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DOMINION LAW REPORTS

LEA v. CITY OF MEDICINE HAT.
Alberta Supreme Court, McCarthy, J. September 17, 1917.

Engineer (§ I —6)—Professional services—Estimates—Negligence.
A consulting engineer, admittedly skilled and competent, who is called 

upon in a professional capacity to render an estimate of the cost of a 
work, is only liable, in the event of error, for negligence, and 
the onus of proving this negligence is upon his employer; his failure to 
test the bearing capacity of soil, to sustain a plant to be erected thereon, 
is not of itself negligence, if he was in fact familiar with the character 
of the soil.

Action by a consulting engineer to recover 5% commission Statement 
on the total cost of the installation of the water works plant of the 
defendant.

//. 1J. 0. Savary and S. G. Hannon, for defendant.
McCarthy, J.:—The plaintiff contends that the total cost is McCarthy,J. 

disclosed in exhibit 19, filed by the plaintiff. In column 1 the 
several contracts relating to the construction of the plant are set 
out, amounting to $048,704.08. From this is deducted the amount 
appearing as the total of the last column in exhibit 19, namely,
$34,303.00, less the amount appearing in said column for sedi
mentation basin repairs, viz., $10,334.35, leaving a balance of 
$024,735.37 of which 5% is $14,230.70. The plaintiff also claims 
the sum of $2,500 for preparation of the preliminary plans and 
report on the proposed further extensions of the plant. This 
latter sum the defendants do not dispute except insofar as it may 
t>e affected by their counterclaim. Adding these two sums to
gether, the plaintiff's claim is arrived at, viz., $10,730.70. The 
figures above set out do not agree with the figures submitted by 
counsel for plaintiff at the trial, but I am unable to see how he 
arrives at the amount claimed in the argument, viz., $17,780.75.
However, the correct amount with what I have to say hereafter 
upon the question of interest, can, if need be, be spoken to again 
by the parties before the minutes of judgment are finally settled, 
if they are unable to agree as to the correct amount.

The statement of defence raises many defences and claims by 
way of counterclaim, which it is unnecessary to enumerate here 
as many of them were abandoned at the trial.

1—37 D.L.R.
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The contract was entered into in the year 1912. There was 
no formal contract but it was consummated by correspondence 
with and resolution and by-laws passed by the city council.

The defendants contended, at the trial of the action, by way 
of defence and counterclaim, that the plaintiff, by reason of his 
failure to use reasonable care in informing himself of the co ;t of 
the plant furnished them with an estimate which was 35% below 
the actual cost and say that the estimate furnished amounted 
to $411,177.50, whereas the actual cost amounted to $024,735.37, 
and that by reason of such carelessness the plaintiff is not entitled 
to succeed, and further (6) that by reason of the faulty design of 
the plant the plaintiff is not entitles! to recover. The fault found 
with the design by the defendants is that before the preparation of 
the plans the plaintiff did not familiarize himself with the tearing 
capacity of the soil on the site where the plant was to lie 
constructed ; that no proper tests were made and in consequence 
a structure was placed upon the soil heavier than it was capable 
of sustaining, the evidence of the defendants in this regard being 
that the maximum weight should not be greater than 2,500 pounds 
per sq. ft., whereas the actual weight at some places is 4,000 per 
sq. ft., with the result, the defendants say, that by reason of plac
ing upon the soil a weight that it was not capable of sustaining 
the building has sagged, the walls have cracked, the boilers have 
settled, the columns supporting the roof have settled, the turbine 
engines have settled, the west sedimention basin leaks and has 
settled, and that this has all been caused by such defective design 
and that the damages sustained and the costs of putting the plant 
in shape are far in excess of the plaintiff’s claim, and these amongst 
other grounds were relied on by the defendants at the trial in sup
port of their counterclaim.

From the evidence, it would appear that the work on the plant 
was commenced in September, 1912, and completed in October, 
1913. It would also appear that on August 9, 1913, there was a 
break in the supply main to the reservoir, where a large volume of 
water escaped and entered the plant, and the question for me to 
determine is whether the sagging of the building and the damage 
consequent thereto was occasioned by the overloading of the soil 
or the flooding of the building from the broken water main.

During the course of the trial I viewed the locus in quo in the
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presence of the parties or their representatives and there is no 
doubt from what I then saw and the evidence I have heard that 
considerable damage has been occasioned to the plant from some 
cause or other. It occurred to me then and still does, that the 
question to lie decided in this judgment could have been more 
effectually dealt with by a board of engineers and I regret that 
the parties to the action did not endeavour to have it so decided, 
as there is in this case, as usual, the usual conflict of expert 
testimony.

The grounds relied on by the defendants at the trial by way 
of defence and counterclaim, therefore, being as I take it (1) Negli
gence on the part of the plaintiff in furnishing an estimate far 
below the actual cost; (2) Negligence on the part of the plaintiff 
in not familiarizing himself with the bearing power of the soil and 
allowing a building to be placed thereon too heavy for it to sustain. 
The defendants rely on the case Money penny v. H artland, 1 Car. & P. 
352; 2 Car. & P. 377; 31 Rev. Rep. 072, cited with approval in 
Hudson on Building Contracts and other text books. The law to 
be gathered from the decided cases seems to lie clearly summarized 
in Wait on Engineering and Architectural Jurisprudence, 1904 
ed., at p. 758, citing amongst others the authority relied on bv the 
defendants.

With regard to (1) the estimates the plaintiff contends and 
seems to be borne out by the evidence that' the over-run was 
largely due to new work, amounting to, as the plaintiff contends, 
8156,979, which was not included in the estimate at all, which 
would made the total over-run about \5c/( and out of this 820,000 
represents the pipe line that was construeted by the city by day 
labour. When the blow-out occurred on August 9, 1913, during 
the construction of this pipe line on Noble St., the city was also 
undertaking some street grading. I am unable to ascertain from 
the evidence how much of the last mentioned sum was spent in 
grading, but it might be that when municipal barons take a hand 
in construction by day lalwur the cost of construction would over
run the estimate. It invariably does.

During the course of the argument the defendants admitted 
in effect that the plaintiff was a thoroughly competent and skilled 
engineer of long experience. They do not suggest want of skill, 
for defendants* counsel refers to him in the argument as a “high
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class r an.” The onus is on them, therefore, to shew negligence 
in the plaintiff in furnishing the estimates. This, I think, they 
have failed to do, unless it can he inferred from the result. It is 
to i>e observed in this case the plaintiff as an engineer was a con
sultant. The defendants bought his judgment ; he sold his talents. 
He is not an insurer; he is responsible only if he omits to do the 
work with an ordinary and reasonable degree of care and skill. 
The defendants have failed to produce evidence of lack of care in 
the preparation of the estimates. They must go that far to suc
ceed in this action.

In the case of Moneypenny v. Hartland, relied on by the de
fendants, Abbott, C.J., says:—“I think it of great importance to 
the public that gentlemen in the situation of the plaintiff should 
know that if they make estimates and do not use all reasonable 
care to make themselves informed they are not entitled to recover 
anything, and to this I am disposed to add a qualification which is 
found in my brother Bailey’s opinion. His words are: ‘The plaintiff 
claims as much as his services are worth and if he led his employer 
into a great expense by his want of care his services would lie 
worth nothing. If you think the lowness of the estimate in this 
case induced the parties to undertake the work then you should 
find your verdict for the defendants. ’ ” In the course of the argu
ment counsel for the defendant said: ‘‘All we are suggesting is 
that Mr. Lea did not use reasonable care to inform himself as to 
what the actual cost of this work would be, that he had been 
guilty of negligence in that respect . That is sufficient for our case.” 
Further on, he says: “I do not suggest that the plaintiff did not 
possess the necessary skill and knowledge but I do say that he 
did not act with reasonable care and diligence in rendering these 
services which he undertook to render in this particular case.” 
The evidence to my mind does not justify any such conclusion 
and fails to estai dish lack of care or negligence on the part of the 
plaintiff in providing the defendants with the estimates that the 
contract called on him to furnish. With regard to the alleged 
negligence of the plaintiff, (2) in not familiarizing himself with 
the bearing power of the soil, to my mind the case before us is 
distinguishable from the authorities relied on by the defendants. 
In the case of Moneypenny v. Hartland, it is to be observed that 
the work there under construction was a bridge; that no examina
tion of the bearing power of the soil was made at the spot where



37 D.L.R.J Dominion Law Reports. 5

the bridge was to be constructed. An examination had been 
previously made forty yards away. There is in the case at bar 
evidence that the plaintiff was familiar with the soil in question.

The only conclusion to be drawn from this evidence was that 
the plaintiff was not unfamiliar with the soil upon which the 
building was constructed, the defendants’ contention l>eing, and 
there is evidence to support such a contention, that the soil was 
not capable of bearing more than 2,.r>00 pounds per sq. ft., and 
that because the weight in some places ran as high as 4.000 pounds 
per sq. ft. that the plaintiff was guilty of lack of reasonable and 
ordinary care in permitting such a building to be placed upon soil 
having such power bearing qualities. There is, as I have pre
viously pointed out, considerable subsidence in different parts of 
the building. It is pointed out by counsel for the defendants 
that there are three places in which this is easily discernible. 
In these three places, it is to be observed that in two, at least, 
considerable water from the breaking of the main had been traced. 
It is also observed that in other places where a weight far in excess 
of 2,000 pounds is sustained that no subsidence had been discovered 
up to the time of the trial. It is to be gathered from the evidence 
that the structure was not a heavy one, and the evidence of the 
plaintiff all goes to shew that at the spot where the plant was 
erected the power bearing quality of the soil was not overtaxed. 
This is, in effect, the evidence of the plaintiff, his brother, a civil 
engineer, the evidence of Mr. Grimmer the city engineer, and it 
api>ears from the evidence that, during the course of the construc
tion and the examination preparatory to construction, there were 
at least 4 other competent engineers on the ground, with every 
opportunity of ascertaining whether or not the bearing capacity 
of the soil was overtaxed. The witness Kdwards, who was pro
duced by the defendants, seems to be of the opinion that tests of 
the bearing capacity of the soil should only be made when the 
engineer in charge is not familiar with the character of the soil.

The examination made by the plaintiff, his experience with 
similar soils and the information acquired by him through the 
city engineer, to my mind, distinguish the conduct of the plaintiff 
in this case from the conduct of the engineer in the case of Money- 
penny v. Hartland, relied on by the defendants. The plaintiff in 
this case, who has had an experience of over 30 years in practising
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his profession, who has had charge of the construction of works in 
8. C western Canada and in the east, says he never saw a bearing test 
7TT made in his life before the construction of a building of this char

acter. There is a direct conflict of testimony as to this, and as to
City of

Medicine the tiearing power of the soil between the plaintiff and the witness 
Hat. Itiiirlnr nil Ixdiidf t hi> The Ini tor H.lsn M-f-nw-dBugler, called on Ixdialf of the defendants. The latter also seemed

McCarthy, j. to be a man of wide experience, but the effect of his evidence seems
to be at variance wit h t he evidence produced on behalf of the plain
tiff, and as the onus is on the defendants to shew that the absence 
of making such tests amounts to carelessness or negligence1 on 
behalf of the plaintiff after perusing the evidence many times, 
1 am forced to the conclusion t hat the defendants have not satisfied 
t hat onus. What occurred t o me in t lit1 course of t he argument was 
that tests were made by the defendants only at two different 
spots to ascertain the bearing capacity of the soil one about 10 
yards away from the plant by means of placing weights on a column 
sunk into the ground and theather inside the boiler room by sink
ing a disc into the soil and placing weights thereon, and, it appear
ing from the evidence that there was a subsidence in 3 different 
places in the plant, although there was no subsidence discovered 
where the soil was equally loaded in other places. In other words, 
what numlier of tests of the bearing capacity of the soil would it 
be necessary for the plaintiff' to have made to refute the allegation 
of negligence that he overtaxed the Ixaring power of the soil? 
This would suggest to me that there is a variance in the bearing 
capacity of the ground upon which this building is erected, or that 
the introduction of water materially affects its bearing capacity. 
There is no doubt that the introduction of water materially 
affects the liearing capacit y of t his particular soil. The defendants 
do not seek to hold responsible the plaintiff for the introduction 
of the foreign water into the plant. There is no responsibility on 
his part to be gathered from the evidence for the break in the 
water main and the consequent introduction of the water and 1 
am forced to the conclusion, having, as 1 have said, perused the 
evidence a number of times, that the subsidence which occurred 
was not occasioned by the defects in the design but to the intro
duction of the water into the plant from the blow-out in the pipe 
line, over which the plaintiff had no control, and he was in no way 
responsible for the inevitable accident. I am forced to the con
clusion that the subsidence was due to the introduction of water
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into the plant . From a scrutiny of the evidence it will he observed 
that Grimmer states that prior to the accident the east sedimen
tation basin was partially filled with water and there was some 
water in the west sedimentation basin, and that there was no 
discovery of any leakage in either of the basins until after the blow
out on August 9th. There is no cvidence of any subsidence in t he 
electric light plant w hich immediately adjoins the plant in question, 
nor is there any evidence of whether water reached the electric 
light plant ; nor is there any evidence as to the weight placed upon 
that soil. There is no evidence of the subsidence continuing, the 
farthest that the evidence of the defendants goes is that in addition 
to the necessary repairs it will require very careful watching. 
This seems to create the presumption that as soon as the soil 
dried out the subsidence discontinued and it therefore was occa
sioned by the introduction of the water. With regard to the 
subsidence in the boiler room where the defendants contend that 
the water was not so clearly traceable it can be hardly supposed 
that the amount of water discharged by the two steam gauges 
would be sufficient to so saturate the ground as to create a subsi
dence. The inference would seem to be that the amount of water 
introduced was of such volume to have reached the engine room. 
The volume of water carried to the building can be estimated to 
have been of considerable amount from the evidence of Mr. Grim
mer, the city engineer. Speaking of the pressure he says, in refer
ring to ex. 51 : “There is a peculiar thing in these logs, that during 
the time after this accident was supposed to happen there was an 
increase in pressure practically every night and both for 0 days 
l>efore—I did not go back any further. The same thing occurs for 
4 days following.” There is nothing to be found in the evidence 
which would indicate that there was any trouble at all until after 
the blow-out occurred on August 9, 1913. From the photograph 
of the sketch of the plant produced at the trial it will be observed 
that the footings in connection with the clear water basin and the 
sedimentation basin come down considerably below the floor of 
the basin. The evidence is that the footings have a weight of 
4,090 pounds per sq. ft.; the floor of the basin has only a weight 
of 1,100 pounds per sq. ft. The evidence further shows that there 
was a subsidence in the floor of the basin but there was no subsi
dence in the footings. This would indicate that the foreign water 
got underneath the floor of the basin but did not see]) to the bottom
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of the footings. Consequently there was subsidence by reason of 
the introduction of the foreign water in the floor but none with 
respect to the footings, which further confirms the result that I 
have arrived at, that the subsidence was due to the introduction 
of foreign water and not due to overloading of the power bearing 
quality of the soil. How the water got underneath the floor of 
the basin does not seem to be quite clear, but the fact remains 
that there was a subsidence in the floor and none in the footings. 
This seems to be confirmed by the evidence of (irinin.er, when he 
says: “ We opened up the western side of the building and we ran 
into moist ground and we went down through that as far as we 
could find any sign of moisture and finally came to dry material. 
Apparently that appeared to us at that time as being the extent 
to which it had gone.” If 1 must determine whether the subsi
dence was occasioned by the overloading of the soil or the intro
duction of foreign water 1 must, on the evidence, find that it was 
due to the latter. There will, therefore, be judgn ent for the plain
tiff for the sum of $10,076.75 less the amount included in that for 
interest . It is not a cast*, I think, where interest should l>c charged. 
The damage was occasioned by an inevitable accident and the city, 
I think, had some justification for defending the action. Counsel 
for the city in his argument stated that the plaintiff in his claim 
included the sum of $1,650 for interest. I am unable to follow 
these figures but if that is the correct amount the judgment will 
be reduced to that extent. If the parties cannot agree upon the 
amount then it can be spoken to again before the final minutes of 
judgment are settled. The costs will follow the event. There 
will be a 30 days’ stay. Judyment for plaintiff.

PARROW v. KELLY.

British Columbia Court of Appeal, Macdonald, C.J.A., Gallihcr and McPhiUips, 
JJ.A. June 29. 11)17.

Vendor and purchaser (§ I E—27)—Rescission—Fraud—Affirmance 
of contract.

An agreement for the sale of land will not be rescinded for fraud where 
the plaintiff has elected to affirm the bargain, or where his acts and 
conduct arc inconsistent with an intention to claim rescission.

Appeal by plaintiff from the judgment of Clement, J., dis
missing the action which was one fur the rescission of agreements 
of sale of land in the townsite of New Hazelton or in the alterna
tive an action for deceit and damages therefor for fraudulent 
misrepresentation. Affirmed.
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Ritchie, K.C., for appellant; Taylor, K.C., for respondent.
Macdonald, C.J.:—It is a ground of appeal that the trial 

was prematurely stopped by the judge. That might have l>een 
good ground for ordering a new trial had not counsel for appellant 
failed at the time to object. He not only did not object or urge 
that he wished to offer evidence in rebuttal, but on the contrary, 
as it appears to me, he acquiesced in what was done and entered 
upon the argument on the footing that the evidence was all in. 
Therefore, 1 think he cannot now have a new trial on this ground.

On the merits, as the case now stands, we arc asked to reverse 
the trial judges finding that the representations complained of 
were not relied on by the plaintiff. If 1 were deciding the matter 
in the first instance, 1 might not come to the conclusion to which 
the trial judge came, but the demeanour of the plaintiff and his 
witnesses may have greatly influenced him, and as I am not con
vinced that he came to a wrong conclusion I would affirm his 
finding.

The plaintiff claims for rescission and, in the alternative, 
damages for deceit. It is clear to me that no case for rescission 
has been made out for two reasons—first, the plaintiff elected to 
affirm the bargain; and secondly, his acts and conduct were in
consistent with an intention to claim rescission.

I am also of opinion that fraud has not been proven. I think 
the case for the respondents is a stronger one than was that made 
against the directors in Derry v. Peek (1889), 14 App. Cas. 337, 
at 374.

The appeal should be dismissed.

B. C.
C. A.

Barron

Kelly.

Macdonald, 
CJ A

Gallihkr, J.A.:—I would dismiss the apjreal. Gaiiiher, j.a.

McPhillips, J.A.:—(dissenting) (after set t ing out the allegation McPhiiiipa. j.a. 

of the fraudulent misrepresentation as contained in the statement 
of claim.)

The evidence l>oth documentary and oral testimony is most 
voluminous, and upon this evidence the trial judge held that there 
was no intentional misrepresentation, lie docs not hold that there 
was only innocent misrepresentation, which if supported by the 
facts, might have admitted of his disn issing the action for rescis
sion; but even if that holding could be supported upon the facts, 
it would have been a bar to the counterclaim for specific perfor
mance which has l>ecn allowed. In my opinion, the fraudulent
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misrepresentations were* amply proved and were the inducing 
causes for the plaintiff to enter into the agreements of sale; and 
it cannot he at all reasonably supposed that the plaintiff would 
have entered into the agreements of sale except upon the faith 
that the representations were true and with great respect to the 
trial judge I am entirely unable to accept the view taken by him 
of the evidence.

In the present case it cannot be said that there was no mis
representation. All that the judge does hold is that there was 
no intentional misrepresentation. I am not .aware that in the 
science of the law there is any known doctrine of intentional or 
non-intent ional misrepresentation. One part y making to 1 he other 
a false representation as to a material fact relating to the con
tract thereby induces that other party to contract and upon 
slight evidence it may be inferred, if need be, that he would not 
have contracted but for the belief that the representation was true, 
the plaintiff Ireing an active business man resident in Dawson 
City—a place very remote from New Ilazelton and the City of 
Vancouver, where the defendants are resident—unquestionably 
relied upon the representations made to him, and his earnest 
endeavour was to purchase land only in the townsite which would 
attract to it the citizens of Ilazelton as well as 1 he other incoming 
settlers, consequent upon the construction of the (Irand Trunk 
Pacific Railway.

In my opinion it is unnecessary to refer in detail to the evi
dence. That which is clearly Ironie out by the evidence is this, 
that the representations induced the plaintiff to contract, i. e., 
the effective cause—it is not a case of the plaintiff acting upon 
his own judgment. That t he false statements were made know ing
ly, without 1 relief in their truth, or recklessly, without caring 
whether true or false, is apparent throughout the evidence, and 
it is idle to contend otherwise. And when we have this proved 
and established in the clearest way it is quite unnecessary to prove 
that, the false representations were made with the actual intention 
of defrauding. Being made knowingly or recklessly, a fraudulent 
intention will be inferred. (Pollrill v. Walter, 3 B. & Ad., 114, 123 
(110 E.R. 43); Wilde v. Gibson, 1 H.L.C. 605-033; Peek 
v. Gurney (1873), L.R. 6 H.L. 377, 409; Smith v. Chaduick, 
9 App. Cas. 187, 201 ; Derry v. Peek, 14 App. Cas. 337, 365, 371.
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374 ; LeLievre v. Could, 11893) 1 Q.B. 491,498, 500; Stone v. Comp- ^ 
ton (1838), 5 Bing. (NX’.) 142,155,156 (132 K.R. im);Crau'8hay LA. 
v. Thompson ( 1842), 4 Man. & (1.357,382 (134 K.R. 140). B^.n

Upon the facts of the present ease only one conclusion 'can kehy 
he come to; and that is. that there was the intention to deceive. ——
In any case actual proof of t his intention is not obligatory. The McPhilllpe'J A 
Earl of Selborne, in Conks v. Boswell, 11 App. (’as. 232, at 235, 
said :—

The time which had elapsed between the purchase sought to be sot aside 
ami the commencement of this suit might have been a serious obstacle to the 
relief sought, if rested on any other ground than that of fraud; but if fraud 
were proved, that difficulty would Ih1 overcome.

And at p. 236:—
A man is presumed to intend the necessary or natural consequences of 

his own words and acts; and the evidentia ni would therefore l>c sufficient 
without other proof of intention.

In Arnison v. Smith (1889), 41 (h.D. 348, Lord Halsburv,
L.C., at p. 368, said:—

If men tell for business pur|>oses what in plain English is called a lie, 
they arc guilty of fraud, and to talk about their having had no intention to 
deceive is no more a defence than it would lx* a defence to a prosecution for 
forging a bill of exchange to say that the forger meant to pay it when it be
came due.

And sec Behn v. Bur ness (1863), 3 B. & 8., 751, 753 (122 K.R.
281), Ex. Ch.; Arkwright v. \ewbold(1881), 17(’h.D.301,320;Fdg- 
ington v. Fitzmaurice (1885), 29 Ch.I). 459, 465, 466, 480-482;
Angus v. Clifford, (1891] 2 (’h. 449, 471. It has been urged that 
the plaintiff was not misled and that he could have made enquiries 
which would have prevented him from assuming to be true that 
which he was told. In Bloomenthal v. Ford, [1897] AX’. 156,
Lord Halsbury, LX’., at p. 162, said:—

As to the question of law, 1 confess for myself 1 entertain a doubt whether 
it is ever true, in a case where one person has been induced to act by the mis
representation of another, that you can go beyond the fact whether it is so or 
not. In arriving at a conclusion upon this question of fact, like every other 
question of fact, all the circumstances must be considered. A statement may 
be made so pre|>o8terous in its nature that nobody could believe that anyone 
was misled, and in considering these questions, as in Freeman v. Cooke, 2 Ex.
654; and other cases which might be cited on the subject, the learned judges 
discussing questions of fact together with questions of law, not unnaturally 
sometimes j)oint to this or that circumstance as being a circumstance from 
which iieople would naturally infer that a man did not believe what he pro
fessed to believe; but once the conclusion is arrived at that the belief was in
duced, and intentionally induced, by a misstatement of fact intended to oper
ate iq>on the mind of another, upon which the man has acted, then I do not 
think any case can be found in the books in which it has been suggested that
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the legal consequence does not follow, namely, that there is estoppel, and that 
it is open to the person who has made the representation to say, “I told you 
so-and-so, hut you ought not to have believed me; you were too great a fool. 
I had a right to mislead you because you were too great a fool.” 1 do not 
believe that any such case can lx- brought forward, or that there is any aut hor
ity for such a projxwition.

It has been argued that the course of conduct of counsel for 
the plaintiff at the trial precludes the consideration of the granting 
of a new trial, in that he would appear to have assented to the 
trial judge stopping the case—that is, did not press the point 
that there was evidence in rebuttal to be called and did not press 
for the reception of further evidence upon the part of the plaintiff. 
After careful consideration of this point I am not of the opinion 
that counsel failed in any respect from discharging his full duty. 
When the judge had emphatically stated his conclusion—a fixed 
opinion—it would not seem to me to be fitting and would possibly 
lead to unseemly happenings at the trial that counsel should have 
to be unduly insistent in his point. If the trial judge has mis
directed himself or there has been error in law at the trial it must 
be corrected unless there was consent or that which could Ik* 

held to amount to consent and upon that the trial proceeded and 
judgment given. (Sec Writer v. Segar: Vaughan Williams, 
Stirling and ('ozens-Hardy, L.JJ. (1904), Law Times Jour., p. 8; 
Nevill v. Fine Art & General Inace. Co. [1897], A.C. 08; Seaton v. 
Burnand, [1900] A.C. 135, at pp. 143, 145.

However, in my opinion, the case is not one which necessarily 
calls for a new trial. The action was not one that went to a jury, 
and it was not contended upon the appeal upon the part of the 
defendants that any further evidence could Ik* usefully adduced— 
that is, the court has before it the evidence upon which judgment 
may be given, and should give the judgment which the court 
below ought to have given.

It was held in Coghlan v. Cumberland, [1898] 1 Ch. 704, 07 
L.J. Ch. 402, that:— x

The hearing of an appeal from decision of a judge sitting without a jury 
is a re-hearing of the case and it is the duty of the Court of Ap|x;al to re
consider the evidence and if the circumstances warrant to differ from the judge 
even on a question of fact turning on the credibility of the witnesses.

I am clearly of the opinion that the judgment is wrong, and 
should be set aside, and there should be judgment for the plaintiff 
(appellant) for damages for deceit and an enquiry should Ik* had 
to assess the damages. The appeal therefore in my opinion should 
be allowed. Appeal dismissed.
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McCORD v. ALBERTA AND GREAT WATERWAYS R. Co.
Alberta Supreme Court, Simmons, J. August 28. 1917.

Waters (§ II G—12.'»)—Surface water—Interference with flow— 
Drainage.

An increase of surface water upon low lying land, consequent upon the 
construction of a drain upon adjacent land, entitles the owner of the 
former to damages from the person who authorized the construction of 
the drain.

[Makowecki v. Yachimyc, 34 D.L.il. 130, followed.]

Action for damages for flooding plaintiff’s land.
0. B. Henwood, for plaintiff ; N. D. Maclean, for defendant. 
Simmons, J.:—The plaintiff is the owner of the south west 

quarter of section 17 and the south east quarter of section 18 in 
township 57, range 22, west of the fourth meridian in the Province 
of Allierta.

The defendants have constructed a line of railway through 
section 24, in township 57, range 23 west of the fourth meridian 
in the Province of Alberta, said line of railway running diagonally 
from south west to north east across said section 24.

There is a well marked depression in the configuration of the 
lands above mentioned and adjacent lands which runs from 
north west to south east crossing section 24 in township 57, range 
23, and crossing sections 18 and 17 in township 57, range 22.

In rainy seasons the surface water collects in this depression 
and flows with a perceptible current from north west to .south 
east. On sections 18 and 17 the beaver built beaver dams 12 to 
18 inches high across the lowest part of this depression. It is 
admitted that the beaver does not construct dams in still water 
but only where there is a current of water moving in a definite 
direction.

In dry seasons there is very little water in this depression and 
no perceptible current. The movement of the water from north 
west to south east has not worn any well defined channel, nor are 
there any banks defining the course of the water.

In April, 1914, the right of way agent of the defendant railway 
company obtained from William F. Brown an agreement for the 
sale from Brown to the railway company of a right of way across 
the south west quarter of said section 24 for the price of $25 an 
acre, and the construction of a continuous ditch on t>oth sides of 
the railway that will deliver the water from the right of way on this 
quarter. Brown says the sale was completed on the basis of this

ALTA.

8 C.

Statement.

Simmons, J.
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offer to sell, and Mr. Smith, chief engineer of the company, declares 
the company did not complete the sale on this basis and did not 
agree to build the ditch. Subsequent negotiations would indicate 
that Brown's contention is correct. After the construction of the 
railway, Brown requested the company to construct the ditch. 
A meeting of the engineer and Brown took place in the office of 
Norman L. Harvie, secretary of the Provincial Railway Depart
ment, and Harvie says Smith agreed to construct a ditch or pay 
for the construction of it. This agreement was carried out by 
Brown constructing the ditch at a price agreed upon, and the 
railway company paid to Brown the contract price agreed upon 
between them. The ditch runs parallel with the railway line for 
some distance through section 24 and crosses the right of way and 
leaves the railway at right angles traversing the south west quarter 
of section 19 in township 57, range 22, and stops just south of the 
boundary line between sections 19 and 18. The ditch is 7 ft. 
wide at the top and 4 ft. wide at the Ixdtom and at the railway 
line it is 4 ft. deep. It drains the lands through which it passes, 
but since the ditch was not continued south east in the line of 
depression the waters collected by the ditch are distributed over 
the surface of sections 17 and 18 and causing a larger area in these 
sections to be submerged in rainy seasons than would occur if 
the water had been allowed to pass along the depression in its 
natural flow.

Before the construction of the ditch, a large- portion of section 
24 would lx- submerged in very wet seasons. It is obvious that a 
body of water forming a slough will have its volume decreased in a 
marked degree by evaporation and percolation, and that the 
quantity of water moving slowly over an uneven surface where 
there is no defined channel will not be nearly so great as w ill happen 
when a ditch is constructed wrhich gathers the water in its course 
and accelerates the movement in the direction of the natural fall 
of the land.

The plaintiff says the ditch did increase the volume of water 
upon his land and his statement is corroborated by his neighbors, 
Paling, Ely and Olsen, and I have no difficulty in accepting this 
view* as it is the natural and probable result.

The plaintiff claims that, as a result, his hay meadows were 
flooded in the seasons of 1915 and 1916, whereby he suffered
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damage in the loss of his hay. I am satisfied upon the evidence 
that some of his lands were submerged us a consequence of this 
increased flow of water upon his land.

The first reported case involving the question of liability in 
this province is Makowecki v. Yachimyc, 34 D.L.U. 130. The 
judgment of the court (Stuart, .)., dissenting), was given by 
Beck, J. The converse proposition, namely, the obstruction of the 
natural flow or fall of water in a physiographic depression or 
natural drainage basin, was under consideration. The court 
adopted the so-called rule of civil law as defined by Farnham on 
Waters, namely, that there is a servitude upon the lower 
lands to receive the natural flow, provided the industry of 
men has not created or increased the servitude.

Applying this rule to the case under consideration the de
fendant company is liable to the extent in which it has increased 
the natural flow of the water. The effect of the artificial drain in 
augmenting the increase is difficult to estimate. If the ditch had 
been continued through plaintiff’s land and for alx>ut a mile farther 
south easterly, it would have discharged the flow of water into a 
drain constructed along the right of way of the C.N. Railway, 
which latter drain would have carried the water to the river.

A rational solution would seem to involve drainage legis
lation which would apportion the cost upon the lands benefited. 
Brown admits the drain has increased the value of his lands ami 
has converted slough land into good agricultural land.

However, I must apply the law as I find it. The plaintiff 
claims that 120 acres of hay lands in the south west quarter of 
section 17 were flooded in the summer of 1915 and 1910, and he 
lost 120 tons of hay each year valued at $0.25 to $0.50 per ton. 
In the seasons of 1915 and 1910 the rainfall was very great, with 
the result that lands occupying depressions had a tendency to 
become sloughs, and this was especially the case in 1910.

I think that even in the absence of the ditch at least two-thirds 
of the plaintiff’s hay lands would have flooded in 1915 and 1910, 
preventing him from cutting hay.

1 would estimate his damages on the basis of loss of 40 acres 
of hay in 1915 and 40 acres in 1910, estimated at a value of $0 
per ton.

Judgment for $480 and costs.

ALTA.

8. C. 
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R. Co.

Simmonti, J.

Judgment for plaintiff.
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CAN- GOLDIE v. CROSS FERTILIZER Co.
8. C. Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., Davies, Idington, 

Anglin and lirodeur, JJ. May 16, 1916.
1. Master and servant (§ I E—20)—Term of employment—Concurrent

AGREEMENTS.
When1 a contract of employment provides for an annual salary for 3 

years, with a clause that the term of employment is to run “concurrently 
with the term of a certain agreement,” which was for 21 years, terminable 
at the end of 7 years, the term of hiring must Ik» deemed to be governed 
by the latter clause.

2. Damages (§ III A—85)—For wrongful discharge.
In estimating the damages for wrongful discharge from employment 

regard must be had to the life of the servant and the reasonable prob
abilities of securing other employment for the unexpired term.

[Goldie v. Cross Fertilizer Co., 28 D.L.R. 477, 40 N.K.lt. 540, reversed.]

Statement. Appeal from the judgment of the Supreme Court of Nova 
Scotia, 28 D.L.R. 477, 49 N.S.R. .r>4(), reversing the judgment of 
Russell, J., and dismissing an action for wrongful discharge from 
employment. Re verset 1.

A. K. McLean, K.C., for appellant; Mellish, K.C., and Loss, 
K.C., for respondent.

Fitspstrick.c.j. Fitzpatrick, ('.J.:—I agree in the conclusion reached by 
Idington, J.

Device,j. Davies, J. (dissenting):—The trial judge adopted the plain
tiff’s contention as to the construction of this hiring agreement 
and held that the plaintiff had been wrongfully and without proper 
justification discharged and admitting that the assessment of the 
damages which should be awarded depended “upon the wildest 
sort of a guess” fixed them after making what he judged to be 
fair allowance for the possible termination of the slag agreement, 
the risk of life and the possibility of obtaining other work, at 
$20,(XX) and directed judgment accordingly.

The Court of .Appeal for Nova Scotia unanimously set aside 
the judgment and dismissed the action on the ground that the 
slag agreement had ncyer come into operation up to the time of 
the trial at any rate but, on the contrary, its coming into force had 
lieen expressly postponed by the parties to it owing to the inability 
of the steel company to furnish slag of the standard quality pro
vided for—and that while the hiring agreement provided for a 
fixed period of hiring for 3 years definitely that period was subject 
to the limitation that it might be terminated at any time within 
that period if the slag agreement was for any reason not in opera
tion.
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After much reflection and consideration, I have reached the 
opinion that the hiring agreement was for a term of three years 
definitely and that this fixed term was not dependent upon the 
coining into force or continuing in force of the slag agreement. 
On this one point, I am unable therefore to agree with the judg
ment appealed from. Plaintiff’s dismissal, therefore, on Scp- 
temlier 4, 1914, cannot lie justified on the ground that the slag 
agreement was not then in force, and unless justified on the grounds 
stated of his incompetency and inefficiency and neglect of positive 
orders with respect to the analysis of the slag which at that time 
the steel company had delivered to the defendants and which 
was placed or heaped in certain piles or mounds which were 
specially designated as required to be mixed so as to make a mar
ketable fertilizer, cannot be justified at all.

I have been much troubled over this question of wrongful 
dismissal during the fixed term of 3 years on the ground of alleged 
incompetency and positive neglect of important orders, but in 
the result 1 reach the conclusion that the dismissal was not justi
fied on those grounds and that plaintiff is entitled to recover 
his wages for 11 months from the time of his dismissal. He was 
paid his wages to July 1, 1914, and would therefore be entitled to 
recover 11 months’ wages at $155 a month. As he had the use 
of the defendant’s house and had free coal and light for at least 
a year, these items claimed by him should not be allowed and he 
should have judgment for the 11 months’ wages at $155 per month, 
or $1,705. I am not fully satisfied that he was able to conduct the 
slag analysis. It is true that he was paid that bonus for the 
previous year and that perhaps should be taken as evidence that 
his analysis was satisfactory to the company. With a good deal 
of doubt as to that bonus item I will allow it added to the $1,705 
above for wages—that would make $1,955 for which plaintiff 
would be entitled to judgment.

Then comes the broad question whether the term of the hiring 
agreement has been extended after that period of 21 years or less 
under the third clause of the hiring agreement.

I have reached the same conclusion on this most important 
point as the Appeal Court of Nova Scotia and upon the same 
grounds as were very lucidly stated by Drysdale and Harris, 
JJ., in their reasons for judgment.

CAN.

8. C. 

Goldie

Fertilizer
Co.

2—37 D.L.R.
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(AN. The obvious purpose and object of the third clause of the
S.C. hiring agreement providing that it should run concurrently with 

(io,4„K the slag agreement was not to fix a definite term for the hiring 
(. which could easily have been done by naming an arbitrary period,

I'EitTiLizKK but to provide that after the 3 years of a fixed term the hiring 
( ° should be continued so long as the slag agreement was in opera- 

Davie*,j. fion. The tenn of the hiring agreement was made dependent 
upon the term the slag agreement operated. If the latter agree
ment ceased U'cause of the inability of the steel company to 
supply slag of the quality specified, the hiring agreement would 
automatically cease with it. If, for the same reason, the parties 
were obliged to postpone the coming into operation of the slag 
agreement, the third clause of the hiring agreement could not lie 
made operative or effective.

As a fact, the slag agreement never had, up to the time of the 
trial, and as far as the record before us goes, never has yet come 
into operation. On the contrary, by express agreement between 
the parties to it, its coming into force was expressly postponed, 
and in the meantime the steel company was to l>e paid for the 
slag they delivered which was below the standard grade of 17% 
and ranged from 12.09 to 14.6% at the minimum price mentioned 
in the slag agreement. But the mention of a minimum price to 
be paid for slag accepted by the Cross company, though Ixdow the 
standard of the contract, did not bring the contract into force.

It was optional with the defendant company whether or not 
they would, under the peculiar circumstances, accept this slag, 
the quality of all of which was below the standard price or not, 
and by a separate agreement contained in the correspondence 
they did agree to accept non-standard slag at a lower price than 
the contract provided for standard slag. This delivery and accept
ance at such price was, however, entirely apart from the slag 
contract itself, the coming into force of which was expressly 
agreed should be postponed.

The facts are that on January 19,1912, the defendant company 
wrote the steel company giving them “formal information” of 
the fact that they had previously verbally given Mr. Butler, the 
manager of the steel company, that “although they had been 
grinding experimentally for their work they had not been able 
to get any ‘standard grade’ for slag, the average1 phosphoric
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acid ruining out « nhailo ilililcr 14'They, thereupon, proposed 
mi urrangemeiit tis follows:—

(1) Thai th<‘ start of contract should he delayed until say July 1, unless, 
before that time, you are in a position to deliver slag of standard grade as 
set forth in contract, and give us notice accordingly. (2) That meantime we 
should work up as much as possible of the slag already delivered, or which 
may be delivered, and pay for same one dollar |>er ton as set out in clause 
lti of contract. (3) That in consideration of the very poor quality you should 
cancel the debit notes sent us for labourage incurred in unloading slag at our 
mills and that the arrangement come to on this point as |M>r our letter of 
August Hi last, and your acknowlodgment of equal date should stand sus- 
pended until the contract formally commences. (4) That until then, also, 
we should make no charge for the collection of the material returned to you 
as provided for in clause IS of contract.

On th<‘ following day Mr. Butler wrote in reply:—
Cross Fertiliser Co., Ltd., Sydney, X.S. 20th January, 1012.

I am in receipt of your letter of the 10th instant. I have discussed the 
matter with our president, and his judgment corresponds with my own, 
namely, that you should go ahead and grind up the material that you have 
on hand and pay therefor at the lowest price provided for in the contract. 
Under the circumstances, it does not seem to us that anything further is 
necessary, and you can take action accordingly. (Sgd.) M. J. Hitler.

2nd Vice-President and (general Manager.

On February 7,1912, Cross Co. again wrote Butler as follows:—
Referring to our letter of the IVth lilt., and your acknowledgment of the 

following day and our subsequent conversation, we confirm having arranged 
to |M)st|>onc the start of our contract until say July 1 next, and meantime to 
go on using up as much as |>ossihlc of the slag already delivered to us ami to 
pay for same at the rate of $1.00 (one dollar) per ton, all as set forth in ours 
of 10th ult.

CAN.

8.C.
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Davies, J.

On June 14," 1912, when the time to which the coming into 
force of the slag contract had been postponed was approaching, 
further negotiations between the steel company and the Cross 
company took place between the two mies resulting in an 
agreement extending the then “present agreement” regarding the 
supplying, the price, and delivery of basic slag until December 
31, of the year 1912, and postponing till that date or until the 
steel company was able to supply slag of standard grade the 
coming into force of the slag contract.

It seems quite clear that this action of the two companies 
in postponing the coming into force of the slag contract arose 
entirely from the inability of the steel company to supply the 
slag of the standard grade and had nothing to do with the agree
ment between the plaintiff and the Cross company.

The two companies were dealing in a business way with a

81
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tentative agreement entered into between them for the delivery 
of slag of a certain standard. It was an experiment. The experi
ment was not successful in the sense that slag of standard quality 
could not be delivered and an arrangement outside of the slag 
contract for the acceptance by the Cross company of the slag 
below the standard quality and at a price agréai upon was en
tered into. As a fact, the steel company, up to the time of the 
trial of this action, had never been able to deliver slag of the 
standard grade, and the coming in force of the contract of De
cember 10, 1010, between them had been postponed by mutual 
agreement from time to time and it had never gone into opera
tion.

That being so, when the plaintiff’s 3-year contract expired, 
on my construction of the hiring agreement, on June 30, 1015, 
there was no term of the1 slag agreement existing or with which 
the term of the hiring agreement could continue to run con
currently.

The parties to that slag agreement for good business reasons 
mutually agreed to postpone the coming into force of that agree
ment and up to the time of the trial certainly that slag agreement 
was not in force.

If that is so, how can the time of the plaintiff’s employment 
which was to run concurrently with the term of the slag agree
ment be said to have continued after the fixed period of 3 years 
expired?

There was no such term. It had not begun to run. The 
conditions under which it was to begin to run and to continue 
to run could not be brought about. Standard slag could not be 
delivered to the steed company to manufacture fertilizer, and when 
that was, after fair trial, found to lie so, like good business men, 
the managers of both companies agreed to postpone the coming 
into operation of their slag agreement until such time as standard 
slag could be delivered.

Under these circumstances, I have no doubt that the judg
ment of the Appeal Court, so far as it negatives the continuance 
of the hiring contract beyond the 3 fixed years, was right and that 
no damages could be recovered beyond the fixed period because 
there was no agreement of hiring beyond them or rather because 
the conditions on which a hiring lieyond the 3 years depended,
never arose.
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With the exception of the above suggested modification of the 
judgment appealed from I concur in dismissing the appeal and 
to the extent of that modification would allow it.

Under the circumstances, there should be no costs in this court.
Idington, J.:—The appellant sued for wrongful dismissal by 

respondent from his position as works manager of its works at 
Sydney in Nova Scotia.

The trial judge found that he had been wrongfully dismissed 
as alleged and entered judgment for $20,000 damages. Upon 
appeal therefrom the Court of Appeal put another interpretation 
than the trial judge upon the contract and reversed the judg
ment.

Only one of the four judges in appeal deals with the facts 
alleged to justify the dismissal and he only briefly.

1 have perused the entire evidence in the case and a careful 
consideration thereof leads me to accept absolutely the findings 
of the trial judge as to the wrongful dismissal of the appellant and 
his characterization of the nature of the defence set up in justi
fication thereof. There seems to me no difficulty in the case 
except in reaching the correct interpretation and construction 
of the contract, and, if broken, as alleged, in fixing the proper 
measure of damages.

For lx>th these purposes it is necessary to realize who the 
parties were, their relations to each other and what they were 
about.

The respondent is a company incorporated under and by 
N.S. law and engaged in the manufacture at Sydney of fertilizer 
from slag which is a waste by-product of the Dominion Iron & 
Steel Co., also carrying on business at Sydney.

The respondent seems to have been promoted and organized 
by the Alexander Cross & Sons, Ltd., of Glasgow in Scotland, 
incorporated under the Companies Act, 1802, and carrying on 
there a similar business in the manufacture of fertilizers.

The shares in the respondent company were mainly held by 
this Glasgow company. The appellant had occupied for 3 years, 
in a branch of that company’s business carried on in England, the 
position of works manager. He was, during that time, under the 
eye of Walker, who, later, carried out the purposes of the principal 
company in making the contract with the Dominion Iron & Steel
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Co., to which 1 am al unit to refer, and in organization of the re
spondent, erecting its buildings, and establishing its plant to fulfil 
the purpose of that contract.

He was induced by Walker to leave his position in Knglan I 
and come to Nova Scotia in April, 1911, and assist in such work of 
erecting and establishing the plant of respondent on the faith 
of obtaining a pennanent position with respondent.

During that preparatory work he received a salary of $125 
a month for nine1 months after that sort of work had been accom
plished and the manufacturing had begun. Meanwhile, he quali
fied himself for the work of analyst to enable him to discharge a 
service which it was intended should lie additional to that he had 
l>een doing as works manager in England.

On October 1. 1912, after the work of manufacturing had l>eon 
in operation for some months, the following contract was entered 
into:—

Memorandum of agreement made October 1. 1912. between the Cross 
Fertilizer Co. Limited, a body corporate, incorporated under the laws of 
Canada and having its head office at Sydney in the Province of Nova Scotia, 
of the first part hereinafter called the Fertilizer Company and Matthew 
ltussell Goldie of the second part hereinafter called the works manager where
by it is agreed as follows:—

(1) The Fertilizer Company shall employ the works manager ami the 
works manager shall serve the Fertilizer Company in the conduct of the entire 
business of the said Fertilizer Company carried on at Sydney. (2) The works 
manager’s remuneration shall lie:—

(o) A salary fixed as follows: For the year ending June 30, 1913, $1,620; 
For year ending June 30, 1914, $1,740; For year ending June 30, 1915, $1,800 
l>er annum, payable monthly.

(6) An annual bonus of $250 subject to the works manager proving him
self com intent to make out an annual balance sheet of the company to the 
satisfaction of the auditor the Fertilizer Company shall ap|>oint, and of 
conducting the slag analysis necessary in connection with the business.

(c) A free house, coal and light; such house not to be used for any other 
purpose than to lodge the works manager and his family.

(d) The dividends accruing on the shares in Alexander Cross & Sons, 
Limited, Glasgow, allotted to the works manager in accordance with separate 
agreement between him and Alexander Cross & Sons, Limited, and Sir Alex
ander Cross, Bart., and Alexander Cross, Esq., of Knockdon.

3. The works manager's employment hereunder shall run concurrently 
with the term of that certain agreement between Alexander Cross & Sons, 
Ltd., and the Dominion Iron & Steel Co., Ltd., of date December 10, 1910.

4. The works manager shall devote himself exclusively to the business of 
the Fertilizer Company and subject to such orders and directions as may, 
from time to time, 1m* given him by the directors (all of which orders and 
direction the works manager shall promptly and faithfully oliey, observe and
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comply with). The works manager shall assist in the general conduct of the 
business of the Fertilizer Company and shall use all proper means in his power 
to maintain, improve and extend the business, ami to protect ami further the 
reputation ami interest of the Fertilizer Company.

The usual attesting clause and signatures follow.
It is this contract which requires interpretation and con

struction.
I am of opinion, having regard to those surrounding circum

stances which must be had in view insofar as the contract is 
ambiguous, that the term of the employment was to be that 
specified in above clause 3. This contract must be- read as if 
annexed to the other contract mentioned in the clause or as if 
same had been, in relation to its nature and time to run, incor
porated therein. Such seems the manifest purpose of the whole 
arrangement for it was in truth the due* fulfilment of the purpose 
of that other contract which had been assigned to the respondent 
and under which the works had been carried on for nine months 
previous to this one though not perhaps to the full extent contem
plated therein that the parties had in view.

There is no other term specified. If it had been intended to 
restrict its operation to the limited period of 3 years it was easy 
to have said so, yet that is not expressed. The contract was pre
pared by respondent’s solicitor and presented to the appellant for 
consideration and he was given a perusal of the other contract 
before he accepted the terms named in this.

It was necessary h<‘ should see it and have some comprehen
sion of its terms before he could have given a faint conception of 
what he was asked to accept. And when Walker pretends his 
allowing appellant to see it as if only exhibiting a secret that had 
no relation to the business in hand, he, to my mind, tends to dis
credit himself, and to lead us to accept if need be the statement of 
others, relative to the length of the engagement which he has 
chosen to contradict.

I do not think it is necessary to rely herein upon (or form any 
opinion as to the admissibility as part of what may be looked at 
to aid in construction) such statements and I exclude for the 
present both these and the rather distorted view presented of the 
effect of ex. F.A. so far as bearing ujwm the question of construct
ion.

I think clause 3 means just what it says so far as intelligible 
to him reading the agreement it refers to.
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And as to that term of employment of which it assured the 
appellant, it clearly was not that which from external causes, 
beyond the contemplation of the parties to this agreement, 
might either prevent its becoming operative at all or ultimately 
put an end to it, but only those which were within the express 
language used therein that could concern appellant.

I respectfully submit that the views presented by the judg
ment of the Court of Appeal are entirely lieside the question which 
has to be considered, or that could have been within the contem
plation of the appellant and respondent in framing such a clause.

Each was entitled to look only to the language used in the 
agreement anti nothing else unless that something else was brought 
to the notice of him to be effected thereby.

In the agreement between the companies there was the fol
lowing clause:—

3. This agreement shall extend to and cover the j>eriod of twenty-one 
years from the date the slag company has its mills erected and ready to start 
grinding, and that railway sidings with all necessary connections to the Sydney 
and Lnuisburg Railway have been laid down, such date to be fixed by a mem
orandum exchanged between the parties which shall lie attached to this 
agreement, and form a part thereof. Provided, however, anything herein 
contained to the contrary notwithstanding, that the Slag Company shall have 
the right, upon giving (i months’ notice in writing of its intention so to do, of 
determining this agreement at the end of 7 years from the date so fixed and 
also the same right at the end of 14 years from the said date.

It is admitted all these conditions precedent to the coming 
into operation of the contract had been substantially complied 
with.

As prudent business men looking ahead, to the far-off time 
when they might have passed away, they deemed it right to have 
a record kept of the actual coming into effect by the completion 
of construction of the several works and annexed to the contract, 
and thus avoid disputes as to the date of that event.

What had they to do with the meaning of appellant’s con
tract?

It was that which reasonably must have lieen presented to 
his consideration at the time of commencement, which we are 
concerned with.

The omission to make any such memorandum could not 
affect him, or be permitted to affect him, in relying upon the 
obvious fact that the time for making such a memorandum had 
long since passed, when this contract was executed.
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If the memorandum had never been made and the work of 
operating and manufacture had liegun, no matter how imper
fectly, or to what limited extent, could, for example, either of the 
parties thereto, 21 years later, say it had never l>egun to run and 
insist upon its then lieginning? Would any court listen to such a 
contention?

Or suppose appellant had, 3 months after executing and acting 
on this contract before us, found a more profitable job and quit, 
could the pretence that is maintained against him in the court 
l>elow lie of any avail if the now respondent in such event sued 
him for damages for such a breach of contract?

I think a court so appealed to would be apt to lie impatient of 
such a defence.

It is quite true that because the full benefit expected was not at 
once realized, the companies adopted the expedient of ixistponing 
the coming into effect of the contract as between them though 
operating the works.

That can neither affect nor can it lie said to have been intended 
to affect the contract now in question that could not extend the 
term of appellant’s engagement for he was no party thereto, 
knew nothing of it, and both must lie held to have intended by 
clause 3 just what it says and what any court should say that the 
term with which the employment was to lie concerned was that 
which the companies’ agreement read in light of the surrounding 
facts and circumstances would lead any reasonable man applying 
his common sense there to be induced to say it means.

It certainly could not be said to apply to the lieginning of that 
term for, obviously, that had so far as one’s senses could perceive 
passed some months before. And its language can only be given 
effect to by making it terminate at the end of 21 years from the 
completion of the works mentioned in the clause quoted above 
or within such earlier termination of such companies’ agreement 
by ojierationof causes or condition named therein and presented or 
presumably presented to the mind of the api>ellant when perusing 
it as alxive set forth.

Moreover, the contract was, as pointed out by appellant's 
counsel, even according to this method of fixing its commence
ment, brought into effect on April, 1914, by the express language 
of the previous writing of December 5, 1913, which let that date
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of April 1 lapse without more being said. All that sort of treat
ment seems idle, so far as this contract is concerned. If any one 
will test it by applying the possible results from using what is 
implied therein as between parties hereto, the absurdity of it 
will soon appear.

This is a contract for a term of employment dependent upon 
the concurrence of another according to the terms thereof so 
long and so far as it can lie reasonably applied as having been held 
in contemplation of the parties hereto. It is what these parties 
intended to agree upon that we must extract from the words, 
and not the possibilities of twisting the language they used to 
mean something they never intended or could have intended.

If we keep that purpose in view there is not much trouble in 
this case till we come to the assessment of damages.

We must, if we can, give effect to every word used, and no 
more than a fair effect to the language used, and that being done 
in light of the past and present story of these partios, there is 
not much doubt but that it was felt after 4 years’ and more 
relation with each other in several and trying conditions 
and confidence in each other as the result, that they could 
work together to the end of the companies’ contract whatever 
that might be

The contract between the parent company and the appellant 
is dated the same day as that now' in question and in a sense 
incorporated therewith and need to be referred to in order to give 
vitality to subsection (</) of clause 2 of same. The need thereof 
abundantly shews the force of what 1 have just said, and demon
strates, if need lie and can anything more clearly express than the 
words of clause 3, that these parties thoroughly understood appel
lant was to stay with respondent for twenty-one years if need lx*, 
but at all events during the currency of that company's contract.

In short , measured in any way one can, we are driven not only 
by the language but by everything therein to give the term of the 
intended existence of the companies’ contract as that of the in
tended duration of the contract now in question.

For a breach of such a contract what evidence have we and 
what damages are assessable?

The dismissal has been, I respectfully submit, looked at by 
the court Mow from a point of view and with a range of vision 
entirely too narrow.
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The dismissal is in the following language:—
Mr. M. 11. Goldie, Sydney, N.8. 41 h Sept., 1914.

Dear Sir,—You will please lake notice that the Cross Fertiliser Co. 
Limited, hereby rewinds and cancels the agreement of Oetolier 1, 1912, 
under which you became its works manager, and this is to lx* taken as a not ice 
that from and after this date you are not in the employ of this company, 
either as works manager or in any other capacity.

You will also forthwith, upon the receipt of this notice, quit and deliver up 
the house of the coni|)any now occupied by yourself and family.

(Sgd.) Chokh Fertilizer Co. Limited, G. R. Walker, Director.
No haggling there about time or terms or whether the other 

contraet between the companies was in operation and had begun 
to run or not. The contract, whatever it is or may mean, is 
repudiated in its entirety, and it is the case of Hochslcr v. De la 
Tour, 2 El. & HI. 078 (118 E.R. 022), that is presented thereby 
and the measure of damages within that and the case of Hadley 
v. Bare n dak, 9 Ex. 341, which we should address ourselves to. 
Properly applied the law stated therein should solve the difficulties 
of this case without dwelling upon the trivialities so much pressed 
upon us.

Can there be a doubt of the unjustifiable repudiation by re
spondent of its contract whatever it may Ik- and the possibility 
of its coming into operation no matter when, and that the repudia
tion covers the whole field? Is there the slightest shadow of 
doubt that the companies intended to execute their contract?

Is there any doubt that appellant, but for some rather in
direct motive of Walker, would have been yet in respondent’s 
employment? Is there any reasonable doubt but therefor that he 
would have been continued for a long time? There was a possi
bility of the contract ending through the advancement of science 
and experience therein applied to the art which one of the con
tracting parties was following. This is not, in my present view 
of the features of the contract, of much consequence.

There was an absolute right on the part of respondent to 
terminate the company’s contract at the end of 7 years. Whether 
that was extended as between the parties thereto is no concern 
of appellant. His rights must be measured by what was pre
sented by respondent to and made thereby apparent to him as 
the basis of and the meaning of his contract with respondent.

What is such a contract worth in way of measuring damages?
The cases I have referred to must be taken as our guides. 

The former disposes, I think, of all involved in the judgments
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below, but does not carry uh far in a case of this kind, in the way 
of measuring damages beyond the general principle that the 
appellant is not supposed thereunder to remain idle.

The other case furnishes us with the proposition that we must 
have regard to the reasonable probabilities of what was within 
the contemplation of the parties.

Assuming the contract likely to run for the full term of 21 
years we must bear in mind 9 months of that had run before this 
contract entered into, and that nearly 2 more years of it had run 
during appellant's service before dismissal.

But when regard is had to the absolute right, as the companies' 
agreement read originally, of respondent to terminate, upon 
notice, the companies’ agminent at the end of 7 years, and 
nearly 3 years of that time had run !>efore dismissal, what is or 
rather was there but a bare possibility of its running beyond 
that? It is said it had proven profitable. How can we tell if 
that is sure to continue? Then the appellant's life had to l>e 
reckoned with. And the possibility of science so advancing as to 
render the companies’ contract, by its very terms, ended has to lie 
borne in mind.

It is not what the contract, if made in light of the alteration 
of the express terms thereof by the conduct of the parties or 
otherwise, should l>e held to mean, but made and read in light of an 
intention drawn from its original reading. True, that actual 
reading has not lx»cn altered, but the conduct of the parties has 
changed its effect.

We have not l>een given much assistance by the evidence 
bearing upon the solution of what is to lx? attributed to these 
contingencies. Nor have we lx*en given much assistance on this 
branch of the ease» by the able counsel who dealt so fully and well 
with the meaning and application of the agreement.

Respondent seems to have considered throughout the case, 
that it could only have one side of it and abstained from giving 
evidence to help mitigate the damages. Yet did not the onus 
of pr<x)f rest ujxm it, the wrongdoer, according to the finding 
which I uphold? I think so. The appellant relies upon Yclland's 
case (1807), L.R. 4 Eq. 350. But that does not carry him the 
length of maintaining the amount of damages claimed. What 
should lie allowed in reduction on account of the liberty, as the



37 D.L.R.J Dominion Law Reports. 29

judgment expresses it, of acting for others? Although the onus 
of proof in mitigation of damages for an ordinary breach of con
tract above the consequences of the breach are, as it were, self 
evident or within the range of common knowledge, yet in a case 
of this kind where such consequences may extend beyond that 
sphere, I think he claiming damages must prove them.

The appellant may find it difficult to get exactly the same 
sort of employment including duties as an analyst in this rare sort 
of business. That part of his engagement was, probably, only 
worth the bonus of 8250 a year. His position, apart from that, 
only required the qualities that he seems to have possessed in an 
eminent degree which would fit him for any other place open, 
I think to men, even so late in life as 48 years of age.

We must, of course, recognize, if we know anything of the 
world, the increasing difficulties of men of that age getting some 
permanent employment as foreman of men or managing works of 
any kind. Yet, as 1 am putting the case for the present, the 
certainties of his terms of office only reached a little over 4 years. 
The possibilities or probabilities beyond the first 7 years are not 
nearly as much and at all events have not l>een proven beyond 
what would give rise to a mere surmise. That surmise may be 
possible of some such estimation, but we have not the proof to 
go far.

Again we have appellant’s own way of looking at his position 
and possible compensation therefor. If that had been followed up 
in connection with ex. F.A. and an estimate given based on it, 
in this connection, instead of the untenable use of the evidence as 
bearing upon the construction of the contract, it might have 
been much more valuable than it is.

I cannot, agree with the trial judge’s assessment. Indeed I 
cannot agree with anything that occurs to myself without seeing 
objections thereto. If appellant is the man he is represented to 
be, I imagine he should be able to get employment for 4 or 5 
years at half the salary he was getting and his loss ought to l>e 
made good for him by respondent.

I would fix that and the slight value I attach to the possi
bilities beyond the term of 7 years at together 87,000 and include 
therein the part of salary unpaid.

I do not think the objection that the Statute of Frauds re-
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quires the wages to lie stated in a contract running beyond tho 
term for which an oral contract binds, is tenable.

1 think the appeal should lie allowed with costs throughout 
and judgment be entered for the sum of $7,000 and costs.

Anglin, J. (dissenting):—After giving to this case a great 
deal of consideration, I have reached the conclusion that the con
struction put upon the contract between the plaintiff and the 
defendants by the N.S. Appellate Court is correct. The con
trolling feature of the agreement. in my opinion, is that it provides 
for a salary for 3 years only. 1 cannot read the words “per 
annum” which follow that provision, as implying an indefinite 
extension involving payment of salary at the rate fixed for the 
third of the 3-year term, or at some higher rate. The third 
clause of the hiring agreement does not state that the employ
ment of the plaintiff shall run or last for the term of the “slag 
contract,” as it probably would have done if the intention had 
l>ccn thereby to fix the duration of the engagement. It provides 
that the employment shall run concurrently with the term of the 
slag contract. That does not necessarily mean that the employ
ment shall begin and end with the commencement and termination 
of the slag contract, which were uncertain. Only the compelling 
force of language which did not admit of any other would justify 
an interpretation so distinctly inconsistent with the restriction 
of the salary provision to a 3-year term. Without unduly strain
ing the meaning of the terms in which it is couched the clause under 
consideration is susceptible of being regarded as a provision that, 
beginning from the fixed date named in the hiring agreement, 
June 30, 1012, it should last for 3 years from that date, running 
for that period concurrently with the term of the slag contract, 
if the latter should be in force, but subject to earlier termination 
if that contract either should not come into force or should cease 
to be operative under clause 17 thereof. In this view of his 
engagement, the plaintiff has no claim.

The slag contract never came into operation. Having regard 
to the plaintiff’s position and his opportunities of knowing what 
was going on in connection with the operation of the Fertilizer 
Company’s works, I cannot in the absence of evidence to that 
effect, assume that he was ignorant of the fact that the parties 
to the slag contract had already twice agreed to postpone its
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coming into effect and that there was at least no ground for the 
l>elief that there would not Ik* further postponement. There 8.C. 
is no suggestion that thes<‘ postponements were not bond fide or (Joldik 
that they were in any wav influenced by any effect they might _*'•• _ ‘ I BGH
have upon the plaintiff's rights or position. The defendants were, Fertilizer 
in my opinion, therefore, within their rights in terminating the * 
plaintiff’s employment. •Angim.i.

But if the purpose and effect of clause 3 of the hiring agree
ment be not what I have indicated, it is too vague and uncertain 
to effect an extension of the employment beyond the 3-year term 
which clause» 2 (a) seems definitely to contemplate and provide 
for. On this basis the plaintiff would be entitled to a balance of 
several months’ salary. If that view of the case should prevail 
I accept the assessment of damages proposed by Davies, J.

1 agree with the observations of Drysdale, and Harris, JJ., as 
to the improbability, having regard to the surrounding circum
stances taken as a whole, of the defendants having committed 
themselves to an engagement of the plaintiff which would bind 
them to retain his services for more than 3 years.

Brodeur, J.:—1 concur with Idington, .1. Appeal allowed. Brodeur,j.

TRADERS TRUST Co. v. GOODMAN. MAN
Manitoba Court of Ap/wal, Howell, C.J.M., Perdue, Cameron andl/aggart,JJ.A. -----

June 26, 1917. C. A.
Companies!§ V F—241)—Shareholder's liability—Allotment—Notice 

—De facto officers—Estoppel.
The receipt of notice of a shareholders’ meeting by a subscriber for 

shares is notice of acceptance of his application for shares; the allotment 
of the shares is valid though made by de facto directors, particularly 
where there is a provision in the charter validating their acts; and where 
after receiving the notice he attends the meetings, or gives proxy to 
another to represent him thereat, without taking any steps to repudiate 
the subscription, lie will be precluded from disclaiming his liabilty as 
a shareholder.

Colonial Axxurance Co. v. Smith, 4 D.L.R. S14, referred to.

Appeal by defendant from a judgment of Mathers, (’. J. K. B., Statement, 
in favor of plaintiff, in an action by a liquidator to enforce the 
liability of a shareholder. Affirmed.

A. E. I tonkin, K.C., and E. I). Honey man, for appellant.
S. E. Richards, and IV. P. Fillmore, for respondent.
Perdue, J. A. :—This action is brought by the Traders Trust perdue, j a. 

Co. as liquidator of the Colonial Insurance Co. which is being 
wound up under the provisions of The Winding-Up Act, R.S.C.
1906, eh. 144, and amending Acts. The action is brought pur
suant to an order made by Prendergast, J.,to recover from the
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defendant, as a shareholder in the Colonial Insurance Co., the 
sum of $4,500, being the amount claimed to be remaining unpaid 
on 50 shares of the capital stock of the last mentioned company. 
The defendant denies that he was or is a shareholder. He claims 
that he did not apply for shares; that shares were never allotted 
to him, and that no notice of allotment was given to him. In 
the alternative, he claims that if shares were allotted to him at 
a directors’ meeting of the company, the meeting was irregular 
and the persons who pretended to make the allotment were not 
directors of the company. In reply to the defence, the plaintiff 
sets up that defendant acted as a shareholder in the company by 
attending meetings and voting thereat both in person and by 
proxy, and held himself out as a shareholder of the company.

On February 12, 1912, the defendant applied to the Colonial 
Insurance Co. which I shall hereinafter call the company, to be 
allotted 50 shares of its capital stock. At the same time, he 
gave his promissory note for $500 as his first payment on the 
shares. On the 28th of the same month a meeting of persons 
claiming to lx* the duly elected directors of the company was 
held and at that meeting a resolution was passed allotting 50 
shares to the defendant and stating that he had already paid 
$500, his first call in respect thereof. A certificate of the issue 
of these shares was made out and signed by the secretary and 
handed by him to the president and manager, one William Smith, 
for the defendant. At this time a contest was going on between 
two factions of the shareholders, one of them consisting of Smith 
and his supporters, and the other being the shareholders who 
desired a change in the management and directorate. The de
fendant was a friend of Smith’s. The annual meeting of the 
company was held on February 14, 1912, and at this meeting a 
Board of Directors, consisting of Smith and 4 others favourable 
to him, were declared elected without a ballot being taken. An 
action was brought in the name of the company and certain share
holders against these 5 persons, to set aside their election as direc
tors. The suit was tried before Mathers, C. J., who set aside 
the election and declared it void, and appointed a day for holding 
a meeting of the shareholders to elect a new Board of Directors, 
of which meeting notice was to be given as directed. See the 
report of the case, sub nom Colonial Assurance Co. v. Smith, 
4 D.L.R. 814, 22 Man. L.R. 441.
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Pursuant to the above decision, notices in the form of reg
istered letters were sent to the shareholders that a meeting 
would be held on August 5 for the election of directors. The 
letter sent to the defendant was signed for and received by his 
wife. The mending was postponed several times. At one of these 
postponed meetings the defendant was, according to the minutes, 
represented by proxy. At the meeting of August 5, he was 
nominated as a director. In May, 1913, notices were sent by 
registered letters to the shareholders that a meeting would beheld 
on May 15, 1913, for the election of directors. The registered 
letter addressed to the defendant giving him notice of the meeting 
was received by him. The minutes of the meeting of shareholders 
on the last mentioned date state that the defendant was present. 
Although he denies this, the secretary, Dick, states positively that 
he saw' him at the meeting.

A new Board of Directors was elected on May 15, 1913, all 
of them being selected from opponents of the Smith interests. 
At a meeting of the new directors held immediately after the 
shareholders’ meeting, the defendant presented a letter withdraw
ing his application for shares in the company. This letter was 
ordered to be “laid upon the table” and no further action was 
taken upon it.

The stock certificate issued in favour of the defendant was not 
produced and defendant states that he never received it. His 
promissory note given to pay the first call is not amongst the 
company’s papers, and cannot be found. Other important docu
ments are also missing.

The evidence shows that the defendant applied for the shares 
and gave,his promissory note in part payment for them. The 
directors accepted his application and allotted to him the shares 
in so far as the board, constituted as it was, had power to do so. 
No fonnal notice to him of the allotment has been proved, but 
I agree with the trial Judge that the defendant received the notice, 
calling a meeting of shareholders for August 5, 1912, and that 
this operated as a notice to him that his application for shares 
had been accepted. His wife signed the receipt for the registered 
letter enclosing the notice. He does not deny receiving it, and 
admits that he may have received it. He w as a friend of Smith and 
was w illing to help him in his schemes relating to the company
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He applied for the shares at Smith's request, and I would infer 
that one of his purposes in doing so was to assist Smith by in
creasing the voting power at Smith’s disposal. He placed him
self in Smith’s hands, and, I have no doubt, enabled him to add 
these shares to the number represented by him and his supporters. 
When Smith and his friends were finally defeated, and the shares 
could l>e of no further use to them, the defendant immediately 
tried to withdraw his application. 1 am convinced that the 
defendant was all along fully aware that the shares had been 
allotted to him by the de facto board of directors in February, 1912.

The main question involved in this appeal is whether the 
Hoard of Directors elected on February 14, 1912, had power to 
accept the defendant’s application and allot shares to him. The 
company was incorporated by an Act of the Legislature of Mani
toba under the name of the “ Manitoba Assurance Company,” 
being 52 Viet. ch. 53. The name was afterwards changed to the 
present one. By an amendment to the Act of Incorporation, 
the Hoard of Directors was to consist of not less than 5 and not 
more than 15. Sec. 25 of the Act of Incorporation is as follows:—

All acts done at any meeting of the directors, or by any person acting as 
director, shall, notwithstanding it may afterwards be discovered that there 
was some defect or error in the ap|M>intment of any person attending such 
meeting as a director, or acting as aforesaid, or that such person was disquali
fied, be as valid as if any such person had been duly appointed and was duly 
qualified to be a director.

There is no substantial difference between this section and 
sec. 99 of the English Act of 1845, and clause 94 of table A of 
schedule 1 to the Companies (Consolidation) Act, 1908 (Imp.).

In the present case there was an appointment of directors, 
made at a meeting of shareholders in February, 1912, but this 
appointment was not in accordance with the provisions of the 
Act of IncorfKirtion. The defendant was not at the time a share
holder in the company, and there is nothing to show that he was 
aware of any invalidity in the election of the directors at the time 
the shares were allotted to him on February 28, 1912. He must 
be treated as an outsider who made a bond fide application for 
shares, which was accepted by the de facto directors who allotted 
the shares to him. I think he was aware that the shares had been 
allotted to him, and that he used them or permitted them to be 
used for voting purposes.

At the time of the allotment there was a Board of Directors
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apparently elected under the Act, and in actual control of the 
company’s affairs. Where third persons bond fide deal with such 
de facto directors who, as far as such third persons know, appeared 
to 1m* the properly appointed directors, the transaction is pro
tected by sec. 25. In Mahony v. East Holt/ford Mining Co., 
L.R. 7 H.L.8G9, the company’s articles of association contained a 
clause substantially the same as sec. 25 of the defendant's Act of 
Incorporation. In that case certain persons acted as directors 
hut had not been legally appointed as such. It was held that a 
bank which paid out in good faith the money of the company 
on cheques issued by the directors was protected by the above 
clause. Even in the absence of such a clause, persons dealing 
with a company incorporated under a general or special Act are 
not required to inquire into the internal proceedings of the company : 
Boyal British Bank v. Turquand, (i El. & HI. 327, (119 E.R. 886); 
Be County Life Assur. Co., L.R. 5 Ch. 288; Biggerstaff v. Boiratt’s 
Wharf, [1890] 2 Ch. 93.

The above are cases where the dealings in question took place 
between the company and persons outside the company. Rut 
the provisions of the above sec. 25, or the corresponding 
clause in the English Act, have been extended so as to validate 
acts of de facto directors relating to its management and internal 
affairs. In Dawson v. African etc. Co., |1898] 1 Ch. 6, the articles 
required that there should not Ik' less than three directors. One 
of the directors became disqualified by parting with his shares, 
but after six days he acquired other shares sufficient for his 
qualification, and continued to act as a director. His co-directors 
who had power to fill the casual vacancy did not reappoint him. 
The directors made a call which was resisted by shareholders on 
the ground that the board was not duly constituted. It was 
held by the Court of Appeal that a clause in the articles similar 
to the alxwe sec. 25 operated not only as between the company 
and outsiders, but also as between the company ami its members, 
and was sufficient to cover such irregularities.

This case was followed by Farwell, J., in British Asbestos Co. 
v. Boyd, [1903] 2 Ch. 439. It was held that a clause in the articles 
similar to that in the Dawson case cured irregularities in the filling 
of vacancies in the l>oard of directors. This decision was approved 
by the Court of Appeal in Channel Collieries Trust v. Dover etc.
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Rly., [1914] 2 Ch. 500. In the latter case it was held that see. 
99 of the Act of 1845 (similar to see. 25 of the Colonial Assurance 
Co's Act) which applied to the defendants, validated an allotment 
of shares by a Hoard of Directors not legally constituted. The 
interpretation placed by Harwell, J. in the British Asbestos Co. 
case on the words “notwithstanding it may be discovered after
wards that there was some defect” was approved. These words 
are also found in the above sec. 25, and the Court, following Har
well, J., held that they “do not mean merely notwithstanding 
that the facts which show the defect were afterwards made 
known, but that they mean notwithstanding that the defect 
itself, the defect arising from the facts, was afterwards discovered.”

I think that the directors appointed in February, 1912,l>elieved 
that they had been duly elected, notwithstanding the arbitrary 
and improper conduct of Smith at the shareholders’ meeting. 
The persons so appointed acted as de facto directors and carried 
on the business of the company for more than a year. It cannot 
be said that the defect in the appointment of the directors was 
discovered, that is, ascertained as a result from known facts, 
until the judgment of Mathers, C.J., was delivered. This case 
would, therefore, be governed by the decisions in the above 
cases.

There arc, no doubt, certain earlier cases to be found in which 
a viewr has been taken apparently contrary to the decisions above 
relied upon, but these are either distinguishable from, or actually 
overruled by, the later authorities.

I think the appeal should lie dismissed with costs.
Cameron, J.A. :—This action is brought by the plaintiff, 

as liquidator of the Colonial Assurance Co., incorporated by 
special Act of the Legislature of Manitoba, and declared to be a 
company within the provisions of the Winding-Up Act, ch. 144, 
R.S.C.,to recover the amount claimed to be due by the plaintiff 
as a contributory of the said company for 50 shares of stock 
thereof upon w hich there is alleged to be due and unpaid the sum 
of $4,500. The action is brought by the plaintiff pursuant to an 
order made by Prendergast, J. The action was tried by the 
Chief Justice of the King’s Bench, who entered a judgment for 
the plaintiff for the amount claimed.

As pointed out by theChief Justice of the King’s Bench, there 
is no question that the defendant made an application for the
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shares. He also found that the directors, or those assuming to 
act as such, had made an allotment of the shares applied for. 
This finding was disputed on the argument before us.

The Manitoba Assurance Association was originally incor
porated by 52 Viet. ch. 53. The name was subsequently changed 
to that of the Colonial Assurance Co. By sec. 10 of the Act the 
Board of Directors was fixed to be not less than 7 in number. 
This sec. 10 was amended, ch. 51, 3 Edw. VII., by substituting 
the word “five” for the word “seven.”

At a meeting of the shareholders, held February 16, 1905, 
the government of the company was vested in a Board of Directors 
consisting of 5 shareholders, each to hold not less than 15 shares, 
the majority to constitute a quorum. At a meeting of the Board 
of Directors held June 10, 1901), the above qualification was 
altered to 50 shares, on which not less than 10% had been paid. 
The number of the members of the Board was left unchanged. 
At the annual meeting of shareholders held February 16, 1910, 
5 directors were elected. Notwithstanding the above by-law, 
at the next annual meeting, February 22, 1911, 11 directors were 
elected, and at the directors’meeting held immediately thereafter 
Wm. Smith was elected president and manager.

At the annual meeting belli February 14,1912, Wm. Manahan, 
James Hooper, William Smith, Fred Crosslev and John M. Dick 
were elected directors; of these Hooper, Smith and Crossley were 
members of the Board elected in 1911.

The circumstances attendant on this meeting and election are 
set out in the judgment of Mathers, C.J.,in Colonial Assurance 
Co. v. Smith, 4 D.L.R. 814, 22 Man. L.R. 441, delivered July 9, 
1912, whereby the election was set aside and a new election ordered 
to be held on July 29, 1912, and it was further declared that the 
Board of Directors existing previously to said election still sub
sisted until their successors were appointed. The judgment of 
the Chief Justice was, by consent, made part of this case.

At a meeting of the directors held February 17, 1912, Smith 
was appointed president and manager. At a subsequent direc
tors’meeting on February 28,1912, Smith, Hooper, Crossley and 
Dick were present and notice was taken and entry made in the 
minute book of the action above referred to to set aside the 
election of the directors. There is also this entry: “Moved by
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Mr. Hooper, sec. by Mr. Crowley, That application of Thomas 
Goodman, for fifty (50) shares of the capital stock of this company 
l>e received and allotted at par, he having already paid five 
hundred ($500) dollars the first call in respect thereof. Carried.”

The special shareholders' meeting directed to be called by the 
Chief Justice took place August 5, 1912. At this meeting the 
chairman called for nominations for the Board of Directors and 
amongst those nominated was T. Goodman, by J. M. Dick. 
This nomination was, amongst others, objected to on the ground 
of want of qualification. No election took place at this meeting 
which was adjourned until August 15, and the same was then 
adjourned from time to time until October 3, when, according to 
the minute thereof, amongst the shareholders present was “T. H. 
Goodman, per George Leslie.” This meeting was again adjourned 
and finally held May 15, 1913, when, amongst the shareholders 
noted as present in the minute book appears *he name of T. H. 
Goodman, representing 50 shares. At this veting none of the 
directors elected at the meeting in February, 1912, were re
elected, and an entirely new board of six was appointed. At 
a meeting of these new directors held immediately after a share
holders' meeting the chairman read a letter from T. H. Goodman, 
withdrawing application for 50 shares of stock in the company. 
It was moved and carried that this letter be laid on the table. 
Minute Book, p. 192.

It appears from the minutes that the 5 directors elected 
February 14, 1912, met at intervals and transacted the necessary 
business of the company thereafter throughout the year. Their 
last meeting in that year being held December 16.

With reference to the powers and authority of a de facto 
Board of Directors, sec. 25 of the company’s Act of incorporation 
provides as follows:

All ucta done at any meeting of the directors, or by any person acting as 
director, shall, notwithstanding it may afterwards be discovered that then1 
was some defect or error in the apixiintment of any person attending such 
meeting as a director, or acting as aforesaid, or that such person was dis
qualified, be as valid as if any such jH-rson had been duly appointed and was 
duly qualified to be a director.

The corresponding section of the English Companies Act of 
1845, sec. 99, it as follows:

All acts done by any meetings of the directors or a committee of directors 
or by any iierson acting as a director, shall, notwithstanding it may after-
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wards be discovered that there was some defect in the ap|>oiiitment of any 
such directors or persons acting as afoneaid, or that they or any of them were 
or was disqualified, be as valid as if every such jierson hud been duly ap
pointed and was qualified to lx1 a director.

There is no doubt that in the earlier eases the English Courts 
looked with disfavor on the acts of merely de facto directors.

In Howbeach Coal Co. v. Teague, 5 H. & N. 151, article 45 
of the memorandum of association provided that the first sub
scribers should be the directors until these were appointed and 
art. 44, that the directors should l>e five to be determined by the 
subscribers. There were 7 subscribers and 3 of them undertook 
to elect 5 directors, 3 of whom made a call on shares. It was 
held, notwithstanding that art. 60 of the memorandum was sec. 
99 of the Act, that the directors were not duly appointed and 
therefore unable to make a call : as the persons who made the call 
were not a quorum of the subscribers.

In Re London & Southern Counties Co., 31 Ch.D. 223, where 
directors were appointed at a meeting attended by two only of 
the subscribers it was held by ('bitty, J., that their appointment 
was invalid, following Howbeach Coal Co. v. Teague, supra.

In Harben v. Phillips, 23 Ch.D. 14, Chitty, J., held that the 
object of an article such as alx>ve section 99 was to protect 
outside persons who dealt with the corporation, and that it merely 
provides for the validity of acts done notwithstanding it should 
afterwards l>e discovered there was a defect in the appointment. 
But as the defect had been discovered before that portion of the 
Board which purported to act in the name of the Board had sent 
out the notices this fact to the mind of the Justice completely 
answered the argument.

The above case was referred to and distinguished in Browne 
v. La Trinidad, 37 Ch.D. 1.

In Re British Empire Match Co., 59 L.T.N.S. 291, Kay, J., 
held an allotment made by two directors, when three should have 
been appointed and one of them refused to act, was invalid as 
there was no board of which two could form a quorum. There 
was in this case an article similar to sec. 99 above, but it was 
not referred to in the judgment.

In Tyne Mutual Steamship Ins. Co. v. Brown, 74 L.T.N.S. 
283, a call was made by directors who had ceased to hold office, 
their term under the articles having expired. Lord Russell held 
that it was a case where there was neither defect of appointment
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nor defect in qualification, and therefore the curing article, 
similar to sec. 99, did not apply. He distinguished the cases of 
Briton Medical Assurance Co. v. Jones, til L.T. 384, and the 
well-known case of Mahony v. East Holyford, L.R. 7 H.L. 8ti9.

Subsequently the English Courts took a broader view of the 
powers of de facto directors, which has since been maintained.

In Dauson v. African Consolidated Co., [1898], 1 Ch. ti, the 
articles provided that the directors should be not less than three 
nor more than seven. Three de facto directors assumed to make a 
call. One of these had previously parted with all his shares. 
Six days after doing so he acquired other shares sufficient to 
qualify and continued to act as director. It was held by the Court 
of Appeal that the 114th article of association (same as sec. 99 
above) operated not only between the company and outsiders 
but also between the company and its members and was 
sufficient to cover such irregularities. Lindley, M.R., dis
tinguishes and criticizes the judgments in the Howbeach case 
and confesses he is unable to understand why the curing article 
in the memorandum in that case did not validate the acts done by 
the directors. “ It may have been that the clause did not apply 
to that extent,” he says, at p. 13, “because there was no sub
sequent discovery, the whole thing having been above board and 
the defect known to everybody.” Chitty, L. J., does not deal 
with this last point. Vaughan.Williams, L. J., says it was not 
necessary to deal with the meaning of the words “afterwards 
discovered” because there was no evidence the directors knew 
of the defect when passing the resolution.

Lindley on Companies, at p. 415, says: “Apparently such a 
clause (as sec. 99) will not apply between the company and its 
shareholders when the defect was known at the time the act in 
question was done.” Citing the above cases of Bridport Old 
Brewery Co., (1867) L.R. 2 Ch. 191, which deals with the acts 
of a liquidator invalidly appointed.

Subsequently to the edition of Lindley on Companies (1902), 
quoted from above, British Asbestos Co. v. Boyd, [1903] 2 Ch. 
439, was decided. There three directors, B., R. and M., were 
appointed by the articles, two of them forming a quorum. B. was 
appointed secretary whereby he became disqualified. At a meet
ing, attended only by B. and R., a letter was read from M. re-
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signing his directorship, and B. and tt. passed a resolution ap
pointing B. general manager. At a subsequent meeting, attended 
only by B. and R., D. was elected a director. B., R. and D. 
subsequently called a general meeting. B., R. and D. acted in 
good faith, and the fact that B. had vacated his directorship and 
the subsequent irregularities were not brought to their attention. 
It was held that the effect of art. 108 of the memorandum (similar 
to above sec. 99) validated appointments of B. and D. and the 
subsequent acts of B., R. and D., and that they were a duly 
constituted Board. Farwell, J., in his judgment defines the phrase 
“notwithstanding that it shall afterwards be discovered that 
there is some defect” as not meaning that the facts are after
wards discovered, but that the defect is afterwards discovered. “ It 
is not,therefore,that the factsare not known, but that the knowledge 
of the defect is not present to the mind of any person to whom 
it is material at the time to know it.” He held, following Dawson's 
case, that the article and section (of the Companies Act, 1802) 
are of general application, applying both between the company and 
outsiders and the company and its members, or members inter se. 
“The result is that on January 5, which was the critical date, 
there was a de facto Board of Directors as to whom there had l>een 
no discovery that there was any defect in their appointment.” 
It is to be observed that Farwell, J., applied the rule in this action 
in which the directors were themselves defendants, anti who were 
relying upon, acting upon and claiming the benefit of the curing 
section.

In Channel Collieries Ltd. v. Dover, etc. lily. Co., [1914] 2 Ch. 
50<), a single director purported to appoint two others who were 
not qualified as to shares, and the three allotted qualifying shares 
to these two. It was held by the Court of Appeal that the two 
were not duly appointed, but that the irregular allotment of 
shares was made by dc facto directors which was validated by sec. 
99 of the Act of 1845, which is to be construed broadly as between 
companies and their members as well as between con panics 
and outsiders, following Dawson's case anti the British Asbestos 
case. Lord Cozens-Hardy adopts the view of Farwell, J., as to 
the meaning of the curing section as above, and says that the test, 
in applying section 99, is whether the parties are acting in good 
faith. If they are, then the section ought to be available for all
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parties, including directors. But “if there is a lack of good faith 
the Court will not allow those who are lacking in good faith 
to take the lienefit of it." “The mere fact that the persons claim
ing the lienefit of the section had notice of the existence of the 
facts which led to the disability is not sufficient to disentitle him 
to rely upon it if he can honestly say, ‘I was not aware of the 
defect and the consequences of the facts I knew, I was not aware 
of the disqualification which now exists.’ ”

The plaintiff company was a shareholder of the defendant 
company and the action was brought against the defendant com
pany and the three directors.

Now in this case before us, the objection to the appointment 
of the directors is not taken by them but by the defendant Good
man, a shareholder. He certainly is not shown on the evidence 
to have had any knowledge of the proceedings at the meetings 
which were called in question in the action previously derided by 
the Chief Justice. Nor is there anything in the judgment of 
the Chief Justice as reported to show that the dr facto directors, 
in allotting the shares, were acting otherwise than in good faith. 
The chairman at the meeting in question was, so far as appears, 
acting merely on a mistaken view as to the validity of the 
shareholders’ by-laws, which were held to be void, as an attempt 
to exercise a power regulating voting by proxy which belonged 
to the directors and in overlooking the provision of the Act re
quiring the election to be by ballot. It seems to me that more 
than this must be shown to establish a case of lack of good faith. 
For all that appears the legal conclusions of the facts known to 
the directors were not present to their minds when they made 
the allotment to the defendant and could not have lieen known to 
them until the judgment was delivered in the case by the Chief 
Justice on July 9, 1912.

The effect of such an article as sec. 99 aliove is discussed in 
Stiebcl on Company Law, p 364. “The effect of this section 
would seem to be that where a company has allowed persons to 
act as directors, even though they have not any right to do so, 
persona dealing with such directors will not be bound to inquire 
into their authority to act, and the company will be as much 
bound as though they were validly appointed directors. More
over, the effect of the section seems to be even wider than this,
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for persons who have shares in the company will, at all events 
where there is the common form of article validating the acts of 
such de facto directors, and probably where there is no such 
article, not be entitled to object to any act of such directors, done 
before the defect is discovered, on the ground of the defect ; and 
it would appear that the company would be entitled to enforce 
acts done by such directors, even when the other party wishes 
to evade his obligations on the ground that the directors with 
whom he dealt were not validly appointed.” In a footnote it 
is stated that in view of Dawson18 case and the British Asbestos 
case, Howbeach v. Teague, sujrra, cannot be any longer regarded 
as an authority to the contrary.

Upon consideration, therefore, I agree with the finding of the 
Chief Justice of the King’s Bench that the allotment of stock to 
the defendant by a de facto Board was, in this case, validated by 
sec. 25 of the Art of incorporation.

It was argued that even if the directors had the power to 
allot, there was no notification of acceptance communiented to the 
defendant. The necessity of such notification was conceded. 
The Chief Justice held that the defendant had received the notice 
of the shareholders’meeting dated July 18, 1912, which was sent 
by registered letter, receipted for by his wife; also the notice of 
the meeting held in May, 1913. The receipt of these notices 
being established it seems difficult to contend that they did not 
affect the defendant with knowledge that his application has 
been accepted by the company. He could draw no other con
clusion than that it had been.

Objection was taken to the notice sent out under the judgment 
of the Chief Justice as not being authorised by the directors. 
But that notice was sent pursuant to a judgment in an action 
to which the company was a party. In any event “Notice of 
allotment, if brought home to the allottee not from the company 
but aliunde, will be sufficient.” Palmer, Company Law, 110, 
citing Wallis1 case, L.R. 4 Ch. 325n.

What is sufficient notice is defined by Montague Smith, J., 
In Re Richards and Home Assur. Association, L.R. 6 C.P.591,at 
595, as “Anything emanating from the company which indicates 
to the party that the shares have been allotted to him, and which 
binds them, will be sufficient.”
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As to Goodman's having given a proxy to I.vslie to represent 
him, which was produced at the meeting held Oct 13, 1912, as 
shown by the minute Irook, it appears that Leslie was an employee 
of the Colonial Investment Co., which had offices in the same 
suite as the Colonial Assurance Company. Dick, the secretary, 
says, p. 15: “There was certainly a proxy” (meaning the one in 
question) and further he states, “This proxy was got by Mr. 
Smith to be used on his side of the question in voting for himself, 
and the proxy was certainly there or it would not have been re
corded in the book,” p. 81. Dick had searched for the proxy 
but was unable to find it. Leslie says that Smith “might pos
sibly have got < loodmun to sign one in my favor and keep it for 
an emergency," p. 01. Goodman says, “1 don't remember 
whether 1 signed it or not."’ It does seem to me that we are 
justified in accepting Dick's testimony.

There is no doubt that Goodman attended the faceting of May 
15, 1913, of which he had received notice. Dick testifies that he 
has an independent recollection of seeing him present. Goodman 
says that he attended that meeting merely to present his letter 
of withdrawal of his application for shares. Hut that letter was 
not presented until the meeting of directors held subsequently to 
the shareholders' meeting when the Smith party was defeated. 
After the result of the shareholders' meeting, Goodman's status 
as shareholder was of no value to Smith. It would appear that 
Goodman's letter of withdrawal dated May 15 was enclosed with 
otlier similar applications in a letter to the company from Wm. 
Smith, dated the same day, and signed by him as manager. I 
think on the evidence that Goo<hnan was present as a share
holder at the special meeting of shareholders held May 15, 1913.

The giving of the proxy and the attendance at the meeting 
are ample evidence that Goodman had received notice of accep
tance of his application for shares.

It is evident that the company treated Goodman as a share
holder, as we find that the certificate for 50 shares issued in his 
favor was drawn up and signed by the secretary and handed to 
Smith ; that Goodman was entered as a shareholder on the books of 
the company ; that his request to w ithdraw was not acceded to by 
the directors; that his note for $500 was kept as an asset of the 
company and was never cancelled.
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In connection with all the transactions between Goodman and 
the company up to May 15, 1913, we must bear in mind the close 
relations existing between Goodman and Smith, the president of 
the company, whose position as such was becoming imperilled 
at the time of these transactions. It is quite evident that Smith 
desired to have Goodman as a shareholder ami supporter in the 
faction fight then pending. According to Goodman's evidence, 
Smith suggested to him that he should apply for shares in the 
company. The relations between the two were intimate. They 
had considerable dealings together, and Goodman was a frequent 
visitor at Smith’s office. Smith suggested that he should make the 
application for shares. Goodman says.—“1 told him (Smith) 
at the time I didn’t want any stock in the company, I couldn’t 
afford to buy any stock. 1 told him that, I said, ‘You know I 
have l>een borrowing money from you time and again, and I 
can't take any stock in it.’ He said ‘No, you don't have to, you 
make application for fifty shares and it will be all right, you 
won't have to l>othor with it any more. I will see that you don't 
have to worry your head about it.’ ”

Later he says he remembers signing the application for 50 
shares and the note to apply on the purchase, that Smith told him 
he would never be l>othered with it, and that he did this as an 
accommodation for Smith. Smith told him, “You won't hear 
any more about it, I will see that that will be torn up." and I 
said “That is all right then, 1 will sign it." About this time 
Goodman heard of Smith's trouble with the Board of Directors.

MAN.
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Cameron, J.A.

It is impossible to read Goodman's examination on discovery 
and his cross-examination without coming to the conclusion that 
he, at Smith's request, had constituted Smith his agent to do all 
that was necessary to make him a shareholder of fifty shares. 
He Elec. Tel. Co. of Ireland; Cookney’s case, 3 DeG. & J. 170 
141 E.R. 1233), referred to in Universal Banking Co., Gunn’s 
case, L.It. 3 Ch. 40, 44, was a case where Cockney authorised a 
a director of the company to have him made a shareholder. 
Such vas also the fact here, and it results that the allotment of 
the share < at a meeting presided over by Smith and the delivery 
of the certificate to Smith were of the same effect as if Goodman 
were present at the meeting, and the certificate subsequently 
delivered to himself. In view of this relationship between Smith
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anti Cioodman there was no necessity for giving notice of the 
allotment to (iootlnmn. And, therefore, the objection that 
notice was not given within a reasonable time falls to the ground.

On the evidence, therefore, 1 think the proper conclusion to 
l>e tlrawn is that (ioodman was sufficiently notified of the allot
ment of shares to him.

There is the further consideration presented on the argument 
that Goodman by his acts ami conduct lias precluded himself 
from disputing his position as a shareholder.

The payment of money on account «if shares, the active participation in 
the affairs <if the company, knowingly allowing one's name to ap|xuir as a 
shareholder or director, anil the like, have always lx*en considered as ini|>ortant 
hut not conelusivi1 elements in <l«‘temiining w het her a |x-rson is to lx* extopixxl 
from denying that h<‘ is a shareholder. Kaeh ease «if this kin«l must dc|X'iid 
u|xm and he govcrncil hy its own cireumstances: Mitchell, Canadian Com
mercial Cor|xirations (1916), at pp. 600-1.

In I/evita’8 case; International Contract Co., L.R. 3 Ch. 36; 
the circumstances were held sufficient to justify holding the party 
applying for shares to his liability. In (lutin'* case, L.R. 3 Ch. 
40, it was held that they were not. In He Peruvian Railways 
Co.; Crawley's case, L.R. 4 Ch. 322, the execution of a transfer 
of shares was held sufficient to preclude the subscriber from saying 
he did not know of the allotment.

In Morrisburgh «<• Ottawa R. Co. v. O'Connor, 23 D.L.R. 748, 
34 O.L.R. 161, the defence to an action for calls was based on the 
provision of an Ontario statute that no subscription for stock 
inducc«l by verbal representations should be binding, unless prior 
to the application the subscriber should have received a copy of 
the prospectus. It was held, nevertheless, that as the defendant 
had allowed his name to be on the list of shareholders for two 
years and more, without objection, he could not be relieved in 
the circumstances. This decision was followed in Re (Iramm 
Motor Truck Co., 26 D.L.R. 557, 35 O.L.R. 224. An application 
to remove a shareholder from the list of shareholders was refused, 
and M orrisburgh <V Ottawa R. Co. v. O'Connor, followed.

Wli<in‘ » person known, or ix presumed to know, that his name is on the 
r«-gist«-r, ami he is wrongfully tlii're hy virtue of his contract being wholly 
void, in order t«i avoid liability as a contributory he must promptly repudiate 
the contract : Mitchell, Canadian Commercial Corporations, 499, and the cases 
there referred to.

What are the circumstances in this case. We have the defend
ant giving his note for $500 to the company and allowing it
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to be retained, receiving the notices of meetings referred to, 
attending a meeting as shareholder, giving a proxy to another 
to represent him at a meeting and standing by without taking 
steps to recall or repudiate his ation from the time of his 
application in February, 1912, until the directors’ meeting May 15, 
1913. And in giving proper weight to these considerations, we 
must keep in mind the relationship of principal and agent between 
Goodman ami Smith already referred to. There was here no 
such restriction on the agency as was found in Robinson's case, 
4 Ch. 330. Smith became Goodman's agent for all purposes 
necessary to constitute the latter a shareholder. All the know
ledge that Smith had of the various proceedings connected with 
the application, the allotment anti the issue of the certificate 
and the other matters involved, was Gtxxlman’s knowledge also. 
With these facts in view, it is difficult to see how (îotxlman can 
nowr lx* allowed to alter his ]x>sition and disclaim his liability. 
On the contrary, I think the true inference is that Goodman 
intended to be a shareholder until the shareholders’ meeting of 
May 15, 1913, resulted in a change of the directorate anti that 
his withdrawal, on that date, was altogether too late to affect 
his status as shareholder.

In my opinion the appeal must lx* dismissed with costs.
Howell, ('.J., and Haggart, J.A., concurred in dismissing 

appeal. Appeal dismissed.
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Howell, C.J.M 
IliiKKurt, J.A.

ORSER v. COLONIAL INVESTMENT & LOAN Co. SASK.
Saskatchewan Supreme Court, Lament, J. Seittcmbtr 17, 1917. y (j_

Moktmaok (1 VI A — 70) 1’okeclosvkk -Personal ji dûment—Con-
CVRKENT REMEDIES.

A final order of foreclosure of n mortgage under the Land Titles Act, 
vesting the mortgaged property in the mortgagee, does not prevent the 
latter from proceeding to realise the mortgage debt under his |iersonal 
judgment, given by the onler nisi, so long as he remains in a inwition 
tore-convey the mortgaged pro|>crty ; if he proceeds on his judgment, the 
foreclosure will l>e reopened to enable the mortgagor to redeem.

I See also Scottish Temp. Assn. v. Registrar of Titles (B. C.), 30 
D.L.H. 152.1

Action to remove execution as a cloud on title. Dismissed. Statement. 
A. E. Vrooman, for plaintiff; W. R. Kinsman, for defendants.
Lamont, J.:—In 1912, the plaintiff, lx»ing then registered owner Umont, j.

of lots 1 and 2, block 9, in Manor, Saskatchewan, mortgaged 
them to the defendant company to secure the repayment of 
$1,200. The mortgage Incoming in arrear, the company in June,

4
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1914, brought a foreclosure action in the Supreme Court, and in 
their statement of claim they asked for judgment against the plain
tiff for the amount of the mortgage debt ami interest and for fore
closure of the plaintiff’s interest in the said property. On August 
19, 1914, the company obtained an order giving them judgment 
against the plaintiff for 81,232.40 and costs to lx* taxed, and 
further ordering him to pay the alxive sum into court on or before 
March 11, 1915, and decreeing that in default of such payment 
there would be foreclosure absolute and the title to the mortgaged 
premises would vest in the company freed from all right, title and 
interest of Orser and all persons claiming through or under him. 
The money not being paid, the company, on March 30, 1915, 
obtained a final order of foreclosure. This was registered in the 
proper Land Titles Office, and a certificate of title to the mort
gage pro|x»rty was issued in the name of the company.

In September, 1915, the defendants issued an execution against 
the lands of the plaintiff by virtue* of the personal judgment they 
had obtained.

This execution affects the title of a quarter-section of land of 
which the plaintiff is the registered owner and with which he now 
desires to deal, and he has brought this action to have it declared 
that the execution is a cloud on his title to the quarter-section and 
for an order directing its removal.

The defendant company in its statement of defence to this 
action alleges that it still has the mortgaged property and is 
ready to re-convey it to the plaintiff on payment of the mortgage 
debt, interest and costs.

The argument on Ixdialf of the plaintiff is, that a mortgage 
under our Land Titles Act differs from a common law mortgage in 
that it passes no estate or interest in the mortgaged property to 
the mortgagee, that it, therefore, has not attached to it the rights 
and incidents which, under a common law mortgage, belong to the 
mortgagee, by reason of his Ixnng the holder of the legal estate; 
that under a statutory' mortgage, such as the one in question here, 
a mortgagee has only such rights as are expressly or by necessary 
implication given to him by the statute, and he is liable to all statu
tory obligations imposed upon mortgagees (for this, Smith v. 
National Trust Co., 45 Can. 8.C.R. 618, 640, 1 D.L.R. 698, is 
cited) ; that a foreclosure under the Land Titles Act is not merely
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n debarring of the mortgagor’s right of redemption, as under a 
common law mortgage, but is a transferring of the mortgaged 
property to the mortgagee, and that, upon registration of the 
final order of foreclosure and the issuing of a certificate of title to 
the mortgagee, he stands in the position of a transferee under the 
Act, as was held in Colonial Inv. v. King, 5 Terr. L.R. 371, 379, 
that, being a transferee, the mortgagee is bound under sec. 03 of 
the Act to indemnify and keep harmless the transferor from and 
against the moneys secured by the mortgage, unless the implied 
covenant to do so is expressly negatived in the instrument, and 
that in this case, as the final order of foreclosure contained nothing 
from which it could be inferred that the implied covenant under 
sec. 03 was not to be operative, the defendants were boum 1 to 
indemnify the plaintiff and keep him harmless in respect of the 
mortgage debt. In other words, it must be presumed that they 
took the mortgaged property in satisfaction of their claim.

Another argument advanced was, that, on obtaining a certifi
cate of title of the mortgaged property, the mortgage charge 
merged in the estate, unless an intention not to merge was shewn.

For the defendants it was contended, that as in equity a 
mortgage had always been treated merely as a security for the 
mortgage debt, the fact that under the Land Titles Act a mort
gage did not vest any estate or interest in the land in the mort
gagee could not make any difference to the rights of a mortgagee 
who should be given by the court the same rights as if he had a 
mortgage at common law.

Apart from the provisions of the Land Titles Act, the rights 
and obligations of a mortgagee are well settled. He is entitled to 
pursue all his remedies concurrently. He may, in the same action, 
have personal judgment for the debt and judgment for fore
closure; he may, after he has obtained foreclosure, enforce his 
personal judgment by execution, so long as he is in a position to 
return the mortgaged projxrty intact upon payment by the mort
gagor. If he is not in a position to re-convey the mortgaged 
estate, he will be restrained from enforcing his personal judgment. 
Where, however, after foreclosure he realizes on his personal 
judgment, the foreclosure is re-opened and the mortgagor has a 
new right to redeem : Lockhart v. Hardy, 9 Beav. 349 (50 E.R. 
378), Kinnard v. Trollope, 39 Ch.D. 636, Bell & Dunn on Mort
gages, p. 269.
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In the view 1 take of this cane it is unnecessary to determine 
whether or not a mortgagee, who obtained foreclosure and has the 
title to the mortgaged property vested in himself, is saddled with 
all the obligations of a transferee of mortgaged property under the 
Land Titles Act, for, assuming that he is, it is still open to him as 
it is to a transferee to negative the implied eovenent (sec. 107) and 
in my opinion the proceedings in this case afford clear evidence 
that the implied covenant was not to be operative.

If the order nisi, instead of giving j»ersonal judgment with the 
foreclosure, had given the foreclosure alone but had expressly 
reserved to the mortgagee leave to ask for judgment on the 
covenant later, it could not be contended, after foreclosure 
absolute, that the mortgagee took the mortgaged property in 
satisfaction of the debt, and was bound to indemnify the mort
gagor against his covenant to pay. If this is so, how can a mort
gagee be said to take the mortgaged property in satisfaction of the 
debt, when the court, in the order nisi, instead of giving him leave 
to obtain a personal judgment on the covenant later, gives him the 
judgment in the order? The fact that the leave reserved was not 
repeated in the final order would, in my opinion, make no differ
ence. The court having granted it in the order nisi, I can see 
no necessity for having it repeated.

In Empire Loan v. Bernard (unreported), my brother New- 
lands held that a mortgagee was entitled to his final order without 
vacating the personal judgment previously obtained.

I am, therefore, of opinion that in a foreclosure action where 
the order nisi gives the mortgagee personal judgment against the 
mortgagor as well as foreclosure, the taking of the final order and 
vesting of the mortgaged property in the mortgagee does not 
prevent the mortgagee from proceeding to realize the debt under 
his personal judgment, so long as he is in a position to re-convey 
the mortgaged property. If, however, he proem Is on his judg
ment, the foreclosure will be re-opened.

Action dismissed with costs.

MAH KONG DOON v. MAH CAP DOON.

Alberta Sujtreme Court, Harvey, C.J. September 14, 1917.

Partnership ($ VI—25)—Dissolution—Subsequent acts—Lease.
After the dissolution of a partnership, or after a partner has for nil 

practical purismes ceased to l>e such, he has the right to obtain in his 
own name a lease on the premises occupied by the partnership, and to 
hold it for his own personal benefit.
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Application by plaintiff for a declaration as to a certain 
lease and a direction of sale. Dismissed.

A. F. Ewing, K.(\, for plaintiff: S. H. Wood», K.C., and 
(i. E. Winkler, for defendant ; (i. II. O'Connor, K.C., for purchaser.

Harvey, C.J.:—The statement of claim which was issued on 
July 7, 1917, alleges that the parties had been carrying on business 
as partners at will since 1913, and that for the past year and 8 
months the defendant Mali Cap Doon had had entire manage
ment of the business and that he was misconducting himself in 
various ways, and ask for an injunction to restrain him from 
dealing with the assets of the partnership, a receiver, and a dec
laration of dissolution, etc.

On July 10, the plaintiff obtained ex parte an order restraining 
“the said defendant from collecting or getting in or receiving 
any part of the assets . . . and from selling, mortgaging
or otherwise disposing of any of the chattels or personal property 
of the said partnership,” and appointing a receiver to get in the 
assets and pay the debts and pay the balance as directed. On 
the same day the order and the statement of claim were served 
on the said defendant. On August 10, the receiver sold the stock- 
in-trade, book debts and furniture in bulk.

The firm was the lessee of certain premises under a lease 
expiring on March 31, 1918. The purchaser of the stock-in-trade, 
etc., claims that when he purchased he thought he was purchasing 
the interest in this lease. I am not asked, nor would it be appro
priate in this application to determine the rights of the parties 
in respect to this contention. A few days after the serxice of the 
papers on the defendant Mali Cap Doon he consulted a solicitor 
as to his right to enter into business on his own account and to 
obtain for himself a further lease of the same premises. On 
being advised that he had that right he applied to the agent of 
the owner for a least* to himself of the premises for 2 years com
mencing at the expiration of the existing lease. He explained 
that it was for himself as the plaintiff had liegun an action dis
solving the partnership and put him out and a receixer in. The 
lease was granted to Him on these conditions and the plaintiff 
now asks for a declaration that the lease enures to the benefit 
of the partnership.

It is quite clear from the facts stated that the defendant did
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not intend to net for the partnership in obtaining the lease and 
it seems equally clear that, in view of the action and the order 
obtained, he had no right to bind the partnership by the lease 
and it seems scarcely fitting for the partner who had, by his action, 
deprived the defendant of all right to act for the partnership to 
contend that what he did was for the partnership benefit.

It is stated, however, in Lindley on Partnership (8th ed.), 
at p. 370, that—
it hiwlteon decided more than once, that if one partner obtains in hie own name 
either during the partnership or liefore its assets have Intii sold, a renewal 
of a lease of the partnership property, he will not t>e allowed to treat this 
renewed lease as his own and as one in which his co-partners have no interest.

There is no authority, however, referred to by the author 
which expressly holds that a least1 entered into after dissolution, 
but l>cfore sale of the firm's assets, must lie deemed to l>e for the 
Ixmefit of the partnership.

The text has stood in the above words for at least 20 years, 
and it would appear from the case of He Hiss, Bins v. Biss, [1003] 
2 Ch. D. 40,01, which is cited in the later edition in a footnote, that 
while the main proposition may l>c correct as a general rule, 
even it is subject to considerable qualification. The basis for the 
statement that the rule applies even after dissolution liefore sale 
of the assets seems to lie in such decisions as Clegg v. Fishviek 
(1840), 1 Mac. A; (i. 204,41 E.R. 1278, the headnote of which is:—

Parties interested jointly with others in a lease cannot take to themselves 
the l>enefit of a renewal to the exclusion of the others so jointly interested 
with them.

In that cast* and in all of the cases reported that I have found, 
the partner or partners obtaining the renewal obtained it or 
laid the foundation for obtaining it Itefore dissolution and in most 
of the cases they then brought alxmt the dissolution by their own 
acts.

One can easily see that such action would be little different 
in most cases from actual fraud but the duty which one partner 
owes another liefore dissolution is by no means the same as it is 
after dissolution and even lieforc dissolution it seems clear from 
Be Biss that there may Ik* cases in which one partner could take 
a renewal for his own benefit.

The first part of the headnote of Be Biss is in direct conflict 
with the headnote of Clegg v. Fishwick, as an absolute rule.

In that case (Be Biss), Buckley, J., considering himself bound
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by authority held that the lease was for the l>enefit of the others 
interested l>ceause one was an infant. In the Court of Appeal 
the decision was reversed that being held not to lx1 an essential 
feature. Collins, M.R., points out that there are two classes 
of cases, in the first of which, e.g., the cases of trustees obtain
ing renewals, there is an irrebuttable presumption of law of 
jx»rsonal incapacity to take the renewal for the personal benefit 
while in the second, in which that of partners falls, there is at most 
a rebuttable presumption of fact.

As to the first, Buckley, J., says (p. 43):—
The principle is that the trustee owes it to his cestui que trust to obtain a 

renewal, if he can do so on beneficial terms, and that the Court will not allow 
him to obtain a renewal U|K>n beneficial terms for himself when his duty is to 
get it for the cestui que trust.

Collins, M.R., referring to the same matter, says (p. 57):—
The reason of the rule in the case of trustees and others whose liability 

is absolute and irrebuttable is said to lie public |>olicy; and is based it would 
seem largely on the fact that imssession gives to such |ierson an opportunity of 
renewal acting upon the goodwill that accompanies it. It may well be, there
fore, that different considerations apply in the case of (tersons not in poBses-

As to partners his view seems to be that the partner may go 
into the facts to shew “that he has not abused his portion or 
intercepted an advantage coming by way of accretion to the 
estate.” Homer, L.J., deals at some length with the general 
principles.

It seems clear, therefore, that it is quite competent for the 
defendant to shew that he is entitled to the benefit of this lease 
for his individual interest and that he is so entitled unless he has 
failed in some respect in the duty he owed his partners. He con
tends that the partnership was dissolved on July 10, when he 
was served with the statement of claim and on the authorities I 
would think this the correct view were it not for the fact that, on 
August 2, he consented to an order, one of the terms of which is 
that the partnership is declared to lie dissolved as of the date of 
the order.

In my opinion, however, the date of the legal dissolution is 
of no importance. For all practical purposes he ceased to lx* a 
partner when the Court, at the instance of the plaintiff, forbade 
him having anything more to do with the partnership business 
and put its own officer in charge of it for the purpose of winding
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it up, and his relations with and duties to his co-partners Itecame 
the same as when a dissolution had been legally effected. As 
the then existing lease had several months to run no renewal was 
necessary for the purposes for which the partnership then con
tinued to exist and apparently no one woultl have had any right 
to obtain a new lease in the interest of the partnership. I feel 
quite at a loss then to understand on what ground the plaintiff, 
who had by his own act deprived the defendant of the right to 
make a lease in the interest of the partnership, can maintain 
that the lease which was obtained is for its interest. If the de
fendant had obtained the lease in the sup$>osition that he was 
acting for the partnership it would, of course, raise other con
siderations as is i>ointcd out in the cases, but he was perfectly 
frank with the lessor who knew that he was dealing with him for 
his own benefit. He was not then in possession, a fact which 
Collins, M.R., suggests may Ik* material and it appears to me 
that the concluding words of Homer, L.J., in the Hiss case are 
entirely appropriate here:—

He was in no wise in any fiduciary position in respect of the matter; he 
owe<l no duty to anyone in respect of it; he has lieen guilty of no fraud or con
cealment ; and he has not used any right that a Court of equity can recognise 
as belonging to other |iersons to enable him to obtain the lease.

1 am of opinion that the defendant is entitled to hold the lease 
for his own personal lK*nefit and the application will, therefore, 
be dismissed with costs. A p plication dismissed.

STURGEON v. HENDERSON.
Manitoba King’s Hench, Mathers, C.L.K.B. June 16, 1917.

1. Levy and seizure (| 111 A—40)—Authority or sheriff—Crops—
Harvesting—Negligence.

A sheriff seizing standing crop under a fi. fa. has no right to incur 
expense in harvesting and threshing them without the authority of the 
execution creditor; the authority may be implied. It is not negligence 
of the sheriff in having the threshing done in the winter instead of the 
spring, at a greater cost, in anticipation of probable damage to the crops 
from the spring thaw.

2. Sheriff (| I—3)—Poundage—“Sum made”—Expense.
Money expended upon property after seizure, in order to render it 

salable, forms no part of the ‘‘sum made” by the sheriff, within the 
meaning of the tariff of sheriff’s fees, and the sheriff is not entitled to 
poundage upon the sums which he retains to cover his own expense.

3. Levy and seizure (| III C—50)— Priorities—Execution— Rent-
Attornment clause.

A claim for rent by way of interest under an attornment clause in n 
mortgage has priority over the claim of an execution creditor.

Statement. Action against the sheriff of the Western Judicial District for 
negligence in the execut ion of a fieri facias de bonis.
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J. C. Collin ton and L. D. Smith, for plaintiff. MAN.
G. R. Cold well, K.C., and J. Kerr, for defendant. K. B.
Mathers, C.J.K.B.:—The plaintiff recovered a judgment in Sturgeon 

this Court against Charles H. Adderson, James R. Adderson and Henderson 
George B. Adderson, farmers, residing within the defendant’s ^ ——
bailiwick, for the sum of $0,881.10. A writ of fieri faciat de bonis c.i.k ».
directed to the defendant was issued and placed in his hands on 
August 12, 1915.

The judgment debtors, or some of them, carried on a large 
farm near Beresford, on which they had some 200 acres under 
wheat, together with some coarse grains.

On Septemlier 18, the wheat being then cut and in stock, the 
defendant seized. After the seizure he took steps to have the crop 
threshed, and eventually succeeded in arranging with a farmer and 
thresher named Simpson, to thresh this crop immediately after 
he had finished his own.

The crops in that district were very heavy in 1915, and the 
season was a very unfavourable one for threshing. The weather 
reports indicate that rain fell during 17 days in September. On 
( )etol>er 7, there was a snowfall of several inches. ()n ()ctober 25, 
snow again fell, and on this occasion remained. The weather 
conditions were such that many thousands of acres of wheat re
mained in stook all winter. Simpson was not able to commence 
threshing for the sheriff until December 14. At this time the snow 
was quite deep, but he moved his machine on to the farm and com
menced to thresh. Previous to this the defendant had employed 
one of the judgment debtors to stack the grain, and he had con
tinued stacking until stopped by the snow. Simpson commenced 
to thresh the stacks, but he found that owing to the depth of the 
snow, it was impossible to move his threshing outfit from stack to 
stack and it l>ecame necessary to haul the unthreshed grain from 
the stacks to the machine upon sleighs. He continued to thresh 
throughout Decemlter and part of January, when he discontinued, 
and commenced again in March after the weather had somewhat 
moderated. The wheat in stook was dug out of the snow 2 or 3 
feet deep and hauled on sleighs to the machine, and the threshing 
was finally concluded about the end of March.

The total amount of wheat was 3,658^ bushels, which realised 
when sold, $2,987.05. Out of this the sheriff paid prior claims
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___* amounting to S(>52.15, and the balance $2,334.90 went to pay the
K- costs of threshing and his own fees, leaving nothing at all for the 

Stukueon execution creditor. Subsequently the sheriff seized some horses 
Henderson. am* ot*M‘r K^krIs, out of which he realised $404. After the expense 

Mutton l*1'8 8(‘iKure> and prior claims were paid, there was $198.39 
C.J.K.B. left. This money he distributed by giving the plaintiff $73.91, 

and to a subsequent execution creditor, whose execution amounted 
to $17,056.59, he paid $124.48.

There was a quantity of coarse grain on the farm which the 
defendant did not seize. No complaint, however, is made upon 
that score, nor is any complaint made with res|>ect to the goods 
and chattels seized and sold.

The plaintiff and his solicitor lx>th reside in Winnipeg, and the 
defendant did not inform either of them that he proposed to 
thresh the crop, nor did he ask the plaintiff to sanction his doing so; 
but he proceeded to thresh entirely on his own account. The 
sale of a crop in stook is unheard of in that locality, and 1 am 
satisfied that it Would have been very difficult, if not impossible, 
to have effected a sale of the crop in that condition. Every 
farmer in the locality was busy saving his own grain, and many 
failed in doing so. In any event, the sheriff made no attempt to 
sell the stooks, but proceeded at once to arrange to have the grain 
threshed. In justification of the course pursued it was pointed 
out that the sheriff's practice during the 15 years he has occupied 
the office, has always been to proceed of his own motion, to thresh 
any grain seized by him in stack or stook, and on this occasion he 
pursued the practice which he had always followed. He appears 
to have assumed that it was his duty to perform the work with 
respect to seized crops, which the debtor would have performed 
liefore selling had there been no seizure. The law’, however, does 
not impose any such duty upon a sheriff. It does not oblige him 
to incur the expense of either harvesting or threshing crops, which 
he may have seized, and if he does so without the sanction of the 
execution creditor, he is not entitled to reimburse himself out of 
the moneys realised for the expense so incurred ; He Woodham, 20 
Q.B.D. 40. The sheriff in that case having seized a standing crop 
caused it to be cut and threshed without having first procured the 
authority of the execution creditor. His right to be paid the 
expense so incurred was contested, and in giving judgment Mr. 
Justice Cave said :—
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No statutory provision can l>e found giving liberty to incur them, or pro
viding for their repayment if incurred. The sheriff is bound to levy and sell, 
and if he thinks that any expenses ought to be incurred while the goods are 
in his possession, he can get authority from the execution creditor to incur 
the expenses, and if he does so, he can recover the amount from the execution 
creditor, or if authority is refused, he need not incur the expenses. So also 
he may get authority from the execution debtor, and may recover the amount 
of the expenses from him; but there is nothing in any statute shewing any 
duty on the part of the sheriff to incur such excuses of his own motion.

There is no doubt the sheriff littd not the express sanction of 
the execution creditor to incur the expense of threshing this crop. 
Rut I do not think express authority is necessary. It is sufficient 
if implied authority has lx»en shewn. It is admitted that the plain
tiff’s solicitor, by whom the execution was placed in the sheriff’s 
hands, and who acted for the execution creditor throughout with 
respect to it, did not expect the sheriff to offer the crop for sale in 
the stook, but believed that it first would be threshed anti he was 
satisfied that that should be done. He had from time to time 
written the sheriff letters between October 27, 1915, and March 
3, 1910, asking the sheriff to report progress, but had received no 
replies. He hud, during the winter, procured his agent to call 
upon the sheriff and obtain information. Finally, on March 3, 
1910, the sheriff wrote as follows:—

The threshing is not nearly nil done on this farm ami I do not know when 
it will Im* finished. All the grain that has been threshed had to In* dug out 
of the snow which made it a very slow job and awful e\|»ensive. 1 did not 
seise the stock for this reason, if 1 had we would not get the threshing done at 
all. The defendants are working just as hard as they |iossihly can do to get 
this work done. It would Im* an impossibility to get threshing done if their 
horses and implements were taken away from them at present. There are 
thousands of acres of grain standing in stook in this part of the country un
threshed. If this grain is not threshed In-fore spring I very much fear it will 
be almost useless as a lot of grain will be covered with water. The Northern 
Life Assurance Co. hold a mortgage on the Addcrson farm. There is $72S.55 
interest past due since January 1, 1015. This will be a prior claim. After 
the wages are paid ami the expenses, the past due interest will have to be 
paid.

The plaintiff’s solicitor replied on March 24 :—
1 am pleased to see that the defendants are working just as hard as they 

|H>ssibly can to get the threshing done and I have no doubt that you will do 
everything |x>ssible to make the money under the fi. fa.

The plaintiff argues that the fair interpretation of the sheriff’s 
letter of March 3, and his own of March 24, was that, although he 
knew the threshing was lieing done, he Indieved that it was being 
done by the judgment debtors and at their own expense. I do
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not agree with the plaintiff's interpretation of the correspondence, 
because in the last line of the sheriff’s letter he notifies the plaintiff 
that “ after the u'age* are paid and the expenses, the past due interest 
will have to lie paid.” That was a distinct intimation that the 
wages and expenses were to be paid out of the proceeds of the crop.

I find, therefore, that, although the defendant did not expressly 
infonn the plaintiff or his solicitor that he intended to thresh the 
crop, the plaintiff knew that the sheriff was proceeding to thresh 
and he was quite willing that he should do so, knowing and intend
ing that the ex|lenses of the threshing should lie deducted from the 
proceeds. Henee the sheriff in my opinion had the plaintiff's 
implied sanction for what he did and is entitled to lie reimbursed 
the reasonable cost of the threshing.

The plaintiff's counsel did not seriously argue that the plaintiff 
was not aware of the fact that the sheriff was threshing the crop 
and that the expenses of so doing would have to be paid out of the 
proceeds, but he strenuously contended that the sheriff had not 
acted reasonably in proceeding to thresh the crop in the winter 
when the ground was covered with snow to a depth of 3 or 4 feet, 
and that he should have waited until the snow had disappeared in 
the spring. Many farmers did wait, and after the snow had dis
appeared threshed their crop at little if any more than the ordinary 
expense of so doing. It is admitted that the spring of 1910 was 
remarkable in that the snow disappeared without leaving any 
large quantity of water, and this unexpected condition aided the 
farmers in saving their crop. It is admitted that if the sheriff 
had waited until the spring lief ore threshing, the work could then 
have I wen done at much less expense. It is further admitted that 
the expenses paid by him for threshing at the time and under the 
conditions prevailing when this crop was threshed were not ex
cessive.

There is no reason to doubt but that the sheriff bond fide 
believed that if the threshing was not completed before spring, 
the crop would be, to a large extent, if not entirely, destroyed by 
water. Mr. Thompson, a large farmer who resides in the district 
and who was familiar with the conditions prevailing there during 
the winter of 1915-1916, concurred with the sheriff in thinking 
that it would have lieen dangerous to have left the crop until the 
spring before threshing. The sheriff was faced by the alternative
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of conducting the threshing operations during the winter at an 
enormously increased cost, or leaving the crop until the spring at 
the risk of it l>eing totally destroyed by water. The judgment 
debtors whose crop it was, apparently agreed that the threshing 
should proceed, and actively co-operated in having it done. Under 
these circumstances I cannot find that the sheriff, in proceeding 
to thresh as he did, acted unreasonably. Could he have foreseen 
that the snow would have disappeared in the manner in which it 
did, he, of course, would not have threshed, but in view of the very 
large quantity of snow, he anticipated an unusual quantity of 
water on the land in the spring, in which event the grain standing 
in stook would almost certainly have Iteen totally destroyed.

At the commencement of the trial, counsel for the defendant 
admitted that certain prior claims paid by him and included in 
his statement of disbursement , could not be justified. Three prior 
claims for wages were sent in, verified in the usual way, amounting 
to $508. These he allowed at the full amount, but an examination 
of the proofs shew that part of the time charged for is for work 
done for the judgment debtors subsequent to the seizure, and that 
the real amount which should have been allowed as prior claims 
was $247.50. He also paid a lien note amounting to $134.00 upon 
one of the horses seized, which was not valid, and in the settlement 
with Simpson, the thresher, he, by mistake in addition, overpaid 
him to the amount of $100. These overpayments amount to the 
sum of $405.40. It is admitted therefore that the sheriff has this 
sum still in his hands as proceeds of the execution.

Amongst the expenses charged is $180 paid to the judgment 
debtor for stacking. The evidence shews that the reasonable 
cost of stacking wheat was 5c. per bushel. It appears that the 
proceeds of the stacking was at least 1,840 bushels, which at 5c. 
per bushel, would amount to $02. No reason can be assigned why 
the sheriff should pay $180 to the judgment debtor for work that 
was only worth $02. He appears to have left the matter entirely 
in Simpson’s hands, and Simpson left it entirely in the hands of 
the judgment debtors, whose bill for 30 days at $0 per day for a 
man and team, they both accepted without question. I think 
the sheriff must be charged with the difference $88.

A question was raised as to the validity of the sul>sequent 
execution for $17,650.50, and the right of the sheriff to appropriate
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any |>ortion of the proceeds to it. It appears that the execution 
K. H. creditors in this subsequent judgment., Peacock & Daviilson,

8tv kueon had entcml into an agreement to sell the lantls upon which the 
Henderson rroP *n question waH grown to the Addersons, and that the judg-

---- ment u|>on which this execution was issued was upon the covenant
Cife to pay contained in that agreement. The judgment was recovered 

on November 18, 1915, but in May or June, 1916, Peacock & 
Daviilson made an arrangement with the Addersons by which 
the agreement was cancelled, the land was taken back and resold 
to the wife of James Adderson. Peacock & 1 )avidson having taken 
back the land and resold it could no longer enforce their judgment 
for the purchase price. Had it been shewn that these facts were 
known to the sheriff, he should, 1 think, have held his hand, at 
least until the plaintiff hail hail an opportunity of investigating 
and disputing the right of Peacock & Davidson to any share of the 
proceetls of the execution. Although the sheriff knew that the 
land had been taken back by Peacock & Daviilson and resold, there 
is nothing to shew that he knew the judgment had !>cvn recovered 
upon the covenant to pay in the agreement to sell it or that the 
judgment had been otherwise satisfied. He had an execution in 
his hands which was upon its face valid, and he was justified, and 
indeed he was Iwund, 1 think, to recognise it as a valid and sub
sisting execution. Now, however, that the facts have Urn brought 
to his knowledge, he should not appropriate any i>ortion of the 
money in his hands to the Peacock & Davidson execution until he 
has notified the plaintiff and allowed him a reasonable opportunity 
to take the necessary procisxlings to have that execution either 
withdrawn or set aside.

The plaintiff takes exception to the amount charged by the 
sheriff for poundage. There is nothing to shew the exact amount 
retained by the defendant for j>ouiidugc, but it was admittisl that 
the amount was calculated uinui the gross amount reulised for the 
property seizes 1. Hy the tariff of the sheriff's fees he is allowed 
IHUindage “when the sum made” shall not exceed $1,000, 5%; 
for the sum over $1,000 and up to $1,000, 2!-//c tod for the sum 
over $4,000, l\4%. These percentages are “exclusive of mileage 
going to seize and sell and all reasonable and neci*ssarv disburse
ments and allowances incurred in the care and removal of the 
property."
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In Michie v. Reynolds, 24 U.C.Q.B. 303, followed in Hamilton MAN*
and Port Dover Ry. v. (lore Rank, 20 (lr. 190, at 202, it was held K. B.
that a sheriff is not entitled to charge poundage upon the gross Sturgeon

amount realised, hut only upon the sum he makes and has to pay „ *'•
.. , , ... Hendersonover. It seems to me clear, that money expended upon the prop- ----

erty after seizure, in order to render it salable forms no part of rïivB.
the “sum made” by the sheriff, within the meaning of the tariff.
The sheriff cannot Ik* saitl to have “made” the money paid to
defray the cost of stacking or threshing. He is not therefore
entitled to poundage upon these or other sums which he retains
to cover his own expenses. In this ease* the gross amount received
was 93,391.05. The cost of threshing as charged was $2,090 and
the amount I have allowed for stacking is $92, making a total of
$2,182. The sheriff is entitled to {Miundagc on the difference of
$1,200.05 ; poundage, according to the tariff, upon this sum is $55.22.
In the statement furnished by the sheriff the poundage and other
fees are blended, so that 1 cannot tell the exact amount retained
for poundage. He appears to have calculated it separately upon
the amount received from the sale of the wheat, and the amount
realised from the sale of the stock. Calculated upon this basis
it would amount to $119.97, or an overcharge of $64.75. If there
is any error in this calculation, it may lie corrected when settling
the minutes of judgment.

Another very important question arises as to the claim of the 
mortgage company to the overdue interest under the attornment 
clause in the mortgage1.

The mortgage is dated January 27, 1910, and was made pur
suant to the Short Forms Act, by Peacock & Davidson as mort
gagors to The North American Life Ass. Co. as mortgagees, to 
secure $8,000 wit h interest at 7r '( per annum. It is under the old 
system of registration, and ceintains the folleiwing clause:—

And for the better wearing the |>nne1nitl payment of the interest on the 
said principal sum the mortgagor doth hereby attorn tenant to the mort
gagee for the said lands at a yearly rental equivalent to the annual interest 
secured hereby to In* paid . . . yearly on each . . . day of . . .
and . . . the legal relation of landlord and tenant being hereby consti
tuted between the mortgage and the mortgagor.

In addition it contained the usual covenant found in the Short 
Forms Act, em|Hiwering the mortgagee to distrain for arrears of 
interest.

It is admitted that there w as $728.55 interest due and in arrear
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upon the mortgage at the time of the seiturc, and that such interest whs
L K. B. had been overdue since January 1, 1915. moi

StuiÏÏÏkon On Septemlier 27, 1915, the solicitors for the mortgagee wrote as 1
r* the sheriff a letter claiming “arrears of interest under the attorn- rein

----- ment clause in their mortgage amounting to $728.5o, which Rage
c“k”b! matured on the 1st January, 1915.” totl

On Mari’li 3, 1916, the sheriff wrote to the plaintiff's solicitor Loa
saying in part :— 298,

Tin* Northern Life Assurance Co. hold a mortgage on the Adderton farm. secti
There is $728.50 interest past due since January 1, 1915; this will In- a prior lie ciclaim After the wages and the ex|*mses the past due interest will have to Ik*
paid. n

The mortgagees are The North American Life Assurance Co., the i
not The Northern Life Assurance Co., but nothing turns upon this reset
slip. To this letter the plaintiff's solicitor replied on March 24, i
1916, saying in part:— not 1

• It is |s»ssibly well settled law that if a mortgage contains the usual attorn
ment clause, rent which wits due at the time a seizure was made might reason-

prov
ably come ahead of the fi. fa l>u‘ this is only where the rent was due is $5
when the seizure was made. It would, therefore, Ik* well for you to make 1910
sun* first that the mortgage contains the pro|x*r attornment clause, and second, Jnnu 

due 1that the rent was due when you seized. 1 know of no principle under which
If interest, since the date of the seizure would be allowed as a preference.

jig. •< The sheriff afterwards paid out of the proceeds of the crop to to dii
the mortgagers 8144.15. The plaintiff disputes this payment ujmhi wher

r1 • two grounds. First, lie says the claim whs made by the mortgagee in th
for “interest” not for “rent,” and that by sec. 2 of the Distress alrea
Act, the right of a mortgagee to distrain for “interest ” is limited i

the aII . to the goods of the mortgagor, and the goods taken in execution
, v | were not the goods of the mortgagors. If the claim of the mort- ahea<

gagées was based upon their right to distrain for interest, the was j
objection of the plaintiff would Ik* well founded; Miller v. Imperial 1
Loan and Inv. Co., 11 Man. L.U. 247. But in my opinion the settli
correspondence quoted shews that the claim of the mortgagee was undci

ij jlv* bastsl not upon the covenant giving the right to distrain for arrears $648.
J i of interest, but upon the attornment clause, by which the mort- I

gagors attorn tenant to the mortgagees. The letter of the mort- gagee
: gagées" solicitor distinctly states that the claim is made “under the overd

-r attornment clause” and by his letter to the sheriff the plaintiff’s If

! « ’• solicitor shews that he so understood the claim. So long as it was niinut

I

r

made clear by what right and under what provision in the mortgage n
the claim was made, it appears to me a matter of indifference by
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what name it was called, whether rent or interest. It has been 
more than once held in this Court that an attornment clause such 
as that contained in this mortgage, does effectually create the 
relation of landlord ami tenant l>etween the mortgagee and mort
gagor, provided that the rent reserved l>ear a reasonable* proportion 
to the fair annual value of the land; Linstead v. Hamilton Frov. A* 
Loan Soc’y., 11 Man. L.R. 199; McDermott v. Fraser, 25 Man. L.R. 
298, 23 D.L.R. 430. In this case the mortgage covered a whole 
section of land, and the annual interest was 8560, which could not 
1m? considered an excessive rent.

The second objection urged by the plaintiff's counsel is that 
the attornment clause fixes no date for the payment of the rent 
reserved, and is therefore inoperative.
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K. B.
Sturgeon

Henderson.

In the printed form the blanks left for the date of payment are 
not filled out, but if the clause* Im? read disregarding the blanks, it 
provides for a yearly rental equivalent to the annual interest, which 
is $500, “to be paid yearly.” The mortgage is dated January 27, 
1910, and therefore the first year's rent would be overdue on 
January 28, 1911. On January 28, 1915, there was $728.55 over
due for interest. By sec. 3 of the Distress Act, a landlord’s right 
to distrain as against a writ of execution is limited to 1 year's rent, 
where the rent is payable yearly. All that the mortgagee can claim 
in this case as against the plaintiff is $560. ( )f this amount he has 
already been paid $144.15, leaving a balance of 8415.85 unpaid.

I find that the mortgagees had a claim for interest or rent under 
the attornment clause in their mortgage for $560. which runked 
ahead of the plaintiff’s claim under his fi. fa. anti that the sheriff 
was justified in paying the mortgages the sum he did pay them.

I find that subject to any corrections that may be made upon 
settling the minutes of judgment, that, of the moneys realised 
under the plaintff's execution, the defendant has still in his hands 
$(>48.15 to be paid and applied according to law.

I find that the North American Life Assurance Co., the mort
gagees, have a claim prior to the plaintiff for the sum of $415.85 
overdue rent.

If upon these findings, the parties cannot agree upon the 
minutes of judgment, they may come before me again.

The plaintiff is entitled to the costs of the action.
Judgment accordingly.
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TAN. COLUMBIA BITULITHIC Limited t. B.C. ELECTRIC R. Co.

8. C. Sujtreme Court of Canada, Sir Chariot Fitzpatrick, C.J., and Davies, Idington.
Duff, Anglin and Hr odeur, JJ. March 26, 1917.

Street railways (§ Ill C—42)—Negligence—Contributory—Ultimate 
Defective brakes—Speed.

Defective brake* on a struct ear incapable of arresting its h|xhs! when 
npnroaehing a highway crossing is negligenci- which will render the 
railway company liable for a collision, notwithstanding the plaintiffs 
contributory negligence.

1 H.C. Electric v. Loach, 22 I).Lit I. (1910] 1 A.C. 719, followed; 31 
D.L.R. 241. 23 B.C.R. 100. reversal.|

Statement. Appeal from the* judgment of the Court of Appeal for British 
Columbia, 31 D.L.R. 241, 23 B.C.R. 100, reversing the judgment 
of Murphy. J., at the trial, by which the plaintiff's action was 
maintained with costs. Reversed.

The appellant's servant (one Hall) was driving a team of horses 
and a wagon, the property of the appellant, along a road, known as 
Tow usent 1 Road, which was crossed by the company respondent. 
On the way, one Samis got up from the road and sat beside the 
driver. On nearing the track, which was approache I by an up 
grade, the two men were engaged in conversation and took no 
precautions. When the horses were partially across the track, 
they were struck by a tramcar of the company respondent. Sands 
and the two horses were killed, Hall was thrown from the wagon 
and the wagon was damaged. The tramcar at the time was com
ing down grade at alxiut 40 miles an hour. There was evidence that 
the brakes on the tramcar were defective.

Armour, K.C., for appellant.
Fitapotriek.c j. Fitzpatrick, C.J.:—1 agree with Anglin, J., with this addition.

The general proposition that “statutory powers may not In- 
exercised with reckless disregard for the common law rights of 
others” cannot 1m* open to objection. A statement of the con
trary would seem sufficient to refute it. Adopting the language 
of Ixml Sumner in Ureal Central R. Co. v. Hewlett, (1916] 2 A.C. 
511, at 523-524, I would say that however general the terms used 
by the legislature in authorising for the company's lienefit what 
would otherwise be a nuisance the authority conferred must lx? 
exercised with reasonable ca«v and not without it.

The application of the rule to the particular case, however, 
presents some difficulty. It is not suggested that railway trains 
can never pass over a public crossing except at such speed that 
in case of necessity they can l>e stopped Indore reaching it



37 D.L.R.] Dominion Law Reports. 65

If it were, that would seem to he a proposition that one might 
have much hesitation in accepting although at first sight it seems 
reasonable.

In H.C. Electric R. Co. v. Loach, 23 D.L.K. 4, [1916) 1 A.C. 719, 
the Privy Council held that it was the negligence of the respondent 
in coming out with defective brakes, which though antecedent to 
the appellant's negligence did not come into effect until afterwards 
and therefore was the cause of the accident. It may perhaps be 
suggested that the point of the decision was a fine one and that if 
the respondent had previously tied its hands so that it could not 
help coming too fast the appellant had also previously tied his 
hands so that ho arrived at the1 crossing too slow to be able to clear.

However, the judgment of the Privy Council must be accepted 
as the law not only as to the abstract principle which is clear but 
as applicable to this particular case; and as Martin, J., said in the 
Court of Appeal, “on the inferences to lie drawn from facts about 
which there is no real dispute . . . the accident could

. . . have been avoided if the brake had been in good order."
This conclusion clearly brings the cast* within the decision of 
the Privy Council in Loach v. H.C. Electric H. Co., nupra, and the 
appeal must 1m* allowed with costs here ami in the Court of Appeal 
and the judgment of the trial Judge must be restored.

Davies, J.:—The case between the H.C. Electric H. Co. v. 
Loach, [1910] 1 A.C. 719, 23 D.L.R. 4, was one arising out of the 
same accident and on the same facts and circumstances as this 
action was brought on. The only difference is in the person who 
brought the action; but it is contended there exists a difference 
between the findings of the jury in the former case and the findings 
of facts or inferences from the evidence made by the trial Judge in 
the present action. The record of the Loach case is not before us 
and it may be that some of the evidence in that case as to the power 
of the motorman to have stoppl'd the car l>efore reaching the team 
crossing the track at the rate of speed the car was running with a 
defective brake, such as there was on the car, was not precisely 
the same as in this case. However, in the Litach case their Lord
ships cite the finding of the jury that while l>oth parties were 
guilty of negligence, nevertheless, “the motorman could have 
stopped the car if the brake had l>ecn in an effective condition'’! 
and Lord Sumner, who delivered the judgment, says:—“If the
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brake had been in good order, it should have stopped the car in 
300 feet.”

In so far as the general principle is concerned I take it we are 
bound by the law laid down in the Loach case by the Judicial 
Committee.

In the headnote to that case it is stated that their Lordships 
held:—

The principle that the contributory negligence of a plaintiff will not 
«lisent it le him to recover «lamages if the il«‘fen«lant, by the exercise of cure, 
might have avoided the result <if that n«>gligenee. applies where the «lefendant, 
although not committing any negligent act subsequently to the plaintiff's 
n<‘gligenee, has inca|mcitat«*«l himself by his previous negligence from exer
cising such care as would have avoided the melt of the plaintiff's tmgligence.

Several questions were raised and argued at bar as to whether 
the rate of si>eed at which the car was running when the motor- 
man first saw the plaintiff's servant man driving his team and cart 
to cross the car track, was not in itself negligence, and whether 
the provisions of the Railway Act on the subject of the rate at 
which cars might run, extend to electric cars. In the view I take 
of the facts I think the appeal must In* decided by determining 
whether there was evidence from which the proper inference 
should be drawn that if the car had l>een equipped with an ade
quate and efficient brake instead of an admittedly defective and 
inefficient one, it could, if promptly applied at the proper moment 
by the motorman, have stopped the car and avoided the accident. 
If such an inference is the profier one to draw, the defendants 
(respondents) under the authority of the Loach case must be held 
liable. The trial Judge thought himself bound by the decision of 
the Judicial Committee in the Loach case, and his finding on the 
fact whether efficient brakes would, if applied, have stopped the 
car in time, is as follows:—

The plaintiff* «liwire me to find, that, ha«l the brake* been efficient and 
applied a* soon a* the motonnan *aw the team, the ear wouhl have been 
slowed down sufficiently to allow time enough for the team to have cleared 
the track*. It i* ixnwible the horse* might have got over, but I do not think 
I ran hold it proven that the wagon wouhl also Ik* aero**, and if not the horses 
would probably have Imh*ii kille«l and certainly the wagon wouhl have been 
damaged.

After careful consideration of the evidence, I am of opinion 
that the proper inference to l>e drawn from it is that had the car 
been equipped with proper and es cient brakes the motorman 
would have stopped it when he applied the brakes in time to have 
avoided the accident.
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The evidence of Andrews is not as clear and satisfactory on 
the point as one could desire; hut in answer to the Judge who said 
to him: “Well, if you are going 40 miles, you couldn’t get down to 
10 miles in 100 ft?” he answered: “Oh! no Sir, about 200 ft. in 
40 miles an hour.”

That 200 ft. was 100 ft. less than in the Loach case Lord Sumner 
thought it could be stopped altogether and would bring the car 
running at the reduced rate of 10 miles an hour within 200 ft. of 
the horses and truck crossing the track and still allow 200 within 
which the car might have been stopped altogether before it reached 
the team.

I would, therefore, allow the appeal and restore the judgment 
of the trial Judge with costs here ami in the Court of Appeal.

Idington, J. :—I do not see enough in the facts presented here
in whereby it is fairly possible to distinguish this case from that 
of the B.C. Electric H. Co. v. Loach, 23 D.L.R. 4, (1916] 1 A.C. 719, 
arising out of same accident as in question herein, and am there
fore of the opinion that the appeal should l>e allowed with costs 
throughout and the judgment of the trial Judge l>e restored.

Duff, J.:—The accident out of which the litigation arose 
occurred in Townsend Avenue in the municipality of Point Grey, 
a suburb of Vancouver, where that street is crossed by the Van
couver and Lulu Island Railway, the api>cllant company’s horses 
and wagon l>eing run down by a car of the respondent company.

Pursuant to a contract with the Vancouver ami Lulu Island 
Railway Co. and the Canadian Pacific R. Co., the lessee of the 
railway, the respondent company, some years ago, equipped the 
railway as an electric railway and were working it under the terms 
of the contract by authority of an Act of the Parliament of Canada 
(eh. tM>, ti & 7 Edw. VII.). The agreement requires the respondent 
company to provide an “electric car service” between Granville 
St. in the City of Vancouver, and Steveston on the Eraser Delta 
la distance of alxiut 15 miles) in part over the Vancouver and Lulu 
Island Railway and in part over a track owned by the C.P.R. Co. 
which, it may l>e assumed, was constructed under statutory auth
ority as part of that company's system. The Vancouver and Lulu 
Island Railway though originally constructed under the authority 
of provincial legislation was afterwards declared to be a work 
"for the general advantage of Canada” and thereupon became
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and is a Dominion railway. Thr respondent company was in
corporated under the Knglish ( ompanies’ Act, acquired the pro
perty and rights of the Consolidated Railway Company, a British 
Columbia corporation, and own and operate lines of electric rail
way and other works in Vancouver and the suburbs of Vancouver 
and in other places in British Columbia under the authority of 
the Consolidated Company's special Act (B.C. statutes, 1896, 
ch. 55), all these works lieing local works under the exclusive 
jurisdiction of the provincial legislature. It may In* a question 
whether the intention of the legislation authorizing the agreement 
aliove mentioned (ch. (Mi, 6 & 7 Kdw. VII.) was to give the re
spondent company the status of a Dominion railway company 
vis à vis the enactments of the Dominion Railway Act, or whether 
the company is merely authorized to exercise, as contractor with 
the C.P.R. Co. and the Vancouver and Lulu Island R.Co.,powers 
which are directly conferred u|M>n and are the powers of the last 
mentioned companies which they are permitted to execute by the 
respondent company as their instrumentality. The point is not 
material to any question arising now, and 1 mention it to make it 
clear that nothing said in relation to this appeal should be treated 
as affecting any question which may hereafter arise concerning the 
status of the respondent company or the responsibility of either 
of the railway companies mentioned.

The line ojierated by the respondent company for the C.I\R- 
Co. and the Vancouver and Lulu Island R. Co. crosses numerous 
streets within the territorial lioundaries of Vancouver which occur 
at the usual intervals and after passing the southern limit of the 
municipality (about a mile from the Granville St. terminus) in 
the municipality of Point Grey until the north arm of the Fraser 
is reached.

The respondent company contends that it is not judicially 
amenable in respect of harm caused to persons and things lawfully 
passing on a public highway across the line it operates by reason 
merely of the fact that such harm is ascribable to the unusual 
and dangerous speed of the car causing it; in short, operating the 
railway, as it contends under the provisions of the Dominion 
Railway Act the matter of the speed of its cars (it is argued) 
rests in its own uncontrolled discretion, save in cases in which 
that discretion is affected by the express provisions of the Railway
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Act or by some regulation on the subject by the Board of Railway 
Commissioners.

It has often been laid down as a general proposition that the 
grantee of statutory powers is not in general responsible for harm 
resulting from that which the legislature has authorised provided 
it is done in the manner authorised and without negligenee ; but 
that an obligation rests upon persons exercising sueh powers not 
only to exercise them with reasonable care but in such a manner 
as to avoid unnecessary harm to the persons or property of others : 
Geddit v. florin Resmvir, 3 App. Cas. 430, at 438; C.P.R. Co. v. 
Roy, (1902| AX'. 220, at 231 ; Boat Fremantle v. An nom, (1902) A.C. 
213, at 218; Hewlett v. Grand Central, (19101 2 A.C. 511. The 
principle has often been applied and has been always considered 
to impose upon street railway companies an obligation to regulate 
the speed of their cars in and upon the public streets in such a way 
as not unduly to endanger the safety of the public.

All such general rules and principles are, however, in the last 
analysis rules of construction, and must give way to an express 
or implied contrary intention. “Obviously," said Bowen, L.J., in 
Truman v. London Brighton and South Coati R. Co., 29 Ch.D. 89, 
at 108, "the question in each case turns on the construction of the 
Act of Parliament.’’

In East Fremantle v. Annote, supra, at p. 217, referring to a 
remark of Abltott, C.J., in Boulton v. Crouther, 2 B. A C. 703, at 
707, that if the donee of a statutory power act “arbitrarily, care
lessly or oppressively” the law has provided a remedy. lend 
Maenaghten observed that such expressions, although as applied 
to the circumstances of a particular case they preliably create no 
difficulty, are nevertheless when used generally anti at large neither 
precise nor exact as to scope or meaning. In a wonl, his lordship 
said “ the only question is, has the power lieen exceeded? Abuse 
is only another form of excess." “There is," said Ixinl Selburne 
in Truman v. London, Brighton andS.Coati R.Co., tupra,atp. 53, 
“no cause of action on the ground of negligence in the manner of 
doing what is authorised if that . . . is in fact authorised"; 
that is to say has I wen declared to Is1 lawful. If the jiariicular 
thing "complained of is done in the plaee and by the means con
templated by the legislation" it is not an actionable wrung: 
C.P.R. Co. v. Roy, tupra, (at p. 227) ; Hamilton St. R. v. Weir. 51 Can.
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8.C.K. 506, 25 D.L.R. 346; Hewlett v. (Irand Central, supra. An 
8.C. electric railway company having authority by statute to place its 

Colombia transmission wires above the «I recta on poles or under ground was 
Bjtvutkk he|j not to be answerable in negligence for the consequences of 

t. not adopting tlie plan less dangerous to the public; the exercise of 
Electkic this discretion vested in the conqrany was not revicwable by a jury:

R. Co. Ltumphy v. Montreal Light, Heat and Power Co., [1007] AX'. 454. 
n«s.j. The question whether a railway company whose railway is

being worked under the authority of the Dominion Railway Act 
in answerable in negligence for running its trains over a highway 
crossing at a speed which makes it impossible for the locomotive 
engineer with the appliances at his command, or with due regard 
to the safety of his passengers to exercise any effect ire control over 
the train with a view to the safety of persons crossing the track 
on the highway is therefore reducible to the question: Is such 
management of the trains legalised? And the answer to tire ques
tion must, to repeat the remark of Bowen, L.J., turn upon the 
construction of the enactments front which the authority to work 
the railway is derived.

The difficulty of holding railway companies to lie under the 
duty generally to regulate the speed of their trains at highway 
crossings in accordance with some standard of reasonableness to 
be determined and applied by a jury is obvious. Decisions upon 
questions of speed, it may Is1 assumed, affect more radically the 
management of a railway line than decisions upon questions of 
what may lie called collateral precautions, in providing fur ex
ample, signalling devices or gates and watchmen at highway 
crossings. Reasonableness means, of course, reasonableness in all 
the circumstances. Is it for a jury to say whether a fast service 
between Montreal and Toronto or Montreal and Ottawa, for 
example, necessitating the |>aasing of numljers of highway cros
sings at a rate of s|ieed precluding the (wssihility of exercising in 
most cases control over the trains sufficient in itself to afford any 
safeguard for |>ersoiis using the highway—is the reasonableness 
of such a service entailing such consequences to be left to a jury 
to determine? Is the fetter upon the railway com|Mniy's discretion 
involved in such a rule within the contemplation of the Railway 
Act? I think the decision of this Court in (Irand Trunk U. Co. v. 
McKay, 34 Can. 8.C.R. 81, may be taken broadly to establish the
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proposition that the discretion of the railway company exercise! 
bond fide with regard to the speed of trains on a Dominion rail
way worked in the usual way by steam is not as a general rule 
amenable to judicial review with reference to some standard of 
reasonableness to lie determined by a judicial tribunal.

It does not follow that in no circumstance's does a legal obli
gation rest upon a company operating a railway under the Domin
ion Railway Act in relation to the speed of its trains in approach
ing or crossing a highway. For example, the Act provides for 
certain precautions with the object of warning the " of the 
approach of trains and the enactments prescribing these pre
cautions presuppose that railway trains are not run at a speed 
which makes these warnings useless; and I am not prepared to say 
that for harm caused by a train running across a highway at such 
a sliced as to nullify the utility of the prescrit>ed statutory signals, 
other efficacious signals not I icing provided, the railway company 
could not lie made answerable as for negligence. And the circum
stances of a particular emergency may obviously cast a duty 
upon the servants in charge of the train to moderate its speed or 
bring it to a stop; so also the permanent conditions of a particular 
crossing or the practice of the railway in relation to it (a point to 
which 1 must again advert) may give rise to a duty to take extra
ordinary measures there for the protection of the public by con
trolling train speed where other effective measures are imjiossiblo 
or neglected : Hex v. Jinnid, [1915] A.C. 1110 at 1113, 1114; 33 
N.Z.L.R. 1275 at 1291, 1299.

In addition to the general considérât ions above alluded to, 
there is another consideration which applies with some force to 
railway works under the Dominion Railway Act. The jurisdiction 
of the Dominion with regard to railways is limited to what may 
lie called through railways, that is to say, railways passing beyond 
the limits of a province or connecting two provinces, and local 
railways declared by the Dominion Parliiunent to Ik* works for 
the general advantage of Canada. Down to the time when the 
Railway Act received its present general form in the year 1SXH, 
the practice of making such declarations on grounds and for reasons 
having no kind of relevancy to the sultstancc of the declaration 
itself had not come into vogue. Generally speaking, such declara
tions were reserved for undertakings connected organically with
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through railways. The responsibilities of the Dominion railway 
companies with regard to through traffic should not be lost sight 
of in considering the effect of the Dominion Railway Act in 
this regard.

The considerations, however, ordinarily relevant where the 
question concerns the management of a Dominion railway worked 
by steam, are largely without application to the undertakings 
operated by the respondent company under the authority of 6 & 7 
Edw. VII. ch. GO. To make this clear it is necessary to refer to the 
specific provisions of the agreement of 1905 between the C.P.R. 
Co. and the Vancouver and Lulu Island R. Co. and the B.C. 
Electric Co. ratified by that statute.

The agreement requires the respondent company to maintain 
a “good, proper and efficient electric car service equipped with 
modem cars and supplied with the latest appliances”; and it 
prescribes that the service “shall lie equal in every respect to the 
service now in effect on the lines owned and operated by the 
party of the second part between Vancouver and New West
minster.”

By sec. 16 of the agreement it is stipulated that the respondent 
company shall protect and indemnify the C.P.R. Co. against all 
loss, damage or claims which may arise in consequence of the 
working of the railway under the agreement and 
will bear and pay all excuses incurred in doing all acts, matters and tilings 
as they are now or may hereafter be required for the maintenance and oper
ation of the said railway in conformity with the laws of the Dominion of 
Canada

—meaning of course the Dominion law as affecting the under
taking in question. By another clause, inspection by the super
intendent of the Pacific Division of the C.P.R. Co. is provided for 
and the respondent company undertakes to remedy any defects 
in the service of equipment of the railway to the satisfaction of 
the superintendent or any official appointed by him to make such 
inspection. It is quite evident that all the parties to these agree
ments have assumed—and carried the asu mption into effect 
in practice—that important provisions of the Dominion Railway 
Act enacted for the protection of the public at highway crossings 
had no application to the railway when worked under the pro
visions of this agreement. The cars in use are of a type familiar 
in this country as the interurban trolley car worked by electric
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motor, equipped with compressed air whistle and foot gong, 
brakes and reversing apparatus, lulling neither steam whistle 
nor hell weighing “at least 30 pounds” us prescrilied for “engines" 
or “locomotives" hy the Dominion Railway Act. The photo
graphs in evidence indicate, and we may assume correctly, that at 
Townsend Avenue the sign "Railway Crossing" prescrilied by 
that statute does nut ap|iear.

In this, no doubt, the purpose of the agreement as touching 
the character of the ears was faithfully carried out. The ears 
contemplated by the agreement are certainly not "locomotives" 
or “engines” within the meaning of the Dominion Railway Act. 
The intention of the parties was to establish a service which should 
lie remunerative, and within the city limits, at all events, the 
agreement must lie taken to have contemplated stopping at 
street intersections as in the working of a street railway service, 
for taking up and setting down passengers, and this would neces
sarily involve the use of such ears and appliances as would enable 
the cars to lie easily started and readily brought to a stop. With 
such cars the working of a “proper anil efficient” service as re
gards measures required for the safety of the public on the high
ways (by regulation of sjieed and otherwise) as well as in the 
interest of the patrons of the railway—would in the ease- of a short 
railway of 12 or 15 miles in length, having no through connections, 
present no greater difficulty than the working of an ordinary 
street car system in a large city.

By the special Act, eh. fiti, 6 & 7 Edw. VII., it is declared that 
“subject to the provisions of the Railway Art" the agn-ement 
referred to and another to which a brief reference will lie necessary 
set forth in the schedule to the statute, shall Is1 legal and binding 
upon the parties thereto and it is enacted that “such respective 
parties may do whatever is necessary in order to give effect to the 
substance and intention of the said agreements."

Light is thrown u]xin the effect of the words "substance and 
intention" in the ratifying statute by a reference to the agreement 
of 1904 Ix'twcen the C.P.R. Co. and the respondent company 
which the statute also authorises the respondent company to 
carry out. This agreement requires the company to establish an 
“electric street car" service between the comer of Rolison St. and 
Granville St. (one of the principal thoroughfares in Vancouver)
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and Kitsilano, a route lying entirely within the municipal bound- 
aries (except where it passes over the C.P.R. Bridge at False 
('reck) crossing on the way numerous city streets. The operation 
of this service required the running of the cars on Granville St. 
between Robson St. and the northern terminus of the railway 
bridge over the respondent company’s tracks and this put of the 
service 1 icing operated over the respondent company’s own street 
railway in Vancouver, a provincial undertaking, neither in whole 
or in part declared to be “a work for the general advantage of 
Canada,*' it follows that the parties must have had in view the 
use of cars of a character conforming to the provisions of the pro
vincial law and to the arrangements between the respondent 
company and the municipality with respect to its street car service 
in Vancouver; and by the very terms of the agreement itself, the 
service provided is to be an extension of that street car seivice 
and is to lie a continuous service from the comer of Robson and 
Granville Sts. to Kitsilano and back.

As regards this agreement there could lie no manner of doubt 
that what was contemplated was “a street car service” in the 
strict sense “proper and efficient” as the agreement requires.

It follows from what I have said that the “substance and 
intention” of the ratified agreements was that a “street car 
service” and an “electric car service” should be provided by 
means of cars not equipped with steam whistle and bell in com
pliance with the requirements in respect of locomotives, of the 
Railway Act, but of the kind used by the respondent company in 
its already established electric car services. The agreements 
contemplated, I repeat, as protection of the public at highway 
crossings, and on the highway generally against the dangers 
incidental to the working of the service not the specific precautions 
prcscril>ed by the Railway Act when such precautions would be 
unusual and impracticable but such precautions as would properly 
be taken in the operation of “proper and efficient” services of 
the character authorized; the “law of the Dominion of Canada” 
as pointed out above, in sec. 16 of the agreement means the law 
as it,affects the particular undertaking.

That such cars should be equipped with efficient brakes is 
obviously contemplated—brakes, that is to say, efficient for use 
in such a service; but unqualified license as to the speed of cars 
might reduce this requirement to an idle formality.
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The public would lx* entitled to expect the observance in both 
these services of the safeguards and precautions commonly observed 
in the operation of services of the same character for the protection 
of persons using the streets. That is what the agreements contem
plate and that therefore is what the statute contemplates and that 
is undoubtedly what the respondent company professed, and no 
doubt quite honestly attempted to carry out.

Such lieing the effect of the special Act it is proper to note that 
by sec. 3 of the Railway Act the provisions of the special Act in so 
far as it is necessary to give effect to them shall l>e taken to over
ride the provisions of the general Act.

Conformably to the spirit of that provision it is, I think, to 
the character of the service established and authorized (which 
excludes the use of most important special precautions for the 
safety of the public at highway crossings presented by the General 
Railway Act) that we must look for the purpose of ascertaining 
whether or not the general rule against negligent execution of the 
statutory powers applies in the matter of the speed of cars at such 
crossings. It results, I think, from what I have said, that the 
proper answer to the question is, yes.

As regards the crossing and the car in question there are, how
ever, two reasons which put the question of the duty of the appel
lant company in relation to speed beyond question. First, as to 
the crossing—there was a stopping-place there and in the ordinary 
course of operation the car would lie brought under control to 
enable the motorman to stop for passengers; and there could 
consequently be no general overriding necessity or convenience to 
prevent the taking of proper measures for the safety of the pub
lic on the highway; as to the car, the fact alone that it was not 
(‘quipped with proper brakes was sufficient to limit in the social 
circumstances any otherwise uncontrolled discretion as to speed, 
assuming such discretion as a general rule to exist.

Two further questions arise: First, was the trial Judge right in 
finding as a fact that, had the car lieen equipped with a proper 
brake, Hayes, the motorman, would nevertheless have been unable 
to stop it or to check its speed sufficiently to avoid a collision or to 
make it harmless if one had occurred? My view’ is that the finding 
cannot now lie interfered with in this Court, first, because it was 
concurred in by the majority of the Court of Appeal and it is at
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least quite impossible to treat the conclusion that the plaint iff 
had not adequately established the affirmative of this issue as 
clearly erroneous. And secondly, 1 agree fully with the Chief 
Justice of the Court of Appeal in his opinion that on the evidence 
presented, Murphy, J., could not projxrl) have reached any other 
conclusion and that the testimony on which the ap]>ellaiit relies 
for impeaching the finding of the trial Judge is quite worthless. 
The evidence relied u])oii is tliat of one Andrews who says that he 
was acquainted with the car that caused the injury and that going 
at a rate of 35 to 40 miles an hour at the place where the accident 
occurred he could with the brake in proper order have brought the 
car to rest, to use his own language, in “about 12 ixdes” that is to 
say within a space of 1,200 ft. He is then asked to say within 
what distance he could reduce the speed from 40 miles an hour to 
10 miles an hour assuming the appliances to lx* in perfect order. 
His testimony given in answer to that question, put by Murphy, 
J., himself, was that he thought he could effect such a reduction 
while the car was traversing a space of about 200 ft. 1 agree with 
the Chief Justice of the Court of Appeal that the trial Judge 
was entitled to disregard this evidence.

It is too obvious for argument that lx>th statements of the 
witness caimot stand; which is to lx* accepted? It is evident that 
Murphy, J., did not consider he had evidence lx*fore him justifying 
the conclusion that with jxrfect appliances the speed of the car 
could be reduced from 40 to 10 miles an hour in less than 400 ft. 
and this view cannot lx? satisfactorily explained away cm the 
assumption that the trial Judge misunderstood the answer to a 
pointed question asked by himself.

The next question is: Does the principle in Loach v. B.C. 
Electric H. Co., 23 D.L.R. 4, [1916] 1 A.C. 719, apply in view of 
this finding of the trial Judge? Counsel for respondent relies upon 
the following passage in the judgment of Lord Sumner, speaking 
for the Judicial Committee, at p. 725, (23 D.L.R. 8):—

Here lies the ambiguity. If the “ primary " negligent act is done and over, 
if it is separated from the injur)’ by the intervention of the plaintiff’s own 
negligence, then no doubt, it is not the “ultimate" negligence in the sense 
of directly causing the injury. If, however, the same conduct which con
stituted the primary negligence is rejieuted or continued, and is the reason 
why the defendant does not avoid the consequence of the plaintiff’s negligence 
at and after the time when the duty to do so arises, why should it not be also 
the “ultimate" negligence which makes the defendant liable?
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Counsel for respondent argues that Hayes’ negligence really 
came to an end when he put the emergency appliances into oper
ation on seeing the horses approaching the railway tracks alxmt 
16 or 18 ft. west of the west rail, although the effect, he admits, of 
his negligent conduct did not; and this, he argues, distinguishes 
Hayes’ personal negligence from the negligence of the company 
in not providing the car with a projxr brake, while (he argued) 
Hall's negligence in going on to the track after Hayes had done 
everything he could to stop the car, intervened lietwecn the 
negligence of Hayes and the final catastrophe. The acceptance 
of this argument seems to lead to the rather embarrassing position 
that if the rate of speed had been such that the car (equipped with 
a proper brake) could have been stopped in time to avert the 
accident the company might have been responsible; while given 
th< higher rate of sliced at which a proper brake would lie in
effective the company would escape responsibility.

But assuming that in such a case as this it is possible to separ
ate the negligence of the official responsible for default in failing 
to provide a proper brake from the negligence of the motorman who 
runs at a speed which is excessive not only in view of the fact that 
the brake is defective, but would have l>een excessive, that is to 
say, unreasonably excessive, even if the car had been equipped 
with proper appliances—assuming that the negligence of Hayes 
and that of this official can be considered as distinct negligences 
and that the two together ought not to lx* regarded as constituting 
one negligence, (set1 the judgment of Ix>rd Watson in Smith v. 
Baker, [1891] A.C. 325, at 352), I think the judgment in Loach's 
case, when due effect is given to the whole of it, requires us to 
hold that the trial Judge was entitled to find Hayes’ negligence to 
have l>ecn the sole cause of the injury of which the apjxdlant 
company complains.

I tiiink this conclusion follows from the observations upon 
Brenner v. Toronto Railway Co., 40 (’an. S.C.R. 540. To make this 
clear it will !>e necessary very briefly to indicate what was involved 
in that case. The plaintiff, a girl of 18, Ixdng on the south side of 
Queen St. in Toronto and having to cross the street saw a car 
coming towards her from the cast, and assuming that she had 
time to cross before the car would reach her line of advance, she 
proceeded, and arriving at the car track, stepped on to the track 
in front of this car without having taken any precaution to ascer-
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tain its position licfore doing so und without having given the 
motornum any warning of her intention. She was immediately 
struck down and terribly injured.

The plaintiff's case at the trial was that the car, when she saw 
it, was at a considerable distance from her and that she was 
reasonably entitled to assume, if it was proceeding at the usual 
speed, that she could cross the track liefore it came up to her; 
that it was due to the motonnan's negligence in driving the car 
at an excessively high rate of speed that this reasonable expecta
tion was unfulfilled; and that this negligence of the motorman was 
the sole cause of the accident. The defendant’s case was that 
when the plaintiff left the sidewalk after seeing the car approach
ing it was only a short distance vast of her with power thrown off 
and running at alxmt 6 miles an hour; and that the motorman 
reasonably assumed that she had no intention of crossing in front 
of the car until as she approached the rail her seeming want of 
attention to the noise of the gong which he was sounding excited his 
apprehensions and he applied first the brake and afterwards the 
reversing apparatus; but that after he had done this she stepped in 
front of the car and was knocked down. The plaintiff alleged also 
that assuming the car was moving at a moderate rate of speed, as 
the defendants alleged, the motorman was negligent in not stop
ping sooner. The jury rejected the plaintiff's case in its entirety 
finding the plaintiff’s negligence to lx* the sole cause of her injury. 
Their findings acquitted the motorman of negligence in the matter 
of s]x*ed involving, in view of the Judge’s charge, a finding that 
the motorman if he had more swiftly divined the plaintiff’s inten
tion to cross the track, could have stopped the car in time to avoid 
a collision, but negativing the charge of negligence in failing to 
do so.

On appeal to the Divisional Court the charge of the trial 
Judge was attacked in this way. The scene of the accident was 
immediately opposite the terminus of University Ave., a street 
which runs north from the northerly lxiundary of Queen St. 
A few feet east of University Ave., another street, University St., 
runs in the same direction from the northerly limit of the street 
also without crossing it. One of the rules of the company required 
the motorman on approaching a “crossing” to throw off the power 
or reduce the speed of his car so as to get it under control with a
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view to emergencies. The Divisional Court held that in approach
ing the easterly limit of University St. the car was approaching a 
“crossing” and that this rule applied. The motorman in fact did 
not throw off his power or reduce his sj>eed until lie reached the 
easterly limit of University* Ave. The plaintiff inqieachcd the 
direction of the Judge and asked for a new trial on the ground that 
under a proper direction they might have found that the motor- 
man was negligent in mit throwing off power or reducing speed on 
approaching University St. and that they might moreover have 
found that if lie had done so the motorman might in consequence 
of the reduced momentum, thereby occasioned, more effectually 
have checked his car on the application of the1 emergency apparatus 
and thus left the plaintiff a fraction of time more to escape. The 
Divisional Court gave effect to this contention. On appeal to the 
Court of Appeal it was held that there was no misdirection, that 
the rule in question had l>een sufficiently brought to the attention 
of the jury. In this Court the defendant company contended that 
supposing the rule might more pointedly have been brought to 
the attention of the jury on the issue of the motorman *s negligence, 
a new trial ought nevertheless to lie refused because when the ad
mitted facts were considered with the conclusions of fact neces
sarily involved in the findings of the jury, it was clear that the 
plaintiff must fail liecause, assuming the motorman had been negli
gent in failing to observe the rule and that this negligence was one 
cause of the accident, still the plaintiff's negligent conduct was 
such that consistently with the conclusions involved in the verdict 
which were not affected by the alleged misdirection and the admit
ted facts the jury could only have found that this conduct was a 
“direct and effective causc”eof the mishap. In other words, as
suming the mishap to have been due in part to the negligence of 
the motorman and in part to the negligence of the plaintiff, then 
under the undisputed principles of the law of negligence the 
plaintiff could not in such circumstances recover. This contention 
prevailed with Clirouard, J., and myself.

The effect of their Lordships* observations at pp. 725 and 72G 
appears to lie that their Lordships disapprove of this view of 
Brenner's case.

The broad principle is, of course, undisputed (it is distinctly 
recognized in the last paragraph of their Lordships’ judgment in 
Loach's case) that a plaintiff whose negligence is a direct cause of
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the injury complained of cannot recover even though the accident 
would not have occurred but for the defendant’s own negligence; 
in other words, where the injury complained of is “directly” 
caused by the negligence of the plaintiff and the defendant. (See 
Lord Ksher in The Bernina, 12 P.D. .r>8, at 01, and Lindley, L.J., 
in the same case at 88 and 89, and Willes, J., in Walton v. London 
Brighton and South Coast I{. Co., 1 H. <fc R. 424, at 429 and 430.) 
That is to say if the injury is not only the actual consequence but 
the consequence which any reasonable person in the plaintiff's 
position, knowing what the plaintiff knew, must have seen to be 
the probable consequence of his negligence and the chain of caus
ality is not interrupted by the negligence of the defendant, then it 
is settled law that the plaintiff cannot recover. The effect of their 
Lordships’ disapproval of the judgment mentioned seems to be 
that on the facts, undisputed or involved in the findings in Bren
ner's case which were unaffected by the misdirection, if there was 
any, the jury would have l>een entitled to find that the plaintiff’s 
negligence was not a “direct” cause of the accident in the sense 
alnne indicated if they had found that the motorman was negli
gent in not ol>serving the rule and that this negligence was one of 
the causes of the accident. Then* was in fact, it may 1m* noted, 
nothing in the judgment referred to at p. 725 expressed or intended 
as a “comment” on any of the judgments in the Divisional Courts 
and one must, 1 think, assume es|>ecially in view' of the sentence 
at the top of p. 72ti that the observation on p. 725 was not intended 
as otdUr and was not directed to any single sentence detached from 
its context or considered apart from the concrete issues raised by 
the Brenner appeal.

The plaintiff in Brenner's case had deliberately, knowing the 
car to be near and approaching her, stepped on the track in front 
of it without looking to see exactly where it was until, as she said, 
the catastrophe was “upon her” and, as the jury found, without 
any reasonable excuse for doing so; and after the motorman divin
ing her intention, had made every proper effort to avoid a collision 
by trying to stop the car with his emergency apparatus, which he 
could have done had she given any reasonable warning of her 
intention to cross the track.

The effect of the approval of the judgment in the Divisional 
Court in Brenner's case seems to be that the negligence of the
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motorman, in the case before us, notwithstanding his efforts to 
stop the ear, must lie regarded as continuing in the sense of tieing 
operative down to the moment of impact, while their Lordships 
expressly declare in Loach's case that the negligence of the teamster 
is to be considered to have ceased to ojierate when looking up on 
Sands’ exclamation he, for the first time, became aware that a car 
was approaching but too late to enable him to escape.

Anglin, J.:—In the same accident in which the horses were 
killed and the wagon wrecked for loss of which the present plaintiff 
sues, one Sands, who accompanied the driver, also lost his life. 
In an action brought by his administrator against the present 
defendants, although the jury had found contributory negligence 
by Sands, the Judicial Committee of the Privy Council held them 
answerable for his death, (Loach v. Ii.(\ Electric H. Co., 23 D.L.R. 
4, [1916] A.C. 719), on the ground that they
could and ought to have avoided the consequences of that negligence and failed 
to do so, not by any combination of negligence on the part of Sands with their 
own, hut solely by the negligence of their servants in sending out the car with 
a brake whose inefficiency operated to cause the collision at the Inst mome nt, 
and in running the ear at an excessive speed, which required a |>erfectly 
efficient brake to arrest it.

In that decision their Lordships have authoritatively deter
mined, as stated in the head-note to the report, that:—

The principle that the contributory negligence of a plaintiff will not 
disentitle him to recover damages, if the defendant, by the exercise of care, 
might have avoided the result of that negligence, applies where the defendant, 
although not committing any negligent act subsequently to the plaintiff's 
negligence, has incapacitated himself by his previous negligence from exer
cising such care as would have avoided the result of the plaintiff's negligence.

Lord Sumner answered the contention that the contributory 
negligence of Sands (which was the same as that found by the 
trial Judge against the present plaintiff) had continued up to the 
moment of the collision by stating that “it does not correspond 
with the fact”; and his Lordship adverted to the distinction lx*- 
tween negligence and its consequences. These observations are 
directly applicable to the facts as disclosed by the evidence and 
found in the present case.

The difference between Loach's case and the case at bar on 
which respondents rely is that, whereas in the former the jury had 
found that “the motorman could have stopped the car if the 
brake had been in effective condition,” in the case now before us 
the trial Judge, though he held the brake was defective, and
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thought that, had it lieen efficient, the horses might have got over 
the crowing, did “not think (he could) hold it proven that the 
wagon would also lx» across, and, if not, the horses would probably 
have been killed and certainly the wagon would have been 
damaged.”

Nevertheless, “applying the law as laid down in Loach v. 
B.C. Electric R. Co., in reference to this same accident to the 
facts as found at the conclusion of the trial,” the Judge held the 
defendants liable on the ground that by running at a reckless rate 
of speed in approaching a dangerous crossing the motorman had 
disabled himself from preventing the collision, which he might 
otherwise have avoided. If the rate of speed under the circum
stances amounted to negligence, and disability to avoid the 
collision resulted from it, it was just as truly “ ‘ ultimate ’ negligence 
which makes the defendant liable” as was the sending out of the 
car with a defective brake, which their Lordships so characterized 
in Loach'8 case because of the motorman’s consequent incapacity 
to avoid killing the unfortunate Sands.

That it would be negligent, without the warrant of statutory 
authority, to drive a railway train or a tramear when nearly 
approaching an unprotected highway level crossing at a speed 
approximating 40 miles an hour (as was done in this case) is 
indisputable. Under some circumstances it might be more than 
merely negligent; it might be criminal.

The defendants are a Dominion railway compai They seek 
to justify the otherwise indefensible conduct of ir motorman 
by invoking the Dominion Railway Act; and they cite the decision 
of this Court in Crand Trunk R. Co. v. McKay, 34 Can. S.C.R. 81.

It was determined in that case that the speed of i train passing 
through a thickly peopled portion of a city, town or village, unless 
so restricted by a special order of the Railway Committee of the 
Privy Council (now the Railway Board), rieed not be limited to 
6 (now 10) miles an hour, under sec. 8 of 55 & 56 Viet. ch. 27 (now 
sec. 275 (1) of the Railway Act), when the fences on lxith sides of 
the track are maintained and turned into cattle guards at highway 
crossings as prescribed by sec. 6 (now sec. 254 (2)) of that Act. 
(But see sub-sec. 3 of sec. 275, as enacted by 7 & 8 Edw. VII., 
ch. 32, sec. 13.) The decision in the McKay case is also authority 
for the proposition that, at all events in the case of a steam rail-
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way, such as was there under consideration, if the requirements 
of the statute and of any orders or regulations duly made there
under as to the protection of a highway level crossing are complied 
with, there is no legal limitation which would make approaching 
and running over it at any rate of speed practically necessitated 
by the exigencies of rapid transit per se illegal or negligent quoad 
the public using such highway. That was merely an application 
of the rule that an action will not lie for the doing of that which is 
auihorized by statute. What is necessary for accomplishing the 
purpose of a legalized undertaking will lie deemed within the 
purview of the powers conferred for carrying it out.

No doubt the presence in it of sub-sec. 1 of sec. 275, already 
adverted to, and of sub-sec. 4 of the same section (as enacted by 
8 & 9 Edw. VII., ch. 32, sec. 13), which limits the speed at crossings 
where there has been an accident, and of sec. 30 (g) and secs. 237 
and 238 (8 & 9 Edw. VII., ch. 32, secs. 4 & 5) affords strong 
ground for the contention that in the case of steam railways, with 
which it is chiefly concerned, the Railway Act impliedly sanctions 
trains approaching and passing over the ordinary rural highway 
level crossing at a rate of speed limited only by the duty of not 
unnecessarily imperilling the safety of the trains and of passengers 
and employees. The chief purpose of authorizing the establish
ment of steam railways—rapid transit between widely separated 
points—(Wakelin v. London and South Western R. Co., 12 App. 
Cas. 41,40)—would lx* frustrated in Canada if the trains run ujxm 
them were obliged to reduce speed on approaching every unpro
tected rural highway which they cross at grade level.

I do not understand, however, that (Wand Trunk R. Co. v. 
McKay, supra, or any other decision is authority for the proposi
tion that statutory powers may lie exercised with reckless disregard 
for the common law rights of others. Even in cases where the Act, 
speaking generally, authorizes the running of trains at a high rate 
of speed and the Board of Railway Commissioners has not made an 
order for special protection under sec. 237 or sec. 238 (8 & 9 Edw. 
VII., ch. 32, secs. 4 and 5) or, in the case of urban crossings, an 
order regulating speed under sec. 275 (3), circumstances may 
exist at particular level crossings which involve peril from running 
at high speed obviously exceptionally great. Failure to have a 
train under such control that it can be stopped, or its speed suf
ficiently reduced to avoid injury at such a crossing, when there
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would lie a reasonable opportunity to do so if the speed were 
moderate, would amount to reckless disregard of the rights of 
others. As put hi the very recent case of Heu'lett v. Ureal Central 
It. Co., 32 Times L.R. 373, by the Lord Chief Justice of England, 
presiding in the Court of Appeal,

The common law said that when statutory |K>wcre were conferred in the 
absence of spécial provision to the contrary, those powers must be exercised 
with reasonable care.

Although the House of Lords (f 1910], 2 AX'. 511),applying the 
principle of the decision in Moore v. Lambeth Waterworks Co., 
17 Q.B.D. 402, reversed the judgment of the Court of Appeal lie- 
cause the danger had been created not by the doing of that which 
the statute* specifically authorized, but by a subsequent diminu
tion of light owing to the exigencies of the war, for which the 
company was not responsible and against the consequences of 
which it was under no obligation to provide, Lord Sumner took 
occasion to state the principle of law which governs the operation 
of railways in these terms:—

In such cases the authority in question is given in general terms; it is, 
for example, authority to work railways and to run railway trains in the 
undertakers’ discretion; hence it is reasonable to infer that the legislature, in 
using such general terms, and in authorizing for the undertakers’ benefit what 
would otherwise be a nuisance, meant them to exercise their authority with 
reasonable care, ami not without it.

Where statutory rights infringe upon what but for the statute would be 
the rights of other jK-rsons, they must be exercised reasonably, so as to do as 
little mischief as possible. The public are not coni|>ellcd to suffer inconven
ience which is not reasonably incident to the exercise of statutory power»: 
Southwark <V Vaux hall Water Co. v. Wandsworth Hoard of Works, [1898J 2 Ch. 
MM, 611.

The common law rights of persons using highways are abro
gated or subordinated only to the extent necessary to enable rail
way companies given crossing rights to exercise their statutory 
powers in a reasonable manner having regard to the purpose for 
which such powers are conferred: Roberts v. Charing Cross, Euston 
and Hampstead R. Co., 87 L.T. 732.

The photographs in evidence and the testimony as to the 
motorman lieing unable, owing to the station built in the angle 
between the railway track and the highway and close to both, 
intercepting his view, to sec approaching vehicular traffic on the 
highway until it was almost on the railway (the driver of the 
wagon prolwbly could not see the coming car until his horses were 
actually on the rails) afford ground for thinking that the danger
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at the crossing now under consideration was exceptionally great. 
But this aspect of the case was not dwelt upon below, and I 
allude to it chiefly to preclude the misapprehension that this judg
ment proceeds on the assumption that the Railway Act authorizes 
the running of trains at very high sjteed over every unprotected 
rural highway crossing, however exceptional the danger due to 
the surroundings.

As Sedgewick, J., and Davies, J., both pointed out in the 
McKay case, at pp. 89 and 98, the provision made in Great Britain 
for the maintenance and operation of gates wherever a railway 
crosses a highway at the level is economically impracticable in 
Canada. In lieu of it parliament has enacted that certain signals 
and warnings—the blowing of a steam whistle and the ringing of 
a bell (Railway Act, sec. 274), and the erection of a painted sign
board (sec. 243)—should lie substituted. The statutory author
ization of running trains at a high and undoubtedly dangerous rate 
of speed when approaching and passing over highway level cross
ings, which would at common law lie illegal and would render the 
company answerable for resultant injuries, must, I think, lie taken 
to be conditional upon the company providing and utilizing the 
means of danger-warning substituted by the* Railway Act for the 
impracticable gates, and also upon their complying with the ex
plicit provisions of sec. 2(>4 as to equipment with efficient brakes, 
which, of course, implies maintaining them in good working order. 
(No doubt for the protection of passengers and employees it is 
also a pre-requisite that the roadlied should lie properly constructed 
and maintained.) Unless these requirements of the statute in
tended to lessen the danger inseparable from the running over 
unguarded highway level crossings at a high rate of sjieed are 
complied with, the statutory sanction, in my opinion, cannot lie 
invoked, the common law standard of reasonableness applies, and 
running at a speed which, under all the circumstances, is unreason
able is unwarranted and amounts to negligence towards the 
public lawfully using such highways.

For the safety of that public the statute preserilx's that
Every locomotive shall he e<piip|>ed and maint aim'd with a hell of at least 

thirty |M)unds in weight and with a steam whistle (see. 2<17), (and that)
When any train is approaching a highway crossing at rail level, the 

engine whistle shall he Rounded at least eighty rods before reaching such 
crossing, and the hell shall he rung continuously from the time of the sounding 
of the whistle until the engine has crossed such highway (274 (1)).
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At every highway level crossing the company is required to 
maintain a sign-lioard with the words “railway crossing” printed 
on each side thereof in letters at least six inches high (sec. 243). 
This latter precaution is no doubt quite practicable in the case of 
electric tramlines or railways operating on private rights of way 
through rural districts. That it was not taken in the present 
case, as the photographs of the locus in evidence shew, affords an 
indication that the defendants did not consider the section pre
scribing it applicable to an electric tramway such as that which 
they operated. That is a more reasonable presumption than that 
they deliberately violated the statute. I am not, however, to be 
taken as holding that sec. 243 was not applicable. On the contrary, 
I incline to think it was and that failure to comply with it would 
probably, without more, suffice to render the running of the tram- 
car at a dangerously high rate of speed when approaching and 
passing over the highway crossing, if otherwise justifiable, unlawful.

But an electric tramcar is neither a “locomotive" nor an 
“engine” within the meaning of secs. 207 and 274 of the Railway 
Act. It is not equipped with the appliances for giving warning 
prescribed by sec. 207. Evidence to that effect was not given, 
it is true, but it is a matter of such common knowledge that it is 
a proper subject of judicial notice that the electric tramcar carries 
neither a steam whistle nor a “bell of at least thirty pounds in 
weight," nor indeed any hell which can be “rung"; and it would 
indeed lie startling to tramway companies were it held that the 
Railway Act imposes such an obligation. The compressed air 
whistle sometimes supplied and the ordinary foot-gong operated 
by the motorman, while reasonably sufficient as substitutes for 
giving warning at shorter distances of the approach of compara
tively slow-moving tramcars, do not serve the same purpose us 
the steam whistle and the heavy locomotive bell; and it is scarcely 
practicable for a motorman, if .properly attending to his other 
duties, to keep the foot-gong continuously sounding while travers
ing eighty rods before imssing over every highway crossing. The 
sections of the Railway Act which prescribes these safeguards 
in lieu of the impracticable gates, equipment with and use of which 
are made conditions of the implied authorization to run at a high 
rate of speed over level highway crossings, were clearly not meant 
to apply to electric tramcars. The special provisions made for 
electric cars by secs. 277, 278 and 393 (2) of the Railway Act
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tend to confirm this view. Moreover, the practical necessity, 
on which the implication of the right to run trains on steam rail
ways over unprotected highway level crossings (where the statute 
or an order made under it has not prescribed a reduced speed) at 
the same high rate of speed as that maintained on the company’s 
private right of way chiefly rests, docs not exist in the operation 
of the ordinary electric tramear, whose speed can be so readily 
reduced and so rapidly increased that it is quite practicable to 
exact that it shall approach and pass over these crossings at such 
moderate rate of speed as should commend itself to a Court or 
jury as reasonable under all the circumstances. It follows that the 
Railway Act does not authorize the running of tramcars when 
approaching and passing over unprotected highway level cross
ings at a dangerously high rate of speed. In the al>sence of any 
maximum speed otherwise fixed by law for the operation of a 
tramear when approaching and passing over such crossings 
the standard of reasonableness must govern, and any speed 
so great that the car is not under reasonable control, having 
regard to the circumstances, must lie deemed unlawful.

The trial Judge found—in my opinion properly—that the 
defendant’s tramear was running at an excessive rate of speed in 
approaching the crossing. He also found that there had been 
contributory negligence by the plaintiff’s driver. He further 
found upon sufficient evidence that but for the disability created 
by the excessive and unreasonable rate of speed the motorman 
could have avoided the collision notwithstanding such contribu
tory negligence. I am, with great resect, of the opinion that on 
these findings his conclusion that the defendant company was 
liable under the law' as laid down in Loach v. B.C. Electric It. Co. 
was sound and should not have been disturlied.

But, I am also of the opinion that the Judge’s finding that it 
was not proved that an effective brake would have enabled the 
motorman to avoid the collision cannot be sustained. This Court 
is, no doubt, extremely loath to disturb such a finding when it 
has been affirmed by a provincial Appellate Court. In the present 
case, however, it seems to be quite clear that in the Court of Appeal 
there was a misapprehension of the evidence by the two Judges who 
upheld this finding. Macdonald, C.J.A. (with whom MePhillips, 
J.A., concurred), assumed that the witness Andrews had said 
that with an efficient brake the motorman could have reduced
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the speed of the car to 10 miles an hour “at the time of impact.” 
Now when the motorman saw the horses upon, or about to enter 
upon, the crossing, he was still 400 ft. away. He says he immed
iately applied his brakes. His car was then running from 35 to 
40 miles an hour. Andrews’ testimony was that if going 40 miles 
an hour he could, with brakes in good condition, reduce the speed 
to 10 miles an hour within 200 ft. If so, it would seem reasonable 
to infer that he could stop the car in the remaining 200 ft. The 
affirmance of the trial Judge’s finding in the Court of Appeal is 
therefore not entitled to the weight which must otherwise have 
been given to it. Indeed, it would appear that the trial Judge 
himself was probably under a similar misapprehension as to the 
effect of Andrews’ testimony. Presumably referring to it, he 
says:—

I would not care to be in a wreck that was struck with a street car that 
size with the momentum it would have of a 40 mile speed, and then getting 
down to 10 miles. Surely it would kill your horses just the same.

There is no question of credibility involved. Under these 
circumstances 1 think we may treat the finding that an effective 
brake would not have enabled the motorman to avoid the collision, 
as open to review.

Having regard to the admittedly defective condition of the 
brake, to the fact that the point of impact of the car was between 
the horses and the wagon, to the evidence of the motorman that 
he “did not want to bring the car up with a jar,” that he “could 
have stopped it in a shorter distance by throwing people off their 
seats,” that “after (he) hit” he “released the brakes to a certain 
extent to prevent a jar . . . threw off the reverse and eased 
off the brakes," ind to the fact that even under these conditions 
the car stopped about 500 ft. beyond the crossing, I think it is a 
reasonable and proper inference that, had the brakes been in good 
condition and effectively applied, the car would either have been 
stopped before reaching the crossing, or its speed would have been 
so reduced that the horses and wagon would have had time to 
clear it. An additional moment or two would have sufficed. It 
is not wholly without significance that in the Loach case—of course 
it may have been on evidence somewhat different—Lord Sumner 
said :—“ if the brake had been in good order it should have stopped 
the car in 300 ft.”

Martin, J., in the Court of Appeal has dealt satisfactorily with
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this aspect of the case and I agree with him that :—“On the inference 
to be drawn from facts about which there is no real dispute . . . 
the accident could . . . have l>een avoided if the brake had 
been in good order.”

If this conclusion be correct the present case falls directly 
within the decision in Loach's case.

For the foregoing reasons I am, with respect, of the opinion 
that this appeal should be allowed with costs in this Court and in 
the Court of Appeal and that the judgment of the trial Court 
should be restored.

Brodeur, J.:—I am of opinion that this appeal should be 
allowed with costs of this Court and of the Court below, and that 
the judgment of the trial Judge should be restored. I concur 
with my brother Anglin. Appeal allowed.

PERRY ?. PERRY.
Manilulta King's Bench, Mathers, C.J.K.B. August 9, 1917.

1. Wills (6 III G—125)—Precatory words—Trust—Absolute estate.
Precatory words, such as “I wish,” not capable of an imperative 

construction, do not create a trust, where from a |>erusal of the whole 
will it is manifest that an absolute estate was intended.

2. Costs (§ II—20)—Against instigator of action—Co-defendant—
"Case of special importance or difficulty.”

A court has inherent jurisdiction to compel the real instigator or 
promoter of unfounded litigation, to pay the costs thereof, whether he 
is a party to the proceedings or not, and to award such costs against a 
co-defendant; a case does not become one of ‘‘s|>ecial fanpoftMK* or 
difficulty,” as ground for awarding more than the usual costs, because 
negligence and fraud were charged.

Action for breach of trust in the* administration of a decedent’s 
estate. Dismissed.

E. J. McMurray and J. F. Davidson, for plaintiffs; II. F. Tench, 
for executor; IF. L. McLaivs, for defendants.

Mathers, C.J.K.B.:—On December 3, 1907, W. H. Perry 
died, leaving surviving him a widow, ten sons and one daughter. 
Some time before his death he made the following will:—

Plympton, Aug. 2(1, 1900.
I, W. II. Perry, sound in mind but sick in the body, do hereby make my 

last and only will.
I wish that the 1,200 acres of wild land I possess to be sold at the liest 

com lit ions possible and the amount of said sale to lx* divided in equal shares 
!>etwcen my eight sons living at home, viz., Charles Arthur, Walter Alexander. 
Hubert Gordon, Edward Kancourt, Alfred Ernest, Frederic Hailey, Harvey 
Warren Wilkinson, Hussell Earl.

In no ease can they touch or handle their capital before they go and settle,
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or at the age of twenty-one years old. The said shares to be placed at interest 
in a savings department of a chartered bank at their proper names.

I leave and bequeath on my wife, J. Whitney, this farm, our home; and 
I wish the farm should be work as long as possible and whenever this would 
become impossible from any good cause; this said farm shall l>e sold, and the 
money obtained from said sale to go to my wife.

1 wish and do want, that my only daughter, Edith Florence, shall inherit 
from her mother a share equal to that of the boys named above, and the bal
ance to Ik* divided in equal shares between all our children then living.

And I do apiMfint my son, William, the executor of this my only and last
will.

Signed in the presence of: j
D. Ferguson,
Thomas Wilson, j W. H. Perry.
F. Royal, M.D. /

The will was duly probated by W. T. Perry the executor named 
in it, the legal work in connection therewith l>eing performed by 
Mr. Grundy, a member of the law firm of Campbell, Pitblado& Co.

The testator and his family, prior to 1900, resided at Orillia, 
Ontario, where he carried on the business of a blacksmith. While 
there he had acquired some town real estate which, upon the advice 
of some friends, he had conveyed to his wife as a provision for her 
in case anything happened to him. The wild lands referred to in 
the will had l>een acquired by Mrs. Perry in exchange for this 
Orillia property. This exchange took place before the testator 
came to Manitoba.

The testator and his family came to Manitoba in 1900, and 
shortly thereafter he entered into an agreement to purchase the 
land referred to as the “home farm.” At the time of his death in 
1907, the purchase money was not quite, but nearly, all paid.

The widow and his eldest son, W. T. Perry, were present when 
instructions were given to Grundy to obtain probate of the will. 
The wild lands were then claimed by the widow as her own prop
erty, with the acquiescence of W. T. Perry, the executor; and 
consequently they wrere not included amongst the assets of the 
estate in the application for probate.

A short time afterwards, the widow, acting through W. T. Perry 
as her agent, began to deal with the wild lands, and before 1912, 
they had all l>een disposed of, chiefly in exchange for other real 
estate in Winnipeg and Norwood. 720 acres were exchanged for 
property on Langside St., Winnipeg; 240 acres for a house in 
Norwood, and the balance for sundry lots in Winnipeg, some of 
which were later exchanged for 240 acres of farm lands near Port-
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age la Prairie. The solicitor’s work in connection with the ex
change of wild lands for Langside St. and Norwood properties was 
performed by Grondy, and the other exchange by Drummond-Hay 
of the same firm.

Later, Mrs. Perry entered into an agreement to sell the Lang
side St. property, and in February, 1912, the agreement of sale 
was sold to a man named Blanchard, for whom J. T. Haig acted 
as solicitor. The proceeds of this latter sale, $8,000, were paid 
over to W. T. Perry on February 5, 1912, by the cheque of ('amp- 
bell, Pitblado & Co.

On September 14, 1912, J. T. Haig entered into an agreement 
to sell to Mrs. Perry lot 240 on Sherbrooke St., Winnipeg, for 
$27,225, payable $0,800.25 cash upon the execution of the agree
ment, and a like sum on September 14, in each of the years 1913, 
1914 and 1915, with interest at 6%. The sale was negotiated by 
a real estate agent with whom Haig had listed the property for 
sale, W. T. Perry therein representing his mother. On September 
18, 1912, the latter paid to Haig $0,431.25 and on the following 
day a further sum of $87.50; these two sums, together with $200 
previously paid, representing the cash payment after the adjust
ment of taxes, etc., had been made.

Mrs. Perry failed to make the payment of either principal or 
interest which fell due under the agreement on September 14, 
1913, but in lieu thereof, she gave her promissory note for $8,050, 
payable on July 14, 1914, to J. T. Haig and Isaac Pitblado, who 
owned a half interest in the lot sold, and she, at the same time, 
transferred to them her interest in some real estate situate on 
Balmoral St. and Young St., and gave a mortgage upon the home 
farm for $8,050, as security for the payment of the said promissory 
note. The Balmoral St. and Young St. lands were part of those 
received in exchange for the wild lands. Later, Mrs. Perry, with 
the consent of Haig and Pitblado, traded her interest in these 
latter lands for 240 acres fami lands near Portage la Prairie, 
hereinbefore referred to, these latter lands being conveyed to Haig 
and Pitblado.

The note was not paid when it fell due, and Pitblado and Haig 
sued Mrs. Perry upon it. After action, a settlement was arrived 
at, H. V. Hudson, a well known solicitor, therein acting for Mrs. 
Perry. By the terms of settlement Mrs. Perry was to give a quit-

MAN.

K. B.
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claim deed of the property on Sherbrooke St., purchased from 
Haig, and to give a mortgage upon the home farm and the 240 
acres near Portage la Prairie for $5,000, payable $300 in November, 
1915, and 1916, $400 in November, 1917, $500 in November, 1918, 
ami the balance in November, 1919. This quit-claim deed and 
mortgage were to extinguish all claims against Mrs. Perry, all 
other securities were to be returned to her, and the $8,056 mortgage 
was to be discharged.

This settlement was duly carried out. The $8,056 mortgage 
was discharged, the quit-claim deed executed and the new mort
gage for $5,000 was given to Haig.

On November 17, 1915, Mrs. Perry paid to Haig $200 on ac
count of interest upon the mortgage, but no further payment has 
been made.

This action was brought on September 11, 1916, by all of the 
children of the late W. H. Perry (except G. H. Perry and E. F. 
Perry, who have assigned their title to C. A. Perry, and the eldest 
W. T. Perry), against the widow' Jemima W. Perry and W. T. 
Perry, the executor, and against all the members of the firm of 
Campbell, Pitblado & Co.

The statement of claim charges the widow and executor with 
breaches of trust in dealing with and trafficking in the 
1,200 acres of wild lands in such a way that their value has been 
totally lost to the estate, and alleges that such illegal dealing was 
upon the advice and with the active assistance of Campbell, 
Pitblado & Co.

It is charged against the defendant Haig that he knew the 
moneys paid to him upon the agreement of Mrs. Perry to purchase 
the Sherbrooke St. property were trust moneys which the executor 
could not properly invest in the purchase of such property. It is 
also charged that Haig obtained the promissory note and other 
securities hereinbefore mentioned by means of fraud and duress.

The relief asked against all the defendants is the repayment 
with interest of the moneys paid to the defendant Haig in respect 
of the Sherbrooke St. sale, together with $140 paid by Mrs. Perry 
for taxes thereon, the discharge of the mortgage for $5,000 ui>on 
the home farm and the Portage la Prairie farm, and the discharge 
of W. T. Perry from his executorship, and the appointment of a 
trust company in his place.
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At the trial I intimated that in my opinion there was no evi- MAN' 
dence of fraud or misconduct on the part of Campbell, Pitblado K. B. 
& Co. or on the part of Haig or any other memlær of that firm. pBUT 
Since then 1 have gone carefully over my notes of the evidence,
and I have now no hesitation in saying that there is not a tittle ----
of foundation for the charges of fraud, duress and other wrong- cj.kjj.' 
doing so profusely made in the statement of claim. No attempt 
was made at the trial to sustain by evidence a single one of the 
charges of the fraudulent misrepresentation or duress made against 
Haig. The very most that was attempted was to shew that he 
had constructive notice that the properties being dealt with by 
the widow and the executor l>elongcd to the estate and that the 
money he received was the proceeds of such property. Hut the 
evidence does not sustain even this diluted charge.

There remains only to Ik* considered the validity of the $5,000 
mortgage upon the home farm and the request for the discharge 
of W. T. Perry from his executorship.

If the defendant Jemima W. Perry took a fee simple estate in 
the home farm under the will, the plaintiffs have nothing to com
plain of, because she chose to mortgage it to Pitblado and Haig.
The property was, in that case, hers, and she could do what she 
liked with it. If, as the plaintiffs contend, she took only a life 
interest under the will, the mortgage would constitute a charge 
upon that interest only. Any title she had to this farm depended 
upon the will, and she could encumber only such estate or interest 
as she had. She could not create by mortgage a charge upon the 
interest, if any, which the plaintiffs acquired under the will.
If the matter had stopped there the action might be disposed of 
on the ground that the plaintiffs arc not affected by the mortgage1 
and are not entitled to attack it. It appears, however, that the 
plaintiff Edith Florence Perry executed the mortgage for the 
purpose of binding her interest, if any, in the land, and that she 
was at the time an infant under the age of 21 years. Being an 
infant, her execution of the mortgage was not void but voidable 
only and would bind her unless repudiated either before she came 
of age or within a reasonable time thereafter. She was not of age 
at the time the action was brought, but attained adult age Indore 
the trial. She is within her right, I think, in now insisting that 
the mortgage, in so far as it purports to bind her interest, is void, 
and for a declaration to that effect.
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This brings up the construction of her father's will and whether 
K. B. it gives her any interest in the mortgaged lands or whether her 
Perry mother took the whole estate and not merely a life interest. It is 
Perry m' °P*n'on *n this respect no distinction can l>e tlrawn be-
---- tween Edith and the rest of the children except that possibly her

c.j.k.b.’ interest, if any, would be somewhat greater than theirs. If the 
will creates a precatory trust in favour of Edith it does the same 
with respect to each of the other children. It is set out in full in 
par. 4 of the statement of claim and need not lx* repeated here. 
It evidently was not drawn by a professional lawyer and some of 
the words used are not particularly apt, but in construing it an 
attempt must be made to arrive at the intention of the testator 
in so far as possible. The English Court of Appeal said in He 
Blantern, (1891] VV.N. T>4, that
the projx*r rule for construing u will is to form an opinion apart from the* case-s 
and then to ht whether the caws require a modification of that opinion, not 
to begin by considering how far the will resembled others on which decisions 
had been given.

This passage was quoted approvingly in (hterhout v. Osterhout, 
7 O.L.R. 402, 8 O.L.R. 085. What is meant is that the will is 
to be perused in the light of the circumstances under which it 
was made with a view to ascertaining the intention of the testator 
as expressed in it ; for after all is said ami done the ascertainment 
of the testator's intention is the object to be arrived at. As said 
by Lord Fletcher Moulton in He Atkinson, 80 L.J. Ch., at 374, 
“The principle is that you have to find from the words of the will 
the intention of the testator.” Following this method, I will 
endeavour to decipher the testator’s meaning from this will.

By the first clause of the will he expresses the wish that the 
1,200 acres of wild land lx* sold and the proceeds divided equally 
between 8 of his sons whom he names. It is important to remem
ber that this 1,200 acres of land stood in his wife’s name and really 
belonged to her. She had obtained it in exchange for Orillia 
property receive!I from him no doubt as a gift, but as against him 
her title was unimpeachable. He does not give this 1,200 acres to 
his sons, but expresses a wish that it be .sold for their benefit. 
Having expressed a wish that his wife’s land should be sold to 
provide for 8 of his sons, he proceeds to make provision for his 
wife, and he says in the next clause: “I leave and bequeath on 
my wife, J. Whitney, this farm, our home.” He then expresses
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his wish as to how the farm shall lie dealt with after his decease, 
whether it shall lie retained and worked or sold, anil he therefore 
says, “I wish the farm should be work as long us possible and 
whenever this would become impossible for any good cause this 
said farm shall be sold and the money obtained from said sale 
to go to my wife."

In the first place he gives the farm to her ; but he evidently had 
in his mind the possibility that she might not be able to continue 
to work it. It is not difficult to imagine circumstances which 
might render this difficult if not impossible for his widow. His 
sons might not want to remain on the farm and help their mother. 
Some of them had already gone. Satisfactory hired help might 
not be obtainable. He therefore expresses the wish that it should 
lie worked as long as possible and when it became impossible to 
work it that it should be sold and the proceeds given to her. 
Undoubtedly then, the farm, and if sold the proceeds, were to go 
to his wife. Her title so far as this clause is concerned was to be 
absolute, and unless from the other parts of the will it can be seen 
that, notwithstanding the language used, the testator intended 
to give her something less than the entire estate, the clause must 
lie construed according to the ordinary English meaning of the 
won Is used.

Now let us see whether or not the testator has used any words 
to indicate that he did not intend his wife to have the absolute 
estate which the wording of the preceding clause would give her, 
but meant that she should take something less. Following the 
clause above referred to is this paragraph: “I wish and do want, 
that my only daughter Edith Florence shall inherit from her 
mother a share equal that of the boys named above and the bal
ance to be divided in equal shares lietween all our children then 
living." This is the clause upon which the plaintiffs rely. The 
plain English of this passage is that the testator wishes his widow 
at her death to give Edith a share equal to what each of the 8 
boys had received under his will and that the balance of the prop
erty should be divided equally amongst all the children. That 
was undoubtedly his wish ; but the point I have to decide is whether 
he intended to impose upon his wife a binding obligation to deal 
with the farm in the manner stated and to confer upon his children 
rights which they would lie entitled to enforce against her, or to 
leave her free to carry out his wishes or not to carry them out as
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she saw fit. If the former, she is a trustee for the children, but if 
the latter, the farm belongs to her absolutely.

First he gives the farm to his wife without any restrictions. 
The language he uses is “I leave and bequeath on my wife this 
farm.” His subsequent reference to selling the farm and his wife 
receiving the proceeds may be put aside as at least not indicating 
any intention to make his wife a trustee.

Now he quite manifestly entertained certain wishes with 
respect to the children. It was his wish that after his wife’s death 
everything should go to the children. So far as the farm was con
cerned, he could pursue one of two plans. He might leave the farm 
to his wife for her life and after her death to the children. In that 
case the title of the children would depend upon the will itself and 
they would lie given rights which the law would enforce. The 
other plan was to leave the farm to his wife in fee simple and tell 
her in his will what his wishes were with respect to her disposition 
of all her property at her death, thinking, no doubt, that the ex
pression of his wishes would be sufficient to induce her to dispose 
of the property in accordance therewith. I think he chose the 
second plan and the difference in the language used in the two 
clauses convinces me that the choice was deliberate and inten
tional. It cannot be said that he was not familiar with the use of 
apt testamentary words, because he uses such words in disposing of 
this farm—the only property disposed of by the will which really 
belonged to him. He did not intend that the children should 
acquire a title under the authority of the will: he therefore lays 
aside the testamentary words, “ I leave and bequeath ” and sub
stitutes the words “I wish and want." He expresses the wish 
that Edith shall get something, not under his will, but “shall 
inherit from her mother," a share, &c. If, as is contended, the 
wife held the property in trust for the children subject only to a 
life interest, Edith could not inherit anything from her. The 
property would go to the children under the testator's will and 
not by inheritance from their mother. Again, it is not said that 
Edith’s share is to be paid out of the proceeds of the farm, or that 
the “balance" to be divided amongst the children is so made up. 
The fact is that when the will was made the wife had some in
dependent means, and the probability is that the testator merely 
intended to express the wish that she would at her death dispose



37 D.L.R.] Dominion Law Kkports. 97

of all her property, that received from him as well as that which 
she otherwise possessed, in the way indicated.

I adopt the language of Boyd, (’., in Johnson v. Forney, 29 
O.L.R. 223, 9 D.L.R. 782, 14 D.L.R. 134, that “a wish or desire 
so expressed is no more than a suggestion to Ik* accepted or not 
by the donee but not amounting to a mandate or obligatory 
trust.” In the same case Meredith, C.J., treated as decisive the 
circumstances that the wish referred not only to the property 
acquired under the will hut to the devisee’s own property as well.

Having arrived at the conclusion from a perusal of the whole 
will that the intention of the testator was that his wife should take 
an estate in fee simple and not a mere life estate and that he had 
no intention of creating a trust in favour of the children, I turn to 
the decided cases to see if there is anything in them which would 
compel me to attribute to the testator any different intention.

I have read all the numerous cases cited by counsel, but 1 
shall content myself by referring to only a few of them.

In some of the earlier cases upon the construction of wills the 
rule was laid dowrn that the use of precatory words such as “I 
wish” or “It is my desire” and the like, should Ik* construed as 
creating a trust in favour of the object of the wish or desire. The 
rule was acted upon and a trust declared in cases where it was by 
no means clear that the testator had any thought of creating a 
trust and even in cases where it was quite clear that he had no 
such intention. In 1871 in Ixwibe v. Eatnes, L.R. 0 Ch. 597, the 
court first shewed a disposition to break away from the old rule and 
to establish the much more sensible one that the court’s duty was 
to find out w'hat upon the true construction was the intention of 
the testator rather than to lay hold of certain words which in 
other wills had been held to create a trust. Since the decision in 
Lambe v. Eames the new rule suggested as the proper one in that 
case has been consistently followed and applied in the following 
cases: Re Adams (1884), 27 Ch.D. 394 ; Re Digyles (1888), 39 Ch.D. 
253; Rank of Montreal v. Rower, 17 O.R. 548; 18 O.R. 220; 
Re Hamilton, |1895] 2 Ch. 370; Re Walker, [1898] 1 Ir. 5; Re Old- 
field, [1904] 1 Ch. 549; Comiskey v. Rowring-H anbury, [1904] 
1 Ch. 415, [1905] A.C. 84; ReConolly, (1910] 1 Ch. 219; Re Atkinson, 
80 L.J. Ch. 370; Johnson v. Farney, 29 O.L.R. 223, 14 D.L.R. 134; 
In re Cathcart, 8 O.W.N. 572.

Mathers,
C.J.K.B.
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MAN‘ In He Con oily, supra, Joyce, J., said: “I am bound by the
K. B. authorities with reference to precatory trusts and by the recent 

Perry vases beginning with He Hamilton to hold that where in a will
Pc ry words of gift are ust'd which by themselves are sufficient to give
----  a legatee, devisee or donee perhaps 1 should say, the whole pro-

cïiuV. perty in the subject matter of the gift then the interest of that
devisee or legatee will not 1hi cut down to a trust estate or to a 
life interest with a trust for disposal after the determination of 
the life by the mere expression of a desire such as ‘ 1 desire that the 
the propcrtv shall he left by the donee* to some charitable purpose 
or to somebody else.”

Still more recently, in Johnson v. Forney, supra, the modern 
rule was stated in substantially the same form: “An absolute gift 
is not to lx- cut down to a life interest merely by an expression of 
the testator’s wish that the donee shall by will or otherwise dispose 
of tlu' property in favour of individuals or families indicated by 
the testator.”

1 cannot say that I favour attempts to formulate arbitrary 
rules of construction as applicable to all cases as such rules are 
seldom fourni to be in all respects full and accurate. The above 
quoted attempts to summarize the results of decisions is, if I may 
with respect say so, defective in that they t>oth ignore the fact 
that expressions of wish or desire are sometimes capable of being 
construed as imperative, in which case they may be sufficient to 
create a trust.

As said by Lindlcy, L.J., in He Williams, [1807] 2 Ch. 12, at 10, 
“Not only in wills but in daily life an expression may be impera
tive in its real meaning although couched in language* which is 
not imperative in form. A request is often a polite form of com
mand.”

It would not be correct to say that a gift absolute in form can 
never be cut down to a lesser interest by the use of precatory 
words because such words will be held to create a trust if from the 
context it can Ik* seen that they were intended to be imperative: 
Hill v. Hill, [18117] 1 Q.B. 483; He Williams, supra, He Oldfield, 
[11)04] 1 Ch. 54!k

The rule cannot be safely laid down in less general terms than 
in the headnote He Hamilton, [1895] 2 Ch. 370, where it is stated 
that “In considering whether a precatory trust is attached to any
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legacy the court will In» guided by the intention of the testator MAN- 
apparent in the will and not by any particular word# in which the K. B.
wishes of the testator are expressed," or, as stated by Fry, L.J., in pER1|Y 
He Higgles, 39 Ch.D. 253, quoted with approval by Lopes, L.J., in
He Hamilton, supra: “The later eases have established the reason- ----
able rule that the court is to consider in each particular case what cjtTb 
was the testator's intention."

The plaintiffs’ counsel has cited and relied upon a number of 
cases in some of which at least, precatory words were construed as 
imperative. Three of the cases cited by the plaintiffs’ counsel 
involved the construction not of precatory words but of incon
sistent bequests and are consequently of little or no assistance in 
the construction of this will.

The first of them is He liagshaie, 41» L.J. ‘>(>7 (1877). In that 
case the court had to construe two apparently inconsistent gilts 
and if possible to make the two stand together. In the first place, 
there was a gift of the personal estate to the wife absolutely and 
later on a gift of the residue of the testator's estate, which as the 
will read included that already given to the wife, to trustees for 
his children. ( 'lcarlv the wife could not take absolutely what was 
left to trustees for the children. From a perusal of the whole will 
in the light of the circumstances, the court came to the conclusion 
that the testator meant his wife to have a life interest in the per
sonal estate only.

The next case is Estate of James Lupton, [1905] P. 321. This 
was another case of inconsistent gifts and not of precatory words.
The testator, a very ignorant and illiterate man, used a printed 
form of will with a holograph addition. In and by the printed 
portion his wife was given his real and personal property absolutely, 
but in the addition written by himself it was after her death to go 
absolutely to another. It was held that the testator probably did 
not appreciate the effect of the earlier words and really must have 
meant that his wife should take a life interest only.

He Salter Estate, [1917] 2 W.W.R. 1013, was of the same char
acter as the two already referred to. It did not involve the con
struction of precatory terms, but of apparently inconsistent gifts.
By one clause in the will property was left to the testator’s wife 
in terms which, standing alone, indicated an intention that the 
gift should be absolute. By a later clause it was declared that the
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same property should after his wife’s death go to his son absolutely. 
K. B. The intention that the son should have the property after his 
Perry wife's death was clearly and positively expressed, and hence he 
Perry must have intends! that his wife should enjoy the property for 
----- her life onlv.

Mathers,
C.J.K.B. The next case relied on is Comiskey v. Bowring-Hanbury,

[1905] AX’. 84. There the testator by his will left to his wife “the 
whole of my real and personal estate absolutely in full confidence 
that she will make such use of it as I should have made myself, 
and that at her death she will devise it to such one or more of my 
nieces as she may think fit, and in default of any disposition by 
her thereof, by will or testament, I hereby direct that all my estate 
l>e equally divided amongst the surviving said nieces." The Court 
of Appeal held ([1904] 1 Ch. 415) that the widow took the property 
unhampered by a trust, but the House of Lords, looking at the 
words merely as they stood in the will, and giving them their 
ordinary meaning, held that the wife took subject to an executory 
gift in favour of the nieces. Their Lordships attached importance 
to the fact that the property was to be kept together during the 
wife’s life and then “it" was to !>e devised to the nieces; and to 
the use of the words “I direct.” The case lays down no new 
principle but further affirms the doctrine that the testator's in
tention is to be ascertained and given effect to.

The case of Osterhout v. Osterhout, 8 O.L.R. 685, appears to 
have been a very plain one. The testator gave to his father 
one-half his ready money and securities, and one-half his other 
personal estate “with reversion to my brothers on the decease of 
my father." It is difficult to see how any controversy could arise 
as to the testator’s intention it was so clearly expressed, and the 
court of course held that the father took only a life interest.

In the Simon case, 19 Man. L.R. 450, the decision turned en
tirely upon the construction to l)e put on the French words “Je 
veux" used in the will. These words were construed as words of 
direction and not words of mere desire and as such to shew an 
intention to cut down the apparently absolute gift in favour of 
the widow. That was a decision by the (*ourt of Appeal and cer
tainly lays down no doctrine inconsistent with the long line of 
cases decided by the Court of Appeal and House of Lords in 
England.
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The ease that come» nearest to the present one is Re Walton 
Estate, 20 Man. L.R. 086, a decision by my brother Prendergast. 
There the testator had bequeathed to each of his 3 sons one-third 
of his share* in the Canadian Pacific Railway, the shares to lie 
transferred on the lxxiks of the company to their respective 
names. The will then said : “ My wish and desire, however, is that 
though each of my said 3 sons shall have had such shares so trans
ferred to them as aforesaid they shall not dispose of them but only 
the income derived therefrom shall be expended by them respect
ively and that ui>on the death of each of them his share shall lie 
disposed of and the proceeds thereof divided equally amongst all 
my grandchildren, and in the event of my son Percy dying and 
not leaving lawful issue his share shall be sold and apportioned 
amongst my grandchildren as aforesaid." My brother Prender
gast has, if I may say so, laid down the law with perfect accuracy; 
but a comparison of the two wills will shew that in the Perry will 
the second requisite to the creation of a precatory trust, viz., 
certainly as to the subject of the recommendation or wish, is 
entirely wanting. There is nothing in it to shew what property 
the testator wishes to be divided amongst the children. As already 
pointed out at the time the will was made his wife had independent 
means and the probabilities are that he had in his mind all the 
property of which she should die possessed. In any event there 
is nothing in the will to indicate that his wish related to the farm 
or its proceeds only. This circumstance sufficiently distinguishes 
the Perry will from the one in question: Re Walton Estate.

I have now dealt with all the cases cited by plaintiffs’ counsel. 
The most that can Ik* said of them is that they afford illustration 
of circumstances under which precatory words will be construed 
as imperative. Further than this no case upon the construction 
of one will can assist in the construction of another will. Since 
Lambe v. Eames, supra, was decided, no case can Ihi found in which 
precatory words not capable of an imperative construction have 
been held to create a trust; and they have been so construed when, 
and only when, it was manifest from the whole will that such was 
he testator’s intention. No such intention can lie gleaned from 
a perusal of this will, and I therefore hold that under it the de
fendant Jemima Perry, the mortgagor, took the whole estate in 
the farm, and that the plaintiffs have no right of action.

The charges made against the defendants W. T. Perry and
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Jemima Perry are that the former as executor of the will, with the 
K. B. acquiescence of the latter, wilfully and negligently dealt with and 
Perky trafficked in the 1,200 acres of wild lands left by the will to the 
Perry ® younger sons that the saint1 was lost to the estate. These two
----- defendants made common cause with the plaintiffs against their

CJLkS'. co-defendants. They were the chief witnesses on the plaintiffs' 
liehalf and were prepared to admit any wrongdoing the responsi
bility for which they could cast upon their co-defendants.

I pointed out at the trial that the logical result of Jemima 
Perry’s evidence was that the 1,200 acres with which she and the 
executor were said to have illegally trafficked to the damage of 
the estate ditl not belong to the estate, but was her own separate 
property and that the estate could not possibly Ik* injured by her 
dealing therewith. There was a good deal of evidence that this 
1,200 acres not only was in fact her own separate property, but 
that when the w ill came to 1m* probated she claimed it as such with 
the knowledge and acquiescence of W. T. Perry, the executor, and 
that she afterwards dealt with it as her own. Hut it is sufficient 
for the purposes of this case to hold, as I do, that the plaintiffs 
entirely failed to shew that this 1,200 acres formed part of the 
testator’s estate.

These being the facts, the whole claim of the plaintiffs against 
the executor and the widow, and through them against the other 
defendants, falls to the ground.

I further pointed out to the plaintiffs' counsel that the only 
possible way in which the estate as represented by the executor 
could become interested in these 1,200 acres w ould be if the widow 
were compelled to elect and had elected to take what was given 
her by the will ami relinquish her title to the 1,200 acres wild 
lands. As the case was framed, however, the question of election 
could not Ik* tricMl and no application to amend or recast it was 
made, but since the trial plaintiffs' counsel has addressed to me a 
written argument upon the subject of election.

The action was based upon the theory that the testator owned 
lx)th the wild lands and the home farm. That is the case the 
plaintiffs attempted to prove, and they must stand or fall by it. 
I believe in freely permitting amendments so that the real contro
versy between the parties may Ik* tried, but the plaintiffs having 
utterly failed to support the case made in their statement of claim.
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cannot after the action lias been tried lie permitted to abandon 
that claim and to substitute an entirely new and inconsistent one*, 
requiring a realignment of parties.

The plaintiffs have failed against all the defendants and tIn
action must be dismissed with costs.

The defendants’ solicitors have asked me- to award them costs, 
not only against the plaintiffs but as against their co-defendants 
W. T. Perry and Jemima Perry as well. There is no doubt that 
this litigation was instigated and promoted by W. T. Perry. 
Plaintiffs’ solicitors received their instructions from him. None of 
the plaintiffs appeared at the trial, and there was presented the 
somewhat unique sjiectacle of counsel for these two defendants 
endeavouring to support by argument the plaintiffs’ claim.

I was referred to rule 942 as conferring jurisdiction to make the 
order asked for. Before that rule was passed, when defendant was 
entitled to costs against a co-defendant, he could only be- given 
them by the awkward expedient of directing the plaintiff to add 
them to his costs against the cost-paying defendant. This rule 
was passed to remedy that defect and to give the right of recover
ing costs by one defendant against another direct. It was nôt 
intended to confer any new jurisdiction but to give a right of re
covering direct, what, theretofore, he could recover only through the 
plaintiff. Neither do I think that jurisdiction has been enlarged 
by rules 934 and 952. While the English O. 45, r. 1, was the same, 
it was held in He Mills, 34 Cli.l). 24, that no new jurisdiction was 
conferred by it. In consequence of that holding the rule was 
amended in 1890 and the words added : “And the court or judge 
shall have full power to determine by whom and to what extent 
such costs are to be paid.” Ontario also amended its rule from 
which our 934 was taken by adding the same words. This addition 
was held in England to give the right to award costs where pre
viously there was no power to do so: He Fisher, [1894] 1 Ch. 450; 
Dartford v. Moseley, [1900] 1 K.B. 402. In Ontario the amended 
rule has been held to empower the court to compel payment of 
costs by a person not a party to the proceedings, but in England it 
has been held that costs cannot be ordered against a stranger to 
the proceedings: Forbes Smith v. Forbes Smith, [1901] P. 258, at 
271 ; Hex v. Ashton (1915), 85 L.J.K.B. 27.

1 am of opinion, however, that tin- court has inherited from the
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old Court of Chancery inherent jurisdiction to compel the real 
instigator and promoter of unfounded litigation to pay the costs 
of it, at least when he is a party to the proceedings: He Bombay 
Civil Fund Act, 40 Ch.D. 288; Andrews v. Harms, 30 Ch.D. 133, 
and it may be although not a party: He Stunner and Beaverton, 
25 O.L.R. 100, 500, 2 D.L.R. 501.

The judgment will be that the action l>e dismissed as against 
all the defendants. And that the defendants other than W. T. 
Perry and Jemima Perry do recover their costs against the plain
tiffs and the .said W. T. Perry. Fiat for examinations for discovery.

I was asked to remove the restriction imt>oscd by rule 051 to 
taxing more than $-300. A judge has a discretion to do this only 
“in cases of special importance or difficulty or in any case in which 
he shall be of opinion that costs have been incurred by vexations 
or unreasonable conduct on the part of the plaintiff or defendant."

Under English O. 65, r. 0, providing for the allowance of costs 
upon a higher scale “on special grounds arising out of the nature 
and importance or difficulty or urgency" of the case, it has been 
held that neither the mere bulk of the case, whether in subject 
ntatter or in time occupied on the trial, nor the fact that charges 
of fraud or negligence are made constitute special ground for 
granting costs on the higher scale without which there is no 
jurisdiction to interfere: He Spettigue's Trusts, 32 W.R. 385; 
Paine v. Chisholm, [1891] 1 Q.B. 531; Assets Development Co. v. 
Close, [1900] 2 Ch. 717. (Ireat caution must lie observed in apply
ing the English cases not only liecause the difference of the word
ing of the two rules but also Itecause the difference in circumstances 
between here and England. The fact that a case is of great im
portance ami difficulty is not sufficient under the English rule 
because, under it, the discretion can only be exercised “onspecial 
grounds arising out of the nature and importance or difficulty, etc." 
of the case: Williamson v. North Staffordshire, 32 Ch.D. 399; 
Hivington v. Cordon, [1901] 1 Ch. 561; whereas under our rule all 
that is required is that the case be of “special importance or dif
ficulty." Again the English rule does not impose an arbitrary 
limitation upon the quantum of costs recoverable, but only re
lates to the scale upon which costs may l>e taxed. Under such a 
rule all the costs necessarily incurred would be taxed on the same 
scale, including counsel fees, and the time necessarily consumed in
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the trial would not seem to lie a special ground for allowing costs 
on an increasetl scale, as was decided in Williamson v. Xorth 
Staffordshire and Paine v. Chisholm. It may lx» that under a rule 
which establishes an arbitrary limit of 8300 including counsel fees 
the length of time necessarily occupied in the trial ought to In* 
considered as constituting a case, one of “ importance or difficulty.” 
Upon that point, however, 1 at present express no opinion. The 
ground urged in this case is that charges of negligence1 and fraud 
were recklessly made against professional men. A case tloes not 
become one of special importance or difficulty for that reason 
alone as said by Buckley, J., in Assets Development Co. v. Close, 
11900] 2 Ch. 717, at 721 : “ I do not find myself in a position to lay 
hold of the mere fact that fraud is alleged as a special ground for 
ordering the plaintiff to pay more than the usual costs."

I must decline, therefore, to interfere with the costs as fixed 
by the rule. Action dismissed.
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BEURY v. CANADA NATIONAL FIRE INSURANCE Co. qNT.
Ontario Supreme Court, Ap/tellate Division. Meredith, C.J.C.V.. Itiddetl. < (\ 

Lennox and Hose, JJ. A/rrU 13, 1917. ^.v.

Insurance (§ III A—44)—Interim receipt—Duration.
An interim receipt for it period of 30 days, issued on an application for 

a yearly jxilicy, covers a loss occurring after the expiration of the receipt 
but within the term for which the |x>iicy applied for was accepted.

135 D.L.H. 790, 38 0.L.R. 596, affirmed. 1

Appeal by the defendants from the judgment of Britton, J., Statement. 
35 D.L.R. 790, 38 O.L.R. 596. Affirmai.

A. C. Heighington, for the appellants.
Gideon Grant and P. E. F. Smily, for the plaintiffs, respondents.
Meredith, C.J.C.P.:—It seems to l>e a growing fashion cTc'p.’ 

for plaintiffs in actions against insurance companies to 
imagine that all that need lie done by them to obtain a judgment 
in their favour is to refer the Court to some insurance enactment : 
and to feel aggrieved when required to bring their cases, by evi
dence, within the provision of the enactment the lienefits of which 
they claim: and a fashion which, I have no doubt, receives quite 
too much encouragement from the jury-lx>x, if not also from the 
Bench.

This case is one of that character : we are expected by the plain- 
tiffs to assume that the ease is one within the provisions of con
dition 8, sec. 194 of the Ontario Insurance Act, and apply its
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provisions so as to exclude the defence that the insurance actually 
effected was for one month only, and that the loss occurred after 
the expiration of that month. But the ordinary and obvious rule, 
that you must catch your hare before you can cook it, must not 
lie overlooked here, whether it has been or has not been elsewhere.

In another case, of a like character, before this Qourt a short 
time ago, and liefore the Supreme Court of Canada more recently 
—Sharkey v. Yorkshire Insurance Co., 37O.L.R.344,54 S.C.R.92, 
32 D.L.R. 711—we were urged, in like manner, to apply the pro
visions of sec. 156 of the Ontario Insurance Act, not to any term 
or condition of the contract, but to the consideration of the ques
tion what the contract itself really was; whether it was for the 
insurance of a horse in a dying state when the contrai t was actu
ally made, or was of a sound horse at that time; and so urged 
although, upon that question, the plaintiff herself had adduced, 
as evidence in her behalf, the application for insurance which, 
under sec. 156, she sought to exclude in so far as it might sustain 
the defendants’ contention as to the proper interpretation of the con
tract as evidenced by the policy alone; and although sec. 156 is 
expressly made subject to the provisions of sec. 194, one of the 
conditions of which makes the application a controlling factor: 
condition 8. 1 refer especially to this case, as one of the learned
Judges of the Supreme Court of Canaila seems to have given some 
encouragement to that urging which seems to have lieen renewed 
in that Court; an encouragement which may call for a statement 
of my reasons for having rejected it in this Court, reasons not 
printed liecause they seemed to me too obvious to justify the waste 
of a word over them: and indeed wasting a word over them now 
may lie unnecessary, as another of the Judges of that Court made 
plain the absurdity of making evidence of the application in one 
breath and endeavouring in the next breath to exclude all parts of 
it not favourable to the party who had apiiealed to and made 
evidence of it; and as the learned Judge who appeared to give 
encouragement to the contention concluded his judgment by fol
lowing precisely the same method and reaching exactly the same 
conclusion as that followed and reached in the judgment he at the 
outset found fault with. So that, perhaps, it should be enough, 
in the interests of justice, to let the overruling, by the latter part 
of that judgment, of the former part of it, suffice; but, liaving
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regard to the methods so commonly adopted, as I have said, in 
cases such as that, and to the encouragement given to them, it may 
lie lletter to state fully my reasons for dealing with the application 
for the insurance in Sharkey's case in the manner in which it was 
dealt with hv me, whether those reasons lie good, had, or indiffer
ent, and whether or not they should have lieen and should lie 
obvious. The question in Sharkey’s case was, as I have said: 
What was the contract? The words of the policy favoured the 
defendants’ contention upon this question. The most that could 
lie reasonably contended for by the plaintiff was that they were to 
some extent ambiguous. And in these circumstances she appealed 
to her application for the policy, with a view to support her con
tention as to the real meaning of the contract. Apart from any 
of the provisions of the Ontario Insurance Act, that she had a 
right to do, because the application was expressly incorporated with 
and made part of the contract; and nothing in the Act precluded her 
from appealing to that part of the contract in aid of her conten
tion as to its true meaning. The restrictions of sec. 150 (3) arc 
expressly limited to insurance companies: whilst, as I have said, 
these restrictions are made expressly subject to the provisions of 
sec. 194, one of which makes the application control the contract 
to the extent provided for in it : condition 8. Then, having so 
rightly made the application part of the contract for her purpose, 
I should have thought it altogether too childish to contend that 
it could lie looked at in so far only as it might help the plaintiff. 
At the trial the plaintiff had succeeded mainly, it seemed to me, 
l>ceause the figure and abbreviated word “3 mos.” were written 
in a marginal comer of the application, and upon that mainly she 
relied in this Court to support that judgment. Other parts of it 
supi>orted the defendants’ contention; and yet it was seriously 
urged that they could not lx1 looked at even to counteract the 
effect of the marginal words “3 mos.” The only pity is that it 
should be needful to say: that the whole of the writing may be 
looked at in such circumstances; that it must Ihî looked at unless 
we are also to close our eyes to conmion sense and the law. Regard 
must be had to the whole enactment and to its purposes. A word 
here and a word there in any writing may lie made contradictory 
of each other, and to lead to all sorts of absurdities if we confine 
our view to the words here and there and arc blind to purposes 
and context. The main purjxjsc of sec. 156 is to provide against
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ONT. terms and conditions modifying or impairing the contract of in- 
8. C. surance. Contracts of insurance were frequently rendered invalid 

Beurt by “warranties” contained in the application; insurers gierhaps 
Canada Renerally not knowing the nature and effect of a warranty. No 

National question of any such character arose in this case: and, having 
iNstilmice regard to sec. 194, condition 8, I find it difficult to understand 

Co. why, in a case such as this, in which there is nothing like an attempt 
Meredith. to modify or impair the policy, by terms, conditions, or warranty, 

the application may not be looked at if there lie ambiguity in the 
expressed words of the contract. But it was not needful to express 
an opinion on that question; the plaintiff, having made evidence 
of the application, was liound by that course, even if otherwise it 
would not have lieen evidence. And, liesides all this, an appli
cation might well lie conclusive evidence if reformation of the con
tract were sought : the Act can hardly liave lieen meant to bind 
the parties to a contract which neither ever made or intended to 
make.

Then, coming I lack to this case. The provisions of condition 8, 
sec. 194, cannot lie applied to it until the plaintiffs have proved 
that the interim receipt, upon which this action is brought, is not 
in accordance with the terms of their application for such insur
ance, and that the company did not point out in writing the 
particulars wherein it so differed. And the only point of difference 
that is material to the rights of the parties is: whether the insur
ance was one for the long-date—one year—or was one for the 
short-date—30 days. If for the short-date only, then the defend
ants are not liable ; that date expired liefore the fire: if for a year, 
then the defendants are liable, there is really no substantial 
defence to the action.

The parties are agreed upon two t hings : (1) that a contract 
of insurance was made; and (2) that it was made verbally, by 
telephone.

The substance of the evidence respecting the contract, shortly 
stated, in the words of those most concerned in the making of it, 
I shall now read ; the contract having lieen made on the plaintiffs’ 
liehalf, not by themselves, but by a firm of capable insurance 
brokers; and on the defendants’ liehalf, by their manager for this 
Province.

The head of the firm of brokers did not make the contract, but
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his testimony shews that it was not made on any written appli
cation, but was made verbally. He stated that thus:—

“ Q. The matter was arranged by telephone l>efore the written 
application was sent over? A. In the ordinary course of business 
it likely would be.

“Q. Don’t you know? A. I should think so.”
Then the defendants’ manager, with whom this contract was 

made, after saying that it was made verbally by telephone, states 
thus what it was: “He asked if I would issue a cover note or 
interim receipt. I was reluctant to do this, but I said I would do 
it subject to inspection. I marked the requisition form in pencil 
when it came in, ‘Subject to inspection.’”

And the broker who actually made the contract in the plaint
iffs’ behalf, after also stating that it was made verbally by tele
phone, gives this account of what it was:—

“Mr. Heighington: At any rate, you spoke to Mr. ( orbould? 
A. I did; the matter was arranged with him.

“Q. I am instructed that Mr. (’orbould at first declined the 
risk altogether, didn’t want it at all. A. To us?

“Q. Yes, to you. A. Well, in his conversation he may have 
indicated that he thought it was a class that is unusual, asked for 
a lot of information. Finally I think it ended up something like 
this: Well, he wasn’t going to refuse the risk, after I had de
scried it, because others had refused it. He would go on and have 
an inspection made.

“Q. He said it ended up by you asking for a covering note? 
A. Exactly. The insurance was Ixiund.

“Q. He said you asked for a covering note? A. An interim 
receipt.

“Q. And that he said, Yes, subject to inspection? A. Well, 
he indicated that he would want to inspect the risk, naturally.

“Q. Tliat was l>efore any application or binder from your 
office went over? A. Naturally, the insurance has to lx? arranged 
over the ’phone first.

“Q. Then you sent over a binder? A. Our term for that is 
a requisition for insurance.

“Q. That was the document you sent over? A. That is his 
copy. That is what went to his office.”

After this verl>al application and contract were made, the
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defendants, in evidence of it, prepared and sent to the brokers the 
interim receipt in question, and upon which this action is brought : 
and these experienced and callable brokers received it, and, after 
some length of time, sent it on to the plaintiffs, as the contract 
thus made.

The interim receipt is for insurance for not more than 30 days. 
The brokers knew this; they knew all about insurance in all its 
phases; and they asked for an interim receipt and accepted this re
ceipt as a writing setting out truly what the contract was; and, as 
I have said, sent it on to the plaintiffs as such.

After the verbal contract was made, an application in writing 
for insurance for 12 months was sent by the brokers to the defend
ants: that is, after they had verbally applied for insurance for 12 
months, but had succeeded in getting it for 30 days only.

The interim receipt recites an application for insurance for 
12 months, but gives it for 30 days only.

During the 30 days, the defendants’ manager for this Province 
took some steps towards obtaining from the head office of the 
company in the Province oi Manitoba insurance for the 12 months; 
but nothing definite was ever done in it: the application was not 
sent on nor any policy ever issued: and under the terms of the 
interim receipt, unless a policy was issued in the 30 days, the in
surance was not extended beyond that short-date or covering 
Iteriod.

During the 30 days, the defendants’ manager asked the brokers 
in effect to get them released from their contract, which meant to 
place the insurance elsewhere : and, after the loss had occurred, it 
is said that the manager inquired whether they had lieen released.

Then, in these circumstances, what is proved?
The onus of proof is on the plaintiffs; and, in order to succeed 

on this appeal, they must have proved at the trial either: (1) 
that the contract of insurance was for 12 months; or (2) that, on 
an application for 12 months’ insurance for them, the defendants, 
without pointing out in writing that their interim receipt was for 
30 days at most, sent to them their interim receipt for that short- 
date only.

These questions are purely questions of fact; but, as the trial 
Judge does not seem to me to have quite so dealt with them, if 
the case had even now to lie determined by me alone, I should



37 D.L.R.] Dominion Law Reports. Ill

probably reach, without any great difficulty, the conclusion that 
the plaintiffs had failed to satisfy the onus of proof, resting upon 
them, in both respects.

The fact that the written application for a year’s insurance was 
sent to the defendants' manager after the verbal contract had l>een 
made, does not seem to me to l>e at all inconsistent with the whole 
testimony as to short-date or covering insurance; having got the 
short-date or covering insurance, it was the most probable thing 
that the application for the long-date would l>c made: there were 
30 days in which it might be obtained; and, as it had not liecn 
made plain that the defendants would not in the 30 days agree to 
extend the insurance, this written application is no more than 
would Ik* exacted: and, if there were no ho]M* of an extension, 
what object could there be in sending it when the contract was 
already made and made for t he short-date only?

Nor does the recital in the interim receipt conflict with the 
story of the contract for covering insurance only. The applica
tion, that is, the verbal application, was for 12 months; but, that 
l>eing refused, the parties agreed upon the insurance for 30 days 
only; ami so the interim receipt is correct in all its details in that 
respect.

So, too, as to the desire to Ik* relieved: the defendants did not 
like the risk : they desired to be relieved from it, but from what 
risk? Why not the 30 days? All this is quite consistent with a 
risk for 30 days; and more than consistent with it; for, if the con
tract covered the 12 months, can there be any doubt that the de
fendants would have given the seven days’ notice provided for in 
the Act and have relieved themselves: with a risk for 30 days only 
that was not worth while, the risk would run out as soon of its 
own accord. And insurance companies do not care to antagonise 
insurance brokers, through whom they may acquire much insur
ance.

And as to the inquiry after the fire, whatever it may have lieen, 
it was quite natural, even if the risk had been only for 30 days.

Rut, as I have said, the questions involved are purely questions 
of fact; and as, however it may have been at the trial, here the 
Judges have had the benefit of a full discussion of these consider
ations, and yet three of them at least are able to find in favour of 
the plaintiffs on one or both of the questions upon which the
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parties' rights <lepen<l, the judgment of the Court must lie in 
favour of the plaintiffs.

The appeal must Ik* dismissed.
Riddell, J.:—The plaintiffs, desiring to insure for $19,500 

their building and contents, employed a firm of insurance brokers, 
Messrs. McLean, Szeliski & Stone, of Toronto, to place the insur
ance. The brokers proceeded to place it with their own companies 
and others. Amongst others applied to were the defendants, who 
issued an interim receipt for $2,000 dated the 30th April, 1915; 
a tire occurred on the 31st May; the plaintiffs furnished proofs of 
loss, Ac.; and, the defendants refusing to pay, this action was 
brought. At the trial l>efore my brother Britton at Toronto, in 
Octoliei, 1910, judgment was given for the plaintiffs for $1,897.41, 
interest, and costs. The defendants now appeal.

The only question to l>c determined is, “What was the contract 
of insurance?” And that involves both statutory law and fact.

Leaving aside immaterial detail, the facts are as follow: —
Brislcy, the right-hand man of Mr. McIanui, the head of the 

broker firm, took charge of placing the insurance; lie spoke to a 
friend of his, one Knowland, in the office of the defendants’ agency, 
and was referred to Corlxmld, the defendants’ Toronto manager, 
“to discuss the hazards of the risk.” The risk was an unusual one, 
and had l>een refused by other companies, but that circumstance 
did not prevent Vorbould from considering insurance; he said “lie 
would go on and have an inspection made.” Then Brisley asked 
for “a covering note” or “an interim receipt ;” and Vorboukl said, 
“Yes, subject to inspection.”

This is Brisley’s story; Corl>ould’s is a little different. He says 
that, not receiving satisfaction from Brisley, he spoke to McLean, 
who gave him further information, and thereupon he (C’orl>ould) 
said he would take it subject to insertion. “He (McLean) asked 
if I (Corl>ould) would issue a cover note or interim receipt. 1 was 
reluctant to do this, but I said 1 would do it subject to inspection.”

Quâcunque via, there was an agreement on the part of Corbould 
to "issue a cover note or an interim receipt,” “subject to inspec
tion.” If it were shewn that that agreement xvas implemented, 
and the interim receipt issued thereunder, the defendants might 
have a stronger case; but no one says that such was the fact.
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An application in writing comes in for 12 months’ insurance: 
the manager, Corbould, pencils on it, “Subject to inspection,” 
and issues an interim receipt: “Messrs. A. R. Williams . . .
having applied for insurance against fire for 12 months from 
this date for two thousand dollars . . . premium ojien . .

. it is hereby agreed by the Canada National Fire Insurance 
Company that . . . the atxive property is hereby insured, sub
ject to the conditions and stipulations of its policy, for 30 days 
from this date or until a policy is sooner delivered or notice is 
given that the application is declined by the company, in which 
event this interim guarantee shall l>ecome void and of no effect.”

It seems to me that the insurance company, upon receipt of 
the application in writing, chose to accept the written application 
rather than to carry out the oral arrangement. Their manager, 
upon receipt of the written application, issued an interim receipt 
in answer and expressly referring to it. McLean swears positively 
that his firm delivered the application to the defendants and 
“obtained an interim receipt for it” (p. 31 of the notes of evi
dence). I think the company must be in the same position as if 
the written documents shewed the contract.

Kspeciallv is this the case when we find that the manager allot
ted to the application, a policy number, filled in the open rate, the 
premium, &c., &c.

When the application is for a 12 months’ policy, any policy 
furnished “after such application” shall be deemed “to Ik* in 
accordance with the terms of the application” for 12 months— 
the Insurance Act, R.S.O. 1914, ch. 183, sec. 194, statutory con
dition 8—unless the company take the prescril>ed precaution. An 
interim receipt is, by the combined effect of clauses 45 and 14 of 
sec. 2, a “policy;” the company did not point out in writing the 
particulars wherein it differs from the application; and I think 
the effect of the statute is to make this a binding policy for 12 
months.

The decision of the Supreme Court of Canada in Dominion 
(frange Mutual Fire Insurance Association v. liraitt, 25 S.C.R.154, 
approving as it does Barnes v. Dominion (irange Mutual Fire 
Assurance Association (1895), 22 A.R. 68, prevents us from giving 
any advantage to the company from the terms of the interim 
receipt.
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1 have not taken into consideration in this judgment the sub
sequent conduct of Corbould; it does not assist, but, as I think, 
weakens, the case of the defendants.

The appeal should lie dismissed with costs.
Host:, J.:—The interim receipt issued by the defendants pur- 

]x>rted to grant insurance for 30 days from the 30th April, 1915, 
or until a policy was sooner delivered or notice was given that the 
application was declined. The fire in respect of which the claim 
sued upon was made occurred on the 31st May, 1915, i.e., one day 
after the expiration of the 30 days. The plaintiffs say that, never
theless, they are entitled to recover 1 «'cause the receipt was issued 
after application for insurance for a year, and, as the defendants 
failed to point out in writing the particulars wherein the receipt 
differed from the application, the 8th statutory condition has the 
effect of extending the term of the insurance that the interim 
receipt purports to grant.

In endeavouring to solve the question whether the 8th condi
tion has the effect contended for, the first thing to do is to deter
mine what the application was that led to the issue of the receipt. 
This apparently simple question of fact has caused me great diffi
culty. The insurance in question forms part of a total insurance 
of some $19,500, represented by the policies or interim receipts of 
a number of companies. The plaintiffs did not themselves place 
the insurance, but entrusted the business to brokers, Messrs. 
McLean, Szeliski & Stone, and all the communications with the 
defendant company were through those brokers. The risk was an 
extra-hazardous one, and, apparently, it was not easy to procure 
the whole of the required insurance; indeed, some companies seem 
to have declined it before the offer of a portion of it, $2,000, to 
the defendants. Mr. Brisley, “Mr. McLean’s right-hand man,” 
thought he would offer some of the business to his friend Mr. 
Know-land, the Toronto agent of the defendants. Accordingly, 
he spoke on the telephone to Know-land, whose office is in the 
same room or suite of rooms as that of Mr. Corbould, the manager 
of the defendants' Ontario branch. Knowland referred the matter 
to Corbould "to discuss the hazards of the risk.” Brisley then 
spoke to Corbould. His account of the result of the conversation 
is, that Corliould "wasn’t going to refuse the risk, after (Brisley) 
had described it, because others had refused. He would go on and
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have an inspection made. The insurance was bound.” Brisley 
asked for an interim receipt. Corlwuld “naturally indicated that 
he would want to insj>ect the risk.” The insurance lieing thus 
arranged, a requisition for insurance was sent to the defendants 
The “requisition”, which is an exhibit, is on a printed form of the 
brokers, addressed to F. S. Knowland, and saying in part : “ Please 
bind for us the following insurance: Name of company—Canada
National. Interim No............... , Policy No................replacing—
new.................................... Amount. .$2,000, Rate—open; Term—
12 months. From April 30, 1915, to Apr. 30, 1910................. ”
The words above printed in italics are printed in the requisition. 
The other words are typewritten.

Mr. McLean adds that the requisition was delivered to the 
company, and that the brokers “obtained an interim receipt for it.”

Mr. Corbould says that, when the matter was referred to him 
by Know land, he spoke on the telephone first to Brisley, who could 
not give him all the information he wanted, and then to McLean. 
After getting additional information from Mctaan, he said he 
“would take it subject to inspection.” The time at which the 
inspection could l>e made was discussed, and then Mcl^ean “asked 
if I would issue a cover note or interim receipt. 1 was reluctant 
to do this, but I said I would do it subject to inspection. 1 marked 
the requisition form in pencil, when it came in, ‘subject to inspec
tion.’” There is no evidence as to exactly what Corbould meant 
by taking the insurance or issuing the interim receipt “subject to 
inspection;” but it is plain that he did not mean that he would 
not bind his company until he liad made an inspection, because 
he, personally, issued the interim receipt. There never was an 
inspection of the premises by or on behalf of the defendants; but 
on the 25th April, the brokers having furnished the form for the 
written portion of the policy, there was apparently a conversation 
on the telephone between some one in the office of the brokers and 
some one in Mr. Corbould’s office, and a letter was written by 
Mr. Corbould's instructions, and in his name, to the brokers, 
saying: “We wish to be relieved of liability in this connection as 
soon as possible, as, upon inspection, we find that this is a class of 
risk which our company prefer to avoid. Please return interim 
receipt, when we will calculate the premium for time on risk. 
Thanking you for the offer of this business....................”
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The brokers apparently made some efforts to get another 
eompanv to go on the risk instead of the defendants, but did not 
sueceed. Two or three days liefore the fire. Mr. Corliould’s assist
ant asked them on the telephone whether they “had relieved the 
Canada National of liability,” and, being told that the brokers 
were “doing (their) liest to relieve them at the earliest possible 
moment,” “replied to the effect that he wished (the brokers) 
would get them off as soon as possible.”

I think the foregoing is prnrticnlly all the evidence as to what 
was done, and the only other bit of testimony that need lie referred 
to is Mr. Corlmuld's statement of the practice. He says that 
probably “ninety-five per cent, of all the (fire) insurance written 
is written first on an interim receipt . . . that is, the com
pany or one of its agents issues an interim receipt to the man 
who makes the application for the insurance, . . . and that 
is followed usually by a policy written some time afterwards, if 
the risk is accepted." The policy may not issue for thirty, sixty, 
or ninety days, “depending on the amount of business in hand or 
on how soon you get your forms."

Upon this evidence, the defendants’ argument is, that there 
was an application for insurance for a period longer than a month, 
presumably a year, which was declined; and thereupon an appli
cation for insurance, in the form of an interim receipt for a month, 
which was accepted; and that the requisition which was sent in, 
and which was in the same terms as the application that had lieen 
declined, has no bearing upon the case: and that, therefore, there 
is no difference between the real “application” and the interim 
receipt, and no case for resorting to the 8th statutory condition, 
even if that condition might otherwise be applicable.

If the fact is, as the defendants contend, that the parol appli
cation for insurance for the full term was refused, and that there
upon there was a parol application for insurance for a month, 
which was accepted, I think the decision must be in the defend
ants’ favour. The 8th condition is applicable to parol applications: 
Davidson v. Waterloo Mutual Fire Insurance Co. (1905), 9 O.L.R. 
394 ; and, if the written requisition was not acted upon, there is no 
difficulty in holding that, although the interim receipt (which is 
a “policy," within the meaning of the condition—Coulter v. 
Equity Fire Insurance Co. (1904), 7 O.L.R. 180, 184), was “after”
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the written requisition in point of time, it is controlled, not by it, 
but by the parol application.

After a great deal of consideration, and, I must confess, with 
some hesitation, I have come to the conclusion that the 
evidence does not support the defendants' argument. It seems to 
me that the fair result of the evidence, especially when Mr. Cor- 
Ijould’s statement of the practice is kept in mind, is, that there was 
a parol application for and granting of insurance for the extended 
period "subject to inspection,” and, as incidental to and part of 
that insurance, a request for and the issue of the interim receipt, 
as evidencing the agreement that had been made. I have reached 
this conclusion upon the evidence as to what was said, and without 
regard to the wording of the receipt, and without regard to the 
evidence to which I have referred as to the efforts of the defendants 
to get off the risk. But I think, in addition, that, with jicrfcct 
fairness to the company, some slight effect may well lie given to 
the fact that the receipt recites an application for insurance for 
12 months.

Upon my finding as to the facts, there remains to lie consid
ered whether, because of the 8th condition, or even without refer
ence to it, the defendants arc to lie held to have entered into a 
contract for a year, from which they could escape only by termi
nating the insurance in the way prescrilied by the Act. I think 
it ought almost to be held that there was a valid parol contract for 
insurance for a year, and that the mere delivery of a receipt 
for insurance for a month was ineffective to reduce the term: 
Coulter v. Equity Fire Insurance Co. (1904), U O.L.R. 35; but, 
without going that far, I should hold that there was an application 
for insurance for a year, followed by the receipt in question, and 
that the plaintiffs’ case is, therefore, made out, unless, as Mr. 
Heighington argues, the 8th statutory condition is not effective to 
extend the term for which the interim receipt purports to bind the 
company. Mr. Heighington said, and, I think, correctly, that in 
every case cited as authority for the proposition that where there 
has been an application for a year followed by a receipt for a month, 
the receipt is, by reason of the condition, to lie treated ns valid 
for the year, you find some additional fact suEcient to sustain the 
judgment. For instance, in Coulter v. Equity Fire Insurance Co., 
9 O.L.R. 35, it was found as a fact that there was a valid parol
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contract for a year (p. 40), and, after delivery of the receipt, the 
company accepted a year’s premium and retained it for ten months : 
in Dominion Orange Mutual Fire Insurance Association v. Bradt, 
25 S.C.R. 154, it was held, on the construction of the document 
itself, that there was a completed contract for 4 years. How
ever, one of the grounds taken by the present Chief Justice of 
Ontario in his judgment in the Coulter case, 7 O.L.R. 180, at p. 
184, was, that the condition has the effect contended for, and, no 
doubt having been cast upon this decision when the case came 
before the Court of Appeal, 9 O.L.R. 35, I think that, notwith
standing the doubt raised by Anglin, J., in Sharkey v. Yorkshire 
Insurance Co., 54 S.C.R. 92, 32 D.L.R. 711, the matter is hardly 
open for discussion in this Court. Moreover, with what Anglin, 
J., said in Sharkey's case is to be contrasted what was said by 
Idington, J., in Laforest v. Factories Insurance Co. (1910), 30 D.L.R. 
265, 53 S.C.R. 290, at p. 301 : “The obvious purpose of the con
dition . . . was to meet the not infrequent cases of a
variation in or departure from the description of the subject-matter 
insured, as given in the application, or the time to run, or rate (if 
any) specified therein. Such like errors sometimes might creep in, 
and the insured was thus protected.”

It was argued that the ownership of the goods was not proved. 
I think the evidence on this point was sufficient to justify the 
learned trial Judge’s finding in favour of the plaintiffs.

It was also argued that, because there do not appear on the 
face of the interim receipt all the particulars that sec. 193 of the 
Ontario Insurance Act requires to be set forth on the face of the 
policy, the receipt in question cannot be considered a “policy” 
within the meaning of the 8th statutory condition. I do not think 
this objection is open to the company.

I would dismiss the appeal with costs.
Lennox, J., agreed that the appeal should be dismissed with 

costs. Appeal dismissed with costs.

KILGOUR v. ST. JOHN.
Manitoba King's Bench, Galt, J. June tl, 1917.

Pleading (§ I 8—145)—Striking out—Discretion—Reinstatement on 
appeal—Amendment.

An appellate court has the right to re-instate statement of defence 
struck out for insufficiency by a master in chambers, though within 
his discretion to do so, if it sufficiently appears that the defendant is 
entitled to have the ease tried in court rather than summarily dealt 
with in chambers; the insufficiency may be amended.
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Appeal from an order made by the Referee in Chambers 
striking out the defendant’s statement of defence, and allowing the 
plaintiff to sign judgment. Reversed.

IV. //. Trueman, K.C., for plaintiff; C. I). Hales, for defendant.
Ualt, J.:—The action is brought upon a.promissory note 

made on February 22, 1916, for the sum of $1,000, payable 3 
months after date, together with interest thereon amounting to the 
sum of $40.15.

The defendant has filed the following defence:—
2. The defendant says that prior to the making of the «aid promissory 

note, one Fred T. Gilroy of the City of Winnipeg, was in the City of New 
York seeking to secure contracts for munitions of war and other supplies for 
the British and French Governments, and was in need of funds for the pur
pose of carrying on the work of securing said contracts; ami to enable him 
to enter into said contracts. To secure said money said Gilroy wired to the 
plaintiff that the plaintiff should send to him $1,000 and in said wire he 
represented to the plaintiff that he had certain profitable contracts in view 
which he required said money to cover. The plaintiff shewed saill wire to the 
defendant and told defendant that if he would make a promissory note for 
$1,000 he would give the defendant one-half the profits that would be made 
from sending said sum to Gilroy. The defendant, acting ujxm said state
ment, signed said promissory note, ami the plaintiff sent said $1,000 to said 
Gilroy. The defendant says that there was no agreement by defendant to 
pay said promissory note, and that it was the ex|>ertn1 ion of plaintiff that the 
same would be paid by moneys,! o be received from said Gilroy. In the al
ternative the defendant says it was the intention and meaning of said arrange
ment entered into between him ami the plaintiff that in event of the proceeds 
and profits from the investment of said $1,000 in manner aforesaid not being 
sufficient to pay off said promissory note the same should be paid equally by 
the plaintiff and defendant. On the maturity of said promissory note the 
plaintiff and defendant hail not received any moneys from the said Gilroy 
with which to pay said promissory note and thcrcu|xni the same was renewed 
by the promissory note sued upon. The defendant says by reason of the 
premises he is not liable to pay more than said sum of $500 on account of said 
last mentioned promissory note, which sum the defendant is willing ami 
hereby offers to pay to the plaint iff.

.'I. The defendant denies that he is indebted to the plaintiff in the amount 
of said promissory note.

The material filed by the parties on the motion is fragmentary 
and fails to shew some material facts. It was argued by the 
defendant that the transaction in question really constituted a 
partnership between the parties in respect to the venture, but 
this fact has not l)een explicitly pleaded, nor does the material 
shew to what extent, if any, Gilroy’s speculation in New York 
succeeded, or whether it has hopelessly failed.

But it is alleged that the defendant was not expected to pay
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__ the note, as it was anticipated that the amount would be paid 
K. B. by moneys to lx* received from Gilroy. In the alternative the

Kiluovb defendant says that he was not liable to pay more than $500
. *'• being half the amount of the note.St. John.

The question as to the liability of a defendant to have his 
defence (or appearance as the case may be) struck out has 
been dealt with in many cases of highest authority, and those 
eases shew, that, notwithstanding the exercise1 of the discretion of 
a master or judge of first instance, the court is at liberty to re
instate the defence if it lx* satisfied that the circumstances justify 
it. The principle on which the court should act may be gathered 
from the following authorities:—In Yorkshire Hanking Co. v. 
Heatson (1870), 4 C.P.D. 213; Ix>rd Coleridge, (’.J., says, at p. 215: 
—“The cases shew that the true view of O. XIV., is that if there 
is a bond fide defence .... not necessarily a good one, and 
not necessarily a right one. . . . the defendant is not liable
to be put on terms." In Jones v. Stone, [1894] A.C. 122, a judge 
in chambers in Western Australia made an order allowing the 
respondent to sign final judgment in an action of ejectment. 
The judge held that the appellant had disclosed no reasonable 
ground of defence. The Supreme Court of Western Australia 
affirmed this judgment. On appeal to the Privy Council this 
order was reversed. In delivering judgment Lord Halsbury says, 
at p. 124:—“The proceeding established by that order is a 
peculiar proceeding, intended only to apply to cases where there 
can be no reasonable doubt that a plaintiff is entitled to judgment, 
and where, therefore, it is inexpedient to allow' a defendant to 
defend for mere purposes of delay. The present case is not on» 
of that kind; and their lordships cannot do otherwise than regret 
that the action was not allowed to be defended on its merits in 
the ordinary course*, in which event the expense and delay of the 
present appeal to the Privy Council would have lx*cn avoided.”

In Jacobs v. Booth's Distillery Co., 85 L.T. 292, the master had 
ordered the amount claimed by the plaintiff to !)e paid into court 
within 7 days, with judgment if the sum was not so paid, and this 
order was affirmed on appeal by the judge in chambers and by 
the Court of Appeal. The House of Lords reversed the order. 
In giving judgment Lord James of Hereford says:—

The view which I think ought to be taken of Order XIV. is that the 
tribunal to which the application is made should simply determine: “ Is there
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a triable issue to go before a jury or a court?” It is not for that tribunal to 
enter into the merits of the case at all. It ought to make the order only when 
it can say to the person who opposes the order, ‘‘You have no defence. You 
could not by general demurrer, if it wen* a point of law, raise a defence here. 
We think it impossible for you to go before any tribunal to determine the 
question of fact.” We are not expressing any opinion whatever u|»on the 
merits of the case. It ap|K*ars to me that then* is a fair issue to be tried. 
On which side the chances of success are, it is not for this House to deter
mine; but thinking as I do that there is a fair issue to lie tried by a 
competent tribunal, it seems to me to lie |ierfectly clear that the order of 
the Court of Ap|>cal ought to be reversed.

Annual Practice1, 1917, pp. 178, 179.
The alternative defences on which the defendant relies are 

not set out as fully anil clearly as they ought to Im\ hut 1 think 
sufficient is set out to shew that the defendant is entitled to have 
the cast* tried in court rather than summarily dealt with in Chani- 
lx*rs. For this reason I am of opinion that the order made by the 
referee should be set aside. But inasmuch as the defendant has 
presented his defence in such an incomplete and fragmentary 
manner, the statement of defence should be amended, setting 
forth the grounds which were rained on the argument, but which 
are not sufficiently alleged in the pleading.

The costs of this appeal will be the costs in the cause.
A ppcttl allowed.
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Galt. J

REX v. YOUNG KEE. ALTA.
(Annotated.) ^7

Alberta Supreme Court, Hyndman, J. A/tril 17, 1917.

Criminal law ( § II Ci—79)—Quahhinii of first conviction Former 
jeopardy—Summary trial—Ch. Code secs. 22K, 773, 774.

An order discharging the accused on habeas corpus and quashing on 
certiorari his conviction made by a magistrate on a summary trial upon 
the ground that the defendant was not properly before the magistrate 
its hi* had been arrested without warrant for keeping a disorderly house 
and that consequently the magistrate was entirely without jurisdiction 
to try him, will not constitute a bar to a subsequent prosecution for 
the same offence to answer which the accused was regularly brought 
liefore the magistrate by warrant.

[A. v. Weiss and Williams, 22 Can. Cr. Cas. 42, 13 D.L.H. 032, and 
Atty.-General v. Kwok-a-Siny (1S73), L.R. 5 P.C. 179, referred to; and sec 
Annotation at end of this case.]

Motion to quash a conviction made on a summary trial Statement, 
under secs. 773 (/) and 774 of the Criminal Code.

The defendant was convicted before Walter S. Davidson, Esq.,
Police Magistrate for the City of Calgary, on the 19th of March,
1917, for that he on the 14th day of January, 1917, and some
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time previous thereto at Calgary <lid unlawfully keep and maintain 
a disorderly house, to wit, a common bawdy house, by keeping 
and maintaining certain premises situated (the street address was 
here stated) in Calgary, for the purposes of prostitution, contrary 
to sec. 228 of the Criminal Code of Canada, and was adjudged 
to be imprisoned in the Provincial Gaol at Lethbridge for the 
term of four months with hard labour.

The defendant now moves to quash the said conviction on 
the following grounds:—

(1) That the said Walter S. Davidson had no jurisdiction 
to try the said case or make the said conviction by reason that 
the said Young Kee was illegally arrested and improperly before 
the Court ;

(2) That the said Walter 8. Davidson had no jurisdiction to 
make the said conviction, he the said Young Kee having lieen 
previously convicted for the same offence by the said Walter 8. 
Davidson on the 19th of January, 1917.

(3) That the said Walter 8. Davidson had no jurisdiction 
to try the said Young Kee or make the said conviction, the 
conviction made by the said Walter 8. Davidson on the 19th of 
January 1917, for the same offence having been quashed on the 
28th of February, 1917, and the said Young Kee discharged from 
custody and acquitted, (if. v. Young Kee (No. 1), 28 Can. 
Cr. Cas. 161.)

(4) Tliat the said Walter 8. Davidson had no jurisdiction 
to make the saiil conviction, there being no evidence to support it.

(5) Tliat the said conviction is bad by reason of there being 
no evidence:

(a) that the said premises were kept or maintained for the 
purpose of a disorderly house or common bawdy house,

(6) that the said premises were kept or maintained for the 
purpose of a disorderly house or conmion bawdy house by the 
accused,

(c) that the said accused had the management or control or 
assisted in the management or control of the said premises,

(d) of any offence at law.
The applicant relied chiefly on the 3rd objection above set out.
F. E. Eaton, for accused; J. J Trainor, for the Crown.
Hyndman, J.:—The material facts are that the said defendant 

had been previously convicted on the same charge by the said
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magist rat e and sentenced to imprisonment for six mont lis at 
hard labour in the Provincial Gaol at Lethbridge. A motion 
was made before me in Chaml>ers to quash the said conviction, 
and I did so only on the ground Hint the defendant not having ^ 
been properly arrested on a warrant was illegally brought before 
the Court and consequently the magistrate had no jurisdiction 
to try him. This was the only ground upon which I quashed 
the conviction. He was accordingly released from custody, 
but almost immediately afterwards was again arrested on a 
warrant issued by the said magistrate on the 2nd of March, 1017, 
for the same offence, was tried, convicted and sentenced t four 
months’ imprisonment with hard labour.

The question, therefore, to determine is whether or not under 
the circumstances above related the second convict on should 
stand. If 1 had to determine the case solely on the merits,
I would not have disturbed the conviction as I was satisfied 
there was ample evidence before the magistrate on which to 
convict. Can then a person discharged on an application by 
way of certiorari be again properly convicted on the same charge?

After examining the authorities referred to by counsel for 
the applicant my opinion is that a distinction ought to be drawn 
between a case where the conviction has been quashed on the 
merits and where it has been quashed on a pure technicality. 
In this case the objection to the first conviction was that the 
defendant was not projierly before the magistrate and consequently 
the magistrate was entirely without jurisdiction to try him. 
Exception was taken squarely to the right of the magistrate 
even to sit on the case. A clear distinction in my opinion must 
be drawn between a case of that character and where the magis
trate being clothed with jurisdiction to try a case proceeds to do 
so in an illegal or improper manner or finds the accused guilty on 
no legal evidence. In the latter instance I think the quashing of 
the conviction after consideration of the evidence ought to be 
looked u]X)ii as a bar to any further prosecution, but where a 
conviction has been set aside on the sole ground of want of juris
diction on the part of the Justice who tried the case it seems to 
me it should be looked upon as a mere nullity, as though someone 
not a magistrate at all had assumed the right to try it. In 
Hawkins Pleas of the Crown, vol 2, p. 521, sec. 8, I find the 
following passage:—
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“I tajœ it to be settled at this day wherever the indict
ment , or appeal, whereon a man is acquitted, is so far erroneous 
(either for want of substance in setting out the crime, or of 
authority in the Judge t>efore whom it was taken) that no 
good judgment could have been given upon it against the 
defendant, the acquittal can be no bar of a subsequent indict
ment or appeal, because in judgment of law the defendant 
was never in danger of his life from the first ; for the law will 
presume prima facie tliat the Judges would not have given 
a judgment which would have been liable to have been 
reversed. But if there be no error in the indictment or 
appeal but only in the process it seems agreed that the acquittal 
will be a good bar of a subsequent prosecution, notwith
standing such error, the best reason whereof seems to be this, 
that such error is salved by the appearance.”
In Paley on Convictions, 8th ed., p. 107, it is laid down as 

follows:—
“Consequently, at common law a former conviction or 

acquittal, whether on a criminal summary proceeding or an 
indictment, will be an answer to an information of a criminal 
nature before Justices founded on the same facts. The true 
test to shew that such previous conviction or acquittal is a 
bar, is whether the evidence necessary to support the second 
proceeding would liave l)een sufficient to procure a legal 
conviction on the first. If, however, by reason of some 
defect in the record, cither in the indictment, place of trial, 
process or the like, the accused was not lawfully liable to 
suffer judgment for the offence charged, the former proceeding 
will be no bar. The previous proceeding, if used as an answer, 
should have been a decision on the merits, and not in the 
nature of a mere nonsuit .”
In Hex v. B'em and Williams, 22 Can. Cr. Cas. 42, 13 D.L.H. 

632, 6 A.L.R. 264, Mr. Justice Stuart says:—
“ It seems to me that the plea of autrefois convict is quite 

impossible, because there is now no conviction, but I think 
the situation must be different in regard to a plea of autrefois 
acquit. My regret is that my brother Beck did not go on to 
consider whether there were not, in effect, an acquittal. 
The exact point which troubles me seems not to have pre
sented itself to his mind. The original conviction was not
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quashed for any defect in the record, nor for any mere mistake 
in the judgment pronounced, but on the simple ground that 
there had been no evidence at all from which an inference of 
guilt could reasonably 1m- made. In other words, the con
viction was quashed on the merits of the case. It is true 
that there never was an acquittal by the Court which originally 
tried the accused, but all the proceedings in that Court were 
brought into the Supreme Court by certiorari and the Judge 
of tliat Court assumed charge and jurisdiction over the whole 
matter, and, having done so, he quashed the conviction on 
the merits of the evidence. Surely this must be treated as 
equivalent to an acquittal. There is a strange lack of pre
cedent on the question of a position of a ]>erson whose con
viction lias been quashed on certiorari. Certainly, in prac tice, 
no matter what the ground of quashing, there is seldom, if 
ever, an attempt to proceed before1 the magistrate again. It 
may be that, on the principle of Ilex v. Drury, 18 L.J.M.C. 
180, 3 Car. & K. 190, cited by Mr. Justice Reck, where the 
conviction lias been quashed by certiorari, for some mere 
technical defect, the accused is still liable to be brought before 
the magistrate again. However that may be, 1 cannot see 
how lie can be so liable where the conviction has been quashed 
for lack of evidence to sup]>ort it.”
Mr. Eaton laid considerable stress on the case of Attorney- 

General for Hong Kong v. Kwok-a-Sing (1873), L.R. 5 P.C. 179, 
but I do not think that this cuise assists him very much. There 
the defendant was arrested on certain charges against the laws 
of China, and the Court held tliat the cliarge as laid was not an 
offence against the law of China for which the prisoner could 
projierly be luinded over to the Chinese Government, and released 
him. He was afterwards arrested on a different charge arising 
out of the same state of facts and again discharged on habeas 
corpus, but the latter decision was reversed by the Privy Council, 
which held tliat the first order of disdiarge was correct, but that 
the second was not. Had the second charge lieen similar in 
terms to the first, I have no doubt he would liave been properly 
released, but the Court in tliat case would liave to deal with 
precisely the same charge and state of facts. There would be 
in my opinion, in effect, a determination of the case on the merits. 

With regard to the other grounds set out in the notice of

ALTA.

8.C.

Hex

Yovng Ko.

Ilyndmun, J«
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ALTA. motion, I am satisfied that the magistrate had jurisdiction to 
S. c. try the defendant and that there was ample evidence upon which 
Hex to convict.

*• The application is therefore dismissed with costs.
Young Keb.

Motion dismissed.

Annotation. Annotation —Criminal law ( § II G-79) —Prosecution for same offence after
conviction or commitment quashed on certiorari.

A defendant, pleading a former acquittal in answer to a sum
mary proceeding for an offence, must show that the two charge9 
are identical and where the offence is that of keeping liquor 
for stile l)etween certain dates, the mere fact that the prior charge 
was for keeping liquor for sale Ixdween the same dates will not 
alone prove the identity of the offences. The King v. Johnson, 
17 ( an., Cr. Cas. 172.

The test is whether the same evidence would be required on 
both occasions. If fresh evidence is adduced and the charge 
is different there is no bar. Bollard v. Spring (1887) 51 J.I\ 
501.

Section 907 of the ( Yiminal Code, 1900, is as follows:
“On the trial of an issue on a plea of autrefois acquit or autre

fois convict to any count or counts, if it appear that the matter on 
which the accused was given in charge on the former trial is the 
same in whole or in part as that on which it is proposed to give 
him in charge, and that he might on the former trial, if all proper 
amendments had been made which might then have been made, 
have l>een convicted of all the offences of which he may lie con
victed on the count or counts to which such plea is pleaded, the 
court shall give judgment that he lie discharged from such count 
or counts,

“(2) If it appear that the accused might on the former trial 
have Ixxm convicted of any offence of which he might be con
victed on the count or counts to which such plea is pleaded, but 
that he may be convicted on any such count or counts of some 
offence or offences of which he could not have l>een convicted on 
the former trial, the court shall direct that he shall not l>e con
victed on any such count or counts of any offence of which he 
might have been convicted on the former trial, but that he shall 
plead over as to the other offence or offences charged.”

Where a ]M‘rson has been acquitted on the merits by a Court 
of competent jurisdiction the acquittal is a bar to all further 
proceedings to punish him for the same matter, although a plea 
of autrefois acquit may not be allowed liecause of the different 
nature of the charges. It. x. Quinn, 10 Can. Cr., Cas. 412, 11 
O.L.R. 242, but see It. v. Weiss and Williums (No. 1), 21 
Can. Cr. (’as. 438 at 441, 13 D. L. R. 160, where it is said that 
the rule was extended too far in Quinn’s case.

The rule is also that, when a prisoner has l>een discharged 
upon the merits of the charge laid against him, by reason of the 
conviction or order of detention founded on the charge being
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s<‘t aside ns unfounded in law, the prisoner thus discharged Annotation 
cannot lawfully he arrested and imprisoned again for the same 
offence upon the same state of facts, but, that, when the prisoner 
is discharged merely by reason of a defect in the commitment 
or in consequence of the want or excess of jurisdiction in the com
mitting court, or in the committing magistrate, he can Ik* again 
arrested and tried for the same cause Indore a competent magis
trate. Ex parte Seitz (1899), 3 Can. Cr. Cas. 127, 131, 8 Que.
Q.B. 392; Attorney-General for Hong Kong v. Kirok a Sing, L.R.
T> 1\C. 179, 42 L.J.1M'. (i4, 12 Cox C.C. 505; IE v. Young Lee 
(No. 2;, 28 Can. Cr. Cas. 230; Tremeear’s Criminal Code, see.
900.

If on the previous occasion the information or complaint 
was dismissed merely niton a point of form and not adjudicated 
upon, the plea will not avail. IE v. liidguay (1822), ft 1$. &
Aid. 7)27; IE v. Harrington (1804), 28 ,).1\ 485. So, too, where an 
information was laid by a person not entitled to lay it and was 
dismissed on that ground it was held no bar to an information 
subsequently laid bv a qualified jterson. Foster v. Hull (1809),
20 L.T. 482; 19 Hals. 598.

A plea of autrefois acquit or autrefois convict, or both pleaded 
together, shall lie disposed of Indore the accused is called on to 
plead further; and if such plea is disposed of against the accused 
he shall be allowed to plead not guilty, (’ode sec. 900. This 
is commonly termed pleading “over.” By sec. 1079 of the Code, 
it is provided that, when any person convicted of any offence 
has paid the sum adjudged to Ik* paid, together witli costs, if 
any, under such conviction, or has received a remission thereof 
from the Crown, or has suffered the imprisonment awarded for 
non-payment thereof, or the imprisonment awarded in the first 
instance, or has been discharged from his conviction by the 
justice in any case in which such justice may discharge such 
person, he shall be “released from all further or other criminal 
proceedings for the same cause.”

There is the further statutory provision of sec. 909 of the Code, 
that when an indictment charges substantially the same offence 
as that charged in the indictment on which the accused was given 
in charge on a former trial, but adds a statement of intention or 
circumstances of aggravation tending if proved to increase the 
punishment, the previous acquittal or conviction shall l>e a bar to 
such subsequent indictment.

A previous conviction or acquittal on an indictment for 
murder shall l>e a bar to a second indictment for the same homi
cide charging it as manslaughter; and a previous conviction or 
acquittal on an indictment for manslaughter shall be a bar to a 
second indictment for the same homicide charging it as murder, 
see. 909 (2).

It is not open to the Crown to proceed on a second charge in 
which a conviction could only be had by the second jury overruling 
the contrary verdict of the first jurv. The King v. Quinn, 10 
Can. Cr. Can 412, 11 O.L.R. 242.
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Annotation. A conviction for an offence punishable summarily is a bar to 
proceedings upon indictment on the same facts. it. v. Walker 
(1843), 2 M. A Rob. 44(i ; R. v. Miles, 24 Q. H I). 423: but if, 
after a summary conviction, the act of the defendant results in 
further consequences calling for a more serious charge, the sum
mary conviction is no bar to such a charge 1 icing brought. It. 
v. Morris (18(>7), L.K. 1 C.C.R. 1M>; 3ti L.J.M.C. 84. 10 ( ox 

480; It. v. Friel (1800), 17 (’ox 325; 10 Hals. 508.
If a justice adjudicating upon a summary matter under 

Part XV. of the (’ode after hearing the evidence ((>. ( ode sec. 
sec. 720) dismisses the complaint he may make an order of dis
missal and give the defendant a certificate of dismissal, (’r. 
Code sec. 730. The production of this certificate is made a 
statutory bar to a subsequent complaint “for the same matter" 
against him. Cr. (’ode sec. 730; Hall v. Pettingell, 18 Can. Cr. 
Cm loo.

The discharge of the prisoner from custody on ha liens corpus 
does not amount to a quashing of the conviction. 1/miter v. 
(iilkison, 7 O.R. 735.

To support a pica of autrefois convict the accused must show 
that the offence for which he is on trial is the same as that for 
which he was convicted, and the idea will not lie allowed merely 
on the ground that the second offence might have been proved 
instead of the first on the trial of the first information. The 
King v. Mitchell, It) Can. Cr. (’as. 113, 24 O.L.R. 324 (a summary 
conviction matter).

In it. v. IPm-s and Williams (No. 2), 22 Can. Cr. ('as. 42, 
13 D.L.R. <>32, the accused were charged before a police 
magistrate and consented to summary trial. They were 
convicted of cheating at playing a game with dice, contrary 
to sec. 442 of the Code. Certiorari proceedings were taken, and 
the conviction was quashed by Mr. Justice Reck, upon the ground 
that there was not sufficient evidence on which the magistrate 
could properly convict. Five new informations were then laid 
before the same magistrate against both defendants; one for an 
attempt to commit the offence for which they had lieen convicted, 
and others against each defendant separately for conspiring with 
the other in the one case to cheat (sec. 573). and in the other case 
to defraud (sec. 444.) The defendants were brought before the 
same police magistrate and by the agreement of counsel for the 
Crown and for the defendants, the evidence taken on the former 
hearing was treated as having been repeated. No additional 
evidence was given. Counsel for the accused raised objection to 
their being again proceeded against on any of the charges on the 
ground that, having once been convicted of the offence of cheating 
(sec. 422) and having succeeded in having that conviction quashed, 
they were entitled to the lienefit of a plea of autrefois convict or 
autrefois acquit. The magistrate, however, committed for trial 
on all of these new charges, An application for writs of habeas 
corpus to review the warrants of committal was dismissed by 
Beck, J. It. v. Weiss and Williams (No. 1), 21 ('an. Cr. Cas. 
438. 13 D.L.R. 1(>0.
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Mr. Justice Reck said (21 Cun. Cr. ('as. at 440): “There is, Annotation, 
of course, no doubt that the applicants on the charge of cheating 
under sec. 442 might have been convicted of an attempt to 
commit that offence had the evidence established an attempt 
(C.C., sec. 949) and, therefore, so long as the conviction for the 
actual cheating remained in force a plea of autrefois convict would 
have been a complete defence to the charge of an attempt . (( 
sec. 907.) So, too, if they had lieen acquitted on the charge, 
inasmuch as they might have lieen convicted of an attempt, the 
plea of autrefois acquit would have lieen a good plea to a sul»- 
sequent charge of an attempt: lb.: It. v. Cameron, 4 Can. Cr.
Cas, 385. The offence, however, of conspiracy was not one upon 
which they could have lieen convicted on the charge of cheating, 
without amendment, and I should think that the change of the 
latter to the former charge is not such a “proper amendment” 
as is contemplated by sec. 907. As to the allied defence of res 
judicata where the same facts constitute several offences, in re
gard to which 1 was referred to The King v. Quinn, 10 Can.
Cr. Cas. 412, 11 O.L.R. 242, and the English decisions there 
cited, it seems to me that that doctrine to its full extent 
is now cmliodied in the Criminal Code, sec. 15, “where 
offence punishable under more than one Act or law.” It 
seems to me that where there has lieen an acquittal the defen
dant may be again prosecuted on a charge setting up another 
legal asjiect of the same facts: that the principle is that he must 
not be punished more than once for the same acts or omissions.
See Russell on Crimes, 7th ed., pp. 4, 0, 1911. I think, therefore, 
that It. v. Quinn extends the rule too far."

Mr. Justice Reck, however, took the view that as the con
viction for cheating had been quashed, it was as if no conviction 
had been made, and he referred to It. v. Drury. 18 L.J.M.C.
189, 3 Car. and K. 193.

A second habeas corpus motion was made to Mr. Justice 
Stuart, lie held that the doctrine of Itcg. v. Drury did not apply 
and that the accused, whose conviction for cheating had been 
quashed for lack of evidence to support it, was thereby actually 
acquitted of the charge of cheating and was entitled to the benefit 
of the plea of autrefois acquit when charged with an attempt to 
commit the same offence, It. v. Weiss and Williams (No. 2), 22 
( an. Cr. Cas. 42 at 47. Rut the other charges were distinct and 
the commitments being valid as to them, the habeas corpus 
application was refused.

The offence of conspiring to commit an indictable offence is 
quite distinct from the offence itself. One iieison alone may 
cheat at a game. Two out of three persons playing a game may 
cheat the third without any previous arrangement, and may lie 
jointly indicted, although the evidence might not disclose any 
prearranged plan.

“In the offence of conspiracy, the essential ingredient is the 
concocting of a common plan or design. Not a single step to
wards accomplishment is necessary. The evidence necessary to

9—37 D.L.B.
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Annotation. support the second indictments for conspiracy would clearly not 
be sufficient to support a verdict on the charge of cheating, or 
even of attempting to cheat.” R. v. Weiss (No.2), 22 (’an. Cr. 
( as. 42 at 40. • A.L.R. 204, 13 D.L.H. 032, S W.W.R. 48 and 
400. In that case Mr. Justice Stuart said: “It is not merely a 
different legal aspect of the same facts. Certain evidence was 
given on which the first conviction was made. That evidence was 
taken as repeated on the present preliminary. It is true that it 
it to he the same evidence. Hut when you infer from the facts 
stated in that evidence that there was, in fact, a conspiracy to 
cheat, you go in quite a different direction from that in which 
you go if you infer that there was, in fact, a cheating . . . .
In the first case you infer the existence of one set of facts not direct
ly sworn to. Instead of a different legal asjiect of the same facts, 
we have a different inference of fact from the same evidence. 
Therefore not only do I think the plea of autrefois acquit not 
available, hut think the common law plea of res judicata not 
available either, (hi the first trial there was no question raised as 
to whether the men had previously formed a common design to 
cheat. The question was—had they in fact cheated.”

Semble, that Reg. v. Drury, 18 L.J.M.C. 189, goes no further 
than to declare that a conviction set aside for some mere technical 
defect, is to lie considered the same as no judgment upon the ques
tion of former jeopardy. This would apply to some defect in the 
record, either in the indictment, place of trial, process, or the like, 
as the result of which the accused was not liable to suffer judg
ment for the offence charged on that proceeding, R. v. Drury, 
18 L.J.M.C. 189, 3 ('. and K. 193, 3 Cox. C.C. 546.

So the discharge of a jury without a verdict being given has 
been held insufficient to prevent a subsequent indictment. R v. 
Charle8Worth, 9 Cox. C.C. 44, 1 B. and S. 460, 31 L.J.M.C. 25.

QUE. PASQUINI v. MAIN VILLE.
C. R. Quebec Court of Review, Fortin, Greenshields, and Lamothe, JJ., March t, 1917.

Landlord and tenant (§ III A—40)—Liability or tenant—Nuisance— 
Negligence.

The noise, odour and vibrations resulting from the operation of a 
sausage factory, not attributable to any negligence, will not render a 
lessee, who rented the premises for such purpose, liable to the lessor for 
the «lamage resulting therefrom.

Statement. Appeal from a judgment of Dunlop, J., Superior Court, 
maintaining plaintiff’s action. Reversed.

April 5, 1915, Renaud leased to the plaintiff No. 566 Notre- 
Dame St. E. On May 20 following the latter sublet the house to 
the defendants who agreed to pay their rent to the original land
lord, to free the plaintiff of such. The house was sublet for tin- 
purpose of carrying on a butcher shop, and to manufacture black 
puddings and sausages. Renaud had leased the top flat of the 
house to one named St. Michel. The latter entered action
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against his landlord complaining of the bad odour and smoke QUE-
which were caused by the manufacture carried on by the defend- C. R.
ants; moreover, his machines shook the house, which made it Pasquin,
uninhabitable. The plaintiff demanded cancellation of his lease 
and damages. Renaud prosecuted the plaintiff in security. The 
action of St Michel and the action in security were maintained, Statement.
and the plaintiff Pasquini was condemned to pay in damages and 
costs a total of $138.45.

Being satisfied with this judgment he entered action against 
the present defendants and claimed from them this amount.
His methods were the same as those of St. Michel. He alleged 
the shaking of the house, smoke and bad odours resulting from the 
manufacture carried on by the defendants. He accompanied his 
action with an execution by way of security for the house rent 
in virtue of which the furniture of the plaintiff was seized and 
placed under the care of a legal guardian and their manufacture 
was stopped. The defendants denied their responsibility. Their 
defence was that they had rented the house for the purpose of 
carrying on the butcher trade and the manufacture of black 
puddings and sausages. Their manufacturing process, they add, 
has liecn conducted with can* and prudence, and that they are not 
guilty of negligence.

0. H. Mariotti, for plaintiff; 7'. lihèaume, K.C., for defendants.
(iREENSHlELUS, J.:—It will be at OI1CC noticed, that in this OreewhUlds. J. 

case the issue is squarely between the plaintiff and the defendants, 
and the rights of no third party an* in any way involved, nor 
can be affected by the present judgment.

Whether the plaintiff had a right to sublet or not, he did 
sublet to the defendants, and the defendants were given peaceable 
}>ossession and occupation of the premises without objections from 
any one. It is in proof that the pn*sent defendants did sublet to 
a company or firm known as the Independent Provision Co., but 
this lease is not in the record, and there is no proof as to its terms.

The trial judge condemned the defendants jointly and severally 
to pay the amount claimed, and that judgment was based on 
considérants, as follows:

Considering that, through defendants’ negligence in the way they con
ducted their business, the plaintiff was made a party to an action in the 
Superior Court, wherein he was defendant in warranty, and in which he was 
condemned;

Considering that the defendants are legally res|K>nsible to the plaintiff for
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QUE.

C. R. 

Pabquini 

Main ville. 

Orecnshifld», J.

the sum of $138 45, which represents the amount of damages caused to the 
present plaintiff by reason of the defendants’negligence hi conducting their 
business.

A reversal of this judgment is sought by the defendants in
scribing, and in effect the defendants submit: that by the terms 
of their least* they received full authority from the plaintiff, their 
lessor, to carry on the business of dealers in meat in general, and 
the manufacture of blood puddings ami sausages;—and if they 
carried on that business in a proper way, and were guilty of no 
negligence in carrying on the business, and in no way abused the 
right given to them under the lease, they cannot be held, as 
between their lessor and themselves, responsible for any damages 
which may have resulted from the carrying on of the business. 
It is submitted by the defendants that attending the manufacture 
of sausages in its different branches, and the carrying on of a meat 
business and the manufacture of blood puddings, there must 
net sari I y lie a certain amount of smoke and odours, but they did 
no in any wax aggravate any of the attendant consequences of 
such a business.

The judgment a quo would not seem to decide this question, 
but determines the liability of the defendants on the ground of 
negligence, and that negligence, of course, is a question of fact; 
and to determine that question careful consideration must lie 
given to the evidence. Again, to observe, the plaintiff noxvhere 
in his declaration charges that the defendants in the carrying on 
of their business were guilty of negligence.

St. Michel was the first witness called by the plaintiff: he 
proves that smoke to a considerable extent penetrated his prem
ises above: he proves that it was objectionable, and, at least, 
so far as his wife was concerned, his premises were uninhabitable; 
he proves vibration to a certain extent; but he admits that his 
principal complaint was the smoke. In cross-examination he is 
asked if he found the place improperly kept (malpropre), and he 
says—“I never found it so.”

Villeneuve is the second witness: he proves also the presence 
of smoke; he says that he never went into the cellar; that he only 
went a few steps into the store above, and he does not suggest 
that the presence of smoke was due to any fault or any negligent 
act or failure to take any proper precautions on the part of the 
defendants.
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Dr. Pelleriii *ives his testimony to the effeet that owing to the 9|,E- 
condition of the health of St. Michel’s wife, that he ordered her C. H. 
to leave the premises; that they were not fit for her to occupy; pAIU),.,N, 
but he does not in any way attack the manner in which the »• 
defendants carried on their business. ___

Morin is the last witness examined by the plaintiff ; he was the *•
inspector for Maisonneuve; he visited the premises once or twice 
a week: he says that everything was properly conducted : he made 
suggestion for a change, and that change was made: he said that 
the house in the condition in which it was, that is to say, the 
building, it was impossible in carrying on of a business of that 
kind, to prevent smoke from |K-nclrating into the houses: he says 
the meat used was first class-fresh; that the machinery used was 
of the first class, and that everything, apparently, was 
conducted properly.

Now, this is the whole testimony of the plaintiff to entail or 
engage the responsibility of the defendants. There is not a tittle 
of proof that the defendants or their suli-tenants caused more 
smoke in that building than any other person would have caused: 
there is no proof, in my opinion, to justify the statement that the 
defendants or their suli-tenants failed to do anything which their 
lease did not justify them doing.

The witness for the defendants, Schcrnoff, worked there 8 
months, in the factory, and he says that it was properly conducted.

I am of opinion that the one charge upon which the judgment 
is based, viz.: the aggravation of what may lie culled, if you 
will, a nuisance, or negligence on the part of the defendants, 
or their suli-tenants, has not been established, and 1 should 
reverse the judgment.

Judgment. “ Considering that the defendants under their 
lease with the plaintiff were fully authorized ami entitled to 
carry on the operations which were by them carried on ill the 
premises, 5tXi Notre Dame 8t., Maisonneuve;

“Considering that in the carrying on of the said o|>erations 
the said defendants were guilty of no act of negligence, but the 
said operations were carried on in a proper manner and there was 
no abuse of right by the defendants and the defendants violated 
no obligation under said lease; and as between the plaintiff and 
the defendants the defendants arc not liable towards the plaintiffs 
for the amount sued for or any part thereof ;
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QUE. “ Considering there was error in the judgment a quo; Doth
C. R. quash and annul the said judgment;

Pabqitini

Main ville.

“Proceeding to render tl .ldgmcnt which should have been 
rendered : Doth dismiss the plaintiff's action, with costs.”

Judgment reversed.

N. B. CULLIGAN v. THE GRAPHIC.

8. C. Sew Brunswick Supreme Court, Appeal Division, McLeod, C.J., White and 
(trimmer, Jj. March 16, 1917.

1. Libel and slander (§ II D—41)—Or legislative officer.
A publication by a newspaper falsely charging a member of a legislature 

with using his public office in furtherance of his iiereonal or private 
interests is defamatory and libelous.

2. New trial (§ II—7)—Improper admission of evidence—Author or

An improper admission of evidence disclosing the authorship of a 
libelous letter in a newspaper, which is corrected by the trial judge in his 
charge to the jury, is no ground for a new trial.

3. Damages (§ III II—155)— Excehsiveness—Libel.
An award by u jury of $500 damages, for libeling a legislative officer, 

will not be interfered with on the grounds of excessiveness.

Statement. Appeal from the judgment of Burry, J., and motion to set 
aside verdict for plaintiff and for new trial in a libel action. 
Affirmed.

Mcl/eod, C.J.
A. T. Leblanc, supporting motion.
McLeod, G.J.:—The plaintiff is a lumberman, carrying on 

business in the county of Hestigouehe, in partnership with his 
brother, John Culligan, under the name of J. & A. Culligan. I 
gather from the evidence they also carry on business as merchants, 
keeping what would appear to lie a general store. The plaintiff 
also represents the county of Hestigouehe in the House of Assembly 
of New Brunswick, “The Graphic, Limited,” is a corporation that 
publishes a paper in the town of Campbellton in the county of 
Hestigouehe, called “The Campbellton Graphic.” The defendant 
company, on August 26, 1915, published a letter in its paper 
which stated as follows:—

We will refer first to a bridge called the McGregor Bridge, on the road 
leading into the Beeketville Settlement, where a great amount of money is 
being spent this season. Any person who will not accept orders on the 
Culliguns, where they an* supposed to take goods out of their store in pay
ment, are not allowed work on the job. A short time ago some of the men 
working on the job wanted some advance, and applied to the boas for money 
or an order, and who agreed to give them orders on the Culligans, but the 
men refused to accept any order on the Culligan store, but said they would 
take orders on Miss Vit lean's store or Mr. Melanson’s store. However, one 
man in particular, was put off the job just as soon as Arthur Culligan, M.L.A.,
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heard of it. He went to see this itartieular man and told him that if he would 
accept orders on their store he could go back to work and work as long as he 
liked.

The plaintiff complains that this was a libel on him, and in 
October of the same year gave the defendant company notice 
under the Libel Act, C.S.N.R. 1903, c. 130, of his intention to 
bring an action to recover damages for the alleged libel. The 
defendant company did not retract or a|M>logizc for what it had 
written, but on October 21 published the notice so served on it 
with some further remarks and said : “The matter is now up to 
Mr. Culligan. If he thinks the article is a libel on him, it is for 
him to proceed in the regular way. If the case should ever come 
up for trial, interesting developments in the political arena are 
looked for, and it is hinted that there will Ik* some surprising de
velopments.”

An action was accordingly brought by the plaintiff and the 
defendant pleaded justification that the alleged libel was only 
a fair and honest comment and criticism on a matter of public 
interest and that the said words were published without malice 
and in the public interest, and it further pleaded that the alleged 
libel was true in point of fact, and by an amendment allowed at 
the trial it pleaded that the words complained of were not de
famatory in themselves and that no circumstances were alleged 
shewing that they were used in any defamatory sense, and that 
they were insufficient in law to sustain the action. Tin action 
was tried before Harry, J., ami a jury in August, 1916, an 1 re
sulted in a verdict for the plaintiff for $500 damages. The de
fendant company now moves that a verdict be entered for the 
defendant or a new trial on various grounds. It claims first that 
there was not sufficient proof of the service of the notice of action. 
Having examined the evidence there appears to be no doubt that 
there is sufficient proof of the service. The object of the notice 
is to give the defendant company an opportunity, if it desires, 
either to retract the alleged libel or make an apology for it. That 
the notice was served on the defendant is clear, localise the 
defendant itself published the notice and made some comments 
on it. The defendant company also complains that Mr. Anslow 
was asked as to who wrote tbe letter that was published. The 
question was allowed and Mr. Anslow directed to answer. I am 
not prepared to say that this was an improper question or was
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improperly allowed. In any event, however, I do not think that 
if it wa* improperly allowed it would be the subject for a new trial. 
It appears that the judge in the afternoon of the day the evidence 
was given stated that this evidence in his opinion was improperly 
admitted, and he says, “My ruling was wrong and in so far as I 
may correct it, 1 wish to correct it,” and no further reference 
appears to have l>een made to it, and it does not appear to have 
had any effect on the verdict and no substantial wrong was done 
the defendant company by the answer to the question, so that 
under (). 39, r. 6, it would lx* no ground for a new trial. Several 
other objections were taken to the atlmission of evidence, but I 
do not think that any of them can prevail. There was also 
objection taken to the charge of the judge; but having examined 
it carefully, 1 think no substantial objection can l>e taken to it. 
He appears to have left the question entirely to the jury; indeed 
if any exception at all were taken to the charge it might more 
easily be taken on behalf of the plaintiff, in his charge as to 
damages. It was strongly urged, and this I think was the strong
est case put forward by the defendant company, that the damages 
were excessive. In the first place, in actions of libel the damages 
are a question peculiarly for the jury. In Davis Sons v. Shep- 
stone (1886), 11 App. Cas. 187, Lord Herschell, L.C., in speaking of 
damages says as follows: “The only question that remains is its 
to the amount of damages. The assessment of these is peculiarly 
the province of the jury in an action of libel. The damages in 
such an action are not limited to the amount of pecuniary loss 
which the plaintiff is able to prove.”

Odgers on Li bel and Slander, 5th ed., (1912), p. 373.
The judge in charging the jury rather intimated or stated that 

the libel complained of was not a very serious one. I do not 
take that view of it. The plaintiff was a representative in the 
House of Assembly for the county of Restigouche. As such 
representative he had the disposition of the patronage of the 
county, and apparently of directing where public moneys that 
were spent on the roads or other public works should l>e spent, 
and this lilxd charges that he in his capacity as representative 
stipulated that men who were doing work for the government on 
the roads or other public works should take their pay by orders 
on him and be paid by goods out of his store. It also charges that
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when one man refused to do that he had him discharged from the 
work. The plaintiff had no right to contract with the government 
or to sell goods to the government, and whilst in this letter he is 
not charged with dealing directly with the government, he is 
charged with using his position as a representative of the county 
to compel people who are employed on government works and who 
are paid by the government to trade at his store, that is to accept 
in payment for their work orders on his store, and in one case 
with having a man discharged because he refused to accept pay 
in that manner. This would l>e using his position to make profit 
for himself from Government work, and in my opinion is a serious 
charge against a representative of the county, and if true or if 
lielieved to l>e true, it would affect, or at all events should affect 
his standing, and affect it seriously in the minds of all right think
ing men. So that, it seems to me, the charge itself is a serious one. 
Then the jury had a right to consider how the defendant company 
acted when notice of this action was given. It didn’t retract and 
it didn’t apologize for it. It practically reiterated the charge and 
continued to do so down to the trial, and at the trial attempted to 
prove it was true. 1 have examined the evidence carefully and it 
appears that the defendant entirely failed to prove it true and the 
jury could only find a verdict for the plaintiff. The assessment of 
damages was entirely for the jury, and so far as the defendant was 
concerned, was left very fairly by the judge to the jury. In my 
opinion the appeal fails and should In? dismissed with costs.

Grimmer, J.:—The language1 the plaintiff says was used by 
the defendant to convey the meaning that he used his public 
position as a member of the legislature to improperly procure 
persons labouring on the public works of the province to trade and 
deal with the firm of which he was a member, whereby he was 
injured in his credit and reputation. In my opinion the lan
guage of the publication is quite sufficient to maintain the action, 
and I also think there is sufficient evidence of the service of the 
notice upon the defendant, particularly as its manager admits the 
receipt thereof, and an issue of the paj>cr containing the notice 
in full was placed in evidence. It is contended that on the trial 
the evidence of the name of the writer of the libelous article was 
wrongfully admitted, and that the verdict of the jury was in
fluenced and their finding magnified thereby: but as this evidence 
was withdrawn by the judge from the consideration of the jury,
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the question of the propriety or impropriety of its admission does 
not become part of this case: Stewart v. Snowball (1880), 19 
N.B.R., 597.

1 am, however, from an examination of the authorities, by no 
means assured the question wTas an improper one. This matter 
is very fully discussed and considered in the cases of Elliott v. 
Garrett, [1902] 1 K.B. 870, White & Co. v. Credit Reform Associa
tion, [1905} 1 K.B. 653, Plymouth Mutual v. Traders Publishing 
A88oc., [1906] 1 K.B. 403, and in an older case, Parnell v. Walter 
( 1890), 24 Q.B.D. 441, which seem to me to establish the propriety 
of permitting the evidence to be given. The defendant here plead
ed truth and fair comment, or privilege, and it is held that under 
these conditions the state of his mind in publishing the libel be
comes material.

This language (of Collins, M. R., in the White dt Co. ease, 
[1905] 1 K.B. 653, at 658) is quoted with approval in the Plymouth 
Mutual Society vase, by Vaughan-Williams, L. J., at p. 413. And 
in the older case of Parnell v. Walter, supra, where it was sought 
by interrogatories to obtain the name of the person or persons 
by whom the fair and accurate reports mentioned were made or 
taken, and of the person or persons who transmitted them to 
“The Times.” Denman. L. J. says, p. 452, that (). 31, r. 1 (which 
contains a proviso “that interrogatories which do not relate to 
any matters in question in the cause or matter, shall lie deemed 
irrelevant, notwithstanding they might be admissible on the oral 
cross-examination of a witness”) “was not intended to extend 
the principle on which discovery depends, and it is not admissible 
to ask such a question as an interrogatory, although no doubt the 
question could be asked on cross-examination.”

I would therefore as now informed, if it were pertinent to this 
case, be disposed to hold the question was a proper one, and wras 
properly admitted.

It was also contended the damages are excessive and should 
lie reduced. There is, however, no principle of law that I am 
aware of, applicable to this case, under which the court may pro
ceed to reduce the damages fourni by the jury, or by w'hich it may 
properly alter their finding, and say what would be a suitable or 
proper amount under the circumstances.

This present case, it seems to me, comes peculiarly within 
these rules [Odgers Libel and Slander, 5th ed., 1912, p. 373),
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and that the plaintiff is entitled to damages I think is perfectly 
clear. The jury had the advantage of having the witnesses 
before them, of hearing them testify, of observing their attitude 
and demeanour on the stand, and no doubt arrived at their con
clusion with the purpose and object of doing what under the 
circumstances they considered to be fair, just and reasonable, 
taking into consideration the position and standing of the plaintiff 
in the community, the failure of the defendant to offer any apology, 
or prove or establish the truth of the statements published, or 
the defence relied upon. I am not able to come to the conclusion 
that the verdict is both unreasonable and unjust, or that the 
evidence so preponderates against the verdict as to shew that it 
is unreasonable and unjust. There is no principle at stake, and 
nothing involved in the case save the amount of the verdict, 
which 1 think should not l>e disturbed.

The following cases were also considered: Metropolitan It. 
Co. v. Wright (1880), 11 App. Cas. 152, Webster v. Friedeberg 
(1880), 17 Q.B.D. 736; Kelly v. Sherlock (1800), L.R. 1 Q.B. 080.

White, J.:—(dissenting). The ground upon which the de
fendants claim to have the verdict entered for them is 
that set forth in the amendment allowed at thé trial, namely, 
that the words complained of are not actionable in them
selves. As no attempt was made at the trial to show that 
these words were used or understood, or intended to be usch! 

or understood, in any sense other than that which the words, 
construed according to their ordinary and natural meaning, 
would imply, the question is simply whether the words thus con
strued are in themselves defamatory. The defendants claim that 
the words complained of do not allege or imply that the plaintiff 
either exacted or received anything beyond the fair ordinary and 
market value for the goods sold upon the orders given on his 
firm; or that any public interest suffered by his requiring that 
such orders should lx* given upon his store instead of, as had been 
the custom, upon the local stores generally; that the giving of 
orders upon local stores is a common method of payment for 
public work, and is a benefit to the workmen, as it enables them 
to receive pay for their services sooner than they would otherwise 
do; that as the plaintiff, in the exercise of the patronage which he 
controlled as a meml>er of the legislature, could properly give or
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refuse employment upon public works to such persons us he saw 
fit he was doing nothing illegal or disreputable in refusing such 
employment to any person who did not deal at his store; that, 
under our party system of government, the members of the 
legislature, or patronage committees under their direction, control 
government patronage and use it for the benefit of such persons 
as they select, and that this practice has become so well established 
ami generally know n and accepted that the words complained of 
as liliellous are not such as must, by their publication, disparage 
the plaintiff ami bring him into contempt; while there is no 
evidence that the publication of the words complained of did have 
any such effect.

I cannot assent to that contention. A member of the legis
lature is in a position of public trust He has no more right to 
use that position to further his personal and private interests than 
has an ordinary trustee to so use his fiduciary position. The 
words complained of charge, in effect, that the plaintiff used his 
position as a member of the legislature to increase the business and 
profits of his firm by requiring those seeking employment on 
public works to trade at his store as a condition of their getting 
such employment. Although the words do not expressly allege, 
or necessarily imply, that the plaintiff demanded or received any 
more for the goods sold on these orders than the like goods could 
have been bought for elsewhere, that does not affect the fact that 
the plaintiff is, by the words complained of, charged with using 
his position of public trust to increase the profits of his firm, and, 
therefore, in a manner which is not consistent with the public 
interest. The charge is, I think, upon its face a defamatory one, 
although it was for the jury, under proper directions from the 
trial judge, to say whether the charge, assuming it to lie untrue, 
was so calculated to injure the reputation of the plaintiff as to 
constitute a liliel. The motion, therefore, to have a verdict 
entered for the defendants should be refused.

The motion for new trial is based upon several grounds. I 
propose to deal with one of these only. The defendants claim that 
the evidence that John Carr was the writer, or purported to l>e the 
writer, of the letter complained of, was wrongly admitted : First, 
l)ecause it was not admissible in any event; and secondly, if it 
was a<lmissible, the evidence was entirely hearsay. It is with the
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latter branch of the claim alone that I propose to deal. The 
admission of this evidence at the trial was objected to, and 
strenuously resisted by the defendants’ counsel, and a material 
portion of it was pressai in against the opinion of the trial judge.

1 think it quite clear from the evidence, that as the witness 
had not seen the name attached to the letter, and had no personal 
knowledge who the writer of the letter was, his evidence, directed 
to show that it was written by John Carr, was based entirely 
upon hearsay, and was, therefore, improperly admitted.

It is impossible to say that by the admission of this evidence 
the defendants have sustained no substantial wrong. The per
sistence with which the plaintiff's counsel urged the admission 
of the evidence and the fact that, in order to get the evidence 
before the jury, he pressed much of it in against the express opinion 
of the trial judge, and offered to assume all risks attendant upon 
its admission, would alone suffice to shew the importance which 
the plaintiff attached to this testimony. The Attorney-General, 
during the discussion at the trial as to the admissibility of this 
evidence, expressly stated that he wished to shew by it what 
care the defendants had used. He quoted a passage from (hlgers 
on Lit>el and Slander, upon which he commented as follows:—

Am to the truth of tin* pleadings a great deal must depend on whether the 
publisher actually got the letter under circumstances that made him think 
he had a right to publish it and that it was fair comment. If he got it from 
a man that everybody knew was worthless, or from a man that everybody 
knew was a bitter political opponent, or from a man that everybody knew 
was unreliable, or from a man of high standing whose word was reputable, it 
would make a great deal of difference.

Added to all this, we have the amount of the damages awarded 
by the jury. Even if wo assume that these damages are not so 
excessive that a jury of reasonable men could not properly have 
awarded them under all the evidence, and as to that I do not 
think it is necessary to express an opinion, yet the damages the 
jury have found are so large that it is difficult to understand how 
they could have awarded such an amount had they based their 
award simply upon the evidence properly before them. There 
is no evidence that the plaintiff had sustained any actual damage 
from the publication complained of. The charge imputes to the 
plaintiff nothing that is immoral, dishonest or disreputable. The 
judge in his charge said to the jury, “Still I think the words 
published arc calculated, though jierhaps in a very' narrow and
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restricted way, to reflect upon or defame the plaintiff, and I 
therefore leave it to you to say whether they do or do not con
stitute a defamation.” And later on in his charge, he says, 
referring to the alleged defamatory publication, “It approaches 
very nearly to the mark between an innocent expression and a 
libel."

Since the decision of this court in Jackson v. McLellan, 15 
N.B.R. 83, I have always understood the rule to lx*, that where 
improper evidence is pressed in against the opinion of the trial 
judge, a new trial will lie granted unless it is clear that the evi
dence did not influence the jury. Especially should this rule 
apply when, as is the case here, the counsel obtained the ad
mission of the evidence by expressly offering to assume all risks.

But it is contended that the judge withdrew the evidence 
wrongly admitted from the jury, and that under the authority of 
Wilmot v. Van Wart, 17 N.B.R. 456, and Stewart v. Snowball, 
19 N.B.R. 597, and Cassels’ Supreme Court Digest (1875-93) 
570, it must be assumed that the jury did not take this evidence 
into consideration in rendering their verdict. But, in Wilmot v. 
Van Wart} the improper evidence was expressly withdrawn by the 
trial judge from the jury. In Stewart v. Snowball, the evidence 
as to what one Sutherland had said, was admitted upon a state
ment of counsel that he would connect the defendant with it. 
This he failed to do, and the trial judge, in charging the jury, 
expressly told them that if the case depended upon that evidence 
he would have instructed them that the plaintiff had failed to shew 
any right to the land, and that the plaintiff's right to recover 
must depend wholly upon the other evidence of the case.

In the present case the trial judge did not either in his charge, 
or at any time, instruct the jury that in arriving at their verdict 
they must not consider the evidence which was improperly ad
mitted. After recess, on the same day on which the evidence had 
been admitted, the judge said: “I wish to say, with regard to Mr. 
Leblanc's proposed amendment, I have no doubt about its being 
proper to allow' it and therefore it is added to the record. I wish 
also to state, in regard to the question that arose this morning, as 
to the right of the plaintiff to have disclosed the name of the 
correspondent who furnished this information, in looking over the 
authorities I think it is perfectly plain that he had not that right,
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and I don’t see how counsel could have overlooked it. My 
ruling was wrong, and in ho far an 1 may correct it, I wish to correct 
it. It says here ((Mgers on Libel and Slander, 4th ed., p. 562), 
the ‘plaintiff cannot, in such action, eoni|>el the proprietor to 
produce the original manuscript so that he may recognize the 
hand-writing. Nor can he, in the absence of special circum
stances, interrogate the proprietor or editor as to the name of the 
author.’ ”

“The Attorney-General : That is as to the practice of discovery, 
as preliminary to the action.”

“The Court : No, it is laid down generally in Hennessy v. Wright 
(No. 2) (1890), 24 Q.B.D. 445, and Gibson v. Evans, (1889) 23 
Q.B.D. 384.”

I do not intend to discuss the question, whether or not the 
learned judge was right in this ruling. Possibly, if his attention 
had been drawn to the case of Plymouth Mutual, etc. Society v. 
Traders Publishing Assoc., [1906] 1 K.B. 403, and to the case of 
White & Co. v. Credit Reform Assoc., [1905] 1 K.B. 653, therein 
referred to, he might have arrived at a different conclusion.

From what was thus stated, the jury would, no doubt, under
stand that the trial judge had erred in a< knitting the evidence 
objected to, and that he wished to correct the error as far as he 
had power to correct it. But the jury, not l>eing lawyers, would 
not, necessarily, understand from that statement, that they were 
Ixmnd to treat this evidence as not having l>een given, and to 
entirely dismiss it from their minds in arriving at their verdict. 
Indeed, when important evidence, calculated to impress itself 
upon the jury, has t>een improperly admitted, 1 doubt whether the 
ordinary juryman is always able, even when expressly instructed 
so to do, to wholly eliminate from his mind the effect produced by 
such evidence. Therefore, I do not think there should l>e any 
hard and fast rule, that in no ease where evidence, improperly 
admitted, had l>een withdrawn from the jury, can a new trial be 
granted on the ground of its improper admission, and especially, 
when, as here, the evidence was forced in against the opinion of the 
trial judge.

In the present cast* I think it is quite possible and indeed 
probable that the jury were influenced in arriving at their verdict 
by the evidence improperly admitted, and that there should be a 
new trial. Appeal dismissed.
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ONT- BRENNAN A HOLLINGWORTH ». CITY OF HAMILTON.
8.C. Ontario Supreme Court, date, J. April IS, 10t7*

Contracts (| IV A—321)—Citt hkwkrm—Kxtra work—Ckrtihcatk or 
FMiiNKKR--Finality- Mirreprrrrrtation.

Where a eonlraet for the construction of city «-were nlipulates ngiiinet 
any claim for extra work mill sa on the written onler anil u|i|>rmal by Illi
cit y engineer, whom- ileeieion aliall hi- final, the contractor will la- cntillml 
to n-eoA-er for extra work if the enginccr'a ileeiaion wna inflia-neeil hy the 
city’s Hi ami of Control; hut not on the gruunil of an innocent iiiian-pie- 
m-ntalion ua to the depth of the rock to be encountered in courue of the 
work, it being the duty of the contractor to satisfy himself thereof from 
the |ilans and s|aN-ifieations.

Statement. Action to recover the actual value of work done by the plain
tiffs for the Corporation of the City of Hamilton, the defendant, 
under a contract, or, in the alternative, for payment for extras in 
addition to the contract-price.

R. McKay, K.C., and Gideon Grant, for the plaintiffs.
I. F. Hellmuth, K.C., and F. R. Waddell, K.C., for the defend

ant corporation.
c ou. Cuite, J.:—The plaintiffs are engineers and contractors,

and in Novemlier, 1915, contracted with the defendant corpor
ation for the construction of sewers on McAnulty lioulevard 
and Stapleton and Kenilworth avenues in the city of Hamilton. 
The plaintiffs allege that the corporation, through its engineers, 
made certain representations as to the depth of rock to be encoun
tered in the construction of the sewers; and, relying upon these 
representations, the plaintiffs were induced to enter into the con
tract for the price and on the terms therein appearing. The 
plaintiffs further charge that the representations so made were 
untrue and misleading; that there was much greater depth of rock 
encountered in the construction of the sewer than was represented 
by the defendant corporation, whereby the cost was very greatly 
increased. They further charge that the line of the sewer was 
materially altered, in spite of the protests of the plaintiffs, and the 
ground through which the plaintiffs were required to construct 
the said sewers was much more difficult than that through which 
the sewers were originally laid out; and the contract was in fact 
abrogated; and claim to recover as upon a quantum meruit for 
the value of the work done; and, in the alternative, the plaintiffs 
claim for extras under the contract.

With respect to the claim of misrepresentations as to the 
quantity of rock, 1 find the facts to be as follows. The plaintiff 
Hollingworth, who is an engineer, and who had formerly been
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employed for a number of years by the city corporation as assist
ant engineer, applied to Mr. Gray, the assistant engineer of the 
city, and asked him what rock there was through which the sewers 
would pass. Gray replied that he did not know; he said he would 
call in a man,Stoddard, to give him the information asked; Stod
dard not lieing in, Mr. Taylor, an engineer in charge of the subway, 
was called in, and he was told by Gray to give Hollingworth all 
the information he had regarding the rock. There is a dispute as 
to where the rock would lie struck. Hollingworth says Taylor 
told him that the rock would Ire found 13 feet Mow the Grand 
Trunk rails at Kenilworth avenue subway, and that the rock at 
the end of Gertrude street would lie alsiut the Iwttoni of the pipe 
of the old Gertrude street sewer; and that it was safe to say the 
rock would run approximately lietween these two |Miints on 
McAnulty avenue in a straight line. Taylor agrees with this, 
except that he puts it at 12 feet instead of 13 feet below the sur
face of the Grand Trunk rail at Kenilworth subway. Subsequently, 
when the dispute arose as to the extra rock to lie rut, Taylor was 
asked by the plaintiff Hollingworth to give a letter as to what 
occurred at the time application was made to him as to the quan
tity of rock to lie cut, and he did so, and in the letter it is stated 
to tie at a depth of 12 feet. In the view 1 take, it is unnecessary 
to settle this dispute as to the depth.

I further find that the representations made by Taylor as to 
the depth of rock were acted on by the plaintiffs in fixing the amount 
of their tender and of the contract; hut I do not think that the 
plaintiffs are entitled to rely upon these representations as a ground 
of claim and damage against the defendants. There were plans 
and specifications upon which the tender was based, and which 
formed a part of the contract. The city corporation was under 
no obligation to give further information. The plaintiffs were 
bound to satisfy themselves as to the depth of rock, by digging 
pits, or otherwise. The plaintiffs received such information as the 
defendant had, and such information was given bond fide. There 
is no suggestion of fraud or intentional misleading in any way. 
The defendant’s officers themselves were misled as to the quantity 
of rock. They had estimated the cost of the sewers for which the 
plaintiffs contracted at alxiut $5,000, whereas it is said that the 
engineer, after the sewer was constructed, said that it would have
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cost the city corporation 110,000 hail it done the work. I there
fore dismiss this portion of the plaintiffs’ claim.

The claim that the contract was abrogated hy a change of the 
line of the sewer is also untenable. The sewer was constructed 
upon the streets mentioned in the contract; but, after the plain
tiffs had commenced to dig for the sewer, though very little work had 
been done, it was ascertained that the line of the sewer passed over 
a portion of the water-pipes, and the line was changed to ten feet 
west of the centre of the street where the original line of the sewer 
was laid down upon the plan. This, I find, was quite within the 
province of the city engineer to do within the terms of the contract 
and of his powers in respect thereto. If, by reason of such change, 
the cost had been increased, that might form a ground for extras.

It is said that a spring was struck on the new line, which would 
not have been encountered upon the line as originally laid down. 
This I will consider further in dealing with the extras claimed.

The contract was in fact not changed, and this case must be 
disposed of under the contract, as, in fact, the work was carried 
on and completed under the contract.

I dismiss this portion also of the plaintiffs’ claim.
There remains the alternative claim for extras. The contract- 

price was (3,399, which has been paid in full; and a further sum 
of (435 in addition thereto, after action brought, was paid for 
unstated extras. The actual cost of the work done under the 
contract, which was declared by the defendant’s engineer to be a 
first-class job, in every respect, was $9,782.93. The extras claim
ed fall mainly under extra rock-cutting: (1) by reason of mis
representations as to the quantity of rock, which is disallowed 
under the above ruling; (2) extra depth of sewer below that called 
for by the contract; (3) the use of the templet in measuring the 
cement work, and other minor claims hereinafter referred to.

The first question is: Did the city’s engineer, under the con
tract, deal with these extras, and is his action final? It is objected 
that, under clause 11 of the specifications, it is provided that “any 
additional work required by the engineer must lie ordered in writ
ing, and no claim for extra work will be allowed except on produc
tion of such written order." What took place was this: when the 
plaintiffs found that there was a large amount of rock more than 
they had expected to find under the contract, and that, as they 
alleged, it was ordered to lie put one foot lower than the contract
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called for, and that the templet was to lie used, they immediately 
made objection; ami 1 find as a fact that they were requested by 
the engineer to go on with the work, and they would lie paid what 
was fair and right under the contract. On the 29th Decemlier, 
1915, the plaintiffs wrote Mr. Macallum, the engineer, referring 
to the dispute as to the aligning of the sewers and protesting 
against the same; the letter then proceeds:—

“Your department is insisting on this work lieing done in a 
manner not called for in the specifications governing this work, 
namely :—

“(1) The amount of concrete around pi|ies is shewn as six 
inches on the sides of the pipes, and the department is insisting on 
a minimum of six inches, which brings the average thickness up 
to at least nine inches. To obtain the result asked for, a templet 
is lieing used (something which was never done before in this class 
of excavation), making necessary a large overbreak in the rock 
and excess concrete.

“ (2) We have lieen prevented from laying pipe and construct
ing gulleys at the same time (but fail to find authority for this in 
the specifications). This has occasioned delay and extra expense 
to us.

“ (3) We are required to joint all pipes from inside as well as 
the outside (not provided for in specifications).

“ (4) There has lieen considerable change made in length of 
pipe in gulley-drains, and gulleys have lieen relocated after con
struction has lieen commenced on same.

“ (5) Six inches of earth has lieen demanded on top of concrete 
surrounding pipes—before ordinary back-filling commences.

“ (6) No outlet was provided as shewn in contract drawings.
“As your department has wholly varied the contract as above 

pointed out and in other ways, and to get rid of contentious extras, 
without prejudice, we suggest some liasis of settlement satisfactory 
to both parties.”

In reply to this letter, Mr. Macallum wrote the plaintiffs as 
follows:—

“In reply to your favour of the 29th Decemlier, 1915,1 lieg to 
say that I have consulted Mr. Gray in regard to your statement 
that the department is insisting on the work lieing done in a way 
not called for in the specifications.
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“While not admitting that your firm ie entitled to be allowed 
for any extra», I may say that, after completion of the work, ant- 
just claims for extras will lie duly considered by me, as is usually 
done in such cases."

On the completion of the work, the plaintiffs were asked to 
send in a statement of their extras, which they did (see part of 
exhibit 4), amounting to 15, 179.65. The engineer endeavoured 
to have this claim passed, and laid it liefore the Board of Control 
of the City of Hamilton; while it was favoured by some members 
of the Board, the majority rejected the claim. This brings me to 
a consideration of the jiosition Mr. Macallum, as engineer for the 
city, occupied under the contract, and whether or not he acted in 
such an impartial manner and free from control of the Board as 
to make his acts in respect of the extras final and binding upon the 
plaintiffs.

After the Board of Control hail refused to allow the plaintiffs' 
claim, he went over the claim, and, without stating the items 
which he allowed, reached the conclusion that he should allow 
♦300 for extras. This was increased afterwards to 1435. He was 
not able to state in the lxix how much, nor was there any evidence as 
to how much, was allowed for particular claims, although he was 
able to state as a matter of recollection that on certain claims as 
put forward by the plaintiffs he made certain allowances, but how- 
much he could not say. It is from his own evidence, as well as 
that of the other witnesses, but mainly from his, that 1 have reach
ed the conclusion that he was not an indifferent and impartial 
arbitrator as between the parties, nor was he free from the contin
ual pressure brought to bear upon him by the Board of Control. 
I refer to portions of the evidence of Mr. Macallum, the city’s 
engineer. He states that he was in favour, personally, of paying 
the contractors their actual cost of the work:—

"Personally, if I could have done so, I would have done so. 
As a matter of friendship, liecause I said the city did not want to 
get anything done for nothing. It was a first-class sewer, and we 
were satisfied with the work, that anything I could do 1 would do 
to assist them in having the Board of Control consider matters.

“Q. Then you took it up with the Board of Control in that
view? A. Yes.................... I stated that good work had been
done, that they had lost money on the matter, and the City of
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Hamilton was big enough not to try to get something for nothing, 
and could we help them out, although it would make a precedent ; 
but they did not consider it.

“Q. Then it seems that, in regard to your acting and dealing 
with the matter of the extras, that too you submitted to the Board 
of Control? A. Yes, to see if they could allow extras that I could 
not allow. I brought up the different extras and stated the 
position they took, to see if they would agree to them having them.

“Q. And the Board of Control directed what extras should 
be and what should not lie allowed? A. 1 went into each item 
with them, and, as far as 1 could, advanced their point of view.

“Q. Advanced the point of view of the contractors to the 
Board? A. Yea; in fact, I went a little out of my way, to the 
extent of giving the impression to them that I was interfering in 
the liehalf of the contractors.

“Q. And the Board of Control negatived all the recommenda
tions, except such as you said absolutely had to go; is that it? 
A. That is it.

“Q. And that is the way that the bill of extras was finally 
dealt with? A. Yes.

“His lordship: Then you allowed them what the Board of 
Control were willing to give? A. Yes, more than that ; 1 allowed 
them all the extras 1 could fight through the Board of Control. 
1 had brought up some things that they would not agree to. But 
everything 1 thought I had a chance to get through 1 brought up, 
to give them the biggest margin I could.

“Q. Do you mean if they had sanctioned your recommenda
tions you were willing to allow theextras claimed? A. No, no. 
1 came up to $430; had the Board of Control Ix-en standing by 
themselves, they probably would not have allowed the half of 
that. Those extras, you can see what they look like.

"Q. I took down, 'I went over each item and advanced the 
contractors' views.’ A. Yes.

“Q. They ignored it? A. No, they ignored everything ex
cept about $200 worth of items; and altogether I managed to get 
it raised up to $300 odd, and finally it went up to $430.

“Q. How much did you recommend altogether? A. $435.
“Q. I mean at first? A. About $300.
“Q. Then they did come to what you recommended? A.
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$300 I first recommended; then some things we had discussions 
about ; then there was $135 more that I added on that they finally 
agreed to, but they were very doubtful about it."

Reference is then made to the various items in the plaintiffs' 
claim for extras, and it will lie seen that Mr. Macallum had no 
clear recollection of which items he allowed, or what proportion 
of each. He was then asked:—

“Q. .Does the contract provide the extras must lie approved 
by the Board? A. Yes. It is not in the contract, hut it is our 
routine of business—any financial matter must he passed by the 
Board of Control, and anything I allow for any contract has to lie 
approved by the Board of Control.

“Mr. Hellmuth: All items have to pass the Board of Control.
“His Lordship : In the contract?
“Mr. Hellmuth: No.
“His Lordship : I have taken down this : ‘It is our routine of 

business that anything I allowed must lie approved by the Board.' 
A. Yes, and it generally goes then to the city council to lie finally 
passed.

“Q. Did that apply to the extras in this case? A. Yes.
"Q. Well, could it lie said fairly then, do you think, that you 

were quite an independent judge in matters of this kind? A. Oh, 
yes.

“Q. If you always had in mind that you had to meet the 
approval of the Board? A. Approved is hardly the word. I 
bring these matters up and say, ‘These arc extras,’ and they 
may question me on these different items, or may pass them with
out a question. Generally question me, if the items are large.

“Q. Before you give your certificate? A. I never give a 
certificate for extras. They would say,‘Why do you allow this, 
and why do you allow something else?’ And they generally passed 
them, unless some item came up that they wanted further in
formation.

“Mr. McKay: As a matter of fact, did you find from the head 
of the corporation in this particular instance very definite ani
mosity to anything lieing allowed these contractors at all, and 
some very definite effort by himself to you in regard to any pro
posed allowances? A. Well, I do not think that the head of the 
corporation was too friendly.
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"Q. Which, being interpreted in the very polite and careful 
way you put it, means? A. That any item that I brought up to 
lie passed as an extra had to lie strictly and absolutely without 
blemish as far as the correctness of it was concerned.

“Q. In other words, let me put it—you say he was not too 
friendly; to an onlooker in the position of Brennan and Holling- 
worth, they would not lie wrong if they interpreted his actions 
and language as decidedly unfriendly? A. Well, I would not 
say that it was a bosom-chum attitude, but anything that I 
brought up that had to be paid he would certify to.

“Q. In other words, it was just in that position, and Mr. 
Macallum found himself in this position, that anything tliat he 
could absolutely force through and pass he might get, and any
thing that lie could not absolutely force he could not get allowed? 
A. No, that anything 1 could get through that had any basis 
upon which to work I could carry through, but anything I was 
trying to carry through from a standpoint somewhat of sentiment 
would not go through.

“Q. From the standpoint of the sentiment of fairness of Mr. 
Macallum, the sentiment which Mr. Macallum had of fair dealing 
lietween the contractor and the city was not allowed to have play; 
he had to lie able to shew line, verse, and absolute legal authority, 
or the item could not pass? A. I hud to shew that the cost had 
been incurred.

“Q. And incurred strictly in accordance with the interpre
tation which the head of the council, the Board of Control, and 
the solicitor, were able to put on the contract anil specifications? 
A. No, my own interpretation.

“Q. But they held you up to that interpretation; Macallum's 
interpretation would have lieen wider than theirs; but they brought 
you to the strict terms of the contract and specifications as they 
regarded them?

“Mr. Hellmuth: I object.
“His Lordship: I will allow that to lie answered.
“Witness: I don’t know that they had much weight with me, 

as far as causing me to hold iiark any item that 1 thought I could 
bring through, because at that date, and for a month or so liefore, 
I hail no intention of remaining in the city, so they carried no 
weight with me. And it did not make much difference whether 
I antagonised them or not.
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“Mr. McKay. But the antagonism over this matter was 
fairly definite and pronounced? A. Well, I don't think 1 would 
say that. The only thing is, 1 knew 1 had to, in presenting things 
that were almolutely not certain, that 1 had to put it in a very 
smooth way.

“Q. Anil the consequence of not putting it in a smooth way 
would be that it would lie promptly negatived by the Mayor and 
the Board? A. By one or two of the Board. The Board were 
not all together.

“Q. But by sufficient of them to make it impossible to pass 
the item? A. Yes, but I brought, I think I got through every
thing that 1 could conscientiously get through, that 1 could con
scientiously sign my name to."

In my view, where, as in this contraet, clause 17, “All works 
are to be done to the engineer's entire satisfaction, he is to be the 
sole judge of the work and materials, in respect both to the quan
tity and quality, and his decision on all questions in dispute with 
regard to work or materials, or the meaning or interpretation of 
the specifications and plans, is to be considered final and binding on 
all parties,” it is requisite that such engineer shall not be under the 
influence of the Board of Control, one of the parties to the con
tract. Although he may think that he would act independently 
in this case, because, as be says, he was aliout to leave the city 
corporation’s employ, it does not seem to me to be in the interests 
of common justice to permit a decision under a contract to rest 
in one who lias to submit his action to the approval or disapproval 
of any I tody of men who are interested in the contract. 1 have 
only referred to a portion of the evidence I tearing upon this 
question, and I find as a fact that Mr. Macallum was not an im
partial and indifferent arbitrator between the parties; and, saying 
this, I do not desire at all to impugn his integrity. I consider the 
Board’s method in this regard improper and such as not to bind 
the plaintiffs. I therefore hold that the plaintiffs are not Itound 
by the action of the engineer in respect of any dispute arising under 
the contract lietwecn the parties, and refer to the following author
ities in support of this view.

In Hickman <t Co. v. Robert», [1913] A.C. 229, a building con
tract provided that the decision of the architect of the building 
owners on all matters relating to the work should be final and
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that payments should lie made on the certifieate of the arehitect. 
The architect, under a misapprehension of his position, allowed 
his judgment to lie influenced by the building owners and improp
erly delayed issuing his certificate in accordance with their in
structions. After the completion of the work and the expiration 
of the period of maintenance tlie contractor sued the building 
owners for the final balance alleged to lie due under tlie contract, 
but the final certificate was not issued until after the commence
ment of the action:—Held, that the building owners were preeluded 
from setting up as a defence to the action either that the issue of the 
certificate was a condition precedent to the bringing of the action 
or that the certificate was conclusive as to the amount of tlie claim. 
Fletcher Moulton, L.J., referring to the architeet, said in the Court 
below: “He is no longer fit to lie a judge, liecause he had lieen 
acting in the interests of one of the parties, and by their direction. 
That taints the whole of his aets and makes them invalid, what
ever sulisequent matter his deeision is direeted to.” Lord I/ire- 
bum, L.C., referring to this statement, says (p. 233): “I agree 
with that, but it is not in my opinion a case to which the terms 
‘turpitude’ or 'fraud' are apt. I think the real error of Mr. Holi- 
den was that he mistook his position; that he meant to act as a 
mediator; that he had not the firmness to recognise that his true 
position was that of an arbitrator, and repel unworthy communi
cations made to him by the defendants." lord Alverstqne said 
(p. 234) that the position of arbitrators in a case of this kind is 
very important, and that the system could not have lieen allowed 
to exist, had it not lieen that it had lieen found that persons in the 
position of engineers or architects are able to maintain, and do 
maintain, a fair judicial view with regard to the rights of the 
parties; it has to lie rememliered that in the great majority of 
cases they are the agents of the employers, and that not infre
quently they have to adjudicate upon matters for which they 
themselves are partly responsible. “ It is therefore very important 
that it should be understood that when a builder or contractor 
puts himself in the hands of an engineer or architect as arbitrator 
there is a very high duty on the part of that architect or that 
engineer to maintain his judicial position."

In Bristol Corporation v. John Aird <t Co., [1913] A.C. 241, 
the same principle is acted upon. In that case the contract con
tained a provision for the reference of disputes to the engineer of
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the defendants, and upon the settlement of the final account there 
arose a bond fide dispute of substantial character between ihe con
tractors and the engineer, involving a probable conflict of evidence 
between them. The fact that the engineer, through no fault of 
his own, must necessarily lie placed in the position of judge and 
witness was said to lion sufficient reason why the nuit ter should not 
lie referred in accordance with the contract ; and the Court refused 
to stay an action by the contractor for payment of t he account. In 
that case an action had been brought and an application was made 
under the 4th section of the English Arbitration Act of 1889 
(see. 8 of the Ontario Arbitration Act, U.8.O. 1914, ch. Oft) to stay 
the proceedings upon the ground that there was no sufficient 
reason why the matter should not lie referred in accordance with 
the contract. The House affirmed the Court of Ap]ieal in affirm
ing an order refusing to stay the proceedings. Ixird Atkinson said 
(pp. 247, 248) that there was no dispute as to the law applicable. 
If a contractor chooses to enter into a contract binding him to 
submit the disputes which necessarily arise, to a great extent, 
1 >et ween him and the engineer of t he persons wit h whom he contracts, 
to the arbitrament of tliat engineer, he must lie held to his con
tract . “ Whether it lie wise or unwise, prudent or the contrary, he 
has stipulated that a ]ierson who is a servant of the iierson with 
whom he contracts shall lie the judge to decide upon matters upon 
which necessarily that arbitrator lias himself formed opinions. 
But, though the contractor is Ixiund by that contract, still he has 
a right to demand that, notwithstanding those ]ire-formed views 
of the engineer, that gentleman shall listen to argument and deter
mine the matter submitted to him as fairly as he can as an honest 
man; and, if it lie shewn in fact that there is any reasonable 
prospect that he will lie so biassed as to lie likely not to decide 
fairly upon those matters, t hen the contractor is allowed to escajie 
from his bargain and to have the matters in dispute tried by one 
of the ordinary tribunals of the land. But I think he has more 
than that right. If, without any fault of his own, the engineer lias 
put himself in such a ]nisition that it is not fitting or decorous or 
proper that he should act as arbitrator in any one or more of those 
disputes, the contractor has the right to appeal to a Court of law 
and they arc entitled to say, in answer to an application to the 
Court to exercise the discretion which the 4th section of -the 
Arbitration Act vests in them, ‘We are not satisfied that there
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is not some reason for not submitting this question to the arbi
trator.’ .... I am utterly unable to get rid of the notion 
that upon two of the most important matters, namely, this filling 
and the excavation between the monoliths, Mr. Squire will neces
sarily lie at once in the |>osition of a judge and a witness. I think 
he must necessarily lie in that position. I cannot imagine any 
position more unpleasant, any position more undesirable. If he 
lie really a witness, then he must, in effect, l>e examined l>efore 
himself, and cross-examine<l before himself, and he must decide 
upon his own veracity or reliability. 1 think there could lie no 
stronger reason to induce the ( ourt not to exercise their discretion 
to stay the action than tluit any gentleman who has taken u|H>n 
himself the duties of arbitrator should lie put in such an entirely 
anomalous position.”

In Hill v. South Staffordshire H.W. Co. (1864), 12 L.T.H. 03, 
65, Ixird Justice Turner said: “In my opinion, companies must, 
no less than individuals, lie answerable to the jurisdiction of this 
Court in cast's of fraud; and I think that, in the eye of this Court 
at least, it would lie a fraud on the part of this company to have 
desired, by their engineer, these alterations, additions and omis
sions to lie made, to have stood by and set'll the expenditure going 
on u|M>n them, to have taken the lienefit of that cxiienditure, and 
then to refuse payment on the ground that the expenditure was 
incurred without projier orders having lieen given for that pur- 
l»ose.” He next considered a clause of the contract providing that 
any dispute or difference as to the contract itself, or the specifica- 
tion, or the plans and sections, should lie left to the principal 
engineer, etc. (see a somewhat similar clause in the present con
tract, clause 17). The company relied ujioii this clause as barring 
the plaintiff's right of suit, relying upon Scott v. Aiery (1856), 
5H.L.C.811; but his I xirdship thought that the clause was intended 
to apply only to cases of dispute «luring the progress of the works, 
the more so tiecausc the sfiecifirntion provided that, if any question 
arose ‘in the final settlement of accounts’, it should lie referred to 
arbitration in the usual way.

See also Wallace v. Tnniska wing and Northern Ontario Itaihray 
Commission (1906), 12 O.L.R. 126, affirmed in Temiskaming awl 
Northern Ontario Itailway Commission v. Wallace (1906), 37 S.( ML 
696. It was then* held that the employer has the right to direct
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the attention of the certifying official, liefore he certifies, to alleged 
defects of jierfomiance, and to ask for rare and diligence in the 
discharge of his duty, but he has no right to dictate or impose his 
own opinion ; and any attempt by the employer to do so, esjiecially 
if yielded to by the servant, is in the nature of a fraud, or is at all 
events evidence of fraud which will, if established, relieve the 
plaintiff from the necessity of obtaining the certificate. See also 
Price v. Forbes (1915), 33 O.L.R. 130, 23 D.L.R. 532.

I find that the plaintiffs are entitled to the extra cost in respect 
of the following items:—

1. Kxtra depth at which the sewer was placed. The dispute 
arose under the construction of the plan, as to whether the depth 
should lie measured to what is railed the “invert," that is, the 
inside of the pipe, or to the actual depth of the sewer. I find, in 
construing the meaning of the contract and plan itself, and upon 
the evidence, that what is called the “black line" shewn on the 
plan, exhibit 7, indicates the Ixittom of the sewer, and that under 
the instructions of the engineer in charge the depth was increased, 
and to the extent of this extra depth the plaintiffs are entitled to 
be allowed.

2. The plaintiffs are entitled to the increased cost caused by 
the plaintiffs lieing compelled to use the templet in the construction 
of the sewer; both in respect of the width of the sewer and of the 
extra overbreak.

3. They arc entitled also to the cost of cementing the pipes 
on the inside ; the cost of removing the water and otherwise caused 
by the spring struck on the changed line, and in extra gulley- 
d rain-pipe and construction cost due to the cluuigr in I lie width 
of the roadway and to re-location of the gulley-drain ; extra pump
ing not provided for in specifications; extra expense of leak water 
in the water-main. Various items of expense in constructing the 
sewer were recommended by the city’s engineer, and were not, 
as I gathered from his evidence, disputed.

No doubt, there may be further evidence offered on both sides 
in case of a reference, but from the evidence already in I am able 
to form a fair idea of what would be a reasonable allowance for 
extras on the contract; and, if counsel desire, in order to save the 
ex]>ense of a reference, that 1 should give expression to my views,
I will do so.
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If I am not requested so to do within a week, there will be a 
reference to the Master at Hamilton as to the matters in dispute 
between the parties in respect of extras as altove indicated, the 
Master taking into consideration in reaching the final amount the 
sunt of $435, already allowed, and paid after action.

Further directions and costs reserved. Juilgvient for ;Aaintiff.

CAPITAL LOAN CO. ». FRANK.
Manitoba King’s Bench, Galt, J. June 16, 1917.

Plkadinu (I VI—355)—Counterclaim—Third party.
Where in a counterclaim by a defendant against a plaintiff ami a third 

party, the matter thereof may be set up against the plaintiff as a complete 
defence without the third party, and the plaintiff is not interested in what 
is claimed from the thin! party, the counterclaim is improper; in such 
case the relief against the thin! party must be had under third party 
procedure.

Appeal on liehalf of the plaintiff from an order made by the 
Referee in ('hamtiers dismissing a motion to strike out a counter
claim. Reversed.

F. J. Sutton, for plaintiff ; E. H. Siddall, for defendant.
CiALT, J.:—The plaintiff sues the defendant for certain moneys 

alleged to be due under the terms of a morgtage made between 
one (’rooks as mortgagor and Blackwood as mortgagee, and under 
the terms of a certain extension agreement entered into between 
one Kennedy aryl the said Frank and Blackwood ami Mrs. Allo- 
way, who had become assignee of the mortgage. Subsequently 
Blackwood obtained an advance of $10,311.77 from the* plaintiff 
company for the purpose of paying off the moneys «lue to Mrs. 
Alloway under her assignment, and in order to procure the re
assignment to him (Blackwood) of the said mortgage. The said 
Kennedy and Frank appear to have lx*en interested in the land in 
question, and they joined in the extension agreement as sureties 
to a limited extent in favour of .Mrs. Alloway. Under the terms of 
the extension agreement the original mortgage was to lx* consid
ered as amemhxl so as to include the terms provi<led for in the 
extension agreement. The re-assignment of the mortgage from 
Mrs. Alloway to Blackwood provided that: “The said assignor 
doth hereby grant, assign, transfer and set over to the said assign
ees, his heirs, executors, administrators and assigns, the said 
agreement dated the 22nd day of November, 1913, the benefit of 
all covenants therein eontaine<l, all moneys due, owing or payable
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thereunder and all the right, title and interest of her, the said 
assignor thereunder and therein,” etc.

In the present action the Capital Loan Co., Ltd., sue Frank 
upon the covenant he had given to the extent of #5,000 in the 
extension agreement, together with interest thereon. Frank, in 
his statement of defence, sets forth all the facts relating to this 
rather complicated transaction and then counterclaims against 
Blackwood and the Capital Loan Co., Ltd., for a number of 
alternative declarations by the court in respect of his alleged 
rights.

It up|x*ars to me that under the assignment made by 
Blackwood to the plaintiffs on Decern lier 14, 1010, for the sum 
of #10,311.77, the plaintiffs became entitled to relief against all 
or any of the parties to the extension agreement aforesaid.

Under our procedure claims by a defendant against a plaintiff 
or against a plaintiff and a third party, may lie set up by counter
claim; but this right is subject to certain restrictions:—for in
stance, where the matter of the counterclaim may lie set up 
against the plaintiff as a defence without the third party, and the 
plaintiff is not interested in what is claimed from the third party, 
the counterclaim is improper: See Torrance v. Lmngdone, 10 P.R. 
(Ont.) 29.

This decision was affirmed on appeal by the Divisional Court.
The various declarations by the Court as claimed in the 

counterclaim all appear to me to lie defences to the action in so far 
as they affect the plaintiff, but in so far as they affect Blackwood 
(the party added in the counterclaim) the relief falls under our 
procedure regarding third parties. “Where the relief claimed by 
the defendant is not claimed against the plaintiff at all (or is 
improperly claimed against him) and is for contribution or in
demnity, recourse must be had to the third party procedure." 
See Annual Practice, 1917, 379.

The defendant has mistaken his rights and has resorted to the 
wrong procedure.

For the a I Hive reasons, the ap)>enl must lie allowed and an order 
made striking out the counterclaim. But the defendant should lx* 
at liberty to secure his alleged rights against Blackwood by third 
party procedure if he lx* so advised. The plaintiff is entitled to 
the costs of the appeal. Appeal allou'ed.
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SMITH v. CITY OF MONTREAL.

Quebec Court of l{rvieu\ Lafontaine, (Irecmhuidx and LainoOu. JJ. Apru 
#7, 1917.

Mvxivifai. vokToratioxh (f II G—210)—Liability for act* ok ixuf.pkx-
DENT roNTRAl'ToK.

A immiripol cor|H»ruti<m is not liable for the negligent acts of an 
in«U‘|MMi(l<mt contract or in the course of carrying out a work for the city, 
notwithstanding that the workmanlike execution of the work was super
vised by the city.

Appeal from the judgment of the Superior Court rendered by 
Panneton, J. Reversed.

The plaintiff, lessee of a farm at St. Laurent, nues the City of 
Montreal and the IlarriH Construction Co., in damages on the 
following grounds: The City of Montreal decided to construct a 
drain in the centre of O'Brien road through St. I^aurent to Cartier- 
ville. On February 3, 1913, the contract was given to the 
Harris Construction Co., which was to build it according to plans, 
specifications and conditions set forth in the deed passed lietween 
them for a determined sum. The action in damages against 
Iwth defendants is for $0,812. The plaintiff complains that the 
company took an al>solute possession of jmrt of the plaintiff's 
land and tresjiassed over the rest of the farm ; and that illegally, 
uselessly, by its want of skill and negligence, caused considerable 
damage to his crops, his soil, his fences, his fruits, his house and 
furniture, for which losses the defendants are jointly and severally 
responsible. The City of Montreal denies all responsibility. 
It alleges that there is no privity of contract between the city and 
the plaintiff; and, moreover, that the action is prescrib'd. It 
complains also of the irregularity of the notice of action. The 
company pkaded practically a general denegation. The Superior 
Court condemned the defendants jointly and severally to pay 
plaintiff a sum of $1,425 for damages, and the company a further 
sum of $75.

Laurendeau A Archambeaull, for City of Montreal.
Murphy A PetrauU, for Harris Cons. Co.
The judgment in review was delivered by 
(iKKENHHiKLDH, J. (after 1 laving explained the facts and the 

points in issue lietween the parties, proceeds to examine the evi
dence, finds that the Harris Construction Co. was responsible, 
but that there was error in the assessment of the damages made by 
the Superior Court. The Court of Review assessed the damages 
at the sum of $701 instead of $1,500).

QUE.

C. It

Statement.

Oreraahiri.lt. J.
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As to the condemnation against the defendant, the City of 
C. R. Montreal, 1 cannot ace my way to maintain this condemnation. 
Smith The question was not submitted to tin* trial Judge, and he was
City or not called upon to decide the question as to the joint and several 

Montreal, liability. It was seriously urged Indore this Court; in fact, it was 
OMMhWè.i. practically the only question u]xm which the counsel for the city 

relied, which, if sound, of course, is conclusive, viz.: that the 
Harris company I icing an independent contractor, doing work for 
the city according to s]xkcifications, and for a fixed price, any 
negligent act on its part in the carrying out of the work and which 
caused damage to a third |x>rson, is not chargeable against the 
city; in other words, there is no joint or several responsibility 
Ix'tween the contractor and the city.

Indeed, to lay down a different rule would lx* placing a burden 
ujxin the city, the consequence of which would be serious and far 
reaching.

The city had determined, for public purposes, to construct the 
sewer in question and specified the manner in which it wished that 
sewer to lx* constructed: it called for tenders, and accepted the 
tender of the Harris Construction Co., and gave a contract to the 
company to do the work as called for by the specifications.

If the fact of doing the work, the fact of constructing the 
sewer, as distinguished from the manner in which the work was 
done, caused damages to a third person, the city might be re
sponsible for that damage, but when the damage is not due to the 
fact that the work was done, but is due to the manner in which 
it is done, it is difficult to six* why the city should lx* held re
sponsible.

The plaintiff's counsel urges that the city had control over the 
work. This is not correct in my view. The city inserted in its 
contract the condition attached thereto, that its representative 
should at all times have the right to supervise the execution of the 
work, not with a view of controlling the actions of the contractor 
with respect to any negligent act quoad a third party, but only 
and solely for the purpose of securing to t he cit y a projx*r workman
like execution of the contract.

Indeed, in the alwence of any such stipulation in the contract, 
1 am of opinion that the city, as the proprietor, would have the 
right, in law, to send its representative engineer on the works to
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see that the work was being so done that when completed it would 
conform to the requirements of the sixn'ifications.

If a man, for instance, in the employ of the Harris company, 
through the company’s negligent act. had been killed or injured, 
it would lx* difficult to say upon what principle the city could la* 
held liable for this quasi délit, and in like manner, if the Harris 
eom|Muiy by its negligent act damages an adjoining property, 
it is hard to sec the reason for condemning the city.

In a word, and to conclude, 1 hold that the city is not liable for 
the manner which the contractor did his work, unless that manner 
was ordered by the city.

The city took no part whatever in bringing alxmt the damages 
of which the plaintiff complains. It was no act of the city, it was 
not an incident of the construction of the sewer properly speuking. 
The contractor, uncontrolled by the city, chose its own way of 
doing the work, as it had a jx'rfect right to do. A person or a 
municipality who wishes to construct a house or a public improve
ment, may, by a contract, entrust that work to another at a price 
fixed and free himself or itself from all resixmsibility for any 
negligent act committed by the contractor, and in this case such 
was done by the City of Montreal.

I should reverse the judgment and should dismiss the action 
as against the City of Montreal.

Proceeding to adjudicate uixm the issue between the plaintiff 
and the City of Montreal:

Considering that the defendant, the City of Montreal contracted 
with the other defendant, the Harris (^instruction Co., to execute 
certain works according to specifications and at a price fixed;

Considering that the other defendant, the Harris Construction 
Co. was an indc|>endent contractor and had complete control as 
to the manner in which the said works should lx* carried out, 
provided the said works were completed in accordance with the 
specifications forming part of the said contract;

Considering that the damages claimed by the said plaintiff 
were in no way caused by any act of the defendant, the City of 
Montreal, or its employees, and the said defendant, the City of 
Montreal, had no control and exercised no control as to the manner 
in which the said work should lx* carried on and executed by the 
defendant, the Harris Construction Co., and if the said works

QUE.

C. R

Montreal.

Grwnelitelde, J.

11—37 D.L.R.
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were* carrienl on in a negligent manner by the defendant, the 
Harris Construction Co., the defendant, the City of Montreal, 
was in no way responsible therefor;

Considering there was error in the judgment condemning the 
defendant, the City of Montreal, jointly and severally with the 
other defendant, the Harris Construction Co., and that the plea 
of the defendant the City of Montreal is well founded ; doth cancel 
ami annul the said judgment ;

Ami proceeding to render said judgment which should have 
lieen rendered, doth dismiss the plaintiff’s action against the 
defendant, the City of Montreal, with costs in both Courts and it 
is ordered tliat the record be remitted to the Court l>elow.

Judgment reversed.

JOHNSON v. MUSSELMAN.
Alberta Supreme Court, Appellate Division, Haney, C.J., and Beck and 

Walsh, JJ March 9, 1917.

Mischief (| 1—15)—Wilfully killing a horse—Indictable offence— 
Compensation under agreement not to prosecute.

If the offence is of a public nature no agreement can be valid that is 
founded on the consideration of stifling a prosecution for it; consequently 
a promissory note, unless held by a transferee in due course and for value, 
is not enforceable if given in consideration of stifling a criminal prosecu
tion for the indictable offence of wilfully killing a horse, the property of 
another (Cr. Code sec. 510).

Appeal by plaintiff from the judgment of Winter, D.C.J., who 
dismissed the plaintiff's action on a promissory note made by the 
two defendant* on the ground that it was given for an illegal con
sideration, namely, the stifling of a criminal prosecution and that 
the plaintiff endorsee took with notice of the defect.

R. Ure, for plaintiff, appellant.
H’. C. Robinson and F. H\ Griffiths, for defendant*.
Harvey, C.J., concurred with Walsh, J.
Walsh, J.v—The note sued on was made on the faith of the 

written agreement of the payee Tibbetts "to drop all proceedings 
against Ed. Musselman for the alleged shooting of a horse, my 
property." The learned trial Judge has found that the note was 
given in pursuance of this agreement and "with the view of pre
venting criminal proceedings being taken." I take his judgment 
as a whole to he a finding that the agreement of the payee on the 
strength of which the defendant* made this note was that he would 
not criminally prosecute the defendant E. Musselman for having
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killed his horse. That finding is, in my opinion, amply justified ***TA.
by the evidence. It is in fact, I think, the only finding that it 8. C.
was open to the learned Judge to make. The written agreement Johnson
is “to drop all proceedings,” a term not only broad enough to .. »■
■ . • , .. , , ... . Mcssriaia]mclude, but upon its grammatical construction clearly meaning ----
both criminal and civil proceedings. Though in fact none had
then been set on foot, those which Tibbetts contemplated were
of a criminal character. The Mounted Police were notified and
came and cut off the head of the horse-. He consulted the police
before agreeing to take the note. In answer to the question
“what were you going to do?” he said “why if you had a horse
shot in a man's yard you woulel have that man arrested" and in
answer to another question he said “they wanted to give the
note because they did not want to lie prosecuted for shooting that
horse.”

The elefemlant Alvin Musselman says that he was to pay this 
money if there was no arrest made and that the note was given so 
“ that he wasn’t to arrest me." It is very plain to me tliat this 
note was given as the result of an agreement that there would lie 
no criminal prosecution of the defendant suspected of having killed 
the horse. In my view of the law such an agreement is against 
public jsilicy and illegal and payment of tins promissory note 
founded upon it cannot lie enforces) at the suit of the plaintiff 
who admittedly is not a holder of it in due course.

I think it was quite open to Tihbets to make any compromise 
of his civil claim against Musselman that he saw fit though the 
Act which involved the defendant in the liability thus settled 
also brought him within the pale of the criminal law and even if 
the compromise was induced by a threat of criminal proceedings.
If Musselman in fact shot the horse and under such circumstances 
as brought him under criminal liability for it Tibbetts’ right to 
be paid the damages resulting from it could not lie denied and it 
would clearly he open to him to make a settlement of his claim 
for these damages. It is the agreement not to prosecute at which 
the law liaulks, and once the fact of such an agreement I laving 
lieen made is established there is an end to any liability founded 
upon or arising out of it: Flover v. Sadler, 10 Q.B.D. 572; Jane* 
v. Merioneth hg. Soc., [1892] 1 Ch. 173; Williams v. Bayley,
L.R. 1 H.L. 200; McClalchie v. Haslan, [1891] W.N. 191, 17 
Cox C.C. 402.
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I cannot agree with my brother Beck's view tliat the fact 
that a countable of the Mounted Police told Tibliettn tliat there 
wan no objection to thin arrangement being made validate# it if 
in truth it rented upon an agreement on hin part not to prosecute. 
The evidence docn not cntahlinh a communication by Tibliettn 
to the conntable of the fart tliat he wan agreeing not to prom-cute. 
All of the evidence upon the point in tliat of Tibliettn who na.vn 
that when the defendant offered to give a note for the home, 
“1 nayn 1 will do tliat if the police nayn it in all right and 1 went 
and neen the police and he nayn ‘nure, take pay for your home 
if you can get it," which while perfectly nound advice on the part 
of the countable in far nhort of proof of knowledge by him of an 
agreement on Tibbcttn' part not to proneeute. liven if the cou
ntable with full knowlcilge of all the faetn had told Tibliettn tluu 
niirh an agreement wan all right I do not think that would make 
it no. In H'hitmore v. Farley, 14 Cox C.C. 617, Baggallay, L.J., 
at p. 622 nayn: “It in wholly immaterial tliat nucli agreement 
han received the nanction in Court of the nuigintrate liefore whom 
the charge wan brought. The nanction of the magintrate cannot 
render valid a transaction which would otherwine lie illegal."

In Morgan v. McFee, 14 Can. Cr. Can, 308, 18 O.L.R. 
30, a Divisional Court held that an agreement for the 
withdrawal of a criminal charge which wan entered into 
with the approval of the Crown attorney and which wan 
communicated to the police magintrate who was trying 
it and who thereupon directed that the proceeding should 
be dropped wan void anil could not lie enforced and that the 
plaintiff's action which wan founded on it wan not maintainable. 
A fortiori the concurrence of a conntable bi such an agreement 
could not give validity to it.

These words also make it clear that it is immaterial whether 
the charge attempted to be compromised wan under the old law 
a felony or only a misdemeanor, no long an it wan a crime com
mitted agamnt the public. There are some cases an my brother 
Beck points out in which the law permits a compromise though 
they might be made the subject of criminal prosecution, but 
Lord Denman, C.J., says in one of the cases he cites (Keir v. 
Leeman, 6 (j.B. N.8. 308, at p. 321), "but if the offence is of a 
public nature no agreement can be valid that is founded on the 
consideration of stifling a prosecution for it."
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And surely in this country at any rate it must lie that the 
killing of a horse under circumstances which bring the offender 
within the penalties of the Criminal Code and subjecting him to 
the danger of punishment by imprisonment for fourteen years is 
an offence of a public nature.

In my opinion the judgment appealed from is right and this 
appeal from it should lie dismissed with costs.

Beck, J. (dissenting):—The note is dated March 1st, 1914, 
ami is for $250 with interest payable March 1st, 1916, to E. 
Tiblietts ami is made by the defemlants, Edward Musselman 
and Alvin Musselman. On or about the 23rd February, 1914, 
Tiblietts acting on information he had receives 1 went to the* Mus
selman farm where the def cm hints with their father and mother 
lived and found a horse of his lying dead near the Musselman 
barn. It had !>ecn shot. Tiblx-tts went in and saw the Mussel- 
mans. The father said the matter ought to !>e settled. Ulti
mately, Tiblietts says, “They came to my place and we made 
arrangements that they should give me a note to pay for the 
horse ami I says 1 will tio that if the police says it is all right, 
ami 1 went and seen the police and he says: ‘Sure take pay for 
your horse if you can get it.' ” Tim note was accordingly given and 
at the same time Tibbetts signed a memorandum as follows:—

“Agreement between E..Tibbetts and Ed. Musselman. In 
consideration of the sum of two hundred and fifty dollars, 1, E. 
Tibbetts, hereby agree to drop all proceedings against Ed. 
Musselman for the alleged shooting of a horn1, my property.”

No proceedings, civil or criminal, had then been commenced. 
Two or three days after the signing of the note and memorandum 
an information was laid by a jioliccman, who had succeeded the 
policeman who had told Tibbetts to take pay for his horse if he 
could get it. The proceedings were ultimately dismissed. We 
are all familiar with the expression “ compounding a felony.” In 
9 Hals. 503, it is said that “ it is a misdemeanour at common law 
to compound a felony, e.g., to agree in consideration of the return 
of goods stolen or of any other advantage not to prosecute a person 
who has committed a felony; the punishment for the offence is 
tine and imprisonment without hard laUmr. It is no offence to 
abstain from prosecuting or simply to promise not to prosecute, 
or to take hack goods which have been stolen unless they are

ALTA.
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Heck.J.
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returned in consideration of a promise to favour the thief either 
by not prosecuting him or otherwise.”

In Stephen’s History of the Criminal Law it is said (p. 503), 
“It is not quite clear whether an agreement not to prosecute an 
offender is in itself a crime. It is commonly said .to be a mis
demeanour to agree not to prosecute a i>erson for felony, but 
there is singularly little authority on the subject.”

In the Criminal Code, Part IV. is devoted to offences against 
the administration of law and justice, but this case is not dealt 
with, though sec. 181 deals with the case of compounding penal 
actions.

It was never suggested tliat compounding a misdemeanour 
was a criminal offence; and sec. 14 of the Code abolishes the dis
tinction between felony and misdemeanour.

One would conclude from this that framers of the Code were 
not inclined to keep alive this particular crime if indeed it ever 
existed; though probably if it was a crime at common law the 
mere fact of its omission from the Code would not prevent its 
continuing to be so. (See Crankshaw’s notes to sec. 16.)

Again, in Stephen’s History of the Criminal Law 503, it is 
said: “Till very lately it was considered that where a private 
person was injured by a felony the civil remedy was suspended 
till the felon was convicted. On the other hand, upon his con
viction the remedy ceased to be worth having as his goods were 
forfeited. As forfeiture for felony has been abolished, this last 
remark no longer applies, ami the case of Wells v. Abrahams 
(L.R. 7 Q.13. 334; and sec Osborne v. Gillett L.R. 8 Ex. 89) has 
thrown a good deal of doubt on the general doctrine of showing 
that even if the rule exists it is practically impossible to enforce 
it, unless special circumstances made it necessary to do so in 
the public interest.”

The Code sec. 13, however, expressly provides that: “No civil 
remedy for any act or omission shall be suspended or affected by 
reason tliat such act or omission amounts to a criminal offence.”

First, then, it appears to be open to question whether it is a 
criminal offence to compound an indictable offence; but, secondly, 
assuming that it is, the fact that a transaction which gives a 
right of civil action constitutes also a criminal offence on 
the part of the defendant is no ground for interfering with
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the due progress of the action. There can, therefore, be 
no reason why the claimant should not obtain his full civil 
rights and remedies without taking proceedings in Court. It is 
true, no doubt, that in the case of some indictable offences a 
positive agreement, intended to be binding, not to prosecute is an 
illegal consideration, but it is not enough to show that the creditor 
was induced to abstain from prosecuting because he had obtained 
satisfaction of his civil claim. A threat to prosecute does not 
necessarily vitiate a subsequent agreement by a debtor to give 
security for a debt, which he justly owes. Nor does any ex
pectation that the defendant may have entertained that, if he 
gave the required security, he might escape prosecution, vitiate 
the security. Ward v. Lloyd, 7 Scott N.R. 499; Flower v. Sadler, 
10 Q.B.D. 572; Jones v. Merionethshire, Etc., Socy., [1891] 2 Ch. 587.

There are certainly some cases even of indictable offences 
where, there being a right to sue for damages by reason of the very 
thing which constitutes the criminal offence, an agreement of 
settlement may comprise an agreement not to prosecute.

Stephen’s History of Crim. Law 503; Keir v. Leeman, 6 
Q.B. 308; 9 Q.B. 371; Kneeshaw v. Collier, 30 U.C.C.P. 205; 
Fisher v. Apollinaris Co., L.R. 10 Ch. 297.

Where such an agreement would be invalid the essence of it 
surely is that it is an attempt to interfere corruptly with the due 
course of the administration of justice. Here that essential 
element was lacking, for the evidence shews that Tibbetts refused 
even to accept “pay for the horse ” until he had gone and seen the 
Royal North West Mounted Police Constable on duty in the local
ity and in effect was assured that there was no objection. I think 
at all events that the defendants failed to prove a positive agree
ment not to prosecute for the alleged criminal offence, and that 
therefore the plaintiff was entitled to recover. I would, therefore, 
allow the appeal with costs and direct judgment to be entered for 
the plaintiff for the amount sued for with interest and costs.

Appeal dismissed, Beck, J., dissenting.

CAISSE v. BESSETTE.
Quebec Court of Review, Archibald, A.C.j Greenshields and Lamothe, JJ.

March SI, 1917.
Contracts ($ IV A—321)— Building — Extra work — Authority or

ARCHITECT.
An architect employed to prepare plans and supervise a building is 

not thereby given the power of a general agent to bind his employer 
beyond the limits of the contract for the work; he cannot bind him for 
extra work without his authorization.
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Appeal from the judgment of the Superior Court, in favour of 
C. R. plaintiff, in an action to recover for extra work. Reversed.

Caisse C. Champoux, for plaintiff.
. v‘ C. Radier, K.C., and Bessette, Dugas & Lanctot, for defendant.Bessette.

The judgment in review was delivered by 
Oreensiiieide,j CIreenshields, J.:—There is no writing signed by the de

fendant authorizing any extra work, and fixing the price thereof, 
and the defendant, examined as a witness, denies absolutely that 
he ever authorized any work whatever.

The trial judge found, that, there being no specifications 
accompanying the plans, and the plans having been from time to 
time changed, art. 1600 of the ('ode does not apply or prevail, 
and he maintained the plaintiff’s action, less one item.

I agree with the trial judge that the contract entered into 
between the plaintiff and the defendant does not come within the 
terms of the contract referred to and covered by art. 1600; but that 
does not dispose of the case.

It is true that the architect employed by the defendant ordered 
the works, but it is not proven that the defendant ever authorized 
the ordering of these extras, or even knew tha! they were ordered 
or being done.

The defendant denies it ; the plaintiff asserts it. The architect 
does not support the plaintiff, or anywhere states that he ever 
notified the defendant that these extra or supplementary works 
had been ordered or were being done, at least, till about the time 
of the institution of the present action, or even after it was in
stituted.

Therefore, the rules covering such matters must lie applied, 
and it must be concluded that the fact is not proven. Indeed it 
is not established that these supplementary or extra works claimed 
were for the benefit or advantage of the defendant or his building. 
The architect is asked the question, and his answer is: “It is 
difficult to say that they were for the advantage of the defendant.”

Now, if this be a correct statement of the facts, in order to 
support the judgment we have to find that in law, where* a man 
engages an architect to prepare plans for a building, and super
vises the carrying out of the plans, and the proprietor enters into 
a contract with another to do a part of the work for a fixed sum, 
the architect, without any authorization whatever from the pro-
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prietor, may order works which will involve the responsibility of 
the proprietor for an amount largely in excess of the amount of 
his contract. I am not prepared to subscribe to such a proposition 
of law.

The mere fact that an architect is chosen by a proprietor to 
prepare plans and supervise his building, does not make that 
architect the general agent of the proprietor to bind him beyond 
the limits of the contract that he entered into.

QUE.

C. R. 

Caisse 

Bessette.

tireenshields. J.

So far as the three items which refer to the demolition and 
rebuilding of the foundations, the facts would seem to be as folk .vs: 
A certain concrete foundation had to l>e made upon which the 
brick walls or foundations were to rest. One Yanturo had this 
contract, and he finished placing his cement between five and six 
o’clock on the afternoon of a certain day. The following morning 
the plaintiff started to build his brick wall, although he was told 
that it was against the rule, and that the concrete required at 
least 48 hours to set or harden; but the brick walls were placed 
upon it; he continued his work and had done a certain amount 
when the building inspector of the municipality notified him that 
the work would not be accepted or permitted, and he had to 
demolish the work which he had done.

1 see nothing in this to render the proprietor liable for such 
work. I am of opinion that the plaintiff did this work without 
any authorization from the defendant, and without the knowledge 
of the defendant, that he, the plaintiff, never considered the said 
work extras and intended to charge therefor, and I hold that 
the architect in ordering the said work without the defendant’s 
authorization exceeded his authority, and the defendant is not 
liable. I should reverse the judgment.

Considering that the plans prepared by the defendant’s archi
tect were not accompanied by specifications, and the conlract 
entered into between the plaintiff and the defendant is not subject 
to the provisions of art. 1090 of the C.C.;

Considering that the architect of the defendant ordered the 
plaintiff to do certain extra work, as per written order filed, 
but said order was given without the knowledge and authorization 
of the defendant, and in giving said order the architect exceeded 
his authority, and his act did not bind the defendant for the pay
ment of said extra work so ordered;
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( onsidering the defendant ’s plea is well founded, and the plain
tiff’s claim is unfounded in law ;

Considering there was error in the judgment a quo condemning 
the defendant to pay to the plaintiff the sum of $209.50; doth 
quash and annul the said judgment, and proceeding to render the 
judgment which should have l>een rendered; doth dismiss the 
plaintiff’s action, with costs, in l>oth courts. Judgment reversed.

Re SMALL DEBTS RECOVERY ACT.
(Annotated.)

Alberta Supreme Court, Appellate Division, Harvey, C.J., Scott, Stuart, and 
ÜBk, .1.1 ( h lnlii I .in, 1917.

Constitutional law (§ I E—130)—As to judiciary—Appointive powers 
—Justices or peace.

The Small Debts Recovery Act (Alta.), which confers a limited civil 
jurisdiction on Justices of the Peace, is within the legislative powers of a 
province, under see. 92 (14) of the B.N.A. Act, as to its ad ministrati on 
of justice, and is no encroachment upon the Dominion appointive powers 
as to the judiciary under sec. 90 of the B.N.A. Act.

(Sec also Poison Iron Works v. Munns (Alta.), 24 D.L.R. IK (annotated); 
Colonial Investment v. Grady, 24 D.L.R. 176, 8 A.L.R. 496; Kelly v. 
Mathers, 23 D.L.R. 225, 25 Man. L.R. 580; He Farmer's Hank, 28 D.L.R. 
328, 35 O.L.R. 470.1

Appeal by way of reference as to the constitutionality of the 
Small Debts Recovery Act. Act sustained.

//. II. Par lee, K.C., in favor of Act.
Frank Ford, K.C., contra.
Harvey, C.J.:—This is a reference by His Honor the Lieuten- 

ant-Govemor-in-Council for an opinion as to whether a proposed 
Act of the above name is within the authority of the legislature 
to enact.

In general terms the proposed Act confers on justices of the 
peace a jurisdiction to try actions for debt within certain limited 
areas, defined by reference to the judicial districts, when the 
amount claimed does not exceed the sum of $50.

The objection suggested to the Act is that it is one which, in 
effect, appoints judges and thus infringes upon the rights ex
clusively reserved to the Dominion authorities. A consideration 
of the provisions of the proposed Act satisfies me that if this 
objection is not sound the Act is unobjectionable, because the 
other provisions seem to be confined entirely to matters of pro
cedure which are exclusively assigned to the provinces.

By sec. 91 of the British North America Act, power is ex
clusively given to parliament to legislate in respect to:—
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(27). The criminal law except the constitution of courts of criminal 
jurisdiction but including the procedure in criminal matters, 
and by sec. 92, the provincial legislatures are given exclusive 
authority to legislate respecting:—

(14). The administration of justice in the Province, including the con
stitution, maintenance and organization of provincial courts, both of civil 
and of criminal jurisdiction and including procedure in civil matters in those 
courts.
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At different times judicial opinions have been expressed to the 
effect that if clause 14 stood alone it would empower the provinces 
for the purpose of properly and completely constituting the 
courts to appoint, not merely the administrative officers, as they 
do, but also the judicial officers to preside over the courts, but 
it is provided by sec. 96 that:—

The Governor-General .shall apjxnnt the judges of the* Superior, District» 
and County Courts in each province except those of the courts of probate in 
Nova .Scotiaiiml New Brunswick.

The provisions of secs. 97 and 98 which direct that the judges 
shall be selected from the bars of the provinces for which they 
are appointed ami of sec. 100 which provides for the fixing and 
payment of the salaries, allowances and pensions of these judges 
by parliament, appear to me to be of much importance also. 
The last provision suggests an aspect which has not been generally 
considered either by the courts or by the legal advisers of the 
respective* governments when conflict has arisen on this point 
though it has not been entirely overlooked. Usually the question 
has been considered strictly as one of the invasion or infringement 
of the exclusive right of the Dominion and not as one of the 
assumption of or relief from a burden imposed upon the Dominion. 
It may be well to argue that the province cannot appoint its own 
justices of the peace to preside over civil tribunals, but there is 
no doubt that it may create such tribunals, and under the scheme 
of confederation, it is the sole judge of the need for such tribunals. 
On it alone is imposed the burden of and responsibility for the 
administration of justice, and when in its wisdom it has deter
mined that certain tribunals are necessary for the due adminis
tration of justice and has < reated them, if it has not the right 
to make these tribunals effective by the appointment and pay
ment of the proper functionaries, it is clearly the duty of the 
Dominion to assume that burden, or so much of it as is imposed 
upon it by the constitution. In the present case it would be



172 Dominion Law Kkpokth. |37 D.L.R.

ALTA.

8. C.

Re

Debts
Recovery

Act.

Harvey. CJ.

staggering even to suggest that the Dominion could be required 
to appoint and pay the multitudinous judicial officers who would 
be required as substitutes for the justices of the peace under the 
proposed Act, but that conclusion would seem to follow if the 
objection to the Act is a valid one.

Naturally a very careful examination of the distribution of 
powers and duties under our constitution is required by the 
suggestion that such a result may be reached. For this purpose 
it seems important to consider the then existing conditions which 
the above provisions of the B.N.A. Act were required to affect 
in order to arrive at the intention of the Act in this regard.

It is of course well known that the Act itself was the outcome 
of an arrangement made between representatives of the Provinces 
of Canada, New Brunswick and Nova Scotia. The matter was 
first discussed at a conference held at Quel>ee at which representa
tives of the above provinces as well as of the colonies of New
foundland and Prince Edward Island were present. Later, the 
last two colonies having dropped out, representatives of the 
others met in London, England, when some modifications were 
made to the resolutions of the Quebec conference. Then con
ferences were held with the legal officers of the Crown, out of 
which a draft bill was prepared, which was submitted to the 
Imperial parliament and became law as the British North America 
Act in 1867.

It is apparent that while the Act is one of the Imperial parlia
ment, it is one which deals with conditions in the colonies, and 
therefore to a considerable extent the colonial conditions are the 
ones to be looked to for guidance as to its meaning. So far as I 
have been able to ascertain, no authentic record in detail of any 
of the conferences exists. In a general way the proceedings are 
reported in Gray’s Confederation of Canada, the author of which 
was one of the delegates from New Brunswick to the Quebec 
conference.

The modifications to the original resolutions are recorded in 
that work but no mention is made of anything relating to the 
sections now under consideration.

It is stated in that work, at p. 63, referring to the Quebec 
conference, that : “The question of the judiciary led to long and 
animated discussions,” and that it was finally decided that until
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the laws in civil matters were made uniform the judges should 
be selected from the respective bars of the provinces for which 
they were to be appointed; “the power of appointment of the 
judges in all being placed in the hands of the general government 
to which already the duty of paying their salaries had been 
assigned.’’

What is now sec. 96, however, did not come from the Quebec 
Conference in its present form. It stood in the original resolu
tions as follows:—“33. The general government shall appoint 
and pay the* judges of the superior courts in each province and of 
the county courts of Upper Canada, and parliament shall fix 
their salaries.” The provisions of secs. 91 and 92 above quoted 
are in effect as they came from the Quebec Conference.

Pope’s “Confederation Documents,” p. 32, gives the original 
motion of Hon. John A. Macdonald as follows:—“That the 
judges of the courts of record in each province shall be appointed 
and paid by the General Government and their salaries shall be 
fixed by the General Legislature." It appears from Pope’s work 
that slight changes were made in this provision from time to time 
during its progress through the various stages, and not until the 
fifth and final draft of the bill does there appear any reference to 
the Courts of Probate. In that draft, it appeared as follows:— 
“94. The Governor-General shall appoint the judges of the 
Superior, District, County and Recorders’ Courts in each province, 
except those of the Courts of Probate in Nova Scotia and New 
Brunswick.”

It appears also from Pope (p. 112), that at the London Con
ference the following conclusion was reached regarding resolution 
33:—“It is suggested that County Courts be established and 
appointed in all the provinces.”

In the first draft bill no mention whatever is made of judges, 
but the following memorandum appears in the schedule:—“Nos. 
31-7 (Courts, Judges, etc.) might be left for colonial legislation 
unless there is some special reason for having them inserted in 
the Imperial Act.”

In the third draft, provision was made for payment of judges' 
salaries by the Dominion, but no provision for appointment, 
which suggests that the financial burden was considered of more 
importance than the appointments.
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1 have experienced much difficulty in satisfying myself as to 
the meaning of the term “district anil county courts,” as contained 
in sec. 96.

There were in Upper Canada counties in which there were 
various courts, one of which was known by the name of the county 
court. I have not had access to the statutes of Canada relating 
to Lower Canada, but it appears from some of the authorities 
that in it there were some districts with courts at least similar 
to the county court. Now it is apparent that the word “county ” 
or “district” may have reference either to the character of the 
court or to the territorial area of its existence. If the former, 
“county courts” would mean more than one of the courts des
ignated by the name “county court,” while, with the latter 
meaning, county courts would be simply courts of the county, 
and would then include the other courts such as the surrogate 
courts and division courts which existed in the Upper Canada 
counties.

It is apparent from the form of sec. 96 that the Courts of 
Probate of Nova Scotia and New Brunswick were deemed to be 
included within the description “superior, district and county 
courts” since they are declared to be excepted, and if they were 
not considered superior courts then the word “county” must 
have been used with reference to the territorial division. For 
the purpose of reaching a proper conclusion on this, I am not 
so sure that the Canadian and not the English conditions should 
be looked at for guidance. As I have already shewn the pro
vision excepting the Probate Courts did not appear in resolutions 
emanating from the Quebec Conference or until the last draft 
of the Act which was passed by the Imperial parliament and 
drafted by the Imperial law officers. The Court of Probate in 
England had then recently been established by 20-21 Viet., 
c. 77 (1859), taking over jurisdiction from the Ecclesiastical 
Courts. A reference to that Act and to the Act establishing 
“the Court for Divorce and Matrimonial Causes,” passed in the 
same year. 20-21 Viet., c. 85, shows clearly that the English 
Court of Probate was deemed a superior court of the same im
portance as the old superior courts of law and the Court of Chan
cery, and a few years later upon the passing of the Judicature 
Act it became one of the divisions of the High Court. Within 
the knowledge then of the law officers and the members of the
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Imperial parliament a Court of Probate was a superior court, 
and it seems not unreasonable to conclude that it is so considered 
within the meaning of sec. 90, but even a reference to the Nova 
Scotia Act does not satisfy me that the Nova Scotia Courts of 
Probate would l>e improperly described as superior courts. The 
recital of the English Act shews that the court was established to 
exercise “jurisdiction in relation to the grant and revocation of 
probates of wills and letters of administration,” and the Probate 
Courts of Nova Scotia, and probably of New Brunswick, though 
1 have not had access to the statutes of that province in force 
at that time, exercised a similar jurisdiction. The territorial 
limitation to the county in the colonial courts would not apparently 
in itself reduce the courts from superior to inferior courts, though 
the surrogate courts of Upper Canada which exercised somewhat 
similar jurisdiction in the Upper Canada counties are provided 
for in the statutes under the title “inferior courts.”

The meanings of “superior" and “inferior” in this application 
do not appear to tie very clearly defined. In 11 Cyc. G58, we 
find it stated that “a superior court is a court with controlling 
authority over some other court or courts and with certain 
original jurisdiction of its own. Inferior courts are those which 
are subordinate to other courts or those of a very limited juris
diction,” while Wharton's Legal Dictionary under the head of 
“superior courts” states that “they are all controllable by writ 
of prohibition if they exceed their jurisdiction.” Cyc. also states 
that in England “an inferior court is a court which is not one of 
the four great courts of the realm; that is, the Court of Chancery 
and the three great common law courts sitting at Westminster,” 
quoting Tomlin's Law Dictionary as its authority. When that 
was written it was probably correct, but in 1867 I feel no doubt 
that it was not so. It is quite apparent that a statutory court 
such as the Court of Probate might neither have any control 
over any other court nor be subject to any control as inferior 
courts are by another court, and I have no doubt that no one in 
England for a moment doubted that the Court of Probate was a 
superior court. For these reasons, I think it cannot at least be 
said that sec. 96 contemplates the Courts of Probate of Nova 
Scotia and New Brunswick as District or County Courts and 
that the reference to them therefore furnishes no assistance in 
the determination of the real meaning of the expression “ District
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and County Courts.” The reason for their exclusion seems in 
all probability to be in the fact that under the Nova Scotia law, 
and I presume under the New Brunswick one, the provisions 
for payment of salaries of judges are limited to the judges of the 
Supreme Court, the judges of the Court of Probate no doubt 
being paid by fees as were the judges of the Surrogate Courts of 
Upper Canada.

If this view In* correct, it suggests that the financial burden 
was considered as of mon* importance than the right to select 
the judges, and that is supported by 4lie third draft Bill.

The Surrogate Courts and Division Courts of Upper Canada 
were courts of the county, but the selection of the judges to pre
side over them has since Confederation been made by the province, 
though it was till recently made by statute in the person of the 
county court judge1, who, of course, was appointed by the Do
minion. The Division Courts Act, however, also authorized 
the county court judge to appoint a barrister as deputy and 
conferred on such deputy all the authority of the county court 
judge as judge of the Division Court. At present also the Ontario 
law provides that the Surrogate Judge shall be appointed by the 
Lieutenant-Governor-in-Council.

In Wilson v. McGuire (1883), 2 O.R. 118, Hagarty, C.J., 
with the concurrence of Cameron, J., stated that he assumed 
the authority of the right of the Province to appoint the Division 
Court judges. I do not find that this legislation has been ques
tioned by the Dominion authorities, and it is apparent that it 
assumes that the tenn “County Courts” in sec. 96 does not mean 
courts of the county. If that is so, then it would seem to be 
intended to apply to the courts designated by the name County 
Courts.

In one of the first controversies that arose between the Do
minion and provincial authorities which took place in 1869 on 
this subject lwtween Sir John A. Macdonald, Att’y Gen’l of 
Canada, and Hon. John Sandfield Macdonald, Att’y Gen’l of 
Ontario, which is recorded in Hudgins’ “Dominion and Provincial 
Legislation,” at p. 82, et seq., both use the expression “County 
Court Judges” instead of “Judges of the County Courts,” thus 
apparently indicating that in their opinion “County Courts” 
refers not to all the courts of the county but only to those des-
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ignatcd as County Courts. Now Sir John A. Macdonald was 
one of the Attorneys-Cieneral of tin* earlier Province of Canada. 
He was one of the delegates to the Queliec Conference, and to 
all the subsequent ones. He moved the adoption of the resolution 
in the legislature and was probably the person chiefly responsible 
for the form of sec. ÎM» and no doubt knew perfectly what was 

", and in view of the fact that the expression is ambiguous 
and the Act itself does not furnish sufficient evidence of the 
meaning which *' 1 Ih* attached to it. the interpretation put
upon it only two years later by Sir John A. Macdonald ami the 
Hon. John Sandfield Macdonald, who took part in the debate 
upon the resolution in the Canadian legislature, seems entitled 
to some consideration.

The suggestion, mentioned, of the London Conference seem» 
to point to the same conclusion.

It would appear then that the County Courts intended were 
only those of that name and the establishment of a court with 
a limited territorial jurisdiction and a jurisdiction limited in 
subject matter to an amount not exceeding 850, which is a much 
more restricted jurisdiction than one of a like amount in 1867 
would have been, would not make it a County Court as under
stood by see. 96 either in name or in essence, for I do not wish to 
suggest that by adopting the name of County Court lie province 
could impose upon the Dominion the burden of pointing and 
paying the judges or that by changing the nnm< would relieve 
it of that burden or deprive it of the right.

There is moreover another matter for consideration. The 
Act in my opinion must lie deemed to have had regard to the 
then conditions. The only courts which the Act deals with 
specifically are courts which the framers of the Act considered 
must be presided over by a mem lier of the bar.

There were Superior Courts in all the provinces. There 
were (’ounty Courts so designated in Vpper Canada and District 
Courts so designated existed in Quebec, Weldon, J.. states in 
Ganong v. Hai/ley (1877), 17 N.B.R. 324, at 326, for the districts 
of Gaspe, of Saguenay and of Chicoutimi. As stated before, 
it has l>een held in more than one ease that but for the reservation 
contained in sec. 96, the right and duty of appointing the judges 
would fall upon the province under its duty to administer justice.
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It is dear that it was not intended that the Dominion should 
appoint and pay all the judges for some are specifically excluded 
and all others that do not come within the general character of 
those described are impliedly excluded.

Now justices of the peace have never been selected exclusively 
or even generally from members of the bar and indeed in some 
cases members of the bar are excluded, but at the turn1 of Con
federation, both in New Brunswick and Nova Scotia, all justices 
of the peace exercised a civil jurisdiction in respect of claims of a 
small amount and in Upper Canatla justices of the peace had a 
criminal jurisdiction not merely for inquiring into indictable 
offences but for finally adjudicating by summary conviction.

I think it has not of late years been suggested that the appoint
ment of justices of the peace rested with the Dominion authorities. 
In Reg. v. Bush (1888), 15 O.R. 398, it was held that the right to 
make such appointments rested with the provinces, and in Hex 
v. Sweeney, 1 D.L.R. 470, 45 N.8.R. 494, it was held that the 
power to appoint stipendiary magistrates rested with the prov
ince, while in Ganong v. Bayley, supra, the right of the legis
lature1 to provide for the appointment of commissioners who 
were justices of the peace to preside over Parish Courts was 
upheld.

As far back as 1875, the Dominion parliament authorised the 
Lieutenant-Governor of the North-West Territories to appoint 
justices of the peace for the Territories. It is true that at that 
time he was merely an official of the Dominion government acting 
under its instructions, but the power was continued after respon
sible government was acquired by the Territories, and he acted 
upon the advice of the Ministers responsible only to the people 
of the Territories. The Parliament of Canada has since Con
federation from tune to time increased the jurisdiction of justices 
of the peace in criminal matters under its power to regulate crim
inal procedure. Parliament has thus acted on the view that the 
province may appoint the judges of a court of a considerable 
jurisdiction and there is no distinction made in sec. 90 between 
courts of civil and courts of criminal jurisdiction.

I feel no doubt, therefore, that the British North America 
Act should be deemed to recognize the existence of judicial 
tribunals, which did not come within the contemplation of sec.
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96, and that the courts of justices of the peace exercising both 
civil and criminal jurisdiction were such tribunals. It follows 
then that the establishment of any such court where it did not 
then exist would not create a court within the description in that 
section. The proposed Act now under consideration does not Recovery 
give justices of the peace any larger jurisdiction than was exercised Act' 
by justices of the peace at the time of Confederation, and there Harvey,cj. 
would appear therefore to be no ground for concluding that the 
tribunal of the justices thus created, even if called in terms a 
court, is one of the courts included in sec. 96 over which a member 
of the bar appointed by the Dominion should be called on to pre
side.

I am accordingly of the opinion that the proposed Act is 
within the authority of the Provincial Legislature.

Scott and Stuart, JJ., concurred with Harvey, C.J. staan'j.
Reck, J.:—Pursuant to an Act for Expediting the Decision of Beck.j. 

Constitutional and other Legal Questions (c. 9 of 1908), the 
Lieutenant-Governor-in-Council has referred to us for con
sideration a Rill entitled, an Act Respecting the Recovery of 
Small Debts, asking our opinion whether it is in whole or in part 
within the powers of the Legislature of Alberta.

The fundamental provision of the Rill is sec. 3, which provides 
in effect that every justice of the peace and every police magis
trate shall have jurisdiction in the judicial district in which he 
resides over any action of debt whether payable in money or 
otherwise where the amount claimed does not exceed $50, and 
over any such action where the amount originally claimed exceeds 
$50 but has been reduced by payment or abandonment to that 
sum: such action not being one to which the King is a party or 
in which the title to land is involved and the defendant or some 
one of several defendants residing or carrying on business in the 
judicial districts.

The proceedings before the justice are to be commenced by 
the plaintiff filing particulars of his claim with the Justice who 
thereupon issues a summons.

There can be no doubt that the provincial legislature may 
establish any Court of civil or criminal jurisdiction, limited of 
course to the province or any portion of it and provide the pro
cedure in civil matters in such Courts; for this power is expressly 
conferred by clause 14 of sec. 92 of the R.N.A. Act.
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So that if the Bill is to lx* understood as constituting a court, 
as no doubt it must 1m\ the question is whether the legislature 
can—as is proposed to Ik* done by the* very words constituting 
the court—appoint the judges of such a court as the proposed 
Small Debts Court. It is this aspect only of the question which 
I find it necessary to discuss although it was urged that the pro
posed legislation could l>e supported on the ground that the 
office of justice of the peace is one existing in the province; that 
it is a judicial office; and that further judicial duties may be added 
to their present jurisdiction.

Sec. tM) of the B.N.A. Act reads:—
The (lovernor-tieneral shall ap|x>int the judges of the Superior, District 

and County Courts in each province, except those of the Court of Probate in 
Nova Scotia and New Brunswick.

In some of the earlier eases the view was expressed that it 
was the Governor-General of Canada alone who could exercise 
the Royal prerogative throughout Canada and that the appoint
ment of judges was an exercise of the Royal prerogative. This 
view has become untenable since the decision of the Judicial 
Committee of the Privy Council in the Liquidators of the Maritime 
Hank v. Keceirir-deneral of Xew Brunswick, [1892] A.C. 437, in 
which it was held that the Lieutenant-Governors of provinces 
are as much the representatives of the Sovereign for all purposes 
of provincial government as the Governor-General himself is for 
all purposes of Dominion government.

There are a large1 numlier of cases in several of the Provinces 
in which judicial opinions are expressed upon the question now 
before us and there are also a number of opinions of Ministers of 
Justice dealing with the same question, but to advert to them 
all or even to the more important would call for more time than 
is at my disposal.

The questions involved were well and ably argued by counsel 
and I am left in no doubt as to the answers which ought to l>e 
given to the questions submitted to us.

At the date of the coming into force of the B.N.A. Act, there 
were inexistence, in all the Provinces, Superior Courts; in all I 
think except the Province of Quel>ec County Courts; and in the 
Province1 of Quebec a Court which, though not legally designated 
a District Court, was under the name of the Circxlit Court, a 
Court whose territory was divided into districts, whose juris-
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diction was restricted with reference to its several districts and 
which corresponded in general character and extent of jurisdiction 
with a County Court in any other Province. (See Stats. Canada 
(1849), 12 Viet., c. 38.) As far as I have been able to ascertain 
there was neither in the Province of Quebec or in any other 
province any court whose legal appellation was District Court.

Concurrently there were also in existence in several and I 
think in all the provinces inferior Courts of civil jurisdiction 
which were not Superior Courts; which were not designated 
either County Courts, Circuit Courts or District Courts; which 
in fact had a much less extensive jurisdiction than any such 
courts and which in all the provinces were preceded in the scale 
of dignity by a court of inferior jurisdiction between themselves 
and the Superior Courts.

When the three kinds of ( ourts, Superior, District and ( ounty 
are mentioned in sec. 90, it is clear to my mind that the character 
of the Court is not to be determined by tin- name by which the 
provincial government chooses to designate it, hut I think by a 
consideration of its character, of the extent and nature of its 
jurisdiction both absolutely and relatively to other courts of the 
province.

This is clear from the use of the word Superior, which un
questionably is intended to apply to such courts as are commonly 
designated not Superior (’ourts but Supreme Court, Court of 
King's Bench, Court of Chancery, etc.; in other words, the word 
“superior” is used generically and the same principle must cer
tainly be applied in interpreting the words “district” and 
“county.” In other words, these words art1 to be taken generically 
and therefore applicable to courts of like character, and juris
diction.

There is little if any difficulty in deciding whether a particular 
court is or is not a Superior Court. No doubt there may be 
difficulty whether or not a particular court is a District or County 
Court. It seems to me, however, that where there is a Superior 
Court and also (’ounty Courts and where, on the constitution of a 
new inferior court, inferior in its jurisdiction to the (’ounty 
Courts, these County Courts are still allowed to remain with the 
substance of their former jurisdiction, we need not enquire 
whether this new inferior court is in reality a County Court or a
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District Court under another name; the County Court remaining, 
its jurisdiction Wing inferior to theirs, the new inferior court is 
clearly, I think, one which does not come within any of the des
ignations of sec. 90. Sec. 90 allotting to the (îovernor-in-Council 
the right of appointing the judges of Superior, District and County 
Courts the necessary inference is that the right of appointing 
judges of other courts, i.e., courts inferior to those mentioned, 
lies with the provincial authorities.

If the provincial authority, apart from legislation, is the 
Lieutenant-Governor by virtue of the Royal prerogative that 
authority is subject to the legislative power of the province and 
so the power to appoint or to provide for the appointment of 
judges to these inferior courts exists in the provincial legislature.

I have already said all that is necessary to indicate what my 
answer is to the principal question submitted to us. But the 
difficulty was suggested during the course of the argument of the 
supposititious case of the legislature ultimately by amendment 
increasing the jurisdiction of such an inferior court as we are now 
dealing with to such an extent as to give it all the jurisdiction 
which any District or County Court had at the date of the B.N.A. 
Act, or in any way making it substantially a District or a County 
Court. Personally my answer to this difficulty would, 1 think, 
be as follows: If the inferior court were placed next in dignity 
to a Superior Court, and if its jurisdiction were in any way re
stricted by reference to counties or other districts, I think it 
would be open to the courts to declare that it came within the 
generic designations contained in sec. 96 and that it was therefore 
ultra vires of the provincial authorities to appoint the judges of 
the court.

If courts fulfilling the descriptions of District or County 
Courts remained next in dignity to a Superior Court, then, I 
think the courts would be powerless to declare that it was ultra 
vires of the provincial authorities to appoint judges to Courts 
inferior to them, and that the only remedy against the provincial 
legislation would be by means of disallowance—a power, the 
exercise of which in my humble opinion was never intended to be 
confined to cases where the legislation of a province is ultra vires.

Being asked whether the legislature has authority to enact 
the bill in question, I would, for the reasons indicated, answer 
yes. Act sustained.
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The Alberta Act for expediting the decision of constitutional and other 
legal questions is as broad in its terms as our own Ontario Act, R.S.O. 1914, 
c. 85, authorizing the Lieutenant-Governor-in-Council to refer to the Supreme 
Court ‘any matter which he thinks fit to refer’; and the Act referred in the 
principal case is, not an actual existing statute, but only a proposed Act. 1 
merely mention this to save any future investigator wasting as much time as 
the writer of the present note wasted in hunting for the statute among the 
Alberta Acts. True, Harvey, C.J., says in his o|>ening sentence that it is 
only “a proposed Act”; but sometimes the things one is most likely not to 
notice are those which lie immediately under one’s nose.

It is a strange thing that although over fifty years have passed since the 
Confederation Act came into force, no authoritative and comprehensive 
interpretation of s. 96 which provides as follows:—

96. The Governor-General shall apimint the judges of the Superior, 
District, and County Courts in each province, except those of the Courts 
of Probate in Nova Scotia and New Brunswick, 

has yet been given. The ambition of the present writer is to contribute 
something towards that end. In the meanwhile the judgments which come 
the nearest to a comprehensive interpretation appear to be those of the prin
cipal case, and that of Weldon, J., in Ganong v. Bayley (1877), 1 P. & B. 324, 
which is referred to only very slightly in the above judgment of Harvey, C.J. 
None of these; judgments, however, state the jurisdiction possessed at Con
federation by the courts referred to in s. 96 as “District and County Courts;’’ 
and, with submission, an examination of the pre-Confederation statutes shews 
one or two errors of fact.

Weldon, J., in Ganong v. Bayley, says:—
“At the time of the passing of the Confederation Act, there were 

Superior Courts in all the provinces which were embraced in the Con
federacy. There were District Courts in Canada. In Lower Canada 
there were the districts of Gasix*, of Saguenay, and of Chicoutimi; there 
were the County Courts existing in Vp|>er Canada, and (sic) subsequently 
were established in New Brunswick, Nova Scotia, and Prince Kdward 
Island. It ap|M>ars to me these were the courts that the Govcmor-tieneral 
was to i ppoint the judges to, when established, or as vacancies may occur, 
and to provide for them salaries, allowances, and pensions. There were, 
also, at the time of the passing of the Confederation Act, Commissioners' 
Courts for the summary trial of small causes in what is now the Province 
of Quebec, and there were Division Courts in Ontario. No reference is 
made to them in the said Act."
To expand this passage in the judgment of Weldon, J., may be said to be 

the principal object of this note. I shall not dwell on the subject of “ Superior 
Courts.’’ I dealt with that portion of the section to the best of my ability 
in an annotation to the case of Poison Iron Workt v. Munns (1915), 24 D.L.R. 
18. I may, however, supplement what is there said by a reference to Colonial 
Investment and lAtan Co. v. Grady (1915), 24 D.L.R. 176, 8 A.L.R. 496; and 
lie Public Utilities Act, City of Winnipeg v. Winnipeg Electric R.W. Co. (1916). 
30 D.L.R. 159, 26 Man. L.R. 584. Neither shall I labour the point taken by Sir 
John Thompson in his famous Re|>ort on the Quebec District Magistrates 
Act, 1888 (iiodg. Prov. Legis. 1867-1895, p. 358 seq.), that the words “Judges 
of the Sujierior, District and County Courts,” include all classes of judges

Annotation.
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Annotation. likv t In (sc designated, and not merely the judges of the particular courts 
which at the time of the passage of the Federation Act hap|iened to liear those 
names. The judgments in the principal case sup|M>rt this, if anything more 
than common sense need be spiraled to; and reference may also be made to 
In re Small Debts Act (1890), 5 B.C. 246; and Dark v. Tunstal, 2 B.C.R. 12; 
King v. King (1904), 37 N.8. 294; and Prov. legist. 1901-3, p. 33.

My object in the present note is to deal with the meaning and effect of 
the words “District and County Courts in each province," in the section. 
Incidentally it will, 1 think, ap|xiar that Heck, J., has erred in supposing that 
there were County Courts in all the provinces when the Confederal ion Act 
was passed on March 29th, 1807; and also in supixwing that then* was, at 
that time, "neither in the Province of Quebec or in any other province, any 
court whose legal ap|x‘llation was District Courts."

There were District Courts, ami District Court Judges in Upper Canada 
which 1 shall deal with first. That there were County Courts in Upper 
Canada is not disputed, and anyone who hxiks at the Canadian Almanac 
for 1867, which is in Osgixxlc Hall Library, can æe their names and counties. 
And as to District Court Judges, C.8.U.C. 1859, c. 128, provides its fol-

"92. The Governor may, from time to time, by prcx-lamation under 
the great seal declare that from and after a certain day to be named therein, 
a certain part or certain parts or the whole of the unorganized tracts of 
country in this province bordering upon ami adjacent to Lakes Superior 
and Huron, including the Islands in those Lakes which Ik*long to this 
province, and also all other parts of Upper Canada which are not included 
within the limits of any County or Township, shall form a Provisional 
Judicial District, or Provisional Judicial Districts, and define the limits 
of such Provisional Judicial District or Districts . . .

94. The Governor may ap|x>int in each such Provisional Judicial 
District a fit and pro|x*r ix-rson lx-ing a barrister of not less than five years 
standing at the Bar of Vp|XT Canada to be a judge thirein, and such judge 
shall have the same |xiwers. duties, and emoluments, and lx* paid in the 
same manner as a County Judge in Up|x*r Canada, ami he shall hold his 
office during pleasure and shall reside within the limits of his Provisional 
Judicial District . . .

96. The laws now in force with res|x*ct to the holding of Courts of 
Quarter Sessions of the Peace, County Courts, and Division Courts in the 
several Counties in Upper Canada and to the com|xisition, jxjwer and 
jurisdiction of such Courts res|x*ctively . . . shall extend ami apply
to such Provisional Judicial Districts, and such Districts shall be deemed 
and held to be Counties for all and every the purposes of such laws.”
The jurisdiction of such Upper Canada District and County Court Judges 

on March 29th, 1867, the date of the passing of the British North America 
Act. 1867, is set out in C.S.U.C. (1859), c. 15, there l»eing no amendment 
before Confederation. This Act provides as follows:—

“ 16. The said courts shall not have cognizance of any action:
1. Where the title to land is brought in question; or •
2. In which the validity of any devise, bequest or limitation under 

any will or settlement is disputed; or
3. For any libel or slander; or
4. For criminal conversation or seduction; or
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5. Of any action against a Justice of the Peace for any thing done by Annotation, 
him in the execution of his office if he objects thereto.

17. Subject to the exceptions contained in the last preceding section, 
the County Courts shall have jurisdiction and hold plea:

1. In all personal actions where the debt or damages claimed do not 
exceed the sum of $200;

2. In all causes ami suits relating to debt, covenant and contract, 
to $400, when the amount is liquidated or ascertained by the act of the 
parties or by the signature of the defendant; and

3. To any amount on bail bonds given to a sheriff in any case in a 
County Court, whatever may lx- the jx-nalty; and

4. On recognizances of bail taken in a County Court, whatever may 
be the amount recovered or for which the bail therein may be liable.

33. The County Courts in l’p|x-r Canada shall |m>hscss the like 
jurisdiction and authority in respect of tin- matters hereinbefore mentioned 
us was possessed by the Court of Chancery on May 23, 1853.

34. Any (ternon seeking equitable relief may (personally or by attor
ney) enter a claim against any person from whom such relief is sought, 
with the Clerk of the County Court of the County within which such 
last mentioned |x-rson resides, in any of the following cases, that is to

1. A person entitled to and seeking an account of the dealings and 
transactions of a partnership dissolvt-d or expired, the joint stock or 
capital not having been over $800;

2. A creditor upon the estate of any deceased |xirson, such creditor 
seeking payment of his debt (not exceeding $200) out of the deceased's 
assets (not exceeding $800);

3. A legati-e under the will of any deceased person, such legatee 
seeking payment or delivery of his legacy (not exceeding $200 in amount 
or value) out of such deceased arson's personal assets (not exceeding 
$800);

4. A residuary legatee, or one of the residuary legatees of any such 
deceased |x-rson set-king an account of the residue and payment or appro
priation of his share therein (the estate not exceeding $800);

f>. An executor or administrator of any such deceased |x-rson seeking 
to have the |x-rsonal estate (not exceeding $800) of such deceased person 
administered under the direction of the judge of the County Court for 
the County within which such executor or administrator resides;

I). A legal or equitable mort gagée whose mort gage- has been created by 
some instrument in writing, or a judgment creditor having duly registered 
his judgment, or a person entitled to a lien or security for a debt seeking 
foreclosure or sale or otherwise to enforce his security, where the sum 
claimed as due dix-s not exceed $200;

7. A jx-rson entitled to redeem any legal or equitable mortgage or 
any charge or lien and seeking to redeem the same, where the sum actually 
remaining due d<x-s not exceed $200;

8. Any |x-rson seeking equitable relief for, or by reason of any matter 
whatsoever, where the subject matter involved does not exceed the sum 
of $200;

35. Injunctions to restrain the committing of waste or trespass to 
projx.*rty by unlawfully cutting, destroying or removing trees or timber, 
may be granted by the judge of any County Court, and such injunctions
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Annoattion. shall only remain in force for a period of one month, unless sooner dis
solved on an application to the Court of Chancery ; but the power to grant 
such injunction shall not authorize the prosecuting of the suit in the 
County Court, and the injunction may be extended and the suit further 
prosecuted to judgment or otherwise in the Superior Court in the like 
manner as if the same had originated in that court.”

The existence of such District Court judges as above mentioned in Upper 
Canada would alone account for the word “District” in s. 96.

In Quebec, however, the term “District” was an alternative to the term 
“Circuit," although the latter was generally used. Thus C.S.L.C. 1861, 
e. 76, provides:—

“5. Ixiwer Canada is and shall be divided into twenty Districts, in 
the manner set forth in the following schedule . . .

6. [Established certain new Districts.)
7. There shall be the same officers connected with the administration 

of justice in each of the new Districts as in the old Districts, subsisting 
immediately before the time when the said new Districts were con
stituted . . .

C. 79, s. 1. A Court of Record to be called the Circuit Court and 
having jurisdiction throughout Ixiwer Cumula shall continue to be holden 
even- year in each of the Districts and Circuits in Lower Canada, by one 
of the judges of the Superior Court.

S. 2. The Circuit Court shall have cognizance of and shall hear, try and 
determine all civil suits or actions, as well those where the Crown may be 
a party as others (those purely of Admiralty jurisdiction excepted), wherein 
the sum of money or the value of the thing demanded does not exceed 
$200, and wherein no writ of capias ad res/ton de nd uni is sued out.

C. 82, s. 29. Whenever any real property is situate partly in one 
District or Circuit, and partly in another, the plaintiff may bring any 
real, or mixed action in regard to such real property in either of the said 
Districts or Circuits at his option . . ."
But, as Sir John Thompson tells us in his report on the Quebec District 

Magistrates Act, 1888, “the Circuit Court was at the time of the Union, in 
one sense, a branch of the Superior Court. The | lowers and duties of Superior 
Court judges included the powers and duties of Circuit Court judges. When 
the (iovernor-Cenerul appointed a judge of the Hiqierior Court under s. 96 
of the British North America Act, the appointment carried with it an appoint
ment as Circuit Court judge." See Ix'gislative Power in Canada, pp. 145-6.

Therefore, strictly speaking, I, jierhaps, need not have referred to the 
Quebec Circuit Court here, but the fact that “District” was an alternative 
name to “Circuit” helps to explain the use of the word “District" in s. 96.

As to New Brunswick, County Courts were not established there until 
the passing of 30 Viet. c. 10, on June 17, 1867. This is entitled, ‘An Act to 
establish County Courts.’ But as it was passed before July 1, 1867, when 
the Federation Act came into force by proclamation, and it may, jiossibly, 
be contended that s. 96 of the latter Act extends to judges appointed under 
it, I will deal also with it. It provides, as follows, ns to the jurisdiction of 
the new County Courts:—

“7. The courts shall not have cognizance of any action:
1. Where the title to land is brought in question; or
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2. In which the validity of any devise, bequest, or limitation is dis- Annotation, 
puled except as hereinafter provided ; or

3. For criminal conversation or seduction; or
4. For breach of promise of marriage; or
5. Of any action against a Justice of the Peace for any thing done by 

him in the execution of his office.
8. Subject to the exceptions in the last preceding section, the County 

Courts shall have jurisdiction and hold plea in all personal actions of debt, 
covenant, and assumpsit, when the debt or damages claimed do not exceed 
the sum of $200, and in all actions of tort when the damages do not exceed 
$100, and in action on bail bonds given to the sheriff in any case in a County 
Court whatever may be the penalty or amount sought to be recovered.”
S. 2.5 adds jurisdiction in the case of over-holding tenants; and s. 35 a 

certain jurisdiction in criminal cases.

As to Nova Scotia; County Courts were not established till the Act, 37 
Viet. e. 18, ‘An Act to establish County Courts,’ assented to May 7, 1874.
I, therefore, am not called upon to deal with them here as they cannot, prob
ably, affect the interpretation of s. 96, but it may be stated that the excep
tions to their jurisdiction are the same as in the case of New Brunswick, 
while in actions ex contractu, the limit is $400, and in actions of tort the limit 
is $'200.

Lastly, as to Prince Edward Island, there do not appear either on March 
29, 1867, or on July 1, 1867, to have been any courts called "County Courts” 
or "District Courts,” but 23 Viet. c. 16, passed on May 2, 1860, being "An 
Act relating to the recovery of small debts,” emi>owered the Lieutenant- 
Governor-in-CounciL'to constitute and appoint within each of the Counties 
of this Island not more than seven courts for the recovery of small debts, 
and to appoint in each court three judyes or commissioners to adjudicate in 
each court, each court to have jurisdiction only within the County in which 
it is held, except in the cases hereinafter mentioned; provided always, that 
if, by reason of sickness or other unavoidable cause, not more than two com
missioners shall be present on any day appointed for the hearing of cases, 
in any of the said Courts of Commissioner< . . .”

Throughout the Act these courts are called "Courts of Commissioners”
(e.g., secs. 6, 35, 47, 96, 98, 99), and the judges are s|>oken of as "Commis
sioners,” or (s. 78) "Commissioners for the County.”

See. 7 provides:—
"The said courts shall have jurisdiction in matters of debt and trover 

for the recovery of sums not exceeding £20 (exclusive of interest), but 
not in any action brought for the recovery of any sum arising upon any 
contract or case when the title to real estate or boundary lines must be 
adjudicated ui>on, nor to any sum won by means of any wages or gaming, 
nor to any |>enalty incurred by any Act of this Island, unless so directed 
by any such Act, nor to any debt whereof there Jins not been a contract, 
undertaking or promise to pay within six years before the commencement 
of the action.”

Sec. 8 provides that:—
“No action or suit, except the same commences by capias as herein

after mentioned, for any sum for rent due upon any lease or demise or 
agreement for a lease or demise of any lands, houses,tenements or heredita-
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Annotation. monta in this Island, whereof the area shall exceed one acre of land, whether 
in writing or by parol, or for rent due between landlord and tenant, in 
respect of the occupation of any such lands, houses, tenements, or heredita
ments shall be commenced in any court to be constituted under this Act, 
unless the sum or amount demanded cannot in any way be made the 
subject of a distress . .
This Xet was amended by an Act, 25 Viet, c.6., assented to on April 17, 

1802, repealing certain sections of the original Act prohibiting the arrest or 
imprisonment of any person on nunne or final process unless the sum for which 
the person was arrested or imprisoned amounted to more than £10, and 
making some new provisions in that matter. In this Act the judges are 
s|M>ken of as "Commissioners."

So in the subsequent P.E.I. Acts, 27 Viet., c. 10, passed May 2, 1864, 20 
Viet., e. 15, passed May 11, 1800, and 30 Viet., e. 4, passed May 17, 1807, 
authorizing the establishment of additional Small Debts Courts at certain 
places, tin judges are s|M>ken of as "Commissioners," or "Judges or Com
missioners,” or, in a marginal note, as "Small Debt Commissioners.”

Nowhere are these Prince Edward Island Judges s|s»ken of as “District 
Judges" or "County Court judges." and. therefore, it seems safe to say that 
the jurisdiction exercised by them throws no light on s. 96; but that the 
jurisdiction which will bring a judge within what is meant by “Judges of 
District and County Courts," is to he measured by reference to that exercised 
by the County Court Judges and District Court Judges in Upper Canada at 
Confederation; and jtoasibly by that exercised by County Court Judges in 
New Brunswick under the New Brunswick Act above referred to.

In conclusion, I may add that the power to np|M>int County and District 
Court Judges in s. 96 of the British North America Act apjiears to carry with 
it the power to remove, although s. 99 applies only to Superior Court Judges: 
lie Squier (1882), 46 U.C.R. 474. See also Niagara Election cane (1878), 29 
C.P. 280; an article on the constitution of Canada, 11 C.L.T. 145, seq. ; Todd's 
Pari. Gov. in Brit. Col., 2nd cd., pp. 46-7, 827, seq., who treats, also, of |lowers 
of removal still existing under Imp. 22 Geo. III., c. 75; and an article on the 
right to remove County Court Judges, 17 C.L.T. 445, H.S.C. 1906, c. 138, 
provides for the removal of County Court Judges by order of the Governor- 
General-in-Council in certain cases.

Toronto A. H. F. Lkfroy.

ALTA. MEDICINE HAT WHEAT Co. v. NORRIS COMMISSION Co.

8.C. Alberta Supreme Court, McCarthy, J. September 17, 1917.

Partnership (§ III—14)—Same members in several firms— 
Iiights of creditors—Sale of grain—Offer and acceptance.]—Action 
for the price of grain sold and delivered. Dismissed.

I. C. Rand, for plaintiff.
II. Phillips, for defendant.
McCarthy, J.:—The plaintiff’s claim against the defendants 

the sum of $15,535.12, with interest, for goods (grain) sold and 
delivered to the defendants, or for goods received by them for 
sale as agents for the plaintiffs, and allege that the amount of the
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indebtedness in respect thereof has been stated by the defendants. 
The defendants, in effect, deny both allegations, and further, in 
effect, plead that any dealings they had with such grain were had 
with the F. M. Ginther Land Co., or F. M. Ginther, to the plain
tiffs’ knowledge, whom they claim to have paid in full before the 
commencement of this action. The defendants further say that 
F. M. Ginther represented to them that the businesses of the 
F. M. Ginther Land Co. and of tin* Medicine Hat Wheat Co. 
were, in fact, each the partnership business of W. R. Finlay and 
F. M. Ginther.

On June 30, 1914, a partnership agreement was entered into 
between F. M. Ginther and W. B. Finlay, the firm name to be 
F. M. Ginther Land Company, the trade or business to Ik- real 
estate, fire insurance and commission agency business. Under 
the agreement the capital was to consist of .$3,000, to be deemed 
to be brought in in equal shares, the partner Ginther transferring 
to the partnership certain office equipment.

On February 19, 1915, an agreement was entered into between 
the Canadian Wheatlands, Ltd., and F. M. Ginther, whereby 
the Canadian Wheatlands agreed to lease to the said Ginther 
5,000 acres of land, 5 power outfits, and certain jmplements and 
accessories, the offer to be open for acceptance until March 10, 
1915 (the date of the partnership agreement hereinafter referred 
to). Another agreement was entered into between the same 
parties on February 29, whereby the Canadian Wheatlands, Ltd., 
agreed to lease the same amount of land, and the 5 power outfits, 
implements and accessories, in connection therewith, and the use 
of the buildings upon the said lands for the sum of $10,000, the 
lands being situate in tp. 15, r. 7, w. of the 5th ; the
5,000 acres to be selected prior to the said March 10, 1915; the 
rent to be $10,000, $2,5(H) to be paid upon the execution of the 
agreement and $7,500 immediately after the* threshing of the crop 
to be grown upon the lands or on the 1st day of October, 1915, 
whichever date be prior. In the said agreement the said Ginther 
covenants that tye will not assign or sub-let the contract. Ap
parently there was never any written assignment of this agree
ment.

On March 10, 1915, a partnership agreement was entered into 
between F. M. Ginther, W. B. Finlay, and H. C. Yuill, all of

ALTA.

8. C.

1061
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ALTA.
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Medicine Hat, Allx*rta. The name of the said partnership was 
to l>e the Medicine Hat Wheat Company. The partnership was 
formed for the purpose of performing certain fanning operations 
during the season of 1915. The agreement provides that the 
said Ginther and Finlay shall lx* general partners, and that the 
said Yuill shall lx* a special partner, under the provisions of the 
Partnership Act of the Province of Alberta. Under tlx* said 
agreement the capital was to consist of $18,(MM); the said Yuill 
was to contribute $9,(KM) as a special partner and the said Finlay 
was to contribute $9,(MM) as a general partner; the said Ginther 
to bring in the lease held by him from the Canadian Wheatlands, 
Ltd., of 5,(MM) acres near Suffield, Allx*rta, where the farming 
operations were to lx* carried on. A declaration of partnership 
dated March 10, 1915, of the Medicine Hat Wheat Company 
was filed in the proper office on June 4, 1915.

Subsequent to March 10, 1915, lx>th firms occupied the same 
office in Medicine Hat, Alberta; employed the same lxxik-keeper 
and the same stenographer. The matter seems to lx* further 
complicated by the formation of another partnership known as 
the Medicine Hat Flax Co., certificate of partnership of which 
was filed on June 2, 1915. Its office was also in the office of the 
Ginther Land Co., and the personnel of that company was the 
same as that of the Medicine Hat Wheat Co. Certain money 
transactions took place lx*tween the Medicine Hat Flax Co. and the 
Medicine Hat Wheat Co., but for the purpose of this judgment I 
do not see that the1 dealings lx*tween these two companies have 
any important bearing upon the case, other than to complicate1 
a very chaotic situation. The* witness Finlay in his evidence 
states that he* tre*ateel the Meelicine Hat Whe*at Co. anel the 
Mexlicine Hat Flax Co. as eme anel the* same, but he eiiel not know 
that the1 Medicine Hat Wlmit Co. and the Ginther La fid Co. were 
the same. It will lx* eibserveel that the F. M. Ginther Land Co. 
consisted of F. M. Ginther anel W. B. Finlay, anel the Meelicine 
Hat Wheat Co. eonsisteel of F. M. Ginther, W. B. Finlay and 
H. C. Yuill.

Fremi the evidence it woulel appear that the moneys brought 
into the Medicine Hat Wheat Co. by the said Finlay were Ixirrow- 
ed from the saiel Yuill, viz., the sum of $9,000, which was to lx‘ar 
interest at 12%, the said Finlay giving the said Yuill security by
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way of mortgage. The mortgage is dated on March 10, 1915, 
and is repayable on November 1, 1915. The defendants contend 
that the $9,000 brought into the Medicine Hat Wheat Co. by the 
said Yuill was, in fact, a loan to the said (linther, urging in sup
port of that contention that security had l>een given by the said 
Ginther to the said Yuill, and that upon a later date Finlay and 
Ginther called at the office of the defendant company to get some 
money. The witness Finlay emphatically denies that the $9,000 
brought in by Yuill was a loan to Ginther; Yuill in his evidence 
corroborating him in this. His solicitor in his evidence says 
that Yuill intended in the first instance that it should go through 
as a loan, but on his advice ex. 2 was drawn up. Although 
Ginther was not produced as a witness on the trial, in his examina
tion for discovery he says it was a loan.

The first question to lx* decided, therefore, seems to In*, from 
whom did the defendants purchase the wheat in question, or 
whose agents were they in the disposition of the wheat in question; 
did they purchase or receive from the Medicine Hat Wheat Co. or 
did they purchase or receive from the Ginther Land Co?

After giving this much involved matter the best consideration 
I can, I have come to the conclusion that the exchanges of tele
grams and letters contain offers and acceptances sufficient in 
law to make a binding contract between the defendants and the 
F. M. Ginther Land Co., regardless of where the grain actually 
came from or by whom supplied, to fill these contracts.

Much stress was laid in argument by counsel for the defendants 
that the two partnerships were one and the same; that in reality 
Yuill was not even a special partner in the plaintiff firm; and that 
Ginther and Finlay alone constituted the partners in both partner
ships. Be that as it may, there are the rights of others than the 
individual partners to l>e considered.

It seems to me that as the law now stands, each separate 
partnership must be recognised as a separate entity. It is laid 
down in 30 Cyc. 555: “When different firms have common 
members each partnership is dealt with by the courts as having 
a joint fund of its own and its own set of creditors, who are as 
clearly entitled to the funds in preference to the creditors of any 
partnerships connected with it by the ties of a common partner, 
as they are entitled in preference to the individual creditor of its 
members.”



Dominion Law Reports. |37 D.L.R.

It therefore seems to me that as far as the evidence before 
me goes the F. M. (îinther Land Co., and not the plaintiffs, con
tracted with the defendants; that regardless of relations that may 
have existed between the land company and the plaintiffs, which 
may or may not have come out in evidence at this trial, it is the 
F. M. (îinther Land Co. and it alone which would appear to have 
any binding contractual relationship with the defendant company. 
In the result, therefore, as at present constituted, I cannot see 
how the plaintiffs in this action can recover. The action, there
fore, should be dismissed with costs, but without prejudice to 
such further or other action being brought over the same subject- 
matter as may be advised.

It has been contended in reply to the defendants' plea of set-off 
of its accounts against the F. M. (îinther Land Co., that, in any 
event, this plea is bad in that that which was sought to be set-off 
was in the nature of a gambling transaction and should not be 
allowed to prevail. Taking the view I do as to the above evidence 
of the contract it does not become necessary for me to decide 
the effect of these contentions, while I should perhaps add, in the 
light of the decision of the Supreme Court of Canada in Beamish 
v. Richardson and Sons, Hi D.L.R. 855, 41) Can. S.C.R. 595, the 
defendants would find difficulty in establishing any such claim 
in a court of law. The costs will follow the event.

Action dismissed.

McKinnon v. London shoe Co., Ltd.
Alberta Supreme Court, Scott, ,/. September 12, 1917.

Assignment for creditors ($ VIII B—75)—Release of claims 
—M orlgagc—Satisfaction—Offer a nd acceptance.]—Interpleader 
issue, the question being whether the claim of the defendant 
mortgagee against the assignor has been satisfied.

S. W. Field, for plaintiff; (7. B. (VConnor, for defendant.
Scott, J.:—On November 3, 1915, the assignor gave the 

defendant a mortgage upon an undivided half interest in lot 5, 
block 18, river lot 12, Edmonton, for $1,500, the property being 
subject to a prior mortgage for $2,000.

On October 5, 1916, one Dostaler, who appears to have acted 
throughout as agent and interpreter for the assignor, wrote the 
defendant, at his request, the following letter:—

Owing to circumstances and being unable to finance my shoe store I have
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decided to give up my assets for the benefit of my creditor# and therefore 1 
thought it would be wine for me to offer you the transfer of the undivided half 
interest in the house on which you have a mortgage of $1,500.

There may be some judgments against me after everything will be settled 
and as you would have to foreclose the property to protect your interest I 
thought it wise for me to offer you the transfer before there is anything 
against me. Awaiting your reply, J. E. Dostaler, for L. E. Moreau.

On October 10, following, the defendants wired Griesbach & 
O’Connor, their Edmonton solicitors, as follows:—

Moreau offers to transfer his interest in property to us. 'lake immediate 
steps to close as only information is for quick action.

On the same day they wrote Griesbach & O’Connor as follows:—
We wired you to-day that Mr. Moreau had offered to transfer to us his 

half interest in the property covered by our mortgage and requesting you to 
take immediate steps to have the transfer put through as, according to our 
information, there should be no deluy, if we arc to have the advantage of this 
protection. We ho|x*, therefore, that you have already taken the necessary 
action to have the deal dosed.

Moreau assigned to the plaintiff on October 11, 1910. On 
October 10, he and Dostaler went to Griesbach A: O’Connor’s 
office and there saw Drysdale, a member of that firm. Dostaler 
informed him that the letter of October 5 to the defendants was 
an offer to transfer the property, in full satisfaction of their claim, 
and that their letter of Octolier 10 was an instruction to carry 
out that offer. The fact that Moreau had already assigned for 
the benefit of his creditors was referred to and it was assumed that, 
if the assignment had been registered, it was then too late for 
Moreau to transfer to the defendants. On the chance that it 
might not have been registered Drysdale drew up a transfer which 
was executed by Moreau but, upon searching in the Land Titles 
office that day, it was found that the assignment had already been 
registered.

On October 13, the plaintiff wired the defendant as follows:—
L. E. Moreau ha# assigned. Estate will pay very small. Did you accept 

mortgage in full settlement of your account? Wire reply.
To this message the defendants replied on Octolier 15, as 

follows:—
We understand mortgage covered our account. Writing Griesbach & 

O’Connor to advise as to position.
Whatever may have been the intention of Moreau in making 

the offer contained in his letter of Octolier 5, 1910,1 am of opinion 
that it cannot lie construed as an offer to transfer the property 
in satisfaction of their claim against him. The reasonable inter
pretation of it is that it was merely an offer to better their security

ALTA.
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for its payment. There in nothing in the evidence to point to the 
conclusion that the defendants considered that in accepting the 
transfer they would be releasing their claim against Moreau.

Even if Moreau’s letter of October 5 were held to be an offer 
to transfer to the defendants in satisfaction of their claim and the 
offer had l>een accepted by them, Moreau had, by assigning to 
the plaintiff in the meantime, put it out of his power to fulfil the 
contract. He could not then transfer except subject to the interest 
of his other creditors and the plaintiff and the defendants were 
not bound to accept the transfer even if the plaintiff consented 
to it. It does not appear that he took the necessary steps to ascer
tain whether the other creditors would assent to his action and it 
may be that his consent would not be binding upon them. I 
attach no importance to the fact that in the transfer prepared by 
(Iricsbach & O’Connor they stated the consideration to be the 
release of Moreau from his covenant in the mortgage. The only 
instructions they had from the defendants were contained in their 
telegram and letter of October 10, and they contained no instruc
tion to accept the transfer in satisfaction of their claim. The 
consideration was so stated in the transfer merely because Dostaler 
represented that Moreau’s offer was to transfer in satisfaction of 
the claim. This representation may have been made in good 
faith, but I have already expressed the view that it was un
warranted.

The plaintiff’s telegram to defendants of October 13 was so 
worded that they might reasonably doubt the nature of the in
formation he desired to obtain from them. Their answer to it 
was not such as would justify the plaintiff in assuming that they 
would accept the transfer in satisfaction of their claim. It shews 
that he might have obtained the information he desired by 
applying to (iricsbach A; O’Connor but this he omitted to do.

Upon the issue directed, I hold that the claim of the defendants 
has not been satisfied.

The order does not make any provision for the costs of the 
trial of the issue. Judgment for defendant.

HARRIS v. DALGLEISH.
Manitoba King's Bench, Macdonald, J. August 21, 1917.

Moratorium (§ I—1)—War Relief Act—Vendor and pur
chaser—Remedies—Parties—Joint debtors.]—Action for re-pos
session of land under an agreement of sale. Dismissed.
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./. F. Kilgour, K.C., for plaintiff; S. //. McKay, for defendant.
Macdonald, J.:—Under an agreement of sale entered into 

t>etween the plaintiff as vendor, and the defendants and their son, 
Wilfred Dalgleish, as purchasers, the vendor agreed to sell, and 
the defendants and their son, Wilfred, to purchase three quarter 
sections of land in tp. 6, r. 18, w. of the principal meridian in 
Manitoba for the sum of $9,305, with interest at 6 % per annum.

The purchase price and interest were to t>e paid on a share of 
crop plan whereby the purchasers were to put in crop each year 
a certain quantity of land, and deliver in cars or elevator all the 
wheat and barley grown upon the said land, to be sold as agreed 
upon in writing, and half of the proceeds was to lie applied to
wards the payment of the purchase price. First, all interest, 
second all unpaid taxes or other accrued charges, and the balance 
towards payment of the purchase price, the remaining half of the 
proceeds to be paid to the purchasers.

The agreement provided that the purchasers would sow' in 
wheat in a good husbandlike and proper manner in each and every 
year, including the year 1914, at least 100 acres of the said land, 
and that they would break and back-set in a good husbandlike 
manner during the season of 1914, at least 10 acres and a further 
quantity of the uncultivated arable land in the same manner 
during the proper seasons as follows :—10 acres in 1915, 10 acres 
in 1910, 10 acres in 1917, until not less than 130 acres of land shall 
have been broken, all of w'hich breaking shall be done in the 
respective years before July 5. The purchasers were to sow in wheat 
each and every year, including the year 1914, at least 100 acres.

Default was made in the agreement to break and set-back 10 
acres in 1914, as well as in the fall plowing and summer fallowing 
agreed to lie done in that year. Default was made in 1915, in 
summer fallowing and fall plowing and the defendants were in 
consequence late in getting the land plowed and sow n in the spring 
of 1916. Default was made in 1910 in fall plowing according to 
the terms of the agreement. Default was made in accounting to 
the plaintiff for her share of the 1915 crop, to which she was en
titled under the terms of the agreement.

The defendants made default in other particulars, and generally 
the husbandry was of an inferior quality, much of it owing to the 
lack of force in man and horse power and proper machinery.

MAN.
K. B.
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There were defaults made by the defendants in the terms and 

conditions of the agreement sufficient to entitle the plaintiff, 
under ordinary circumstances, to cancel and annul the agreement.

It is urged on the part of the defendants, and raised as a 
defence to this action, that Wilfred is a necessary party to the 
action, and that he has not abandoned or in any other way dis
posed of his interest in the said land or said agreement.

There is evidence that he was in possession together with the 
defendants on April 1, 1915.

There is no evidence that would justify the finding that 
Wilfred Dalgleish has abandoned the purchase.

There is evidence, and the fact is that since the date of the 
agreement he has enlisted and been mobilised as a volunteer in 
the forces raised by the Government of Canada in aid of His 
Majesty, and the defendants plead as a defence to this action the 
provisions of An Act respecting Contracts relating to Land, being 
c. 1 of 5 Geo. V., assented to on September 18, 1914, and c. 10 of 
5 Geo. V., assented to on April 1, 1915, and all amendments to 
said Acts or either of them. S. 5 of c. 10, 5 Geo. V. provides, 
that “ Notwithstanding any provisions contained in any such 
instrument, no action or proceeding in Court for the recovery or 
possession of the land charged by any such instrument shall be 
brought or taken until after the lapse of the period provided in 
s. 2 of the said Act.”

The failure to hand over the crop or the proceeds thereof by 
the purchasers as provided for by s.s. (o) of s. 4, would entitle the 
vendor to an action in damages for breach of covenant, but would 
not entitle her to possession by reason of such breach.

The protection afforded by this Act is against default in pay
ment of money, or in handing over the share of the crop as above 
stated.

There is no protection to the purchaser under this Act for 
other breaches such as breaches of which the defendants here are 
guilty.

Now to what extent does the War Relief Act and amendments 
thereto give protection? S. 2 of c. 88, 1915, provides that during 
the continuance of the war, and for one year thereafter, it shall 
not be lawful for any person or corporation to bring any action 
or take any proceeding either in any of the civil courts of this
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province or outside of such courts against a person who is or has 
been at any time since August 1, 1914, a resident of Manitoba, 
and has either enlisted and been mobilized as a volunteer in the 
forces raised by the Government of (’an at la in aid of His Majesty 
in the said war, for the recovery or possession of any goods and 
chattels and lauds and tenements now in his possession, or in the 
possession of his wife or any dependent of his family.

S. 5 provides that in case any person against whom any action 
or proceeding is prosecuted or stayed by this Act, is or would be 
according to law or practice, a necessary party to any action or 
proceeding against any other person or persons, such action or 
proceeding may, notwithstanding anything in this Act, be com
menced and carried on as between such other person or persons 
and the party or parties commencing or carrying on such pro
ceeding, etc. S. 5 is further amended by c. 122 of an Act to 
amend the War Relief Act (1916).

The provisions of this section shall not apply to the case of 
joint debtors who were such at August 1, 1914, one of whom is a 
lierson for the l>enefit of whom this Act was passed, but in such 
case the provisions of s. 2 hereof as amended shall apply for the 
relief of all the joint debtors and dependent members of the 
families.

This seems to me to be a bar to the plaintiff's rights, and an 
answer to the action, and there must therefore lie judgment dis
missing the action.

Considering, however, the many defaults made by the de
fendants in carrying out the agreement and the consequent 
hardships upon the plaintiff, the action is dismissed without 
costs. Action dismissed.

FISH v. FISH.

New Brunswick Supreme Court, Appeal Division, McLeod, C.J., White and 
(trimmer, JJ. Ajtril 20, 1917.

Appeal (§ VII L—485)—Conclusiveness of judge's findings 
upon questions of fact. ]—Appeal by defendant from the judgment 
of McKeown, C.J.K.B., in an action against defendant executrix 
to recover a legacy of $1,000. Affirmed.

The grounds of the appeal are as follows: (1) His Honour 
wrongfully found that the promissory note set up by the defendant 
in defence was a note given by the plaintiff for the accommodation
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w*B* of the testator. (2) That be drew wrong inferences from the facts 
H. C. in evidence, and improperly ignored other facts in evidence. 

(3) That evidence tendered on liehalf of the plaintiff was wrong
fully admitted, and evidence tendered op behalf of the defendant 
was wrongfully rejected. (4) That the judgment and verdict 
was against evidence and the weight of evidence and was contrary 
to law.

H. A. Powell, K.C., for defendant, appellant.
A. J. Gregory, K.C., contra.
White, J.:—Admittedly, the onus rests upon the plaintiff to 

establish that the note specified in the counterclaim was given by 
him for the accommodation of the defendant’s testator. If, upon 
the evidence lieforc us, I were called upon, as trial judge, to decide 
whether the plaintiff had sufficiently discharged this onus, I con
fess I might have decided that he had failed to do so. But the 
Chief Justice of the King’s Bench Division, who tried the case, 
and had the advantage, which we lack, of having the witnesses 
before him, has found upon this issue in favour of the plaintiff, 
and I am not prepared to say that this finding is so clearly wrong 
or unreasonable that we ought to set it aside.

It is well established that the court will not, on appeal, set 
aside a finding of fact made by a trial judge, merely because the 
judges hearing the appeal would, had they been trying the case, 
have reached a different conclusion from that arrived at by the 
court below. Before the finding of the trial judge upon a question 
of fact will l>e set aside as being contrary to, or unsupported by, 
evidence, it must appear clearly to Ik* wrong. Many decisions to 
that effect might be cited, but 1 will mention only one: Shaw v. 
Robinson, 40 N.B.R. 473, and cases therein cited.

With regard to the refusal of the Chief Justice to receive in 
evidence the letter written by the plaintiff to the defendant’s 
testator asking for help in meeting an interest payment falling 
due on the mortgage, wliich plaintiff alleges he gave to raise money 
wherewith to pay liis father’s debts, I think the letter should have 
l»een admitted as being proper evidence on cross-examination 
under the circumstances of this case. But although the letter is 
sufficiently relevant to make it admissible, it is not, I think, of so 
much importance or evidential value that its exclusion has worked 
such substantial wrong or miscarriage as to entitle the defendant 
to a new trial on that ground.
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The Hp]K‘ttl should lie dismissed with costs.
McLeod, C.J. (oral):—1 agree that this appeal should lie dis

missed. 1 have examined the evidence very carefully and in my 
opinion it fully and amply warrants the judgment and findings of 
the C'hief Justice of the King's Bench Division, and I have no 
hesitation in confirming his opinion that the plaintiff had estab
lished his claim that the note in question was an accommodation 
note.

Trimmer, J., agreed with White, J. Appeal dismissal.

HUDSON BAY INSURANCE CO. v. CREELMAN.
British Columbia Supreme Court, Morrison, J. July 12, 1917.

[See annotation on Ultra Vires in 36 D.L.R. 107.)

Companies (§ IV D—70)—Sale of land for no corporate pur- 
poses*—Ultra vires—Rights of purchaser—Restitution.]—Action to 
recover balance under agreement for the sale of land. Dismissed.

Douglas Armour, for plaintiff.
»S. S. Taylor, K.C., for defendant Creclinan.
H. S. Wood, for defendant Berg.
Morrison, J.:—The plaintiff company by agreement in writ

ing under seal, dated December 30, 1911, agreed to sell to the 
defendants, who at the time were directors of the said company, 
lot 8, block 15, district lot 185 in the City of Vancouver, for the 
sum of $35,025, payable both in instalments, and by the assump
tion of a certain mortgage to secure the repayment of $12,000, 
due in December, 1910. After ]laying certain sums the defendant 
defaulted ami the plaintiffs now seek to recover the balance 
alleged to be due. For the defence is pleaded s. 14, c. 110, 9-10 
Edw. VII., an Act respecting the Hudson Bay Insurance Co., 
assented to on May 4, 1910, which enacts that :—

The new company may acquire, hold, convey, mortgage, lease or other
wise dis|H>se of any real property required in part or wholly for the purjxises, 
use or occupation of the new company, but the annual value of such property 
held in any province of Canada shall not exceed $5,000, except in the Province 
of British Columbia where it shall not exceed $10,000.

From the evidence, I find that the property in question was 
not required for the purpose, use or occupation of the new company 
and that the company had no power to sell it. The action is, 
therefore, dismissed with costs.

As to the counterclaim, I am of opinion that the moneys
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paid by the defendants must 1* returned, together with interest: 
Re Phoenix Life Assur. Co., 2 J. & H. 441, 31 LJ. Ch. 749 (70 
E.R. 1131); Flood v. Irish Provident Assurance Co., [1912] 2 Ch. 
597; Hooper Crain Co. v. Col. Ae«. Co., [1917] 1 W.W.R. 1220.

Action dismissed.

PROULX v. THE MONTREAL TRAMWAYS Co.

Quebec Court of Review, Martineau, Greenshields, and McDougall.
February S, 1917.

Street railways (§ III B—33)—Duty of motor man when 
seeing person on or near track—Collision—Proximate cause.] — 
Appeal from the judgment of the Superior Court rendered by 
Weir, J., in an action for $400 damages as the result of a collision 
between the plaintiff’s sleigh and a street car, and having found 
both at fault, apportioned the damages, condemning the defendant 
to pay $190. Affirmed.

Pelletier & Létourneau, for plaintiff.
Meredith A' Holden, for defendant.
Judgment in Review :—Considering there was no error in the 

dispositif of the judgment a quo, but the said judgment should be 
based upon the following considérants and not the considérant 
mentioned in the judgment a quo;

Considering that the motorman in charge of the tramcar which 
came in collision with the vehicle in which the plaintiff was seated, 
reversed the power and brought his car practically to a standstill 
when he saw the horse and vehicle about to enter upon the track, 
but believing that the driver of the vehicle had stopped the horse 
and was about to back the horse and vehicle away from the track, 
which was not the fact, applied the power and started his car, 
thereby contributing directly to the accident ;

Considering that the proof shews that the horse was not stopped 
and, moreover, if the motorman had not applied his power and 
started the car, the accident could have been avoided ;

And for the foregoing reasons, and not for those stated in the 
judgment a quo, doth confirm the said judgment, with costs.
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JOHN PALMER Co. v PALMER-McLELLAN SHOE-PACK Co. 
(Annotated.)

New Brunswick Supreme Court, Apjwal Division, McKeown, C.J.K.B., and 
White und Barry. JJ. June it, 1917.

1. Trademark (§11-8)—Surname Secondary meaning.
A surname which has acquired a secondary meaning as a trademark 

cannot be used as a trademark by another |>erson without the latter clearly 
<listinguishing his goods.

[See Re Horlick’s Malted Milk (1917), 35 D.L.R. 516, and annotation 
thereto at p. 519.|

2. Companies (,§ 1 D- 15)—Corporate names—Conflict—Declaratory

The use of a cor|H>rate name, as chartered, cannot be restrained merely 
because it resembles in part the name of another cor|H>ration and its 
trademark; it is no ground for a declaratory onler.

3. Lstoppkl (§ 111 ti—85)—Laches—Infringement of trademark—In
junction.

A delay of several months in bringing an action for injunction, after 
the discovery of the infringement of a trademark, does not amount to 
such laches or acquiescence as will deprive the plaintiff of his remedy.

Appeal from the judgment of Sir E. McLeod, C. J., in 
Chancery, granting an injunction, restraining the defendant 
company from using the name “Palmer" as a trademark or 
corporate name. Varied.

M. (i. Teed, K.C., and A. J. (iregury, K.C., for plaintiff.
//. A. PoweU, K.C., and I1. J. Hughes, for defendant. 
McKeown, C.J.:—For some years prior to 1901, John Palmer, 

then of the City of Fredericton, had established and was carrying 
on a business which consisted of tanning, manufacturing and 
selling leather goods, larrigans, shoe-packs, moccasins, and other 
footwear. He claimed a special excellence for his product, arising, 
I gather, from the process of tanning used by him. In the year 
1890, he adopted and registered a trademark the principal feature 
of which was a moosehead. This mark he stamped on certain 
of his goods which he then called the “Moosehead Brand."

Mr. Palmer carried on this business until August 1, 1901, 
when he transferred it to the plaintiff company which was incor
porated by letters patent under the Great Seal of this province on 
June 13, 1901, under the name of John Palmer Company (Limit
ed), and was created for the purpose of taking over and con
tinuing this business which Mr. Palmer had so built up, and of 
acquiring the premises, plant, machinery and appliances upon 
and by which such business was carried on. It is unnecessary,
I think, to go into the details of the organization of plaintiff 
company or of the transfer to it of Mr. Palmer’s business interests,
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the fact is, such transfer was duly and legally made on August 1, 
1901, by deed, by assignment of leases, and by hill-of-sale absolute, 
all of which conveyed to the newly organized company the lands 
and premises whereon the tanneries are situate, and the lands 
us<h1 in connection with such business, as well as the machinery, 
plant, stock-in-trade, orders and books of account of said busi
ness ; and in consideration of such transfer the said company 
allotted 300 shares of its capital stock of a par value of $30,000 
to the said John Palmer, and to his wife, Sarah C. Palmer, 50 
shares of said stock, and to his son, Charles K. Palmer, an addi
tional 50 shares thereof, making a total consideration paid to 
John Palmer and his family of 100 shares of the capital stock of 
the said company of a par value of $40,000, out of a total capital
ization of $75,000. Upon the organization of the company, 
John Palmer became the president and managing director, which 
position he held until the year 1910, when having disposed of his 
stock in the same, he retired from the company; and it is of im
portance to note that upon Mr. Palmer’s retirement a reorgan
ization was made and a new directorate then chosen, eonsisting 
of Robert W. Me Lei lan, managing director, W. A. B. McLellan. 
secretary, and John Kilbum, Charles K. Palmer, A. B. Kitchen 
and Edward Moore. In February, 1912, R. W. McLellan, VV. A. 
B. McLellan and A. B. Kitchen retired from the company, the 
two former having sold their stock to John Kilbum, and in the 
following May the said John Palmer, together with the 3 alxivc- 
named gentlemen, so previously associated with the business of 
John Palmer ami Company, Limited, namely : R. W. McLellan, 
W. A. B. McLellan and A. B. Kitchen, and others, were incor
porated under the Joint Stock Companies Act of New Brunswick 
under the name of Palmer-McLellan Shoe-Pack Company, Limit
ed, for the purpose of building and operating tanneries, dealing 
in hides, leather and rubber goods, manufacturing rubl>er and 
leather goods and “to carry on the business of buying, selling, 
manufacturing, importing, exporting, warehousing and dealing 
in—(1) Boots, shoes, moccasins, larrigans, shoe-packs, gloves 
and all other kinds of leather and rubl>er hand and foot wear. 
(2) oils, greases, pastes, tallow ; also (3) preparations and dress
ings for leather, etc.”

The head office of both companies is in the City of Fredericton, 
and they are in every sense rivals in trade. The plaintiff company
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has acquired two specific trademarks. The former is, as near as 
may be, that which was originated by John Palmer while he was 
carrying on the business alone and registered by him in October, 
1890, as above explained. This original trademark, if it may be 
so termed, was cancelled on February 17. 1902. and on the 20th 
day of said month the John Palmer Company, Limited, registered 
its first trademark, which it describes as “a representation of a 
moosehead with the right profile exposed looking to the left 
through the inner of two concentric circles and showing part of 
the right and the whole of the left antler. Inside the inner circles 
are the words ‘trademark’ above and ‘registered’ below the 
figure of the moosehead, and lx*tween the circles thi* words ‘John 
Palmer Co., L’t’d.’ above, and ‘Moosehead Brand’ below, and 
outside at the bottom of the outer circle the words ‘Fredericton, 
N.B."’ The plaintiff company's second trademark wax regis
tered on July 16, 1912, and “consists of a circle with the words 
‘Palmer’s Shoe Packs & Larrigans’ enclosed therein, also the 
words ‘Trade Mark Reg'd’ in the centre of the circle," and the 
plaintiff company used these specific trademarks in its business, 
and it also appears that the footwear manufactured and sold by 
the plaintiff company was designated generally as Palmer’s and 
the shoe-packs were called and known by the name of Palmer’s 
Packs.

On Decemlier lfi, 1912, the defendant company registered a 
specific trademark described as consisting of “a palm tree design 
combined with the word ‘Palmer.’” To be a little more exact 
the trademark as stamped on the defendant company’s publi
cations and as used, consists of two concentric circles, the inner 
one enclosing a landscape with a range of hills in the background 
and in the centre of the immediate foreground is a large palm tree. 
On each side of this tree and somewhat to the rear is a smaller 
tree of the same kind and across the centre of the inner circle in 
large letters is the word “Palmer." In this trade mark as regis
tered, nothing is shown between the outer and inner circles, but 
in its use by defendant company the words “Palmer-McLellan 
Shoe-Pack Co. Ltd., Fredericton, N.B." appear therein.

Now these two companies thus formed and equipped, with 
their several trademarks thus described, have been doing business 
side by side for several years and disputes have developed between
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them which culminated in this action in which the plaintiff com
pany prays for an injunction:—(1) To restrain the defendant 
company from using the word “Palmer” as a trademark or part 
of a trademark or otherwise, in or upon any shoe-packs, moccasins, 
larrigans, or other oil-tanned footwear or goods similar to those 
manufactured by the plaintiff, which arc or may be manufactured 
by or for the defendant and from in any other way representing 
such goods manufactured by or for the defendant to be Palmer's, 
and from selling or advertising for sale or causing the same to be 
sold or advertised as Palmer's or of Palmer's manufacture, any 
goods manufactured by or for the defendant which are of the same 
character as goods manufactured by the plaintiff, and from doing 
any act or thing to induce the belief that such goods manufactured 
by or for the defendant arc Palmer’s, or goods manufactured by 
the plaintiff. (2) To restrain the defendant from publishing or 
advertising in any way statements alleging that the defendant 
is the exclusive owner of the processes of manufacture formerly 
owned or used by John Palmer, or the only manufacturer to whom 
said processes were imparted by said John Palmer. (3) To 
restrain the defendant from carrying on its business of manufac
turing and selling or dealing in oil-tanned shoe-packs, larrigans, 
moccasins or other oil-tanned footwear under the name of Palmer- 
McLcllan Shoe-Pack Company, Limited, or under any name which 
includes the word Palmer or is liable to be confounded with the 
name of the plaintiff company; or in the alternative a declaration 
or finding by the court that the use of the word Palmer in the 
corporate name of the defendant company has led to confusion 
and mistakes and is liable to cause the defendant company to be 
mistaken for the plaintiff company, or to induce the belief that 
the business carried on by the defendant is the same as the busi
ness carried on by the plaintiff company or in any way connected 
therewith.

The cause was tried in July, 1910, and on October 20, following, 
the Chief Justice delivered judgment and following is the order 
of the court embodied in the decree:—

The court, having taken time to consider, doth now order that the 
defendant company be, and it is, hereby, restrained from using the name 
“Palmer” as a trademark or part of a trademark ui>on any of its shoe-packs, 
moccasins, larrigans, or other oil-tanned footwear, similar to those manu
factured by the plaintiff company, and from selling, advertising or in any other
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way representing the goods manufactured by or for the defendant company 
to be “Palmer's” or “Palmer’s Shoe-Packs” or “Palmer's make of goods” 
and from doing any act or thing to induce the belief that oil-tanned footwear 
manufactured by or for the defendant company are goods manufactured by 
the plaintiff company, and from publishing or advertising in any way any 
statements alleging that the defendant company is the exclusive owner of 
the processes of manufacture formerly owned or used by John Palmer, or the 
only manufacturers to whom said processes were imparted by said John Palmer.

And it is further ordered that the defendant company do pay to the plain
tiff eomjmny or its solicitor the costs of this action as taxed by the Registrar, 
forthwith, on demand.

And the court doth declare and find as a fact that the use of the word 
“Palmer” in the corporate name of the defendant company has led to con
fusion and mistakes and has caused parties dealing with the defendant com
pany to believe they were dealing with the plaintiff company.

As a basis for this decree the Chief Justice made several 
findings of fact as follows :—

(а) That John Palmer agreed to sell and did sell and transfer to the 
plaintiff company the goodwill of the business which for some time prior to 
1901 had been carried on by John Palmer in his own name.

(б) That the plaintiff company were the only manufacturers of shoe- 
packs known as Palmer’s Shoe-Packs prior to or at the time when the defendant 
company started manufacturing similar goods; that plaintiff's shoe-packs had 
been known to the trade for years us Palmer’s Shoe-Packs ami that John 
Palmer, W. A. ti. McLellan and R. W. McLellan were aware of that fact.

(c) That there was no agreement among makers of oil-tanned footwear 
to standardize the numbers or to use a certain number for a certain brand of 
goods and no such agreement was in existence when the defendant company 
was incorporated.

(d) That not only did the defendant company by its advertisements 
attempt to make it ap|xiar to purchasers of its goods that they wen; buying 
the goods of the plaintiff company that had been known as Palmer’s Packs, 
but in some of its correspondence the defendant company endeavoured to 
lead persons to believe that it was the manufacturer of the goods that had 
been known as Palmer's Packs and in the case of Revillon Freres, the latter 
were so deceived.

(e) That the defendant company in advertising and selling its goods as 
Palmer’s Packs and by its trademark which they called the Palm Tree trade
mark, has endeavoured to induce purchasers to believe that when they pur
chased goods from the defendant company they were purchasing the goods 
made by the plaintiff company, and that the defendant company's trademark 
in itself is calculated to deceive the public and to lead purchasers of defendant 
company’s goo<ls to believe that they are purchasing the goods of the plaintiff 
company.

(/) That the word Palmer was put by the defendant company upon this 
trademark with a view of deceiving the public and to induce the public to 
believe that the goods defendant company was manufacturing were the goods 
that had formerly been known as Palmer's Shoe-Packs.

(g) That the name Palmer had been for years associated with the shoe- 
packs manufacturée! and sold by plaintiff company, so that when a pur-
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chaser asked for Palmer’s Shoe-Packs he ex|M*cte<l to get shoe-packs manu
factured by plaintiff company, knowing their high reputation.

(h) That the use of the corporate name of defendant company has led 
to confusion and mistakes and has caused parties dealing with defendant 
company to really believe they were dealing with the plaintiff company.

It has been urged that the decree appealed from should not 
stand because there has been error on the part of the Chief Justice 
in the court lieiow, both as to the facts and as to the law applicable 
thereto. The appellant claims that the recorded findings tire 
against the evidence and against law and evidence and that the 
Chief Justice has misconceived the facts of the case; that there 
is no such similarity between the trademarks of the two companies 
as would make defendant’s trademark an encroachment upon 
those of plaintiff, that there is no evidence of any person being 
deceived by defendant’s trademark and that the name Palmer 
had not acquired a secondary meaning in the trade.

To my mind, there is one most important outstanding question 
of fact lietween the parties and that is: Whether the name 
“Palmer” had acquired such distinctive meaning in the trade as 
a description or designation of plaintiff’s goods? Plaintiff’s 
complaint against the use of the defendant’s trademark rests 
upon the fact that the word Palmer is struck across it in large 
letters which, taken with other features, makes it liable to deceive 
the public if such secondary meaning exists at all,—and it goes 
without saying that if no such meaning has been acquired, no 
one could be deceived by it in the purcliase of the defendant 
company’s goods. Representatives from such wholesale estab
lishments as Ames-Holden-Mc('ready Co., Ltd., J. M. Humphrey, 
Ltd., Waterbury & Rising, Ltd., and individual merchants as 
far separated as Woodstock, Millville, and Memramcook, all 
testified that the plaintiff’s goods are known as Palmer’s packs 
and spoken of as Palmer’s goods.

1 think the Chief Justice was clearly right in finding that 
such secondary meaning does exist as alleged, especially in view 
of evidence given by customers who were misled, when pur
chasing the defendant company’s goods, into thinking that they 
were receiving the plaintiff company’s goods. I do not think 
it would serve any useful purpose to recite the evidence from 
which the court l>elow arrived at the conclusion that purchasers 
had been actually deceived by defendant’s use of this word Palmer
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in their trademark and in connection with their advertisements. 
Different witnesses were called by plaintiff upon this point and 
to my mind their testimony was ample to justify the findings that 
were made.

While it is not enumerated in the grounds of appeal set out 
in defendant's factum, it was argued Indore this court that John 
Palmer never had transferred the goodwill of his business to the 
John Palmer Company, Limited, and it was contended that he 
is under no obligation not to use his name in subsequent business 
ventures like that of the present defendant company. As a 
matter of fact, the instrument of transfer does not contain the 
word “goodwill,” but nevertheless I think the learned Chief 
Justice has correctly found that such goodwill was bought and 
paid for. It is shewn that the petition to the Lieutenant-Gov- 
ernor-in-Council for incorporation of the John Palmer Company, 
Limited, signed by John Palmer, recites that the objects for which 
incorporation was sought were, inter alia, to acquire the tanneries 
and business of the said John Palmer “and the goodwill of said 
business.” The letters patent empowered the purchase of such 
goodwill, and the books of John Palmer show a credit to the 
plaintiff company—“For goodwill, $27,230.85” on February 28, 
1901, and an entry in plaintiff’s books under March 22, 1901, 
under the head of “Goodwill,” shews the same amount paid to 
John Palmer. It is not essential that the word itself shall be 
used to pass the goodwill of a business; see Smith v. Hawthorne 
(1897), 70 L.T. 710, at p. 717. Having arrived at the conclusion 
that the goodwill of the business was intended to be sold and was 
paid for by the purchaser, this court will not hesitate to consider 
it as the property of the purchaser and decree accordingly.

Now, in the first place, the decree complained of restrains 
defendant from using the name Palmer as a trademark or any 
part thereof, and in view of the fact that defendant company’s 
trademark bears the name Palmer in large letters across its face, 
this order prohibits defendant company from using its present 
trademark at all. But it will be noticed that the decree does 
not question defendant's right to use its corporate name, but such 
use must be in a proper way. Defendant has an unchallengeable 
right to a proper use of such name, a right bestowed upon it by 
letters patent. The corporate name of the defendant company
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is “The Palmvr-McLellan Shoe-Pack Company, Limited.” 
Having l>ecn granted the right to use such name, I take it that 
the courts would not interfere with such use so long as no injury 
is done to another party in that connection. It can-do business 
under that title, advertise under that name, but it must not use a 
certain portion of such name in a way that will confound its pro
duct with that of the plaintiff company. Such I take to be the 
effect of this part of the decree. There can be no doubt that 
John Palmer passed over to the plaintiff company the right to 
use all the assets, which he as owner of the business had prior to 
plaintiff company’s incorporation. A name is a distinct asset 
when it comes to be descriptive of certain goods or to designate 
them in the market. The evidence of various witnesses has led 
the Chief Justice to conclude, and I think rightly, that the word 
“Palmer,” in connection with shoe-packs or goods of that nature, 
has a distinctive meaning in the trade and to the buying public, 
and therefore it seems to me, notwithstanding the corporate name 
of the defendant company contains the word Palmer, it is no more 
open to the company to use this word in a misleading sense than 
it would be to open to Mr. Palmer himself to engage in a similar 
business, and to make use of his name in a way which would 
mislead people into the belief that his goods were the product of 
the plaintiff company. No doubt if Mr. Palmer had started such 
business himself in 1912, he would have had the right to do busi
ness under his own name and to use his own name in marking and 
advertising his goods; but he could not so use his name as to 
deceive people by causing them to believe that his individual 
goods were the product of plaintiff company's factory. And so 
it is with the defendant company in the use of its corporate name. 
No particular limitation should be set to its use, in my opinion, 
except in accordance with what is expressed immediately above, 
and if the use which is made of its name—or a part of its name— 
is calculated to so mislead and deceive, such use, or misuse, should 
be restrained. Remembering that, after a contest, the Lieutenant- 
Govcrnor-in-Council allowed defendant company the use of the 
name, “The Palmer-Melxdlan Sh<x‘-Paek Company, Limited, 
we are, I suppose, to take it as a fact that the name of defendant 
company as a whole is not apt to In* confounded with the name 
borne by the plaintiff company. But the Chief Justice thinks, 
and under his direction the Chancery Court has decreed, that
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the use of a part of defendant » company’s eorporate name—viz : 
the word “ Palmer ’’—detached 1 from the other words forming 
such name—is apt to deceive, anu *• ip fact has deceived the public 
as to the manufactured product of tht olaintiff and defendant Palmer Co. 
companies, and bearing these two facts in *. nind, it seems to me, Palmer- 
that the decree of the court below, forbidding he detached use Shoe-Pack 
of a part of the defendant company’s corporate name'*-under the Co. 
circumstances which the evidence disclosed, and under the find- ... McKeown, c.j. 
ings of fact made by the Chief Justice, was proper and right ; and 
I would suggest, with the utmost deference to the court below, 
that this part of the decree which forbids the use by defendant 
company of the word “Palmer" in its trademark and advertise
ments, be so phrased that it cannot be construed to forbid the 
use of such word in connection with, or as part of defendant 
company’s corporate name. Defendant company cannot make 
use of its corporate name without using the word “Palmer" and 
I think that whenever or wherever it may seem good busi
ness for defendant company to write or place its corporate name, 
the right to do so should not be questioned, and conversely that 
defendant company’s right to use the word Palmer in connection 
with its goods or advertisements should be confined to a use in 
connection with or as a part of its said corporate name.

There does not seem to me to lie any difference in the cases 
which were cited by counsel ; the same principle or rule of law 
runs through them all. The case of the Registrar of Trade Marks 
v. W. & 0. DuCros, Ltd., [1913] A.C. 024, was an appeal from 
the decision of the registrar on an application under the Trade 
Marks Act, 1905, to register two trademarks consisting merely 
of the letters W. and G. In the one instance joined together 
with a symbol for the word “and" and in the other instance the 
same letters in block type.

In this case as in many others it was held that the marks were 
not registrable because they were not distinctive, which word is 
defined in the Act as “adapted to distinguish the goods of the 
applicant for registration from the goods of other persons." The 
right to have a word registered as a trademark under the above 
mentioned Act depends upon whether such word is really dis
tinctive or not; if so, it is registered; if not, registration is refused 
or set aside. In the case of Teofani & Co. Ltd. v. A. Teofani,

N. B.
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[1913] 2 Ch. 545, the plaintiffs Teofani & Co., Ltd., arid their 
predecessors in business, had Mr many years manufactured and 
sold cigarettes as “Teofani’s Cigarettes,” under which description 
they had become well 1 mown to the trade and to the public. In 
1909, the plaintiffs vaused the name “Teofani” to lx* registered 
as their trader ark. In 1911, the defendant Athanasius Teofani 
commev'\.d to manufacture and sell cigarettes under the descrip
tion, “A. Teofani’s Cigarettes.” An injunction was granted 
restraining the defendant from selling or offering for sale cigarettes 
as “A. Teofani’s Cigarettes,” or otherwise marking his goods with 
the name “Teofani” cither with or without other names without 
clearly distinguishing such cigarettes from those of the plaintiffs 
and from infringing the trademark.

A single sentence from the concurring judgment of Sw infen 
Eady, L.J., expresses the law briefly and completely: “The 
law is that no man may pass off his goods as and for the goods of 
another; and that proposition of law may be amplified, and lie 
perfectly accurate, if it is put in this way, that a man may not by 
the use of his own name or otherwise, puss off his goods as and 
for the goods of another.”

The decree here appealed from, it seems to me, conforms to 
what is said by the Master of the Rolls. The defendant is not 
restrained from making any of the goods in question, it is not 
restrained from carrying on such business under its corporate 
name, but it is enjoined from using the name “Palmer” as its 
trademark or part of its trademark as well as from doing the other 
things forbidden by the decree.

In lie an Application of R. J. Lea, (1913] 1 Ch. 44G, it apj>earcd 
that the company made application to register the wrord “Board- 
man’s” as descriptive of a tobacco mixture supplied to one 
Boardman, a licensed victualler in Manchester, and which mixture 
liad become known and was asked for as Boardman’s. Evidence in 
support of the application shewed that in a limited market among 
persons who favored the mixture, it was sj>oken of as Boardman*s, 
anil that the word had been used as a trademark to indicate goods 
of the applicant. The Board of Trade referred the matter to the 
court, and Joyce, J., refused the application. His decision was 
unanimously confirmed by an Appeal Court consisting of Farwell, 
Buckley and Hamilton, L.JJ., on the ground that from the evi-
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donee the word “Boardman’s” was not adapted to distinguish 
the goods of the applicant from those of other dealers in tobacco.
It was solely a question of fact to he determined by the evidence 
and it was decided upon that ground.

A different conclusion was reached in lie A pplication of Cadbury 
Brothers, Ltd., for registration of the word “Cadbury” as their 
trademark in respect of certain goods: [1915] 1 Ch. 331. In this 
case the court was of opinion on the evidence that the word McKeown, c.j. 
“Cadbury,” by long user in connection with the goods in question 
indicated, and was descriptive of, the goods manufactured solely 
by the applicant, and was adapted to distinguish such goods from 
those of any other person, and the registrar was therefore ordered 
to proceed to register the word “Cadbury” as prayed. In both 
the “Cadbury” and “Boardman” cases the matter was dealt 
with as one of fact. It was regarded simply as a question whether 
the words sought to be registered as trademarks were in fact 
distinctive within the meaning of the Act.

In the ease of (Iramm Motor Truck Co. v. Fisher Motor Co.
(1913), 17 D.L.R. 745, 30 O.L.R. 1, the plaintiffs had permission 
from Mr. Gramm to use his name in marketing the product of 
their factory wherein they assembled the component parts of the 
motor trucks which they put together and sold under the trade 
name “Gramm,” their trucks being known as Gramm motor 
trucks. The defendant company, which started business in the 
same town with plaintiff company, gave themselves out as entitled 
to sell Gramm motors, justifying under an arrangement with the 
Gramm-Bernstein company of the United States, and exhibited 
Gramm-Bernstein motors for sale.

In an action for an injunction it was held upon the evidence 
that confusion and interference with the trade of the older (plain
tiff) company had arisen from the two rival machines, one known 
as Gramm, and the other as Gramm-Bernstein, Ixnng put upon 
the market : Also that defendant company had no right by reason 
of its connection with a man of that name to use the name Gramm 
as a personal name as against the plaintiff company: Also that 
defendant company should lie restrained from the use of the word 
Gramm in labelling, advertising or selling their motors; although 
upon the evidence it was disclosed that the word “Gramm” had 
not acquired a secondary meaning which would convey the mean-

I'almeh Co

Shoe-Pack



212 Dominion Law Reports. [37 D.L.R.

N. B.

8.C.

Palmer Co.
Palmer-

McLellan
Shoe-Pack

Co
McKeown, CJ

ing that a “Gramm” truck would be one of the Gramm type or 
make, neither was it descriptive of a motor truck generally.

The case of Kingston, Miller & Co. v. Thomas Kingston & Co., 
[1912] 1 Ch. 575, has special application here l>ecause of what is 
said concerning goodwill. The plaintiff company claimed an 
injunction to restrain the defendant company from using as their 
registered name, the name of Thomas Kingston & Co., Ltd., or 
any other name so nearly resembling the registered name of the 
plaintiff company as to be calculated to mislead or deceive the 
public into the belief that the defendant company were the same 
company as the plaintiff, or from issuing or publishing advertise
ments, circulars or other documents under the name of Thomas 
Kingston <fc Co., Ltd., or any other such name, and from carrying 
on business similar to the plaintiff’s business under such name. 
It appeared that the plaintiff company was incorporated in 1907, 
and Thomas Kingston had been an employee of said company 
until the close of the year 1911, when, the company refusing an 
increase in salary, he left its employ and on January 3., 1912, 
having completed negotiations with other persons, the defendant 
company was formed under the name of Thomas Kingston & Co., 
Ltd., whereupon he entered into an agreement with the last 
named company, whereby he was engaged to act as its managing 
director; and immediately the plaintiff brought suit for the remedy 
before mentioned. Warrington, J., before whom the cause was 
tried, in delivering judgment asked himself this question, on 
page 580:—

Is the use of the name “Kingston” in the name of the defendant company 
calculated to mislead or deceive the public into the belief that the defendants 
are the same company as the plaintiffs?

After considering the evidence, the judge came to the con
clusion that the use by the defendant company of its name was 
“calculated to lead to the belief in the minds of many persons who 
might be minded to employ the plaintiffs that the company 
earning on that business of ‘Thomas Kingston & Co., Ltd.,’ 
is the company of which the persons in question have heard.” 
The judge further remarked :—

On the facts, therefore, I come to the conclusion, and I think the con
clusion is inevitable, that the use by the defendants of the name “ Kingston” 
is likely to mislead or deceive the public into the belief that the defendants 
are the same company as the plaintiffs. If that is so, then primd facie the 
plaintiff company is entitled to succeed.
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Thomas Kingston had made no transfer to the plaintiff com
pany of any goodwill which he may have had in the plaintiff 
company’s business.

When it is remembered that John Palmer transferred the 
goodwill of his business to the plaintiff company, it will be seen 
how much stronger the present case is than the one from which I 
have taken the altove quotation. In the case under consideration, 
by Joyce, J., referred to, Fine Cotton Spinners v. Harwood Cush 
it Co., [1907] 2 Vh. 184, the plaintiffs were a company formed for 
the pur|K)se of amalgamating a number of firms engaged in 
spinning and doubling yarns, and among these latter was the 
firm of John Cash & Sons. It was desired to preserve the name 
and goodwill of this latter firm, consequently a subsidiary com
pany (co-plaintiffs in the action) had l>een formed under the name 
of John Cash & Sons, Ltd., to which were assigned the goodwill 
and trademarks of the business formerly carried on by John 
Cash & Sons, which latter firm included John Harwood Cash; 
and there was also a covenant on the part of John Cash & Sons 
not to engage in business for a period of 25 years. John Harwood 
(’ash with other persona started in business shortly after, under 
the name of Harwood Cash & Co., Ltd., the objects of which were 
similar to those of the plaintiff company. By their writ, plaintiffs 
claimed an injunction to restrain the defendant company from 
carrying on any business carried on by, or similar to that carried 
on by, the plaintiffs under the name or style of Harwood Cash & 
Co., Ltd., or any other name or style so nearly resembling that 
of the plaintiff company—John Cash & Sons, Ltd., as to be 
calculated to mislead or deceive the public into the belief that 
the defendant company was the same as the plaintiff company— 
John (’ash & Sons, Ltd., and to restrain the defendant company 
from carrying on business under any name of which the word 
“Cash” formed part, without clearly distinguishing their business 
and goods from those of the plaintiffs—John Cash & Sons, Limited. 
The judgment of the court was that the plaintiffs were entitled to 
the order asked for, and I think the head-note to the case, supra, 
as reported in 76 L.J. Ch. 670, briefly and clearly discloses the 
effect of the judgment. It says:—

A new company with a title of which a personal name forms part has not 
the natural right of an individual horn with that name, to trade under that 
name where there is a possibility of confusion with an old company. An

N. B.

8. C.

Palmer Co.

McLellan
Shof.-Pack

Co.
McKeown, C.J



214 Dominion Law Reports. [37 D.L.R.

N. B.

8. ('.

Palmer Co.

McLeli.an 
K-P K 
Co.

McKeown. C.J.

individual, not transferring a business and goodwill, cannot confer upon a 
company a title to use his name as against |iersons liable to be damaged 
thereby.

It may he argued that a company incorporated by letters 
patent, as the plaintiff company is, would have larger rights with 
reference to its corporate name than a company registered under 
the English Act—rights more nearly approaching those of an 
individual in the use of his proper name, and there may he force 
in such contention. Rut the English Courts do not seem to 
recognize any difference in principle whether dealing with an 
individual or with an incorporated eompany. The Hoard man 
and Teofani cases, noted above, are instances of individual names. 
In the ease of North Cheshire and Manchester Brewery Co. v. 
Manchester Brewery Co., [1800] A.C. 83, the defendant company 
was enjoined “from using the name, style, or title of the North 
Cheshire and Manchester Brewery Company, Ltd., or any other 
style or name which includes the plaintiff company’s name, or 
so nearly resembles the same as to be calculated to induce the 
belief that the business carried on by the defendant company is 
the same as the business carried on by the plaintiff eompany, 
or in any way connected therewith.’ This form of order was 
followed in Fine Cotton Spinners v. Harwood Cash <t* Co., above 
cited. In the Kingston Miller case, supra, the defendants were 
restrained from carrying on business under their registered name 
or any other such name and from issuing advertisements, circulars 
or other documents under such name, but not from using such 
name. Now the decree under consideration restrains the defend
ant company from using the name “Palmer” as a trademark or 
part thereof upon its goods, similar in make to those of plaintiff 
company ; also from advertising or representing its goods as 
“Palmer’s” or “Palmer’s Shoe-Packs,” as well as from doing 
anything to induce people to believe that its oil-tanned footwear 
are manufactured by plaintiff company.

It seems to me that the cases above* referred to, as well as 
those referred to by the Chief Justice in his reasons for judgment, 
clearly establish the plaintiff’s legal right to the remedy here 
given and embodied in the first part of the decree, and I also 
think that the latter part of such decree, which enjoins the de
fendant company from publishing or advertising or alleging that 
“the defendant company are the exclusive owners of the processes
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of manufacture formerly owned or used by John Palmer, or the
only manufacturers to whom said processes were imparted by
said John Palmer,” is thoroughly justified by a consideration of jOHN
the facts. The Dili of sale absolute executed by John Palmer on Palmer Co.

. ».
August 1, 1901, and which set over to the plaintiff company such Palmer- 
property as would properly l>e passed by a document of that Shoe-Pack 
nature, purports to convey to the company, and does convey to Co. 
it, inter alia, all the goods, chattels and personal effects, including McKeown, c.j. 
machinery, plant, goods manufactured and in course of manu
facture, and all other personal property of every kind on the 
premises or in or about the buildings situate on Westmorland St., 
upon the property deeded by John Palmer to the plaintiff company 
by deed bearing even date with such bill of sale; and it also con
veyed to the plaintiff company all the leather, hides, “processes of 
manufacture," and all other property of every kind and descrip
tion in the tannery buildings. Inasmuch as the conveyance 
specifically includes the “processes of manufacture” of the goods 
in question, the right of the plaintiffs to the latter part of the 
decree seems to me beyond doubt.

The further point was taken by the counsel for appellants 
that there was such delay in bringing the suit as would amount 
to laches, and the ground of such contention is thus set out in
appellants’ factum:—

Tim plaint iff and defendant were manufacturing their respective goods 
and were in competition with each other, and Charles K. Palmer and the 
manager of the defendant company met together for the purpose and under
took to make a schedule of prices of their products, and of the rates they 
would pay their employees; and the negotiations for that agreement were 
without protest of any kind on the part of the plaintiff company as to the right 
of the defendant company to manufacture the very goods, which the plaintiff 
company knew they were manufacturing stani|M-d with the trade mark com
plained of with the addition of the corporate name of the defendant company 
between the two concentric circles; and the question of laches were raised in 
connection with this matter as well ns the delays on the part of the defendant 
to prosecute the suit against the defendant company for alleged infringement 
of its rights.

It seems to me that an objection of this kind to be effective 
must rest upon one of two grounds—the delay must lie for so long 
a period as to bring into operation the Statute of Limitations, 
or it must lie in the nature of an estoppel. If this were an applica
tion for an interlocutory injunction it would be governed by a 
different principle. In Sebastian on Trade Marks, 5th ed., pp. 
223, 224, the author points out that in an application for an
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interlocutory injunction a certain degree of delay might he fatal, 
and then goes on to say—“Where, however, the case has arrived 
at the hearing, the degree of delay or acquiescense must be much 
greater; there must be such an acquiescence as to amount, not 
only to a positive license, hut to an implication of an actual grant 
before the parties can l>e forever deprived of their rights. In 
Fullwood v. Fullwood (1878), 9 Ch. D. 170, Fry, .)., laid down 
that mere lapse of time, short of the statutory period fixed for 
the limitation of actions, would not deprive a plaintiff in an action 
for infringement of a trademark, which is an action for the asser
tion of a legal right, of his right to the injunction.” See Kerr on 
Injunctions, 5th ed.. pp. 381 and 382. Three Toums Banking Co. 
v. Madderer (1884), 27 Ch. I). 523.

Nothing that took place between the parties representing 
the different companies in their meetings for business purposes 
could be considered in any wav to estop the plaintiff in an action 
of this kind. None of the elements necessary to create an estoppel 
between parties characterized theii dealings in that particular.

As to the declaratory part of the decree appealed from, I 
agree with the remarks of my brother, White.

In result, therefore, I think the order of the court appealed 
from should be confirmed, with the addition thereto of a few 
words to make it clear that such order does not forbid the use 
of the word “Palmer" by the defendant company in connection 
with or as part of defendant company's corporate name, and 
that said order as so amended should read as follows:—

That the defendant company be, and it is hereby, restrained from using 
the name “Palmer," except ns a component part of defendant company's 
corporate name, as a trademark or part of a trademark upon any of its shoe- 
packs, moccasins, larrigans, or other oil-tanned footwear similar to those 
manufactured by the plaintiff company, and, except as aforesaid, from selling, 
advertising, or in any other way representing the goods manufactured by or 
for the defendant company to be “Palmer’s” or “Palmer’s Shoe-Packs” or 
“Palmer's make of goods." and from doing any act or thing to induce the 
belief that oil-tanned footwear manufactured by or for the defendant company 
are goods manufactured by the plaintiff company; and from publishing or 
advertising in any way, statements alleging that the defendant company are 
the exclusive owners of the processes of manufacture formerly owned or used 
by John Palmer, or the only manufact urers to whom said processes were 
imparted by said John Palmer.

Art to that part of the decree appealed from, which refers to 
the costs of suit in the court below, in my opinion it should not
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be disturbed. I think this appeal should be dismissed, without 
costs to either party.

White, J.:—The Chief Justice in the court below decided that, 
inasmuch as it appeared that the defendant company, in applying 
for incorporation, had complied with all the provisions of the 
Joint Stock Companies' Act, ami had presented their petition for 
incorporation to the Lieutenant-Governor-in-Council, upon the 
necessary and usual notice, and the plaintiff in the present case 
had l>een heard l**fore the Lieutenant'-Governor-in-Council in 
opiH)sition to the incorporation, ami upon such hearing the 
Lioutenant-Governor-in-Council had, notwithstanding such oppo
sition, granted incorporation to the defendant company under their 
present name, this court has no power to enjoin the defendant 
company from the use of their corporate name thus acquired. 
That portion of the judgment of the Chief Justice is not appealed 
from; so that for the purposes of this motion, the law as there 
laid down by the Chief Justice must stand. But, when it is once 
conceded that the defendant company have the right to use their 
corporate name, and carry on their business thereunder, it follows, 
to my mind, so clearly that they must have the right to advertise 
their goods and mark their goods by that name, that I doubt if 
the Chief Justice intended that the defendants, by the decree in 
this case, should In* enjoined from marking or stamping goods of 
their manufacture with their corporate name. I agree, however, 
with the Chief Justice of the King’s Bench and with my brother 
Barry in thinking that that portion of the decree which restrains 
the defendants from “using the name ‘Palmer’ as a trademark or 
part of a trademark upon any of its shoe-packs, moccasins, larri- 
gans or other oil-tanned footwear similar to those manufactured 
by the plaintiff company," is broad enough in its phraseology to 
prevent the defendant company from stamping goods of their 
manufacture, of the character specified, with their corporate name, 
and I, therefore, think the decree should be amended in that par
ticular; and as l»etwcen the amendment proposed by my brother 
Barry and that of the Chief Justice of the King's Bench, 1 think 
that of McKeown, C.J., preferable, and, therefore, agree with him 
that such iunendment should be made.

As to the portion of the decree which reads as follows: “And 
the court doth declare and find as a fact that the use of the word 
‘Palmer’ in the corporate name of the defendant company has
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led to confusion and mistakes, and has caused parties dealing with 
the defendant company to believe they were dealing with the 
plaintiff company,” it was contended by the defendants, upon 
argument before us, that inasmuch as the court can issue no pro
cess or execution to give effect to that finding, it should not proper
ly form a part of the decree. It is not necessary to decide whether 
the defendants are right or wrong in this, as the plaintiffs con
sented that these words should l>e stricken from the decree. 
Part of our order, therefore, will be that these words be stricken 
out.

I think there was ample evidence to support the findings of 
the Chief Justice and, subject to what I have said, I agree with 
the conclusions reached by him in his judgment.

Barry, J.:—The principal question arising for determination 
on the appeal, and one which, obviously, is of considerable import
ance to the parties is whether as between these two competing 
companies engaged in the same line of manufacture, and carrying 
on their respective businesses side by side in the same city, and in 
the corporate name of the both of which the word “Palmer” 
occurs, one has the right to the use of that word in connection with 
its trade and business to the complete exclusion of the other.

The substantial part of the appeal turns almost entirely upon 
uncontradicted and * questions of fact. The evidence
consists largely of written and printed documents, catalogues, 
prospectuses, and advertisements in the public press, and cor
respondence between the parties and their respective customers, 
in regard to all of which there is and can be no dispute, and in 
regard to which also a ( ourt of Appeal is in quite as good a position 
to draw the proper inferences and form an opinion as a court of 
first instance. It is an appeal in which, from the admitted facts, 
the court is to re-hear the case, making up its own mind, not 
disregarding the judgment appealed from, but on the contrary, 
carefully weighing and considering it, but at the same time not 
shrinking from over-ruling it if, on full consideration, the court 
comes to the conclusion that the judgment is wrong. Coghlan v. 
Cumberland, [1808] 1 Ch. 704; The Ctannibanta (1876), 1 P.D. 283; 
Shaw v. Robinson, 40 N.B.R. 473; St. John River S.S. Co. v. 
Crystal Stream S.S. Co., 10 D.L.R. 76, 41 N.B.R. 333.

It would not be strictly accurate to say that the case is entirely

6122
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barren of controverted facts. There was and is, for instance, a 
dispute as to whether the defendants manufactured their first 
samples from leather of their own tanning; and a dispute as to 
whether, for the purpose of illustrating their own advertising 
literature, the defendants appropriated the cuts and illustrations 
of the plaintiffs;—questions both of which 1 may say in passing 
must, I think, be determined against the plaintiffs’ contention- 
but in view of the larger question involved, these comparatively 
unimportant details may be regarded as insignificant and relegated 
to the background.

The Chief Justice has not in terms found that the word 
“Palmer” has acquired a secondary significance or meaning in 
connection with the particular kind of footwear the plaintiffs were 
producing; but that that was his opinion is, I think, clearly deducible 
from many expressions found in his written judgment, and be
sides, without such a finding, he could not logically have made the 
order which he has. Thus, we find him saying: “The goods manu
factured by the plaintiff company appear to have been of an excel
lent quality, and to have acquired a high reputation in the trade. 
They were generally known to traders and others as ‘ Palmer’s 
Packs’”; and again; “the plaintiff company’s shoe-packs had 
become known to the trade as ‘Palmer’s Shoe-Packs’ for years.” 
And again: “The name ‘Palmer’ had for years been associated 
with the shoe-packs manufactured and sold by the plaintiff 
company, so that when a purchaser asked for ‘Palmer’s Shoe- 
Packs’ he expected to get the shoe-packs made by the plaintiff 
company, knowing the high reputation they had in the market.”

A strong argument in favour of the contention that the name 
“Palmer” had acquired some secondary or business signification 
of a commercial value, other than the signification which would 
attach to it simply as the name of an individual is to be found in 
the desire or, perhaps one might be justified in saying, the anxiety 
which both of the companies appear to have displayed, the one to 
monopolize, the other to share in the use of the name in connection 
with their respective businesses. F rom their long connection with 
the business of manufacturing and selling the oil-tanned leather 
footwear of the plaintiffs, no one was in a better position to know 
the commercial value, if it had any, of the association of the name 
of Palmer with the description of goods the defendant company
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purposed manufacturing, than the officers of that company them
selves. That fact would perhaps go far to explain the celerity 
with which they proceeded to have their palm-tree trademark 
registered. For it was registered within four months of the in
corporation of the company, and in reality, before any of the 
defendant’s products were manufactured and ready to he offered 
to the trade. And it will be borne in mind too, that although, 
from their incorporation down to 1912, the plaintiffs seem to have 
been content to have gotten along with, and to have done business 
under the old original moose-head trademark which they had 
acquired from John Palmer, within two months after the incor
poration of the new company, we find them proceeding to have 
registered a new trademark in which is more prominently featured 
the name of Palmer. So that it would seem that the contest 
between the companies for the right to use the name—a name 
which of itself possesses no magic and can be of a commercial 
value only because of possessing some secondary meaning—in 
association with their respective trademarks, became, in a sense, 
a speed contest, with this great difference however in the merits 
of the contestants, that while one of them by purchase and long 
user had acquired a certain right to the use of the name, to the 
use of the name standing singly and alone, the other had acquired 
no right whatever.

After a careful perusal of the evidence, I have no difficulty 
whatever in coming to the conclusion that, to accept the language 
of Lord Westbury in \Yother,spoon v. Currie (1872), L.U. 5 ILL. 
508, 521, long antecedently to the operations of the defendants, 
the word “Palmer” had acquired a secondary signification or 
meaning in connection with a particular manufacture—in short it 
had become the trade denomination of the larrigans and shoe- 
packs made by the plaintiffs. It was wholly taken out of its ordin
ary meaning, and in connection with oil-tanned leather footwear 
had acquired that peculiar signification to which I have referred. 
The word “Palmer," therefore, as a denomination of larrigans 
and shoe-packs had become the property of the plaintiffs. It was 
their right and title in connection with those articles of footw'ear. 
In Heddau'ay v. Banham, [1890] A.C. 199, the criticism is made 
that in speaking of a name as “the property of the plaintiffs,” 
Lord Westbury spoke inaccurately. It is not a question of prop
erty; outside of the Trade Mark Acts, no man has the exclusive
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right to a name; the right is not to a name, hut to protection from 
having another man's goods passed off as his goods.

And it seems that there is in principle no distinction between 
a case in which the name, of the use of which complaint is made, 
is the name of the person who is carrying on the business and a 
case in which it is not. Valentine Meat Juice Co. v. Valentine 
Extract Co. (1900), 83 L.T.R. 259, Collins, J., at 271. In Reddaway 
v. Banham, supra, the law is thus stated; a trader is not entitled 
to pass off his goods as the goods of another trader by selling them 
under a name which is likely to deceive purchasers (whether 
immediate or ultimate) into the belief that they are buying the 
goods of that other trader, although in its primary meaning the 
name is merely a true description of the goods.

It is asserted on one side and denied on the other that in 1901, 
John Palmer sold and transferred to the plaintiffs the goodwill 
of his business. In the formal conveyance of the business to the 
plaintiffs we do not find the word “goodwill” in the catalogue of 
the physical assets and intangible property purported to have 
been conveyed. But when it is found that in the petition of Palmer 
and associates to the Lieutenant-Go vernor-in-Council for in
corporation as the plaintiff company, it is stated that the shares 
in the company subscribed for by Palmer are intended to be paid 
for by the transfer inter alia of the goodwill of his business; and 
that the company was incorporated for the express purpose 
amongst others of acquiring that goodwill; and when it is seen 
that in Palmer's own hooks the company is credited with having 
paid to him the sum of $27,000 and upwards for goodwill; and 
that he received the stock for which he subscribed, part of the 
consideration for which was to be that very goodwill, it must be 
admitted that a strong case is made out in support of the judgment 
in the Chancery Division.

On the other hand, when in the formal conveyance it is found 
that everything conceivable capable of transference except good
will is specifically and eo nomine transferred to the purchasers, 
it may well be that in ignoring the rule of construction that 
expressio unius est exclusio alterius, we may be running into the 
danger of making the parties speak upon the very point upon 
which they arc intentionally silent. In the circumstances of the 
case, however, the discussion may perhaps be regarded as academic
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rather than practical, because as has been already pointed out the 
intention of the parties ap|>cars to 1m* clear enough, and in the 
exercise of its equitable jurisdiction the court will look upon that 
as done, which ought to have been done, and will treat the subject 
matter as to collateral consequences and incidents in the same 
manner as if the final acts contemplated by the parties had been 
executed exactly as they ought to have been.

Up to this point I find myself in complete agreement with the 
judgment appealed from. I agree that the name “Palmer” has 
acquired a secondary significance or meaning and “that the de
fendants in advertising and selling their goods as ‘Palmer's’ 
packs, and by their palm-tree trademark have endeavoured to 
induce purchasers to believe that when they purchased goods from 
the defendants they were purchasing goods made by the plaintiff, 
and that the trademark itself is calculated to deceive the public, 
and leads purchasers to believe they are purchasing the goods of 
the plaintiffs.” But if, as seems from the scope of the language 
employed to l>e the case, the injunction is intended to restrain the 
defendants from using in their business, in their advertising, in 
their trademarks, or in marking their manufactures, the corporate 
name which has been given them by the Lieutenantsiovernor-in- 
Council, and which by law they have the right to use in every 
legitimate way, then I regret to say I find myself in disagreement 
with the judgment appealed from.

The sixth ground of appeal is that the plaintiffs' second alleged 
trademark is not a trademark. It is objected by the plaintiffs 
that as this ground was not taken in the court lx»low it should not 
lx* available to the defendants here. But I find by the record that 
the question was raised and raised distinctly in the court below; 
and 1 may say, also, that the law seems to be well settled, in 
Ontario at all events, that in a case like the present, on the existing 
statutes as to trademarks, it is open to the defendants to impeach 
directly by their defence the validity or efficiency of the plaintiffs' 
registered trademark : Prorident Chemical Works v. Canada 
Chemical Man. Co., 4 O.L.R. 545; Spilling v. O'Kelly, 8 ('an. Ex. 
42G; «/. Edward Ogden Co. Ltd. v. Canadian Expansion Bolt Co. 
Ltd., 22 D.L.lt. 813, 33 O.L.R. 589. Under the English practice, 
any person who is in any way hampered in his trade by the presence 
of marks used by another may apply to the court for a rectification
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of the register, either on the ground that lie is the proprietor of 
the mark, or that such other person is wrongly entered as such 
proprietor (27 Hals. 1278); and 1 am aware of no reason why the 
same course cannot he pursued here.

The objection to the trademark is two-fold. First, it is said 
that the mere adoption of a word without some design does not 
constitute a trademark; and secondly, a surname singly and alone 
cannot he registered as a trademark. Two authorities are cited in 
support of these propositions, namely; R. J. Lea, Ltd., (1913] 1 
Ch. 446, and Registrar of Trade Marks v. H’. & G. DuCros, Ltd., 
[1913] A.C. 624, both of which arose under the Trade Marks Act 
(In p.) 1905 (5 Kdw. VII., c. 15), s. 9 of which requires that a reg
istrable trademark must contain or consist of at least one of a 
number of what are called essential particulars enumerated in the 
Act. In R. J. Lea, Ltd., the Court of Appeal, without deci ling 
whether a surname was registrable per se, held that on the evidence, 
the word “Boardman's” was not “adapted to distinguish” the 
goods of the applicants from those of other dealers ih tobacco, and 
was therefore not registrable as a “distinctive mark ” within s. 9 (5) 
of the Act. In Registrar of Trade Marks v. W. dl* G. DuCros, Ltd., 
supra, the respondents, who were motor-cab proprietors, applied 
for registration as trademarks for motor vehicles, of two marks 
used by them for about three years on or in connection with their 
motor cabs in London. Une mark consisted of the letters “ W ” 
and “G” (joined by the copulative symbol “&”) written in a 
cursive hand, with a distorted tail to the “G” ending under the 
“W.” The other mark consisted of “W & G” in ordinary block 
letters. These marks had become in fact distinctive in the London 
district but not elsewhere. The registrar refused registration, 
and on appeal, first to Eve, J., then to the Court of Appeal, anil 
finally to the House of Lords, it was held that the marks were not 
distinctive within the meaning of the word in s. 9, s.-s. 5 of the 
Act, and were therefore not registrable.

The Imperial Act and the Canadian Act (R.S.C. 1906, c. 71) 
differ so widely in even their fundamental provisions that they 
cannot be considered so far in pari materia as to make the decisions 
upon the one binding authorities for the construction of the other. 
While under the latter Act the minister may refuse to register any 
trademark, if it is identical with or resembles a trademark already
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registered, if it is calculated to deceive or mislead, if it contains 
any immorality or scandalous figure, or if it does not contain the 
essentials necessary to constitute a trademark properly speaking (s. 
11). Parliament has not defined as the Imperial Act has done, what 
are to la* considered as “essentials, properly speaking." And more
over, under the Canadian statute, all names which are adopted for 
use by any person, for the purpose1 of distinguishing any manu
facture, are to lx* considered as trademarks, and are registrable as 
such (s. 5). Another and a shorter answer to the objection to the 
plaintiffs' second trademark, is that the trademark impeached is 
not simply a surname; it is not one word but four words with the 
symbolic conjunction &, “Palmer’s Shoe-Packs & Larrigans" the 
first word indicative of the manufacturer and the others descriptive 
of the manufacture, thus taking it out of the ratio decidendi of the 
authorities cited in support of the objection.

In the judgment appealed from, the court, thinking it was 
without jurisdiction to grant the first of the alternatives claimed 
in the third paragraph of the plaintiffs’ prayer for relief, refused 
to do so; that is to say, it refused to grant an injunction restraining 
the defendants from carrying on their business under their corpor
ate name. The plaint ills must lx? taken to have bowed to that 
decision, for there is no cross-appeal against the court’s refusal. 
But by the injunction which has been granted, the defendants 
are restrained from using the word “Palmer" as a trademark or 
part of a trademark upon any of their manufactured articles of 
footwear similar to those manufactured by the plaintiffs. The 
effect of the two decisions when construed together seems to me 
to be this: The defendants are told that they may keep their 
corporate name but that they must not use it. With every 
deference I feel bound to say that in my opinion the injunction is 
far too wide. Also, I gravely question the jurisdiction of the court 
to make the declaration complained of; but assuming that the 
court had jurisdiction to make the declaratory order, then under 
the facts of the ease it should never have been made. The several 
questions involved being closely allied may, conveniently, be dis
cussed together.

It is important to bear in mind that before letters patent of 
incorporation are granted to any set of applicants, it is incumbent 
upon them to select as a corporate name, a name which is not
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that of any other known company incorporated, or one which is 
liable to lie confounded therewith. (Con. Stat. N.B. 1903, c. 85, 
s. 4 (a)); their petition for incorporation must lie indorsed with 
the fiat of the Attorney-General to the effect that in his opinion no 
objection exists to the granting of the incorporation applied for 
(s. 8). Before the letters patent are issued the applicants must 
establish to the satisfaction of the provincial secretary that their 
proposed corporate name is not tin* name of any other company, 
incorporated or unincorporated (s. 9 (1)). And for that purpose 
the provincial secretary is clothed with quasi-judicial functions; 
he may take and keep of record evidence under oath; he exercises 
a judicial discretion in the matter (s. 9 (2)), and on his report, or 
without it, the Lieutenant-Governor-in-Council may, if he thinks 
fit, give to the applicants a name different from the one which they 
asked for (s. 10). And in this place, it may be pointed out too, 
that the Lieutenant-Govemor-in-Council is given full power, if 
for any reason it be deemed expedient to do so, by supplementary 
letters patent to change the name of any company incorporated 
under the provisions of the Act (s. 22).

It is in evidence that the plaintiffs opposed before the Lieu
tenant-Governor-in-Council the granting of incorporation to the 
defendants by the name which they now bear. The grounds upon 
which*the opposition was based do not appear in the record which 
has been sent here, but the ( 'hief Justice says that the objection 
was to the name, and this doubtless is correct, for one cannot 
conceive of any other objection than one to the name that the 
plaintiffs could urge against the incorporation of a competing 
company. So we have it then, that the identical objection which 
has been raised here was raised before the Lieutenant-Governor- 
in-Council, and that after full discussion and careful deliberation, 
upon the advice of the law officers of the Crown and having in 
his own hands, in case he entertained the slightest doubt in 
regard to the propriety of giving them the name which they had 
adopted, because of the likelihood of its being confounded with 
the name of some other company, full authority to give to the 
applicants some other name, the Lieutenant-Governor-in-Council 
refused to do so. The Chief Justice denies the jurisdiction of the 
court to take away the defendants' corporate name, and denying 
that, it seems to me to be but a short step to denying the court’s 
jurisdiction to restrain the defendants from using that corporate
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name. Hut liecaune it has not been raised in the appeal we are not 
called upon to determine the question whether the court has 
jurisdiction to afford relief by way of injunction to a party claim
ing it against a grant by the Lieutenant-Govemor-in-Council to 
another, of a name so nearly resembling his own as to hamper or 
injure him in his business, notwithstanding he has a right to appeal 
for the rectification of his grievances to the authority which was the 
primary cause of them. I am discussing the question whether the 
names of the two companies are so similar as to lead to confusion 
and mistake, thus warranting the declaratory order which is 
complained of, and {minting out that the fact remains and will 
persist in obtruding itself that the plaintiffs come here with that 
pail of their case already prejudged by a competent tribunal anti 
one clothed with the necessary authority to deal with it. And if it 
1m* admitted that the Lieutenant-(îovernor-in-( ’ouncil is a tribunal 
competent to deal with the question there must follow the corollary 
that the matter is res judicata. So that in an indirect way the 
court is appealed to, to do that which the Lieutenants îovernor- 
in-(’ouncil has refused to do directly. From the remarks of 
Joyce, J., in North Eastern Marine Engineering Co. v. Leeds Forge 
Co., [1906] 1 (’ll. 324, it would seem that the plaintiffs' proper rem
edy is that provided by s. 22 of the New Brunswick Joint Stock 
Companies Act.

The plaintiffs do not attempt to disguise the objects which 
they have in view in seeking the declaratory order, but with com
mendable frankness tell us that their ultimate object is that, with 
the order, if obtained, they intend to buttress up a new applica
tion which at some future time they purpose presenting to the 
Lieutenants îovernor-in-Council to have the name of “Palmer" 
stricken from the corporate name of the defendant company. 
In that view of the case the question of the court’s jurisdiction to 
make the declaratory order Incomes one of considerable import
ance to the defendants. I am of the opinion that the rule which 
I shall presently mention was never framed for any such ulterior 
purpose.

The old rule as to an action for a declaration was that such ar 
action could not lie maintained unless the plaintiff would lie entitled 
to some consequential relief whether he asked for it or not. 
O. XXXV, r. 5 of the Rules of the New Brunswick Judicature Act
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(which is a literal copy of the English rule of the same order and 
number) introduced a new rule which provides that: “Noaction 
or proceeding shall be open to objection, on the ground that a 
merely declaratory judgment or order is sought thereby, and the 
court may make binding declarations of right whether any con
sequential relief is or could be claimed, or not.” The earlier 
and some of the later decisions under the English rule lean to
wards a restricted exercise of the jurisdiction conferred by the 
rule. Thus in North Eastern Marine Engineering Co. v. Leeds 
Forge Co., [19(H)] 1 Ch. 324, we find Joyce, J., saying, on p. 328, 
that :—

To the operation of that rule there must, however, be some limitation. 
It cam ot, I think, compel the court to entertain any and every action for a 
declaration, and it cannot be that a claim for any declaration whatsoever it 
mav be, is a good ground of action.

nd in Williams v. North's Navigation Collieries, Ltd., [1904] 
2 ix.R. 44, Collins, M.R., says that the declaration must he 
ancillary to the putting in force of some legal right. But the 
latest authorities do not seem to support that view. In (guarantee 
Trust Co. of Nev> York v. Hannay <i* Co., [1915] 2 K.B. 530, while 
Buckley, L.J., seems to have adhered to the earlier decisions, 
holding that a declaration can only be made under the rule where 
it is founded on facts which, if true, shew a cause of action, the 
majority of the Court of Appeal, Pickford and Bankes, L.JJ., 
held that the order is not confined to the cases where the plaintiff 
has a cause of action apart from the rule ; its effect is to give a 
general power to make a declaration, whether there is a cause of 
action or not, at the instance of a party interested in the subject- 
matter of the declaration; and that the rule applies where a person 
seeking relief, or in whom a right to relief is alleged to exist, and 
his application for relief is not to be refused merely because he 
cannot establish a legal cause of action. The decision in that 
case was followed in He Staples, Owen v. Owen, [1910] 1 Ch. 322.

There are, however, certain principles which the authorities 
concur in saying should not be lost sight of in exercising juris
diction under the rule. The power to make declarations as to 
future rights given by the rule is discretionary, and should be 
exercised or withheld according to the circumstances of each 
particular case and should be exercised with great caution. Be
cause of their applicability to the circumstances of this case
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there are three or four authorities which I do not find to have 
been broken down by subsequent decisions to which I wish briefly 
to refer. North Eastern Marine Engineering Co. v. Leeds Forge 
Co., [190fi] 1 C’h. 324, is a case in which a declaration of the in
validity of letters patent was claimed, and on account of the nature 
of the claim, Joyce, J., doubted his jurisdiction to hear it, and 
declined to exercise his discretion, if he had any, in favor of the 
plaintiffs, nothwithstanding their ingenuity in devising such a 
novel form of action, and dismissed the action with costs, stating 
that in his opinion it was misconceived. The jurisdiction will not 
as a rule be exercised if the declaration is only asked for in order 
that it may be used in proceedings in a foreign court. The Manar, 
[1003] I*. 05; neither will it In- exercised where the legislature has 
pointed out another mode of procedure before another tribunal ; 
(irand Junction Waterworks Co. v. Hampton Urban District 
Council, [1808] 2 Ch. 331 ; as I think the legislature has done in 
this case. See also liaxter v. London County Council, 03 L.T. 707.

It is not suggested that the plaintiffs have any legal right, 
in the strict sense of the word, to have the word objected to 
eliminated from the corporate name of the defendant company. 
It seems to me that if the plaintiffs have any right at all in the 
matter, it is a right of appeal on consideration of inconvenience 
to the discretion of the Lieutenant-Governor-in-Council under 
s. 22 of the N.B. Joint Stock Companies Act for a change in the 
corporate name of the defendants; and 1 am persuaded that any 
relief that can be afforded under the authority of that section is 
as open to any interested party who is able to shew that by the 
inadvertent grant of a corporate name to another he has been 
prejudiced, as it would be to a company seeking for any good 
reason to have its own corporate name changed.

Passing now for a moment to a consideration of the question 
of justification, let us see whether, assuming the court to have 
had jurisdiction, under the facts in evidence, was it justifies! in 
making the declaration complained of. The question whether 
or not two names resemble each other so closely as to be deceptive 
is one of fact in each case. The general principle to l)e adopted 
by the court in deciding such cases is to consider the impression 
produced by the names as a whole, and to bear in mind that the 
danger to be guarded against is that the person seeing or hearing
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one name will think it to be .» .0 same as another which he has 
seen or heard before, and that the purchaser will not see the two 
names side by side so as to notice small differences, lie Farrow's 
Application (1890), 03 L.T. 233. Applying the test suggested 
by Boyd, J., in J. Edward Ogden Co. v. Canadian Expansion Bolt 
Co., 22 D.L.R. 813, 33 O.L.R. 589, at page 592 (he was there 
discussing trademarks), when the two are not absolutely identical 
but similar—that is, place the names side by side, and test by 
inspection of the eye whether one is likely to be mistaken for or 
confounded with the other. What similarity is there to be found 
between the two names, “John Palmer Company, Limited,” and 
“Palmcr-McLellan Shoe-Pack Company, Limited,” the names 
of these rival companies? No one but the careless or stupid man 
who always blunders would be likely to confound them. There 
is confusion neither to the eye nor to the ear. (See Turton v. 
Turton (1889), 42 Ch. I). 128.) In the absence of evidence, I 
would not conclude that any intelligent person with even the 
slightest rudimentary knowledge of written Knglish, would be 
likely to be confused or mistaken by the alleged similarity in the 
names. And in his argument Mr. Gregory admitted as much. 
Leaving out the words “Company, Limited” in each, for these 
are words common to all joint stock companies alike, the only 
similarity in the two corporate names is that they both contain 
the word “Palmer.”

One corporate name is composed of«4 words of 24 letters, 
the other of 6 words of 30 letters, so that pictorially, that is, looking 
at the names as mere pictorial representations, without reference 
to the names, sounds of sequence of the letters which compose 
them, no one would he likely to lie deceived by any similarity in 
their appearance. Placing side by side the initial letters in the 
words in the respective names of the companies “J.P.C.L." and 
“P.M.S.P.C.L.,” the difference will, it seems to me, be more 
strikingly apparent. Tested phonetically, we get the same result. 
Obviously, in the pronunciation of the two names there is little 
similarity in the sounds. The sounds of the words “McLellan” 
and “Shoe-Pack,” which are found in one name but not in the 
other, seem to me to differentiate the one from the other as com
pletely as any words could well do. “A court will not interfere 
when ordinary attention would enable a purchaser to discriminate. 
It is not enough that a careless, inattentive or illiterate purchaser
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might be deceived by the resemblance, but the court will inquire 
whether a person paying ordinary attention would be likely to be 
deceived.” Per Ritchie, Eq. J., in Johnston v. Parr (1873), 
Russell’s Eq. Dec. (N.S.) 98 at 100; followed by Boyd, (’., in 
./. Edward Ogden Co. v. Canadian Expansion Holt Co.. 22 D.L.R. 
813, 33 O.L.R. 589, at 595.

I have read carefully and more than once the evidence taken 
at the hearing. The plaintiffs called and examined ten witnesses, 
ami the evidence of another, the eleventh, was taken upon com
mission. Of these 11 witnesses, one was the president of the 
plaintiff company, one was an employee, and a third, Mr. Bailey, 
was not interrogated upon the point I am about to mention. 
Eliminating these 3 witnesses, the evidence of the other 8 is, 
without exception, to the effect that they knew of the two com
panies as manufacturers, knew the difference between them, and 
were never confused or confounded by any similarity in the names. 
The evidence of one of the eight. Mr. Legere, leaves it in doubt 
whether he gave his order to the defendants on the strength of the 
personality of John Palmer, whom he says he knew and liked, 
or on the reputation of the Palmer footwear. He puts it in both 
ways, and he gave orders to both companies. Another of the 
eight, Mr. Butler, of the Laurentian Club, did not know of the 
defendant company until after he had received a letter from them 
in answer to a letter or telegram, which it appears he had sent 
addressed to Palmer Bros.; but after that he set-ms to have had 
no difficulty in distinguishing between the two, because he gave 
orders to both.

Of the twelve groups of transactions given by the plaintiffs 
as specific instances of mistakes attributable as the plaintiffs 
allege to the use of the word “Palmer” in the defendants’ cor
porate name, and in their trademark, these are cases in which 
correspondence was addressed simply to John Palmer personally, 
and of course he got it; two arc cases of carelessness on the part 
of telephone and telegraph operators; two are wholly attributable 
to the want of ordinary care on the part of customers in addressing 
correspondence, two are cases where correspondence was address
ed to neither of the companies but to “Palmer Shoe Co.”; two 
are cases where purchasers took the word of shop salesmen that 
the goods purchased were the product of one company although
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the name of the other was plainly stamped upon the goods them
selves. All these are the “blunders of the people who made the 
blunders.” The remaining instance is a case which, I am free 
to admit, will not bear a close inspection without some measure 
of discredit attached to the defendants. I am now referring to 
the ease of Revillon Freres. That case, and the case of Mr. 
Jardine, who telephoned from Millville to Fredericton, and by a 
mistake of the operator got into the wrong shop, are eases in 
which, by methods which are not at all creditable, agents of the 
defendants sought to influence to their own company business 
which they must have known was intended for the other people. 
In this 1 think they departed from the line of business probity. 
Mr. Powell himself characterizes these transactions in much 
harsher terms than 1 do; he said they were downright dishonest, 
and we will let them go at that. But he argues, and argues I 
think with a considerable shew of reason, that the court cannot, 
as a punishment of the defendants for these dishonest practices 
on the part of over-zealous agents, take away the defendants’ 
corporate name or any part of it, or deprive them from doing 
business by and under that name.

The plaintiffs seem to assume that because upon its incor
poration in 11101, John Palmer loaned his name to the company, 
the company has therefore acquired an indefeasible paramount 
right to the name of Palmer, to the exclusion of all others, even 
those whose patronymic it is. That, I think, is a great fallacy. 
It would l>e equally reasonable to argue that because Mr. Palmer 
gave to the plaintiffs the right to use his Christian name of John, 
therefore those possessing that quite common name, and engaging 
in the manufacture of oil-tanned leather larrigans and shoe-packs 
must thenceforth keep the name out of sight because forsooth 
another company had acquired a prior right to the exclusive use 
of it. Palmer is also quite a common name; there are doubt
less in the country to-day hundreds of persons who bear the name 
of Palmer, all of whom have the indubitable right, if they wish to, 
to engage in the business of traders and manufacturers and to 
use in any legitimate way their names in their business. “The 
court is very reluctant to interfere with a man's right to trade 
under any name he chooses; and especially with his right to trade 
under his own name, even though it be the same as that of a 
better known competitor. Further, the court recognizes that in
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ordinary cases the public is well aware that there may be many 
traders of the same name and does not consider that mere identity 
of name necessarily means identity of person.” 27 liais. 1331. 
In a note to the section of the authority just quoted, it is said 
that there is no case in which a man has Ix-en absolutely pro
hibited from trading in his own name, and that there are many 
decisions (which are there assembled) which seem to imply that 
such an order would never lie made. Sec Howe Scale Co. v. 
II fcojf 1906.196 I - I’ 118.

The whole stress of conflict centres around the celebrity, 
which during years has been possessed by John Palmer Company, 
Limited’s shoe-packs and larrigans. Rut that does not give the 
plaintiffs such exclusive right, such a monopoly, such a privilege 
as to prevent any man from making shoe-packs and larrigans 
and selling them under his own name so long as he takes care to 
distinguish them from the manufacture of any other person who 
may have acquired an exclusive right to the use of that name as a 
trade name, Burgess v. Burgess (1853), 3 DeG. M. & G. 896, 
43 E.tt. 351. The right to the exclusive use of a name in con
nection with a trade or business is familiar to the law, and any 
person using that name after a relative right of this description 
has l>een acquired by another, is considered to have been guilty 
of an invasion of another's right, and renders himself liable to an 
action, or he may lx* restraints! from the use of the name by in
junction. DuBoulay v. DuBoulay (1869), L.R. 2 P.C. 430, at 
441, 5 Moo. N.S. 31, 16 E.R. 638.

As to the ninth ground of appeal; “No doubt delay may in 
certain cases furnish a good ground of defence; but, ordinarily, 
an intending plaintiff may postpone his action as long as he 
pleases, at the risk of finding himself ultimately barret! by some 
Statute of Limitations, ami he may choose his own time for com
mencing proceedings. He is entitled to wait until he has collected 
the necessary evidence, or has made such inquiries as he thinks 
fit, or has obtained the requisite funds, or what not.” Per Joyce, 
J., North Eastern Marine Engineering Co. v. Leeds Forge Co., 
[1906[ 1 Ch. 324, at 330. It was only in January or February, 
1916, that the plaintiffs discovered that the defendants were 
selling their manufacture under the palm-tree trademark and 
by the single name “Palmer.” This, they say, they regarded
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as the last straw, and accordingly, to stop the practice, they 
brought suit on the 10th of the following March. It cannot be 
pretended that there was such delay or acquiescence as to deprive 
the plaintiffs of their rights.

In regard to the tenth and eleventh grounds, 1 may say that 
in my opinion there is no estoppel; and while I think the letter of 
Revillon Freres was improperly received in evidence against the 
defendants' objection, I do not think that any substantial wrong 
or miscarriage was thereby occasioned (O. XXXIX, r. ti) and 
besides there were a number of letters of a similar kind and fur a 
similar object admitted in evidence without any objection from 
the defendants as if they were courting the introduction of evi
dence of that character.

Twelfth ground. Tin1 defendants deny any intention to copy 
or imitate the plaintiffs’ trademark or trade name and argue that 
no person has been deceived. But if the plaintiffs can shew any 
actual use of the name to the exclusive right of the use of which 
they are entitled by reason of its having acquired in connection 
with their manufacture, a secondary significance or meaning, 
they are required to go no further. Provident Chemical Works 
v. Canada Chemical Co., 4 O.L.R. 545, at 552. And if the de
fendants from the time of their incorporation knew of the plain
tiffs' claim to the name “Palmer" as a trade name—and it is 
difficult to believe that they did not—and knowing this, by their 
own use of the name challenge the plaintiffs’ right to it, they 
must be considered therefo.’e, without further proof, as intending 
the natural consequences of their own acts, and as such natural 
consequence is to deceive, they will be restrained from continuing 
to use such name. Singer Manufacturing Co. v. Long (1880), 18 
Ch. I). *6, at 117.

It follows that in my opinion his appeal must 1m* allowed in 
part. In cases like the present, where unregistered trade names 
have been imitated, the usual form . f injunction is to prohibit 
the use of the word “without clearly di tinguishing" the defend
ants’ goods from the plaintiffs. Mon'nomery v. Thompson, 
11891) A.C. 217, at 221; Reddaivay v. Banhum, [189(>| A.C. 199, 
at 222. To effectuate the opinion I have fonned upon the case, 
I would strike out ss. (a) and (b) of the decree as it stands and 
insert in lieu thereof the following: “using the name of ‘Palmer*
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as descriptive of or in connection with oil-tanned leather footwear 
manufactured by them, or oil-tanned leather footwear (not being 
of the plaintiffs’ manufacture) sold or offered for sale by them 
without clearly distinguishing such footwear from the like descrip
tion of footwear of the plaintiffs.” Secs, (c) and (d) of the re
straining order to stand, for no one has a right to represent his 
goods as the goods of somebody else, and if there are any secret 
processes of manufacture, the invention of the late John Palmer— 
a matter which has not been made clear by the evidence—which 
ha^e become the property of the plaintiffs, it is not only a wrong 
to them but a fraud upon the public as well for the defendants 
to represent themselves as being the exclusive owners of such 
secret processes. I doubt the jurisdiction of the court to make 
the declaratory finding (c); but if it has jurisdiction, then under 
the facts of the case as they appear to me, with every deference 
to those who upon the same evidence have or may come to a 
different conclusion, 1 am of the opinion that the declaratory 
order should not have been made; therefore, I would expunge it 
from the decree. And since on the appeal neither party can In* 
said to have been wholly successful, following the rule usual in 
such cases, I would allow' no costs to either on the api>eal.

Judgment varied.
ANNOTATION.

Distinction between trademark and trade name and rights arising therefrom.
By Russel S. Smart, B.A., M.E., ok the Ottawa Bar.

Sections 5 and 11 of the Trade-Mark and Design Act (R.8.C. 1901 e. 71) 
read :—

5. All marks, names, labels, brands, packages or other business devices, 
which are adopted for use by any person in his trade, business, occupation 
or calling for the purpose of distinguishing any manufacture, product or article 
of any description, manufactured, produced, compounded, packed or offered 
for sale by him, applied in any manner whatever either to such manufacture, 
product or article, or to any package, parcel, case, box or other vessel or 
receptacle of any description whatsoever containing the same shall, for the 
pur|K)ses of this Act, be considered and known as trade-marks. R.S., c. 93, s. 3.

11. The Minister may refuse to register any trade-mark :
(a) If he is not satisfied that the applicant is undoubtedly entitled to the 

exclusive use of such trade-mark ;
(b) If the trade-mark promised for registration is identical with or re

sembles a trade-mark already registered;
(c) If it appears that the trade-mark is calculated to deceive or mislead 

the public;
(d) If the trade-mark contains any immorality or scandalous figure;
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(e) *If the so-called trade-mark does not contain the essentials necessary 
to constitute a trade-mark projierly shaking. 54-55 V., c. 35, s. 1.

Refer to Enulihh law for definition of trade-mark.—The classifica
tion of sec. 5 does not constitute a definition of trade-marks. For this pur
pose, reference must he had to English Law (,Standard Ideal Cu. v. Standard 
Sanitary Manufacturing Co., [1011] A.C. 78).

It is necessary, however, to use the English decisions with care, especially 
those since 1875, which are generally limited to interpretation of the definition 
of registrable trade-marks found in the Trade-Marks Registration Act of 
1875 and subsequent Acts.

Lord Cranworth in hat fur Cloth Co. v. Anar iron Leather ('loth Co., 11 
H.L.C. 523, 11 E.R. 1435, 35 L.J., Ch. til, gives the following definition:-

“A trade-mark, projH*rly so-called, may be described as a particular mark 
or symbol, used by a iierson for the purpose of denoting that the article to 
which it is affixed is sold or manufactured by him or by his authority or that 
he carries on business at a particular place."

Clifford, J., in MrLean v. Fleming, (19 V.S. 245, 254, said : “A trade-mark 
may consist of a name, symbol, letter, form or device, if adapted and used by 
a manufacturer or merchant in order to designate the goods lie manufactures 
or sells, to distinguish the same from those manufactured or sold by another, 
to the end that the goods may be known in the market as his and to enable 
him to secure such profits as result from his reputation for skill, industry, 
and fidelity.”

Enolikh Act of 1905.—See. 9 of the present English Act. that of 1905, 
reads in part :—

9. A registrable trade-mark must contain or consist of at least one of the 
following essential particulars: —

(1) 'fhe name of a company, individual or firm represented in a s|>ecial 
or particular manner;

(2) The signature of the applicant for registration or some predecessor 
in business ;

(3) An invented word or invented words;
(4) A word or words having no direct reference to the character or quality 

of the goods, and not being according to its ordinary signification, a geo
graphical name or a surname;

(5) Any other distinctive mark, but a name, signature, or word or words, 
other than such as fall within the description in the above paragraphs 1, 2, 3. 
and 4 shall not, except by order of the Hoard of Trade, or the Court, be deemed 
a distinctive mark.

Distinctions ketween Enolikh and Canadian Acts. It is clear that 
the above definition inqsises limitations not in the Canadian statute. In 
the Supreme Court in .Vrir York Herald v. Ottawa Citizen (1908), 41 Can. 
S.C.R. 229, affirming 12 Can. Ex. 229. Idington, .1., said: “Our statutes 
and the English Acts are so different that, except for the fundamental pur|x>se 
of determining whether any device used, may in its manner of use, be or not 
be a subject of such property as exists in law in trade-mark, the English 
cases are not very helpful.”

Distinctions between the Canadian and English statutes have been |>ointcd 
out in Smith v. Fair, 14 O.R. 729; Provident Chemical Works v. Canadian 
Chemical Co., 4 O.L.R., at p. 549; Fruitatives v. La Compagnie Pharmaceutique 
de La Croix Rouge (1912), 8 D.L.R. 917, 14 Can. Ex. 30.

The more important distinctions are:—

Annotation.
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Annotation. (1) The Canadian .Act makes all marks, names, labels, brands, packages, 
or other business devices “which contain the essentials necessary to constitute 
a trade-mark” registrable. The English Registration Acts define what 
trade-marks are registrable. Most of the English decisions are concerned 
with the interpretation of the definition of the Act and not with the broad 
question of what constitutes the essentials of a trade-mark. Vnregistered 
trade-marks only come into Court in England in “passing off” and “unfair 
competition” actions where other facts than the character of the trade-mark 
influence the decision.

(2) The Canadian Art not merely makes the registration /trimA facie 
evidence of ownership and right to use1 but states (sec. 13), that after regis
tration the proprietor “shall have the exclusive right to use the trade-mark 
to designate articles manufactured or sold by him."

(3) The Canadian statute provides no statutory classification. It pro
vides a general division, however, between “general" and “specific” trade
marks. The former endure perpetually.

(4) The provisions of the Canadian statute with resjiect to assignments 
do not require the assignment to be only made in connection with the good
will as under the English enactments.

The Province of Quebec derives considerable of its common law from 
France, and it is necessary to give consideration to this point as affecting 
cases within that province.

Cross, J., in Lambert Pharmacol Co. v. Palmer tfr Sons, Ltd., 2 D.L.R. 358, 
has pointed out that Canadian trade-mark law is a development from both 
French and English law.

“With reference to the authorities cited to us from the law of France, it 
may be opportune, that, speaking for myself, a few observations be added: 
The law of France uj>on the subject of trade-marks and designs is a creation 
of modern legislation which was not extended to this country. As the law 
of France stood when it prevailed in this part of Canada, it was possible to 
say of it, in the words of the treatise in Dalloz, Rep. :—

Industrie et Commerce No. 252: “Mais jusqu’ à cette époque c'est-a-dire 
la réorganisation du régime industriel les noms et les marques de fabrique 
réstèrent, malgré leur inq)ortance, sans protection et en quelque sorte a la 
merci des usurpateurs.”

That would indicate a statement of our law much like the English common 
law, under which it could be said: “A man cannot give to his own wares a 
name which has been adopted by a rival manufacturer, so as to make his 
wares pass as being manufactured by the other. But there is nothing to 
prevent him giving his own house the same name as his neighbour’s house, 
though the result may be to cause inconvenience and loss to the latter”: 
Mayne, Damages, 8th ed., p. 9, citing Johnston v. Orr Ewing, 7 App. Cas. 219; 
Day v. llroxcnrigy, 10 Ch. D. 294; Keeble v. Hickeringill, 11 East 574n., 103
i. ft. 11 ST.

And I take it that in England to this day, a trader who is put in peril 
of ruin by a supplanter in the way indicated can publish his feeble protest 
of “no connection with the establishment of the name next door.” When 
it is realized that this peculiarity of English common law or case law lies 
at the very foundation of trade-mark or trade-name law, another reason 
can be seen why we should hesitate to be guided by decisions given in England 
otherwise than as mere illustrations of the statutory construction. Civil
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law responsibility for wrongful interference with the plaintiff's trade is to be 
determined by our law and not by English law, except in so far as it depends 
upon statutory construction. The same peculiarity of English law above 
referred to would seem to constitute the ground of decision in the Lea & 
Me Ewan A plications case (or (terhaps one should say of the statutory rule 
there applied: L.J. Weekly, 1912, p. 142 and 28 T.L.R. 258), where marks in 
use for half a century were refused registration, a case which under our law 
would be decided in the opposite sense. But why, it may be asked, call 
attention to such a peculiarity, if the old French law as introduced in Canada 
is the same? The reason is that our law has develo|)ed and broadened and a 
defendant who has caused damage to a plaintiff by introducing confusion 
into his trafic subjects himself to responsibility in damages just as he would 
by commission of any other tort (art. 1053, C.C.). It is u|x>n that footing 
that the decision in La National< v. La Societte Nationale, cited to us from 3 
Couhin, p. 493, and the citations from Pouillet and from Fuzier-llennan, 
Rep. “Concurrence Déloyale," No. 459, and Sirey, 91-1-105, in so far as 
not affected by statutory legislation are seen to he reasonable."

When it becomes necessary to consider “the essentials necessary to con
stitute a trade-mark," as called for in sec. 11 of the Canadian Act, many of 
the English cases are valuable.

Trade names.—Actions to restrain imitations of trade names used as 
such, and not ns trade-marks on goods, differ from trade-mark eases proper. 
A trader him much the same right in respect of his tradename ns he has to 
his trade-mark, or to his get-up and other distinctive badges. The repre
sentation made is, usually, that a certain firm or undertaking is a certain 
other firm or undertaking with a view to the one fmn obtaining the custom 
of the other. The principle upon which the Court acts in protecting a trade 
name was stated by James, L.J., in Levy v. Walker (1879), 10 Ch. 1)., p. 447:

“It should never be forgotten that in those cas«*s the sole right to restrain 
anybody from using any name he likes in the course of any business he chooses 
to carry on is a right in the nature of a trade-mark, that is to say a man has a 
right to say: ‘You must not use a name whether fictitious or real- you 
must not use a description, whether true or not. which is to represent or calcu
lated to represent, to the world that your business is my business, and so by a 
fraudulent misstatement deprive me of the profits of the business which 
otherwise come to me.’ An individual plaintiff can only proceed on the 
ground that, having established a business reputation under a particular 
name, he has a right to restrain anyone else from injuring his business by 
using that name."

No Ritiur to name apart from businkss.—There can be no absolute 
right in a trade name apart from a trade or busin<>ss. The right to the ex
clusive use of a name in connection with a trade or business is recognized, 
and an invasion of that right by another is good ground for an action for an 
injunction. But the name must have been actually adopted and used by 
ill-' plaintiff. Dm Boidttg v. l>u Bosittg (1869 . LR. 2 P.C. Mi: BtwAtg v. 
Soares (1882), 22 Ch. D. 0G0; and Canadian cases: Robinson v. Bogle, 18 
O R. 387; Lore v. Latimer, 32 O R. 231; Carey v. (loss, 11 O.R. 619.

Trade name as applied to goods.—Another kind of a trade name is 
that which is applied to the goods themselves, instances of which arc to be 
found in the Canadian cases of Rabst v. Ekers, 20 Que. S.C. 20; Boston Rubber 
Shoe Co. v. Boston Rubber Co., 7 Can. Ex. 9; and Thompson v. McKinnon,

Annotation.



238

Annotation.

Dominion Law Reports. (37 D.L.R.

21 L.C.J. 355. Di-aling with thin claw, I xml Blackburn, in Singer Mfg. Co. 
v. htog (1882), 8 App. Caa., said:

"There in another way in which good# not the plaintiff'* may be sold as 
and for the plaintiff's. A name may be so appropriated by user as to come 
to mean the goods of the plaintiff, though it is not. and never was, impress! *d 
on the goods . . . so ns to he a trade-mark properly so-called. Where
it is establishinl that such a trade name hears that meaning. 1 think the use 
of that name or one so nearly resembling it as to lie likely to deceive, may 
In* the means of passing off those goods as and for the plaintiff's. . . . And
1 think it is settled by a series of cases that both trade-marks and trade 
names are in a certain sense pro|ierty, and the right to use them passes with 
the goodwill of the business to the successors of the firm which originally 
established them, even though the name of that firm be changed so that they 
are no longer strictly correct." Haitin v. IIart. 23 N.8. 310; Hcddauay v. 
Hun hum. (1800] A.C. 109.

In Pahst v. Ekrr*. above referred to, it was held, by the Superior Court 
for Quebec, reversing the decision of Davidson. J.. that protection would l>e 
granted against a competitor using the same or some similar name only upon 
proof either of fraud or deception as regards such use and of prejudice result
ing therefrom. It may lx* doubted in view of the authorities cited below 
whether this is good law. In the court Ixdow, Davidson, J. granted an 
injunction on the ground that a rival has no right to use a similar name in 
such a way us is calculated to mislead purchasers into the belief that his 
goods are another's. This appear* to us to be the correct view of the law. 
Fraud need not be proved. Cf. HtJdnu-ay v. Hanham ( 1806), A.C. 199; 
Powell v. Hirminghatn, etc., Co., [1806] 2 Ch. 54. [1897] A.C. 710. The 
Superior Court’s decision could, however, be sup|K>rted on another ground, 
that the plaintiffs had no right to the trade name in question as it was a name 
publici juris when adopted by them.

Deception mi st be probable.—Though fraud need not be shewn, it is 
however, necessary that deception of the public is probable before relief will 
Ik* granted. Goodfellow v. /Voire (1887), 35 Ch. D. 9; California Fig Syrup 
Co. v. Taylor (1897), 14 R.P.C. 504. Moreover, where the goods an- clearly 
so alike as to lie calculated to deceive "no evidence is required to prove the 
intention to deceive. . . . The sound rule is that a man must be taken to 
have intended the reasonable and natural consequences of his acts and no 
more is wanted. If, on the other hand, a mere conqiarison of the goods, 
having regard to the surrounding circumstances, is not sufficient, then it is 
allowable to prove from other sources that what is or may be apparent 
innocence was really intended to deceive." Saxlehner v. A poll maris Co., 
[1897] 1 Ch. 893, per Kekewich, J.; cf. Watson v. Westlake, 12 O.R. 449.

Name or company.—As to eases when* the name imitated is that of a 
company, it is laid down that very clear evidence of probability of deception 
will be required, htndon Assurance Co. v. London and Westminister Assur
ance Co. (1803), 32 L.J. Ch. 664; Ue v. Haley (1869), L.R. 5 Ch. 155; Colonial 
Life Assurance Co. v. Home dr Colonial Assurance Co. (1864), 33 Beav. 548. 
In British Columbia it luut lieen decided that the name "British Columbia 
Permanent Ixian & Savings Company” is not so similar to "The Canada 
Permanent lx»an and Savings Cotn|Miny” as to be calculate! to deceive the 
public. Canada Pirmanent v. B.C. Permanent (1898), 6 B.C.R. 377.

The various Companies Acts in Canada contain various regulations re-
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garding the use of similar names. In Ontario, the Companies Act, R.8.O. 
1914, ch. 178, see. 37. provides that the proposed name shall not he identical 
with that of any known company, or so nearly resembling the same as to 
deceive, and similar provisions are to be found in the Acts of tin* Dominion, 
and other provinces. Sec. 39 of the Ontario Act provides for changing the 
name of any company incorporated under the Act if it is made to appear that 
such name is the same as, or so similar to any existing company, partnership, 
or any name under which any existing business is being carried on so as to 
deceive. A similar power exists in Quebec, art. 0015, el. tteq.

Canadian cases on trade names.—In Canada, there are several decisions 
on this point. In Canada Puidixhing Co. v. Gage, 0 O.R. 08, 11 A.R. 402, 
11 Can. S.C.R. 306, an injunction was granted restraining the defendants 
from using the name Beatty's New and Improved Headline Copy Book, 
which was considered to be an imitation of Beatty’s Headline Copy Book 
calculated to deceive the public.

In Row v. AfcIÂan, 24 A.R. 240, the name “The Canadian Bookseller 
and Stationer" was condemned as an infringement of “The Canadiun Book
seller and Library Journal,” commonly known as “The Canadian Bookseller," 
and the plaintiff was granted an injunction restraining the defendants from 
using the word "Canada” or “Canadian” conjointly with the word “Book
seller,” as a title to their journal.

In the Montreal Lithographing Co. v. Sabixton, 3 Rev. de Jur. 403, affirmed. 
(1889) A.C. 610, the plaintiffs were refused an injunction restraining the 
defendant from carrying on business under the name Sabiston Lithographing 
and Publishing Company. They were the transferees of the assets and good 
will of the dissolved Sabiston Lithographic and Publishing Company and 
claimed that the name adopted by the defendants was a colourable imitation 
of their trade-name, and calculated to prejudice the rights of the plaintiffs. 
The Court of Queen's Bench for Quebec held that the ap|>ellnnts (plaintiffs) 
did not derive by purchase from the dissolved company any right to use its 
corporate name (a right which could only be granted by the Crown) or to 
continue its business. They were incorporated and registered, and had 
since done business under a quite different name and did not allege any 
intention of using, and had no right to use the old company's name as their 
trade or firm name. But the respondent, their Lordshqw held, had no right 
to represent himself as the successor in business to the dissolved company. 
This was as far as they would go.

Surname as trade names.—The use of a surname as a trade-mark is 
objectionable because “No person can acquire the right to use his surname as 
a trade-mark or trade name, to the exclusion of others bearing the same 
surname.” Matteson, J., in Harxon v. Halkyard, 22 R.I. 102.

Where a surname has enjoyed extended and exclusive use, for a long 
|H*riod of time, a secondary meaning may be'acquired by it, the benefit of 
which will be supitorted by Courts of Equity. Lord Parker, in Registrar v. 
Du Crox, Ltd., 83 L.J. Ch. 1. said:—

“Inde|»endent of any trade-mark legislation, whenever a person uses upon 
or in connection with his goods some mark which has become generally known 
to the trade or to the public as his mark and thus ojierates to distinguish his 
goods from the goods of other |K»rsons, he is entitled in equity to an injunction 
against the user of the same or any colourable imitation of the same which is 
in any manner calculated to deceive the trade or the public. Equity has

Annotation.
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Annotation. never ini|xwe<l any limitation on the kind of word entitled to this protection, 
hut in every case it has to be proved that the mark has by user become in 
fact distinctive of the plaintiff's go<xis.”

In some instances, as where a secondary meaning has been acquired by a 
surname, the use of it, even by one of the same name would deceive and would 
be restrained by Court of Equity. Hurges* v. Burgess, 3 De G. M. & G. 896; 
Holloway v. Holloway, 13 Beav. 209; Tussaud v. Tussaud, 44 Ch. D. 678; 
Christie v. Christie, L.R. 8 Ch. 422.

The mere fact that confusion is likely to result is not sufficient. “If all 
that a man does is to carry on the same business (as another trader), and to 
state how he is carrying it on, that statement being the simple truth, and he 
does nothing more with regard to the mqiective names he is doing no wrong. 
He is doing what he has an absolute right by the law of England to do and 
you cannot restrain a man from doing that which he has an alwolute right 
by the law of England to do." (Per Lord Esher, M.R., in Turton .Sons, 
Ltd. v. Turton, 42 Ch. I). 128.) In the dame cast», Cotton, L.J., said:—

“The court cannot stop a man from carrying on his own business in his 
own name, although it may be the name of a better-known manufacturer, 
when he does nothing at all in any way to try and represent that he is that 
better known and successful manufacturer."

(See He Horlwk't Malted Milk (1917), 35 D.L.R. 516, and annotations 
thereto at p. 519.)

AeqviLSCKNCE in use ok namk by another.—'Where, however, a person 
has allowed another to use his name, and acquire a reputation under it, he 
w ill not afterwards be allowed to himself use- his name so as to deceive, nor 
to empower others to use it so as to produce that result. Birmingham Vinegar 
Brewing Co., Ud. v. Liver/mol Vinegar Co., Ltd., 4 T.L.R. 613.

Rkiht ok vendor ok hi HiNEHs to USE namk.—The vendor of a business 
and goodwill, when there is no convention to the contrary, may establish a 
similar business in the neighborhood and may deal with his former customers, 
although he may be enjoined from soliciting business from them. Ix-ggott v. 
Barrett (1880), L.R. 15 Ch. 306; CruUweU v. Lye (1810), 17 Ves. 346, 34 E.R. 
129; Labituchtre v. Dawson (1872), L.R. 13 Eq. 322. In Thomjmon v. A/c- 
Kinnon, 21 L.C.J. 355, a biscuit manufacturer was held to have conveyed 
with the sale of the business and goodwill, the exclusive right to use the name 
“McKinnon's" as well as the device of a boar's head grasping in its jaws a 
bone, and he was restrained from subsequently making use of the name and 
device. The Court of Review in this case referred with approval to the rule 
laid down by the foregoing English cases.

Loan or name kor pvrkomem ok deception.—It is not permissible for a 
man to lend his name tq a third person and induce that third person to start 
in business in opposition to someone else who is using that name and has an 
established business under it. Hendle v. Rendit & Co., 63 L.T.N.S. 94; 
Brmsmend v. Brinsmead, 12 T.L.R. 631; Ma ppm it1 Webb v. Leapman, 22 
R.P.C. 398.

The use of a partnership name gotten up for the' purpose of fraud will 
not be permitted. Croft v. Day, 2 Beav. 84; Dunlop Pneumatic Tyre Co., 
Ltd. v. Dunlop Lubricant Co., 16 R.P.C. 12.

In Melachrino v. Melachrino Egyptian Cigarette Co., 4 R.P.C. 45, the 
defendant took a brother of the plaintiff into his service under an agreement 
by which the defendant was to have the right to use the brother’s name.
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The defendant then opened a business close to the plaintiffs under the name 
“The Melaehrino Egyptian Cigarette Co," and used the name “Melachrino" 
in various ways calculated to deceive. An injunction was grunted.

Riohth to name on dissolution or partnership.—lTpon dissolution 
of a partnership, if the whole business and goodwill is sold the trade name 
goes with them. (Hank* v. Gibson, 33 Beav. 506.) If the partnership assets 
are merely divided without stipulation as to the partnership name then each 
partner is free to use the name. Clark v. Leach, 22 Beav. 141; Candy v. 
Mitchell, 37 L.T.N.8. 26K, 766; Ijevy v. Walker, 10 Ch. I). 436.

Employer and employee.- A |K-rson who has been a member or employee 
of a firm, and later sets up in busimss for himself may derive what benefit 
he may from a fair statement of the fact of his former employment as by the 
use of the phrase “late of" followed by the name of his former employer or 
film. Ltather (Co. v. Amerietm Loatkt r <7oik Co., l H.4 II. -71 Cfori 
v. Leach, 32 Beav. 14; Cundy v. Lerwill, 99 L.T.N.S. 273. Such statement 
must, however, not be made in such a wav as to induce the belief that the 
former employee is selling the goods of his former employer. Worcester 
Royal !>orcelain Co., Ltd. v. Locke iV Co., 19 R.P.C. 479. 490; Jefferson, Dodd

Co. v. Dodd's Drug Stores, 25 R.P.C. 16.

Name ok establishment.—'The name of an establishment or place of 
business if sufficiently distinctive may be protected, e.g., “The Carriage 
Bazaar," Houlnois v. Peake, 13 Ch. I). 513; “The Bodega," Bodega Co., Ltd.

In Walktr v. Alley, 13 (!r. 366, it was found that the name and sign of 
"The Golden Lion" was so connected with the plaintiff's dry goods business 
that it could not be taken by another trader. The Chancellor in his judgment

“Where it is clear to the court that the defendant himself intended an 
advantage by the use of a particular sign or mark in use by uiutln r, and 
believes he has obtained it, or, in other words, that the defendant himself 
thought the use of it was calculated to advertise him at the expense of the 
plaintiff, and this was his object in using it, and where such has been the 
effect of the user, 1 think the court should say to him: ‘Remove that sign; its 
use by you may, as you intend, damage the plaintiff. It cannot be necessary 
or valuable to you for any other purpose, you have your choice of many 
signs which, ns a mere attraction or to give your store a marked designation 
must answer a fair business pur|M>se equally well.’"

Trade libel.—Sometimes the misuse of a man's name may amount to 
a libel, or disparaging statements may be made sufficiently damaging to 
sustain a suit for libel. The law in such cases is far from clear, and must be 
considered in connection with the general law of libel. As illustrative cases, 
sec Fleming v. Newton, 1 H.L.C. 376; Gee v. Pritchard. 2 Sxvanst. 413; Martin 
v. Wright, 6 Sim. 297; Clark v. Freeman, 11 Beav. 112; Thorley's Cattle Food 
Co. v. Massant, 6 Ch. I). 582; Halsey v. Brotherhood, 15 Ch. D. 514; Colley v. 
Hart, 6 R.P.C. 17; Dunlop Pneumatic Tyre Co. v. Maison Talbot, 52 W.R. 
254; Lee v. Gibbings, 67 L.T.N.S. 263.

Annotation.
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mcmillan v. pierce.
Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart, Heck and 

H am, ././, OMtftar it, 1917.

Bills of hale ($ II A—5)—As to growing crops—Security—Bona fide 
purchaser- Notice.

A bill of sale of growing crops is not within the registration require
ments of the Alberta Bills of Sale Ordinance, nor within see. IS thereof, 
if not intended as a security, and is therefore not void as against a sub
sequent purchaser, even though the consideration was not truly expressed; 
the status of a bond fide purchaser is not affected by notice which has 
come to him after he has incurred liability in the transaction.

Apieal from the judgment of Simmons, J., sustaining the 
rights of a purchaser of crops as against a subsequent purchaser. 
Affirmed.

A. S. Walt, for plaintiff, appellant.
W. J. Loggie, for defendant, respondent.
The judgment of the court was delivered by 
Walsh, J.:—The plaintiff on December 11, 1916, bought from 

the defendant Pierce a quantity of oats then in bins on the farm 
of one White and paid him on account of the purchase price $450. 
Pierce had in fact on September 14, 1916, given a bill of sale to 
the defendant Swap of two-thirds of all t he oats grown upon certain 
land described in the bill of sale, which oats in fact were then 
growing on that land but were afterwards cut, harvested and 
threshed by Swap and put in bins on the White farm, and it was 
these oats which Pierce afterwards sold to the plaintiff. The 
principal question for decision is which of these two men thus 
defrauded by Pierce, the plaintiff or the defendant Swap, is en
titled to this money. Simmons, J., who tried the case, held that 
the consideration was not truly expressed in Swap’s bill of sale 
and that it therefore would have been void as against the plaintiff’s 
subsequent purchase of these same oats under s. 11 of the Bills of 
Sale Ordinance, if the plaintiff was a purchaser in good faith for 
valuable consideration, but he found that the plaintiff was not a 
purchaser in good faith because of notice which he had of the 
prior sale to Swap and with certain directions as to a reference 
and the payment of costs he gave judgment for the defendant.

In my opinion, the judge was quite right in holding that the 
consideration was not truly expressed in the defendant’s bill of 
sale. His own evidence appears to make it perfectly clear that it 
was not. I think, however, that he was wrong in holding that the 
notice which the plaintiff had of this sale prevented him from
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acquiring the status of a purchaser iy good faith. He did not 
learn anything of it until after he had hound himself to Pierce to 
buy these outs and luid issuer! his cheque for $4f>0 in part payment 
for them. He might have stopped payment of this cheque, as it 
had not been cashed when he got the notice which he did of Swap’s 
prior purchase, hut that would not have relieved him, for his 
cheque was to his knowledge then in the hands of a bond fide 
holder for value. Even if notice of this prior sale could in any 
event have taken from the plaintiff the character of a purchaser 
in good faith, which I very much doubt, 1 am satisfied that notice 
of it to him in these circumstances could not have that effect. 
If, therefore, the defendant’s judgment can only he sustained upon 
the ground taken by the judge 1 think he could not hold it.

There is, however, in my opinion, another ground open to him 
upon which he can do so, and that is, that inasmuch us the trans
action between him and Pierce was a sale of growing crops it is 
not within the Hills of Sale Ordinance at all and his bill of sale is 
therefore not made void by reason of the fact that it does not truly 
state the consideration for it.

Our Ordinance is modelled after the Ontario Bills of Sale and 
Chattel Mortgage Act. Sec. 9 of the Ordinance, which is the sect ion 
with which we are now concerned, is in substance though not in 
exact phraseology identical with the corresponding section of the 
Ontario Act. In the only reported cases which there are upon the 
subject the Ontario courts have held that that Act dot's not apply 
to goods and chattels which are incapable of an immediate de
livery and actual and continued change of possession. In Hamilton 
v. Harrison, 46 U.C.Q.B. 127, the full court held, Armour, J., 
dissenting, that a mortgage of growing crops was for this reason 
not within the Act. This judgment appears, however, to rest 
almost entirely upon the judgment in Hrantom v. (Irifiits, 1 C.P.D. 
349, 2 C.P.D. 212, and for that reason does not entirely satisfy me, 
for the Imperial Statute upon which that case was decided deals 
only with personal chattels which are by it defined to lie “goods, 
furniture, fixtures and other articles capable of complete transfer 
by delivery,” which to my mind makes so broad a distinction be
tween it and the Ontario Act as to make Hrantom v. (irijJUs, 
practically valueless as an authority under the latter. Hamilton v 
Harrison, however, no matter upon what reasoning founded, is an 
authoritative opinion of an Ontario Court upon the Ontario statute

ALTA.

8. C.
McMillan

Waleh. I.
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which has never since been questioned. In Gunn v. Burgess, 
5 O.R. 085, Boyd, C., says, at p. 087 :—

The mischief intended to be remedied by this Act is to prevent a secret 
transfer of movable property which can be at once removed, and the apparent 
possession of which is suffered to remain in a jierson who has parted with the 
ownership, 
and at p. 088:—

The intrinsic evidence afforded by the Ontario Act manifests that it was 
intended to apply to jiersonal chattels susceptible of s|iecifie ascertainment, 
and of accurate description, capable therefore of being actually and manually 
transferred and possessed in specie.

Burton, J., expressed a somewhat similar opinion of the object 
of the Act in McMaster v. Garlurul, 8 A.R. (Ont.) 1 at 12. Wilson, 
C.J., in delivering the judgment of the Court of Appeal in Grass v. 
Austin, 7 A.R. (Ont.) 511, says, at 513:—

Growing crops are not lands within the Statute of Frauds but goods and 
chattels. It is true however that the mortgage or sale of them need not be 
registered under the Chattel Mortgage Act because the possession of them 
cannot, while growing, be changed without changing the possession of the 
land also u(>on which they are growing, and that cannot in most cases be done.

The same view of the Act was taken by the Common Pleas 
Division in Sleinhoff v. McRae, 13 O.R. 546. In Clifford v. Logan, 
9 Man. L.R. 423, Taylor, C.J., reached the same conclusion under 
the Manitoba Act, though Killam, J., who also wrote a judgment, 
refrained from expressing an opinion upon the point, and Bain, J., 
concurred, though there is nothing in the report to indicate whether 
he agreed or disagreed on this point.

The opening words of s. 9 certainly make possible this construc
tion of the Ordinance. We cannot apply here the principle upon 
which this court acted in Ward v. Serrell, 3 A.L.R. 138, and 
B. & R. Co. v. McLeod, 18 D.L.R. 245, 7 A.L.R. 349, and other 
cases, namely, that the interpretation of the Ordinance should be 
that given to the Ontario Act from which it is copied by the courts 
of that province before it was adopted by our legislature, because 
the Ordinance was passed on June 5,1881, 20 days before the earl
iest of the above cited Ontario cases was decided. 1 think, however, 
then, when courts in other jurisdictions have so construed statutes 
in pari materia with it by an unbroken series of decisions extending 
considerably over a quarter of a century, we cannot go far wrong 
in following them. See Ward v. Serrell, supra, at p. 140.

Stuart, J., in Jacobson v. International Harvester Co., 11 A.L.R. 
122, 24 D.L.R. 632, expressed the opinion that s. 9 clearly content-
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platqs only a case where it is possible that the sale can be accom
panied by an immediate delivery and followed by an actual and 
continued change of possession and that the Ordinance would not 
apply to the agreement which he was considering (which was one 
for the side of a future crop), if it had been made after the crop 
had begun to grow. This judgment was affirmed by the Appellate 
Division “on the grounds expressed by the judge," ib., p. 125, 
28 D.L.R. 582.

It was suggested on the argument that the defendant's bill of 
sale was taken only as security and that it is therefore invalid 
under s. 15 of the Ordinance, which invalidates an instrument 
which is intended to operate and have effect as a security in so far 
as it assumes to bind any growing crop. The judge seems to have 
been of that opinion though he did not give effect to it. His 
opinion, however, was based upon certain questions and answers 
put in from the defendant’s examinât ion and upon what took place 
between Pierce and Swap some months later. My view after 
reading all of the evidence is that that is not the projier conclusion. 
This deal undoubtedly originated in Swap’s anxiety over a note 
of Pierce for about $300 upon which he had become liable as surety. 
He evidently feared that he would have to pay it and so he set 
himself to work to protect himself against it. The arrangement 
was that he was to pay this note and the amount of it was figured 
as part of the consideration that Swap was to pay for the grain. 
Swap was to harvest, thresh and market the grain and if there 
was enough left out of the crop after payment of the expenses in 
addition to the amount of the note he was to pay Pierce $200 and 
to keep for himself anything in excess of that. This arrangement 
was an out-and-out side of the crop upon these terms under which 
Swap læcame, as t>etween him and Pierce, the principal debtor in 
respect of the note and became the absolute owner of the crop. 
A subsequent arrangement was made some months afterwards, 
when the crop had lieen cut and threshed and partly marketed, 
under which Swap agreed to surrender his bill of sale upon getting 
the amount of the note, and the expenses he had been put to but 
I do not think that it in any way detracted from the character of 
the original transaction.

McMillan

Walah. J

I would dismiss the plaintiff’s ap]>eal with costs, taxable under 
column 2.
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The defendant Swap appealed from the dis]X)sition of the costs 
made by the judge hut I do not think we can say that he exercised 
his discretion with reference to them upon any wrong principle, 
and so I would dismiss his appeal also, but as substantially no 
costs have been occasioned by it, 1 would do so without costs.

Appeal dismissed.

Re CITY OF HAMILTON AND UNITED GAS AND FUEL Co.
OF HAMILTON Ltd.

Ontario Supreme Court, Meredith, C.J.C.R., Hiddell. Lennox and Rune, JJ.
May ti, 1917.

Contracts (§ II D—157)—To supply gas—Rates —Minimum charge.
A gas company, bound under the tenus of a municipal franchise to 

supply g:is at a s|>e< ified rate, subject to its general rules ami regulations 
not inconsistent therewith, cannot validly obligate the consumers to 
pay for a minimum quantity whether the gas be used or not as a condition 
precedent to their being supplied.

Appeal by the company (by leave) from an order of the 
Ontario Railway and Municipal Hoard of the 22nd March, 1917.

The application to the Board was made by the city corporation, 
under sec. 21 of the Ontario Railway and Municipal Board Act, 
R.S.O. 1914, ch. 186, for an order forbidding the company to 
require applicants for gas in the city of Hamilton, as a condition 
precedent to their l>eing supplied, to execute a contract binding 
them to pay a minimum charge, and declaring that the company 
was not entitled to make any charge against its customers, except 
for gas supplied and at the rates set forth in a certain by-law and 
directing the company to supply gas at the charges set forth in that 
by-law to all inhabitants along the mains and pipes of the company.

The company was, by letters patent of the Province of Ontario, 
dated the 18th Novemlwr, 1903, incorporated under the name of 
“The Ontario Pipe Line Company Limited,” with power, amongst 
other things, to drill and l>ore for natural gas, and to construct and 
operate works for the production, sale, and distribution of natural 
gas for the purpose of light, heat, and power. The name of the 
company was subsequently changed to that of “The United Gas 
and Fuel Company of Hamilton Limited.”

Under by-law No. 400 of the city council, passed on the 26th 
September, 1904 (interpreted by by-law No. 443 passed on the 
13th March, 1905), certain rights were granted to the company 
to enable it to furnish gas to the inhabitants of the city of Hamil
ton; the company binding itself in return to supply gas in terms
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of the by-law. The material clauses of by-law No. 400 (which was 
adopted by the company by an agreement dated the 24th October, 
1904) were as follows:—

“5. The company shall render its accounts monthly or quar
terly at its option, and shall not charge the Corporation of the 
City of Hamilton or consumers of gas therein for natural gas more 
than fifty cents per thousand cubic feet for the first five years 
from the date hereof, ami for ten years thereafter not more than 
forty-five cents per thousand cubic feet, and thenceforth not more 
than forty-two and a half cents per thousand cubic feet, subject 
always to a discount of five cents per thousand cubic feet on all 
bills paid within fourteen days after presentation thereof; and 
meters shall lie furnished by the company, free of charge, to all 
consumers of its gas, and no charge shall lie made for any supply- 
pipe from the main to the margin of the street .”

ONT.
8. C.
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”16. The company shall commence not later than the 1st 
day of May, 1905, to lay mains and pipes within the said city of 
Hamilton, and shall, within six months thereafter, have laid at 
least ten miles of mains in the streets, public alleys, and public 
grounds of the city of Hamilton, and shall, from and after the 
expiration of such six months, supply gas, at the prices herein- 
before mentioned, to the city corporation and to all inhabitants 
along such mains desiring to le supplied, upon such applicants 
tendering to the company a contract to pay the rates aforesaid, 
all such contracts to lie subject to the company’s general rules and 
regulations not inconsistent herewith, and the company to have 
the right to cease such supply during any time when the rates 
chargeable under this by-law shall lie in arrear. If any such 
applicant shall not be the owner of the premises for which the 
supply of gas is desired, the company may require the applicant 
to furnish adequate security for the payment of the rates charge
able for the gas to lie supplied to him, such security to lie by 
guarantee-bond or cash-deposit, and the sufficiency of the security 
to be determined by the Assessment Commissioner, if objected to 
by the company.”

“17. Whenever said company shall have received bond fide 
applications for the supply of gas to the extent of 200,000 cubic 
feet per month, to be furnished within a radius of a quarter of a 
mile from any point in any part of the city where it has laid down
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a line of pipes, and the applicants shall have tendered such com
pany contracts for the use of gas aggregating said amount for at 
least one year, accompanied by security from each applicant 
approved by the Assessment Commissioner of the city, which 
contract shall conform to said company’s general rules and regula- 
tions not inconsistent herewith, then and in such case the city 

Fuel Co. council may order and direct that said company, within three 
Limited. months thereafter, shall extend its line of pipes and furnish gas 

Statement *° 8UC^ applicants in the manner and on the conditions hcrcin- 
liefore provided, so far as the capacity of its plant and its facilities 
for increasing the same will permit.”

The grounds of opposition to the application were in effect 
two:—

(1) That the Hoard has no jurisdiction to entertain the appli
cation.

(2) That a contract providing for a minimum charge for 
natural gas was in accordance with the rules and regulations 
of the company regarding the same, and was legal and binding 
on the contracting parties.

It was not suggested by the city corporation that the company 
made any charge unauthorised by the by-law except in case the 
consumer’s account fall below 80 cents in any month; but objection 
was taken to the action of the company in requiring applicants 
for gas to sign a contract binding them to pay a minimum sum in 
the event of that contingency.

The practice of the company was to require each applicant for 
gas service to sign a contract, the material provisions of which 
were as follows :—
“To the United (las and Fuel Company of Hamilton Limited:—

“Subject to the rules and regulations of the United (las and 
Fuel Company of Hamilton Limited, at present in force or which 
may !>c hereafter adopted by the company, and which I agree 
shall form part of this contract, 1 hereby make application for
gas by meter at.....................................................................
Hamilton, Ont., occupied as............................................... ., and
I agree :—

‘ First, to pay for gas supplied at the kerb or property line 
of the above premises at the end of the company’s monthly period 
for the district in which the premises are situated, at the rates
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published by the company, subject to the published discount if 
paid within fourteen days after date of rendering bill. I agree to 
pay a minimum rate of 80 oents per month, should the consum|>- 
tion in any one month amount to less than that sum; and that all 
bills shall become due and payable forthwith in case of discon
tinuance of the use of gas. All bills to lie paid at the general 
offices of the conqiany during its regular hours of business. In 
default of jutyment of any bill when due, 1 hereby covenant and 
agree with the company that, in consideration of the premises, 
notwithstanding anything contained in the Kxecution Act or 
any amendment thereof, or any other statute of the Province 
of Ontario, none of my goods and chattels shall be exempt from 
levy or seizure under any writ or execution issued out of any Court 
against me in resjiect of any claim hereunder, and 1 hereby express
ly waive, for myself and my heirs, all and every lienefit that could 
accrue to me by virtue thereof but for this covenant.

“Second, to pay for all gas delivered to the kerb or property 
line of the premises above named until I notify the company in 
writing of my intention to move from the said premises, to discon
tinue the use of gas, or to terminate in any manner my liability 
under this contract."

The Hoard held that it had jurisdiction, and made an order 
directing the coiiqiany to carry out its agreement with the city 
coriHiration as contained in the by-law, and forbidding the com
pany to require from each applicant for gas a contract binding 
such applicant, in breach of the terms of the by-law, to pay a 
minimum monthly or quarterly charge.

The conqmny's ap|>eal was from that order.
Christopher C. liofnnnon, for the appellant.
F. H. Waddell, K.C., for the respondent.
The judgment of the Court was delivered by
Meredith, C.J.C.P.:—The single question which we are asked 

to consider on this appeal is: whether the api>ellants, in contract
ing with iiersons entitled to lie supplied by them with gas under 
the provisions of the agreement in question, violate their contract 
contained in that agreement, in exacting from such iiersons an 
obligation to take, or to pay for it if they do not take it, a fixed 
quantity of gas monthly, or in other fixed }>eriods.

It has been, elsewhere, contended that the Ontario Hailway and 
Municipal Hoard, from the ruling of which the api>eal is made,
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had not power to deal with that question; and that, if there had 
been such a breach of the agreement, and if the Board had such 
power, the relief awarded is improper or excessive; but neither 
point is raised here now.

The rights of the parties depend upon the meaning of the 
words: " . . . and shall . . . supply gas, at the prices 
hereinliefore mentioned, to the city corporation and to all inhabi
tant s along such mains desiring to t>e supplied, upon such appli
cants tendering to the company a contract to pay the rates afore
said, all such contracts to lie subject to the company's general 
rules and regulations not inconsistent herewith, and the company 
to have the right to cease such supply during any time when 
the rates chargeable under this by-law shall be in arrear,” con
tained in paragraph 16 of the respondents’ by-law, passed in 
conformity with the terms of the agreement between the parties.

The 5th paragraph of the by-law sets out the contract as to 
rates, referred to in paragraph 16, in these words: “ . . . shall
not charge the Corporation of the City of Hamilton or consumers 
of gas therein for natural gas more than fifty cents per thousand 
cubic feet for the first five years from the date hereof, and for ten 
years thereafter not more than forty-five cents per thousand cubic 
feet, and thenceforth not more than forty-two and a half cents 
per thousand cubic feet.” No other part of the agreement throws 
much, if any, light upon the single question which we are now- 
asked to answer.

The plain meaning of the agreement, in this respect, seems to 
me to lie: that such inhabitants of Hamilton as are entitled to the 
benefit of the agreement cannot lie charged more for the gas 
supplied to them than the price provided for in the agreement 
in question, nor l>e compelled to take more than they choose 
to use.

If the appellants supply less than a thousand feet, and yet 
exact the full price of a thousand feet, obviously they exact more 
than the agreement provides for, for the gas they have supplied.

So, too, if they supply none, and yet exact the price of a 
thousand feet.

It seems very plain to me, too plain indeed for serious con
tention to the contrary, that if one lie compelled to pay for gas 
not supplied, as well as the full rate agreed upon for all that is 
supplied, he pays more than the parties to the agreement in
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question intended that he should pay, and for more than their 
words, contained in it, permit him to l>e charged; and that such a 
charge would consequently be “inconsistent” with the agreement, 
and so not jiermissible under any “general rules and regulations” 
of the appellants.

Whatever may be the effect of the contract, the paities are 
bound by it. Neither inconvenience nor hardship could rescind 
or change it. But I feel bound to add that there does not seem 
to me to l>e any great inconvenience, or any real hardship, in the 
interpretation which we put upon the agreement. The appellants 
are not bound to supply any but those persons, mentioned in 
paragraph 16, who take a real supply of gas; they cannot l»e com
pelled to put in pipes and other connections and meters for those 
who do not intend to take such a supply, nor are they likely to be 
asked to do so.

It is not necessary that we should express any opinion as to 
what, if any, relief the respondents would lie entitled to in case 
of contracts, made quite voluntarily by “customers,” not in 
accord with the provisions of the agreement.

The appeal is dismissed. Appeal dismissed.

Re DOMINION TRUSTS Co. end ALLEN
Hriti*A Columbia Court of Apjteal, Macdonald, C.J.A., Martin. (ialliher and 

Mc P hüli pu, JJ.A. June 5, 1917.
Companies (| V F—261)—Liability or shareholders-—Contributories 

—New company -Estoppel.
Upon the organization of a new company, as where a provincial com

pany is incorporated into a Dominion comimny, the shareholders of the 
old company do not become shareholders of the new company and liable 
as contributories, even when receiving dividends and participating in 
the business of the latter, unless shares in the new company are in fact
allotted to them

Appeal by liquidator from an order of Murphy, ,1., removing 
names from the list of contributories. Affirmed.

Martin, K.C., for appellunt.
Savage, Machines, Macdonald, (iibson, Ross, ami Kills, for 

respondents.
Macdonald, C.J.A. (dissenting): The names of the reg

ents were placed on a list of contributories to the Dominion 
Trust Co. On appeal to a judge they were removed therefrom, 
and we are now asked to restore* them. The res pont lents were 
shareholders in a provincial company known as the Dominion 
Trust Company, Limited. The Dominion parliament, on the
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petition of that company, incorporated the Dominion Trust Co., 
the company in liquidation. The companies differ in name only 
in respect of the word “limited.”

The authorized capital of both was the same. The new com
pany, as it is called, was formed for no other purpose than to take 
over the business and assets of the old company so that it might 
conduct that business in a larger field in the interest of the share
holders.

In pursuance of the purposes aforesaid, extraordinary general 
meetings of the old company, held on January 17, 1913, and 
February 25, 1913, approved and confirmed an agreement which 
is made a schedule to the Act of the provincial legislature, 1913, 
c. 89, which ratifies and confirms said agreement.

Mr. Martin, counsel for the liquidator-appellant, argued 
that the effect of the Act was to make the shareholders in the old 
company shareholders in the new nolens volens. In my opinion, 
this contention must fail. It would fail even apart from the fact 
that the new' company was incorporated by Dominion parliament 
and not by the provincial legislature.

If then the respondent is to be held to he a shareholder in, or 
contributory to the new company, it must be because of some act 
of his from which it may Ik* inferred that he elected to Ixvome such, 
or which estops him from now denying memliership.

The said agreement gives a shareholder in the old company 
the right to share for share in the new company. The new company 
agreed to allot such shares not to the old company but to the 
shareholders in the old company. ( )n my construction of the agree
ment the right to such an allotment is not as respondents contend 
postponed until the old shares have been fully paid-up. The issue 
of new certificates only is so postponed. This seems clear from the 
language of the Act : “A member holding a share of the old com
pany not fully paid shall receive a share of the new company 
paid up to the like amount."

There are some loose and inapt expressions in the* agreement 
as to the new company’s holding the shares in trust for distribution 
among the old shareholders, but I think this was intended to refer 
to the share certificates and not to the allotment of the shares.

From the coming into effect of the agreement the interests of 
the shareholders of the old company qua shareholders are expressed
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to be limited to rights to the new shares. The powers of sueh 
shareholders to conduct the business of the old company are gone, 
but on signifying his acceptance of the arrangement made and 
evidenced by said agreement, the shareholder in the old company 
becomes entitled to stand in the new company where he stood in 
the old one. 1 do not think a formal application for shares in the 
new company, and a formal allotment by the new company, 
was necessarily a prerequisite to such a change. Recognition by 
both of the new relationship may estop either party from denying 
it. The authorities on this jxiint are very numerous, but before 
referring to some of them I would turn to the statutes relating to 
membership in and contribution to the company in liquidation. 
The Dominion Companies Act defines “shareholder” as “every 
subscriber to or holder of stock in the company.” Stock may be 
allotted in such manner as the directors by by-law or otherwise 
may prescribe. The company is required to keep books in which 
the names of all person.' who are or have been shareholders shall be 
entered—such books to be open to inspection by shareholders and 
creditors.

Ry the Winding-Up Act every shareholder or member is made 
liable to contribute to the extent unpaid on his shares.

We were referred to no by-law or other regulation of the com
pany relating to the allotment of shares.

It will l>e seen from the above provisions of the statutes that 
no very hard and fast formalities are prescribed in respect of 
membership. Some of the English cases turn upon rather strict 
terms of the deed of settlement or articles of association relating 
to allotment or transfer of shares; but even in such cases the courts 
have not strictly enforced compliance therewith, and have held 
the company or shareholder, as the case might be, estopped by 
conduct, from setting up non-compliance with the statutory or 
other regulations of the company.

It is said in Lindley on Companies, 6th ed., p. 1049, that:—
Ilulifil, it is now clearly settled, as a general rule, that where a person 

has acted, and been treated as a shareholder, he will In* a contributory, not
withstanding the non-observance of those formalities which, according to 
the strict letter of the company’s deed or articles of association, ought to be 
complied with before a |iereon is entitled to share profits, or enjoy the other 
rights or privileges of a shareholder.

In Cheltenham R. Co. v. Daniel (1841), 2 Q.B. *281 (114 E.R. 
110), Lord Denman, C.J., said, at p. 292:—
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I think the point is conclusively settled by Sheffield & Manchester Ry. Co. 
v. Woodcock, 7 M. & W. 574. That ease shews that all difficulties which may 
arise from not adopting the machinery of the Act are got over by the con
duct of the parties who claim to lx* placed in the situation of proprietors, 
and are so placed accordingly.

I would refer also to Challw» case (1870), 0 Ch. App. 266, 
Hindley’t case, [1896) 2 Ch. 121 ; Bargate v. Shortridge, 5 H.L. Cas. 
297. .tml Murray \. flttsfc, L.R.6 ILL. 37.

None of the respondents made formal application for new 
shares and the board of the new company made no formal allot
ments of shares to them. On the contrary, the board passed a 
resolution purporting to allot to the old company all the shares 
to which the members thereof were entitled under the agreement, 
apparently without authority or request of the old company or its 
shareholders, and contrary to the terms of the agreement. That 
resolution appears not to have been acted upon. The old company 
was not in fact registered as holder of the shares. On the contrary, 
the new company from the beginning treated the memliers of the 
old company as the holders. This is abundantly plain when it is 
seen that they were notified of the meetings of the new company, 
and such as attended were admitted thereto as shareholders. 
The new company adopted informally as its own the old share 
register and the serial numbering of the old shares.

In those circumstances, I would restore to the list of contribu
tories, the name of each respondent who can pro])erly be said to 
have assumed the character of member of the new company. 
Certain of them may be divided into classes. In the first class 
I should place the secretary and the four directors who are respon
dents, namely, Messrs. Rain, Drew, Keenly sides, Ramsay and 
Reid. These* were active participants in the affairs of l>oth com
panies and with full knowledge of the agreement and all that led 
up to it, and followed it; they accepted memliership and office in 
the new company, and they cannot, 1 think, escape the conse
quences of such memlierahip by setting up the absence of a formal 
contract constituting them such memliers.

In the second class I would place those who were present in 
person or by proxy at the extraordinary general meeting of the 
old company held on January 7, 1913, which authorized the said 
agreement ; or at the confirmatory meeting of said company held 
on February 25, 1913, and who in either case were afterwards 
present in person or by proxy at one or both of the meetings of
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the new company held on May 15, 1913, and February 24, 1914. “•
These respondents knew, or must be taken to have known, through (’ A. 
their agents, the contents of the said agreement. Such persons pK 
cannot plead ignorance of what was done at meetings at which 
they or their agents were present. Co.

Furthermore, in the absence of proof to the contrary these Allen. 

respondents must be taken to have lieen under no misapprehension Maodonald 
as to the character of the meetings of May, 1913, and February, Ci A' 
1914, that is to say, that they were meetings of the new company. 
Primâfade evidence of this are their proxy papers and their pres
ence there.

Now, while a large number of the resjxmdents whom I would 
place in this class have denied that they were present at any of 
the four meetings, they do not deny that they were represented 
by proxy. 1 have carefully considered their testimony and find 
it falls short of rebutting the presumption of election involved in 
the fact that they took part in these meetings in the character of 
memtiers. Not one of them has said: “1 signed the document 
authorizing another to represent me at meetings of the new com
pany without noticing that the word ‘Limited’ was not in the 
name and under the mistaken lielief that it was for a meeting of 
the old company.”

I do not attach too much importance to the receipt 
demis by these respondents since, while the cheques therefor 
were the cheques of the new company, the receipts signed by re
spondents pur|H)rted to Ik* receipts acknowledging payment from 
the old company. I have this observation to make, however, that 
with knowledge of the fact that the old company could earn no 
more dividends they accepted moneys which they knew could only 
have been earned by the new company.

I lay the most stress u]x>n the fact that these respondents had 
knowledge of the agreement aforesaid and with such knowledge 
exercised the rights of memliership in the new company by 
attending at the meetings, personally or by proxy, and have not 
rebutted the presumption which arises therefrom.

The following resjiondents fall within this second class: C. B.
Baker, James Balfour, A. YV. Briegal, A. H. Burke, Thomas 
Bumard, Mrs. Burke, (1. L. (lamble, M. H. R. (iambic, D. B.
(irant, M. R. (iray, I). M. Hackney, (leorge H. Hopkins, J. YV.

5
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Jones, A. T. Brooks, T. McHattie, W. II. MeIunes, L. N. Mc- 
Keehnie, I). D. MeLeod, Robert McPherson, F. A. Pauline, M. 
Ross, and 8. Tallinan.

The third class of res|>ondents are those who attended in person 
or by proxy one or lxith of the meetings of the new company, 
but not the said meetings of the old company, and have given no 
evidence in these proceedings and hence as to them the presump
tion of acceptance of membership in the new company based upon 
such attendance at meetings has not been rebutted. These arc, 
C. B. Garland, George Hay, J. Kingham, II. E. Lillie, C. Martin 
Estate, J. C. Mathers and Miss Reid, and 1 would include with 
them James Muir, K.(\, and I). A. Smith, who in my opinion 
have not successfully by their affidavits rebutted the presumption 
arising from the appointment of proxies.

In the fourth class there are those in the same situation as the 
above except that they have given evidence denying knowledge 
of the change of status of the old company, thereby inferential!y 
denying that they consciously gave proxies for meetings of the 
new company, and while in the case of some of these the evidence 
is not quite satisfactory, yet I think they are entitled to the benefit 
of the doubt, and hence their names should not lie replaced on 
the list. It is not safe to apply the doctrine of estoppel where the 
inference of knowledge of the essential facts cannot lie clearly 
drawn.

In the fifth class are those who attended no meetings of the 
new company, but did atter.i in ]>erson or by proxy one or l>oth of 
the said meetings of the tId company. They may lie taken to 
have had knowledge of the agreement and of their rights under it 
but as they have done nothing amounting to an election to claim 
those rights, I do not think they have become memliers of the new 
company and their names should not l>e replaced on the list. The 
receipt of dividends by them in manner al>ove mentioned does 
not necessarily point to the recognition by them of memliership 
in the new company.

In the sixth, and last class, are those who attended none of 
said meetings of either company either in person or by proxy, but 
who received dividends paid by cheque of the new company but 
acknowledged on a form of receipt of the old company, as did all 
of the respondents.
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I have already referred to this question, and am satisfied that 
the receipt of the dividends in the circumstances cannot lie held 
to have lieen an election on the pert of these res]iomicnt8 to become 
memliers of the company and therefore their names should not 
be replaced on the list.

I should sa> a word or two alsiut the evidence given by three 
of the respondents of the second class. Mr. Mcinnes knew the 
nature of the proposed change of status of the old company. He 
did not object, but, on the contrary, Mppcars to have approved of it. 
He thought the change was to luive been made without creating a 
new eompnny. He understood the sulistance but not the form. 
He does not say he was under any misapprehension when he 
attended a meeting of the new company as to his licing a mendier 
of it, or that the dividends lie received were not paid by the com
pany which was under the Dominion Act of Incorporation.

R. McPherson while present at the meeting of January 7, and 
while fully appreciating the change aliout to lie made, said he 
understood that he could only become a mendier of the new com
pany when he had paid up his old shares. But he does not explain 
his presence in the character of mendier at meetings of the new 
company.

Mr. Bridges asserts that he was induced to take shares in the 
old company by the misrepresentations of an agent of that com- 
pany. That might have lieen ground for setting aside the contract 
as between the company ami himself, but it cannot lie relied on in 
proceedings of this nature after winding-up procee<lings have 
intervened : Oaken v. Turquand (18<i7), L.R. 2 H.L. 325; ami 
Director«, etc. of (’entrai H. Co. of Venezuela v. Kinch, lb. 99.

As to the first, second ami third classes, I would allow the 
appeal.

(ÎALLIIIKK, J.A.:—I agnr with the trial judge that c. 89 of the 
Statutes of B.(\ 1913 has not the effect of causing shareholders 
in the old company to become ipno facto shareholders in the new.

lie Hank of Hinduntan, 34 L.J. (’ll. 609, is directly in |Hiint.
It is then sought to bind them by estoppel.
One feature that impresses me at the outset is that none of 

the respondents ever made application for shares in the new com
pany, none were allotted to them, and they were never entered 
in the books of the new company as shareholders.

B.C.
C A 
£

Dominion 

Co. * 

Allen.

Mwilonsld.
CJ.A.

Galliher, J A.



258

B.C.

CVA.

Re
Dominion
Trusts

Co.

Oalliher. J.A.

Dominion Law Reports. |37 -D.L.R.

The hooks of the old company in which they were entered as 
shareholders were transferred to and became the property of the 
new company, hut as lwoks, and not with the effect of in any way 
changing their status as shareholders.

Under the agreement certain shares were set apart by the new 
company and to the extent that they were shareholders in the old 
company they had the option to take shares in the* new company 
share for share.

Now how was that option exercised (if at all).
No application was made to the new compan>—no shares 

were allotted by the new company, and the respondents nowhere 
appear in the books of the new company as shareholders therein.

We find no resolution of the new company adopting the share 
register of the old company in which the respondents’ names 
appear as their share register.

In fact, they kept a share register of their own in which was 
entered the names of shareholders in the new company, some who 
had never ln*en members of the old company and some who had 
and whose shares had l>een paid in full, and it was only when 
shareholders in the old company had paid in full for their shares 
and had delivered up their share certificates that they were 
entered as shareholders in the new company, in other words, they 
had exercised the option given to them under the agreement.

It is admitted that all of tin* respondents accepted dividends 
from the new company.

It is also admitted that calls were made upon the respondents 
in respect of their shares in the old company and payments made 
in respect of them.

I have discussed these features with the Chief Justice and other 
members of the court, and agree that under the circumstances 
disclosed in the evidence neither of these acts is sufficient to fix 
them as shareholders in the new company.

It remains then to consider the fact that some of the respon
dents acted as directors in the new company while others attended 
shareholders' meetings either in person or by proxy.

In the view I take, it liecomes unnecessary to distinguish as 
l>etween these.

1 have read all the cases to which we have been referred, and 
others, and I find no case where there had not been either an



37 D.L.R.] Dominion Law Reports.

application for shares, an allotment of shares, a transfer of shares, 
or an entry as a shareholder in the books of the company, not one 
element of which is present in the case before us.

It is sought here to make the respondents liable as contribu
tories l>ecause the new company in turning to the share register 
of the old company and finding there entered the names of these 
respondents (who had a right to become shareholders if they 
chose) send out notices of meetings at which they attend either in 
person or by proxy and take part therein.

I may have misunderstood the effect of the cases, but as 1 
understand them there is no principle laid down which goes so 
far as that.

Had anyone searched the registers of the new company they 
would not have fount! the respondents entered as shareholders 
thereof; had returns of shareholders been made to the proper 
department, their names would not have appeared. Moreover, 
can it be said the attendance at meetings was an election to take, 
in the case of directors, more shares than was necessary to qualify 
them as such, and in the case of shareholders i* more than 
one share?

It seems to me it is too indefinite a basis on which to proceed, 
and that no proper foundation has l>een established.

I would dismiss the appeal.
XI(.‘Phillips, J.A.:—This is an appeal from the order of 

Murphy, J., setting aside the certificate of the Deputy District 
Registrar at Vancouver, settling the list of contributories of the 
Dominion Trust Company—the persons named thereon being 
members of the Dominion Trust Company, Limited, incorporated 
in the Province of British Columbia and vested with further 
powers by Act of the Legislature of British Columbia being eh. 59 
of the Statutes of 1908.

The Dominion Trust Co. was incorporated by Private Act of 
the Parliament of Canada being ch. 89 of the Statutes of Canada 
1912, which in s. 1 thereof, reads as follows:

1. William 11. P. Chubb, merchant; William I). Brydone-Jack, physician; 
Francis It. Stewart, merchant; William It. Arnold, managing director; John 
It. Gray, gentleman; James Stark, merchant; LI I is W. Keenly side, insurance 
agent; William Henderson, wholesale druggist ; Herbert W. Higgs, physician; 
ami James Ramsay, manufacturer, all of the City of Vancouver, in the Prov
ince of British Columbia; Thomas R. Pearson, manager, and George b. Drew, 
physieian, both of the City of New Westminster in the said province; David
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W. Bole, wholesale druggist ; John 1’itblado, banker, and Peter Lyall, the elder, 
contractor, all of the City of Montreal, in the Province of Quebec; and Charles 
W. Twelves, financier, of the City of Antwerp, Belgium, living the directors of 
“Dominion Trust Company, Limited,” mentioned in the preamble, together 
with such |K*rsons as become shareholders in the company hereby incor|>orated, 
are incor|>orated under the name of “Dominion Trust Company,” hereinafter 
called the company.

It will he noted that the atiove quoted section in part reads 
as follows, after reciting the individual names of the directors of 
the Dominion Trust Company, Limited, mentioned in the pre
amble, “together with such persons as become shareholders in the 
company hereby incorporated are incorporated under the name of 
Dominion Trust Company,” that is, by statute, the individuals 
named are shareholders, together with such persons as become 
thereafter shareholders in the company thereby incorporated, 
viz., the Dominion Trust Company. It is at once borne in upon 
one’s mind, that the statute falls short of declaring that the share
holders in the Dominion Trust Company, Limited, are shareholders 
in the Dominion Trust Company—this is an important matter 
for later consideration. Then in s. 14 of the Statutes of Canada 
(c. 89, 1912) it is provided as follows:—

14. The company may acquire the stock and the whole or any part of the 
business, rights and property of Dominion Trust Company, Limited (men
tioned in the preamble) and of the Dominion of Canada Trusts Company, 
incorporated by c. 84 of the statutes of 1895, conditional upon the assumption 
by the company of such duties, obligations and liabilities of the said com
panies with respect to the business, rights and property so acquired as are 
not performed or discharged by the said companies.

Following upon this legislation obtained from the Parliament of 
Canada, the Dominion Trust Company, Limited, and the Domin
ion Trust Company, entered into an agreement under date Jan
uary 8, 1913, which reads in one of the recitals as contained in the 
preamble to the said agreement as follows:—

And whereas the old company (Dominion Trust Company, Limited) has 
agreed to convey and assign to the new company (Dominion Trust Company) 
the whole of its business, rights and projierty on the terms hereinafter con
tained and the new company has agreed to purchase the same iijnin said

it is to be noted—and this also is an important matter for later 
consideration—that there is no pretence even that in conformity 
with s. 14 above set forth (c. 89 Statutes of Canada, 1912) that 
the agreement provides for the acquirement of the stock, i.e., the 
issued shares of the old company.

The agreement of January 8, 1913, was made a schedule to
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the Dominion Trust Company Act 1913, being c. 89 of the Statutes 
of 1913, of British Columbia, the sections therein referring thereto 
and which need consideration arc 1, 2, 3, 5, 24, and 26.

It will be also noted that nothing appears in the above sections 
to indicate that the Legislature of British Columbia in any wax- 
enacted that the shareholders in the old company should ipso 
facto l>e shareholders in the new company.

Then turning to the agreement of January 8, 1913, which is 
statutorily approved, ratified and confirmed (s. 1, e. 89, B.( 1913), 
we find the terms of sale.

It will be observed that the new company agreed to allot to 
the members of the old company 82,500,000 of stock, 81,122,100 
being fully paid up, $1,162,900 credited with $756,125 paid up 
thereon, and $94,100 credited with $77,436.98 paid up thereon, 
and $120,900 credited with $44,338.02 paid up thereon, and 
$8,488.54 due for premiums and to hold the same in trust for 
distribution among the members of the old company as provided, 
t.e., a meml>er of the old company holding a fully paid share of 
the old company would receive a fully paid share of the new 
company; and a mendier holding a share of the old company not 
fully paid would receive a share of the new company paid up to 
the like amount as the share in the old company stood on the 
books of the old company; and if on the share of the old company 
there should be oxving any amount for premium, the share of the 
new company should lie subject to the payment of the like amount 
for premium. It will be observed that neither the statute, nor 
the agreement ratified by the statute, automatically accomplished 
anything in the way of the transfer of or the delivery up of the 
old shares for the nexv. It was incumlient upon the shareholder 
in the old company to move in the matter—it being provided in 
the agreement that the new company
should deliver to each shareholder of the old company in exchange for and u/ton 
the delivery of a certificate with endorsed transfer thereof duly executed on 
share warrant for fully paid shares in the capital stock of the old company a 
certificate representing an equivalent number of fully paid shares of the 
capital stock of the new company. (It will also he noted that) no certificate 
for shares in the capital stock of the new company not fully paid or in respect 
of which there is any sum due for premium shall be issued until all sums due 
on said shares whether for premium or otherwise shall have been fully paid.

It is therefore apparent that there would have to be the proper 
allotment of the shares to the members of the old company and
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the holding of the same in trust, and besides that the active and 
conscious act of the shareholder in the old company by way of the 
delivery up of the old share for the new share, and the issue and 
acceptance thereof, before the change would lie accomplished 
from that of being a shareholder in the old company to that of 
being a shareholder in the new company.

It is to lie further remarked that it was provided, that even if 
this procedure was gone through with, where moneys were due in 
respect of shares, they would not issue until fully paid, whether 
the moneys were due for premium or otherwise.

It is plain that the shareholders in the old company have lieen 
by the provincial legislation relegated to but one position (the 
whole of the business of the old company has been transferred 
together with the rights and property thereof to the new coin- 
pony), and that one position is very precisely and tersely stated 
in ihe agreement (approved, ratified and confirmed by statute) 
to be as follows:—

From and aftor this agreement coming into effect as hereinafter provided 
(and it did come into effect, the Act c. 89, Stats of R.C. (1912), being assented 
to on the 1st of March, 1913), the rights of the shareholders in the old com
pany qua such shareholders shall consist only of ami he limited to the right 
of each such shareholder to a certain number of shares in the capital stock 
of the new company in the manner hereinbefore set forth. All of the shares 
of the old company transferred and deliivred by the shareholders of the old com
pany under the jrrovUtions hereof shall be held by the new company either in 
its own name or in the names of its nominees to the intent that the whole of 
the stock of the old company shall be held by or on behalf of the new com
pany.

It is, therefore, patent, that the new' company has not, in pur
suance of s. 14 (c. 89 Stat. of Canada 1912), acquired the stock by 
virtue of the provincial legislation, or by reason of the provisions 
of the agreement statutorily approved, ratified and confirmed 
(s. 1, c. 89, Stat. of B.C. 1913), to acquire the stock it is necessary 
that the shareholders in the old company should deliver up and 
transfer their shares to the new company and accept shares in the 
new company, and only by this method is it possible for the new 
company to be possessed of these shares; a fortiori, it can only be 
in this way that the shareholders from lieing shareholders in the 
old company become shareholders in the new company, and within 
the purview of s. 1 of the Act of incorporation of the new' company 
(c. 89, Stat. of Canada 1912), and within the terminology thereof, 
“together with such persons as become shareholders in the com-
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pany”—i.e., in that way only could it hv said that the new com- "•c> 
pan y had acquired the shares of the old company, and in that way C. A. 
only could it lie said that the shareholders in the old company had re 
become shareholders in the new company, and members of the Dominion 
new company, capable of being placed upon the list of contribu- Co. 
tories of the new company. The trial judge (Murphy, J.) in his 
judgment referred to the decision of Romillv, M.R., in Re Bank of „

McPhilhpe, J.A.
Hindustan (1864), 34 L.J. Ch. 609 at 613, 11 Jur. N.S. 661, and 
that case seems to me to be very much in point, the Master of the 
Rolls there considering the Companies Act 1862, ss. 161 and 35.

The language of Romilly, M.R., is exceedingly apposite to 
the points requiring determination upon this appeal. See Re 
London Bombay and Mediterranean Bank (Drew's Case) (1867),
36 L.J. Ch. 785; and Re Empire Assur. Co.; Bagshaw and Wiggles- 
worth's case (1867), 36 L.J. Ch. 663, L.R. 4, Eq. 341.

Then we have it stated in par. 1015 of vol. 5 of Halsbury’s 
Laws of England at p. 591.

In Zuccani v. Nacupai Gold Mining Co. (1889), 61 L.T. 176,
Lord Esher, M.R., at p. 178, said (and in reading this language.
No. 1 company may be read, as the old company, and No. 2 com
pany as the new company, when applying the reasoning to the 
facts of the present case) :—

Assume Mozeley then to be a shareholder in the No. 1 company, does it 
make him a shareholder in the No. 2 company or give him a right to lie treated 
(if it were Mozeley himself) as a shareholder now in the No. 2 company?
The No. 1 company was got rid of but it is said that it was reconstituted in 
the No. 2 company. I cannot agree that either in law or in equity the No.
2 company is the same thing ns the No. 1 company. .Assuming that Mozeley 
is to be treated as a shareholder in the No. 1 company what were his rights as 
against the No. 2 company? His rights were that he might have insisted 
upon being admitted as a shareholder therein.

In the present case as we have seen no allotment was made of 
the shares in the new company in pursuance of the agreement of 
January 8, 1913, so that matters were not even put in train to 
bring about a change of status of the shareholders, i.e., from the 
old company to the new' company. Further, the persons appearing 
upon the list of contributories w'ould not appear to have applied, 
much less insisted upon recognition as shareholders in the new 
company, and there is no evidence of any transfer of shares in the 
old company to the new company. It is true there is some evidence 
quite unsatisfactory though and I can only assume not sufficient
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in the opinion of the trial judge; that there were dealings upon the 
part of the persons placed upon the list of contributories with the 
new company such as the attendance at meetings in person or by 
proxy and the acceptance of dividends, and as to the acceptance 
of dividends, it is to be observed that there was really nothing upon 
the dividend warrant cheques to shew that any change had taken 
place from the old company to the new company. The cheques for 
dividends were the same, the word “Limited” absent after the 
name of the company was the whole change, not a noticeable 
change. Further, the business of the old company and the new 
company is in such inextricable confusion that it cannot lie held 
that there is anything amounting to estoppel. And as to the 
proxies, these were really too stale and could not be looked upon 
as being authority in any sense to attend at meetings of the new 
company—in any case were not proxies from shareholders in the 
new company as those giving them were not shareholders in the 
new company.

The mere fact that a director of the old company became a 
director in the new company, and that shareholders in the old 
company attended meetings of the new company, does not ipso 
facto establish that, in so doing, the share interest held in the old 
company was agreed to be transferred into the new company and 
that this conduct can be said to be referable only to a changed 
position and that there is estoppel by reason thereof. In Palmer’s 
Company Law (10th ed., 1916) at p. 182, we find this language:—

The general law requires no share qualification for a director, and table 
A, art. 70, only requires a nominal qualification—the holding of at least one 
share in the company.

The Companies (Consolidation) Act 1908 (Imperial) does not 
of course govern in the present case nor the Companies Act 
(R.S.B.C. 1911, c. 39) but it is useful to turn to these statutes at 
times, and to the decisions thereon, in examining into matters 
calling for consideration in respect to companies incorporated 
under private Acts—as in drafting the special Acts no doubt the 
draughtsmen as a rule follow the general legislation obtaining as 
to the qualification of directors etc.; and we find upon turning to 
c. 89,2 Geo. V. (1912, Canada), the private Act of the new company 
that the qualification of the directors is fixed. See s. 6—a director 
must hold 20 shares, and upon ceasing to hold 20 shares “he shall 
ipso facto cease to be a director.” Therefore, any director of the
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old company, or any shareholder of the old company becoming a 
director in the new company, was required to hold 20 shares in 
the new company; but the fact that he lieeame a director would 
not import that, whatever holdings he had in the old company 
were transferred to the new company and that lie was thereby 
qualified, especially when, as pointed out, the conditions precedent 
to even effecting the change were never complied with and the new 
company had never placed any of the parties upon a share register 
of the new company. I entirely reject the contention that the 
share register of the old company can be looked upon as a share 
register of the new company. There is an entire absence of that 
evidence which can in any way be relied upon as creating an es
toppel. Whatever may have been done cannot be said to have 
operated in bringing about a transfer from the position of share
holders in the old company to shareholders in the new company; 
this could only be accomplished by compliance with the statutory 
provisions and the conscious exercise of them by the shareholders 
in the old company, evidencing a change of position. It might 
well be that shareholders in the old company became in some way 
shareholders in the* new company not referable at all to the fact 
that they were shareholders in the old company. We also find at 
p. 183 in Palmer’s Company Law, that the mere acting as a 
director does not import any agreement to take the1 shares (quali
fication shares) from the company (Brawn's Case (1873). 9 Ch. 
App. 102).

It will be noticed that ss. 24 and 20 respectively, of the Pro
vincial Act (c. 89, B.C. 1913) provide for the preservation of all 
liabilities of the old company and the requirement to pay the 
same, and the winding-up of the old company; and there is no 
evidence that all these liabilities have been discharges! nor that 
any winding-up has taken place. It would seem to be reasonably 
necessary that this should be established before any transfer of 
shares should be capable of being made; however, as to this, 
apparently there is no inhibition in the statute. A question may 
arise in the future in connection with the shares held in the old 
company in a winding-up, or possibly apart therefrom, as to the 
liability of the shareholders in the old company to pay up in respect 
of shares not fully paid, and whether all mpneys due in respect of 
shares not fully paid-up are the moneys of the new company by 
reason of the sale from the old company to the new company, or
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whether they must he applied iu discharge of the general liabilities 
of the old company (Palmer's Company Precedents, Part 1, It) 12, 
at p. 1439. “What the section (referring to s. 161 Companies 
Act 1862) contemplates was the sale of the company's ‘property’", 
and it has been laid down in several cases that, in a winding-up, 
the uncalled capital is part of the property. Webb v. Whiffin 
(1872), L.R. 6 ILL. 711, 735; Birch v. Cropper (1889)), 14 App. 
Cas. 525, 545. It is a statutory debt due to the company.

Reverting to the question of estoppel (as to receipt of dividends 
see Coté v. Stadacona (1881), 6 Can. S.C.R. 193, where it was 
held that the défendent was not estopped from shewing that never 
in fact the holder of shares) there was no such conduct as would 
impose liability in respect of shares in the new company as de
termined in Campbell's cnee (1873), 9 Ch. App. 1, 15, and there 
was no proper allotment or acceptance (Spitzel v. Chinese 
Corporation, SO L.T. 347; Pentelow'» case (1869), 4 Ch. App. 178; 
A’asmith v. Manning, 5 Can. S.C.R. 417); Peek's case (1869), 4 
Ch. App. 532).

Then the facts shew that the persons upon the list of contribu
tories never became shareholders in the new company, the statute 
fails to make them such and they were not subscribers for shares 
nor were they parties to any enforceable contract to take shares 
(Past Ctoucestcrshire R.W. v. Bartholomew (1867), L.R. 3 Exch. 15; 
Be Macdonald Sons & Co., [1894] 1 Ch. 89).

Upon the whole case, although I am unable to say that it is a 
case which is without difficulties, 1 feel impelled upon the facts 
and the law to say that the judge arrived at the right conclusion; 
certainly it is not a case in which I can say that he has come to a 
wrong conclusion. I, therefore, am of the opinion that the order 
appealed from should be affirmed and the appeal dismissed. 

Martin, J.A.:—I agree in dismissing appeal.
Appeal dismissed.

CASEY v. McHUGH.
New Brunswick Su/m ine Court, .1 />/*■«/ Side. White, (trimmer atul Chandler, JJ.

September 21, 1917.
Wills (§ III G—125)—Precatory words—Trust—Absolute estate.

A w ill expressing ii “desire" by the testator, that the residuary legatee, 
who is given tin- property forever, “shall exercise and carry out the 
request and directions which I may give him res |>ec ting the same by a 
document under my hand and seal,” does not thereby impress the residue 
with a trust, and. in the event of failure to give direction, the next of



37 D.L.R.I Dominion Law Reports 207

kin do not take, but gives the iIoihm* an absolute estate subject to any
trust which may be declared as provided.

(See Perry v. Perry, (Man.), 37 D.L.R. 89.|
Appeal from the judgment of Sir K. McIa‘<mI,( '..L, in( ’hanecry, 

in an action brought by James McHugh, executor of the will of 
James T. Hurley, for a ruling and interpretation of the will. 
Reversed.

M. (!. Teed, K.(\, for all defendant s except appellant ; Dr. It. F. 
Quigley, for defendants Mc(luire and (loggin. and ./. McM. 
Trueman, for defendants (loggin, with him. ('. S. Hanington, 
for plaintiff, respondent.

White, J.:—The clause of the will which is directly in dispute 
reads as follows:—

11. 1 give, devise and bequeath all the rest, residue and remainder of all 
my real estate, lands and tenements, goods, chattels, moneys, property, 
insurance and effects of every nature, kind, quality and description whatever, 
wheresoever situate ami howsoever described unto The Right Rev. Timothy 
Casey, Roman Catholic Bishop of Saint John, to have and to hold the same 
unto The Right Rev. Timothy Casey, forever, and I desire that the said The 
Right Rev. Timothy Casey shall exercise ami carry out the requests and 
directions which 1 may give him respecting the same by a document under 
my hand and seal.

While I have come to the conclusion that the appeal in this 
case should be allowed, I do not hold the view, expressed by my 
brother (’handler, that by the words, “I desire that,” etc., the 
testator intended to leave it discretionary with the devisee named 
to carry out, or not, any directions which the testator might 
subsequently give him by an instrument under his hand and seal. 
If the testator had intended that the ‘‘requests and directions” 
which he contemplated thus giving his devisee should be deemed 
to be merely an expression of desire on his part, having in law no 
binding force, I find it difficult to understand why he should have 
provided, as he did, that such desire must be expressed in and by 
an instrument under his hand and seal, as specified in the will. 
The words of the clause in question are, “I desire that the said 
Right Reverend Timothy Casey shall exercise and carry out the 
requests and directions.” The* word "shall,” as there used, has, 
I think, imperative force. As to the word "directions,” it will be 
observed that in every instance throughout the will where the 
testator wishes to impose a duty upon his executors he uses the* 
words, “I direct.”

Moreover, if we look at the clause of the will wherein the testa-
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tor directs the sum of $150 to l>e paid to the Roman Catholic 
Bishop of Saint John for the purpose* of having masses said for 
his soul, we find he there uses these* words, “and 1 would prefer 
that the said amount Ik* distributed by him among the Redemp
tion^ Fathers and clergymen of poor parishes, but this is a 
matter I leave entirely i» his discretion.” The fact t hat the testator, 
when using words so little liable to lx.* held mandatory or impera
tive as, “1 prefer,” etc., took care to expressly state, “but this is 
a matter 1 leave entirely in his discretion,” renders it quite evident 
that when he wished to express a preference or desire, without 
thereby imposing a trust, he not only knew how to do so in such 
a way as to leave no room for doubt, but, seemingly, was alive to 
the im]H>rtnnce of making his meaning clear beyond question. 
Therefore, 1 think the testator’s intention was not to leave it 
optional with, but to make it imperative upon Bishop Casey, as 
devisee of his residuary estate, to carry out such requests and 
directions respecting the same as the testator might subsequently 
give him by an instrument under his hand and seal.

Having reached this conclusion, the next question which pre
sents itself is, did the testator intend that Bishop Casey should 
take the property devised to him to hold merely as a trustee, or, 
did he intend that he should take the same lieneficially, Subject 
however to such trusts as the testator might afterwards create or 
declare by such instrument as aforesaid under his hand and seal.

This distinction between property given upon trust and gifts 
given subject to trusts is a well recognized one: Clarke v. Hilton 
(1866), L.R. 2 Eq. 810; Fenton v. Hau'kins (1801), 9 W.R. 300, 
4 L.T. 737; Hancock v. Watson, (1902] A.C. 14. In Hancock v. 
Watson, Lord Davey says, at p. 22:—

For, in my opinion, it is settled law that if you find an absolute gift to a 
legatee in the first instance, and trusts are engrafted or imposed on that ab
solute interest which fail, either from la|>se or invalidity or any other reason, 
then the absolute gift takes effect so far as the trusts have failed to the exclu
sion of the residuary legatee or next of kin as the case may be. Of course, as 
Lord Cottenham pointed out in Laxsenee v. Tierney (1849), 1 Mac. & G. 551, 
if the terms of the gift are ambiguous you may seek assistance in construing 
it—in saying whether it is expressed as an absolute gift or not—from the other 
parts of the will, including the language of the engrafted trusts. But when 
the court has once determined that the first gift is in terms absolute, then if 
it is a share of residue (as in the present case) the next of kin are excluded in 
any event.

Construing the words of gift which arc* here in question with
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the aid of the other provisions eontuined in the will as a whole,
I am led to eonelude that the intention of the testator was that 
Bishop ( 'asey should take the propert y devised to him beneficially, 
subject only to such trusts as the testator might later attach to or 
impose upon it by document under his hand and seal, as specified 
in the will.

In the first place, the gift is expressly made “unto the Right 
Reverend Timothy Casey, Roman Catholic Bishop of Saint John 
to have and to hold the same unto the Riyht Reverend Timothy Casey 
forever.” These words of limitation of the gift which 1 have ital
icized are not in themselves, of course, absolutely decisive of the 
question; localise, had they been followed by the words, “upon 
trust,” or other words clearly indicating an intention that the 
property was to be held by the devisee as a trustee only, they would 
not have been repugnant, or have sufficed to defeat the real 
intention of the testator thus expressed by such other words, or 
provisions, of the will. But, at the same time, t hey are to be looked 
at as affording some indication as to what the real intention of the 
testator was. In Hancock v. Watson, to which I have already re
ferred, Lord Davey, says: “The testator uses the words ‘I give’ 
and speaks of the shares subsequently as ‘allotted’ to her. . . .
In other words, as between herself and the estate there is a com
plete severance and disposition of her share so as to exclude an 
intestacy, though as lietwcen her and the parties taking under the 
engrafted trusts she takes for life only.”

A further indication that the testator intended Bishop Casey 
to take the property devised to him beneficially, subject only to 
such trusts as the testator might, by instrument, under his hand 
and seal declare as aforesaid, is to be found, I think, in the way in 
which the testator disposed of his estate apart from the residue in 
question. Reading the specific bequests which he makes to his 
next of kin, it is difficult to resist the conclusion that in every such 
bequest, he gave to the devisee named all that he intended such 
devisee should receive out of his estate. He does not seem to have 
been aware that he could not “by his will prospectively create for 
himself power to dispose of his propert y by an instrument not duly 
executed as a will,” to adopt the language used by Sir James 
Parker, V.C., in Johnson v. Halt, 6 De. 0.4 to. 8.1, 04 E.R. 1099, 
and that, therefore, any trust which he might attempt by means
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of such an instrument, to create and impose upon the property 
devised to Bishop Casey must fail. Hence, it is reasonable to 
suppose, that in making his will, he may not liave taken into 
consideration any question as to how his property would go upon 
the failure of such trusts should he so declare them. But it is 
likewise at least cqualfy reasonable to assume that, when making 
his will, he would have had in mind the jiossibility that he might 
never finally decide to create such trusts as he contemplated, or, 
that having decided to create them, he might, owing to the un
certainty of life, fail to execute the document requisite by the 
terms of his will to carry out such intention. The words he uses 
are, “the requests and directions which I way give him”—not which 
I shall give him, or which I intend to give him. Then, in the event 
that no such trusts should lie declared, did he intend the propert y to 
revert to his estate and go to his next of kin as in case of intestacy? 
I would think that highly improbable. If such were his intention, 
I find it difficult to conceive why he should have given this prop
erty in question to Bishop Casey at all, since he had appointed 
executors to his will and entrusted them to carry out his testa
mentary intentions in regard to all the rest of his estate.

Taking the whole will together, 1 think what the testator 
intended and had in mind, was to give to Bishop Casey all of his 
residuary estate to hold the same beneficially, subject to such 
trusts as he might see fit subsequently to declare in the manner 
specified in the will. In making this disposition he quite rec
ognized that he might never declare any such trust, or that the 
trusts he might so declare would not exhaust the whole of his 
residuary estate, and intended in either case that Bishop Casey 
should take and have as his own beneficially all residue of the 
gift thus finally undisposed of.

As to the claim that the next of kin are entitled to the pro
ceeds of the insurance policy which the testator some 2 years 
liefore his death (and therefore upwards of 6 years subsequently 
to the making of his will) assigned, by endorsement on the policy, 
to “my testamentary executor the Reverend Tim Casey,” if I am 
right in the conclusion I have reached that Bishop Casey is 
entitled beneficially to the undisposed residue of the estate de
vised to him, there can be no doubt that he would also be en
titled to the proceeds of the policy.
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But, it is contended that the testator, by designating Bishop 
Casey in such assignment as. “my testamentary executor,” 
furnishes evidence that by his will he intended Bishop Casey to 
take and hold the property devised to him upon trust only. Even 
if we were at liberty, in determining what was the intention of the 
testator declared by his will, to look at and take into consideration 
these words, they would not I think afford us any assistance. 
For, whether the testator intended Bishop Casey to take the gift 
to him simply as trustee, or to take beneficially subject to such 
trusts as the testator might subsequently declare, he would have 
been quite as liable to make the mistake of designating the Bishop 
as his teatamentary executor in the one case as in the other. But 
1 think it very clear that we are not at liberty to resort to these 
words in construing the will. To permit the provisions of a will 
to Ire interpreted and controlled by expressions or statements made 
use of by the testator subsequently to its execution, would be to 
ignore, and, indeed, to very largely subvert and destroy, those 
safeguards which the Statute of Wills has thrown about the testa
mentary disposition of property, by requiring that the testator’s 
will shall be made and attested in the mode prescribed by that Act.

For the reasons stated 1 think the appeal should be allowed.

Chandler, J. :—The respondent asked the decision of the court 
below as to whether the Right Reverend Timothy Casey took the 
property mentioned in the clause? of the will quoted, absolutely 
or as trustee.

It appears that ie testator left a policy of insurance on his 
life for the sum of ü&ûîti, made payable as follows:—“to my testa
mentary executor the Reverend Tim Casey.” The plaintiff in the 
court below asked the opinion of the court as to whether Reverend 
Casey took the proceeds of the policy absolutely or held it as part 
of the residuary estate.

The Chief Justice of New Brunswick, Iwfore whom the hearing 
in the action took place, decided that the words—“and I desire 
that the said Right Reverend Timothy Casey shall exercise and 
carry out the requests and directions which 1 may give him re
specting the same by a document under my hand and seal” shewed 
that when the testator made the bequest to him he intended to 
give him certain directions with regard to the disposal of that 
property and intended that until he gave those directions he should
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simply hold it as a trustee, and that as no directions were ever 
given by the testator, the Right Reverend Timothy Casey would 
be a trustee for the next of kin of the testator. The Chief Justice 
also decided that the money arising from the policy of insurance 
on the life of the testator was held by the appellant in the same 
way and manner as he held the residuary estate—namely, as a 
trustee for the next of kin. From this decision the Reverend 
Casey appeals, the appeal having been argued at the June sitting 
of the Appeal Court, 1917.

In (jodefroi on Trusts, 4th ed., at p. 112, the author says: 
“There are really no such things as precatory trusts at the present 
day. If the precatory words are imperative the trust is an express 
trust. 1 f they are not imperative there is no trust at all. Whether 
precatory words create a trust is really a matter of intention. 
Y ou must take the will and see what it means, and if you come to 
the conclusion that no trust was intended you say so, although 
previous judges have said the contrary on wills more or less 
similar. The court will be simply guided by the intention of the 
testator apparent in the will and not by any particular words. 
Words such as ‘in full confidence’ may or may not create a trust, 
but whether they do or not must be determined by the context. 
In years gone by words were construed as creating a trust which 
would not now' be followed.” The course of the court is rather 
to discourage the implication of a trust where merely precatory 
words are used. At p. 113 the same author says, “An absolute 
gift followed by words which merely amount to an expression as 
to the motive of the testator; or a desire that the gift shall be ap
plied in a particular way, will not cut down the gift.” Citing lie 
Connolly, [1910] 1 Ch. 219.

The following quotations from lie Adams and Kensington 
Yeslry (1884), 27 Ch.D. 394, throw some light upon the doctrine 
of the courts at the present time respecting so called precatory 
trusts. Baggallay, L.J., at p. 408, says, “There being a different 
view adopted by Courts of Equity in more recent years from what 
was adopted some years ago as regards what were called precatory 
trusts, it has long been decided that these views are not to be ex
tended.” Cotton, L.J., at p. 410, says, “I think some of the older 
authorities went a great deal too far in holding that some partic
ular words appearing in a will were sufficient to create a trust."
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Lindley, L.J., at p. 411, “I quite agree that some cases have gone 
very far and have imposed upon words a meaning beyond what 
they bear if looked at alone, apart from the authorities. 1 am 
glad to see that James, L.J., had the courage to stem the tide, and 
1 find, in the last case 1 know of before the Privy Council, they 
have taken the same view ... 1 am very glad to see that the 
current is changed, and that beneficiaries are not to be made 
trustees unless intended to be so by the testator.” Sec also 
Latnbe v. Eames (1871), L.H. (> Ch. App. 597.

If the gift is to a person subject to the performance of certain trusts, the 
donee /n-itnd facie takes beneficially subject to those trusts, and tlds construc
tion is assisted, if the donee is a |K>rson whom the testator may be expected to 
provide for and he is not an executor or trustee. Theobald on Wills, 7th ed., 
p. 487.

Where property is given to a man subject to certain defined trusts, there 
remains no right in anyone but the donee when those trusts are exhausted. 
Where, however, an estate is given to a man in the character of a trustee, 
without anything to indicate that a beneficial interest is intended, then there 
is a resulting trust. Stuart, V.C., in Clarke v. Hilton (lStiti), L.R. 2 Eq. 810, 
at 815.

A gift followed by such expressions as "in full confidence,’’ or in "full 
trust and confidence," or "well knowing," or the expression of a desire, or 
request, or wish that the legatee will dispose of the pro|x*rty in accordance 
with the testator’s wishes, or even in a certain s|iecificd manner, will not now 
impose a trust on the donee. Theobald, p. 4SI).

The question to l>e decided in this case is—what was the in
tention of the testator as expressed in clause 11 of the will quoted 
above?

N. B.
8. C.
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In the first place, upon reading the will, it appears to me that 
the testator never intended that his residuary estate should go 
to his brothers and sisters. In clause 10 of the will he gives to 
his sister Elizabeth “any moneys that may be due to me from her 
at my death,” and he directs his executors to give her a release in 
full for all such amounts. He also gives to his brother John and 
to his sister Ellen McGuire the sum of .$1 each, and then follows 
this by a gift of the residue of his estate to the n , as
quoted. It also appears that in clause 2 of the will he gives to the 
Homan Catholic llishop of Saint John a sum of money for a par
ticular and specified purpose, using apt language for the creation 
of a trust in this particular instance. We also find in clause 8 of 
the will a gift to the Homan Catholic Bishop of Saint John to be 
used in keeping in order the testator's grave.

Then comes clause 11 in which the words to be construed arc

5194
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found. By this clause the entire residuary estate is given to the 
appellant for ever, and then follow the words in which the testator 
expresses his desire that the residuary devisee will exercise and 
carry out the requests and directions which he may give him by a 
document, etc. Are these words anvthing more t han the expression 
by the testator of the possibility of his wishing in the future to 
give some particular directions to the residuary devisee with 
respect to the residuary estate or some part of it, and when the 
testator used these words did he intend that the whole residuary 
estate should be held by the residuary devisee in trust with the 
possibility of the whole residuary estate going to his brothers and 
sisters and nephews and nieces, for want of any specific directions 
in the future? It would have been more satisfactory if some in
formation had l>een furnished at the hearing in this case, as to 
the situation in life of the testator, his relations with the appellant 
and other matters respecting his property, which might have 
thrown some light upon the questions to be decided, but in the 
absence of any information of this kind, we are compelled to decide 
the cast1 simply upon the words of the will. After giving this 
matter the best consideration of which I am callable, 1 find it 
impossible to come to the conclusion that the testator ever in
tended to impress with a trust the residuary estate which he.gives 
to appellant. I think that he intended that the residuary estate 
should go to the appellant for his own use, subject to the possi
bility of his asking at some future tin e to make solve particular 
disposition of the estate or of some part of it. The case of Fenton 
v. Hawkins (1801), 4 L.T. 737, 9 W.R. 300, is very similar to the 
case in hand. In the case cited the testator devised and bequeathed 
his residuary real and personal estate to his trustees as tenants 
in common “subject however to such disposition, limitation or 
appointment thereof as he might by any deed or writing duly 
executed thereafter direct, limit or appoint.” The testator made 
no such disposition and it was held that the persons mured took 
the residuary real and personal estate equally between them. 
Wood, V.C., in giving judgment in this case said, “There was a 
specific devise and bequest to the three executors as tenants in 
common subject to any disposition which the testator should 
subsequently make. He may have intended to make such a 
disposition, and one adverse to the interest of the three legatees,
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luit he never did, or he might have carefully avoided making any B 
such disposition, thinking he had given it already to those he 8. C. 
intended to benefit by such subsequent disposit ion. The gift being Casey 
to them as tenant sin common, precluded the presumption that they ^ ^
were mere trustees. They, therefore, were entitled beneficially in -----
the absence of any subsequent disposition. The testator had not ( hundl,*r’J 
expressed any clear determination that he would make any such; 
had he been more explicit upon that head, it might have made a 
difference—in fact, there was no trust declared adverse to the 
beneficial interest in the fund.” See 4 L.T. 737. In the judgment 
in this case, as reported in 9 W.R. 300, the following words appear 
—“This clause appeared to indicate an undecided state of mind 
whether he would make a subsequent disposition. He did not say 
he intended to make such a disposition, but merely that he might 
make it and the three persons would take liable thereto.” The 
words last quoted seem to me to be very applicable to this partic
ular case. James Hurley does not say in his will that lie intends 
to make any subsequent disposition as to his residuary estate, 
but uses the words “which 1 may give him respecting the same 
by a document, etc.” As in the case of Fenton v. Hawkins, the 
appellant takes the residuary estate for his own benefit but liable 
to any subsequent disposition made by the testator.

In addition to the cases already mentioned the following cases 
may be referred to with advantage in the discussion of the case 
in hand:

Irvine v. Sullivan (1869), L.R.8 Eq. 673; cited by the appellant 
in his factum in this case. In the case last cited the testator gave 
certain property to D.I. “absolutely trusting she would carry 
out his wishes with regard to the same with which she was fully 
acquainted.” It was held that I). I. took the property beneficially, 
but subject in part to the wishes which the testator had expressed 
to her, and as to which she had bound herself. James, Y-('., in 
this case says that “supposing he (the donee) was a trustee 
simplicitir, it would have been the simplest thing in the world to 
have confided that same trust to the executors whom she appointed 
trustees.” Now in the will of James Hurley, while he did not 
appoint his executors Farrell and McHugh trustees under his 
will, he does give certain directions in his will (see clauses 1 to 5) 
by w hich his executors are hound and he could very well have made
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them trusters of his residuary estate, had he intended to impress 
it with a trust for any particular purpose or object.

Hank of Montreal v. Bower, 180. R. 220, was also cited by counsel 
for the appellant on the argument. In this case Boyd, C., dis
cusses some of the cases already referred to, but says:—“It 
would be an otiose* undertaking to ge> through all the cases, for 
they are numerous anel cannot l>e reconciled.’1 He aelels that 
since Lambe v. Barnes, already cite*d, there has been a new departure 
in favor e>f cemfining language supposée! to create a trust for the 
children within much narrower limits than in some of the e*arlier 
cases.

Be Hamilton, [1895] 2 Ch. 370, 04 L.J. Ch. 799. In this case 
Linelley, L.J., quotes with approval the worels of Cotton, L.J., 
in his judgment in Be Adams and the Kensington Vestry, 27 Ch.D. 
394, alreaely referred to.

As to the money accruing freun the policy of insurance upon 
the life of the testator, which was by the policy made payable to 
“my testamentary executor the Reverend Tim Casey,” 1 find 
myself unable to agree with the view of the Chief Justice of New 
Brunswick in the judgment appealed from. The Chief Justice 
says that the words quoted mean that the appellant should hold 
the money arising from the policy in the same way as he held 
the residuary estate. As in my view the appellant does not take 
the residuary estate as a trustee, but for his own use, it follows 
that I must hold that he takes the money aecruing from this 
policy for his own use and in the same way as he takes the rcsiduarv 
estate. In my opinion the will and the policy should be dealt 
with separately, and I do not think that even if by the will, the 
appellant took the residuary estate as a trustee, it must necessarily 
follow that he takes the insurance moneys in the same char
acter. It seems to me that the words used in the policy and quoted 
above are merely descriptive of the person to take the money and 
do not mean taken alone, that he is to hold the insurance moneys 
as a trustee, and I do not think that I should look at the will 
in order to arrive at a construction of the words used in the 
policy.

1 regret that 1 am unable to agree with the judgment of the 
Chief Justice of New Brunswick, but 1 am of the opinion that 
the appeal should be allowed.

Grimmeh, J., agreed.Grimmer, J. Appeal allowed.
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ROYAL TRUST Co. v. TOWN OF CASTOR.

Alberta Supreme Court, Hyndman, J. October 18, 1917.
1. Chattel mortgage (§ II A—7)—Tri e expression of consideration.

The consideration in a chattel mortgage is truly expressed, not
withstanding a portion of it was not actually paid over but formed 
part of a debt for which the mortgage was given.

2. Chattel mortgage (§111—38) — Renewal—Extension of time.
An order extending the time for renewal of the mortgage, made 

subject to the rights of third parties, is effective as against those whose 
rights have not accrued at the time the order was made.

3. Chattel mortgage (§ II B—10)—Sufficiency of description.
In a chattel mortgage of a hotel business and the effects therein, 

the description is sufficient for all reasonable purj>oses if it fully 
describes the premises upon which the effects are situated.

4. Chattel mortgage (§11 A—7)—Sufficiency of affidavit—Clerical
defects—Effect of possession.

The affidavit of bond fides made by the manager of a company 
need not state knowledge of the circumstances connected with the 
mortgage, as required by sec. 22 of the Bills of Sale Ordinance (C.C). 
1898, c. 43, as amended in 1915, c. 2, s. 11); nor is a clerical error as to 
the name of the mortgagee fatal to its validity. Besides, possession by 
the mortgagee, even in the form of seizure without removal, has the 
effect of curing any defect in the mortgage, and will prevail over a 
subsequent seizure of the chattels by a municipality for arrears in taxes.

Action for illegal seizure of chattels claimed under a chattel 
mortgage*.

A. M. Sinclair, and D. L. Redman, for plaintiff: James Muir, 
K.C., and G. F. Auxier, for defendant.

Hyndman, J.:—The plaintiff company is the trustee for the 
debenture holders of the Calgary Brewing and Malting Co., 
Ltd., under and by virtue of a deed of trust made between the 
parties, dated October 1, 1912. On April 15, 1913, one Carl 
Stettlcr, of the town of Castor, hotel-keeper, executed a mortgage 
covering the goods and chattels in the National Hotel, Castor, 
hereinafter described, in favour of the plaintiff for the sum of 
$15,500, which was duly registered in the Red Deer Registration 
District, on April 24, 1913, and was fyled in the St et tier District 
on May G, 1915, Stettler being, in the year 1913, included in the 
Red Deer District. The property mortgaged was described in 
the instrument as follow's :

All and singular the leasehold interests, live stock, vehicles, furniture, 
furnishings, bedding, household linen, office fittings, stoves, furnaces, heating 
apparatus, kitchen utensils, cutlery, dishes, provisions, bars, bar fittings, 
beer pumps, mirrors, stock-in-trade including spirituous, vinous and malt 
liquors and other beverages, tobacco, cigars and cigarettes, leasehold interests, 
license to sell intoxicating liquors and all other goods, chattels and personal 
effects whatsoever owned by and in jKJSsession of the mortgagor and used by 
him in connection with his business as a hotel-keeper licensed to sell intoxiea-
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ting liquors, and living in, on, around and about, or in connect ion with the 
premises situate on the billowing described land, that is to say: lots 8 and 9 
and 10. block (i. according to a map or plan of part of the Town of Castor of 
record in the Land Titles Office for the North Alberta Land Registration 
District as Plan 8387 'I'. Castor, the hotel in question being situate on said 
lots.

On October 11, 1910, the plaintiff company issued a warrant 
to the sheriff of the Judicial District of Stettler authorizing him 
to distrain on the goods and chattels secured by the said mortgage 
under the power contained therein, the mortgage then being in 
arrears for principal and interest, and in pursuance thereof the 
sheriff, through his bailiff, one Jeffries, on October 18, 1910, 
seized all the goods and chattels in the hotel. According to the 
evidence, the bailiff started to make out his schedule about 8.30 
a.m. and finished about 12 o’clock noon. On the same day a 
distress warrant was issued to the sheriff from the clerk of the 
defendant town against the same goods and chattels for arrears 
of taxes owing by Stettler against the lands upon which the hotel 
is situated and other lands. According to the evidence of Jeffries 
this second seizure1 was made alxmt 4 o’clock in the afternoon, 
and he continued in possession for both parties. Stettler himself 
left the hotel three or four days after the1 seizure and thereafter 
the hotel was managed by an agent of the Royal Trust Co. About 
1 month after the seizure the goods were sold by an auctioneer on 
behalf of the town under the second seizure, sale' being made 
“en bloc.”

At the time of the seizure by the defendant the plaintiff ten
dered to the town the sum of 8921.70, being the full amount of 
the taxes owing against the loto upon which the hotel is situate, 
which tender was refused, the town insisting on payment in full 
of their claim in respect of all taxes owing by Stettler, notwith
standing the said chattel mortgage and the first seizure.

The amount of the indebtedness under the chattel mortgage1, 
according to the evidence of McMillan, treasurer of the brewing 
company, was 820,020.72 as at March 24, 1917.

The action has been partly tried by Scott, J. (Royal Trust 
Co. v. Town of Castor, [1917] 1 W.W.R., 1529), who held that if 
the chattel mortgage referred to was at the time valid and sub
sisting as against the defendant, the defendant was not entitled to 
seize and sell the goods covered by it for the purpose of satisfying 
taxes due by Stettler in respect of other lands than those upon
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which the said goods were situated at the time of the seizure, 
and the question of the validity of the chattel mortgage remained 
for decision.

The principal objections raised by the defendants are as follows: 
(1) That the consideration for the mortgage was not truly ex
pressed therein, (2) That the mortgage has not been duly 
renewed, (3) That it does not contain a sufficient description of 
the chattels, (4) That the affidavit of bona full* in the mortgage 
and in certain renewals thereof do not state that the mortgagor 
was justly and truly indebted to the “mortgager in

Objection 1. The facts are that the said St et tier and one 
K. L. Shaw borrowed from the Calgary Brewing and Malting Co. 
Ltd., about the year 1909, the sum of $12,000. It was all repaid 
wit h t he exception of $3,500, and in t he year in which t he mort gage 
was given Shaw disposed of his interests to Stettler. Stettler 
then made an arrangement with the ( algary Brewing and Malting 
Co., Ltd., to borrow a further sum of $12,000 and assume the 
liability for the $3,500, which sums together amount to $15,000, 
and in consequence the mortgage in question was arranged. The 
$12,000 was actually paid in two cheques of $9,000 and $3,000. 
not all direct to Stettler but to parties to whom he owed money 
or at his direction, and I find as a fact that so far as $12,000 is 
concerned it was actually paid over in cash. Part of the 
objection was that the balance, viz., $3,500, was not in 
fact paid over, but 1 fail to see the necessity for Stettler paying 
this amount only to receive it back again immediately. Instead of 
this formal exchange, a simple cross cut rv was made. Plaintiff was, 
in fact, the trustee for the debenture holders, and although the 
moneys may not have actually been handled by the trust com
pany, still the methods employed as between themselves and the 
brewing company as a matter of internal management, in my 
opinion, should have no bearing on the case so far as outside parties 
are concerned. I am satisfied the money was in fact secured for 
the benefit of the debenture holders and management of the funds 
by the trust company is something which they would have to 
answer for to their cestui que trust. 1, therefore, hold that the 
mortgage does in fact express the true consideration.

As to objection 2. It seems to me that the order of Mahaffy, 
J., made on May 23, 1910, extending the time for renewal until
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June 23, 1910, which renewal was fyled on May 25, was sufficient 
to cure all defects which may have existed in this respect up to 
that time. The order was made subject to the rights of third 
parties accrued by reason of the said omission to register the said 
renewal within the time required by law. At the date of the order 
there were no rights accrued as against these goods in favour of 
the town, and therefore the order should Ik* considered effective 
as against the defendant.

Objection 3. In Quirk v. Thompson, 1 Terr. L.R. 159, which 
was affirmed in the Supreme Court of Canada, 18 Can. 8.C.R. 
095, it was held that the following descripion in a chattel mort
gage was sufficient.

All and singular the goods, chattels, stovk-in-t rade, fixt ures and store build
ing of the mortgagors used in or pertaining to their business as general merch
ants, said stock-in-trade consisting of a full stock of general merchandise now 
being in the store of the said mortgagor on the north half of section six (6) tow n
ship nineteen (19) range twenty-eight (28), west of the fourth meridian.

I fail to see any distinction between that case and the present 
one, the lands upon which the property is situated being fully 
described. In my opinion the description of the goods and 
cliattels therefore ought to be considered as sufficient for all reason
able purposes.

As to Objection 4. The form used was one printed for the 
“Ranchmen’s Trust Co., Ltd.,” which had formerly been the 
trustee* for the brewing company debenture holders. The words 
“Ranchmen's Trust Company, Limited,” throughout the docu
ment, were stricken out, and “Royal Trust Company” inserted in 
lieu thereof, except in the affidavit of bona fides, which in part 
reads as follows :

(1) I am the manager of the Royal Trust Company, the mortgagee, an 
incorporated company; (2) That Carl Stettler the mortgagor in the fore
going chattel mortgage named, is justly and truly indebted to the Ranchmen’» 
Trust Company Limited, etc., etc.

In my opinion, this is a mere clerical error, and could not possibly 
mislead anybody, and should not be held fatal to the validity of 
the mortgage, and there appears to me to be ample authority for 
so holding. (Goldrick v. Hyan, 17 A.R. (Ont.) 253.)

There was a further objection, namely, that the affidavit of 
bona tides is insufficient lx*cause it is not stated by the agent 
“that he is aware of all the circumstances connected therewith 
or was authorized to make the mortgage.” If the mortgage had
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been to an individual and the affidavit were made by an agent, 
undoubtedly it would have been necessary to first file a power of 
attorney authorizing him to act, and the affidavit should state 
the agent’s knowledge, but here the affidavit is made by one Syd
ney Kidd as “manager” and though not stating whether he is 
the general, local or branch manager, the evidence is clear that 
he is the manager for Alberta. It is, therefore, unnecessary for 
him to state his knowledge of the circumstances by reason of 
sec. 22, Rills of Sale Ordinance, ('.(). 1898, c. 43, as amended 1915, 
Stat. c. 2., sec.11, which enacts as follows:
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See. 22. For the puriMwe of making the affidavit of bona fide* required 
by sees. 6, 8, and 9 of this Ordinance and the affidavit required by see. 17 
of this Ordinance, the expressions “mortgagee,” “bargainee," or “assignee” 
shall, in addition to their primary meaning, mean and include the general, 
local or branch manager of any mortgagee, bargainee, or assignee, being an 
incorporated company.

If, however, I am wrong in any of the above conclusions it 
seems to me that the act of taking possession exercised by the 
plaintiff prior to any seizure made by the town under the circum
stances here ought to be considered as having the effect of 
curing any defect there may have been in the mortgage. It is 
true that the goods and chattels were not removed from the build
ing, but I cannot see how that should be expected, at least up to 
the time of the alleged seizure by the town. The building was a 
fairly large one, filled with the usual furnishings of a country 
hotel, and it would have been impossible or at least unreasonable 
and unbusinesslike to move the goods at once. The seizure, too, 
was not opposed by Stettler, but, on the contrary, assented to if 
not expressly authorized by him, and the plaintif)' was really in 
possession with his consent. It is true Stettler did not leave the 
premises for three or four days. Mr. Muir, counsel for the town, 
contended t hat as there was no actual or visible change of posses
sion, therefore the claim of possession should not be available 
to the plaintiff. I am of the opinion, however, after a considera
tion of all the facts that possession exercised here was effective. 
1 cannot see how the plaintiffs could be expected to do much more 
than they did. The plaintiff having permission from the owner, 
the taking of possession was not in any way wrongful or illegal, 
granting that the mortgage was defective.

It is laid down in Barron and O’Brien, 2nd ed., p. 83:

19—37 D.L.R.
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When a mortgage from some cause is invalid as against creditors, purchas
ers. etc........ if the mortgage be good and valid between the immediate parties,
then there is nothing to prevent the mortgagee making good his title to the 
goods mortgaged by taking jmssession. but this, of course, is required to lie 
done before the rights or liens of others attach on the property mortgaged.

In the case at bar, although the town had a claim against 
the mortgagor for taxes on the lands in question and other 
lands, yet, in my opinion, they had no rights as against these 
specific goods until actual levy was made, and which in this case 
was clearly not until after the plaintiff through the sheriff’s 
bailiff had already taken possession. They were, of course, 
creditors of Stet tier's, but it seems to me they had no greater 
rights than any ordinary creditor would have until they actually 
levied under legal process against these particular goods, and until 
that act or proceeding took place, I do not think they should Ik* 

considered as being one of the class of creditors referred to in the 
Bills of Sale Ordinance. It was not until the actual issue of the 
warrant that they had any specific right against the goods, 
and as possession was taken by the plaintiff prior to that it would 
seem to me that any right which defendant might have had 
ought to be considered as subject to the plaintiff's mortgage; 
consequently they were in my opinion too late to avail themselves 
of any defects in the mortgage in question.

Again, in Barron and O’Brien, 2nd ed., p. 84.1 find the following :
Though the mortgage may be good inter porte* yet itosscssion taken by 

the mortgagee. even though to cure defects such as have been mentioned, 
may be against the consent of the mortgagor, and the further question then 
arises, does possession so taken have the same saving effect ? As against the 
mortgagor, the mortgagee assumes to do that which he is unautlwrized to do. 
and in the doing of it constitutes himself as wrong-doer.

There apjicars to Ik* some doubt :is to the legal effect of a mortgagee 
taking |H»ssession when his act is not acquiesced in by the mortgagor, nor 
authorized by the mortgage.

If, as against the mortgagor, the right exists, or if the mortgagor becomes 
privy to the act, then unquestionably all defects in the mortgage are cured, 
and the mortgagee’s title becomes paramount, but if what the mortgagee does 
is absolutely illegal, it then becomes necessary to consider the degree or kind 
of possession taken by the mortgagee.

Ah staled above, in this cast* there is no question about the 
legality of the plaintiff’s act in taking possession as they had 
ample authority from Stettler for so doing.

A further point was raised on the argument by Mr. Muir, 
that this was not the act of the Royal Trust Co. at all but merely 
that of the Calgary Brewing and Malting Co., Ltd., inasmuch
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as the manager of the Royal Trust Co. took no part in the matter. 
McMillan, the treasurer of the brewing company, explained this 
by saying that although the money in fact belonged to the Royal 
Trust Co., by arrangement, not put in any formal way, or even in 
writing, it was the usual thing for the brewing company to look 
after collections and matters of this character and pay the prin
cipal ox er to the Royal Trust ( o., retaining t he interest t hemselves, 
in other words, the brewing company ami their trust ec had adjust
ments from time to time of the money received from sources 
such as this. It seems to me that this is a logical and reasonable 
explanation of the matter, and 1 am unable to w*e what possible 
effect it can have on the rights of other parties. If the trust 
company is willing to leave the care of such matters to the brewing 
company it seems to me that it is their own concern and on their 
own responsibility.

On the whole, therefore, 1 have come to the conclusion that 
the mortgage is valid and, in any event, possession has cured 
any possible defects there may be in it. and plaintiff is entitled 
to judgment.

There will therefore be a reference to the clerk of tin1 court or 
the master to ascertain the amount of damages suffered by the 
plaintiff by reason of the acts of the defendant, and there will be 
judgment accordingly in favor of the plaintiff with costs.

./ udgment for plaintiff.
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FOSTER v. TOWNSHIP OF ST. JOSEPH. ONT.
Ontario Supreme Court, Appellate Division, Meredith, C.J.C.I\, Riddell, -------

Lennox and Rose, JJ. May 8, 1917. 8. C.
1. Taxes (§I F—75)—Exemption—“Buildings on mineral land.”

Buildings used in connection with the working of » dc|>osit of trap- 
rock are not “buildings on mineral land” within the exemption pro
visions of the Ontario Assessment Act (R.S.O. 1914, eh. 195, see.
40 (4)).

2. Taxer (§111 D—135)— Remedy for illegal assessment—Appeal-
Injunction.

Injunction is not the proper remedy for an illegal assessment where 
there is a statutory right of apfieal to the Court of Revision.

Appeal by plaintiff from the judgment of Latchford, J., 39 Statement. 
O.L.R. 114, dismissing a motion by the plaintiff to continue an 
interim injunction restraining the defendants from proceeding 
with the sale of certain chattels of the plaintiff, seized for non
payment of taxes levied under an assessment of buildings of the 
plaintiff, used in connection with their working of a deposit of
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trap-rock in the township of St. Joseph, the plaintiff contending 
that his buildings were exempt from assessment by virtue of sub
set*. (4) of sec. 40 of the Assessment Act, R.S.O. 1914, eh. 195. 
Affirmed.

R. C. H. Cassels, for the appellant.
W. E. Raney, K.C., for the defendants, respondents.
The judgment of the Court was delivered by
Meredith, C.J.C.P.:—Mr. Cassels lias said all that could be 

said in favour of this appeal, has thrown a good deal of light upon 
the subject of it, and lias discussed the whole matter in a manner 
that was interesting and instructive. But he has failed to 
convince me that the trial Judge was wrong in regard to either 
of the points that are raised in this appeal, and which were dis
cussed and considered in the Court below*.

It seems to me, as it seemed to the trial Judge, that cases of 
this character were intended by the Legislature to be dealt with 
in the Courts of Revision only; that the Legislature has striven 
long to produce that effect; and I agree with my brother Riddell 
in the observation made by him, tliat it has lieen generally sup
posed that at lapt it has succeeded. If not, it is not because it 
has not tried often enough and with sufficient determination.

This is not a case in which, even if Mr. Cassels were right in 
his contention, there was no power to tax. As has been pointed 
out during the argument, there was a right to tax to some extent. 
For myself, I have no hesitation in saying tliat, if there had been 
really no power to tax because of the provisions of sec. 40 of the 
Assessment Act,* yet, these lands being in the municipality, the 
proper place for obtaining relief from assessment for the purpose 
of taxing them w as the Court of Revision in the first instance, and 
that all the questions involved in this action ought there, and not 
here, to have been so dealt with : see Hislop v. City of Stratford 
(1917), 38 O.L.R. 470, 34 D.L.R. 31. But, as I have said, that 
is not so; and, therefore, speaking for the Court, it is enough to 
say that, in the facts of this case, it was one for the Court of 
Revision.

As has been pointed out, the buildings assessed do not come
•Section 40 (4) of the Assessment Act, R.S.O. 1914, ch. 195. provides that 

“the buildings, plant and machinery in, on or under mineral land, and used 
mainly for obtaining minerals from the ground, or storing the same, and 
concentrators and sampling plant . . . shall not be assessable.”
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within the exemption relied upon ; indeed Mr. Cassels has admitted 
that there was a right and a duty to tax part of the land—that a 
part of it is plainly not exempt.

In my judgment, therefore, there was a right of appeal against 
the assessment in question to the Court of Revision; and that 
right was the only one open to the appellant here to remedy any 
wrong he may have sustained- if he sustained any—in being 
assessed as he was assessed. And this is enough to dispose of 
tips appeal in favour of the respondents.

Rut, as the trial Judge has dealt with the case upon its merits, 
and as it has been discussed here so fully in that respect, it may be 
better to say that we all agree with the trial Judge in his conclusion 
in this respect also.

It is quite plain from sec. 40 of the Assessment Act that the 
minerals which arc exempt are not all of those things which form 
part of the mineral kingdom in the general subdivision of all things 
into animal, vegetable, and mineral matter, it is quite plain from 
the words of the Act that it is the more valuable minerals which 
arc exempt; not, as in this case, the mere rock, but minerals in 
and to be won out of the rock, if any there were in it. It will l>e 
observed that buildings and machinery used mainly for obtaining 
or storing minerals, and concentrators and sampling plant, are, 
with the minerals in, on, or under the land, not assessable—words 
inapplicable to the rock in question, used in road-making and 
road-repair only, as gravel and sand may be. The rock in question 
is not, and contains no, mineral of the character exempt under the 
legislation in question.

If that be not so—if Mr. Cassels be right in his contention— 
what would there be of land that could be taxed? What would 
be left that is not mineral in character, in the broadest meaning 
of the word mineralf

I am quite of the opinion that the learned Judge who tried 
this case was right upon both points; and, therefore, I am in 
favour of dismissing the appeal. Appeal dismissed.

CANADIAN WESTERN FOUNDRY & SUPPLY Co. v. HOOVER.
Albirta Supreme Court, Ap/iellale Division, Harvey, C.J., Berk and Walsh, JJ.

Octofter 18, 1917.
Contracts ($ IV C—3">0)—“Satisfactory completion” —Substantial

PERFORMANCE.
The substantial performance of work under a contract is a “satis

factory completion” thereof, though minor details have not been 
supplied, and the contractor is entitled to the contract price less the 
cost of supplying the minor omissions.

ONT.

s.c.
Foster 

Township 

St. Joseph.

Meredith,
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Appeal by defendant from the judgment of Morrison, J., in an 
action for the eon tract price for work performed. Varied.

f. 1'. Bennett, for appellant; (S. B. O'Connor, K.<\. for 
respondent.

The judgment of the Court was delivered by:
Walsh, J. The plaintiff sued to recover .$295.53. being the 

balance due under a contract between it and the defendant for the 
supplying and installation of an electric light plant in the defend
ant ’s house and barn. The written contract contains the following 
expressions ; “guaranteed satisfactory. Terms cash on satis
factory completion." The defendant resists the plaintiff’s attempt 
to make him pay this money upon the ground that there has not 
Iwen a “satisfactory completion” of the contract by the plaintiff. 
His Honor, Morrison, J., who tried the case, held against this 
contention, but made an allowance to the defendant to cover the 
costs of some minor omissions and defects which he thought the 
plaintiff should supply and remove. From this judgment the 
defendant appeals.

In my opinion the judge reached the proper conclusion upon 
the main issue, that is the satisfactory completion of the contract. 
The defendant’s expert put the plant under a three hours’ test, 
and he afterwards made a test of the wiring. He summarised 
the result by saying “the plant seemed to work fairly satisfac
torily.” His criticisms of the system were confined to compara
tively small matters of detail, some of which were upon mere 
questions of taste. The plaintiff’s expert, while saying that there 
were a few things which he would have insisted upon having 
done, considered, upon the whole, that the contract was satis
factorily completed. The conduct of the defendant, however, 
lends the strongest possible support to the plaintiff’s contention. 
The work was finished early in April, 1919. The defendant on July 
7 following sent the plaintiff a cheque for $350 on account. There 
is not in his covering letter even the semblance of a complaint 
about the plant or its installation. On the contrary, he explains 
the comparative smallness of the cheque by saying that “it seems 
to be about the limit of my bank account,” but he promised that 
lie would send more shortly. He had then had three months’ 
use of the plant, in the course of which he must have noticed many 
of the things of which he now complains, even indeed if they were

I
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not observable and observed by him as the work of installation ^TA. 
proceeded, as I think some of them at least must have been. 8 <\ 
This letter constitutes the only written evidence of anything Canadian
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that occurred between the parties after the making of the contract, 
and there was but little if any attempt made to show that before
the writing of it verbal complaints were made by the defendant, 
and any such attempt was to my mind quite unsuccessful. There 
has been, 1 think, a substantial performance by the plaintiff of 
its contract so as to entitle it to payment of the balance of the 
contract price, less so much as upon the evidence should properly 
be deducted to cover the cost of supplying such minor omissions 
and curing such minor defects as are thereby established.

Dakin v. Lee, [1910] 1 K.B. 506, is a very recent judgment of 
the Court of Appeal in Kngland on the subject of the rights and 
liabilities of the parties under a building contract which has been 
substantially, though not absolutely, performed. Lord Cozcns- 
Ilardy, M.R., says, at p. 579:

To suy that a builder cannot recover from a building owner merely 
because some item of work has been done negligently or inefficiently or 
improperly, is a pro|M>sition which I should not listen to unless com|ielled by 
a decision of the House of Lords. . . 1 regard the present case as one of
negligence and bail workmanship, ami not as a case where there has been an 
omission of any one of the items in the specifications. The builders thought, 
apparently, or so they have sworn, Huit they had done all that was intended 
to be done in reference to the contract; ami I suppose the defects are due to 
carelessness on the part of some of the workmen or of the foreman; but the 
existence of these defects does not amount to a refusal by them to perform 
part of the contract ; it simply shows negligence in the way it* which they have 
done the work. . . It seems to me that the result is that the builders
are entitled to recover the contract price, less so much as it is found ought to 
be allowed in respect to the items which the official referee has found to be 
defective.

And Pickford, L.J., .says, at p. 580:
I cannot accept the proposition that if a man agrees to do a certain 

amount of work for a lump sum every breach which he makes of that 
contract by doing his work badly, or by omitting some small portion of it, 
is an abandonment of his contract, or is only a performance of part of his 
contract, so that he cannot be paid his lump sum. It seems to me that 
there would be a performance of the contract, although some part of it 
was done badly, and that seems to me to be the position here.

Thin is practically in accord with the view which my brother 
Reck took in Walts v. McLeay, 19 VV.L.R. 916, at 920, which xvas 
decided before Dakin v. Lee. I think that the words, “guaranteed 
satisfactory. Terms cash on satisfactory completion of job,”

Hoover.
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do not mean that it was to he left to the mere whim of the defend
ant to say whether or not the work was satisfactory, hut that it 
is a question of fact upon the evidence whether or not there lias 
been a satisfactory performance of it by the plaintiff.

The judge allowed $20 as a sum which ought to cover those 
omissions and defects. With res', « A I think he erred on the side 
of moderation in making this allowance. The plaintiff’s expert 
put the cost of material which he thought should he supplied at 
$2 in addition to which there would he the labour of putting it on. 
The witness’opinion was that it would involve an hour’s work, 
amounting to $1, but there is the suggestion that the workman 
would have to come from Stettler, some miles distant, in which case, 
of course, the cost of the labour would greatly exceed that sum. 
The defendant’s expert was of the opinion that it “could not he 
done under $45 or $50, and it is not quite clear to me that he in
cluded in thiscstimate the cost of the labour. The judge slightly 
misconceived the evidence of this witness, for he says that his con
clusion was that to put the plant into proper condition “would 
cost at the outside $40.” He struck what he called “a balance 
between the two extremes,” and fixed $20 as the proper sum to 
deduct. 1 do not think it was a case for the splitting of the 
difference. Each of these men was not speaking of the same things 
when giving his estimate, so it is not a case of two men differing 
in their opinions as to the value of certain agreed work and 
materials. The defendant’s witness saw a good many more 
things requiring attention than did the plaintiff’s witness, 
and this accounts for his larger estimate. I think the 
allowance should have been made by a determination as to 
which of the things thus spoken of should lie done to complete 
the work. The defendant’s witness had a much better oppor
tunity to speak accurately of them than the plaintiff’s witness had, 
for he made a much more thorough examination of the wiring 
and the details of the installation than the other man did. The 
judge has not discredited either witness, and so we are free to 
act upon our own view of their evidence. I would increase the 
allowance to $45, being the minimum of the estimate of the defend
ant's witness and reduce the plaintiff’s judgment to $219.45. 
With this exception 1 would dismiss the appeal.

There was a dispute at the trial over some extras for which
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the plaintiff made claim ami succeeded. The allowance of these 
extras was appealed against hut that ground of appeal was aban
doned on the argument. As each party has succeeded in part, 1 
will allow no costs of the appeal to cither party. The measure of 
the defendant’s success is considerably less than that of the plain
tiff, but his costs of the appeal arc proportionately higher, for 
he has had all the expense of preparing the appeal book so 
that this disposition of the costs is not inequitable.

Judgment varied.

CAMPBELL v. MEDLEY.
Ontario Su/trente Court, Appellate Division, Meredith, C.J.C.P, Lennox, J.

Ferguson, J.A. and Hose, J. May 17, 1917.

Animals ($ IA—6)—Fkk.k naturæ—Escaped fox—Property rights.
A fox escaped from tin- premises of his breeder, and at large for a week 

without the owner knowing of the escape, is an animal ferae naturae, and 
belongs to the persons who reduce it to their possession.

ICiame and Fisheries Act, K.ti.O. 1914, ch. 202, and see. 345 of ( rim. 
Code, considered.]

Appeal by the plaintiff from the judgment of the Senior 
Judge of the County Court of the County of Middlesex, dismissing 
without costs an action brought in that Court.

The following statement of the facts is taken from the judg
ment of Lennox, J.:—

This action is brought to recover the value of what is called 
a “patch” fox, shot and killed by the defendant Hedley, assisted 
by the defendant McIntosh. The plaintiff is a breeder of foxes 
and propagates them for profit. This fox was bom on the 
plaintiff's ranch, and reared in a state of captivity. It was the 
progeny of captive foxes purchased from other breeders, and 
these again had been reared from captive stock ; thus the fox in 
question was one of a third generation of captives. They were 
kept by being penned in to prevent their escape; at all events this 
one was kept in a pen, as otherwise it would escajje and leave 
the plaintiff’s premises, and it did escape on this occasion 
and was at large for several days, and possibly for a week, 
before the plaintiff was aware of it. It was shot ui>on 
the property of a third ]>erson. The plaintiff claimed the 
value of the fox as a living animal—its value for breeding pur
poses—and alternatively the value of the pelt. The action was 
tried by the Senior Judge of the County Court of tho County of
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Middlesex with a jury. The jury found that the fox the defend
ants killed was one that had escaped from the plaintiff’s rancher 
kennels, and that when they killed it they had no reason to believe 
that it was a fox which had escaped from the kennel or ranch of 
any fox-breeder. The learned Judge of the County Court directed 
judgment to be entered dismissing the action without costs.

J. M. McKvoy, for the appellant.
H". A*. Meredith, for the defendants, respondents.
Lennox, J. (after stating the facts as above):—Mr. 

McKvoy relied upon the judgment in lie Long Point Co. v. 
Anderson, 19 O.R. 487, 18 A.R. 401. That is an interesting case, 
but the decision ultimately, and mainly throughout, turned upon 
the question of the jurisdiction of an inferior Court and the right 
to prohibit it,and does not very closely touch the questions aris
ing upon this appeal.

The question to l>e decided upon this appeal is, whether the 
plaintiff enjoyed an absolute, or only a qualified or possessory, 
title in the fox in question; and this by considering and de
termining whether this fox should be regarded as of the domestic 
or tamed class of animals, or of the class known as animals 
fenr naturae. The former arc the subject of absolute pro
perty, and the owner retains his right of property if they stray 
away, and may retake them if he can find them, living or dead: 
Halsburv’s Laws of England, vol. 1, p. 3G5, para. 797. It is not 
so as to the latter; he has no absolute property; there is a re
cognised qualified property in these; the reclaimer or land-owner 
has a defeasible title, per industriam, or ratione soli, or for other 
causes; and the plaintiff here up to the time of escape had both 
these foundations of title, and could until then, by obtaining 
complete physical control, have become the absolute owner of 
the fox: Halsbury, vol. 1, pp. 3Ü5-G, para. 798; for instance, by 
killing it (p. 307, para. 802). But his qualified property in the 
fox by expenditure of time and money and housing on his own 
land, and the incipient power of enlarging this into absolute 
ownership, both came to an end when it escaped and was reduced 
into actual possession by the defendants without his intervention 
or knowledge. The qualifications of this broad general principle 
are well-defined, and rest upon considerations which do not arise 
upon this appeal, such as immediate pursuit, the animus revertendi, 
etc.
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There was nothing like immediate pursuit, and could not be, 
for the plaintiff was not aware that the animal had escaped from 
his pen ; it was not killed uixm his property, in which case he 
would be entitled to the dead animal : Sutton v. Moody (1097),
1 Ld. Ravm. 250; Lord West bury, L.C., in Blades v. Higgs, 11 
H.L.C. at ]). 031 ; it was not started or driven from his enclosure 
or ranch by a wrongdoer: Churchward v. Studdy (1811), 14 East 
249; Karl of Lonsdale v. Bigg (1850), 11 Ex. 054, affirmed in Bigg 
v. Earl of Lonsdale, 1 H. & N. 923; or prevented from returning 
to a place it regarded as a home and was regularly in the habit 
of returning to—it is not pretended that there was an animus 
revertendi, that it regarded its pen as other than a prison, or that 
it would voluntarily return to captivity or human control. The 
plaintiff’s own evidence makes this quite clear; it was struggling 
for freedom, it was pursuing the instincts of its class, and had 
reverted to the common stock at the time it was destroyed.

Lord Halsbury, in his Laws of England, vol. 1, p. 305, para. 
790, says:—

“The common law follows the civil law in classifying animals 
in two divisions, as follows:—

“(1) Domestic or tame (domita, or mansuetce, natura). This 
class includes cattle, horses, sheep, goats, pigs, poultry, cats, 
dogs, and all other animals which by habit or training live in 
association with man.

“(2) Wild (ferœ natura’), and not classed as domestic or tame. 
This class includes not only lions, tigers,eagles, and other animals 
of an undoubtedly savage nature, but also deer, foxes, hares, 
rabbits, game of all kinds, rooks, pigeons, wild fowl and the like, 
and all fishes, reptiles and insects.”

In Kent’s Commentaries on American Law, Blackstone series, 
vol. 2, p. 348, it is said: “ Animals ferœ natura, so long as they are 
reclaimed by the art and power of man, are also the subject of a 
qualified property ; but when they return to their natural liberty 
and ferocity, without the animus revertendi, the property in them 
ceases. ... If an animal belongs to the class of tame ani
mals, ... he is then clearly a subject of absolute property; 
but if he belongs to the class of animals which are wild by nature, 
and owe all their temporary docility to the discipline of man, such 
as deer, fish, and several kind of fowl, then the animal is a subject
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of qualified property, and which continues so long only as the 
tameness and dominion remain.” And he sums up by saying 
(p. 349): “The common law has wisely avoided all perplexing 
questions and refinements . . . ami has adopted the test
laid down by Puffendorf, by referring the question, whether the 
animal be wild or tame, to our knowledge of his habits, derived 
from fact and experience.”

Blackstone says (vol. 2, p. 391): “A qualified property may 
subsist in animals ferœ naturœ per industriam horn inis: by a man’s 
reclaiming and making them tame by art, industry, and education; 
or by so confining them within his own immediate power that they 
cannot escape and use their natural liberty.” And, referring to 
theories and arguments that all animals were originally or in
stinctively wild, he says (pp. 391, 392) : “ ( )ur law apprehends the 
most obvious distinction to be, between such animals as we gener
ally sec tame, and arc therefore seldom, if ever, found wandering 
at large, which it calls domitœ naturœ: and such creatures as arc 
usually found at liberty, which are therefore supposed to be more 
emphatically ferœ naturœ, though it may happen that the latter 
shall be sometimes tamed and confined by the art and industry 
of man. Such as are deer in a park, hares or rabbits in an en
closed warren, doves in a dove-house, pheasants or partridges in 
a mew, hawks that are fed and commanded by their owner, and 
fish in a private pond or in trunks. These are no longer the pro
perty of a man, than while they continue in his keeping or actual 
possession: but if at any time they regain their natural liberty, 
his property instantly ceases; unless they have animumrevertendi, 
which is onl}* to be known by their usual custom of returning.”

And again, after referring to immediate pursuit and the quasi
possession that this implies, Blackstone says (pp. 392, 393) : “ But 
if they stray without my knowledge, and do not return in the usual 
manner" (and â fortiori if there is no habit of return), “it is then 
lawful for any stranger to take them. ... In all these crea
tures, reclaimed from the wildness of their nature, the property 
is not absolute, but defeasible; a property that may be destroyed 
if they resume their ancient wildness and are found at large.”

In Vlery v. Jones (1876), 81 111. 403, in the Supreme Court, the 
defendant was held liable for killing his neighbour’s buffalo when it 
came upon his land. I refrain from commenting upon the decision. 
What is said about liability of a ]>erson who brings something of
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a dangerous character upon his premises, if it escapes and causes 
injury, is dependent upon another principle.

I find in Corpus Juris, vol. 3, p. 16, a classification of animals, 
for which the authority of 2 Blackstone’s Commentaries, pp. 389 
and 391, and 4 Bacon’s Abridgement, p. 431, is cited, which 
appears to be so well borne out by decisions in Britain, and is so 
clear, comprehensive, and exhaustive, that I am tempted to quote 
it, namely :—

“Domestic animals include those which are tame by nature, 
or from time immemorial have been accustomed to the association 
of man, or by his industry have been subjected to his will, and 
have no disposition to escape his dominion.

“Wild animals comprehend those wild by nature, which, be
cause of habit, mode of life, or natural instinct, are incapable of 
being completely domesticated, and require the exercise of art, 
force, or skill to keep them in subjection.”

If these definitions are substantially accurate, and i think 
they are, there is no room for doubt as to the class to which the 
fox in question should be assigned.

And, with this point established, I have not been able to find 
any authority in our own Courts or in the Courts of Great Britain 
that will support a finding in favour of the plaintiff. In Earl of 
Lonsdale v. Rigg, 11 Ex. 654, Rigg v. Earl of Lonsdale, 1 II. & N. 
923, Lord Lonsdale was ultimately declared entitled to recover 
for the grouse in question, because the birds were shot upon his 
grounds, and the alleged wrongdoers were only entitled to past
urage thereon. Here the fox was not shot uixm the plaintiff’s 
property. Blades v. Higgs, 12 C.B.N.S. 50, 13 C.B.N.S. 844, 
11 H.L.C. 621, was decided upon the same principle, and does 
not help the plaintiff. See also Possession in the Common Law, 
Pollock & Wright, 1888, Part III., pp. 231-2; Williamson Personal 
Property, 17th ed., p. 154; Ingham’s Law of Animals (Am.), 
pp. 10 and 11; Falkand Islands Co. v. The Queen (1864), 2 Moore 
P.C. (N.S.) 266, 10 Jur. (N.S.) 807, 11 L.T.R. 9, where a lot of 
cattle had been put upon an island and many of them escaped 
and had adopted a wild life, and were held not to be included in 
the grant of the lands from the Crown; Aberdeen Arctic Co. v. 
Sutter (1862), 4 Macq. H.L. 355, where property in a whale was 
adjudged to the final captor, although previously it had been 
partly captured, and in a sense reduced into possession, by another
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In Cye., to which we were referred, it is said in the text, vol. 2, 
p. 309, that: “Where one has property ratione soli or rationc 
privilegii game taken by virtue of such right become his absolute 
property ; but, generally, in animals fera' natures none can have 
absolute property, for if it be per industriam, it is defeasible by 
the animals resuming their ancient wildness and going at large ; 
if ratione impotentiae, by their attaining strength and departing 
from his land; if propter privileyiuin, by their ceasing to remain 
within his lil>erty ; and if ratione soli, by their quitting or being 
hunted off his land.”

Manning v. Mitcherson (1882), 09 Ga. 447, 47 Am. Rep. 764 
—the escape of a canary bird—does not directly touch the question 
we have to decide in this action, and I am not at all sure that our 
Courts would be prepared to adopt either the decision or dicta in 
that case ; although it has much in abstract justice to commend it. 
1 need not, and do not, however, express any final opinion as to 
the law as there applied.

In Mullett v. Bradley (1898), 24 Mise. (N.Y.) 695, a captive 
sea-lion escaped from New York city, travelled seventy miles, 
was at large for two weeks, but had not regained its place of origin 
on the California coast, when it was captured by a stranger in a 
place where, it was said, it could not continue to exist, and the 
Court decided against the person from whom it escaped. This 
case is directly in point, and coincides with the law relating to 
animals ferae naturae as recognised in our Courts.

The liability of a person who has upon his property, in his 
possession, or under his control, an animal of the ferae naturae 
class, which escapes and does damage, does not necessarily involve 
any question of conflicting proprietary rights. The elephant case, 
Filburn v. People's Palace and Aquarium Co. (1890), 25 Q.B.D. 
258, is an illustration of this. The head-note is: “Held, that the 
defendants were liable, as the animal” (which caused personal 
injuries to the plaintiff) “did not belong to a class which, accord
ing to the experience of mankind, is not dangerous to man, and 
therefore the owner kept such an animal at his own risk, and his 
liability for damage done by it was not affected by his ignorance 
of its dangerous character;” in other words, the plaintiff was not 
bound to prove actual knowledge of a vicious tendency, as in the 
case of domestic animals such as dogs, horses, bulls, etc. The
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judgment in this case and the dicta, as to liability, of Mr. Justice 
Beese in the Illinois buffalo case above quoted, are both amply 
supported by the oft-quoted case of Fletcher v. Hylands (18(>G), 
L.R. 1 Ex. 205, Hylands v. Fletcher (1808), L.R. 3 H.L. 330, 
which is applicable to a great variety of conditions, and declares 
in effect that a person who brings upon his land or harbours 
anything that would not naturally be there, and in itself danger
ous, must safely keep it or be liable for injuries resulting from its 
getting beyond his control; and there is nothing in conflict with 
the decision of Fletcher v. Hylands or the Filburn case in Connor 
v. 11 The Princess Theatre” (1912), 27 Ü.L.1L 400, 10 I).L.R. 143; 
for the decision turns upon the fact, specifically found, that the 
monkey causing the injury was not kept by or in the possession, 
or on the premises, of the defendants. The cases there referred 
to by the late Chancellor Boyd may, however, well be referred to 
in considering liability for injuries caused by animals—which, 
although of a w ild nature, are not yet generally vicious—in con
nection with the broad general doctrine declared in the Fletcher 
case.

It was not urged by the appellants that it does, but it appears 
right to consider whether the Ontario Game and Fisheries Act, 
R.S.O. 1914, ch. 202, affects the position of the parties as to the 
right to the fox in question. If 1 should find that the shooting 
constituted an infraction of the statute, 1 should not find it diffi
cult to conclude that the defendants could not in this way deprive 
the plaintiff of any right of property he possessed until that time. 
The defendants’ violation of the statute would not create in them 
a right of property. Chapter 202 is said to lie “An Act resecting 
the Game, Furbearing Animals and Fisheries of Ontario.’" By 
sec. 2: “This Act and the Regulations shall apply to all game 
hunting, shooting, fish, fisheries, fishing and all rights and matters 
relating thereto.” There are Regulations authorised to be made 
by the Lieutenant-Governor in Council (sec. 4): (a) and (6) 
relating to records and archives and affecting fish companies and 
dealers, which could not affect any question in this action; and 
(c) “containing such further and other provisions as may be 
deemed necessary or desirable for the administration end enforce
ment of this Act and of the Regulations.” There are also other 
Regulations, (a) to (i) inclusive, grouped under the Game Regu-
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animals and birds protected by this Act or by the Regulations 
and the heads, skins and every jiart of such animals and birds.”

Section 10 defines the open seasons for the various animals 
and birds protected by the Act, and sub-sec. (3) thereof makes 
special provision for an extended open season to be enjoyed by a 
person who breeds or imports deer upon his own land and by his 
licensee.

Section 22 provides : “ (1) Where a person has put or bred any 
kind of game upon his own land for the purpose of breeding and 
preserving the same no ]>erson knowing it to be such game shall 
hunt, shoot, kill or destroy it without the consent in writing of 
the owner of the land. (2) This section shall not prevent any 
person from shooting, hunting, taking or killing upon his own 
land, or upon any land over which he has a right to shoot or hunt, 
any game which he does not know or has not reason to believe 
had been so put or bred by some other person upon his own 
land.”

If the Act applies, sub-sec. (2) of sec. 22 would not lie available 
for the defendants, as, although the jury found that “ they had 
not reason to believe,” etc., yet the animal was not destroyed 
upon the land of either of the defendants, and it was not shewn 
that they had a right to hunt or shoot upon the land where it was 
destroyed. Rut the right thus specifically preserved by sec. 22 
(1) is to the person who collects or breeds “game”—as defined 
by sec. 3 (e) —and I cannot find anything in the Act, or the Regu
lations set out therein, stating or indicating that foxes are to be 
regarded as game, or to lie protected under the Act.

Nor were we invited to consider the provisions of the Criminal 
Code, concerning animals capable of being stolen. Of course no 
statute of the Dominion Parliament could determine the civil 
rights of the parties to this action, for the double reason that they 
are not intended to determine questions of this kind, and “property 
and civil rights” are by the British North America Act exclus
ively assigned to the jurisdiction of the legislatures of the Pro
vinces.

Rut sec. 345 of the Code is founded upon the English statute, 
and this statute is the result of a report, recommendations, and
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draft bill submitted by a Royal Commission charged with the 
duty, amongst other things, I apprehend, of taking into account 
a wide range of new conditions concerning the ownership and 
custody of animals; eliminating some rather subtle distinctions of 
the common law between civil or proprietary rights on the one 
hand and the limits of criminal responsibility for intentional 
disregard of them on the other; and, under the sanction of penal 
consequences, to secure to the owners of some domestic animals, 
and to the qualified owners of reclaimed animals ferœ naturœ, 
generally a better defined recognition and greater certainty of en
joyment of the fruits of their expenditure or industry than had 
theretofore been accorded to them in the administrât ion of the 
common law in criminal Courts. It is idle to talk of a dog or cat 
as a domestic animal and the absolute property of A., if B. is at 
liberty to filch them with impunity, because, forsooth, A. or 
others would not regard these animals as desirable for food.

The Royal Commission said: “As to animals, one rule of the 
existing law is founded on the principle that to steal animals used 
for food or labour is a crime worthy of death, but to steal animals 
kept for pleasure or curiosity is only a civil wrong. The principle 
has long since been abandoned; sheep stealing is no longer a 
capital offence; and dog stealing is a statutory offence. But the 
distinction (above referred to) still gives form to the law and 
occasionally produces results of a very undesirable kind. . . . 
It seems to us that the rule is quite unreasonable, and that all 
animals which are the subject of property should also be the 
subject of larceny.”

A consideration of the provisions of the Criminal Code, 
although not necessarily decisive, is therefore clearly relevant.

By sec. 345, sub-sec. 3: “All other living creatures wild by 
nature shall, if kept in a state of confinement, be capable of being 
stolen so long as they remain in confinement or are being actually 
pursued after escaping therefrom, but no longer.”

By sub-sec. 4: “A wild living creature shall be deemed to be 
in a state of confinement so long as it is in a den, cage or small 
inclosure, stye or tank, or is otherwise so situated that it cannot 
escape and that its owner can take possession of it at pleasure.”

Although these provisions do not per se determine the civil
20—37 D.L.R.
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or proprietary rights of the parties to this action, it would, I 
think, be difficult to find a better guide to the proper interpretation 
of what constitutes that state of confinement or control which 
created a qualified property in this fox in the plaintiff, than is to 
be found in sub-sec. 4, or on the other hand a clearer statement of 
the limitations of his proprietary rights, how long they continued, 
and how they were lost, or a better epitome of the effect of the 
decisions than is set forth in sub-sec. 3; or, putting it another way, 
paraphrasing and applying sub-sec. 3, the fox was the plaintiff's 
“so long as it remained in confinement or was being actually 
pursued after escaping therefrom, but no longer.”

See also sec. 350, shewing how very carefully Parliament has 
considered the question as to the quasi-proprietary rights over 
caged animals, and an effort to bring the criminal law into harmony 
with modem conditions.

This action raises most interesting points of law, and I liave 
been tempted to pursue it further than is necessary for the im
mediate purpose of disposing of the issues presented by the appeal, 
but not further, I trust, than is proper, having regard to the 
general question of the position of persons engaged in a compara
tively new industry of a commercial character, and which the 
Legislature may consider entitled to statutory protection.

I am of opinion that the judgment of the learned Judge of the 
County Court was right; and, if I may say so with respect, that 
he exercised a wise discretion in disposing of the costs as he did. 

The appeal should be dismissed with costs.
Hose, J., agreed with Lennox, J.
Meredith, C.J.C.P., and Ferguson, J.A., agreed that the 

appeal should be dismissed. Appeal dismissed.

DUQUETTE v. C. P. R. Co.
Quebec Court of lievieu', Fortin, Grcenshiclds and Lamothe, JJ. May 80, 1917. 
Carriers (§ III D—404)—Notice of arrival—Delivery of notice— 

Demurrage.
An advice note mailed to a consignee, but not received by him, is 

not notice within the meaning of a bill of lading subjecting the goods to 
demurrage charges if not removed after “written notice has been sent or 
given;” the burden of proving that the notice reached the consignee is 
upon the sender.

Appeal by plaintiff from a judgment dismissing his action to 
recover goods from a carrier held for demurrage charges. Re
versed.
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Cl. A. Marsan, for plaintiff.
Meredith and Holden, for defendant.
The judgment in review was delivered by:—
Greenshieldh, J.:—On October 29, 1913, a carload of brick 

was shipped by the St. Lawrence Brick Co. from Laprairie to 
Mile End, consigned to the order of the plaintiff. The brick 
arrived at Mile End on November 5. On that date, one of the 
defendant’s employees made out what is called an “Advice Note,” 
which is a memorandum advising the consignee of the arrival of 
his goods. The employee testifies that he mailed the advice 
note to the private address of the plaintiff on Park Ave. The 
plaintiff never received this notice. If it was sent through the 
post office, it is clear from the proof that it never reached the 
plaintiff.

The plaintiff learned on November 17, it would appear, after 
some enquires, that the carload of brick was at Mile End; he 
immediately went to take delivery, and the defendant refused 
delivery without the payment by the plaintiff of the sum of $25 
for demurrage. The plaintiff refused to pay and took out the 
present action, accompanied by a seizure in revendication.

The defendant pleaded to the demand of the plaintiff, its 
willingness to deliver the goods upon the payment of $25 de
murrage charges, and added, that it had a lien and right of reten
tion on the goods until this amount was paid ; and prayed for the 
dismissal of the plaintiff's action.

The defendant then constituted itself cross-plaintiff and made 
a demand for the $25, for the same reason as contained in its plea, 
to whieh cross-demand the cross-defendant admits his refusal 
to pay the $25; pleads that he never received the notice and that 
he incurred no liability for demurrage until he had received notice 
of the arrival of the goods, which notice he never received.

Subsequently, the goods were delivered to the plaintiff subject 
to the rights of the parties.

The trial judge held:—
Considering that it is established that the com|»any defendant was 

obliged, either to send or to give notice to consignees on the arrival of goods 
at its station;

Considering that in the present case it was proved conclusively that 
notice was sent by mail to the plaintiff by letter on or about November 5, 
1913, which was duly i>ostcd;

Considering that the usual and proper notice was sent to the plaintiff;
Doth dismiss the plaintiff’s action, with costs.
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By the* said judgment the cross-demand was maintained and 
the cross-defendant was condemned to pay the sum of $2ô and 
costs.

The plaintiff, cross-defendant, inscribes.
The learned counsel for the railway company in his written 

submission states the question at issue as follows:—
“The sole question to be determined, then, is whether the case 

falls within the provision of sec. 6 of the shipping bill, viz: whether 
a written notice was sent or given by the defendant on the arrival 
of the goods.”

Sec. (i of the bill of lading, which the contract under which 
the goods were carried, reads as follows :—

Goods not removed by the |mrty entitled to receive them within 48 hours 
(exclusive of legal holidays), or in the caw* of bonded goods, within 72 hours 
(exclusive of legal holidays), after written notice has been sent or given, may 
be kept in car, station or place of delivery or warehouse of the carrier, subject 
to a reasonable charge for storage and to the carrier’s res|x>nsibility as ware
houseman only, or may at the option of the carrier (after written notice of the 
carrier’s intention to do so has been sent or givent be removed to and stored 
in a public or licenwul warehouse at the cost of the owner and without lia
bility on the part of the carrier and subject to a lien for all freight and other 
lawful charges, including a reasonable charge for storage.

This section was approved by the Railway Commission, and 
is the law of the parties.

It would seem perfectly clear from this section, that whatever 
liability a consignee may incur by reason of his failure to remove 
the goods, that liability attaches only after a written notice has 
been sent or given by the carrier.

I should say that the sending or giving of that notice is a 
condition precedent to the right of the carrier to do the things or 
exact the penalties provided for in s. ti of its contract.

If it be a correct statement, that the carrier’s right to exact 
demurrage—as is sought in this case—depends upon the sending 
or giving of a notice, then it would seem beyond doubt that the 
burden of establishing that the notice was sent or given rests upon 
the carrier.

It will Ik* at once observed that the section is silent as to how 
the notice should be sent or given. It creates the obligation, 
pure and simple, of sending or giving the notice.

The carrier in this case chose his own way of sending or giving 
this notice. Its employee was told to mail a notice to the con
signee’s address: the employee did that. The notice never reach-
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ed the consignee. Certainly notice was not given ; it was sent from 
the office of the carrier to the mail box of the Post Office; what 
happened to it afterwards the record does not disclose. If 
through some fault of the postal authorities it was lost or mislaid, 
the consignee should not be held responsible, because the carrier 
chose that agency for the purpose- of sending the notice; just as if 
the employee of the carrier was directed to carry the notice and 
deliver it to the consignee, and never did so, then surely the ear
lier would be at fault and not the consignee.

Under s. (i as it now reads, I should say that the obligation 
of the carrier, in order that it may enforce its contract, is to prove 
that the notice reached the defendant, or reached his domicile or 
place of business.

The defendant in this case has not discharged that obligation.
The counsel for the defendant has referred the court to certain 

jurisprudence in France, and that jurisprudence is based upon 
the “Arret Ministériel” of May 27,1878, which the counsel submits 
lays down practically the same rule as tin- bill of lading in this 
case. I think it lays down an entirely different rule. It reads 
“(Translation) On the arrival the companies may, at their choice, 
advise the consignees, either by post, by express or by telegram.”

If the defendant’s bill of lading contained a similar provision, 
I should not hesitate to maintain its pretensions, and it is not 
surprising, under this “Arret” to find the statement of the French 
writers as follows:—

It is the uniform jurisprudence, that the right to storage runs or com
mences by the sole fact of the sending of the advice note; it is not upon the 
carrier to establish that this advice note reached its destination.

There the law says that the notice may lx- given by post. 
There is no such a thing in the clause under consideration.

Bouvier's Law Dictionary, vol. 3, p. 2309, it is essential 
that the person who has to give notice, be prepared to prove 
affirmatively, that such notice was given. Chitty Pr., vol. 1, p. 
490; Parsons, vol. 1, p. 516, and 200 Fed. Rep. 224.

I, therefore, am of opinion that the giving of the notice was a 
condition precedent to the right of the defendant to claim de
murrage from the plaintiff.

I am of opinion that the entire burden of proving, not the 
mailing of the notice through the Post Office, but the giving of 
the notice, rests upon the defendant company.
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I am of opinion that the company defendant must prove that 
notice reached the place under the control of the consignee or his 
employes or servants. The company defendant has not done 
this.

I should reverse the judgment, maintaining the plaintiff's 
action for costs, and dismissing the incidental demand, with costs.

Judgment reversed.

N. B. McMANNAMlN v. R. CHESTNUT & SONS.
u P New Brunswick Su/rrenic Court, King's Bench Division, Crocket. J.
' April f, Jiff.

Master and servant (§ V—340)—Workmen’s compensation—Injury in
COURSE OF EMPLOYMENT.

An injury sustained by a plumber employed in one department of a 
business while helping himself to material in another department thereof, 
instead of applying for it to the elerk in charge, as required by the shop 
rules, is not one ‘‘arising out of and in the course of employment," nor 
caused “while in the discharge of his duty," within the meaning of the 
New Brunswick Workmen’s Compensation Act.

Statement. Appli ATioN for compensation under the Workmen's Com
pensât ion Act.

T. Feeney, for plaintiff; R. li. Hanson, for defendants.
Crocket,j. Crocket, J.:—The applicant is a plumber, and for 7 or 8 

months prior to December 14 last, had been employed as such in 
the plumbing department of the business carried on by the de
fendant firm at Fredericton. On December 14, he was engaged 
installing a sink and closet in a dwelling on Shore St. At noon he 
was in need of some oakum and other materials for this work, 
and on his way from his home after dinner he went to the defend
ants' plumbing shop, which is situated in rear of its hardware 
store, on the third floor, and from there downstairs to the shipping 
room of the wholesale department to get the oakum. The clerk, 
who was in charge of the shipping room, was writing at a desk 
when the applicant entered. The latter told him he wanted to 
get some oakum, or asked him where he kept the oakum. The 
clerk pointed shelf on which the oakum was kept and
continued writing at the desk, and the applicant, taking this as a 
request to get it himself, went towards the shelf and ascended a 
movable stair or ladder leading to it. He got the oakum from the 
shelf and as he turned about to descend the steps the ladder slipped 
and dropped from underneath him. He fell to the floor about 
7 feet on his back and was injured. One of his ribs was broken and
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he was totally incapacitate! for work for a period of at least 4 
weeks, and it is for this injury that compensation is sought.

By the Act of Assembly, 6 (leo. V., c. 36, s. 3 of the Workmen’s 
Compensation for Injuries Act, 4 Geo. V., c. 34, was repealed and 
the following substituted therefor:—

Where in any employment to which this Act applies, personal injury by 
accident, arising out of and in tin- course of the employment, is caused to a 
workman while in the discharge of his duty, his employer shall be liable to 
provide and pay comixmsation in the manner and to the extent provided under 
the terms of this Act.

The liability of the defendants in this case depends entirely on 
the question whether the* injury arose out of and in the course of 
the applicant’s employment and was caused to him while in the 
discharge of his duty. I am of opinion that the accident did not 
happen in the course of the applicant’s employment and while he 
was in the discharge of his duty. While it is true that the applicant 
in going to the shipping room to got the oakum, was doing some
thing in behalf of his employer and that was essential to the work 
he had to do, I cannot see in any part of the case sufficient evidence 
to justify the conclusion that it was any part of his duty to perform 
the service of a clerk in the shipping room of the wholesale depart
ment of the defendants’ business. The applicant was employed 
as a plumber in the plumbing department of the defendants* 
business, which was conducted as a department quite distinct and 
separate from the wholesale and retail hardware departments. 
The plumbing department was in charge of R. H. O’Brien, who 
had been acting as foreman thereof for about 10 years. Three or 
four men were usually * in it. O’Brien stated that they
had orders that no was to go to the wholesale department
and help himself to material, but that he was to go to the desk and 
obtain the material from the clerk. This rule was made probably 
a couple of years after he became foreman and he communicated 
it to the plumbers on many occasions, though he said he had no 
recollection of having communicated it to the applicant on any 
particular occasion, and would not swear that the applicant ever 
heard it. Notwithstanding this, he admitted that he himself had 
a few times got stock in the wholesale department in the presence 
of the clerks and have the boss charge it. The applicant himself 
swore, when asked if it had been his custom to get material for 
himself, that he had done so lots of times and had it charged to the
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plumbing department, and that he hail never received from the 
foreman or any one else any orders to the contrary. Lots of times, 
he sai<l, he went to the clerks and lots of times he went and got 
tin* goods himself when the clerks were busy. Marvin Harrison, 
a clerk in the shipping department, swore that he knew there was 
an order made at the shop that tin; plumlxrs were not to help 
themselves and that so far as hi knew this rule was observed. 
Harry ('lark, the shipping clerk, who was in charge when the 
applicant entered to get the oakum, swore that Chestnut told him 
personally that they were to wait on plumbers the same as they 
would on outside customers anil that he understood they were not 
to wait on themselves and that when he was there he always 
waited on the plumbers. He explained that when the applicant 
spoke to him about the oakum he was simply waiting to finish his 
writing before serving him, and admitted that at times he had told 
the plumbers to go and get the goods themselves. Flanagan, an 
employee of the plumbing department, said he did not rcmemlwr 
getting any such order as Harrison spoke of, but would not swear 
he did not. Flanagan, asked about his practice in getting stock 
for use in his work, said he generally went to the shipping room and 
asked the clerks for it and they gave it to him, and that he had 
often gone down when there was no one in the shipping room and 
got stuff himself when he wanted it in a hurry, but he stated that 
when there was a clerk in sight he never helped himself. He had 
sometimes been told by the clerk to go and help himself.

It is quite immaterial, 1 think, whether or not the applicant 
had been personally forbidden to go to the shipping room and get 
material except from one of the clerks in that department, if the 
evidence fails to establish a practice on the part of the men em
ployed in the plumbing department, known to the defendant as 
the employer, to go there and get the materials themselves as they 
required it. The plumbing department, being a distinct and separ
ate department of the defendants’ business, as above stated, the 
employment of a workman there would certainly not on its face 
carry with it the duty of going for material as it may be required, 
into the wholesale hardware shipping department, w'here a shipping 
clerk and other clerks were employed to give out the stock, and 
there performing the distinct and separate work of a clerk, and the 
only ground, I think, in the absence of an express order from the

.
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employer, upon which the applicant's employment, as a plumber, 
could be held to be extended to sueli a duty, is that it was the prac
tice of the employees of the plumbing department to do so and that 
this practice was known to and approved by the employer. The 
evidence fails entirely to establish that there was even a practice 
on the part of the plumbers to get the stock out of the shipping 
room themselves. The very most it can be held to shew is that 
sometimes when no clerk was present, and sometimes, at the clerk's 
request, some of the plumbers had themselves taken down the 
materials. But apart from this there is not a particle of evidence 
to shew that the defendant had any knowledge of any practice, 
if there were such a practice beyond what might be inferred from 
the managing director, having given the order years ago to stop it, 
and there can be no doubt, I think, under the whole evidence that 
not only was there not any such practice recognized by the em
ployer, in a way which would so extend the duties of a workman 
in the plumbing department, but that tin- employer’s express 
instructions were quite to the contrary. The fact, therefore, that 
the applicant had himself, on other previous occasions, or that 
other workmen had on other occasions done similar acts, which 
were no part of their duty, would not surely of itself enlarge or 
extend the scope or course of his or their employment so as to 
make the master liable for an act which he did not authorize the 

ant to do. In this case the very farthest, I think, to which 
the applicant’s employment or duty can be held to have extended 
is to his going to the shipping room and asking for the material 
which he wanted. It was Clark’s duty and not the " ant’s to 
ascend the ladder and get the oakum, and the ‘ant in doing so 
was quite outside the course of his employment, notwithstanding, 
as stated alxive, that the act was one which he was doing in the 
interest of his employer and in connection with the job on which 
he was that day engaged. The case of Lowe v. Pearson, [1899] 
1 Q.B. 2ül, shews that a workman employed in one sphere of work 
cannot make his master liable for injuries sustained by him while 
acting in another sphere; and Losh v. Evans, 19 T.L.R. 142, is to 
the same effect. In the first of these cases a boy was employed to 
make balls of clay and hand them to a woman working a machine. 
He attempted to clean the machine while the woman was tempor
arily absent, and in doing so was injured. In Losh v. Evans, the
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applicant, a girl, was employed in a mine at a “shaker” which was 
worked by an engine, and later she was employed to pick bass out 
of slack while it passed over a belt, which belt was worked by a 
steam-engine. The man, who was in charge of the engine, was 
called away by an accident in the pit, and during his absence, the 
applicant, having heard a signal to start the engine, went to do so, 
as she had done two or three times the same day, and in doing so 
was caught and seriously injured. Several other girls employed 
in the same work of picking from the band had at various times 
stopped and started the engine, though they had been warned not 
to do so. It was held in both cases that the accidents did not arise 
out of or in the course of the ant's employment and that the 
masters were not liable. The English Act, under which these 
cases arose, is in the same terms as the New Brunswick Act, 
except that the words “while in the discharge of his duty”do not 
appear in the former, and it will not of course be contended that 
the inclusion of these words in our Act extends the liability of the 
employer. On the contrary, they would seem rather to have a 
restrictive effect.

It was argued that the fact that (Mark, the shipping clerk, 
pointed the " ant to the shelf containing the oakum, and thus 
requested him to get it himself, was sufficient to bring the case 
within the Act. I have no doubt that Clark in effect directed the 
applicant to go and get the oakum himself, but I cannot think 
that this fact would bring his act in doing so within the course of 
his employment, or that the act would thereby become an act 
“in the discharge of his duty” to his employer. It was a mere 
voluntary act on his part, which he was doing for Clark and in 
the place of Clark, who was himself disobeying his master’s 
instructions in asking the applicant to do it.

The case of Whitehead v. Header, ( 1001 ] 2 K.B. 48, was cited in 
behalf of the applicant. The decision in that case has no a- 
tion to the present case except upon the assumption that the appli
cant in this case was, when he ascended the steps to get the oakum, 
in the course of his employment. If he had in fact been in tin- 
course of his employment, then Whitehead v. Header would have 
been an authority for the contention that the fact that he had 
been forbidden to use the ladder, if he had been forbidden to do 
it, would not of itself take the case out of the Act. He might, in

1
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doing an act which he had been forbidden to do, none the less lie 
acting within the course or sphere of his employment, and White
head v. Reader decides that if a servant, acting within the .sphere 
of hi8 employment, violates the order of his master, the latter is 
responsible. In the present case the applicant, as I have pointed 
out, was entirely outside the scope of his employment and the 
discharge of his duty, and the evidence as to the defendants’ orders 
is relevant only insofar as it affects the question as to how far 
such orders may have extended or limited the sphere of employ
ment of the men whom it employed in the plumbing shop. < >n its 
face the employment of the applicant as a plumber would not of 
itself imply that it was within the course of his employment or of 
his duty to help himself to material from a distinct and separate 
department of the defendants’ business in which clerks were em
ployed to give out the stock, and as I have clearly pointed out 
there is no evidence to justify the conclusion that it was. It 
would be necessary in these circumstances for him to shew that he 
had the order of his master to thus travel out of the sphere of his 
employment in order to make the latter liable for the injury 
complained of, as it is clearly pointed out in Whitehead v. Reader, 
by Collins, L.J. Application dismissed.
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McTAVISH v. LANNIN AND AITCHISON. ONT.
Ontario Supreme Court, Ap/nllole Division, Meredith, C.J.C.P., Riddell, v 

Lennox and Ro.sc, JJ. April 27, 1917.
Costs (§1 -14)—Skcviuty for—Puhlic Authorities Protection Act.

Iii mi action against peace officers for trespass and slander while 
making an arrest, the defendants are not entitled to security for costs 
under s. 16 of the Public Authorities Protection Act (R.S.O. 1614, c. 89), 
if the alleged acts were not done in the execution of a public duty, and no 
good defence upon the merits has been shewn nor that the action is 
trivial or vexatious. (39 O.L.R. 49, reversed).

An appeal by the plaintiff (by leave of Latchford, J., in. Statement. 
Chandlers) from an order of Middleton, J., in Chandlers, 39 
O.L.R. 49, reversing an order of the Master in Chandlers whereby 
the defendants’application for an order requiring the plaintiff to 
give security for their costs of the action, under the pro visions of 
sec. 10 of the Public Authorities Protection Act, R.S.O. 1914, 
ch. 89, was dismissed, and requiring the plaintiff to give security 
accordingly. Reversed.

R. T. Harding, for appellant.
R. S. Robertson, for the defendants, respondents.
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Meredith, C.J.C.P.:—The single question involved in this 
apical is, whether the defendants can retain the extra
ordinary advantage over ordinary litigants, which the order 
appealed against gives them: an advantage which, it is said, and 
apparently said with very good reason, has the effect of depriving 
the plaintiff of a trial of her action, solely ltecause her poverty 
makes it impossible for her to give the security for costs which 
the order requires her to give; the order also providing that, if 
such security be not given within 30 days, the action shall, with
out any kind of trial, lie dismissed with costs.

If the action be of a vexatious, or merely trivial, character, 
one can understand the justice of that order, judged either by 
moral or legal methods; but, if that lie not so—if the woman have a 
real and substantial cause of action—it can hardly lie that the law 
permits of it lx*ing snuffed out by such a peremptory method. 
And that she has real and substantial causes of action, if her 
story t>e believed, is manifest; whilst, if the story of the defend
ants lie believed entirely, she has yet lieen much aggrieved; and 
those who were the cause of the injustice done to her should have 
seized the opportunity, which the notice of action served upon 
them gave to them, to make, and have made, to lier all the reason
able “amends” possible, instead of ignoring that notice and 
putting her to the expense and trouble of a law-suit to put her
self right l>efore every one in the matter; and, when that was 
brought, seeking to quash it through her poverty.

The action is really one for trespass to the plaintiff’s lands, 
goods, and person, and for defamation of character in accusing 
her, in her own house and before her infant children, of theft, 
and threatening to take her to gaol for that offence, though they 
had no intention of doing so unless she was frightened into making 
a confession of guilt of a crime that had never l>een committed, 
a “confession” which was not impossible if made in order to 
avoid l>eing taken from her house at 9 o’clock at night, leaving 
her two infant children alone in the house.

The defence is: that the defendants arc peace oEcers, and 
that all that was done by them was done in the due execution 
of their duties as such oEcers.

Although not made part of their formal defence, each of the 
defendants has sworn upon this motion that nearly all they did 
was done by the leave of the plaintiff.
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As the plaintiff's action is based entirely upon acts of trespass 
and defamation of character, which no duty of the defendants 
as peace officers could justify, it is difficult for me to perceive 
what their position in life has to do with success or failure m the 
case, or how they can be any more protected l>ecause peace officers 
than “private detectives” or any one else without office of any 
kind could be. In the first place, they are charged with trespass 
to land, breaking into the woman's house; and, as they did not 
go there to apprehend the woman, but only to get evidence against 
her, it is out of the question that that was done in the perform
ance of any duty. Not only did they not go there to apprehend 
the woman, but they went away, according to the testimony of 
one of them, satisfied that she was not guilty. If an arrest had 
been made, it was the duty of the constable to take the woman 
forthwith before a Justice of the Peace, so that her case might lx4 
dealt with by a judicial officer; nothing of the sort was done, or 
intended to be done; these defendants entered the woman’s house 
for the one purpose of obtaining evidence against her by inquisi
torial method; and, if that were done without her leave, or with 
her leave extorted by fear, no law justifies or gives any encour
agement to it; all laws of fair play, and indeed of decency, in one 
of its senses, condemn it. In the next place, they arc charged 
with trespass to the woman’s goods in searching her house; and, 
as there is no suggestion that this, or that anything else done by 
the defendants, was done under a warrant authorising it, how can 
they be aided by their official capacity? A jury might indeed 
think it an aggravation of the offence, but no one can say that in 
the eye of the law they arc in any better position than any one 
else would be who did the same wrong, whether for a good or a 
bad purpose. In the next place, for the trespass to the woman’s 
person the defendants are in the same position as in regard to the 
trespass to lands; they did not act, nor intend to act, under the 
provisions of sec. 30 of the Criminal Code. R.S.C. 1906, ch. 
146. They intended to arrest the woman only if and 
after she had admitted, or shewn, that she was guilty; 
and that time never came; on the contrary, if one of them 
is to be credited on oath, they went away satisfied that she 
was not guilty. If these constables had gone to apprehend 
the woman at that time, it would have been a stupid and
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inexcusable thing, which a Justice of the Poace would have at 
once remedied as far as possible by directing her release upon her 
own recognizance. Arrests are not made for the purpose of 
punishing accused persons; their imprisonment before conviction 
can be justified only on the ground that, if not detained, they 
may become fugitives from justice. To have taken that poor 
woman into custody, even under a warrant, at that time, would 
have been a harsh and even inhuman act, entirely unnecessary 
in the interests of justice. In the morning she would have been 
there, and could have been dealt with just as well. And, in the 
next place, it is difficult to understand what justification their 
office, or the law, could afford, or protection give, in respect of the 
charge of slander. The only defence there can be to the third and 
fourth of these charges is “leave and license;” and so the order in 
question was obviously too wide, even if the defendants had 
plainly brought themselves within the provisions of the Public 
Authorities Protection Act in respect of the first and fourth of 
these charges, which, as I have said, and shall endeavour to make 
more abundantly plain, they have not.

It may be well now to state some of the facts of this case, with 
a view to see how the defendants should fare upon an application 
of this character, even if deemed to l>e sued as peace officers, and 
not mere trespassers: see Parkes v. Baker (1897), 17 P.Ii.345; and 
in doing so 1 shall, unfairly to the plaintiff, state them only as 
undisputed or as related by the defendants.

One evening, in September, the defendant Lannin, who is the 
Chief Constable of Stratford, was telephoned to by a reputable 
woman of Stratford, and so told by her that she had had $25 in 
her “chatelaine” in the hall of her house in Stratford, that day, 
and that it had disappeared; and that the plaintiff was the only 
person, lieside herself, who had l>cen in the house that afternoon, 
and that there was nobody else to take it.

The plaintiff was known to both defendants, and known to 
them to be a reputable woman, living with her two infant 
children only in her own home in Stratford.

The defendant Lannin, on the same evening, and not long 
after getting this message, called in from his beat the sergeant of 
the force of constables; and the two together proceeded, at about 
half-past 8, to inquire into the matter; but, instead of being
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led by common sense to the house of the woman who made the 
complaint, they went at once to the plaintiff’s house to “try and 
discover if Mrs. McTavish took the money,” according to the oath 
of this defendant. No explanation is offered for the failure to try 
and discover at the other woman’s house, first, whether the money 
had ever been taken, or, if taken, whether taken by some one who 
might properly take it. It appears from the depositions that the 
woman has a daughter; and there might lx* a score of ways in which 
the money, if it ever disappeared, might have l>een taken quite 
innocently. The chief of the constables must have lived long 
enough to have learned that things that disapj>ear so unaccount
ably are often found just where the jterson who lost them 
placed them, and then forgot about it, often in his own pocket, 
and not always in the pocket of “the other coat.”

To suggest that on these facts a peace officer could come 
within the provisions of sec. 30 of the Criminal Code, and break 
into the woman’s house and apprehend her on a charge of having 
committed a felony, is too absurd to call for serious consideration. 
No one in his senses could have thought that there were reason
able and probable grounds for believing that this known to be 
honest and reputable woman had committed that felony. The 
defendants well knew this; and so they went only to investigate, 
taking, as I have said, the wrong road at the outset of that investi
gation.

Then, arriving at the woman’s house under those circum
stances and for that purpose, it should l>e manifest that they had 
no right to enter without the woman’s consent, and that in that 
respect they liad no higher right than any other person coming 
to her door for the same purpose : to all she would have been well 
within her legal rights if she had “slammed the door in their faces.”
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Meredith,
C.J.C.P.

When in the house, whether with her consent or without, they 
adopted inquisitorial methods; and, whether with or without her 
leave, searched the house, including her purse, taking from it 
apparently a receipt for a purchase of sugar she had made; and 
turned her infant children out of the room when they tried to 
cling to her; and then ordered her to put on her clothing that she 
might tie taken to the police-station, leaving her two infant 
children alone in the house, and threatened to take her without 
her clothing if she would not put it on; and, this last turn of the
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mental thumb-screws failing to extort a confession, but only 
putting the woman into an hysterical state, the defendants left 
her house, satisfied, so one of them has sworn, that she was inno
cent.

('an the defendants rightly cut off the woman’s right to a trial 
of her ease, a case such as this, on the defendants’ own shewing, 
by means of a summary application at Chambers, under the Public 
Authorities Protection Act?

Two things must lie proved by them; and, after proof of those 
things, the Judge at (’handlers must be satisfied that the case is a 
proper one for security for costs, liefore such an order as that now 
appealed against can rightly be made.

The things which a defendant must prove in such a case as this 
are: (1) that the things which the plaintiff complains of were done 
by the defendant in pursuance or execution or intended execution 
of a statute or of a public duty or authority; and (2) that the 
defendant has a good defence to the action on the merits or that 
the grounds of it are trivial or frivolous.

The first requisite is entirely wanting: no statute, public duty, 
or authority required or justified the defendants' conduct; it can 
be excused only if leave and license be proved. It is not what a 
defendant may imagine or believe some statute, duty, or authority 
justified; the “intended execution” is of a real, not an imaginary, 
statute, duty, or authority. If these defendants had thought the 
law allowed them to use physical as well as mental thumbscrews, 
and the>' had applied them, could any one imagine such a ease 
within the statute? Had there been a statute, duty, or 
authority requiring or authorising an inquisition of a lone widowed 
woman in her own home at night by a constable of any degree, and 
had the defendants really intended to perform that duty or 
exercise that authority, but erred in some of their methods, the 
case would lie a very different one. The law does not authorise 
such inquisitions; it can and docs only emphatically condemn them 
even when constables are dealing with men, and men of known 
criminal instincts or practices. They are without any kind of 
excuse, except leave freely given, in such a case as this. Then, as 
I have pointed out, no defence specially applicable to a peace 
officer has been shewn to any of the plaintiff’s four causes of action.

And that brings me to the last point in the case, which is by no 
means an unimportant one, but is one which seems to be some-
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times overlooked; and that point is: how the discretion of the ONT* 
Court should be exercised in such cases as this. N. C.

The enactment under which the order appealed against was McTavish 
made was not passed until the year 1890 (53 Viet. ch. 23); and, lanni‘n and 
until the revision of the statutes now found in R.S.O. 1914 was Aitchison. 
begun, it contained these words (sec. 2) : “and thereupon the Court Meredith, 
or a Judge, in its or his discretion in view of all the circumstances, 
may make an order that the plaintiff shall give security for the 
costs to be incurred in such action:’’ see lt.S.O. 1897, ch. 89, sec.
2. In the great cutting down of words by the Commission 
which revised the statutes, the words “in its or his discretion in 
view' of all the circumstances” were struck out; and the work of 
the Commission first apj)oarod in the statutes of 1911, 1 Geo. V. 
ch. 22, sec. 16. But the law was not altered—the enactment has 
always been permissive, and has always meant that the Court 
should in a proper case make the order; and so the real question is, 
what is a proper case?

In answering that question, regard must be had to general 
principles, in the first place, such as that the doors of the Courts 
of this Province are wide open to all arsons alike, who are amen
able to its process, whether rich or poor, of high or of low degree; 
and that that general principle must always lx1 upheld—that 
exceptions to it must be based on clear and unmistakable grounds.
And the main purpose of this enactment is not to make the poor 
give security for costs; poverty is only an added ingredient. The 
main purpose is to save public officers, honestly performing, or 
endeavouring to perform, their duties, from vexatious litigation 
by persons from whom costs cannot l>c recovered because of 
their being possessed of no means out of which costs can be 
levied, that is, to save them from such litigation unless security 
for costs l>e given. And this purpose must l>e the more borne in 
mind now that the Rules of Court provide for a dismissal of the 
action—Rule 374—not merely for a stay of proceedings, as the 
statutes formerly provided.

It hardly needs a reference to the title of the Act to indicate its 
purpose, even to those not familiar with the law: and, localise of 
these things, it seems to me, if neither of the two requisites were 
wanting, security for costs should not have been ordered in this

21-37 D.L.R.
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case. No one can reasonably say—after ignoring the notice of
H. C. action, ami making no attempt to make amends to the plaintiff, 

McTavish though it is now admitted that the money was never lost, indeed
that the woman who made the complaint never had the money

Aitchison. which she impliedly accused the plaintiff, an honest woman and a
faithful servant to her, of having stolen—can reasonably say that 
this action is a vexatious or trivial or frivolus one. Common dec
ency, one would have thought, should have compelled this woman 
and the constables, who took the wrong road at the outset, and 
seem to have kept in it to the present time, to have volunteered as 
ample and public an apology as might be needed to relieve, as far 
as the defendants could, the plaintiff from the indignities she was 
put to.

It will not do for the defendants to protest against dealing with 
the merits of this ca.se at this stage of it: (1) l>ecause they have 
succeeded in shutting the plaintiff out from ever læing able to have 
them dealt with at a trial of her action; and (2) l>eeause it is they 
who raise the question of merits here, and undertake to shew that 
they have a good defence on the merits. If on the merits it 
appeared that the plaintiff's action was vexatious or trivial or 
frivolous, as, for instance, if the defendants had been guilty of a 
technical wrong which might entitle the plaintiff to nominal or 
small damages only, or if it was altogether unlikely that she could 
succeed at all, the order might l>e made. Rut, however it is put. 
the Court is bound to look into and deal with the merits, as far as it 
may be necessary, not only on the question whether there is a 
defence upon the merits, but also on the question whether the 
case is one in which the order ought to be made.

I can find no warrant for the order in question in any respect 
or to any extent ; and so would allow the appeal. The defendants 
should pay forthwith the costs of the motion and of this appeal.

Meredith,
CJ.C.P.

Riddell, ,1.:—The plaintiff, who resides in Stratford, sues theRiddell, J.

two defendants for “damages for search, assault, and imprison
ment,'' and for “damages for slander.” She charges that they 
“unlawfully entered” her “dwelling and trespassed thereon and 
made a search of the said dwelling, all without warrant or author
ity for so doing”—this seems to lie part of the “search” for which 
she claims damages. She also charges that they laid hands on her 
and assaulted her and “did search the plaintiff's purse and other
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personal Ixdongings and places in which money might usually ()NT-
be put”—this seems to be the remainder of the “search,” and S.C.
also the “assault.” Then she charges that they did arrest and McTavmh 
imprison her in her house and “did detain . . . and deprive her of j <NN'N 
liberty ”—this is the “imprisonment ” sued for. A separate charge Aitchihox. 
is made of slander. Rldtle„ j

It will be seen that the action consists of four separate claims 
for damages: (1) trespass to realty; (2) trespass to the person in 
the form of an assault; (3) imprisonment ; (4) slander.

The defendants set up that they are constables; that they 
received a complaint from a credible person of the theft of money 
at her residence, and that the plaintiff was the only person who 
had been aliout the premises, “which imposed the duty upon the 
defendants as police officers to go to the plaintiff’s premises and 
make proper investigation of the complaint . . .;” that they 
acted without malice and in due performance of their duty; they 
deny trespass, assault, and imprisonment; and plead privilege to 
the slander alleged, even if proved.

An application was made to the Master in Chambers for an 
order for security for costs under sec. 10 of the Public Authorities 
Protection Act, R.S.O. 1914, ch. 89; the application was refused; 
on an appeal to Mr. Justice Middleton, that learned Judge allowed 
the appeal; leave to appeal from this decision was given by Mr.
Justice Latchford; and the plaintiff now brings on this appeal.

An order for security for costs, it is pointed out by the King’s 
Bench Divisional Court in Robinson v. Morris (1908), 1» O.L.R.
649, at p. 051, is a “ variation from the usual course of litigation,” 
and “the provisions of the statute must ... be followed 
with some approach to strictness.”

Assuming that defendants who are in fact police constables, 
but are not sued in that capacity, are entitled to apply for security 
for costsundei sec. 16, when they are sued for an act done by them 
bond fide and with an honest opinion that they are discharging 
their duty—Lewis v. Dolby, 3 O.L.R. 301; Parton v. Williams 
(1820), 3 B. & Aid. 330, at p. 335, per Bayley, J. — they 
must, to succeed, shew “to the satisfaction of the Court or Judge 
. . . that” they have “a good defence upon the merits, or 
that the grounds of action are trivial or frivolous.” It cannot l>e 
said that the grounds of action here are trivial or frivolous, the
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defendants, then, must satisfy us that they have a good defence on 
the merits.

There cannot, I think, be any doubt that, upon the facts here, 
it is not shewn to our satisfaction that the defendants have a good 
defence on the merits.

The story of Lannin is, that, being Chief of Police in Stratford, 
and receiving information which indicated that the plaintiff 
(against whose character he knew nothing) was the only person 
in a certain house one afternoon when some $25 were stolen, he, 
without further investigation, made up his mind to go and see the 
plaintiff at her house. He took his co-defendant, Aitchison, over 
to the plaintiff’s house “ to try and discover if Mrs. McTavish took 
the money ... by inquiry from Mrs. McTavish,” and by 
no other means. He took no search-warrant and no warrant of 
arrest; he did not intend to arrest the plaintiff at all. So far I can 
see nothing wrong in the conduct of the defendants. Constables 
have, as I conceive, not only the right but the duty to discover 
the whereabouts of stolen money or goods, and are justified in 
making all due inquiry to discover them, even of those who may 
be suspected. This does not imply that they may use what are 
called “third degree” methods; but only that they may make 
inquiry, diligent inquiry, in all quarters. I do not think that going 
to, and even into, the plaintiff’s house to make courteous inquiry, 
can be called a trespass unless the plaintiff objected—and it does 
not seem that she did. But the defendants at once proceeded to 
improper acts. When she denied that she had taken the money, 
Lannin said, “You exjiect us to believe that you haven’t it!” 
And when she in desperation said, “You can search the house,” 
they proceeded to search the house, not expecting to find anything, 
for, as he says, “ In my estimation, I didn’t think we could discover 
the money,” but apparently simply to frighten her. Then he 
ordered her to get on her "clothes and go to the police-station, 
threatening to take her as she was if she did not clothe herself— 
not in the least intending to arrest her, but “to attempt to discover 
if she liad the money”—in other words, to force a confession by 
mental torture.

It is charged by the plaintiff that the defendants said that she 
stole the $25; Lannin denies this; and I pass it over, simply saying 
that it could not be asserted that such a slander could possibly be
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made in intended execution of a duty—and therefore no security 
for costs could t>e granted against that cause of action.

But the undisputed facts shew that the defendants intended 
to do an improper and wrongful act—to apply torture and pressure 
to compel the plaintiff to confess. They did not enter the plaintiff’s 
house to make civil inquiry hut obtained entrance through cither 
her fears or their implied representation that they were entering 
with an intention of acting properly. I can find no excuse in law 
or in morals for this conduct ; and 1 do not think a good defence is 
made out. Even if I could so find, I should not be inclined to 
make the order (it is discretionary and not ex debito juslitiœ) in the 
circumstances of this case. It is to be hoped that such conduct 
on the part of policemen and constables is not frequent in Ontario.

I would allow the appeal with costs throughout, payable 
forthwith.

Lennox, J.:—I am very far from feeling confident that the 
judgment in appeal is wrong. If the power to grant or refuse an 
order for security for costs is still discretionary, notwithstanding 
the change in the wording of the statute, the discretion exercised 
by the Judge of first instance ought not generally to be lightly 
interfered with. After reading the very full and careful judg
ments of the Chief Justice and my brother Riddell, and having 
regard to the flagrant misconduct alleged, I think the plaintiff 
perhaps should, in the circumstances of this case, l>e allowed to 
bring her action into Court without giving security to an officer 
who, after all, can hardly l>e said to have l>een acting in the bond 
fide exercise of any statutory or public duty imposed upon him, 
or to have satisfactorily established that he has a good defence 
upon the merits. It cannot be fairly argued from anything that 
appears at present that the action is vexatious.

ONT.

8.C.

McTavhh

Lannin and 
Aitchison.

Riddell. J.

Lennoi, J.

I agree, though not entirely without hesitation, that the 
appeal should be allowed.

Rose, J. (dissenting):—If this action is “brought ... for Row.j. 

any act done in pursuance or execution or intended execution of 
any statute, or of any public duty or authority,” and if the affida
vits filed in support of the motion, read with the examination of 
the defendant Lannin, shewed “to the satisfaction of the Judge 
that the plaintiff is not possessed of property sufficient to answer 
the costs of the action in case a judgment should be given in favour
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ONT. 0f the” defendants, “and that the” defendants have “a good 
S. C. defence upon the merits . . Mr. Justice Middleton had 

McTavish juriediction to make an order requiring the plaintiff to give security 
j ,f- for the costs to Ik* incurred: R.8.O. 1914, eh. 89, sec. 16. If he 
Aitthison. had such jurisdiction, and if, notwithstanding the fact that the 

words “in its or his discretion in view of all the circumstances” 
(K.S.O. 1897, ch. 89, sec. 2) were dropped from the statute in 
1911 (1 (ieo. V. ch. 22, sec. 16), the exercise of the power is still 
discretionary, it seems to me that his order, made in the exercise 
of his discretion, ought not to be interfered with unless a very 
strong case is made for interference : see Southmck v. Hare, 15 P.R. 
222, 223.

Then was there jurisdiction? The defendant Lannin is Chief 
of Police at Stratford. The defendant Aitchison is a sergeant on 
the police force. A complaint having liecn made that money had 
tx*en stolen and that the circumstances were such as to indicate 
that the plaintiff was the thief, Lannin, taking Aitchison with him, 
went to the plaintiff's house to make inquiries. In this, as it 
seems to me, he was fulfilling a public duty. Whether what he 
and Aitchison did and said at the house may properly lx* said 
to lx* in execution of a public duty, is another question: but 
Lannin swears that all that was done was in intended execution of 
the public duty of the defendants, and there is nothing that I can 
see in the evidence that tells against the conclusion of Mr. Justice 
Middleton that “what was done by these constables was done in 
execution or intended execution of their duty. They Ixdieved the 
statements of Mrs. Plummer” (the complainant), “and acted in 
good faith throughout. ”

It was argued that, even if the entry into the house, the search 
and the threat to take the plaintiff into custody, were in intended 
execution of the defendants’ public duty, the alleged slander—the 
statement or suggestion that the plaintiff had stolen the money— 
could not have lx*en uttered in intended execution of such duty; 
and it was said that, even if the order was to stand as regards the 
alleged trespass, it ought to be limited to that, and the plaintiff 
ought to be at liberty to proceed as to the slander.

1 do not appreciate this distinction. Upon the defendants’ 
evidence, all that they did was with the intention and object of 
discovering whether there was or was not reason for arresting the 
plaintiff; and, although the defence upon the merits to the claim
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for damages for slander may lie different from the defence to the OWT*
claim in respect of the other causes of action—as 1 shall mention 8. C.
in discussing the question whether such a defence is disclosed McTavish
by the affidavits and examination—it seems to me that, in so far „ r-Lamms uni
as concerns the question whether the action is brought “for any Aitvhison. 

act done in intended execution of any public duty,” the claim in Iw j 
respect of the slander stands in exactly the same position as the 
other claims—all of which are, in my opinion, claims to which the 
statute applies.

The requirement as to evidence that the plaintiff is not possess
ed of property sufficient to answer the costs has lx*en met; and, 
upon the question as to jurisdiction, there remains to l>e considered 
only the question whether the defendants have shewn that they 
have “a good defence upon the merits.”

I cannot find in the statute or in any of the cases anything to 
indicate that the good defence must Ik* a defence arising out of 
the fact that the defendants were public authorities or were 
executing a public duty. It seems to me to suffice to shew that 
the defendants were acting in intended execution of a public duty 
and have some bond fide defence which they are entitled to have 
passed upon by the jury, or, as put by Boyd, C., in Su'ain v. Mail 
Printing Co. (1894), 10 P.R. 132, that the materials under oath 
used by the applicants disclose a defence which ought to succeed 
if it is not answered or explained away at the trial. 1 do not think 
that Paladino v. (Justin, 17 P.R. 553, decides that the defendant 
must go Ijeyond this in shewing the nature of the defence and that 
it is a good defence upon the merits, for that case turned upon the 
holding of the majority of the Court that the defendant, who swore 
that he did not use the words in question with the meaning alleged, 
had not given evidence as to what the bystanders understood him 
to mean, which was the point upon which the jury were to pass.

To the plaintiff’s claim in respect of the wrongful entry, search, 
etc., the defendants set up and swear to a defence of leave and 
license. They say that the entry into the house was with her 
consent, and the search, such as it was, was at her suggestion.
The slander they deny, except that Lannin admits saying, “You 
expect us to Ixdieve that you haven’t it!” 1 do not mean that 
there are no other defences asserted to be open, but these are 
the defences most discussed. Now each of them is, if established,
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a perfectly good defence to the cause of action against which 
it is set up; and, as neither is displaced by the examination of 
the defendant Lannin, 1 think the defendants have brought them
selves within the statute, except possibly, in Lannin’s case, as 
regards the claim for damages for slander in respect of the words 
above quoted.

Then, there having been jurisdiction to make the order appeal
ed from, is there any reason for interfering with the discretion 
exercised by Middleton, J.? The reason suggested, as I under
stood it, was that the defendants, even on their own shewing, had 
acted in a most overbearing and inhumane way towards the 
plaintiff, endeavouring to frighten her so that, if guilty, she would 
confess the theft.

I do not desire, at this stage of the litigation, to discuss at 
length or to express an opinion upon the course pur ed by the 
defendants. It suffices to say that the reason sugge jd does not 
seem to me to be sufficient to justify a reversal of the order. 
Against it is the fact (of course I speak from the defendants’ 
evidence alone—the plaintiff’s story, except as set forth in the 
pleadings, is not, and could not be, l>efore us) that, upon the 
complaint being made, Lannin did not suggest the laying of an 
information or the issuing of a summons or warrant, but took the 
trouble to investigate, and entered upon and pursued the investi
gation with the sole desire of discovering the truth, and ended by 
satisfying himself that the plaintiff was not guilty. I think that, 
bearing that fact in mind—and giving due weight to the holding 
of Middleton, J., that the defendants acted in good faith through
out—we ought not to say that the conduct of the defendants is so 
reprehensible that we should deprive the defendants of the security 
to which I think a defendant is primA facie entitled when he shews 
that he was acting in intended execution of a public duty and that 
he has a good defence upon the merits.

I would dismiss the appeal, except that, if the plaintiff desires it, 
I would except from the order the claim against Lannin for slander 
in the use of the words that he admits he used. See the judgment 
of Street, J., in Lancaster v. Ryckman (1893), 15 P.R. 199.

Appeal allowed; Rose, J., dissenting.
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RODRIGUE v. PARISH OF STE. PROSPER.
Quebec K iny's Bench, Archawbeault, C.J., Lave gne, Cross, Carroll and Pelletier, 

JJ. March 12, 1917.

Municipal corporations (§11 C—113)—Sunday closing—“Places of 
puiilic entertainm ent’’—Restaurant—Ultra vires.

A municipal corporation cannot, under the pretext of police power, 
legislate upon the observance of tin* Sabbath, and a by-law requiring 
the closing of restaurants on Sundays is ultra vires; nor are the latter 
“places of public entertainment” within the provisions of the Muni
cipal Code.

lOuimet v. Bazin, 3 D.L.R. 593, referred to ]

Appeal from the judgment of Boileau, J., of the Superior 
Court of the District of Beauce, 51 Que. S.C. 109, dismissing 
an application to quash a by-law. Reversed.

Bouffard & Godbout, for appellant; Pacaud & Morin, for 
respondent.

Lavergne, J.:—The appellant asks that a municipal by-law 
passed by the respondent corporation during the summer of 1916 
Ik* quashed.

The court of first instance dismissed the application of appel
lant and maintained the said by-law.

Here are the provisions of the by-law :
Seeing that it is in the interests of peace and good morals to prohibit 

the opening of restaurants and the business of restaurants on Sunday:— 
1. It is hereby and will in the future be forbidden within the limits of this 
municipality to keep open restaurants and sell therein any merchandise 
whatever on Sunday during the whole of the day from Saturday at midnight 
until the following day at midnight, and the restaurants will be closed and 
the public will not have access to them; 2. The restaurants affected by the 
present article are places or shops where there is generally offered for sale 
tobacco, soft drinks, bonbons, biscuits, and other goods of the same kind; 
3. Every person who infringes the present by-law will be liable to a fine of 
$20 to be recovered according to law.

'This appeal is from a judgment maintaining this by-law.
As we have seen the by-law in question forbids for the future 

within the limits of the respondent municipality restaurants to be 
kept open.

The appellant is keeper of a restaurant in the municipality in 
which the by-law has been put in force; as such he is personally 
interested in asking that the said by-law be quashed.

The first question which presents itself is whether or not the 
appellant has a right to sell on Sunday.

On July 30, 1915, one of the judges of the police court at 
Queliec decided that art. 4466 of R.S.Q. 1909 does not apply to

QUE. 
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Lavergne, J.
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the kind of business done on Sunday by the appellant. The 
judgment in question cites the jurisprudence upon the matter, 
among others the cases of The Queen v. Albertie, 3 Can. 
Cr. Cas. 350; Hedreene, 4 Can. Cr. (’as. 182; Kennedy v. CouMarti, 
17 Can. Cr. ( 'as. 239. It appears to be admitted by the parties 
at the hearing that, in the actual state of the jurisprudence, no 
law exists for prohibiting the sale on Sunday by restaurant keepers, 
(’an the council of the respondent deprive the appellant of his 
right to sell on Sunday, and has it the right to legislate upon 
Sabbath observance?

The Municipal Code has only two articles respecting Sunday 
for rural corporations; they are arts. (iOO and 001, the latter of 
which does not concern the present ease.

Art. 000 reads as follows:—
To cause to be closed the bars of inns, taverns and other places of public 

Mitcrtainnient from seven o’clock in the evening on Saturday until the Monday 
following at four o’clock in the morning.

The appellant claims that his restaurant is neither an inn 
nor a tavern; is it a place of public entertainment as defined in 
the by-law which engages our attention?

Para. 3 of art. 904, R.S.Q. 1909, thus defines houses of public 
entertainment:—

They are houses or public places intended for the reception of travellers 
ir of the public, where, for payment, board and lodging is habitually supplied.

This provision does not appear to me to apply to the restaurant 
in question in t his case. These restaurants arc* not houses of public 
entertainment any more than a grocery or any other shop. Res
taurants such as these are even defined in the by-law as lx*ing 
“places or shops where there is usually ottered for sale tobacco, 
soft drinks, bon-bons, fruits, biscuits, and other goods of t,he 
same* kind.”

Art. 000 of the Municipal Code has, in my opinion, no appli
cation to the restaurant in question. There is no other law per
mitting the corporation to legislate in this fashion upon the obser
vance of the Sabbath. The legislature would not, indeed, be 
permitted to authorizc municipalities to legislate as to the Sabi>ath. 
Ouimet v. Bazin, 3 D.L.R. 593, 40 (’an. S.C.R. 502.

Municipal corporations have only the powers delegated to 
them by law, and when it is a question of limiting the liberty of 
the subject in the exercise of his recognized rights, it can only he 
done in virtue of a formal authorization.
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The text of the* judgment complained of appears to admit 
that there is no law in existence to deprive the appellant of the 

right to sell on Sunday. The judgment says that the power relied 
upon by the respondent is a power that municipal bodies possess 
in the very fact of their existence, and that it exists independently 
of all positive law. The judgment admits, then, that the by-law 
is not supported by any legislation.

It is the first by-law of the kind passed by a municipality in 
the Province of Quebec, though the municipalities have existed 
for a long time; the passing of this by-law is then necessary r
to their existence nor to their progress.

Respondent has cited also art. 509 of the M.(\ This article 
reads as follows:—

Every council can also make, amend, or rc|x*ul in ihv interest of the in
habitants and of the municipality any other by-law for an object of a nature 
purely local and municipal and not specially mentioned in the provisions 
of this Code.
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This general article does not give to the council of a municipality 
the right to deprive any citizen of a right legitimate and inoffensive 
in itself, the exercise of which the law in no way prohibits. It 
is plain that the legislation is one merely on peace and good morals 
and that, if there is a right to close restaurants on Sunday, there 
is also t he right to close t hem during t he week for t he same purposes.

This is not the case of a by-law of a nature purely municipal. 
If the municipal council by virtue of art. 509 has the right to close 
the shops, it v e the right by invoking peace and good morafs
to close all the places to which the public are on Sunday;
it would only be necessary to give as a pretext peace and good 
morals. This would In* an exorbitant power that the legislature 
has never conferred on the municipalities.

But there is more. By the very terms of the by-law, since 
the prohibition is for the whole day on Sunday, to begin from mid
night on Saturday until midnight on the following day. it is evident 
that the intention was to legislate by this by-law upon the obser
vance of the Sabbath, which would be ultra rires of the powers of 
the municipalities and even of the legislature of the province.

The object of the by-law was to prevent young persons from 
spending their money in the restaurants on Sunday, from assem
bling and amusing themselves there. It is not a question of good 
morals although these words are contained in tin* by-law.

9
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If the evidence in this case1 is examined it will lie seen that 
nothing has ever l>een permitted in the restaurant of the appellant 
which is contrary to good morals. The appellant sells his goods, 
of the kind mentioned in the by-law, and he does nothing more.

The respondent says that the young men on Sunday, not 
being at work, assemble in the restaurants and amuse themselves 
there with noise. There is really no evidence to establish that 
disorders have been committed in the restaurant of the appellant. 
There has been noise in the street, a thing for which the appellant 
is not responsible; and the facts proved in this respect are of a 
nature very futile and all based upon hearsay.

It is claimed that the parish of St. Prosper is in a condition 
which docs not apply to other municipalities; if that is the case, 
it could have obtained from the legislature special legislation for 
the parish.

Here is what is represented as the situation or special condition 
of Ste. Prosper; it is that this parish is upon the boundary of the 
American Republic; that there an* in this vicinity many timber 
limits and consequently all the young persons work in the woods 
all the week and on Sunday come to amuse themselves in the 
village of Ste. Prosper.

I sec nothing extraordinary in this position that calls for a 
sjx'cial by-law. It appears to me natural and even very natural 
that young persons who have passed six days in the woods at 
work come on Sunday to perform their religious duties and take 
advantage of it to amuse themselves in a manner perfectly legiti
mate and reasonable.

1 consider, for my part, that the by-law7 is absolutely abusive 
of and contrary to the liberty of citizens and is justified by no 
law. If it is the occasion of too much noise and even of disorder 
—something which I do not find in the evidence—then the parish, 
as it has a right to do, appoints one or two police officers to oversee 
and visit these restaurants on Sunday and oblige them to keep 
good order and if necessary to take proceedings and even to arrest 
the delinquent. It is, perhaps, a question of economy for the 
respondent, economy very trifling and petty.

The peace and good morals which are invoked are only a 
pretext that the corporation respondent gives for passing a by-law 
upon the subject. In view7 of the jurisprudence already well



37 D.L.R.] Dominion Law Reports. 325

established by many decisions I am of opinion that the respondent 
has exceeded its powers and that the judgment should be re
versed and the by-law in question quashed and the appeal main
tained with costs as well those of the court below as of this court.

Arohambeault, C.J.: -The api)cllant asks for the quashing 
of the by-law already cited because it deals with the observance 
of the Sabbath which is a matter of criminal law.

The respondent answers that it is not a cast1 of a law relating 
to Sabbath observance but merely a police measure necessary 
for the maintenance of good order and of the peace. It
cites in support of its defence the judgment pronounced by the 
Quebec Court of Review confirming that of the Superior Court 
in the case of Tremblai/ v. Quebec, 38 Que. S.C. 82. The judgment 
in question in that case was delivered in 1910.

The case of Ouimet v. Bazin had not then boon decided by 
the Supreme Court (3 D.L.R. 593). In this case we had decided 
that the Quebec Act, 7 Edw. N il. eh. 42, called an Act for the 
Observance of the Sabbath, which forbids theatrical represen
tations on Sunday, was a simple police measure and, as such, 
within the competence of the legislature. But the Supreme Court 
was of a different opinion. It decided that this Act was of the 
nature of a criminal Act, and consequently a matter for federal 
jurisdiction.

1 am of opinion that we are bound by that judgment and should 
accept the doctrine which it lays down.

Fitzpatrick, C.J., says:—
The section in question is not n local, municipal or |>olicc regulation for 

the breach of which a |M»cuniary jienalty is imposed, but legislation designed 
to promote public order, safety and morals.

In Att’y-Ucn'l for Ontario v. Hamilton Street II. Co. (11K)3| A.C. 524, their 
Lordships (of the Privy Council) held the phrase “Criminal Law " in sec. 91 of 
the B.N.A. Act free from ambiguity and that, construed by its plain and ordin
ary meaning, it would include every such law as pur|K>rts to deal with public 
wrongs, that is to say, offences against society rather than against private 
citizens. Apply this test to the section we are now considering, assuming 
a breach of the prohibition, what private right could possibly be affected and 
for what conceivable violation of the sect ion would a private citizen have 
recourse? In what resect can it be said that attendance at a theatrical |>er- 
formance constitutes a civil injury against a private individual for which he 
has a remedy?

In the Hamilton Street R. case, their Lordships hold, impliedly at least, 
that Christianity is part of the common law of the realm, that the observance 
of the Sabbath is a religious duty ; and that a law which forbids any interference 
with that observance, is, in its nature, criminal.
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It is im|M)ssihl<‘ for me to believe that the legislathit intended, by the 
enactment in question, to "regulate civil rights." On the contrary, the evident 
object was to conserve public morality and to provide for the peace and order 

ItoDRKiVE <>f the public on the Lord's Day.

Parish If the legislature of Quebec has not the right to pass an Act to 
forbid theatrical representations on Sunday no more can a 

Prosper, municipal council possess the power to close on Sunday establish- 
arelientbeauit, monts that the by-law in question designates under the name of 

CJ' restaurants. In the one case, as in the other, it is a criminal 
matter according to this decision of the Supreme Court.

There is another ground for declaring illegal the by-law passed 
by the respondents. It is that we have federal legislation upon 
the question of Sabbath observance.

When the Act, which was declared ultra vires in the case of 
Ouimet v. Bazin, supra, was passed, the federal Act upon the 
observance of the Sabbath was not in force. The Quebec Act 
came into force on February 28, 1907, and the federal Act only 
on the following day, March 1, 1907. The Quebec Act could 
then be declared unconstitutional only because it was in the nature 
of an Act respecting criminal law. But in the case before us alt hough 
the by-law attacked would not have in itself the eharacter of a 
criminal ordinance, it would none the less be ultra vires liecause 
the federal Act concerning the Lord's Day has made the question 
of the observance of the Sabbath a criminal matter, and the by-law 
of the respondent is in consequence an improper intervention 
into a matter of federal jurisdiction. This point was decided, 
at least impliedly, by the Supreme Court in the case of L’Associa
tion Ste. Jean-Baptiste de Montréal v. Brault, 30 Can. S.C.R. 598, 
in 1900. The moment that a matter has become criminal in 
virtue of a federal Act the provincial legislatures have no longer 
power to legislate thereon.

The federal Lord's Day Act contains two provisions intended 
to respect the customs and laws in force in the provinces. Sec. 
5 declares that the prohibitions in this Act do not exist as against 
provincial Acts then in force or that may l>e passed in the future; 
and sec. 14 adds that nothing in that Act shall l>e deemed to abro
gate or in any manner restrict the provisions of any Act respecting 
Sabbath observance then in force in any province of Canada.

These provisions certainly have not the effect of permitting 
the provincial legislature to pass prohibitive Acts in the matter

QUE. 

K. It.



37 D.L.R.] Dominion Law Report». 327

of Sabbath observance. Their object is simply to delegate to 
provincial legislatures the power to declare that anything pro
hibited by the federal Act can be executed within the limits of 
the province. Davies and Anglin, JJ., interpret in this manner 
the provisions in question:

My construction of the federal Act (dit le juge Davies) is that it was 
an attempt to enact generally prohibitive legislation with regard to the proper 
observance of Sunday or the Lord’s Day for the whole of Canada. But that, 
recognizing the different circumstances, habits, customs, and religious beliefs 
which prevailed in the several provinces of the Dominion, parliament 
determined to delegate to each provincial legislature the power to declare 
that any act or thing prohibited by the Dominion Act might be exempted 
from the o|xiration of such Act. and |>crmitted to la- done by provincial legis
lation existing at the time the Federal Act came into force or subsequently

Anglin, —1The Dominion Ixml’s Day act excepts from the o|ieralion 
of its prohibitive clauses everything which is, by provincial legislation, past 
or future, declared to In* lawful. But there is not a word in the statute 
confirming or authorizing anything in the nature of prohibitive legislation 
past or future.

I would add that the clause interpreting the federal Act 
declares that the term “Provincial Act” signifies the charter of 
any municipality or any Act of pul die interest in any province 
whether passed before or after Confederation.

Then an Act of a provincial legislature or a municipal by-law 
can except anything from the operation of the federal Act con
cerning Sabbath observance, but cannot or prohibit any
thing to be done on the Lord's Day.

The respondent claims that the by-law attacked is not a measure 
respecting Sabbath observance, but merely a police measure 
which has sanction only on Sunday because it is that day which 
produces the disorders which it wishes to suppress.

The parish of Stc. Prosper is situated near the American border. 
Its population is compost'd of lumbermen, and on Sunday, when 
all work is suspended, the young men seek to amuse themselves. 
They assemble in restaurants, and these assemblies occasionally 
produce uproar and sometimes even disputes and fights. The 
object of the by-law may be excellent but there exists, 
certainly, other means for suppressing these abuses than that 
adopted by the municipal council of the respondent. It has adopt
ed illegal means, although the law authorizes others which would 
be entirely effective if employed. Whatever the motive for 
ing the by-law for which the (plashing is asked, whatever the
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circumstances which have brought it aliout, I can only see in 
this measure an ordinance relating to Sabbath observance. The 
federal parliament alone possesses the power to decree prohi
bitions in such matters. The by-law is then ultra vires and illegal.

For these reasons I am of opinion that the judgment of the 
court of first instance should be reversed and the action of the 
ai >i H'l Ian t ma in t ained.

Pelletier, J.:—(dissenting) 1 do not think that the quest ion 
of the federal Act respecting Sabbath observance is raised in this 
case.

The corporation of Ste. Prosper claims here a by-law 
resjiecting peace and good morals as well as of public order jn 
the municipality; and if this by-law falls within the category 
of those of which it could l>e said that they regulate peace ami 
public order the power of a municipality in the matter clearly 
exists and has always been recognized.

The only question, then, in my opinion, is whether or not 
this by-law is one of public order for the maintenance in the 
municipality of peace and order. If the by-law falls within t his 
category the judgment submitted to us is sound; if not, it is not 
sound.

It is proved beyond any doubt that the restaurant kept by 
Rodrigue is a cause of disorder in the municipality. The muni
cipality is situated on the border; lumbermen absent all the week 
come to Rodrigue's place for amusement on Sunday. Has a 
municipal council the right to regulate a matter of this kind? 
It seems to me that the power is inherent in the municipal 
organization itself.

Art. ">09 M.C. authorizes the passing of any by-law for an 
object of a local nature, a state of things si>eeinlly existing in the 
parish which would not be produced with the same result elsewhere, 
is, in my opinion, a mutter purely local, which each council has 
the right to regulate for itself.

However, it is not entirely upon the foregoing that I form my 
opinion in the present case.

If the municipal council of Ste. Frostier has acted under legis
lation which specifically grants the right to close Rodrigue's 
restaurant, ami if this legislation is not unconstitutional, the by
law submitted to us is valid. Rut we have also the Municipal
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Code, art. GOO, the constitutionality of which no one would think 
of questioning, and 1 have come to the conclusion that this article 
authorizes clearly and specifically what has been done. Here is 
the text of the article:—“To dose the bars of taverns, inns, 
and all other places of public entertainment from 7 o'clock in the 
evening on Saturday until the Monday following at 4 in the morn
ing”

Ix*t us first examine the last part of this article; it confers the 
power of causing to be closed the bars in certain places of public 
entertainment from 7 o’clock on Saturday evening until the 
Monday following at 4 a.m. In prescribing, as the by-law in 
question does, that the closing shall be from midnight on Satur
day until midnight on Sunday the respondent is then fairly within 
the limits of its powers in this regard.

All that remains is to ascertain whether or not Rodrigue’s 
case concerns the bar of a tavern, inn or other place of public 
entertainment.

The ap|H-llant is a “restaurateur” and he keeps a “restaurant.” 
There is no need for certain proof of this fact to go elsewhere than 
to the factum of the appellant himself. On the first page of his 
factum this is what he tells us: “The plaintiff is a restaurateur 
of the municipality in which the by-law has been put in force.”

At the page following in his factum the appellant attempts 
to establish that it is a “restaurant” that he keeps, not an inn, 
a tavern or a place of public entertainment. According to him 
the restaurant is not a house1 of public entertainment, because the 
License Act defines a house of public entertainment as a place kept 
for the reception of travellers and of the* public where on payment 
anyone may board and lodge; but the recognizes that a
definition made for the License Act merely to regulate the price of 
certain licenses, cannot be applied. Proceeding then to examine 
the general sense* of these* words, he tells us that his restaurant is 
not a place of public entertainment lx*cause it is not intended 
“to entertain the public, that is, to lodge them, feed them and 
even to clothe them for reward.”

I do not sec* how the question of clothing presents itself from 
the point of view of the house of public entertainment. If this 
word is withdrawn we remain then, according to the appellant 
himself, with the condition of lodging and feeding for the house
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to bo one of public entertainment. The whole question, then, in 
my opinion, resolves itself into this: Is a restaurant a place where 
one eats ami where one can entertain the public?

If the thing can be demonstrated the appellant, who admits 
that he is a restaurateur and keeps a restaurant, falls clearly within 
the terms of art. IKK).

What is the signification of the word “restaurant”? Larousse, 
the liest dictionary to consult from the point of view of the French 
language, defines “restaurant” as follows: “A public establish
ment in which one eats.”

We have not in this alone all that is necessary for arriving 
at a conclusion. There are large restaurants and small restaurants. 
On the Ixiulevards in Paris there are grand restaurants where the 
most succulent food is served; in the Faubourgs and places less 
important there art* small restaurants where one cats pastry at 
the bar, or drinks soft or alcoholic liquors as the case may be, 
but they are all restaurants. We would not need Dirousse to 
tell us this In'cause it is a public and well known fact.

But there is more: a restaurant is at the same time a tavern 
and an inn. How does the same Larousse define “inn?” He 
tells us that it is: “A house where, on payment, drink, board and 
lodging are supplied. ” The inn supplies the drink, and the tavern 
furnishes the lodging and food.”

Then if the tavern læars this name because it especially sells 
drink and food, and if it is the word “hotel” that should bo used 
when it is necessary to add the lodging to the drink and food, 
the inn is then the equivalent of the restaurant, and we have the 
word “inn” in art. GOO.

We have there also the word “cabaret.” What is a cabaret? 
It is, Larousse tells us, “A small inn where drinks are sold and food 
is supplied.” Now the appellant, who admits that he is a res- 
tarauteur ami keeps a restaurant sells for consumption on the 
premises biscuits, confectionery and drinks. He keeps, then, a 
cabaret, which is the absolute equivalent of restaurant.

After having determined that a cabaret is a place where drinks 
and food are sold, it is necessary to ascertain the meaning of the 
word “boisson” in order that we may not fall into the error, 
which is common, of assuming that the word “ lioisson ” necessarily 
means “intoxicating liquor.” Larousse also defines for us the
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word “boisson,” and that assists us in determining what is meant 
by speaking of the word “boisson” with the word “cabaret.”

He defines “boisson” as follows: “Any liquid which ean l>e 
drunk,” and he afterwards makes a classification of four kinds of 
drinks, 1, water, 2, intoxicating liquors, 3, sweetened drinks 
(which we call here in our town “soft drinks”), 4, non-alcoholic 
liquors, that is, coffee, tea, cocoa, etc.

All these definitions taken together we recognize them clearly 
show that the tavern, inn and the restaurant are one and the same 
thing, and that therefore Rodrigue, the restaurateur, keeps as a 
restaurant what is at the same time an inn, a cabaret,and a place 
of public entertainment.

Art. 600 applies, then, in every respect as to Rodrigue, to 
the three cases that it deals with.

Moreover, I ask myself, to what other thing, if not to a res
taurant, the words of art. 600, "any other place of public enter
tainment ” could be applied.

It seems to me that it would lie a misfortune not to aid the 
public authorities to maintain order and suppress causes of dis
order. For what purpose can this restaurant of Rodrigue’s be used 
if not to permit him to carry on business on a day when work is 
susixmded to the detriment of public order for his personal gain? 
The restaurant that he keeps is not in the public interest, it is only 
for the consumption of food. And if he brings together so many 
jieople, and if they become there dangerous to public order, is 
it not jierhnps perchance because that in the liquor “ douce ” there is 
mixed sometimes other things less soft? I do not know how that 
is, but I am surprised that the soft drinks produce so much effer
vescence.

The parish priest satisfies us that the mothers of families 
have for 5 or 6 years insisted that he endeavor to have the restau
rants of Ste. Prosper closed. The mayor of the parish and coun
cillor Dumas give evidence which leaves no doubt about the dis
orders which these restaurants cause; the young men play there 
for money and are very noisy at night which disturbs the public 
peace.

Can it be that a municipality has no longer the right to prevent 
disorders such as these within its limits l>ecause the federal parlia
ment has passed an Act respecting Sabbath observance?
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But we have not before us an Aet specially passed for the 
Sabbath. In fact, art. (MX) of the M.C. does not apply merely 
to Sunday, but covers at the same time all of Saturday evening 
from 7 o’clock until midnight. This article has not then, for its 
object, to compel the repose of Sunday to be respected ; it is specially 
passed for the period of time during which workmen, lumliermen, 
and young men returning from their work at the end of the week 
and may disturb the public peace.

I am of opinion that even under the text of the M.C., 
municipal councils may cause to lie closed every evening of the 
week restaurants which would be centres of disorder.

The case of Ouimet v. Bazin, 3 D.L.R. 593, in which the 
majority of the Supreme Court reversed a judgment of this court 
has l>ecn cited to us. In my humble opinion that case does not 
apply at all to the case before us. The provincial legislature 
had passed an Aet by which it claimed to regulate in a special 
manner the observation of the Sabbath, and the Supreme Court 
came to the conclusion that this Act was ultra vires and that tIn
observation of the Sabliath was a matter within the exclusive 
domain of the federal parliament. In that case of Ouimet v. Bazin, 
the very title of the statute in question—and the Chief Justice 
of the Supreme Court insists strongly on this |x>int—clearly 
indicates that it was passed to regulate Sabbath observance; it 
reads as follows: “A law concerning the observance of Sunday.”

It was not at all the same in the present case; if it had been 
on Thursday that the people of Ste. Prosper who go to the woods 
returned to the village. I believe that the municipal council could 
have prevented the restaurant keeper from allowing them to assem
ble there and be disorderly on Friday.

1 have examined with care all the jurisprudence applicable 
to the matter, and I have come to the conclusion that there is 
not a single judgment in which the complete autonomy of muni
cipal councils in local municipal matters, or police regulation, has 
not been recognized. Even in this case of Ouimet v. Bazin, Fitz
patrick, C.J., found ultra vires the statute in question in that case 
because it was not only “a local municipal or police regulation.”

In the case of Hodge v. The Queen, Sir Barnes Peacock, 9 App. 
(’as. 117, at 131, speaking for the Privy Council, says that:

Their Lordships consider that the (towers intended to be conferred by 
the Act in question, when pro|ierly understood, are to make regulations in
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the naturc of |M>licc or municipal regulations of a merely local character 
for the good government of taverns, etc., licensed for tin* sale of liquors by 
retail, and such are calculated to preserve in the municipality, peace ami 
public decency, and repress drunkenness and disorderly and riotous conduct.

In the cast1 2 of Poulin v. Quebec, 9 Can. S.C.lt. 185, Hitvllie, 
the Supreme Court, laid down the same principle precisely.

In the ease of Montreal x.ilauvin, 11 Que. P.R.325, the Supreme 
Court decided that the closing of shops at certain hours was a 
police measure.

Upon the whole I am of the opinion that the municipality 
of Ste Prosper has passed a police measure in the public interest, 
and that we should aid in protecting public order in that munici
pality. I would confirm the judgment.

Judgment:—Seeing that the appellant demands the quashing 
of a municipal by-law adopted by the respondent corporation in 
the summer of 1916;

Considering that this by-law has for its object to legislate upon 
the observance of the Sabbath and that the respondent has no 
jurisdiction to do so;

Considering that there is error in the judgment of the Superior 
Court rendered on December 16 last dismissing the appellant’s 
action;

Maintains the appeal, reverses the said judgment and proceed
ing to render the judgment which should have been rendered by 
the Superior < ourt, quashes and annuls the said by-law so adopted 
by the respondent corporation without jurisdiction, the whole 
with costs against the respondent as well in the Superior Court as 
in appeal.

Carroll and Pelletier, JJ., dissenting. Appeal allowed.

Re WATSON AND MONAHAN.
Ontario Supreme Court, Apjwllate Division, Meredith, C.J.C.P., Riddell, 

Lennox and Rose, JJ. April IS, 1017.

1. Miner and minerals (§ I B—10)—Relief against Forfeiture-
Good cause.

Under the Ontario Mining Act (B.S.O. 1914, eh. 32, set-. 85), the 
Mining Commissioner 1ms no jiower to relieve against the forfeiture of a 
mining claim for non-com pi ianec with the requirements of the Act, unless 
some good cause is shewn for the omission.

2. Appeal (§ I A—1)—From an order of Mining Commissioner.
An order of the Mining Commissioner under sec. 85 of the Ontario 

Mining Act (It.S.O. 1914 ch. 32) is appealable to a Divisional Court of 
the Appellate Division.
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Appeal by Walter Monahan from an order of the Mining 
Commissioner.

J. Craig Watson, the respondent, staked out and recorded two 
mining claims in a surveyed township. He did the first 30 days' 
work as required by the Mining Act of Ontario, R.S.O. 1914, 
eh. 32, but failed to do the 60 days’ work required to be clone at 
a later stage. Thereupon the apixdlant, Walter Monahan (making, 
it was said, a new discovery), rcstaked the claims. The respondent 
applied to the Mining Commissioner for reinstatement, under sec. 
85 of the Act; the Commissioner granted the request ; and the 
apjieal was from the order of the Commissioner allowing reinstate
ment accordingly.

A. G. Slaght, for ap]X‘llant.

R. S. Robertson, for Watson, the respondent.
Meredith, C.J.C.P.:—If the rights and interests of the 

parties to this appeal only should be affected by our judg
ment in it, and if the power of the Mining Conunissioner in such 
a matter were unlimited, there should lie no hesitation in dismis
sing the ap])eal, the respondent lieing the first discoverer of 
“ valuable mineral in place” on the land in question, and one who 
never had any intention of abandoning his rights as such, nor of 
evading his duties in acquiring title to the land, but who merely 
let the time slip by in which some of them should lie performed, 
and is now willing and ready to make good his default : whilst the 
appellant is described by the Conunissioner as a “vulture” hover
ing aliout mining centres seeking for opportunity to acquire such 
rights upon the default of the first discoverer even though inad
vertently or through inability to perform his duties, a default 
which is noted in the mining records of the district and so made 
plain to the hoverer.

Ilut other and much wider and more imjxirtant considerations 
intervene: nothing should lie done contrary to the policy and 
purposes of the Legislature intended to lie given effect to in its 
mining legislation: and no one concerned in carrying out the pro
visions of such legislation should lie permitted to exceed the power 
conferred u]»on him by it. The question is not whether “natural 
justice” has lieen accorded to these two parties: it is, what are 
the powers of the Commissioner in all such cases, and how should 
they lie exercised in all cases: and, having regard to the answers
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to those two general questions, how this case, upon its particular 
facts, should lie dealt with?

The application to the Commissioner was made by the res
pondent for relief from a forfeiture or loss of his rights through 
such default as I have mentioned; and was based upon 
sec. 85 of the Mining Act of Ontario, that section I wing in these 
words: “85.—(1) Where compliance with any of the require
ments of section 84 has Iwen prevented by ]x‘nding proceedings, 
or incapacity from illness of the holder, or other good cause shewn, 
the Commissioner within three months after default may, upon 
such terms as he may deem just, make an order relieving the person 
in default from the forfeiture or loss of rights, and upon compli
ance with the terms, if any, so imposed, the interest or rights 
forfeited or lost shall revest in the person so relieved, but as a 
term of such order in the case mentioned in clause (a) of sub
section 1 of section 84 the holder of the claim shall obtain a special 
renewal license, which shall l>e so marked and which shall lie 
issued only on payment of twice the prescribed license fee, and in 
the case mentioned in clause (d) of the said sub-section the holder 
shall file a proper report and pay therewith a special fee of $25. 
(2) The Recorder, upon any forfeiture or abandonment of or loss 
of rights in a mining claim, shall forthwith entera note thereof, 
with the date of entry, upon the record of the claim and mark 
the record of the claim ‘Cancelled,’ and shall forthwith post up 
in his office a notice of cancellation.”

The order in appeal, relieving the respondent, was made under 
the provisions of this section; and this appeal is against that order.

Three questions arc raised—they indeed raise themselves— 
upon this appeal: (1) whether an appeal lies to this Court i.i such 
a case as this; (2) whether the Commissioner had power to make 
the order appealed against, that is, whether the facts of the case 
bring it within the provisions of sec. 85; and (3) whether, on the 
merits of the case, if it l»e one within the section, the order should 
have l)cen made. Hut it will l>c more convenient to consider 
question (2) first.

The material facts mainly affecting the case are: that the 
respondent, who was a licensee, under the provisions of the Act, 
had been duly recorded as a discoverer of “valuable mineral in 
place” in the land in question, and had apparently done all things
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necessary to jx'rfect his claim until the expiration of three months 
next following the recording of it; hut had done nothing after 
that up to the time when the Mining Recorder noted his rights as 
cancelled, on the 29th Decemlx»r, 1910; when he recorded the 
claim of the appellant as one by a new discoverer.

Section 83 of the Act is in these words: “Non-compliance by 
the licensee with any requirement < f this Act as to the time and 
manner of the staking out and recording of a mining claim or with 
a direction of the Recorder in regard thereto, within the time 
limited therefor, shall lx* deemed to lie an abandonment, and the 
claim shall, without any declaration entry or act on the part of 
the Crown or by any officer, unless otherwise ordered by the 
Commissioner, l>e forthwith open to prospecting and staking out.”

The respondent’s application was for relief, under sec. 85, from 
the effect of sec. 83 upon his claim; and for that only; and for that 
purpose it must lie taken that he had made default and was to 1* 
treated as if he had abandoned it: and, that ljeing so, he could 
rightly l>e given relief only if compliance with the requirement of 
the Act in respect of which he was in default, had l>een “prevented 
by pending proceedings, or incapacity from illness of the holder, 
or other good cause shewn:” words all of which cannot be given 
any good grammatical construction, but none the less words which 
must lx* given their real meaning if it can lie ascertained from them 
and the context.

“Prevented by other good cause shewn” is not an intelligible 
expression literally; but if read, as it seems to me the section may 
and should be, as meaning “prevented by, &c., or for other good 
cause shewn,” any doubt or difficulty is at once expelled. The 
words “or other good cause shewn” seem to me to have been 
inserted after the section had l>een drafted; and, as occasionally 
occurs, were awkwardly inserted. Section 80 (1) gives colour to 
this suggestion. Under it, the time for doing the work in respect 
of which the respondent must lx* taken, for the purpose of this 
case, to have Ixien in default, may be extended by the Recorder 
in case of “pending proceedings or of the death or incapacity from 
illness of the holder of a mining claim.” The words “other good 
cause ” have not been added here. There does not seem to be any 
especial reason for confining the relief to cases of illness or pending 
proceedings; or any for excluding any other good reason for failure
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to comply with the requirement of the Act; though such reason 
ought to be of a preventing character. And so, if any good reason 
for giving the relief which the order in appeal affords, were proved, 
the order ought to be sustained here, the appellant’s conduct, 
upon his own shewing, Iteing such as to deserve no better, if not 
worse, estimation of it than that given to it by the Commissioner.

But I am unable to find in any of the circumstances of the case 
any good cause for relieving the respondent. He simply neglected 
to comply with the requirements of the Act, which he had read, 
and was as capable as most of us of understanding.

The purpose of the legislation was to encourage the discovery 
of valuable minerals and the development of mines and mining 
in this Province; and for that puisse somewhat stringent pro
visions as to development and working of mining claims are neces
sary; and those provisions are not to be lightly regarded, and 
certainly not to lie treated as if of no consequence, even where no 
claim has arisen.

There is, of course, the difficulty, and the disadvantage, which 
arises from the encouragement to those who were s]>oken of by 
counsel for the appellant as well as by the Commissioner as 
11 vultures;” but that, if unavoidable, is not enough to displace the 
main purpose of the Act, a quick development of hidden mineral 
wealth of the Province: and it is avoidable to some extent, for, 
when an applicant brings himself within the provisions of sec. 85, 
relief may well be given against such a new discoverer, which 
would not t>e given against one acting in good faith, and not on 
searches of the records for the purpose of pouncing on the claims 
of the neglectful, or knowledge acquired in transactions with, or 
otherwise from, the first discoverer.

There being, then, no ground proved which could entitle the 
respondent to the relief he sought, this appeal must be allowed, 
if this Court has power to entertain it; and that it has seems to 
me to be plain.

The power conferred upon the Commissioner by sec. 85 is of 
a judicial character: the power to make good a claim which this 
legislation has said is to be deemed to have l>een abandoned ; and 
to make bad a subsequent claim which, for the purposes of this 
application, was treated as a good claim under the provisions of 
the Act; though I feel bound to add that I can perceive no good
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reason why the Commissioner might not have dealt with the 
question of the validity, as well as the character otherwise, of the 
appellant’s claim, not with a view to determine whether it was a 
valid one, but with a view to determine whether it afforded good 
ground for refusing relief to the applicant even if he had otherwise 
shewn good cause. In a case of equal equities it is not usual to 
interfere; though it may l>e that seldom the new discoverer is 
really a new discoverer unaided by the work of the earlier 
discoverer.

No good reason has l>een suggested why there should not lie 
an appeal in such a case as this, whatever might have lieen said if 
conflicting rights were not, and could not l>e, involved upon such 
an application. It is not suggested that, if the question to lx? 
determined were whether the apjx'llant’s claim is a valid one, an 
appeal would not lie against a decision that it is not; yet on such 
an application as this he can be deprived of all his rights incidental 
to the restoration of the applicant to his, and s<> deprived without 
any compensation.

Then when the legislature has intended that a decision of the 
Commissioner shall lie final, it has, in one case at all events, plainly 
said so: see sec. 78 (1) (6); and the right to appeal generally is 
given in these wide words: “Where not herein otherwise provided, 
an appeal shall lie to a Divisional Court from every decision of 
the ( ommissioner, including an order dismissing a matter or pro
ceeding under the provisions of section 141:” see sec. 151. The 
“decision” which may not lx? appealed against by reason of sec. 
78 (1) (6) is one relating to the performance of “working condi
tions” under the Act; if such a ruling lx? called a “decision” in 
that section, it is difficult to perceive why a ruling under sec. 85 
should not lie considered a “decision” under sec. 151, and so 
expressly appealable.

And, besides all this, sec. 154 prohibits certiorari, injunction, 
mandamus, and prohibition, plainly shewing that the right to 
appeal to this ( 'ourt was intended to afford protection in all cases 
against the errors of the Commissioner.

These conclusions 1 icing reached, the third question which I 
mentioned, as to the merits of the application, falls to the ground: 
t he appellant succeeds on the ground of the want of power in the 
(’ommissioner to make any order giving relief under sec. 85: but
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this conclusion does not leave the respondent remediless, if he 
should have relief. Under sec. 80, the Lieutenant-Governor in 
Council has power, a fact which adds weight to the conclusion 
that the Commissioner has not. Nor is the validity or invalidity 
of the appellant’s claim to the land in any way affected. The 
appeal should l>e allowed; and the order of the Commissioner 
should lie set aside: the general rule as to costs here should also 
prevail.

Riddell, J.:—Mr. Craig Watson, a mining engineer, graduate 
of a respectable American University, who had had for some years 
considerable experience in buying and selling mines in our mining 
regions, staked out a certain claim in a surveyed township. He 
performed the first year’s work as required by the Act, but failed 
to perform the second year’s. Thereupon Monahan (making, it 
is said, a new discovery) restaked the claim: Watson applied to 
Mr. Godson, the Mining Commissioner, for reinstatement, under 
sec. 85 of the Act; the Commissioner granted the request; and 
Monahan now appeals.

There are only two points which I think it necessary to consider.
1. It is said by the respondent that the exercise by the Min

ing Commissioner of the power given by sec. 85 is not the subject 
of an appeal under sec. 151.

I do not think that this objection can lie sustained. Section 
151 gives an appeal against any decision of the Commissioner— 
the Commissioner was called upon to exercise not an arbitrary but 
a judicial discretion on the application liefore him, and his determ
ination was a “decision.” It never could have lieen the intention 
of the legislature to give any officer the power of arbitrarily, and 
according to his own whim, giving to one person and taking away 
from another rights which might lie of great value.

2. It is argued for the appellant that the Commissioner had 
no power, in the circumstances of this case, to grant the appli
cation of the respondent.

It will lie seen that the Commissioner lias power only when 
compliance with the statute is prevented: (1) by pending pro
ceedings; or (2) by incapacity from illness of the holder; or (3) by 
other good cause shewn. Nothing of the kind appears here: the 
holder was not prevented from doing the work at all; on his own 
story, he misunderstood the Act; and, while he did not intend to
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let his claim go, he did not intend or try to do the necessary second 
year’s work at the proper time.

As Watson was not prevented from doing the work, the juris
diction of the Cununissioner did not attach.

There is of course nothing to prevent the respondent from 
applying to the lieutenant-Governor under sec. 86, when all the 
facts can he taken into consideration: nor is there anything to 
prevent his asserting that his understanding of the Act is the true 
construction and so disputing the validity of Monahan’s claim. 
All we do is to set aside the order of the Commissioner, with costs 
here and Wow.

Lennox, J.:—I agree that appeal should lie allowed.
Rose, J.:—J. Craig Watson, the respondent upon this appeal, 

staked out and recorded two mining claims. He did the first 
30 days’ work. As the Commissioner finds, he had no inten
tion of abandoning the claims, but he neglected to perform the 
60 days’ work that ought to have been performed during the 
first year following the expiration of the 3 months immediately 
following the recording (sec. 78 (1) (6)); and under sec. 84 his 
interest ceased and the claims became open for prospecting and 
staking out. Shortly after the claims had become open, the 
appellant, Walter Monahan, searched in the Recorder’s office, 
found that the claims were open, and proceeded to restake and to 
record his applications.

Upon an application to the Mining Commissioner, upon behalf 
of Watson, for relief under sec. 85 of the Mining Act, it appeared 
that Watson’s failure to do the work was probably due to a mis
apprehension on his part as to the time within which the work had 
to l>e performed. He had either forgotten the precise effect of 
sec. 78 (1) (6), or had carelessly misread that section, and had 
formed the impression that the period from the 16th November 
to the 15th April was excluded from the computation of the time.

The Commissioner made an order relieving Watson from the 
forfeiture or loss of rights; and this appeal is from that order.

Mr. Robertson objected that no appeal lay. Judgment upon 
the objection was reserved, and the argument of the appeal pro
ceeded subject to the objection. It seems to me that the order in 
question is a “decision” within the meaning of sec. 151, and that 
an appeal lies. I would, therefore, overrule the objection.
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The Commissioner hoard the evidence of both parties, investi
gated the conduct of each in connection with the matter, and in a 
considered judgment stated his reasons for thinking that, in the 
exercise of his discretion, he ought to “find that the applicant lias 
shewn good cause for relief from forfeiture.” The Commissioner 
has had great experience in the administration of the mining law, 
is very familiar with the practice of miners, and is peculiarly well 
qualified to say when relief ought to he granted against a forfeiture. 
If, then, 1 thought that this was a matter within the discretion of 
the Commissioner, 1 should be very loath to interfere, even if 
there was a right to appeal from such a discretionary order. How
ever, 1 do not think that he liad jurisdiction in the particular case. 
Section 85 gives jurisdiction to the Commissioner to relieve against 
forfeiture “where compliance with any of the requirements men
tioned in section 84 lias lieen prevented by pending proceedings, 
or incapacity from illness of the holder, or other good cause shewn.” 
The section is not too clearly worded. It may be that it was in
tended to confer upon the Commissioner the power, which he 
treats himself as possessing, to relieve against a forfeiture, if lie 
thinks there is good cause for so doing, and if the application is 
made within the three months mentioned in the section; but the 
section cannot be construed as conferring this power unless some 
words that are not there are read into it, and 1 feel bound to read 
the words ” other good cause shewn” as controlled by the word 
“prevented,” and to hold that no jurisdiction is conferred upon 
the Commissioner unless the license-holder has been prevented by 
good cause shewn.

The meaning of the word prevented has been considered in many 
cases. Perhaps the most helpful of them is Burr v. Williams (1859), 
20 Ark. 171, at pp. 185 and 18G; but in no case that 1 have seen 
was the context similar to that in the section that we have to 
construe; and there is, therefore, little assistance to Ik* had from 
the decisions.

Taking, then, the words of the section as it stands, with such 
little assistance as is to lie had from the decisions, 1 do not think 
that Watson was prevented from doing the sixty days’ work within 
the time limited by the statute. He could have done it at any 
time if he had chosen to do so. He seems to have thought that he 
knew of reasons why he need not do it; but that docs not seem to
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lx* the same thing as being prevented. Therefore, I think the Com
missioner had no jurisdiction under sec. 85, and that the only 
jurisdiction is that conferred by sec. 8(i upon the Lieutenant- 
Governor in Council, upon the recommendation of the Minister 
and the report of the Commissioner.

For these reasons I would allow the appeal with costs.

Appeal allowed.

N.B. JARDINE v. PRESCOTT LUMBER Co. Ltd.
g'C. ^ew Brunswick Supreme Court, Appeal Division, McLeod. C.J., White and 

Grimmer, JJ. March 10, 1917.

Brokers (§11 B—14)— Commissions — Quantum meruit — Procuring

Where land is sold through the instrumentality of a broker, to a pur
chaser procured by him, for a less sum than that for which he was employ
ed to sell, the broker is entitled to his commissions, or to a quantum 
meruit equal to the amount of commissions.

|Sit» annotation 4 D.L.R. 531.]

Statement. Appeal from the judgment of McKeown, C.J.K.B., in favour 
of plaintiff, in an action for commissions for the sale of defendant's 
real estate. Affirmed.

II. A. Powell, K.C., for plaintiff.
M. (I. Teed, K.C., for defendant. #

McLeod,c.j. McLkod, C.J.:—This action is brought for the recovery of a 
commission that is claimed by the plaintiffs for procuring or 
causing the sale of the defendant company’s property. The de
fendant company owned a property situate in Restigouehe county, 
known as the Benjamin River property, and about 1912 or 1913, 
it entered into an arrangement with the plaintiff Clinch to make 
a sale of it for the company. Sulwquently the plaintiff Jardine 
joined Clinch in the matter, and the defendant company then 
dealt with both of them.

The defendant company in the first place claimed that the 
plaintiffs were not the cause of the sale, and did not introduce the 
purchaser to it. The evidence on that question differed. It is, 
however, a question of fact, and was left to the jury. The jury 
found that the plaintiffs did introduce the purchaser to the de
fendant company, and thereby brought alsmt the sale. This 
court is IxMind by that finding of fact, so that we must assume that 
the purchaser was introduced by the plaintiffs to the defendant 
company and the sale was thus brought al>out. The question
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then is—are the plaintiffs entitled to any commission, and if so, 
what commission?

From the view 1 take of the ease this depends on the construc- 
tion to be put on certain letters that passed Ijetween the plaintiffs 
and the defendant company in the latter part of IV15, and the 
early part of 191Ü, which letters have already lx*en referred to by 
my learned brothers.

It appears that a year or two prior to the writing of the first 
of these letters, the plaintiffs had been endeavouring to effect a 
sale of the defendant company's property. The price was fixed at 
$110,000, and the commission was to be ten per cent, of that 
amount. Various changes were subsequently made in the price 
of the property, but in December of IV15, it was reduced to 
$75,000. The evidence does not clearly disclose just when this 
price was fixed, but on December 0, 1915, Clinch wrote Myles, the 
agent of the defendant company, the following letter:—

Dear Mr. Myles,—1 hud a conversation with my friend t onlay who will 
probably handle the wile of the Prescott pro|»erty for us. While Mr. Jardine 
ami 1 an1 perfectly satisfied with your verbal assurance as to the price, when 
dealing with outside |mrties they want it confirmed by writing. Would you 
lx- kind enough to write me stating the prier $70,000. If you cun give us a 
commission of 10% off this, please state it in your letter.

That letter would seem to imply that the plaintiffs at that time 
were not assured that they could get 10% commission if they did 
sell for $75,000, because they expressly say: “If you can give us 
a commission of 10% off this, please state it in your letter.”

To that Myles replied on December 7, as follows:—
D. C. Clinch :
Dear Sir,—Your favour of the sixth instant to hand, regarding price for 

our property. Wc will accept $70,000 for same. Your commission must l>.? a 
consideration above that amount. R. L. Myles, for the Prescott Lumlier

, Ltd.
Taking these two letters together, it woul.l seem that if the 

plaintiffs arranged a sale of the property for $75,(MX) and no more 
they would not be entitled to a commission, but they would have 
as a commission any amount the property was sold by them for 
aliove $75,000. The plaintiffs, however, continued their endeav
ours to, obtain a purchaser, and on February V, 1V16, having 
interested some one in the property, Clinch wrote the following 
letter to Myles:—

Dear Sir,—I am in communication with |>artics who arc interested in 
your property, one of whom resides in this province and is willing to cruise the 
property as soon as snowsh<x*ing is good.
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Your lowest price to me is 175,000 without commission.
The iMUtiee are Hose buyers, ami in the event of the cruise being satis

factory they will probably make an offer. In this event I want to lie assured 
of my commission in case I may have to turn them over to you.

Please reply at your earliest convenience.

That letter may mean two things, or possibly one of two 
things. It may mean that the plaintiffs desire to know what com
mission they are to get if they sell for $7">,(XX). I think it is evident 
that the plaintiffs expected a commission. It may also mean that 
the plaintiffs wished to know whether they would Ik* entitled to a 
commission if they were unable to close the bargain themselves 
with the purchaser, and were obliged to turn him over to the de
fendant company in order that the bargain might Ik* closed.

To that letter Myles replied on February 12, as follows :—
Dear Sir,—Your favour of the ninth instant to hand. In regard to your 

commission I will have to consult Mr. ( Ivorgv 1). Prescott liefore giving you 
a definite answer on this. Have already written him about it, and will advise 
you on reply.

I think we must assume from that letter that Myles did com
municate with Prescott, but no answer was made to Clinch.

These two letters, taken together, in my opinion mean that 
the plaintiffs were to 1h* paid a commission if they effected a sale, 
or procured a purchaser of the property. Myles in his reply to 
Clinch's letter of February V, did not deny that the plaintiffs 
would be entitled to a commission if they completed a sale for 
$7f>,()0(), or if they procured a purchaser and turned him over to 
the defendant company to close the sale; and the fact that the 
defendant company so closed the sale for less than $70,000 would 
not deprive the plaintiffs of their commission. The words in the 
letter: “In regard to your commission I will have to consult Mr. 
George D. Prescott,” would convey to the plaintiffs that he was 
simply consulting Prescott as to the amount of the commission 
that they would lx* entitled to if they sold for $75,(MX), or if the 
sale had to Ik* finally closed by the defendant company. The 
plaintiffs, as found by the jury, fourni a purchaser, and living 
unable to close with him turned him over to the defendant com
pany, and the defendant company entered into a sale for $bf>,(XX).

It must lie taken that the plaintiffs were the agents of the de
fendant company, to sell the property or procure a purchaser for 
it. It is evident that the plaintiffs expected a commission on the 
sale, and the defendant company knew they expected a commis-
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sion on the sale. The purchaser was turned over to the defendant 
company, as Clinch suggested might l>e the case in his letter of 
February 9, and the defendant company thereby made the sale1 of 
the property. Having accepted the results of the plaintiffs’ 
labour, it seems to me it is not open to the defendant company to 
deny that they are entitled to a commission on the sale. The 
question is what that commission should be under the arrange
ment existing between the parties at the time of the sale. In my 
opinion they are entitled to recover on a quantum meruit for 
their services thus rendered to the defendant company. The 
verdict, as found, appears to be 10% of the purchase price.

From the view I take of the case, there was no contract in 
force, by which the defendant company undertook to pay 10% 
but the plaintiffs were entitled to l>e paid for the services rendered 
and accepted by defendant company. The jury on rendering 
their verdict might, if they chose, assess that amount as the 
damages.

The judge appears to have charged tin* jury fully and fairly 
and the verdict has been found for that amount. My learned 
brethren think it is not too much, and that it is justified under the 
evidence. I therefore agree that the appeal should be dismissed.

The appeal, therefore, will In* dismissed with costs.
White, J.:—The pivotal question in this case is, whether, at 

the time the defendant sold the property, the plaintiffs were acting 
as agents for its sale under a general employment by the defendant. 
Although it is claimed by the defendant that the plaintiffs were 
not, through their negotiations with Culligan, the causa causa ns 
of the sale, the jury have fourni against that contention, and 1 
think the evidence warrants such finding.

The defendant contends that its letter to the plaintiffs of 
December 7, 1915, or, at most, that letter and the plaintiff's letter 
of December 9, 1915, to which it was a reply, together with the 
plaintiff's letter of February 9, 1919, and the defendant's reply of 
February 12, 1919, must be taken ns containing exclusively the 
terms under which the plaintiffs were authorized to sell at the 
tune Culligan I >ought ; and that these terms shew a limited, and 
not a general, employment within the meaning of the distinction 
between a general and limited employment drawn by Lord Watson 
in Toultnin v. Millar (1888), 58 L.T. 99. The plaintiffs, on the
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other hand,Maim that these letters must lw* construed in connec
tion with the contract of agency which they allege was in existence 
Iictween the parties down to the time the first of these letters was 
written. They claim that when they wrote the letter of Deeemlier 
0, 1915, they were, and had for some time l><*en, employed by the 
defendant under a general authority to sell the property in ques
tion; that the price originally asked by the defendant, and at 
which the plaintiffs had l>een trving to sell, was too high to attract 
a purchaser; and that in this letter of Deeemlier fi, 1915, they 
were asking to have front the defendant authority in writing to 
offer the property at the lower price therein named.

Vnder the interpretation of these letters which we an* asked 
by the defendant to place upon them, it would follow that the 
agreement arrived at between the parties was such, that the de
fendant could sell for any sum, not exceeding $75,(KM), to any 
purchaser sent to it by the plaintiffs, provided only such sum was 
the best price it could obtain, without its being required to pay 
any remuneration to the plaintiffs for the latter's services in obtain
ing such purchaser. It would require language to that effect, much 
more clearly defined and unambiguous, than is to he found in 
these letters, to lead me to conclude that the plaintiffs had, by 
this correspondence, assented to any such qualification of their 
original contract.

But, even assuming I am in error in thinking that the plaintiffs 
are entitled to retain their verdict for the reasons stated, and 
accepting the defendant’s contention that there were really three 
distinct agreements, each covering a separate jiortion of the time 
during which the plaintiffs were endeavouring to effect a sale, 
1 would still think the verdict must stand. If we were to look 
only at the last four letters which passed In-tween the parties, and 
to regard these, as the defendant asks us to do, as exclusively 
embodying the contract existing when the sale to Culligan was 
made, we would find that the defendant agreed with the plaintiffs 
to sell to any purchaser procured by the plaintiffs who would pay 
a price netting the defendant $75,000. No time limit is fixed, 
within which the plaintiffs are to procure such purchaser, other 
than such reasonable time as is to be implied by law; and there is 
no reservation of power to the defendant to make sale itself during 
the pendency of the plaintiff’s employment. Although the jury
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were not expressly asked to find, und have not expressly found, 
that the sale to Culligan was made before a reasonable time had 
been allowed the plaintiffs in which to find a purchaser under the 
terms of the four letters last mentioned, there can Ih- no reasonable 
doubt that the defendant, in selling when it did, failed to afford 
the plaintiffs such reasonable time as it undertook by these letters 
to allow. This, 1 think, is manifest when we regard the nature of 
the property to lie sold, and the time necessary to permit a pro
spective purchaser to cruise the same. The plaintiffs, therefore, 
would l>e entitled to recover for their services upon a quantum 
meruit. The jury have found that the fair and reasonable value of 
the services performed by the plaintiffs for the defendant was 
Sti,500. Hut it is claimed by the defendant,that, in so finding,the 
jury took into consideration the services performed by the plain
tiffs, prior to the first of the four letters last referred to, and, 
therefore, allowed for services rendered under the prior agreements 
which had been terminated. It is not by any means clear that tIn
jury did this. They would seem to have based their finding on 
the quantum meruit upon the 10% originally fixed by the parties 
themselves as a fair allowance for finding a purchaser. In the case 
of Burchett v. Garnie d* Blockhouse Collieries, [1910] AX’. 014, the 
Privy Council approve of the action of the master in basing his 
finding as to the value of the services rendered by the plaintiff in 
that case, upon the commission he was to have received, had tin- 
original contract been carried out. In a case such as is this, where 
the plaintiffs have supplied a purchaser, they have performed tin- 
service contemplated by the parties, and tin- value of that service 
is the same whatever the amount of labour—whether it Ik- much 
or little—expended by the plaintiffs in securing such purchaser. 
Rut assuming that the jury, in making their finding as to the value 
of the services rendered, did take into consideration the work done 
bv the plaintiffs prior to Decemlx-r (>, 1915, 1 think they wen- 
justified in so doing as long as their finding is not in excess of the 
10% originally stipulated for. For, even if we accept the defend
ant’s contention as to there having lw-en three successive agree
ments, it is clear that each of the first two such agreements wen- 
abrogated in consideration of the one which took its place. When, 
therefore, the defendant by its act of selling to Culligan, placet 1 it 
beyond the plaintiffs’ power to carry out the contract as it finally
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Htooil, the plaintiffs became entitled to sue*, cither for damages 
sustained through such ln-cach, or upon a quantum meruit for all 
the services they had rendered in connection with the sale.

In addition to the contentions to which I have referred the 
defendant objects that there was misdirection by the trial judge 
in several particulars. If I am right in the view 1 have expressed 
as to the effect of the contract between the parties, all of these 
objections to the charge, save one, must fail, since, with one 
exception, they are based on the construction of the contract 
urged by the defendant. The one objection which is not so based is 
that indicated by the letters (c) and (d), in the defendant's factum; 
namely, that the judge erred in telling the jury that if they lx*- 
lieved Shaw's version of the conversation there was sufficient 
evidence in that, if it produced that impression on their minds, to 
justify a reasonable man in drawing the conclusion that he was 
the effective cause of the sale; while, in the same connection, the 
judge told the jury that if they were convinced Culligan had given 
the correct version of what took place then there was not sufficient 
evidence. The defendant contends that this was shifting the onus 
upon the defendant of convincing the jury. But when we read all 
that the judge said to the jury in this connection, I do not think 
his charge is fairly open to the criticism made upon it by the de
fendant . The judge, in charging upon t his point, said to the jury : 
“On the other hand, if you agree that Mr. Culligan has given the 
correct version of what took place then 1 say to you at once there 
is no evidence. I say to you, if you credit Mr. Shaw's version of 
what took place in that conversation, there is evidence.” Taking 
together all that the judge said upon this matter, it was made by 
him quite clear to the jury, that if they believed Culligan then 
there was no evidence, while if they believed Shaw, there was 
evidence from which they might reasonably find that Shaw had 
l>een the effective cause of the sale.

There remains to lx* considered the defendant's contention 
that the plaintiffs’ letter to defendant of March 8, 1910, was 
impro)N>rly admitted. The defendant claims that this letter is 
“a mere statement of the plaintiffs’ ease and claim, written after 
the event and falls within the principle laid down in (iithert v. 
Campbell, 12 N.B.R. 474. One has but to read this letter and see 
how wide is the distinction lx*tw< n it and the letter held to have 
been wrongly admitted in (iilbert v. Campbell. It reads as follows:
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Geo. D. Prescott, Esq., March 8, 191fi.
Dear Sir,—1 am gliul to know that a sale of your property ha* been com

plet e<l. and understand from Mr. Myles that the price was $75,000.
I beg to advise you that the sale was made through the efforts and repre

sentation* of Mr. ('. 1\ Shaw, acting for us. I Imd sent him the pn|)ers and 
full description of the property, and he has l>ecn working on it since early last 
summer with one or two people, including Mr. Culligan.

According to promise made by you in December, 1914, 1, of course, expect 
you to pay me a commission on the sale. An early reply will much oblige.

If we exclude the closing paragraph of thin letter, it amounts 
simply to a notice to the defendant that the sale was brought about 
tbrought the agency of Shaw, acting for the plaintiffs, and, to my 
mind, is proper evidence. Certainly its adn ission could work no 
such injustice to the defendant as would require a new trial. As 
to the concluding paragraph of the letter, the only ground upon 
which it could Ik* reasonably argued to have been inadmissible is, 
that the reference therein to the “promise made by you in Decem
ber, 1914,” is designed to establish the plaintiffs' case. But the 
terms of such alleged promise are not set forth in the letter, and 
the other evidence alone shews what the terms of such promise 
were. 1 do not think the letter can be treated as one intended to 
make, or as one which did make, evidence for the plaintiffs.

For the reasons stated I think the verdict must stand.
I should ]>erhaps add that I have not discussed the numerous 

cases cited, on the one side and on the other, nor other suthoritics 
which have fallen under my notice, because 1 think the remarks 
of Karl Lorcbum in Hampton v. Glamorgan County ('ouncil, 11917) 
A.(\ 13, at 18, are peculiarly applicable to a case of this character, 
where there can Ik; no reasonable question as to the law, and such 
difficulty as there is arises wholly from the attempt to apply the 
law to the facts.

The defendant should pay the costs of this application.
( lit i mm Kit, J.:—There is no doubt that where an agent is en

gaged to sell land with a stipulation that the sale was to net the 
owners a certain price, and the agent's commission was to In* a 
sum al>ove the net price, the employment is a social and limited 
one, and the sale must lie made al>ove the stipulated net price in 
order to entitle the agent to a commission, or in other words that 
when the agent has a special employment as distinguished from a 
general employment he is entitled to commission only when he 
brings himself within the terms of the special engagement. In
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Toulmin v. Millar, 58 L.T. tMi, 12 App. Cas. 740, Lord Watson 
states the principle governing eases of this kind. In Hurchell v. 
<lourit' lilorkhou.se Collieries, |1910| A.C. 014, it is held that if 
an agent is employed to sell a property and if the same is eventually 
sold to a purehaser introduced by him, he would In* entitled to a 
commission at the stipulated rate, although the price paid should 
l»e less than or different from the price named to him as a limit. 
In my view of the evidence and the findings of the jury in this case, 
these authorities are directly applicable to the events of this case, 
for it appears that aliout the time the letters referred to were 
written, Shaw, the plaintiffs’ agent, approached one Arthur 
( 'ulligan and offered him the property at $75,(KM), and while it 
seems he raised some objection to the price, Culligan, said it would 
lie a good buy at $50,(KM) to $55,(KK), and Shaw swears Culligan 
agreed to cruise the property. This was the introduction of the 
purchaser to the owner of the property. Nothing further, howe\er, 
was done by the plaintiffs or Shaw in the matter of sale; and 
shortly after the plaintiffs learned that Culligan had become the 
owner of the proi>erty at $65,000, having treated directly with the 
company in the purchase. There is a marked difference in the 
evidence of Shaw and ('ulligan as to what passed between them, 
and more particularly in that Shaw states that in their first con
versation, ('ulligan said he did not know the land was for sale, 
whereas (’ulligan states he knew the property was for sale some 
time liefore he l>egan negotiations for it, and as early as the sum
mer of 1915, and that during that summer and autumn he gathered 
all the information he could al>out it. In addition ( ulligan swears 
he introduced the subject of the property l>eing for sale to Shaw, 
who said he had not heard anything about it. In this respect the 
evidence of these parties is squarely contradictory, though it must 
Ik» said that Shaw was able to and did testify to the financial 
arrangements which were made by (’ulligan prior to his purchase 
of the land, and which he, Culligan, carried out just as Shaw said 
he told him he intended to do, and the jury has found Shaw intro
duced the purchaser to the owner.

The judge left several questions to the jury, who found that 
the plaintiffs were employed by the defendants as agents to sell 
their property and that they were to lie paid 10% on the purchase 
money of the sale on the price approved by the defendants; that

H
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the sale of the property to Culligan was brought alunit by what 
took place between Shaw as plaintiffs’ agent and Culligan ; and 
that the agreement for a commission of 10', to the plaintiffs on 
the sale applied to this case. Also that the fair and reasonable 
value of the services performed by the plaintiffs as agent for the 
defendants was $0,500.

Upon these findings the judge directed a verdict to be entered 
for the plaintiffs for the said sum of $0,500. To my mind there is 
little involved in this case save questions of fact which have l>eon 
passed upon and found by the jury. A question might fairly have 
arisen as to whether or not the plaintiffs were entitled to a com
mission of 10r,', or whether there should have been a direct 
special finding on the quantum meruit. This. I think, however, 
has l>een avoided so far as this appeal is concerned by the sixth 
question which was left to the jury, viz.: “ What is the fair and 
reasonable value of the services performed by the plaintiffs as 
agent of the defendants?" Without this question a new trial might 
have been ordered for the assessment of damages, but that neces
sity does not now exist. All the evidence has been given that 
could Ik* furnished if a new trial was ordered and the jury had a 
full opportunity of hearing and considering the same. They no 
doubt were impressed with the fact that the plaintiffs, as agents of 
the defendants, had done as much work in bringing alunit the sale 
at $05,000 as if $100,000 had lx*en realized, and that because the 
defendants had gone behind their backs, and made the sale to the 
man they had found, and had not even informed them of the sale, 
but had left them to get the information from outside sources and 
as liest they could it was no reason why the plaintiffs should lu* 
deprived of their just rights under their contract for the sale of the 
property, or the rate of commission reduced. There is no doubt 
under the evidence the plaintiffs devoted their energies and spent 
their money in their bonâ fate efforts to find a purchaser for the 
property, and the jury having found that it was due solely to those 
efforts that the sale was eventually made, and the purchaser found, 
1 am not prepared to say the finding was unreasonable, or that 
there was no evidence to warrant or sup|>ort it.

In my opinion, the judgment must lu* confirmed and the apiu-al 
dismissed with costs. Appeal dismissed.

N. B.

H. C. 
Jardine 

Prescott

Grimmer, J.
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ABELL v. VILLAGE OF WOODBRIDGE AND COUNTY OF YORK.
Ontario Supreme Court, Maxim, J. A/tril IS, 1917.

I Kahkmkntk (fi II A—7)—Prescription—Lost grant—Uhe or highway 
—Waters.

An easement by way of lost grant may l»e acquired by long user of a 
highway for carrying a stream across it for milling purposes, though 
the right could not Ik* sustained ns u prescription at common law, or 
under the Limitations Act (R.8.O. 1914, eh. 7ft. sec. 34), for want of 
continuity of user.

2. Parties (6 II A—70)- Defendants—Municipalities—Highways.
A municipality in which a highway is situated is a proper party de

fendant in an action against the county testing a prescriptive right in 
the highway.

Action to establish as an easement the right of the plaintiff 
to carry an artificial stream of water or raceway across a highway 
and to compel the defendants, or one of them, to restore the 
stream to the condition in which ;t was liefore they, or one of them, 
blocked it.

J. //. Moss, K.C., for the plaintiff.
O. L. Lewù, K.C., and C. W. Ploxton, for the defendant the 

Corporation of the County of Y'ork.
W. A. Skeans, for the defendant the Corporation of the Village 

of Woodbridge.
Master, J.:—The easement claimed by the plaintiff is the 

right to carry an artificial stream of water across a highway known 
as Pine street, formerly in the control of the defendant Woodbridge, 
now in the control of the defendant York.

The highway across which the easement is claimed runs in an 
easterly and westerly direction. The plaintiff is the owner of the 
abutting lands lying up-stream north of this highway,and through 
these lands there has lieen dug a waterway or ditch leading from 
a point on the Humber river above the plaintiff’s dam, and so 
forming the head-race to his mill. The plaintiff is also the owner 
of the abutting lands down-stream, south of the highway. On 
these last-mentioned lands his mills were built and operated by 
water-power from the Humlier river.

Before reaching Pine street, the head-race forked, and supplied 
two different mills by its two branches. The westerly branch 
crossed the highway by an open ditch, spanned by a bridge. The 
easterly branch crossed the highway in a flume built and main
tained by the mill-owners, and also spanned by a bridge. The 
bridges were formerly maintained by the Corporation of the 
Village of Woodbridge.
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The situation will lie more clearly understood from the follow
ing sketch and from an examination of exhibits 1 and 8.
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plainants, in good faith, could be held liable in damages for false 
arrest.

That doctrine is no more admitted. Our jurisprudence is 
to-day firmly to the contrary; and everybody now admits that 
we are governed in such a matter by the principles of the civil 
law, the rule of art. 1053 C.C., which makes every person res|>on- 
sible for the damage caused by his fault to another, whether such 
fault consist of a positive act, imprudence, neglect, or want of skill.

This doctrine always prevailed in France. Here is what 
Pothier says on the subject:—

Denunciation is an act through which a private individual gives notice 
to the officer in charge of the public department that a crime has been com
mitted. Such denunciation hinds the denunciator to damages and interests 
towards the accused, in case he acted rashly; and he may be even subject to 
a greater penalty should it appear that the denunciation was evidently 
slanderous. Traité de procédure criminelle, No. 46.

Modern French authors teach the same doctrine. Sourdat 
(1, De la responsabilité, no.660) speaks as follows on thisquestion:—

The denunciation of a citizen to the authorities as guilty of some crime 
or délit is evidently one of the most prejudicial facts for the object of it, for 
it tarnishes the honour and may seriously injure material interests. Therefore 
if it be found to be false, the author who rashly came forward with it, without 
minutely examining the imputations which he was setting forth, without 
making sure about the truth of them, that person owes a civil reparation.

The jurisprudence in France is to the same effect.
As a rule it is permissible for the victim of a délit to denounce to the author

ities the person he believes to be the guilty party. Still, however, the com
plaint has to be made, not only in good faith, but also with circumspection, for 
in itself it constitutes one of the most prejudicial facts for the object of it, 
because it tarnishes the honour and may seriously injure material interests. 
It is evident that a denunciation made through malice and with the sole 
intention of injuring, paves the way for an action in indemnity against the 
author of it ; it is even enough that it be done rashly and without reflection.

So that for the author of a complaint or of a denunciation to be free from 
any responsibility because of the material or moral prejudice he may have 
caused, the facts denounced must be true, or at least, the complainant or 
denunciator must have acted in good faith without any guilty malevolence 
and without imprudence or rashness. Pandectes françaises, vo. Responsa
bilité, No. 544, 545.

As it is seen, the word malice which is commonly used receives 
a particular interpretation; it means rashness, imprudence, care
lessness, as well as bad faith and wickedness. The rule is expressed 
by saying that there is responsibility in damages when the arrest 
is made without any reasonable and probable causi .

In the case of Lake of the Woods Milling Co. v. Ralston ,20 
Que. K.B. 536, my brother Carroll, J., said:—
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Malice, in a legal jioint of view, ia inferred from the gruaa negligenei- of 
an individual who, without taking any infonnation, and on mere suspicion, 
causes the arrest of somebody.

In Knglish law the word “malice" means that the complainant 
was moved by another motive than to have a contravention of 
law punished.

One must not lose sight of the fart that, in such a matter, 
redressing justice and not punitive justice is dealt with. Law 
could not hesitate lictween the author and the victim of an error. 
Damages caused by an error due to a fault must lie repaired, 
should that fault even consist of mere imprudence.

I am, therefore, of the opinion that in the present case the legal 
responsibility of the respondents exists; that the recourse of the 
appellant should have been maintained; and that the judgment 
of first instance which dismissed the action should lie reversed.

As to the amount of damages to be granted, wc must take 
into account the considerable costa which respondent will have to 
pay, through his fault, no doubt, since he offered no amends, but 
which are none the less burdensome for him. I would grant 150 
and costs of an action of that class in the Circuit Court, and the 
costs of appeal.

Judgment:—Considering that respondent had appellant ar
rested on a charge of illegally carrying a firearm and of having 
killed a dog belonging to him, and that he later on waived his 
complaint against said appellant after the latter had been arrested, 
had given bail for his appearance and had appeared before the tribu
nal of the justices of the peace;

Considering that said arrest was made without any reasonable 
and probable cause and through imprudence and rashness on the 
part of respondent;

Considering that in those circumstances the appellant ia en
titled to reparation in the form of damages;

Considering that the judgment of the Superior Court at Three 
Rivers on October 18th, 1915, which dismissed the demand of 
appellant ia not founded and must be quashed;

Doth quash and annul said judgment ami proceeding to give 
the judgment which the Superior Court should have given, 
condemns respondent to pay to the appellant the sum of 150 
with the costs of an action for that amount in the Circuit Court 
and the costs of the present appeal. Appeal allowed.

30—37 D.L.R.
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LEFEBVRE ». TOWN OF GRAND-MÈRE.

•S'u{ireme Court of Canada, Sir Charles Fitzpatrick, C.J., and Idington. 
Duff, Anglin and Itrodeur, JJ. June 22, 1917.

Municipal corporations (§ 11 G—195)—Liability for negligence—Nui
sance—-Franchise—Electricity—Highways.

A municipal cor|x>rution cannot l>o hold liable for injuries resulting 
from the negligent construction and operation of an electric lighting 
system in pursuance of a franchise granted by it, on the ground of a 
breach of duty to keep its highways free from nuisances; the power 
of such corporation, under art. 5041. H. S. Que. 1909, to regulate the 
use of highways and public places, are legislative or governmental, 
and unless s|>eeifically provided a failure to exercise them does not give 
rise to a right of action.

Statement. Appeal from the judgment of the Court ol King’s Bench.
appeal side, 25 Que. K.B. 124, reversing the judgment of the 
Superior Court, District of Three Hivers, and dismissing the 
action with costs. Affirmed.

N. K. La flamme,K A'., and A. Lefebvre, for the appellant ;./. L. 
Perron, K.C., and Paul Si. Germain, K.C., for respondent.

Fitspetrick.cj. FitzPATRICK, C.J. (dissenting):—I agree with Idington, .1. 
idington, j. Idington, .1. (dissenting) :—The facts found by the trial judge 

that the appellant suffered very serious injuries from an electric 
current conveyed from an electric lighting plant in respondent 
town, by means of and by reason of another electric plant’s wires 
unused and out of order having been long tolerated by the re
spondent on the streets of said town, are not seriously denied.

The first-named plant was used for lighting the town, and had 
been erected pursuant to a franchise granted by respondent.

The owners of the secondly named plant had never got author
ity from anyone entitled to give it, but by dint of sheer audacity, 
against which the respondent had formally protested, proceeded 
to erect poles and wires upon the streets of the town where, 
connected with the former plant, there had already been erected 
poles and wires.

The two sets of wires came dangerously close together from 
the time the second was erected, and as the result of neglect the 
latter got out of order and in places somewhat delapidated, and 
very obviously a serious source of «langer to those using the high
way, as well as others who might be placed near thereto, as appel
lant was, when he came in contact with something liable to conduct 
the current of electricity in use by those operating the first named 
plant.

This constituted in my opinion a public nuisance upon the high-

< AN.

KC.
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way, which was, ns such, under the usual jurisdiction of respond
ent. But the respondent actually owned the road allowance over 
which, at that part in question, the highway ran.

Much elaboration in argument is submitted to support the 
propositions that the toleration of such a public nuisance by re
spondent was legal, or at least not a breach of duty, and in any 
event that its failure to use such powers as it had for the abate
ment thereof, was a mere omission of the observance of duty and 
hence not actionable.

If the like accident to that in question had happened, as it 
well might have done, to a traveller on the highway, could respond
ent have set up the answer put forward herein of the breach of 
duty being an omission and not a commission?

The duty imposed to maintain the highway in a travel la ble 
condition would have been the answer.

The appellant cannot avail himself of that. 1 imagine, in respect 
of the lane.

The very undesirable distinction that has grown up in our 
English law between nonfeasance and malfeasance, on the part 
of municipal corporations, when it comes to deciding a question of 
their legal responsibility to those suffering injury, as the result of 
either, does not seem to me to have so much room for expansion 
in Quebec if due heed is had to article 1053 and following of the 
Code.

Be that as it may, I cannot think that under either system of 
law the owner of any property—as respondent was of that in 
question—can legally tolerate upon his premises a nuisance ob
viously liable to produce injury to the person or property of 
another in the vicinity.

That is what respondent clearly was guilty of in relation to 
the secondly named electric plant being, without the first 
vestige of legal right, allowed so long to continue in the condition 
it was and constitute such a nuisance.

I suppose, if the same audacious and venturesome spirit as 
had conceived this enterprise had discovered, in the road allowance 
owned by the respondent, an excellent specimen of stone and 
proceeded to quarry it and blast therein, as a free miner might, 
from day to day and been enabled by smooth talk to set the 
council and others to sleep, we would be told, if some neighbour

CAN.
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got injured by the flying rocks and sought a remedy against the 
respondent, that the sleeping officials had never authorized it and 
hence it was all a matter of omission and the law had no remedy to 
apply.

I do not think that is the law. I doubt if anyone would con
tend in such a case that it is. That thing would lie too noisy. 
Klectricity moving silently and unobtrusively does not seem to lie 
so effective in rousing the average sleepy official.

Each operation under the circumstances would constitute a 
nuisance. I cannot in principle distinguish the two cases. The 
one man would suffer from a shower of flying roeks. and the appel
lant did suffer from a current of two thousand volts of electricity 
producing disastrous results.

The art. 5041 of the R.K.Q. referred to in argument, standing by 
itself might not avail much; behind that there is a legal principle 
which is represented by the maxim sic utere hw ut alienum non 
laeiins.

That article and others gave ample powers to the respondent, 
if it had seen fit, to use them to have put an end to the wretched 
condition of things that existed upon property it owned.

Indeed, the lawlessness was tolerated when those daring to 
enter and dig up the streets for their own purposes ought to have 
lieen promptly suppressed by an able-bodied constable when mild 
and courteous protests were of no avail.

Dr. Ricard, as a private citizen, owning a franchise, had no 
other resort than tedious litigation. It was otherwise with re
spondent that was liable to have been indicted for the continuance 
of such a nuisance.

The gist of the whole matter is that the respondent alone 
could have suppressed or abated the nuisance, though a private 
citizen could not unless he chose to prefer an indictment.

It was just as much at fault as the owner of a falling house and 
for the like reason as prevails in law in the case of such a house 
out of repair falling on the neighbour or his property when he, 
owning such a nuisance, who alone could have averted the loss 
caused by its fall is held liable.

I am sorry to hear it said that people using the protest form 
of expressing resentment had no means of knowledge of what 
they were about. It was an obvious duty under such circumstan-
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ce* as evoked the protest and mild submissions to justice in years 
of continuous litigation about the very thing that is now in ques
tion to have known a great deal more than the respondent pretends 
to have known ami the law will impute that knowledge to it.

As to the want of notice of action, I think it was sufficient and 
the judge’s discretion as to its not having been served within the 
delay mentioned in the statute was properly exercised under the 
circumstances.

The entire object of such a notice being required by the statute 
is to avoid stale demands being put forward and to enable the 
corporation blamed to investigate whilst the facts are present to 
the minds of those concerned or likely to know the facts.

I think the appeal should 1m* allowed with costs here and below 
and the judgment of the learned trial judge lx* restored.

Duff, J.:—I concur in the opinion of Brodeur, J.
Anglin, J.:—On the facts in evidence I should certainly not 

lie prepared to find that there had been any indigence on the part 
of the unfortunate plaintiff. Neither do I think that the trial 
judge erroneously exercised in his favour the discretion conferred 
by art. 5864 R.8.Q. to excuse the giving of the notice which it 
prescribed when it is proved that the giving of it was prevented “by 
irresistible force or for any other reason deemed valid by the 
court or a judge.”

The narrow construction which has been put upon a correspond
ing clause of the Ontario municipal law does not commend itself to 
me as so satisfactory' that I would hold that the application of 
the exonerating provision of the Quebec statute, different in its 
terms and somewhat more elastic, should be equally restricted.

Although convinced that the plaintiff is tieserving of sympathy, 
I know of no legal duty owed to him which the defendant munici
pality has failed to discharge, breach of which would amount to 
actionable fault.

The granting of a municipal franchise to Dr. Rican l to con
struct and operate an electric lighting system in the town and 
to use its highways for that purpose and the recognition of the 
Phoenix Syndicate as transferee of his rights were admittedly 
within the statutory powers of the respondent corporation. Its 
l>osition in regard to third parties injured in the course of the 
construction or operation of the system for which the franchise
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was so given was at least as favourable as it would have been had 
the works lieen constructed and operated for it by an independent 
contractor. Whatever its liability might be for injury caused by 
a danger inherent in the undertaking made the subject of such a 
contract, as owner it would not be answerable for the effects of col
lateral negligence on the part of its contractor. The injury 
sustained by the plaintiff was clearly due to negligence of that kind.

The granting of a franchise, such as was given to Dr. Ricard, 
does not entail upon a municipal corporation granting it a duty 
of supervision of the construction or the operation of the works 
authorized by the franchise. The powers conferred by paras. 
11, 12, and 10 of art. 5641 R.S.Q. are clearly legislative or govern
mental and injury resulting from a failure to exercise them does 
not give rise to a right of action except where specifically so pro
vided. The liability of the municipality for the bad state of the 
roads, streets, avenues, etc., declared by clause 11, does not cover 
such a case as this. Clause 16 is more directly applicable, if the 
Phoenix Syndicate’s installation is not taken out of its operation 
by the saving of existing rights in clause 12. Clause 12 was 
enacted only in 1903 and was probably inapplicable to the 
exercise of the franchise powers conferred on Dr. Ricard in 1901 
and by him transferred to the Phoenix Syndicate. If applicable, 
the power conferred by clause 16 is a governmental power to pass 
by-laws and failure to exercise it, in the absence of specific pro
vision to that effect, cannot form the basis of a right of action.

But it is said that liability of the municipality to the 
plaintiff arose from the failure to fulfil the duty of keeping 
its highways free from nuisances and from the presence 
thereon of things which from their nature or their situation or 
both were a source of danger. This duty is said to exist both at 
common law an.l by virtue of the statutory provision of art. 5641 
R.S.Q., sec. 11, already referred to. Any such duty, in my opinion, 
however, is owed only to persons using the highways—not to rate
payers or others upon or in occupation of private properties. Ha ) 
the plaintiff been injured while travelling upon or otherwise lawfully 
using the highway, it is quire possible that he would have had a 
good cause of action either under the statute or at common law. 
But 1 know of no principle of law upon which a municipal corpor
ation, because it grants a franchise authorized by statute, can be
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held answerable in damages for an injury sustained hv an indi- (
vidual on his own pro|H»rty aseribablc to negligence in the carrying S.(\
out of the undertaking for which such franchise has l>een given. I Lkkbbvke

do not wisli to he understood as expressing the opinion that an 1
..... . 'I own orinjury so sustained would give a cause ot action against the muni- Grand-

eipality if useriliable not to negligence in carrying on the under- Mis
taking but to danger inherent therein. That question is not Anglin, j.
lief ore us, and there would seem to be not a little to lie said for 
the view' that the statutory authorization of the grant of the fran
chise implies immunity of the municipal corporation from liability 
even for injury attributable to a danger inseparable from the 
undertaking.

Brodeur, J. :—We have to decide in this case as to respondent Brodeur, j. 
municipality’s responsibility in connection with the accident of 
which plaintiff was a victim. The question offers a good deal of 
interest in the point of view of the responsibility of the munici
palities. Here are, shortly, the facts of the case:

In 1901 the town of Grand-Mère granted to one Hicard the 
privilege of supplying electricity to the ratepayers and, to that 
end, to erect posts in the streets anil place electric wires thereupon.

Later on, i.e., on December 2, 1905, the provincial government 
granted a charter to a company called “TheGrand-Mère Electric 
Company ” and gave it the power to supply electricity in different 
municipalities, Grand-Mère included.

But besides that it authorized the company, in so far as the 
town of Grand-Mère was concerned,
to pass everywhere- necessary and without any other authorization than that 
resulting from the letters patent of the said company in, under and above 
public roads and squares, streets and lanes of the said town of Grand-Mère.

So empowered by this charter, the Grand-Mère Electric Com
pany came to place posts in the streets of the town and began to 
instal its electric wires. The municipality protested against those 
acts of the company, but the latter claimed to have been author
ized so to do by the provincial government. An action was taken 
by the grantee of the exclusive privilege, Ricard, to have the 
posts aiyd wires of the Grand-Mère Electric Co. removed and the 
corporation of the town was made a party to this suit.

The question was raised, amongst others, in this suit as to 
whether the charter of the provincial government giving to the 
Electric Co. the right to instal its electric system in the town of 
Grand-Mère was valid.
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The Superior Court, by mean* of an interlocutory injunction, 
forbade the Grand-Mère Electric Co. to continue to operate in 
the town; and the suit went on to have this question definitely 
settled.

While the trial was on the electric wires of both companies 
came one day into contact and the plaintiff, who was near a wire 
of the Grand-Mère Electric Co., was struck and wounded.

Thence an action against both electric companies and against 
the municipality.

The Superior ( ourt decided in favour of the plaintiff against 
the municipality; but that judgment was reversed, in so far as the 
municipality was concerned, by the Court of Appeal.

The question is as to whether or not the municipality is respon
sible.

By art. 1053 of the Civil Code, one may l>e held responsible 
for the damage caused by his fault to another, whether by positive 
act, neglect, imprudence or want of skill.

The appellant claims that the municipal cori>oration of Grand- 
Mère was negligent, because, owning the streets, it had to see to 
it that no nuisance was committed in connection with them or 
to have any nuisance removed. It is claimed that the municipality 
shoul d have had removed the wires of the Electric Co. which had 
lieen placed there illegally.

It seems to me quite certain—and that is to-day admitted by 
the parties to the suit—that the provincial government had no 
right to permit a company to go and place its electric wires in 
the streets of the town. It would not, however, have been wise 
on the part of the corporation to have those electric wires removed 
by its own officers without authorization by the court.

The question is then submitted for the decision of the tribunals 
by a suit taken by Ricard. The corporation is then made a party 
to the litigation. It is true that it does not itself come to any 
conclusion and that it leaves it to the court. But what is the use 
of multiplying the costs by raising itself the i>oint when one of 
the parties to the suit alleges that the privilege granted by the 
provincial government was absolutely null? It cannot therefore be 
claimed, in my opinion, that there was negligence on the part of 
the corporation, so as to affect its responsibility.

Now what is the responsibility of a town municipal corporation
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in connection with the streets? That responsibility is determined 
by art. 5641, (11) R.S.Q., 1909. That article empowers the council 
to
make, amend and re|>eal by-laws:

(11). To regulate the use of and prevent and remove encroachments in, 
upon or over streets, alleys, avenues, bridges, culverts, public grounds and 
public places, pavements, sidewalks, crossings, gutters, municipal streams and 
waters, and to prevent injury thereto and prohibit the improper use thereof; 
the municipality being resixmsible in damages for the bad state of such roads, 
streets, avenues, bridges, and culverts, public lands and places, pavements, 
sidewalks, crossings, gutters, municipal water-courses and public ways.

The latter part of this subsection therefore declares that the 
municipality will be responsible for the proper maintenance of the 
roads.

What is the extent of that responsibility? That it must sec to 
it that the roads are always in such a condition as to permit of 
the public using them without danger.

There was in the present case no obstacle in the road proper 
which could affect travelling by the public; but the t>vo electric 
companies had placed posts and wires. One had l>een authorized 
by the municipality, the other by the provincial government.

Those two companies were fighting before the courts to have 
their respective rights ascertained and especially to have a decision 
as to the power of the government to grant the authorization it 
had given the company. The question was under examination. 
During that time would the corporation have been justified in 
removing the posts of the Grand-Mère Electric Co.? Surely no.

It is possible that the wires of the two companies were placed 
too near each other. But how can the corporation be responsible 
for that under the provisions of subsec. 11? I do not think that 
the responsibility mentioned by the law covers a case like the one 
we have to examine here.

1 am, therefore, of opinion that the municipal corporation wras 
not at fault and did not engage its responsibility. A municipality 
empowered to adopt by-laws is not necessarily responsible if it 
does not adopt these by-laws. Those are Questions of dise ret ion 
which cannot engage its responsibility.

Tiedman on Municipal Corporations, says (p. 328) :—
Nut only are municipal corporations exempt from liability for the non-per

formance of public, or discretioncry duties; but they are likewise exempt from 
liability from consequences, when they in good faith exercise such powers.

The judgment of the Court of Appeal should be affirmed w ith 
costs. Appeal dismissed.
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ALTA. HUBBARD v. CITY OF EDMONTON.
S. C. Alberta Su lire me Court, Harvey, C.J., Stuart, Heck and Welsh, JJ.

October 30, 1917.
Jury (6 I A—1)—Nature of right to trial by.

The right to a trial By jury is a procedural not a substantive right, 
and may In* restricted by rules of court made under general statutory 
authority.

Statement. Appeal by the plaintiff from an order of Hyndman, J., which 
dismissed an appeal from an order of Mr. Blain, the Master-in- 
Chambers, whereby he refused the plaintiff’s application to have 
the case tried with a jury.

B. Pratt, for appellant ; J. C. F. Bourn, for respondent.
Harvey. c.J. Harvey, C.J. The plaintiff desires the action to be tried with 

a jury and the defendant opposes. The Master directed that it be 
tried by a judge alone, and on appeal to a single judge that di
rection wras confirmed and the plaintiff now appeals.

The action is clearly one which can be much better tried by a 
judge alone and the plaintiff does not substantially argue to the 
contrary, but it is contended that the right to a jury in such a 
case was given by statute, and it has never l>een taken away by 
competent authority.

In Godfrey v. Marshall, (1917| 1 W.W.R. 1097,1 referred to the 
new and the old rules and pointed out that the latter were statu
tory. While they were originally in the Dominion N.W.T. Act 
they became subsequently incorporated in the rules of Practice and 
Procedure contained in the Judicature Ordinance passed by tl 
legislature of the Territories. There was a slight difference n 
by the rules, and the Dominion parliament confirmed the ru

The rights to jury trial thus provided continued to Ik* the rights 
until the present rules of practice and procedure came into effect 
in 1914. The present Rules of Practice and Procedure, however, 
unlike the former, are not statutory, but are passed by the Lieu- 
tenant-Oovemor-in-C’ouncil under the authority of see. 24 of the 
Supreme Court Act (c. 3 of 1907), which provides that—

The Lieutenant-Governor-m-Cmmcil may from time to time make and 
authorize the promulgation of rules of court governing the practice and pro
cedure in the court. . . . and may alter and annul any rules of court. . . . 
for the time being in force, whether the same be included in the Judicature 
Ordinance or any amendments thereto or in any rules made by the 
judges, etc. . .

If the rules which give or restrict the right to a jury are rules 
of practice or procedure it seems clear that those now existing
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have statutory authority, but it is contended on behalf of the 
plaintiff that the right to a jury is a substantive right and not a 
matter of procedure.

The right to a jury in a ease in which it is authorized may be 
a very substantial right, as may also the right to examine the Kdmoxtok. 

opposite party for discovery, and a hundred other rights conferred narw.v7c.J. 
by our practice, but they surely are not substantive rights as 
distinguished from matters of procedure. They are all rights which 
are only ancillary to other rights. The right to a jury, like the 
right to any other privilege conferred by the procedure, is a right 
which depends for its existence upon the attempt to enforce some 
substantive right in the court by means of the machinery provided, 
one portion of which is a trial which may be by jury or otherwise.

By the Judicature Ordinance it is provided in sec. 20 that “the 
practice and procedure in the Supreme Court of the Territories 
shall be regulated by the Ordinance and the Rules of Court,” and 
the “Rules of Court” then follow, the first part l>cing entitled 
“General Practice and Procedure,” and in those rules are contain
ed the rules respecting jury trials.

It seems clear, therefore, from these provisions and the pro
visions of the Supreme Court Act to which I have refererd, that 
lx>th the legislature of the Territories ami the legislature of tin- 
province considered those rules of court including all that they 
did include as rules of practice and procedure.

By the first English Judicature Act in 1873 the rules of pro
cedure were statutory as they were with us, and under the title 
Rules of Procedure and the sub-title Mode of Trial we find rules 
for trial with or without jury and with the right given to the judge 
to direct the mode in certain cases, and the prohibition which was 
imposed upon the judges under the Judicature Act of 1875 as to 
making rules affecting “the law relating to jurymen and jurors" 
seems to indicate that but for such restriction they would have 
had the power to make such rules under the authority to make 
“rules of procedure.”

And whatever may be said about the common law right to a 
jury in England can have no application here because there can 
be no right to a jury without a court, and when the courts were 
established here the provisions fixing the rights to juries wen- 
enacted and they were always limited.
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Apart from the eoimtrurtion put by the legislatures upon these 
rules there is the general aspect of what is procedure as distin
guished from sulwtantive rights and an instance of it is furnished 
by the laws respecting limitations of actions.

In this jurisdiction a man has a right to bring an action upon 
a simple contraet debt for a period of 6 years and then the right 
ceases. That is a very substantial right, but it could not be 
enforeed in a foreign court where, by the law of its country, the 
right has liecome barred in a shorter time and before the action 
is commenced because these laws are considered laws relating to 
procedure. Surely it would never be suggested that, in an action 
in this court founded on a contract made in Ontario, where all the 
rights arose in Ontario, the parties could have the rights to jury 
trial in accordance with the laws of Ontario, but if they were sub
stantive rights and not matters of procedure they would lie carried 
to this jurisdiction.

In Dicey on Conflict of Laws (2pd ed.), p. 709, it is stated
Whilst, however, it is certain that all matters which concern procedure 

are in an English court governed by the law of England, it is equally clear 
that everything which goes to the substance of a party’s rights and does not 
concern procedure is governed by the law appropriate to the case.

The law on this point is well settled in this country, where this distinction 
is properly taken, that whatever relates to the remedy to be enforced must 
be determined by the lex fori, the law of the country to the tribunals of which 
the ap|>eul is made,—but that whatever relates to the rights of the parties 
must be determined by the proper law of the contract or other transaction 
on which their rights depend.

Our rule is clear and well established. The difficulty of its application 
to a given case lies in discriminating between matters which belong to pro
cedure and matters which affect the substantive rights of the parties. In the 
determination of this question two considerations must be borne in mind:

1. English lawyers give the widest jiossible extension to the meaning of 
the term “ procedure. ” The expression, as interpreted by our judges, includes 
all legal remedies, and everything connected with the enforcement of a right. 
It covers, therefore, the whold field of practice; it includes the whole law of 
evidence, as well as every rule in respect of the limitation of an action or of 
any other legal proceeding for the enforcement of a right, and hence it further 
includes the methods, e.g., seizure of goods or arrest of person, by which a 
judgment may be enforced.

2. Any rule of law which solely affects, not the enforcement of a right. 
but the nature of the right itself, does not come under the head of procedure. 
Thus, if the law which governs, e.g., the making of a contract, renders the 
contract absolutely void, this is not a matter of procedure, for it affects the 
rights of parties to the contract, and not the remedy for the enforcement of 
such rights.

For all the reasons stated, it appears to me that the contention
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by the plaintiff is untenable, anil that the rules relating to, even if 
rcstrieting the right of jury trial, an; Vules of procedure and are 
therefore valid and binding.

I would therefore dismiss the appeal with costs.
Stuart, J. (dissenting):—The main contention raised by the 

appellant is that there has been no -authoritative repeal of old 
rule 170 under which in as much as damages for a tort exceeding 
in amount *500 are claimed, she would have been en t it Us 1 as of 
right to a jury.

That rule was statutory, that is, it was enacted by the legis
lature itself.

By the Supreme Court Act, sec. 24, it is enacted that the Lieu- 
tenant-Govemor-in-Council "may from time to time make and 
authorise the promulgation of rules of court governing the practice 
and procedure in the court . . anil may alter and annul any
rules of court . . for the time living in force whether the same
lie included in the Judicature Ordinance or any amendments 
thereto, etc., etc."

The position taken by the appellant is that old rule 170 was 
not properly a rule of practice and proceduie but a statutory law
giving a substantial right to a litigant in respect of the tribunal 
by which his case should be tried.

Owing to the circumstance that the old rules were enacted 
directly by the Territorial Legislature there is no doubt that the 
distinction between what was substantive law and what was mere 
practice and procedure was not very carefully observed. It was 
not strictly necessary to do so. Neither do 1 think that an inter
pretation put by one legislature upon the words “practice and 
procedure" when it was itself enacting rules in that regard is of 
any relevancy with respect to the true meaning of the words when 
used by a different legislature altogether when it is delegating 
the power to pass rules.

But even though old rule 170 was statutory in its origin, 
there is no doubt that, if it can be said to have dealt with a mere 
matter of practice and procedure in the court, the Lieutenant- 
Govemor-in-Council had power under sec. 24 to amend or annul 
it.

In my opinion the question whether a suitor in our courts is 
to have the issues of fact arrived at by the pleadings decided by
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the judge alone or by a jury is not a matter of practice and pro
cedure. No doubt if we go back far enough in the history of 
English law we shall find many things which will suggest that it 
is a matter of procedure. But it is to be remembered that in the 
primitive stages of all systems of law procedure was considered 
much more important than it is now, and indeed nearly all sub
stantive rights were expressed in the form of procedural rights. 
Without reviewing too particularly the most recent and generally 
accepted views as to the origin of trial by jury, it may be pointed 
out that the most eminent authorities refer to early royal statutes 
or constitutions which gave a complainant in certain specified 
cases the right to have his action begun by securing a writ to 
the sheriff directing him to summon “recognitors" to answer from 
their own local knowledge a certain definite question addressed 
to them. These were the “assizes" so called. The convenience 
and greater reasonableness of this method of ascertaining the 
fact so impressed itself upon judges and litigants that the practice 
spread by tacit agreement between the parties to all other cases. 
One litigant “put himself upon the country." The other did the 
like (similiter) and “therefore let a jury come." This was done 
by the writ of “venire facia*." By the Common Law Procedure 
Act of 1852 these formalities were dispensed with and a general 
panel was summoned to try all causes both civil and criminal at 
the “Assizes."

But even as late as 1824 a defendant “waged his law" (King 
v. Williams, 2 B. & C. 538, 107 E.R, 483), that is, reverted to the 
original method of trial. Only in 1833 was the right of a litigant 
to “wage his law" abolished by statute. Only in 1819 was the 
right to trial by battle abolished, Nothing was substituted by the 
statutes. It was assumed, that the trial must therefore be by 
jury. The Common Law Procedure Act of 1852 assumed the right 
to trial by jury. Though that Act contained the first serious 
attempt to simplify procedure and contains many things now 
covered by rules made under statutory authority, it did not venture 
to interfere with, in the slightest degree, or even to mention, the 
question of the right to a jury.

The Judicature Acts of 1873 and 1875 gave the judges the power 
to make rules of procedure, which it is to be observed must be 
laid promptly before parliament, but sec. 20 of the Act of 1875,



37 D.L.R.] Dominion Law Reports. 463

sti'l in force, declares that nothing in the Act, or in any rule made 
under it, should affect the law regarding jurymen or juries. This 
surely does not mean that the rules must not touch tin* manner 
of selecting jurymen hut may control the right to have a jury 
at all.

It i* true that the English judges did include in their rules a 
statement of the law as to trial by jury, hut in my view the rules 
regarding the question are merely declaratory. There is nothing 
in them which diminished or curtailed tin* right of a litigant to 
have his case tried by a jury. See Yearly Practice (1910) vol. 1, 
p. 462, Jenkins v. Bushby, [1891] 1 Ch. 484, particularly p. 489. 
In any case we are not bound hv the view taken by the English 
judges as to their powers under their Act.

I think the question whether a jury shall be present to deter
mine the issue of fact had by 1873 become a question of the con
stitution of the court, not a question of procedure in the court. 
In O'Connell v. Regina, Il Cl. & F., 155, 347, 8 E.R. 1061,1134, 
Brougham, L. C., in the House of Lords, said:

The court is composed of a judge and a jury for the trial of prisoners. 
That court consists of one iiermanent high officer, having jurisdiction, and 
of others who are not permanent. It consists of a judge and twelve lawful 
men. Those men have jurisdiction given them by the law of this country 
in respect of their being selected after a particular manner.

Holdsworth, History of English Law, vol. 1, p. 157, says: 
“The jury were in a sense witnesses—but they formed part of 
the court."

In Reg. v. O'Rourke, 32 U.C.C.P. 388, at 405, Wilson, C.J., 
in a judgment in which Osier and Galt, JJ., concurred, said:

The jury when empannelled ami sworn form a part, and an essential 
part, of the constitution of the court,

And, also, he says:
Process relates to the means of carrying on an action. Procedure relates 

to the act and also to the manner of carrying on the different styles or proceed
ings in the action. These terms do not apply to the constitution or organiza
tion of courts.

See also 2 Hale P.C., pp. 260,261 ; 1 Chitty Criminal Law, 2nd 
ed., p. 337; Burns Justice of the Peace, 30th ed., tit. Process, p. 
1335, all cited in argument of Irving, Q.C., in Reg. v. O'Rourke, 
supra.

< >f course the English Common Law Courts were of prerogative 
origin while our Supreme Court and its predecessor were created 
by statute. But the jurisdiction given by the Supreme Court
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Act to the Supreme Court was confined to (1) the jurisdiction of 
the English Courts of Common Law and Equity and the Com
missioners of Assize and Oyer and Terminer and General Gaol 
Delivery on July 15, 1870; (2) The jurisdiction of the Supreme 
Court of the North-West Territories. The jurisdiction of the 
latter court was established by the North-West Territories Act 
of 1886 which, after referring to matters of law, also said (sec. 48) 
“and shall also hear and (with or without a jury as provided by 
law) determine all issues of fact.”

It is really, so far as common law actions are concerned, only 
by virtue of this latter clause that this court is made something 
more than a court of law, that is, also a court to decide the fact, 
and this must be done “ with or without a jury as provided by law. ”

The courts of equity in 1870 had no jurisdiction to try common 
law actions and the courts of common law had jurisdiction to do 
so only, except in certain very exceptional cases, with a jury.

The special power to make inferences of fact is given by statute 
only to the court en banc or Appellate Division and this only 
by force of a reference to the Court of Appeal in England at the 
end of sec. 32 of the Supreme Court Act. Of course, rule of court- 
No. 326 assumes to give a jurisdiction to the court to make infer
ences of fact but I take this only to lie another unwarrantable 
extension of the meaning of the words “rules of practice and 
procedure.”

The foregoing 1 think confirms the view that the jury is part 
of the court. The Noni. West Territories Act, in giving power and 
authority to hear and determine issues of fact, says, as above 
quoted, that it can do so “with (or without) a jury as provided by 
law.” This is to say, the jurisdiction in cases where a jury is 
by law provided for is exercised only in conjunction with the jury. 
The jury are not administrative officials of the court like the clerk 
or the sheriff.

If it is in the power of the Lieutenant-Governor-in-Council 
under a statute authorizing him to enact rules of procedure to 
abridge, as has been attempted, the right to a jury trial he has 
power to take it away altogether even in cases wdierc the 
absolute right is still untouched, that is, in libel, slander, etc. 
He has even consequent power to decide that an issue of fact 
shall be tried neither by the judge nor a jury but by battle or 
ordeal, as of old, or by the toss of a coin.
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When the legislature has made no provision as was done in 
England for submitting the rules enacted to itself for approval or 
disapproval I think we should not place too lil>erul an interpre
tation upon the meaning of its words when giving power to the 
executive govermnent to make rules of procedure in the courts. 
To extend this power so as to cover the question of the right to 
trial by jury is I think so politically dangerous, for example with 
reference to the question of libel and the application of Fox’s 
Libel Act, that there would seem to me to be a strong presumption 
against any such intention in the legislature.

For these reasons I do not think this is what the legislature 
did intend when it referred to rules of practice and procedure, and 
therefore I think the present rule is nugatory and that the old 
statutory law' contained in old rule 170 is still in force and the 
plaintiff is entitled to a jury.

I would also venture to point out that while there is a dis
tinction between rights relating to procedure and substantive 
rights both of which are to be enforced by the court, there is also 
a distinction between substantive rights which may lx* enforced 
in the court and a right as to the constitution of the court itself 
which is to enforce these substantive rights. It is the former 
which is involved hen*.

The appeal I think should be allow'd with costs, and the order 
of the Master discharged. The right not depending on any order 
of the Master, there need be no order below at all but the plaintiff 
should have her jury under the old rules in that regard.

Beck, J.:—In Sailer v. City of Calgary, 27 D.L.R. 584, 0 
A.L.R. 334, I attempted to lay down some principles which I 
thought were involved in our rules as to juries and which I thought 
should be taken into account in construing them as elements for 
considering whether a particular case or some issue or issues in 
it should be directed to be tried by a jury.

Personally, I retain the opinions I then expressed; but giving 
effect to all the considerations which ought in rry opinion to be 
taken into account I think the present case will lx» more suitably 
and conveniently tried by a judge alone.

The question, however, was raised as to the jurisdiction of the 
Lieutenant-Governor to make the present rules of court providing
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in what cafes a party might demand a jury a* of right and in what 
cased it lay in the discretion of the court, bo far as the rules effect 
a change in the previously existing rules.

In my opinion the Lieutenant4 iovernor-in-t Council had juris
diction to do so. By the Supreme Court Act (c. 3 of 1907) a. 
24, jurisdiction was given to make “rules of court governing the 
practice and procedure in the court" and to “aller and annul 
any rule» of court . . whether the same be included in the Judicature 
Ordinance or any amendment» thereto or in any rules made by the 
Judges of the Supreme Court, etc.”

The former rules were statutory rules cmliodird in the Judi
cature Ordinance. The Judicature Ordinance treated the rules 
relating to the trial of cases with or without juries as rules relating 
to practice and procedure. They are embodied in “Rules of 
Court" headed “General Practice anil Procedure."

It seems to me, therefore, to be clear that the legislature 
clearly intended to give jurisdiction by rule to alter or annul any 
of the rules contained in the statutory rules.

If there is any restriction I think it would extend only to rules 
dealing with matters which are unquestionably not matters of 
practice and procedure in any reasonable sense.

In this view I think the present rules under discussion were 
within the jurisdiction of the Lieutcnant-Governor-in-Council.

The first English Judicature Act, that of 1873, contained a 
schedule of rules. By see. 17 of the Judicature Act of 1875 the 
judges were authorized to make further or additional rules and 
to alter and annul any rules of court for the time living in force. See 
20 excluded from the power of the judges the power to make rules 
affecting “the law relating to jurymen or jurors." I take this 
to mean relating directly to jurymen or juries and not torightsof 
litigants; to the constitution and calling of jurors. If this is the 
correct interpretation, then the Imperial Legislature excluded this 
subject for fear that even it might lie supposed to come under 
the head of practice and procedure while on the other hand 
dealing in the schedule of rules with the question of juries from 
the point of litigants as one of practice and procedure; the schedule 
to the Imperial Act being entitled “Rules of Procedure.”

I have not investigated with care the question whether the 
English rules have in fact made an#- change in the rights of litigants
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to a jury, but I feel confident that they have done so. However, 
an enquiry into the question would not be of assistance in deciding 
the extent of the authority of the judges.

I have already indicated that in my opinion the appeal should 
be dismissed and I think the costs should follow the result of the 
appeal.

Walsh, J.:—Without committing myself to the opinions ex
pressed by Beck, J., in Salter v. City of Calgary, supra, I concur 
in his judgment on this appeal. A ppeal dismissed.

HYLAND v. LAKE & RIVER TRANSPORTATION Co.

Quebec King's Bench, Sir Horace ArehambeauU, C.J., Trenholme, Cross, 
Carroll, and Pelletier, JJ. Ajtril 27, 1917.

Master and servant (§ V—340)—Workmen’s compensation—Postpone
ment OF ADJUDICATION AS TO AMOUNT.

Where in an action under the Workmen’s Compensation Act (Que.)
' the annual rent for a permanent partial incapacity cannot he projwrly 
ascertained at the trial, the court has power to ]>o8t|>one final 
adjudication to some future date and to grant a tem|>ornry allowance 
in the meantime.

Appeal by plaintiff from the judgment of the Superior Court 
by Muclennan, J. Affirmed.

The appellant is a sailor who, while working on board of his 
ship the “S.S. Joy land” fell into an open hatch, suffered a com
pound fracture of his right jaw, and of his right thigh and a severe 
shock of his nervous system. He brought an action under the 
Workmen’s Compensation Act, and accused his employer of in
excusable fault. He alleges that his capacity of working has been 
diminished permanently to the extent of 90%, and asked a judg
ment for $800, and an annual rent of $700. He accompanied his 
action with a seizure upon the ship, by process of conservatory 
attachment, to assure the exercise of his right.

The defendant denied the inexcusable fault and retorted that 
the accident took place by the inexcusable negligence, if not by 
the voluntary act, of the appellant.

The Superior Court condemned the company to pay the appel
ant, for temporary incapacity, an allowance at the rate of $30 

l>er month from July 18th, 1915, to December 10, 1917. As to 
the annual rent, the court made the following order: 
and plaintiff’s further recourse for temporary incapacity, if any, and for rent 
for permanent partial incapacity, is reserved to be dealt with by this Court 
on December 10, 1917, when the parties are ordered to appear again before
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this Court for adjudication on the remaining conclusions of the plaintiff’s 
action.

J. M. Ferguson, K.C., for appellant; Meredith, Holden, etc., 
for respondent.

Archambeavlt, C.J.:—The reason given by the court for 
rendering this judgment is that it is not in a position to determine 
the extent of the appellant's permanent incapacity and that it 
w ill have to be dealt with on December 10, 1917.

The judgment declares that there was no inexcusable fault on 
the part of the company. Appellant objects to this judgment 
and asks us to quash it.

His first objection is that the trial court had no right to make 
the decree it did pronounce; that it was bound to decide 
immediately upon the contentions of the parties, instead of leaving 
them in obeyance and undetermined for a year. He quotes in 
support of his pretentions the Magna Charta (art. 40) :

To none we sell, to none we deny or delay justice and right,
the statute 9 Henry III., c. 29:

We will sell to no man. we will deny or defer to no man justice or right, 
the statute 14 Edw. III., c. 5:

It shall tie commanded to the judges before whom this plea did depend, 
that they shall proceed to give judgment without delay.

Appellant further quotes the Ordinance of 1007 w hich forbids 
the magistrates to delay the judgments in cases ready for argu
ment and that any contravention to this rule renders them re
sponsible in damages.

Respondent was satisfied to answer this learned demonstration 
only by an humble article of the Workmen’s Compensation Act. 
That article enacts that as soon as the permanence of the 
incapacity for work is established, the employer must pay to 
the victim the amount of indemnity fixed by art. 7,322 (Art. 
7,329, K.8.Q. 1909), which fixes the indemnity due in case 
of permanent partial incapacity to half of the reduction in 
salary caused by the accident. Upon those provisions of tIn
law the judge relied in making the decree.

That decree liears the stamp of great wisdom. The tribunal' 
exist to give justice to the parties and no more judicious ruling 
could exist in the matter of indemnity due because of a lalxnir 
accident than to grant a temporary indemnity until the extent of 
the permanent incapacity can be ascertained.

Appellant’s second objection to the judgment is that there
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was an inexcusable fault on the part of the respondent and that 
the judgment errs in deciding to the contrary.

The judgment fixing the indemnity for permanent incapacity 
not being yet delivered in this case, the above objection seems to 
me to be premature. Nevertheless, it is probably better to dispose 
of this objection at once, so as to avoid another imprudent appeal 
after the definitive judgment has been rendered. I must say, in 
consequence, without going into details, that 1 carefully read this 
evidence and that I am of opinion that appellant did not prove 
his assertion of inexcusable fault on the part of the company. 
Appellant fell into a scuttle which he himself had opened. He 
should have known the danger and he ran into it. He has a re
course against the company according to the Workmen's Compen
sation Act; but I believe that he would have none at common 
law.

Appellant also invokes the provisions of art. 7,340 of the R.S. 
(1909), which enacts that the claim of the victim is guaranteed by 
a lien upon the movable and immovable properties of the employer. 
In his declaration, he concludes by asking that it be declared that 
respondent’s boat be set apart for his privilege. In his memoran
dum on appeal, he claims that when a privilege does exist the 
creditor is entitled to a conservatory seizure to ensure the exercise 
of that privilege. Appellant used that right; he had the boat on 
Ixrnrd of which he was employed seized. That conservatory 
seizure is still pending. It will have to be disposed of in the final 
judgment. I do not see that this objection could in any way 
affect the judgment complained of by the appellant.

I am, therefore, of opinion that the judgment is well founded 
and should be affirmed.

Cross, J.:—The appellant's chief complaint is, in effect, that 
there has been an illegal refusal or abstention to adjudicate on 
the part of the Superior Court, notwithstanding issue joined, proof 
made and case submitted.

No doubt obscurity of the matter in issue or seeming silence 
of the law, does not warrant a judge in withholding judgment.

What has happened is this. It was proved that the appellant’s 
incapacity for work would be total for a year but would be partial 
afterwards. There w as a conflict of medical testimony as to whether 
this future partial incapacity would be between 25 and 50%
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a# asserted on the one hand or would lx1 90% as asserted on the 
other. In these circumstances the Superior Court gave judg
ment for the- appellant for compensation on the footing of total 
incapacity for a year an d for his costs. So far the plaintiff’s de
mand is adjudged to he satisfied in its entirety and for the term 
of a year, he will ge t satisfaction of all of his rights, as far as a 
court can provide it.

But the court has reserved the recourse for the compensation 
for future partial incapacity, an d further temporary total incapa
city (if any),
to he dealt with by this court on December 10. 1917, when the parties arc 
ordered to up|x>nr again liefore this court for adjudication on the remaining 
conclusions of the plaintiff’s action.

That is not a refusal to adjudicate. On the contrary, it com
mands the parties to reappear in court, on a named date, at which 
what is now uncertain and controverted can be made clearer. It 
is a step which commends itself to me, if I may say so, as being a 
sensible one, and one which might often be adopted with advantage 
in such cases.

Counsel for the respondent called attention at the hearing to 
the wording of art. 7,329, U.S., (1909): “As soon as the permanent 
incapacity to work is ascertained,” as indicating that time may 
have to elapse before it can be ascertained, and it may also be 
noted that an applicant has to obtain leave lief ore he can proceed 
under the Act at all.

In a recent case of Montreal Tramways Co. v. McNeil, 25 
Que. K.B. 90, an action in damages arising from a mishap to a 
tramway passenger, where there was controversy whether an 
injury in the stomach was a real tumour or a “phantom’’tumour, 
created by nervous susceptibility, one of the judges of this court 
was of opinion, in view of the time which had elapsed since tin- 
trial, that there should be an interlocutory to have the plaintiff ' 
present condition ascertained before final judgment.

In the recent lessor and lessee action of Hingston v. Bénard, 
32 D.L.R. 651, 25 Que. K.B. 512, we confirmed, in circumstance' 
of an exceptional kind, an adjudication which reserved to tin- 
respondent the right to bring a new action for reduction of rent 
for the portion of the term subsequent to the date of judgment. 
I would dismiss the appeal. Appeal dismissed.
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VANZANT v. COATES.

Ontario Supreme Court, Mulock, C.J., Ex. May .10, 1917.

Deeds (§ Il F—65)—Voluntary conveyance—Presumption—Undue
INFLUENCE—PUBLIC POLICY.

A voluntary conveyance of land from an aged mother to her daughter 
will be set aside if at the time of its execution the relations of the donor 
and donee have been such as to raise a presumption that the donee 
had influence over the donor, and that presumption has not been re
butted by proof that the gift was the s|K>ntaneous act of the donor in 
circumstances which enabled the donor to exercise an independent 
will.

Action for the recovery of possession of land. Statement.
George Wilkie, for plaintiff ; Frank Arnoldi, K.C., for defendant.
Mulock, CJ.Ex.:—This is an action of ejectment to Meiwk, cues. 

recover possession of the north half of lot No. 12, according 
to plan No. 115, registered in the registry office for the County of 
York.

The plaintiff and defendant are the sole children of Elizalieth 
Coates, deceased. The plaintiff, Frances Rebecca Vanzant, 
claims title under a deed bearing date the 6th October, 1915, from 
Elizabeth Coates, her mother. The defendant, George Coates, 
on several grounds, denies the validity of this deed, and claims 
title under his mother’s will and also by possession. Thus, both 
parties concede ownership, at some time in their lives, in their 
mother, Elizabeth Coates, but the defendant claims that he by 
possession acquired title against her.

So far as appears, the title of Elizabeth Coates was a possessory 
one. She was the daughter of one Wesley Coates, who for many 
years prior and up to the time of his death resided on lot 12, 
occupying as a residence the house situate on the south half. His 
daughter, Elizabeth Coates, with her two children, from the time 
of their birth until his death, had always lived with him.

The defendant George Coates was bom on the 25th No vender,
1860, and the plaintiff Frances Rebecca Coates, now Vanzant, on 
the 8th November, 1864. The grandfather, Wesley Coates, died 
in the month of January, 1881, intestate. His daughter, the said 
Klizalieth Coates, his sole heiress at law, inherited his realty and 
continued in possession of the homestead, cultivating the land, 
raising vegetables and fruit and carrying on the market-garden 
business. Her two children continued to reside with her.

George, the defendant, at the time of the grandfather’s death, 
was in his twenty-first year; the plaintiff was four years younger.
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In 1880, George married, purchased an adjoining lot, and built 
on it a small house, which he occupied until the year 1800 or 1891 ; 
then his wife and he separated, she leaving him. Thereupon lie 
sold his property, reserving the right to remove the house, and he 
alleges that his mother told him that the north half was his; that 
he might move liis house upon it and take possession; and that, 
acting on this permission, he did move his house upon the north 
half, and erected thereon from time to time other buildings, anil 
tliat he has ever since resided there and cultivated the land.

The whole of lot 12, prior to and continuously since the death 
of Wesley Coates, was enclosed in fences; but, until the month of 
September in the year 1914, there was no fence separating the 
north half from the south half. Then the defendant erected a 
division fence, and has ever since been in exclusive possession of 
the north half.

The plaintiff continued to live with her mother on the south 
half until the year 1910, when she moved to a house in Dupont 
street, leaving her mother at the homestead.

In the autumn of 1911 or 1912, the mother became seriously ill, 
and her son brought her to the plaintiff’s house in Dupont street, 
where she resided for aliout a year and a half. Then, having 
somewhat regained her health, she returned to her own house on 
the south half, the plaintiff accompanying her, and the two lived 
together there until the spring of 1915.

In 1914, the plaintiff began the erection of a house on the 
south half, and on the 31st August, 1914, her mother, Mrs. Coates, 
made a voluntary conveyance to her of the south half.

Some three or four months thereafter, owing to the intervention 
of Mr. Mills, Mrs. Coates' solicitor, the plaintiff executed an agree
ment, which was antedated to bear even date with that of the 
voluntary conveyance, whereby she granted to her mother, during 
her lifetime, the right jointly with the plaintiff to occupy the said 
south half, and also covenanted to maintain her.

In the spring of 1915, the plaintiff and her mother moved from 
the old house to the new one of the plaintiff, and they resided there 
together until the mother’s death, which occurred on the 23rd 
January, 1916.

By deed bearing date the 6th October, 1915, “in consideration 
of natural love and affection, divers other valuable considerations,
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and the sum of one dollar,” Mrs. Coates conveyed to the plaintiff 
the north half of the lot, and this is the deed under which the 
plaintiff claims title to the noith half, and the validity of which 
the defendant challenges. It was not registered until the 17th 
day of January, 1916, alwut one week lieforc the mother's death.

The first intimation which the defendant had of its execution CIRl 
was in the latter part of April or the first of May, 1916, when he 
received from the plaintiff a letter in the following words:—

“2 Mulberry Avenue.
“Dear George:—You will rememlier that after March of last 

year you did not come at all to visit my mother but left her entirely 
upon my hands. The load was a very heavy one. Your conduct 
lias been very strange towards me fur a long time now and 1 do 
not sec that I should keep you on my property rent free. My 
mother naturally resented your treatment of her and me and felt 
the action very much in which you entered a case against me.
1 do not think you should remain on my place without payment 
of any rent whatever. You had it for almost a year lieforc my 
mother's death rent free and for several months since, and I think 
you should pay rent to me for it during my mother’s ownership.
You even went so far as to deny her fruit from the trees, and I 
hope you will not resent my resenting what you did to her.

“ Yours sincerely,
“Fanny Vannant.”

There was no consideration for the conveyance to the plaintiff 
of the north half.

For some years prior to their mother’s death, the plaintiff and 
defendant had been on unfriendly terms, but the latter continued 
to call at the plaintiff’s house for the purpose of seeing his mother 
until May, 1915, when the plaintiff ordered him out of the house 
and threatened him with legal proceedings if he trespassed again 
on her property. Thereupon his visits ceased, and he never saw 
his mother again until, the day before her death, a neighliour 
informed him that she was dying. He then went to see her, but 
she was unconscious, and so remained until her death.

1 find that the plaintiff, without cause, excluded the defendant 
from the presence of his mother for about nine months prior to her 
death, and during her fatal illness omitted to inform him of her
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condition. It was during this jieriod of exclusion that the deed 
in question was procured.

The plaintiff alleges that the circumstances under which the 
deed in question was made to her were as follows: that in the 
autumn of 1914 the defendant erected a fence between the north 
and south halves of the property, and that then for the first time 
her mother expressed a desire to convey to the plaintiff' the north 
half; that “she kept bringing it up all the time at me to go down, 
and I would tell her I would not do it, tried to put her off; then 
she said she would get some one else to do it; and then she told me 
one day,'1 want to leave t lungs anyhow.’ I went down to satisfy 
her and got the deed and brought it up; and it laid there quite a 
while liefore I told her, and then I shewed it to her and left it there; 
and, after it was signed, I left it at the lawyer’s office, thinking she 
would change her mind ; and, if she told me to tear it up, I would 
have done so; and she was not satisfied until I got it registered.”

The evidence shews that the deed was executed in the plaintiff’s 
house, in the presence of the plaintiff, Dr. Sheppard, the mother’s 
physician, and Mrs. Broderick, an acquaintance who, at the 
plaintiff’s request, came to the house for the purpose of witnessing 
the execution.

The following are extracts from the plaintiff’s evidence:—
“Q. Before Mrs. Broderick came, did your mother know 

anything alxiut the deed? A. Oh, yes, she had me bring down the 
deed and read it to her, and I read it, and I says: ‘You need not 
sign this; think it over.’ She says: ‘I know what I am doing, 
I have lived a good Christian life, and I am not doing anything 
wrong.’

“Q. Was that lieforc Mrs. Broderick came? A. Y'es, I was 
alone with her.

“Q. Y’ou had read the deed to her before Mrs. Broderick came?
A. Yes.

“ Q. After she came, did you have any conversation about the 
deed? A. Only when we brought it out to sign it, and I read it 
all over to her ....

“Q. What was done with the deed? A. I left the deed there 
with the lawyer.

“Q. Did you give any instructions? A. No; I just asked him 
to keep it there. He asked me if I wanted it registered, and I said
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“Q. When you went down to get the deed of the north half, 
you went to Mr. Hughes? A. Yes.

"Q. He had never acted for your mother? A. I could not tell 
you; I never inquired ....

“Q. Then why did you go to Mr. Hughes and not to Mr. Mills? 
A. Because my mother told me not to have anything more to do 
with Mr. Mills.

"Q. Why? A. Because Mr. Mills wanted her to give my 
brother a deed of the north half, and she told him he had nothing 
to do with her property ....

“Q. Then Mr. Hughes was paid by you, I suppose? A. He 
is not paid yet.

“Q. You employed him? A. Yes.
“Q. And you are to pay him? A. Yes.
“Q. And he was your solicitor? A. Yes.
“Q. Now had your mother any independent lawyer to advise 

her before she made that deed? A. No, not to my knowledge.
“Q. Or any independent person? A. No.
“Q. Was it wholly a matter of resting ujhiii the relations 

lictwcen you and your mother? A. Yes."
The plaintiff's explanation of her going to Mr. Hughes is, that 

her mother asked her to employ Mr. Gardner; that the plaintiff 
went to Mr. Gardner's office and learned that Mr. Gardner was 
absent and that Mr. Hughes was attending to Mr. Gardner’s 
business.

Mrs. Coates had lieen paralysed in her right side for two or 
three years before her death, and was in her seventy-sixth year 
and in feeble health when she executed the deed by making her 
mark.

Mrs. Broderick, the witness to the deed, says that Mrs. Coates 
knew perfectly well what she was doing; that the plaintiff read and 
explained the deed to her; and to the question, “What do you mean 
by saying she explained it?” her answer was, “When she read it, 
she was fully aware her mother understood it.”

Mrs. Broderick swore that she subsequently visited Mrs. 
Coates, when the latter said that she was glad it was done; that 
she had it seen to, the signing of the deed, so that she would leave 
Fanny all right.

Dr. Sheppard’s evidence is, that he “happened to be there that
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_■ clay, and her daughter" (the plaintiff) “said to me, ‘Now there is a 
1. C. deed to be signed, and would you kindly wait till 1 ran get it signed,
“NT as a witness?’ I said, 'Yes, if it is not too long;' and she says,

'I will get a lady in and she will rome with you;’ and I waited,
----  and Mrs. Vansant read the deed over to me, and made the remark
' that it was transferring the property to her; that is, to

her daughter."
“Q. To herself? A. Yes, and now she says (evidently address

ing Mrs. Coates) :1 Will you sign?’ Andslic says:‘Oh, yes, Fanny, 
I will sign the deed, and you have done a great deal more for me 
than anybody else, and 1 want to see tliat you have your rights.’ 
That is about all tliât was said. She signed the deed then."

How Dr. Shepiiard happened to lie present was not explained. 
Apparently lie was not making a professional call. Further, if 
the deed was prepared at the mother’s request, in fact importunity, 
as suggested by the plaintiff, and if the mother, as the plaintiff 
says, was anxious to execute it, one would not, I think, cxjiect a 
person who, like the plaintiff, deposed to knowing her mother’s 
wishes and intentions, to ask her if she would sign the deed. 
Rather the natural oliservation would be that the instrument was 
ready for signature.

The part played by the plaintiff in connection with the deed 
may lie thus summarised. She acknowledged that she gave 
instructions to the solicitor for the preparation of the deed; olx- 
tained it from him for execution; took it to her mother, read it to 
her privately; then sent for the witness to the execution; and 
afterwards, in the presence of Mrs. Broderick, the witness, read 
it again to Mrs. Coates, and this time also explained it to her, in 
order to ascertain “whether her mother understood it;" and then, 
in the presence of the witness and Dr. Sheppard, said to her 
mother, “Will you sign?” when the mother said, “Oh, yes, Fanny," 
etc., “and then signed it.” Then the plaintiff at once possessed 
herself of the executed deed; and then, within about an hour, 
proceeded with Mrs. Broderick to Mr. Hughes’ office, where the 
witness signed and swore to the affidavit of execution, and then 
the plaintiff instructed the solicitor to keep it unregistered; and 
later, about a week before her mother's death, caused it be lx- 
registered.

C<

It is, I think, abundantly clear that this deed was procured
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through the instrumentality of the plaintiff. Having regard to 
the mother’s infirmities, helplessness, and dependent condition, 
she was unable to refuse her daughter’s appeal, and was not in a 
position to form that “alwolutcly free and unfettered judgment" 
said by Lord Penzance to be necessary if the gift is to stand.

The facts of this ease bring it, I think, within the principles laid 
down by Cotton, L.J., in Allcard v. Skinner (1887), 36 Ch. D. 
145, at p. 171, where he says there arc two classes of such cases: 
"First, where the Court has been satisfied that the gift was the 
result of influence expressly used by the donee for the purpose; 
second, where the relations between the donor and donee have at 
or shortly before the execution of the gift liven such as to raise a 
presumption that the donee had influence over the donor. In such 
a case the Court sets aside the voluntary gift, unless it is proved 
that in fact the gift was the spontaneous act of the donor acting 
under circumstances which enabled him to exercise an independent 
will and which justifies the Court in holding that the gift was 
the result of a free exercise of the donor’s will. The first class of 
eases may be considered as depending on the principle that no one 
shall lie allowed to retain any benefit arising from his own fraud 
or wrongful act. In the second class of cases the Court interferes, 
not on the ground that any wrongful act has in fact lieen com
mitted by the donee, but on the ground of public policy, and to 
prevent the relations which existed between the parties and the 
influence arising therefrom being abused."

The plaintiff pretends that she was reluctant to accept a gift 
of the north half, but that her mother really forced it upon her. 
1 do not accept this account of the transaction; but, on the con
trary, am of opinion that it was a result of the plaintiff’s undue 
influence over her mothei.

About 1890, Mrs. Coates assured her son that the north half 
was his and that he might move his house on it and take possession. 
Years afterwords she repeated this assurance to his son Harry. 
I think the defendant and his son were truthful witnesses. Doubt
less what she meant, and what the defendant understood, was, 
that she would give the property to him by will. Relying on 
her promise, he moved his house, took up his residence, and 
erected other buildings on the north half, and made it his home. 
His mother lived on the south half, and the defendant took his
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meals with her. He worked on the whole lot, his mother, his 
S. C. sister, and her children, all of whom were living together, enjoying 

Variant the fruits of his labour.
Coates 0“ ^1C *®th December, 1911, the mother executed her will, 

----- whereby she devised to the defendant the north half of the lot andMulock C J Ei to the plaintiff the south half, and appointed her son sole executor. 
The statements made by Mrs. Coates to her grandson Harry and 
the execution of the will indicate her intention to carry out her 
promise to the defendant.

The plaintiff says her mother was a good and just woman. 
If so, it is improbable that she would of her own motion have 
broken her promise to the defendant, her only son, who had acted 
upon her promise and had devoted so many years of his life to her 
support.

The plaintiff in her evidence admits that the mother was fond 
of her son. If she was a just woman and fond of her son, she would 
not, I think, unless under great influence, have given to the 
daughter the premises which in good faith, and perhaps in law, 
she was bound to give to her son.

The evidence leads me to the conclusion that the plaintiff had 
been coveting the north half and had determined to acquire it, 
if possible, from her mother. She excluded the defendant from his 
mother’s presence; and the sequel warrants, I think, the inference 
that such exclusion was for the purpose of prejudicing the mother 
against him and of thereby furthering the plaintiff’s scheme. 
Months going by, and the mother, not seeing her son or knowing 
the reason for his absence, doubtless fell more under the daughter's 
influence. The fact that she prevented him from visiting his 
mother exposes the plaintiff to grave suspicion, and, in the light 
of what occurred, strongly suggests a sinister motive. The 
mother, in ignorance of the reason for her son’s absence, might 
not unnaturally attribute it to lack of affection, and thus she would 
become the easier victim of the plaintiff.

The plaintiff gives an explanation for not employing Mr. 
Mills, her mother’s solicitor, to prepare the deed, but doubtless 
the real reason was that Mr. Mills was familiar with Mrs. Coates’ 
affairs and might have thwarted the plaintiff’s scheme. He knew 
of Mrs. Coates' intention to give the north half to her son, that 
she had in fact so disposed of it by her will, which was then in Mr.



37 D.L.R.1 Dominion I .aw Reports. 479

Mills' possession. Further, when Mr. Mills learned of the ONT-
plaintiffs having procured from her mother a gift of the south half, 8. C.
he was instrumental in causing her to give security on the south Vaniant 
half for the mother’s maintenance. Further, the plaintiff was c »•
aware that Mr. Mills, on learning of the grant of the south half ----- '
to the plaintiff, had suggested to Mrs. Coates to convey the north Mulock'cl El 

half to the defendant.
A shrewd woman, like the plaintiff, doubtless realised that, if 

Mr. Mills became aware of what was in contemplation, he might 
advise her mother unfavourably to the plaintiff’s interest. Thus, 
a stranger to Mrs. Coates is employed by the plaintiff to prepare 
the deed, but he is not invited to come to Mrs. Coates and explain 
it to her. The plaintiff does that herself.

The plaintiff alleges that the deed was registered in order to 
satisfy her mother. Is it probable that this feeble old woman, 
who had, so far as appears, never bought or sold a foot of land 
or knew anything about the Registry Act, had forgotten her 
promise to her son, but remembered that the deed was unregis
tered, and urged its registration?

I wholly discredit the explanation, and am of opinion that the 
non-registration was in order to prevent the defendant learning 
of the existence of the deed; and it was only registered when the 
mother was so near death’s door that knowledge by the defendant 
of what had occurred was not likely to prejudice the plaintiff’s 
interests.

If the gift was the result of the free exercise of Mrs. Coates’ 
wishes, and was unimpeachable, one would have expected the 
plaintiff to have promptly reported the matter to her brother.
Even after her mother’s death, she allowed him to remain in 
ignorance of the transaction until about the month of May, when 
she sent to him the letter above set forth. Why the delay? Was 
it that she shrank from telling him of the wrong done him? The 
letter itself is not frank and open, but a mere oblique intimation 
to him that she owns the property, but as to how or when she 
became the owner the letter is silent.

Whilst well knowing why her brother had not visited his mother, 
the plaintiff seems to make his absence a ground of complaint.
If she acquired the property honestly, one would, under the 
circumstances, have expected her to give a full account of the
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transaction to her brother. Failure to do so suggests rcs|>on- 
sibility on her part for the mother’s action.

As to the evidence that on various occasions Mrs. Coates 
intimated to Mrs. Broderick and others her intention to give the 
property to the plaintiff, it is to be observed that Mrs. Coates 
had for some years been in failing health, mentally and physically, 
and was wholly dependent on her daughter for the care required 
by a person of her advanced years and feeble health. She had 
been attached to her son; and, unless she had forgotten his exist
ence, she must have remembered that he was living only a few 
yards from her. It may reasonably be assumed that the plaintiff 
did not inform her mother why her son absented himself. Thus 
her dependence on her daughter and the apparent neglect of her 
son may have caused her to express herself at times as testified 
to by witnesses; but, if her feelings towards him had changed, it 
was, I think, because of the improper conduct and undue influence 
of the plaintiff, and she is not entitled to profit thereby.

Where there is a conflict of testimony between the plaintiff 
and the defendant, 1 accept that of the defendant. Even if the 
deceased expressed it as her intention to give to her daughter the 
property which she formerly intended for her son, the question 
still remains, how was that intention brought about? If by 
undue influence, then the transaction must be set a :ide.

As said by Lord Eldon, in Huguenin v. Baseley (1807), 14 Yes. 
273, at p. 300, and quoted with approval by Lord Romilly, in 
Hoghton v. Hoghton (1852), 15 Beav. 278, 299: “The question 
is, not, whether she,” the donor, “knew what she was doing . . . 
but how the intention was produced.” And Lord Romilly adds: 
“And though the donor was well aware of what he did, yet if his 
disposition to do it was produced by undue influence, the trans
action would be set aside.”

It may be said of the deceased, as was said by Lord Justice 
Knight Bruce, in Wright v. Yanderplank (1856), 8 D.M. & G. 133, 
137, that she was “not, in the largest and amplest sense of the 
term—not, in mind as well as person,—an entirely free agent.” 
And I am of opinion that the gift in question, having been pro
cured by the plaintiff’s undue influence, should be set aside.

Further, on the ground of public policy, the gift cannot stand. 
It is an established principle in equity that when persons arc in
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such relations to each other that one of them may lie presumed to 
possess influence over the other, a gift from the latter to the 
former, if impeached by the donor, is set aside, unless the donee 
shews that the donor was in such a position as enabled him to 
form an absolutely free and unfettered judgment. The rule is 
thus stated by Lord Penzance, in Parfitt v. Lawless (1872), L.R. 
2 P. & D. 4(>2: “In equity jiersons standing in certain relations to 
one another—such as parent and child, man and wife, doctor and 
patient, attorney and client, confessor and limitent, guardian and 
ward—are subject to certain presumptions when transactions 
between them are brought in question; and if a gift or contract 
made in favour of him who holds the position of influence is 
impeached by him who is subject to that influence, the Courts of 
equity cast upon the former the burthen of proving that the 
transaction was fairly conducted as if between strangers; that the 
weaker was not unduly impressed by the natural influence of the 
stronger or the inexperienced overreached by him of more mature 
intelligence ... In the case of gifts or other transactions 
inter vivas it is considered by the Courts of equity that the natural 
influence which such relations as this in question involve, exerted 
by those who possess it to obtain a benefit for themselves, is an 
undue influence. Gifts or contracts brought a Unit by it are, 
therefore, set aside unless the party benefited by it can shew 
affirmatively that the other party to the transaction was placed 
‘in such a position as would enable him to form an absolutely free 
and unfettered judgment’.’’

In Allcard v. Skinner, supra, Lindley, L.J., says, with refer
ence to the principle upon which Courts of equity proceed in 
dealing with cases like the present (36Ch.D. atpp. 182,183): “What 
then is the principle? Is it that it is right and expedient to save 
persons from the consequences of their own folly? Or is it that 
it is right and expedient to save them from being victimised by 
other people? In my opinion the doctrine of undue influence is 
founded upon the second of these two principles ... As no 
Court has ever attempted to define fraud so no Court has ever 
attempted to define undue influence, which includes one of its 
many varieties. The undue influence which Courts of equity 
endeavour to defeat is the undue influence of one i>erson over 
another; not the influence of enthusiasm on the enthusiast who is
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OWl carried away by it, unless indeed such enthusiasm is itself the
8. (’. result of external undue influence. But the influence of one mind

Variant ovcr another is very subtle, anil of all influences religious influence
Coati» ’8 mue* ‘lanRCTous and the most jiowcrful, and to counteract

----  it Courts of equity have gone very far. They have not slirunk
Mulock, CJ.El. , ... .. . .from setting aside gifts made to persons in a position to exercise

undue influence over the donors, although there has lieen no proof
of the actual exercise of such influence; and the Courts have done
this on the avowed ground of the necessity of going this length in
order to protect persons from the exercise of such influence under
circumstances which render proof of it impossible. The Courts
have required proof of its non-exercise, and, failing that pioof.
have set aside gifts otherwise unimpeachable."

In McCaffrey v. McCaffrey (1891), 18 A.R. 599, a husband, 
not having obtained independent advice, made a voluntary 
conveyance to his wife; at the time, hers was the dominant mind, 
and she possessed much influence over her husband. In his 
judgment, Maclennan, J.A., says (pp. 599, 000): “It may lie 
conceded that, at the date of the deed, the plaintiff had sufficient 
legal capacity to make a valid deed; and also that it was duly 
explained to him, and that he understood that it was a conveyance 
of the land in question to his wife; yet I think that from the 
undisputed facts of the case, it must be declared invalid. I think 
the evidence shews that when the deed was made, the defendant's 
relation to her husband was confidential and fiduciary within the 
meaning of the decision in Huguenin v. Baseley, 2 W. & T. L.C., 
6th ed., 597, and the numerous cases in which the principle of that 
case has been applied." And further on he says (p. 606) : "Such 
being the circumstances of the case and the relations of the parties, 
I think it was incumbent on the defendant and her solicitor to sec 
that before making such a conveyance the plaintiff had competent 
and independent advice."

Sir Samuel Romillv, in his argument in Huguenin v. Bane]'ey, 
14 Ves. at pp. 285, 286, thus states the law: “The relief stands 
upon a general principle, applying to all the variety of relations, 
in which dominion may lie exercised by one person over another."

These words have received the highest judicial approval as a 
correct statement of the law.

In the present case, the plaintiff stood in fiduciary relations 
towards her mother at the time of the gift. The mother had left
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her own house, and was living with the plaintiff; she was in her 
seventy-sixth year, had for some years been paralysed in her right 
side, and was incapable of taking care of herself. She gradually 
became more helpless, and throughout the year 1915 was fre
quently confined to her lied, occasionally only with difficulty mov
ing around the house but not outside of it. The plaintiff recog
nised her mother’s helpless condition, and had for some years 
lived with and taken care of her, first in her mother’s and then in 
her own house. She was her nearest female relative, and during 
the last year of her mother’s life had l>een the only iierson in 
attendance upon her. As stated by Mrs. Broderick in her evidence, 
“Mrs. Yanzant cooked for her and washed for her and if she was 
sick got a doctor for her and took good care of her.”

“Q. Was she wholly dejiendent on Mrs. Yanzant? A. Yes.
“Q. Entirely so? A. Yes.
“Q. And nobody else took any care of her? A. No one else 

that 1 know of.”
These relations between the two were such that the plaintiff 

was in a position to exercise undue influence over her mother; and 
that circumstance, without proof that it was exercised, casts upon 
the plaintiff the onus of proving its non-existence.

The evidence shews that the mother had no competent and 
independent advice. Thus the case falls also within the second 
class of cases mentioned by Cotton, L.J.; and, the plaintiff not 
having proved the absence of undue influence, the gift fails and 
must be set aside.

Having reached these conclusions, it is unnecessary for me to 
deal with the defendant’s claim by possession or under the verbal 
contract with his mother. She having devised the property to 
him, the gift being set aside, he takes as devisee.

There will be judgment setting aside the impeached deed, with 
costs to the defendant.* Judgment for defendant.

* [November 7. An appeal by plaintiff to the First Divisional Court was 
dismissed with costs.]
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Yanzant 

Coates.

Mulock, C.J.Es.

NORTHRUP v. THE KING. CAN.
Exchequer Court of Canada, Cossets, J. Octotxr 26, 1917. Ex"™C

Crown ($ II— 20)— Liability for negligence—Uncovered basin—Ptblic 
building—'Trespasser.

A pedestrian falling into an uncovered catch-basin constructed by 
the Crown, on projierty not owned by it, to protect a post office building 
against accumulation of surface water, at a place not used for public 
travel, is a trespasser, and has no redress against the Crown for 
injuries sustained thereby.
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Petition of Kight for damages for an injury sustained from 
falling into an uncovered basin constructed by crown. Dismissed.

A\ R. McArthur, for suppliant.
T. S. Roijcrs, K.C.} for respondent.
Cahsels, J.:—The petitioner, S. (iertrude Northrop, lives at 

( 1 lace Bay, in the County of Cape Breton. She alleges that on 
or about April 11, 1915, while walking to the public buildings 
(the post office), she suffered damages by falling into a catch- 
basin which she alleges was uncovered and unprotected and in a 
dangerous condition, because (if the negligence and unworkman
like construction of the same by the respondent, its agents, 
servants and workmen, etc.

The allegation is that she fell into the catch-basin and was 
seriously injured, and she prays that the (Town lie condemned to 
pay the petitioner the sum of #22,235 with costs.

The case came on for trial before me at Halifax on September 
13 last. The evidence*, with the exception of that of William 
Bishop, was taken by consent by a commissioner agreed to by 
all parties. By consent it was used at the trial. 1 had no oppor
tunity, therefore, of personally seeing or hearing any of the wit
nesses, except Bishop.

The public building in question is the post office. It fronts 
upon Main St. Kxhihit No.2, filed at the trial, shows roughly the 
situation of the property. The post office was constructed about 
the year 1910. It appears from the evidence that the land sloped 
from the north towards the building, with the result that the 
surface water which drained from the ground on the north soaked 
into the northerly side of the post office—and thereupon, under 
directions of the (lovernment, a catch basin was constructed in 
order to catch the waters, and, by means of a drain, the water from 
this catch-basin is conducted into drains which drain the post 
office into the main sewer on Main St.

On the west of the public building and on the Government 
land there was a passageway leading from Main St. and to the 
north of the building. It would appear that this passageway was 
utilized for the passage of teams and persons travelling on foot, 
and led to the houses situated on the north of the i>ost office. 
This passageway had a width on Main St. of about 9 ft., and 
became wider towards the northern end. It was a lieaten path
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like a public street, and was used by the public. This passage- *
way, while utilized by the public, was in part on government Ex. t\
property. The people passing by this western passageway walked Northkvi* 

clear of the catch-basin in question. ^ ^
( )n the easterly side there was an open piece of ground l>etwcen ----

the government building, which at Main St. was altout the width (aewU-J 
of 12 ft. At the north-east corner of the building the width was 
about 3 ft. There was no beaten path on this westerly piece 
of land. This is conceded by the petitioner and also by the wit
nesses. The catch-basin in question was constructed on lands 
owned by the late Senator McDonald, and was at some distance 
from the northerly boundary of the land owned by the Crown.

The allegation of the petitioner is that she was going to Rice's 
dents' Furnishings when, she says, I was taking a short cut 
through Senator McDonald's field when I got injured near tin- 
post office. She is asked:—

Q—Wen* you on the beaten path? A. No. (J.--Wen* you passing 
a plaee when* appnn*ntly nobody else passed? A. I noticed no tracks and 
then* was no mad.

The case was presented before me on behalf of the petitioner 
by Mr. McArthur with great ability. He informed me at tin- trial 
that he had made a very careful search of authorities, but could 
find none in point.

In my opinion, the action does not lie against the ( 'rown. Mr.
Bishop seems to think that in Glace Ray people were in the habit 
of crossing any commons promiscuously. The land in question 
to the east of the post office building and to the ( 'ommercial Hotel 
is the property of the Crown. In utilizing this land with a view 
of taking a short cut the petitioner was a trespasser, and there was 
no duty on the part of the Crown towards the petitioner. Had sin- 
chosen to take the beaten road on the west passage, the question 
of a different character might arise—but for her own convenience 
she chose to take this short cut through grounds of Senator 
McDonald, upon whose lands the catch-basin in question was 
situate, with a view of passing down on government lands to tin- 
east of the post office.

The case of Lowery v. Walker, [1911] A.C. 10, reversed a decision 
of the Divisional Court, [1909] 2 K.B. 433, and a decision of the 
Court of Appeal, [1910] 1 K.B. 173. On page 11 it is stated:—

'I lie contentions on both sides are so clearly and fully set forth in the 
rc|w>rt of the decision of the Court of Ap|x*»l that it is unnecessary to rc|H*at
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them here. In this House their Lordshij* expressed no opinion upon the 
authorities, their decision turning on the construction of the lcurncd County 
Court Judge's findings.

By referring back to the decision of the Court of Appeal it 
will be found that the judges dealt exhaustively with the prin
ciples that should govern the case of a trespasser. As their 
Lordships pointed out, there are authorities, perhaps, not all in 
harmony, but the general principles of law governing such eases 
are fully dealt with.

Reference may also Ik* had to Pollock on Torts, 10th ed. 
(1916), at p. 544; Leprohon v. The Queen, 4 Can. Ex. 100, may 
also be referred to, although in some respects this case may be 
modified by the law as enunciated by the Supreme Court of Canada 
in the case of Leger v. The King, 43 Can. 8.C.R. 164. The case 
of Brebner v. The King, 14 (’an. Ex. 242; 14 D.L.R. 397, may 
also be referred to, and the collection of authorities therein cited.

1 am sorry for the petitioner, as she seems to have suffere 1 
considerably. I would have preferred that she had been examined 
in open court 1 adore me. Ixxiking at the doctor's evidence, the 
same injury might have been caused by slipping without getting, 
as she alleges, into this hole.

Another serious defence has been raised on the part of 
the Crown which I have not considered it necessary to investigate, 
namely, that the accident in question did not arise on any public 
work, and the Crown invokes the law as decided in the Chamber
lin case (42 Can. S.C.R. 350), and thePiggoUcase(32 D.L.R. 461, 
53 Can. S.C.R. 626), and numerous other authorities.

Any amendments to the Exchequer Court Act (R.S.C. 1906, 
ch. 140) remedying the law as decided in the Chamberlin case 
would not apply to this case; and the legislation in the last parlia
ment, namely, the statute passed in 1917, would not be retroactive.

The petition is dismissed, and, if the Crown exacts them, with 
costs. Action dismissed.

McConnell v. mcgee.
Ontario Supreme Court, Appellate Division, Meredi'h, C.J.C.I*., Riddell, 

h nnox and Rose, JJ. April i!7, 1917.
Courts (§ II A—150)— Jurisdiction —“Personal action” — Trespass 

Title to land.
An action for trou pas* to land, in which no question of title is involved, 

is a “personal action” within the jurisdiction of a Division Court, under 
sec, 62 (1)(«) of the Division Courts Act, 11,8.0. 1914, ch, Chi.

[,Uarmston v. Woods, 39 O.L.Il. 105, overruled. See also Dubur r. 
C N R.. 34 D.L.R. 401, 27 Man. L.lt. 620.|
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Motion by the plaintiff to extend the time for appealing from 
a judgment of the County Court of the County of Huron in 
favour of the plaintiff for the recovery of $MH) damages in an action 
for trespass to land, but allowing the plaintiff" Division Court 
costs only. The plaintiff desired to appeal as to costs, in order 
to raise the point that the Division C ourts have no jurisdiction 
in actions for trespass to land, even where the title to the land 
does not come in question.

L. E. Dancey, for plaintiff.
W. Proudfoot, K.C., for defendant.
Meredith, C.J.C.P.:—The plaintiff, in this County Court, 

action, applies, to this Court, for an extension of the time 
for appealing against the ruling of the Judge of that Court, that 
the plaintiff’s cause of action was one within the jurisdiction of a 
Division Court, and his order, made upon that ruling, that the 
costs of the action should lie taxed accordingly: see Hule b49 
and the County Courts Act, R.S.O. 1914, eh. 59, sec. 40 fl) (d).

Various excuses are offered for letting the prescrib'd time for 
appealing pass; but the true reason seems to me to be this: there 
was no thought of appealing until a recent decision, that Division 
Courts have not jurisdiction in any case of trespass to lands, was 
reported: encouraged by that case, the plaintiff now desire's to 
appeal, but has let his right to appeal, without leave, slip.

The report of the case I have indicated—yet in abbreviated 
form in the Ontario Weekly Notes only*—does not disclose the 
character of the trespass there in question—whether it was tres
pass quare clausum fregit, or trespass on the case for injury to 
lands; though, if there lie not jurisdiction in the one case, it is 
difficult to understand why there should lie in the other, why the 
rule should not lie that there is no jurisdiction in Division Courts 
in any case in which damages for injuries to land are sought : it 
is equally difficult for me to understand why, in any such case, 
there should not lie jurisdiction in such Courts, in cases in which 
the damages claimed do not exceed the amount in which such 
Courts have jurisdiction generally in actions ex delicto; and in a 
memory extending over more than half a century, and covering 
scores of cases of actions for trespass, of all kinds, to lands of all 
kinds, brought in Division Courts, there are but two in which

ONT.
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McConnell

McGee.

Statement.

Meredith,
CJ.C.P.

•See He Harmston v. Woods (1917). 12 O.W.X . 23, 39 O.L.H. 10"».
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the jurisdiction of such Courts was questioned upon any sucli 
ground as that now sought to be raised here; those cases læing 
the recent one to which I have referred and the case upon which 
it was based.*

No one has yet suggested any good, or indeed any plausible, 
reason why Division Courts should not have jurisdiction in such 
cases, provided of course that no question of title to land should 
be involved in the trial of them. One may very well ask, indeed 
one cannot help asking, why, in a case of trespass to lands, in 
which the damages sought are small—and no question as to title 
to the land is involved—such as, for instance, for breaking win
dows intentionally, or unintentionally but negligently, the dam
ages lieing but a few dollars—the parties should l>e driven to a 
County Court with its formalities, delays, and cost running up 
possibly to hundreds of dollars?

There being no reason why jurisdiction should be excluded in 
such cases, and that jurisdiction having been commonly exercised 
for a great many years, some very substantial reason, such as 
that legislation plainly enough excludes it, should l>e made appar
ent l>efore this Court can properly interfere and put the Ix»gisla- 
ture to the trouble of more plainly conferring it.

If such cases as 1 have mentioned are “i>ersonal actions,” 
then Division Courts have jurisdiction expressly conferred upon 
them in these words—personal actions—“where the amount 
claimed docs not exceed $60.” And why are they not “personal 
actions,” damages only being sought and no question of title to 
land being involved? Why not quite as much so as if the action 
were for trespass to goods or any other action in which damages 
only are sought? If the position of the parties were reversed, 
and the defendant were suing the plaintiff for trespass to his 
cattle, which the defendant had impounded damage feasant, could 
it In* said that a Division Court had no jurisdiction, though the 
damages claimed did not exceed $60? What peculiarity has 
damage to land that it cannot læ dealt with in a Division Court, 
yet may l>e dealt with by the same Judge in a County Court?

With very few, if any, exceptions, the books make no such 
distinction, nor does any decided case, except those 1 have men
tioned, one a dictum and the other a ruling at Chaml>ers only.

* Neel y v. Parry Sound River Improvement Co., 8 O.L.R. 128.
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The general, indeed the invariable, rule is: that a personal 
action is one brought for the sjiecific recovery of goods and chat- S. C. 
tels, or for damages or other redress for breach of contrac t, or McConnei.i 
other injuries, of whatever description, the specific recovery of 
lands, tenements, and hereditaments only excepted; that a real -—
action is one brought for the specific recovery of lands, tenements, cTc'p.’ 
and hereditaments; and that a mixed action is one partaking of 
the nature of real and jiersonal actions, that is, one in which some 
real pro]>crty is demanded, as well as personal damages for a 
wrong sustained: see Wharton’s Diw lexicon, titles “Personal 
Action,” “Real Action,” and “Mixed Action;” Blackstone's 
Commentaries, vol. 3, pp. 117, 118; Chitty on Pleading, 7th ed., 
vol. 1, p. 109; (’hitty’s (ieneral Practice, 2nd ed., ]>. 700; Tidd’s 
Practice, p. 1; 1 Corpus Juris, pp. 932,933; American and English 
Encyclopaedia of Law, 2nd ed., vol. 22, pp. 744 and 745; ib., 
vol. 23, p. 892; ib., vol. 20, p. 834; O’Brien’s Division Courts Act,
2nd ed., p. 44; Harrison’s Common Law Procedure Act, 2nd ed.,
p. 2.

Against this whole current of definition, all in full accord 
throughout the books, it is said that one of the more ancient 
books of legal phrases—“Termes de la Ley”—gives a narrower 
definition of the phrase “personal actions.” That l>ook is not at 
hand at the moment, and so 1 am unable to see whether the 
narrower definition attributed to it is all that is said on the subject, 
is not merely one, or a part of one, definition, the rest of which, 
or another, to l>e found in it, would bring that book in accord with 
all the others; and it is hardly worth while taking time to look 
into it, for, however the question may lie dealt with there, it can
not affect the meaning now commonly attributed to the words, 
and indeed the true and obvious meaning of them. We have to 
deal with the meaning of the words written in quite modem 
legislation.

1 say the true and obvious meaning, for what else can a 
right to such damages be but a i>ersonnl one, ix»rsonal projx»rty 
quite as much as a man’s money in his pocket or his horse upon 
which he rides? The right of action does not “run with the land,” 
it is nothing but a ]x^rsonal right of action : and not only a personal 
one in the full meaning of the words “personal action,” but one 
to which the maxim actio personalis moritur cum personâ would
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apply hut for the saving effect of statute-law: The Trustee Act, 
R.S.O. 1914, ch. 121, sec. 41; ami C.8.U.C. ch. 78, secs. 1 ami 2.

Then, turning to the statutes, Imperial as well as Provincial, 
the words in question are found in the Common Law Procedure 
Acts, in which it was always provided that “all personal actions” 
should be commenced by writ of summons. And under the Provin
cial enactment 4 Win. IV. ch. 1, sec. 39—following Imperial enact
ment—the great array of ancient writs in real and mixed actions 
was alxdished, and all such actions reduced to dower ami eject
ment. All such actions as that in question were personal actions 
which were required to be commenced by writ of summons under 
the provisions of the Conunon Law Procedure Acts. The char
acter of actions, personal, real, and mixed, in legislation, is, in 
the enactments I haw mentioned and in the Ejectment Act, 
plainly shewn to l>e just such as in the books they are defined, as 
I have mentioned.

And in the Statutes of Limitations actions for trespass to land 
have always l>een placed in the category of jiersonal actions,

None of these things is at all gainsaid, by Mr. Dancev. in tin- 
applicant’s behalf; they could not lie with any degree of reason: 
the position which he takes is this: that, although the rule is that 
the term “personal actions” comprises all such claims as those 
in question, that term is used in a greatly modified sense in the 
Division Courts enactments; that the context shews that, ami 
requires that, they should lie so restricted that they cannot com
prise any actiop for damages to land, whethei or not any question 
of title to land arises in the action.

And his first point is: that, as the Act now in force confers 
jurisdiction in respect of certain claims arising out of contract - 
claims embraced in the words “personal action” specifically, 
therefore the words “personal action” must have licen used with 
a restricted meaning, a meaning excluding actions ex contractu 
but why so? Why may not the words first used, “personal 
action,” embrace all that comes within the ordinary meaning of 
those wortls? First the general jurisdiction is conferred to the 
amount of $00; then in particular cases, ex contractu, increased 
jurisdiction in amount—$100—is conferred; and then further 
increased jurisdiction in some particular cases of actions ex 
contractu is conferred in an increased amount—$200. The point, 
if it have any l>earing on the question of the meaning of the words
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McGee.

in question, seems to me to support rather than to l>c opposed to ONT.
the view that the words in question should l>e accorded their full 8. C.
common meaning. The general jurisdiction is first conferred in McConnell 
the usual words comprising all common law actions, except real 
and mixed actions, in an amount common to all; then are added 
the special cases of jrersonal actions, as to which increased juris
dictions in amounts are conferred.

The next point is: that, in the County Courts Act, although 
jurisdiction is conferred in the common term “personal actions,” 
there is also a special provision conferring jurisdiction in actions 
for trespass to land;* but here again the same answer is obvious; 
it is special jurisdiction that is thus conferred, giving a County 
Court power to entertain such actions although the title to laud may 
be in question, if the value of the land do not exceed $500; contrary 
to the earlier County Court enactments, which excluded jurisdic
tion when the title to land was involved.

And in making this point Mr. Dance y has put himself on 
dangerous ground, as a reference to the earlier County Court 
enactments makes plain. Under them : see C.S.U.C. ch. 15, sec.
Hi; as 1 have said, no such jurisdiction was expressly conferred : 
jurisdiction was conferred in substantially the same manner, in 
common law actions, as it now is and then was conferred on 
Division Courts; and so, unless the words “all personal actions” 
comprised an action for damages for injuries to land, County 
Courts also had no jurisdiction in such a case; and so for the 
injury caused by throwing a dead cat over a line fence, or for 
negligently permitting poultry to run in a neighlxmr’s garden to 
its injury, no action would lie except in the highest Court of the 
Province, if at all, though the damage were but a few dollars.

Then, following up this line of argument still further: side by 
side in the Consolidated Statutes of Upper Canada are “The 
County Courts Act,” “The Division Courts Act,” and “The 
Common Law Procedure Act,” in each of which the words “all 
personal actions” are used for a like purpose, and consequently 
should convey the same meaning; and actions for damages for 
injuries to land must be excluded from the Common Law Pro
cedure Act, as well as the County Courts Act, if they should l>e 
excluded from the Division Courts Act ; and so they would not lie

Til

•See 11.8.0. 1914, ch. 59, sec. 22 (r.)



492 Dominion Law Ukpokts. 137 D.L.R

j
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McConnell exceptional actions.
McGee * Put, reverting again to the Division Courts Act, as it is and

—- always has lieen in this respect, as well as for many years it was
C.J.C.P.’ in the County Courts Acts, among other cases, cases in which the 

title to land is brought in question are or have been excepted out 
of the jurisdiction of these Courts, so that, as the Division Courts 
Act now is, the general jurisdiction conferred is over “all personal 
actions” except—among other exceptions—those in which the 
title to land is involved; so that we have a plain case of the excep
tion proving the rule : out of actions ex delicto, and also out of 
actions ex contractu, generally, those in which the title to land is 
involved are put without the juiisdiction; all others, if m>t affected 
by the other exceptions, none of which is applicable to this case, 
are within it, if the amount claimed l>e within the limit prescribed 
by the Act.

And, as I have said, no case that any one has ever heard of. 
except that to which I have referred as recently decided at Cham- 
liers, has decided anything to the contrary; though the jurisdiction 
now questioned has lx>en exercised ever since the Division Courts 
were given jurisdiction in “all peisonal actions:” and the exercise 
of such jurisdiction has lieen entirely in accord with the general 
principles of the law, which, by reason of the far-reaching effect 
of res adjudicata, have, necessarily almost, excluded questions of 
title to land from I icing considered in the inferior Courts; of which 
the exclusion of the jurisdiction of a Justice of the Peace, when
ever a question of title to lands really arises, affords a familiar 
instance: see, for one instance only, the Petty Trespass Act.

The case of Attorney-General v. Lord Churchill (1841), 8 M. & 
W. 171—for a reference to which we are all indebted to Stroud’s 
Judicial Dictionary—is neither a decision in the applicant’s favour 
nor does anything said in it give the least encouragement to this 
application. The question involved there was one of venue in a 
local, as distinguished from a transitory, action; the Crown claim
ing a prerogative right to lay the venue where it pleased in a local 
action, though a subject had that right only in a transitory action. 
The ruling was in those words (p. 193) : “ But with this uncertainty 
attending the principal case, on which the authorities in the text- 
writers wholly depend, and in the absence of any precedent what-
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ever, in an information of intrusion, or other action usually 
termed local (for the precedents in eases of recovering debts due 
to the Crown, upon inquisitions in outlawry and extent, as has 
l>een before said, do not apply), we think that the Crown officers 
have failed to establish the right to the prerogative claimed.” 
In regard to the meaning of the word personal, the learned Judge 
who delivered the judgment of the Court said: “The only point 
is, in what sense the word ‘personal’ is there used”—“there used” 
meaning the report of the case of Hex v. Webb (1070)—an action 
for emliczzling the King’s goods—in 1 Sid. 412, 1 Vent. 17. “It 
is capable of two ilifferent senses. Actions may lie jiersonal, as 
contradistinguished from real and mixed; the first being actions 
against the person only, for damages, the second for the recovery 
of real estate, and the third for both. In this sense of the word 
‘personal,’ there appears to lie no question, but that an informa
tion of intrusion is a personal action, for its object is the recovery 
of diunages, not the recovery of the estate, for the Crown has 
never in contemplation of law lost it. But the word ‘personal’ 
may mean such actions as are for the recovery of debts or damages 
to the person or personal effects; and in this sense of the word, 
a writ of intrusion is not a personal action. It givos some colour 
to this construction of the word, that the dictum of the Court in 
the case, both as it is reported in Siderfin and Ventris, is in refer
ence to an action of this nature,—an inhumation in the nature of 
trover.” (living the fullest effect to this dictum of the learned 
Judge, what possible reason can lie advanced for imagining that 
the words “all jiersonal actions,” in the three enactments to which 
1 have referred, were not used in contradistinction to all real and 
all mixed actions. It does not need the word “all” to make it 
plain that fiersonal actions of the two kinds—and the learned 
Judge might have subdivided them further—mentioned by him 
are included: nor does it need the further complete proof afforded 
by the exception of actions ex delicto in which the title to lands 
is involved.

My one regret is, that I should lie obliged to feel that it may 
l>e necessary to speak so many words over a matter which seems to 
me to lie so plain: but I still fear that many words may yet need 
to lie added to counteract the ever-present judicial disposition to 
stem the tide of legislative effort, from time to time, to really
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extend the jurisdiction of the inferior Courts, legislation which 
we aie commanded by legislation to treat as remedial.

I am in favour of holding that the dictum of Anglin, J., ex
pressed in the case of Neely v. Parry Soutid River Improvement Co., 
8 O.L.R. 128, is erroneous; of overruling the case of Re Harmston 
v. Woods, 12 O.W.N. 23;* and, accordingly, dismissing this 
application, and so of affirming the ruling of the learned County 
Court Judge, in this case, which was one of trespass on the facts 
of the particular case, formerly called “trespass on the case” or 
“case” only: and one in which no question of title to land was. 
or could lie, involved, the parties l>eing tenant and landlord; the 
plaintiff's claim being for damages for injury to his garden caused 
by the defendant’s cattle, and the one question involved in it. 
and determined by a jury, being apparently, whether the landlord 
had contracted to keep up the fences lietween his land and that 
part of it let by him to the plaintiff.

Lennox, J., agreed with the Chief Justice.
Riddell, J.:—In an action for damages for injury to the 

plaintiff’s garden by the defendant’s cattle, the plaintiff recovered 
$60 in the County Court of the County of Huron: the learned 
County Court Judge, thinking that this amount could lie recov
ered in a Division Court, refused to award County Court costs. 
For reasons unnecessary here to set out, the plaintiff allowed the 
time to go by for appealing; application was made to me to extend 
the time, and I referred the application to the full Court. It 
appeared that the case was one in which the time should be ex
tended if there should be good grounds for the appeal ; and it was 
agreed that the whole case should l>e argued as though an exten
sion of time had l>een granted.

The point is a neat one; and, had it not been for the case of 
Neely v. Parry Sound Rit'er Improvement Co., 8 O.L.R. 128, and 
that of Re Harmston v. Woods, 12 O.W.N. 23,1 should have thought 
the law to be plain.

The Division Courts Act, R.S.O. 1914, ch. 63, sec. 62, gives 
the Division Court jurisdiction, “save as otherwise provided by 
this Act,” in (a) "a personal action where the amount claimed 
docs not exceed $60;” sec. 61 (a) excluding “an action for the 
recovery of land, or an action in which the right or title to any

•See also 39 O.L.R. 106.



37 D.L R.l Dominion Law Reports. 495

corporeal or incorporeal hereditaments . . . comes in ques
tion.'’

Admittedly the title to land does not come in question in this 
action; ami the sole question to be determined is—Is an action 
for injury to land a ]>ersonal action?

The action at the common law would l>e an action of trespass 
on the east1, the damage being consequential, or of trespass quare 
clausum fregit, the damage l>eing immediate.

Mr. Justice Anglin, in Neely v. Parry Sound Hirer Improvement 
Co., 8 O.L.R. at p. 129, is made to say: “An action for damages 
for trespass to land is not a ]K*rsonal action within the meaning 
of R.S.O. 1897, eh. 109, see. 04. The Division Court, therefore, 
could not have tried this action.” Rut he had already said: 
“Upon these pleadings the title to land is brought in question 

. . . 1 must determine according to the pleadings” (p. 129). 
Accordingly, the Division Court had no jurisdiction in that 
action, and anything said by the learned Judge by way of a gen
eral rule is purely obiter.

Mr. Justice Middleton, in He Harmston v. Woods, says: “The 
decision of Anglin, J., should l>e followed; it was not a mere dictum; 
anil the affirmance of the decision by a Divisional Court gives it 
greater weight” (12 O.W.N. at p. 24). We have no means of 
knowing whether the Divisional Court approved of th v obiter dictum, 
and have no reason to suppose that that Court did; the reporter 
in his head-note specifically states that the title to land was 
brought in question, and does not mention the general statement.

That an action for trespass to land is a personal action at the 
common law no one doubts—arson l>eing the only form of injury 
to property which was recognised by the common law as a crime, 
all other kinds of damage to property were treated simply as tres
passes, and the man who laid waste his ncighUiur’s field was sued 
in an action of trespass: Holdsworth's History of English Law, 
vol. 3. p. 294—as 1 have already said, if the «lamage did not result 
immediately from the unlawful act, the action was in case: Black- 
stone's Commentaries, lx>ok III., p. 209.

Rut either was a personal action. The common law division of ac
tions into real, personal, and mixed, is too well known to require 
detailed treatment—the curious will find the division discussed in 
Rlackstone’s Commentaries, book IIl.,pp. 117 «</</.—it will suffice to
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extract Hlackst one's definition: “Personal actions arc such whereby 
a man claims a debt, or persona! duty, or damages in lieu thereof ; and. 
likewise, whereby a man claims a satisfaction in damages for some in
jury done to bis |*-rson or propert y. The former are saiil to lie foum I- 
ed on contracts, t he latter upon tortsor wrongs . . . Of t he former 
nature are all actions upon debt or promises; of the latter, all 
actions for trespasses, nuisances, assaults, defamatory words, and 
the like." No distinction is made lietween trespass to personalty 
and tres]mss to realty: and under this head a whole chapter (eh. 
XII.) is devoted to Injuries to Heal Property in the form of Tres
pass or Trespass on the ( "ase. See also Broom’s Commentaries on 
the Common Law, 4th ed. (1809), pp. 118, 119, 125. The learned 
author gives as a personal action an action for trespass “in tin- 
ease of a wrongful . . . entry on land.”

Rastall’s “Termes de la Ley,” p. 19, is quoted: “Actions 
personal are such actions whereby one claims debt or other goods 
and chattels or damage for them, or damage for tort done to his 
person (d son person) : and is properly that which in the civil law 
is called ‘ in personam,’ which is brought against him who is bound 
by contract or delict to do or concede (eoneedere) something. 
This definition is not at all exhaustive—e.g., it omits damage to 
personal property, defamation (which had by Hastall's time Is-cn 
recognised by the Royal Courts, having lieen cognisable at Un
common law by the local Courts: lloldswurth, vol. 2, p. 319) : and 
some other personal actions mentioned by Blackstone. The Issik 
“Termes de la Ley“ is not to be taken as of great accuracy nr 
as of authority in any nice question.

The Ontario cases cited in the Harmston case do not seem to 
me to give much trouble.

In Re Mcdugan v. Mcdugan (1890). 21 O.R. 289, it was der ided 
that the County Court, which had no equitable jurisdiction at all, 
but only common law jurisdiction, could not take jurisdiction 
where “the plaintiff’s cause of action is one of purely equity juris
diction" (p. 294), and that “|rcrsonnl action" in the statute meant 
what it meant at the common law (of course as Ireing used in refer
ence to a common law Court).

In Whidden v. Jackson (1891), 18 A.R. 439, it was held that 
an action for a declaration of right to rank as a creditor on tin- 
estate of an insolvent could not Ire disposed of in the County
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Court ; for, though it might l* a jiersonal action, the County 
Court could entertain only such personal actions as claimed 
debt or damages, and it was not in contract (/ter Osler, J.A.) 
Maclcnnan, J.A., considered that it was not a common law action, 
and consequently the action was not a “iiersonal action” within 
the meaning of the Act dealing with a common law Court (thus 
agreeing with Armour, C.J., in Rc McGugan v. McGugan). Burton, 
J.A., also held that the cause of action, whatever it was, did not 
come within the classes of cases in the statute, (llis judgment 
must be read with care; he does not mean that such an action 
could be brought “at common law;” but he is speaking of “an 
assignment at common law,” and indicating that a bill in equity 
would lie in the case put.) He goes on to say that he does not 
consider this “a personal action, by which,” he says, “I under
stand such actions as a man can bring ‘for debt or other chattels 
or damages to them or damages for injury to his person.”’ This 
is not an accurate quotation from “Termes de la Ley”—the 
words are not “to them” but “for them” (<damay’ pur eux). But 
in any case, as I have pointed out, the enumeration is not exhaust
ive. Hagarty, C.J.O., thought that “an action to prove a debt 
or claim” was a personal action—in other words, equitable causes 
of action might be cognisable in the County Court. The Chief 
Justice thought the claim a personal action; Burton, J.A., thought 
it was not; Maelennan, J.A., thought, as it could not l>c brought 
at law, it was “clearly not a personal action within the meaning 
of . . . the County Courts Act” (p. 444); while Osler, J.A., 
“even if it is accurately descriljed as a personal action,” thought 
it not such a personal action as came within the Act (p. 442).

Nor do I think Attorney-General v. Lord Churchill, 8 M. A W. 
171, assists my learned brother’s conclusion—there the Court were 
not interpreting the expression “personal action ” in a statute, but in 
a report given by Siderfin of the reason for a decision reported 1 >y him. 
It was Rex v. Webb, an action (of course at common law) for trover 
and conversion. Siderfin alone of the three rejKjrters says (1 Sid. 412) : 
“Hoy aver prerogative a try ses personal actions lou il pleist”—the 
11 King has the prerogative right to try his personal actions where he 
pleases.” Neither Ventris (1 Vent. 17) nor Kcble (2 Keb. 380) 
states this; and certainly such a proposition was not necessary for 
the decision. Siderfin was a reporter of no great authority—
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Dolhen, J., thought his book “fit to l>e l>umod, l>eing taken by 
him, when a student:” 1 Show. 252; also 2 Vent. 243. In Com- 
berbach 377, Holt, C.J.: “Many good cases are spoiled in Siderfin 
neither rejxirted with that truth nor with that spirit whicli tin 
case required:” see Wallace’s Reporters, 3rd ed., pp. 202, 203. It 
would appear that the student, Siderfin, here either generalised from 
a particular case, or used terminology which he did not thoroughly 
understand—neither of which mistakes is without precedent or 
is entirely unknown even in these days of enlightenment and logic.

The Court in Attorney-General v. Lord Churchill were consider
ing the meaning to be attached to Siderfin’s phrase “personal 
actions;” and came to the conclusion that the prerogative applied 
only to chattels, not to realty—and that the word “personal,” ns 
it is “there used,” i.e., used in Siderfin, means only actions for 
“recovery of debts or damages to the person or personal effects.’

I think an examination into the course of legislation in our 
Province will shew that this appeal cannot succeed.

The origin of the Division Court goes back to the Court of 
Requests, instituted by (1792) 32 Geo. III. ch. 6 (U.C.), with 
jurisdiction only for a “debt or debts . . . not exceeding I lie 
sum of forty shillings Quebec currency” (88). This Court was 
presided over by two or more Justices of the Pence; the jurisdiction 
was increased by (1810) 56 Geo. III. ch. 5 (U.C.)— not by (1797) 
37 Geo. III. ch. 6 (U.C.), as stated in 30 C.L.T.,p.23; that statute, 
so far as it affects the Court of Requests, docs not deal with juris
diction—to £5 currency (820) where the debt was ascertained ! y 
acknowledgment of the * "it in writing “or other proof than 
that < •osccutor.” In 1833, by 3 Wm. IV. ch. 1,
Commissioners were provided for instead of Justices of the Peace 
ns Judges—the jurisdiction was £10 (840) in debt or contract; 
but not more than £5 if the defendant was not personally serxed 
or than 40s. (88) on the mere oath of the defendant.

The Act of 1841, 4 & 5 Viet. ch. 3, changed the name to 1 'i i- 
sion Court (my brother Middleton is in error in saying that there 
was no Division Court in 1852), displaced the Commissioners 1 y 
the District Court Judge, and fixed the jurisdiction at demands 
of debts or contracts £10 (840)—there was a proviso that no 
action should l>c brought in the Division Court for any gambling 
debt, for liquors drunk in a tavern or ale-house, or “for any cause

2943
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involving the right or title to real estate” (see. 20). The Act of 
1845, 8 Viet. ch. 37, by sec. 5, allowed the plaintiff to abandon 
the excess over £10; and that of 1840, 12 Viet. ch. (it), allowed 
attachment in the case of an absconding debtor, the claim being 
from 20s. ($4) and £10 ($40) for “debt or damage arising upon 
any contract express or implied, or upon any judgment;” but 
neither extended the jurisdiction.

At this stage the Division Court then had no jurisdiction in 
tort, but only in contract.

The next statute (1850), 13 & 14 Viet. ch. 53, for the first 
time gave jurisdiction in claims flowing from tort—sec. 23 en
larged the jurisdiction in “debt, account, or breach of contract, 
or covenant” to £25 ($100), and added “ in all torts to personal 
chattels, to and including the amount of £10” ($40).

The terminology “personal actions” is not yet used, and the 
action in tort now allowed is only in respect to tort to personal 
chattels. The former proviso ns to gambling debts, debts for 
liquor, and causes involving title to land, is continued.

The next statute introduces the present expression “personal 
actions”—(1853) 10 Viet. ch. 177, sec. 1. After reciting the juris
diction given by former legislation, including “demands in actions 
of tort to personal chattels, to and including the amount of £10,” 
the section proceeds: “And whereas it is expedient to extend the 
provisions of the said Act to all personal actions (except as here
inafter mentioned)” and enacts that the Division Courts shall 
have jurisdiction in “all personal actions where the debt or dam
ages claimed is not more than £10.” The proviso now excludes 
actions for gambling debts, for liquors drunk in a tavern or ale
house, or on a note given for any such debt, or “any action of 
ejectment, or in which the title to any corporeal or incorporeal 
hereditaments, or to any toll, custom or franchise shall be in 
question, or in which the validity of any devise . . . may 
be disputed, or of any action for malicious prosecution, or for any 
libel or slander, or for criminal conversation or seduction, or 
breach of promise of marriage.” It will be seen that most of the 
exceptions introduced for the first time by this Act—all those 
which are specifically mentioned, indeed—are actions in tort. The 
jurisdiction in cast's of debt, account, or breach of contract, Ac., 
up to £25 ($100) given by the Act of 1850, 13 A 14 Viet. ch. 53,
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sec. 1, was not taken away, hut remained as an additional head 
of jurisdiction: sec. 2 of 1(> Viet. ch. 177.

It seems to me clear that the Legislature by this Act intended 
to give the Division Courts jurisdiction in actions of tort generally, 
and therefore regaled the piovision limiting the jurisdiction in 
tort to torts to personal property. The terminology was changed, 
and the expression used which connotes lx>th actions in contrai l 
and actions in tort—“personal actions.”

On the revision of 1859, the jurisdiction was tabulated : C.S.U.t 
1859, ch. 19, sec. 54; but not changed—whether in tort or in 
contract the limit of jurisdiction was $40: Hyland v. Warren 
(1800), 0 C.L.J. O.S. 110; all actions in tort or in contract up to 
$40, including detinue, could l>e tried in the Division Court: 
Lucas v. Elliott (1803), 9 C.L.J .O.S. 147; and there was the addi
tional jurisdiction up to $100 in actions based upon contract. 
Rut there were certain actions in tort excluded sjxîcifically.

At the time of the passing of the Act of 10 Viet., 1853, no one 
could possibly have any doubt of the meaning of the expression 
“personal action:” and nothing has since occurred to affect that 
meaning in any way.

The R.S.O. 1877, ch. 47, secs. 53, 54, is the same as C.S.V.C. 
ch. 19, secs. 54, 55; 43 Viet. ch. 8, sec. 3, increases the jurisdiction 
in case of personal actions to $00; 41 Viet. ch. 8, sec. 6, changes 
the language of the $100 provision; and 43 Viet. ch. 8, sec. 2. 
adds the third class where the amount, &e., is ascertained by the 
signature of the defendant. Any subsequent change in the legis
lation is not material from the present point of view.

It will In? noticed that the first class is the widest, and includes 
the second and the third; the second is less wide, as torts are ex
cluded; but it includes the third, which is the least extensive— 
as the class Incomes more restricted the limit of the jurisdiction 
is raised: but it is not the fact that the three classes or any two 
of them arc mutually exclusive.

From the very wording of the statute and its history I cannot 
find that the words “personal actions” have any restricted or 
peculiar meaning.

Nor do 1 find any difficulty from the legislation concerning 
County Courts.

The origin of the County Court is well-known. When in 1794,
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by 34 Geo. III. eh. 2, the Court of King's Bench was instituted °NT. 
and the former Courts of Common Pleas in the four Districts of K ('. 
Upper Canada were abolished, it «as necessary to erect Courts MeCnNxie,, 
to dispose locally of oases of minor importance— accordingly in ». 
each District, a District Court was provided for such cases. The "iLü1, 
Court of Bequests had jurisdiction in small “délits" up to 40s. ""''Uii.j.
($8); and the District Court received jurisdiction (1794, 34 Geo.
III. ch. 3, sec. 1) “in all cases of contract" aliovc 40s. up to £15 
($00), but in no other case. In 1797, the Act 37 Geo. 111. ch. 6, 
sec. 1, extended the superior limit to £40 ($100) “in such actions 
of contract only as relate to mere matters of debt, and arc 
brought for the sole purpose of recovering si me sum, or sums of 
money, the amount of which is already liquidated, or ascertained, 
cither by the nature of the transaction itself, or by the act of the 
parties." Section 2 provided for jurisdiction in all questions of 
property in personal chattels, £15—and that the Court might 
award damages to the amount of £15 “in all matters of trespass, 
where the title to land docs not come in question, and where 
future rights will not lie bound by the derision of the said Court."

There were imnuitcrial amendments in 1798, 1811, and 1819; 
but the next real change was the consolidating Act in 1822, 2 Geo.
IV. , 2nd Bess., ch. 2, by which the jurisdiction was fixed ns “all 
matters of contract from 40 shillings to £15, and when the amount 
is liquidated or ascertained, either by the act of the parties, or 
the nature of the transaction, to £40; and also in all matters of 
tort respecting personal chattels, when the damages to Ik- recovered 
shall not exceed £15, and the title to the lands shall not thereby 
lie brought into question.” The analogy with the inferior Court 
is obvious: moreover, it is to lie observed that the jurisdiction in 
tort is diminished—there is no longer a right of action in “all 
matters of trespass."

The Act. of 1845, 8 Viet. ch. 13, sec. 5, gives jurisdiction in 
“all causes or suits relating to debt, covenant or contract, to the 
amount of £25, and in cases of contract or debt on the common 
counts where the amount is ascertained by the signature of the 
defendant to £50, and also in all matters of tort relating to personal 
chattels, where the damages shall not exceed £20, and where 
titles to land shall not lie brought in question."

In 1849, the District Courts became County Courts—12 Viet, 
ch. 78, sec. 3; in 1850, by 13 & 14 Viet. ch. 52, see. 1, their juris-
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diction was extended to £50 in délit or contract or £100 where 
the amount was ascertained by the signature of the defendant. 
and £30 “innll matlersof tort rclalingtopersonal chattels . . . 
where the title to land shall not lie brought in question."

In 1850, the Act 10 & 20 Viet. eh. 90, see.20, reciting that "it 
is expedient to enlarge and more clearly define the jurisdiction of 
the several County Courts," declared that the several County 
Courts “shall hold plea of all personal actions where the debt or 
damages claimed is not more than £50, and of all causes or suits 
relating to debt, covenant or contract where the amount is liqui
dated or ascertained by the act of the parties or the signature of 
the defendant, to £100, provided always that the said County 
Courts shall not have cognisance of any action where the title 
to land shall lie brought in question or in which the validity of 
any devise . . . may be disputed, or for any liliel or slander 
or for criminal conversation or for seduction.”

I think there could lie as little doubt about the meaning of “|ier- 
sonal actions" in this Act as about that of the same words in the 
Division Courts Act of 1853,16 Viet. eh. 177, sec. 1, id supra. The 
jurisdiction was tabulated but not modified by the consolidation in 
1859, C.S.U.C. 1859, ch. 15, secs. 16, 17; in 1877, the revision did 
not shew any change, R.8.O. 1877, ch. 43, secs. 18, 19 (except 
that in 1860 certain jurisdiction had licen given in ejectment bv 
23 Viet. ch. 43, secs. 1, 4); R.S.O. 1887, ch. 47, secs. 18, 19, 20, 
are to the same effect; but in 1896 occurred a change, by 59 Viet, 
ch. 19, of which something is made. The change from $400 to .SlilHI 
of the Superior Court in cases ascertained by the signature of I lie 
defendant is of no importance in this discussion; but there are 
other changes—jurisdiction is given amongst other things, see. 
3 (8), "in actions for the recovery of or for trespass or injury to 
land where the value of the land does not exceed $200;” and the 
excluding clause is changed to read so as to exclude jurisdiction in 
any action “in which the title to land of a greater value than 82IHI 
is brought in question:" sec. 1, amending sec. 18 (1) of the H.S.u. 
1887, eh. 47.

I find no difficulty or anomaly in these provisions—liefore this 
Act the County Court was, like the Division Court, prohibited 
from taking rognisanre of any action "in which the title to land 
is brought in question:" R.S.O. 1887, ch. 47, sec. 18 (1): it was
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thought that, while the prohibition against the Division Court ONTi 
should stand, it might be relaxed in the County Court if the land S. C. 
was not worth more than $200. This was done in effect by the McConnell 
removal of the restriction in the case of land worth not more than mcCke 
$200: but for the puisse of greater particularity sub-see. (8) ---- 1 ‘

il,. n Riddell. J.was added to sec. d.
I venture to think that my learned brother Middleton does 

not exhibit his usual accuracy when he says {lie Ilarmston v.
Woods, 390.L.R. 107): “ It would be very singular if (in 1807) a 
County Court could not entertain an action for $50 damages to 
land worth over $200, while the Division Court could.” 1 think 
both Courts could, at that time, have entertained a claim of $50, 
no matter what the value of the land might be, if the title to the 
land did not come in question; that, if the title to land did come in 
question, the Division Court had no jurisdiction at all, no matter 
how small the value of the land; but the County Court had juris
diction if the land was not worth more than $200.

The more recent legislation does not affect this conclusion; 
now, since 10 Edw. VII. ch. 30, the jurisdiction is put in one sec
tion, and not by rule and exception in two sections as formerly:
R.S.O. 1014, ch. 59, sec. 22.

The matter is not absolutely bare of authority. In Stciuart v.
Jarvis (1808), 27 U.C.R. 407, the action was “for trespass for 
entering the close of the plaintiff and seizing and taking a marc 
and colt, and selling and converting the proceeds,” &c., i.c., an 
action in trespass ft et armis, and in trover; the defendants pleaded 
not guilty, goods not the plaintiff's, and a special plea under a 
fi.fa., justified the entry and seizure, &c.; on issue joined on these 
pleas, the plaintiff had at the trial a verdict for $175: the Taxing 
Officer taxed on the higher scale; on appeal Adam Wilson, J., 
ordered the taxation to t>e on the County Court scale, and this 
order was appealed to the full Court of Queen’s Bench. Morrison,
.)., delivering the judgment of the Court, said: “There is no plea 
putting in issue the title to land. The special plea ... is 
a plea admitting the title, but justifying the entry,” &c.; and 
considered that “the action was one within the comi>etencc of 
the County Court” (pp. 408, 409)—the rule was accordingly 
discharged. This was a general verdict on (1) trespass to land 
and (2) trover; yet the Court considered that the County Court 
had jurisdiction, the title to land not being brought in question.
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I - Hall v. Grand Trunk R.W. Co. (1866), 16 U.C.C.P. 252, an 
action was brought, for negligence in dropping fire which spread 
to the plaintiff's land—this is of course an action of trespass on 
the case {Brneton v. Canadian Pacific H.W. Co. (1898), 29 0.11. 
57). It was held by the Court of Common Pleas that the defend
ants might haw ousted the jurisdiction of the County Court by 
a bond fide dispute of the plaintiff’s title to the land ; yet, as they 
hail not done so, the County Court had jurisdiction to try the ease; 
an appeal from the judgment of the County Court awarding the 
plaintiff damages was dismissed. Unless we are prepared to over
rule this ease, the County Court at that time must lie held to 
have had jurisdiction in trespass to land.

In Bailey v. Bleecker (1869), 5 TJ.C.L.J.N.8. 99, it was held 
by Sherwood, Co. C.J., that the County Court could "try tres
passes to land, as well as other suits in which the title does not 
come in question.”

At the time these eases were decided, the jurisdiction of the 
County Court was “in . . . personal actions where the debt 
or damages claimed do not exceed the sum of 8200:” C.S.U.C. 
eh. 15, see. 17 (1); that of the Division Court “personal actions 
where the debt or damages claimed do not exceed 840:" C.8.V.C. 
eh. 19, see. 55; subject to the provisions that the County Court 
should not entertain an action “where the title to land is brought 
in question” (C.S.U.C. eh. 15, see. 10 (1)), nor the Division Court 
one “in which the right or title to any corporeal or incorporeal 
hereditament . . . comes in question" (C.S.U.C. ch. 19,
see. 54 (4)).

1 think that, ns the County Court had (subject to the exception) 
the right to try trcsiinss to land up to 8200, so the Division Court 
had the right (subject to the same exception) to try trespass to 
land up to 840 (and now up to 860)—the same terminology lining 
employed in describing the jurisiliction of each.

I am of opinion that the motion for leave should be refused, 
with costs ns of an appeal, and including the costs of the applica
tion before me in Chambers.

Rose, J., agreed with Riddell, J.lime. i. Motion refused
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REX v. BROWN.

Alberta Supreme Court, llyndman, J. April tl, 1911.

Intoxicating liquors (§ III K—94)—Second offence—Proof of pre
vious conviction.

A summary conviction under the Alberta Liquor Act, 1916, with the 
additional penalty for a second offence will be quashed where there was 
no evidence by certificate or otherwise of a prior convict ion and no refer
ence thereto at the t rial ; t he Court hearing a certiorari applicat ion will ref use 
to receive the magistrate’s affidavit tendered in opposition to the motion 
for the purpose of shewing that the magistrate acted upon his recollection 
of the former conviction he himself had made.

Motion by wav of certiorari to quasii a conviction made by 
W. J. Hall, Esq., Justice of the Peace in and for the Province of 
Alberta, on the 15th day of February, 1917, whereby on the 
information of one John Hesketh the said Justice convicted the 
said E. BrowTi for that he did on the 23rd day of January, 1017, 
at Alderson, in the Province of Allierta, not being a vendor, un
lawfully sell intoxicating liquor contrary to the provisions of sec. 
23 of the Liquor Act of Alberta, A.D. 1910, and whereby the said 
Justice of the Peace imposed a penalty or fine of $500 to be paid 
by the said E. Brown.

The grounds relied on by the applicant were: (1) that the Jus
tice was without jurisdiction or exceeded his jurisdiction in 
imposing the penalty aforesaid; (2) that the said penalty is in 
excess of the penalty authorized by law for the said offence; (3) 
that no alternative sentence of imprisonment in default of pay
ment of the said fine was imposed by the said Justice of the 
Pence.

Section 40 of the Liquor Act, Alta., 1916, enacts : “For every 
offence against this Act or any of the provisions thereof for which 
a penalty has not been specially provided by this Act, the person 
committing the offence shall be liable on summary conviction to 
a penalty for the first offence of not less than $50 nor more than 
$100 and in default of immediate payment to imprisonment for 
a i>eriod of not less than thirty days nor more than two months, 
and for the second offence to a penalty of not less than $200 
nor more than $500 and in default of immediate payment to 
imprisonment for a term of not less than two months nor more 
than four months, and for any subsequent offence to imprisonment 
for not less than three months nor more than six months without 
the option of a fine.”

Blanchard, for the defendant; Evans, for the Crown.
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Hyndman, J.:—The wording of the information after the 
material part of the charge reads as follows: “And the informant 
says that the offence hereinbefore firstly charged against the said 
Brown is his second offence against the Liquor Act of Alberta, 
1916,” and in the conviction there are these words: “This being 
his second offence.”

Mr. Blanchard, counsel for the applicant, contended that in 
any event the conviction would lie bad, the word “offence” not 
being equivalent to “conviction.” I do not, however, think 
this word material in view of the circumstances, as the evidence 
throughout does not in any way refer to a former offence or con
viction. The procedure laid down in the Liquor Act for proving 
a former conviction was not attempted to be followed, nor was 
any evidence given by any of the witnesses, nor docs there appeal 
throughout the whole of the evidence any reference to the appli
cant having been formerly convicted. Without more, therefore, 
the conviction is clearly bad, as the fine of $500 was entirely 
outside the jurisdiction of the magistrate to impose.

Counsel for the Crown sought to put in evidence an affidavit 
by the convicting magistrate to the effect that the defendant 
was as a matter of fact convicted before him on the 9th day of 
January at Alderson aforesaid of an offence against the Act, and 
that at the time he imposed the penalty he regarded the knowledge 
which lie himself had of the former conviction as sufficient to enable 
him to impose the fine referred to. I do not think, however, it 
would be proper to receive such an affidavit. Each case must 
be complete in itself so far as the record is concerned. There is 
no reason why the magistrate might not easily have followed the 
simple procedure laid down in the Act, and I think it would be a 
very bad precedent indeed to allow' evidence to be put in at this 
stage in the manner referred to.

I see nothing else to do, therefore, than to quash the con
viction, but without costs and with the usual protection to the 
magistrate. Conviction quashed.

SMITH v. CAMPBBLLFORD BOARD of EDUCATION.
Ontario Supreme. Court, Apjtellate Division, Meredith, C.J.O., Madaren, Magee, 

Hodgins and Ferguson, JJ.A. April S, 1917.
Schools (§ II C—40)—Dismissal op teacher—Notice—Sufficiency - 

Resolution—Seal.
The engagement of the principal of a high school, terminable upon a 

month’s notice, is sufficiently terminated by communicating to him the 
resolution of the board that he “bo given a month's notice to resign"— 
the exactness of the language being unimportant; the notice need not be 
under the corporate seal of the board.
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Appeal by the plaintiff from a judgment of the Eleventh 
Division Court of the United Counties of Northumlierland and 
Durham dismissing an action for the recovery of a balance of the 
plaintiff’s salary as principal of a high school under the jurisdiction 
of the defendant board.

The plaintiff was engaged for one year, at $1,800 ]>er year; the 
year lieginning on the 1st Novemlier, 1015, and ending on the 31st 
Octolier, 1916; subject, as the written agreement between the 
plaintiff and the defendant board provided, to the right of either 
party to terminate the engagement by a month's notice.

The question arising was, whether the plaintiff's engagement 
had lieen terminated by a notice given in July, 1910.

W. C. Mikel, K.C., for appellant,
Grayeon Smith, for defendant lioard, respondent.
The judgment of the Court was read by
Meredith, C.J.O.:—This is an appeal by the plaintiff from a 

judgment of the 11th Division Court of the United Counties of 
Northundierland and Durham, pronounced on the 23rd day of 
January, 1917.

The appellant was the principal of the high school under the 
jurisdiction of the respondent , and his salary was$l ,800 ]ier annum. 
By the tenns of his employment at the time—the events out of 
which this litigation has arisen—his engagement was for one year, 
loginning on the 1st November, 1915, and ending on the 31st 
Octolier following, subject, as the agreement, which was in writ
ing, provides, to the right of either party to terminate the engage
ment "by giving notice in writing to the other of them at least 
one calendar month previously and so as to terminate on the last 
day of a calendar month.”

There appears to liavc been a difference of opinion among the 
members of the respondent lioard as to the desirability of retain
ing the appellant in its employment ; but at length, on the 27th 
July, 1916, at a regular meeting of the lioard, the following resolu
tion was passed, "that Principal Smith be given a month's notice 
to resign.” And at the same meeting the following resolution was 
liasscd, “that the internal committee advertise ill the Mail and 
Empire and Globe for a principal.”

Following upon these resolutions, on the next day, the follow
ing telegram was sent to the appellant : “A resolution was passed at
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the regular meeting of Board of Education July twenty-seventh 
giving you one month’s notice that your contract with the board 
is cancelled. Secretary Vampliellford School Board.”

On the following day a notice in these words was sent to the 
appellant: “C’ampliellford, Ontario, July 29th, 'lti. Mr. T. C. 
Smith, Guelph, Ont. Dear Mr. Smith: According to resolution 
of lward at the regular June meeting you are hereby given a 
month's notice that your contract with Campbellford School Board 
is cancelled. Geo. O’Sullivan, Chairman.”

The reference in this communication to the meeting as the June 
meeting was evidently a mistake, and what was intended to lie 
referred to was the meeting of the 27th July.

On the 28th July, the appellant replied by telegram to the tele
gram sent to him on that day, and his reply is as follows: “Guelph, 
July 28, 1916. E. E. Gaudrie: Better" (sic, hut probably should 
be“ma' r”) “settled at June meeting. 1 shall hold board respons
ible for rext year’s salary. T. C. Smith."

The reference to the matter as having been settled at the June 
meeting is, no doubt, to the fact that at tlrnt meeting a mot ion ask
ing the appellant to resign was defeated.

The telegram to the appellant of the 28th July was sent by the 
chairman of the board, by direction of the board, and the appel
lant’s telegram was received by the chairman during the absence 
of the secretary, to whom it was addressed.

It was contended by counsel for the apjiellant: (1) that the 
resolution of the 27th July was not in tenus or in effect a resolution 
to give the appellant the notice which by the terms of the contract 
is necessary to terminate it; (2) that, if it was, it was of no effect, 
liecause it was not authenticated by the corporate seal of the board : 
(3) that the resolution is hut a declaration of the intention of the 
board to give the notice, and did not confer authority on the chair
man or the secretary to give it.

It was strenuously argued that, if any notice was authorised 
to he given, or if the chairman or the hecretary might properly act 
upon the resolution by giving the notice, a notice to resign is a 
very different thing from a notice to terminate t he contract between 
the parties.

“No particular form of words is necessary to effect a removal. 
The word ’suspend’ may lie taken to mean ‘remove’ where it
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appears that the parties understood it in that sense, and a demand 
for one’s resignation may lie tlic equivalent of a removal:" Am. & 
Eng. Encyc. of Law, 2nd ed., vol. 23, pp. 432, 433. The eases 
which are referred to in support of this statement of the law are 
American, and they fully support it. The good sense of these 
decisions commends it to my judgment, and I accept it as a correct 
statement of the law. It follows that, if a demand of a resignation 
may be the equivalent of a removal, a notice to resign may lie the 
equivalent of a notice to terminate an employment, and should 
lie so treated if it was understood in that sense by the parties. 
That it was so intended and understood by the respondent is mani
fest, and that the appellant so treated it is shewn by his telegram 
of the 28th July, in which he took the position that the respondent 
could not cancel the agreement liecausc of the action of the June 
meeting.

The case of Stephenson v. London Joint Stoek• Honk, 20 Times 
L.R. 8, affirming the decision of Wright, J„ reported (1902) 19 
Times L.R. 138, supports this view. The question there was as t o t he 
right of a bank-clerk to a retiring allowance, to which by the rules 
and regulations of the bank an officer retiring with the consent of 
the directors was entitled. In consequence of something that had 
happened, a letter was written by the secretary of the liank to the 
plaintiff in which he was required to resign his appointment in the 
liank, and which was followed by a letter from him to the secre
tary resigning his appointment. It was argued for the plaintiff 
that the effect of this was not that he had lieen dismissed from 
his employment, but that lie hud resigned with the consent of the 
directors. Delivering the judgment of the Court of Appeal the 
I xml Chancellor said that: “They had to look at the whole of the 
facts, and, doing so, there could lie no doubt but that the plaintiff 
was dismissed. The use of polite instead of peremptory language 
did not alter the fact."

It has lieen held by Divisional Courts of the High Court of 
Justice in Vernon v. Corporation of Smith’s Falls (1891), 21 O.R. 
331, and in Village of London West v. Hartram (1895), 26 O.R. 
161, that the removal of an officer of the corporation need not Is1 
by by-law, and that a resolution of the council is sufficient for Hint 
purpose.

If an officer may be removed by resolution, I sec no reason for
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holding that the determination of the council to give notice to 
determine an employment, whir is but a step towards remov
ing the employee, may not properly lie evidenced by a resolution.

It having lieen resolved to terminate the appellant’s employ
ment by notice, it was, in my opinion, within the power, and indeed 
the duty, of the executive officers of the lioard to act upon the res
olution and to give the requisite notice. The first notice that was 
given was sent by the chairman of the lioard in the name of the 
secretary, and the notice by letter, which followed it, was sent by 
the chairman of the board, who acted after consultation with the 
chairman of the internal committee, to which was entrusted the 
hiring etc. (sic in the notes of evidence) of teachers.

If it is not necessary that the removal of an officer of a corpor
ation be by by-law, but a resolution is sufficient, it, in my opinion, 
follows that it was not necessary that the notice to terminate th 
contract in this case should have been under the rcsixmdent’s 
corporate seal.

A verbal notice to quit given to the tenant of a corporation by 
its steward is sufficient without any evidence of his authority: 
Roe ex d. Dean and Chapter of Rochester v. Pierce, 2 Camp. !Mi.

In Doe d. Co. of Proprietors of the Birmingham Canal Naviga
tions v. Bold (1847), 11 Q.B. 127, a notice to quit had lieen given 
by the clerk and superintendent of the landlord corporation ; anil, 
although the objection was raised that authority to the agent to 
give the notice was necessary, it was not even suggested that it 
was necessary that the notice itself should Ire under the corporate 
seal.

This case is relevant on another branch of the case at liar, 
because it was there held (p. 129) that the jury were at liberty " tu 
infer any possible valid authority.”

For these reasons, 1 would affirm the judgment and dismiss 
the appeal.

In parting with tlüs case, I desire to express my full concur
rence hi what was saitl by a learned American Judge, referring 
to the acts of municipal officers: “ We are not to expert the grrnl- 
est exactness in the language employed by such officers, but to 
give it a lilrernl and reasonable construction, and ascertain, if 
possible, from the language employed what was, and then give 
effect to, the intention:" Wcstberg v. City of Kansas (1877), f>4
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Missouri 493, 501. And, in my opinion, the same rule should be 
applied to the language used by municipal councillors and mem- 
l>ers of school boards. It would l>e intolerable if in a Province such 
as Ontario, with its hundreds of municipal councils and school 
boards, many of them in poor and sparsely settled districts, and 
the members of which are often, and necessarily, unlettered, exact
ness of language were required in their official documents, and 
their evident intention must be frustrated by giving to the langu
age used its strict and technical meaning.

Appeal dismissed.

REX v. DEAN.

Alberta Supreme Court; llyndman, J. April 19, 1917.

1. Statutes (§ II A—104)—Hulks of Court made under statutory
AUTHORITY—Cr. CODE SEC. 570.

Crown Rules made under Cr. Code see. 570 have the same effect as 
though embodied in the Code and arc to be so construed.

2. Appeal ($ I C—28)—Application to justice for a stated case—Ca.
Code sec. 701.

Under the Alberta Crown Rules (Alberta Rules of Court 816-823) as 
to cases stated by justices on questions of law in summary conviction 
matters, the written application to the justice for a stated case must 
state whether the api>eal is to be heard by the Appellate Division or 
by a Judge in Chambers, in pursuance of the option which the rules 
give to the appellant. Failure to do so within the time limited is fatal 
to that mode of apitcal, notwithstanding the Alberta Rule 823 curing 
slight deviations, as the justice is required by Rule 822 to forward the 
recognisance in the one case to the Registrar and in the other to the Clerk 
of the Court at the place where the appeal is to be heard.

[Foss Vs Best, [10061 2 K.B. 105, applied.)

Motion under Cr. Code 701 for a, rule calling upon justices 
of the peace to state a case for review of questions of law under 
Cr. Code sec. 761 and the Alberta Crown Rules in respect of a 
summary convict ion.

A. II. Russell for the defendant, the applicant.
J. J. Trainor, for the Crown.
Hyndman, J.:—This is an application of the defendant to 

compel L. Hartman and John Malcolm, Esquires, Justices of the 
Peace for the Province of Alberta, to state and sign a case pursuant 
to sec. 761 of the Criminal Cotie, they having refused to do so, 
the said defendant being desirous of appealing the conviction 
made against him by the said justices on the 14th day of Febru
ary, 1917, for that he the said L. Dean at near Alix in the Province 
of Alberta on or about the 27th day of January, A.D. 1917, did 
wilfully obstruct C. P. Toepfer, a peace officer acting in the
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execution of his duty, and one Frederick Mrtlonigal, a person 
acting in aid of such officer, contrary to sec. 109 sub-sec. (a) of the 
Criminal Code, upon the ground that the same is erroneous 
in a point of law and is in excess of the jurisdiction of the said 
justices.

The matter came on for hearing on the 20th March, 1917. 
by order of Mr. Justice Simmons.

Counsel for the justices took several preliminary objections, 
the most important one being tliat the notice or application to 
the justices of the 19th February, 1917, calling upon them to 
state and sign a case omitted to state whether the appeal would 
be to the Appellate Division or to a Judge.

Sub-sec. 2 of sec. 761 enacts:—
“The application shall be made and the case stated within 

such time and in such manner as is from time to time directed 
by rules or orders made under section 670 of this Act.”
Our Rules of Court as to cases stated under sec. 701 of the Code 

are from 810 to 823 inclusive. Rule 816 is as follows:—
“An application to a justice of the peace to state and sign 

a case under said section 761 shall be in writing and I* de
livered to such justice or left with some person for him at his 
place of abode within seven days after the making of the con
viction, order, determination or other proceeding questioned. 
Such application sliall state the grounds upon which the pro
ceeding is questioned, and whether the appeal is to be to the 
Appellate Division or to a Judge.”
Whilst otherwise substantially complying with Rule 810 

the notice failed to state whether the appeal was to be to the 
Appellate Division, or a Judge.

Mr. Russell, for the applicant, urged that this was a slight 
deviation and should not invalidate the proceeding.

Rule 823 reads:—
“Slight deviation from strict compliance with these rules 

shall not invalidate any proceeding or thing if the Court or 
Judge sees fit to allow the same, either with or without re
quiring the same to be corrected.”
The rules having been made by virtue of the power conferred 

by the Code, in my opinion, have themselves the same effect 
and must be construed as though embodied in the statute. The
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Authorities are all to the effect tliat the statutory conditions arc 
obligatory and if not strictly complied with the appellant will 
lose his right to a case. (See Short & Mellor's Crown Practice, 
2nd ed. p. 419; Foss v. Best, [1906] 2 K.B. 105, 95 L.T. 127, 75 
L.J. K.B. 575.)

Is the omission to indicate whether the apjienl is to lie to the 
Appellate Division or a Judge a slight deviation and in any 
event should it be regarded as directory only anil not obligatory?

In Liverpool Bank v. Turner (1860) 2 De (5.F. & J. 502, 45 
E.R. 715, 30 L.J. Ch. 379-380, Lord Campbell said:—

"No universal rule can be laid down . . as to whether a 
mandatory enactment shall be considered directory only, or 
obligatory with an implied nullification for disobedience."

In Howard v. Bodinyton (1877), 2 P.D. 203, 211, Lord Pen
zance, after citing this dictum of Lord Camplxdl. said:—

“I believe as far as any rule is concerned, you cannot safely 
go further than that in each case you must look to the subject 
matter, consider the importance of the provision, ami the relation 
of that provision to the general object intended to lie secured by 
the Act, and upon a review of the case in that aspect decide 
whether the enactment is what is called imperative or only 
directory ... I have been very carefully through all the 
principal cases but upon reading them all the conclusion at which 
I am constrained to arrive is, that you cannot glean a great deal 
that is decisive from a perusal of these cases ... It is very 
difficult to group them together, and the tendency of my mind 
after reading them is to come to the conclusion which was ex
pressed by Lord Campbell in the ease of Liverpool Bank v. Turner."

If Rule 816 was of no consequence or importance to the jus
tices, I would not hesitate to say tliat it should lie looked u]kiii 

as directory and ns a slight deviation. The acconi|ianving 
rules therefore must be examined. Rule 822 reads.—

" The justices liefore or immediately after delivering a ease 
stated to the appellant sliall transmit the recognizance to the 
proper clerk of the Court if the appeal is to a Judge, or to the 
registrar if the appeal is to the Appellate Division."
It will therefore be noticed that the justices are required 

before or immediately after delivering the case to transmit die 
recognizance to the "proper” clerk of the court if the appeal is 
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to a judge, or to the “registrar.” Unless it is indicated in the 
notice by whom the appeal is to be heard how ran the justice 
comply with the rule?

The recognisance is an important element in the matter and 
unless the provisions with regard to it are strictly observed, I 
can conceive of nice questions arising touching its validity. The 
notice failing to mention the Court appealed to, the magistrates 
are left entirely in the dark as to where to forward the bond. It 
seems, therefore, that it is of some consequence to the magis
trates that they be notified by whom the appeal shall be heard 
and that it is not a mere matter of form.

Suppose the notice had been served eight days after the mak
ing of the conviction instead of seven, this to my mind would 
appear to be a trifling departure, but under the authorities is a 
fatal defect. I think the objection raised quite as important.

Whilst I regret that the defendant should lose his right to 
appeal on this ground, still I am of the opinion that the omission 
cannot be regarded as a slight deviation only, but as a substanl ial 
departure from what is equivalent to a statutory condition pre
cedent to his right to the proceeding.

The application is therefore dismissed but without costs.
Motion diminuai.

STAHL v. MILLER
liritish Columbia Court of Ap/tcal, Macdonald, C.J.A., and Martin, Gallihrr 

and McPhUlips, JJ.A. September 18, 1017.

Principal and agent (8 II—8)—Conflict of duty—To purchase— 
Trustee for hale.

An agent employed to pur phase land may bind his principal to a sale 
of land lie was empowered to sell as trustee for another for a fixed price.

Appeal by plaintiff from the judgment of Macdonald, J. 
Affirmed.

A. L. I\ Hunter, for appellant, Cassidy, K.C., for respondent. 
Macdonald, C.J.A.:—I would dismiss the appeal. Apart 

from the questions of law involved, the appellant, who did not 
think fit to give evidence, has failed *o rebut the evidence of 
J. J. Miller, who while not quite positive, says that shortly after 
the making of the agreement in question, and therefore about 
5 years prior to the bringing of this action, h. told the appellant 
that it was the Kildall estate and not the defendants who were 
the real vendors of the property. He also adverts to certain
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advertisements which he says appellant must have soon, and 
which he thinks disclosed the fact that J. J. Miller was the selling 
agent of the Kildall estate.

Now the appellant knew the relationship which existed be
tween J. J. Miller anti William Miller. J. J. Miller was ad
mittedly the agent of the appellant for the purpose of speculating 
in the purchase and sale of real proi»erty, anti William Miller was 
his partner. If therefore the appellant was aware that the 
property was soit! by defendants William Miller anti Kildall, as 
trustees for the Kildall estate, or to go further, that J. J. Miller 
was the selling agent for the estate, he woultl know that William 
Miller as a partner of J. J. Miller was agent for the seller and for 
the buyer. The appellant was admittedly speculating in real 
property, but entrusted his speculations to J. J. Miller and 
William Miller, and with the knowledge which is imputed to him, 
and which he has not thought fit to deny, I think lie comes too 
late, five years after the transaction, to have the agreement 
rescinded, especially when other parties, not parties to the suit, 
interested in the sale, and innocent of any knowledge of the 
transaction as between the appellant and the respondents would 
be vitally affected by a judgment of rescission. Moreover, it 
does not appear that the transaction was other than a fair and 
honest one. The uncontradicted evidence is that it was and 
this in the circumstances of their case is sufficient answer to 
appellant's claim.

Martin, J.A., agreed that the appeal be dismissed.
(Iallihbr, .LA.:—I think the appeal should be dismissed.
The facts in this case distinguish it from Re Land Registry 

Act & Shaw, 24 D.L.R. 429, 22 B.C.R. llfi, and the authorities 
therein cited and so fully dealt with by my brother Martin.

Williams on Vendor and Purchaser, 2nd ed., at p. 988, cites 
this principle:—

A trustee for sale is no more competent to purchase the trust property ns 
agent fur a Ht ranger to the trust than he is to buy it for himself. For to act as 
agent on behalf of a purchaser would obviously be in direct contlict with his 
duty as a trustee for sale,
and refers to Ex parte Bennett, 10 Ves. Jur. 381,32 E.R. 893.

The reason for the rule seems to be that where interest may 
conflict with duty the frailty of humanity should be guarded 
against, but I think in the case at bar when we examine the
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course* of dealing between the parties and the circumstance- 
under which this particular property was sold that it cannot In 
said that any conflict exists.

At the time this property was purchased J. J. Miller & Co., 
of which firm William Miller was a partner, were investing money - 
for Stahl in the purchase* of real estate and were also selling 
on his behalf, Stahl leaving it to their judgment as to what were 
desirable purchases, and William Miller helel a power of attorney 
from Stahl to execute agreements and sign conveyances on hi- 
behalf.

Stahl paid no commission on lands purchased for him, the 
custom being that the vendor paid the commission, and thi- 
must have been known to Stahl as accounts of these dealing- 
were from time to time rendered him shewing purchases and 
sales and the state of the accounts between them.

Had William Miller not been a trustee for the property in 
question there could not, as I view it, have been any question 
raised by Stahl; in fact, we find him in letters to J. J. Miller refer
ring to this Kildall property and discussing prospective profits to 
be made on real estate.

William Miller and John Kildall were by order of the Court 
appointed trustees for the purpose of sulxlividing and selling 
the Kildall estate of which the property in question was a part, 
and by the same order J. J. Miller & Co. were appointed tin- 
selling agents.

The property was sulnlivided and a fixed price put upon each 
lot, and all the lots were sold at that fixed price, no more and 
no less.

J. J. Miller & Co. thinking it a good purchase, as all these 
lots were selling readily, purchased G for Stahl at $000 each 
payable in instalments, and William Miller as attorney executed 
the agreement as trustee and also under his power of attorney for 
Stahl.

Stahl was informed of this purchase, but it is not so clear 
that he was informed of the fact that Miller wras a trustee as the 
agreement was not forwarded to him until long after the trail- 
action. J. J. Miller says he believes he was, and Stahl, though 
present in Court, was not called to dispute this.

Miller’s duty as trustee was fulfilled when he obtained the 
fixed price for the lots. He had no interest in the property other
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than as a bare trustee except that he shared in the commission **c* 
for sale, but that did not affect Stahl as he had to pay no part of (\ A.
that nor could Stahl have purchased for a less sum than the fixed Htmii.
price, so that it seems to me these circumstances take it out 
of the general rule which governs.

McPhillips, J.A. (dissenting):—This appeal in my opinion McPhiiiipe,j.a. 
should succeed an<l rescission be decreed of the three agreements 
for sale in the pleadings mentioned and that the defendants should 
lie ordered to repay to the plaintiff all moneys paid by the plain
tiff to the defendants under the agreements for sale.

Vpon the facts as found by the trial judge the defendant 
Miller, when contracting ami entering into the challenged agree
ments of sale, was in executing the same under the |»ower of 
attorney from the plaintiff in the plaintiff's name acting in con
travention of his duty, there being no disclosure of the facts.
Hank of Upper Canada v. liradshaw (1807), L.R. 1 P.C. 479,
Parker v. McKenna (1875), 44 L.J. Ch. 425, L.R. 10 Ch. 90.

The nature of the disclosure which has to be made to the 
plaintiff, of which there was an entire absence in the present case, 
as 1 read the evidence, is pointed out in Gwatkin v. Campbell 
(1854), 1 Jur. (N.S.) 131 ; and certainly there never was any 
assent upon the part of the principal to the transactions. The 
learned trial judge would seem to think the plaintiff was put 
upon enquiry and could have discovered the true facts. With 
great respect to the judge, 1 am unable to agree that the law 
admits of this being any effective answer. Dunne v. English 
(1874), L.R. 18 Eq. 524 (also see Stubbs v. Slater, [1910] 1 Ch.
195, 032).

The contracts in the present case arc executory, being entered 
into by the defendants the registered owners of the lands. It 
is true they would not appear to be the beneficial owners in the 
sense of being entitled to the moneys derivable from the sale of 
tin* lands, being trustees thereof, but no disclosure of this was 
made to the plaintiff. It is true that equity will not necessarily 
he controlled by the fonn but rather by the substance; but in 
this case there was absolutely a non-disclosure of facts and there 
was a conflict of interest, and the true application of the principles 
of equity will not admit of any curative effect. It is clear that 
the plaintiff was entitled to take the course which he did—that
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was upon discovery of the fact he repudiated the transactions 
and elected to rescind the agreements for sale.

Therefore the appeal in my opinion should be allowed and 
rescission granted and repayment of all moneys received in 
respect of the agreements for sale whether for principal or intere t

Appeal dismissed.

SUTHERLAND v. CLARKE.

Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart, Beck and 
Walsh, JJ. November 6, 1917.

1. Bills or sale (j II A—5)—True statement or consideration—Suf
ficiency of affidavit—Rights of creditors.

A bill of sale is not void as against creditors under sec. 11 of the Alberts 
Bills of Sale Ordinance because of an untrue expression of the considera
tion in the affidavit of bona fide*; it is good under sec. 9 of the Ordinance, 
unless the consideration be wilfully mis-stated, with intent to deceive, 
and the transaction it evidences is not an honest one.

2. Fraudulent conveyances (§ III—10)—Preference—Intent.
To constitute a fraudulent preference under sec. 39 of the Albertn 

Assignments Act, there must be a concurrence of intent to give ami to 
accept the conveyance as a preference over other creditors, and the 
transaction must be attacked within the statutory period.

Appeal by defendant, an execution creditor, from the judg
ment of Simmons, J., sustaining a bill of sale made by the debtor. 
Affirmed.

G. H. Steer, for defendant, appellant.
A. M. Sinclair, and G. R. Porte, for plaintiff, respondent.
The judgment of the court was delivered by 
Walsh, J.:—The issue in this appeal between the plaintiff 

Lenora Sutherland and the defendant is as to the validity of a 
bill of sale of certain chattels made to her by her husband, of 
whom the defendant is an execution creditor. Simmons, J., who 
tried the case, decided it in favor of the plaintiff and from bis 
judgment the defendant appeals.

One of the principal grounds urged against this bill of sale 
in the pleadings, at the trial and on the argument of this appeal, 
was that the consideration for it is not truly expressed in it.

Counsel for both parties made their argument l>efore us on 
this branch of the case on the assumption that if this Is so it is 
void as against the creditors of the bargainor under sec. 11 of the 
Bills of Sale Ordinance (c. 43). This however is not the case, as 
a careful reading of the section will shew:

11. In case such mortgage or conveyance and affidavit are not regis
tered as hereinbefore provided or in case the consideration for which the same
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is made is not truly expressed therein the mortgage or conveyance shall he 
absolutely null and void as against creditors of the mortgagor and against 
subsequent purchasers or mortgagees in good faith for valuable consideration.

Bills-of-sale equally with chattel mortgages are within the 
scope of this section, hut it is only chattel mortgages which 
untruly express the consideration for them which are thereby 
made void as against creditors, for the only creditors of whom the 
section speaks are creditors of the mortgagor. There is not a 
word in it to make such a hill of sale void against the creditors 
of the bargainor. Subsequent purchasers or mortgagees in good 
faith for valuable consideration of the goods covered by such 
chattel mortgage or bill-of-sale can take advantage of this section 
and in addition the creditors of such a mortgagor may do so, but 
this exhausts the classes to whom relief is given by it.

We have, however, had the benefit of a re-argument of the 
point. Mr. Steer contends that the words “or bargainor” have 
been inadvertently omitted from the section after the word 
“mortgagor.” There is nothing in either its history or phrase
ology to warrant this assumption. The section reads in this 
respect exactly as it did when it was first enacted some 30 years 
ago though the Ordinance has since undergone more than one 
revision. It is only reasonable to suppose that if these words 
lmd been accidentally left out the omission would have been 
noticed and remedied in one or other of these revisions. There 
is not the slightest need to read them into the section to make 
sense of it, for it is easy enough to understand and interpret 
without them.

Then it is said that even if sec. 11 does not avail the defendant, 
the bill-of-sale is nevertheless invalid under sec. 9 if the con
sideration is in fact not truly expressed in it, because it requires 
the affidavit of bona fides to set out that the sale is for good con
sideration as set forth in the said conveyance. That section 
however does not avoid the instrument for anything but failure 
to register the bill-of-sale and the affidavits which the section 
calls for, and in this case the affidavits were made in strict con
formity with its requirements and the bill-of-sale was registered 
in time. The most that can l>e made under this section of the 
untrue expression of the consideration is that if it was done with 
the intention of misleading it might justify or help to the con
clusion that there was fraud in it or if there were elements of a
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suspicious character in the transaction outside of it this might 
he considered a further badge of fraud. There is nothing of that 
kind here however. There is a division of opinion amongst us 
as to whether or not the consideration is truly expressed in thi 
bill-of-snle but that division exists simply because of differing 
views as to whether or not the facts out of which the consideration 
arises “are accurately stated either as to their legal effect or as to 
their mercantile and business effect, although they may not be 
stated with strict accuracy,” to quote from Brett, L. J., in Credit 
( o.v. Colt, b Q.H.l). 295, at M, a deci-ion which was followed 
in Hall v. Royal Hank, 20 D.L.R. 385, 52 Can. 8.C.R. 254. There 
is nothing to justify the suspicion that the consideration was 
w ilfully mis-stated with intent to deceive or that the transaction 
which it evidences was not an honest one and so sec. 9 cannot in 
my opinion help the defendant.

Mr. Steer referred us to three Saskatchewan cases in each of 
which a creditor of a bargainor attacked a bill-of-sale under the 
section of the Saskatchewan Act which corresponds to our sec. 11, 
the phraseology of the two sections being identical. In none of 
these cases was the right of the creditor to maintain the action 
under that section questioned and in one of them he succeeded 
in having the bill-of-sale set aside. It is clear that in none of 
them was the limited character of the creditor’s rights under the 
section noticed, a fact which until the very last moment escaped 
our notice in our consideration of this appeal because of the 
broad character of the section in other respects.

The bill-of-sale is further attacked under sec. 39 of the Assign
ments Act. The trial judge has found against the defendant 
on the question of the insolvency of the bargainor at the date of 
this transaction. Apart from this finding which, if right, would 
of course dispose of this claim, the evidence in my opinion quite 
fails to prove the intent to defeat, hinder, delay or prejudice tin- 
creditors of the debtor, which must be established to entitle tin- 
defendant to succeed. If the evidence proves anything in this 
respect it is an intent to prefer the plaintiff who admittedly was 
a creditor of her husband in about $10,000 and which liability 
w'as satisfied by the giving of this bill-of-sale. Mr. Steer applh-d 
for leave to amend by attacking the transaction under sec. 40 as a 
fraudulent preference. I think from what took place at the
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trial that it was assumed in spite of the form of the pleadings that ALTA‘ 
the transaction was complained of as a preference and so leave to K ('. 
amend should l>e given. Again, however, the defendant must Si theklano 
fail for the evidence falls very far short of proving that concurrent r-
intent of the parties which has been held, ever since Bcnallach v. ----
Bank of B.N.A., 30 Can. S.C.R. 120, essential to the success of 
the attacking creditor, under our statute, namely, a concurrence 
of intent on the one side to give and on the other side to accept a 
preference over other creditors. The transaction is not within 
sec. 41 of the Act as it was not attacked within sixty days.

I would dismiss the appeal as against the plaintiff Lenora 
Sutherland with costs taxable under col. 5.

The defendant appeals against so much of the judgment in 
favor of the plaintiff William B. Sutherland as relates to the 
engine, separator and gang plows. These things were given to 
this plaintiff by his father, the execution debtor, and the defendant 
attacks this voluntary transaction as a fraud upon him as a 
creditor of the father. The trial judge, in his reasons for judg
ment, did not refer to this part of this plaintiff's claim at all but 
confined himself to the other issues in which he was interested 
which he found in his favor and against which finding no appeal 
has been taken. The trial judge informs me that he said nothing 
about this claim because he understood from what was said about 
it in the course of the trial that these goods had been repossessed 
by the company who had the property in them under a conditional 
sale agreement and that there was nothing left to fight aliout 
over them. The passing reference made to them at the trial 
by both counsel quite justified that view. Vpon the argument be
fore us neither counsel seemed to know what had become of these 
things after their seizure by the company, and the only reason 
given for the assertion now of a claim to them by either party 
was that at some time in the future that company might realize 
more than the amount of its claim out of them and each of them 
would like to lie then in a position to claim the surplus.

In view of the course taken at the trial and the exceedingly 
unsatisfactory character of the evidence necessary to a deter
mination of this question, I think that we should dismiss this 
appeal too with a direction that the judgment in this action shall 
1m* without prejudice to any claim which the defendant may at
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any time make to the surplus, if any, resulting from the sale of 
these goods by this unpaid vendor of them or to any other claim 
that he may make against them or against the purchase money 
realized out of them in the hands of such unpaid vendor. No 
additional costs have l>ecn occasioned to anyone by this ground 
of appeal and I would therefore not allow any costs of it to either 
party. Appeal dismissed.

UNION BANK v. MURDOCK.

Manitoba Court of Appeal, HoiveU, Perdue, Cameron, Hafp/art and
Fullerton, J J.A. November It, 1917.

FKAUDUI.INT CONVEYANCES (l VI—30)—TeAN.ACTION. BETWEEN BELA- 
TIVE8—CORROBOKATION.

The bona fidet of . conveyance by hueband to wife cannot be estab
lished by the uncorroborated testimony of the parties thereto.

[Koop v. Smith, 25 D.L.R. 355, 61 Can. 8.C.R. 554, followed; 31
D.L.R. 150, reversed.)

Appeal by plaintiff from the judgment of Curran, J., 31 
D.L.R. 150. Reversed.

C. /'. M'ikon, K.C., and R'. C. Hamilton, for appellant.
//. F. Maulson, K.C., for respondent.
Cameron, J.A.:—This is an action brought by the plaintiffs, 

creditors of one Robert Murdock, to set aside a conveyance of 
certain hotel property in Binscarth made by him to his wife 
Maggie Murdock. In the same action the conveyance of a farm 
by Roltert Murdock to a son was also impeached. This latter 
conveyance was set aside by Curran, J., who tried the cause, but 
as to the conveyance to the wife he dismissed the action. From 
this juilgment the plaintiffs appeal.

The wife's defence is that the conveyance was made for 
valuable consideration, that certain sums of money had been 
advanced by her to her husband from time to time and that the 
conveyance was given in payment therefor. She appears to 
have derived these sums from the rents of certain property of her 
own paid her by the agents who collected them from the tenants. 
In his judgment the trial judge holds this defence established by 
the evidence.

The defence rests upon the evidence of the wife. The husband 
was not called at the trial, it being stated that he was physically 
unable to lie there. There was no corroboration of the wife's 
story save for sueh as there might l>c considered to l>e found in
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the cheques given to the wife by the rental agents which were 
endorsed by her and the son with apparently the exception of one 
which is not endorsed at all. How these can be considered as 
corroboration in any real sense of the tenu is not easy to see.

The courts of Ontario have frequently dealt with the require
ments of evidence in cases of this kind. In Merchants Bank v. 
Clarke, 18 Gr. 594 (which is cited in May on Fraudulent Convey
ancing at p. 57, note), Mowat, V.-C., says “that transactions of 
this kind ought not to l>e held sufficiently established by the 
uncorroborated testimony of the parties to it.” In Bice v. Rice, 
31 O.R. 59, at 70, Armour, C.J., says: “Corroboration, in such a 
case as this, was thought and I think rightly thought, essential in 
Merchants Bank v. Clarke.” He also says in the same case, 
“If we are to believe implicitly what the parties to a fraudulent 
transaction swear in regard to it, any further attempts to set 
aside fraudulent transactions might as well lie abandoned.”

In Ottawa Wine Vaults v. McGuire, 8 D.L.R. 229, 27 O.L.R. 
319, where the trial judge had set aside the conveyance, the 
Divisional Court, 24 O.L.R. 591, set aside his judgment, Falcon- 
bridge, C.J., dissenting, but the Court of Appeal restored it. 
(’•arrow, J.A., says, at p. 231 : “The question is really one of fact, 
and much must also depend upon the impression made upon the 
mind of the trial judge by the parties when in the witness lx>x.” 
To the same effect is the judgment of Meredith, J.A. An appeal 
is not to be treated as if it were a new trial. The judgment of the 
Court of Appeal was upheld in the Supreme Court, 13 D.L.R. 81, 
48 Can. S.C.R. 44.

The subject has been frequently discussed in our own courts. 
In //arm v. Rankin, 4 Man. L.R. 115, Killam, J., said:—

Without determining that in no ease will such a transaction be upheld 
upon the unsupported testimony of the parties interested, it is sufficient to 
say that it must at least be required that their account of the transaction 
should be clear and definite and that the evidence generally should he free 
from suspicious circumstances..

In Osborne v. Carey, 5 Man. L.R. 237, Taylor, C.J., said: 
“Such uncorroborated evidence of dealings l>etween husband ami 
wife . . . has in numerous cases Wen spoken of as not 
satisfactory;” citing Harris v. Rankin, supra; Douylas v. Hard, 
11 Gr. 39; Ball v. Ballantyne, 11 Gr. 199, and Merchants Bank v. 
Clarke, supra.
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In McDonald v. McQueen, 9 Man. L.H. 315, Dubuc, J., upheld 
a family transaction, by which creditors were defeated, on the 
ground that the evidence of the parties to the transaction was 
direct and unshaken.

In Kilyour v. Zaslavsky, 19 D.L.R. 420, 25 Man. L.R. 14, 
Mathers, C.J., says, at p. 17: “The evidence to that effect (t.e., 
to establish the bona fides of the transaction) must be clear and 
satisfactory. For that purpose the uncorroborated evidence of 
the parties to the transaction is in general not sufficient;" citing 
Merchants Bank v. Clarke, supra; Osborne v. Carey, supra; Hip- 
stein v. British Canadian, 7 Man. L.R. 119; Ady v. Harris, 9 
Man. L.R. 127; Hoggin v. Kidd, 10 Man. L.R. 448.

InKoop v.Smith, 25 D.L.R. 355,51 Can. S.C.R. 554, the action 
was brought to set aside a bill of sale executed in favor of the 
defendant by her brother, at a time when the latter was financially 
embarrassed, as a preferential assignment. The trial judge set 
the conveyance aside finding that there was no consideration, 
the evidence therefor being that of the brother alone, the sister 
not appearing at the trial. This judgment was reversed by the 
Court of Appeal, but the Supreme Court restored that of the 
trial judge. Davies, J., says: “I think the rule laid down by the 
courts of Ontario with regard to assignments made between near 
relations and ini|>eached by the creditors of the assignor as 
fraudulent is a salutary one, namely, that where it is accessible 
some corroborative evidence of the bona fides of the transaction 
should be given." Idington, J., says : “These cases of alleged 
fraudulent assignment must generally depend largely upon the 
view of the facts taken by the trial judge. It is quite competent 
for him, if impressed with the veracity of the assignor, to accept 
and act upon his unsupported statement. The transaction and 
established surrounding circumstances might be such as to justify 
his doing so, or, on the other hand, they might be such as to 
render his doing so questionable.” Duff, J., says: “I think it 
is a maxim of prudence based upon experience that, in such cases, 
a tribunal of fact may properly act upon that when suspicion 
touching the reality or the bona fides of a transaction between 
near relatives arises from the circumstances in which the trans
action took place then the fact of relationship itself is sufficient 
to put the burden of explanation upon the parties interested and
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that, in such case, the testimony of the parties must be scrutinised 
with care and suspicion: and it is very seldom that such evidence 
can lie safely acted upon as in itself sufficient. In other words, 
I think the weight of the fact of relationship, and the question 
of the necessity of corrotxiration are primarily questions for the 
discretion of the trial judge subject, of course, to review: and that 
any trial judge will in such cases have regard to the course of 
common experience as indicated by the pronouncements anti 
practice of very able and experienced judges such as Armour, C J., 
anti Mowat,V.-C., and will depart from the practice only in very 
exceptional circumstances.” “I think the tme rule is that 
suspicious circumstances coupled with relationship make a case 
of rex ipsa loquitur which the tribunal of fact may anti will generally 
treat as a sufficient primé jade case, but that it is not strictly in 
law liound to do so; anti that the question of the necessity of 
corrolforation is strictly a question of fact.”

There is a great difference between a receipt of the income of 
a wife’s separate property by her husband and the rtreipt of the 
corpus. In the latter case the onus is on him anti must be clearly 
established. In the former the onus is on the wife (save, perhaps, 
as to the last year's income) anti she must clearly establish that 
her husband received her income by way of loan. Alexander v. 
Barnhill, 21 L.R. Ir. 511, cited anti followed by Armour, C.J., in 
Hice v. Rice, 31 O.R. 59, in which case he held that the sums 
there claimed to have been advanced as loans were not such anti 
declared the conveyance which it was sought to support by them 
was voluntary.

This rule is stated in general terms by Taylor, C.J., in 
Thompson v. Didion, 10 Man. L.R. 246, 301, anti by Mathers, J., 
in H illey v. Willey, 18 Man. L.R. 298, 305. Lord Macnaghten 
says, in Edward v. Cheyne, 13 App. (’as. 385, 398, that 
“when husband anti wife have lived together, the wife 
cannot charge her husband or her husband's estate as her debtor 
for arrears of her separate income which she has permitted him 
to receive.” Anti in Hood Harrs v. Hcriot, [1890] AX’. 174, 184, 
he says “that when husband anti wife are living tt>g<‘ther, the 
wife's separate income received by the husband with her |H»r- 
mission, to In* inferred merely from conduct anti circumstances, 
cannot be recalled.”
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These important considerations of law, going to the very root 
of the alleged consideration for the conveyance, have the effect 
of rendering valueless the evidence on which the judge made his 
finding of fact in respect of the alleged advances, and they wen 
apparently not in his mind when he was weighing the evidence, 
specially as it is admitted that there was no contract to repay 
them. If she was not in a position to recall these advances from 
income how could they possibly lie said to form a debt? With 
these considerations lief ore us, however, we cannot avoid the 
conclusion that these advances from income, even if made, wen 
merely gratuitous contributions to the domestic exchequer.

Moreover, the trial judge, in dealing with the question of tin 
adequacy of the consideration, went further and took into cal
culation the value of the hotel property as affected by event- 
subsequent to the conveyance. The passing of the local option 
by-law, to which he refers, some 6 days after the conveyance, 
was not considered a probability by either the husband or the 
son. The wife nowhere asserts that the possibility of the passing 
of the by-law influenced her estimates or calculations. But it is 
the state of circumstances at the time of the execution of the 
conveyance that must be looked at in deciding whether a dis
position of property is void as to creditors. May, Fraudulent 
Conveyancing, pp. 11 and 12.

There are numerous suspicious circumstances attendant on 
this transaction which it is impossible to ignore. No accounts 
of these advances were kept, no vouchers given or taken, and 
it is admitted no stipulation for repayment was made. The 
husband still continued in possession of the premises after the 
conveyance ami no transfer of the hotel license was effected as 
required by law. By this conveyance and the other conveyance 
made at the same time to the son he divested himself of all lib 
property and thus disabled himself from meeting the just claim 
of his creditors. Mrs. Murdock’s evidence as to the advances 
alleged by her to have l»een made to her husband is not clear or 
satisfactory and she varies in her account whether the conveyance 
was given to her as security or as payment. The discrepancy 
between the amount of Mrs. Murdock’s claim and the value of 
the property is so great as to, in itself, arouse inquiry as to the 
bona foies of the transaction, even though we admit, as we must,
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the contention that the inadequacy of consideration hetween MAN* 
husband and wife is not to be scrutinised as closely as that between C. A. 
strangers. As between relative* the inadequacy of consideration union 
may be so great as to bring the case within the rule avoiding Bank

conveyances under the statute of Elizabeth. Merritt v. Niles, Mukimkk 
28 fir. 34t>, 350. May, Fraudulent ( onveyant ing, p. 102-3. cwu«r«ij.A 
There is here no real corroboration of the wife's story, and it is 
difficult to sec how the production of the real estate agent's 
cheques affords anything of the kind.

We have the finding of the trial judge that the wife knew 
nothing of her husband's debts or liabilities Iwyond the mortgage 
on the property for $4,000. There is no doubt that where there 
has been a conveyanee for value, in order to avoid the transaction 
as against the purchaser, it must be shewn that he was privy to 
the fraud against creditors; May, p. 56. 1 find it difficult to
believe that she was not aware of her husband’s financial circum
stances. But in the view I take of the authorities, such as 
Alexander v. Barnhill, 21 L.H. lr. 511, and others cited above, 
the wife has here failed to establish the consideration she alleges, 
and the conveyance stands before us as a voluntary instrument, 
as the conveyance in Rice v. Rice, supra, was found to Ik* by 
Armour, C.J. In such a case the grantee’s knowledge of the 
fraud is not material.

In view of the rule laid down by the Supreme Court in Koop 
v. Smith, supra, I recognize the difficulty in setting aside the 
judgment of the trial judge upon what must lie a question of fact.
But I do not think the difference between contributions of income 
ami of corpus by the wife to the husband was placed before and 
weighed by him. Nor did he, in my humble judgment, proceed 
upon a proper principle in arriving at his finding on the adequacy 
of the consideration as 1 have pointed out.

With all deference I feel compelled to differ from his con
clusion and would enter judgment for the plaintiffs in the usual 
terms. The plaintiffs must have the costs of this appeal and the 
costs of the action in the King’s Bench.

nowen, V.J.M. 
Perdue, J.A. 

Fullerton, J.A.Howell, Perdue and Fullerton, JJ.A., con
curred.

Haooart, J.A.:—It i* admitted by Robert Murdock in his Umbh.I-a. 
examination for discover)' that the hotel was worth some $34,000 
or $35,000, and the farm was worth alsuit $2,500.
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At the time of the execution of the impeached transfers, the 
defemlant Robert Murdock owed the Union Bank some $(»(X) or 
$700; the plaintiff McPherson a smaller amount ; Strang, a 
wholesale liquor merchant, $1,000 or $2,000 (the sum of $1,000 
is mentioned in one part of the evidence, and $2,000 in another 
part of the evidence), Drewry $4,500, and several smaller bilb 
amounting in all to $300 or $400.

The defendants claimed that there was valuable consideration 
for the transfer of the property. The wife claimed that she had 
loaned her husband at various times sums of money amounting 
in all to more than the amount of the consideration mentioned 
in the conveyance. This money was the proceeds of certain 
cheques she received from her agent who was collecting the rent* 
from tenants occupying a block which she had acquired some 
years liefore. The son claimed his father owed him for services 
rendered in helping in the hotel.

The trial judge dismissed the action as against the wife Maggie 
Murdock, but gave the plaintiffs the relief they asked for against 
the son and the farm. All parties submit to the judgment against 
the son, but the plaintiffs asked on this appeal to have the judg
ment varied by reversing that portion thereof which directs the 
dismissal of the plaintiffs’ action against the defendant Maggie 
Murdock, and to have it adjudged that the conveyances from tin- 
defendant Robert Murdock to the defendant Maggie Murdock 
are fraudulent and null and void as against them.

The plaintiffs say that the defendant Maggie Murdock failed 
to establish the existence of any indebtedness from the husband 
at the time of the execution of the conveyance and deny that 
there was any adequate consideration to support the transaction. 
The plaintiffs further contend that the alleged consideration 
came from the wife’s income and not from the corpus of her 
separate estate, in which case the moneys derived from income 
paid to the husband for the support of the family are presumed 
to be her contribution and the onus is upon her to establish the 
fact that there is a legal contract on the part of the husband to 
repay the same to the wife. The presumption is agnin-t the 
wife that it was simply a loan. In the case of moneys paid out 
of the corpus, the presumption is the other way.

The trial judge lays some stress upon the fact that the local 
option by-law and provincial prohibition sulwequently enact<-d



37 D.L.R.I Dominion Law Hki’outs. 529

seriously affected the value of the property in (piestion. Such is MAN- 
no ;louht the fact, hut, for the purposes of drawing proper eon- C. A.
elusions, we must look at the facts and at the surrounding eir- yNION
cumstances as they existed at the time of the making of the **ANK 
impeached transfers or conveyances, and the fact that the hotel Mcrihm-k. 
property became less valuable or desirable should not receive ilaK|lar, j A 
that weight, with all due respect, that is given to it by the trial 
judge.

The plaintiffs also contend that the stories told by the de
fendants with reference to these conveyances did not receive 
proper corroboration. Among the cases cited upon the argument 
i- that of Osbornf v. Carey, 5 Man. L.lb 237.

Carey being indebted to the plaintiffs in an amount exceeding 
$1,000, part of which was shortly coming due, sold his entire 
business, receiving $1 ,000 in cash and $3,500 in notes, lie 
transferred the notes and all his book-debts to his wife the de
fendant, and shortly afterwards left the country, making no 
provision for plaintiffs claim. It was held :—1. That the (in
supporte I and bald statement of a loan by a wife to a husband 
was not sufficient evidence of a legal indebtedness. 2. The onus 
is upon the grantee in a voluntary conveyance, when it is attacked 
by creditors, to shew the existence of other property available 
for creditors.

In Rice v. Rice, 31 O.H. 59, it was held that the onus of proof 
that payments of income to her husband were by way of loan, 
and not of gift was on the wife, and that the evidence of both 
defendants, being without corroboration, did not support the 
allegation, and the conveyance was set aside as fraudulent against 
creditors.

In Willey v. Willey, IK Man. L.R. 29K, 305, Mathers, J., 
considers this same question, and says :—

There is a great difference l>e1 ween the receipt of the income of a wife's 
separate property by her hunhand and of the corpus. In the latter case the 

is on him to prove a gift by clear and conclusive evidence, otherwise he 
will he held to be a trustee for the wife. In the former ease the onus is on the 
wife 1-. prove that the income from her separate estate was received by her 
husband by way of loan.

l or this proposition ho relies upon the eases above cited, 
anti also upon Eduard v. Cheyne, 13 App. (’as. 385.

In Hood Barrs v. Heriot, [1890) A.C. 174, Lord Macnaghtcn 
«ays (p. 184):—

35— 37 d.l.r.
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MAN. Then* is no dort ri ni*. 1 suppose, better settled than this, that when huts-
cTÂ. hand niai wifi* are living together, the wife’sae|)arate income received l»y the 

hiu-hand with her isi-mission. to l>e inferre<l merely from eomluet and eircum-
Union
Bank

Murdock.

stslices, cannot lx- recalled. Sec Coton v. Hideout, 1 Mae. A (1. 599.
Kilyour v. Zaslavsky, 19 D.L.R. 420, 25 Man. L.R. 14, in a 

later decision of Mathers, C.J., where he held that in transaction»
Hanmrt, J.A. between relatives having the effect of defeating the claims of 

creditors, if the circumstances are suspicious, the onus is upon the 
purchaser of establishing the bona fuies of the transaction. See 
Ijangley v. Beardsley (1009), 18 O.L.R. 07, 72. The evidence to 
prove this must lx* clear and satisfactory and the uncorroborated 
testimony of the parties to the transaction is in general not 
sufficient.

In McOuire v. Ottawa Wine Vaults Co., Iff D.L.R. 81,48 Can. 
S.C'.R. 44, it was held, affirming the judgment of the Court of 
Appeal, that the conveyance by M. to his wife was voluntary; 
that it denuded him of the greater part of his available asset' 
ami was made to protect the property conveyed against, his 
future creditors and is, therefore, void as against them.

One of the most recent cases is Koop v. Smith, 25 D.L.R. 355. 
51 Can. S.C.R. 554, where it was held that where a bill of sale 
made between near relatives is impeached as being in fraud of 
creditors and the circumstances attending its execution are such 
as to arouse suspicion the court may, as a matter of prudence, 
exact corrolxmitive evidence in support of the reality of the 
consideration and the bona tides of the transaction.

1 would, with all due respect, grant the relief asked for by the 
plaintiffs and set aside the conveyance of the hotel property 
from the defendant Robert Murdock to the defendant Maggie 
Murdock, his wife, ami also the bill of sale of the contents made 
Itetween the same parties.

1 would allow the appeal with costs. Appeal alltnml

ALT A. REX v. AITXEN.
îTc! Albert a Supreme Court, Scott, J. May 7, 1917.

Summary convictions (| VIII—M)—Doructnr—Cm. Code sec. 710.
Two or more offence* against the Allierta Linuor Act, 191(1, am In* 

included in one information only in the event of the time and place of 
each offence being stated (Liquor Act, 1916, see. 42); an information for 
unlawfully wiling on a date mentioned “and some time previous thereto" 
does not state the time of both offence* and a conviction in the term> of 
the information is had for duolicity, although the evidence related wholly 
to an offence of the specific date.

|K. v. Code, 13 Can. Cr. Cae. 372, 1 Sask. L.R. 299, flowed.)
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Motion to quash a conviction marie by Walter S. Davidson, 
a Police Magistrate in and for the Province of Alberta, at the City 
of Calgary on the 27th day of February, 1917, whereby the de
fendant was convicted: “For that he the said Roliert Aitkcn on 
the sixth day of February, A.D. P.117, and sonic time previous 
thereto at the City of Calgary in the said Province did unlawfully 
sell intoxicating liquor contrary to see. 23 of the Liquor Art of 
the Province of Allierta, 1916” and was adjudged for his said 
offence to forfeit and pay the sum of $94.25 to lx* paid and applied 
according to law ami the sum of $5.75 for costs.

J. McK. Cameron, for riefemlant.
II. W. Lunney, for the Crown.
Scott, J.:—The information u|xm which the conviction is 

founded states the charge in the same words as the conviction.
One of the grounds of the application is that the information 

charges more than one offence.
There can lie no doubt that the information charges at least 

two offences if not more, viz., one committed on 6th February, 
1917, and at least one other committed some time previous to that 
date.

Section 710 (3) of the Criminal Code provides that every 
complaint sliall be for one matter of complaint only and not for 
two or more matters of complaint, and every information shall lie 
for one offence only and not for two or more offences.

Section 42of the Liquor Act, 1916 (Alta.), provides that several 
charges of contravention of the Act may lie included in one and 
the same information, provided that such information ami com
plaint and the summons or warrant issued thereon contains the 
time and place of each contravention.

The charge dims not comply with the last mentioned section, 
as, although charging more than one offence, it gives the require*! 
particulars of only one of them.

At the hearing of the application 1 was in doubt whether in 
view of the fact that the evidence Indore the magistrate was con
fined to the offence first described, the other charge or charges 
might lie treated ns not having been charged by reason of the 
fact that the necessary |>nrticulars of them were not stated, but 
I am now of opinion tluit they cannot lie so treated.

In liez v. Code, 13 Can. Cr. Cas. 372, 1 Kask. L.R. 299, the 
Saskatchewan Court in banc held that a conviction for two
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offences is bad although one of the offences is improperly charged, 
that the defendant being convicted of “his said offence” it docs 
not appear of what offence he is convicted and only one penalty 
is imposed.

I quash the conviction with costs. Conviction quashed.

CITY OF TORONTO v. J. F. BROWN Co.
Sujtreme Court oj Canada, Darien, Idington, Duff, Anglin and Brodeur, JJ.

May t, 1917.

Damaoeh (1 III L—260)—Compensation for "injurious affection" to 
land—Public lavatories.

An owner of land abutting a highway is entitled to compensation for 
depreciation of the value of the land by the construction and maintenance 
of public lavatories on a highway by a municipal corporation.

Appeal from a decision of the Appellate Division of the 
Supreme Court of Ontario, 29 D.L.R. 618,30 O.L.H. 189, affim ing 
by an equal division the award of the official arbitrator. Affirmed. 

Hftlmuih, K.C., and Fairty, for appellant.
(i. W. Mason, for respondents.
Davies, J. (dissenting) :—The respondent in this appeal 

claimed compensation under the 325th section of the Municipal 
Institutions Act, R.S.O. 1914, c. 192, for alleged injuries to bis 
premises, located at the south-west corner of Parliament and 
Queen Streets, caused by the erection and maintenance of public 
lavatories for men and women by the Corporation of Toronto 
under Parliament St., which runs along the side of his shop front ing 
on Queen St. The claim came Itefore the official arbitrator, who, 
after hearing a great deal of evidence, awarded the claimant 
110,200 in full satisfaction for the injuries complained of. Of 
this amount the arbitrator allowed $9,000 on account of the 
lavatories as such, and $1,200 caused by water, or seepage, 
claimed as having escaped from the lavatories into the cellar of 
plaintiff’s building.

The arbitrator in his written reasons for his award, finds as a 
fact that “no land of the claimant was taken” and that “he did 
not think it could be contended that access is really interfered 
with.”

He seems mainly to base his conclusion as to claimants' 
right to compensation under the statute upon the fact that a 
lavatory constructed under the street, and near to claimants,
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store and premises, “injuriously affected” claimants' premises, 
within the meaning of sec. 325 of the Act above cited.

There was some evidence that bad odours arose from the 
lavatories, but the arbitrator found against this, and rested his 
conclusion upon the depreciation of the value of claimants' shop 
and premises arising from the use of these lavatories as such.

He says:—
The outstanding feature of the whole claim is the user of the structures, 

the fact that they are lavatories. This is particularly emphasized by all the 
claimants' witnesses.

It is clear, therefore, that the damage, exclusive of the seepage, 
was not caused by the construction of the lavatories but, if at all, 
by their subsequent use, and it seems equally clear upon the 
evidence, and the award, that it was this use which influenced 
the witnesses in estimating the damages and depreciation of the 
value of the claimants' premises and the arbitrator in awarding 
the damages. The lavatories being under ground, and not 
interfering with access to claimants' premises, would not as mere 
structures depreciate the value of those premises, however much 
they might injure his trade. The arbitrator did not find that the 
depreciation he awarded damages for arose apart from any injury 
to claimants' trade.

On appeal from the award to the Second Division of the 
Supreme Court, that tribunal was equally divided, Chief Justice 
R. Meredith and Riddell, J., holding that as no land of the plaintiff 
had been expropriated, and no legal right or easement therein 
interfered with, he had no claim enforceable by arbitration for 
injurious affection of his lands under the compensation clauses 
referred to, while Lennox and Masten, JJ., were of a contrary 
opinion and sustained the award.

The Chief Justice and Riddell, J., were both of the opinion 
that ns under sec. 433 of the said Municipal Institutions Act 
"the soil and freehold of every highway were vested in the cor- 
poration of the municipality," such corporation had a common 
law right as owner to construct such lavatories in such places 
uider the streets as they determined w ere nece-sarv in the public 
interest, subject of course to the paramount rights of the public 
over the highway.

I must say that I am strongly inclined to take the same view 
of the corporation rights in the streets of which the soil and free-
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hold is vested in them with respect to the construction of lavatoric 
and urinals as expressed hy the Chief Justice, and more shortlx 
by Riddell, J.

But I prefer to assume that these lavatories were constructed 
and are used under the statutory powers of the corporation con
tained in the Municipal Institutions Act, and to deal with the 
award on that assumption.

In the last analysis it seems to me that the question of the 
claimants’ right to recover damages depends upon the true con 
struction of sec. 325 (1) l>efore referred to.

These compensation clauses for land taken anil injuritiu-ly 
affected have been present in many statutes passed by the Peril i- 
ment of Oeat Britain, anil very many decisions of the courts 
huve I id'll given as to their true meaning and extent. Thin i- 
aomc difference in the language used in the different Acts, but I 
think after reading all of those referred to in the argument, and 
the eases cited at bar, and in the judgments lielow as to tluir 
proper construction, I am justified in saying that while there 
were at first great differences of judicial opinion even in the ca-e- 
carried to the House of Lords as to what damages could tie aw ard
ed under the compensatory clauses for “injurious affection" only 
where no land was taken and no legal right, or easement appur
tenant to the land was interfered with or obstrue tod, tlic-c 
differences were finally set at rest. It was held as the recognized 
rule of law applicable to compensation sections such as that now 
before us that such compensation can only be awarded where 
some physical interference is caused to the lands of the clain uni 
or to some legal right or attribute attaching to these lands hh-Ii 

as access or ancient lights, etc. Where no lands have been tul cn 
and no such legal rights or attributes or easement attache 1 tu 
land interfered with, no compensation can be given even though 
a man's property may be greatly depreciated in value by the 
exercise'of the statutory rights granted to a company or n ior 
poration. If part of an owner's lands have been taken, however, 
an entirely different result follows and damages arc allowed not 
only for the lanils taken, but for the remainder of claimant's 
lands connected with or lielonging to the lands actually taken 
and for injuries thereto. The taking of any part of claimant's 
lands opens the door for the right to claim all damages actually 
sustained by the owner for the lands taken, and also for all his 
other lands connected with those taken.



37 D.L.R.I Dominion Law Hepokts. 53ft

It has, for instance, long l>ecn settled by the decision of the 
House of Lords in Hammersmith v.Brand,(IStitt) L.R. 4 H.L. 171, 
that an owner of land, no part of which has been taken by n 
railway company and no right connected with which interfered 
with, cannot recover damages for “vibration" arising from the 
running of the railway without negligence, no matter what extent 
such <lamages may extend to.

When I speak of damages I do so, however, with the well 
understood limitation that they must be an injury to lands and 
not a personal injury or an injury to trade, and also that they 
must lie occasioned by the construction of the authorised works 
an<l not by their user, and must be of such a character as would 
have made them actionable, but for the statutory power.

Wherever a legal right has lieen interfered with by the exercise 
of statutory powers, all the damages done to the owner as a 
< on>equence of that interference is the subject of compensation. 
( ripps on Compensation (5th ed.), p. 140, ami the cases there 
cited.

In the present case it appears to me that the timling of the 
arbitrator, that there has l>een no physical interference with the 
claimants’ property or with the access to and from their premises, 
is conclusive.

It is the use of the structure as a lavatory that causes damage 
m the opinion of the arbitrator, bused upon the evidence given 
before him, in which 1 fully concur, and statutory compensation 
cannot be awarded for damages caused hWh by the use of works 
constructed in accordance with statutory powers, ami without 
negligence, unless expressly given by statute.

If the works arc not so constructed, then the injured party 
may ^avc an action for damages caused either by reason of excess 
beyond the powers, or from bail or improper construction of the 
works, but has no right of compensation under the coni|>ensatmg 
clause.

Nothing of the kind is suggested here except with regard to 
seepage damages with respect to which, if any (on which 1 
express no opinion), are the subject matter of an action, ami not 
damages under the compensation clause for injurious affection. 
I hey arc caused, if at all, by the improper or infligent exercise 
of the statutory powers, and do not necessarily result from their 
profier exercise.
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The* expression “ injuriously affected by the exercise of the 
N. C. powers” given by the Act now under discussion or of any gencr.d 

Cur or or special Act, is copie<l from the Knglish Acts to which refereiuv
Tohonto |las |wn made. They are technical words to which a legal

J. F. meaning has been attached by the courts, and when used by the 
BCo.N legislature as in this compensation section, should have that 

-j meaning given them by our courts.
I need hardly say that if any more extensive meaning was 

intended to Ik* given to them when used in this Municipal In
stitutions Act, one would have fourni language expressive of that 
intention. 1 fail to find any such language.

In the absence of any such words shew ing a different meaning. 
1 feel myself compelled to follow the Lnglish authorities, and I 
may say that 1 do so without any reluctance, lieeause I share 
with Chief Justice Meredith the feeding that any such extension 
or enlargement might, and probably would, have results which 
would prevent the construction of these necessary public utilities 
altogether. If the claimants in this case can recover $9,000 or 
$10,000 damages because a urinal for men and women is placet I 
beneath the surface of the street on which their business premises 
abuts where no part of their land is taken, and no easement or 
right in or attached to it is affected, then it follows that every 
other land-owner in the vicinity would have a similar right to 
damages, greater or lesser than the amount awarded in this case, 
depending upon the facts of each case with the further result that 
the exercise of these prflftrs would have to be discontinued lieeause 
of the excessive cost of their exercise.

It cannot be contended that because the other land owners 
have not plate glass windows in their buildings fronting on the 
street, and because their business or trade is not injured bv the 
turning aw'av of the tide of customers, which might flow to them, 
but for the construction and maintenance of the lavatories, that 
their claims would lie different.

The loss of trade is not a damage which can be allow ed under 
the compensation clause, and it appears to me that is just what 
has been allowed in this case.

The principle that the use of the lavatory causes depreciation 
in the value of the adjoining lands is applicable in a more or lc«* 
degree to all neighlamring land owners, and they certainly would
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all make claims. As was said in Hick et v. Metropolitan H. ('o., 
L.R. 2 H.L. 175, at 199, by Lord ( 'ranworth :—

The loaa occasioned by ilu-obstrue ion now under <•< nsidera'ion may be 
greater to the plaintiff than to other»*, hut it affect* more or le** all the 
neighbour!!** d. He ha* no ground < f e nifd-tint differing, gave in degn-e, fr> m 
that which might be made by nil the s of hou**** in the part of the
town where the work* for forming the railway were carried on.

The cases of Cor/>. of Parkdale v. MV*f, 12 App. (as. 002, and 
North Shore H. Co. v. Pion, 14 App. (’as. 012, were relied upon 
in the Court of Apfteal largely by Mr. Justice Mast en. I cannot 
see what application these cases can have to the one before us. 
In each of them the owner's right of access to and from their 
land, to the street in the Parkdale case, and to a navigable river 
in the Pion case, was obstructed ami interfered with, and “in 
I Kith cases alike," as the Lord ( hancellor said, p. 020 of the report 
of the Pion case, “the damage to the plaintiff's property was a 
necessary, patent and obvious consequence of the execution of 
the work.”

The actions were held properly brought to recover damages 
on the ground that the company in the one case, and the corpora- 
tion in the other, did not take the steps necessary under the 
respective statutes under which they professed to act to “vest in 
them the power to exercise the right or do the thing” for which 
if those steps had lieen duly taken compensation would have tieen 
due to the respondents (owners) under the Act.

But the thing done which in each of these cases made the 
works of the company and the corporation actionable was the 
depriving of the owners of their right of access to ami from their 
lands.

Both of the judges who decided the case in the Divisional 
Appeal Court quoted at length from the judgment of the judge 
who decided the cases of Vernon v. Vestry of St. Janies, l(i Ch. D. 
449, and ('oti'jier-Essex v. Local Hoard for Acton, 14 App. Cas. 
153, and speak of them as “illuminative” and “instructive” 
and no doubt they are with respect to facts at all similar to those 
dealt with in those cases. I fail, however, to find that they 
afford any assistance to such cases as we have now Indore us. 
The Court of Appeal in the Vernon case simply held that as the 
erection of an urinal was not necessarily a nuisance, the statute 
authorizing its erection did not empower the vestry to erect one
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where it would Ik* a nuisance to the owners of adjoining property 
and that on the facts of that cast* the vestry’ had exceeded their 
powers in placing the urinals where they did and the court grunted 
the injunction asked for accordingly.

No contention is made here, or could be made, of any exccs- 
in the exercise of the powers of the Corporation of Toronto in 
placing the lavatory and urinal where they did. ( >n the contrary 
the claimants' submission in the appeal is based entirely upon 
the exercise by the corporation of its legal right under the statute, 
and the claimed correlative right of the claimants to damage- 
under sec. 325 of the Act because their lands were “injuriously 
affected" by the exercise of the cor|>orution's statutory powers 

The Cowper-Essex case, supra, decided that part of the plain
tiff's land having been taken for sewage works compensation n ight 
Ik* awarded for damage by reason of it injuriously affecting his 
“other lands" connected with those taken not only by the con
struction of the sewage works but by their use.

These “other lands" of the plaintiffs were divided from the 
lands taken by a railway, but the court held that notwithstanding 
the division they were “other lands" within the meaning of the 
compensation clause of the statute they were considering, the 
Lands Clauses Consolidation Act, 1845.

I am quite unable to see how the judgment in this case appeal 
ed from can in any way Ik* sustained by the Cowper-Essex case. 
supra, or by the reasons given therefor by their lx>rdships. '1 lit 
principle laid down in that case as having lK*cn “finally settled 
respecting the broad distinction Iwtween the compensation 
which can be awarded for injurious affection in cases where part 
of an owner’s land has been taken and cases where no part has 
lK*en taken seems to me strongly against the judgment now in 
appeal.

Metropolitan Hoard of Works v. McCarthy, L.H. 7 ILL. 243, i- 
an authority referred to in many cases not only because of it- 
peculiar facts but because of the adoption by the House of Lords 
of that test submitted by Mr. Thesiger, as one which would ex
plain and reconcile apparently conflicting cases, viz.:—

That where by the construction of worts lhere is a plv sicnl inlcrfenno 
with any right. public or private, which an owner is entitled to use in coimc- 
tion with his property, he is entitled to compensât on if, by reason of such 
interference, his own property is injured.
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In that case there was a “special case" submitted to the 
court in which it was stated :—

That by reason of the dock adjoining the River Thames, and the destruc
tion thereby of access to anil from the 'I liâmes, the plaintiff’s premises 
became and were as premia's either to sell or occupy iiermaucntly damaged 
and diminished in value.

Their Lordships held that the plaintiff was entitled to com
pensation because his right of access to his premises to and from 
the ltiver Thames had been destroyed, and his lands consequently 
depreciated in value, but that the damage or injury which is to 
lx* the subject of compensation must not lie of a personal char
acter, but must lx* a damage or injury to the land of the claimant 
considered independently of any particular tram* that the claimant 
may have carried on upon it.

The recent case of (hand Trunk Pacific H. Co. v. Fort W illiam 
l/ind Co., [1912] A.C. 224, determined by the Judicial Committee 
of the Privy Council on the proi>er construction of the Don.inion 
Railway Act, 1900, secs. 47, 15 anil 237 (3), seems to me to apply 
the same principles to the construction of our Railway Act as 
have been applied by the House of Lords to the various l .nglish 
Acta as to lands taken or injuriously affected under statutory 
powers. That case should go a long way to govern the one 
before us.

The pith of the judgment, as 1 understand it, is that tin- 
power given by tin; statute to award damages was in respect of 
construction only, ami not to damages arising from location, ami 
that the power to award compensation is lin itetl to matters 
s|e. ilu-ally referred to in the statute, and could not lx- extended 
by the Board of Railway Commissioners as was attempted to be 
done in their order approving the location of the railway condi
tionally on the company “making full compensation to all parties 
interested for all damage sustained by reason thereof.” In other 
words, the Board could not by an order authorizing the location 
of the road along certain streets in the City of Fort William 
extend the compensation clauses beyond the matters specifically 
referred to in the statute, and that the “location" of the road 
was not one of those matters.

1 he case of The King v. McArthur, 34 Can. S.C’.R. .570, decided 
by this court in 1904, appears to me applicable in principle to the 
one now before us. 1 was one of the judges by whom that case
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was decided, and 1 know it received, owing to the apparent 
conflict between several of the Knglish cases, a great <leal of 
consideration. The conclusions there reached unanimously by 
this court apply with great force to the one now l>eforc us.

I have compared carefully the comi>ensution clause 325 of 
the Act, rc>i>ccting municipal institutions, with those in the 
Knglish Acts on which the decisions I have alrovc referred to in 
the courts were given. I am not able to find any xubxtuiihal 
differences In-tween this clause (325) ami the com)>ensution clause 
of the Lamb Clauses Act, 1845, sec. (>8; the ltailway Clauses Act, 
1845, secs. <i anti lti; the Waterworks Clauses Act, 1847, sécs. 
0-12, anti the Public Health Act, 1875, sec. 308. 1 say substantial 
differences, Ixruuse, of course, there are verbal ones, but for all 
purposes of this uppeal 1 construe the compensation clause of the 
Municipal Institutions Act now Irefore us as having the same 
meaning anti object as the compensation elauses in the various 
Knglish Acts I have referred to. These decisions in the House of 
Lords are, of course, binding upon us and with great respect 1 
cannot see the use of quoting from the judgments of the dis
senting law lords, however distinguished, as to this meaning and 
object, as has Iron done by the jutlges who gave the judgment 
in the courts below.

These decisions lay down a clear and definite rule with respect 
to the damages allowable for injurious affection where no land of 
the claimants or right or interest therein has l>een taken or ob
structed. Being unable to distinguish lmtween the section we un
denting with and those of the Knglish Acts referred to, 1 feel 
Ixmnd to apply that rule to this case, ami doing so, have reached 
the conclusion that the damages awarded cannot lie sustained 
and that the uppeal should lx» allowed with costs in all the courts, 
including the arbitrator's, and the claim of the respondents 
dismissed.

liuNciToN, J.:—The appellant in 1912 erected two lavatories, 
urinals and water-closets on Parliament St., Toronto, in the 
exercise of the powers conferred by sec. 552 ( 1), of the Consolidated 
Municipal Act, 3 Kdw. VII., ch. 18, which is as follows:—

(1) The council# of ci tic# or town* may provide ami maintain lava- 
torii-H, urinal# and water-closets, and like conveniences, in #itnation# wla-n* 
they deem hucIi accommodation to In- required, either ii|miii the public street# 
or elsewhere, and may supply the same with water, and may defray the ex- 
|h‘ii#ch thereof, and of keeping the hiiiiic in repair and g<M#l order.
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The respondent then owned » pam l of land on the north
west corner of Queen and Parliament Sts., on which was erected 
a large building suitable and used for carrying on therein the 
business of dealing in furniture and house-furnishings, and also 
clothing, milliner)' and furs.

These urinals and a separate structure culled a breather, 
occupied a considerable part of the side of Parliament St., next 
to said building and about only 7 feet distant therefrom.

They wen* separated from each other so that the entire space 
so occupied was not continuous, but permitted public travel 
between them.

I assume that no allowance could In- made for damage to 
the business, as such, and it is only the depreciation in the market 
value of this property of the respondent for which lie can claim 
compensation under sec. 437 of said Act, which is as follows:—

Every council shall make to the owneis or occupiers of. or other person# 
interested in, real pnqwrty entered upon, taken or used l>> the cor|Miration in 
the exercise of any of its powers, or injuriously affected by the exercise of its 
powers, due eoni|>eitsntion for any damages (including cost of fencing when 
required) necessarily resulting from the exercise of such powers. Itcymid any 
advantage which the claimant may derive from the contemplated work; and 
any claim for such compensation, if not mutualh agreed upon shall be de
termined by arbitration under this Act.

This section being that in force when proceedings began, 
must be held to govern what is here in dispute.

Ami let us clear our minds by realizing that the construction 
put upon another Act, less simple than this, and very differently 
worded, in any single section, and conceived in another atmos
phere, when modern Kngland had got liorn again, as it were, and 
was grappling with new problems, may not fit the situation con
fronting our legislatures. 1 submit that we 1 letter eliminate 
from the section all that is superfluous in relation to the facts and 
claims in question herein and read the section as follows:

Every council shall make to the owners of real properly 
injuriously ailedcd by the exercise of its powers, due com|Mnsiition for any 
damages . necessarily resulting from the exercise of such powers.

We have long lieen told by eminent judges and others, that 
when the language used by the legislature is precise and un
ambiguous, a court of law at the present day has only to expound 
the words in their natural and ordinary sense. There is no 
ambiguity aliout this legislative expression. Nor is there any 
ambiguity in the language of the power I have quoted above,
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which enabled the appellant’s council “to provide and maintain 
lavatories, urinals and water-closets,” etc., on Parliament St. 
alongside respondent’s building.

Nor do I feel that there is the slightest doubt as to the prob
able conception which the average business man seeking a 
corner such as the one in question, would have, relative to tin- 
market value of such a property, lx*forc and after the exercise of 
power, that provided and maintained such conveniences.

The plain ordinary meaning of the language used seems to me 
expressly to require that the owner should be compensa ted accord
ing to the conception of such business men relative to such values 
Indore and after the execution of the power.

Then comes the difficulty and to my mind the only difficulty 
in the problem presented to those concerned.

Rut the solution of that problem is by the statute dealing 
therewith, expressly relegated to the judgment of an officer with 
which, unless lie clearly has proceeded upon an erroneous appre
hension of the principles which should have governed him, we 
have no right to interfere, or upon the evidence properly adduced 
his allowance has been so grossly excessive or inadequate as to 
call for a review thereof.

Excess of damages is not made a ground of this appeal and 
hence we are relieved from an analysis of the evidence and careful 
consideration of the results derivable therefrom.

Assuming he proceeded upon the plain unambiguous nature 
of the language used in the statute, I see no ground for inter
ference. All that has been urged as to the cases decided in 
England under the Lands Clauses Consolidation Act, and the 
cases resting thereon, so much relied upon, seems to me beside 
the question. That Act is so entirely different from the Act upon 
which we must proceed, that it seems a waste of time to dwell 
thereon.

The decision in Brand v. Hammersmith, L.R. 4 ILL. 171, 
needed the consideration of four clauses of the Lands Clauses 
Consolidation Act, together with two of the Railway Act, to be 
expressly linked up with it, and the frame of the former Act, in 
order to be able to arrive at it.

And the substance of the whole m:i;,ter turned upon the 
supposed necessity of shewing that some part of the owner’s land
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hail been taken in order to permit of injurious affection lieing CAN.
considered at all, despite the weighty opinions to the contrary 8. C.
effect of Lord Cairns and 3 of the 4 judges to whom the question Terror 
had lwen submitted. Touonto

That mode of thought dominated many later eases even under J. F. 
other statutes, when the condition precedent thus established Bbo»n

as necessary to relief under that particular statute existed no 
longer as a barrier. Thus, indirectly, it seems to have come 
alrout that in later times some imagined the word “injuriously" 
must he held to import something technical us injuria as a condi
tion precedent to the allowance of damages for injurious affection.

Later than the Hammersmith case, supra, laird Blackburn, 
the dissenting judge of the four to whom the question had been 
submitted in that ease, saw his way in the case of Bucckuch v. 
Métropolite i Board of Works, 1870, L.H. 5 Ex. 221, at page 244, 
to hold that “a part of the premises being taken it let in the 
claimant to have damages assessed for everything." We have 
no such condition imposed in the Act now in question, and I see 
no reason why we should engraft upon the ordinary meaning of 
the words used something that is not there, and can only lie 
imported there by giving to the word "injuriously” a highly 
technical meaning which Lord Blackburn, and others, including 
laird Cairns in the case lastly cited, did not find.

Nor did Lord Selliorne in the case of Brierley Hill Local Board 
v. 1‘earsall, 9 App. Cas. 595, which turned upon sec. 308 of the 
Public Health Act, 1875, where the expression used is “damages" 
seem to imagine it was necessary to prove a right of action for 
the wrong done but treats the language in its plain ordinary sense.

Nor did we, or any one else concerned in the recent case of 
H ist Vancouver v. Ramsay, 30 D.L.R. 002, 53 Can. 8.C.R. 459, 
imagine that it was necessary to enable a plaintiff suing on an 
award for damages caused to his property by narrowing the 
street to shew that independently of the provision for compensa
tion he would have had a right of action.

Why should we? It is answered some other Acts having used 
the word “injuriously" cases decided thereon should lie followed.

But the case of Horton v. Colwyn Bay, [1908] 1 K.It. 327, so 
much relied upon in argument of counsel for appellant, turned 
upon a section of the Public Health Act, which did not use the 
word “injuriously” at all.
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That brings us back to the proposition that legal damage' 
are implied in such legislation, though 1 think the case is dis
tinguishable on other grounds upon which 1 need not enlarge.

It is exceedingly difficult to reconcile all the numerous case' 
bearing more or less upon the question. 1 doubt if everything 
decided in England upon merely analogous statutes and can1' 
binds us.

We, of course, receive such decisions with the greatest respect. 
but when it comes to a question of the construction of one of our 
own statutes, neither identical in language nor even fitted to Un
like conditions, we must give our statute the moaning probably 
attached to it by the legislature enacting it.

Rut even if we arc bound to apply the word “injuriously" 
in the technical sense that there has been something done for, 
or in respect of, which an action would lie, I see no difficulty in 
this case.

Let us assume for a moment that without legal authority, 
the appellant had, or to put it more broadly, some one else had, 
presumed to erect and maintain such structures, either for such 
uses or not, on such a street in such close proximity to the re
spondent’s premises as appears in the case presented, I have no 
manner of doubt the respondent would have had a right of action 
as one suffering beyond the general public by reason thereof, and 
could have successfully maintained a claim for injunction or 
damages.

Everything in such a case must depend upon the surrounding 
circumstances, and the use, or possible use a proprietor may b< 
making, or desire to make, of his premises.

For example, a farmer might not be able to maintain such tin 
action arising from the erection of such a structure on a country 
road alongside his farm, so long as his entrance, or probable 
entrance, to his premises was not obstructed or otherwise inter
fered with.

Rut here the proprietor not only for the present uses he i 
putting his property to, but the evident possible use he might find 
it advantageous to put his property to by making entrance 
thereto from Parliament St., dot s suffer loss and injury beyond 
the rest of the public.

In short, as one of the appellant’s own witnesses puts it, he is 

deprived of the value inherent in a corner lot.



37 DL.R] Dominion Law Kki-uktk. 546

There are some reasons why, apart from the technical reasons 
which rest upon the right to bring an action for the nuisance, tin- 
adoption of such a test may be of value in guiding an arbitrator 
who has to solve the problem of diminution of value.

If the proprietor suffers no such damage as would entitle 
him to bring an action, then, roughly speaking, the probability 
may be that he suffers no damages, or at least such as he should 
trouble any one about. And again there are conceivable cases 
where the institution of some establishment might tend to lessen 
the value of property in a whole town or district thereof, and for 
practical purposes a proprietor might be suffering no more than 
the rest of the public and hence any assessment of damages would 
be but taking it out of one pocket to put it into another by reason 
of his having to pay in his rates a share of what each similarly 
situated might be awarded.

Hence, in either way we look at the construction of the statute, 
I think the appellant fails.

A question is raised as to an item of $1,200 of damages caused 
by the erection being only matter of the negligent exercise of the 
power and hence possibly not wit hin the reference.

I cannot, however, see the clear evidence of negligence, nor 
does it seem to me the case was fought out on that line before the 
arbitrator. It was separated from the total merely upon the 
point being taken accidentally in argument.

As to the cross-appeal, 1 think the damages allowed ample 
compensation, even if the whole of the respondent's property is 
to be considered, instead of merely one shop at the corner as 
possibly a correct view to take, and therefore the cross-appeal 
should also be dismissed.

I think the appeal should be dismissed with costs.
Duff, J.:—The authority for the construction of lavatories 

under which the appellant municipality acted is that given by 
sec. 552 (I), of the Consolidated Municipal Act, 11)05, and the 
comjMmsation clause applicable is sec. 157 of that Act. Some 
doubt was expressed on the argument on this point, the suggestion 
being that the rights of the parties were perhaps governed by the 
provisions of the Consolidated Municipal Act of 1913. But it 
seems to be undisputed that. In-fore that Act came in force, on
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July 1,1913, the lavatories had been provided. It appears to lie a 
ease in which see. 14, sub-see. c., ch. 1, ll.S.O. 1914, of the Inter
pretation A et applies; and that the change in the law, if there 
was any, could not affect any “right, obligation or liability 
acquired, accrued, accruing or incurred” under the Act of 1903.

Compensation for “damages” caused by the exercise of the 
powers of the municipality is provided for by sec. 437.

It is conceded that the necessary result of the construction 
and maintenance of the lavatories is to diminish the value for 
selling and letting of the respondent company’s property. An 
essential condition, however, of the company’s right to recover 
compensation under the enactment above quoted is that its 
property is “injuriously affected” by this “exercise oi the powers" 
of the municipality ; and, on behalf of the municipality, it is 
contended that the property has not been “injuriously affected" 
within the meaning of this section.

The phrase “ injuriously affected ” was a subject of much 
controversy, but more than 50 years ago it was settled that as 
used in sec. (» of the Railway Clauses Consolidation Act (1845) 
and in sec. 08 of the Lands Clauses Consolidation Act (1845), 
the phrase imports something which, if done without the authority 
of the legislature, would have given rise to a cause of action. 
Ricket v. Metropolitan R. Co., L.K. 2 H.L. 175, Metropolitan 
Hoard of Works v. McCarthy, L.R. 7 H.L. 243, Caledonian R. Co. 
v. Walker's Trustees, 7 App. Cas. 259. It has, moreover, l>een 
settled that since a condition of the right to compensation is that 
the claimant's property has been “injuriously affected,” it is 
incumbent upon him to establish that the injury he complains of 
was an injury to his estate and not a mere obstruction or in
convenience to him personally or to his trade; Ricket v. Metro
politan Railway Co.; and further that the damage complained of 
must be in respect of the property itself (in its existing state or 
otherwise) and not in respect of some particular use to which it 
may from time to time be put: Heckett v. Midland R. Co., L.R. 3 
C.P. 82, at 94 and 95.

It is undeniable and admitted in fact that the learned arbi
trator in assessing the compensation has limited his attention to 
depreciation in value of the building and depreciation in value 
of the laml.
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The appellant municipality’s contentions are, first, that the 
compensation clause above quoted gives a right to compensation 
only for damages caused by the construction as distinguished 
from the maintenance of the conveniences in use, that is to say, 
the damages occasioned by the structural form of the works 
without reference to the use to which they are put, or to the 
concomitants of them as public lavatories ; secondly, that the 
first condition of the claimant’s right is unfulfilled, namely, that 
the injury suffered by him should be one for which an action 
could be maintained in the absence of statutory authority for 
what the municipality has done; and thirdly, if such an action 
could have been maintained, another condition, namely, that the 
damage complained of should have been the necessary result of 
the exercise of the lawful statutory powers of the municipality, 
is absent because the section under which the municipality 
professed to act (sec. 552 (1)), does not authorize the creation 
of a nuisance.

It should first be noted that sec. 437 provides for the payment 
of comjKmsation in respect of harm done through the exercise 
of a great variety of powers ; and that its language, when read 
without reference to judicial decision in relation to other statutes 
or to practice under other statutes and without preconception 
originating in familiarity with some such course of decision or 
practice, does not justify any restriction upon the scope of the 
remedy given; there l>eing nothing here which even remotely 
suggests that for the purpose of determining what is due compen
sation to the sufferer from the exercise of a municipal power to 
“provide and maintain lavatories,” a lavatory provided under 
that power to be maintained under that power is to be regarded 
only as a physical construction interrupting the continuity of the 
surface of a public street. “To provide and maintain public 
lavatories” involves the provision of conveniences which the 
public arc invited and expected to use and the “damages” re
sulting therefrom are, if the words are to be given their natural 
and ordinary meaning, damages arising from the execution of 
the powers to “provide and maintain.”

It is contended that the language of sec. 437 closely resembles 
the language of sec. G8 of the Lands Clauses Consolidation Act 
and of secs. 6 and 10 of the Railway Clauses Consolidation Act,
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<JAW' and that a long series of decisions in the English courts by which
S. C. the rule has been developed that the right of compensation given

City of by these sections and like enactments has been held to be lin ited 
Iohonto (,0 loss arising from the construction as distinct from the sub- 

J. F. sequent user of the works, lias been applied in this country to 
Canadian enactments which differ from those enactments as 

I)uff j much as sec. 437 does, and that in view of this course of decision 
something more explicit than anything to be found in sec. 437 
is required to shew that the legislature intended “damages” for 
“injurious affection” to be awarded under that section on any 
other principle.

In examining this argument, the first point to consider is: 
are the decisions of the English courts under the two Acts specific
ally mentioned decisions which ought to govern the construction 
of the statute we have to construe? Fees, ü and 16 of the Railway 
Clauses Consolidation Act were authoritatively interpreted and 
applied in Hammersmith v. Brandy L.R. 4 H.L. 171, and it was 
there held that the proviso of the last mentioned section requiring 
“satisfaction” to be made to all “parties interested ... for all 
damage by them sustained by reason of the exercise of such 
powers” must be read with reference to the initial words of the 
section, which were held to shew that all the powers specifically 
conferred by that section were to be exercised exclusively for the 
“purpose of constructing the railway” (see judgment of Lord 
Chelmsford, at p. 205); and that the proviso must be limited to 
“damage sustained” through the exercise of the powers conferred 
by that section; and consequently that the proviso had no relation 
to “damage” sustained by reason of the exercise of the authority 
given by the 86th section of the Act to “use and employ loco
motive engines” upon the railway. As regards the somewhat 
similar words used in the 6th section, it was held that the 
generality of the ternis must be restricted by reference to the 
“heading” of a group of clauses in which that section, as well as 
the 16th section occurs, and this “heading” was considered to 
manifest that the legislature was dealing with the subject, in 
that group of sections, of the construction of the railway alone.

In Brand's case, supra, their Lordships rejected the view 
pressed by Lord Cairns, that when compensation is to be awarded 
for damage caused by the construction of a railway, regard must
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be had to the character of the thing authorized as it was con- ( ANi 
templated by the legislation, not a physical thing made once for 8. C. 
all, but a railway in operation. Similar reasoning led to the same (1TY OF 
result in the interpretation of sec. 08 of the Lands Clauses Con- Toronto 

solidation Act, by which compensation in rcs|M*ct of “injurious j. y. 
affection” is to lie given where lands an* “injuriously affected" b»io*N 
by the “execution of the work.”

This reasoning, which proceeds upon the particular words 
of these enactments, and upon a very strict view of the words 
“construction” and “execution” as applied to works of the 
description authorized, has obviously no kind of relevancy in 
itself to the question of the effect of the broad language of sec. 137.

So much for the decisions on these specific sections. Then* 
are authorities upon the effect of secs. 49 and ('<3 of the Lands 
Clauses Consol illation Act, however, that may usefully be referred 
to as emphasizing the inutility of the decisions on the sections 
first mentioned as precedents in questions involving interpretation 
of statutes couched in such general terms as those of sec. 137.
Secs. 49 and 63 of the Lands Clauses Act deal with the case of 
“severance” and in that case the owner is to be paid not only 
the value of that part of his land which has been taken, but he is 
also to receive compensation for damage sustained by him by 
“severance” or by “otherwise injuriously affecting such other 
lands by reason of the exercise of the powers of this or the special 
Act." “Damage . . . by otherwise injuriously affecting
such other lands by reason of the exercise of the powers of this 
or the special Act” are words not in themselves distinguishable 
in effect from those employed in sec. 437, so far at least as affects 
the question now before us; and the law is very clearly settled 
that in cases governed by secs. 49 and 63 compensation is asses
sable in respect of damage caused by subsequent user. Duke of 
Buccleuch v. Metropolitan, L.R. 5 ILL. 418. The effect of sec.
63 is fully discussed in the judgment of Montague Smith, ,1., 
speaking for Willes and Brett, JJ., as well as himself, L.R. 5 Ex.
221, at 252 et seq., and by the Law Lords in Essex v. Loral Hoard 
for Acton, 14 App. Cas. 153, at 162, 165, 166 and 167.

The decisions upon secs. 49 and 63 of the Lands Clauses Act 
negative conclusively the theory that some general principle of 
construction has been established applicable to compensation
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statutes by which the effect of general words such as those of 
sec. 437 (not distinguishable, as I have said, from tho e of secs. 
49 and 63) can, in the absence of some qualifying context, be 
restricted in the way suggested.

This is aptly illustrated by an authority referred to on the 
argument, Fletcher v. Birkenhead, [1906] 1 K.B. 605. The con
troversy there related to the right to compensation under certain 
clauses of the Waterworks Clauses Act, 1847, compensation 
being demanded for what was conceded for the purposes of the 
decision to be maintenance or user as distinguished from con
struction of the works. The defence relied upon Brand's case, 
L.R. 4 H.L. 171, and I quote the observation of Bray, J., at p. 
61 li

lt seems to me quite Hutlicient to say that the sections are not similar, and 
that it is wholly misleading to try and construe one Act by another Act, and 
on the ground that the differences between the two are small. 'I he safest course 
is to construe the Act by its own language.

In the Court of Appeal, [1907] 1 K.B. 205, the provisions of 
the Waterworks Clauses Act were compared and contrasted 
elaborately with those of the Railway Clauses Consolidation Act 
by the Master of the Rolls, who pointed out what has already 
been indicated above as touching the grounds of that decision. 
The Lords Justices (Cozens-Hardy and Farwcll,) emphasiz
ed the distinction between a railway as conceived by the 
majority of their Lordships in Brand's case, “a causeway or 
embankment with rails laid upon it, and nothing more, a thing 
which was made once for all,” and the subject matter of the Act 
they had to construe, works which are described as waterworks 
“consisting of a well and pumping station by which water is 
obtained, a reservoir in which it is stored, and pipes by which 
it is carried to and from that reservoir;” and Farwcll, L.J., says 
at p. 217:—

It must In* renumbered that tho case of Ifamm rxmith Cily It Co. 
v. /fraud determined no question of principle. It dealt merely \ iih 11 «■ 
construction of it particular Act, and not with the Act with which we arc <!< :.!- 
ing. Moreover, the Act upon which that decision t urned dealt v ith a suhji et- 
matter so different from that with which the Act now in question deal that 
it is obvious that the construction of one statute can be little or no glide to 
tho construction of tho other.

It is quite true that the Waterworks Clauses Act in express 
words gives a right to compensation for damages are ing from 
“construction and maintenance;” but the observations of their
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Lordships afford strong confirmation of the conclusion above 
indicated that no sucli general principle as that contended for is 
established by the English decisions on the two Acts referred to.

A brief reference to the decisions under sec. 308 of the Public 
Health Act is perhaps not out of place. The enactment provides 
that
where any person sustains any damage by reason of the exercise of any of the 
I towers of tl is Act . . . full eom|Mmsat ion shall he made to such person by 
the local authority cxeen ising such powers.

It was long ago settled that the right given by this section is 
available only where the act giving rise to the damage in respect 
of which compensation is claimed would be actionable in the 
absence of statutory authority. Lingke v. Christchurch, (19121 
3 K.B. 595. But subject to that it has been broadly held, to 
quote the language of Lord Esher in Re Rater ana Birkenhead, 
(1893] 2 Q.B. 77, at 79, that “the words . . . must include 
any pecuniary loss which a man suffers when he is not himself in 
default.’’ Hobbs v. Winchester, [1910] 2 K.B. 171 ; Wnlshair v. 
Brig house, [1899] 2 K.B. 280; lie Davies and Rhondda Urban 
Council, 80 L.T. 090; and accordingly compensation has been 
held to be awardable under them for damages suffered by reason 
of user as distinguished from the construction of the sewage 
works. Durrani v. Bank some, [1897] 2 Ch. 291, at 298, 300, 304 
and 305; Uttley v. Local Board of Health of Todmorden, 44 L.J.C.P. 
19, at 23. Horton v. Colwyn Bay, [1908] 1 K.B. 327, which was 
pressed upon us by the appellant municipality, is also a decision 
under sec. 308 of the Public Health Act, and it is sufficiently 
evident when the case is understood, that it has very little rel
evancy to any question before us. The defendants there acting 
under the Public Health Act, had constructed a sewer, pumping 
station and sewage reservoir, forming one scheme of sewerage. 
The sewers were in part constructed on the property of the 
claimant; the pumping station and the reservoir on the property 
of other persons. The present value of part of the claimant's 
lands was depreciated by reason of the contemplated user of 
these works for sewage purposes and in rcsjicct of this depreciation 
he claimed compensation.

The decisive consideration rested upon the fact stated at p. 
342 in the judgment of Buckley, L.J., that the erection and user 
of the pumping station and reservoir would be no actionable
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wrong as against the claimant ; of this there seems to have been no 
dispute and prima facie, therefore, sec. 308 of the Public Health 
Act had no application.

An ingenious attempt to get over the difficulty by appe aling 
to some rather sweeping observations made in lie London, Tilbury, 
etc. A*. Co., and (foures Walk Schools, 21 Q.H.D. 320, and applying 
them to the fact that the system was a system in part constructed 
on the claimant’s land failed; it would serve no useful purpose 
to follow the discussion on this last mentioned point.

We have now to consider the decisions upon the Canadian 
statutes. First, there is a series of authorities in the Ontario 
courts on the Dominion Railway Act in which it was held that 
the effect of the compensation clause's of that Act as touching 
the point now in question was the same as that attributed to 
secs. 6 and 16 of the Railway ( -latises ( onsolidation Act in /band's 
case, L.R. 1 11.!.. 171, and these decisions of the Ontario Courts 
were assumed in the Fort William case, [1912] A.C. 224, to have 
settled the law under the “Dominion Railway Act.” In I/olditch 
v. Canadian Northern Ont. li. Co., 27 D.L.R. 14, [1916] 1 A.C. 536, 
the Judicial ( e of the Privy Council, as 1 read the judg
ment, held (see p. 554) that no importance can be attached to any 
difference in language between sec. 155 of the Dominion Railway 
Act and the proviso to sec. 16 of the Railway Clauses < onsolida- 
tion Act of 1815, and their Lordships language seen s to imply 
that they approve of the view that the constructin' of sec. 155 
as regard^ the point now in question i> governed the decision 
in Brand's case.

Now it is too clear for dispute that if sec. 155 of the Dominion 
Railway Act was to be construed apart from its context, it could 
be given no narrower effect than the language of sec. 437 of the 
Municipal Act. On the other hand, sec. 155 is fourni in a group 
of sections, which, like the group of sections in which sec. 16 of 
the Railway Consolidation Clauses Act occurs, has the heading 
“construction” and (although sub-section (/) of sec. 151 in that 
same group of sections deals with the manner of operation as 
regards motive power and otherwise) it is, 1 think, a proper 
conclusion from the whole tenor of their Lordships’ remarks at 
p. 554 in the Ilolditch case, supra, that the foundation of their 
Lordships’ view was that the language of sec. 155 when read

r u
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with the context in which that section is found, sufficiently 
evidences an intention to adopt the law of Brand's case.

The other Canadian decisions to which 1 shall refer concern 
the effect of sec. 47 of the Exchequer Court Act and of provisions of 
the Don inion Government Railways Act of 1881.

Tlx1 King v. McArthur, 34 ('an. S.C.R. T)70, a decision of this 
court, at first sight is a formidable obstacle for the respondent 
company.

The court was there governed by the provisions of the Do
minion statutes, the Expropriation Act, and sec. 47 of the Ex
chequer Court Act. There is in these enactments no explicit 
statement of any specific rule or principle upon which compen
sation is to be awarded, although some right to compensation 
(when property is taken or injured) is necessarily implied.

The court in the case just mentioned appears to have assumed, 
without argument on the point, that the rules developed by the 
English courts in compensation cases under the Railway Clauses 
Act and the Lands Clauses Act, were proper guides for the inter
pretation of the “Exchequer Court Act” and the Expropriation 
Act. The decision can therefore have no weight as an authority 
on the construction of sec. 437. If the court had been dealing 
with sec. 437 of the Municipal Act another question might have 
arisen; although in view of the course of this court in its decisions 
upon art. 1054 C.C., see Vandry v. Quebec Light, Ileat and Boner 
Co., 21» D.L.R. 530, 53 (’an. S.C.R. 72. of Lord Blackburns 
observations in Brand's case, supra, and of the decision of the 
Privy Council in The Queen v. Hughes, L.R. 1 !*.(’. 81, 1 should 
not have felt myself constrained to do violence to the language 
of the statute by a decision in which the point in question had 
passed sub silentio. The statute in question in that case was, 
however, another statute, and as the decision cannot be said to 
establish any principle, we are not bound to give effect to every
thing which may appear to be a logical consequence of it. Ex 
parte Blaibcrg, 23 Ch. D. 254, at 258; Spencer v. Metropolitan, 22 
Ch. D. 142, at 157; Admiralty Commissioners v. S.S. America, 
11917] A.C. 38, at 42 and 43.

In Paradis v. The Queen, 1 Can. Ex. 191, Taschereau, J., 
observed at p. 193 that “our statute,” meaning the Government 
Railways Act of 1881, was but a re-enactment of the Imperial
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statutes on the subject of compensation and it followed, of course, 
that the decisions on the English statutes were considered to he 
authoritative. The particular clauses of the Government Rail
ways Act, to which Taschereau, J., referred, have since dis
appeared from the statute, Dut I am afraid I am unable to agree 
with the assumption that they were a mere reproduction of the 
Imperial statutes.

On the whole my conelusion is that there is nothing in the 
decisions of this court on the Dominion statutes, which constrains 
us to give sec. 437 an effect not justified by the words themselves 
which the legislature has selected for the expression of its inten
tion.

The point I wing settled that the right of compensation given 
by sec. 437 extends to cases where property is “injuriously 
affected’’ by the exerci-e of powers of maintenance and user of 
works as distinct from the power to construct works, in the nar
rower sense of those words, the next question to be considered 
is whether the first of the conditions above mentioned has been 
satisfied, namely, that the depreciation in value of the respond
ent's property which admittedly has taken place is the result of 
acts which in the absence of statutory authority would have liven 
wrongful and actionable.

1 shall not repeat the reasons given by Masten, J., in which I 
concur for thinking that the openings and the railings about 
them constitute illegal and indictable obstructions to the public 
right of passage in the highway. The general principle that an 
illegal and indictable act is wrongful as against an individual 
and actionable at his suit if it has occasioned to him son.c partic
ular loss more than that sustained by the rest of the public, has 
been applied frequently in compensation eases: Metropolitan 
Hoard of Works v. McCarthy, L.R. 7 ILL. 243, at 2G3 and 2tih: 
Chamberlain v. West End of London, 2 11. & S. 030; and especially 
in the exposition of Willcs,J. in Beckettv. The Midland It. G'u., L.R. 
3 C.l\ 82, beginning at p. 97. There is a distinction, however, 
between this case as regards the relation between the obstruction 
and the loss suffered by the respondent company, and all the 
other compensation cases in which, as far as 1 have seen, the 
principle has been held to be operative. As 1 view the facts 
there is no warrant for holding that any loss has fallen upon the
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respondent company through any direct effect upon the value 
of its property of these obstructions as obstructions, because, in 
other words, of any interference with the public right of passage 
occasioned by them ; and it may lie added that the learned arbi
trator has in substance fourni, 1 think, and 1 >' 1 find without
hesitation that there is no invasion of the respondent company’s 
right of access, the private right that is to say incidental to its 
ownership.

The depreciation in value for which compensation is awarded 
is occasioned by the fact that the presence of such conveniences 
makes the property less desirable from the point of view o 
possible purchasers and lessees, and therefore din inishes its 
selling and letting value. Does the circumstance that the loss 
is not due to the obstructions as such affect the application of tin- 
principle? If an illegal act causes damage to an individual, 
which is particular damage, that is to say, which affects him 
particularly over and above any harm it may cause to the public 
generally, and that damage is the natural and probable con
sequence of the act, reparation for such damage is, 1 think, re
coverable, and I do not see why tin- law breaker should escape 
this consequence liecause of the fact that the injurious result» 
(the natural and probable results) of his concrete illegal act arc 
not connected by any causal relation with the particular circum
stances giving the act its specific illegal character. The point 
has been dealt with in Campbell v. Caddinyton, [1011| 1 lx.lt. 809. 
in which it was held that an erection in a highway, unlaw ful as an 
obstruction to the public right of passage which also interfered 
with the view from the plaintiff's windows and thus deprived her 
of the opportunity of letting some rooms for the purpose of view
ing a procession, was actionable at her suit although she was not 
specially affected by the obstruction as an obstruction to the 
right of passage. See also Griffith v. Clay, 11912] 2 ( h. 291.

But the question arises, is it sufficient that the depreciation 
should have been the result of something which would have been 
an actionable public nuisance, but for the statutory authority? 
That it should be actionable is a condition, but is it sufficient? 
Lord Cairns’ words in McCarthy's case, L.R. 7 ILL. 243, at p. 
252, have frequently been quoted :—

In the observations I am about to make to your l<ordahi|>8. 1 propose 
entirely to accept the test which has been applied both in this House and
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elsewhere, an to the proper meaning of those words as giving a right to 
compensation, namely, that the proper test is to consider whether the act 
done in carrying out the works in question is an act which w- uld have 
given a right of action if the work had not been authorized by Act of 
Parliament.

Lord Hatherley’s language is to the same effect at p. 260 and 
in McCarthy's case, the decision of the Exchequer Chamber in 
Chamberlain a case, 2 B. & S.G05,617,121 E.lt. 1197,1202, and the 
decision of the Court of Common Pleas in Beckett v. Midland 
Co., L.R.3C.P.82, are explicitly approved in which it was held that 
depreciation in value caused by tin obstruction giving a right of 
action by reason of such depreciation would afford a sufficient 
ground for compensation. Certain earlier cases, notably Cale
donian li. Co. v. Oyilvy, 2 Macq. 229, in which a claim for damages 
occasioned by a railway crossing sit highway level was disallowed, 
are explained on the ground that no depreciation of value or other 
injurious effects upon the claimant’s property was shewn.

A difficulty, however, may seem to arise from the language 
of the Lord Chancellor (Lord Cairns) and of Lord Chelmsford 
in McCarthy's case, and the application made of that language 
by this court in The King v. McArthur, 34 Can. S.C.R. 570. 
Lord ( aims appears to have accepted, although it may be doubted 
whether lie intended to lay it down finally as a “definition,” tin- 
test proposed in the form of a “definition” by Mr. Thesiger in 
argument. Lord Cairns formulates that test at p. 253 in these 
words:—

Mr. Thesiger stated that the test which he would submit as one which 
he thought would explain and reconcile the various cases upon this subject, 
was this that where by the cinstruction of works there is physical inter
ference with any right, public or private, which the owners or occupiers of 
property are by right entitled to make use of, in connection with such 
pro|>erty. and which right gives an additional value to such property, apart 
from the uses to which any particular owner or occupier might put it. there 
is a title to coui|>cnsation, if, by reason of such interference, the property, 
its a property, is lessened in value.

Lord Chelmsford restates the “test” in slightly different 
language at p. 256. Now there is a fallacy in applying this 
“test ” where the claim is for damages caused by maintenance 
and user as distinguished from construction simply. In Mc
Carthy's case, L.li. 7 ILL. 243, their Lordships were applying 
the 68th section of the Lands Clauses Consolidation Act, which 
comes into operation only where property is injuriously affected 
by the “execution of the works.” And in view of the decision



37 D.L.R.] Dominion Law Reports. oo<

of the House in Brawl's ease, L.R. 4 ILL. 171, all their obser
vations were, of course, directed to a discussion of the point 
raised by a claim for the injurious affecting of property as the 
result of the physical construction. It is too obvious for argu
ment that a claim for compensation for damages caused by 
vibration, in the working of a railway for example, is not within 
the purview of the language quoted. This being the proper 
construction of the language, it may no doubt have been rightly 
applied by this court in McArthur's case, 34 Can. S.C.R. 570, 
on the assumption upon which that decision proceeded, namely, 
that the statute under which compensation was claimed, had no 
application to the injurious consequences of user as distinguished 
from construction.

It is proper at this stage to notice an argument of counsel 
for respondents, which was to the following effect: Assuming 
sec. 437 to have no application to cases in which no property is 
taken, and no property is injuriously affected by construction, 
the depreciation in value ought, nevertheless, in part, on the 
evidence to l>e attributed to the existence of the obstruction to 
the right of passage occasioned by the openings in the surface 
of the highway independently of their connection with the con
veniences ; and that the compensation clause having once “attach
ed,” even though no land was taken, compensation must be 
assessed for the whole of the resulting damage arising from use 
as well as from construction.

I have already said that in my view' the premises fail on the 
facts ; but assuming the premises the conclusion is, 1 think, to 
say the very least, extremely doubtful. Sec. 437 gives com
pensât ion for “any damage necessarily resulting from the exercise 
of such powers,” “such powers” being those in the exercise of 
which land has been “entered upon, taken or used,” or by the 
exercise of which land has been “injuriously affected. If “in
juriously affected by the exercise of any of its powers” con
templates powers of construction only, then it must follow that 
where compensation is claimed for injuriously affecting lands 
it must be shewn that this results from construction. That 
seems necessarily involved in the acceptance of the interpretation 
of the statute put forward on behalf of the respondent. That 
interpretation given, there is no foothold for a claim in respect of 
damages occasioned by user.
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Counsel for respondents’ contention, moreover, is founde I 
on certain English decisions, which, when closely examined, 
are seen to he non ad rem. I have already mentioned that in the 
Cou'jtcr-Esaex case, 14 App. (’as. 163, their Lordships had to 
apply secs. 49 and 03 of the Lands Clauses Consolidation Act. 
The language of those clauses is discussed above ami the effect of 
them noted in their application to circumstances such as those 
their Lordships had before them in the Cowper-Essex case, 
where part of a landowner’s property,is severed from the rest. 
Their Lordships followed the decision in the Duke of Bucrleuch's 
case, L.lt. 5 ILL. 418, where the majority of the Law Lords 
proceeded on the ground that land had been taken. The right 
of access to tin* river, moreover, along the whole of the river 
front, was invaded and access destroyed, and I should not be 
disposed to think that this was distinguishable from the taking 
of land, the right of access being not an casement, but one of the 
rights jure naturo incidental to ownership. Lyon v. Fishmonger''* 
Co., 1 App. Cas. 662; Keneit v. (beat Eastern H. Co.t 27 Ch. I). 122; 
North Shore It. Co. v. Pion, 14 App. (’as. 612, at 621. Sec Lord 
Cairns’ nt in the Duke of Buccleuch’tf,QUbc, at p. 462. In
re Tilbury. 24 Q.B.D. 326, is a case which seemed at first 
sight to support the contention, and the language used by the 
Lords Justices is very broad. At p. 333, for example, Lopes, 
L.J., says:—

That principle I understand to be that when the compensât ion clauses 
of the statute attach, the party who is injuriously affected is to be entitled 
to recover full compensation for all damage in resjject of the deteriora
tion in value of his property.

When, however, one considers what their Lordships had to 
decide, and what their Lordships did decide, one sees that they 
were only dealing with the case in which property is injuriously 
affected by construction. The ground of the claim was that 
certain buildings constructed by the railway company injuriously 
affected the claimant’s property in the obstruction of certain 
ancient lights, and that this obstruction, which, but for the 
statutory powers of the railway company, would have been un
lawful and actionable, at the same time had the effect of inter
rupting the access of light to windows in respect of which the 
claimant had acquired no easement of light. Their Lordships 
applied and construed sec. 16 of the Railway Clauses Consolida-

A.D
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tion Act, 1845, in relation to these facts. 1 have already pointed 
out that under the decision in Brand's case, L.R. 4 H.L. 171, 
the proviso to that section requiring the promoters “to make full 
satisfaction ... for all damage . . . sustained by
reason of the exercise of such powers” applies only where the 
damage is sustained in consequence of construction as distinguish
ed from user, and this is the section which their Lordships applied. 
The damage for which compensation was claimed was in its 
entirety attributable to construction.

There is, I think, no decision under the Railway Clauses Act 
or under the Lands Clauses Act in which it is held, or in which 
it is laid down that where land is not taken compensation can be 
recovered for damages arising from the injurious affecting of it 
by subsequent user as distinguished from construction; that no 
doubt is because there is nothing in the provisions of those Acts 
to give support to such a claim. There is one circumstance, 
moreover, which tells very powerfully against any such view, 
In Brand's case, a claim was made, and allowed for damages 
for interrupting the access of light and air, and if the contention 
I am considering were sound, that would have afforded a basis 
for a claim to compensation for damage caused by vibration, 
which was disallowed. The point was not discussed by the Law 
Ix>rds, and not referred to in argument, but attention had been 
called to it in the judgment of Montague Smith, J., L.R. 2 Q.B. 
223, and though perhaps as Lord Blackburn afterwards observed, 
the decision of the Law Lords cannot be regarded as concluding 
the point, it is at least clear that Sir Roundell Palmer who appeared 
unsuccessfully for the respondent (and probably Lord Cairns, 
who thought the respondent ought to succeed), regarded the 
point as of no consequence.

I nowr come to the last point upon which Mr. Hellmuth, I 
think, chiefly relies, and that is that on the hypothesis upon 
which the respondent’s case rests, the action of the municipality 
in providing and maintaining the conveniences exceeded any 
authority conferred by the Municipal Act, and that consequently 
no right to compensation arises. 1 concur with the view ad
vanced by Mr. Hellmuth, that if the municipal by-law was 
beyond the powers of the council no right to compensation under 
the statute would arise; but I have not sufficiently considered
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the provisions of the Municipal Act in relation to the procedure 
in compensation cases to enable me to form an opinion whethn 
such an objection (postulating as this does an abuse of the pow< i - 
of the council) could properly be taken as this objection \\:i> 
taken for the first time after the evidence had all been heard.

1 am satisfied that there is nothing before us to justify the 
conclusion that the council exceeded their powers. Mr. llell- 
muth’s point is that the appellant municipality could not validly 
exercise its authority in relation to the providing of public 
lavatories in such a way as to create a nuisance prejudicially 
affecting private property.

Now there is a sense in which that proposition is perfectly 
sound. The municipality must exercise this power in a proper 
manner, that is to say, it must not by acts of collateral negligence, 
by improper construction, for example, create a nuisance, and 
for a nuisance occasioned by such negligence, the municipality is 
undoubtedly responsible in an action for damages and that is the 
proper remedy. But the respondent company does not claim 
compensation for anything of the kind. It claims compensation 
for damages arising from the existence of these conveniences, 
and from concomitants of them which are inevitable, and from 
the harmful consequences necessarily resulting from the lavatories 
living where they are placed. It is argued that the municipality 
can have no authority under the statute to place such a con
venience in such a situation as to produce such injurious con
sequence» to a private individual. 1 think that proportion is 
not well founded. The authorities relied upon are Vernon v. 
St. James, 16 Ch. D. 449; Metropolitan Asylum Dist. v. Ilill, 
0 App. Cas. 193. These cases have been fully dealt with in a 
judgment of lord Macnaghten, speaking for the Judicial Com
mittee in East Fremantle v. Annois, [1902] A.C. 213, which enun
ciates clearly and succinctly the principle upon which such 
questions must be decided, naively, by ascertaining the answer 
to the question: What is the proper construction of the statute 
from which the power is derived?

The question is then—Has the legislature endowed the 
council with authority to select a site for such conveniences 
subject to the obligation to pay compensation where private 
rights of property are injuriously affected? Municipal council-
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invested with very large powers must lie presumed to net not 
only with due regard to the public interest, but with due con
sideration for individual rights and interests in such matters. 
But the question is: Is a discretion committed to the council 
which enables it to select a site where private property will in
evitably be damaged when it deems the public interest so to 
require?

“An Act of Parliament,” said Rowen, L.J., in Truman v. 
London, Brighton and South Coast B. Co.} 2t) Ch. 1). 811, at p. 108, 
may uwthorise a nuisance, ami if it <i<H*s so, then the nuisance which it 
authorizes may be lawfully committed. But the authority given by the Act 
may he an authority which falls short of authorizing a nuisance.

It may be an authority to do certain works provided that they cm In* 
dune without causing a nuisance, ami whether the authority falls within 
that category is again, a question of construct ion. Again the authority given 
by Parliament may be to carry out the works without a nuisance, if they 
can be so curried out but in the last resort to authorize a nuisance if it is 
necessary for the construction of the works.

Nobody would deny that the municipality has authority to 
expropriate land for the purpose of establishing lavatories; 
therefore the scheme of the Act is certainly not to require the 
municipality, in the exercise of this power, to refrain from inter
fering with private rights; it contemplates, on the contrary, 
interference with private rights, subject, of course, to paying 
compensation. Rut in my judgn ent, to accept the view advanced 
by the municipality would nullify the utility of this power.

I will not elaborate the point; my conclusion is that where 
private rights are affected the compensation clause attaches. 
This is not to say that the municipal council may act in a w holly 
fantastic manner passing, for example, a by-law which “reason
able persons, acting in good faith, could not sanction;” Slattery v. 
Naylor, 13 App. Cas. 440. For such conduct the law affords 
ample remedy.

For these reasons I have con e to the conclusion that the 
conditions of the claimant’s right to compensation under the 
compensation clause of the “Municipal Act” construed by the 
light of the relevant judicial decisions, are fulfilled, and that the 
main appeal should therefore be disn issed.

As to the cross-appeal, it involves questions of fact only, and 
upon these questions the arbitrator's findings have been affirmed 
by the Appellate Division, and ought not therefore to be (Us-
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turbed in this court unless it is quite clear that they are founded 
upon some specific irintake. That has not been shewn.

A noli n, J.:—The facts are so fully set out, and the authoritich 
so thoroughly discussed in the judgn ent of my brothers, Davies 
and Duff, which I have had the advantage of reading, and in 
those of the learned judges of the Appellate Division, 29 D.L.R. 
ti!8, 30 O.L.R. 189, that it seems quite unnecessary to do mon 
than state the conclusions, I have reached, and to indicate the 
grounds on which they are based.

The crucial questions appear to me to be these:—
1. Is the construction and maintenance of a public lavatory, 

which would otherwise be within the authorization of sec. 552 
(1) of the Municipal Act, 1903, or sec. 400 (8) of the Municipal 
Act, 1913 (identical provisions), excluded therefrom because it 
entails conditions which, if not so authorized, would amount to a 
nuisance?

2. Are the lands of the respondent company “injuriously 
affected” by the exercise of the powers conferred on the appellant 
municipality within the meaning of sec. 437 of the Municipal 
Act, 1903, or sec. 325 of the Municipal Act, 1913? I regard 
both these provisions as substantially the san e, but I agree* with 
my brother Duff that the Act of 1903 governs, the works having 
been constructed before July 1, 1913.

3. Do the powers, for damages occasioned by the exercise 
of which compensation is thereby provided, include the main
tenance, in the sense of carrying on or conducting public lava
tories or are they confined to the original providing (i.c.. the 
construction) of them and subsequent maintenance merely in 
the sense of repairs or betterments?

(1) I entertain no doubt whatever that the fact that the 
existence of a public lavatory causes conditions which would at 
common law amount to a nuisance, if those conditions are a 
necessary concomitant of its erection and maintenance, whether 
it is constructed on expropriated lands or on the city streets, 
does not exclude it from the authorization of the statute. In 
specifically authorizing the construction and maintenance of 
public lavatories, and providing for compensation for rc-uliant 
injury the legislature contemplated that such conditions, pro
ductive of damage to adjacent private properties, n ight ensue.
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The city is entrusted with a discretion as to the location of such 
lavatories, and its judgment, honestly ex<rcised, is not subject 
to curial control or review. The causing of dan age which is not 
a necessary result of the exercise of the statutory power—which 
due care in its exercise would avoid—is not w ithin the statutory 
authority. It is an excess or abuse of the power; and damage 
so caused is not a subject for compensation, but for action. Rut 
the construction and maintenance of a lavatory, with all proper 
precautions to avoid unnecessary injury is authorized by the 
statute, even though it should entail conditions which would, 
if not so authorized, amount to an indictable or actionable nuis
ance. The statute substitutes money compensation for some 
of the benefits and advantages of and incidental to ownership of 
property, in so far as it is “injuriously affected” by the exercise 
of the corporate powers.

(2) The construction of the words “injuriously affected” as 
applied to lands in compensation Acts, is too well established to 
adn it of controversy. It imports an affection of the lands 
themselves (apart from any particular use to which they may l>e 
put or any personal inconvenience suffered by the ow ner) entailing 
appreciable damage. It also implies an injuria known to the 
law, ijt., the doing of an act which, if not authorized by the 
statute, would he actionable—that the loss sustained must not 
be damnum, absque injuria. Once an actionable injury is estab
lished, however, all the damage sustained in consequence of the 
exercise of the statutory power is to l>e compensated for. Thus, 
if the injuria consists in the blocking of lights to the enjoyment 
of which the land-owner has a legal right, prescriptive or con
tractual, lie is entitled to compensation for interference with 
other existing lights to the enjoyment of which he has not a legal 
title. The Tilbury case, 24 Q.B.D. 320; Horton v. Coluyn Bay, 
11008] 1 K.R. 327, at 341 ; Griffiths v. Clay, [1912] 2 Ch. 291.

Moreover, if the act done be illegal (as Masten, J., has, to me 
at least, satisfactorily demonstrated, the erection of the lavatory 
in question, but for the statutory authorization, would have been, 
because of the partial obstruction of the highway involved) 
damages which are its natural and probable consequences, may 
be recovered, although no actual damage can be shew n attributable 
to the feature of the act which renders it illegal, or, but for the
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statutory authorization, would have made it so. Campbell v. 
Paddington, [1911] 1 K.B. 809, cited by my brother Duff, illus
trates this phase of the law. I agree that the affirmance of the 
judgment in appeal involves the acceptance of the principle of 
the Paddington case.

(3) 1 have no doubt that the word “maintain" in sec. 552 ( I) 
of the Act of 1903, is used in the sense of “carry on" ami that 
the power conferred was not merely to erect lavatories, and keep 
them in repair, but to conduct and operate them as municipal 
enterprises, Fletcher v. Birkenhead, [1900] 1 K.B. 005, at 010-11; 
[1907] 1 K.B. 205, at 213, 210-17, 218, seems to me to he very 
much in point.

In dealing with sec. 437 of the Municipal Act, 1903, we are 
not embarrassed by the restrictive effect of a heading of a fasciculus 
of sections such as led to the decisions in Brand's case, L.R. 4 
H.L. 171, and the series of English cases following it. The 
language of section 437 is obviously wide enough to cover com
pensation for injury due to user as well as to erection, once it is 
established that carrying on or conducting the lavatory is an 
exercise of the statutory power conferred by the word “maintain," 
as I have no doubt that it is. My brother Duff has clearly 
pointed out the distinction between the construction placed by 
the English courts on sec. 08 of the Lands Clauses Consolidation 
Act and secs. 6 and 16 of the Railway Clauses Consolidation Act, 
and that given to secs. 49 and 63 of the former Act, and the 
grounds on which that distinction rests. I agree in his con
clusion that the construction of sec. 552 (1) and sec. 437 of the 
Ontario Municipal Act, 1903, is governed by the decisions on 
secs. 49 and 63 of the Lands Clauses Consolidation Act. There 
is nothing in the Municipal Act which requires a more restricted 
application of sec. 437 than its language ex fade calls for.

Compensation for damages due to user having been expressly 
provided for by the statute, and injurious affection, resulting 
from an act illegal but for statutory' authorization, having been 
shewn, nothing more, in my opinion, is required to establish the 
claimant’s right to recover.

I have not overlooked the argument made on behalf of the 
appellant, based on the fact that title to the land occupied by 
the highway is now vested in the city under the Municipal Act,
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1913. When the lavatory was built, however, and the respond
ent’s right to compensation accrued, the title was in the Crown, 
and the appellant cannot invoke the Act of 1913, which is not 
made retrospective. Rut, although the title to the soil under 
Parliament St. is now vested in the city, having regard to the 
trust upon which it is held, it cannot, in my opinion, be lawfully 
used without statutory authority as a site for a lavatory. The 
lavatory was not erected, and is not maintained, under any such 
pretended common law right of proprietorship, but in the exercise 
of the powers conferred by the statute ; ami for injury to land 
sustained as the result of the exercise of those powers, the legis
lature has given the right to compensation.

I am, for these reasons, of the opinion that the award as to 
the item of $9,000, no complaint having been made as to the 
quantum, should be sustained.

As to the item of $1,200 allowed for damage due to seepage, 
I find no evidence in the record of any negligence in the planning 
or construction of the works, such as would 1m* an abuse of the 
statutory powers or without the protection they afford. It may 
be that by additional works (Riddell, J., suggests a coat of water
proof cement on the walls of the claimant’s shop), the seepage 
complained of could have l>een prevented. Rut the municipality's 
failure to undertake such additional works did not render it 
liable to an action for damages. The injury caused by the see
page seems to have “necessarily resulted” from the exercise of 
the statutory powers of the municipal corporation within the 
meaning of sec. 437. On this branch of the case I agree with the 
views expressed by Masten, J.

No case was made for increasing the amount of the award as 
claimed by the cross-appeal. Indeed, any error in the assessment 
of compensation would seem to me to be clearly in favour of the 
claimant. A more moderate award might have been accepted 
without appeal. The allowance of excessive compensation in 
cases such as this is calculated to discourage the undertaking of 
important public improvements.

Brodeur, J.:—I concur in the dismissal of the appeal.
Appeal dismissed.
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LOTTINE v. LANGFORD.

Manitoba Court of Appeal, Howell, C.J.M., Perdue, Catneron and Hayyart, JJ A.
November It, 1917.

Highways (§ IV A—132)—-Object frightening horses—Li ability—In
dependent CONTRACTOR.

The neKlincnee of a contractor for the repair of a highway, in leaving 
a scraper upon the roadway, and thereby causing a horse to run away, 
is not ascrihable to the municipality for which the contractor is doing 
the repairs, even though the scraper belongs to the municipality, and is 
loaned to t he contractor.

ISec also Smith v. Montreal (Que ) 37 D.L.R. 1511.|

Appeal by plaintiff from the judgment of Macdonald, .1.. 
disn issing the action. Aflim ed.

A. E. Ho8kin, K.C., for appellant.
//. J. Symington, K.C., and F. L. Davis, for respondent. 
Howell, C.J.M.:—One of the grounds upon which the plain

tiff bases his claim for relief is that the road where the accident 
happened is not of the width required by s. 022 of the Municipal 
Act. It seems to me that the trial judge disposed of this matter 
against the plaintiff upon the facts, and 1 see no reason to reverse 
this finding.

The other ground upon which the plaintiff claims a right to 
recover is not so easily disposed of. The defendants owned the 
scraper which frightened the horse, and expected and intended it 
to be used by contractors who got contracts from them to do 
work on the highways. The plaintiff's horse was frightened by it, 
and it is shewn by the evidence that other horses were frightened 
by it also, and from the evidence I would infer that when standing 
on the road with its handles up in the air, as it was when the 
accident happened, it would be likely to frighten ordinary hordes 
travelling on the highway.

A contractor was employed by the defendants to repair :i 
culvert in a highway which intersected at right angles the road 
upon which the plaintiff’s horse was travelling, which culvert was 
only 15 feet distant from the centre of the travelled portion of 
that road.

The scraper was brought by the contractor to the place where 
the work was to be done, and was left upon the graded portion 
of the highway, upon which the deceased was afterwards driving, 
and 1 gather from the evidence and from the finding of the judge 
that it was left not upon, but near the actual travelled line of the 
graded or elevated portion of the road, which elevated portion was 
29 ft. wide.
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It is clear that the defendants had no notice previous to the ***"'
neeiilent that the scraper was in that locality. Indeed, it hail C. A.
only l>ecn plaçai there an hour or two before the accident. 1 he Loi,ine 
scraper was brought there for the purpose of living used in hauling '
earth to cover the framework of the culvert, and to complete the ----
graded approaches, and this work was in fact as much a repair of 
the road in question as of the intersecting road.

The scraper, as above stated, was the property of the defendants, 
procured and kept by them for use by their contractor upon high
ways, and 1 infer from the evidence that by the terms of the con
tract, this contractor was entitled and authorised to use this 
scraper in this work on the highways.

The scraper when left with the handles up in the air was 
likely to frighten horses, and was, when left upon the highway, 
a danger to those travelling in carriages.

By s. Ü20 of the Municipal Act, the defendants have “juris
diction” over this highway, and by s. G24 they are bound to keep 
it in repair. S. 625 creates a liability in case of damages caused 
by non-repair.

It was the defendants' duty, therefore, to repair this road, 
anti in causing this culvert to be repaired, they were simply per
forming a statutory duty, but they must so discharge this duty 
as not to endanger the safety of the travelling public. Rigby,
L.J., in llardaker v. Idle, [1890] 1 Q.B. 335, at 351, states the law 
as follows :—

If they hud done the work by the hands of their servants it cannot be 
doubted that it would have been their duty to use all reasonable skill and 
care to prevent damage to any persons arising from their o|>crntion8, 
and further on he adds:—

No one can get rid of such a duty by imposing it upon an inde|*endent 
contractor.

Lindley, L.J., in the same case at 340 states:—
There is nothing to prevent them from employing a contractor, to do 

their work for them. But the council cannot, by employing a contractor, 
get rid of their own duty to other people whatever that duty may he.

In McIntosh v. Simcoe, 15 D.L.R. 731,5 O.W.N. 793, Meredith,
C.J., in giving the judgment of the court, held that as it was con
templated by the council that a machine would Ik* used by the 
contractor which would probably frighten horses, the muncipality 
was liable for the acts of the contractor in using such a machine.

It is stated in 21 Hals, at 474, that an employer cannot divest
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himself from liability for negligence of an independent contractor 
where the work contracted to he done “is from its nature likely 
to cause danger to others unless precautions are taken to prevent 
such danger.”

The duty of the municipality in making repairs ami their 
liability where a contractor is employed as set forth in various 
authorities is to my mind well set forth in Denton on Municipal 
Negligence at 225, where he states: “Upon all municipalities tla- 
duty has been cast (whether by statute or at common law makes 
no difference) to keep their highways in a state of repair reason
ably safe for ordinary traffic, and one can hardly imagine a case 
where a contractor is employed in the construction, alteration 
or repair of highways, in which there is not likely to be danger 
caused to persons using the highway, unless precautions are taken. 
It seems then to be of little practical importance, so far as acci
dents upon highways are concerned, whether the contractor is 
or is not independent within the meaning of the rule, for before a 
municipal corporation can contract itself out of liability for a 
defect in the highway, it must be shewn that the work which 
gives rise to the defect was not from its nature likely to cause 
danger to persons using the street.”

There are two cases in Ontario, Colquhoun v. Fullerton. II 
D.L.R. 469, 28 O.L.R. 102 and O'Neil v. Windham, 24 A.I!. 
(Ont.) 341, upon this branch of the law, the former of which was 
referred to in the judgment of Macdonald, J., and although he 
might have decided this case perhaps without relying upon that 
decision, I feel called upon to state that in Manitoba I do not 
think we should be influenced by these decisions. Those cases 
were apparently decided in favour of municipalities, because of 
former decisions in Ontario, indeed at least one judge in each court 
so stated.

An implement belonging to the defendants, likely in some 
conditions to frighten horses was used by their consent on the 
street. It was carelessly used by a contractor doing work, which 
the defendants by statute were bound to perform. The defendants 
apparently took no care to prevent negligence by the contractors. 
He was negligent, and this negligence caused the accident.

I think the defendants are liable, and I would assess the 
damages at $3,000. The judgment should be set aside, and a
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judgment for the plaintiff entered for that amount with costs of 
the trial and of this appeal.

Perdue, J.A.:—1This is an action brought by a son of his 
deceased mother, Agnes Lottine, to recover damages on behalf 
of himself, his father, brothers and sister, occasioned to them by 
the death of the said Agnes Lottine, who was killed in an accident 
which took place on a public highway of the defendant municipal
ity. The action is brought under the Act respecting ('on; pensât ion 
to Families of Persons killed by Accident, R.S.M. 1913, c. 30.

On July 21, 1915, the deceased was riding in a buggy on the 
highway in question with her young (laughter, a girl then between 
14 and 15 years of age. The girl was driving the horse. The 
horse Iwcame frightened at a scraper that had been left on the 
side of the road, shied and turned around, upsetting the buggy 
and throwing the occupants out. The deceased was thrown into 
a ditch along the highway partially filled with water. The horse 
fell upon the woman's head and chest, pinning her down in the 
water and smothering her to death.

The plaintiff claims that the death of the deceased was caused 
by the negligence of the defendant, which negligence is put upon 
three grounds, which were dealt with in the argument in the 
following order: 1. That the defendant had failed to comply with 
the provisions of s. 022 of the Municipal Act, R.S.M. 1913, c. 133, 
in that “the faggot or raistnl portions of the road” were not 16 
ft. across the top; 2. That the defendant was guilty of negligence in 
leaving the scraper on t he road allowance. 3. That there was negli
gence in the construction of the road and adjoining ditches at the 
point in question and that it was not at the time safe for travel.

1 agree with the finding of the trial judge that the plaintiff 
must fail upon the first ground. S. 022 of the Municipal Act is 
as follows : “ All faggot or raised portions of road are to be at least 
10 ft. wide across the top.”

The road in question was slightly over 29 ft. wide from ditch 
to ditch. In the centre there was a Hat surface 12 ft. wide upon 
which the ordinary travel took place. On each side the road sloped 
down to the ditch, the strip on the west side of the 12 ft. in the 
centre being 10 ft. 3 inches wide, with a slope of 2 ft. 0 in. to the 
edge of the ditch; and the strip on the east side being 7 ft. 3 in., 
with a slope of 2 ft. 0 in. from the central part to the ditch.
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The road at the point where the accident occurred ran over a 
muskeg or swamp and all of the road between the ditches had been 
built up and raised above the natural level of the ground. One 
of the witnesses, called by the plaintiff, who lives on this road 
about a quarter of a mile away from the place where the accident 
took place, stated that the whole 20 ft. from ditch to ditch wa< 
firm and solid and fit to be travelled upon, and that the road was 
at the time in good repair. The trial judge finds that although tin- 
central portion is more substantial than the rest of the road the 
sides are in good condition. The whole raised portion of the road 
from ditch to ditch consisted of clay and, as 1 infer from the 
evidence, the only reason why the central part was harder and 
better than the sides was because it had been more travelled upon. 
The accident was not due to the narrowness of the central strip. 
Even if the central strip had been 16 ft. wide, instead of 12, it 
would not have prevented the accident. The plaintiff must fail 
upon the first ground.

Upon the second ground there are findings of fact made by 
the trial judge which are fully supported by the evidence, ami 
with which 1 completely agree. He finds that the scraper did not 
obstruct the actual travelled portion of the highway. The scraper 
was the property of the defendant municipality. When contracts 
were let for work on highways the municipality permitted the u>c 
of its scrapers upon the work. The scraper in question had been 
in use by one Hockin at a point some miles distant from the place 
of the accident, and, when he had finished with it, it was taken 
by one Griffith and left where it was when the accident took place. 
Griffith’s brother had a contract with defendants to repair a cul
vert over a ditch on the side of the road near where the scraper 
was left, and Griffith had left the scraper there at his brother’s 
request to be used on the contract. The scraper was placed there 
about one hour before the accident occurred. The judge also 
finds as follows:—

Griffith had no contract with the municipality and had no authority from 
anyone countcled with it for the moving of the scraper, nor did anyone con
nected with the municipality have any knowLdgc of its whereabouts at tin- 
time of the accident. The scraper was taken by Griffith from Hawkins 
(Hockin) at the request of his (Griffith's) brother, who had a contract with 
the municipality at the crossroads near the scene of the accident.

The point at which the scraper was left was about 50 yards 
front the place where the horse took fright, as it was approaching
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that point. and upset the buggy. The scraper was a two-wheeled 
one intended to be drawn by a pair of horses. The scraper part 
had not been laid flat on the ground, but was tilted so that the 
handles stuck up in the air, constituting in that position an object 
likely to frighten a horse.

Sections 624-025 of the Municipal Act, R.S.M. 1013, e. 133, 
declare the duties of a municipality to keep the public roads in 
the municipality in repair, and its liability for non-repair. Can 
it l)e said that the leaving of the scraper upon the road did, in the 
circumstances of this case, constitute a default in keeping the 
road in repair? There was no obstruction of the road. The 
accident was caused by the horse taking fright at the object. 
The municipality, as the evidence shews and the judge finds, had 
no knowledge that the scraper had been placed where it was, and 
the brief space of time that elapsed between the placing of it and 
the occurrence of the accident preclude any imputation of notice 
to the municipality.

Several carefully considered decisions of the highest courts in 
Ontario have declared that the obligation to keep in repair does 
not include the duty of keeping a public road free from objects 
which, while they do not impede travel upon the road, may never
theless frighten horses.

In Maxwell v. Township of Clarke, 4 A.R. (Ont.) 460, a pile of 
wood had been throw n upon one side of the road, some of it being 
upon the bed of the road. The plaintiff's horse shied in passing 
the wood, threw him off and injured him. It was held that the 
defendants were not guilty of a breach of the statutory duty to 
"keep in repair.” This decision followed and was largely based 
upon Ilixon v. Lowell, 13 Gray, 59, and Kingsbury v. Dedham, 13 
Allen, 186. In the Kingsbury case Bigelow, C.J., pointed out the 
impossibility of keeping a highway at all tin es clear of objects 
that may get upon it, and cause horses to take fright ; that a piece 
of white paper, a dark patch, a tuft of hay, or similar objects on 
the road which the highest diligence could not prevent or reason
ably remove might frighten horses and render the municipality 
liable for damages.

Maxwell v. Clarke was followed by the Court of Appeal in 
O'Neil v. Windham, 24 A.R. (Ont.) 341, and in the recent case of 
Colquhoun v. Township of Fullerton, 28 O.L.R. 102. In the last
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mentioned case the plaintiff was driving along the road on a dark 
night, and, to avoid a pool of water on the road, turned to one side- 
close to a milk stand erected on the highway close to the travelled 
portion. The horse shied at the milk stand, broke its leg and had 
to be destroyed. The stand had been erected some 2 or 3 weeks 
before the accident , without the knowledge or consent of the muni
cipality, which was not aware of the existence of the stand. It 
was held that the municipality was not liable.

Section 623 of the Municipal Act of this province is not fourni 
in the Ontario Act, but that section dot's not create any greater 
liability at the suit of an injured party than that which existed 
under the common law. A person who places a nuisance on the 
highway is responsible at common law to an action by a person 
suffering special damage: Pollock on Torts, 8th ed. 403; Wilkins 
v. Day, 12 Q.B.D. 110. In the case last cited the defendant had 
left a roller on the side of a highway in such a position as to frighten 
horses. See collection of cases in 12 Ruling (vases, pp. 507-508. 
The action is against the person responsible for the nuisance.

In so far as the duties and obligations of municipalities in 
respect of public roads are concerned, there is no substantial 
difference between the Ontario and the Manitoba statute. I 
think this court would not be justified in departing from the line 
of decisions followed for so long a period in the Ontario courts. 
In my opinion the defendant cannot be held liable for non-repair 
of the highway.

Mr. Hoskin strongly urged that the plaintiff was entitled to 
recover against the defendant on the ground that it had let a 
contract to Griffith to repair the culvert; that the use of the 
scraper had been permitted by the defendant; that it had been 
placed where it was at the time of the accident by the authority 
of the defendant, and in doing the work of the defendant, ami that 
the defence that it had employed an independent contractor was 
not available to protect the defendant.

In support of this contention he relied on the following cases: 
Kirk v. City of Toronto, 8 O.L.R. 730; Penny v. Wimbledon 
District Council, [18981 2 Q.B. 212, in appeal, [1899] 2 Q.B. 72; 
McIntosh v. County oj Simcoe, 15 D.L.R. 731; Kecch v. Smith's 
Falls, 15 O.L.R. 300; Holliday v. National Telephone Co.} [1899]
2 Q.B. 392.
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The principle which underlies the decisions in the above cases 
is that stated by Bruce, J., in Penny v. Wimbledon, supra, at p. 217, 
in these words:—

When a person employs a contractor to do work in a place where the 
public are in the habit of passing, which work will, unkss precautions are 
taken, cause danger to the publie, an obligation is thrown u|hui the person 
who orders the work to be done to see that the necessary precautions are 
taken, and that, if the necessary precautions are not taken, be cannot c6cupe 
liability by seeking to throw the blame on the contractor.

This statement of the law is founded upon the judgment in 
Pickard v. Smith, 10 C.B.X.S. 470, and was fully approved by the 
Court of Appeal : See, 11800] 2 Q.B. 72. Upon this principle it is 
clear that if the culvert in question in this case had been left, 
by the negligence of the contractor, open and unprotected and an 
accident had been caused thereby, the municipality would be 
liable. In the cases relied upon by plaintiff's counsel, we find that 
the acculent in each case arose directly from the performance of 
the work in question, and that the <langer to be guarded against 
was one w hich might be contemplated by the defendant and that 
it was incident to the nature of the work.

But the principle above stated is in all cases to be applied 
subject to a qualification w hich is thus expressed in Pickard v. 
Smith: “Unquestionably, no one can be made liable for an act or 
breach of duty, unless it be traceable to himself or his servant or 
servants in the course of their employment. Consequently, if 
an independent contractor is employed to do a lawful act, and in 
the course of the work he or his servants commit some casual 
act of wrong or negligence, the employer is not answerable.” 
In Hole v. Sittingbourne tV Sheeniest li. Co., ti H. & N. 488, Wilde, 
B., stated the qualification as follows: “The distinction appears to 
me to be that, when the work is being done under a contract, if 
an accident happens, and an injury is caused by negligence in a 
matter entirely collateral to the contract, the liability turns on 
the question whether the relation of master and servant exists. 
But when the thing contracted to be done causes the mischief, 
and the injury can only be said to arise from the authority of the 
employer, because the thing contracted to be done is in perfectly 
performed, there the employer must be taken to have authorized 
the act, and is responsible for it.”

In Penny v. Wimbledon, in appeal, [1800] 2 Q.B. 72, A. L. 
Smith, L.J., after quoting with approval the passage 1 have
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quoted from the judgment of Bruce, J., in the court below, pro 
ceeded to say: “I agree with this entirely, but would add as an 
exception the case of mere casual or collateral acts of negligence, 
such as that given as an illustration during the argument—a 
workman employed on the work negligently leaving a pickaxe, or 
such like, in the road." In the same case Homer, L.J., said in 
reference to the rule stated by Bruce, J.: “I desire to point out 
that accidents arising from what is called casual or collateral 
negligence cannot be guarded against beforehand, and do not 
come within this rule." In our own court, effect was given to thi> 
exception in Itomaniuk v. (hand Trunk Pacific K. Co., 20 D.L.R. 
301, 24 Man. L.H. 707.

Now, in the present case the danger to be apprehended ami 
guarded against in the performance of the work was that which 
might arise from the construction of the culvert itself, such as 
failure to provide means whereby persons travelling on the high
way would be warned or guarded against driving or falling into il 
while it was open or incomplete. The scraper in its ordinary 
position was a harmless object and one not likely to frighten horses. 
That it was placed in the position it was in with the body of it 
tilted up and the handles sticking up in the air, presenting an 
appearance that might cause a horse to shy, was the act, and the 
unauthorized act, of the man Griffith, who placed it where it was. 
The municipality had no knowledge of this act. It was something 
not contemplated or anticipated, something which could not be 
guarded against by the municipality. It was a casual or collateral 
act of negligence on the part of the person who placed the scraper 
in the place and position it was in. The case is exactly on a par 
with the illustration given by Smith, L.J.—a workman negligently 
leaving a pickaxe on the road. If one of the men employed on 
the work had carelessly left his coat lying on the road and a horse 
while being driven past had shied at the coat and caused an 
accident, could the municipality be held liable? Or, if the scraper 
had been placed in proper position, without being tilted up, and 
one of the workmen had hung his coat upon it giving it an appear
ance which frightened the horse, would the municipality be 
responsible for the accident? The fact that the scraper belonged to 
the defendant does not appear to me to affect the question. There 
was no knowledge on the part of the municipality that the scraper
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was being used on the contract, and there was no express author
ity to use it. If defendant is liable for the negligence of the con
tractor or his agent in leaving the scraper in the place and position 
in which it was left, it would be liable also if the machine was the 
property of the contractor.

The authorities upon which the plaintiff relies to establish 
the point under discussion were cases in which the accident was a 
direct outcome of solve negligence in the actual performance of 
the work. Thus, in Kirk v. City of Toronto, the defendant allowed 
a contractor to use a steam roller on an intersecting street, without 
proper precautions, although the defendant’s officials were aware 
that the machine was likely to frighten horses, and the accident 
was caused by a horse becoming frightened at the roller and 
injuring the plaintiff.

In Penny v. Wimbledon, the contractor employed by the 
district council to make good a highway, left on the road a heap 
of soil and grass, unlighted and unprotected. The plaintiff w alking 
on the road after dark fell over the heap and was injured. The 
district council was held liable.

In McIntosh v. County of Simcoe, a township corporation had 
employed a contractor to lay a cement sidewalk. It permitted the 
contractor to place and use a eement mixer on the highway, and 
it was in the contemplation of the parties that he should so use it. 
Proper precautions were not taken to prevent horses from becom
ing frightened at the machine while in operation. The plaintiff's 
horse w as frightened by it ; ran away and w as injured. The ( 'ourt 
of Appeal held the corporation liable.

In Holliday v. National Telephone Co., [1899) 2 Q.R. 392, 
defendant had employed a plumber to solder tubes containing 
defendant’s telephone wires, w hich were placed in a trench under 
the level of the pavement of a street. By the negligence of 
the plumber a lamp used by him on the work exploded and injured 
the plaintiff who was passing along the highway. It was held that 
the company could not avoid liability under the defence iff “ in
dependent contractor,” because it is the duty of a person who is 
causing dangerous works to be executed in proximity to a highway, 
to see that they are properly carried out so as not to occasion 
damage to persons passing by on the highway.

In the aliove cases the negligence arose from the actual per
formance of the work ami was incident to the nature of the work.
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----- which was not incidental to the performance of the work itself.
It was merely a casual act of negligence on the part of a person 
who left the scraper in the place and position it was in.

In regard to the third point argued by Hoskin, 1 would say 
that the evidence amply supports the finding of the trial judge, 
that the road was in good condition at the time of the accident. 
The swampy nature of the ground over which the road was con
structed, necessitated ditches along the sides to carry off the 
water, and there was no negligence shewn in the construction of 
the road or the ditches. The accident was not in its inception 
due to any defect in tin* design or construction of the road.

I have the greatest sympathy for the family of the deceased, 
but I cannot, upon the facts and on the law, as I conceive it to be. 
find that the defendant was responsible for the deplorable acci
dent which caused the death of the deceased.

I would dismiss the appeal.
Cameron,j.a. Cameron, J.A.:—Sections 624 and 025 of our Municipal Act.

R.S.M. c. 133, provide as follows :—
624. Every public road, street, bridge and highway, and every portion 

thereof, shall be kept in repair by the municipality within which it lies.
625. Subject to the provisions of the next succeeding section, if a muni

cipality makes default in keeping in repair that portion of a public road, street. 
bridge or highway on which work has Iteen |>crfonncd or public improvements 
made by the municipality, it shall, I asides Ix-ing subject to any punishn eut 
provided by law, be civilly responsible for all damages sustained In any 
person by reason of such default.

These provisions are to be found in substance in the Ontario 
Municipal Act, s. 4(>0, c. 192, R.S.O. 1914. In New Brunswick. 
Nova Scotia and British Columbia we find no similar provisions. 
In England the liability of municipal corporations is, as under Un
common law, modified in certain cases by statutory provision . 
none of which appear to impose a direct liability to pay <lnnt:tge . 
as is the case here and in Ontario. As to the state of the law in 
England where the liability may depend on the question of mi- 
feasance or nonfeasance, sec Denton, Municipal Negligence, p. 12.

In the United States decisions on the question of the liability 
of municipal corporations for defective ami unsafe streets an I
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roads vary under the considérât ions and in the circumstances set 
out in Dillon on Municipal Corporations, s. H>87, cl mq. In tIn- 
New Knglaml States, there In-ing held to lx- no common law obli
gation upon towns (as that term is used in New Lngland, Dillon, 
par. 810) to respond for negligence of duty in respect of highways, 
the legislature of each of those States has in posed on towns the 
duty to keep the highways in repair, so as to lx- safe and convenient 
for travellers, and has given in terms, to per-ons injured l>v neglect 
to discharge this duty, an action against the town.

In Dillon, s. 1691, note, the substance of the various New 
Knglaml statutes is given. In Massachusetts the liability is 
modified by the requirement that the town must have reasonable 
notice of the defect or that it might have had notice by tin- exer
cise of proi>cr care and diligence, and that the defect could have 
been prevented by reasonable care. Rhode Island has substan
tially the same provision. In Vermont, Connecticut and New 
Hampshire the obligation is absolute without any such or any 
similar modification. In Maine the town must have twenty-four 
hours'notice of the defect. The essentials of a recovery umler 
the Maine statutes are clearly and conci ely stated by Clifford,•).. 
as quoted in Dillon, note to section 1691.

It is clear that under the New Knglaml statutes the right of 
action arises on a breach of the statute causing damage. It is the 
breach of the duty impostsl by statute that gives rise to the action, 
and the question of negligence does not enter into consideration 
of the liability. This view finds support in the statement of 
Rigby, L.J., in (irons v Wimhornc, (1898) 2 Q.R. 102, at 412:

Where nn absolute duty is impelled upon n |mmh<iii by Htntute.il is not 
ne<-<sB:try in order to make him liable for breach of that <lut\ to slicv tiejli- 
g-lie-. Whether there lx* negligence or not. he is n8|x.rsiblv qvâ< unque tin 
for non-i erfermanee of the duty.

The right of action under our Act, therefore, is based on a 
breach of the statutory duty, ami when damage arises from that 
breach, it follows that, when a plaintiff has proved damage occa
sioned by reason of a road not being kept in repair, that is an end 
of the case so far as fixing the civil responsibility of the muni
cipality is concerned, unless, it may be, the injured person has 
been himself the author of his or her own wrong.

If the obligation and liability are absolute, as under the pro
visions of our Act, they seem to me to be beyond question, what

36—37 D.t, r.
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room is there fur any defence, that, while it is true that the road 
was defective and unsafe, whereby the damage complained of was 
caused, nevertheless, it, the municipality, employed a contractor 
to do certain work on the road, and that it was the contractor and 
nut the municipality that caused the road to be defective and 
dangerous, and, therefore, the municipality is relieved of all 
responsibility for damages?

In Groves v. Wimborne, supra, where the damage was occasioned 
by breach of a statutory duty, the defence of the accident being 
due to the negligence of a fellow servant was rejected. Smith, 
L.J.. says, p. 410: “There being an unqualified statutory obliga
tion imposed upon the defendant, what answer can it be to an 
action for breach of that duty to say that his servant was guilty 
of negligence, and therefore he was not liable? The defendant 
cannot shift his responsibility for the performance of the statutory 
duty on to the shoulders of another person.” And if he cannot 
shift it by employing a servant, can he do it by employing a 
contractor? It would be strange if he could, as it is impossible 
from this standpoint to draw any distinction based on principle 
or common sense lad ween these two instrumentalities.

Lord Halsbury says in Holliday v. Alational Telephone Co.. 
11899) 2 Q.B. 392, at 398-

The telephone company, ho authorim! to interfere with a public highway, 
are, in my opinion, bouqd, whether they do the work themselves or by a 
contractor, to take care that the public lawfully using the highway are pro
tected against any act of negligence by a person acting for them in the execu
tion of their works.

And this, it must be remembered, in the absence of any such 
statutory obligation as that before us.

There is nothing in the statute that permits a municipality 
to diminish or avoid its obligation or liability by the employment 
of an intermediate agent or otherwise, and there is given the 
court no power to amend or alter the statute in any respect. 
There is no doubt that in some jurisdictions the courts have made 
modifications of the absolute provisions of similar legislation, 
such modifications as are to be found in the express statutory 
provisions of some of the New England States, which I have 
pointed out. It may be that the Ontario decisions were influenced 
by the view which was expressed by Harrison, C.J., in Castor v. 
Uxbridge, 39 U.C.Q.B. 113, at 12b, that
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'1 lie action is based on negligence. There cannot in such a case Ik- negli
gence unless there be knowledge or means of know ledge.

But that ease was decided some time before droves v. H'tm- 
borne, supra. The terms of our statute are positive and distinct, 
contain no justification for any modifications of liability, such as 
are set out in some of the New England provisions alluded to, tend 
do not warrant the courts in altering their plain meaning. 1 
confess I can see no reason why we should not take the sections 
of the Act as they are and as they read, and leave any amendments 
of them to the legislature in its discretion, though if the conven
ience and safety of the public are to be the main consideration, 
1 can see no object in making any alteration.

That the scraper in question was an obstruction on the highway 
in contravention of the statute is fully supported by numerous 
authorities to be found in the Canadian Municipal Manual, 
edited by Sir William Meredith, p. Gil el seq. and by Dillon on 
Municipal Corporations, p. 1G87 d seq., particularly s. 1702, note. 
The fact that the municipality seeks to evade its responsibility 
on the ground that the presence of the scraper on the road was the 
act of a contractor is an admission in some degree that it was an 
obstruction rendering the road defective and unsafe.

In my humble judgment, the conclusion is that the plaintiff’s 
case has been established. I would set aside the judgment for 
the defendant and enter judgment for the plaintiff for $3,000 
damages.

Haggart, J.A.:—I would dismiss the appeal.
.4 ppeal dismissed ; court divided.
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UNION STEAMSHIP Co. v. THE “WAKENA” CAN.

Exchequer Court of Canada, Audctte, J. October SI, 1917. Ex. C.

Collision (§ I—3)—Rule of road—Narrow channel—Fog.J 
—Appeal from a judgment of the Local Judge of the British 
Columbia Admiralty District, 35 D.L.R. G44. Reversed.

F. K. Meredith, K.C.,and A. R. Holden, K.C., for appellants;
Aimé Geoffrion, K.C., for respondent.

Avdette, J.:—This is an appeal from the judgment of the 
Local Judge of the British Columbia Admiralty District pro
nounced on March 22, 1917.

I may say that I approach the determination of this case with
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some diffidence, inasmuch as it is an appeal from the decision of 
a judge whose learning and experience in such eases are every
where acknowledged. To state this much is to recognize Un
wisdom and justice of Lord Langdale’s observation in Ward v. 
Painter (1839), 2 Beav., 85 viz.:—

A solemn derision of n competent judge is by no means to be disregarded, 
and I ought not to overrule it without being clearly satisfied in my own 
mind that the decision is erroneous.

In reaching my conclusions upon the facts in this ease 1 have 
had the assistance of Captain Demers, a gentleman of high stand
ing and of experience in nautical matters, who sat with me as 
assessor, an.l 1 am pleased to know that his views as such assessor 
are in accord with my findings.

This is an action arising out of a collision which took place 
shortly after midnight, on the morning of February 25, 1910, 
viz., 12.08 a.m., between the steamship “ Venture” (579 registered 
tons, 182 ft. length, 32 ft. beam) and the gasoline barge “ Wakena " 
(310 registered tons, 110.5 ft. length, 25.7 ft. beam) in Burrard 
Inlet, in the Province of British Columbia, and near the first 
narrows, inside of Prospect Bluff.

Both vessels were inward bound for Vancouver harbour.
It is common ground that the collision happened in a narrow 

channel: The Kina v. The Despatch, 28 D.L.ll. 42, at 45, 40, 22 
B.C.R. 490, and that the weather was perfectly calm but foggy 
at the time of the collision.

From the test imony of Captain Park, Master of the “ Venture, " 
it would appear that at about 11.15 o’clock on the evening of 
February 24, 1916, the “Venture” came past Point Atkinson, 
about 5 miles west of the Narrows. After passing Point Atkinson 
the captain states that it cleared up nicely and he could see 
“clear up to Prospect Bluff,” where he observed a vessel going 
into the Narrows. The “Venture” was then going full speed, 
which was maintained until about a mile from the Narrows, 
when the fog shut down thick, and she then went on a “slow” bell. 
He kept his ship at “slow” for a while, stopped “and one tiling 
and another,” coining to Prospect Bluff, until he got into a good 
position off the light-house, and before coming there he put on 
half-speed owing to the tide running out. When well inside of 
Prospect Bluff lie put her on slow-spced again, while lib fog- 
whistle was kept blowing at proper intervals. Before going into
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the Narrows, at Prospect Bluff, lie heard a gasoline whistle, from 
the “Wakena," right over on the north Vancouver side ami this 
whistle was kept on being sounded by her. This fog-whistle was 
on the port bow of the “Venture" ami kept broadening as they 
were roming in. When the “Venture" came up to the water
works, the boat that had been blowing over on the north Vancou
ver side seemed to those on hoard the “Venture" to be coming 
closer; and all of a sudden her mast-head light came out on the 
port bow of the “Venture," and immediately afterward* the 
captain saw her green side-light only alxmt 60 ft. away from the 
“Venture." Then lie put his helm hard aport, both engines full 
steam astern, when, he says, the “Wakena" struck her abreast of 
the fore-hatch, head on, which swung the head of his ship in 
towards the south shore.

The lights on board the “Venture" were in perfect order. 
She had two men on the look-out, and the first officer was down on 
the fore-deck, while the captain stood on the bridge by the tele
graph doing the signalling. Moreover, there was a man at the 
wheel. She was proceeding at a “moderate speed” allowing her 
to keep her headway in a falling tide: The “Campania,” V Asp. 
M.C.177.

Now, the captain of the “Wakena" states that when he took 
the Narrows he picked up the light on Prospect Bluff, the fog 
having not set very thick at the time; and that he ran his course 
right for Brockton Point by his compass, leaving Prospect at full 
speed. After running her thus for about ten minutes, he slowed 
her down to half speed with the object of picking up the bell at 
Brockton. The fog was pretty thick by that time. He ran her 
at half-speed for a short while and then ran full speed for five 
minutes, slowed down again,—ran very slow for a little while, 
and then stopped her. The first thing he then knew, he says, 
“we fetched over against the dolphins on the north shore." 
He then says he backed her away from the dolphins, and that 
brought the stern in shore.

From the pilot-house of the “Wakena," where the captain was 
at that time, he could not, on account of the noise from her engine, 
hear the whistle of a steamer for any distance. When the 
“Wakena" thus fetched over against the dolphins on the north 
shore, (ilasscock, the mate, who was then in bed, was called up

CAN.

Ex. C.
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by the captain, as he puts it, “in a case of emergency to keep a 
look-out”—it was foggy weather—“to help the master.” Tin- 
mate says he told the captain where he thought they were, 
it was not the regular place. The stem was touching bottom 
and her bow was headed south. The captain gave the signal to 
go ahead and she moved very slowly past the dolphins. Then tin- 
mate says he heard a fog-whistle, which he located on the star
board Ikjw, and reported it to the captain; and before the collision 
he heard several short toots,—he heard the whistle several times 
at regular intervals before the collision took place. The “ Wakcna," 
the mate says, was moving slowly at the time of the collision, 
but he had no definite means of knowing how fast; and adds that 
from the dolphins he would have run the “ Wakena” far enough 
to get off from the shore, “on a falling tide, line her up in the channel," 
and that “if they had not gone so far over to the south there would 
have been no collision.” It was not necessary to run to the southern 
danger line of the fairway. To these statements I will refer 
hereafter.

Coming back to the evidence of the captain of the “Wakena" 
he says, that up to the time he started to get away from the 
dolphins, on the north shore, he had not heard any whistle or 
heard any report of any whistle. That may be quite true, ami 
yet does not displace the fact that signals were actually given 
which ought to have been heard either by him or by some one on 
board the “ Wakena.” As far as the captain is concerned, wre have 
it in evidence that, on account of the noise of the engine, he could 
not hear the wdiistle when he was in the wheel-house; and if tin- 
signals from the “Venture” were not heard on the “Wakena,” 
through the want of a proper look-out, it cannot be invoked as 
an excuse. Now-, it was at the time he fetched his vessel on 1 In- 
north shore, near the dolphins, that he called out for the mate 
whose summary version we have above. The captain says, after 
they left the dolphins the mate reported to me a boat was coming 
in the Narrows, and he added, “That is some boat coming in, 
look-out.” Then the captain stopped and listened, put his head 
out of the pilot house to enable him to hear, “to try and locate 
that,” and then he heard the whistle whereby he could tell she 
was coming.

It is well to note here that the evidence discloses that the 
first whistle he heard was the one reported by the mate when they
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were leaving the dolphins. The evidence does not shew whether ___;
or not there was any look-out on the fore-deck before the mate Ex. C. 
came up; and if no fog-whistle had lieen reported to the captain, 
who was inside the pilot-house where he could not hear, it must 
have been lx»cause there was no look-out, or if there was one he 
was manifestly not attending to his duty.

In a moment the headlights of each ship suddenly loomed in 
the fog, the vessels being about GO ft. away from one another.
Danger signals were given and both vessels reversed full-speed 
astern and the collision took place—the “Wakena” coming across 
the Narrows with her lx>w at a slight angle to the east, striking 
the “ Venture” a glancing blow, but end on.

Speaking of the compass on board the “Wakena” the captain 
says it was not magnetic, and he could not say when it had been 
last corrected. He was further asked in that respect and answered, 
as follows (p. 186):—

“Q. Have you any idea how much out your compass was?
A. Why in some courses is probably a quarter of a point, and 
another course is half a point.

“Q. And you ventured to come into the Narrows on a foggy 
night, where you can’t pick up the echo, and you have a compass 
that you don’t know how far it is out, on that course? A. That is 
l>eeause you see in a fewr trips if you steer the same course, I had 
my course, steered the same course that she always goes in. She 
goes in on the E. by 8.”

Now it must be fourni that the “Venture,” properly equipped, 
travelling by her compass entered the narrow channel and pursued 
her course therein with projwr seamanship; that she was going 
at slow speed at the time of the accident, going through the water 
at a speed about equal to the pace of a man walking leisurely, 
at 2x/i to 3 knots. She was going in against an ebb tide estimate.1 
at 1^2 to 2 knots by witness Tollefscn, and at \Yi knots by 
Captain Park. I therefore find that the “Venture” complied 
with Art. 16, and was going at a “moderate speed,” and that “as 
far as the circumstances of the case admit” (having to travel 
against a tide which would have thrown the vessel to a close 
shore had he not kept her under way) she was manoeuvering w ith 
proper seamanship. She was travelling, being an in-going vessel, 
on the starlioard side of the narrow channel, on the southern
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danger lino of the fairway, as she should do, and that she had 
every reason to believe the signals given by the “Wakena” on 
the north side of this narrow channel were from an out-going 
vessel on her proper course.

Now let us examine the course of the “Wakena” after she 
found herself on the wrong side of the channel. Did she proceed 
properly to extricate herself from that position? That bring' u< 
to an inquiry into the cause of the collision, and the negligence 
or fault from which the collision resulted.

It was held in The “(Vi/>e Breton,” 9 Can. Ex. 1 l(i, an I 
36 Can. 8.0. R. 579, that if a steamer is follow ing a course which 
may possibly appear unusual to other steamers, although she is 
justified by special reasons, she does so at her own risk and ought 
to signal her intentions, for the others have the right to assume that 
she will conform her course to the ordinary rules. See also The 
“Lancashire,” 2 Asp. M.C. 202.

Counsel for the defendant contends that the “Wakena” had 
a right to he on the north shore,—that may be true in the abstract ; 
but as an in-going vessel in a narrow channel (Art. 25) she must 
be held to blame for the very grave fault of navigating on the 
wrong side of the channel, 37 American Iaw Review, 865. All 
of that, indeed, seems to be but one link in the long chain of mis
management on board of the “Wakena” in the course followed 
by her before the accident. She had an unreliable compass, and 
the captain thought that lieeause he had gone up the Narrow* 
before in clear weather, he could still do so in the fog with such a 
compass and moreover he does not impress me as if he really did 
understand his compass. Had he a proper compass he did not 
use it properly ; had he an unreliable compass he was negligent 
in navigating with it under such circumstances. From the time 
he went by Prospect Bluff on the south shore to the time he 
fetched up aground on the north shore, his vessel seem- to 
have gone all over the points of the compass. Had the captain 
fallen asleep at the wheel? Then the first whistle he says he heard 
from the “Venture” is the one noted by the mate who was called 
on deck wdien the “Wakena” was on the north shore among the 
dolphins. From the reading of the evidence the view has im
pressed itself upon me that Captain Anderson did not know- 
much about the deviation of his compass, which seems to be the
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principal factor in placing his vessel next to the dolphins on the 
wrong side of the channel, and his testimony does not convey the 
impression that he was a reliable navigator.

While the “Venture” had a right to assume with a fog-whistle 
on her port how and broadening there, that such whistle was from 
a vessel going out of the Narrows on the north shore, her proper 
sideofthe t 1, the “Wakena" had warning from the blasts 
of the “Venture” that the latter was coming up on the south 
shore. The “Wakena” knew she was off her course and she had 
to navigate with extra caution, and with proper signals and keep 
out of the path of this inbound vessel properly signalled to her as 
an incoming vessel.

All of these facts, coupled with the want of evidence estab
lishing a proper look-out, although perhaps tin* latter did not 
ci to the accident, lead to the presumption that there
was also careless management of the vessel before the accident, 
before she fetched up aground on the north shore; and that from 
the time the vessel left the dolphins on the north shore, her 
manoeuvring was also marked with the same carelessness and 
want of good seamanship. Is not the management of the 
“Wakena” tiefore she fourni herself on the north shore enlightening 
ns to her management thereafter?

Moreover, as put by one of the nautical experts:—
A. Yes, If I heard the regular navigation whistle of a steamer, fog signal, 

going in or out, and the tide easy, I would go—I would consider it safe to go 
in, because I would look on it as only being a parallel course could lie steered 
there in the Narrows, that is. South 74, East, or North 74 West would In* the 
courses out and in. 1 would not expect any other course except in a parallel 
course with my own. going out or in at the Narrows.

And also:—
We expect that the vessel going either way and steering a parallel course 

with your own, and no other.
A nautical expert heard on behalf of the“ Wakena,” gives 

the following testimony:—
Q. Now as a navigator coming in at the Narrows, would you be thinking 

for a moment that you would find a boat crossing, a steamer crossing right 
from the Stanley Park shore to the south? A. <>h, I wouldn’t.

Q. You would never expect that would you? A. It would be a pretty 
hard thing to assume, but------

Q. A pretty rank thing to assume, wouldn't it? A. No, I wouldn’t 
want to assume that a boat was coming “right across.”

His reckless and careless manteuvring up to the time she went

4
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aground on the nortli shore implies a continuance of similar poor 
seamanship from that time on to the collision. Applying tin 
decision in the case of The “Cape Breton ” (ubi supra) she fol
lowed an unusual course—she had transgressed Art. 25—and she 
had at her own risk and with proper signals, under the circum
stances, to right herself hack into the fairway or middle of tin- 
channel: The “Olengarijf10 Asp. M.C. 103, [1005] P. 106. The 
blundering navigation which took her to the north shore without 
proper signals did not justify her in becoming a menace to tin- 
safety of other vessels navigating these Narrows, and she did 
not become excused from the responsibility involved in such 
manoeuvring liecausc, through such want of seamanship, sin- 
had lost her way for a time before she went aground on the north 
shore.

Therefore, the “ Wakena” having found herself on the wrong 
side of a narrow channel, Art. 25, came within the provisions of 
Art. 15 (e), being “a vessel under way unable to manoeuvre” as 
required by these rules, and should, under the circumstances of 
l>eing on the wrong side of the channel and travelling across tin- 
channel, “instead of the signals prescribed in sub-divisions (a) and 
(c)” of Art. 15, “a/ intervals of not more than 2 minutes, sound 
three blasts in succession, viz., one prolonged blast, followed by tiro 
short blasts.” Now, had the “Wakena” given such signals when 
crossing over from north to south, the “ Venture” which was under 
perfect management would have understood the position and would 
not have been misled in taking the “Wakena” for an outgoing 
vessel on the north side and would have guided herself accordingly.

If the contention be correct no fault should be found in the 
manner the “Wakena” was trying to extricate herself from a 
false position, she should at least have notified the other vessels 
navigating in the Narrows.

Then the collision took place on the southern danger line of 
the fairway. If the “Wakena” was leaving the north shore to 
con e on the proper side of the channel, there was no necessity 
for her to follow' her course right across to the other shore of the 
channel and, to ascertain she was there, by going aground on tin- 
south shore. When in the fairway or middle channel after leaving 
the north shore she should have lined up the fairway and followed 
a parallel course to that of the “Venture," and before endeavour-
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ing to get l>eyon<l the southern danger line of the fairway. Had 
she followed this reasonable eourse, the collision would not have 
taken place.

And what does the mate of the “Wakena” say, when asked 
what was the proper navigation to get away from the dolphins 
to the proper channel? He says, “We had to get back into mid- 
channel to get on our course." A manoeuvre he could very well 
have executed with a projx-r compass. Then he says: “I would 
run into the channel far enough to got off from the shore on a 
falling tide and 1 would line up into the channel,” an I the 
“Wakena” would not have collided with the “Venture” had she 
not gone so far over.

Again, from the mouth of Erasmus Johnson, a nautical expert, 
with an cxi>cricnce of 20 years running in and out of Vancouver, 
heard on Ixhalf of the “Wakena,” we find an actual eon lcmnation 
of the latter’s course. He says, he “should not think there was 
any difficulty after the ‘Wakena’ had picked up the lights at 
Prospect Bluff to take her course for Brockton." Then he is 
asked:—

Q. Well, having got over among the dolphins, supisming you wen- 
navigating her, coming from then- for some reason or other—you know 
where the dolphins are? A. Yes.

Q. And you know the depth of the water in front of them? A Yes, I

Q. Now suppose you got over then- with a boat such as the “Wakena." 
a Hat bottomed boat, and you wanted to get into Vancouver. A. Yes.

(j. In a dense fog? A. Yes.
Q, —and you started to go out? A. Yes.
Q. Your boat is stern to the shore and you an- headed out in tin- channel» 

ami just as you start you hear a boat coming in on the starboard side of the 
channel, as a careful navigator would it In- careful navigation to run your 
boat straight across channel? Would you think of doing it? A. Well, 1 would 
line hrr up for her course going in.

Q. Yes. you would line her up but you wouldn't go across channel would 
you? A. Not if I could help it.

tj. Well, you could help it you know, there would be nothing to take you 
across. All you would have to do would l>e to run your boat out from the 
shore far enough to get into deep water, wouldn’t it? A. Yes.

Q. And then when you got into deep water, now captain, what would 
you have done, hearing a boat going in, what w ould you have done? A. Well, 
I would—

Q. I want to shorten it. A. If you have got the position coming west
The Court:—What? A. I would try to locate her coming in, that is by 

the sound of the position.
Q. You would try to locate her? A. Yes, and then steer my course for 

the Narrows you know, providing for the way that was running.

CAN. 
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Mit. Macneii.l:—Q. You would bo turned round the game direct ion as 
the approaching boat wits running? A. Yes, providing she was going in

Mh. McI.kllan:—Q. What did you mean, captain, by lining the boat up? 
A. Well, shaping my course for-supixtso I was going in, you know, I would 
8ha|K- my course—I would line her up for Brockton Point.

Q. Yes, to get on your course? A. To get on my course, yes, that is the

All of this evidence, taken from the testimony of witnesses 
brought in by the defendant ship goes to show that while the 
“Wakena” (admitting she was going slow—not against the title 
but across—was leaving the north shore, where she should not Ia
ns an ingoing vessel), had no reason, if properly managed, to go 

right across the whole fairway to pick up her courses again; but 
had only with the help of her compass to get into the fairway and 
line up. Moreover, having heard the whistle of the “Venturi1' 
on her starboard bow (a vessel coming up on the south, from tin 
very place towards which the “Wakena” was manoeuvring) and 
thus being apprised of an approaching vessel (she being herself on 
a wrong course) hail reason to take her to !>e an incoming vessel 
on her right course, and had no excuse or justification in pursuing 
her own course towards such incoming vessel, and should at least 
have lined up in the fairway until she had ascertained from the 
whistle of the “ Venture” that the latter had gone by. Therefore, 
it must be found: 1. That the “Wakena,” as an ingoing vessel, was 
to blame for being on the wrong side of the channel. 2. Whether 
the captain of the “Wakena" had a reliable compass, and did not 
use it properly; or whether he had an unreliable compass, in either 
case he was guilty of negligence in navigating as he did, in a 
narrow channel in foggy weather.

3. That, being an ingoing vessel on the wrong side of the channel, 
the “Wakena” became unable to navigate as required by Art. 25; 
she had to signal under the provisions of Art. 15 (e) her course 
across the channel, liecause otherwise the vessels navigating the 
Narrows had a right to assume that she would conform to tin- 
ordinary rules, and to take her for an out-going vessel, on the 
north or starboard side of the channel. She had to right herself 
at her own risk. The “Cape Breton,” 9 Can. Ex. lit), 3(i Can. 
8.C.R. 579.

4. That it was unnecessary for the “Wakena” to run across 
this narrow channel so far as the ordinary southern danger line 
thereof, a course which would perhaps have taken her aground 
again, but on the south shore.



37 D.L.R.I Dominion Law Reports.

5. That the captain of the “Wakena” exhibited careless 
seamanship in persisting in running the “Wakena” across the 
channel and towards the signals and whistles of an incoming 
vessel on her proper side* of the channel, and failing to line up his 
own vessel, under compass, in the fairway until the whittles or 
blasts of the “Venture” would have carried the information that 
the latter had gone by, allowing the “Wakena” to then take a 
parallel «ourse or to follow in the wake of the “Venture.”

From mismanagement and w ant of proper seamandiip in her 
course from the dolphin> to the time of the collision, as above 
set forth, the “Wakena” became the sole cause of the accident 
ami is solely to blame. Therefore the appeal i- allowed with 
costs. A pi tea I allowed.

CALGARY MILLING CO v. TROMANHAUSER.

Alberta Supreme Court, Harney, C.J., Stuart, Berk and Walsh, JJ.
June £1, 1917.

Principal and surety (§ Il B—12)—Discharge of surety— 
Payments—Authorization — Building contract—Bond - Terms.]— 
Appeal by plaintiffs from a judgment of llyndman, ,)., insofar as 
it dismissed their action against the defendants’American Surety 
Co. of New York. Reversed.

A. M. Sinclair, and J. B. Roberts, for appellant.
1). S. Moffatt, for respondent.
The judgment of the Court was delivered by
Harvey, C.J.:—On July 18, 1910, the plaintiffs, as owners, 

entered into a contract with the defendants Tromanhauser and 
Mooers as contractors for the construction of a grain elevator 
for the price of $65,000.

In compliance with a provision of the contract a bond for 
$30,000 guaranteeing the contractors’ performance of the contract 
was obtained from the said Surety Co. which is dated August 10, 
1910.

The contractors did not complete the building and the owners 
finished it and brought action against all the defendants claiming 
damages of $30,000. The trial Judge gave judgment against 
the contractors, directing a reference to ascertain the damage 
suffered except that for delay which he assessed at $10,000. He 
dismissed the action against the Surety Co. on the ground that
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they hud been released by reason of the plaintiffs having 
made payments not authorized by the contract.

Par. 14 of the contract provides for the payment of the $65,000, 
the contract price, as follows:—

(1) All Wttgcn for labour done ami |ierfonned in and about the worL 
from the conimencemc-nt of operatioiiH until such time as the contractor.' 
furnish the bond hereinafter provided u|k>ii production of the time rIhtIs 
and of wages accounts duly certified ami approved by the agent of the owner: 
(2) The sum of $5.000 to tin* contractors upon production of the bond herein
after provided; (3) on and after the production of the bond hereinafter pro
vided all wages for labour «lone and perfonne<i ami sums paid for material 
supplied u|x>n production of the time sheets and wages accounts and vouchers 
duly ccrtifiiHl as aforeeahl.

Provided that the total amount s<i paid by the owner «luring the progn - 
of the work as aforesaiit shall not exceed a sum equal to 80% of the amount 
of work don«* and materials furnishe«l on the premises at the contract pri« « 
And the «-ontractors hereby agree that the owner shall be and is hereby 
authorize»I to retain out of the moneys payable to the contractors under thi- 
agreement the sum of 20% of the amount of the contract and t«i cx|ien<l th«- 
same in the manner following, namely:—To retain such 20% until 31 <la>s 
after the c«'nipletion of lh«- works an«l to pay thereout the claims of all |m rsons 
who have «lone work or furnished material in the execution of any part of 
this contract to or for the contractors and in repairing the said works or 
finishing any work li ft unfinished by the contractors.

Par. 15 provides that the owner “may hold and retain the 
sum above mentioned”,presumably the 20%„ as a guarantee that 
the work has been faithfully performed and as indemnity against 
claims.

Par. 16 provides that the final payment shall be made 31 
days after completion and that all payments shall be made upon 
completion and that all payments shall be made upon the written 
certificate of Wm. Henderson or some other agent of the owner 
that the payments are due, and that before the issue of any 
certificate but the first the contractors shall, if required, pro
duce evidence that the cost of materials and wages has been 
paid.

The bond which was given pursuant to the contract contains 
a clause declaring that the obligee shall faithfully perform all 
the terms of the contract and shall retain tin* proportions of the 
value of the work, etc., authorized by the contract until its com
plete i>erformance.

Something over $3,000 was paid, being the amount in full 
for wages certified, before the bond was given, $5,000 was then 
paid and when the next accounts were presented the contractors
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asked for payment in full. The owners having doubt as to 
whether to pay in full submitted the matter to the Surety Co. 
for their opinion.

The manager replied stating that “after carefully reading over 
the contract our company is of opinion that payments to l>e made 
to the contractors should be on an 80r,' basis, that is, 20%- of every 
payment should lx* retained until the final completion and accept
ance of the work.”

The plaintiffs did in fact follow that course and paid only 80% 
of the certified accounts.

The building proceeded, but financial difficulties presented 
themselves and the contractors applied to one Prince, the vice- 
president of the plaintiffs, for a loan of $5,000 to enable them to 
proceed with the work. The money was advanced on ()ctober 11, 
1910, and an assignment taken of that amount of the moneys 
under the contract “to be payable by the said The Calgary Milling 
Company, Ltd., on the completion of the said elevator and the 
furnishing of vouchers, etc., as provided in said contract.” A 
notice of this assignment was produced at the trial, but it was 
not shewn that it had been served upon or come to the notice 
of the plaintiffs' manager, but it was clear that he knew of the 
advance and of an assignment having been made out of the moneys 
under the contract at or about the time it was made. Matters 
then proceeded for a few weeks when early in November the 
contractors dissolved partnership and Mooers assigned his interest 
in the contract to his ex-partner who notified the plaintiffs who 
in their turn notified the Surety Co. Soon Tromanhauser needed 
further financial assistance and he obtained an advance from 
one Kerr,another director of the plaintiffs,of $3,500, giving there
for an assignment of that amount “out of the moneys due and 
owing to me or accruing due and owing to me by the said Calgary 
Milling Co.”

This took place on Novemlx*r 12 and furnished only a very 
temporary relief, and on November 20 Tromanhauser notified the 
plaintiffs that he was unable to proceed owing to not having 
sufficient funds to finance the remainder of the work and suggest
ing that they proceed with the construction under clause 0 of the 
contract and indicating a willingness to remain on the work and 
give what assistance he could. On the 28th a copy of Tromun-
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lia user's letter was sent to the Surety Co. with a notification that 
the plaintiffs had “taken over the completion of the elevator.” 
Almost at once after this owing to weather the work was stopped 
for the winter and on December 2nd the Surety ( o. was so advi-i d 
by the plaintiffs.

As the time for completion of the work and for taking action 
on the bond required to be extended negotations were had during 
the winter with the Surety Co. and a satisfactory extension 
granted and in March a formal agreement entered into by all tin- 
parties which is dated 23rd March. In April Tromanhaiiscr 
started in to work again, but was unable to pay the first account 
for wages. Plaintiffs notified the Surety Co. of the fact and also 
that they would not pay without Surety Co.’s authorization, the 
80% having already been paid out. No reply having been re
ceived, a few days later the Surety Co. was asked if they desired 
to take over the work, as the bond authorized, or would consent 
to plaintiffs doing so under the contract. Then for the first 
time the Surety Co. claimed to be released from all liability, tin- 
general solicitor on April 25 replying: “ As we understand matters 
Calgary Milling Co. released us from all liability and self took 
over the work last Novemlier.” Tromanhauser on the same day 
formally notified the plaintiffs that he was unable to proceed. 
They not ified the Surety Co. and stated that they were proceeding, 
but that the Surety Co. could take over the work any time within 
30 days. The plaintiffs proceeded and completed the work.

The last payment made to the contractors was on November 
17, 1910, upon accounts presented for 82,471, and 81,590 or 
$4,061 in all. 80% of that amount would have been $3,248.80, 
but there had been advanced under the contract at that time 
$11,517 and the plaintiffs’ manager, naturally desirous of pro
tecting the two directors in respect of their advances of $5,(MM) 
and $3,500, declined to pay the full amount of 83,248.80 and paid 
only 81,982.92 which was sufficient with the amount already paid 
and the amount of loans to make up $52,000 which was 80%, of t he 
contract price, the maximum amount which under the bond the 
plaintiffs were authorized to pay. The moneys were not then 
actually paid to Prince and Kerr, but were appropriated by the 
manager to the payments of their loans.

In this it is contended that the plaintiffs did what they had no
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right to do and thereby discharged the sureties. Tromanhauser 
says he was financially embarrassed by not receiving this $8,500 
which the Surety Co. claim he was entitled to receive before the 
80rî limit would be reached.

What the legal effect of the plaintiffs’ act in respect to this 
sum was need not lx* considered unless their act was one which, 
as regards the Surety Co., they had no right to do. It is necessary, 
therefore, to consider somewhat particularly what the rights 
were.

As pointed out, it is provided by the Ixmd that the plaintiffs 
shall observe the terms of the contract and shall retain the pro
portion of money which they are entitled to retain.

In my opinion much depends upon the proper construction of 
the terms of the contract as to the manner of payment. As 
already indicated the contractors claimed that by the terms of the 
contract they were entitled to receive the full amounts of the 
accounts presented until 80rJ of the total contract price had been 
paid when, of course, all payments would stop till completion. 
The owners, desirous of having the approval of the Surety Co., 
submitted the matter to them with the result I have mentioned, 
the latter company not in terms expressing any opinion of tin- 
proper interpretation of the contract, but merely stating what 
they thought the plaintiffs ought to do.

It is apparent that any rule of guidance in the interpretation 
of an ambiguous term of a contract founded on the subsequent 
interpretation by the parties has no application here, for tin- 
parties to the contract were the owners and the contractors and 
the owners plainly put no interpretation of their own upon it 
while the contractors as clearly interpreted it differently from the 
manner in which it was acted upon.

In my opinion, there is only one reasonable interpretation to 
be put upon it and that is the one which the contractors con
tended for. It seems to me perfectly plain except for the ex
pression in the proviso in which the moneys are expreseed in terms 
of a proportion of the work and material, a not unusual confusion 
in such documents, but it provides for payment not for a part 
of the work and material, but for all of it with the limitation in 
the proviso and that limitation expressly applies only to the 
total amount paid. It follows that the plaintiffs had a right,

39—37 O.L.B.



594 Dominion Law Hefohts. |37 D.L.R

__ _ under the terms of the contract, to pay to the contractors the
8. C. full amount of the bills presented and certified. A reference to 

the evidence of the plaintiff’s manager, and of the defendant 
Mooers, and of the defendant Tromanhauscr, with the exhibit, 
leaves no doubt that after the payment of the $5,000 upon pro
duction of the l>ond, all payments were made upon accounts for 
work or material duly approved by the plaintiff’s agent Henderson, 
to the extent only of 80% of such accounts. Leaving out the last 
accounts presented on the 17th of November the sums paid in 
this way amounted to $33,028.78. This sum lieâng 80% only 
of the certified accounts it follows that 20% or one-fourth of that 
amount, viz., $8,232.19, represented by certified accounts still 
remained unpaid. On the 17th November certified accounts to 
the amount of $4,061 were presented on which only $1,982.82 
was paid leaving on this account a balance unpaid of $2,078.18 
or a total amount represented by certified accounts still unpaid 
of $10,310.37. It is clear that if the view I have expressed i> 
correct the plaintiffs were at liberty under the terms of the con
tract to pay out to the contractors or their order any part of this 
sum so long as they did not exceed the 80%.

They then appropriated and subsequently in January and Feb
ruary paid out $8,500 of this which was within the 80%. The 
only question then is, was this appropriation ami payment one 
to the contractors or upon their order?

In the case of each assignment there was an order from the 
contractors upon the plaintiffs. In the case of the Kerr assign
ment there is an order on the plaintiffs dated November 12, 
1910, which follows the exact order of the assignment directing 
payment of the $3,500 “out of the moneys now due ami owing 
or accruing due anti owing.’’ In the case of the Prince claim 
there is an order likewise which also bears the same date as tin- 
date of the assignment, viz., Oct. 11, 1910, but it is not in tin- 
same terms as the assignment—it is a direction to pay the $5,006 
with interest “out of the last money payable to me by you in re
spect of 80%, of the contract price,” etc. The assignment was 
of moneys payable upon completion of the building. It is appar
ent, however, from what I have said that the payment which tin- 
plaintiffs are authorized to make may be made to tin- 
contractors. An assignment, therefore, which could only be for
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the purpose of protecting the assignee against other claimants 
is of no importance in this aspect. It is sworn, however, by 
Tromanhauser that this order was not given until the following 
summer and then only at the urgent solicitation of the plaintiffs’ 
manager. The latter denies this specifically and emphatically 
and states that his impression is that he got it when the iunount 
was paid. The learned trial Judge has found that “Troman- 
liauser l>orrowed from one Prince, a director of the company, 
the sum of $5,000 and gave as security an order on the plaintiff 
for that amount, to be paid out of the moneys coming in the 
contract.” As this is the only order there is any evidence of I 
take that as, impliedly, a finding that the order was given at the 
time of the advance. If not so intended my opinion would be 
that that would be the proper conclusion to draw from the evi
dence.

The plaintiffs then had, when they appropriated and when 
they paid these sums, orders from the contractors which authorized 
them to make such appropriation ami payment and they were, 
therefore, within their rights under the contract.

There was some discussion as to whether it was intended that 
these assignments should be in respect of the 80% or of the 
remaining 20%. The trial Judge was of opinion that it was in 
respect to the 20%, but says he does not consider it material. 
It was evidently not considered material as neither Kerr nor 
Prince was called as a witness, ami I am of opinion that the 
intention as between the contractors and their assignees could 
be of no consequence in this regard unless communicated to the 
plaintiffs so as to make their payments a disregard of the con
tractors' orders. In my opinion, the evidence does not warrant 
any conclusion that such was the case.

Then it is said that the plaintiffs sent incorrect statements to 
the Surety Co. It is apparent that if the refusal of the plaintiffs 
t<> pay the $8,500 to the contractors released the Surety Co. the 
sending of incorrect statements after could have been of no 
consequence, ami if it did not it is hard to see how the sending 
of an incorrect statement could have that effect. There is no 
provision of the agreement or the l>ond requiring the plaintiffs 
to furnish statements to the Surety Co. When the negotiations 
for an extension of the time under the bond wrcre pending the

«s
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Surety Co. applied to the contractors for information as to the 
umounts paid and subsequently applied to the plaintiffs. Both 
sent the particulars on the same day. They are practical lx 
identical except that in the statement of the plaintiffs the $5,000 
and $3,500 are shewn as payments made on the days when tin- 
respective loans were made to the contractors, while in the state
ment furnished by the contractors the same amounts are shewn 
with the same dates, but not as payments received, but as amounts 
to be paid out of the final 20%. There is nothing false about 
either. They represent probably the honest , but different under
standings of the parties, and as the Surety Co. received them 
both at approximately the same time they could not have been 
misled and I am quite at a loss to understand how in any event 
they could have been prejudiced.

The ground upon which the Surety Co. first claimed to be re
leased was by reason of what they said was a taking over of tin- 
contract by the plaintiffs but, in my opinion, this position is quite 
untenable.

There appears to be some doubt as to what was the exact 
effect of what took place when, about the end of November, 
Tromanhauser notified the plaintiffs that he could proceed on 
further, but assuming it to be a taking over of the contract as 
the Surety Co. contend and as the plaintiffs notified them, tin- 
plaintiffs were, 1 think, quite within their rights. The contract 
specifically provides for just such an emergency in just that way, 
and though the bond provides that upon default by thé con
tractors which shall be notified to the Surety Co. the latter shall 
have the right within 30 days “to proceed or procure others to 
proceed with the performance of such contract.” It also provides 
that the owners shall perform their part of the contract ami tIn- 
Surety Co. might perhaps have cause for complaint if the owners 
neglected to take proper steps in case of an abandonment under 
such circumstances as might mean a loss unless the property 
were taken charge of at once. There is, moreover, nothing 
inconsistent between the two provisions. The owners have the 
right on certain conditions to take charge and control of the 
work and thereby prevent loss as far as possible. Having done 
so there is nothing in that fact which would prevent the Surety 
Co. from exercising their option within thirty days, of themselves



37 D.L.R.] Dominion Law Reports.

taking the control awl management out of the hands of the 
owners.

I sec no answer, therefore, in this ground.
Then it is said that the plaintiffs consented to the assignment 

of the contract from the firm to one of the partners without the 
approval of the Surety Co. The answer to that appears to me 
to be that it is not the fact. The plaintiffs at once notified the 
Surety Co. of the change upon its l>eing notified to them. They 
bound themselves in no way, however, to the substitution of 
one partner for the firm both of whom as far as the evidence 
indicates still remained liable upon the contract and lx>th of 
whom have been held liable by the judgment of the trial Judge. 
They had no control over the acts of the partners as between 
themselves and they did nothing to release either.

1 think I have expressly or impliedly dealt with all the defences 
of the Surety Co. raised by the pleadings and argued before us 
and for the reasons given, without considering others advanced 
which may be equally good, I am of opinion that they all fail and 
that the judgment dismissing the action as against them is con
sequently wrong and 1 would therefore allow' the ap|)eal with 
costs an<l direct that the plaintiffs have judgment against the 
Surety Co., with costs.

The trial Judge has fixed the damages for delay in completion 
at $10,000. By the terms of the bond the maximum liability of 
the Surety Co. on this branch is limited to 10% of the penalty, 
or $3,000. The judgment therefore against them should be for 
$3,000 for this branch with a reference as directed by the trial 
Judge in respect to the judgment against the other defendants 
to ascertain the other damage suffered by the contractors' default, 
being the difference between the contract price and the actual 
and proper cost in excess of that sum. Upon report the proper 
judgment can be directed by a Judge which will, of course, not 
exceed $30,000, the penalty of the bond. Appeal allowed.

October 1, 1917—An application was made for leave to appeal, to the 
Privy Council, under rules 2(A) and 5 of the order-in-council dated January 
10, 1910. The pluintifT opposed the application on the grounds (a) that the 
judgment is not a final judgment and (b) that the matter in dispute in the 
appeal is not of the value of £1,000 sterling or upwards.

The (burt decided that on the proper construction of the rules, the 
judgment is a final judgment within the meaning of the rules, and that the 
matter in dispute in the appeal is of the value of £1,000 sterling or upwards

Uave to appeal granted.
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Re CANADIAN HOME INVESTMENT Co.

British Columbia Court of Appeal, Macdonald, C.J.A., and GaUihcr and 
McPhitlips, JJ.A. August 16, 1917.

Set-off and counterclaim (§ I C—15)—Debts— Trust fund 
—Winding-up Act.]—Appeal by liquidator from an order of 
Hunter, C.J.B.C. Affirmed.

C. W. St. John, for liquidator.
G. H. Long, for Alpha Mortgage Co.
Macdonald, C.J.A.:—The Loan Reserve Fund is by the 

contract between the appellant and its customer set apart for :i 
particular purpose. As there is no evidence that the character 
of the relationship between the appellant and the customer in 
respect of the fund hail been changed before the date of the 
winding-up order there can be no set-off now of the debt which 
the respondent owes the appellant against the fund held by tin- 
liquidator of the appellant impressed as it is with the trusts 
created by the contracts of which the respondent is now the 
holder : lie Pollitt; Ex p. Minor, [1893] 1 Q.B. 175, 455; lie 
Mid-Kent Fruit Factory, [1896] 1 Ch. 567.

I would therefore dismiss the appeal.
Galliher, J.A.—I agree with the Chief Justice in dismissing 

the appeal.
McPhillipk, J.A. (dissenting) :—In my opinion the set-off 

as ordered by Murphy, J., in his order of September 19,1916, made 
in the Supreme Court, should lx» allowed, and that it l>e so directed 
in the winding-up proceedings, and that the order of Hunter. 
C.J.B.C., appealed against be set aside, being, with great respect 
to the Chief Justice, entirely unable to accept the view at which 
he arrived. I can only assume that the Chief Justice, although 
viewing the rights as l>etween the companies as being legally 
mutual were not equitably mutual (see He Whitehouse d* Co. 
(1878), 9 Ch. D. 595, per Jessel, M R., at p. 597; 25 Hals. 487). 
Upon the facts it is clear that the case is one of mutual debts as 
between the two companies, anil why should not set-off be allowed?
I cannot at all agree that, upon the facts, it can be said that it is 
not a debt that is asked to be set-off ; that it is a trust,—a right 
merely to an accounting; further, the right of action is now merged 
in the judgment debt, and plainly it is a case of mutual debts. 
The right of set-off is that conferred by the Rules of the Supreme
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Court (see O. 19, r. 3; 25 Hals. 487). That the winding-up pro- ”• ( l
eeedings (both companies are in the course of being wound up) C. A.
constitutes no alteration of position is apparent when s. 71 of the 
Winding-up Act is looked at (R.8.C. 1906, c. 144).

Sovereign Life Assurance Co. v. Dodd, [1892] 2 Q.B. 573, is a 
case which is peculiarly in point, as it has features similar to the 
present case; and the fact that the Bankruptcy Act, 1883 (Imp.), is 
considered does not affect the force of the decision or its applica
tion to the present cast1. Here the contention is, as it was in that 
case, that moneys due by the one company to the other should 
Ik* set-off against the advances, i.e., the moneys loaned by the 
one company to the other. Set-off, as by statute originally given 
in 1792 (2Geo. II., e. 22) and re-enacted in 1735 (8Geo. II.. e. 24), 
was the right as to mutual debts, to have them set against each 
other, pleaded in bar or given in evidence, notwithstanding that 
the debts might be deemed in law to be of a different nature.
It is interesting when considering the present appeal to note the 
decision arrived at by Astbury, J., T/T lie National General In
surance Co., [1917) 1 Ch. 628, referred to in 37 C.L.T., at pp.
614,615.

It would be highly inequitable upon all the facts of the present 
case to deny the right of set-off. Further, in my opinion, there 
is the clear legal right of set-off. The appeal should be allowed.

Appeal dismissed.

UNION BANK v. GOURLEY. MAN
Manitoba Court of Apjteal, llourll, C.J.M., and Perdue, Cameron and f,~7

llaggart, JJ.A. December 20, 1916. C. A.

Companies ( § V F—263)—Liability for unpaid slock—
Illegality as defence—Estoppel.]—Appeal from the judgment of 
Macdonald, J., 31 D.L.K. 565, in an action for balance due 
on unpaid stock. Affirmed.

H. J. Symington, and H. E. Swift, for defendant-appellant.
C. P. Wilson, and W. C. Hamilton, for respondent.
Howell, C.J.M., in delivering the judgment of the court, said 

that the case was within the old estoppel cases of Montejiori v. 
Montefiori, 1 Black. W. 363 [96 E.K. 203], and Gale v. Lindo,
1 Vera. 475, [23 E.R. 601], at all events the case of Dominion Hank 
v. Eunng, 35 Can. 8.C.R. 133, would prevent the defendant from
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denying that he was a shareholder who owed on unpaid stock the 
sum of $2,500. The extent to which a director was estopped 
from denying liability for calls was also discussed in Stone v. Great 
Western Co., 41 111. 85. Appeal dismissed.

TOWN OF MORSE v. LYONE.
Saskatchewan Supreme Court, Elwood, J. August 2, 1917.

Garnishment (§ I C—18)—Future rent, as debt owing or accru
ing due.]—Garnishee summons to attach rent.

A. L. MacLean, for plaintiff; D. A. McXiven, for claimant.
Elwood, J.:—The debt sought to be attached by gamishn 

summons in this matter is rent, not due at the time of the service 
of the garnishee summons but accruing due thereafter.

In the ease* of Harnett v. Kastman, 07 L.J.Q.R. 517, it was held 
that rent cannot, liefore it is payable, Ik* attached under a gar
nishee order as a debt ow ing or accruing due.

See Webb v. Stenton, 11 Q.B.D. 518, at 523, and observations 
on it by Prendergast, J., in MacPherson Fruit Co. v. Hayden, 2 
W.L.R. 427, at 429.

It seems to me that the case at bar comes squarely within 
what is laid down in the above cases, and it might very well 
hap]>en under the lease that no future* rent might ever Iwcome 
payable; in fact, the lease itself, on the face of it, contains pro
visions for termination of the lease and for non-payment of rent 
under certain circumstances. It, therefore, cannot be said that 
the “time for payment of the rent will certainly arrive.”

In view of the conclusion I have come to, it is unnecessary 
for me to deal with the various other points raised on the argu
ment before me.

The result will lie that the claim of the claimant to the money 
sought to be attached will Ik* allowed. The claimant will have 
the costs of the claim and of the application before the master 
and before me. Judgment for claimant.
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GOUSICK v. CANADIAN PACIFIC R. Co.

Manitoba Court of Appeal, Howell, Perdue, Cameron, Haggart and
Fullerton, JJ.A. November It, 1917.

Master and servant (| V—340) —Workmen's compensation—Injury in
COURSE OP EMPLOYMENT.

An injury- to an employee while proceeding to hie work sustained at a 
place adjacent to the road ordinarily used by employees, is not one “aris
ing out of or in the rouiee of employment" within the meaning of the 
Workmen’s Compensation Act, R.K.M. 1913, c. 209.

Appeal by plaintiff from an award under the Workmen's 
( ompensation Act, by Cuml>erland, Co. Ct. J. Affirmed.

I). Campbell and G. Elliott, for appellant.
L. J. Keyeraft and W\ H. Powell, for respondent.
Perdue, J.A.:—This is an arbitration under the Workmen's 

Compensation Act, R.K.M. 1913, c. 209. His Honour Judge 
( 'iimlierland, who made the award, held that the respondent, the 
railway company, was not liable to pay compensation in respect 
of the accident and death of the deceased.

The claim is made by Annie (lousick, the widow of Joseph 
(lousick, who was killed on October 2, 1910. The deceased was 
at the time of his death a section labourer in the employ of the 
respondents, at Brandon. Deceased lived north of the Assinilxiine 
River, and in order to get to his wrork he was in the habit of cross
ing the river by the First St. bridge to and along the overhead 
bridge to the “ramp," which slopes from the bridge to the ground 
on the west side. After reaching the ground he w ould go easterly 
to a jK)int underneath the bridge where he would find a wagon road 
and follow this easterly under the bridge, proceeding across First 
St on the ground level along the respondents' right-of-way to the 
tool house some 250 yards east of First St. As the judge finds, 
this was not the only way of going to the tool house, but was the 
shortest ami most convenient, and was the one ordinarily used by 
the workmen, and others living in the neighbourhood. The wagon 
road was not a public highway. but a road used by vehicles of 
res|H>ndents and of Inundrymen. tradesmen etc., having business 
with the company or its employees in the east yard. It extended 
from that yard to somewhere up town.

A line of poles carrying the Brandon Electric Light Co.’s 
electric transmission wire runs north and south nlxmt 8 ft. west 
from the eastern limit of First St. The transmission line above
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mentioned erosses over the respondents’ telegraph wires at a point 
about 10 ft. north of the wagon road.

The work of the deceased commenced at 7 o'clock in the 
morning, and it was his duty to tie at the tool house at that houi 
On the morning of the accident the deceased left home at 0. d 
o’clock and was seen by a fellow-workman passing underneath tin- 
bridge at G or 7 minutes before 7 o’clock. A minute or two after
wards the workman saw him in a standing position at a point 
alxmt 18 ft. north of the wagon road with his upraised hand 
grasping or in contact with a wire. When reached he was dead. 
The wire with which he had been in contact was the electric 
transmission wire of the Electric Light Co., which had broken 
further north and had fallen across respondents’ telegraph wire, 
and sagged towards the ground.

The judge finds that the death of the deceased was caused by 
iis coming in contact with the electric wire and that he would not 

have come in contact with the wire if he had kept on the wagon 
road. The judge also finds that there was nothing in the evidence 
or in the probabilities of the case to indicate that the purpose of 
the deceased in leaving the road and going to the spot where In- 
was killed was in any way connected with his employment.

Many cases were cited on the argument shewing sets of facts 
in which the courts have held that the Act applied or did not apply. 
The later and more authoritative decisions have pointed out tin- 
danger of attempting to argue by analogy from one set of facts to 
another, and that each case depends upon its own circumstance-. 
See John Stewart A' Son v. Longhurst, (1917| A.C. 249, 257, 25s: 
and Walter* v. Stan ley Co<il Co., 105 L.T. 119, l>oth being decision- 
of the House of Lords. I do not, therefore, consider that a discis
sion of all the cases cited to the court is necessary, especially in 
view of the fact that by reason of the change in the law, few, if 
any, other decisions under the statute applicable to this case, will 
come lief ore this court for review. Sec 6 Geo. V. c. 125.

In Walters v. Stavcley Coal Co., decided in the House of Lords 
in 1911, the rule to be applied in considering cases under the Act 
is thus stated by Lord Loreburn:— “In applying this Act, one 
has to look at the words of the Act itself, and see if the injury by 
the accident falls within the words of the Act. Did it arise out of 
the employment, and did it arise in the course of the employment?
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Other eases are only useful as illustrations of the way in which 
those words are applied and nothing. I think, is more fruitless than 
to attempt to argue by analogy from one set of facts to another 
set of facts.”

The facts in the Walters case were? as follows:—a miner, pro
ceeding to his work along a footpath prepared by the employers 
fm the workmen’s convenience, slipped on some steps at a point 
about a mile away from the place of employment, and was injured. 
There was evidence that the employers knew the steps were not 
safe. The steps were on the employers' ground. It was held by tin* 
House of Lords that the accident did not arise out of or in the 
course of the employment. It appeared that there was another 
hut more circuitous road by which the applicant could go to his 
work, and the pathway provided a short cut which it was optional 
to the workmen to take or not. There was no contract or obliga
tion on his part, direct or indirect, that he should use the footpath.

In John Stewart & Son v. Longhurst, supra, a carpenter, who 
was employed in repairing a barge lying in a dock, after finishing 
his day’s work, started on a dark night to walk along the quay to 
the «lock gates, but fell off the quay and was drowned. The 
dock was private property and was not open to the public, but the 
man’s employers and their workmen had leave to pass through the 
dock on their way to and from the barge. It was held that inas
much as the man was on the dock premises solely by virtue of his 
contract of sendee, the accident arose out of and in the course of 
the employment. This ease was much relied upon by the present 
appellant. The ratio decidendi adopted by Lord Finlay, L.Ç., 
and agreed to by the other members of the court is as follows:—

MAN.

C. A.
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Perdue, J.A.

The present case belongs to a class of cases where the thing on which 
the workmen is employed is lying in a dock or other open space to which he 
obtuirs access only for the purpose of his work. Actual ownership or control 
by the employer of the spot where the accident occurred is not essential. The 
workman comes there to and from his work, and he may be regarded ns in 
the course of his employment while passing through the «lock or other open 
spiioe to and from the sj>ot where his work actually lies. Such passage is 
within the contemplation of both parties to the contract as necessarily inci
dental to it, p. 253.

AH the judges appear to agree in the view that, l>eeause the 
workman had no legal right to he upon the doek exeept by virtue 
of his employment, which conferred upon him the right to traverse 
the doek in going to and returning from his work, he might he
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regarded as in the cours of his employment while passing through 
the dock to and from the spot where his work actually lay, and th.it 
the passage was within the contemplation of both parties to tin- 
contract, as necessarily incidental to it.

It is pointed out in the last mentioned decision, that “the cn>v 
would be different if the workman was, at the time of the accident, 
on the public highway on his way to or from his work " and that 
“his employment cannot l>e considered as having liegun if lie i- 
merely in transit in the public street or road to or from his employ
er's premises.” See pages 252-253. The dock gates were in fact 
considered in the circumstances of the case as the entrance to and 
the exit from the premises of the employer.

Now, turning to the present case, we find that the dccea-ed 
had reachwl the wagon road which led to the tool house of the 
defendants. If, as the County Court Judge finds, he had followed 
the wagon road he would not have met with the accident. I or 
some unknown reason he left the road, and went to the point where 
he came in contact with the wire, about 18 or 19 ft. north of the 
road. This point was not on defendants’ land. It was within 
the limits of First St. on the ground t>elow the bridge and north 
of defendants’ right-of-way. First St., at that point, is vested in 
the city eorjMiration. There is no evidence to shew that the de
ceased had, at any point, gone that morning upon the premises 
of the defendants. The wagon road even where it passed over 
defendants’ land east of the bridge was open to any persons who 
might have business at the defendants’ yards. Although this 
was the usual, most direct and safest way for deceased to get to 
the tool house where his employment would l>egin, there was 
another route to the same point, and the deceased was not obliged 
to go by the wagon road. It was entirely optional with him to 
choose that route. Upon this point the analogy between the pres
ent case ami 1 Valient v. Slavelcy Coal Co., supra, is close. Hut the 
main ground, in my opinion, on which the applicant in this case 
must fail, is that the deceased, for some unexplained reason, left 
the wagon road where he was safe, and went to the place where 
he came in contact with the live wire. The suggestion of the appli
cant’s counsel is that the deceased may have seen the broken 
electric transmission wire hanging across the defendants’ telegraph 
wires, and in the interest of his employers’ he tried to remove it.
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There is not a tittle of evidence to support this suggestion. The 
break in the transmission wire was north of where the deceased 
came in contact with it. To seize it at the point he did and 
pull upon it could not possibly do any good to defendants’ prop
erty. To do so would rather tend to bring the live wire in closer 
contact with the defendants' telegraph wire.

I think the decision of the County Court Judge should l>e af
firmed and that the appeal should be dismissed.

Howell, C.J.M., and Haggart, J.A., concurred.
Cameron, J.A.:—The judge held that Gousick’s death was 

due to contact with the transmission wire and that there would 
have been no contact had he kept to the road.

Why was (lousiek away front the road at the time of the acci
dent? After discussing various hypotheses the judge says that he 
is inclined to think Gousick saw something on the ground or in 
the grass which excited his curiosity and that he went to see what 
it was, and at the moment he reached the spot where he was killed 
the wire broke and fell on bun. This he adopts as a more likely 
explanation than any other suggested and he holds that in any 
event there is nothing in the evidence to shew that the purpose 
for which he left the road was connected with his employment. 
This is the real ground on which the judge proceeds in refusing 
compensation, viz., that the applicant has failed to shew that the 
deceased left the road and went where he did when he was killed 
for the purposes connected with his employment.

The contention that if this accident had occurred on the road, 
it arose out of and in the course of the employment, appeals to 
me as not unreasonable. The road used by the deceased was, 
from the time it left the ramp, in reality a private way used by 
the railway company and those having business with it. It is 
true that at first it went over private property, but we must assume 
that this was with the consent of the owner. It also.traversed 
First St., but that street, though not formally closed, was not used 
by the public. After crossing First St. it was wholly upon the 
railway company’s land. We have here the finding of the County 
( hurt Judge that the road taken by the deceased was the shortest, 
most convenient and safest way for him to take. I refer to Fox 
v. Fees, [1916] 115 L.T. 358, a decision of the Court of Appeal. 
Also to Stewart v. Longhurst, [1917] A.C. 249. There is such a
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multiplicity of decisions upon these cases arising from the inevit
ably varying facts and circumstances surrounding them that limits 
must he imposed on the citation of authorities.

Hut, supposing we assume that, if the accident had taken 
place directly on the road, it would have been within the ambit 
of the deceased’s employment, what effect upon the situation 
has the fact that the deceased met with the accident at a distance 
of 18 or 19 ft. north of the road as found by the County Court 
Judge? Evidently, had he not been so far north, the accident 
would not have occurred, as the County Court Judge finds. Tin- 
question arises for what purpose was the deceased where he w:t«. 
Was he there for some purpose of his own or for purposes of the com
pany? The County Court judge was inclined to think lie wn> 
there for a purpose of his own. Counsel for the applicant argued 
that he might have been there for purposes of the company, for 
example, to take care of the fallen transmission wire, knowing 
it to be a dangerous object, in the company’s interest, or to take 
an easier road for himself, leaving the rough tracks of the road 
to step more easily along on the grassy parts adjoining the road, 
a matter which would be reasonably incidental to his employment. 
There is no evidence to shew why deceased left the road. For all 
that appears he may have gone for some purpose that was, or 
that he thought was, in the company's interest, or he may have 
done so solely for his own purposes.

The burden, and the whole burden of proving the conditions essential to 
the obtaining an award of compensation rests upon the applicant and nobody 
else, and if he leaves the ease in doubt as to whether those conditions arc 
fulfilled or not, where the known facts are equally consistent with their 
having been fidfilled or not fulfilled, he his not discharged the onus which 
lies upon him. In my opinion the evidence in the present case is quite consis
tent with the view that the accident happened in consequence of something 
which did not arise out of the employment. There seems to be no presumpt ion 
in favour of one view rather than of another, and that is precisely the position 
that was dealt with by the House of Ixirds in Wakelin v. London A XII". K 
Co. \ |x*r Ixml Collins in Pomfret v. Lancashire A Yorkshire Ry. Co. [l!Hi!
2 K.B. 718.

And further he says at p. 726:—
There lieing no such presumption as that suggested (viz., that the deceased 

man had behaved with due care), the onus in the present case is upon the appli
cant to shew that the aecident arose out of, us well as in the course of. the 
employment of the deceased.

In McDonald v. Owners S.S. Banana, [1908] 2 K.B. 92b. a 
donkevman, returning from shore to hris ship fell off the gangway
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and was killed. No evidence was adduced to shew the purpose for 
which he had gone on shore. It was held the applicant had failed 
to shew the accident had arisen out of ami in the course of the 
deceased's employment.

In Bender v. Owner* of S.S. Xent, [1909] 2 K.B. 41, the chief 
rook and linker was lost overboard when the weather was tine, 
ship steady, and there was a four-foot rail and bulwark all round. 
It was held there was no evidence to enable the court to draw an 
inference that the accident arose out of ami in the course of the 
employment.

The Banana and Xent cases were followed in Marshall v. 
Owners S.S. Wild Bose, 11909) 2 K.B. 46, affirmed, 11910) A.C. 
486, Lord Loreburn ami Ixird James of Hereford dissenting, 
because of the peculiar nature of a sailor’s employment.

In Dyhousex.Oreat Western B. Co., 6 B.W.C.C. 601, an engine- 
driver got down from his engine, leaving the stoker in charge. 
The stoker w ent to look for him and found him «lead. The County 
< ourt Judge refused to a<lopt any of the theories put forward by 
the stoker to account for his absence, but he held that the onus of 
proving that the driver got «town to do anything but what wras in 
the course of his employment was, under the circumstances, upon 
the employers. But the (’ourt of Appeal (109 L.T. 193) hehl 
otherwise, that the onus was on the dependants to prove the acci
dent arose out of and in the course of the employment and this 
had not been discharge«l. Swinfcn Eady, L.J., says: “The onus is 
on the applicant . . . even where on account of the death 
of the workman, as in this <*ase. it is more diffic ult for them to <l<> 
so than if he ha«l lived.”

Now in this case before us 1 can make in my own mind a 
number of suggestions of reasons why the deceased left the mud 
and came into contact with the wire. But in the absence of any 
directing evidence to lay hold of, I feel that 1 am groping in the «lark 
and that, after all, any such suggestion is and must be mere con
jecture or surmise. As a matter of law, on the authorities there 
is clearly no presumption in favour of the applicant. In the result 
I agree with the conclusion of the County Court Judge that the 
applicant has not satisfied the onus cast on her by the statute in 
that she has failc«l to shew' that the accident did arise out of and 
in the course of the deceased’s employment. I feel bound to say 
that I come to this conclusion with regret.

MAN.
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Fullerton, J.A.:—The County Court Judge held that there 
was nothing in the evidence or in the probabilities of the case to 
indicate that Gousick's purpose in leaving the road and going to 
the s|K)t where he was killed was in any way connected with his 
employment, and therefore in his opinion the accident did not 
arise out of his employment.

The onus was clearly upon the appellant to shew that the acci
dent both arose out of and happened in the course of his employ - 
ment. The County Court Judge has found that the wagon road 
was the shortest and most convenient and the safest way Gousick 
could go, ami that he and other workmen used it continuously. 
He was killed at a point 18 or 19 ft. north of it. There is nothing 
to shew why he left the road and went to the point where he was 
killed.

It was suggested by counsel for the appellant that Gousick 
saw the broken wire and thought that it was his duty to remove it. 
Apart from the question as to whether or not it was any part of 
his duty to interfere with broken wires, as to which there is prac
tically no evidence, there were no facts proved from which tin 
inference suggested could be drawn, or any inference as to how In
carne in contact with the wire.

The accident happened on First St., which is a public highwav 
The point was raised before the County Court Judge, but left 
undecided by him, that when an accident happens to a workman 
while on a public highway proceeding to his work there can be no 
liability under the Act.

No case was cited by counsel, nor have I been able to find one. 
in which an accident happening to a workman on a public high
way has given rise to liability under the Act. There are, however, 
numerous dicta to the effect that no liability can arise in such a case.

In Longhand v. John Stewart, [1916] 2 K.B. 803, Ix>rd Cozen- 
Hardy, M.R., at p. 805, lays down the following proposition :

The employment of a workman does not begin until he has left a public 
road, and it does not end until he has reached a public road. While on the 
road he is exercising his right as a member of the public, and not any right 
arising out of his contract of employment.

This case was appealed to the House of Lords, and is reported 
on appeal in (1917] A.C. 249.

Lord Finlay, L.J., said at p. 252:—
The case would be different if the workman was at the time of the accident 

on t he public highway on his way to or from his work. His employment cannot
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In* considered as having begun if he is merely in transit on the public street MAN.

It was contended for the appellant that First St. at the |»oint ——
where the accident happened is not a “public street or road” (,°uskk
within the meaning of the above dicta, because it is not used as Canadian

such by the public, the overhead bridge having taken the place p'Vv
of the street level for traffic purposes. “ . .1 1 lullcrton, J.A,

I cannot sec that the fact that the public has ceased to use this 
particular portion of the street makes it any less a public street.

The respondent raised the further point that even if the acci
dent had occurred at a point on the wagon road immediately cast 
of First St., there could t>e no liability.

It is perfectly clear that a man may be “in the course of his 
employment” before he has absolutely begun to work. The 
difficulty is the courts have carefully refrained from laying down 
any definite tests by which to decide when a man dot's begin to 
be “in the course of his employment.”

In Hoskins v. Lancaster, 20 T.L.K. 612, Atkin, K.C.,who 
appeared for the employer, was arguing that the applicant was 
not entitled to succeed merely because he was at the time of the 
accident upon the land of his employers. Farwcll, L.J., inter
rupted counsel and said: “We are agreed that the fact that the 
workman is on the land of the employer is not the test when the 
< >ment begins.” Cozens-Hardy, M.R., in delivering judg
ment, said:—

It must not, however, he assumed that the protection of the Act extends 
to workmen on any part of their employer's land, whatever the dintunve away 
from the workman's actual work; each case must de|>end upon its own facts 
tts to tin- reasonable interval of time and space during which the employment
lasts.

Kennedy, L.J., said:—
'there must be a reasonable margin of space having regard to all the 

circumstances. It is not a sufficient test that the workman should be on the 
premises of the employer; but it may lie suflicient that he is-in such a state 
of proximity as may lie treated as a reasonable margin in isiint of space. It 
is ini|M)ssible to lay down any definite limit as the circumstances of each caw 
must necessarily differ.

In Gilmour v. Dorman, 105 L.T. 54, u workman was accustomed 
to go to his work by a footpath which ran on vacant lantl belong
ing to his employer, and afterwards along a railway line, to the 
factory where he was employed. While on his way to work he 
was injured by slipping on some ice on the vacant lantl, a quarter

9
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of a mile from the place where he had to work. The County Court 
Judge w'ho heard the case held that as the man was on the premia 
of his employers at the time and was on his way to work he was 
constructively in the employment at the time and the accident 
accordingly arose in the course of the employment.

The Court of Appeal reversed the decision of the ( 'ounty Court 
Judge. Cozens-Hardy, M.R., said:—

I cannot regard the case as in any way different from the vast; when- a 
mail Nli|»8 on the iee on a public road, a quarter of a mile from hie employers' 
works. It hue been repeatedly held that a man is not entitled to the protect ion 
of the Act when on hie way from hie home to the works. There may l»e some 
difficulty in ascertaining precisely where a man’s employment begins. Gener
ally 8|Miaking, the factory gate or yard indicates the boundary-.

Walter« v. Staveley Coal Co., 105 L.T. 119. In this case a miner, 
proceeding to his work along a footpath prepared by the employer» 
for the workmen’s convenience, slipped on some steps at a point 
about a mile away from the place of employment. There was 
evidence that the employers knew the steps were not safe. It 
was held by the County Court Judge who heard the case that the 
accident did not arise in the course of the employment.

The Court of Appeal affirmed his award, and the House of 
Ixmls dismissed an appeal from the Court of Appeal.

Lord Robson, said:—
The ap|x>Uant attempted to found an argument upon the ground that 

there have been cases in which accidents have been held to have occurred in 
the course of the employment when they occurred at some point or other, nr 
in some circumstances which come within the contract of employment. 
Now, without saying whether or or not it is a sound general principle that 
accidents which occur at some place which comes within, or in the exercise of 
some privilege that comes within, the contract of employment, arise in the 
course of the employment, it is sufficient to point out here that the right to 
use the particular pathway was no part of the contract of employment. It 
was a license given by the employer to the men who were coming to their 
work, but he cannot be said to have contracted that he would always give 
that license. It was revocable at any moment, and without reference to the 
conditions of any contract.

Cumberland, C.C.J., dealing with the point under discussion, 
said:—

It seems to me that w hile an employer is bound to give reasonable means 
of access ami exit to his workmen (see Webber v. Wansborough Paper Co.,|HM.r>] 
A.C. 51, 56) 1 would hardly be justified in holding one liable in a case like this, 
where the accident happened at such a distance from the actual place of work 
and so far outside the ordinary hazard of the employment, even though it had 
happened on the roadway and just east instead of just west of the boundary 
line between the respondent’s right of way and First St.
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He then refers to Walters v. Staveley, the authority of which 
lie thinks is considerably shaken by the judgment of Cozens- 
Hardy, M.R., in Longhurst v. John Stcuart & Son, [1916] 2 K.R. 
803, where he lays down the following proposition which he says 
is established by the authorities, (b) :—

When a workman is on the employer's land he wonltl lie a trespasser but 
for the contract of employment, and he is within the protection of the Act 
although the accident may hnp|>en when he is not actually at work, but is 
only going to or returning from his work.

Since the decision of the County Court Judge was given the 
report of the appeal from the Court of Appeal to the House of Lords 
in the Longhurst case has come to hand, [1917] A.C. 249.

Lord Dunedin, at p. 257, referring to the proposition laid down 
by Cozens-Hardy, M.R., in the Court of Appeal, said:

... I am therefore hound to say as I do, with great deference to a most 
learned judge win» has s|>ccially illumined this branch of the law, that I 
think that prohibition (b) in the judgment of the Master of the Rolls is too 
idwolutdy put. It is not a universal rule, although the authorities he refers 
to are cases where the control of the premises afforded, with the other 
circumstances of the case, the necessary evidence.

Counsel for the appellant strongly relied upon the case of Nicol 
v. Young, 8 B.W.C.C. 395. In that case it was laid down that 
whenever a workman is actually going to his work upon a road 
provided by his employer, or recognized or pennitted by his 
employer, and is actually within the premises, an accident befalling 
him is one “arising out of and in the course of the employment.” 
This case, however, is a decision of the Scotch Court of Sessions 
and is not in line with the English authorities.

I think the appeal fails and should be dismissed with costs.
Appeal dismissed.

MAGRATH v. COLLINS.
Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart, Beck and 

Walsh, JJ. October t9, 1917.

Principal and agent (| II—8)—Liability for agent’s representations 
—Sale or land.

A principal is bound by the representation and inducements made by 
his agent, within the scope of the agency, while negotiating a sale of land 
for him, even though they be unauthorised, unless they are disaffirmed 
by the principal as soon as known to him.

Appeal by defendant from the judgment of Hyndman, J., in 
an action for specific performance of an agreement for the sale of 
land. Reversed.

S. B. Woods, K.C., for appellant ; J. E. Wallbridge, K.C., for 
respondent.
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Harvey, C.J., concurred with Stuart, J.
Stuart, J.:—A person who employs an agent to secure a 

1 finding contract for him with a third party is not lightly to he 
relieved from the obligation of a promise, guarantee*, or stipulation, 
which his agent has made in order to induce that third party to 
enter into the contract with his principal even though there was no 
specific authority for his act, and even though the inducing 
stipulation or guarantee was not inserted in the formal contract 
and was not directly brought to the notice of the principal.

The legislature of this province has, in one instance at least, 
recognized the justice of this view. By s. 4 of c. 15 of 1913 (2ml 
sess.) it was enacted that “notwithstanding anything contained 
in any agreement to the contrary the vendor shall lx* responsil.lv 
for all representations made by his agent or agents during tin- 
negotiations of sale etc/' Unfortunately this Act applies only 
to sales of farm machinery.

The fact is, however, that the plaintiffs employed Orser in
dividually ami also the company of which he was manager and of 
which they were directors and in which they held a two-thirds’ 
interest to negotiate the sale of the property in question.

Notwithstanding the special wording of the separate document 
signed by Orser in the name of the Edmonton Heal Estate Co., 
Ltd., I am convinced by a reading of the whole evidence that it 
was given by Orser and his company as an inducement to Collins 
to enter into the contract of purchase and therefore as agent or 
agents for the plaintiff; that is, to say the least, while he was acting 
as agent for the plaintiffs. I do not think it can l>e said that it 
was given merely to induce Collins to entrust the property with 
Orser and his company for re-sale. It was asked for by Collins 
before he sent the money and long before he signed the contract. 
Moreover, Orser had given to two of the persons, who were really 
purchasers and for whom Collins was to the knowledge of nil 
parties only a trustee, a previous letter dated March 11, in which 
he said, “1 hereby agree that there will be no further call on Mrs. 
E. Elkin and Mrs. E. Burrows for further money on block 12, 
Bellevue Addition Syndicate. (Sd.) Bruce R. Orser.”

It was said that the plaintiffs gave no authority to Orser to 
make such a stipulation. No doubt the evidence to shew such 
authority is w eak. But there is some evidence tending to shew that
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Magrath told Orser that he could “go the limit” in recommending ****** 
the property. However that may he, 1 think a specific authority 8. C. 
was not in the circumstances essential. It is said that the plain- Maorai-h 
tiffs hail no notice of what Orscr lutd done, but Orser was their (, '• 
agent and he knew what he had done. Was it not Orser's duty to — 
the plaintiffs to communicate his knowledge to them? 1 think it 
was. And the principle is that notice to an agent is notice to his 
principal whenever the agent is liound by his duty to his principal 
to communicate the notice to him. Sec Whitney v. (treat Northern 
Insurance Co., 3J D.L.H. 756, at 760. While this may not be 
sufficient in all cases to bind the principal finally, it is 1 think 
sufficient to burden him with the alternative of avowing or dis
avowing as soon as actual knowledge comes to him. And there 
was one very substantial piece of evidence shewing actual know
ledge at a very early stage. Orser said that shortly after his return 
to Edmonton he said to the plaintiff Holgate: “Are you aware of 
the fact that I guaranteed this here stuff?" This of course was 
after the main contract had been signed. But it was sufficient 
in my opinion to bring to the notice of the plaintiffs that their 
agent in order to secure the contract from Collins had given a 
guarantee of some kind. I think it was then their duty to enquire 
at once as to the nature of their agent's act and whim they found, 
as they would certainly have found upon enquiry, that the de
fendant had been induced by their agent to enter into the contract 
by means of the assurance given him in the document in question 
it was then their duty either to disavow the contract and return 
the money paid or to affirm it with the added condition. Not 
having disavowed it they must lie taken to have affirmed it with 
the condition attached and by that condition I think they are now- 
bound.

It seems to me, moreover, that the case of Hobson v. Hon,
35 D.L.R. 485, really has some 1 tearing on this case. There the 
purchaser was induced to enter into the contract by a representa
tion of the vendor’s agent that a certain clause meant a certain 
thing in law. The vendor was held ltound to take the contract 
in that sense. Here the vendor's agent did not indeed represent 
that the contract, which contained a similar clause to that in 
question in Robson v. Roy, meant a certain thing but he guaranteed 
in writing beforehand, and as an inducement, that the contract
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would be given a certain limited effect of a similar nature. ( >1 
course the principle is somewhat different. In Kobmn v. Hoy it 
was a question as to what was understood to lie the meaning of ;i 
certain clause in the contract . Here we have an antecedent st ipu- 
lation in writing to the effect that, whatever might lie contained 
in the contract to the contrary, the purchaser would have a ver\ 
limited personal liability.

But it seems to me that there is just as much reason to hold 
the principal to his agent’s act in the one case as in the other.

The subsequent letters of Collins are no doubt against him. 
but, in my opinion, they were written in ignorance of the true 
legal situation and they should not prejudice his case.

I think the appeal should lie allowed with costs and the judg
ment below amended so as to confine the plaintiffs to their right- 
against the property itself and the defendants should have the 
costs of the action except such as would have been properly in
curred in an action asking for a judgment for the sale of the land-, 
which would go no further, of course, than the statement of claim, 
that is, the initiation of the suit and as of a motion for judgment 
which should be allowed to the plaintiff and set off against the 
defendant’s costs. The statement of claim asks for a sale and the 
plaintiffs arc entitled to that.

Beck, J.:—The action was for specific performance (including 
a claim for a personal order on the covenant) of an agreement 
dated March 22, 1913, between Magrath Hart A Co. (a finit of 
whom the partners were Magrath and Holgate) as vendors, 
and the defendant as purchaser, of a number of lots and portion- 
of blocks in a subdrvision in Eilmonton known as Bellevue Addition. 
The price was 133,000, payable SI 1,000 down and the balance in 
3 equal payments on September 22, March 22 and Septemlier 22. 
following, with interest at 7% per annum.

At the time of the trial the title to the property had been 
transferred from Magrath Hart A Co. (the partnership composed 
of Magrath and Holgate) to Magrath Hart Limited (a joint stock 
company of which the shareholders were Magrath and his wife, 
and Holgate and his wife) as trustees for the vendors, so as. to 
quote Magrath’s words, “to make sure that they (the purchasers) 
would get title”; and again, to quote Magrath, “We changed our 
partnership to a limited company.” I make this last quotation as
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1 think it has some tearing upon the position which, 1 think,
Magrath and Holgate must accept with regard to another limited 8. ('. 
voinpany, the Edmonton Real Estate Co., Ltd., the sole share- Maorath 
holders in which were Magrath, Holgate and Orser, each holding ( 
one-third of the entire capital stock of the nominal amount of —-
§75,000, and of which Magrath and Holgate were directors and lwk,J'
( h ser managing director.

Magrath was in Toronto. Orser met him there. As the result 
of conversations it was arranged that Orser, as representing the 
Edmonton Real Estate Co., Ltd., should try and “syndicate” 
the property in question, that is, get together a number of people 
who together would purchase the property. Magrath had, very 
diortly before this, placetl the property in the hands of Burrows.
Orser hearing of this from Burrows went to Magrath and asked 
him why he had not told him that he wanted to sell the property, 
and Magrath suggest'd that Orser and Burrows might work 
together, and this was ultimately arranged, the Edmonton Real 
Estate Co. to sell and some arrangement for a division of the 
commission being made between Orser and Burrows.

Orser accordingly went to Trenton and saw Collins, who was 
his brother-in-law. Burrows had already arranged with two lady 
relatives, Mrs. Burrows and Mrs. Elkin, that they should put in 
$1,000 each. Orser in conjunction with Collins procured others 
to enter the syndicate so as to raise in all the necessary down 
payment of $11,000 less a certain amount which Orser was en
titled to deduct for commission and which was divided in different 
proportions between Orser, Collins and Burrows. The syndicate 
agreement is dated February 19,1913. The balance of the $11,000 
was paid by Collins on March 22,1913, by cheque to the “ Edmon
ton Beal Estate Co. which Orser endorsed “Edmonton Heal 
Estate Company, Ltd., per B.B. Orser” and sent to Magrath 
Hart & Co. who cashed it.

On the same day as Collins gave this cheque to Orser, Orser 
signed the following document :—

In connection with syndicate formed for the purchase of block 12 Belle
vue Addition in City of Edmonton for $:t3,000 of which the first payment of 
S11,000 has been paid. It is understood that 1 will have this block survevt*! 
and subdivided and look after sale of same—will also agree to finance the 
undertakingfrom this datcand relieve the syndicate from any further payments 
in connection with same regardless of any agreement which you as treasurer 
of the syndicate have signed or agreed to pay. It is understood that we (“I"
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changed to "we”) have the authority of the syndicate to dispose of Un- 
property to the best advantage. Each proposition will be submitted to you 
before closing and will l»e subject to your approval. Edmonton |{<. ! 
Estate Co., Ltd. Per B. R. ( traer.

The decision in the ease turns upon the operation of the fore
going document (which I shall call the eollateral agreement 
or of the real agreement or understanding in consequence of which 
it was signed and upon the question whether the eollateral agree
ment was made with the authorisation of the plaintiffs.

McDonald, one of the syndicate, confirms Collins' evident • 
He said that he did not know who was the owner of the propert y ; 
that Orser said that Magrath was president of the company mid 
that whatever he (Orser) did was all right ; that he would not have 
put a dollar into the project if Orser had not said that they would 
not have to put in another cent.

Weeks, another member of the syndicate, says substantially 
the same thing.

Burrows says that Orser was to sell through the Edmonton 
Heal Estate Co., and that Magrath said in the presence of him-elf 
ami Orser that there would be only one payment, and he (Burrow - 
would not have got his relatives to put in the *2,000 otherwi-c.

Magrath denies absolutely making any statement to the effect 
that no payment but the first would be called for.

Orser denies that he had any authority from Magrath to agree 
that no payment but the first would be required to be made.

So we have the evidence of Collins, McDonald and Weeks tli.it 
Orser told them in effect that he had the authority of Magrath to 
make the agreement represented by the collateral agreement. We 
have also Burrows' distinct evidence that Magrath gave such 
authority. We have Orser, while directly denying that lie had 
such authority, being compelled to admit that he gave Collins mu I 
his associates to understand that Magrath had given him authority 
to go as far as he liked in recommending the property, ami infer- 
entially he asserts that his statements to Collins and his associate.- 
were true.

All this certainly is sufficient to establish the authorisation of 
Magrath to the Edmonton Heal Estate Co., Ltd., as the agent of 
himself and his co-owner Holgate to enter into the collateral 
agreement. Looking at all the circumstances disclosed by the evi
dence and considering the probabilities I think this evidence
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should outweigh the denial of Magrath. It is a well recognised 
principle of law that if a principal authorises an agent in ambiguous 
language the authority of the agent extends to whatever may 
fairly In* taken to l>e the meaning of the authority—both to 
authorise the agent ami to bind the principal to third parties. 
The application of this principle may leave room for reconciling 
Magrath’s evidence with the facts while still rendering him anti 
his co-owner liable for the act of their agent.

Assuming then this to be the fact, the case as it stands is that 
the entire agreement between the plaintiffs anti the defendant is 
represented by two documents, (1) the agreement of sale and pur- 
chaw; made Iwtween the parties directly, and(2) the collateral 
agreement mat le between the defendant and the duly authorised 
agent of the plaintiffs expressly providing that one of the terms of 
the agreement of sale and purchase was to be ineffective. There 
is no reason why an entire agreement should not be so constituted 
i Eaton v. Crook*, 3 A.L.R. 1) and I know of no legal principle 
which prevents the collateral agreement from being effective 
against the unmentioned principal, though the agent doubtless 
Ik* also liable alternatively (see 2 Ruling Cases 456). It must la* 
very carefully observed that the collateral agreement is not a 
mere guaranty or independent agreement. It contains on its face 
a distinct express reference to a term of the main agreement and 
modifies it.

In this view the plaintiff is not entitled to a personal order 
against the defendant Collins on the covenant for payment con
tained in the agreement, but subject to this is entitled to specific 
performance of the agreement.

As to the question of title 1 think the view of the learned trial 
judge and his directions founded thereon should not lie interfered 
with.

The defendant by a counterclaim sought to recover back the 
down payment of $11,000. In the view I have expressed it is 
dear that this claim is not maintainable.

In the result, therefore, there should be a judgment for the 
plaintiff for the specific performance with a declaration that the 
defendant is not liable on his covenant for payment ami that no 
order shall be made agaipst him based thereon. I agree with the 
disposition of costs proposed by my brother Stuart.

ALTA.
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Walsh, J. (dissenting):—I am unable to agree with the view 
that my brother Reek takes of the Kdmonton Real Estate Co.V 
letter of March 22, 1913. 1 think that it is not an agreement 
collateral to the main contract but is an independent agreement 
I let ween the company and the defendant for the re-sale of this 
land by the company as agent for the defendant, by the terms of 
which the plaintiffs are in no sense bound. This letter was com- 
(Mised by the defendant and its language may therefore lie regard" 1 
as fairly describing his idea of it. It is an undertaking on the part 
of the company to have the projierty sulnlivided and look after 
the sale of it, to finance the undertaking and relieve the syndicate 
from any further payments under its agreement of purchase, 
upon the understanding which is set out in it that the company i> 
to have the authority to dispose of the property but that each 
offer made for it must be submitted to the defendant and lie sub
ject to his approval. I think that the whole scheme of this letter 
was to bind to its terms the company as the defendant’s selling 
agent, and that the agreement contained in it to relieve the de
fendant from any further payments under his contract with the 
plaintiff had its origin in wbat was practically an indemnity by the 
company against his liability for the balance of the purchase 
money or a guarantee by it that it would make re-sales of this 
land so that the deferred payments of the purchase-money due by 
the defendant would be thereby taken care of. This view is 
strengthened by the defendant’s letter of August 1, 1913, to the 
plaintiff, in which he says:—

As you an; aware this lot was purchased from the Edmonton Heal Estate 
Co., and the members of the syndicate here hold an agreement from the above 
company to the effect that regardless of any agreement made with you they 
will survey and subdivide the lot and look after the sale of same. They also 
agree to finance the undertaking from the date of purchase and relieve the 
syndicate from any further payments in connection with the property. It 
was understood and agnanl that before the second payment came due they 
would sell sufficient land to take care of this payment.

This letter marks a plain distinction in the mind of the writer 
between the plaintiffs and the company which is emphasised by 
its concluding paragraph, which is as follows:

None of the members of the syndicate which I represent art* able or willing 
to pay any more money at present on t his property and if you have l>een at 
fault in the matter I shall be obliged if you will kindly arrange to have the 
second payment extended for at least (i months to enable our represent at n e in 
Kdmonton to dispose of sufficient property to meet same.
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This letter wan written in lew than ft months after the agree
ment was made and in anticipation of the maturity of the first of 
the deferred payments which lmcame due on September 22, 1913. 
It clearly points to an admitted liability to make that payment as 
between the plaintiffs and the defendant with the latter's recourse 
against the company under its agreement. I quote this letter as 
the best evidence of what was in the opinion of the defendant 
himself the real reason for and the meaning of this agreement 
with the company for it was written when the facts were fresh in 
his memory and no trouble had arisen or was even apprehended. 
This view is strengthened by the references made to the question 
by the defendant in his subsequent letters to the plaintiffs. On 
December 26, 1913, he wrote:

I have already adviaed you that we have an undertaking from the Edmon- 
ton Real Estate C'o., through w hom these hits were |nirehaaed, guaranteeing 
to take care of all payments in connection with the purchase (if this land . . . 
(though he does go on to refer to the purchase of the property) with the dis
tinct understanding that no further payments would In* required.

He wrote again on February 2ft, 1914:—
1 do not wish to enter an action against the Edmonton Real Estate Co. 

but if you sue me 1 will be obliged to take action against them.
These letters confirm the opinion which 1 formed from the 

wording of the document that it was signed by the company and 
accepted by the defendant not qua agent for the plaintiffs but qua 
agent for the defendant on the proposed re-sale of the property, 
so that it in no sense binds the plaintiffs.

Apart from this document the agreement or representation or 
condition upon which the defendant relies is founded upon what 
verbally took place l>etween the parties in the negotiations which 
resulted in the making of the agreement. The defendant says it 
was a term of this verbal arrangement that he ami his associates 
were not to lie called upon to pay more than the initial cash pay
ment of $11,000. This is put forward as a material representation, 
which, in view of the plaintiffs’ present attempt to compel payment 
by the defendant personally of the balance of the purchase-money, 
not only entitles him to escape all further liability under the con
tract, but to repayment as well of the $11,000 paid, or in other 
words, to rescission of the contract. He certainly is not entitled 
to any such relief as that. His fullest remedy, if he is entitled to 
any, must be to have his personal liability limited as lie says the 
agrément was that it should be.
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I am of the opinion, however, that it is not competent for tin- 
defendant to set up this antecedent verbal agreement in defeasance 
of his written contract. The result of these verbal negotiation* 
was reduced to writing and the defendant by the written contract 
under his hand and seal covenanted with the plaintiffs to pay the 
full amount of the purchase-money with interest at the times and 
in the manner therein set out. In Hendeison v. Arthur, (1007) 
1 K.B. 10, the defendant was sued upon a covenant in a least- for 
payment of the rent. The defence which he attempted to set up 
was that there was an agreement antecedent to the lease in point 
of time by which the parties agreed that instead of payment in 
advance of said quarter's rent in cash as specified in the lease the 
lessor should be satisfied by the lessee giving in respect thereof 
bills at three months. The Court of Appeal unanimously held 
that such an agreement could not be set up. The judgment of 
Collins, M.R.,so completely covers this case that 1 will not attempt 
to add anything to it.

With much regret I find myself unable to agree with the result 
which my brother Beck has reached and, agreeing with him as I 
do on the question of title, I would dismiss the appeal with costs.

Appeal allovol

BAWLF GRAIN Co. ▼. ROSS.

Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Davies, Idingiorf 
Duff and Anglin, JJ. June it, 1017.

Contracts (| 11)—45)—Drunkenness—Void or voidable—Repudiation 
—Ratification.

The contract of a drunken person with one who knows of the drunken 
condition is not void but voidable, and repudiation to be effective must 
be within a reasonable time.

(11 A.L.R. 26, reversed.)

Appeal from the judgment of the Appellate Division of the 
Supreme Court of Alberta, 11 A.L.R. 26, reversing the judgment 
of the trial judge, by which the plaintiff’s action was maintained 
with costs. Reversed.

Symington,K.C., for appellant; Chrysler, K.C., for respondent. 
Fitzpatrick, C.J.:—There appears to have been considerable 

divergence of opinion in the courts at different times as to the 
validity of a contract entered into by a man whilst in a state of 
intoxication. This is pointed out in a note to the cast- in the 
House of Lords of Duller v. MulvihiU, 1 Bligh 137.

The law as laid down in the Co. Litt. 247a is that
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as to ft person who, by hie own vicious act, depriveth himself of his memory 
and understanding, as lie that is drunk that kind of non comp)* menti* 
shall give no privilege or benefit to him or his heirs.

But in Cooke <fc Hayworth, 18 Ves. 12, at p. 10, the Master of the 
Rolls said he apprehended that a deed obtained from a man in 
such extreme state of intoxication as to deprive him of his reason 
would be invalid at law. This was followed in other cases. 
However, I think the law must Ik* taken now' to Ik* as laid down in 
Matthews v. Baxte r, L.R. 8 Ex. 132, that the contract of a drunken 
man is not void but voidable only.

What is only voidable and not void cannot Ik- held as invalid 
until it has been rescinded. It is not enough to avoid the con
tract, that nothing is done to affirm it, it must Ik* disaffirmed. 
In Deposit Life Assurance Co. v. Ayscouyh, 6 K. * B. 761, the 
defence was that the contract was induced by fraud and Lord 
Cainpltcll, C.J., said:—

ll is now well settled that a contract tainted by fraud is not void, but 
only voidable at the election of the party defrauded. There is nothing on 
this record to shew that the defendant has avoided the contract by which he 
lM-came a shareholder. He had a right, if he pleased, notwithst anding t he fraud, 
to keep the shares ami receive the dividends; anil he may have intended to 
do so. The plea, therefore, should go further, and shew, not only that he 
was induced to become a shareholder through fraud, but that on discovering 
the fraud he disaffirmed the transfer of the shares to him. In .Xewry ami 
Enrnski'len K' Co. v. Coombr, 3 Ex. 5tW>, the plea was infancy, and that the 
defendant, whilst an infant, disaffirmed the transfer. It was held that, if the 
defendant, after coming of age, affirmed the transfer, that would lie a matter 
for replication, and not'd not be negatived in the plea; but then*, the plea 
shewed the transfer void, unless an affirmative act were done to n'lider it 
valid; here it shews the transfer valid, unless an ad was done to avoid it.

CAN.
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In Oakes v. Turquand, L.R. 2 ILL. 325, which was also a case 
of fraud, it was held that a party defrauded may rescind the 
contract, but he must do so within a reasonable time.

The courts can look with no favour on the defence of in
capacity through drunkenness, and will certainly extend to the 
defendant in such case no greater privilege than to one induced 
to enter into the contract through fraud.

The respondent, if he meant to avail himself of the privilege 
allowed him by the law of avoiding the contract by pleading 

his own vicious act,” was bound to disaffirm and to do so prompt
ly. The fact is that he did nothing for more than a month. 
He was not entitled to wait and see whether the price of wheat 
went up or down, and disaffirm or affirm the contract accordingly.

The appeal should be allowed w ith costs.



022

CAN.

8.C.

Bawlf
tiRAIN

Co. 
KoSS. 

Davies. J.

Dominion Law Reportn. [37 D.L.R

Davies, J.:—Ever since the case of Matthews v. HaxUr, L.l{. 
8 Ex. 132, in 1873 was decided, the law has t>een settle<l that tb< 
contract of a man too drunk to know what he was about when 
entering into it, is voidable and not void, and therefore capable of 
ratification by him when he becomes sober.

Such a contract is on the same footing as a contract made In 
a j>erson of unsound mind, whose mental incapacity, in order t<> 
avoid the contract, mVist be known to the other of the contracting 
parties, imperial Loan Co. v. Stone, [1892] 1 Q.B. 599.

In the case tiefore us the respondent entered into a contract 
with the appellants for the sale to them of a quantity of wheat 
for future delivery at a certain price, and it was found b\ the 
trial judge as a fact that, when he did so, lie was drunk to tin- 
know ledge of the agent with whom he made the contract in tin- 
sense of not l>eing capable of fully appreciating the transaction.

The question on this appeal therefore was whether he had 
elected not to repudiate the contract within a reasonable time 
after he became sober and had full knowledge of his contract

The contract )>eing voidable only and full knowledge of it' 
nature and terms, and that he had entered into it being brought 
home to him the day after he entered into it when he was perhrtlv 
sober, he was bound, in my opinion, within a reasonable time 
thereafter to repudiate it if he desired to do so, or at any rate if he 
delayed making any election with regard to it to do so at hi' 
peril if such delay causes loss or <lamage to the other party.

The contract was one relating to the sale of grain, a corn»uhUn
varying in price from day to day, ami this necessarily constitutes 
an important element in determining w hat would Ik* an unreason
able time for him to wait before attempting to repudiate. He had 
knowledge on the third or fourth of Octolier, some days after he 
entered into the contract, that the plaintiffs considère»I the 
contract a good ami binding one. He knew all alxmt wheat, its 
varying price in the market, anti wrhat a speculative contract In- 
had entered into.

Later in the month of October he was again advised by the 
plaintiffs as to the shipment of the grain he had agreed to sell. 
He took no action for delivery, evidently awaiting to see wlmt the 
market price would be. If the price of grain fell, he stood to 
win by holding to the contract. If it rose in price he stood to



37 D.L.R.) Dominion Law Reports.

lose. He waited till November (i, when the price lm<l gone up ^ 
substantially, and then he took his first step towards repudiating. 8. ('.

In my opinion, looking to the speculative character of the Bawlt 
article he had agreed to sell ami deliver at a future date, he was °*(AlrN
then too late. By his continued silence during the whole month v. 
of October, and up to November 0, he must, in my opinion, under ^L088 
the facts as proved, be taken to have affirmed the contract Uaviw'J- 
originally voidable. If the market had fallen I cannot entertain 
a doubt that he would have elected to affirm and claim the price 
his contract called for. He waited an unreasonable time under the 
circumstances Itefore repudiating, and will Ik* held therefore to 
have affirmed.

But it is contended that the defendant, having been found 
to have entered into the contract while drunk, with the knowledge 
of the plaintiffs' agent, the contract must be held to have been 
obtained by fraud anti hud not been affirmed.

In cases of contracts obtained by fraud it was held by the 
Exchequer Chamber in Clough v. London and Xorth Wésttrn IL 
Co., L.R. 7 Ex. 2ti, at 35, that “the question is, has the person 
on whom the fraud was practised, having notice of the fraud, 
elected not to avoid the contract? or has he elected to avoid it? 
or has he made no election? . . . We think that so long as
he has made no election he retains the right to determine it 
either way, subject to this, that if in the interval, whilst lit- is 
deliberating, an innocent third party has acquired an interest in 
the property, or if in consequence of his delay the position even 
of the wrongdoer is affected, it will preclude him from exercising 
his right to rescind."

Now 1 cannot doubt in this case that even if it was held that 
defendant’s conduct up to the time of the sale by the plaintiffs 
did not amount to an eleetion one way or the other the con
sequence of his delay seriously affected and prejudiced the plain
tiffs, who, in the ordinary course of business, sold the grain which 
the defendant had agreed to sell, and deliver to them, at u loss 
which they now seek to recover, and that this consequence of 
defendant’s delay precluded him from afterwards exercising his 
right to rescind.

I would allow the appeal with costs here, and in the court 
appealed from, and restore the judgment of the trial judge.
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Idington, J.:—I think thin appeal should h<‘ allowe<l with 
costs.

The com lit ion of the res|M>mlent, when he signed the agree
ment of September 30, to well appellant his wheat, was such 
(to the knowledge of the latter's agent) as to entitle him upon 
the receipt of the ap|>ellant’s confirmation thereof, to repudiate 
the contract.

The contract Inmnd appellant from the moment res|>ondfM 
received that confirmation and he alone having the option, could 
not hold the other an unreasonable length of time in such sus
pensory condition.

There is ample authority that lapse of time with full knowltslgi 
of the facts such as the trial judge has found herein that the 
respondent had, may furnish such evidence of acquiescence on the 
part of him entitled to repudiate a voidable contract as an election 
not to exercise his option and deprive him thereof.

Each case must Ik* determined upon a due consideration of 
what is reasonable in the circumstances.

The argument that there must Ik* some affirmation or rati
fication communicated to the other party by him having such an 
option, seems to Ik* quite untenable.

If the surrounding facts and circumstances are such as render 
prompt repudiation a duty resting upon him who desires hi 
exercise his option in such a case then an unreasonable length of 
time taken to communicate his decision when there is nothing in 
the case excusing him from doing so, binds the court, 1 think, 
in law, to hold him to have determined to abide by his contract

I think, in this case, no fair minded man could have refrained 
from res|>onding to the confirmation received, and read when solier. 
unless upon the hypothesis that he had decided not to exereix- 
his option.

A month’s consideration was far more than necessary, and but 
for the rising market, I suspect the respondent never would 
have had any hesitation, and would not have needed the appellant > 
letter of October 20, reminding him of his duty.

Why did he not answer that communication? Was it I>ecnun
lit- felt he could sell for a higher price? Possibly in fact he did 
anti realized a handsome profit exceeding appellant’s loss. Fair 
dealing between men is what I think the law aims at in such 
cases as this.
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To infer acquiescence from respondent’s failure early in Octo- 
lier, upon reading the communication of appellant, to exercise 
his option, proceeds u|M>n that view.

Vnfortunately the development of the law upon the subject 
has lieen of that misleading character, that though great lawyers 
held that a contract by a man so drunk as to l>c incapable of 
understanding what he was about was void, as shown (in 1845) 
by flare v. (hlmm, 13 M. k W. 623, and earlier cases yet in 
MotUm v. Vamrour, 4 Kx. 17, the results of a contract with a 
lunatic were treated differently and then (1873) in Matthew* v. 
Harter, L.R. 8 Kx. 132, on a demurrer to a replication which 
affirmed that after the defendant became sober, and able to 
transact business, he ratifiai and confirmed the contract, the 
replication was held good ami the learned judges tried to explain 
away the prior judicial expressions relative to the like contract, 
and held it was only voidable at the option of the drunken man.

I have assumed this latter tieeision to express the law as 
existing now, but that is very far from supporting the proposition, 
s<-eminglv assumed below, that some overt act of ratification 
communicating to the other party to the contract the decision 
or election of the drunken man is necessary.

All that was deeided in Matthew* v. Harter, nupra, was that 
actual ratification as pleadwl was a good answer. It did not 
decide the converse that ratification was necessary.

It simply implies that as you cannot ratify a void contract, 
it must be now hold as result of the decision that the contract 
of a drunken man is not void, but merely voidable. And to 
avoid it repudiation is necessary.

And hence it must Ik* treated as other voidable contracts of a 
like natun* in law. The cast's of fraud which enable one party 
to a contract to repudiate it are analogous, and in such cases the 
necessity for exercising the right of repudiation within a reasonable 
time after discovery of the fraud has been many times affirmed.

There so frequently occur circumstances excusing delay that 
no other rule can be luid down than to insist upon a reasonable 
course of conduct and that implies regard for the rights of others.

To maintain the judgment appealed from herein, would 
enable the drunken man to practise in such like cast's the grossest 
fraud with impunity.
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To bind him, an 1 submit the law requires, to repudiate if he 
desire within a reasonable time on discovery protects l>otli hik! 
promotes fair dealing.

A due observance of such principles requires the allowance of 
this appeal.

Duke, .1. (dissenting):—After a good ileal of doubt on tin- 
question whether the respondent is entitled to succeed for the 
reasons stated in the judgment of McCarthy, J., with which 
Stuart, J., concurred, 1 have come to the conclusion that those 
reasons ought to lx- given effect to, and, although I think tIn- 
appeal fails on other grounds which do not depend upon those 
reasons, 1 think it is right to state the fact of my concurrence m 
them. Voidable, as applied to contracts, is not unambiguous. 
Among common lawyers it is used indifferently to express tin- 
fact that a contract or transaction ex facie valid, which somebody, 
nevertheless, is entitled, at his option, to treat as not binding, i- 
in truth valid until the person so entitled has done w hat amounts 
in law to an elect ion to treat it as null ; ami to express the fact that 
a contract or transaction ex facie subsisting is, vie à vie one of the 
apparent |>artics to it, of no legal effect until he does something 
which amounts to an election on his part to adopt it as binding 
upon him or to enforce it against somebody else.

And, therefore, when it is said that a contract lietwecn a 
person of unsound mind or drunk anil being in such a condition 
as not to appreciate what he is doing, and another who know s his 
condition, is voidable at the option of the former, the statement is 
ambiguous. The rule of the Roman law appears to have been 
that where incapacity arising from infancy or unsoundness of 
mind existed, there was no contract of which the law could take 
notice liecause of the absence of assennue.

The course of development in the Knglish law of the rule 
governing the rights of a person entering into a contract or 
going through the form of entering into a contract while insane 
is very clearly traced in the jmlgment of Fry, L.J., in Ini ferial 
Loan Co. v. Stone, (1892] I Q.B. 549. Under the old rule the 
incapable person was. by law, precluded from setting up his 
incapacity in answer to an action on the so-called contract. 
Under the modern rule this disabilitv is removed where it h
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shewn that the other party had at the time of the transaction 
knowledge of the incapacity of the other.

The rule thus stated is consistent with two diverse theories 
concerning the true juridical character of the act or acts u|x>n 
which the action is bustxl. The law may regard the seeming 
contract as having no legal effect as against the party having the 
right to deny its validity until such party ratifies it. hut as lx‘- 
coming, on such ratification, a binding contract. On tin1 other 
hand, what occurred may he treated as a contract capable of 
lxiing invalidated at the option of the person entitled to dispute 
it. hut valid unless and until rescinded hy him.

There is no decision which authoritatively sanctions either of 
these two conflicting theories to the exclusion of tin* other. The 
more logical view would appear to be, however, that, there being 
an absence of capacity to assent ami consequently no assent, there 
is no contract at all until assent is supplied hy something amount
ing to ratification. This view is not inconsistent with that 
branch of the rule w hich enables the temporarily incapable person, 
once he has recovered his capacity, to hold the other party to 
the apparent bargain, because this may be regarded as a just 
consequence of the unconsciencious conduct of the latter in 
attempting to bring about a contract with a person knowing him 
to be incapable of understanding what he was doing, ami indeed 
this is the plight in which, as a general rule, a person contracting 
with an infant finds himself or may find himself, though ignorant 
of the fact of non-age and having no reason to suspect it. The 
language of the judges who decided Matthew* v. liaxter, L.H. 8 
Ex. 132, as well as the language of text writers (see, e.y., Anson on 
Contracts, p. 151), points to this as the more generally held 
theory.

The distinction is plain, of course, between cases where there 
is no consent because of no capacity to consent ami cases in which 
there is true consent, but consent brought al>out by such means 
or arising under such circumstances as to entitle one of the parties 
to disaffirm the transaction; ami in the case, it may lx* olwerved, 
of the temporary lunatic or the drunkard, the above-mentioned 
considerations have even greater force than in the case of the 
infant, for in the former cases absence of assent is a fact, the 
incapacity is an incapacity in fact, while in the case of the infant
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there may l>e and in moat instances there ia, no doubt, a real 
assent in fact. In Oaken v. Turquand, L.R. 2 H.L. 325, at 375, the 
judgment of Ix>rd ( olonsay points to the distinction existing 
between the force of the word voidable as applied to contracts 
entered into by a person sui jurit but procured by fraud and as 
applied, on the other hand, to the contracts of incapable persons.

It is no answer to this to say that the law regards as actual 
fraud the conduct of a person who procures a seeming contract 
from a drunken person or a person temporarily insane, to such a 
degree as not to know the nature or effect of the transaction he is 
purporting to take part in. It has been held, and, in my jwlgment. 
rightly held, that conduct such as that of the agent of the appcllani 
company disclosed by the evidence before us is fraud in fact 
and fraud indeed of a very odious kind—not in contemplation of 
law merely. The argument presented on behalf of the appellant 
company is that liecause the conduct of the other party in acting 
with knowledge of the incapacity of the person sought to be charged 
is an essential element in the latter's defence, therefore the trans
action, which in fact never was a contract, liecause the hypothesis 
is that there never was any assent in fact, must be treated in law 
as belonging to the class of true contracts resting upon an actual 
OAwnsw nd idem, but capable of disaffirmance by reason of 
fraud. But what justification can there be for erecting this 
fiction of assent? I can see no reason for it and there is certainly 
no authority for it. On the other hand, the view which has found 
acceptance in the court Mow can l>e rested on grounds which are 
simplicity itself—the knowledge possessed by the capable person 
of the other's incapacity entitles the temporarily incapable person 
to set up the temporary incapacity and at the same time preclude' 
the capable party from denying that there was a contract in 
fact if the other, after he has recovered his capacity, chooses to 
affirm it. That is a view which appears to lie consonant not only 
with sound theory bv* with justice anti convenience as well.

But I propose to consider the appellant company's rights 
upon the hypothesis also that the so-called contract of the drunk
ard or of the person temporarily insane falls within the other 
class of voidable contracts, namely, contracts which are capable 
of Mng disaffirmed by one of the parties, but until disaffirmed 
are valid. On behalf of the appellant company it is contended
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that the no-called contract of a drunkard, the other party having 
knowledge of his condition, are binding u|x>n the drunkard unlew 
disaffirmed by him, and that the rules governing this right of 
disaffirmance are the same as those which govern the right to 
rescind a contract on the ground that it was obtained by fraudu
lent misrepresentation, and 1 shall consider the grounds upon which 
the appeal is based on that hypothesis.

The respondent, it is said, first in fact elected to affirm the 
contract, and secondly, by his conduct,' precluded himself from 
disaffirming the contract, fiecause («) he delayed his disaffirmance 
for an unreasonable time, (6) by his conduct he led the appellant 
company reasonably to believe that he intended to affirm the 
contract, upon which belief they acted to their prejudice, (c) by 
n?ason of his delay the position of the appellant company was 
prejudicially affected in a substantial degree.

These contentions raise questions of law ami of fact. First, 
as to the law. The common law doctrine on the subject is ex
plained and discussed in several cases. I shall refer in particular 
to the judgments of the Exchequer Chamber in ( lough v. London 
and North-Western R. Co., L.R. 7 Ex. 2b; Morrison v. Universal 
Marine Ins. Co., L.R. 8 Ex. 197, which must In* read with the 
judgment of Lord Blackburn in Scarf v. Jardine, 7 App. ('as. 345, 
at 361 ; the judgment of the Privy Council in United Shoe Machin
ery Co.v. Brunet, 11909] AX'. 330; ami the judgments of the 
l^iw Lords in Aaron's Reefs v. Twins, [1896] A.C. 273. I shall 
deal first with the contention that the proper conclusion from the 
evidence is that the respondent, l>efore the action was brought, 
elected to affirm the so-called contract.

Election is something more than the mere mental operation; 
choice in itself is not sufficient, as Lord Blackburn said in Scarf v. 
Jardine, at 360 and 361. The choice must l>c expressed by
words or by unequivocal act. “The determination of a man's 
election shall be by express words or by act:" Clough v. London 
and North-WesUm R. Co., supra, at p. 34; “act" is explained in 
the same judgment to mean unequivocal act, and in Scarf v. 
Jardine, supra, at p. 361, Lord Blackburn explains unequivocal 
act to mean: “An act which would In* justifiable if he had elected 
one way and would not be justifiable if he had elected the other 
way.”
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Elen*tion, therefore*, involves the determination to adopt ;i 
given course and the manifestation of that determination b> 
words or by ae*t “under cire*umstance*s which hind” the person 
alleged to have made his election (Clouyh v. London and Ntrrth- 
W extern It. Co., L.R. 7 Ex. 26, at 35). Lord Blackburn does 
indeed say. in his judgment in Scarf v. Jardine, 7 App. Cas. 
345, at 361, that,
whether lie intended it or not if he hus done an une<|uivoeal act . . . the fact 
of iiia having done the unequivocal net to the knowledge of the (icreona con
cerned in an election.
On the other hand, the Court of Exchequer ( 'hamber, in Morris on 
v. Universal Marine Inn. Co., L.R. 8 Ex. 197, at 207, held that 
if there really was no election, it ia wholly immaterial whether the pi aim ill 
understood or had a right to understand the conduct of the defendant as 
amounting to an election unleaa under that lielief he altered hia position
It appears that this was not the view of Bramwell, B., seeCro/f 
v. Lumley, 6 H.L. Cas. 672, at 705, and Morrison's case, at 200. 
or, as already intimated, of Ixird Blackburn. In the view I 
take of this appeal it will not l>e nect»ssary to consider whether 
the opinion expresses! by the Exchequer Chaml>cr in Morrison * 
case on this point is part of the ratio decidendi and binding upon 
us Itecause the ap|>ellant company has quite failed to shew eithe r 
woreis or anything which in any view could Ik* elescril>eel as an 
uneepiivocal act evidencing the existence of a determination on 
part of the respondent to affirm the contract .

The <*on<luct e»f the* responele*nt relevant te> the pe»int now 
uneler eliseussion—was there in fact an election to affirm may 
be* briefly eleseribed: The sewalleel contract is found in a elocu- 
me*nt signent by the* re*spemelent anel witnesses! by the appellant 
company’s agent Sitnpse>n, e»n Se*ptemlH*r 30, by which the res
pondent undertook to sell certain wheat to the appellant c< 
pany. The* document was signent in eluplicate*, one of the <lui*li- 
cate*s lieing handenl te» the re*spe»nde*nt by the* age*nt and afterward- 
elisceivereel by himself or his wife in his pex-kets. The document 
doe»s ne»t in itself evielence a contract l»ee*ause* it e*ontains no evi- 
ele*ne*e* e»f assent e»n part of the appellant eemipany ; that, howeve r, 
was supplieel senne days after the ap|>ellant had ree*overcel freun 
his spree* by a letter fmtn the* appellant e-ompany, which in fact 
wras the first cennmunie*ation to the* respemdent, so far as the 
evielence she*ws, of any <le*claratie»n on behalf of the appellant

It. J:
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company that they were contracting with him to purchase what 
he wan promising to sell. The respondent took no steps to earn
out the contract. On Octolier 20 (the wheat had l>een sold for 
<)ctol>cr delivery) the api>cllnnt company wrote him saying that 
he was probably too late for October delivery, and was too late 
in fact unless the cars were already en roule, and suggested that 
the sale should In- transferred to Novenitier delivery. The 
respondent made no reply. In the meantime the respondent had 
learned of the fact that he hud signed some paper while he was 
in a state of drunkenness, but there is no evidence to shew when 
he learned (and there was no cross-examination on the point) 
that his state of drunkenness was of such a character us to make 
it apparent to the appellant company's agent that he was unable 
to understand what he was about.

1 pause; here to point out that the appellant company down 
to the conclusion of the trial insisted, in the first place, that the 
respondent was capable of understanding what he was about, and, 
in the second place, if he was not, that the agent Simpson believed 
and properly believed that he was not incapable of transacting 
business. In these circumstances it was strictly incumbent upon 
the appellant company to ascertain by cross-examination of the 
respondent when he became aware of the fact essential to his right 
of rescission that Simpson, the apiiellant's agent, knew he was 
unfit to transact business; for the uppcllunt company’s plea of 
election cannot succeed unless it is at least shewn and affirmatively 
shewn that the conduct relied upon as constituting election or 
evidencing election w as pursued in light of precise cognisance by 
the respondent of the material facts entitling him to disaffirm. 
Wilxon v. Thornbury, 10 Ch. App. 239; Jarrell v. Kennedy, ft (Ml. 
319,326, 136 E.R. 1274; Lachlan v. Reynolds, Kay 52, 69 K.K. 23. 
I am assuming tlrnt knowledge of facts being proved a knowledge 
of the right to rescind resting on the common law- rule above- 
mentioned may be presumed but knowledge of all the essential 
facts is necessary, and, in view of the |>osition taken by the 
appellant company, it was incumlient, as 1 have said, upon them 
to shew this essential fact by cross-examination if necessary : six; 
lord Davey’s judgment in .1 (iron's Iteefx v. Twist*, [1896] A.C. 
273, at 295.

Is there, then, evidence of an actual determination by the re-
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spondent not to exercise his right of rescission? This is n question 
of fact. What must lie prove I is conduct which dearly establish' , 
that the respondent did in fact determine to affirm the contract 
after he hail learned the material facts entitling him to disaffirm 
it. The evidence to the effect that he had casually remarked tlmt 
he had sold his wheat may In- rejected (if for no other reason 
because it is altogether tisi vague to be of any value. I shall have 
something to say presently as to the legal effect of such a casual 
remark made to a stranger. Nothing remains hut delay. t'pnn 
that a certain amount of precision is necessary in justice to the 
res|tondent. It is quite plain that some time liefore tic tolas 31. 
that is to say, within 3 weeks after the signing of the so-called 
contract ami prolialily within 2 weeks after the receipt of the so- 
called confirmation, ami one may reasonably surmise not mon 
than a week or 10 days after the respondent had obtained am 
kind of definite information as to the circumstances of the signing 
of the document relied upon by the appellant company (one must 
at least presume this against the appellant company, on whom the 
onus of proof lay, ami whose counsel delilierately refrained from 
cross-examining on the |mint) the respondent hail decided not to 
carry the so-called contract into execution. The appellant com
pany has refrained from giving evidence on the point, although 
their agent Simpson was called, ami it is impossible to suppose 
that he was not aware of the facts, but the company's own letter 
of Octolier 20th, is sufficient evidence that, in order to fulfil the 
terms of the contract (time was, of course, of the essence of iti. 
it was necessary that the respondent should licgin his preparalor, 
steps some days, at all events, anterior to that date. “Of course." 
they say, “you will not lx- able to make Octolier delivery utile- 
you have the cars on the road now." The tenor of the letter makes 
it quite plain that the ap|x-llant company had no doubt whatever 
that October delivery would not lx- made, that is to say, deliver, 
in execution of the contract, and, in the alieenee of evidence In 
the contrary, it must lx- assumed against them that they, through 
their agent, were perfectly aware that the cars wen- not en rnulr and 
that the respondent had taken no steps to that end.

In these circumstances it seems tu lx* idle to suggest that 
there is any proof of an actual determination by the respondcni 
not to rescind. Such pericxl as elapsed from the time when the
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respondent became aware, on the receipt of the so-called letter <if 
confirmation, that th<‘ appellant company were treating this 
piece of trickery as a matter of serious business down to the time 
when he must have known that failure to make preparations would 
involve default on his part if he was under a binding contract to 
deliver in October is reasonably accounted for hv assuming that 
his attention was engaged during that period, first, in discovering 
the facts or endeavouring to discover them and the evidence avail
able to prove them; secondly, in ascertaining what his rights were; 
and again, in deciding, once having arrived at the conclusion that 
he could treat the document signed by i.im as a nullity, whether 
it would l>e more favourable to his interests to treat the trans
action as binding on him or not.

That he was in fact waiting. Indore committing himself to 
affirm or disaffirm, to ascertain the course of the market is one of 
the contentions put forward on ln-half of the appellant company. 
If he did so, that is, of course, conclusive against anything like 
election in fact to affirm.

Indeed, where a contract has ltecn procured by fraud and the 
wrongdoer seeks to fasten the liability upon the person wronged on 
the ground that lie has elected against rescission ami where the 
contract has reniai nisi executory, that is to say, where nothing 
has passed to the person defrauded which it would In- his duty to 
give up on the exercise of his right to rescind, where nothing has 
licen done by the wrongdoer in the execution of the contract, that 
is to say, nothing which he was bound by the terms of the contract 
to do, where then- com lit ions are present the installées must la* 
rare in which lapse of time perw, however great, would constitute 
sufficient evidence of an election not to rescind. What is there, 
in such circumstances, in the conduct of the defrauded person 
inconsistent with the exercise of his right (when the defrauder 
seeks the aid of the court to profit by his wrong) to declare that 
the contract is not binding liecause it was procured by fraud? 
Ex hypothcfti, the defrauder knows that he is not entitled to enforce 
the contract, ami that repudiation is one of the risks he must face. 
The victim of the fraud is assumed to know that also. Why 
should the victim not sit down and await attack? Why should it 
l*e inferred, from the fact that he has done so, that he has given 
up his right to repudiate?

42-37 D.L.*.
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The statement in the judgment of the Kxvhequer Chamber 
in ('louyh v. Loudon and North-Western Ry. Co., L.tt. 7 Ex. 26. 
that lapse of time without riwinding will furnish evidence that tin- 
victim has determined to affirm the contract was used with 
reference to the case of a contract in part executed tiy the delivery 
of the goods on the one hand and by the payment in part of the 
price on the other, and 1 have found no case where it was a ques
tion of rescission on the ground of fraud of a contract which has 
remained wholly executory in which lapse of time alone has actu
ally lieen held to amount to such evidence of the determination 
to affirm. I am inclined to think that the law is correctly stated 
in Spencer Bower’s Actionable Misrepresentation, at p. 282. par. 
321, in the following terms: -

Delay, laehrs. and acquiescence are constantly referred to in connertion 
with prom-ding* for rescission a* if, of themselves, they constituted affirmative 
defences thereto. This is quite a mistake. And it is a still greater error to 
use these expressions (as the term “laches” in particular is frequently used 
with an underhing suggestion that the représentée owes a duty to the repre
sentor in the matter, the failure to discharge which renders him guilty of con
duct which, of itself, raises a personal equity against him in favour of the re
presentor. The only legal consequence of the representee's inaction i-. 
either to furnish some evidence, with other facts, in sup|sirt of a plea of 
knowledge or affirmai ion, against himself, or to give scope for the inten ca
tion of tin- ju* lerlii or of the plea of inability to make sjieeific restitution t<> 
the representor: hut where the inaction, for however long a period it extends, 
is not sufficient to constitute such evidence, nr where, notwithstanding tln- 
lapsc of time, no innocent |ierson has in fact aequiml rights or interests under 
the contracts sought to lie set aside, and the projierty to In- restored to tli 
representor, as the condition of n-scission, can Is-so restored in the saun
as that in which it was received, the delay. Inches, or so-called “aquicsceiin 
goes for nothing which is tantamount to saying that per wc, these matter - 
constitute no defence.

It is true that in the treatise on Misrepresentation and Fraud, 
in Lord Halsbury’s collection, of which S|x*neer Bower is tin- 
author, published in Bill, par. 1771, vol. 20. p. 7.V2, it is stated 
that, with other facts or “even without them, delay, if very great, 
may constitute evidence of affirmation,” but the authorities cited 
for the proposition arc Cloutjh'.s ease, L.H. 7 Ex. 26; Lind sa a 
I’rtrolaun ('o. v. Hurd, L.tt. 5 l\( '. 221; and Aaron's Reefs case, 
(1896) AX’. 273 ; in every one of which the contract had at lend 
in part been executed; and the observations of the Law Lord* in 
the last-mentioned case, ami especially the observations of Lord 
Macnaghten and Lord Davey, seem to indicate that in their «pin-

1
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ion whore the obligation sued upon had assumed the form of a 
debt iimplicitcr, the supposed debtor intending to reseind on the 
ground of fraud was entitled, in the nlwenec of spmal circum- 
stances. to sit down and await attack, and that consequently no 
inference could arise against him from failure to take active steps 
towards repudiation.

It is argued, however, that there are special circumstances 
here which, added to the rcs]>ondent's inaction, support the sug
gested inference. It is said, first, that the respondent must have 
I teen aware of the practice of the appellant company making 
sales against their purchases as soon as the purchases were made 
and relying upon the purchases to enable them to fulfil their 
contracts of sale; and. moreover, that the letter of confirmation 
received a few days after the date of the so-called contract must 
have apprised the respondent of the fact that the ap]>cllant com
pany were in this particular case relying upon the transaction as 
a genuine purchase. There is no evidence as to the respondent’s 
knowledge, since counsel for the appellant company did not ven
ture to cross-examine him on the point, and it seems an extra
ordinary thing to ask this court to presume such knowledge in 
the absence of any suggestion in the evidence. As to the letter of 
confirmation, here again the cross-examiner was too timid. ( oun- 
sel for the appellant company suggests in his factum that the 
respondent must have known, when he received that letter, that 
the Winnipeg officials of the company were unaware of the trick 
that had been played upon him. That is a contention which, if 
it was to be insisted upon, should have been raised at the trial 
and pressed in cross-examination.

Hut it is surely extravagant to suggest that any inference can 
can la- founded upon the silence of such a man as this respondent 
in these circumstances, even granting the assumptions upon which 
the appellant company's counsel asks us to proceed. The re- 
> pondent was at least aware of this, that the one person who was 
acquainted with the material facts was the appellant company’s 
agent Simpson, the material facts, that is to say, not only of the 
impugned transaction itself, but touching the appellant com
pany's business practice and the risks, if any, they were taking 
in treating this contract as an enforceable sale, and if we are to 
-peculate as to what was passing in the respondent’s mind, with*
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out the benefit of his own explanations, why should we suppox 
him to have assumed that their agent would not protect tin- 
appellant company by giving them full information?

The next sulxlivision of this topic concerns the question 
whether, assuming there is some evidence of a determination not 
to rescind, there is any evidence of expression by word or by act 
of that intention in such a way as to constitute an election within 
the meaning of the law. Expression by word there was none, 
since the casual conversation already referred to cannot Ik* brought 
within that cutegory. There was no communication to the other 
party concerned, and it is impossible to affirm that such a vagm 
casual expression uttered in such circumstances was uttered, to 
use the language of Bramwell, B., in Croft v. Lumlcy, 6 ILL. Cas. 
672, “under circumstances which bind him.” I have already said 
sufficient to shew that the respondent’s inaction did not fall within 
Lord Blackburn’s definition of unequivocal act in Scarj v. Jarditu, 
7 App. Cas. 345, at 361, “An act which would be justifiable if In 
had elected one way ami would not be justifiable if h< had elected 
the other way,” or within Baron Bramwell’s language in tin 
passage quoted in the judgment of the Exchequer Chamber in 
Clough's case, L.R. 7 Ex. 26, with approval: “Act inconsistent 
with his avoiding.”

This much the law makes clear, that the determination of tin 
victim’s choice alone does not in itself constitute election. The 
law does not, as I have already said, take note of subjective event > 
in the stream of consciousness save in relation to or as manifested 
by some external word or deed. See Clough's case, at 34 and 35; 
Morrison s case, L.R. 8 Ex. 197, ut 203, 204, 205, and 206. In 
what circumstances the expression of an actual intention to 
take one course or the other, adequate in itself, but not com
municated to the other party concerned, is sufficient to constitut< 
an election in such case as this does not concern us here. Nor 
are we concerned w ith the question suggested by a comparison of 
the judgment of Lord Blackburn in Scarf v. Jardine, 7 App. Cas. 
345, with the judgment of the court in the Exchequer Chamber in 
Morrison's case, whether (there having l>een no intention in fact 
to elect) an election is constituted by an act unequivocal in tIn
sensé in which Lord Blackburn used the word in Scarf v. Jardine. 
at p. 361, knowledge of which has been communicated to tin-
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wrongdoer; or whether, in addition to that, the wrongdoer must be 
shewn to have changed his position in consequence of the defrauded 
party’s act, and to have done so reasonably on the faith of the 
victim having made an election in fact. (See Morrison’s case.)

I come now to consider whether, under the three alternatives 
above mentioned, the appellant company have shewn that the 
respondent has precluded himself from disaffirming.

First, then, has he so precluded himself because he delayed his 
disaffirmance for an unreasonable time?

The conclusion I come to is that there is no absolute rule of 
law that a party to a voidable contract entitled to avoid it on the 
ground that it was procured by fraud will be held to have elected 
not to do so by reason solely of the lapse of time without dis
affirmance so long as the contract remains wholly executory.

I emphasize the fact that I am discussing only those cases 
where no property has passed, where possession of nothing has 
been obtained, that is to say, where the party seeking to avoid 
the contract has acquired nothing which it would be his duty to 
give up and where the party guilty of the fraud has done nothing 
in performance of the contract which the contract required him to 
do. Such cases must, of course, be distinguished from cases where 
the party defrauded has received some benefit under the contract 
which it would be his duty to give up on disaffirmance, or where, 
as in the case of an allotment of shares in a joint stock company, 
the party defrauded has, by acquiring the shares, at the same 
time acquired a status involving obligations or potential obliga
tions to third persons.

I ought perhaps to mention that in Aaron's Reefs case, [1896] 
A.C. 273, Lord Watson and Lord Hersehell pointed out that the 
defrauded person was not seeking the aid of the court to rescind 
the contract ; “he is merely resisting its enforcement by the party 
guilty of the fraud”; and even in cases in which the actual inter
ference of a court of equity is sought, as was laid down in Erlanger 
v. New Sombrero Phosphate Co., 3 App. Cas. 1218 (I refer to the 
judgment of Lord Penzance at p. 1231), delay is only material, 
first, as affording evidence of waiver of the right to rescind because 
in the circumstances it may imply acquiescence or seem as making 
it practically unjust to give a remedy.

In the elaborate discussion in Plough's case, L.R. 7 Ex. 20, by
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Lord Blackburn, then Blackburn, J., there is no suggestion of tin 
existence of any such rule; and in Morrison v. Universul Marini 
I ns. Co., L.R. 8 Ex. 197, in the Exchequer Chamber (Blackburn, 
being one of the court), it is said, at p. 205:—

The learned judge further told the jury that they were to consider whether 
the election was exercised within a reasonable time, telling them that the part \ 
to elect must do so within a reasonable time. It is not necessary to consider 
whether this direction is correct or whether the party entitled to elect max 
not do so at any time, unless in the meantime he has elected to aflirm the con
tract, or unless the rights of third parties have intervened, or the other par tv 
to the contract has altered his i rosit ion, under the belief that the contract was 
a subsisting one; for, if the latter be the correct view, the direction of tin 
learned judge was too favourable to the plaintiff, and of course he cannot 
complain of it.

If indeed it had apjreared that in consequence of the delay and of tin- 
absence of protests by the defendants, the plaintiff’s position had Ireen altered, 
and he had thereby been induced to believe that the defendants intended to 
waive their right to aviod the contract of insurance, and had consequent h 
abstained from affecting insurance elsewhere, we should probably have thought 
that, though there hail been in fact, no exercise by the defendants of tln-ii 
right of election, the case fell within the view taken in Clough v. L. <V 
N.W. lily Co. and that this question ought to have been submitted to tie 
jury. But, in truth, although the plaintiff was examined as a witness on bl
own behalf, he did not assert that he was induced by the defendant’s con
duct to think the policy a binding one, and consequently abstained from 
effecting a fresh policy.

One must not overlook the fact that in Morrison's case, as well 
as in Clough's case, the Exchequer Chamber was dealing with a 
contract which had been in part executed. In Morrison's case, 
indeed, not only had the insurance company received the premium, 
but, after knowledge of the misrepresentation giving them tin 
right to avoid the contract of insurance, they had actually delivers I 
the policy to the plaintiff and in fact took no step to rescind tin 
contract until after they learned of the loss of the risk.

In Aaron's Reefs v. Twiss, [1896] A.C. 273, Lord Watson, at 
291, Lord Herschell, at 291, Lord Macnaghtcn, at 293, Lord 
Davey, at 295, all expressed themselves in a manner which seem- 
hardly consistent with the view that as applicable to executory 
contracts there is any such rule of law.

Although I think it very doubtful indeed whether cases of 
equitable election for or against an instrument under which a 
person is entitled to a benefit, but in circumstances in which tin- 
law requires him, if he accepts the benefit, to submit to sonu 
disadvantage in order that the instrument may take effect as a
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whole—although 1 think it very doubtful whether such cases and 
the principles governing them can usefully be applied except with 
a good deal of circumspection to cases involving the right to rescind 
a contract on the ground of fraud, still it may be worth while to 
point out that in such cases neither the right to elect nor the right 
to put another person to election is forfeited merely by delay in 
enforcing the right. (Brice v. Brice, 2 Molloy 21; Butricke v. 
Broadhurst, 1 Ves. 171; Lord Beaulieu v. Lord Cardigan, Amb. 
532, 3 Hr. P.C. 277; Spread v. Morgan, 11 H.L. ( ’as. 588; Cadbury 
v. Clark, 2 Macn. & (î. 298.)

I have said sufficient to shew that, assuming there is such a 
general rule as that contended for, there was no delay which, 
according to any standard of reasonableness that could fairly be 
suggested, could be descrilied as unreasonable.

The next ground upon which it is argued that the res)>ondent 
is precluded from disaffirming the so-called contract is that by 
his conduct he led the appellant company reasonably to believe 
that he intended to affirm the contract and that upon this belief 
they acted to their prejudice.

I am unable to find any reason fqr thinking that the appellant 
company were in any way influenced by what the respondent did. 
Knowledge of Simpson’s fraud must be imputed to the ap}>ellant 
company, or, to put it in another way, the respondent cannot Ik* 
put in a worse position in relation to tin; appellant company than 
he would have been in if the Winnipeg employees of the company 
had been instantly informed by Simpson of the trick he had played 
on the respondent. On this assumption the sale which the appel
lant made against the respondent's purchase in consequence of 
Simpson’s telegram of the 30th must either be regarded as a specu
lation upon the respondent's probable attitude with reference to 
the contract or as evidencing a determination to take the risk of 
fastening the transaction upon the respondent notwithstanding 
what occurred; and indeed it is sufficiently evident that this latter 
is the explanation in fact of their conduct after they became aware 
that Simpson was not shipping his wheat for Octol>er delivery.

But a fatal objection to this contention is that in order to main
tain that it was incumbent ujxm the appellant company to shew 
affirmatively that the respondent's conduct had led them to act 
in a manner prejudicial to their interests; but their representative
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who gave evidence was not asked by the counsel for the appellant 
a single question upon the subject. The passage quoted above 
from the judgment in the Exchequer Chamber in Morrison's 
case, L.R. 8 Ex. 196, plainly indicates the course the appellant V 
counsel should have taken.

But that is by no means all. It is abundantly evident that there 
was a considerable correspondence between Simpson and the 
Winnipeg office. This correspondence is not produced, and we 
may only guess of the light it would have thrown upon the motives 
and reasons which actuated the appellant company in not buying 
again to protect themselves at a time when prices may have been 
favourable to them ; the onus being upon them, they cannot with 
any shew of plausibility, while withholding these communications, 
ask a ci urt of justice to infer that what they did was the result of 
any belief upon the point whether the respondent was likely to 
affirm or disaffirm the sale which Simpson was trying to fasten 
upon him.

The next contention is that the respondent by his delay pre
judiced the interests of the appellant company.

On the point of fact it seenjs reasonably clear that the appellant 
company, if prejudiced at all, was prejudiced by the failure on the 
part of Simpson to inform them of the real circumstances in which 
the alleged contract was procured.

The argument is, moreover, demurrable in point of law. It 
is quite true that in the judgment in Clough's case, L.R. 7 Ex. 26, 
an expression is used which seems to indicate that prejudice owing 
to delay suffered by the wrong-doer may be a reason for disabling 
the defrauded person from setting up the fraud. But the expres
sion is obiter, and when read in connection with the judgment in 
Morrison's case, supra, it is clear that the cases contemplated are 
those in which the conduct of the defrauded party constitutes an 
estoppel and those mentioned by Spencer Bower in the treatise 
on misrepresentation and fraud in Lord Halsbury’s collection, 
namely , those cases in which some property has passed into the 
hands of the wronged person, some property, that is to say, which 
could have been restored in specie at the moment it was received, 
that had been lost, destroyed or affected in such a way as to make 
specific restitution on part of the victim impossible.

Fry (Specific Performance, p. 369), points out that there is
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some ground for thinking that even in such cases the plea may he 
effective unless the destruction or deterioration of the property is 
caused by the conduct of the person wronged ; and there is some 
support for this in the observations of the Law Lords in Adam v. 
Xewbigging, 13 App. Cas. 308.

There is, at all events, so far as 1 can see, neither authority nor 
principle in favour of the suggestion that in the case of such a 
contract as this the defrauded party may lose his right of rescission 
because the other wrongdoer chooses to make collateral arrange
ments on the chance that the former will uncomplainingly submit 
to be victimized.

Anglin, J.:—I doubt whether, upon the evidence in this case, 
I should have held that the defendant was so drunk when he signed 
the agreement in question that he was incapable of making a 
binding contract. But the trial judge has fourni that he was, and 
that his condition was known to the plaintiff’s representative who 
procured his signature and we must accept these findings. It 
follows that the contract so executed was, according to English 
law. not void, but voidable at the defendant's option. The 
question presented on this appeal is whether explicit affirmative 
ratification is necessary to render such a voidable contract un
assailable or whether by standing by for an unreasonable length 
of time, with full knowledge of what he has done, and that the 
other party assumes the contract to be valid and binding, the 
erstwhile drunken man does not forego his right to elect to avoid 
it. The trial judge took the latter view; the Appellate Division 
of the Supreme Court of Alberta, the former.

Since the voidability of the contract depends not merely upon 
the intoxication of the party entitled to avoid it, but upon the 
knowledge of his condition by the other party, who is presumed to 
have taken advantage of it, the position and the respective rights 
of the parties are, in my opinion the same as in the case of a con
tract procured by fraud. The duty of a person entitled to rescind 
for fraud is to exercise his option to do so promptly when he be
comes awrare of the circumstances which entitled him to repudiate 
liability. He cannot with knowledge stand by indefinitely until 
he has satisfied himself whether it will be to his advantage to 
repudiate rather than affirm the contract. Especially is this the 
case where the subject matter is of a highly speculative nature.
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What is a reasonable time must always depend on the circum
stances. Here the defendant on the following day acquired full 
knowledge of the contract whic h he had executed on September 30. 
He knew on October 3 or 4 that the plaintiff regarded that con
tract as subsisting and binding. He knew that wheat was an ex
tremely speculative commodity, its market price varying from d:i\ 
to day. On October 20, he was written to by the plaintiff as to 
the shipment of his grain, and thus again had express notice that 
they were relying upon his making delivery according to his con
tract. Yet it was not until November (i, when the price of wheat 
had greatly advanced, that he took the first step towards repudi
ating liability. In my opinion this was entirely too late. By hi> 
conduct he had led the plaintiffs to believe that he did not intend 
to rescind and they had acted on that belief. I think he thus waive I 
his original l ight to elect to avoid the contract and must be taken 
to have elected to affirm it, as he undoubtedly would have done had 
the marked price declined instead of advancing. 1 find nothing in 
the decision in Matthew# v. Baxter, L.R. 8 Ex. 132, at all incon
sistent with the view that failure to repudiate within a reasonable 
time, where the circumstances are such that, in justice, the right 
of election should be exercised with promptness, should be deemed 
tantamount to an express ratification.

1 am, with respect, of the opinion that this appeal must In- 
allowed and the judgment of the learned trial judge restored. 
The plaintiffs are entitled to their costs in this court and in the 
Appellate Division. Appeal allowed.

PURDY AND HENDERSON Co. v. PARISH OF ST. PATRICK.

Alberta Supreme Court, Apellate Division, Harvey, C.J., Stuart, Heel, mid 
Walsh, JJ. October 30, 1017.

1. Religious institutions (8 VII—50)—Building contract—PowKits of

priest and bishop—Corporate seal.
An agreement for the erection of a church, entered into by a Driest on 

behalf of the parish, with knowledge thereof by the bishop, will be pre
sumed to have been executed with the authority of the latter, and is 
binding upon the ecclesiastical corjjoration; the contract being entered 
into under pro|M-r authority and for the necessary carrying out of its 
corporate purposes, cannot be attacked for the want of the corporate 
seal, particularly after the contract had been executed.

2. Contracts (§ IV A—321)—Building contract—Extra—Change--
“ Written instructions.”

Changes by way of substitution are not necessarily extras, except in 
eases whore the substitution is of a character which necessarily involves 
greater expense; the plans may form the “written instructions1 2' required 
by the agreement to make such changes.
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Appeal by plaintiff from a judgment of Hyndman, J., giving the 
plaintiff judgment for a portion of its claim, and a cross-appeal 
by the defendant, in an action on a building contract. Varied.

C. S. Blanchard, for appellant; K. /'. llyan, for respondent.
Harvey, C.J., concurred with Stuart. .1.
Stvart, J.: —There was some uncertainty as to the exactly 

proper name of the defendant corporation but any necessary 
amendments were applaud for at the t rial and were. 11 liink. properly 
allowed.

The action is upon an alleged contract for the construction 
by the plaintiff for the defendant of a church building in Medicine 
Hat. Two initial questions raised were, (1) whether the contract 
had been entered into by any person or persons having authority 
to bind the defendant and (2) whether the contract had been 
executed ip the proper form inasmuch as it was not under seal.

By Ordinance No. 32 of 1895 it was recited that the property 
of the parishes and missions of the Catholic Church had been 
under the management of the Catholic Bishop of St. Albert and 
that the said Bishop “wishing to bo assisted in tin* management 
of the said property” had for that purpose prayed for the incorpor
ation of the parishes and missions. 11 was therefore enacted t hat 
if any parish or mission of flic Catholic Church owns or wishes to acquire land 
for the erection of a church, chapel, parsonage, house, or for a cemetery, or 
other worship purposes, such parish or mission, from the fact of its canonical 
erection, shall become a body oorjiorate and politic which shall he represented 
hy his Lordship tin* Hishop of Kt. Albert and in case of death or of absence 
by the administrator of the diocese b\ his vicar-general or the dean of his 
clergy and the priest canonically appointed for the administration of such 
parish or mission with power to associate with them for any period of time 
two other members or representatives of the said corporation.

It was contended that the true interpretation of this clause 
is that it was only in the case of the absence or death of the 
bishop that either the priest or the two associâted members 
would have any authority. Heinemboring, however, the words 
of the preamble, which, in cases of ambiguity, may In* resorted to 
as an aid to interpretation, it seems to me to lie clear that this 
is not correct. The real meaning, in my opinion, is that the 
parish when incorporated is to be represented by the Bishop and 
the priest ami that these two have power to associate with them 
for any period of time two members of the local corporation. 
In so far as the1 statutory law is concernes! the bishop and the
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priest stand on an equal footing although of course in the intei n;il 
economy of the church and under its canonical law their relation
ship may he entirely different; hut with this latter I think we 
have in this court nothing to do. it is obvious that it is tin 
ordinance which directly effects the incorporation. Once n 
parish is erected according to the canons of the church the ordin
ance thereupon operates and makes it a body corporate.

It is also obvious that the bishop would, under such a scheme, 
be a representative of as many parishes in his diocese as might 
be “canonically erected.” The instrument by which the bishop 
erected the parish in question was put in evidence and there was 
no question made1 of its regularity. It would seem to be also 
clear that the bishop owing to his general and no doubt superin- 
tending position as a representative member of so many local 
corporations was not intended to be present and acting in so 
many places at once ami it would therefore be natural, as is 
shewn to have happened in this case, that he should leave a good 
deal to the local representative.

I do not attach much importance to the clause in the instill
ment erecting the parish whereby the bishop declares that two 
members, approved by himself, should act with him and tin- 
priest. In view of the words of the ordinance “for any period 
of time” and the use of the words “associate with them” I think 
it is clear that the bishop and the priest were given entire dis
cretion both as to the period of time and as to the extent of tlu- 
association. The instrument of course did not name any particu
lar persons and I think, therefore, it added nothing in this 
respect which was not already in the ordinance. In the instru
ment the bishop speaks of himself, the priest and these two meni- 
l>ers as “a council” and there was a reference to such a body in 
the evidence. Two such persons are spoken of as having been 
present with the priest w'hen the proposals for a contract were 
being verbally discussed but whether they were actually present 
and authorized the execution of the contract by the priest is not 
so clear. The inference is at least a fair one from what was said 
that they knew of its general terms and knew' that the priest 
intended to execute it and that he had executes! it whether they 
were actually present when he did so or not.

The real objection on behalf of the defendant is that the
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written contract, at least with the interpretation sought to be 
put upon it by the plaintiff, was entered into and signed 1>v the 
priest on its behalf without the authority of the bishop.

The facts are that in the year 1912 the parish had sold an 
old church site for about $65,000 anti it was proposed to use this 
money in the erection of a new church. Negot iat ions were entered 
into by Father Cadoux, the priest and one (’utter, an architect, 
acting for the parish, with representatives of the plaintiff and a 
meeting took place at which these jieople and the two so called 
“church wardens,” but not the bishop, were present. Then a 
written contract was drawn up by which the plaintiff agreed to 
erect the proposed church upon the basis of actual cost plus 
ten per cent., according to plans and specifications to be prepared 
by Cutter. The plaintiff company agreed to prepare an estimate 
of the cost and the defendant was to be at liberty to withdraw 
if the amount was too large. This contract was signed on Feb
ruary 4, 1913. Plans were prepared and also some portion, 
but only a portion, of the specifications. The plaintiff by means 
of the plans ami partial specifications ami by means of verbal 
explanations and instructions by Cutter prepared ami submitted 
alternative estimates according to slightly different methods of 
construction. These estimates were submitted in writing on 
March 28 ami on May 2. Father Cadoux wrote to the plaintiff's 
representatives stating that, in the defendant’s name, he asked 
the plaintiff to take up the contract for the church according to the 
agreement of February 4 “the church to be built according to 
estimate ‘A,’ changing roof construction to wood or steel, ap
proximate cost 801,572.”

The work was then proceeded with, the foundation stone 
was laid by the Bishop of St. Albert ami as much as 851,000 
odd paid on account of the construction.
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The trial judge found that, upon the proper interpretation 
of the contract, the estimate and the letter of May 2, the plaintiff 
had agreed to build the church for the exact sum mentioned. 
If lie is correct in this, which is a matter to be dealt with, the 
objection as to the authority of Father Cadoux to sign the con
tract docs not really arise, because the bishop in his evidence says 
that he only assented to the contract on condition that the cost 
was not to exceed $02,000. If that was the true meaning of the 
o ntract it is admitted that he assented to it.
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In my opinion, however, the contract must lie taken to have 
l>cvn vxeeute<l by proper authority even if the plaintiff's con
tention that its true meaning is that the sum mentioned wa> 
only an estimate, be found to be correct. The part taken by 
the bishop in the matter was described by him on examination for 
discovery ami then* was no other evidence in regard to it. Katin i 
Cadoux was not at the trial. He had gone to France when tin 
war broke out. The “church wardens” who were in office at tin 
time were not called. The bishop (he had then become Arch
bishop) stated that an old church site had been sold for about 
$(>.P>,(XX), that it was then decided to erect another church, that In 
was consulted about it by Father Cadoux, that he did not go to 
Medicine Hat but it was done bv correspondence, that lie first 
gave his consent to the erection of a new church a few months 
perhaps before they started building, that he did not see tin 
contract nor sign it, that lie “left that to the parish," that In 
left the details of the contract to Father ( 'admix and other mend >ei> 
of tin* parish council, that he saw the plan of the building, that 
he remembered the contract was to the amount of about $02.0(1(1 
then, “and it was what 1 consented to,” that he laid the corner 
stone of the new church, that his consent to tin* building was 
confirmed by letter, that Father Cadoux as parish priest wn- 
authorizod by him to enter into a contract for the erection of a 
church and that tin* requirements of the corporation in that 
respect were satisfied, that the price was not considered by him 
as a detail, that his consent was not to go In-yoml $02,000, that 
he never asked to give his consent for anything more ami h- 
I no chance to discuss the matter or to give his consent any 
more, that the details of construction and any changes in design 
ami detail were left to the parish council, that everything went 
smoothly and there was no difficulty as far ns In- knew and la- 
thought all parties were satisfied and he did not enquire, that 
he understood the contractor had undertaken to build a church 
of certain dimensions for $(>2,(X)0 and that there was no commission 
to be paid or anything like that.

Although it seems to have been intended to put in evidence 
the correspondence which passed between Father Cadoux and the 
archbishop it was not in fact put in. Only some immaterial 
portions were read by counsel. We are, therefore, in the dark as
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to the reason for the misapprehension which the archibishop 
evidently entertainetl ns to the contents of the contract. From 
what he said about payment of a commission it is, however, 
difficult to infer that Father C’adoux explained very fully the 
contents of the proposc<l agre-emvnt.

Cases like Bernardin v. North Duffer-in, IV Can. 8.C.H. 581. 
and Mackay v. Toronto, 3V O.L.R. 34, and nearly, if not quite1, 
all the cases to which those two lead back* deal rather with the 
formality of the contract. In hardly any of them was there 
any question that the proper authorities had acted. That point 
would indeeel have come up in Mackay v. Toronto, if the ease had 
not gone off on the question of formality.

The position hero is that a corporation was represented, ac
cording to statute, practically by 2 persons. A contract in 
writing, on behalf of the1 corporation, was, with the evielent 
knowledge e»f one1 e»f them, entcreel into by the other. The 
archbishop knew of the existence* of a written contract. He eliel 
not ask to se*e it. He never eliel see it. Hut he kne*w it was to 
lie sigmsl anel when it was signed he* knew it hael hern signed. 
He* knew’ the other contracting party was proceeding te> perform 
its part of it by performing a great ele*al e»f very expensive weak. 
He* assisted at the commencement e»f the weak by laying the* 
foundation stone*. The question then is:—Is this corporation te» 
he* allowed in the*se* circumstances te» say that the eemtract hael not 
been entered into by a person having proper authority to elo se»?

The case* whiedi seems to me te» come nearest to the* pre*se*nt 
erne is Wilson v. West Hartlepool H. Co.. 2 De*(!. J. & S. 475, 40 
E.K. 459. In that e*ase* the agent of a railway company, who was 
merely traffic manager anel lmel ne» authority to sell lane Is on its 
l>e>half, signvel a e*e»ntract te» se*ll te> the* plaintiff e*ertain land. 
One e»f the terms eif the contract was that the company shoulel 
lay down a branch line* te» the* land. The company’s surveyor 
measured the land, the* company’s engineer laiel down the* branch 
line* to it, the plaintiff was let into petssession and his machinery 
for certain works he* inte*nele*el to erect there* was brought in the* 
company’s wagons anel deposited there*. It was lie-lel by Turner, 
L.J., one of two judges sitting in appeal (anel the other judge 
did not elissent though he hael eloubts on another gre»unel alto- 
gether as to the plaintiff’s right te» succe*ed), that although the
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company’s agent contracted without sufficient authority lin- 
company must be held by its acts to have ratified the contract 
and that the contract thereby became binding on the company.

So also here, where the contract was clearly within the avowed 
object and purpose of the corporation as mentioned in the Or
dinance of 1895, I think, in view of what occurred, and in view 
of the admitted knowledge of the archbishop that a written 
contract had been entered into, of his knowledge1 that it was being 
proceeded with and his participation therein to the extent of 
laying the corner stone, that the corporation cannot now be heard 
to say that the contract, whatever it properly may l>e taken to 
mean, was not entered into by persons having proper authority to 
do so. And I think this must be so whether Father Cadoux incor
rectly report(><1 the words of the contract, or whether he correctly 
reported them and the archbishop merely interpreted them as the 
trial judge did, and even if that interpretation should be found to 
be incorrect. The plaintiff certainly was not responsible for tin- 
error, assuming that there was one.

With regard to the absence of the corporate stall 1 think, 
when once it is found that the contract was entered into by tin- 
proper authority, that this omission is not in this case fatal. 
The ordinance does not s]>ecifieally provide that contracts of tin- 
corporation must be under seal and therefore the principle of tin- 
decision in Afackay v. Toronto, which followed Young v. Leam
ington, 8 App. Cas. 517, does not apply. The instrument by 
which the bishop canonically erected the parish did indeed contain 
such a provision, but 1 can find nothing in the ordinance which 
would authorize the bishop to make such an enactment, at least 
so far as outside parties are concerned and aside from the internal 
and domestic regulation of the church and the corporation.

The true principle as laid down by Wightman, J., in Clarke 
v. Guardian« of Cu/dcfield Union, 21 L.J. Q.B. 349, at 354, is this:

Wherever tint purposes for which a corporation is created render it 
neeesHsary that work should he done or goods supplied to carry such pur pises 
into effect . . . and orders are given at a board regularly constituted and 
having general authority to make contracts for work or goods necessary for 
the purposes for which the cor|>oration was created and the work is done, or 
goods supplied and accepted by the corporation, and the whole consideration 
for payment executed, t i.e corporation cannot keep the goods and the benefit, 
and refuse to pay on the ground that though the members of the corporation 
who ordered the goods or work were competent to make a contract and to hind
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the rest, the formality of a deed or of affixing u seal were wanting and then ea> ALTA.
... we are not competent to make a parol contract and we avail ouraelvi-s of f$~C
our own disability. J__

I think this principle is now fully accepted as sound and the Purdv 
defendant did not indeed question this g«*neral rule. But it was Henderson 
contended that the conditions to which the principle is applied ( °- 
«lid not exist in this case. P.uumii

In my opinion the Ordinance of 189f> discloses plainly the nt. Patrick. 
purposes for which the parishes when canonically erected were a^~f 
declared to become ipso facto corporations. It was that they 
might hold real property “for the erection of a church, chapel, 
parsonage, house or for a cemetery or other worship pur|>oses.”
I think, therefore, that for the consideration of this case there is 
nothing in the distinction attempted to be made between a 
trading and an ecclesiastical corporation.

It was also contended that the conditions as to acceptance and 
complete execution of the whole consideration for payment were 
not fulfilled. But in my opinion the words of Wightman, J., 
practically quoted as they are as authoritative by Halsbury,vol. 8, 
para. 850, do not in terms say that nothing less will l>e sufficient 
than what is there laid <lown. That judg<* was speaking no 
doubt with the facts of the particular case in mind. But it 
wouhl appear to me to Ik? fairly clear that there may be cases, of 
which the present is one, where the principle will be the same, 
though for special reasons arising out of the circumstances the 
work has not l>eon fully completed. Indeed, the plaintiff in this 
case only sues for the cost of work which was actually done!

It must be remembered that all we are at present concerned 
with is the question of initial liability, that is whether the con
tract at the outset was a binding one. The question of acceptance 
of work as satisfactory is an entirely different one. It is true 
that the defendant from the nature of things could not return 
the church. It had lx*come part of the realty. But I gather 
this was the case even in the case of Clarke v. Cuckfidd Union, 
wpra. (’ertain water closets had there lH*en erected in a work- 
house.

It seems to me that the real principle is that of ratification, 
or possibly of estoppel. It wouhl really be a fraud upon the 
plaintiff if the defendant were now allowed to take advantage

41-37 D.L R.
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of the absence of a seal. The ease of Wilson v. West Hartlepool l{. 
Co., uhi sivina, in fact covers the matter of the absence of a seal 
as well as the question of the authority of the agent.

Of course the English courts have not gone as far as the 
American courts in this matter. The Supreme Court of the 
United States in Columbia Hank v. Patterson, 7 (’ranch 299, 3(Mi, 

said:—
Wherever a corporation is acting within the scojie of the legitimate pur

pose of its institution all parol contracts made by its authoiised agents .in- 
express promises of the cor|>oration and all duties ini|>oscd on them by law 
and all benefits conferred at their request raise implied promises for the enforce
ment of w hich an action may well lie.

In lOCyc., p. 1031, the meaning of this is said to be “that cor
porations are bound by the parol engagements of their authorized 
agents acting within the scope of the powers of the corporation 
whenever an individual would be bound by the engagement of his 
authorized agent.”

Whether we regret or not that our courts have not yet gone 
so far as to adopt this simple principle it appears to me to lie 
clear that our own authorities go quite far enough for the reasons 
1 have given to establish the binding nature of the contract which 
is here in question.

With regard to the contention that the Ordinance of 180.1 

was repealed by the Statute of 1913, c. 32, and that therefore tin- 
corporation became non-existent, I agree with the view taken by 
the trial judge that sec. 7 (48) of the Interpretation Act prevents 
such a result . S.s. 45 may also be relevant and applicable.

We come next to the question of the proper intrepretatiou 
of the contract. The following are the material words of tilt- 
document :—

1. The contract fir agrees to construct a church building for the owner 
. . . to provide and furnish all the materials and perform all the w ork nec ssary 
therefor, us shewn on the draw ings and described in the sjH-eificutions prepar
ed by Cutter, owner's agent, which drawing# and specifications shall hr 
identified by the signatures of the parties hereto and shall thereby become 
part of this agreement.

2. The contractor also agrees to advise with the owner and owner's 
agent as engineers and builders to secure the mose suitable and economical 
materials and detuils of construction and the most economical methods of 
operation, also to make a complete working estimate of the cost tof the build- 
ng before proceeding with the work.

4. The owner agrees to pay the contractor for all the material ami all 
the labour required in the construction of the building including (certain 
specified things) all at the actual cost to the contractor plus ten per cent. (10',
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7. It is also understood and agreed that the working estimate us herein 
provided shall be made by the contractor and approved by the owner either 
as made or as amended before the work of construction is begun and 
in case the estimate as amended or otherwise is not approved the owner shall 
have the option of terminating this agreement. . . .

8. Should the contractor at any time refuse or neglect to supply the 
workmen needed or material of the proper quality or fail in any resjiect to 
prosecute the work with promptness or fail in the iK-rfomianee of any of the 
agreements herein contained, such refusal, neglect, or failure being certified 
to by the owners' agent, the owner shall be at liberty after one week’s written 
notice to the contractor, to provide such labour or materials and to deduct 
the cost thereof from any money due or thereafter to become due to the 
contractor under this agreement, and if the owner's agent shall certify that 
such refusal, neglect or failure is sufficient ground for such action, the owner 
shall also be at liberty to terminate the employment of the contractor for 
the said work and to enter U|»on the premises and take possession, for the pur
pose of completing the work culled for under this agreement, and all materials, 
tixils and appliances thereon, and to employ any other iierson or iiersons to 
finish the work and to provide the materials therefor, and in case of such 
discontinuance of the employment of the contractor he shall not la- entitled 
to receive any further payment under this agreement until the said work shall 
he wholly finished, at which time if the unpaid balance of the money to be paid 
him under this contract shall exceed the expenses incurred by the owner 
in finishing the work,such excess should be paid by the owner to the contract or: 
hut if such expenses should exceed such unpaid balance, the contractor shall 
pay the difference to the owner.

As before stated, plans were prepared by Cutter as well as 
partial spécifications referring only to the structural and rein
forced steel work. The plaintiff’s officials, knowing full well 
that they had not full specifications in writing signed by the 
parties as provided in the agreement, proceeded to make an 
estimate based upon what they had and upon mere verbal ex
planations by Cutter as to what he wanted done. And there
after followed the letter of May 2 already mentioned in which 
Father Catloux used the words “approximate cost $01,572.”

The trial judge held that the proper interpretation of the 
cont ract was that the plaintiff had agreetl to construct the building 
for the definite sum $01,572.

It seems very hard to reconcile and harmonize the different 
provisions of the document. The concluding sentences of clause 
8 could certainly not be made effective at all unless a certain 
fit-finite sum were fixed. On the other hand, it isequally difficult to 
discern how the basis of “cost plus ten per vent” laid down in 
par. 1 could he adopted or applied at all if a definite sum is taken 
to have been agreed upon.

ALTA.

8.0.

Hexdekkox
Co.

Parish 

St. Patrick.



652 Dominion Law Reports. |37 D.LR

ALTA.
«Tç.

Hkndekson
Co.

St. Patrick.

The only reasonable solution that presents itself to my nmol 
is this:—The parties must Ik* taken to have contemplated in 1 In- 
first instance that the contract would be fully and regularly 
carried out by both parties, that is, that there would be no delay 
in either the work or the payment for it. In this view clause h 
provides for an exceptional contingency. Leaving it aside, there
fore, for the moment it seems to me that it cannot l>e found from 
the document that the parties intended that even if everything 
went smoothly and regularly as I suggest and the work was com
pletely executed and it was found to have cost only, say. £55.01X1 
there would still have lieen a liability on the defendant to pay 
$61,572. I think it is clear that the defendant would only in 
such a case have expected to pay and would have lw*en held bound 
to pay only the $55,000. In other words, aside from clause x 
it can be accepted I think as correct that the sum of $61,572 
was meant at lea*t only as a maximum, and not also as a minimum, 
or in other words, a fixed price.

Rut was it, further, actually a maximum? Was it really 
intended that if the contractor actually did the work for less than 
the sum estimated he should be confined to actual cost and yet 
if it cost more that he was then confined absolutely to the esti
mate, or in other words was the estimate a guaranteed maximum

In my view', taking all the circumstances of the case together 
and the general terms of the contract, I think the sum mentioned 
was intended by the parties to !>e exactly what Father Cadoux 
called it in his letter, viz.:—the “approximate cost."

When we remember that under clause 2 the plaintiff is pm 
in the position of a trusted adviser of the defendant, that the 
plaintiff agreed by the very contract itself to make, as a skilled 
and experienced engineer and builder, a working estimate of tin- 
cost of the proposed work, I think the inference ought to In- 

made that it was intended that the defendant should be entitled 
to act in reliance upon the estimate so made, and that while 
some excess might Ik* fourni unavoidable yet it must be within 
reasonable limits. In other words, the plaintiff was I think 
entitled to some reasonable margin but was not entitled to claim 
whatever the work may have turned out to cost no matter how 
enormous the excess over the estimate might have turned out to 
Ik*.
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And I reconcile clause 8 with this by pointing out that it was 
inserted to cover an exceptional case, to 1m* * not when the
contract had t>oen fully and regularly performed, as the parties 
of course originally intended, but in the naturally wiexpccUal 
case of a breach of the contract, the ease where the contractor had 
fallen down and Imkoiiic unable to fulfil his covenant. For the 
purposes of such a contingency 1 think the parties meant to take 
the sum of $61,572 as the basis of calculation. In such a con
tingency of course the actual cost of construction by the con
tractor could not lx* ascertained. H<* would not have done the 
actual construction, and so for the purpose* of this exceptional 
contingency the estimate was taken as the amount which, accord
ing to the original natural expectation of the parties, would have 
been the contract price.

The following statement of w" is taken from the
judgment of the trial judge:—

Work was begun on or about May 10, 1913. According to the evidence 
of the plaint iff, very early in its history difficulties arose through lack of funds, 
and in parts of the months of July and August operations were either wholly 
or partially suspended on this account, and the plaintiff company claims that 
by reason of this the work was prolonged into the season of frost, which greatly 
increased the cost of the work, disorganized gangs of workmen and labourers, 
and interfered generally with efficiency. Up to February 11, 1914. there had 
been paid by the defendant corporation on account of the contract the sum 
of $51,078.(57, and accounts had been passed and approved but not paid 
amounting to an additional sum of $29 312.99, and I here were incurred furt her 
ex|H*nscs subsequent to February 14th amounting to $7,615.10, and according 
to the evidence of the plaintiff company it would still require about $8,(H)0 
to finish the work. The cost, therefore, when completed, would amount to 
about $90,000 instead of $01,572 as originally estimated. On account of 
defendant's default in payment plaintiffs refused to proceed further with the

The plaintiff asks in the action for judgment for the sum of 
$36,914.68 and interest and for a declaration that it is entitled to
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a lien upon the land pursuant to tip* Mechanics Lien. Act under 
which a claim of lien had been filed.

Although the trial judge clearly held that the proper inter
pretation of the contract was that the plaintiff had agreed to do 
the work for the amount of the estimate it seems to be very 
•lifficult to understand the real meaning of the formal judgment 
as entered. Par. 6 of the formal judgment says:—

And this court doth further declare that the plaintiff is entitled to re
cover from the defendant the cost of the work done and materials supplied

D:C
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ALTA. for the pur|>oH<‘ of (a) the work ch-scribed in the Bix-cifu-utioiiis mentioned jn 
8. C. die aKm,nient in the pleadings set out; (b) certain extras; (e) certain sand
----- and gravel; (d) certain bells, less the cost of completing the work us described

Purdy in the said plans and sfiecifieatione and less the sum of If) 1,378.07, etc. 
Henderson v*ew the déclaration in par. 2 that the contract meant

<-° that the work according to the original plans and specification» 
Parish was to be done for $(>1,272 it is, 1 confess, impossible for me to 

St Patrick understand what was meant by this clause. It seems to me very 
stuârt j obscure. Hut in view of the facts that the plaintiff appealed and 

that on the argument it was assumed that the judgment meant 
$01,272 was the outside limit which the work as originally in- 
tended should cost I think we must take it that the parties under
stood the judgment in that sense.

Taken in that sense I think the judgment did not give t la- 
plaintiff quite as much as it was entitled to. For the reasons 
already given I think the plaintiff was entitled to exceed the 
amount of the estimate as long as the excess was kept within 
what might, under a 11 the circumstances of the case, be fourni to be 
reasonable.

There were also serious questions involved as to changes in Un
original specifications and as to extras. It must be carefully 
observed that these two things arc possibly distinct. Changes 
by way of sulwtitution are not necessarily extras and are only ><* 
in the cases where the substitution is that of something which 
necessarily involves greater expense. A substitution which should 
not necessarily involve any additional expense cannot properly 
be called an extra.

1 think, therefore, the reference which was directed should he 
a reference to a proper referee to ascertain and report in the first 
place what the exact contract was, that is, what it was that tht- 
plaintiff exactly undertook to do for the estimated cost of $01 ..‘>72. 
This is necessary because the specifications were not completely 
put into writing. The estimate was baaed partially upon verbal 
explanations by Cutter to Marble. It may be somewhat, perhaps 
very, difficult to arrive at the facts on this point but the parties 
and the referee must do the best they can. The difficulty is one 
for which both sides are equally to blame. This report should 
cover any changes subsequently made which from their nature 
anil from the time at which they were decided upon would nut 
necessarily, that is ought not to, involve any additional expense
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unless the contractor were in some way at fault. The referee 
should then enquire, ascertain and report what ought to In- 
considered, in all the circumstances of the case, and assuming 
no fault to have occurred on either side, a reasonable margin of 
increase over the estimated cost of this work. In arriving at 
this amount the referee should boar in mind that the contractors 
had agreed as skilled engineers and builders to make an estimate 
ilium which the defendant could with some degree of safety 
rely. He will be entitled of course to take into consideration the 
unusual character of the building ami to make allowance for any 
possible contingencies which a reasonably skilful and experienced 
architect or engineer and builder might not be expected to antici
pate and provide for in preparing an estimate upon which he 
knew his employer pro]>ONed to rely. This of course will not open 
the door to any consideration of the contingencies which in this 
case did actually occur. The referee is to judge the matter as of 
the date when the estimate was made anil not in the light of any 
subsequent knowledge. It will also be rememliered of course 
that the estimate included the 10% commission.

There next arises the question of extras, that is, of (1) changes 
or substitutions necessarily involving additional expenses and 
(2) changes in the form of pure additions which would obviously 
involve additional expense.

The provision of the contract relating to extras reads as 
follows:—“if any changes in the plans and specifications shall be 
required they shall be made by the contractor in accordance w ith 
written instructions of the owner’s agent.”

The trial judge was of opinion that the defendant was liable 
only for such changes as had been instructed to be done by Cutter 
in writing and he relied upon the decision in Lamprell v. Billerica y 
Union, 18 L.J. Ex. 282. In that case, however, it plainly appears 
that the contract provided that the contractor should not be 
considered as having authority to make additions without written 
instructions. Hut the present contract merely requires the con
tractor to make changes in accordance with written instructions. 
Had it not been for that clause the defendant could not have 
forced the plaintiff to make any alterations at all if it had seen 
fit to refuse. No doubt there might still be a reasonable limit 
beyond which the contractor might not be required to go. Hut
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certainly the clause nays nothing about the case where the con
tractor, although not bound to do so, does in fact accede to a 
verbal request and does make the alteration. There is no wool 
about his not being entitled to be paid in such a case, 1 think, 
therefore, this clause in the contract does not stand in the plain
tiff's way. This is the view taken in Diamond v. McAnmo 
Hi U.C.C.P. 9, and adopted in Hudson, Building Contract'. 
4th ed. vol. 1, p. 458.

The real question is the general one whether the additions 
ordered were ordered by competent authority sufficient to bind 
the defendant corporation. The matter is one of some difficulty 
in the peculiar circumstances of the case. At least it can be said 
that when the parties were providing in the contract for placing 
upon the plaintiff an obligation to make additions they evidently 
intended that the owner’s agent, that is Cutter, should lam- 
authority to represent the owner. But it is a serious question 
whether the insertion of that clause was sufficient to constitute 
Cutter the defendant’s general agent for the purpose of ordering 
extras verbally. 1 have very grave doubt upon that point and 
I should hesitate to say that Cutter's authority went so far. 
But practically I think the matter is not important because it i> 
apparent that so far as most of the alterations are concerne!I they 
were made in accordance with plans or sketches on paper made by 
Cutter and handed to the plaintiff’s officials. If these plans 
come within the meaning of the words of par. 0 “in accordance 
with written instructions from the owner's agent,” then the work 
done in pursuance of them should be allowed.

In Alberta Building Co. v. Calgary, Hi W.L.R. 443, it war- 
held by Scott, J., and in Afunro v. Westville, 30 N.S.K. 313, by 
the Supreme Court of Nova Scotia, that plans made by the 
architect did constitute written instructions. Myers v. Sari, 3(1 
L.J. Q.B. 9, 3 El. & El. 306, 121 E.H. 457, might appear at 
first sight to be a contrary authority, but it will be observed 
that in that case the contract sjjecifically said that Un
written instructions must be under the hand of the agent. 
No such words are in the contract here and signature i> 
not specifically provided for. As the clause reads the agent 
might comply with it by writing instructions and handing them 
unsigned to the builder. Ami 1 think there is no real distinction
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between written words and plans made by i>en and ink on paper. 
Very often the plan is the only way to explain what is really meant 
and is much more intelligible than written words could possibly l>c.

The trial judge did not express any opinion as to whether 
he considered the plans to !>c “instructions in writing” within 
the meaning of the contract. The formal judgment says nothing 
of the matter either.

With this intimation to the referee 1 think he should be 
directed to ascertain and report upon the cost of all additional 
or extra work which involved necessarily additional expense and 
for which written instructions as above interpreted were given.

Vpon the other points in the case I think the judgment below 
should stand, except that while I agree with the trial judge that 
the plaintiff tacitly acquiesced in the delays caused by financial 
difficulties, I do not think this acquiescence should deprive the 
plaintiff of a certain measure of recompense for the additional 
cost resulting therefrom. The plaintiffs could not well do any
thing else than acquiesce.

The ccst of the sand ami gravel and of the installation of tin* 
bells ns well as the cost to the defendant, of completing the work 
as originally agreed upon, and this ns of the time it was stopped 
and, without reference to the cost of extras agreed upon but not 
executed, should also be ascertained by the referee as directed.

In my opinion, it would lie better not to refer the matter to 
the clerk at Medicine Hat but to a specially qualified referee. 
If the parties cannot agree upon the person to be named in the 
order they may apply to a single judge to appoint one.

The plaintiff should be entitled to judgment for an amount to 
be ascertained as follows:—(1) Take first the amount to which 
the original estimate of $01,572 shall be found to be reasonably 
subject to increase. (2) The plaintiff should also be entitled to 
add to this any portion of the actual cost of the work done which 
was caused by any default, whether by failure to make payment 
or otherwise, on the part of the defendant in respect of its obli
gations under the contract but not, of course, anything due to 
delay or negligence on the part of the plaintiff or for which it was 
properly responsible. (3) Add to that the fair and proper cost 
of extras done under written instructions and also the cost of the 
sand, gravel and bells, plus, of course, ten per cent, as for the
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contractor’s profit. Deduct from this the cost of completion 
plus the sum already paid the plaintiff, viz., $51,378.67 and pin 
the sum of $300 allowed on the defendant’s counterclaim. Fortin 
sum so ascertained and interest thereon at 5 per cent, from tin 
date of the commencement of the second action (which I think 
is early enough for interest to la-gin), the plaintiff is to be entitled 
to move for judgment before a single judge upon the referee - 
report. That judge will deal with the costs of the action. Hut 
as the plaintiff has secured a substantial variation of the judg
ment l>elow it should have the costs of the appeal.

If there are difficulties surrounding this case and the further 
proceedings hereby directed I can see no ground for sympathizing 
with either party. Inexcusable carelessness in business method- 
on lx>th sides is responsible for nearly all the trouble. A reason
able compromise would still appear to be a sensible thing to 
attempt to arrive at.

Beck, J.:—(after setting out the facts and reviewing tin- 
evidence)—In my view7 the proper interpretation of the contract, 
considered as it must lie in the light of all the circumstance- 
surrounding its making, is nearly but not quite that given to it 
by the trial judge:—(1) The contractors knew that there un
available for the work only about $61,000. (2) The contractor- 
agreed that they themselves should make the estimate of cost 
which was to be the essential foundation of the entire contrait; 
essential foundation, for the contract expressly provided that if 
the estimate was not satisfactory to the corporation the cor
poration could say it would not proceed with the work. (3) Tin- 
contractors submitted an estimate somewhat exceeding $62,060. 
It was considered and cut down by means of changes in tin- 
work anil the reduced amount given and accepted as the con
tractors estimated which they had expressly agreed to make 
and furnish. (4) An estimate made under such obligations and 
conditions and for such express purposes is obviously something 
quite different from what is ordinarily spoken of as an estimate. 
(5) Even if such a special estimate retains something of the 
character of an estimate in the sense that it may be expected 
that the cost of the work may overrun it, the excess of cost must 
be taken to lie limited to a comparatively small percentage. 
So far as the cost would exceed such small percentage of increa-e
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the contractors failed in their agreement to make, as was the 
effect of their agreement, with skill and without negligence an 
estimate of the cost.

I see no real difficulty in applying clause 8 of the contract 
to the case of the portion of the work done exceeding by a small 
percentage its proper proportion of the estimated cost.

As to the question of the necessity for a seal, I think this 
corporation partakes rather of the nature of a corporation sole 
than of a corporation aggregate, as commonly constituted ; anti 
I think a corporation sole, and such a corporation as this, do 
not necessitate a seal in order that they may be legally bound.

In the result 1 agree with my brother Stuart.
Walsh, J., concurred with Stuaht, J.

Judgment voided.
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“JOHN J. FALLON" v. THE KING. rAN
Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Davies, ldington, ~~Z 

Duff and Anglin, JJ. June it, 1917. K ( •
International law (ft I—3)—Fishing rights—Boundaries—3 mile limit 

—"Coast"—Island.
The term "coast" in the treaty of 1818, by which the United States 

renounced the right to fish within 3 marine miles of the coast of any 
British Territory, is not confined to the coast of the mainland, and a 
United States vessel is therefore liable to seizure for illegal fishing or 
preparing to fish within 3 marine miles from the shores of an island of 
the Dominion of Canada situated 15 miles from the mainland.

(See also Re Quebec Fisheries, annotated, 35 D.L.ll. 1, 20 Que. K.B.
289.|
Appeal from the judgment of the local judge for the Nova statement. 

Scotia Admiralty District, of the Exchequer Court of Canada, 
condemning the appellant schooner to seizure for illegal fishing in 
Canadian waters.

Two questions were raised by the appeal. 1. Was the evidence
sufficient to establish that the schooner was fishing within the 
3 mile limit; and, 2. Is the limit to be measured from the main
land or is fishing within 3 miles from the shore of St. Paul’s Island, 
situate 15 miles from the mainland of Nova Scotia, illegal under 
the treaty of 1818?

Code, K.C., for appellant ; Newcombc, K.C., for respondent. 
Fitzpatrick, C.J.:—This is an appeal from a judgment of the iit»i»trick,c.j. 

local Judge in Admiralty decreeing the condemnation and for
feiture of the schooner “John J. Fallon,” her tackle, rigging, 
etc., on the ground that she wras fishing or preparing to fish within
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3 marine miles of the “coasts, bays, crocks, or harbours of ( 'anada, 
namely, St. Paul’s Island, N.S.

There are two questions presented by the; evidence: 1. 
Whether the schooner when arrested was within the 3 mile limn 
of the eoasts of Canada, and, 2 Whether she was fishing at tin 
time. Drysdale, J., found that the vessel was, at the time of tin 
seizure, within the 3 mile limit and no other conclusion is reason
ably open upon the evidence. The observations taken by Lieut. 
MeGuirk, checked and found correct by Capt. Webb, of tin 
“Hoehelaga,” shew the “Fallon” and its dories to have been 
within the 3 mile belt off of the shore of St. Paul’s Island. Capt. 
Stewart of the government patrol vessel “Canada” also took 
bearings with an instrument called a pelorus, which measures 
exact distances, and found that the trawls which had been left 
in position by the schooner “Fallon” were within the 3 mile 
limit. Rut the most conclusive evidence is to be fourni in the 
cross-examination of ('apt. Oliver, from which I make the follow
ing extract:—

Q. Did you take uny bearings?—A. No, sir. Q. Did the officer?—A. II** 
said they took hvarings aboard his boat. Q. Did he take bciuingH aboard 
your ship?—A. lie looked at the compass. Q. Did he take the bcarinps <m 
board your ship?—A. Yes. sir. (j. Did he shew you you were 1, miles from 
the short*?—A. 2], I think he told me. I think he told me we were three- 
quarters of a mile inside the limits; 21 miles from shore, (j. If that was cor
rect that you were 2) miles from shore, could you not by the use of your own 
compass and instruments have found out you were within the 3 mile 
limit?—A. I can sec how near we are only by the compass, the only instrument 
we have. (j. If from what the officer said you were only 21 miles from tIn
shore, could you by using your compass or bearings have known you were 
within the 3 mile limit?—A. Yes, sir. Q. The whole trouble arose by not 
using your compass, if you did, you could have found out?—A. Yes, but I 
thought we were; outside the limit. I had ho intention of violating the law

It is denied, however, that St. Paul’s Island is part of the 
coast of Nova Scotia, notwithstanding that by the statutes of 
that province it is made part of the County of Victoria. Rut 
whatever may be the effect of that legislation, it can scarcely be 
contended that the territorial waters of Canada do not extend 
3 miles seaward from St. Paul’s Island. Such a contention 
would, as pointai out by Mr. Neweombe in his argument, be at 
variance with the position taken by the State Department at 
Washington so far as concerns the eastern coast of North America, 
and with the accepted authorities on international law.
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Wharton's International Law Digest, pp. 107-109, quotes 

from letters from Mr. Bayard to Mr. Manning:—
The position of the State Department Inis uniformly I wen that the sover

eignty of the shore does not, so far as territorial authority is concerned, 
extend beyond 3 mills from high water mark and that the seaward boundary 
of this line of territorial waters follows the coast of the mainland, extending 
where there arc inland*, no an to /dace around such inlandn the name belt.

The same view of the extent of territorial jurisdiction is held 
by the British Government and has been supported on various 
occasions by the decisions of the British courts. Reg. v. Kegn, 2 
Ex. D. 63: The Queen v. Dudley, 14 Q.B.D. 273, at 281; The 
“Anna,” 5 C. Rob. 373; see also The 11 Frederick (leering, Jr." v. 
The Queen, 27 Can. 8.C.R. 271, iter Scdgewick, J., at 287 and 288.

The title of Great Britain to St. Paul’s Island under the 
treaty of 1763 and by occupation is made abundantly clear in 
Mr. Newcombc’s admirably prepared factum.

I would dismiss the appeal with costs.
Davies, J.:—This is an apjM*al from the N.S. Judge in Admir

alty, Drysdale, J., condemning the defendant schooner, a United 
States fishing vessel, as forfeited to the King on the ground that 
when raptured she was fishing within 3 marine miles of St. Paul’s 
Island, N.S., such island being a part of “the coast’’ of Canada, 
in contravention of the Customs and Fisheries Protection Act, 
R.S.C. e. 47, and amending Acts.

Two questions were raised and argued on this appeal. I. That 
the proof was insufficient to establish the fact of the vessel having 
been, when captured, “fishing or preparing to fish’’ within 3 
marine miles of the Island of St. Paul ; and, 2. That even if that 
fact was proved, the Island of St. Paul, situate some 15 miles 
from the mainland, could not Ik* held to be part of the “coasts” of 
Canada within the meaning of that term as used in the renuncia
tory clause of the treaty of 1818 between Great Britain and the 
United States.

On the question of fact as to the vessel when captured being 
actually engaged in fishing within 3 marine miles of the coast of 
St. Paul’s Island, 1 cannot think under the evidence there can be 
any doubt and the local Judge in Admiralty so fourni.

The only answer made by the officers of the condemned ship 
was that they thought they were not within the 3 mile limit and 
that they had no intention to break the law. In most of these
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cases of alleged violation of the treaty of 1818 by fishing vessel', 
this excuse is generally set up. But even supposing that the 
excuse of non-intention to fish within the limits was advanced in 
good faith, the evidence in my judgment places the fact of tin 
vessel being engaged in fishing very much within the limit of :i 
miles beyond any question. The question is one of fact not of 
intention and dealing with the facts as we find them proved, it 
would require much charity to reach the conclusion that the officers 
were not aware that they were violating the law, even if such n 
conclusion was necessary to reach.

As to the legal question whether St. Paul's Island is to be held 
as part of the “coast” of Canada within the meaning of that term 
as used in the renunciation clause of the treaty of 1818, I do nut 
entertain any reasonable doubt.

The admissions of facts in the case state
(a). That St. Paul’s Island is an isolated island, covered to some exit n 

by dwarfed spruce and very little of it is fit for cultivation. The island i- 
situale in Cabot Strait 15 miles from Cape North, N.8., which is the near, m 
main land. The island is 3 milts in length and 2 miles in the widest portion 
of it. The island consists of grey coloured granite, (b). That St. PatilV 
Island has no settlers except an occasional fisherman in the summer tiim. 
The |H‘rsons located there are the Dominion Government employees, that i- 
to say:—The superintendent, the keeper of the lights, and a government life
saving crew. Anti when the ice is packet! around the island and navigation 
is dosed about it the lights are not lit. (c). That there are no bays, harbours 
or creeks in St. Paul’s Islam!, and supplies tire landed by boats from vessels 
standing off at sea in fine weather. For municipal and other purposes Si. 
Paul’s Island is deemed part of Victoria county.

Art. 1 of the treaty of 1818, after providing that the inhabitants 
of the United States should have “forever in common with the 
subjects of His Britannic Majesty the liberty to take fish of every 
kind” within certain specified limits, went on to provide as fol
lows:—

And the United States hereby renounce for ever any liberty heretofore 
enjoyed or claimed by the inhabitants thereof, to take, dry, or cure fish on, 
or within 3 marine miles of any of the coasts, bays, creeks; harbours «if His 
Hritannic Majesty’s Dominions in America not included or within the nl»< ve 
mentioned limits.

The question therefore resolves itself into one whether St. 
Paul's Island was a part of His Majesty’s Dominions in America 
not included within the limits provided for common rights of 
fishing and if so whether its shores were embraced within the words 
“any of the coasts, bays, creeks, harbours” thereof in the renun
ciation.
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The island is clearly not within the limits provided for a com- < AN- 
mon right of fishing and in my judgment is embraced within the 8. C. 
words of the renunciatory clause “any of the coasts, etc.” of His «Jo”j
Majesty's Dominions in America not included within the limits 
providing for a common right of fishing.

The argument for the appellant at bar. as I understand it. 
was an elaboration of that stated in the factum as follows:

It is submitted that the very fact that the treaty of 1818 uses the 
wurds "coasts, bays, harbours amt creeks’ together indicates by all the 
rules of construction, that the land Contemplated as that from which the 
three mile limit extends is such land as has coasts, bays, harbours and 
creeks, that ns, the mainland and each islands as have these characteristics.

I am not able to accept such an argument. It practically 
amounts to this, that because in the treaty the word “coast” was 
followed by the words “buys, harbours and creeks” the renuncia
tion only extended to such islands off the main coasts as have 
these latter characteristics. Why such a limitation should be 
rend into the words “any of the coasts, bays, creeks, harbours, 
etc.,” I cannot understand. In my judgment, “any of the coasts " 
is large enough and definite enough to embrace such an island 
lying off the mainland as St. Paul's is admitted to be.

It has always been claimed, treated and utilized as part of 
the King's Dominions in America and so far as I have been able 
to find no trace exists of any claim to the contrary having been set 
up since the treaty by any foreign nation.

Long before the Confederation of the Dominion of Canada, 
the island was by express legislation of the Province of Nova 
Scotia made part of the County of Victoria in that province and 
has for a great many years been used as a lighthouse ami a station 
for a government life-saving crew.

If the argument advanced by the appellant was tenable it 
would apply to other islands, such as Prince Kdward Island, 
Anticosti, Sable Island, etc., and would practically nullify the 
renunciatory clauses of the treaty.

The terms of the cession of territory made by France to Great 
Rritain by the Treaty of Paris, 17011. clearly embrace St. Paul’s 
Island, the islands of St. Pierre and Miquelon in the Gulf of St. 
Lawrence being alone retained by France. The occupation of 
St. Paul’s Island by Great Rritain since that treaty has never at 
any time, so far as I know, been questioned by any foreign power
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and it must be taken to be part of the Dominion of Canada, mid 
its shores part of the roasts of the Dominion.

Idinc.ton, J.:—I find no reason in fart or the relevant law for 
disturbing the judgment appealed from and hence am of the op
inion that this appeal should be dismissed with costs.

Durr, J.:—First, as to the sufficiency of the evidence to sup
port the finding of Drysdale, J., that the appellant ship was found 
fishing within 3 marine miles of the Island of St. Paul’s. I set- 

no reason to disturb the finding. I accept the contention of tin 
appellant ship that something more than a mere preponderant. 
of probability is necessary to establish this. (See Carlson v. Tl<< 
King, 17 D.L.K. 615,49 Can. K.C.R. 180.) It cannot be said that 
the evidence in this “case is in an uncertain and unsatisfactory 
state.” (The Kitty I). v. The King, 22 Times L.R. 191.)

I proceed to consider the questions of law raised by the appeal. 
The factum of the Attorney-General contains an argument con
clusively shewing that St. Paul’s Island is British territory, and 
that it is de facto and de jure part of Canada, and that being -n. 
the only remaining subjects for consideration are: 1. Is St. Paul's 
Island included within the phrase “coasts, bays, creeks and 
harbours of Canada?” And 2. Whether any treaty or conven
tion is in force permitting the inhabitants of the United State.* to 
fish in the locality where the appellant ship was found. To 
sustain the judgment of the court below it is necessary, by reason 
of the provisions of the first section of c. 14 of the Statutes of 
Canada, 1913, amending c. 47 R.S.C. 1906, that the first of these 
questions should be answered in the affirmative and the second in 
the negative.

As to the first question, the argument on behalf of the appel
lant is expressed thus in his factum: That “coast” means the 
general coast line of the mainland at low water and that by 11n- 
operation of the rule noacitur a sociis the word “coast” should I" 
held in this context to have no application to a shore of such 
limited magnitude as to have no bays, harbours or creeks. 1 have 
no hesitation in rejecting this contention. I have no doubt the 
word “coasts” in this statute embraces the coast of any part of 
the territory of Canada.

As to the second question. The principal contention was t hat 
by the treaty of 1783, the right was granted to the inhabitants of
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the United States to fish on the “coasts, hays and creeks” of all 
British Dominions in America, and that the renunciation by the 
United States expressed in art. 1 of the treaty of 1818, by which 
the United States renounced forever any right enjoyed or claimed 
by its inhabitants to fish within 3 marine miles of British coasts in 
America, with certain exceptions, not at present material, must 
lie restricted in its application to those localities over which, by 
the accepted doctrines of international law, the British sover
eignty prevailed; and it is argued that the extension of territorial 
sovereignty over the marginal seas (the 3 mile distance from the 
shore) is not recognized in the case of small unocc * and un
productive islands such as St. Paul’s Island.

This contention is quite without foundation. The interna
tional recognition of sovereignty in respect of marginal seas rests 
upon very easily intelligible and well settled principles. The 
grounds of the doctrine are very lucidly explained by Mr. Hall 
(6th ed., pp. 150, 151). Imperium over these waters is necessary 
for the safety of the state and over them control can be effectively 
exercised.

In the judgments in Re<j. v. Keyn, 2 Ex. Div. 63, a vast num
ber of authorities is collected in which this is accepted with una
nimity. The passage in Grotius, which is the beginning of them, is 
cited by Cockhurn, C.J., at p. 176. and is in the following words

Videtur autem imperium in nutria portionem eadem ratione nequiri, qua 
imperia alia; id cut, ut supra diximus, ratione persona rum et ratione tvrritorii. 
Ratione personamm, ut si elassis. qui maritinitia <st exereitus, aliquo in loco 
maris ae liaheat ; ratione tvrritorii, quatemus ex terra cogi jioKsunt qui in 
proxima maris parte versant ur, nee minus quam so in ipsa terra reperiremur.

A power possessing a barren islnml is entitled to protect its 
property; and control over the marginal seas is just as essential 
for this purpose in the case of a barren island as in the case of a 
small highly productive one. With regard to the possibility of 
control, Westlake, at p. 190 of the first part of his book on Inter
national Law, discusses the subject in this way:—

The area of the land on which a strip of littoral sea is dependent is of no 
consequence in principle. (Suns might he planted on a small island, and we 
presume that even in practice an island, without reference to its actual means 
of control over the neighbouring water, carries the sovereignty over the same 
width of the latter all round it as a piece of mainland belonging to the same 
state would carry. But an extreme ease may he put of something which can 
scarcely be ealled an island. “If,” Sir Charles Bussell said when arguing in
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tli<‘ Behring Sea arbitration, “a lighthouse is built u|m»ii a rock or u|*m piles 
driven in the hod of the sea, it becomes so far as that lighthouse is concerned 
part of the territory of the nation which has erected it, and as part of the 
territory of the nation which has erected it, it has incident to it all 
the rights that belong to the protection of territory—no more and no less." 
It is doubtful from the context whether the eminent advocate meant bv tbis 
to claim more for the lighthouse in its territorial character than immunity 
from violation and injury, of course together with the exclusive authority and 
jurisdiction of its state. It would be diflicult to admit that a mere rock ami 
building, incapableof being so armed as really to control the neighbouring sea. 
could be made the source of a presumed occupation of it converting a large 
tract into territorial water. It might, however, be fair to claim an ex
clusive right of fishing so near the spot that, without the light, fishing there 
would have been too dangerous to be practicable.

Further discussion seems superfluous. I may add, however, 
that I prefer to rest my judgment upon grounds of principle in
dependently of Lord Stowell’s decision in The “Anna,” 5 0. Roll. 
373, the exact ation of which may, I think, lie open to argu
ment.

The appeal should he dismissed with costs.
Anglin, J.:—Upon the evidence before him Drysdale, .1.. 

could not, in my opinion, have come to any other conclusion than 
that the schooner “ Fallon” was fishing within 3 miles of the shore 
of St. Paul’s Island when arrested.

I have heard no good reason advanced in support of the 
other ground of appeal, that the renunciation by the Government 
of the United States in the Treaty of 1818 of the liberty of Ameri
can citizens to fish within 3 miles of the coasts of British Domin
ions in America does not apply to a 3 mile belt around St. Paul's 
Island because it is comparatively small and lies more than 8 
miles from the mainland. That the island is a British possession 
and fonns part of the Dominion of Canada does not admit of 
question. Two lighthouses are erected on it which are under the 
control of the Government of Canada. I can conceive of no 
reasonable ground on which it could be held that the territorial 
rights of the Dominion do not extend over the waters lying wit bin 
3 miles of the island. In The King v. Chlopeck Fish Co., 1 D.1..H. 
96, 17 B.C.R. 50, cited by counsel for the attorney-general, it 
was assumed, I think rightly, that the waters within the 3 marine 
miles of the shores of Cox Island, which lies about 7 miles oil tin 
coast of the mainland, were subject to the prohibition against 
fishing by Americans within territorial waters of Canada. Auth
ority on such a point seems to be superfluous. Some, however,

4
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may l>e found in the canes of The "Anna ”, 5(\ Rob. 373, and of 
The Vrote Anna Catharina," 5 C. Rob. 15, cited in the factum 

tiled on lK‘half of the attorney-general.
I would dismiss the appeal with costs.

--------- Appeal ditsnn**e<l.
STROTHERS v. BURROW.

(hilario Suptime Court, Appellate Division, Meredith, C.J.C.H., Mayer, J.A.
and Hiddell, Ijennoi and Hose, JJ. June H, 1917.

\>,<iu<;kncb (I I C—80}—Unsake premise* -Invitee.
If a defendant has not neglect i-d home linul duty to u plaint iff, the 

latter cannot recover damage' from him f*>r an injury sustaine«|.
[See annotation 1 D.L.lt. 240.|

Appeal from the judgment of Kelly, .1. in an action for 
damages for injury sustained. Reversed.

(leorge Lynch-Slaunton, K.(\, for appellant.
S. F. Washington, K.C., for respondent.
Meredith, C.J.C.P.:—If the plaintiff’s right, to recover 

damages from the defendants in this action, depended 
upon an actual invitation from the defendants to him to do that 
which he was doing at the time when he fell and injured himself, 
his case would lx* hopeless : actual invitation should not be confused 
with leave, or even desire, however great; one may be willing, 
indeed may l>e intensely anxious, that another may come to him, 
and yet lx> further from giving an invitation to do so than if his 
feelings were quite the opposite. Rearing in mind what an actual 
invitation is, no rational person could conscientiously say that the 
plaintiff was invited by the defendants to do that which I have 
mentioned; that the defendants really asked the plaintiff to mount 
their shipping platform No. 2, by means of the loose blocks of 
wood which, in a measure, caused his downfall ; or indeed that they 
really asked him to mount that platform at all.

But the plaintiff’s right so to recover does not depend upon 
such an invitation; the mere leave of the defendants may under 
certain circumstances be quite enough to support such an action 
as this; and it is not, and never was, needful to invent clumsy 
words, or to give to ordinary words a meaning which, properly, 
they do not bear, in order to support a right of action, or to deal 
with it conveniently and effectively.

The plaintiff can retain the judgment which he has recovered 
in this action, only: (1) if the defendants owed to him some legal 
duty; (2) which they neglected ; (3) thereby causing him the in
jury in respect of which he has been awarded damages.
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Then what duty did the defendants owe to the plaintiff? 
The jury apparently thought that it w*as the duty of the de
fendants to have proper steps from the ground to the top of their 
platform No. 2, or else to have “no steps at all.” Hut it was a 
false assumption on the part of the jury as to having proper step>. 
a false assumption of a legal duty. There was no obligation of 
any kind to have steps of any character in connection with the 
platform. The defendants were entirely within their rights m 
building the platform as they did, without any steps or other 
means of getting upon it from the ground; and in building it 
as they did they made it plain, self-evident to every one. that 
it was not to be mounted in that way, or used as a means of enter
ing their factory by any one on foot in the yard. And it was 
an assumption of a fact, without any finding upon it, and without 
any evidence upon which it could be found by any one, that the 
defendants had improper, or any kind of, steps for the purposes 
of doing, or pennitting, that which the construction of the plat
form plainly shewed, as I have said, they intended should not he 
done. And all this is accentuated by the fact that the near-by 
platform, No. 1, was constructed with steps which no one has sug
gested were, in any sense, not proper and convenient, or which, 
in any sense, failed to provide ample means for that which was 
the self-evident purpose of steps—to afford those on foot in the 
yard, who had the right to use them, ample means of mounting 
that platfonn.

If the jury were charged, as they should have been, that, in 
law, the defendants might have steps or no steps, and, if steps, 
proper or improper ones, just as they saw fit, and that, no matter 
how insufficient the steps might be, the defendants would nut be 
answerable in damages to any one injured in making use of them 
without the defendants' leave; if they were so charged, they 
must have disregarded that charge and deemed themselves 
makers, or expounders, of the law, as they must have done also 
in saying that the plaintiff was justified in doing as he did. in 
answer to the question: Could he, exercising reasonable care, have 
avoided his injury?

The plaintiff w as upon the defendants* land by their leave and 
for the purpose of transacting business with them in a matter in 
which each had a money interest; and in such a case it is the 
duty of the occupier of the land to take reasonable care that the
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other person is not injured through anything of an unusdally 
dangerous nature, upon the land, of which the owner is, or ought 
to be, aware: but that must of course be limited to such part of 
the land as the other person has leave to be upon.

So that the main question is that to which counsel rightly 
confined, or at least towards which mainly they directed, their 
arguments: Had the plaintiff leave from the defendants to 
mount platform No. 2 in the way he was attempting to mount 
it when injured?

The jury have not found that he had; they were not asked 
ill form so to find. They were asked whether the plaintiff was 
invited by the defendants to use the blocks in using which he 
fell; and, as that meant to mount in the way he was attempting-, 
an affirmative answer to such a question would have lieen more, 
in the plaintiff's favour, than an affirmative answer to the 
question: had he leave?

Their answer was: “Being as there was no other means to get 
U|KHi the platform, answer, yes." But that did not answer the 
question: it is really but in other words saying, “We find that he 
was justified in doing as he did do: " and that again really amounts 
to this: that we, the jury, exercising our own judgment in the 
whole matter, find that the plaintiff did no more than we think 
he should have had a right to do.

But, however the uncertain words of the jury may Is- looked 
at, if there Ire no evidence u|>on which reasonable men could 
find that the plaintiff had the leave of the defendants to mount 
the platform, there is an end to the plaintiff's claim. And of 
such leave I am unable to find any kind of evidence, whilst there 
i< a good deal to the contrary.

W hat evidence, of any kind, is there of such leave, not to 
mention invitation?

As to any expressed leave, the evidence is altogether against 
the plaintiff.

The defendants' mind upon the subject was spoken in no 
uncertain words:—(1) In their conspicuous notice posted in the 
entrance to their yard, which notice the plaintiff and his wife 
passed by in driving into the yard, hut which, he has testified, 
lie did not see. The words are: “Positively no admittance to 
factory. Apply at office." Whether the plaintiff, or his wife, 
saw, or did not sec, it doe- not at all detract from its effect as
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the*continuous expression of the mind of the defendants on tin- 
subject :—(2) The immediate and direct expression of the mind 
of the defendants, through their servant to whom the plaintiff 
was sent and went, upon his business with the defendants, at t! « 
very time in question, is related by the plaintiff himself in then 
words: “He pointed out into the yard and asked: ‘Do you -• 
that building? Go around that building, and the scales will U 
there.’ ”

“Q. The man told you to go around to that platform, and 
they would bring the scales out there? A. Yes.

“Q. You went out and waited at. the platform, expecting 
somebody to appear with these scales and put them on your 
waggon? A. I did.

“Q. That was the information you had as to what would 
happen up to that time? A. Yes. 1 was told to go there, and 
I stayed where I was told to go. I was told to go and u'ait there 
for the scales.'''

The plaintiff’s business there was to receive, take away, and 
pay for heavy weighing scales which he had purchased from tin- 
defendants : and, it need hardly be added, he was not on foot, 
he was driving, with his wife, in what is called a “double waggon," 
that is, a two-horsed waggon.

The means of delivering such heavy goods as these scales 
was the same at the defendants’ factory as elsewhere : the goods 
are brought down from upstairs by means of a lift or “elevator,” 
as it is commonly called: and, upon a truck, run out upon the 
delivery platform, and thence directly into the waggon or lorry 
which was drawn in alongside or was backed up to the platform 
to receive them; all this was done by the defendants’ servants 
alone ; then the man in charge of the waggon or lorry directed, 
if he desired to do so, where the goods were to be placed on the 
waggon or lorry, and the truck was run so as to bring the goods 
to the proper spot, the truck was slipped out and run back to 
the factory, thus completing the operation of loading. No part 
of the operation required the presence of the driver of the waggon 
or lorry, or any one with him, at any time, upon the platform; 
they had no business there. This is all made clear by the evidence 
adduced at the trial : and there is nothing to the contrary testified 
to by any one.
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The plaintiff, having received the directions which I have 
read from his testimony at the trial, went back to his waggon, 
and, with his wife, drove into the defendants' yard. There 
were three other “teams” ahead of them, and they were obliged to 
follow them and take their turn in being attended to. The plain
tiff saw at least one of these waggons loaded at the platform in 
question. When they had all gone on, instead of bringing his 
waggon up to the platform to l>e loaded, he let it remain some dis
tance behind in charge of his wife, he himself having dismounted 
and being upon the ground. It is difficult to understand why 
he did not back his waggon into the platform and so let it be 
known that he was ready for his load. One can hardly imagine 
a surer way of securing prompt attention. But little, really, 
may depend upon that.

After waiting in the cold for a length of time, which he and his 
wife estimate at 10 or 15 minutes, he proceeded to mount 
the platform by means of several blocks of wood alrnut 3 
feet in length and 8 inches in width, and the same in depth, 
which some one had placed at one end of the platform for that 
purpose. His purpose was to enter the factory, by means of the 
platform, and hasten the deliver}', in the way 1 have mentioned, 
of his scales; though, as I have said, his waggon was not yet at 
the platform to receive them.

In getting up, by means of these blocks of wood, lie slipi>ed 
ui>on one in such a manner that it “tipped up," and consequently 
he fell, and was hurt, but not enough to prevent him from carrying 
out his business with the defendants. He backed his waggon 
into the platform; the defendants’ servants put the scales upon 
it: he went to the office and paid for them, and then drove home 
with them.

It is quite obvious that the plaintiff had no expressed leave 
to enter the factor}- as he intended: nor to go upon the platform 
for any purpose: as I have said, all that was expressed upon the 
subject was to the contrary.

Nor is there any evidence from which it can be implied that 
such leave was given: there is no circumstantial evidence of it: 
the circumstances prove only the contrary also.

Let me refer to'some of them: (1) the construction of the 
platform, 3 to 3% fret in height, without any steps; (2)
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its purpose, loading heavy goods on waggons and such 
like means of conveyance, only; (3) the temporary and make
shift character of the means of ascending; and (4) the entire 
absence of any evidence that any customer, teamster, or other 
l>erson receiving goods there, ever used this tomans of getting 
upon the platform on any occasion.

It is no evidence of such leave that some persons, probably 
servants of the defendants, had long improvised means of getting 
from the ground upon the platform, using old boxes, block?* of 
wood, ami “other rubbish," for the purpose: there lx‘ing no 
evidence of a single instance of any one receiving goods there, 
having used such means. And, when there is no evidence of the 
thing ever having been done, how can there be evidence that it 
was done to such an extent, with the defendants’ knowledge*, that 
they can lx? found to have permitted it? Or why should any 
one suppose that a driver of a team of horses would dismount 
and take such means of getting upon the platform as these boxes, 
rubbish, or blocks of wood afforded, even if he had a right to 
go there?

No case that I am aware of gives any encouragement to the 
plaintiff's claim : the strongest of them in a plaintiff's favour, seems 
to me to shew how far short of any proof of liability on the part 
of the defendants, in this case, the plaintiff has come. In Loirery 
v. Walker, [1611] A.C. 10, the public had, to the knowledge of 
the defendant, habitually used a way across his field in going to 
a railway station; and he had, without prohibiting it, let loose, 
in the field, a horse, which is described as a dangerous animal 
with savage propensities, without giving any warning of the 
danger he thus knowingly and actively created.

We must not follow' in the footsteps of the jury and give 
to litigants as their lawful rights that which we may think 
would be reasonable instead of that which we know, or ought 
to know. is the law applicable to their case.

And, if we could adjudge according to our individual notions 
of what is reasonable and fair, I should lx* quite unable to say 
that the plaintiff had any right to enter the defendants’ factory 
as he was endeavouring to do when he fed and was hurt. One 
man may have a right to enter upon the property of another 
against the w ill of the other w hen he has contracted for such right,
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as the defendant, in the case of Wood v. Manky (1839), 11 A. 
& E. 34, had. But business, no matter how important or urgent, 
is no justification for intrusion upon the property of another: 
Timothy v. Simpson (1834), 0 (\ A; 1*. 499. Every man is master 
in his own house: and may Ik* as unreasonable as he please» in 
regard to those who may come or l>e there.

Why should the defendants give leave to any one, coming, as 
the plaintiff was, to take away goods, to enter the factory? It 
could not Ik* necessary in the interests of either. If the plaintiff 
had complaint, or demand, to make, the place to make it was 
at the office, and the person to whom it should be made was 
some one in authority: there was no such fterson to be exacted, 
nor any one in fact, as far as the evidence shews, in that part of 
the factory that the plaintiff intended to enter. What could 
lie do there? He had no right to command the defendants' ser
vants there, or to interfere with the orders of their masters. 
What right had he to do anything there? Ami he knew that the 
man who was in charge of the matter, and to whom he had spoken, 
was not there, but was upstairs over the door into the building 
from the platform with the steps—platform No. 1.

It would Ik* so much against the defendants' interest to 
admit any persons, such as the plaintiff, to their factory, that 
it should be generally known, as their warning stated, that 
no such admission was permitted. There is always more or less 
danger in such a place, and the more to those unfamiliar with it 
and its dangers. Why should either party risk that needlessly, 
and especially the defendants? Why permit that which would 
lie likely to distract the attention of their workmen, and waste 
their time in gossip? Everything points against the j>ossihility 
even of leave being given to enter the factory for any purpose, and 
more so against entering it by means of boxes, rubbish, or blocks 
of wood which no one in his senses could have imagined were 
stairs intended by the owners of the building to be used by cus
tomers.

The case seems to me to be a very plain one of failure to prove 
any cause of action; and a case in which that might be shewn in 
a few words; but I have chosen to say a good many l>ecause of the 
need to curb any disposition on the part of jury or Judge to deter-
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mine rights of property according to their notions merely of what 
is “justifiable" or right.

I would allow the appeal and dismiss the action.
Hidoeli., J.:—The plaintiff, a miller at VVaterdown, bought 

from the defendants a pair of scales. Receiving notice that 
these were ready for him, he went with his waggon to the de
fendants’ factory for them He went into the defendants' office, 
and was referred to an employee upstairs: going upstairs and 
finding that person, he was told: “Do you see that building.' 
Go around that building, and the scales will be there"- -"to 
go and wait there for the scales"—"to go around to that plat
form and they would bring the scales out there."

He drove around and saw a delivery or “loading” platform; 
but, as there were several rigs ahead of him (which were having 
things loaded on them) he stopped his waggon some twenty 
feet away from the platform, got out on the ground and waited. 
After the last waggon ahead of him went away, he waited some 
ten or fifteen minutes for his scales to be brought out: it was cold, 
and the plaintiff got tired of waiting. He accordingly made up 
his mind to get up on the platform, go into the factory by the 
open door, and see what caused the delay.

The platform was only about four feet wide—it had no stops 
leading up to it, although a neighbouring platform had—there 
were, however, a few blocks of wood, some 3 feet long and 
8x8 inches, lying loosely at one end of the platform, which 
apparently had been used by some one to mount the platform. 
The plaintiff tried to get on the platform by these blocks, “toppled 
over,” and was rather seriously injured.

He brought an action which was tried at Hamilton before 
Mr. Justice Kelly and a jury—the jury gave answers to questions 
as follows:—

1. Was the injury to the plaintiff the result of negligence 
or did it arise from mere accident? A. We, the jury , find 
negligence on part of company for not having proper steps or no 
steps at all.

2. If it arose through negligence, was there negligence on 
the part of the defendants which caused the injury? A. Yes,

3. If there was such negligence on defendants’ part, state
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fully and clearly what were the acts or omissions of theirs which 
caused the injury? A. We, the jury, find that the cause of 
injury is in the fall which plaintiff received on defendants’ prop
erty.

4. Even if there was negligence by the defendants, could 
the plaintiff, by the exercise of reasonable care, have avoided 
the injury? A. No.

5. If so, state fully what he should not have done, or what 
lie did not do that lie should have done, to avoid the happening? 
A. We, the jury, find that lie was justified in doing us he did do.

6. Was there any invitation by defendants to plaintiff to use 
the steps or blocks referred to? A. Being as there was no other 
means to get upon platform, answer, yes.

7. If there was such an invitation, for what purpose Mas 
such invitation given? A. To receive goods which was ordered.

8. If on your answers to the above questions the Court should 
he of opinion that plaintiff is entitled to damages, what amount 
of damages do you assess? A. We, the jury, agree to pay 
plaintiff six hundred dollars.

The failure of the jury to give a proper answer to question 3 
may lie considered healed by the answer to question 6—if there 
was an invitation to the plaintiff to use the blocks it is plain 
that the defendants are liable.

It is not necessary, in the view I take of the case, to consider 
whether the jury could reasonably find that there was an in
vitation for any purpose—I think they could not, but do not 
place my judgment on that ground.

The jury have found that the invitation was to use the blocks 
“to receive goods which was ordered” (We must not hold a 
jury to grammar, a jury like a King is super grammaticaln.) 
The plaintiff was not using the blocks for any such purpose, but 
to mount the platform in order to trespass upon the defendants' 
factory.

He w as invited to mount the platform (according to the jury) 
if and when he was “to receive goods:” that tune had not come. 
By the instructions he received he was to wait and the goods 
would be brought out on the platform—even if the jury is right, 
then and then only the invitation was effective.

I would allow the appeal and dismiss the action, both with 
costs.
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OWT> Hose, J., agreed with Riddell, J.

Lennox, J. (dissenting) The defendants manufacture and 
Strvthf.ks sc*11 weigh-scales and other merchandise in the city of Hamilton 
Burrow. The facts in detail are sufficiently referred to by the learned 
LermoiLj. trial Judge and other members of this Court. It is sufficient

for the puri>oseK of my judgment to summarise the result of tin- 
evidence by saying that the plaintiff, at the time of the happening 
of the injuries complained of, was upon the defendants’ premi»e» 
to enable the defendants to complete, and to complete upon hi» 
part, a contract for the sale by the defendants and purchase la
the plaintiff of a set of scales; and was there pursuant to a notice 
in writing mailed by the defendants to the plaintiff.

[The learned Judge then set out the findings of the jury. 
See judgment of Hiddell, J.]

Upon these findings judgment has been entered for the plain
tiff for $600, and the defendants appeal.

I have had the advantage of reading the judgments 
of the Chief Justice and of my brother Hiddell, concurred 
in by my brother Hose. With deep consciousness of my 
comparatively limited experience, with profound respect, and 
with regret, I find myself quite unable to agree that the judgment 
entered should be set aside, or, if it should be, that the action 
should be now dismissed.

The case was left to the jury upon the questions and in the 
way the defendants’ counsel desired, if left to the jury at all. 
They have found that the plaintiff could not, “by the exercise 
of reasonable care, have avoided the injury'," and, with their 
attention repeatedly and pointedly called to the question of 
“invitation," have specifically found that there was an invitation 
bv the defendants to use the steps for the purpose of receiving 
the scales.

With singular sagacity, the defendants’ counsel, both here 
and in the Court below, forced to the front the question of •in
vitation" as if the proof of this were an indispensable condition 
precedent to fixing the defendants ultimately with liability. 
I am of opinion that this was not necessarily the ultimate deter
mining factor, upon the evidence at the trial; and that, if the 
steps were something in the nature of an undisclosed danger or



37 D.L R.l Dominion Law Reports.

“trap”—and no reasonable jury could think otherwise—there 
was something else that the jury might have been asked: upon the 
footing of the rights of “a bare licensee.” However, it is not 
necessary to pursue this line. The Judge's charge is not objected 
to, and neither upon the charge nor the form of the question have 
the defendants ground for appeal. The appellants, however, 
raise a straight issue, and submit that there was no evidence to 
support the finding of invitation. This is the main point, ami, 
if well-founded, it is sufficient to entitle the defendants to have the 
judgment set aside; but there are other points also taken, al
though much less vigorously pressed—for instance, that the 
answers are vague and inconclusive, that the steps were not main
tained by the defendants, etc.

If there was no evidence upon which twelve reasonable men 
could answer questions 6 and 7 as they are answered, then, taking 
the action as it was in fact tried out—though possibly not as it 
might have been—it is clear enough that the judgment cannot 
stand: and it is perhaps superfluous to repeat, what is almost a 
daily declaration, that if there was reasonable evidence, direct 
or inferential, we are not at liberty to disturb the findings of the 
jury merely because we feel that upon the evidence we would or 
might have come to a different conclusion of fact.

The judgment of the Court of Appeal in Norman v. firent 
Western U. H*. Co., [1915] 1 K.R. 584, is important as containing 
a recent re-indorsement of the doctrine of Indermaur v. Dames, 
•L.R. 1 C.P. 274—in the Exchequer Chamber, L.R. 2 C.P. 311—and 
in declaring the principle that the duty of railway companies, 
and other companies exercising statutory privileges or duties, 
towards persons resorting to their stations, yards, or premises, 
in the course of business, is the same as the duty of the occupiers 
of private premises towards persons coming to their premises in 
the course of business : and consequently the principles upon which 
all this line of cases has been decided may be invoked Lord 
Justice Buckley, at pp. 591, 592, said: “The liability of a person 
upon whose land another comes towards the latter in respect of not 
ex])osing him to danger may l>c stated in an ascending scale. The 
liability is lowest towards a trespasser . . . The next is the 
case of a licensee .... Next in the ascending scale is the 
invitee. The illustration commonly given is that of a shop-
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keeper who tacitly invites persons to come into his shop and do 
business with him. The duty of the invitor towards the invit. i- 
is stated by Willes, J., in Indcrmaur v. Dames in language whirl, 
was affirmed in the Exchequer Chamber, and which has been 
repeatedly cited in subsequent cases as being a correct statement 
of the law. The statement is this: ‘And, with respect to such a 
visitor at least, we consider it settled law that he, using reasonable 
care on his part for his own safety, is entitled to expect that the 
occupier shall on his part use reasonable care to prevent damage 
from unusual danger which he knows or ought to know; and that, 
where there is evidence of neglect, the question whether Midi 
reasonable care has been taken, by notice, lighting, guarding, or 
otherwise, and whether there was contributory negligence1 in 11n- 
sufferer, must be determined by the jury as a matter of fact.' " The 
italics are mine.

This covers the whole field. The jury have found that tin 
plaintiff used reasonable care and acted as a reasonable man 
would act in the circumstances, was “justified in doing as he 
did do;" and I entirely agree in these conclusions; that the plaintiff 
had a right to expect and rely upon it that the defendants would 
take reasonable care against injuries from unusual and dangerous 
conditions; and that the character and condition of the steps pre
sented an unusual danger, of which the defendants were or ought 
to have been aware, and of all this the evidence is abundant and 
unmistakable; that the defendants were guilty of negligence, ami 
that this negligence occasioned the plaintiff’s injuries; and it 
certainly would be amazing and disappointing to me, with un
disputed evidence that the defendants have been maintaining a 
succession of ricketty steps where people are accustomed to re
sort for purposes of business and where steps are obviously needed, 
almost “from time immemorial," if any jury could acquit them 
of negligence.

There remains the question of invitation, express or implied, 
and “invitation" or invitee” is not in terms used in the statement 
of Willes, J., just quoted; but “invitee" is what Buckley, L. .!., 
is referring to; the rights and obligations of an invitee and invitor 
are what was determined on in both cases; and it is fundamental 
that this, like all questions of fact or inference from facts, after 
proper instructions by the Court, is exclusively for the consider-



37 D.L.R.] Dominion Law Hepobts. 679

ation of the jury. If there is no evidence, of course there is nothing 
for them to consider; but the purpose of the plaintiff’s coming, 
the inquiries he made, and the directions he obtained, the con
dition of the weather, the delay, the object he had in view, and the 
means he adopted for effecting it, were all matters in evidence ; 
and, subject to the instruction of the Court, it was for the jury, 
and exclusively the function of the jury, to say whether, invited 
upon the defendants’ premises, as is admitted, and for a purpose 
not in dispute, he acted within the meaning of the invitation, that
is, acted as a reasonable man, unconscious of danger, might be 
expected to act under the circumstances. If reasonable jurors 
might, upon the evidence, answer questions 6 and 7 as they are 
answered, the instruction to the jury not l>eing attacked, their 
findings ought not to be disturlied: Toronto /'oiccr Co. Limited 
v. Patkwan, |1915] A.C. 734, at the foot of p. 739 (22 D.L.R. 
340).

What should lie have done? Go back to the office and 1 *■ 
curtly told, "Do as I directed?" Or return upstairs to be petu
lantly instructed, “Go back where I sent you?” Or, what I 
think is more likely, "Go back and go into the shipping ware
house, and, if there is no one there, shout up the elevator-shaft 
to the factory, and some one will come?" Or, well-chilled, 
should he have gone home, and. when sued for breach of con
tract, Ire told: "You should have come in, our men could not 
know you were there, they cannot stand out freezing in the open 
yard, you would want to examine the scales of course liefore 
acceptance, there were the steps, there was the open door anil the 
comfortable fire, Ac., Ac.; it is plain that you were looking for an 
excuse to get out of your contract."

Mr. Lyneh-Staunton argued that, although the plaintiff was 
admittedly invited to come into the yard and up to the platform, 
he was not invited to use, and it was not intended that he should 
use, the steps, or come upon the platform, avail himself of the 
open door or enter the factory. It was not shewn to lie a fac
tory, and the jury would lie right in inferring from the evi
dence generally that this is a delivery warehouse; and from the 
fact that the scales were brought down by the elevator that the 
factory is in the flat above. A notice posted upon a wall does 
not affect a blind man or a man who does not see it or cannot read
it. "Beware of the dog" is not enough: Halsbury’s Laws of
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OWT* England, vol. 1, p. 375, para. 818. The notice here does not 
6.C. affect the plaintiff's rights. He did not see it; and, more than

Simtheks thi8» he had inquired at the office, he had l>een directed to tin
yard, and he did not enter the factory, nor was he al>out toBvkkow. * ’.

---- enter it.
Burrow.

That the steps were intended for the employees only, is al>o 
argued. This is not the point. The defendants, as regards 
persons doing business with them, must be taken to represi nt 
that their stairways, structures, and equipment arc to lie used 
as such stairways, &e., are ordinarily used. Persons coming upon 
business premises are not called upon to assume that appliances 
ordinarily used as means of access or communication are intended 
to be used by a limited class or for a limited special purpose only 
—nor arc they l>ound to possess unerring wisdom, to proceed 
by the very best or most direct courses or to be always upon their 
guard. The girl who fell down the stairway, in a case in which 
an appeal was recently dismissed by this Court, because we could 
not interfere with the findings of the jury, was not by any menus 
proceeding in a direct line, nor did she take at all the coui>e 
she was intended to take; and, if she had, the casualty would not 
have occurred. The stairway in that case was not used by nr 
intended for the use of customers; but it was recognised that it 
was for the jury, not for the Court, to say whether she acted as a 
reasonable person might act under the circumstances. It was 
not to be expected that the defendants here would enjoy a monop
oly of all the wisest people in the land, or that ordinary people 
would never come to their premises; they were bound to keep 
their premises in a condition “to prevent damage from unusual 
danger” to persons coming there to do business and “exercising 
reasonable care.”

In Steer v. St. James's Residential Chambers Co., 3 Times L.tt. 
500, the plaintiff was not using the defendants’ premises as they 
intended them to In* used, nor was the plaintiff at the time of the 
accident in the passage he intended to take, the door the plaintiff 
opened was only intended to l>c operated by employees, the plain
tiff professed to know the way to Brocklehurst’s rooms, and so 
dispensed with assistance impliedly offered. The decision in
volved the consideration of whether the plaintiff was upon t he 
premises as a volunteer, licensee, or invitee. Mr. Justice Field



37 D.L.R | Dominion Law Reports OKI

instructed the jury that they must consider the conduct of the 
plaintiff with reference to the circumstances. “He must take 
care. All care was determined by what a man might reasonably j 
expect, and they had to see what degree of care was necessary to 
be taken by the plaintiff coming into a place of that description.
It was the duty of every one to use due and reasonable care to 
prevent doing an injury to any one to whom he may have a duty. 
Was there a prospect of the plaintiff falling into the well, and had 
the defendants taken reasonable care to prevent it?” The case 
was left to the jury upon questions substantially equivalent 
to the questions here; and, their findings being for the plaintiff, 
the judgment was not afterwards questioned upon any ground.

In Units v. Goddard, 4 Times L.U. 193, it was not pretended 
that the portion of the defendants' premises intended for user by 
customers or intending purchasers was not in a safe condition. 
There were notices upon the windows and an ample and obvious 
means of access which the plaintiff passed by. She ignored all this, 
and entered another door, in the same building, and proceeded along 
passages and hallways not intended for people seeking to do 
business with the defendants, and finally, opening a door in one 
of the passages, fell down a stairway and was seriously injured. 
Mr. Justice Manisty, instructing the jury, said: “The defendants 
ought to have their premises in such a state that people coming 
to transact business had a right to suppose those premises to be 
in a reasonably safe condition.” (This sentence is not accurately 
reported, but the meaning is plain.) “The difficulty in this case 
was that the door here was not the usual door. No doubt the 
plaintiff was under the impression that she was entering in at 
the proper door. The jury would have to deal with the fact 
whether she was reasonably right in that impression. If they 
thought that the defendants had these premises, and had 
them so that a person might reasonably suppose he should go in 
there, then an invitation was held out to go there, and the defend
ants were bound to have that access reasonably safe.
Were they guilty of negligence, and did that lead to the accident, 
and was the plaintiff justified in thinking she was going in at the 
proper door?” The whole matter was left to the jury, they 
found for the plaintiff, judgment was directed to be entered for ' 
the plaintiff, and the propriety of the trial or the right of the

45—37 D.L.R.
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_T‘ pluintilT to recover was not questioned. It is all a question for 
8. C. the jury, as these cases shew.

Sthvthshh It was the same in Mason v. Langford (1888), 4 Times !.. I ; 
Hvkhow. 'll1'i where the person injured came to the defendants' shop 
, after closing hours and after the shutters had lieen drawn, ami,

finding the door slightly ajar, enteral the shop. Hawkins, J 
expressing a strong opinion against the right of the plaintili, 
still left the question of invitation to the jury.

“It is necessary to distinguish between the standard of care 
ordinarily required anil the degree of care actually exeerciseil. 
It is the duty of the Court, if necessary, to define what the standsi ,| 
is, and the duty of the jury to decide, when the facts are in dis
pute" (and even if they are not in dispute?), “whether such stan
dard has lieen attained:" Halsbury, vol. 21, p. 302, para. 0311 

It was strenuously argued that a door, even an open door, 
means a "bar, a barrier, a notice not to enter,” &c. I was not 
impressed; a solid wall would be more effective. It is a question 
of conditions. The open door of a church would lie a fairly clear 
invitation to enter. The unfastened door of a shop, hotel, railway 
station, and of I*' iness premises generally, is usually regarded as 
license or invitation to enter to people having occasion to enter, 
without more. In international affairs “the open door" is an 
announcement to the world of unrestricted ingress and egress. 
To talk of actual or specific purpose or intent as distinguished 
from the import of obvious conditions is to evade the issue. The 
question always must come back to this: “Were the defendants 
premises maintained in a reasonably safe condition for per.-ons 
lawfully coming upon the premises and using them in the wav 
they were likely to be used by such persons?” The defendants' 
responsibility must l>e measured not by their unknown intention 
but by the conditions which they allow to exist and their neglect 
to provide for the safety of persons to whom they owe the duty 
of care arising out of business relations or otherwise. They must 
assume that things ujron their premises will be used in the wav 
such things are ordinarily used, and that they will be used tqsm 
the assumption that they are safe and adequate. If they provide 

•seats or a drinking fountain, and a person waiting to be served 
on that part of the premises, uses cither and is injured by reason 
of the defendants' negligence, they cannot escape liability by
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saying, “We intended the seats or the drinking water,” as the 
vase may be, “for the use of our employees only.” Why? Be
muse they must provide against unusual dangers and against 
injuries likely to arise out of the ordinary user of the premises 
by their customers in the condition in which they find them— 
they must foresee what is likely to, or probably may, hapjx'n. 
They must l>e Ixwnd by what they do or negligently suffer or 
omit to do. It is a peculiar argument that, liecause the negli
gence here was of an exceptionally flagrant character, l>ecause for 
years they had substituted one temporary contrivance for another, 
no proper steps at any time but always some makeshift erection, 
the plaintiff, using the steps the defendants provided in good 
faith for a purpose for which their position indicated they were 
intended to be used, in pursuance of his contract, and without 
nrgligence, is without remedy, but would not have teen without 
remedy, had they been, though still unsafe, much better than they 
were.

The character or status of a person accidentally injured upon 
the premises of another, in relation to the owner of the premises, 
is not a question of law' to be determined by the Judge or a Court— 
but a question of fact to be determined by the jury upon the 
evidence. Whether the plaintiff, upon the facts disclosed, was, 
at the time of the accident, upon the premises in the character 
of a trespasser, licensee, invitee, guest, or visitor, is a question of 
fact, and all questions of unusual hazard, want of repair, and 
negligence, are also questions of fact, and none of them can be 
withdrawn from the jury; Toronto Power Co. Limited v. Cask wan, 
(19M) AX’. 734, at pp. 738.73V. 22 D.L.R. 340; BmmtI v. 
Lancashire and Yorkshire PM. Co. (1872), 20 W.R. 2V7, judgment 
of Willes, J.; the legal rights, if any, of the person injured, when 
the facts are found, are for the determination of the Court.

In the Paskwan case, at p. 344, Sir Arthur Channell said: 
“The jury might perhaps under such circumstances have found 
that there was no want of reasonable care and only an error of 
judgment, but this jury have not done so. It is enough to say, 
. . . that there was a case which could not have been with
drawn from the jury, and that the jury have found against the 
defendants. The learned Judge could not have ruled that as a 
nutter of law the answer of the defendants was necessarily con-

ONT.
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OWT* elusive in their favour. It is unnecessary to go so far as Mul.li,-
8. C. ton, J., did in the Court below and say the jury have come to the

Sthuthbrs right conclusion. It is enough that they have come to a con-
„ v elusion which on the evidence is not unreasonable.”
Bukkow.
UmoTj Lord Chancetlor Cairns puts the matter just as definitely in

North Eastern R.W, Co. v. 11 anless (1874), L.R. 7 H.L. 12, at p. 
14: “The only question raised in the case for your Lordship-' 
determination is, whether there was here evidence of negligence 
to go to the jury? What the jury should do upon the evidence, 
or whether they should find any damages or not, was a question 
for the jury, and is not for this House now to consider.”

The learned trial Judge here could not, in my opinion, have 
properly withdrawn the case from the jury—there was evidence 
which the plaintiff was entitled to have submitted to them.

I am definitely of opinion that not only was there evidence 
to go to the jury upon which they might reasonably find 
that the plaintiff was an “invitee” when using the step>, 
within the meaning of that expression as used by the Courts, but 
further, were it not for the doubt of my own judgment necessarily 
engendered by finding my opinion in conflict with weighty and 
learned judgments of more experienced members of the Court. I 
would have thought that the question was not reasonably open 
to debate; in fact, that the jury could not, upon the evidence1, have 
reasonably come to a conclusion other than they did.

It is argued that the plaintiff had no right to go upon the 
platform at all, or, if he did, he must step directly from his waggon 
It is shewn that it was impossible for him to get from the kind of 
waggon he had directly upon the platform. It is said he must 
stay upon the waggon or stay at the platform and take delivery 
there—that it w as for the employees of the defendants to bring out 
the merchandise and place it upon the waggon. This is not the 
evidence of the wray goods were delivered at the defendants' 
warehouse: on the contrary, the evidence is, that the practice was 
for men who came for goods to go upon the platfonn, and go into 
the warehouse, and assist in the bringing forward and loading 
of the goods; and I venture to think, if a record could be obtained, 
that there is hardly an instance of delivery of heavy or bulky 
merchandise from that warehouse within the last dozen years, 
unless the man taking delivery wras an invalid or a cripple or the
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horses had to be held, in which he did not assist, ami generally, 
although of course not invariably, go into the warehouse; and the 
jury were at liberty to apply their everyday common experience 
in drawing inferences of fact. It is common knowledge, it is uni
versal or nearly universal custom, everywhere in this Province, 
in handling this class of goods.

I think the judgment should stand. But, if it should not, 
1 am of opinion that the proper remedy is not a dismissal of the 
action, but a new trial. 1 am of course proceeding upon the 
basis, on which I have already sufficiently emphasised the opinion 
I entertain, that there was evidence to go to the jury upon the 
questions in issue. If there was, and their intention and meaning 
can be ascertained, the Court must give effect to it : and how far 
the Court should go in doing this, and that it must adopt no 
narrow or technical construction, is made clear by the judgment 
of the Privy Council in British Columbia Electric It. 11'. Co. 
Limited v. Loach, [1910] 1 A.C. 719, 23 D.L.R. 4. It is not to 
b«- expected or required that juries will state their conclusions 
with judicial precision. In this east* I think the jurors have 
made their meaning reasonably plain.

The issues to be determined, including the obligations of the 
defendants and the reasonableness of the plaintiff's acts ami his 
rights, are dependent upon questions and inferences of fact. 
This Court has no power, however strongly entertained, to sub
stitute its opinion for the findings of a jury based upon evidence, 
if adequately expressed. If the findings are inconclusive and 
unintelligible, the case has not been tried, and must go for trial. 
New trials arc undesirable, and, with a view to preventing un
necessary litigation, Courts have endeavoured to reach finality 
at as early a stage as possible: see James v. Clement (1880), 13 
0.11. 115; Palmer v. Miller (1887), 13 O.R. 507; Lancey v. Brake 
(1880), 10 O.R. 428; and Hamilton v. Johnson (1879), 5 Q.B.D. 
203 to refer to a few of the numerous cases: and where it is clear 
that upon a new trial there could be no additional facts adduced, 
and u|xm the facts in evidence no jury of reasonable men could 
reach the conclusions complained of, it may be right for the 
appellate Court to dispose finally of the action: Paquin Limited 
v. Beauderk, [1906] A.C. 148, 162 and many other cases. Section 
27 of the Judicature Act is pretty broad and general in its terms;

t>l

m
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ONT. but, broad us it is, in the view 1 entertain of the facts of this ca-v.
8. C. and having regard to what 1 understand to be the effect of II

Stkutueks v- Watt, [1905] A.C. 115, and Toronto iif.Ii’. Co. v. King, [1UU-

Burrow. A.C. 260, I am, with deference, of opinion that an order should 
not be made for dismissal of the action.

Reverting to the main question, I think the appeal should 
be dismissed with costs.

Magee, J.A. Magee, J.A., agreed with Lennox, J.
Appeal allowed.

B.C. McFEELEY v. B.C. ELECTRIC R. Co.

C. A. lintish Columbia Court of Apptal, Macdonald, C.J.A., and Martin <u,d 
(ialliher, JJ.A. September 18, 1917.

Waters (§11 A- titi)—Littoral riohts—Access—Tidal stream—X u i- 
tiABILITY.

A liparian owner on that part of a tidal stream which is not navig; . 
has no right of uninterrupted access over the unnavigahle part or mmi 
flats to a i»oint where the water is navigable; in the absence of any pu.-t ur 
present user by him or his predecessors of such water for navigable pur
poses, and no other littoral rights being interfered with, he is without re
course for an interference with the tlowr by the construction of an em
bankment, or for the |>ossiblc decrease in the potential value of his land.

Statement. Appeal by plaintiff from the judgment of Morrison, J. 
Affirmed.

M actional ci,CJA.
Martin, K.C., for appellant; McRhillips, K.C., for respondent.
Macdonald, C.J.A.:—In my opinion the embankment com

plained of was made without statutory or other authority, and I 
can find nothing in the subsequent legislation relied on by res
pondents to assist them.

It then becomes necessary to consider the rights and remedies 
(if any) of the api>ellant in the premises. Being an ami of the 
sea, False Creek is tidal water, and this fact is prima facie evidence 
of the right of the public to navigate it: Miles v. Rose, 5 Taunt. 
705, 128 E.R. 868. But that presumption may be rebutted. 
Bayley, J., in The King v. Montague. (1825), 4 B. <fc C. 598, at 
601, said:—

It does not necessarily follow that because the tide flows and reflow.- in 
any particular place it is therefore a public navigation. . . . The strength of 
the evidence arising from the flux and reflux of the tide must depend on tin- 
situation and nature of the channel. If it is a broad and deep channel, calcu
lated for the purposes of commerce, it would be natural to conclude hut 
it has been a public navigation ; but if it is a petty stream, navigable onh at 
certain periods of the tide, and then only for a very short time, and by wy 
small boats, it is difficult to supinwe that it ever has Iteen a public navig hit- 
channel (107 E.R. 1184).



37 D.L.R.) Dominion Law Reports. 087

The appellant’s lots lie near the head of the creek or arm. 
The point at which it ceased to l>e navigable is some distance 
l>elow these lots. The evidence, I think, amply sustains the 
judge’s finding that the appellant’s lots do not abut on navigable 
water.

Counsel for the appellant argued that even if False Creek were 
navigable only to a point some distance below appellant's lots, 
yet he had the right to reach navigable water over the flats lying 
lie tween, which they tenu the foreshore, but which, 1 think, 
more appropriately should be termed the narrow channel of the 
creek and the flats on each side of it left bare by tin* receding tide. 
I am of opinion that this argument is not sound. There is no 
pretence that the appellant, or his predecessors in title, ever 
used these waters for the purpose of navigation. His claim for 
relief in this action is not founded on any present or past injury. 
There is evidence that the channel could, by artificial means, be 
made navigable up to and in front of the appellant’s lots, and that 
in this way they could be given a value which they do not now 
possess. The appellant's case cannot be stronger than this, that 
the embankment decreases the* potential value of his hits. In 
Bell v. Corporation of Quebec (1880), 5 App. ('as. 84. 40 LJ.P.C. 
1, their Lordships, referring to a like argument said that such a 
.-peculation could not legitimately be imported into the case. 
That case was decided on the law of Quebec, but I think that said 
observations are applicable also to the case at bar.

The other littoral rights of the appellant are not interfered with 
because of the opening or culvert left in the embankment through 
which the tide flows and reflows to and from the appellant’s lots.

I would dismiss the appeal.
Martin, J.A., agreed that the appeal Ik* dismissed.
Galuheu, J.A.:—While 1 have considered a number of interest

ing points raised by the appellant as to the respondents’ authority 
to construct the embankment in question, 1 express no opinion 
thereon as in my view the case can l>e disposed of against the 
appellant on another ground.

A narrow arm of False Creek extends up past the appellant’s 
lots and the first point to be decided is—is this arm navigable 
water? The judge below- has found that it is not, and I am 
satisfied from the evidence that this finding should not be inter
fered with.

B. C.
C. A.

McTeei.ey

B. C.
H. <’o.

Macdonald,
C. J.A.

Martin, J.A. 

Oalliher, J.A.
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Statement.

Grecnahields, .1,

No littoral rights of the appellant as riparian owner are 
interfered with as the waters flow and recede from his land 
through a culvert in the embankment, but the appellant contends 
that he has the right of uninterrupted access over this unnavigable 
water or mud flat to a point where False Greek is navigable.

I have carefully examinet 1 the cases cited to us on this point, 
and others, but I do not think they bear out appellant’s con
tention.

I take the same view as the Ghief Justice for the reasons set 
out in his judgment. Appeal dismissed.

MOUNTAIN SIGHTS Ltd. v. CITY OF MONTREAL.
(JiuIhc Court of Review, Archibald, A.C.J.. and (Ireemhieldx, and Lamothe, JJ.

Mont, .«J. l$lf.

Municipal corporations (§ 1 B—10)—Annexation—Duty to open high
way—Mandamus.,

Ratepayer of an annexed municipality have a sufficient interest to
compel by mandamus the opening and maintaining of a highway as
required by the annexation statute.

Appeal from a judgment granting a petition for mandamus 
against defendant corporation. Affirmed.

Beauelry, Beaudry A1 Filion, for plaintiff; Laurendeau d‘ Co., 
for defendant.

Greenshieldb, J.:—By a statute of the Province of Quebec, 
1 Geo. V. e. 48, it was provided: “That the heretofore existing 
towns of Notre Dame de Grace and Côte des Neiges, should be 
and were annexed to the City of Montreal, and should thereafter 
form part of the City on Montreal, and should be known thence
forth as Notre Dame de Grace ward and Côte des Neiges ward of 
the City of Montreal.

By par. 7, h.h. (k), c. 48, it was enacted as follows:—
The City of Montreal shall within 2 years open and maintain a street from 

Snowdon Station, in Notre Dame de Grace, to Côte de Liesse Road, in the 
Parish of St. Laurent, of a width of l(M) ft., macadamized, and with side
walks.

The statute came into force by proclamation on June 4, 1010.
The city did not comply with the obligation or commands 

imposed upon it by the statute during the 2 years, and it sought 
further relief by the enactment of the statute 3 Geo. V. c. 54, by 
which it succeeded in obtaining a further delay to undertake and 
complete the work, such delay expiring on January 1, 1915.

On the last mentioned date, practically nothing had been
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done: no road had been opened, much less maintained, from 
Snowdon Station to or connecting with any part of Côte de 
l.iesse Road, and this condition existed on January 1, 1915.

On January 5, 1915, the plaintiffs, petitioners, proprietors of 
property within the limits of the old municipalities of Notre 
Dame de Grace and Côte des Neiges, obtained the issue of a writ 
of mandamus, by which they prayed, that the defendant, respond
ent, be ordered to open immediately a street, and to maintain the 
same, from Snowdon Station, reaching and connecting with Côte 
<le l.iesse Road, of a width of 100 ft., macadamized, and with 
sidewalks.

The plaintiffs, petitioners, allege the obligation imposed upon 
the defendant city, under the terms of the statute 1 Geo. V. c. 
48, they allege the further extension of the time within which 
the obligation should be fulfilled; they allege the failure of the 
defendant respondent to fulfil its obligation, and the plaintiffs 
petitioners’ interest to institute and prosecute the proceedings.

The respondent seeks to escape from the prayer of the peti
tioners, and in effect, while admitting the statutes, denies that the 
petitioners have a sufficient interest to sue out a writ of mandamus, 
and alleges: that the street would be of no public utility ; that the 
respondent has acquired a certain part of the land necessary for 
the opening of the street, and has attempted to acquire certain 
other lands, but without success, and has not succeeded in acquir
ing sufficient lands for the opening of said street of the width 
called for by the statute; that, moreover, the fulfilment of tin* 
obligation imposed by the statute would entail an expense of 
8400,000, which would necessitate the respondent city increasing 
its borrowing powers, and which increase would be detrimental 
to the citizens of the city respondent, anti finally, that the city 
respondent is not in a position to undertake and prosecute to a 
completion the sait! works.

An answer praying acte of the admissions anti denying the 
affirmative allegations of the contestation joins the issues.

The judgment under revision granted the petitioners' prayer 
and ordered the respondent to proceetl to open and maintain the 
street in question, and that within 30 days from the day of the 
service upon it of a copy of the judgment.

The respondent attacks the judgment and seeks its reversal, 
ami does so in calling for an answer by this court to 3 questions:

QVK.

C. It
Mountain
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Montreal.

Ort-pnehieldi. J.
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1. Have the plaintiffs an intercut recognized by law to institute 
the present action? 2. Can the respondent be condemned l>\ a 
mandamus to execute what the petitioners demand? 3. Can the 
petitioners' action be continued or further prosecuted except I'm- 
costs only?

At the argument at bar, the court was culled ujnm by 11n- 
counsel for the respondent to answer these question , 
and these questions only.

I shall take up the questions of the order as suggested by the 
counsel for the respondent.

1. Have the petitioners an interest recognized by law to in
stitute ami prosecute the present demand?

There is no difliculty in accepting the statement of the learned 
counsel for the respondent, that without interest there i- no 
action, nor, in like manner, is there any difficulty in accepting the 
statement of the counsel that no one, other than the exceptions 
mentioned in the Code, can plead before the court the rigid - of 
another.

The petitioners are now proprietors of property within the 
limits of the City of Montreal; they were not proprietor:- or 
ratepayers within the limits of the town of Côte des Neige or 
Notre Dame de Grace on June 4, 1910, when the statute 1 Geo. 
V. c. 48, came into force; they purchased property within the limits 
of the city respondent, anti particularly within the limits of Noire 
Dame tie Grace wart! and Côte des Neiges ward after there luid 
been imposed upon the respondent city the obligation of opening 
and maintaining the street in question.

It should be here observed, that before the annexation, these 
two municipalities hud decided that it was in the interest of the 
ratepayers of the two municipalities that the road in question 
should Ih- opened and maintained.

The petitioners became ratepayers of the city respondent by 
purchasing property within its limits at a time when the city 
respondent had been commanded as a condition of its becoming 
proprietor of these tw'o municipalities, to open and maintain that 
street.

The question as to w hether the opening and maintaining of t liât 
street would benefit in a particular way the property bought by 
the petitioners, in my opinion, is not a matter of consideration in 
determining the question submitted by the respondent.
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If the obligation to open and maintain the street existed under t he 
statute, I should without hesitation say, that any ratepayer within 
the limits of the city respondent has an interest to force the execu
tion or fulfilment of the obligation ; in other words, it was an obli
gation assumed and accepted by the city respondent in favour of 
its ratepayers generally, and while a failure to fulfil its obligation 
might result in damages, specific and particular in favour of one 
ratepayer as distinguished from another, owing to the situation 
or location of his property, the right to force, by mandamus, the 
fulfilment of the obligation, existed in favour of every ratepayer 
and is enforceable.

There is, indeed, in the record proof that the petitioners in 
this case have a special interest to enforce the fulfilment of the 
obligation ; but I do not arrive at the conclusion to answer the 
question in the affirmative on account of any special interest or 
interest peculiar to the petitioners ; but upon the general principle 
that if a municipality is burdened with an obligation to open a 
street and maintain the same within its limits, it may be forced 
to do so by any ratepayers, not alleging and not proving any 
special interest distinct and separate from the interest of the gen
eral ratepayers.

I answer the question in the affirmative, and 1 hold that the 
IM-titioners have disclosed a sufficient interest in law to institute 
and prosecute the present proceedings.

Now as to question 2—Can the respondent be condemned by 
mandamus to execute what the petitioners demand?

1 answer this with another question— Why?
The respondent has not shewn to my satisfaction why it 

should not be so condemned.
At the request of the city respondent, with its approval and 

acceptance, the statute w as passed : the ratepayers of the annexed 
municipalities had decided to open and maintain a street—a 
matter quite within their jurisdiction, and the legislature brought 
about the annexation—the absorption by the City of Montreal 
of the two municipalities in question. The city respondent well 
knew of the determination of the authorities of the annexed 
municipalities to oi>en and maintain the street, with full knowledge 
of all the facts it accepted the authority to annex with all its re
sulting consequence, including the opening and maintaining of
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this street. If the respondent did not know the extent of tliu 
responsibility thereby assumed, it is presumed to know: it was 
a clear obligation assumed by it, ami it certainly cannot escape 
from the fulfilment of that obligation on any other grounds than 
any debtor of an obligation can succeed in a plea of voidancc of 
its obligation.

The respondent seeks to escape the obligation: it says: ‘1 
had no money.” That is not true: as a matter of fact, it can be 
stated that the respondent had at its disposition sufficient money 
to mlfil this obligation. It may lie true it used its money with 
utter disregard to this obligation to fulfil or execute other obliga
tions, not more binding but perhaps more onerous.

Unlike individuals, the respondent has means of getting money, 
or at least has means not possessed by the individual.

There is nothing in the record to justify the statement, that 
the city respondent was in the impossibility of fulfilling its obli
gation because it had not the necessary money with which to 
comply with the statute.

But the respondent urges that the statute is vague ; it does not 
in clear terms command the city respondent to open the road and 
maintain it in a particular direction, or in a particular locality. 
There is one fixed point of departure, viz., Snowdon Station, 
which is well defined and free from any difficulty. That is a point 
of departure, a point of termination, in connection with Côte <le 
Liesse Road.

The obligation is to join Snowdon Station with Côte de Liesse 
Road by a road 100 ft. wide. When the respondent has done 
that, it has complied with the statute and fulfilled its obligation, 
and until it has done that, it is a defaulting debtor of an obligation 
to every ratepayer in the City of Montreal, when it has chosen 
its route, when it has localized the road, either in the shortest 
or the longest distance—probably it should choose the line of 
least resistance—when it has done in its w isdom the works which 
the statute oblige it to do, it has fulfilled its entire obligation and 
it is immune; from attack by any ratepayer.

1 seek in vain to find any answer to the question presently un
der consideration other than an affirmative answer, and it is 
answered affirmatively and with emphasis.

The statute creates a contractual obligation between the peti-
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tioncrs and the respondent, and if that contract is capable of 
specific performance, then the specific performance is compellable 
by a writ of mandamus; that is the purpose of the writ; there 
might be the other remedy of damages; under our law the creditor 
of an obligation may claim its specific performance, or may claim 
damages at the option of the creditor.

I hold that the obligation is capable of specific performance, 
and the respondent should be condemned to its specific perform
ance.

Now as to question 3—Can further prosecution of the case be 
had except for the costs?

In support of the submission that this question should be 
answered, the respondent relies upon the Statute of Quebec, 5 
Geo. V. c. 89, s. 20, which came into force on March 5, 1915, 
which gives to the city respondent a delay until January 1, 1917, 
to fulfil and execute its obligation as specified in 1 Geo. V. c. 48.

1 Geo. V. imposes, among other obligations, upon the city 
respondent the opening and maintaining of this road, and in 
general terms 5 Geo. V. e. 89, extends the time for the fulfilment 
of these obligations until January 1, 1917, but it adds: “Thepres
ent provision will not affect any case pending before the Court as 
ami from, or previous to February 1, 1915.”

The present case was pending before the court on the date 
last mentioned, and if the statute means anything, it certainly 
must mean this, that any court seized with this case, which was 
pending at the date of the sanction of the statute, should take no 
cognizance, or to use the words of the statute—“Should not be 
affected or influenced in any way by the enactment of 5 Geo. V.”

I shall so treat it, and so far as the determination or decision 
of this case is concerned, the statute invoked by the respondent 
has no effect whatever, neither does it affect the rights of the par
ties, nor should it in any way influence or affect the judgment 
of this court.

I am of opinion that the petitoners have fully established their 
right of action; their interest is manifest and apparent, and their 
right to the relief sought, or the remedy invoked, cannot be denied, 
and I am of opinion to confirm the judgment with costs.

Appeal dismissed.

QUE.

C. R.
Movntain

Montreal.

Grcenshields, J.
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Se/riember 18, 1917.

Vendor and purchaser (8 I C—10)—Sufficiency or title—Effect of 
possession—Right to repudiation.

By taking possession and exercising ownership over property the pur
chaser waives any objection lie may have to the title thereto; a mere 
imperfection of title, ca|>able of being perfected, as distinguished from 
a total want of title, does not give the purchaser the right to repudiate 
the contract .

Appeal by defendant from the judgment of Lampmun,
CM.

Stacpoole, K.C., for appellant.
H. B. Robertson, for respondent.
Martin, J.A.:—I agree that the appeal be dismissed. 
Galliher, J.A.:—I concur in the conclusions of my brother 

McPhillips, whose judgment I have had the advantage of reading.
MvPhilliib, J.A.:—The trial judge gave judgment for the 

respondents upon an action brought for an instalment due and 
payable under an agreement for sale of land. The appellant 
resisted the action, alleging that the respondents, when the con
tract was entered into, were without title to the land and that 
upon discovery thereof the appellant repudiated the contract, 
and the appellant as well counterclaimed for the sum of $75 
paid at the time of the purchase and claimed $25 costs of inve>li
gating the title. The trial judge has in his judgment set forth t he 
facts and held upon the facts there was waiver as to any want of 
title at the time of the contract. The appellant purchased under 
the agreement for sale in question a 5 acre tract, and had also 
purchased a 10 acre tract, both being subdivisions of a tract of 
land 100 acres in area, the root of title being the same, the re
spondents holding the 100 acre tract under an agreement of sale 
from one Clarke who was possessed of a good title. The appel
lant went into possession of the 10 and 5 acre tracts and ploughed 
some of the land. The 10 acre tract had a house and barn there»m 
and the house was burned down on May 30, 1915. The 10 acre 
tract w'as purchased in August, 1913, and the 5 acre tract in 
September, 1914. At the time of the fire the appellant was in 
arrears in respect of both purchases. After the fire took place, 
the appellant was presented with an account of the arrears by 
the respondents, and on May 31, 1915, signetl an order that the 
amount as shewn in the account, vis., $1,435.60, should be paid to
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the respondents out of the insurance money coming to him. ^Cl
Later this was varied and the money was paid in respect of the C. A.
10 acre tract anti title was perfected to the 10 acre tract and the R(K.rhHON 
appellant borrowed money upon this parcel of the land, promising, (, *
at the same time, to pay the respondents what was due in respect-----
of the 5 acre tract when his financial affairs were straightened out. McPhillipe',A*
The alleged repudiation of the contract in respect of the 5 acre
tract took place by means of a letter from the appellant’s solicitors,
under date July 2, 1915—the ground therefor being stated in a
very general way, “Your want of title to the said lands.” Now
the title the respondents had was well known to the appellant
(see Alderdale v. McGrory, [1917] 1 Ch. 414, at 417, 418 (C.A.)).
It had been seen and was evidenced by the completed transaction 
in respect of the 10 acre tract. All that the respondents had to do 
was to pay to Clarke the money due to him and the complete 
estate could be got in. As a matter of fact, in October of the same 
year, 1915, title was perfected in the respondents to the 5 acre 
tract—the application for an indefeasible fee thereto being made 
on October 16, 1915, and that title issuing to the respondents on 
October 25, 1915; and at the time of the commencement of action 
this title was in the respondents. It is true that under the agree
ment for sale from Clarke to the respondents the last instalment 
on the 5 acre tract was not due and payable by the respondents 
to Clarke until August, 1917, whilst the last instalment due by the 
appellant to the respondents in respect of this parcel of land was 
payable in March, 1917. But after all this is more a matter of 
conveyance than title to the land. The trial judge relied greatly 
upon Camberwell & S. London Building Soc. v. Holloway (1879,) 13 
fh.D. 754, at 763; Goodchild v. Bethel (1914), 19 D.L.K. 161;
Wallace v. Hetslein (1898), 29 Can. 8.C.K. 171, considering that 
upon all the facts there was evidence of waiver. In this, 1 am in 
entire agreement with the trial judge. In Wallace v. Hesslein, 
tupra, Strong, C.J., at p. 176, said:—

There woe, moreover, a clear waiver of all objections to title by Wallace, 
who took ifosscssion of the property and exercised acts of ownership by making 
repairs and improvements to the amount of 128'», according to his own evi
dence, thus exercising acts of ownership sufficient to shew a waiver.

The duty of the purchaser is to satisfy himself as to the title 
upon making the purchase of the land, not go into possession 
thereof and exercise acts of ownership and then, as here, raise
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objections as to title, some 10 months thereafter. Further, 
there is no evidence that throughout this time the appellant even 
called for the production of the title. And, as I have previously 
pointed out, the title in Clarke was a good title, and as the respond
ents could enforce conveyance to themselves, it was rcullx a 
matter of conveyance not title. 13ut apart from all this, there 
was waiver of all objections to title.

I am not of the opinion that Harris v. Robinson (1892). 21 
Can. 8.C.R. 390, constitutes any difficulty in arriving at the 
conclusion to which 1 come in the present case. Strong, C.J.. in 
that case, at p. 402, said:—

The authorities, however, are clear that when the vendor has no title 
whatever to the projierty he assumes to sell when he enters into the agre< imnt 
as distinguished from eases in which he has some, though an ini|>erfect title, 
that the purchaser may in the first ease peremptorily put an end to the bar
gain and is not bound to give that reasonable notice which it is considered 
pro|K-r to require from him when the title is merely imperfect. The case of 
Forrcr v. A 'ash (1805), 35 ticav. 167—the circumstances of which are stated in 
the judgment of the Chief Justice of the Court of Ap|>eal is a strong authority 
for this projKisition.

The situation at most at the outset in the present case was 
that of an imperfect title but capable of being perfected, further 
capable of being enforced at the suit of the respondents (Bn wer 
v. Broadwood (1882), 22 Ch.l). 105; Lee v. Soames (1888 b 36 
W.R. 884).

There is the further consideration here that the repudiation 
was at a time long previous to the date when the appellant was 
to complete his payments. See Smith v. Butter, (1900] 1 (J. It. 
694 , 69 L.J.Q.B. 521 (C.A.); Ellis v. Rogers (1885), 29 Ch.l). 
661. Unquestionably upon the facts of the present case and 
apart from the waiver the conduct of the appellant was such that 
the contract was treated as subsisting after the knowledge upon 
which the attempted repudiation is based, and if there was any 
right of repudiation that right was conditional upon the giving of a 
reasonable time to cure the defect in title. Boggart v. Scott (1830). 
1 Rubs. & M. 293; 39 E.R. 113; Eyston v. Simonds (1892)

1 Y. & (’., C.C. 608; 62 E.R. 1138; Salisburyv. Hatcher (1842b
2 Y. & (\, C.C. 54; 63 E.R. 24; Murrell v. Goodyear (1860b 
1 DeG. F. & J. 432, 45 E.R. 426. In general statement the law 
may lie said to lie that all that the vendor of land must shew i* 
that he can give a good title at the time fixed for completion
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(see Boehm v. Wood (1820), 1 Jac. & W., 419, 37 K.R.435,) but it 
being demonstrated before that time that the vendor is devoid of 
title, or not enabled to effectuate title, that then the purchaser 
may repudiate (see Foirer v. Nash, supra; He Cooke v. Holland's 
('ontraet (1898), 78 L.T. 100; He Bryant A" Barninyham's Contract 
(1890), 44 Ch.D. 218; He Baker A* Selmon's Contract, [1907] 
1 Ch. 238; Re Hucklesby & Atkinson's Contract (1910), 102 L.T. 
214. The decision of Parker, J. (now Lord Parker of Wadding- 
ton) in Halkett v. Dudley (Karl), [1907] 1 Ch. 590, at 596, has 
presented the view that the purchaser's immediate right of 
repudiation for defect of title is an equitable right only, with 
liability on the purchaser if the vendor makes a good title at the 
time fixed for completion (Hals. Laws of England, vol. 25, pp. 
404, 405 note («); Williams, Vendor and Purchaser, 2nd ed., p. 
185, note (1)). The text writers would seem to question this 
statement of the law. In Williams, at p. 180. note (1), we find 
this stated: “It is respectfully submitted that the theory put 
forward by Parker, .1., in Halkett v. Dudley, supra (in which 
none of the above cases was cited), is erroneous.”

An express statement of the law by so distinguished a jurist 
as Lord Parker of Waddington cannot, it would seem to me, be 
weakened or displaced by any authority short of an ultimate 
court of appeal ; that he was not familiar with the cases, although 
not cited to him, is an unwarranted assumption.

The trial judge in my opinion arrived at the right conclusion 
and the appeal should be dismissed. Appeal dismissed.

WINNIPEG CHURCH EXTENSION ASSOC, v. MARKIEWICZ. MAN.
Manitoba Court of Appeal, Howell, C.J.M., Perdue, Cameron, Haggart and ~ T 

Fullerton, JJ.A. November It, 1917. 1 • A*
1. Mortgage (ft VI E—90)—Relief—Status of mortgagor—Trustee.

A trustee personally responsible for a mortgage debt is entitled to the 
same protection as an ordinary debtor, and is within the provisions of 
G Geo. V. c. 21 (Man.).

2. Judgment (ft VII C—282)—By default—Interlocutory and final—
Relief against.

The court’s power to relieve against a judgment by default extends to a 
final judgment founded on an interlocutory judgment; in such case they 
are both judgments by default, and may tic set aside on proper grounds.

Appeal by plaintiff from an order made by Macdonald, J., Statement, 
•setting aside the interlocutory and also the final judgment entered 
in an action for foreclosure of mortgage. Affirmed.

A. Monkman, for appellant ; J. B. Hugy for respondent.
46—37 d.l.r.
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Perdue, J.A.:—The* plaintiff as mortgagee* eif ee-rtain land 
ee)inme‘ne*e*el action on the* mortgage* against the ele*fe*nelants, t lie- 
mortgagors, fe»r a sale eif the* lanel anel either relie*f. Ne» eledem-v 
having lH*e*n entered, the* plaintiff signe*el inte*rleie*utorv juelgme-nt. 
The* e*ase was the*n set eleiwn by way of motiein for ju<lgme*nt and 
a judgment was pre>ne>une*e*el by Mathers, (\J., whie*h elire*e*te*el the- 
ele*fe*nelants to pay the* amount elue to the plaintiff for principal, 
interest anel costs, a elav for re*ele*mption was appeiinte*el anel a sale* 
eif the land was elireeteel in ease* elefault sheiulel be maele* in re-ele-em- 
ing the premises within the time appointeel. The* juelgme*nt was 
elrawn.up, signeel and entereel on July 18, 1917. On July 24, 
1917, a meition was maele by ele*fenelants to se*t asiele* the inte r
locutory juelgme-nt anel the final juelgment, anel all proee*e*eling> 
thereunder anel to let the* ele*fenelants in to ele*fenel the* action. 
The* meitiein was maele* on several grounela, the prinie*pal 1 icing 
that ele*fe*netants after action had paiel to the plaintiff all sums for 
interest, taxes anel insurance premiums ne*e*e*ssary tei bring the* 
elefenelants within the provisions eif ti Geo. V., c. 21, anel that the* 
judgment was e*ontrarv to the* provisions of the Real Property 
Act. The* meitiein came on for hearing lx*feire* Mae*elonald. .1,, 
wliei maele an ore 1er, that upon payment by the* ele*fe*nelants eif the* 
plaintiff’s costs, within a time specifieel, the* interlocutory and 
final juelgme*nts anel all pmce*e*elings taken thereunder shoulel be- 
vacated, anel that ein payment eif the* costs within such time*, all 
preice*e*tlings in the action shoulel lie stayc*el until senne* inte rest. 
taxe*s or preuniums of insurance shoulel la* in arrear for me ire- than 
one year, sei that the protection eif the above* statute* woulel not 
apply.

It was urge*el by the* plaintiff’s counsel that the* statute* did 
not apply tei the* elefenelants, because they were* only truste*e*s. Rut 
by the terms of the juelgment the*y have* lieen maele personally 
liable feir the debt and orelereel to pay it. If they are personally 
responsible feir the payment of the money secured by the* mort
gage*, the Act would surely afforel then the same protection as it 
woulel in the ease of any ordinary debtor.

The* real objection to the oreler was that Macelonalel, J.. as 
plaintiff's counsel contended, had no juriselietion to set asiele* the* 
jueigme*nt eif Mathers, (’.J.

From the* affidavits filed on the meition before Macelonald. J.,
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it appears that after action and before all the defendants were 
served, the defendants paid all taxes on the land, and produced to 
plaintiff’s solicitor the receipts shewing such payments. Shortly 
afterwards the defendants paid to the plaintiff’s solicitor all 
arrears of interest. The above payments were made in May, 
1917. A dispute then arose between the solicitors for the parties 
as to the amount of the costs, and, while this was pending, the 
plaintiff's solicitor signed interlocutory judgment in default of a 
defence being filed, and then set the case down to be heard on 
motion for judgment, and obtained the final judgment. Ont hese 
facts, special leave was granted by Mathers, (’.,1.. to make a 
motion to the presiding judge in court on July 2ti, to vacate the 
interlocutory and final judgments, ami the motion was finally 
heard by Macdonald, J., on August 23.

The line of cases relied upon by the plaintiff’s counsel, namely, 
He Lyric Syndicate, Ltd., 17 T.L.R. 162; Preston Hanking Co. v. 
Allsup, (1895) 1 Ch. 141; Walker v. Hob, n son, 15 Man. L.K. 
445, etc., depend for their decision on the principle that to allow a 
variation by a judge of a judgment or order which has lieen drawn 
up and entered (except as provided by the rules) would be in 
effect to allow a rehearing or appeal from the decision of the 
judge who pronounced the judgment or order. I cannot find 
that this rule is applied, in cases where a party affected by the 
order had no notice ot the motion and was not present or repre
sented when it was pronounced, or to judgments signed in de
fault of a defence. See Williams v. Brisco, 29 W.K. 713.

Rules 6724)78 are under the one heading in the King’s Bench 
Act and provide for appeals generally from a single judge. Rule 
678 is added as a qualification of the six rules preceding it and is 
as follows:—

678. Any judgment by default may be set aside by t Ik* court or a judge* 
ii|mhi such tenus ns to costs or otherwise as the court or a judge may think 
fit.

Then the question is, was the judgment pronounced by 
Mathers, C.J., a judgment by default? The interlocutory judg
ment entered because no defence had been tilt'd was unquestion
ably a judgment by default. Form 122 in the schedule to the 
Act provides the form of the interlocutory judgment. It is as 
fol low’s:—

No statement of defence having been delivered by the defendant herein 
it is this ilay adjudged that the plaintiff recover against the defendant as in 
his statement of claim demanded.
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Such interlocutory judgment might, on sufficient ground' 
being shewn, be set aside by a judge and the defendant l>e let in 
to defend.

The final judgment recited and was bust'd upon the interlocu
tory judgment and upon the default in the delivery of a defence. 
The defendants were not represented on the motion. It seem> 
to me, therefore, that lieyond question the final judgment was 
also a judgment by default, within the meaning of the rules.

In an ordinary mortgage suit where no defence has 1 >een en
tered anti none of the defendant are infants, the judgment max 
Im1 obtained on praecipe (rule GIG). This would clearly l>e a de
fault judgment. No doubt where the plaintiff claims special 
relief against adults, as in the present case, he may enter inter
locutory judgment and set the case down to l>e heard on motion 
for judgment. This motion may be heard by a judge on a day 
appointed for the hearing of court motions, or the plaintiff max 
set down the act ion for trial at a sitting of the court for the trial of 
causes at the place named in the statement of claim (rule til0 . 
If tl)c latter course were adopted by the plaintiff, then, under rule 
581, the judgment obtained by the plaintiff in the absence of the 
defendant might be set aside by the court or judge on such terni' 
as might seem fit. It would be a strange anomaly if a judgment 
pronounced at the sittings for trial of causes would be set aside by 
a judge on proper grounds being shown, while the same judgment, 
if pronounced under exactly similar circumstances, on an ordinary 
motion day, could not be disturbed.

There is another feature of the King's Bench Act which ap
pears to me to strongly favour the view I have taken. Rules 
G07-G12, which include rule G10 under which the plaintiff 
obtained the judgment in question, are under the heading ‘De
fault of defence” and provide the procedure for obtaining judg
ment by default. Then, further on in the Act, when we come 
to the part dealing w ith appeals, we have the saving provision 
contained in r. G78, that any “judgment by default” may be set 
aside by a court or judge on such terms as may seem fit. The 
obvious inference is that the last mentioned rule refers to judg
ments entered under rules G07-612.

I think the order made by Macdonald, J., was a proper one to 
make in the circumstances, and that it does substantial justice
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between the parties. As the point of practice involved is new 
and there is much to be said in favour of the view taken by plain
tiff's counsel, there should t>e no costs of the appeal.

Howell, C.J.M., and Cameron ami Haggart, JJ.A., con
curred.

Fullerton, J.A. (dissenting):—We were referred to rule 678 
of the rules of the Court of King's Bench. That rule enables a 
judge to set aside “any judgment by default.'’

Respondents contend that the final judgment entered in the 
action is a default judgment within the meaning of the rule. No 
authority was cited in support of the contention.

I have endeavoured to find a case in which a similar order 
as that complained of on this appeal has been blade, but have not 
succeeded. I think the judge had no jurisdiction to make the 
order and the same cannot be upheld.

I would allow the appeal and set aside the order.
.4 ppeal dismissed.

COCKBURN ▼. TRUSTS AND GUARANTEE Co.
Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Davies, Idington, 

Duff and Anglin, JJ. June 22, 1917.

Master and servant (§ I C—10)—Wrongful discharge—Measure or 
damages—Mitigation.

In an action for breach of contract by the master, profits derived by
the servant out of the employer's business which ho could not have
earned if the contract had been iwrformed should be deducted from the
damages.

Appeal from a decision of the Appellate Division of the Su
preme Court of Ontario, 33 D.L.R. ISO, 38 O.L.R. 396, reversing 
the judgment at the trial, 32 D.L.R. 451, 37 O.L.R. 188, in favour 
of the plaintiff. Affirmed.

Hamilton Cassels, K.C., for appellant; Sir (icorge Hibbons, 
K.C., and Boland, for respondents.

Fitzpatrick, C.J.:—It is claimed by the respondent that it 
was merely a surety. I have had some doubts whether this was 
really so, but the case has proceeded on this assumption and if it 
is so I suppose, according to the usual rule, the measure of the 
respondent’s liability as a surety is the loss of the appellant under 
his contract of employment.

If the contract had been carried out and the appellant, con
tinuing his employment, had been paid his salary of $5,000 a
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year for two year» it is clear he could not have earned the $11,000 
which he did from other source*. He has therefore not only 
sustained no loss, hut is letter off than if the contract had been 
fulfilled. 1 think this consideration of whether he could have 
made his profit from other sources if the contract had l>een ful
filled may lx* some test of whether such profits are to he taken 
into account in ascertaining the loss sustained by the breach of 
the contract.

The judgment of the Divisional Court gives as instances of 
what cannot l>e taken into account :—

If, fur instance, immediately after dismissal, the a|)|Hillant had fallen 
heir to an estate producing $'«,000 a year or had by a lucky chance speculated 
in stocks and mude a Jargc amount or if he spent the time which was not 
previously occupied in his employment so profitably as to bring him a good 
income.

In each of these three examples the gain to the apixdlant would 
have equally accrued if he had not lost his employment, it would 
therefore have nothing to do with his loss through the breach of 
the contract. In the actual case, however, the gain is directly 
dependent on the breach of the contract and would not have Im-cii 
made if it had not occurred. I do not suggest that this is an 
absolute test of what ought to lx? taken into account but I think 
it is sufficient to dispose* of the claim in the present case.

The appeal should lx* dismissed with costs.
Davies, J.:—I concur with Anglin, J.
Idington, J.:—Without committing myself to the entire 

reasoning adopted in support of the judgment appealed from 
herein I think the conclusion reached is right and that the appeal 
should be dismissed with costs.

Duff, J.:—The point presented for consideration in this 
appeal is by no means free from difficulty, but I am convinced 
that the actual decision of the First Appellate Division is right 
and that the appeal must lx* dismissed with costs.

The principle upon which the up|x*al ought to lx* decided i> 
expounded at length in the judgment of I>ord Haldane in British 
Westinghouse Electric Co. v. Underground Electric Railways Co.. 
[1912] A.C. 073, at G89 and (*>90; Staniforth v. Lyall, 7 Ring. 109.

I do not entertain the slightest doubt that the appellant > 
dealings were not dealings which he was under any obligation to 
engage in for the purpose of mitigating damages, but that, as
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I xml Haldane | stints out, is not necessarily decisive. Kven 
though the course taken by him was not one which would ordin
arily be taken in the course of business by a reasonable and pru
dent man in his circumstances, still, having done what he did. the 
whole of the facts may properly In* looked at for the purpose of 
estimating damages provided that what he did was what a reason
able and prudent person might do properly “in the ordinary course 
of business. ”

Whether what the appellant did falls within this description 
is strictly a question of fact, and I have come to tin* conclusion 
that it does.

I have not felt it necessary to pass upon the question whether 
or not, consistently with this view, some allowance could properly 
In* made to the uppcllant as compensation for the use of his capital 
and for the risk. I find it unnecessary to do so because the argu
ment of Sir George (liblmns convinces me that any reasonable 
allowance on that footing would be overtopped by the allowance 
which strictixsimo jure should l>e made to tin1 respondents in 
respect of probable gains by way of salary, the opportunity for 
earning which the ap|M*llant deliberately decided to forego.

Anglin, J. :—The facts of this case are fully stated in the report 
of it in the provincial courts, 33 D.L.R. loti, 38 O.L.R. 3ti<i; 32 
D.L.R. 451, 37 O.L.R. 488.

The fundamental basis of the assessment of damages for 
breach of contract—compensation for pecuniary loss naturally 
flowing from the breach—and its qualification—that the plaintif! 
cannot recover any part of the damages due to his own failure* to 
take all reasonable steps to mitigate* his loss—are too well settled 
to admit of controversy. The application of this qualified rule, 
however, sometimes presents difficulty. The qualification does 
not impose on the plaintiff claiming damages for the breach 
"an obligation to take any steps which a reasonable and prudent 
man would not ordinarily take in the course of his business:” 
nevertheless,
when in the course of his business he has taken action arising out of the 
transaction, which action has diminished his loss, the effect in actual 
diminution of the loss he lias suffered may he taken into account even 
though there was no duty on him to act.

The applicability of the principles expressed in these passages 
from the judgment of Lord Chancellor Haldane in liritish Wextiruj-
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house Elec. A* Manufacturing Co. v. Underground Elec. Itlys. Co. 
of London, [1912] A.C. 073, at 089, to breaches of contract for 
|>crso!ial services is shewn by the authorities cited by IIodgin>. 
J., in delivering the judgment of the Appellate Division—notahlx 
in Heckman v. Drake, 2 H.L. (’as. 579, 008.

The action of the api>cllant in acquiring and disusing at a 
profit of a considerable part of the manufactured stock of his 
former employers arose out of his relations with them. It in
volved the employment by him of time, lalmur and ability which 
he had engaged to give to them. For his loss of an opportunity 
to use these in earning a salary from those employers he is now 
asking that the respondent shall Ik* compelled to pay by way of 
damages. It would seem to lie manifestly unfair that, if the 
apjiellant is thus to lie remunerated on a contractual basis by wax 
of damages, he should not lie held accountable in mitigation for 
money made by using for his own purposes the time, lalnmr and 
ability so to Ik* paid for. The SI 1,000 profit which he made, 
although the making of it required some assumption of risk and 
responsibility and also an e\|ienditure clearly beyond anything 
involved in his engagement by his former employers, and likewise 
beyond anything which it was his duty to them, or to the respon
dent, to undertake, is within the rule of accountability stated by 
Lord Haldane. The action which produced it arose out of liis 
former employment in the sense in which the Ixird Chancellor uses 
the phrase “arising out of the transaction,” as is shewn by his 
illustration from Staniforth v. Lyall, 7 Bing. 109. Again to quote 
his Lordship (p. 091): “The transaction was . . . one in 
which the person whose* contract was broken took a reasonable 
and prudent course quite naturally arising out of the circumstances 
in which he was placed by the breach. ”

By devoting his time, energy and skill for 2 years to the service 
of his former employers tin? appellant w ould have earned $10,000. 
A breakdown in his health, or other unforeseen contingencies 
might have prevented his doing so. Excused from that service, he 
W’as enabled by a happy combination of making use of the time, 
labour and ability thus set free and taking advantage of the 
opportunity afforded by his employers’ misfortune within (Mi 
days to make a clear profit of $11,000—and he still had at his 
disposal, in which to add to his earnings, if so inclined, or to amuse
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himself if he preferred doing so, the remaining year and 21)9 days. 
Were he to lx» now awarded not the SI0,000 claimed in his action 
but the $4,000 allowed him by the trial judge, he would, as a 
result of his employers' disaster, lx* Ix*tter off by at least $5,(MM) 
than he would have lxx*n had he put in his 2 years of service— 
•‘a somewhat grotesque result,” as Ixird Atkinson put it in Erie 
County Natural (las and Fuel Co. v. Carroll, [1911] A.C. 105, 115. 
Making due allowance for extra time and trouble expended and 
all other elements pro|x>r to U- considered involved in the efforts 
which resulted in the plaintiff's securing the profit of $11,(MM), 
and taking into account the year ami 299 days left at his «lis- 
posai after that was accomplished, it seems reasonably clear that he 
did not sustain any actual damage as a result of losing his position. 
He was probably, on the whole, better off.

Upon the facts, when “allowed to speak for themselves,’' not 
only is the conclusion reached by the Appellate Division in con
formity with legal principles and the authorities but any other 
would shock the common sense of justice.

A ppeal dismissed.

FARMERS MUTUAL HAIL INS. ASS’N v. WHITTAKER.
Alberta Supteme Court, Harvey, C.J., and Stuart, Iieck and Walsh. JJ. 

November IS, 1917.

Constitutional law (§ II A—194)—Foreign companies—Insurance— 
License to do business.

It is within Dominion legislative powers, under sec. 01 of the B.N.A. 
Act, ns to the regulation of commerce «id aliens, to prohibit foreign 
insurance companies from carrying on business without a federal license, 
even within the limits of a single province; to such extent sec. 4 of the 
Dominion Insurance Act, 1010, is infra vires.

[He Insurance Act, 20 D.L.lt. 288. |1010| 1 A.C. 588, explained and 
followed; see also Annotation, 20 D.L.lt. 205.]

Appeal by defendant from the judgment of Winter, J., in 
favour of plaintiff, in an action by a foreign insurance company 
for the recovery of a premium. Reversed.

Robert Ure, for appellant.
The judgment of the Court was delivered by 
Harvey, C.J.:—The plaintiff is an insurance company in

corporated in the State of Iowa and holding a license under the 
Xllx>rta Insurance Act but not one under the Dominion Insurance 
Act. The action is for the recovery of a premium in respect of 
insurance in this province.
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S. 4 of the Insurance Act (1910, Van., c. 32) provides that : *' In 
Canada, except as otherwise provided by this Act, no company 
. . . shall accept any risk, or collect or receive any premium
. . . or carry on any business of insurance, or prosecute or
maintain any suit. . . unless it be done by or on liehulf of a
company or underwriters holding a license from the Minister. 
This section is set up as a defence to the plaintiff's claim.

The action was tried liefore Winter, Co. J., who, lieing 
of opinion that, by reason of the decision of the Privy Council 
upon the reference “In re Insurance Act,” reportai as AtCyden'l 
for Canada v. Att'y den'l for Alberta, 20 D.L.R. 288 [1910] 1 A.C. 
588, that that section was ultra vire*, the defence failed, gave 
judgment for the plaintiff and the defendant now appeals.

The decision referred to arose out of a reference made by the 
(lovemor in Council to the Supreme Court of Canada in which 
the court was asked to answer two questions: 1, “Are ss. 4 ami 70 
of the Insurance Act (1910) or any and what part or parts of the 
said ss. ultra vire* of the Parliament of Canada?” and, 2, “Does 
s. 4 of the Insurance Act, 1910, operate to prohibit an insurance 
company, incorporated by a foreign State, from carrying on the 
business of insurance within Canada if such company do not hold 
a license from the Minister under the said Act and if such carrying 
on of the business is confined to a single province?”

This second question expressly covers the case at bar and the 
answer given to it by the Privy Council was an affirmative one. 
If that section does operate, as the answer seems to indicate, 
to prohibit the plaintiff from carrying on its business in Allierta, 
it seems clear that it cannot succeed in this action, but the trial 
judge seemed to think that the answer of the Privy Council did 
not mean what 1 have suggested.

The judgment was delivered by Viscount Haldane, and all 
that is said about this question is contained in one paragraph 
which is as follows:—

The seeond question is, in substance, whether the Dominion parliament 
has jurisdiction to require a foreign company to take out a license from the 
Dominion Minister even in a case where the company desires to carry on its 
business only within the limits of a single province. To this question their 
l/ordshqw’ reply is that in such a case it would lie within the power of the 
Parliament of Canada, by pro|>erly framed legislation to impose such a re
striction. It ap|M>ars to them that such a power is given by the heads in 
s. 91 which refer to the regulation of trade and commerce and to aliens. 
This quest ion also is therefore answered in the affirmative, (p. 292).
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It in apparent that there is much rmim for argument that the 
last sentence is not a declaration that the question submitted 
by the Governor-General in ('ouncil as uIhiyc set out is to lie an
swered in the affirmative because the judgment declares that the 
question is in substance only whether the Government has the 
jsiwer, while it is in fact not merely has the Government the power? 
hut also, has it effectively exercised the power? for the question 
is does the section o|ierute to have this effect? ( hie would suppose 
that the judgment intends to answer the question submitted but 
the argument of counsel may have lieen in the mind of Viscount 
Haldane rather than the exact words of the question and would 
appear so to have been when he declares that it is in substance 
something which is only part of what the question asks. Before 
considering this question the judgment had d<-elared that the 
section was ultra viren and if it was invalid of course it could have 
no operation. That fact as well as the suggestion that tIn
sect ion was not properly framed to have the effect mentioned in 
the question no doubt leaves room for thinking that the Privy 
(’ouncil may have considered it entirely inoperative by reason 
of its lieing ultra rire*, ami that therefore there was really nothing 
left in the question but the extent of the power of parliament.

But while it is therefore not clear that the judgment answers 
the question submitted in the affirmative it certainly cannot be 
said that it answers it in the negative and I do not think we would 
Ik- warrantai in assuming, by reason of the qualification of the 
meaning of the question and the implied suggestion as to tin- 
wording of the section, that where in words it states that it is 
answered in the affirmative it means that it should In- answered 
in the negative.

The terms of the section are undoubtedly general enough to 
include such companies as are s|>eeified in the second question 
hut they are also wide enough to include companies incorporated 
by any province ami doing business in that province only as well 
as to include individuals domicih-d in any province. It was 
admitted on the argument on la-half of the Dominion that it was 
intended to apply to such last mentioned companies ami persons 
and it was contended that the Dominion had the right to legislate 
exclusively on the subject ami that therefore the section could 
extend its prohibition to such companies and persons. It was
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held by the judgment that this contention was unsound ami that 
the section was therefore ultra vires.

It may be noted that the first question is one which cannot 
l>e satisfactorily answered with a simple “yes” and that con
sequently the declaration of the judgment of the Privy Council 
that it is properly answered in the affirmative does not in itself 
declare whether the section is wholly or only partly ultra vires, 
but inasmuch as the answer to the second question declares that 
parliament has the power to prohibit foreign companies from 
tiding business without a license it seems to follow that the section 
which in terms includes such companies is not ultra vires in 
applying to such companies.

There is a little more definiteness in the answers given by 
some of the judges in the Supreme Court the decision being 
reported in Re Insurance Act, (1910), 1T> D.L.R. 251, 48 Can. 
S.C.R. 260.

At p. 253, Idington, J., says:
I must answer the second question in the affirmative if and so far as it 

may be possible to give any operative effect to a clause bearing the alien 
foreign companies, as well as others within the terms of which is embraced sn 
much that is clearly ultra virej*.

Anglin, J., also in answering the first question, states that the 
section is ultra vires except in its application to certain companies. 
He answers the second question by saying: “It would do so if 
intra vires," and Duff and Brodeur, JJ., answer the second question 
in the simple words: “ Yes, if intra vires" having first declared the 
section to t>e ultra tires but without saying whether wholly or 
partly. The other two judges answered the question in the 
affirmative but as they were of the opinion that the whole section 
was intra vires their answers, in view of the decision of the Privy 
Council, cannot be relied on.

It appears from these answers that in the view of some of the 
judges, at least, the section was not necessarily invalid in toto, 
and that it had some operation. If that view is correct, it seems 
reasonable that it should have effect to the extent to which it 
is intra vires.

This is exactly the view this court adopted in Re Cust, 21 
D.L.R. 366, 8 A.L.R. 308, where a section, in terms, included 
something beyond the powers of the legislature, and it seems to l* 
within the terms of the Colonial I jaws Validity Act, 28 anti 29
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Viet. c. G3, s. 2, which provides that any colonial law which is 
repugnant to any Imperial Act applying to the colony “ shall 
to the extent of such repugnancy, but not other wine, be and remain 
absolutely void and inoperative.”

I am of opinion, therefore, that whether the judgment of the 
Privy Council should be deemed to be an answer in the affirmative 
to the full question as submitted or not it should not be deemed 
impliedly an answer in the negative but rather an omission to 
answer the question in full and that for the reasons 1 have stated 
the section is operative as against the plaintiff.

I would therefore allow the appeal with costs and dismiss the 
action with costs. Appeal allowed.

HILL v. MALLACH.

Saskatchewan Supreme Court, Newt anils, Elwood and McKay, JJ.
November 24, 1917.

Negligence (§ IC—36)—Granary—Animals.
Where u granary is property constructed at the time the grain is 

stored therein, but afterwards becomes injured without the knowledge 
of the owner of the granary, so that stray animals can obtain access to 
the grain, the owner does not “have or store on his onanises grain 
accessible to stock” within the meaning of the Open Wells Act (R.S.8. 
c. 124), and is not liable for damage to such animals.

Appeal by plaintiff from a judgment of n trial Judge in an 
action for injury to animals caused by eating grain which had 
escaped from a granary on defendant’s land. Affirmed.

T. D. Broun, K.C., for appellant; H\ //. McKtecn, for re
spondent.

The judgment of the court was delivered by 
Elwood, J.:—The defendant stored threshed grain in his 

jHirtable granary on his own land. The plaintiff's horses were 
lawfully running at large within the municipality, came upon 
the defendant’s land and consumed grain which escaped from this 
granary and, in consequence, died. It appears that there was a 
small hole in the bottom of the granary which allowed some of 
the grain to escape, that a horse—or horses—finding it and eating 
it would cause this leak of grain to continue and in that way 
obtain a sufficient quantity to cause its death.

The trial judge found that, at the time the grain was stored, 
the granary was such as would properly protect the grain and 
keep it from the reach of any stock, and practically finds that there 
were no holes or cracks by which the grain could leak, and that
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thp hole or crack through which the grain leaked must have been 
nun le by gophers or field mire, or in some other way not the 
fault of the defendant.

Notwithstanding these findings, the plaintiff contends that 
by virtue of the Open Wells Act, e. 124, U.8.S., s. 3, the defendant 
is liable. That section is as follows:—

3. No |x-nsm shall have or store on his premises or on any premiss 
occupied by him any kind of threshed grain accessible to stock of any other 
ts'rson which may conic or stray ii|Hin such premises.

Counsel for the plaintiff in the course of his argument went 
so far as to state, and, in fact, he was logically Ixiund to contend, 
that no matter how securely a granary was constructed at the 
time grain was stored therein, yet, if afterwards and without 
the owner's knowledge some third person wilfully and maliciously 
tort- down part of the granary so as to permit the grain to oscii|*-. 
and thereafter, and without the knowledge of the owner of the 
granary and without any negligence on hs part, horses strayed 
upon the premises and consumed some of the grain which so es
caped and were injured, the owner of the granary would lie liable.

1 cannot bring myself to the conclusion that the section in ques
tion is capable of any such construction. I am of the opinion 
that, when- a granary is constructed as the one in question was 
constructed, anti, after grain is stored therein anti without the 
fault or negligence of the defendant, an injury occurs to the 
granary which causes the grain to escape which causes damage to 
animals straying upon the premises, the defendant does not, 
within the meaning of the statute, “have or store on his premises 
grain accessible to stock." To hold to the contrary would mean 
that grain growers of this province would practically lie insurers 
of stork running at large, and would Ite imposing upon the groin 
growers a burden which, in view of the extent of the industry of 
grain growing in this province, I have no hesitation in coming to 
the conclusion the legislature of the province had no intention of 
imposing.

The result is that, in my opinion, the appeal should la- dis
missed with costs. Appeal diemÎMcil.
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EDDY Ce. ». CHAMBERLAIN AND LANDRY.
New Brun* wick Supreme Court, Am teal Division, Sir K. McLeod, C.J.. White 

and Orimmer, JJ Nmmeker £.t, 1917.
Mechanics' liens (6 II—7)—“Privity and consent” or owner—Contract

WITH LESSEE.
To create a lien against the interest of nn "owner, ” for work done and 

materials furnished with his “privity and consent," there must be some
thing in the nature of a direct dealing between the contractor and the 
owner or person whose estate is to Is» charged; when the latter merely has 
knowledge that the work is ls»ing done or materials furnished, and silently 
assents thereto and benefits thereby, a lien is not thereby created against 
his interest. Such lien is not created for work done and materials 
furnished under a contract exclusively with a lessee of the pro|s>rty.

Appeal from an order of the Judge of the ( lloueester County 
Court, dismissing an application on the part of the plaintiff 
(appellant) for a lien on an hotel owned by the defendant Landry, 
and under lease to the defendant Chamlierlain, for materials, 
etc., supplied to the defendant Chamtierlain. Affirmed.

A. H. Slipp, K.C., for plaintiff, appellant, (ieo (Hilbert, K.C., 
for defendant, respondent.

The judgment of the court was delivered by 
(■itiMMKH, J.: This action is by a plaintiff who furnished 

material used in the construction of a building by the defendant 
on land of one Landry, the owner, to have lien declared under 
Con. Htat. 1903, c. 147.

The goods were supplied by the plaintiff company to the 
defendant, Chamberlain, who hail a lease of the property from 
the owner, Landry, with right of purchase. The lease was 
made May 9, 1916, for the term of 1 year. At the time of making 
the lease, Chamlicrlain was in possession of the property, having 
built the hotel in the summer of 1915 for Landry, and the de
fendant oc< " the same during the winter of 1916. The 
account filed shows that Chamlierlain liegan to get building 
material from plaintiff in Kept end icr. 1915, which was used in the 
hotel and from time to time thereafter down to Decemlier 11, 
1916, got such goods and materials as he wanted. The contract 
for the goods furnished amounting in all to $1,043.98 was made 
by Chamlierlain with the plaintiff and apparently without the 
knowledge and consent of Landry. Some $635 was paid by 
Chamlierlain upon the account and a lien is asked for $408.98, 
the balance due.

From the evidence it appears that the defendant Landry 
had no contract with the plaintiff for any of the goods in the

4
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account. Nor did lie authorise Chamberlain to obtain the mum 
No account wax ever rendered to I^amlrv by the plaintiff for tin 
goods, nor claim made uimui him for payment of the name. Further; 
it appears that in October, 1915, Landry informed the plaint ill 
he was the owner of the property but that they must look to 
Vhiunlierlain for pay for any of the goods they gave him, as In 
would not be responsible. It also appears tl at (luring the time 
Chamlierlnin was getting the goods on the contract he from 
time to time gave notes to the plaintiff and accepted drafts to 
cover goods obtained, which notes and drafts he retired in dut 
course. The contract for the supply of materials was made 
before the date of the lease, and in fact the great bulk of tin 
goods in the account were delivered to Chamberlain before tin 
lease was given, and the balance was delivered by him as tenant 
of the owner after the lease was made. There does not seem to 
lie any evidence that would justify a personal recovery against 
Landry, and the question then arises can there lie a lien again.-t 
his estate in the land?

By c. 147, s. 2 (1) C.S.N.B., 1903, “contractor” means a 
jierson contracting with or employed directly by the owner for 
the doing of work, or placing or furnishing of machinery or 
materials for any of the purposes mentioned in the said chapter.

By sub-s. 3, “owner” extends to and includes a person having 
any estate or interest in the lands upon or in respect of which 
the work is done or the materials or machinery are placed or 
furnished.

In the absence of evidence shewing that the goods wen- 
furnished at the request and upon the credit of the owner Landry, 
it must be assured the plaintiff bases its claim for lien against his 
property on the ground that the same were suppliwl with his 
privity and consent or for his direct l>enefit, thus making the 
validity of the claim rest upon the effect and intent of the said 
sub-s. 3.

As to this, the evidence fails to shew any connection whatever 
between the plaintiff and Landry. The “claim of lien” states 
that the goods were supplied for Wm. O. Chamberlain “upon 
whose credit the materials were furnished.”

Chesley Eddy, secretary-treasurer of the plaintiff compsm 
states that when the goods were sold he did not know that Landry
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owned the hotel, and that the account is one lie ha* against the 
defendant ('hanilicrinin, and that he hud him sign an acknowledge
ment a* to its correctness. Landry states he is the owner of the 
hotel, which is under lease to C'hamlx-rlain and in his possession. 
That between the* 20th and 25th October, 1915, he had a talk with 
Kddy, secretary-treasurer of the plaintiff company, and told 
him lie owned the property “and anything he gave to Chamls-r- 
lain he would have to look to him for his pay;" that he bad no 
contract with the plaintiff in any way for anything to Ik- supplied 
the premises; that lie did not authorise Chamls-rlain to procure 
anything for the property from the plaintiff nor to buy material 
therefor, nor was any statement or account ever rendered to him 
by the plaintiff of goals that went into the house, and that wliile 
at the plaintiff's place of business on one occasion lie told them 
not to give Chamberlain anything on his cnaiit. On cross- 
examination he further states, that in Octolier, 1916, Mr. Eddy 
told him he was supplying goods to Chamberlain and he forbade 
him supplying them on his account, and that he did this in case 
there might lie trouble over a lien. Chamberlain states he is the 
lessee of the property with the privilege of purchasing it at any
time and that he got goals from the plaintiff on his own account. 
Also that Eddy, with whom he had his dealings, told him that 
Landry had called upon him and told him that he (Landry) 
would not lie responsible for any more materials for the hotel; 
that the account is correct, and he gave the plaintiff liis notes, 
and acceptai some drafts in connection with the same which he 
retirai. In all he paid on the claim 1610. The plaintiff by its 
secretary-treasurer, Eddy, denies having the allegal conversation 
with Landry ami that Chamberlain gave notes and accepted 
drafts for some portions of the account, but as the County Court 
Judge has found against him, and there is undoubted evidence 
to support the finding, it should not be disturlial. The trend 
of authority to-day with respect to "privity of consent," is that 
to create a lien against the interest of an “owner" by this means, 
there must lie something in the nature of direct dealing between 
the contractor and the "owner" or person whose estate is sought 
to Ik- chargal. When the latter merely has knowlalge that the 
work is being done or materials furnishal, and silently assents 
to and benefits by such work or materials, a lien is not thereby
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created against his interest. The contractor supplies the material' 
at his own risk: (/taring v. Robinson ( 1900) 27 A.It. (Ont.) 3tit; 
\Vibb v. (lage (l902), I O.W.lt. 327; Wallace on Mechanic^ 
Liens ( 1913), pp. 54-93; (iraham v. Williams, 8 0.lt. 478.

S. 4 of c. 147 referred to is the one that gives the lien and 
provides that a contractor doing work upon or furnishing mat
erials to 1m* used in the construction, etc., of any building, etc.. 
shall have a lien for the price of the work, machinery or material' 
upon the building, and the lands connects! therewith. As we 
have seen under the Act, a “contractor” is one who contracts 
directly with the owner for the furnishing of the materials. By 
s. 3 (2), a contractor furnishing materials for an owner at his 
request and u|m>ii his credit, or on his lielmlf, or with his privity 
or consent, or for his direct benefit, shall have a lien, etc. These 
provisions, however, do not suffice to bring the plaintiff's case 
within the provisions of the Act, for when we look for whom 
and at whose request and upon w hose credit, or in whose behalf, 
or with whose privity or consent, or for whose direct benefit, 
the materials were* provided, we find it was not for Landry, tin- 
owner, but for the defendant Chamberlain, the tenant, and there 
is no evidence of any dealing of any kind In-tween the “owner" 
and the* plaintiff whereby he could be l>ound or his interest in 
the land Ik* charges 1. Clnunlierlain was tenant of the land, with 
the privilege* e>f becoming owner thereof. He would and did 
have the right to build upon aneI improve the* lanel, bases! u|*on 
his contemplates! ownership, and under the*sc circumstances and 
others ladeire* herein rederreel to, it cannot In* said the mate*rial> 
were* furnishes! for the owner Landry.

As statesl in (haring v. Robinson, supra, this may pe*rhap> Ik* 

a very strie-t and literal interpretation of the* Act, but it <loo- 
scon i to me* it is the meaning of the language therein which ought 
not to be strained in order to charge* one man’s land with another 
man's elebt. The County Court Judge-, after lmaring vacates 1 anil 
elischargesl the* claim of lien, against which order the appeal i- 
taken. In my eipinion the appeal shoulel Im* elismissesl with 
costs, thus confirming the* juelgment of the court below.

Appeal dismissed-
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REUM v. RUTHERFORD et si.

Saskatchewan Supreme Court, Laniont, J. A'uvember 26, 1917.

Sheriff (6 1— 3)—Liability for negligence of deputies.
_ In Saskatchewan all the employees in the sheriff’s office an* ap|>ointe<l 

directly by the government, and the sheriff is not responsible for the 
negligence of any such employee.

Action against a sheriff and deputy sheriff for damages 
caused by negligence in the sheriff's office.

S. //. Schull, for plaintiff ; (i. E. Tuylor, K.( and L. McTayyart, 
for defendant Rutherford; It . //. McEtcin, for Employers Lia
bility Assurance Co. ; William <1. Ross, for defendant Vollmer.

Lamont, J.:—On December 30, 1913, Fred (\ Keum recovered 
a judgment against the McElhinney Co., Ltd, for $5.105.55, in 
the Supreme Court. On December 31 of the same year, exe
cutions against the.goods and lands of the said McElhinney Co. 
were placed in the hands of the sheriff of the judicial district of 
Moose Jaw. On January 5, 1914, a copy of the execution against 
the lands of the said company was received and entered in the 
Land Titles Office for the Saskatoon Laml Registration District. 
On December 24, 1915, the said executions were renewed by the 
local registrar at Moose Jaw, and were on the same day handed 
in to the sheriff's office at Moose Jaw, and a copy of the renewed 
executions against the lands of the said company was forwarded 
to the Land Titles Office at Saskatoon for registration, but the 
sheriff's seal was not affixed to said copy. This copy was re
turned by the registrar of the Land Titles Office at Saskatoon to 
the sheriff's office at Moose Jaw for want of seal, and on January 
4 was returned from the sheriff's office to Saskatoon with the 
seal duly attached thereto. It was received in the Saskatoon 
Land Titles Office on January 7.

Claiming that the failure of someone in the sheriff’s office at 
Moose Jaw to attach the sheriff's seal to the renewed writ of 
execution so that it could lx? duly registered in the Land Titles 
Office at Saskatoon on or before January 5, 1915, was a breach of 
duty on part of the sheriff or his deputy, and that this breach 
of duty resulted in loss to him by reason of certain lands in the 
Saskatoon district bound by the previous writ being no longer 
bound thereby, the plaintiff has brought this action against 
sheriff Rutherford, his deputy Vollmer, and the guarantee com
pany which had covenanted that the defendants Rutherford ami
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Vollmer would properly perform the duties and obligations de. 
volving upon them by virtue of their office ajid employment, and, 
in default thereof, the said company would make good anti 
reimburse» to the provincial treasurer any loss or damage which he 
should sustain by reason of the non-performance or improper 
performance of their respective duties on the part of either of the 
said defendants to the extent of the sum set opposite their re
spective names in the guarantee bond.

No evidence as to loss (if any) suffered by the plaintiff was 
taken, it lx*ing agreed that if the defendants, or any of them, 
should be held liable, a reference would be directed to ascertain 
the amount of such loss.

So far as the sheriff is concerned the facts are that on December 
26, 1915, he left his office and was away on vacation until January 
3. Before going away, as was his custom, he signed his name to 
a number of blank copies of execution. He did this liecause the 
Land Titles Act, s. 118, requires a copy of the execution to In- 
certified under the hand of the sheriff and seal of his office. The 
signed blanks he left with Miss Pritchard, who w as in charge of 
the department of his office handling executions, and whose duty 
it was on receipt of an execution or renew al to fill up the blank.- 
on the form, to place thereon the seal and to forward the copy 
to the proper Lund Titles Office. On receiving the renewal of 
the plaintiff's execution on December 27, Miss Pritchard omitted 
to affix the sheriff’s seal before forwarding the copy to Saskatoon. 
In reference» to the copy forwarded, she did not consult with tin- 
defendant Vollmer, nor did he know that an omission had oeeum-d 
until this action was l>eguii.

These being the facts, anti, assuming that as a result of Mi— 
Pritchard’s omission, certain property bound by the execution 
was allowed to lx- transferred freed therefrom, are the .defendants, 
or any of them, liable?

A large portion of the argument and many of the authorities 
cited as to the duties ami responsibilities of a sheriff have, in my 
opinion, no application; because a sheriff, under the legislation 
of this province, occupies an entirely different position from that 
of a sheriff in England and in most of the other Canadian provinces 
In these jurisdictions, the office of sheriff imposes upon its oc
cupant certain well-defined duties and obligations. Some oi
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these it is the duty of the sheriff to perform personally, and those 
which he does not personally perform he must perform or fulfil 
through Ids servants or agents. These he employs as he deems it 
necessary or advisable. He directs them as to what they are to 
do and the way in which they are to do it. He pays them such 
remuneration as may have l>een agreed upon, anil they are re
sponsible to him for the due perfoimance of the work he gives 
them to do. If they are not doing the work allotted to his 
satisfaction, he can dismiss them and employ others. The whole 
work of the office, however, is the work of the sheriff. He is re
sponsible for its due fulfilment. If his servants or agents fail to 
duly perform the part allotted to them, their failure is the 
failure of the sheriff for which he is held responsible. The maxim 
respondeat superior applies. Furthermore, the fees and emolu
ments of the office belong to him.

In this province, while the name "sheriff" is retained, we 
have not at the present time an official similar to “a sheriff" 
in England. Under the Court Officials Act, lxith the sheriff aud 
deputy sheriff are court officials, appointed by the Lieutenant- 
Govemor-in-Council; lxith are paid salaries by the government. 
The fees and emoluments of the sheriff’s office belong to the 
government. Not only has a sheriff no power to appoint his dep
uty, hut he cannot appoint any clerk or employee necessary for 
the carrying on of the work of his office. All appointments to 
the Civil Service are made by the Lieutenant-1 lovernor-in-<,'ouncil 
on the recommendation of the Civil Service Commissioner. 
Civil Service Act, s. 18. Nor lias a sheriff any power to dismiss 
any member of his staff. The Lieutenant-( iovernor-in-Council 
appoints them, pays them and alone has the power to dismiss 
them.

If the work of the sheriff’s office is such as to render additional 
service necessary, the sheriff notifies the Civil Service Com
missioner and the Lieutenant-tiovernor-in-Couneil appoints such 
persons as may lie necessary to perforin the work.

As was pointed out by Walsh, J., in Great Northern Insurance 
Co. v. Young, 32 D.L.R. 238, in referring to the Sheriffs’ Act 
of Alberta, the whole scheme of the legislation apixairs to moke 
the sheriff's office in each district a department of the civil 
service. The sheriff is appointed as its head, and he is furnished
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with the necessary staff to carry on the work. The effect of this 
is. that the work of the sheriff’s office is no longer deemed to 1m 
that of a sheriff who must either i>crform it himself or get it done 
for him and on his account, but it is considered as part of the 
public service of the province, for the performance* of which 
the government of the «lay appoints the necessary officials and 
staff. This lx*ing so, I do not see how the* doctrine of respondent 
superior can l>o made to apply. The work which the Lieutenant - 
(iovernor-in-('ouncil appoints a deputy sheriff and the staff of 
a sheriff’s office to perform cannot l>e considered the work of a 
sheriff, and, if it is not his work, he cannot lx* held responsible 
for the failure of some one else to perform, not his work, but their 
own.

In Smith v. Pritchard, 8 (\ll. 565, 137 E.R. 629, at 638. 
Manic, J., said: “The reason that the sheriff is held liable is, that, 
having a duty imposed upon him by law, instead of performing 
it himself, he delegates it to another; and therefore it is but 
just that he should lie responsible for the misconduct of those 
to whom he so delegates the performance of his duty.” In 
(!rcnt Northern Insurance Co. v. Young, supra, the plaintiff- 
sought to hold a sheriff liable for negligence on the part of one of 
his bailiffs. In giving judgment in which he held the sheriff 
was not liable, Walsh, J., at p. 243, said: “While, as Maule, .1.. 
says it is but just that under the English system he should be 
responsible for the misconduct of those whom he employs, how 
unjust it would lx* to impose liability upon a sheriff in this prov
ince for the acts of a man for whose up|x>intmcnt he is in no 
sense responsible ami over whom he has absolutely no power of 
dismissal or even suspension.”

It was, however, contended that even if the sheriff was no 
longer answerable for negligence on the part of a memlx>r of the 
staff, he should still lx* held liable in this case, because s. IIS 
of the Land Titles Act cast upon him the duty of transmitting 
a copy of the execution certified under his hand and the seal of 
his office to the registrar of land titles.

That section, however, imposes the* duty upon “the sheriff or 
other qualified officer.” Whatever force the argument might 
have as against a sheriff in charge of his office at the time a copy 
was sent out without the seal lx*ing attached thereto, I need not
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here consider, for, in my opinion, effect cannot In* given to it 
ns against a sheriff who is on Ins vacation at the time the renewal 
writ was received. Under our system, a sheriff, if responsible 
at all, can only l>e responsible for his own personal negligence 
and such negligence cannot l>e attributed to him while lawfully 
on his vacation. The sheriff, therefore, in my opinion, is not 
liable.

Then, as to deputy sheriff Vollmer. On what principle cun 
he be held liable for Miss Pritchard's omission, any more than the 
sheriff? She was not his agent, nor was she doing his work; 
I take it that she was appointed to do the work she was actually 
doing, but, whether she was or not does not in my opinion make 
any difference. The sheriff as hi-ad of the department may 
allot to the various members of the staff the work they are to do. 
That, however, would not make them the agents of his deputy 
todothc work in his absence, nor would it make the deputy liable 
for their failure to perform it.

I am therefore of opinion that no liability attaches to the 
deputy sheriff. As neither sheriff nor his deputy are liable, 
it follows that t he defendant company cannot In* hold responsible. 
The action will therefore 1m* dismissed with costs.

Action ditmiaaed.

CANADIAN PACIFIC R. Co. v. THE KING.
Supreme Court of Canada, Sir Charte* Fitzpntrirk, C.J., and barn*, fdington, 

buff, Anglin, and Brodeur, .1.1. February 6', 1917.

Principal and agent (I II C—20)—Customs bhokkk Mikamun»niation 
Liability or principal.

One employing a diatoms broker under a power of attorney, pursuant 
to the requirements of the Customs Act (R.S.C. lKKO. «. 32, «. 157; 
R.S.C. 1906, e. 48, a. 132), to transact all business with the Collector of 
the Port or relating to the Department of Customs, is liable to the Crown 
for any <1 utii» unpaid through the fraudulent devices of the broker; the 
burden of proof that they had b«m paid or received by the < You n is 
upon the principal.

[Il D.L.K. (181, 14 Can. Ex. 150, affirmed on equal division.!

Appeal from the judgment of the Exchequer Court of Canada, 
Il D.L.K. RSI, 14 Can. Kx. 150, maintaining plaintiff's action 
with costs. Affirmed.

Lafleur, KX1., for appellant.
NewconÜH-, K.C., and Wainwright, K.C., for respondent. 
Fitspatmck, C.J.:—I agree with Duff, J.
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Davies, J.:—1 think this appeal must fail.
The conclusions of fact I have drawn from reading the evi

dence after the argument at bar are that the customs dutie- 
sought to lie recovered by the Crown in this action never wen 
paid to or received by the Crown. The moneys to pay them 
were no doubt paid over by the railway company to its agent in 
good faith for the purpose of paying these duties; but the latter 
misappropriated the moneys and applied them to his own use 
or to purposes other than those they were entrusted to him for. 
It may well lie that this fraudulent agent was enabled to earn 
out his fraud alike in obtaining possession of the goods anil in 
misappropriating the moneys entrusted to him to pay these 
duties by some remissnesn or negligence on the part of some of tlie 
customs officers. It seemed to me not that these officers were 
partners in the frauds perpetrated by the company's agent but 
that they too were deceived by him. Be that as it may, I cannot 
see how the Crown can lie held liable for the remissness or neglect 
of its officers, if any such there was.

The controlling fact is that the duties on these goods now 
sued for have not liecn paid to the Crown; but were misappro
priated and cmbeuled by the company's agent, who recel ml 
them to pay the duties.

Vnder those circumstances, I hold that as between two in
nocent parties, the company and the Crown, the former must 
suffer liecause the wrongful misappropriation was made by its 
agent.

The appeal should be dismissed with costs.
Iuinuton, J.:—The respondent sued in the Kxehequcr Court 

and recovered judgment against appellant for alleged unpaid 
duties on goods imported into Canada between January, 1904, 
and November, 1905.

The parties in the course of the trial by their respective 
counsel signed the following admission :— •

The parties admit for the purposes of this ruse only under reserve -.f all 
objections as to the relevancy of the facts submitted, that the defendant 
issued to its agent Hobbs, cheques payable to the order of the Collector of 
Customs sufficient to cover all the duties imyahle by the defendant .luring 
the period covered by this action, except as to the amounts which have law 
paid to plaintiff or into court by the defendant herein. These cheque* am 
deposited to the credit of the Receiver-!ioneral and used in the Bonk r' 
Montreal with moneys received for rustoms duties to buy drafts for the
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Receiver-General representing the amounts of customs duties actually re
ceived from day to day from all sources according to the entries made at the 
Montreal Customs House, but certain of the entries made by, or on behalf of 
defendant at customs during said |>eriod, as a result of manipulation and 
alteration of documents such as disclosed by the evidence of record, represented 
the amounts payable for customs duties by defendant during said |ieriod to tie 
less in the aggregate than the total amount of said cheques or of said duties 
actually payable.

The further testimony which might lie adduced before the referee, if 
proceeded with, would be similar in character to that which 1ms alneatly been 
given as to the way in which the entries, cheques and funds and the clearance 
of the goods were dealt with, prepared, appropriated or affected. Ottawa, 
10th December, 1912.

The man Hobbs therein referred to was a customs broker at 
Montreal to whom the appellant, pursuant to the requirements of 
s. 157 of R.8.C. e. 32, had given the necessary written authority 
in the following terms:—
Know All Men By These Presents That

We have appointed and do hereby upfHiint David Hobbs, of Montreal, 
to lie our true and lawful attorney and agent for us and in our name, to trans
act all business which we may have with the Collector of the Port of Montreal 
or relating to the Department of Customs of the said Port, and to execute, 
sign, seal and deliver for us ami in our name, all bomls, entries and other 
instruments in writing relating to any such business as aforesaid, hereby 
ratifying and confirming all that our said attorney and agent shall do in the 
behalf aforesaid.

The course of business adopted by the appellant for the 
purpose of passing its importation of goods through the Montreal 
Customs was of that methodical and rigourous business character 
which left no loose ends or possible opening for perpetration of 
the frauds now in question by Hobbs by the means he adopted 
unless by the connivance of some one in respondent’s employment 
at the Customs Hou.se, or such employee In-in g so ignorant and 
incompetent that he applied appellant's cheques clearly intended 
to pay the duties claimed in ways quite unjustifiable.

Each cheque issued by the apiicllant to the respondent's 
Collector of Customs to pay duties had thereon when given 
Hobbs not only the usual numliering of cheques, but a s|>eeial 
number thereon by which it was possible to trace the parcel or 
shipment and invoice referred to in the way that has l>ccn done 
compelling the admission above quoted that in fact the duties 
thereon had been paid—not to Hobbs, but to the respondent’s 
collector.

This is an action to enforce the payment of same duties a 
second time.
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V possible, and to apply them in payment of duties owing by third 
I he Kino. parfjos ant| thereby enable Hobbs to use the moneys or proceed* 
idwetoe.J. 0f cheques given to him by such thin! parties; or applying pert 

of a cheque to pay appellant's customs duties and handing over 
balance of the amount of the cheque to Hoblis under the pretence 
that he was only making change. These third parties probably 
had not taken the same care as "appellant to guard against posnble 
fraud on his part.

The observance of common honesty or the slightest busino- 
intclligence, or lioth, on the part of him receiving on respondent 
lie half the appellant's cheques, wouM have frustrated any such 
practices as these adopted. Indeed the collector had laid down 
a rule for this man's guidance forbidding the making of change 
beyond a few cents in any case, yet he repeatedly violated it. 
and thereby helfxsl the man Hoblw to misappropriate in part as 
well as misapply entirely such cheques. How could any one 
imagine that the appellant who hail taken such can* to reduce 
Hobbs, so far as his cheques were concerned, to nothing but 
an errand boy, had become seized with such repeated and unpre
cedented fits of generosity?

How could any one for months and months handle such 
cheques ami having thus an opportunity of comparing appellant'» 
rigourous ami guarded business methods with possible loo>c 
methods of others, fail to inquire why it had thus strangely 
departed from its usual businesslike methods?

Since when had it dawned upon any one that appellant had 
suddenly liecomc a distributor of promiscuous charity or bounties 
for no consideration, and no apparent cause?

Whether the man employed by respondent, ami who over
looked all such curious features presented to him from day to 
day, w'as an accomplice of Hoblis, or was merely a misplaced 
incompetent when trusted by respondent with the duty to avert 
such possible thefts, does not seem to me to matter.

The argument that would relieve the respondent from all 
responsibility for the consequences of mere stupidity of such a
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servant in a position of trust needing intelligence to discharge it, 
would equally relieve respondent in ease that servant appointed 
to receive, an<l receiving, the cheques was a criminal accomplice 
of Hohl»s.

1 fail to see how any legal distinction can Ik* drawn between 
these two possible ways of viewing this claim so far as dependent 
upon palpable misappropriation of ’s cheques in the
way 1 have referred to. And 1 submit that the proposition that 
a debtor of the Crown can, after handing the servant thereof, 
duly appointed to receive it, a cheque to discharge the debt, 
l»e sued for such debt because that servant and someone else 
stole the cheque, or misappropriated the proceeds, after it was 
handed in, is untenable.

Yet that seems 'ess flagrant in substance than what is claimed 
by respondent. For what it claims from ap|>elluiit was in truth 
paid by appellant, ami all it had to do with the theft was that its 
cheques, which could not Is* readily converted, were misplaced in 
the accounts of an untrustworthy servant of respondent, and put 
to the credit of someone else.

It is said that misplacing was on the suggestion of Hobbs 
who had acted as I suggested as errand I sty to deliver them. 
It is said that making entries was part of his duties and that in 
some cases he made false entries. But how did that justify the 
respondent's servant in misappropriating the appellant's cheques? 
As ap|>ellant well knew, and he was entitled to have the rule 
observed, if its cheque did not fit the entry it should be returned 
and no risk was run. The cheques were made to the order of the 
collector, and appellant left no excuse for any one doing anything 
with them except to apply them in payment for duties payable 
by np|M'llant not by someone else, or if in any case an error to 
return the cheque evidently issued in error.

I fail to understand how that sort of wrongdoing on the part 
of the customs clerk can fall within the ambit of the ostensible 
authority given the customs broker as such, or as presented in the 
power of attorney ulxwe quoted.

The s. 157 requiring that power of attorney is followed by 
s. 158 which defined in more specific language than s. 157, what 
things the agent so appointed is expectisl to Is* able to do in re
lation to business with respondent.
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How can three thing* which a broker is expected to be ahlc 
to <lo exteml to the misapplication of a cheque given for some 
such purpose limiteil on it* face, to him who chooses to reail il 
inquiringly ami understand it* contents, to one thing which the 
appellant was concerned in, and not a multitude of other thing- 
which other partie* were concerned in.

I cannot find in the cases, as I read them, cited by respondein 
counsel, anything to support such a contention as set up relative 
to this branch of the case.

Indeed, the ease* so cited in principle render respondent 
responsible for the misapplication made by its servant* of the 
apiiellsnt's cheques entrusted to them for the purpose* indicate] 
ami nothing else. Not only was appellant's delivery thereof 
to them within the range of their ostensible but also of their 
expies» authority.

The authority to make an entry or execute a bond or other 
instrument required by the Custom* Act, or to take an oath, 
diil not justify anyone in respondent's service in sup|io*ing, if lie 
ever did suppose, that the man carrying a chique made to the 
order of respondent’» collector, could properly hand it over to 
someone elae to pay his customs duties, or cash it ami pocket 
some of the proceed*. So far as the claim depemls on any such 
like dealing, the appeal should be allowed.

The schedule "A" 1 imagine, falls entirely under tliis.
The broker, Hobbs, acting within his apparent authority, 

-mus to have lietrayed his trust in other ways. He hail occasion 
to pas* material which he represented was either non-dutiable 
when dutiable, or dutiable at a lower rate than it actually should 
have liomc. In misleading the Customs House officers in mu 
-m il regard, he was thereby acting in such apparent discharge of 
his authority as to render appellant liable for his fraudulent 
conduct. If any goods thereby escaped |wyment of duty, the 
ap|iellant is liable. ,

Whether the total of these items exceed the amount paid into 
court, I cannot say.

TIm- schedules "B" and “C," 1 imagine, fall within tliis latter 
cxpri-ssion of opinion.

The appeal should lie allowed accordingly. Kven if the 
majority of the court should reach the same eonclusion l doubt 
if it is a ease for costs.



37 D.L.R.J Dominion Law Reporta. 725

The agent of appellant seems to have acted improperly in 
many cases falling within the apparent scope of his authority 
in dealing with items in schedule 4 4 A.”

Though 1 cannot find any justification in law for respondent 
seeking to recover what, through its own servant, was diverted 
to other uses than intended by ap|>ellant, 1 doubt if the latter's 
agent was not the original corrupter of the service. When appar
ently acting within the scope of his authority, lie was playing 
false to both.

Durr, J.:—The decision in this case turns, in my judgment, 
upon the effect of the power of attorney which is in the following 
words:—(see judgment of Idington, J.) and of the statute, ss. 
157 A 158 R.8.C. (1886), c. 32.

The rule for construing powers of attorney is stated at p. 177 
in Bryant v. La Banque du Peuple, [1893] AX’. 170.

Nor was it disputed that |towers of attorney are to lie construed strictly 
—that is to say, that where an act purporting to be done under a power of 
attorney is challenged as being in excess of the authority conferred by the 
power, it is necessary to shew that on a fair construction of the whole instru
ment the authority in question is to be found within the four corners of the 
instrument, either in express terms or by necessary implication. It was 
(minted out, indeed, that the decisions on which the learned counsel for the 
apiiellant mainly relied in support of these pro(Miaitions were derisions of 
Knglish judges, but it was not shewn that there is any difference in this 
respect between the law of Canada and the law of England. The provisions 
of the Civil Code of Lower Canada, and the Canadian authorities which 
were cited to their Lordships, appear to lie in harmony with English law and 
Knglish authorities,
and at p. 180:—

The law appears to their Ixmlships to lie very well stated in the Court 
of Appeal of the State of New York, in Preeidenl Ac., of Ike Weal field Hank v. 
Citroen, 37 N.Y. 320, scited by Andrews, J., in his judgment in another ease 
brought by the Quebec Bank against the company. The passage referred 
to is as follows:—

Whenever the very act of the agent is authorised by the terms of the 
(lower, that is, whenever by comparing the act done by the agent with the 
words of the power, the net is in itself warranted by the terms used, such act 
is binding on the constituent, as to all persons dealing in good faith with the 
agent; such persons are not bound to enquire into the facts aliunde. The 
apparent authority is the real authority.

Applying this principle to the circumstances of the cnee before 
us it seem» to follow that as regards the moneys paid by Meunier 
to Hobbe in cash as balances of cheques delivered to him by 
Meunier after tieducting the duties payable in respect of entries 
made by Hobbs on liehalf o' the appellant company, Hobbs
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must Ik* taken as between the apiK-llant company and the Crown 
as having I teen acting within his authority. Adverting to tin 
language of the power of attorney, it seems clear that prim» 
facie “all business which we may have with the collector of the 
Port of Montreal or relating to the Department of the Customs 
of the said Port," would embrace the “business" of receiving 
payment of such balances; and applying the words of the statute 
it seems equally clear that the acts of Hobbs in receiving such 
balances are such acts as by s. 157 are declared to Ik* "binding 
upon the person by or on lx-half of whom the same" are “done or 
performed" as fully as if they “had lieen done or performed by 
the principal."

In the situation as on the facts known to him it presented 
itself to Meunier, these balances were payable to the appellant 
company and the receipt of them, therefore. Iw-ing part of the 
"business" which the apjH'llant company had to transact with 
the Collector of the Port of Montreal or the Department of Cus
toms was an act “warranted by the terms used" in the power of 
attorney and an act made binding upon the np|M-llant company 
by s. 157.

A very different question, however, arises in relation to those 
moneys, residues of the ap]>ellant company’s cheques, after de
ducting payment of the duties payable bv the apitellant company 
in respect of goods entered by Hobbs on In-half of the appellant 
company which by direction of Hobbs were applied by the De
partment itself in payment of duties payable in respect of goods 
entered by Hobbs on In-half of principals other than the appellant 
company. These acts of Hobbs cannot by any ingenuity In- 
brought within the language of either the power of attorney or 
the statute. The entry of goods by Hobbs on la-half of other 
principals of his does not fall within the words of the power of 
attorney “business which we ma^ have with the Collector of the 
Port of Montreal or relating to the Department of Customs of 
the said port," nor does the payment of duties payable in respect 
of such gmnls. Nor can the language of the statute In* given 
the effect of making such acts binding on the appellant company 
as the acts of the appellant company for the short reason that 
they are not done “by or on In-half of" the appellant company

For such acts Hobbs had neither actual authority nor osten-
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siblv authority. To make the doctrine of ostensible authority 
applicable “the net dour by the agent” to quote from the judgment 
of the Judicial Committee delivered by Lord Atkinson in Riixho- 

Cliinexe Hank v. Li You Sam, |11H0] A.C. 174, at 184,
nivl rvlivil ii|xiii tu Inn.I (hr |irim,i|i:il. must be tin art of tlmt |mrtu ular clans 
of art* which tin* ugvnt is hold out as having a general authority on behalf of 
his principal to do; and. of course, the party prvjudi«i‘d must have believed 
m the existence of that general authority ami Is-en thereby misled.

Laying duties on behalf of other principals payable in respect 
of goods enteml on liehalf of such principals did not lielong to 
the particular class of acts which Hobbs was represented by the 
appellant company as having authority to do.

The direction by which in any particular case Hobbs pro
cured the appropriation of part of the proceeds of one of the 
appellant company's cheques in payment of duties payable in re
spect of an entry made by him on Is-half of another principal may, 
no doubt, lie conceived as in one as|>eet a receipt by Hobbs of 
moneys owing to the ap|iellant company; but in fact the a|>- 
propviation under Hoblis' direction was a single indivisible net 
incapable of I icing divided into two distinct acts, a receipt by 
Hobbs on behalf of the appellant company and a wrongful mis
appropriation of moneys so received for the lienefit of another prin
cipal. For the purpose of deciding the legal question upon 
which we have to pass this single indivisible act must lie looked 
at as a concrete fact ami when rt-garded in that way it is quite 
impossible to bring it within the category of “business" that the 
appellant company had with the Customs Department or within 
the category of acts “done or performed " either really or apparent
ly “on liehalf of" the ap|>ellant company.

These directions given by Hobbs to Meunier, to apply the 
residues of the company's cheques from time to time in payment 
of goods which lie was entering on la-half of other customers, 
living directions not only lieyond the scope of his actual authority 
hut lieyond the scope of his apparent authority, unless there was 
something in the conduct of the appellant company disentitling 
it to insist u|K>n its strict rights, it follows either that up to the 
aiu amt of moneys so appropriated the duties sural for have liven 
paid or that these moneys are still in the hands of the Crown 
subject either to application by the Crown in payment of some 
obligation by the appellant company to the Crown or subject to 
the direction of the appellant company itself.
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I think there in nothing in the conduct of the appellant com
pany to modify or affect it* primA facie right*. It i* perfectly 
true that the l leginning of the train of event* and incident* which 
led to the low, if low there i* to lie, wa* in certain act* of Hold», 
fraudulent a* again*! hi* principal*, hut “within the scope of hi* 
employment" according to the acivptcd meaning of that perhup- 
not very happy pliraae. But if there i* to be low it mu»t result 
from the fact that the Crown cannot now recover from Hold»' 
principal* the dutie# which he profeweil to pay by appropriation 
of the appellant company'* balance*, and of these act* it cannoi 
be affirmed that in relation to such low they were fraue done 
locum injuria. Two subsequently operative cause*—first, the 
irregular conduct of Meunier, the Crown's own servant, secondly, 
the concurrence of Meunier with Hobbs in the final art which 
(ami this is the decisive point) was an act beyond Hoblis' actual 
a* well a* hi* ostensible authority, a* above pointed out, by 
which or in consequence of which the residues were appropriât» I 
in payment of dutie* owing by these other customer* of Hobbs 
these were the effective cause* of the low, if surh loss there i* 
to be.

Whether strictly in contemplation of law there ha* or lui* 
not been payment to the extent mentioned may be an arguable 
question, but it is, I think, immaterial. Assuming that, in point 
of law, the duties must be considered to be unpaid but that the 
Crown ha* in its hand* money* of the appellant company wliivli 
the appellant company intended to be applied in payment of tin 
duties, anil which from a time anterior to the commencement of 
the action down to the present moment, the appellant «impair, 
ha* I wen insisting ought to have been and ought to lie applied in 
liayment of them; it in abundantly evident that the Crown could 
not, while retaining such moneys, maintain an action for the 
payment of the duties—for the short reason that the Crown 
declining to appropriate the moneys, the appellant company i* 
entitled to direct the appropriation of them; and through tin 
conduct of the appellant company, beginning with the aeniling 
of the cheques themselves, the Crown even before the commence
ment of the action had notice of the company’s intention so In 
appropriate them.

The result is that, in my opinion, the appeal should be allow«l
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a« regards the moneys wrongfully appliisl by Hobbs in the manner 
above indicated, and that there should 1m* a reference to ascertain 
the amount.

Anolin, J.:—V|K>n the facts in evidence the only possible 
conclusion is that the defendant company has failed to discharge 
the burden placet I upon it by the Customs Act (R.K.C., c. 48, s. 
2t»4), of proving that the customs duties elaimtsl from it in this 
proceeding had already bem paid to the Crown. It is admitted 
that delivery of the goods in respect of which those duties were 
payable was obtained for the defendant company through fraudu
lent devices practised by its customs broker without proper 
entries of them having been made. There was neve1 an ap
propriation to these duties of any moneys in the hands of the 
Crown. No request or direction for such an appropriation was 
ever made or given to the officials of the Clown. Whatever 
other defence or ground of counterclaim (if any) the circumstances 
may present, they do not sustain the plea of payment of the 
duties in question.

Nor do 1 think that in respect of the moneys emlN-xzled 
by its broker the defendant company could have successfully 
maintained a counterclaim against the Crown for moneys had 
i«ml received to its use.

Collusion between the fraudulent broker and the Customs 
House cashier who paid out to him, or bv his direction appropriated 
to other pur|»oses. |n.items of the proceeds of C.P.R. cheques 
issued to the order of the Collector of Customs and intended to 
be used for |wyment of customs duties on C.P.IL importations has 
not lieen found by the learned trial judge; and. highly suspicious 
ms some of the circumstances undoubtnlly are, I am not prepared 
to make such a finding. I am not to In* understood as implying t hat 
proof of such collusion would neeewarily involve responsibility 
of the Crown.

That there was gross carelessness and neglect of duty on the 
|Mirt of the Customs House cashier, which ma*le the success of the 
broker’s fraudulent scheme |N>«siblc, is abundantly apparent. 
Hut, apart from statutory provision therefor, the Crown is not 
answerable for the consequences of Indus* or n<*gligence on the 
part of its servants.

Ex facie it was within the seo|ie of the jsiwer of attorney
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given to its broker by the defendant company that he should 
receive for it from the Customs officiais moneys in their hands 
paid by it in excess of the amount of duties payable on good' 
entered on its In-half. I find nothing in the evidence to warrant 
a finding that any restriction on the scope of this apparent author
ity was ever brought to the notice of the Customs officials. The 
circumstance that all moneys paid by the C.P.R. for customs 
duties were paid by certified cheques did not amount to such 
notice. Though each cheque was intended when issued to cover 
duties upon a particular invoice, the cheque itself was not so 
ear-marked ami there was nothing to bring notice of that fact 
to the customs officers. 1 would therefore not l>e prepared to 
hold that the receipt by its broker of moneys of the C.P.R. 
Company from time to time in the hands of the Customs official- 
in excess of the amount of customs duties for which entries made 
on its Mialf shewed the company to lx* liable was beyond the 
scope of his apparent authority. While the appropriation from 
time to time of a portion of these moneys in the hands of the 
Customs officers to payment of duties owing by another of the 
broker's clients would, at first blush, appear to have l>een clearly 
beyond the scope of his authority from the C.P.R. Company, 
such a transaction may lie regarded as having taken place merely 
as a convenient method of avoiding a roundabout process wherein 
the broker would receive a sum of money by way of refund upon 
C.P.R. account and would thereupon immediately ham! over 
to the Customs cashier a like sum Ixdonging to another client 
in payment of the duties of such other client—the net result 
being the same. A similar observation may In- made as to the 
payments by direction of the broker to Customs officers, pre
sumably as gratuities, of small sums taken from C.P.R. money- 
in the hands of the Customs cashier.

The hardship to which the success of the ( Town's claim subjects 
the appellant company is apparent. But we cannot for that 
reason afford it relief to which we are not convinced that it i- 
legally entitled.

The appeal fails and should lx* dismissed with costs.
Brodeur, J.:—This is an action for unpaid customs duty. 

Defendant (appellant) pleaded that it had paid the full amount 
of duty and was in fact in possession of cancelled cheques payable
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to the order of the Collector of Customs ami of vouchers estab
lishing such payment.

CAN.

s.c.
It appears that one David Hobbs was given b\ the C.P.R. Canadian
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company a power of attorney;
Hobbs as such agent received and had charge of the invoices 

for all goods importent by the company and on his requisition
cheques were issued to the order of the Collector of Customs for Hrodeur, j 
payment of duty. These cheques were made for fixed amounts 
corresponding to the invoices.

But instead of making his entries regularly with those invoices 
he concealed from the Customs authorities the quantities and 
values entered from day to day. He alteml in some cases the 
documents on which the entries were to In* made and his usual 
procedure was to prepare an entry for a definite numlier of cars 
and to attach to this entry an invoice which really covered a 
part only of the goods contained in the cars and in that way 
he succeeded in passing entries for much smaller sums than the 
quantity of goods required.

From time to time he was presenting to one of the cashiers 
of the customs some of the cheques which he was getting from 
the company. Sometimes those cheques were covering a larger 
amount than the entry passed and he was on his request reim
bursed the difference by the cashiers and he misappropriated 
then the amount of the cheques which had lieen entrusted to 
him. Those cheques after 1 icing received by the cashier and the 
change given as I have said were handed over to the Collector of 
Customs by whom they were entered in the usual way and de
posited to the credit of the Receiver-General.

There is no evidence that the Customs cashier benefitted by 
those transactions and so far the only man who seems to have 
benefitted from those frauds is Hobbs, the agent of the company.

In some cases the surplus cheques were applied in payment 
of the duties due by other importers for whom Hoblw acted as 
customs agent.

Those frauds having been discovered, Hobbs was arrested, 
convicted of forgery of invoices and sent to the penitentiary.
But it remains to be decided whether this loss of money should 
be supported by the Crown or by the company.

The <■ - ipanv, as I have said, relies on the cancellation of the
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cheques and on the receipts which they have in their ]>ossessioii 
to prove their payment. There is no formal evidence as to 
whether the receipts which they have in their possession have 
been duly given by the cashier. They are stamped receipts 
which could have been very easily forged and the circumstance* 
of the case lead me to l>elieve that Hobbs got a stain]) made up 
which he used on the document which he handed back to the 
C.R.R. authorities to shew that the duties had been properly 
paid.

On the other hand, the official documents on which the official 
receipt appears would have been kept in his hands and would 
not have Iteen, of course, handed over to the C.P.R. authorities; 
l)ecause if they had lieen handed over the fraud would have lieen 
easily detected and put an end to.

The terms of the power of attorney are as broad as iiossible. 
They gave authority to Hobbs to transact all business which the 
company might have with the Collector of the Port of Montreal 
and it is wide enough to cover all transactions in connection with 
the entry and payment of duties. He had power to make pay
ments. He must have had power to receive change when neces
sary, such power lieing necessarily implied.

It is a well settled principle that the principal is responsible 
for the fraud committed by his agent while acting in the ordinary 
course of his employment, whether the result is or is not for the 
benefit of the principal.

In Lloyd v. (trace, [MM2] A.C. 710. the House of Ix>rds applied 
that principle.

1 refer also to Story on Agency 9th ed., p. 374.
In the circumstances of the case, it seems to me only fair that 

in a case of that kind the principals should be responsible for the 
misdeeds of their agents unless there is negligence on the part 
of the other party or unless the party has by words or conduct 
made a representation of facts either with a knowledge of its 
falsehood or with the intention that it should Ik» acted upon. 
Those elements cannot lie found here.

In these circumstances, 1 am of opinion that the companx 
has failed to prove that it has paid the customs duties in question 
and the judgment which condemned it to pay them should be 
confirmed with costs. Appeal dismissed.
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BAGLEY r. B.C. SOUTHERN R. Co.

Rrilisk Columbia Court of Appeal, Macdonald, C.J.A., and Martin, (lalltha 
and McPkdltps, JJ.A. September 10, 1017.

VENDOR AND PÜBCHA8BR (| I D—30)—COMPENSATION FOR DEFICIENCY- 
COVENANT FOR TITLE—MeAHCRE FOR DAMAGES.

After a conveyance has been made under a contract of sale of land, 
damages may be claimed for breach of covenant of title in respect of any 
I fort ion of the land bargained for not conveyed, and the grantee is also 
entitled to rectification ; the value of the land not conveyed would be the 
measure of damages, in addition to any s|ieeial damage within the 
contemplation of the parties when the jiitract w as made; loss of profits 
through delay in registration of title caused by the vendor's negligence is 
too remote to lie recovered as damages on a covenant for gens! title.

Appeal bv defendant from the judgment of Morrison, J. 
Reversed.

Davis, K.O., for appellant ; Ritchie, K.C., for respondent. 
Macdonald, C.J.A.:—The plaintiff applied on November 3, 

1911. to purchase 2.5(10 acres of unsurveyed lands of the defendant 
railway, roughly describing them in the application. The applica
tion was favourably entertained by defendant, ami subsequently 
the lands were surveyed by the plaintiff's surveyor, and his survey 
was accepted by defendants on May 25, 1912. The formal agree
ment of sale was executed in the month of July following, but prior 
thereto, namely, on June 12, 1912, defendants inadvertently 
included in the conveyance of a tract of land on that day conveyed 
to the Crown in right of the province, 124 acres of the lan 1 for 
which the plaintiff had applied, and which was included within 
the limits of his survey and formed part of the total of 2,5(10 acres.

In 1914, the defendants conveyed the lands to the plaintiff, 
and on his application thereafter to register his title the mistake 
above mentioned was discovered.

I stop at this point to consider the rights and remedies of the 
plaintiff at that time. If the contract had l>een an executory one 
plaintiff might have refused to go further ami have recovered back 
his deposit and costs and expenses of investigating the title, or 
he could have taken the diminished acreage with an abatement of 
the purchase price—that abatement would have l>een the value 
of the deficiency at the date of the sale; Hayes v. (ioddard, 22 
D.L.R. 506, 21 B.C.R. 389.

Now, what is the position after conveyance? The plaintiff 
must, in the absence of fraud or mistake, rely solely on the cove
nants in the deed. The covenant for good title was broken in 
respect of the 124 acres. In my opinion the measure of damages
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would Ik* the same as in the ease of abatement for deficiency in 
acreage before conveyance, added to which would be such special 
damages suffered by the grantee as could lie said to have been 
within the contemplation of the parties and which would How 
naturally from the breach. In addition, the plaintiff would In- 
entitled to rectification of the description so as to exclude the 
124 acres, and thus give him a description capable of registration. 
The latter part of the relief would I think come within the covenant 
for further assurance.

On discovering the error the plaintiff did not elect to rely upon 
his covenant, but a lengthy correspondence ensued lietween the 
parties. 1 will refer to the correspondence prior to April 14, 1915, 
merely to point out that it indicates a bona fide effort on the part 
of the defendants to obtain a reconveyance by the Crown of the 
124 acres and a recognition of that effort by the plaintiff’s solicitor. 
I may say here that in my opinion the defendants were not bound 
to purchase back the said lands from the Crown.

It is not a case like KttftU v. Fitch, L.R. 8Q.B. 814,87L.J.Q.B. 
145, affirmed in L.R. 4 Q.B. 059, 38 LJ.Q.B. 304, where a vendor 
who had it in his |)ower to make good title refused to do so. Tin- 
effort of the defendants to recover the 124 acres was a gratuitous 
one.

On April 14, 1915, plaintiff’s solicitor wrote to defendants 
saying:—

Kindly advise me if any arrangement can be made between Mr. Bagiev 
and the C.P.R. whereby a new deed can be given to my client, minus tin- 
portion of land which the C.P.R. has conveyed to the Government. If this 
is done, then I think the C.P.R. is entitled to compensate Mr. Bagiev in cash 
for the deficiency.

The answer (April 20) acquiesces in this proposal or suggestion, 
but on May 3, the plaintiff’s solicitor wrote :—

Owing to the fact that the proi»erty has been subdivided and sold, it 
would not be feasible for us to accept a deed from the C.P.R. minus the area 
conveyed by the company to the government.

The defendants then persevered in their effort to get back 
from the Crown the 124 acres. The correspondence shews the 
tacit acquiescence of the plaintiff in that effort and culminated 
in a letter, dated January 12, 1910, in which plaintiff's solicitor 
wrote to defendant :—

This is to notify you that unless you make title to the whole of the prop
erty immediately, so that the deed can be registered, we intend to sue you for 
damages arising out of the transaction.
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The writ in this action was issued on April 1, 1910, and shortly 
thereafter the defendants succeeded in obtaining the 124 acres 
from the Crown, title to which the plaintiff then accepted and 
thereafter obtained a certificate of indefeasible title for the whole 
parcel.

Notwithstanding the completion of title the plaintiff proceeded 
with his action, claiming large damages practically for loss of his 
bargain. It appears that he sulwlivided the land, and then sold it 
to one Doyle, who in reality was buying it for one Harloff, who 
proceeded to sell the lots to Ins vendees. The sale from the 
plaintiff to Doyle was evidenced by an agreement, and the purchase 
money was payable in instalments, the last on August 2b, 1910, 
at which date Doyle would become entitled to a conveyance. 
On that date the plaintiff's title was complete. But he complains 
that, because of the non-registration of his deed in the beginning, 
Karloff’s purchasers were deterred from making advance pay
ments of purchase money as some of them desired to do in con
sideration of a discount, and as Karloff's interest in these purchase 
moneys had been assigned to the plaintiff, he had lost large sums 
of money which otherwise would have been received by him.

Now, granting that Doyle was in default in payment of moneys 
due under his contract with the plaintiff, and that Doyle's vendees 
were also in default and that the default in each case was brought 
about by the non-registration of the deed from the defendants to 
the plaintiff, the damages (if any) suffered by the plaintiff by 
reason thereof were, 1 think, too remote to lie recovered in an 
action on the covenant for title. The plaintiff lias not lost his right 
so far as the evidence shews to recover from Doyle or to recover 
from Doyle’s vendees under the assignment by Harloff to the 
plaintiff. In effect the plaintiff says I am going to make the de
fendant pay the debts of Doyle and Karloff's vendees. There 
has been no cancellation of those contracts because of the premises.

Turning now to the offer of the plaintiff's solicitor to take a 
new deed with the 124 acres omitted, and the willingness of the 
defendant to give it, the plaintiff was there on solid ground, it 
was liis right to have such a deed by way of further assurance, 
that is to say, a deed with a proper description, and damages for 
the deficiency. At that time he claimed no other damages. That 
in my opinion was his sole right, but instead of pursuing it he
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B> allowed the defendants to go on with their efforts to get hack the 
C. A. 124 acres, and when those efforts were successful, accepted the- 

Baulky fruits of them. It is true he commenced his action for damage>
for breach of,the covenant shortly before he accepted those fruits.

Southkrk But when he agreed to accept the title as finally completed, no
cause of action was left unless it were for the delay in getting back

l*c<jT,d the 124 acres. Even had there been unreasonable delay on
the part of the defendants in procuring the conveyance back from 
the Crown, I doubt if the plaintiff on the facts and in the circum
stances of this case could have recovered damages on account 
thereof. 1 say this, because there was no obligation on the de
fendants to endeavour to get these lands back. Had there been 
an obligation on the Crown to give them back, then it would have 
been the duty of the defendants to have taken such proceedings 
as were necessary to get them, and to give good title to the plain
tiff, but in the absence of such obligation the efforts made to obtain 
a reconveyance of this parcel from the Crown were gratuitous 
efforts and were acquiesced in by plaintiffs. At all events the 
plaintiff cannot, having regard to his conduct, l>e in any better 
position than he occupied at the time he discovered the deficiency, 
namely, when he attempted to register his deed in the first place, 
and it has not been suggested that at that time he had suffered loss, 
in connection with the re-sale.

There is nothing in the case to shew' that had he then insisted 
upon his right, namely, damages for the deficiency, and a rectifica
tion of the description, he could have recovered anything more 
than the value of the 124 acres. On the facts of this case it is 
difficult to see that the plaintiff is entitled to any damages at all, 
but as counsel for the defendants appeared unwilling to trouble 
the court with this question up to the amount paid into court, 
which is $100, I would reduce the damages to that sum. 1 think 
the plaintiff is entitled to the costs up to and including the time 
of his acceptance of the reconveyed parcel, or up to the payment 
of the said $100 into court, whichever was the later date. He 
should pay the defendants the subsequent costs of the action and 
of this appeal.

Martin, J.A.:—I would allow the appeal.Marlin, J.A.
Oeiiiher, j.a. . ÜALL1HER, J.A.i—I would allow the appeal.

The case most relied upon by the respondents: Engell v. Fitch,
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L.R. 3 Q.B. 314, is distinguishable. Here there is no refusal or 
unwillingness to complete title, hut on the other hand from the 
time it became known that the 124 acres included in the Smith 
survey had been alienated to the Crown the appellants set to work 
to get a reconveyance in order that they might lie able to make 
title to the respondents, and while it may seem that an unreason
able delay occurred in accomplishing this, yet governments are 
slow moving bodies and it does not appear that appellants were 
responsible for the delay.

An order-in-council was finally obtained re-vesting this 124 
acres in the appellants after action brought. The respondents 
were notified of this and registered their conveyance but proceeded 
with the action for damage's for loss of profits.

Smith, who surveyed the property by error, included this 
124 acres. He was the respondents’ surveyor, and while it is true 
that appellants approved the survey and executed the conveyance- 
in accordance therewith, they did not become aware of the error 
until respondents attempted to register their conveyance.

After receiving notice as I before stated, I cannot say, nor do 
1 think a jury would be justified in finding that appellants had not 
on their part done everything they could to get a reconveyance 
of this property from the government, which they eventually «lid 
and perfected the title.

It is further to lie noted that respondents at first requested a 
conveyance of a lesser area, exclmling this 124 acres, and a reduc
tion in the purchase- price- which they were entitleel to anel to which 
appellants agreed, but respondents change-el their minel and again 
request eel appellants to procurf title to this 124 acres, which the-y 
eventually did anel which was accepteel.

Uneler these circumstance-s I <lo not finel in any of the cases any 
principle laid down which would justify maintaining the verdict.

I agre-e- in the eiispewition made by the Chief Justice as to tin- 
moneys paie! into court and as to costs.

McPhillips, J.A. (elissenting), said that when the ap|H-llant 
unelertook and agreed to convey the lanels to the respondent. it 
had disentitles! itself from so doing as to 124 acres.

The appellant was guilty of delay, and at all times the respond
ent was calling upon the appellant to comply with the covenant for 
title, and nothing which temk place could be taken as amemnting
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to any release upon the part of the respondent of the strict re
quirement that the ap|x»llant should comply with the terms of the 
covenant.

The registrar of titles had refused to register the conveyance 
made by the appellant, because of the fact that the 124 acre- 
previously conveyed by the upjxdlants to the Crown was included 
in the description of the land.

The title was not perfected until May, 191b. and,the conveyance 
rendered capable of being registered.

By reason of the breach of covenant the purchasers from 
Harloff could not lx* compelled to |x»rform their agreements of 
purchase, and the moneys which would have otherwise come into 
the hands of the respondent were lost to him.

Before the title was perfected the lands in question fell greatly 
in value, and it would lx* impossible for the respondent to sell the 
land for the purchase price of same, and the respondent had 
clearly suffered damages.

As to the damages Ixdng too remote, the judge was of opinion 
that they were not too remote; the <lamages as awarded by tin- 
jury could lx* said to lx», in the language of Lord Atkinson in 
Addin v. (iramophone Co., [1909] A.C. 488, 78 L.J.K.B. 1122. 
“damages for breach of contract ... in the nature of 
compensation.” The perfecting of the title some two years after
wards could not lx» said to lie compensation, the profits of the re
sale had lx»en irretrievably lost.

The quantum of damages gave rise to considerable doubt, 
however. The whole case was well presented to the jury, and 
he W’as not prepared to say that there was any error in law (KU in- 
wort v. Dunlop (1907), 23 T.L.R. 090, at 097). He was of opinion 
that the appeal should lx» dismissed. Appeal allowed.

ALTA. LEE v. ARMSTRONG.
T7T Alberta Supreme Court, Harvey, C.J., and Stuart, Heck, and Walsh, JJ.

November SO, 1917.

1. Execution (§ I—8)—Lien or.
In Allx;rta an execution against lands filed in the Lund Titles Otln < 

binds all lands of the debtor owned at the time of filing or subsequent l\ 
acquired bv him, wliile the writ remains in force.

[Per Beck and Walsh, JJ., Harvey, C.J., and Stuart, J., contra; review of 
legislation.
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2. Land titles ^ IV —40) Executions.
Theeffect of see. 77 of the* Lund Titles Act (Alta.), as amended by e. 3 

(40), 1917, is that writ# against lands already filed in a Land Tit les Office 
for a particular land registration district hind any lands within that 
registration district, though not within the judicial district of the sheriff 
to whom the writ is directed, which belonged to the execution debtor at 
the date of the Act coining into force, or which are subsequently acquir
ed by him while the writ remains in force.

[l*er Beck and Walsh, JJ.; Harvey, C.J., and Stuart, J., contra.]

Appeal from an order of Hyndman, J., dismissing an applica
tion for the removal from the record of an execution against 
lands. Affirmed, the court being equally divided.

A. M. Sinclair, and ,/. li. Huberts, for appellant ;./. hi. liruwnUr, 
for respondent.

Harvey, The plaintiff obtained an order nisi in a mort
gage action and a judgment against the defendants upon which lie 
issued an execution which was registered in the Land Titles 
Office on February Hi, 19Hi. The above-named defendant was, 
at that time, the mortgagee of certain lands ami after default 
under his mortgage, by virtue of proceedings taken, he obtained 
a foreclosure and vesting order, which he registered in the same 
Land Titles Office on July 17,1917, whereupon the registrar issued 
to him a certificate of title to such lands and endorsed a memoran
dum on the certificate declaring that the defendant’s title was 
subject to the plaintiff’s execution. About 2 months after the 
plaintiff’s execution was registered an Act was passed by the 
legislature which, as amended in April, 1917, declared that, in 
the event of a judgment being obtained upon a mortgage covenant, 
no execution should issue and that no proceeding whatever 
should thereafter l>e taken upon any execution already issued 
upon any judgment untH the mortgaged lands were sold or fore
closed. The lands affected by the plaintiff’s judgment have not 
been sold or foreclosed.

An application was made to Hyndman, J., to direct the 
removal of the record of the execution from .the defendants’ 
certificate of title which he dismissed and the defendant has 
appealed.

1 think the judge was right in holding that the act of the 
registrar was not a proceeding on the execution prohibited by the 
Act of 1910. It was no act whatever of the plaintiff and was only 
a ministerial act which the registrar conceived it his duty to per
form and over which the plaintiff had no control whatever.
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The? judge held that the land became l>ound upon the registration 
of the execution and there was nothing in the Act of 1916 which 
took away that binding effect and nothing that the registrar did 
affected that in any way. The judge quite clearly had not in 
his mind the fact that the land in question did not become tin- 
land of the debtor till more than a year after the execution was 
registered and after the Act in question was passed and at the time 
the Act was passed it certainly was not Ixmnd nor till more than a 
year later, if at all.

I am of opinion, however, that it never became bound by tin- 
execution and I come to my conclusion apart altogether from tin 
provisions of the Act of 1916, but entirely from a consideration 
of the Land Titles Act itself. As it appears to me the effect of 
a writ of execution against lands, apart from the statute, is of 
little importance because our Land Titles Acts have always 
explicitly provided what the effect shall be. It may be that 
prior to 1887 when the Territories Real Property Act came into 
effect the writ bound the lands of the debtor as soon as it was 
placed in the sheriff’s hands, but it is clear that thereafter it did 
not, for s. 94 of that Act provides that the sheriff may deliver 
to the registrar a copy of any writ affecting lands in his hand' 
with a “memorandum in writing of the lands intended to In- 
charged thereby,” and that “no land shall be bound by any such 
writ until such copy and memorandum have been so delivered. ’

Now it is perfectly clear that no lands which the debtor 
did not then own could possibly be bound by the delivery of tin- 
writ to the registrar and that they never would be bound by tin- 
writ without some further action by the sheriff.

This continued to t>e the law until the Land Titles Act, 1894. 
when a new procedure was adopted, s. 92 providing for the de
livery by the sheriff of a copy of the writ without any memorandum 
of the lands ta be charged. The section also provides that : 
“No land shall be bound by any such writ until the receipt by the 
registrar for the registration district in which such land is situated 
of a copy thereof ; but from and after the receipt by him of such 
copy no certificate of title shall be granted and no transfer, etc., 
executed by the execution debtor of such land shall be effectual 
except subject to the rights of the execution creditor under the 
writ while the same is legally in force. ” That Act also provided



37 D.L.R.] Dominion Law Reports. 741

for the registrar keeping an alphabetical index of execution 
debtors.

When the provincial Act was passed in 1900 no change what
ever was made and the law continued to remain without change 
until the plaintiff’s execution was registered, but on April 15, 1917, 
an amendment was made which struck out the first portion of the 
above quoted provision and substituted the following, “and 
upon and from the receipt by the registrar of such copy all lands 
and interests in lands . . . shall be bound by such execution.”
While this does not say whose lands shall l>e bound, if there 
could be any doubt it is settled by a new sub-section added at 
the same time which provided that: “A writ of execution trans
mitted to any registrar by a sheriff shall Ik* effectual as herein- 
l>efore provided with resjK*ct to lands Ixdonging to tin* execution 
debtor, etc.”

This was the state of the law' when the defendant became 
the owner of the land in question.

As I have already stated it is clear that under the first Act 
the writ in the registrar’s office did not and could not by itself 
bind after-acquired lands. Moreover, it did not bind any lands 
of the debtor which were not specified in the memorandum of 
the sheriff. Now it is equally clear that when the law was changed 
by the later Act, the writ when delivered to the registrar, did 
not and could not bind any lands but those of the debtor, but it 
now could and did bin all of his lands without specification, 
but I can see nothinl the amendment to warrant the conclusion 
that it was intended to have any wider effect. The binding of 
the lands is declared to Ik* effective “from ami after the receipt by 
the registrar” just as it was in the original Act and not also “from 
and after the acquisition by the debtor of other lands. ” The 
expression “from and after” of that Act and even more the 
expression “upon and from” of the last amendment appear to me 
to be capable of application only to a condition existing at the 
time. Lands acquired by the debtor a year after the receipt 
of the writ by the registrar cannot be lanind “from" or “upon” 
the receipt, though, of course, they could be l>ound “after.” 1 
see no warrant, however, for separation of the words each of which 
has its application to all of the lands which the debtor then owns, 
the first word indicating the time of commencement and the
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second the duration, of the binding effect of the writ. For these 
reasons I think that the plaintiff’s execution did not bind the land 
in question, and, of course, by reason of the Act of 1910 he can 
take no proceedings to make it have that effect.

There is another ground also on which I think the appellant 
is entitled to succeed. The writ of execution in question was 
directed to the sheriff of the judicial district of Calgary, 
while the lands which it is sought to have declared hound by it 
are situate in the judicial district of Ix-thbridge.

Now it seems clear that the writ in the hands of the sheriff 
to whom it is directed could affect no lands not situate in his 
bailiwick, consequently upon its l>eing registered, since, by the 
terms of the section, it binds such lands only as it affects, it 
can hind only lands in his bailiwick. It happens that while 
there are only two land registration districts in the province 
there are 9 judicial districts and apparently for the purpose of 
giving the writ in the Land Titles Office effect as against all lands 
of the debtor in the land registration district a new sub-section to 
s. 77 was enacted in 1917 at the same time as the other amending 
provision. It enacts that : “A writ of execution transmitted to 
any registrar by a sheriff shall be effectual as hereinbefore provided 
with respect to lands belonging to the execution debtor situate any
where in the land registration district,” etc. I assume that this 
means what could have l>een said in fewer and plainer words 
that such writ binds all lands of the debtor in the land registration 
district but it appears to me that to hold that that new provision 
gives to a writ already registered a binding effect upon lands upon 
which Indore it had no binding effect is to give the provision a 
retroactive effect la-cause, it destroys, by its own action, and 
without any act of the execution creditor, the right which the 
debtor had to deal with his land free from the execution if such 
land were not within the sheriff’s bailiwick. In terms, it is pro
spective and not retrospective. It is not dealing with procedure 
as might be considered if the words were “shall l>c held to In
effectual ” instead of “shall be effectual.” The rule of construc
tion is, of course, against retroactivity unless it is clearly intended, 
and 1 see nothing indicating such an intention in this provision. 
There is, indeed, what might lie fairly deemed evidence of a con
trary intention as respects such a case as this, for by the one
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amendment the legislature declares that the creditor can issue1 no 
execution in the case specified and take no proceedings on any 
execution already issued which would make it impossible for the 
plaintiff, by his own act, to do anything which would affect 
the lands in question and, by the other amendment, it enacts 
what, if given the interpretation suggested, will, by itself, give the 
plaintiff the benefit which lit1 is prohibited from acquiring by his 
own act.

I would consequently allow tin1 appeal and direct the registrar 
to note on the certificate that the defendant's title is not subject 
to the execution. The defendant should have the costs of tin1 
application and of tin1 appeal.

Stuart, J.:—l continue to lx* of the opinion that there is noth
ing in the Land Titles Act, even as recently amended, which 
authorizes the issue of a writ of execution against lands. S. 
77 refers to the delivery to the sheriff of a writ of execution “ affect
ing lands," and the whole section obviously deals with such a 
writ. The words “such execution" are used at the end of the 
substituted words. The Land Titles Act is dealing with the 
question when .such a writ shall bind the land as against third 
parties. The registration of a copy is notice to all the world that 
the land is bound. But if a writ delivered to the sheriff does not 
“affect" lands at the time it is delivered to the sheriff, then it 
is not such a writ as is referred to in s. 77. And, I apprehend that 
the expression “affecting lands" means more than merely “re
ferring to lands" Ix'cause a writ might well “refer" to lands and 
yet if there were no authority for its issue it would not legally 
“affect " them.

The legislation contained in the Land Titles Act, at least as it 
now stands, plainly' disregards entirely the possibility that a 
writ of execution, assuming it to In- legally issued, commanding 
a levy upon the lands of the judgment debtor may be executed, 
the lands may lx1 seized and sold, and a valid transfer made to a 
purchaser without any registration at all as long as tin1 rights of 
third parties did not intervene as between the creditor anil debtor. 
Anil surely s. 77 of the Act would have no effect in such a case as 
validating the original issue of the writ.

1 therefore think that the authority for the issue of the writ 
against lands must rest upon some law which operates upon the
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ALTA. deliver)- of the writ to the sheriff ami quite regardless of the regi>-
S.C. tration of a ropy in the I si mi Titles Office which may never take
Lei place at all.

*• It is ujhhi this subject that I regret tin- absence of «pecifir
ARMSTRONG. „ .

---- legislation.
It is apparently, however, scarcely now worth wliile returning 

to tlie subject of the authority for the issue of a writ of execution 
against lands, because the other members of the court are con
vinced that upon some basis or other, I am not yet quite sure what. 
the authority does exist. For myself the most satisfactory basis 
would appeal1 to lie the inherent jurisdiction of the court. With 
regard to lands in the “plantations” tieing looked upon by the 
English courts as “chattels” I apprehend that there is a dis
tinction between the law of England, a« enforced in England, and 
the law which English courts thought existed in the Colonies. 
It is the former, not the latter, which is, by statute, made in force 
here and our view of the latter might vary from that of the Eng
lish courts. Possibly English writs of execution ran to the Col
onies. Certainly up to alxmt I860 English writs of habea* corpus 
ran to the Colonies. The statute of George II. was directly applic
able proprio vigore to the Colonies and was repealed (see Seay v. 
Sommerville Hardware ('o., 33 D.L.R. 508, at 511,512), and there
fore is not now of any effect.

Upon the crucial question as to the effect of s. 77 of the Land 
Titles Act as amended with regard to lands acquired by the 
debtor after the registration of the writ, there would appear to he 
much force in each contention. It might l>e suggested that as 
long as a valid writ of execution against lands is in the hands of 
the sheriff and has not been returned, inasmuch as he has a 
right under it to seize whatever lands of the judgment debtor he 
can discover in his bailiwick even though acquired subsequent ly 
to the issue of the writ, therefore the registration should bind 
them when so acquired. But by the Act as it now stands tin* 
binding effect extends to lands which the sheriff could not seize 
and sell at all as being beyond his judicial district.

On the whole I am inclined to the view adoped by the Chief 
Justice because the Act, in my opinion, deals with the effect of the 
registration at the time of registration and with the subsequent 
continuance of that effect, whatever it was. Now that effect
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was obviously only operative upon lan<ls and intends at that 
time Monging to the debtor. As I have intimated there seems 
almost as much to be said for the one view as for the other, but 
for the reason I give and the reasons given by the Chief Justice, I 
would, with some hesitation, adopt his view.

Heck. J.:—I concur with my brother Walsh but take occasion 
to add what follows:—

ALTA.
S.C.

Armstrong. 

Beck. J.

By the North-West Territories Act, 1875, s. 72, it was pro
vided that execution of a judgment should 1m; carried into effect 
in the manner prescribed by any Ordinance of the Lieutenant- 
Governor and Council or Assembly or if no such Ordinance be 
then in force, then, in like manner as a judgment in the Province 
of Manitoba.

The Administration of Civil Justice Ordinance. 1878, provided 
for the issue of executions against goods and lands, giving forms 
which are substantially the same as those ever since in use in this 
jurisdiction. S. 33 provided that goods, chattels, personal prop
erty, lands and interests therein shall be lanind by the delivery 
of process against the same respectively to the officer entrusted 
with the execution thereof.

The Torrens system of land registration was introduced by 
Dominion statute, tin* Territories Real Property Act, 49 Viet. 
( 1886), c. 26. That statute, s. 94, provided that: “No land shall 
Ik* Ixiund by any such writ or process until " delivery by the sheriff 
to the registrar of a certified copy of the execution. This pro
vision continued throughout the various Acts amending or taking 
the place of that Act until the recent amendment of the Alberta 
I .and Titles Act.

In the case of Hardliner v. Hardliner, 2 O.S. 520, 554, 
there is a very extended examination of the English authorities 
which shew that “in England it had long been understood as a 
principle and was so at the time of the passing of 5 Geo. II. c. 7, 
that inheritances in the plantations, in view of the law of England, 
were chattels for the payment of debts;” that is, according to Eng
lish law applicable to the Colonies and plantations, “goods” 
had the original wide meaning of property or possessions like the 
word “bona” in civil law and the word “biens” in French law; 
and it was sai<l that “the opposite rule of the English law derived 
from the feudal system which never had place in America was

49—37 d.l.r.



74ti Dominion Law Report*. 137 D L R

ALTA.

H.C.

Ahmmtkono. 

Beck, J.

uphold by political considerations wholly inapplicable to the 
Colonies. ”

The statut<‘. 5 Cîeo. II. e. 7, appears to have been passed only 
to settle doubts which had l>een raised in some Courts as to the 
correctness of this view. Following this Act, an execution ex
pressly against the lands of the debtor was introduced generally. 
The obvious intention was that the effect of a fi. fa. lands should 
In* in all respects the same against lands as the effect of a fi. fa. 
goods is against goods.

No one ever doubted that under a ft. fa. goods any goods of the 
debtor of which he might become the owner after the delivery of 
the writ to the sheriff were bound by the writ equally with those 
of which he was the owner at the time of the receipt of the writ.

The Statute of Frauds, 29 Car. II. c. 3, s. 16, enacted that: 
“No writ of Ji. fa. or other writ of execution ‘shall bind the prop
erty in the goods of the debtor,’ but from the time that the writ 
should be delivered to the sheriff,” etc.

Our Land Titles Act, as it stood prior to the amending Act 
of 1917, said, s. 77:—

And no land shall be bound by any such writ until the receipt by tin 
registrar for the registration district in which such land is situated of a copy 
thereof . . . but from ami after the receipt by him of such copy, no 
certificate of title shall be granted, etc.

Just as the clear intention of the Statute of Frauds was merely 
to substitute the date of delivery to the sheriff for the date of the 
writ as the time from and after which the ji. fa. goods should 
bind the execution debtor’s goods; so the provision referred to of 
the Land Titles Act was (first substituting the registrar for the 
sheriff) merely to fix the date of delivery to the registrar as the 
time from and after which the fi. fa. lands should bind the execu
tion debtor's lands. In both instances, the effect of the execu
tions as historic instruments of the court was recognized and 
impliedly continued except that the date of the commencement 
of their operations was definitively fixed as of the delivery.

I cannot see how it can be contended otherwise than that, 
just as a Ji. fa. goods binds any goods acquired by the execution 
debtor after the receipt by the sheriff of the fi. fa. goods, so a 
fi. fa. lands binds any lands acquired by the execution debtor 
after the receipt by the registrar of the fi. fa. lands.

In this view the lands in question, immediately the execution
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debtor liecame the registere<l owner of them, beeame bound by 
the Ji. fa. lands. As this was tlu» effect of the writ prior to the 
amending Act of 1917 it seems to me clear that it continued 
and that so far as the execution in question is concerned (it 
having been already issued) the effect of the amendment is merely 
to stay proceedings upon it.

Since the foregoing was written it has lx*en called to our 
attention that the writ of execution was directed to the sheriff of 
the judicial district of Calgary while the land in question was 
situate in the judicial district of Lethbridge. S. 77 of the Lain! 
Titles Act was, however, further amended by c. 3 of 1917, s. 40. 
by adding the following sub-section:

(3) A writ of execution transmitted to any registrar by a sheriff shall lx* 
effectual as hereinbefore provided with respect to lands Ix-longing to the 
execution debtor situate anywhere within the land registration district 
whether or not such lands are within the judicial district of the sheriff to which 
the eaid writ is directed and whether or not such judicial district is within 
the lain! registration district of the registrar to which a copy of such writ has 
been transmitted.

I think the clear effect of this added sub-section is, as to writs 
of fi.fa. lands already filed in a Land Titles Office for a particular 
land registration district to bind any lands within that land regis
tration district though not within the judicial district of the sheriff 
to whom the writ is directed which Ixdonged to the execution debtor 
on the date of the Act coming into force (April 5, 1917), and also 
any such lands which subsequently became lands belonging to 
him so long as the writ remains in force. The adoption of this 
view, is not, it seems to me, giving a retroactive effect to tlu- added 
sub-section anil is merely the logical consequence of the views 
I have already expressed upon the general question. The effect 
of the amendment to s. 62—“no execution shall issue,” etc.—is 
not, in my opinion, to prevent the sub-section added to s. 77 from 
being effective in respect of a writ already filed in the Land 
Titles Office; full effect is given to the first amendment by the 
operation of the words, “no proceedings shall be had or taken,” etc.

Walsh, J.:—The plaintiff on February 16, 1916, placed in 
the hands of the sheriff at Calgary an execution against the lands 
of the defendant Armstrong issued under an order nixi made in 
this mortgage action. A copy of this execution was on the same 
day delivered to the registrar of land titles at Calgary. The 
lands with respect to which this order nixi was made have not
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yet lieen sold nor has any foreclosure order lieen made with re
spect to them. ( >n July 17,1917, this defendant became the regis
tered owner of certain lands in the Calgary district and on the 
certificate of title issued to him therefor the registrar noted that 
his title was subject to the above-mentioned execution. He. 
thereupon, applied for an order directing the registrar to remove 
this execution from his certificate of title. Hyndman, J., who 
heard the application, dismissed it and from his order dismissing 
it the defendant now appeals.

Two grounds were put forward Indore us in support of this 
apixNil, namely, that this execution does not bind this particular 
parcel of land at all Irecause the defendant did not own it when 
the execution got into the registrar’s hands and, if this is not so. 
that its binding effect is suspended by virtue of the amendment 
made to the Land Titles Act at the last session of the legislature 
until the lands covered by the plaintiff’s mortgage have been sold 
or foreclosure of the defendant’s interest in the same has limit 
ordered.

Any doubt that there may have lieen as to the existence of :i 
right to sell lands under execution in this province has been re
moved by the amendment to s. 77 of the Land Titles Act. effected 
by sub-s. 5, of s. 40, of c. 3, of the statutes of 1917. Under it. 
certain words of the section are struck out and the following arc 
substituted for them: “and upon and from the receipt by the 
registrar of such copy ” (referring to the copy of the writ of execu
tion filed with him by the sheriff) “all lands and interests in lands 
whether such interests l>e legal or equitable and any interest of 
any unpaid vendor of land shall be bound by such execution. 
Though this amendment does not say whose lands are to In
bound, it could, of course, be only those of the execution debtor 
and the new sub-s. 3 to s. 77 enacted by this same sub-s. 5 makes 
it plain that such is the case. While this settles any question that 
there may have l>een as to whether or not a writ of execution 
when filed in the Land Titles Office has any binding effect upon 
the lands of the execution debtor it raises for decision another 
question and that is what lands of the debtor does it bind, simply 
those- which he owns when it reaches the registrar’s hands or in 
addition those which ho subsequently acquires at any time while 
it remains effective.
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A writ of execution commands the sheriff to levy of the goods 
and lands of the debtor the amount of the judgment debt. Its 
authority is not limited to property of which the debtor is then 
presently the owner. It is a warrant to the sheriff to seize and 
sell any property of the debtor which is not exempt from seizure 
which he may at any time during its currency lx1 able to find in his 
bailiwick. The registration of the writ in the Land Title's Office* 
is meant to implement it anel give full effectiveness to it. l’nmâ 
facie I shoulel say that the legislature in giving this statutory 
recognition to its bineling character intended to elo so to the* 
fullest possible e*xtent so that the sheriff might thereby In* enabled 
to elo what the writ commands him to do, namely, make the 
ame>unt of the execution out of any of the* debtor’s lands while 
it remains in his hanels unsatisfied anel otherwise continues 
effective. Is there anything in the language of the alxive-quoted 
ameneling section which compels us to limit its e>pe*ration to lands 
owned by the execution elebtor at the* time* of its registration? 
I elo not think that there* is. Its proper interpretation is a matter 
of some difficulty because of its careless wording but it seems to 
me that it is just as open to the wider as the* narrower construction 
and that lx*ing so it shoulel receive the wider interpretation if 
thereby effect will lx* given to the obvious intention of the legis
lature. It says that the execution shall binel “upon anel from” its 
receipt by the* re*gistrar. If it had simply saiel that it shemlel bind 
upon its receipt the argument for the narrower view would be 
much stronger for it might very, well then lx* said that it spoke 
e>f something which was to happen at once* and cenilel therefore 
only affe*ct something upon which the execution coule! iinmeeliately 
operate. The added word “fremi” carries it further than this. I 
elo not think that it is useel simply to continue or earn-on the charge 
createel by the tiling of the* e*xe*cution on lanels then owned by the 
debtor for it is not neede*d for that purpose ns the charge once 
e:reateel on such lanels by the filing of the writ would continue 
without more so long as the* writ remains effective even if only 
the word “upon” we*re useel. The word “from” must of course 
have some meaning. As used here I think it denotes the future as 
distinguished from the present which is expressed by the wore! 
“upon.” Stroud says it is much akin to “after.” I think that 
it is doing no violence to the* language of the statute anel is giving
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effect to the manifest intention of the legislature to hold that this 
amendment means that lands then owned by the debtor are l>ound 
upon receipt of a copy of the writ by the registrar and that lands 
from that time forward acquired by him become bound by it upon 
his acquisition of them.

Then it is said that the addition made to sul>-s. 2, s. 02 of tin 
Land Titles Act by sub-s. 3, of s. 40, of e. 3, of the 1917 statutes 
suspends the binding effect of this execution until the land covered 
bv the plaintiff's mortgage1 has l>een sold or foreclosure of the 
defendant’s interest in it has l>een ordered. This amendment 
reads as follows:—

And no execution Khali issue and no proceedings shall lx? had or taken in 
respect of any execution already issued on any jxTKonal judgment obtained 
either before or after the passing of this subsection, under the covenants, 
agreements or conditions contained in any mortgage, encumbrance or agree
ment for the sale of land or under any foreign judgment obtained in respect 
thereof whether the land deseril>ed in such mortgage, encumbrance or agile
ment for sale has its situs within the Province of Alberta or elsewhere, until 
sale of the4and mortgaged or encumbered or agreed to be sold has been had or 
foreclosure ordered in some coni|ietent jurisdiction and levy shall then be 
made only for the amount of the judgment or mortgage debt remaining un
satisfied with costs.

The plaintiff’s execution was issued before this amendment 
was passed, so that what is enacted with reference to it is that 
pending a sale or foreclosure no proceedings shall lx* had or taken 
in respect of it. The registrar’s act in noting it upon the de
fendant’s certificate of title was not a procixnling had or taken 
with respect to it. It was in no sense essential to the preservation 
of the plaintiff’s charge1 against this particular parcel of land, 
that it should be so noted for it is the registration of the execu
tion and not the noting of it upon the execution debtor's certificate 
of title that gives it its binding effect. So long as the defendant 
remains the owner of this land so long docs the execution while in 
force bind it whether noted upon his certificate of title or not, so 
that even if we should hold that the registrar was wrong in thus 
noting it and ordered its removal from the certificate of title, 
no good would result to the defendant unless we went further and 
declared that notwithstanding its registration the execution had 
temporarily lost its binding effect under the above amendment. 
And that is really what the defendant on the argument asked us to 
do. I do not see how we can do it. We cannot torture the con-
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duct of the plaintiff or the registrar in merely allowing this execu
tion to remain of record in the Land Titles office into a proceeding 
under it and it is only the taking of a proceeding that the statute 
prohibits.

I think that the apjx'al should he dismissed with costs.
1 agree* with my brother Bock as to the effect of sub-s. 3 

added to s. 77 by the amendment of last session.

ALTA.

S. C.

Armstrong

Walah.J

PYNE v. CANADIAN PACIFIC R. Co. . MAN.

Manitoba Court of Appeal, Howell, C.J.M., Perdue,, Cameron, llayyart and (\ A. 
Fullerton, JJ.A. November 12, 1917.

1. Discovery (6 IV—20)—Interrogatories—To corporation -Mistake
—Amendment—New trial.

An answer to an interrogatory by a defendant, as long as it remains 
unamended, is an admission of fact binding on him; answers to in
terrogatories by cor|Mirations are to be made after full inquiries and 
investigation as required by the rules; where a jury is misled in its 
verdict.by a mistake of the defendant in answering an interrogatory, a 
new trial will lie ordered to enable the defendant to amend anil re-frame 
the answers.

2. Carriers ($ II (i—70)—Negligence -Bumping ok car.
Failure to delect humping by a railway car. which later overturned, 

does not of itself imply negligence.

Appeal by defendant from the judgment of Prendergast, J., •Statement, 
and a jury, in an action to recover for personal injuries sustained 
as passenger on defendant's train. New trial ordered.

A.,/. Andrews, K.C., and L../. lie y craft, for appellant.
D. Campbell and //. F. Tench, for respondent.
Howell, C.J.M.:—The accident, the subject matter of this Howeii.c.JM. 

suit, happened on January 25, 1916, and the action was l>egun on 
Deeemlier 2 of that year. The defendant’s statement of defence 
was filed , on the 15th of that month, and contained, besides 
general denials, only a statement that the accident was caused by 
latent and undiscoverable defects unknown to the defendant.
On the 18th of that month the plaintiff delivered interrogatories 
lor discovery and these were duly answered by an officer of the 
company. After this and after notice of trial had been served, 
the defendants applied for and obtained an order for an amendment 
of the statement of defence permitting them to set up the breaking 
of the equalizing bar, anil pursuant to that order, on February 13,
1917, the amended statement of defence was filed. Par. 5a sets 
up the cause* of tin* accident as alleged by the defendants and which 
they endeavour to prove at the trial. The clause is as follows :—
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5a. In the alternative to par. 5 hereof the defendant says that if the 
8uid coach did run off the said track and down an embankment, and if the 
plaintiff was injured the said coach left the said track and ran down said 
embankment and the plaintiff was injured owing to the breaking of an equal
izing bar on the said coach, as a result of atmospheric conditions or of some 
other cause or causes which could not l>e foreseen and against which no care 
or skill on the part of the defendant or its servants and employees could 
provide and the defendant is not liable.

At the trial the plaintiff proved that he was a passenger on 
the defendant’s train, that the coach on which he was travelling 
left the rails and was overturned and he was thereby injured. 
The defendants called witnesses to prove that the equalizing bar 
of this coach had its forward end broken while running, at a point 
about five miles from where the accident happened, and that 
this forward end fell down so that the angle or elbow of it ran 
along outside of the rail for about 5 miles until it struck a switch 
chair which it mutilated and then caught on the side of the rail 
which led off from the switch and thus drew the car from its rail 
ami shortly afterwards it overturned without any negligence of 
the defendants.

The defendant's cast* is that this bar broke because of weather 
conditions and without negligence anti that this caused the 
coach to leave the rail and because it left the rail it was over
turned.

It became at the trial all important for the defendants to 
prove that the coach left the rail just after passing the switch, 
otherwise the theory that the equalizing bar, by catching on the 
branch rail, caused the coach to leave the rail would be untenable.

To meet this evidence the plaintiffs put in evidence inter
rogatories 10,17 and 18,and thesewith the answers are as follows :—

Hi. Did not the coach in which the plaintiff was riding on said train run 
off the track when approaching the village of Kirkella in the Province of 
Manitoba? A. Yes, near the Village of Kirkella. 17. If not, did it leave the 
track at all? A. Answered by answer No. 16. 18. If it did, where did it
leave the track? A. Coach No. 714 left track at mileage 5.05 McAuley 
subdivision, that is 5.05 miles from the defendant's station at Kirkella afore-

ln reply to this counsel for the defendants sought to put in 
No. 37 in explanation but this was refused. The whole of the 
interrogatories and answers were put in before us on this point. 
No. 37, with the answer, is as follows:—

37. How far had the said train travelled after such break occurred? 
A. Train No. 60, to which said coach was attached, travelled 5,03 miles after 
the said equalizing bar broke before said coach left the track.
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Interrogatories for the purpose of discovery arc* provided for 
by r. 423, following very largely the provisions of the Eng. O. 31. 
There is no such provision for discovery in Ontario and the only 
cases I have seen on the effect of answers to interrogatories are 
the English cases.

R. 423 (3) requires very full discovery by corporations and re
quires full inquiry to l>e made from all officers anti servants and 
full inspection of all documents so that the answer given by the 
corporation shall be a clear and true statement of fact.

S. -s. 6 provides that the answers to interrogatories by a 
corporation shall be by oath of one of its officers and in this 
case the answers were by Mr. D'Arcy, who is descrilied as “(len- 
eral claims agent.” It was his duty, therefore, before answering, 
to make full inquiries and read any reports of the accident before 
making the answers.

In answer to No. 18, he stated clearly that the coach left the 
track 5 miles west of the switch where it overturned and if that 
is so the evidence given by the defendants as to the cause of the 
accident is quite untrue. The answer to No. 37, which the 
defendants wished to put in, does not explain the former answer, 
it merely shows that the equalizing bar broke 10 miles before 
Kirkella switch was reached. It cannot be said that this answer 
explains the former one, and it does not contradict it, ami 1 
should think the procedure would Ik* very wrong if it did. If 
it was explanatory, then the explanation should be put in on the 
request of the defendant: Lyell v. Kennedy, 27 Ch.D. 1 at 15.

It seems to me that the answers to the interrogatories by 
corporations are admissions of fact which are to lie made after 
full inquiries and investigation as required by the rules in order 
to save expenses at the trial and save the calling of numerous 
witnesses. The answers are really not the answers of the officer 
but of the corporation, and I think the English cases fully hold 
them to l>e admissions of fact made bv the corporation: Welsbach v. 
New Sunlight, [19CXJ] 2 Ch. 1 at14; Chaddock v. British S. Africa, 
(1896] 2 Q.B. 153 at 158; Phipson, 438; Annual Practice ( 1917) 519.

No doubt as soon as the accident happened full inquiries 
v ere made by the defendants and full reports were made, and 
many months afterwards the company states to the plaintiff in 
answer to an interrogatory—which statement must only be made
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after full inquiry—that the coach left the rail 5 miles from where 
it was overturned. The plaintiff went <iown to trial with thi- 
admission ami having proved that he was a passenger in the coach 
and that it left the rail and overturned and that he was there!»\ 
injured, In* made out his case, as shown in numerous di ami 
American cases.

The defendants then entered upon the defence and culled 
many witnesses to establish their defence alwve outlined, and 
amongst other things, gave much evidence to shew that thecoach left 
the rail at the switch within ISO feet from when* it was overturned.
They called witnesses who swore that the equalizing bar death 
caught iq>on the rail branching off at the switch and that thi» 

coach from the track.
In reply to this evidence the plaintiff's counsel read the in

terrogatories 10, 17 anil 18 and the answers above set out. l! 
those interrogatories are true they completely answer the defence. 
Questions were left to the jury and the questions and the answer» 
by the jury are as follows:—

1. Q. Whs the breaking of the equalizing bur tin* cause of the accident ’ 
Yes or no? A. No. 2. Q. If that was not the cause of the acculent, what 
was the cause of the accident T A. The hind truck of rear car left rails near the 
place where broken part of equalising bar was found coming in contact with 
switch toppled car over. 3. Cj. Was there negligence on the part of the 
company? Yes or no? A. Yea. 4. Q. If there was any negligence how? 
A. The inability of company's employees to detect the bumping of the car. 
5. <j. If you find negligence on the part of company, :msess the damage» 
A. 14,500.

The jury apparently relied on the answer to interrogatory 
No. 18 as shewn by their answer to question No. 2, and thereby 
refused to believe the testimony at the trial by the defendant» 
ami this leaves the plaintiffs /trima facie case unimpaired and to 
me the answer to question No. 4 seems immaterial.

It would make an inroad in the administration of justice it 
a defendant could admit a fact by an answer to an interrogatory 
and then at the trial set up a state of facts contrary to the ad
mission upon which the plaintiff relied. If the defendants wished 
to set up the defence sworn to at the trial they should have, 
before the trial, applied to amend the answer to question No. 1*

The answer to question No. 39 “said equalizing bar broke 
right over the journal box at the west end of said coach." Ac
cording to the» evidence given by the defence it did not break

5
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over the last journal Im>x hut over the one next to the last. Again.
in answer to No. 41. it is stated “Sai<l equalizing liar was on the <\ A.
north si<le of the said train." Aeeortling to the testimony given I*ynk
for the defendants if tioints of the compas- are to In- given as an ,, '

..... ... 1 A* AMAH
answer it should Ik* the south side. Paitmi*

After carefully considering the evidence given at the trial *x>'
1 am compelled to think that there may have Ihm*ii great mistakes Howt*11,CJ M 
made in answering the interrogatories, and perhaps the plaintiff 
relying u|m>ii it did not call other evidence at the trial.

As a new trial is to In- granted, I shall not comment u|hui the 
evidence, hut merely sav that liecausc of the answer to question 
No. IK, the jury could not have fully considered the evidence 
given at the trial.

With much douht and hesitation. I think a new trial must !*• 
granted, hut the defendants must pay the costs of the trial and 
of this ap|x-al. The defendants are to Ik- at lilierty to amend and 
re-swear the answers to the interrogatories upon payment of the 
above costs within two weeks after taxation. The costs of the 
trial shall lie taxed without regard to the statutory limitation.

Cameron, J.A., concurred. <•»'»*•.i.a.
Perdue, J.A.: -The plaintiff was injured hy the derailing and ivr.iu. i a. 

upsetting of the rear coach in the train in which he was travelling 
as a passenger on the defendant's railway. The plaintiff at the 
trial did not attempt to prove any specific negligence on the 
defendant’s part hut relied on the general presumption of negli
gence. See 4 Hals. 47. The defendant put in much evidence 
for the purpose of establishing that tin* derailing of the coach was 
caused hy the breaking of an equalizing bar on the rear truck of 
the coach. According to the evidence, the end of the bar where 
it rented alsive the journal Ih>x broke off and the bar drop|>ed 
down until it caught on a lower part of the truck, the cllsiw of 
the bar being brought close to the ground outside the rail. The 
defendant’s contention is that the bar remained in this condition 
while the train travelled some five miles until it came to a switch at 
the point of a “Y” near Kirkella. that then the elbow of the 
equalizing ba caught in the rail of the other leg of the “Y” 
and, as the car moved on, the diverging rail in which the bar 
was caught wrenched the truck off the rails and caused the coach 
to overturn. It was claimed that atmospheric conditions, the
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night of the accident lx-ing intensely cold, caused the break
ing of the bar, that although due care and skill had been 
used on the part of the defendant the breakage could not have 
been foreseen or guarded against.

Interrogatories had l>een administered by the plaintiff to the 
defendant. Several of these with the answers to them were put 
in evidence by the plaintiff and read to the jury. No. 18, which 
was one of those so put in evidence, is with its answer as follows:

IS. If it (the coach), did, where did it leave the traek? A. Coach No. 
714 left track at mileage 5.05 McAuley subdivision, that is 5.05 miles fro,,, 
the defendant's station at Kirkella aforesaid

The defendant's counsel claims that this answer was an error, 
the above point lx-ing the place where the equalizing bar broke, 
the piece broken off having l»epn found there. At the trial In- 
applied to have an answer to another interrogatory put in to 
shew the error. The trial judge expressed his belief that tin- 
answer to No. 18 was an error and that the evidence shewed tin- 
place where the train did leave the track, but he allowed No. 18 
to lx- put in and refused to admit the answer sought to lx* put in 
by the defendant. No * application was made to amend tin- 
answer to No. 18. The answer to the interrogatory could under 
r. 423 be put in evidence by the plaintiff at the trial and tin- 
judge acted properly in admitting it. As long as it remained 
unamended it was an admission of a fact binding the defendant. 
See Welsbach Co. v. New Sunlight Co., 2 Ch. 1. The
defendant should have moved to amend the answer under r. 365. 
See Saumlers v. Jones, 7 Ch.D. 435, 452; Hollis v. Burton, (1862) 
3 Ch. 226.

The jury saw fit to accept the answer of the defendant to in
terrogatory No. 18, and found, as the cause of the- accident, that 
“the hind truck of rear car left rails near the place where broken 
part of equalizing bar was found coming in contact with switch 
toppled car over.”

According to this finding of the jury, a heavy passenger car 
travelled over 5 miles with the rear truck off the rails, at a speed 
of 25 miles an hour, and still no one on tin? train discovered that 
anything was amiss, and no mark was made by a wheel on tin- 
ties or on the ground in all that distance—a physical impossibility. 
The jury also found that the breaking of the equalizing bar was 
not the cause of the accident.

5
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In reply to the question as to what the negligence was, the 
jury mode this answer : “ The inability of the company's employee* 
to detect the humping of the car.” This was the only negligence 
found against the defendant and the finding necessarily negatives 
any other negligence on their part. I am strongly impressed 
that the above answer does not disclose any negligence. Inability 
to detect bumping might be due to the fact that there was no 
bumping. This would not necessarily imply negligence. If there 
was no audible bumping that condition would go far in bearing out 
the statements of defendant's witnesses that the truck of the 
coach was not derailed until it came to the “ Y."

I think the jury was misled by the mistake of the defendant 
in answering interrogatory 18. From the evidence ami from what 
took place at the trial I think the answer was clearly a mistake. 
There should be a new trial and the defendant should have leave 
to amend the answers to his interrogatories by having them re
drawn and re-sworn, but this privilege is granted only upon con
dition that the defendants first pay to the plaintiff the lull taxed 
party and party costs of the trial and of the appeal to this Court.

Haggart, J.A., concurred.
Fullerton, J.A.:—There is no evidence, except an answer 

to an interrogatory put in by the plaintiff, to support the finding 
of the jury in answer to the second question. The plaintiff put 
in evidence at the trial certain answers to interrogatories as 
follows:—

16. Did the coach in which the plaintiff was riding on said train run off 
the track when approaching the village of Ivirkclla in the Province of Man
itoba? A. Yes, near the village of Kirkella. 17. If not, did it leave the track 
at all? A. Answered by answer No. 16. IS. If it did, where did it leave the 
track? A. Coach No. 714 left track at mileage 6.05 McAuley subdivision, 
that is, 5.05 miles from the defendant’s station at Kirkella as aforesaid..

The answer to the last question is obviously an error, but 
it may be, and probably is, the fact that the jury acted on this 
admission in making the finding it did.

I think the appeal should be allowed and a new trial granted 
tqM>n the appellant paying the costs of the trial and of the appeal.

The appellant is to have leave to amend the answers to 
interrogatories. Appeal allowed.
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I'enlue J.A

Huggart. J.A. 

Fullerton, J.A.
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FOGDE v. PARSENAU.
So* kale he wan Supreme Court, Sir Frederick Haultain, C.J.. and Lamont and 

Brown, JJ. November 1917.

Animaix (6 I C—25)—Stray Animals Act—Distraint—Injuries iiy.
An est ray distrained within a immieip.-tlit v may, under part 3 of t lu

st ray Animals Act (Hank.), lx* im|M>unded in the nearest accessible or 
available pound cither within or without such municipality. No action 
will lie for damage caused by est rays to stacks not enclosed by a law
ful fence as defined by part ft of the Stray Animals Act (Saak.).

(1. N. Hroatch, for appellant; (i. E. Taylor, K.C., for respond
ent.

Haultain, C.J.:— In this case l»oth the plaintiff and the 
defendant were resident within the Rur. Mun. of Eyebrow, and, at 
the time in question, there was no by-law of the council of tin 
municipality determining the period of the year during which 
animals should lie restrained from running at large in the muni
cipality, under the provisions of s. 5 of the Stray Animals Act. 
e. 32 of the statutes of 1915.

S. 13 of the Act enacts that any proprietor may distrain any 
animal that is “astray.”

It is clear from the evidence, and it is not disputed, that the 
plaintiff's Jyirses were est rays according to the meaning of the 
Act, and that the defendant was the proprietor of the lam I and 
stacks of grain on and around which the horses were found during 
a period of the year in which animals might lawfully run at large 
within the municipality. There was no pound open in the 
municipality, so the defendant (listruined the horses and drove 
them to a pound which had lieen established in an adjoining 
municipality. The plaintiff in order to release his horses from 
the pound was obliged to pay $95.95, which he did under protest. 
Action was then brought by the plaintiff for the recovery 
of that amount and other amounts, which will lie referred to 
later.

The District Court Judge who tried the action dismissed 
the plaintiff's case, on the ground that the defendant was justified 
in impounding the animals when ami where he did, and that, 
as there was no ' open in the municipality of Eyebrow, the 
pound in an adjoining municipality was the “nearest accessible" 
)Miund under the provisions of s. 19 of the Act. The plaintiff 
now appeals.

The main point to be décidai is, whether the provisions of

32
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part III. of the Act and, more particularly, of ss. 15 ami 16, apply 
to a ease where there is no pouml accessible or available within 
the municipality where the estrays are distrained. It is not 
disputed that the pouml in question was “the nearest accessible” 
pound fie facto.

A comparison of the provisions of parts 1.. 11.. 111. and V. of the 
Act, leads me to the conclusion that it was the intention of the 
Act that pounds !•' 1 be exclusively us<m1 for the purpose of
the area within which and for which they were established.

S. 8 provides that even- rural municipal council shall Ir
resolution determine the location of such pounds ami appoint 
such poundkeepers as may be necessary to provide reasonable 
facilities in all parts of the municipality for the impounding of 
estrays and animals unlawfully running at large. It also provides 
that the secretary of the municipality “shall cause to !>e died 
early in each year in such local newspapers as largely circulate 
among the ratepayers a list of the pounds, giving the location of 
each, and jxnmdkeepers, for the then current year, ami shall 
in like manner publish throughout the year any alterations or 
additions which may lx- made in respect thereto."

S. 9 enacts that :
Kverv munici|mlity shall he responsible for the acts and negligence of 

its poundkeepers, or their agents, in the performance of their duties, and shall 
he liable for all loss and damage resulting therefrom.

SASK.

S. C.

Pabsenah.

Iluultuin, C J

Part 11. of the Act deals with the herd district in unorganized 
areas, and provides for the appointment of poundkeepers in that 
district by the Minister and for due publication of the name 
and |>ost office address of each poundkeeper ami the location of 
each pound.

The provisions of part V. of the Act apply (a) to unorganized 
portions of the province not included within the herd district, 
and (6) to the herd district and the organized portions of the 
province in the event of a pound for any reason not being accessible 
or available. Organized portions of the province mean those 
portions which have been erected into rural municipalities.

It is quite clear that although s. 13 gives “any proprietor" 
the right to distrain “any animal” that is an “estray,” that 
section ami the other sections of part III. do not give proprietors 
in unorganized portions of the province not included within the 
herd district the right to imixmml an estrav in the nearest accès-

3
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sible pound, although there might lie a pound accessible de fado 
in an adjoining municipality or portion of the herd district. 
The special procedure provided by part V. must, in that ease, 
Ik* resorted to. That procedure also applies “to the herd district 
and to organized portions of the province in the event of a pound 
for any reason not lx*ing accessible or available.” In my opinion, 
that means accessible or available within the herd district or 
municipality.

I, therefore, come to the conclusion that as there was no 
pound open in the Eyebrow municipality, there was no pound 
accessible or available which the defendant could make use of, 
and he should therefore have resorted to the remedy provided 
by part V. of the Act. The impounding of the plaintiff's horses 
by the defendant was therefore illegal, and the plaintiff is entitled 
to damages. He claims $90.95, the amount paid under protest 
to release the horses; $.350 for depreciation in value of the horses, 
ami $50 for wrongful removal and detention.

The plaintiff is, in my opinion, entitled to recover the amount 
of the first item.

As to the second item, while the evidence shews that the 
horses, after lieing impounded, were not in such good condition 
as they were lx»fore, there is nothing to shew that this was at
tributable to any lack of reasonable care on the part of the pound- 
keeper. I would, therefore, not allow that portion of the claim. 
As to the third item, the plaintiff is entitled to nominal damage- 
for wrongful removal and detention, and I would allow him $25 
on that ground.

The judgment appealed from will, therefore, lx? set aside ami 
judgment for tin* plaintiff will Ik* entered for $120.95, together 
with costs of action. The defendant will also have to pay the 
plaintiff his costs of this appeal.

Brown, J.:—The parties hereto are residents of the rural 
municipality of Eyebrow. In the month of January, 191G, the 
defendant distrained certain of the plaintiff’s horses which, at 
the time, were damaging his grain stacks. There was no by
law in the aforesaid municipality determining the part of the 
year during which animals shall Ik* restrained from running at 
large and there was no pound open within the municipality. 
The defendant impounded the animals so distrained in a pound,
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located within a neighbouring municipality, and the plaintiff, 
in order to get possession of his animals from the poundkeeper, 
was compelled to pay to him some 895.95, of which amount 
$25 was for damages to the defendant’s grain and the balance for 
the poundkeeper’s fees and expenses.

It is not disputed that the animals were “estrays” within the 
meaning of s. 2 (15) of the Stray Animals Act, I icing 
c. 32 of the statutes of 1915, and it is admitted that the pound in 
which the animals were impounded was, in fact, the nearest 
accessible pound to the |x>int where the animals were so distrained.

It is contended on l>ehalf of the plaintiff that the defendant 
had no right in law to impound the animals in a pound located 
outside of the municipality of Eyebrow—that the pound in which 
the animals were im|>oundod was available only to animals 
distrained within the municipality in which that pound was 
established.

The consideration of this question requires a review of the 
whole Act. The Act is divided into 6 parts; part I. empowers 
municipal councils to locate pounds and appoint poundkeepers 
within the municipality; part II. makes provision for the estab
lishment of Herd Districts by the Minister of Agriculture, for the 
location of pounds and the appointment of poundkeepers within 
such districts; part III. provides for the distraining and impound
ing of animals. Part IV. makes regulations resecting pounds 
and poundkeepers. Part V. applies:

(a) To imorgftiUHHl portions of the province not included within the 
herd district ;

(b) To the herd district and to organised portions of the province in the 
event of a pound for any reason not being acccxxible or available,
and there is a distinct procedure provided for estrays within such 
districts which excludes the consideration of pounds altogether. 
Part VI. deals with fences ami trespassers on property enclosed 
thereby.

It will be seen that the Act has in view three distinct classes 
of district; (1) municipalities; (2) herd districts; (3) unorganised 
portions of the province other than herd districts.

In so far as unorganised portions of the province other than 
herd districts are concerned, there is laid down one distinct 
procedure for dealing with estrav animals—that which is contained 
in Part V.—which makes no provision whatever for impounding.

SASK.

iTc.

Varhknau.
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In so far as the municipalities and herd districts arc concerned 
the Act, in my opinion, contemplates two distinct procedures 
being taken, dependent on whether or not a pound is accessible 
or available. If an estrav is distrained within the limits of a 
municipality or herd district and a pound is accessible or available, 
whether or not located within such municipality or herd district, 
then the provisions of part III. apply, and such animal may be» 
impounded in such accessible or available pound which is nearest. 
On the other hand, if an estray is distrained within the limits of 
a municipality or herd district and a pound is not accessible or 
available, either within or without such municipality or herd 
district, then, in contemplation of the fact that such animal 
cannot In* impounded, the provisions of part V. are applicable 
and must be followed. In other words, in so far as municipalities 
and herd districts are concerned, the municipal or herd district 
boundaries have no bearing on the case; it is entirely a question of 
accessibility or availability of a pound.

If I am correct in this view of the Act, then the animals in 
question were legally impounded.

It does not seem to me necessary to consider the question of 
when a pound is accessible or available; but one can readily 
see that there may be a pound even within fairly close proximity 
and still the same may not lx* accessible or available.

As already indicated, a portion of the money which tin- 
plaintiff seeks to recover consists of $25 which he was compelled 
to pay as damages, and which the defendant claims was a low 
estimate of the damage done to his stacks.

Part VI. of the Act defines what a lawful fence is, and s. .>», 
(1) states:—

The owner of an animal which breaks into or enters upon any land in
closed by a lawful fence, shall com|M>nsate the proprietor for any domain 
done by such animal.

The defendant’s stacks appear to have been surrounded by i 
fence as good as any that are defined by the Act as lieing a lawful 
fence. Nevertheless, the Act states in s. 60 (2):—

(2) Any fence which does not comply with tin* requirements of this 
section shall not bo deemed a lawful fence.
As the fence in question was not in accordance with the require
ments of the Act, it cannot lx? deemed a lawful fence and therefore, 
in my judgment, the possibility of the defendant claiming any
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damage* for the tient ruction of his stack* is excluded. The 
defendant not having any light to claim such damages, and the 
poundkeeper having collected same under his instructions and on 
his behalf the plaintiff is entitled to recover the amount he so 
paid.

The apjical, therefore, in my opinion, should la- allowed with 
costs, and the plaintiff should have judgment for $25 and the 
costs of action. As this $2.5 was recoverable1 under the small 
debt procedure, l>eing merely a claim or demand for debt, tin- 
provisions of District Court rule No. 18 should he applied as to 
costs, both of trial and appeal.

Lamont, J.,—I concur in the conclusion reached by my brother 
Brown. Appeal allowed.

Re SOLICITORS. ALTA.
Alberta Supreme Court, Blah), M.C. August 28, 1917. $

Solicitors (§ IIC—30)—Lien on documents for services ren
dered os affected by dissolution of firm and assignment of debt to new 
firm—Effect of proof of debt under winding-up proceedings against 
client—Waiver.]—Application for the allowance of a solicitor’s 
lien. Granted.

8. W. Field, for solicitors; A". 1). Maclean, for client.
Blain, Master:—The firm of Short, Cross, Biggar, Sherry &

Field was solicitors for The Canadian Agency Ltd.; amt as such 
became possessed, in the ordinary course of business, of papers 
and documents belonging to that agency and the agency became 
indebted to the solicitors for costs, statements of which were 
delivered to the agency from time to time. The firm dissolved 
sulwcquently to the coming into its possession of the documents 
and papers and to the incurring of the costs, and two new firms 
were formed, to one of which, Woods, Sherry, Collisson & Field, 
the debt owing by the agency was assigned and the documents 
and papers delivered over to it. 1 am asked to decide whether 
the lien ceased on the dissolution of the original firm or if it con
tinued whether or not Woods, Sherry, Collisson & Field can 
enforce it. No material was used on the application but the 
facts as above were admitted. Thesiger, L.J., says in Sheffield v.
Eden, lOCh.D. 291,atp. 293, that reasonableness is the foundation 
of all the legal doctrine of lien, and Cotton, L.J., in (Huy v.

SANK.
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Lamont, I.
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ALTA- Churchill, 35('h.D.489, at 491, says that “the lien of a solicitor 
8.C. is grounded on the principle that it is not just that the client 

should get the lienefit of the solicitors’ labours without paying 
for them. "

The existence of a lien in favour of Short, Cross & Co. was 
admitted and it would seem to me to be unreasonable to hold 
that because that firm came to an end, by dissolution, that 
therefore the client should be entitled to possession of its paper- 
ami documents without paying the debt due the solicitors. The 
fact, alone, that a solicitor has ceased to practise does not destrox 
a lien, anil the death of a solicitor does not destroy it. It is en
forceable by the personal representatives and assignees of the 
solicitor. In Bull v. Faulkner, 2 DeG. & Sm. 772, 64 E.R. 346 
Knight Bruce, V.C., held that a solicitor may assign a debt due to 
him for costs, with the benefit of any lien he may have upon aux 
documents for such costs. See also Enniskillen Elec. R. Co. v. 
Collum, 29 L.U., lr. 421. The debt owing by the agency was 
assigned by Short, Cross & Co. to Woods & Co. and the docu
ments and papers on which the lien is claimed delivered to thaï 
firm. I think the assignment of the debt and delivery of tin 
papers amounted to an assignment of the lienefit of the lien and I 
understood counsel for the liquidator to admit this. In any event 
it was stated that an assignment, if necessary,could lie obtained 
Vaughan v. I’onderstegen (Annesley’s case), 2 Drew. 409, til 
E.R. 778, was cited in support of the contention that no lien 
existed in favour of the new firm. There a solicitor claimed a lieu 
for costs due his firm, on title deeds which had come into his per- 
sonal custody as solicitor, It was held there was no lien as tin- 
deeds were never in the custody of the firm, and that to support 
the lien the deeds must have come into the jxissession of the pei- 
son whose bill of costs is the object of the lien. In the case before 
me the papers and documents came into possession of the firm lu 
whom the debt for costs was due, and the new firm claims tin- 
benefit of the lien by virtue of assignment of the debt.

The Canadian Agency Ltd. is now in liquidation but a lien 
good lief ore a winding-up commenced is not interfered with by 
the winding-up order. Re Capital Fire Insurance, Co., 24 Ch.D. 
408, 49 L.T. 697. Proof of the debt, if made in the winding-up 
proceedings, may effect the question of lien, but this point wn- 
not dealt with on the argument.
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I am of opinion that the lien exists and that the firm claiming 
the l>enefit of the lien is entitled thereto and I decide accord
ingly

I am asked to determine the effect on the lien of proof in the 
liquidation proceedings.

At p. 347, Poky on Solicitors states, that a lien is lost by prov
ing in bankruptcy proceedings, and Cordery on Solicitors, 3rd 
ed., at p. 372, says that “a solicitor abandons his lien by proving 
in bankruptcy for his bill, since proof amounts to payment.” 
The cases referred to by these authors as supporting their state
ments are bankruptcy cases, the reports of which are not in our 
library and which I, therefore, have not had an opportunity of 
leading.

I was referred to Re Meter Cab« Ltd., [1911] 2 Ch.D. 557, as 
shewing that the same principle would apply in liquidation as 
in bankruptcy. This was a case in which the solicitor was claim
ing a particular lien on a fund recovered through his instrument
ality. The judge says at p. 559, “now the common law lien pre
vails notwithstanding the bankruptcy of the client,” and after 
reviewing cases supporting this, says, “These were bankruptcy 
cases but the same principle applies to a company in liquidation, ” 
he, however, refers only to the continuance of the common law» 
lien.

Whether or not the solicitors in proving for the amount of 
their bill in the liquidation proceedings waived their lien is, it 
seems to me, a question of intention. Polev at p. 347, in dealing 
with the question of waiver, says, “The waiver is generally an 
implied one, and results from the act of the solicitor. The prin
ciple on which waiver is presumed is that the solicitor has elected 
to adopt some other means of obtaining payment.”

In the proof of claim filed by the solicitors in the case before 
me, they notified the liquidator that they hold no security for 
the indebtedness or any part thereof other than a solicitors’ lien 
upon certain duplicate certificates of title covering lands, particu
lars of which were set out.

I am of opinion that there was no intention on the part of 
the solicitors to abandon or waive their lien and no election, by 
the filing of the proof of claim, to adopt its allowance as payment 
and that the lien still exists. Even if allowed there may not be 
sufficient funds to pay the claim in full. Claim allowed.
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NEUMAN v. INTERNATIONAL HARVESTER Co.

Alberta Supreme Court, McCarthy, J. Sejitembcr 17, 1917.

Sale (§ II C—35)—Implied warranty as to fitness—Breach- 
Farm Machinery Act.]—Action for damages alleged to have lx*en 
sustained by plaintiff in connection with the purchase from 
defendant company of a 2 horse power pumping outfit, for the 
purpose of watering his garden.

G. M. Black-stock, for plaintiff.
U. It. Evans, for defendant.
McCarthy, .1.:—1 think there must lie judgment for the 

plaintiff. The evidence, I think, establishes that he is entitled 
to succeed. The result of the authorities at common law seems 
to be clearly stated in Ker’s Digest of the Law of Sale, at p. 53. 
where it says:—

Where goods are ordered for a particular purpose known to the seller 
under such circumstances that the buyer relies upon the seller’s judgment in 
that behalf, a warranty by the latter is implied that the goods supplied shall 
be reasonably fit for the purpose,
which is included in the Sale of Goods Act. I find, as a fact, 
that the outfit in question was purchased for the purpose of 
irrigating the land and that purpose was known to the company’s 
agent; I find, as a fact, that the buyer relied upon the seller’s 
judgment and that the outfit was not reasonably fit for the pur
pose for which it was purchased. In addition to his rights at 
common law, I am of the opinion that the case is one which 
comes within the purview of the Kami Machinery Act, under 
which the plaintiff is entitled to protection.

There will, therefore, lx* judgment for the plaintiff for tie- 
sum of $275 damages; the pumping outfit to lx* the projjerty of 
the defendants. There will lx* costs to the plaintiff according 
to column 1 of the schedule as to costs, and there will be no sei- 
off. Judgment for plaintiff.

TOWN OF ATHABASCA ▼. SHAW.

Alberta Supreme Court, Scott, J. October 10, 1917.

Taxes (§ IV —175)—Lien for — Enforcement—Parties.] 
Appeal from the judgment of the Master at Edmonton refusing tin- 
application of the plaintiff for an order for the sale of certain lamb 
to realize its lien for arrears of taxes due thereon. Affirmed.

Grieshach, O'Connor Co., for plaintiff, appellant.
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Scott, J.:—Upon referring to the proceedings in the action 1 
find that the plaintiff in its statement of claim alleges that the 
defendant is indebted to it in a certain sum for arrears of taxes 
upon certain lands. It does not allcg<- that it is entitled to a lien 
on the lands for these taxes but it claims an order for the sale of 
the lands under its lien in satisfaction of the arrears. Judgment 
was entered against the defendant by default of appearance only 
for the amount of the arrears. It thus appears that the plaintif! 
abandoned its claim for the sale of the lands under the lien as the 
judgment is merely a personal one against the defendant.

Sturgeon Fall* v. Imperial Land Co., 20 D.L.R. 718, and 
Local Improvement District No. v. North Saskatchewan Land 
Co., [1917] 2 W.W.lt. 138, which were relied upon by plaintiff’s 
counsel, do not appear to me to be applicable as they merely held 
that the plaintiffs were entitled to judgment declaring that the 
lien existed and directing the sale of the property to satisfy the 
liens.

The plaintiff in this case has not yet established his lien by 
action and until he does so he is not entitled to an order for sale.

The defendant is sued as the person assessed as owner of the 
property. It does not appear that he is the real owner and 1 
have the impression that it was stated on the argument that he 
was not the registeml owner. Where a municipality seeks a 
declaration that it is entitled to a lien on lands for arrears of 
taxes due upon it and an order for sale to realize the lien all per
sons interested in the lands, («specially the registered owner (if 
he is not the person assessed), should, in my view, be made par
ties to the action. It appears to me that it would be unreasonable 
to hold that they have not the right to deny the existence of the 
lien or the right to a sale under it.

In the cases referred to it does not appear that all the parties 
interested in the properties there in question were not Indore the 
court.

I dismiss the appeal with costs. Appeal dismissed.

JOHNSTON v. MILLS.

Alberta Supreme Court, Appellate Division, Harvey, C.J , Stuart, Heck and 
WM, JJ. October MS, 1917.

Negligence ($ I B—16)—Steam-plou'—Fires—Negligence of 
servant or independent contractor—Measure of damages.]—Appeal

ALTA.

KC.
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by defendant from the judgment of Taylor, J., in an action to 
recover damages for the alleged negligence of the defendant 
resulting in the burning of certain buildings of the plaintiffs, 
awarding the plaintiff $270 damages as follows: House, $195; 
stable, $40; chicken house, $10; general damages, $25. Varied.

H. V. Fieldhouse, for defendant, appellant; H. P. May, for 
plaintiff, respondent.

The judgment of the court was delivered by
Beck, J.:—The house was burned on a different occasion and 

under different circumstances from those relating to the other 
three items. The appeal as to the house is only on the ground 
that the amount allowed in respect thereof is excessive. The 
appeal as to the second ami third items is on the ground that tin- 
alleged negligence was the negligence of one McCaig, w ho was 
not the servant of the defendant but an independent contractor, 
for wrhose negligence the defendant is not responsible. There 
was no appeal as to the fourth item.

The law upon the question thus raised is put concisely and I 
think correctly in 21 Halsbury, tit “Negligence,” pp. 471 et seq.

The defendant was the lessee from the plaintiff of a farm on 
which the building burned stood. The defendant engaged 
McCaig to plow with a steam plow at a certain rate per acre. 
It was calculated that McCaig would plow 50 acres, though in 
fact he plowed only 10. There was no evidence that McCaig was 
subject to the orders of the defendant or that the defendant 
interfered with him in any way. The defendant was not at the 
farm when the fire occurred.

There is no evidence that a steam plow being used in plowing 
would in the natural course of things create a danger to the land 
upon which the plow ing was being done or to any buildings upon 
it and in the absence of such evidence—which would surprise 
me if given—there w as no obligation on the part of the defendant 
to take any precautions to prevent any possible danger in that 
respect. For this reason I think the defendant, who I think wa- 
an independent contractor, was not liable to the plaintiff, assuming 
that negligence on McCaig’s part was proved.

As to the value of the house, having gone over the evidence 
I think the value placed upon the house by the judge was exces
sive. It was a shack, shanty roof, shingled, 1 door, 3 window-
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size 14 by 20, height 8 ft. on lower side, about 12 feet on higher 
side, drop siding, boarded on inside, with tar paper on the studding, 
with partition of lioards making two rooms and a pantry. The 
shack was 11 years old, the sills were rotten, it had been used as a 
granary and the walls and floor had given.

A witness, a builder who had examined the building, said he 
would rebuild it new for $136 and that the building as it stood 
was worth about half that sum. Allowing something better 
than these figures in view of the evidence of some of the other 
witnesses I think that $100 would represent quite the full value 
of the building as it was when it was burned.

I would therefore reduce the <lamages in respect of the house 
to $100.

In the result, I think that the appeal should l>e allowed with 
costs ami that the plaintiff have judgment in the court below for 
damages in respect of the house, and that those damages be fixed 
at $100 to which is to lie added the item of $25, and the plaintiff 
should have his costs in the court below. Appeal allowed.

GOLD SEAL Limited v. DOMINION EXPRESS Co.
Alberta Supreme Court, Ives, J, November 2, 1917.

Intoxicating liquors (§ 1 A—5)—Provincial powers as to 
—Interprovincial trade—Carriers—Liability for refusal to carry 
lawful shipment of liquor.]—Action against common carrier for 
refusing to carry a shipment of liquor.

A. A. McGillivray, for plaintiff; G. A. Walker, for defendant.
Ives, J.:—The plaintiff company is a corporate body duly 

incorporated under the Companies Act, c. 79, R.S.C. 1906, and is 
empowered by its letters patent to, among other things, engage 
in and carry on throughout Canada the business of . . .
bonded or other warehousemen, brewers, malsters, distillers, 
manufacturers, importers, exporters, distributors of all kinds of 
wines, spirits, malt liquors . . . and to do all such other 
things as are incidental or conducive to the attainment of the 
above objects. The plaintiff also holds a compounder's license 
under the Inland Revenue Act.

On and prior to July 6, 1917, the plaintiff maintained a ware
house in the City of Calgary and Province of Alberta wherein
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were stored its imported wines and liquors for purposes of export 
from the province.

On the said July Oth, the plaintiff, in pursuance of its business, 
tendered to the defendant company, a common carrier, three 
packages of liquor, each properly labeled and addressed, for carriage 
to points outside the province, and which liquors are admitted to 
have been bona fide purchased by the addressees residing outside 
of the province, signifying its readiness to pay carriage charges. 
The defendant refused to receive these packages or to carry the 
same on the ground that it was in effect prohibited from so doing 
by the provisions of the Liquor Act, being c. 4 of the statutes of 
Alberta, 1916, and amendments thereto. The Liquor Act L 
without any preamble, but by s. 72 the legislature in express 
words declares its intention. The section reads :—

While this Act is intended to prohibit and shall prohibit transactions in 
liquor which take place wholly within the Province of Alberta, except as 
specially provided by this Act, and restrict the consumption of liquor within 
the limits of the Province of Albert a, it shall not affect and is not intended I < > 
affect bond fide transactions in liquor between a jierson in the Province of 
Alberta and a iierson in another province, or in a foreign country, and the pro
visions of this Act shall be construed accordingly.

See. 24 of the Act reads :—
No |>erson within the Province of Alberta by himself, his clerk, servant 

or agent shall have, keep or give liquor in any place wheresoever, other than 
in the private dwelling house in which he resides, except as authorized by this 
Act.

Then follow three subsecs, of 24 making certain exceptions 
not applicable here.

Sec. 2f> annuls the ation of sec. 24 to certain transactions 
in liquor and declares that see. 24 does not apply so as to prevent 
common carriers or other persons from carrying liquor from 
outside the province to a place within the province where liqum 
may be lawfully kept, or from a place within the province when 
liquor may be lawfully kept to another place within the province 
where the same may be lawfully kept, or to a place outside tin 
province.

S. 27 before its repeal made a further exception to s. 24 and 
read as follows :—

Nothing herein contained shall prevent any 1 arson from having liquor 
for export sale in his liquor warehouse provided such liquor warehouse and 
the business carried on therein complies with requirements in subsec. (- 
hereof mentioned, or from selling from such liquor warehouse to persons in 
other provinces or in foreign countries or to a vendor under this Act.

5
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The Act was amended by c. 22 of the statutes of 1917, and hy the 
amending Act, which came in force on July 1, 1917, s. 27 was 
repealed, thereby removing the exception to s. 24. which enabled 
the plaintiff to carry on its business from a liquor warehouse 
within the province.

The defendant company urge that the repeal of s. 27 re
moves plaintiff's right to have a liquor warehouse and therefore 
as a common carrier it cannot deliver to or accept from the 
plaintiff liquor for carriage inasmuch as plaintiff's warehouse 
is no longer a place where liquor may be lawfully kept within the 
province under the provisions of s. 25.

Under the Act as amended there is no exception to its pro
hibitions within which the plaintiff company may carry on its 
business, and for such purpose maintaining a liquor warehouse, 
unless it In* fourni in s. 72. As was said in the judgment of their 
Lordships of the Privy Council, in the case of Att'y-den'l of 
ManiUtba v. Manitoba License Holders, |I902] A.C. 73, in dis
cussing s. 119 of the Manitoba Act, almost identical in language 
with our s. 72, “that provision is as much part of the Act as any 
other section contained in it. It must have its full effect in 
exempting from the operation of the Act all bond fide transactions 
in liquor which come within its terms."

Surely that language covers the present case. The law is 
well settled by a number of Privy Council cases that a provincial 
legislature cannot interfere with interprovincial trade, and that 
state of the law is recognized in the Liquor Act by s. 72, which 
in effect exempts the plaintiff's business from the provincial 
prohibition.

As to the question of damages, it is not contended that the 
amount claimed has not been suffered at the time the action was 
brought but the defendant urges that the plaintiff was bound 
to act promptly ami not aggravate the damage by delay.

The plaintiff could and should have applied promptly foi- 
relief and had it done so the loss would have been reduced to that 
of a few days. I will fix the same at $250.

I would, therefore, answer the questions submitted as fol
lows:—To Q. 1: No, but the plaintiff is entitled to receive $250 
damages. To Q. 2: Yes.

Judgment for the plaintiff accordingly, with costs.
Judgment for plaintiff.

ILTA.
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LIQUIDATOR OF THE MONARCH OIL Co. v. CHAPIN.

Alberta Supreme Court, Simmons, J. November 6, 1017.

Companies ({ VF—203)—Contributories—Illegality as defenci 
—Sufficiency of allotment—Name not on shares register—Rectifi
cation—Companies Ordinance, N. H".T.—Winding-up Act (Can.)— 
Specific performance of subscription.]—Action by liquidator to 
enforce liability of shareholder as contributory.

A. M. Sinclair, for plaintiff ; J. M. Carson, for defendant.
Simmons, J. :—The defendant relies upon the ground that there 

was no allotment of the shares or, in the alternative, that he cannot 
lie called upon as a contributory Irecause he was not entered upon 
the share register as a shareholder. His defences are purely 
technical and hinge upon the proper construction of the Com
panies Ordinance. It is quite clear there was a binding contract 
between him and the company to pay the balanee on the sub
scription on the one hand and on the other to issue the shares 
when same were paid for and either party could have obtained 
specific performance in an action against the other upon the con
cluded contract at any time up to the moment the winding-up 
order was granted. The company was not in default and had 
taken none of the steps required by the Act and the Articles of 
Association to declare the shares forfeited for non-payment, and 
had, it is admitted, continued to insist upon the jierformance by 
pressing for payment, and the defendant admits that he was 
willing to make payment if his co-directors would do so. While 
the only reason given for repudiation in the notice of October 
13. 1915, is non-allotment, I think he is entitled to raise any other 
ground under the issue raised before me.

I am of the opinion that the defendant can not successful!' 
set up a claim that the shares in question were not allotted to him.

As a director of the company he, together with his co-directors, 
acting under powers conferred by the articles of association, 
set aside a number of shares for a certain period of time ami 
issuisl an invitation to the present shareholders to subscribe for 
any number up to the maximum number of shares then held 
by each shareholder. As a present shareholder he applied for 
the maximum number of shares he could obtain under the afore
said resolution and he paid one-fifth of the purchase-price in 
accordance with the terms of said resolution.
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In the application, he waived his right to receive the share 
certificates at the option of the directors, and appointed the sec
retary his. attorney to receive notice of allotment. He moved a 
resolution at a subsequent directors' meeting that shareholders 
who had made partial payments on this issue should be given stock 
at their own request and expense to the extent of the amounts so 
paid but without waiving the right of the company to enforce 
payment of the balance. He acted under this resolution and 
obtained 078 paid-up shares. This was an unequivocal act. 
clearly indicating that, as between the company and himself, 
there had been an allotment in accordance with his application, 
If there is an offer to take shares and an acceptance by the com
pany of the offer, which is communicated to the party making 
the offer, there is a completed agreement enforceable by either 
of the parties and this in effect is an allotment of the shares tin- 
subject matter of the bargain. Pellatt* case, 2 Ch. App. 527. In 
Jackson v. Turquand (1800), L.K. 4 H.L. 305, at 313, the Lord 
Chancellor (Lord Hatherley) observed:

It appears to me that the reasoning of the Vice-Chancellor and of Turner, 
L.J., is sound, that the contrect is one that is immediate and that it gave to 
the iH-rson who elected to take the shares and accepted the offer an immediate 
right to the shares; that they were shares which could not he dealt with or 
dis|H)sed of from that moment on the part of the company.

I quote also from Chitty, J., in Niçois case, 20 Ch. D. 421, 
at 420.

What is termed “allotment " is generally neither more nor less than tin- 
acceptance by the company of the offer to take shares. . . That offer is 
accepted by the allotment either of the total number of shares mentioned in 
the offer or a less number, to be taken by the ]ierson who made the offer. This 
constitutes a binding contract to take that number according to the offer and 
acceptance.

Number 0 of the Articles of Association provides that the 
allotment of shares shall be under the control of the directors who 
may allot or otherwise dispose of the same to such persons on 
such tenus and conditions and at such times as the directors 
think fit with full power to give to any person the call of any 
shares either at par or at a premium and for such time ami such 
consideration as the directors think fit.

Art. 9 provides that if by the conditions of allotment of any 
share the whole or part of the amount and issue price thereof 
shall be payable by instalments, every such instalment shall 
when due be paid to the company by any |»erson who for the time 
being shall be registered holder of the share.
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Art. 10 provide* that the director* may, from time to time, 

make such call* a* they think fit upon the mendier* in respect 
of all money* unpaid on the share* held by them respectively, 
anti not by the conditions of allotment made payable at fixed 
times, and each member shall pay the amount of every call so 
made on him to the person and at the times and places appointed 
by the director*. Also a call may l>e made payable by instal
ments.

Art. 20 provides that if by the terms of the issue any amount 
i* made payable at any fixed time or by instalment* at any fixed 
time such amount or instalment shall be payable as if it was a call 
duly made by the directors.

The situation in the case under consideration is this—an 
application was made and an allotment under tenus in which 
80% was payable by instalments and this was further modified so 
that shares would issue to the applicant pro tanto for the amount 
of any instalment made by him.

The second objection is the failure of the company to enter 
the defendant’s name upon the share register as the registered 
owner of the shares in question.

S. 25 of the Companies Ordinance prescribes the status of 
membership as a shareholder as one who has agreed to become 
a member and whose name is entered on the register.

In a company which is conducted in a proper and businesslike 
way, I apprehend that as soon as an allotment has been made 
the share register should disclose the fact by an entry on the 
register of the allottee as the registered owner of the shares.

Unfortunately, through careless conduct of the affairs of the 
company (by the directors) this is not done in many cases. On 
the other hand, the entry on the register of a shareholder is only 
prima facie evidence of ownership and consequent liability as a 
shareholder anti the remedial sections of the Act may lie invoked 
to make the proper rectification in either case.

The principle* upon which the court will act to rectify the 
register before and after a winding-up order are illustrated in the 
following cases:—

PeüatVs case, 2 Chancery Appeals, 527; Chapman & Barker's 
case (1867), L.R. 3 Eq. 361; Oakes v. Turqmnd (1867), L.R. 2 
H.L. 325; Jackson v. Turquand, L.R. 4 H.L. 305; SichclVs case,
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( 1867), L.R. 3 Ch. 119; Davies case (1872), L.J.Ch. 659; Adams 
ease (1872), L.R. 13 Kq. 474; NicoVx cast- (1883), 29 Ch. 1). 421 ; 
lie Macdonald <V Sons, 11894] 1 Ch. 89: McDowell v. Modem, 
4 O.VV.R. 482.

A contract for purchase of slut res will he dealt with in the 
same way as other contracts in so far as the equities in favour 
of or against the respective parties are concerned. The court 
will remove from the register of members any one who ought 
not to be registered and place upon the register any one who 
should be on the register.

Where a winding-up order has been granted and an application 
is made to correct the register the equities that existed immediate
ly before the winding-up order will be applied.

Acquiescence, waiver, lapse of time, inability to put the 
parties back in the original position, statutes of limitations, may 
prevent interference just as in ordinary contracts. The courts 
will, however, apply the ordinary rules as to equitable relief some
what strictly against a shareholder for the reason that the laws 
incorporated in the various Companies Acts are founded upon 
the basis of partnership law with the principle engrafted upon it 
of limitation of liability by the statute.

It is not the mere fuet of the name ;tp|>cni'iiig on the register which makes 
a person liable as a member of the company. If he has not agreed to become 
a member he cannot be made a contributory. Oakes v. Turquatid, L.R. 2. 
ILL 325, at 350.

Entry upon the register and keeping the register open for 
public inspection are primarily for the benefit of creditors and 
others dealing with the company, per Lord Cranworth. in Oakes 
v. Turquand, supra, p. 36b.

The defendant admits that the company were pressing for 
payment of his arrears on his share subscription and that he was 
willing to pay up if his co-directors would also do so. Upon the 
argument before me it was not seriously contended that any 
equity existed in his favour as against the company and the 
reason is obvious. It was his duty as well as that of his co- 
directors to get in these moneys for the company. It would seem 
that the equity was all in favour of the company. It is contended, 
however, that there is no power in the court to rectify the register 
and therefore he can not be put on the list of contributories, as 
sec. 98 of the Imperial Act, 1862, now s. 163 of the Companies
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Consolidation Act, 1898, is not in the Canadian Winding-up Act. 
A comparison of the Acts, however, indicates that the power of the 
courts under the Canadian Act is quite as wide as the remedial 
sections of the Imperial Act. S. 40 of the Companies Ordinance, 
c.61.,N.W.T., provides for the rectification of the register on tin 
application of the person or member aggrieved or any member of 
the company or the company itself may app'y to the court for 
rectification. The power was vested in the company immediately 
before the winding-up order to apply for rectification under this 
section.

S. 20 of the Winding-up Act, R.8.C. 1906, ch. 144, provides 
that:—

The company from the time of the making of the winding-up order shall 
cease to carry on business except in so fur us is in the opinion of the liquidator 
required for the beneficial winding-up thereof; but th corporate state und 
all the corporate jxjwers of the company, not wit list unding it is otherwise 
provided by the Art, charter or instrument of incorporation shall continue 
until the affairs of the company are wound up.

An important corporate power existing immediately l»efor< 
the winding-up order was the power to bring an action in tin 
court for specific performance of contracts made with the com
pany and the collection of debts owing to the company was a 
necessary incident of winding-up the affairs of the company. 
That power, with others, was clearly continued in the liquidator 
by s. 20.

It may be contended that the liquidator should apply to the 
court for leave to bring an action for specific performance of tin- 
contract, but I am of the opinion that the liquidator is correct 
in bringing the matter to an issue in the present form. All 
claims to place shareholders or others on the list of contributories 
are really actions for the specific performance of contracts. In 
a parallel case under the English practice the procedure is analo
gous to the method of application to the court in the present 
instance. In the Imperial Act the regulation of companies and 
the winding-up provision were enacted by one and the same 
legislature and there is consequently a closer correlation between 
the remedial legislation before winding-up and after, than in the 
Canadian legislation, where different legislatures enacted the lav 
governing before, and after winding-up. 8. 34 (a) read with s. 21) 
of the Canadian Winding-up Act is quite wide enough to justif>
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summary application to the court. In the result the issue is 
tried out in the same way as if a formal action had been instituted.

Judgment will therefore be for the liquidator for the amount 
of the claim and costs. Judgment for plaintiff.

FARNEY v. CANADIAN CARTAGE Co.

Alberta Supreme Court, Hyndman, J. November 7, 1917.

Assignment (§ III—25)—Of mortgage—“ Absolute assignment” 
within Judicature Act—Collateral security to bank.]—Action on 
chattel mortgage.

Henwood, for plaintiff ; Field A' Carr, for defendants.
Hyndman, J.:—The question before me in this application 

is whether or not the plaintiff has the right to maintain this 
action.

This depends upon the nature of the document which he and 
his wife executed in favour of the Royal Rank of Canada—did 
that document operate as an absolute assignment of all their 
interest in the chattel mortgage from the Canadian Curtage 
Co. Ltd. to the plaintiff Farney and Mary Farney his wife, 
dated December 1, 11)15, or was it by way of charge only? The 
material words of the assignment are as follows:—

Now this indenture witnesses that in consideration of $1 now paid by the 
assignée to the assignors, receipt whereof is hereby acknowledged, the assign
ors do hereby assign and set over unto the assignee its successors and assigns 
all that the said hereinbefore in part recited mortgage and also the said sum of 
$3,f)(X) and interest thereon now owing as aforesaid together with all moneys 
that may hereafter become due and owing in res|>ect of the said mortgage, 
and the full lienefit of all |lowers and of all covenants and provisos contained 
in the said mortgage. And the assignors do hereby grant, bargain, sell and 
assign unto the assignees its successors and assigns all and singular the said 
goods and chattels therein mentioned described in the schedule endorsed there
on marked “A” and all the right, title, interest, property, claim and demand 
whatsoever of the assignors of, in, to, and out of the same and every part there
of subject to the proviso for redemption contained in the said mortgage.

It is also clear on the face of the instrument that it is given 
as collateral security for an indebtedness by the assignors to the 
bank, and although there is no provision for reassignment upon 
payment to the bank of the assignors’ indebtedness, that is im
plied by law (Hughes v. Pump House Hotel Co., [1902] 2 K.R. 
190). In my opinion, notwithstanding the fact that the assign
ment was made for the purpose of furnishing collateral security
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to tin* hank, nevertheless it is un ulmolutc assignment within tin 
meaning of th<‘ Judicature Act. The case seems to me to lx- 
>imilur to He Wand and Mohun. It) D.L.R. 710. 30 O.L.R. 100.

As 1 view the facts here, the mortgagees, Famey ft nr., assignai 
not a part of the security hut the whole of it, all the interest they 
had in it, l>oth goods and money, and placed the assignee hank in a 
position to collect the full amount of the mortgage anti give a 
good and effectual discharge to the mortgagor, leaving it still to 
lx* discussed lietweeii the assignors anti assigns how that sum 
total shoultl he applied anti distributed (He Hland and Mohun 
supra). All that remained to them was an equity of redemption, 
which is a matter entirely between them anti the hank anti which 
would in no way concern the mortgagors when they came to pax 
the mortgage debt. Having divested themselves of all title in 
the gotsls anti money secured by the mortgage, 1 fail to see what 
right the plaintiff has to maintain the action.

POSER v. TOWN OF VEGREVILLE.

AUnrlti Supreme Court. Scott, J. November 23. 1917.

Municipal com forations ($ II F 105)—Power to change 
system of power plant and water works—Assent of ratepayers 
Approval of Bimrd of Health—Financing—Injunction.]—Action by 
a burgess of the town who sues on his own behalf as well as 
on behalf of the other burgesses anti seeks an injunction restraining 
the town, its officers, servants, workmen anti agents from tearing 
down, dismantling or otherwise interfering with any machinery 
in connection with the water, sewerage and electric light system' 
of the town or from doing any work in connection with the build
ing of a new poxver house or prospecting for water or in extending, 
changing or altering the present system of works.

Ford, K.(\, for plaintiff ; Parlée, K.(\, for defendant.
Scott, J.:—The following by-laws were duly passed by tin- 

council in 1912 and 1913 after they had received the required 
assent of the burgesses, viz. :—

By-law No. 71 which, after reciting that it was desirable to const run ■' 

combined system of waterworks and sewerage, the cost of which was estiina'i ■! 
at S7Ô.Ü00, provided for the raising of that amount hv way of loan.

By-law No. N4 which, after reciting that the town should own and opérai c 
an electric light and poxver plant as a public utility the total cost of which 
was estimated at $20.000, provided for the raising of that amount by wax <>f
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lt\-law No. s«i, which, after reciting that the moneys raised under hy-law 
No. 71 had been expended in the construction of wntentorice and sewerage 
and that the amount required to complete them wiut $30,000. proxided for 
the raining of that amount by way of loan.

Vivier these by-laws the necessary funds were raised and 
waterworks, sewerage and electric light systems were constructed. 
They were taken over by the* council as practically completed. 
The waterworks have been operated by the town ever since 
some time during the year 1914, and the electric light system from 
some time during the year 1915. There is some evidence to the 
effect that these systems were never fully completed in accordance 
with the plans and specifications but l am satisfied that they 
were taken over by the town as substantially completed ami that, 
if not fully completed, the* only question remaining open is as to 
the amount, if any, which should be deducted from the contract 
price.

The systems consisted of a series of wells sunk outside the 
town limits about a mile north of its centre, a power house adjacent 
thereto, containing the necessary machinery and appliances 
for generating power and electricity, a main water pipe line 
leading from there to a 60,000-gallon stand pipe in the southerly 
portion of the town with distributing pipe lines therefrom and 
an electric line leading from the power house to the town with 
distributing lines therefrom. There is also a surface water 
reservoir, the location of which is not shewn. With electricity 
generated at the power house the water is pumped from the wells, 
forced through the main to the reservoir and from thence to the 
stand pipe from which it is distributed by gravitation.

The council of the present year proposes to abandon t la- 
wells from which the water is now obtained, to purchase the neces
sary land for and sink new wells near the centre of the town, to 
dismantle and abandon the present power house and erect a new 
power house in the vicinity of the new wells and place therein 
the machinery and appliances now in the present power house, to 
abandon entirely the surface reservoir and force the water direct 
from the new wells to the stand pipe and to purchase further 
machinery and appliances which will be necessary solely by reason 
of these alterations in the systems.

In furtherance of this object the council has already entered 
into agreements for the purchase of the necessary lands, as to
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one parcel with one Ryan for S800 of which $50 was paid at tin- 
date of the agreement and the remainder in payments extending 
over 4 years with the option to the purchaser of paying the whole 
amount at any time. It has already expended about $2,000 in 
prospecting for water at the new site and has there found a 
supply sufficient to yield 0,000 gallons daily. It has already 
commenced the erection of the new power house and has pur
chased building material therefor. It has also entered into 
contracts for the purchase of machinery and appliances for tin 
new system at a cost of $2,200, the purchase money being pay
able in instalments, some of which will not mature until after 
the expiration of the present financial year. The evidence 
shews that the total cost of the proposed alterations will be 
from $8,000 to $12,000.

Of the moneys raised under by-law No. 80 a sum of about 
$0,500 remained unexpended for the purposes of that by-law 
The present council promises to apply that amount in part pay
ment of the costs of the proposed alterations. It is shewn, how
ever, that this balance, instead of !>eing applied as it should haw 
been, in reduction of the liability under the by-law, was long 
since expended for the general purposes of the town and is not 
now' in the treasury.

No by-law authorizing the proposed changes in the system 
has been passed by the council. The only matter appearing in 
the minutes of the council respecting them are certain resolution - 
not under seal respecting the purchase of the new site and ot 
certain machinery and appliances.

The approval of the Provincial Board of Health of the pro
posed changes in the system, which is required by sec. 11 of tin 
Public Health Act, has not yet been obtained.

Under s. 103 (37) of the Towns Act the council of every 
towm has authority to pass by-laws for the building, erecting, 
controlling and operating any electric light or power plant ami 
(subject to the provisions of the Public Health Act) any water
works plant subject to the ratification of the by-law7 by two- 
thirds of the burgesses voting thereon. S. 79 provides that by
laws for contracting debts or borrowing money which do not 
provide for the payment thereof within the financial year shall, 
before the final passing thereof, receive the assent of two-thir<l> 
of the burgesses voting thereon.
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The requirements of both these sections have been fulfilled with 
respect to the systems already constructed as the required pro
portion of the burgesses have assented both to their construction 
and to the borrowing of the necessary funds therefor.

In my view the main question to be determined in this action 
is whether the proposed changes in the system are of such a 
nature as to require the assent of the required proportion of the 
burgesses and, if so, whether the assent given by them to the 
by-laws referred to should be construed as extending to and in
cluding the proposed changes.

In my opinion, the changes are of such a fundamental nature 
that they should be held to be practically a new system. While 
it is true that in them a considerable portion of the present plant 
is intended to be utilized, such as the machinery and appliances in 
the present power house, the stand pipe and the distributing pipes 
leading therefrom, yet the abandonment of the present wells, the 
obtaining of a water supply from an entirely different source, the 
dismantling and abandonment of the present power house, the 
erection of a new power house in a different locality, the abandon
ment of the surface reservoir and the purchase of expensive mach
inery and appliances w hich are not required in the working of the 
present system constitute such radical changes in the systems 
that before being made they must be submitted to the burgesses 
for approval.

I am also of opinion that the assent of the burgesses to the 
by-law's referred to cannot be held to be an assent to the pro
posed changes or to extend to and include them. It is reasonable 
to assume that before the burgesses voted upon the first two 
by-laws the council of the day had considered and adopted a 
certain definite scheme for procuring a water supply And the con
struction of the necessary plant for the working of the different 
utilities. The by-laws state their estimated cost and their cost 
could not reasonably be estimated unless plans and specifications 
for a certain definite scheme had been adopted. It was necessary 
that plans and specifications should be submitted to the Provincial 
Board of Health, under s. 11 of the Public Health Act, before the 
town could obtain authority to proceed with the work. It is also 
reasonable to assume that the burgesses, before voting upon the 
by-laws, must have been made aware of the scheme adopted by
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the council. They could not otherwise have intelligently voted 
upon the by-laws. That a certain defined scheme had been 
adopted and the work thereon partially completed at least before 
the last of the three by-laws and that the burgesses were voting 
upon that scheme only is apparent from the fact that that by-law 
recites that $75,000 hud already been expended upon it. I think 
it may, therefore, l>e taken for granted that the scheme upon which 
they voted was the one which was afterwards carried into effect 
by the construction of the present plant and, in view of the extent 
of the proposed changes, it would, in my opinion, be unreason
able to hold that their assent to the by-laws should be held to be 
an assent to them.

I am also of opinion that the entering into by the present 
council of contracts for purchase, the payments upon which 
extended beyond the end of the present year, was unauthorized.

Evidence wras adduced at the trial by both parties upon tin* 
questions whether the proposed changes were necessary or ex
pedient and w’hether the present financial position of the town 
warranted the expenditure required therefor. During the trial I 
expressed the view that these questions were not open to me to 
consider because, if the Council wras authorized to proceed with 
the work, the question of its expediency was a matter entirely for 
its consideration.

The plaintiff is entitled to an injunction restraining the de
fendant from making the proposed changes in the water, electric 
light and power systems until such time as a by-law authorizing 
same has received the assent of the required proportion of the 
burgesses voting thereon.

The plaintiff will have the costs of the action taxed under 
column 2 of the schedule, including the costs of examination for 
discovery and the costs of the application to dissolve the interim 
injunction obtained by him. Judgment for plaintiff.

Re GALBRAITH AND KERRIGEN.

Ontario Supreme Court, Middleton, J. May 2, 1917.

Deeds (§ II B—25)—Defect in Form—Parties—Omission of 
Words—Grantor and Grantee—Dower Clause—Sufficiency to Pass 
Title—Vendors and Purchasers Act.)—Motion by Galbraith, the



37 D L R ] Dominion Law Reports.

vendor, under the Vendors and Purchasers Act, for an order de
claring that an objection made by the purchaser, Kerrigen, to the 
title to land, the subject of an agreement for sale and purchase, 
was invalid.

D. (1. M. C a Wraith, for the vendor.
J. T. llichardson, for the purchaser.
Middleton, J.:—On the 27th April, 1015, William Tisdall, 

the owner of land, sold to Galbraith. A deed was executed 
by Tistlall and his wife, but it was defective in form : the question
is, whether, notwithstanding the defect, it is sufficient to pass the 
title.

The deed is on a printed form. Tisdall is named as party of 
the first part, Galbraith as party of the second part, and Tisdall's 
wife as party of the third part. The form contemplated the 
addition of the words “hereinafter called the grantor" after 
Tisdall’s name, and “hereinafter called the grantee" after Gal
braith’s name, but these expressions were omitted. The deed then 
proceeds, “The grantor doth grant unto the grantee,” &c., Ac.— 
The “party of the third part wife of the party of the second part” 
bars her dower.

A new deed cannot now be obtained.
Lord Say and Seals Case (1711), 10 Mod. 41, decided in the 

days of Queen Anne, shews tliat errors were not unknown in the 
days of our ancestors. There the names of the parties had been 
left blank. In the operative clause the grantor was not named, 
but the grantee was named. The deed was held good, for it was 
to be interpreted according to the intention of the parties. “The 
intention of the deed is plain, if this deed do not make Lord Say 
grantor, as to him it would have no effect at all, who yet sculcd
it. ”

In Mill v. Hill (1852), 3 H.L.C. 828, a more drastic remedy 
was applied. The wrong person was named as grantor. At p. 847 
it is said: “The general rule of construction is, that the Courts, 
in construing the deeds of parties, look much more to the intent 
to be collected from the whole deed, than from the language of 
any particular portion of it. The intent must lie collected from 
the deed itself, and not from evidence aliunde; and the Courts 
consider themselves authorised and Itound, where they can collect 
the intent from the language of the deed, if all the parts of the
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deed will admit of it, to construe that deed rather according to 
the general intent than according to any particular phraseology 
contained in it.”

It is there pointed out that what is desired is, not to find a 
grantor, hut to construe an express grant by one person as a grant 
by another; “to reject, therefore, the precise and distinct terms 
in the granting part of the deed—to take out one name and in 
effect insert another, according to the supposed intent” (p. 848).

The House of Lords, having no doubt as to the true position 
in equity, made light of the supposed rule of law that a deed can
not be construed contrary to the express words of the grant, by 
holding it “clear, upon the face of tliat deed, that the property 
became subject in equity to the trusts,” and that the effect was 
precisely the same “as if the legal estate had itself passed” (pp. 
851, 852).

The importance is that the case of Lord Say received the 
approval of the Lords.

In this case I have no trouble.
The deed was intended to convey the land. The parties to the 

deed arc known and named. The owner would primâ facie be 
the grantor. He and his wife alone sign. His wife bars her dower. 
From this it may be assumed tliat he was the grantor, and Gal
braith, the remaining party, the grantee

All this, derived from the deed itself, is, I think, sufficient to 
shew that the objection is not well taken.

Re LOSCOMBE.
Ontario Supreme Court, Middleton, J. May 4, 1917.

Trusts (§ II A—41)—Ante-nuptial settlement—Appointment of 
tnuite—Presumption—Construction of deed of settlement—“Sur
viving” children.]—Motion by E. W. Loscombe, as trustee under 
a marriage settlement, for the advice and direction of the Court 
as to the carrying out of the trusts of the settlement.

W. F. Kerr, for E. W. Loscombe and F. C. Loscombe.
D. B. Simpson, K.C., for H. C. Loscombe, Blair T. Keid. 

C. W. Loscombe, and George S. Keid.
C. J. Holman, K.C., for Katie Klosse.
Middlkton, J.:—The late Robert Russell Loscombe, one 

of His Majesty’s counsel, on the 3rd March, 1873, made an
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ante-nuptial settlement, in view of his approaching marriage 
with Catharine Reid. Mr. Loseombe was then a widower with 
six children and Mrs. Reid a widow with three sons.

The marriage was duly solemnised, and one child, Ernest W. 
Loseombe, was issue of the marriage.

The settlor died on the 7th October, 1915, his wife having 
predeceased him on the 13th August, 1914.

Annie Burnham, a <laughter of the settlor, predeceased him 
and his wife, and left her surviving a daughter, Katie Klosse, 
who claims to lie entitled to a share in the distribution directed 
to take place after the death of the settlor and his wife.

Before discussing this question, it is necessary to deal with a 
preliminary objection.

The motion is made by E. W. Loseombe as trustee under the 
settlement. It is suggested that he was not duly appointed and 
is not in fact trustee.

The original trustees were David Fisher and Peter Cameron, 
l>oth now dead. Under the deed, the settlor and his wife had 
power to appoint new trustees if any trustee should die or become 
incapable of acting.

After the death of Fisher, and while Cameron was still alive, 
but incapable of acting, an action brought in the name of Cameron, 
as surviving trustee, came on for hearing before Mr. Justice 
MacMahon on the 30th Novcnd>er, 1901, and on that day stood 
over to allow a new trustee to be appointed. On the 12th Decem
ber, 1901, a judgment was pronounced, reciting that on the 6th 
December, 1901, under the provisions of the settlement, E. W. 
Loscomlx* had been appointed trustee in the place of Cameron, 
and the action was directed to proceed in his name as plaintiff 
in lieu of Cameron.

This appointment cannot now Ih> found.
On the 26th August, 1904, a deed was executed by the settlor 

and his wife, which recites the settlement, the death of Fisher, 
the incapacity of Cameron, and that “by an order of the High 
Court of Justice” E. W. Ix)scoml)c was appointed trustee.

No such order can l>e found, and it is probable that what was 
referred to was the recognition of Ivoscombe as trustee by the 
judgment referred to.

Where the parties who have the power to appoint trustees 
join in a deed which recognises certain persons as occupying the
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position of trustees, their due appointment is presumed. The 
deed so executed would in itself amount to an appointment and 
cure any irregularity or defect in any former appointment : Poulton 
v. Wellington (1729), 2 P. Wins. 533; In re Farnelie Settled Estates 
(1886), 33 Ch. D. 599.

This objection fails.
The question upon the main motion arises upon the terms of 

the settlement. The property is conveyed to trustees for the 
benefit of the husband for life and on his death for the wife for 
life, charged in each case with the maintenance of the children, 
“and from and after the decease of the survivor" upon trust for 
the support education ami maintenance of the said children 
respectively as aforesaid until the youngest child becomes of the 
age of twenty-one years, when the said trustees “shall sell and 
dispose of all and every the property real and personal held by 
them in trust as aforesaid and reduce the same into money and 
shall divide the proceeds of such sale as well as all other moneys 
apiiertaining to the said trust between the surviving children of 
the said Robert R. Loscombe and Catharine Reid and of either 
of them and the children of the said intended marriage sliare and 
share alike."

There is no clause in the settlement making any provision 
for the children of any child who may predecease, and the only 
gift to children is in the direction to divide the proceeds abovc 
quoted.

It is sought to bring this case within a rule long established, 
frequently acted upon, and even more frequently distinguished, 
which lias the sanction of the House of Lords in Wakefield v. 
Maffet (1885), 10 App. ('as. 422. This rule is clearly stated by 
Sir William Grant, M.R., in Hougrave v. Cartier (1814), 3 V.& B. 
79, at pp. 85, 86: “If the settlement clearly and unequivocally 
makes the right of the child to a provision depend upon its sur
viving both or either of the ]inrents, a Court of Equity lias no 
authority to control that disposition. If the settlement is incor
rectly or ambiguously expressed, if it contains conflicting and 
contradictory clauses, so as to leave in a degree uncertain the 
period at which, or the contingency upon which, the shares are 
to vest, the Court leans strongly toward the construction which 
gives a vested interest to the child . . . usually as to sons
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at the age of twenty-one; and as to daughters at that age or 
marriage."

All the cases are based upon the natural presumption that the 
settlor would intend to make such a provision for his children that 
in the event of the death of the child leaving issue such child will 
not be left unprovided for; but each settlement must be construed 
according to the words actually used, and the Court cannot intro
duce into the settlement a provision not only not made by the 
settlor, but contrary to the provision made.

The rule possibly extends only to provisions for children, 
issue of the marriage but, assuming it to be capable of wider 
application, in this case the word “surviving" cannot be ignored 
so far as the children of the former marriages are concerned ; they 
only take if they survive. There is no other gift to them, they 
must lx* within the class among whom the proceeds of the sale 
are to be divided, or take nothing. There is no other gift.

Nothing would be gained by discussing other cases in which 
it has been sought to apply the rule. As said in the case quoted 
(p. 85), “There is no great difficulty in collecting the law." 
And in another case Sullivan, M.R., said (p. 29): “It would be a 
mere parade of learning to go through all the cases in which the 
rule was cited as settled:” Wakefield v. Richardson (1883), 13 
L.K. Ir. 17.

Put shortly, no rule or case justifies me in declaring that, 
when the settlor directs the property to be divided among those 
who survive, he means a division to include the children of those 
who do not survive.

Nor can I declare the settlement to mean, by “surviving 
children,” those who attain twenty-one and do not survive the 
period mentioned.

There may well have lx?en reasons understood and discussed 
upon the treaty for marriage for drawing a distinction, as appears 
to have been drawn in the settlement, between the children of the 
former marriages and the children of the proposed marriage. 
I am not to speculate ; but my duty, when the expressed intention 
is clear, is to give effect to it, even though it may seem to me to 
be unreasonable and even unjust.

I must therefore declare that Katie Klosse is not entitled to 
share in the distribution.

ONT.

s. c.
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The costs of all parties will be paid out of the fund.
I trust that those who supported Mrs. Klosse's claim upon the 

argument will adhere to their position, and will voluntarily allow 
her to share with them.

REX v. WARNE DRUG Co. Ltd.

Ontario Supreme Court, Marten, J. October 17, 1017.

Intoxicating liquors ($ III D—70)—Unlawful keeping for 
rale by druggist—Invalid's port wine—Ontario Temperance Act— 
Dominion Proprietary or Patent Medicihc Act—«Scope of provincial 
powers—Summary Convictions Act—Right of appeal—Certtorori.]- 
Motion to quash a conviction of the defendant company, by 
Police Magistrate “for that the said Wumc Drug Co. Ltd., on 
Wednesday, August 16, 1917, did expose or keep for sale liquor, 
without first having obtained a license under the Ontario Tem
perance Act authorising it so to do, contrary to s. 40 of the same 
Act."

R. T. Harding, and 0. N. Gordon, for defendant company.
J. R. Cartwright, K.C., for the Crown and the magistrate.
Master, J., in a written judgment, said that the defendant 

was a corporation carrying on business as a duly qualified chemist 
and druggist in the city of Peterborough, and was also duly 
licensed under the Proprietary or Patent Medicine Act of Canada. 
7 & 8 Edw. VII. ch. 56; that the defendant company kept and 
exposed for sale a liquid compound known as “ Wilson's Invalid 
Port-wine;” and that this compound contained 35.22 per cent 
of proof spirits. There was some evidence of the use of the wine 
as a beverage, and of resulting intoxication.

For the defence it was proved that the eonqiound was a 
proprietary patent medicine, registered as such under the 
Dominion Act above-mentioned ; that the defendant company 
bought the compound from a wholesale drug-house in the original 
packages in which it was sold; that the defendant company had 
sold it for 15 years as a tonic, and would not knowingly sell it to 
any one who would use it as a beverage.

It was contended that, under the Dominion statute above 
mentioned, the defendant company was authorised to carry on 
the sale of this article throughout Canada, and that it was ultra 
vires of the Ontario legislature to interfere with or obstruct the
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authority so derived from the superior federal source. As to this 
the learned Judge said that the Ontario Temperance Act and the 
Proprietary or Patent Medicine Act do not enter upon the same 
field of legislation. The “pith and marrow” of the Dominion 
Act is the prescribing with respect to the sale of patent medicine* 
certain conditions and limitations for the protection of the public; 
ami it does not pur|x>rt to confer upon the licensee any special 
authority to carry on trade throughout Canada. This view is 
supported by the legislation enacted by the federal Parliament 
at the session just closed, whereby it is provided that any penalty- 
under the Dominion statute shall be in addition to any penalty 
under any Provincial law, and that the provisions of the 
Dominion statute shall not be deemed in any way to affect any 
Provincial law. See Rex v. Axler (1917), 13 O.W.N. 40. This 
objection is overruled.

The next point raised in support of the application to quash 
was llastsi on sec. 125 of the Ontario Temperance Act and sec. 
129 as amended by 7 (Jeo. V. cli. 50, sec. 44: it was contended 
that the compound contains sufficient medication to prevent its 
use as an alcoholic lievcrage, and that that is not negatived 
by shewing that some persons with perverted tastes choose to 
drink it. As to this the learned Judge said that he was satisfied, 
upon the evidence adduced, that the compound was capable of 
living used as a beverage, and hail actually been used as such; 
there was certainly evidence before the magistrate from which 
he might draw the inference that the compound was not suffi
ciently medicated to prevent its use as a lieveragc; and, upon 
this motion, the conclusion of the magistrate upon that question 
of fact could not lie reviewed.

The next objection was based upon sec. 131 of the Ontario 
Temperance Act, as amended by see. 46 of 7 (ieo. V. ch. 50. 
The principal officer of the defendant company swore that he 
was not aware that the provisions of secs. 124 and 125 of the 
principal Act had not been complied with, and had lielieved and 
still believed that the compound was sufficiently medicated to 
prevent ita use as a beverage; and it was not controverted that 
the defendant company sold the compound in the same state 
as it was when he bought it. As to this the learned Judge said 
that, upon the whole testimony, the magistrate might well have

ONT.

8. C.
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fourni that nee. 131 did apply ; hut, having regard to sees. 85 ami 
88 and to the fact that the evidence tendered had not satisfied 
the magistrate that the defendant company could not with 
reasonable diligence have obtained knowledge of the fact that 
the provisions of secs. 124 and 125 had not been complied with, 
the magistrate’s finding could not, on this motion, be interfered 
with: Rex v. Le Clair (1917), 39 O.L.R. 430.

A preliminary objection was raised on behalf of the magistrate, 
namely, that, under sec. 92, sub-sec. 2, of the Ontario Temperance 
Act, an appeal lies to a County Court Judge; and that sec. 10. 
sub-sec. 3, of the Ontario Summary Convictions Act, R.S.O. 
1914 ch. 90, applies, in these circumstances, so as to preclude the 
defendants from making a motion for what is equivalent to a 
certiorari to remove the conviction and quash it. The learned 
judge was at first of opinion that this objection c- d not he 
maintained; but, after consideration, felt Inmnd bj authoritx 
to allow it to prevail: Rex v. St. Pierre (1902), 4 O.L.R. 70; Rex 
v. Cook (1908), 18 O.L.R. 415; Rex v. Renaud (1909), ib. 420 
423; Rex v. Cantin (1917), 39 O.L.R. 20, 22; Rex v. Chappu» 
(1917), 39 O.L.R. 329, 331.

Upon the preliminary objection, as well as upon the points 
raised by the defendant company, the motion should be refused.

Motion refused.

JOHNSON v. REGENT CONSTRUCTION Co.
Quebec Superior Court, Duclos, J. May IS, 1917.

Brokers (§ II B—12)—Commissions—Sufficiency of services 
—Distinction between procuring loan and agreement to lend.]—Action 
for broker’s commissions for finding loan. Dismissed.

Duclos, J.:—On March 14, 1916, defendant authorised 
plaintiff to procure a loan of $45,000, secured by mortgage on the 
Regent Apartments, and agreed to pay plaintiff 2% commission 
on the amount of loan effected. Plaintiff placed the application 
l»eforc the Standard Life Assurance Co., and on April 11, 1916, 
received a letter from McGoun, manager, informing him that the 
loan had been agreed to, and asking him to furnish Marier with 
the title deeds. The following day plaintiff communicated this 
acceptance to defendants, who furnished their title deeds to 
Marier, Fleet, etc., attorneys, to report thereon, and on June 22
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these gentlemen, while finding no fault with the defendants’ title, 
advised the company not to make the loan by reason of the particu
lar situation of the property offered as security. Acting upon this 
advice the Standard Life Assurance Co. declined to make the loan. 
Some months later defendants themselves secured a$50,000 loan 
on the security of the same property from other parties.

The plaintiff now claims his commission of 2%. amounting to 
$900, urging that, having fourni a lender, his obligation was ful
filled and he is entitled to his commission irrespective whether 
the loan was or was not ultimately effected. He submitted that 
the Standard Assurance Co., having agreed to make the loan 
unconditionally, the defendant was bound to take action against 
it to compel it to fulfil its agreement.

In support of this contention counsel cited a large number of 
authorities which, with one exception, refer to an agent’s rights to 
commission in the case of a sale. I have carefully considered these 
authorities and find they can all tie easily distinguished from the 
present case, and that the decision in each ease rests upon the par
ticular facts of that case.

Then1 is further distinction to be made between a case for the 
recovery of a commission for securing a loan and one for a com
mission effecting a sale. In the case of a sale the consent of the 
parties is equivalent to a sale, and an action lies for specific per
formance in case either party refuses to carry it out. So that when 
an agent has found a purchaser acceptable to the vendor, and an 
agreement of sale is arrived at, it may well be urged that the sale 
is complete, and the commission earned, although the actual 
transfer of the property never takes place, through the act of 
either or both parties thereto.

But in the case of a loan, an agreement to loan does not effect 
the loan, and if the individual who has agreed to lend subsequently 
refuses to do so, no action lies for specific performance. There 
might be an action for damages, but no judgment could compel 
an individual to loan against his will.

It surely cannot be urged that the defendant agreed to pay 
plaintiff a commission for the privilege of borrowing a law suit. 
In the case of Hicks v. Lamarre (47 Que. 8.C. 335, decided by 
Archer, J., and confirmed in the Court of Review), it was held that 
the agent could recover his commission because the loan had not 
been completed through the fault of the borrower.

QUE.

S.C.
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There is no pretence that the loan in this case was not com
pleted through any fault of the defendants. On the contrary, 
the proof shews that they were anxious to complete the transac 
tion. Now, under the very terms of the contract upon which the 
plaintiff relies it is stipulated that defendant will pay him a com
mission upon the amount of loan effected, ('an it be said that the 
loan was effected in this case? I think not: and the plaintiff V 
action, must, in consequence be, and it is, dismissed, with costs.

Action dismissed.

POULIN v. GRAND TRUNK R. Co.
Quebec Court of King's Bench, Sir Horace Archambcault, C.J., and Lavtrgm 

Carroll and Pelletier, JJ. October t9, 1917.
[Sec Annotation 7 D.L.R. 5.1
Master and servant (§ V—340)—Workmen’s Compensation 

Act (Que.)—Additional compensation—Inexcusable fault of master 
or fellow servant.]—Appeal from a judgment of the Superior Court 
which condemned the Grand Trunk K. Co. to pay $4,025 to Tlieo- 
philine Poulin, widow of Wilfrid Gagnon, in compensation for her 
husband’s death on February 29th, 1916, near Lisgar, Que.

Gagnon was a fireman on one of the locomotives in collision 
and it was charged that the accident which resulted in his death 
was due to the gross and inexcusable fault and negligence of the 
company and its employees, and particularly of a telegraph 
operator, who was on duty at the time at South Durham station, 
inasmuch as he forgot to give to the conductor of Gagnon’s train 
telegraphed instructions which would have held his train up on a 
siding while the other locomotive passed. The judgment of the 
Superior Court , condemning the company to pay the widow $2,(NX) 
indemnity in addition to the $2,025 admittedly due under the 
Workmen’s Compensation Act, was affirmed.

A. E. Beckett, K.C., for appellant.
Perron, Taschereau d* Co., for respondent.
Archambeault, C.J., in delivering the judgment of the court 

said: The first question that we have to decide is whether an 
employer can be held liable to pay additional indemnity if the 
inexcusable fault has been that of his servant or deputy. The 
company appellant pretends that the employer is responsible for 
additional indemnity only when the inexcusable fault is directly 
attributable to him. This argument is based on a difference which
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e> N lietween our law ami the French law. Art. 20 of the latter 
declares that the indemnity payable by the patron may Ik* in
creased by the court when the accident is due to the inexcusable 
fault of the patron or those substituted for the patron in the service.

Art. 7325, R.S. Que. 1909, merely states that the court may 
increase the indemnity if the accident is due to the inexcusable 
fault of the employer. Our law does not mention—as is done in 
the French law—that the indemnity may be increased when the* 
accident is due to the inexcusable fault of one acting as deputy for 
the employer. The appellant concludes from this fact that the 
chief of an enterprise is not responsible for the inexcusable fault 
of his deputy. Our legislators, it was submitted, hud under their 
eyes the dispositions of the French law, and in omitting that part 
of the disposition which refers to the responsibility of the deputy, 
it was manifest that the legislature intended to limit the liability 
to pay an additional indemnity for inexcusable fault to instances 
in which inexcusable fault was that of the master personally.

It is the first time this court has been called upon to decide 
this important question—whether the master is responsible for 
the inexcusable fault of the persons whom he has appointed to 
execute his work?

But if this court has not already given a decision on this subject, 
the Superior Court has given judgment in several cases holding 
that inexcusable fault of the master includes that of his deputy; 
so it may be said that the jurisprudence of the Superior Court, 
at least in Montreal, is settled in the sense I have just stated. 
I do not think that because our law refers only to inexcusable 
fault on the part of the patron and does not mention the fault of 
the deputy for the patron, the legislators intended thereby to 
limit the patron to responsibility for his own personal inexcusable 
fault. If our law has not reproduc<*d textuallv the French law on 
this subject , it seems to me it was not because it was intended to 
withdraw the patron from liability for the inexcusable fault of 
his deputy, but rather Iwause it was not intended to make the 
distinction, as in the case of the French law, l>etwfeen the general 
civil law and the workmen's compensation law in the matter of 
the inexcusable fault of deputies. In the absence of a law to the 
contrary, the fault of the deputy is that of his employer. Art.

52—37 D.L.B.
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7325 hatl no need to mention the deputy except to limit the 
responsibility enacted by the general law in regard to fault.

To conclude from the reading of the law as it stands that a 
master is withdrawn from liability for the inexcusable fault of his 
substitute or deputy, and is liable only for his own personal 
inexcusable fault would be a derogation too exorbitant of the 
principles applicable in such a matter as a modification of the 
disposition of art. 7352. The consequences of that interpretation 
would be very grave. It cannot be supposed the legislature in
tended the law should have such an effect as would be given to it. 
It would be necessary to edict a clear and formal disposition in 
this regard before we could put on one side the fundamental 
principles of our law in the matter of inexcusable fault.

The patrons, or employers, in the majority of instances to-day. 
are companies or corporations. These companies always act 
through the medium of a deputy or agent, and to decide that a 
patron is responsible for additional indemnity only in the case of 
his own personal inexcusable fault would have for effect the with
drawal in nearly every case of companies from responsibility for 
inexcusable fault. The victim would then be deprived of all 
recourse for additional indemnity, because Art. 7334 of the law of 
workmen’s compensation takes from him the right to proceed 
against the duty of a patron. The latter is alone responsible. 
I conclude, therefore, that Art. 7325 means that the court may re
duce the indemnity if the accident has been caused by the inexcus
able fault of the workman, and may augment it if the accident 
happened through inexcusable fault on the side of the patron or 
employer.

(Having laid down this ruling, His Lordship turned to examine 
the case to ascertain if the accident in question was actually 
caused by inexcusable fault. He found that the collision that 
resulted in the death of Wilfrid Gagnon was caused through 
negligence on the part of the telegraph operator at South Durham 
station to deliver a telegram to the conductor of the east boum I 
train, telling him to halt his train at Lisgar station until the west
bound train passed him.)

The telegraph operator stated that he placed the order on his 
desk among other papers. He stated further, that he was suffering 
from a violent headache that night and he forgot to communicate
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the instructions to the conductor of the train. The judge of the 
Superior Court decided that there was, in the circumstances, 
inexcusable fault on the part of the telegraph operator; and 1 am 
of opinion that this conclusion was well founded. The question 
whether there was inexcusable fault is one of fact, which is left 
to the appreciation of the court, which must Ik* guided by the 
circumstances of each case. There can he no absolute rule in such 
a matter. When it is a question—as it was in this instance—of 
the life of jx*rsons being endangered; when forgetfulness or an 
omission may bring about the death of employers or passengers 
such fault is grave and inexcusable. An employee has no right to 
plead that distractions caused him to omit to fulfil formalities, 
the certain consequences of which omission would lx* to put the 
life of his fellows in danger, and the excuse cannot lx1 accepted 
unless it is founded on such a case of sickness as would render the 
employee powerless to act—such as being stricken with sudden 
folly, apoplexy, or paralysis. Neuralgia, headache or other 
similar indisposition cannot lx* invoked as an excuse. In the pres
ent case it is proved that the telegraph operator did not take the 
precaution to keep the order he had received constantly within 
his sight. He placed it “among other papers” on his desk and 
“ forgot to deliver it to the train conductor.” 1 have no hesitation 
in saying that in the circumstances the fault of the telegraph 
operator was inexcusable. .1 ppeal <iismissed.

MINAKER v. HADDEN.
District Court oj Prince AUmtI, Saskatchewan, book. I)i*t. Ct.J.

November 2, 1917.

Husband and wife (§ II D—70)—Title to animals acquired by 
husband managing wife's property—Execution against husband— 
A tarried Women's Projxrty Act, H.S.S. 1909, c. 45.1—Interpleader 
issue to determine the ownership of 2 horses seized by the prirent 
defendant under an execution against one R. (1. Minaker, and 
claimed by the present plaintiff, who is the wife of the execution 
debtor, as her property.

T. C. Davis, for plaintiff ; A. E. Cairns, for defendant.
Doak, Dist. Ct. J.:—The plaintiff’s claim to the property now 

in question rests upon s. 4 of the Married Women’s Property Act, 
R.S.S. 1909, e. 45, and under this section the property which a

QUE.

K. B.
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married woman may hold free from the disposition or debt* of her 
husband is classified as follows: 1. Wages ami personal earnings. 
2. Proceeds or profits of business or trade carried on separately 
by her. 3. Profits from the exercise of literary or scientific skill. 
4. Investments from the above three classes. 5. Real and personal 
property held and enjoyed by her of April, 3, 1917, or thereafter 
acquired.

It is evident that the plaintiff’s claim must rest either upon the 
2nd or the 5th of the above classifications and the other 3 may 
therefore l>e eliminated so far as the present case is concerned.

Prior to 1907, the plaintiff's rights as regards her personal 
property were governed by (’.(). 1898, c. 47, ami by this ordinance 
she had the same rights in respect thereto as if she were a feme aoU

If, therefore, the plaintiff, twelve years ago, invested money 
belonging to herself, in cattle, there is no reason to doubt that her 
rights are the same to-day as they were at the time of the invest
ment, and that such property would come under the fifth classi
fication referred to.

It is when we come to consider the tlisposition which was made 
of these cattle that the difficulty in this case arises. The evidence 
shews that they were placed on the farm of the execution debtor, 
fed from the crops grown on his farm, anti looked after and carts! 
for by him anti his sons as part of the farming operations carried 
on by hbn. The offspring of the original stock were treated in the 
same way, anti sales made of these animals from time to time anti 
the proceeds invested in others, l>oth horses anti cattle, of which 
the 2 animals now in question formed part.

It seems to me that untler these circumstances the property 
in question would come within the same class as the exception 
mentioned by Lamont, J., in Lindmy v. 3/orrotr, 1 8.L.R. 5lfi. 
anti su'.isequently adhered to by him in Mootte Mountain v. Hunter, 
3 8.L.R. 89.

If the husband were a tenant his title would of course depend 
upon entirely different considerations, but if upon the fact that he 
was carrying on the fanning operations as head of the family 
then I take it that the reason for excluding the wife in such a case 
is, that notwithstanding the fact that she is tne owner of the land, 
the crops grown thereon are the proceeds or profits of a busmen 
not carried on by her separately from her husband. 1 am of the
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opinion that the same reasoning would apply to the present ease. 
The original investment may have U-en the plaintiff's, but the 
business of raising eattle, the selling off of the surplus stork, the 
purchasing of other animals, the use made of the animals so pur
chased upon the farm were all part of the farming operations 
carried on by the execution debtor as proprietor of the farm. The 
fact that on two separate occasions the execution debtor mortgaged 
some of the animals now claimed by the plaintiff, as she says with 
her consent, does not create an estoppel against her except as 
regards the mortgages (Simpson v. Dorn. Honk, 13 W.L.R. 1). 
But it is evidence bearing upon the degree of control which the 
execution debtor exercised over the property. Wetmore, C.J., in 
Karsty. Cook, 3 S.L.H. 406, at 411, in commenting on the decision 
in Moose Mtn. v. Hunter, supra, says: “ I do not wish to be under
stood as holding that if the husband carries on farming operations 
upon such land merely as his wife's manager it would deprive her 
of her right to her property or the proceeds of that property."

There is, however, a wide distinction between the case where 
the husband acts simply as the agent or manager of property in 
the reputed ownership of his wife, even although such acts extend 
to the doing of work upon it such as sowing and harvesting crops, 
and the case where the business is carried on by him not ostensibly 
as his wife’s agent but in a manner totally inconsistent with its 
Ix-ing her separate business: Laporte v. Costick, 31 L.T. 434. at 
437, per Blackburn, J.

It may lie doubted whether the last mentioned decision goes 
is far in protecting the married woman as the dictum of Wetmore, 
C.J., referred to, but 1 am satisfied from the evidence in this case 
that the execution debtor was not carrying on the farming opera
tions as his wife’s manager, but as proprietor, and that the plain
tiff cannot, therefore, claim the animals in question as the pro
ceeds or profits of a business carried on by her separately from her 
husband.

So far as the animals originally owned by her are concerned, 
I should be inclined to doubt whether, had they been sold and the 
proceeds invest'd in others, the plaintiff could claim the latter 
animals, because while the original animals as long as they re
mained in the possession of the plaintiff or her husband could 
rightfully be claimed as falling within the fifth class above* enumer-

SASK.
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a ted, the proceeds from their sale might with equal force Ik* sait I 
D. C. to be part of the proceeds or profits of a business not carried on 

separately by the plaintiff from her husband. Even if they could 
In* so claimed the onus of proving that the animals in question in 
this action wrere paid for from the proceeds of the sale of this 
original stock w'ould be upon the plaintiff ami this onus has not 
been discharged by her.

So far as the animal purchased from .1. M. ( ampbell is concern
ed, it might Im1 contended by the plaintiff that since this was pur
chased for her use, even although paid for with money which 
could not l>e claimed as her separate property, it constituted a 
gift from the execution debtor to her.

This, however, is met by s. 7 of the Act, which invalidated any 
gift made by the husband which remains in the reputed ownership 
of the husbund. This animal, moreover, is not entirely paid for, 
and at least 2 of the payments upon it have been made since tin- 
execution creditor obtained his judgment, with moneys which 
have not lieen shewn to belong to the plaintiff, and this con
stitutes a violation of the latter part of s. 7 which prohibited the 
investment of the husband’s money in the name of his wife in 
fraud of his creditors.

I iun of the opinion, for these reasons, that judgment must In
for the execution creditor.

Judgment will therefore go maintaining the seizure. Tin- 
plaintiff must pay the costs of these proceedings including tin 
sheriff’s costs thereon as the* same shall be taxed.

Judgment for creditor.

S.c. WILLOW HEIGHTS RURAL TELEPHONE Co. v. ROURKE.
Saskatchewan Supreme Court, McKay, J. October IS, 1917.

Trial (§ I A—1)—Notice of trial—Time and place—Unies 
237, 288—Prematurity of order.]—Appeal by plaintiff from an 
order of a local master, ordering the plaintiff to set tin- action down 
for trial at the next sittings of the court. Order -.»et aside*.

P. //. Gordon, for appellant; B. 1). Hogarth, for respondent.
McKay, J.:—The reply herein was delivered on April 10, 1917. 

and the first sittings of the court at Battleford after delivery of 
the reply commenced on April 17, 1917.

The plaintiff not having given notice of trial, the defendant
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on May 28, 1917, served a notice of motion on plaintiff's solicitor, 
under r. 237, for an order to dismiss the action for want of prosecu
tion. The master on the return of the motion made an order, 
ordering the plaintiff to set this action down for trial at the next 
sittings of this Court at Battleford, and that notice of setting 
down lie served on defendant's solicitors, costs of and incident to 
the application to l>e costs in the cause. From this order tin* 
plaintiff appeals, on the ground that the application was prema
ture, as plaintiff was not yet entitled to give notice of trial, no 
court having yet been fixed by Order-in-Couneil for Battleford.

Rule 237 reads as follows:—
If the plaintiff <loe# nut within <i weeks after the time when he first be

come# entitled to give notice of trial, under the last preceding rule, or within 
such extended time a# the court or a judge may allow, the defendant may. 
before notice of trial given by the plaint iff, give notice «if trial, <ir nuiy appl> 
to the court or a judge to dtoinisn the action f< r want of pn sedition: ami on 
the hearing of such application, the court or a judge may order (lie action to 
lie dismisseil accordingly, or may make #u<‘h other onler. and on such terms, 
a# to the court or jialge may #eem just.

I think that r. 238 must be read with r. 23ti in order to ascertain 
when plaintiff first became entitled to give notice of trial.

Rule 230 does not in any way say what the notice of trial shall 
be, whereas r. 238 specifically states what such notice shall contain, 
and gives a form for notice of trial, and, amongst other things, 
provides that the notice of trial shall state the place ami day for 
which the cause is to be entered for trial.

Under these1 two rules, then, before plaintiff can give notice 
of trial complying with them, there must In* a court fixed to be 
held at a named place ami the date of same.

When these rules were originally made r. 691, as then in force, 
fixed the sittings of the court presided over by a single judge for 
each and every year at Battleford on the second Tuesdays in 
April and November. Consequently, a notice of trial could then 
be given with the reply as the place and date of holding the court 
were already fixed, and, at that time, 1 am of the opinion that the 
plaintiff would first become entitled to give notice of trial on the 
filing of his reply. But, owing to the increased number of places 
and times of holding courts since r. 691 was first promulgated, and 
the limited number of judges for holding these courts, this rule 
has had to be amended ami was repealed in November, 1913,and 
it is now the established practice to pass a new rule twice a year

SASK.
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fixing the places and dates of holding the courts. This is done by 
the judges at the conclusion of the June sittings of the court en 
banc for the fall sittings, and at the conclusion of the October 
sittings of the court en banc for the spring sittings of the following 
year, which rules are approved by Order-in-Council published in 
the “Saskatchewan Gazette,’1 pursuant to s. 54 (2) of the Judicature 
Act. The sittings of the courts, therefore, are not now permanently 
fixed, as formerly, but are fixed twice a year as above stated. 
Consequently, when the plaintiff delivers a reply now he may not 
be in a position to give notice of trial so as to comply with r. 238, 
as the place and date of the court may not yet be fixed.

There is no doubt the intention of r. 237 was to limit the plain
tiff to 6 weeks from delivery of reply within which to give notice 
of trial before defendant could move under it for dismissal of the 
action, and I do not think that it was the intention to extend this 
time by repealing r. 691 and changing the manner of fixing the 
place and dates of the courts, yet it is bound to have that effect 
in some cases, as 1 cannot come to the conclusion that r. 238 must 
be disregarded altogether. Having in view the present practice 
of fixing the courts, and the original intention of limiting the plain
tiff to 6 weeks for giving notice of trial without interference by the 
defendant, anil to give effect to r. 238,1 think the proper construc
tion to put on r. 237 is that the time when plaintiff first becomes 
entitled to give notice of trial is when he delivers his reply etc., as 
stated in r. 236, provided the time and place of holding the court 
where the case is to be tried has been fixed by Order-in-Council 
according to the present practice as above stated, and that, if such 
court has not been so fixed, then the 6 weeks shall not be deemed 
to have expired until within a reasonable time after such court is 
so fixed.

The sittings of the court at Battleford on April 17, 1917, had 
l>een fixed by Order-in-Council dated November 20, 1916. But 
plaintiff could not, on April 10, 1917, give notice of trial to that 
court when he delivered his reply on April 10, because he could 
not give 10 days’ notice of trial before April 17, as required by r. 
240; and it is not shewn by legal evidence that plaintiff, or plain
tiff’s solicitors, hail defendant’s consent to serve short notice of 
trial. True it is that plaintiff’s solicitor received defendant’s 
solicitor's letter of April 3, asking him to set this case down for
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trial for the court beginning on April 17, but plaintiff's solicitor 
did not take this to mean they would consent to short notice and 
it does not so state, and on April 5, he wrote to defendant's solicit
ors telling them he could not get the cast1 down for trial as that 
was the last day for giving notice of trial. The defendant ’s solicit
ors again wrote and telegraphed to him on April 10, but there is 
no evidence that he received either this letter or telegram.

As, therefore, there is no legal evidence that he had the consent 
of defendant's solicitors to short notice of trial and it was too late, 
on April 10, to give the 10 days’ notice of trial for April 17 court, 
I cannot come to the conclusion that plaintiff was entitled to give 
notice of trial for the court commencing on April 17.

Then, at the time of the application to the master on June 1, 
1917, the rule fixing the time and place for holding the Rattleford 
court had not l>een promulgated, as this was not done until 
July 14, 1917, and was approved by Order-in-Council dated ami 
published in the Saskatchewan (latctle on July 27, 1917.

In my opinion, therefore, for the reasons al>ove given, the 
defendant was premature in making his application and he should 
have waited until a few days after the Order-in-Council contain
ing the new rule fixing the Rattleford Court for November 27, 
1917, was published in the “Saskatehewan Gazette,” or, at any rate, 
until the said Order-in-Council was published, so as to give plain
tiff an opportunity of complying with r. 238.

I think, therefore, the appeal should be allowed and the order 
of the master set aside, but, as this is a new question, I think, 
with costs in the cause to plaintiff in any event. The costs of the 
motion to the master will also be costs in the cause to plaintiff in 
any event. Appeal allowed.

BANK OF HAMILTON v. BLACK.

British Columbia Court of Appeal, Martin, Galliher and McPhUlipe, JJ.A. 
September 18, 1917.

Garnishment (§ II A—35)—Of funds in bank—Effect and 
mlidity of assignment thereof by judgment debtor—Trust.]—Appeal 
by defendant from the judgment of Morrison, J. Reversed. 

Litnngstone, for appellant; Taylor, K.C.,for respondent. 
McPkillips, J.A.:—In my opinion the appeal must succeed. 

l*|M>n the evidence it is clear that at the time of the service of the
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_ attaching order no moneys wen* owing by the Bank of British
C. A. North America to BanfieUl, an<t that was the issue to be tried.

All moneys owing or which would liecome due or owing by the 
hank wen* previously to the service of the attaching order duly 
assignai by Banfield to Black and the hank had notice thereof. 
The moneys in question are moneys—lieing a balance over and 
alxjve what whs due to the hank by Banfield—derived from 
an award whereby the City of Vancouver paid a sum of 873,100 in 
respect of property expropriated, the title thereto being held in 
t rust for Banfield by Godfrey the manager of the Bank of B.N.A.. 
the balance being $11,097.18. This latter sum was paid into 
court. Upon the trial of the issue, Morrison, J., fourni the said 
sum of $11,997.18 was due and owing to Banfield by the Bank of 
B.N.A., and that by reason of the attaching order the respondent 
was entitled to the moneys and the claim of Black thereto was 
dismissed.

With great respect to the judge I am entirely unable to accept 
that view. Then* is the clearest evidence that before the service 
of the attaching order an assignment w*as made to Black of all the 
moneys of which notice was duly given and admitted by the bank, 
that lH*ing the fmsition of matters anterior to the service of the 
attaching order. There was plain error in law in the decision 
arrived at by the judge. The position of the attaching creditor 
could be no higher as against the bank than that of the judgment 
debtor Banfield, and at the time of the service of the attaching 
order by operation of law any moneys theretofore due and owing 
to Banfield had tiecome due and owing to Black. .Sonie attempt 
in argument was made to challenge the effect of the assignment and 
its validity, but no evidence was led upon which any argument 
could Ik* founded, nor was it an issue in the court lielow. The 
assignment, if voluntary, is nevertheless perfectly valid (Dotioho* 
v. Hull, 24 Can. K.C.R. 683, at 990, 092); and it certainly was an 
assignment made by Banfield in trust to Black in good faith and to 
ensure the payment of moneys held in trust. Further authorities 
that may usefully l>e referred to are Ureer v. Faulkner, 40 Can. 
8.C.R. 399, at 404-408; Minger v. Anderson, 1 A.L.K. 400,at 404 ; 
New France A' (larrard v. Hunting, (1897) 1 Q.B. 907.

Martin and Galliher, JJ., agreed that the appeal lie allowed
Appeal allowed.
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ESQUIMALT A NANAIMO R. Co. v. McLELLAN. B. C.

British Columbia Supreme Court, Morrison. J. November 2, 1917. S. C.

Public lands (§11—20)—Provincial grant for railway pur
poses—Settlement Act—Coal Mines Act—Leone—Determination of 
rights—Remedy—Petition of Right—Parties—Interiention of At
torney-General.]—Action to have Crown least* declared void.

Davis, K.C.. and Robertson, for plaintiff; ./. Martin, K.C., 
and A. II. Casey, for defendant ; L. G. Abbott, for Ellen Wellborn, 
proposed party defendant.

Morrison. J.: By an Act of the Legislature of British Col
umbia passed in the year 1883, intituled an Act Relating to the 
Island Railway, the Craving Dock, and Railway Lands of the 
Province, being 40 Viet. c. 14, and commonly called the Settlement 
Act, certain lands were granted to the Dominion Government for 
the purpose of construction and to aid in the construction of a 
railway between Esquimalt ami Nanaimo (s. 3). The lands so 
granted were not to include any that were then held under ( Town 
grant, lease, agreement for sale, or other alieimtion by the Crown, 
nor to include any Indian reserves or settlements, nor naval or 
military reserves—(s. 6). Coal was enumerated as one of the 
minerals included in the grant. The railway was constructed and 
the contract consummated.

In 1912 the provincial government purported to grant to the 
defendant a license pursuant to the ('onI Mines Act. 
R.S.B.C., to prospect for coal, etc., in ami under portions of tin* 
lands alleged to have been granted as above, ami in the year 1913 
they purported to renew this license. The defendant thereupon 
entered upon the lands covered by his license ami proceeded to 
prospect for and to recover coal from the premises claimed under 
the grant by the plaintiffs.

In 1914 tin* government purported to grant to the defendant 
a lease for 5 years of the under surface rights under the land covered 
by these licenses. The plaintiff now seeks a declaration that tin- 
lease so issued by the Crown to the defendant is null and void 
and that the plaintiffs are entitled to the land covered by the 
said lease.

In limine the question was submitted by counsel on behalf of 
the defendant, although not raised on the pleadings, that the 
Court should be assisted by the attorney-general in the adjustment
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of this dispute between him and the plaintiff. That t he proceedings 
l>e by petition of right. It is urged that as all the evidence upon 
which I must rely in determining the issue is in the possession of 
the government, the defendant is unable to properly defend the 
action, the attorney-general not being a party. Mr. M ait in 
urges upon me the plea ad minericordiam that inasmuch as all the 
plaintiff need do is to prove a primâ facie case, the defendant will 
lie helpless under the burden then shifted upon him. Be that as 
it may, it must be shown clearly that the action cannot be main
tained at all without the intervention of the attorney-general. 
Att'y-Geril v. Pontypridd Waterworks Co., [1908] 1 Ch. 388. The 
defendant has not satisfied me on that point. From what plain
tiff’s counsel stated in open court as to the matters in issue herein 
by the attorney-general, and which was not denied by the defend
ant's counsel, then also present, I assume that the attorney- 
general is advised to remain aloof. However that may he, and 
notwithstanding the strong argument of Mr. Abbott, I am bound 
by the decision of the full court in the case of Esquimau <F Nanaimo 
Hy. Co. v. Fid dick, 14 B.C.R. 412.

As to the merits of the case, I confess I have very little trouble 
in finding that the lands covered by the lease fall within the 
boundaries described in the statutory grant, and that they were 
neither alienated nor reserved previously.

In my opinion it follows that the government gave the defend
ant a lease of lands of which they were then not the owners.

There will lie judgment for the plaintiff in the terms of the 
statement of claim. ./udqment for plaintiff.

COLLINGS v. CITY OF CALGARY.

Su/ireme Court of Canada, Sir Charte* Fitzpatrick, C.J., and Davies, Idington, 
Duff, Anglin and Brcdeur, JJ. February 19, 1917.

Municipal corporation» ($ II G—210)—Liability for act 
of officers—Receiving cheque in payment of taxes—Non-presentment.] 
—Appeal by plaintiff from a judgment of the Alberta Supreme 
( ourt, 29 D.L.R. 697, 10 A.L.R. 102.

A. Hannah, for plaintiff, appellant ; C. ./. Ford, for defendant, 
respondent.

The court dismissed the appeal with costs.
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TUCKWELL v. GUAY.
Manitoba Court of Appeal, Howell, C.J.M., Perdue, Cameron and 

Haggart, JJ.A. April 8, 1917.

Liens (§ I—1)—For improvements upon lands under mistake of 
title.J—Appeal from the judgment of Metcalfe, J., in favour of the 
plaintiff, 34 D.L.U. 106. Affirmed.

W. Boston Tourers, for defendant, appellant.
B. L. Deacon, for plaintiff, respondent.

Appeal dismissed.

SMART v. SPRAGUE.

Manitoba Court of Appeal, Perdue, Cameron and Haggart, JJ.A.
March, 1917.

Elections (§ III—80)—Nomination paper — Sufficiency — 
Klegibility—Residence.)—Appeal from the judgment of (Xirran, J., 
35 D.L.R. 657. Affirmed.

H. N. Baker, for appellant ; A. K. Hoskin, K.C., for returning 
officer. Appeal dismissed.

CANADIAN CREDIT MEN'S TRUST ASSOC. ?. ANDERSON.
Manitoba Court of Appeal, Howell, C.J.M., Perdue, Canwron and 

Haggart, JJ.A. October 16, 1917.

Vendor and purchaser ($ I B—5)--Purchase price notes - 
Defences—Maker only trustee—Admissibility of extrinsic evidence 
to prove relationship—War Relief Act.)—Appeal by defendant from 
a judgment in an action on promissory notes made defendant to 
plaintiff. Affirmed.

J. L. M. Thomson, for appellant; //. /< Grundy ami C. D. Bates, 
for respondent.

The judgment of the court was delivered by
Perdue, J.A.:—The plaintiffs are the assignees of a firm of 

Anderson Bros., for the benefit of the creditors of that firm. An 
agreement was entered into between the plaintiffs of the first 
part, the defendant, Mary Anderson, of the second part, and her 
husband and her 3 sons of the third part. The husband and the 
3 sons were the members of the firm of Anderson Bros. By the 
agreement the plaintiffs agreed to sell the property of the firm to 
Mary Anderson for the total amount of the indebtedness of the 
firm, some $9,400, payable in instalments extending over a period

805
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of some 3 years. As collateral to this agreement the defendant 
Mary Anderson made the notes in question in favour of the plain
tiffs, and these notes were indorsed by her husband and her 3 sons. 
The defence is that she was, to the knowledge of the plaintiffs, 
only a trustee for Anderson Bros., who were, as she alleges, the 
real purchasers ; that her 3 sons had all enlisted and been mobilised 
as volunteers in the forces raised by the Government of Canada 
in aid of His Majesty in the present war, and that she is entitled 
to the l>enefit of the War Relief Act, 5 Geo. V. c. 88. and the 
amendment 6 Geo. V. c. 122.

None of the sons of the defendant, Mary Anderson, who were 
enlisted have been made parties to this suit. Extrinsic evidence 
is not admissible to shew that she signed the notes as a trustee 
only and w'as not to be personally liable for them; Lind nay-Walker 
I Ad. v. Hilson, 27 D.L.R. 233, 26 Man. L.R. 206; Chapman v. 
Smethur8t, 11909] 1 K.B. 927 , 930. It is from the note 
itself that the intention of the maker is to be gathered. The agree
ment also shews on its face that she was the purchaser of the prop
erty. There is nothing in the War Relief Act which affords pro
tection to the defendant against her liability on the notes.

Appeal dismissed.

SMITH v. PARSENAU.

Saskatchewan Su/trente Court, Sir Frederick Haultain, C.J., and Lament and 
Brown, JJ. November H, 1917.

Animals (§ I C—25)—Injuries by—Stray Animals Ad— 
Distraint.

G.N. Broatch, for appellant, G. E. Taylor, K.C., for respondent. 
The facts of this case being the same as Fogde v. Parsenau 

(ante p. 758), except that defendant made no claim for damages 
to his grain ; the court dismissed the appeal with costs.
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GARNISHMENT -
Future rent, as debt owing or accruing due 000
Of funds in bank—Effect and validity of assignment thereof by judg

ment debtor- Trust HOI

GA8-
See Contracts.

GIFT
When presumed obtained by undue influence 471

HABEAS CORPUS—
Discharge—Re-arrest for same offence 121, 120
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HIGHWAYS—
See Municipal Corporation*.
Easements—Parties 352
Object frightening horses— Liability - -Independent eontraetor .Mill

HUSBAND AND WIFE—
Title to animals acquired by husband managing wife's property- 

Execution against husband- Married Women’s Property Act,
1 IS. wm, c. 45 Its

Transactions between— Bona tides -Corroboration 522

INJUNCTION—
See Municipal Corporations.
To restrain illegal tax Remedy by ap|ieal 283

, To restrain use of corporate name or tradename 201

1NSULVENCY-
See Fraudulent Conveyance*.

IN81RANCE-
Foreign companies License for carrying on business 705
I nterini receipt—Durât ion 105
Liability for services of agent effecting re-insurance Validity of

contract -Seal. 404

INTERNATIONAL LAW
Fishing rights -Boundaries -3 mile limit "Coast " Island. 050

INTOXICATING L1QVOR8- 
See Summary Convictions.
Provincial ilowers as to- -Interprovincial trailc Carriers Liability 

for refusal to carry lawful shipment of liquor. 700
Second offence— Proof of previous conviction.. 505
Unlawful keeping for sale by druggist—Invalid's |*irt wine -Ontario 

Tenqierance Act—Dominion Proprietary or Patent Medicine 
Act —Scope of provincial powers . 788

JUDGK8-
See Constitutional Law.

JUDGMENT
By default Interlocutory and final Relief against ti07
Execution—Scope of . 73S
Summary judgment Triable issue Note Misrepresentation 410

JURY—
Nature of right to trial by 45N

JUSTICE OF THE PEACE
Constitutional powers as to appointment of 170,183
Jurisdiction of magistrate to try for offences quashed on certiorari 121
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LACHE*—
See Estoppel.

LANDLORD AND TENANT—
Breach of covenant to rc|>air—Measure of damage# -Rent —Eviction 386 
Distress—Irregularity —Landlord an purchaser 386
Liability of tenant — Nuieance—Negligence 130
Priority ns to rent under at t ornment clause 64
Renewal of partnership lease to partner after dissolut ion of firm 50

LAND TITLES—
See Mohtuaok.
Executions   739

LEASE- •
«See Landlord and Tenant.

LEVY AND SEIZVRE-
Authority of sheriff—Crops—Harvesting—Negligence 54
Priorities—Execution—Rent— Attornment clause 54
Priorities—Taxes—Chattel mortgage 277

LIBEL AND SLANDER-
See also Damages; New Trial.
Of legislative officer  134

LIEN NOTE 
.See Hale.

LIENS—
See Exbcvtion; Judgment; Land Titles.
For improvements upon lands under mistake of title H05
For taxes...................................................................................... 766
< )f solicitor for professional services 763

LIMITATION OF ACTIONS—
Redemption of mortgage—Possession 376

LIQUIDATOR—
See Hale.

MIST (iRANT—
See Easements.

MALI Clove PROHECl TTION—
False arrest—Mistake—Probable cause 444

MANDAMUS—
To eoni|iel municipality to open highway 688
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MASTER AND SERVANT—
Liability for acts of inde|>endcnt contractor .15#
Measure of damage* for wrongf ul discharge 16
Negligence of servunt or independent contractor 767
Sufficiency of not .ice of dismissal 506
Term of employment—-Concurrent agreements 16
Workmen's Conqiensution Act (Que.)—Additional coiu|icnaation

I nexeusable fault of master or fellow servant 792
Workmen's <iom|iensation—Children—Proof of relationship 422
Workmen’s compensation— Injury in course of employment 302. tiul 
Workmen’s compensation—Partial or permanent incapacity... 392
Workmen’s comisuisution—Post|>onemcnt of adjudication as to 

amount.. 467
Wrongful discharge Measure of damages Mitigation 701

MECHANICS' LIENS—
“Privity and consent " «if owner -1Contract with lessee.. 711

MINKS AND MINK HALS 
Hee Pi'HLic Lands.
Relief against forfeit ure —Cood eaus<‘ 333

MISCHIEF—
Wilfully killing a horse- -Indictable offence- Cuin|>cnsatioii under

agreement not to prosecute 162

MORATORIUM—
War Relief Act V endor and purchaser 805
War Relief Act -Vendor ami purchaser Reme«lies Parties Joint 

éditai 194

MORTCAOK—
“Alwolute assignment "—Collateralsecurity 777
At tornment clause—Priori! y of rent 54
Foreclosure—Invalidity—Setting aside—Necessary parties 376
Foreclosure—Personal judgment —Concurrent remedies 47
Liability of transferee—Implied covenant—Registration 374
Relief—Status of mortgagor - Trustee <197
Satisfaction of, what const it utes 192

MUNICIPAL CORIDRATIONK—
Annexation- Duty to open highway —Mandamus 6ss
Contracts—As to sewers—Ext ra work ' 144
Kasements—Use of highway—Parties 352
Franchise—Cue—Rates—Right of company t«i require minimum user 246 
Injurious affection of land—Public lavatories—Coin|ic usât ion 532
Liability for acts of indc|icn«lcnt contractor- Highways—Obstruction 566 
Liability for act of officers -Receiving cheque in payment «if taxes— 

Non-presentment 804
Liability for acts of inde|>en<lent contractor 159
Liability for negligence - Nuisanee -Franchise—Electricity—High-
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MINK 'I FA L CORPORATIONS continued
Power to change system of |>ower plant and waterworks—Assent of 

ratepayers—Approval of Board of Health- Financing—In
junction................................................................................ 778

Sunday closing “Places of public entertainment" -Restaurant
Vitra vire*   SSI

NEGLIGENCE.
See Carriers.
Contributory and ultimate . <>4
< Jranary -Animals..........................  70ft
In operating factory -Nuisance 130
In rendering opinion in professional capacity—Engineer—Estimât»» 1 
Viability of Crown—Public work —Trespasser 483
Viability of sheriff for negligence of deputies 715
< >f sheriff as to crops seized under execution 54
Steam-plow—Fires—Negligence of servant or independent con

tractor—Measure of damages 707
I'lisafe premises— Invitee 007

NEW TRIAL—
lmpro|ier admission of evidence -Author of libel 134
Verdict influenced by mistake in answers to interrogatories..............751

NUISANCE—
See Ml'NCI pal Corporations.
Noise and odours from factory ..................................  130

PARENT AND CHILD-
Proof of relationship—Illegitimate child  422

PARTIES—
Defendants—Municipalities- Highways 352
Joint debtors................................................................... 194
Third party procedure—As to matter set up by counterclaim 157

PARTNERSHIP—
Dissolution-Subsequent acts—Ix*ase 5ft
Same members in several firms —Rights of creditors -Sale of grain

■Offer and acceptance 188

PLEADING—
Counterclaim—Third party 157
Striking out—Discretion—Reinstatement on appeal—Amendment 118

POUNDAGE—
See Sheriff.

PRESCRIPTION - 
See Easement.
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PRINCIPAL AND ACKNT—
.See Brokers.
Authority of building architect— Extra work lii7
Conflict of duty—To purchase—Trustee for sale 514
Efficient cause—Conqiensat ion—Quant uni meruit 404
Liability for agent’s representations—Sale of land till
Customs broker—Misappropriation -Liability of principal. 710

PRINCIPAL AND SURETY—
Discharge of surety—Impairment of security ................ 435
Discharge of surety- -Payments--Authorization -Building contract 

—Bond—Terms 580

PRIORITIES'—
See Levy and Seizure.

PUBLIC LANDS—
Proviucial grunt for railway pur|>oecs -Settlement Act—Coal Mines 

Act—I>eaee— Determination of rights- Remedy -Petition of 
1 right—Parties—Intervention of Attorney-General . ...... 803

RAILWAYS—
Ree Carriers. ,
Fires—leased road    306

RECEIPT-
Hec Estoppel.

RECEIVERS—
Validity of instruinents against Registration.......................................401

RECORD AND REGISTRY 
See Sale.

RELIGIOUS INSTITUTIONS—
Building contract —Powers of priest and bishop—Corporate seal___642

RENT—
See Landlord and Tenant.

SALE—
Conditioiuil sale - Lien note—Registration- As against assignee—

Receiver   401
Implied warranty as to fitness—Breach . . .... 766
Of grain—Rights of seller........ 188
Repossession- Extent-of right—Manufacturing plant—Liquidator--

Set-<dT 412
Repossession and user—Discharge of surety—Impairment of 

security   435

SCHOOLS—
Dismissal of teacher Notice Sufficiency -Resolution—Seal............. 506

54— 37 d.l.r
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SEAL—
Set- Companies.

SECURITY FOR COSTS-
See Costs.

SET-OFF AND COUNTERCLAIM—
Against liquidator—For company's debentures—Sale 412
As affected by third party procedure 157
Debts—Trust fund—Winding-up Act 598

SHERIFF—
Inability for negligence of deputies 715
Poundage—“Sum made’’—Expense . 54

SHIPPING—
See Collision.

SOLICITORS—
Lien on documents for services rendered us affected by dissolution 

of firm and assignment of debt to new firm—Effect of proof of 
debt under winding-up proceedings against client—Waiver 763

SPECIFIC PERFORMANCE—
Of subscription for shares 772

STATUTES-
Rules of Court made under statutory uuthorit)—Cr. Code sec. 576 511

STAY OF PROCEEDINGS—
See Aliens.

STREET RAILWAYS-
Duty of motorman when seeing |ierson on or near track—Collision- - 

Proximate cause 200
Negligence—Contributor}—Ultimate—Defective brakes—Speed. 04

SUMMARY CONVICTIONS—
See Criminal Law ; Intoxicatino Lierons.
Duplicity—Cr. Code sec. 710 . 530

SUNDAY—
See Mvnktpai. Cokpohations.

TAXES—
Effect of accepting cheque in payment of 804
Exemption—“ Buildings on mineral land ” 283
Forfeiture of land for—Caveat—Alien enenv 394
Lien for—Enforcement—Parties . . 766
Remedy for illegal assessment—Appeal—Injunction 283
Seixtire for arrears—Chattel mortgage—Priority 277
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THIRD PARTY PROCEDURE—
See Parties.

TRADEMARK-
Distinction between trademark and tradename and rights arising 

therefrom 234
Surname—Secondary meaning . 201

TRADENAME-
See Companies; Trademark.

TREATY—
Fisheries—3 mile limit—"Coast "—Island 059

TRESPASS—
See Courts; Crown.

TRIAL—
Conclusiveness of verdict 4N5
Notice of trial—Time and place—Rules 237, 238—Prematurity of 

order 798

TRUSTS—
See GARNISHMENT.
Ante-nuptial settlement—Appointment of trustee—Presumption- 

Construction of deed of settlement—"Surviving"' children 784
Precatory trust 89 266
Rights of trustee liable for mortgage debt . ..........697

UNDUE INFLUENCE—
See Deeds.

VENDOR AND PURCHASER- 
See Deeds.
Compensation for deficiency—Covenant for title—Measure for 

damages 733
Liability for agent’s misrepresentations  «ill
Purchase price notes—Defences—Maker only trustee Admissibility 

of extrinsic evidence to prove relationship—War Relief Act 805 
Purchaser's right to restitution 199
Remedies—Parties—War Relief Act 194
Rescission—Fraud—Affirmance of contract 8
Sufficiency of title—Effect of fiossession—Right to repudiation 694

WARRANTY— 
See Sale.

WAR RELIEF ACT— 
See Moratorium.
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WATERS—
See Easement».
Littoral rights—Access—Tidal stream—Navigability 686
Surface water—Interference with How—Drainage 13
3 mile limit—Court—Island . 669

WILLS—
Precatory words—Trust—Absolute estate 89. 266

WINDING-UP—
See Companies.

WORDS AND PHRASES-
“Absolute assignment" . 777
“Arising out of and in the course of employment”............ .302, 601
“Be given a month's notice to resign” 506
“ Buildings on mineral land”............................................ 283
'Case of s|iecial importance or difficulty"................................. 89
“Coast”................................................................................... 659
“Concurrently with the term of a certain agreement ”......................... 16
“Desire”............................................................................................ 266
“Fere nature"................................................................................. 289
“ Have or store on his premises grain accessible to stock ” 709
“Injurious affection”.......................................... 532
“I wish”...............................................................................   89
“Owner”.......................................................................................................  711
“Personal action'*....................................................................................... 486
“Places of public entertainment”........................................... 321
“Privity and consent”................................................................................. 711
“Reasonable compensation"............................................. 404
“Satisfactory completion”...........................................................................285
“Shall carry out request and directions . . by a document

under my hand and seal”....................................................................266
“Some time previous thereto”................................................................... 530
“Sum made”.................................. 54
“Surviving”................................................................................  784
“While in the discharge of his duty” 302
“Written instructions”..................................... 642
“Written notice has been sent or given"........  298

WORKMEN'S COMPENSATION—
See Master and Servant




