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Printed for the use of the Foreign Office. July 1887.

CONFIDENTIAL.

Further Correspondence respecting the Termination of the
Fishery Articles of the Treaty of Washington of the
8th May, 1871.

No. 1.
Sir L. West to the Earl of Iddesleigh—(Received January 4, 1887.)

(No.114. Treaty.)
My Lord, Washington, December 22, 1886.

IN obedience to the instructions contained in your Lordship’s telegram of yesterday’s
date, I asked the Secretary of State for copies of his note to Mr. Phelps of the 15th
ultimo, which he immediately gave me, remarking that I might do what I liked with
them. I have accordingly forwarded copy of the note and proposal this day to the
Governor-General of Canada. .

I have, &c.
(Signed) L. S. SACKVILLE WEST.

No. 2.

Sur J. Pauncefote to Sir R. Herbert.
Foreign Office, January 5, 1887.

[Transmits copy of Sir L. West’s No. 109, Treaty, of December 17, 1886 : see
Confidential No. 5398, p. 1756*, No. 189*.]

No. 3.
Sir J. Pauncefote to Sir R. Herbert.

' Foreign Office, January 5, 1887.

I AM directed by the Earl of Iddesleigh to transmit to you a copy of a despatch
from Her Majesty’s Minister at Washington, relative to the proposed appointment of a
Commission to collect sworn evidence in regard to the claims of United States’ fishermen
for losses alleged to have been inflicted upon them by British officials ;* and I am to -
request that you will state to Mr. Stanhope that his Lordship considers it might be well
to suggest to the Canadian Grovernment the desirability of obtaining sworn evidence on
their side in view of any claims which may eventually be preferred by the United States”
Government in connection with the North Americaln fisheries. :
' am, &ec. . ' S

(Signed) - JULIAN PAUNCEFOTE.

Sir,

60 Confidential No. 5898, p: 175; No. 190 <. *"
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No. 4.

The Earl of Iddesleigh to Sir L. West.
(No. 1. Treaty.) .
"Sir, . Foreign Offfice, January 6, 1887.
WITH reference to your despatch No. 86 of the 24th September last, I transmit
to you herewith, for communication to the United States’ Government, copy of a
despatch from the Governor-General of Canada, inclosing a Report from his Government
on the case of the United States’ fishing-vessel ¢ Crittenden.”’*
I am, &c.
(Signed) IDDESLEIGH.

No. 5.

Mr. Bramston to Sir J. Pauncefote.—(Received January 6.)

{Coniidential.)
Sir, Downing Street, January 5, 1887.

WITH reference to your letter of the 21st ultimo relating to the proposals made
by the United States’ Government for an ad interim arrangement on the subject of the
North American fisheries, I am directed by Mr. Secretary Stanhope to transmit to_you,
for the information of the Earl of Iddesleigh, copies of a telegraphic correspondence
which has passed on the subject with the Governor-General of Canada, together with a
copy of a despatch addressed to the Marquis of Lansdowne on the subject, dated the
30th ultimo.

I am, &e.
(Signed) JOHN BRAMSTON.

Inclosure 1 in No. 5.
Mr. Stanhope to the Marquis of Lansdowne.

(Telegraphic.) Douning Street, December 27, 1886.
YOU will shortly receive from Minister at Washington a despatch from Bayard to
Phelps of the 15th November last, with proposal for settlement ad interim of fisheries
dispute. Ask your Government to report to Her Majesty’s Government their views
thereupon at earliest possible moment. :

Inclosure 2 in No. 5.

The Marquis of Lansdowne to Mr. Stanhope.

(Telegraphic.) : ~ December 27, 1886.
PROPOSAL received for a settlement of fishery question from British Minister at
Washington. Am I at liberty to communicate to him direct views of my Government?

Inclosure 3 in No. 5.
M. Stanhope to the Marquis of Lansdowne.

(Telegraphic.) Douning Street, December 29, 1886.
YOURS 27th,
Views of your Government on proposals for settlement fishery question should be
communicated direct to Her Majesty’s Government, not to West.

* See Confidential No. 5398, Inclosures in No,.187.
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Inclosure 4 in No. 3.

Mr. Stanfope to the Marquis of Lansdowne.
(Sceret.)
My Lord, Douning Street, December 30, 1886

I BAVE the honour to transmit to you herewith, to be laid before your Govern-
ment, a copy received through the Foreign Office of a note froin the United States’
Minister at this Court,* inclosing an outline for an ad interim arrangeraent between the
British and United States’ Governments on the subject of the North American fisheries,
accompanied by a despatch from Mr. Bayard containing some observations thereon.

On the receipt of these papers, Her Majesty’s Minister at Washington was desired
by telegram to obtain copies of Mr. Bayard’s despatch to Mr. Phelps of the 15th
November and of the proposals for an arrangement, and he was desired, if the United
States’ Government had no objection, to transmit these copies direct to you. _

In my telegram of the 27th December I requested you to obtain at the earliest
possible moment from your Government their views on Mr. Bayard’s proposals, and to
rcport them to Her Majesty’'s Government.

I need now only add that Her Majesty’s Government await with much interest the
result of this reference to your Ministers.

I have, &c.
(Signed) E. STANHOPE.

No. 6.
Sir L. West to the Earl of Iddesleigh.—(Received January 7, 1887.)

(No. 115. Treaty.)
My Lord, Washington, December 24, 1886.

I HAVE the honour to acknowledge the receipt of your Lordship’s despatch No. 69,
Treaty, of the Sth instant, and to inform your Lordship that I have duly advised
Mr. Bayard that Her Majesty’s Government have called upon the Canadian Government
for a Report on the alleged inhospitable treatment by the Canadian authorities of the
American fishing-schooners ¢ Laura Sayward ”* and “ Jennie Scavers.”

I have, &c.
(Signed) L. 8. SACKVILLE WEST.

No. 7.

Sir R. Herkert to Sir J. Pauncefotc.—(Received January 10.)
Sir, Downing Street, January 8, 1887.
WITH reference to the letter from this Department of the 23rd November last,
respecting the alleged proceedings of the Canadian authorities in the case of the United
States’ fishing-vessels ¢ Pearl Nelson” and ¢ Everitt Steele,” I am directed by
Mr. Secretary Stanhope to transmit to you, to be laid before the Earl of Iddesleigh, a
copy of a despatch which was addressed to the Governor-General of Canada on the 22rd
November, together with a copy of the reply which has now been received from Lord

Landsdowne. .

I am to state that copies of the Governor-General’s previous despatches referred to
in the one now sent—Nos. 282 and 283 of the 29th November—were communicated to
the Foreign Office in the letter from this Department of the 16th ultimo.t

Iam, &ec.
(Signed) ROBERT Q. W. HERBERT.

¢ Mr. Phelps, December 3, 1886. See Coanfidential No. 5398, p. 187, No. 15%.
+ Ibid,, p. 149, No. 167.
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Inclosure 1 in No. 7.

Mr. Stanhope to the Marquis of Lansdowne.

My Lord, Downing Sireet, November 22, 1886.
WITH refercnce to my telegram of the 6th instant, I have the honour to transmit
to you, for communication to your Government, copies of two letters from the Foreign
Office, with their inclosures, respecting the alleged proceedings of the Canadian authorities
in the case of the United States’ fishing-vessels « Pearl Nelson ”” and ¢ Everitt Steele.”
T shall no doubt be favoured shortly with the Report on the subject requested in my
telegram.
I have, &ec.
(Signed) EDWARD STANHOPE.

Inclosure 2 in No. 7.
The Marquis of Lansdowne to Mr. Stankope.

Sir, Government House, Ottawa, December 20, 1386,

I HAD the honour of receiving your despatch of the 22nd November in regard to
the case of the * Everitt Steele” and “ Pearl Nelson,” recently detained at Shelburne
and Arichat, Nova Scotia, for non-compliance with the Customs Regulations of the
Dominion.

2. The circumstances under which the conduct of these vessels attracted the
attention of the Customs authorities were set out in the Privy Council Orders of the
18th November, certified copies of which were forwarded to you under cover of my
despatches of the 29th November.

3. The information contained in these documents was obtained in order to comply
with the request for a Report on thesc two cases which you had addressed to me by
telegram on a previous date. 1 bave now carefully examined the fuller statements made
by Mr. Bayard, both as to the facts and as to the considerations by which the conduct of
the Jocal officials should, in his opinion, have been governed. You will, T think, find, on
reference to the Privy Council Orders alrcady before you, that the arguments advanced
by Mr. Bayard have been sufficiently met by the observations of my Minister of Marine
and Fisheries, whose Reports are embodied in those Orders.

4. It is not disputed that the “ Everitt Steele” was in Shelburne Harbour on the
25th March, and sailed thence without reporting. In consequence of this omission on
the master’s part his vessel was, on her return to Shelburne in September, detained by
the Collector. The master having explained that his presence in the harbour had been
occasioned by stress of weather, and that his failing to report was inadvertent, and this
explanation having been telegraphed to the Minister at Ottawa, the vessel was at once
allowed to proceed to sea; her release took place at noon on the day following that of
her detention.

5. In the case of the “Pearl Nelson” it is not denied that nine of her crew were
landed in Arichat Harbour at a late hour on the evening of her arrival, and before the
master had reported to the Custom-house. It is obvious that if men were to be allowed
to go on shore under such circumstances, without notification to the authorities, great
facilities would be offered for landing contraband goods, and there can be no question
that the master, by permitting his men to land, was guilty of a violation of sections 25
and 180 of the Customs Act. There seems to be reason to doubt his statement that he
was driven into Arichat by stress of weather; but, be this as it may, the fact of his
having entered the harbour for a lawful purpose would not carry with it a right to evade
the Law to which all vessels frequenting Canadian ports are amenable. In this case, as
in that of the “Everitt Steele,” already referred to, the statement of the master that
his offence was due to inadvertence was accepted, and the fine imposed at once
remitted.

6. I observe that, in his despatch relating to the first of these cases, Mr. Bayard
insists with much earnestness upon the fact that certain “prerogatives” of access to the
territorial waters of the Dominion were specially reserved under the Convention of 1818
to the fishermen of the United States, and that a vessel cntering a Canadian harbour for
any purpose coming within the terms of Article I of that Convention has as much right
to be in that harbour as she would have to be upon the high seas ; and he proceeds to
institute a comparison between the detention of the “Everitt Steele’” and the wrongfuk
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seizure of a vessel on the high seas upon the suspicion of being engaged in the Slave
Trade. Mr. Bayard further calls attention to the special consideration to which, from
the circumstances of their profession, the fishermen of the United States are, in his
opinion, entitled, and he dwells npon the extent of the injury which would result to them
if they were debarred from the exercise of any of the rights assured to them by Treaty
or Convention.

7. I observe also that in Sir Julian Pauncefote’s leiter inclosed in your despatch
it is stated that the Secretary of State for Foreign Affairs wishes to urge upon the
Dominion Government the great importance of issuing stringent instructions to its
officials not to interfere with any of the privileges expressly reserved to United States’
fishermen under Article I of the Convention of 1818.

S. T trust that the explanations which I have already been able to give in regard to
the cases of these vessels will have satisfied you that the facts disclosed do not show any
necessity for the issuing of instructions other than those already circulated to the local
officials intrusted with the exccution of the Customs and Fishery Law.

9. There is certainly no desire on the part of my Government (nor, I believe, does
the conduct of the local officials justify the assumption that such a desire exists) to
curtail in any respect the privileges enjoyed by United States’ fishermen in Canadian
waters. It cannot, on the other hand, be contended that because these privileges exist
and are admitted by the Government of the Dominion, those who enjoy them are to be
allowed immunity from the Regulations to which all vessels resorting to Canadian waters
are, without exception, subjected under the Customs Act of 1883 and the different
Statutes regulating thz fisheries of the Dominion.

10. In both of the cases under cousideration there was a clear and undoubted
violation of the law, and the local officials would have been culpable if they had omitted
to notice it. That there was no animus on their part or on that of the Canadian
Government is, I think, ciearly proved by the promptitude with which the circumstances
were investigated, and the rcadiness shown to overlook the offence and to remit the
penalty incurred as soon as proof was forthcoming that the offence had been uninten-
tionally committed. In support of this view I would draw your attention to the letter
(sec inclosure to my despatch of the 29th November) of Mr. Phelan, the Consul-
General for the United States at Halifax, who has expressed his own satisfaction at the
action of the authorities in the case of the *“Pearl Nelson,” and who also refers to a
communication received by him from the Department of State, in which it is stated that
the conduct of the Assistant Commissioner of Customs in dealing with two other cases of
a somewhat similiar complexion “shows a proper spirit.”’

: T have, &c.
(Signed) LAXNSDOWNE.

No. 8.
The Earl of Iddesleigh to Mr. Phelps.

Sir, Foreign Office, January 11, 1887.

HER Majesty’s Government nave considered the request contained in your note of
the 2nd ultimo, to the effect that the owners of the ¢« David J. Adams ” may be furnished
with copies of the original Reports, stating the charges on which that vessel was seized
by the Canadian authorities; and I have now the horour to state to you that if the
owners of this vessel are legally cntitled to be furnished with those Reports, they can
obtain them by the process of the Courts; and there seems no ground for the inter-
ference of Her Majesty’s Government with the ordinary ccurse of justice.

As regards the means of obtaining information for the purposes of the defence, T
would point out that in the Report of the Canadian Minister of Marine and Fishery, of
which a copy was communicated to you on the 23rd July last, it is stated that, from a
date immediately after the seizure, “ there was not the slightest difficulty in the United
States’ Consul-Greneral and those interested in the vessel obtaining the fullest informa-
tion;” and that, ““apart from the general knowledge of the offences which it was claimed
the master had committed, and which was furnished at the time of the seizure, the most
technical and precise details were readily ohtainable at the Registry of the Court, and
from the Solicitors for the Crown.”

With respect to the statement in your note, that a clause in the Canadian Act of
the 22nd May, 1868, to the effect that, “In case a dispute arises a8 to whether any
seizure has (])r has not been legally made, or as to whether the person seizing waé or was

[500]
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not authorized to seize under this Act, the burden of proving the illegality of the seizare
shall be ou the owner as claimant,” is in violation of the principles of natural justice, as
well as of those of the common law, I have to observe that the Statute referred to is
cap. 61 of 1868, which provides for the issue of licences to foreign fishing-vessels, and for
the forfeiture of such vessels fishing without a licence; and that the provisions of
Article 10, to which you take exception, are commonly found in laws against smuggling,
and are based on the rule of law that a man who pleads that he holds a licence or other
similar document shall he put to the proof of his plea, and required to produce the
document,
I beg leave to add that the provisions of that Statute, so far as they relate to the
issue of licences, have heen in operation since the year 1870. '
I have, &e.

(Signed) IDDESLEIGH.

No. 9.

The Earl of Iddesleigh to Sir L. West.

(No. 2. Treaty.)

Sir, Foreign Office, January 11, 1887.
WITH reference to my despatch No. 74, Treaty, of the 24th ultimo, I transmit to

you hercwith, for communication to the United States’ Government, a copy of a despatch

from the Governor-General of Canada relative to the cases of the American fishing-

vessels ¢ Pearl Nelson ”’ and ¢ Everitt Steele,”’*
I am, &c.

(Signed) IDDESLEIGH.

¥o. 10.
Sir J. Pauncefote to Sir R. Herbert.
' Foreign Office, January 11, 1887.
[Transmits copy of letter to Mr. Phelps of January 11, 1887 : ante, No. 8.]

No. 11.
Sir J. Pauncefote to Sir L. West.

. Foreign Office, January 13, 1887.
WITH reference to previous correspondence, I transmit to you herewith, for com-
munication to the United States’ Government, a copy of a Report by the Minister of
Justice of the Dominion of Canada upon the seizure of the American fishing-vessel
“David J. Adams.”*

(No. 3. 'Trealy.)
Sir,

I am, &ec. .
‘(For the Secretary of State),
(Signed) JULIAN PAUNCEFOTE.

No. 12.

Sir J. Pauncefote to Mr. Phelps.

Sir, Foreign Qffice, January 14, 1887.
WITH reference to my predecessor’s note of the 30th November last, I have the
honour to transmit to youa copy of a Report from the Canadian Minister of Justice upon
the seizure of the American fishing-vessel “David J. Adams.”+
I have forwarded a copy of this Report to Her Majesty’s Minister at Washington,

for communication to the United States’ Government.
I have, &e.
(For the Secretary of State),
.(Signed) - JULIAN PAUNCEFOTE.

* Inclusure 2 in No. 7. 1 See Confidential No.5584~7., p. 157, Inclosure 8 in No. 180.
' ‘ 895
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No. 13,

Myr. Bramston to Sir J. Pauncefote.—(Received January 14.)

Sir, Downing Street, January 14, 1887,

I AM directed by Secretary Sir Henry Holland to transmit to you, to be laid before
the Marquis of Salisbury, a copy of a despatch from the Governor-General of Canada,
forwarding a schedule of certain papers relating to the Fisherics question, which it is
proposed to lay before the Canadian Legislature on its reassembling.*

For convenience sake, the observations of this Department on the various papers
proposcd to be given have been made in the last column of the schedule ; and Sir Henry
Holland would be glad to learn, at Lord Salisbury’s early convenience, whether thesc
suggestions meet with his Lordship’s concurrence.

It will be observed that the question of the presentation of certain papers included
in the list falls morc especially for the consideration of the Secretary of State for Foreign
Affairs,

I am, &ec.
(Signed) JOHN BRAMSTON.

No. 14.
Sir J. Pauncefote to Mr. Bramston.

Sir, Foreign Office, January 17, 1887.

IN reply to your leiter of the 14th instant, relative to correspondence which the
Canadian Government propose to publish relative to the North American fisheries, I am
directed by the Marquis of Salisbury to return to you, to be laid before Sir Henry
Holland, the list of confidential papers, in which his Lordship’s suggestions have been
marked in red ink.

1 am to request that, when the list is finally settled, a copy of it may be sent to this
Office, showing each separate paper which the Secretary of State may authorize the
Canadian Government to publish, and that in cases where passages only are to be omitted
a copy of each such paper may accompany the list marked, so as to show exactly what
passages are to be omitted.

It will be desirable that this list should be sent to the Foreign Office as soon as
possible in view of the completion of the Blue Book which it is desired to lay before
Parliament at the commencement of the next Session.

I am, &e.
(Signed) JULIAN PAUNCEFOTE.

No. 13.
Sir L. West to the Earl of Iddesleigh.—(Received January 18.)

(No. 1. Treaty.)
My Lord, ' Washington, January 6, 1887.

I HAVE the honour to acknowledge the receipt of your Lordship’s despatch No. 74,
Treaty, of the 24th ultimo, and to inform your Lordship that I have communicated the
Reports therein inclosed from the Government of Canada, relative to the cases of the
American fishing-vessels “ Pearl Nelson” and ¢ Everett Steele,” o the United States’
Government.

I have, &c.

(Signed) L. 8. SACKVILLE WEST.

|  ® Not printed.
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No. 16.
Sir L. West tc the Ear! of Iddesleigh——(Received January 18.)

(No. 2. Treaty.)
My Lord, Washington, January 7, 1887.

I HAVE the honour to inclose to your Lordship herewith an article from the New
York “ Times”’ on Canada’s new Fishery Law, which, it is asserted, will vastly intensify
the bitterness of the quarrel if put in force.

T have, &ec.
(Signed) J. 8. SACKVILLE WEST.

Inclosure in No. 16.
Exiract from the New York « Times ** of January 6, 1887,

Cavapa’s NEW Frsaery Law.—Some absurd despatches have recently been
published representing the Dominion authorities as much disturbed lest they acted
unlawfully in confiscating the ““ Highland Light > before the Royal assent had been affixed
to the new Fishery Act. The offence of which Captain Ryder was guilty has really been
punishable by confiscation for many a year under laws unquestionably authorized by the
Treaty of 1818. Even the new Fishery Act, proclaimed within a few days at Ottawa,
follows the language of the old Statute in all that part of it which relates to foreign
vessels fishing within a marine league of the Canadian coast. Until the new Act went
into force the onc for which it is a substitute remained valid. Hence, the ¢ Highland
Light,” which, as proved by the voluntary written confession of her captain, was engaged
in fishing 1 miles from the shore, was liable to seizure and condemnation under the old
Act as under the new. Tt is impossible that the Dominion authorities can be in doubt
about the validity of their action in the case of this schooner.

But there is a point of greater importance than the one which occasioned this
singular blunder in the despatches. The essential difference between the new Act and
the one of sixteen ycars ago, which it amends, consists in the introduction of a clause
which applies the penalty of confiscation to an offence not brought within the purview of
the previous Act. The Law of 1870, amending that of 1868, prescribed the forfeiture of
any vessel, with her stores and cargo, found unlawfully “ fishing, or preparing to fish, or
to have been fishing,” in Dominion waters. The Law of 1886, which received the Royal
assent on the 26th November, and has now been proclaimed at Ottawa, applies this penalty
of confiscation to any fishing-vessel that ‘‘has entered such water for any purpose
not permitted by Treaty or Convention or by any Law of the United Kingdom or of
Canada for the time in force.”

Now, the effeet of this new Statute will obviously be to allow the infliction of the
extreme penalty of condemnation and sale upon American vessels for comparatively
trivial offences, such as have been repeatedly punished during the past year by afine of a
few hundred dollars at the utmost, and often merely by detention or warning off. The
Circulars issued by the Dominion Government have declared that the only purposes for
which American fishing-vessels will be allowed to enter Canadian waters, in the absence
of a Reciprocity Treaty, are for the procuring of wood, water, shelter, and repairs. It is
well known that scores of them have ventured in for other purposes or have performed
other acts while entering for some one of the permitted purposes. For example, they
have bought bait, or ice, or coal, or provisions, or fishing tackle; they have landed
or taken on men; they have called at the Post Office for letters from home, which
they expected to find directed to villages on the Canadian coast. These they supposed to
be either unobjectionable acts or commercial rights directly assured to them by the mutual
statutes of Parliament and Congress, opening reciprocally the ports of the United States
and of Great Britain and her Colonies to all vessels of both countries. Canada, however,
insisted and still insists that no privileges have ever been granted to fishing-vessels save
the four mentioned in the Treaty of 1818.

But when these disputable offences were committed, during the past year Canada, in,
seeking to punish them, found that under her existing Fishery Law of 1870 the
only offence recognized was that of fishing, or preparing to fish, in her waters. Hence
she was forced to treat them as offences against her Customs Laws. But under these latter
such breaches of Regulations could only be punished by fines. Hence she hastened so to
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alter her Fishery Law as to bring within its scope even slight infringements of harbour rules
though committed by vessels well known to be engaged only in deep-sea fishing beyond
the limits, Should she, during the coming season, proceed to put her new Act into
execution by confiscating American schooners for merely calling at a port for fresh
vegetables or for public or family news—technical offences hitherto deemed sufficiently
rebuked gy a warning or a fine—the bitterness of last years quarrel will be vastly
intensified.

No. 17.

Mr. Meade to Sir Pauncefote—(Received January 18.)

(Confidential.)
Sir, Downing Street, Junuary 18, 1887.

WITH recference to the letter from this Department of the 5th instant and to
previous correspondence respecting the United States’ proposals for an ad interim
arrangement on the Fisheries question, I am directed by Secretary Sir H. Holland to
transmit to you, to be laid before the Marquis of Salisbury, the decypher of a telegram
and a copy of a confidential Jespatch from the Governor-Gencral of Canada on the
subject.

I am, &ec.
(Signed) R. H. MEADE.

Inclosure 1 in No. 17.
The Marquis of Lansdowne to Mr. Stanhope.

(Telegraphic.) {Received Januury 7, 1887.)
MY Confidential despatch 28th December.
Am able to state positively that we shall resist Bayard proposal in present shape.
We are, however, prepared to accept in substance position laid down in Clarendon Bruce
despatch 11th May, 1866.

\

Inclosure 2 in No. 17.

The Marquis of Lansdowne to Mr. Stanhope.
(Confidential.)
Sir, Government House, Ottawa, December 2S, 1886,

I HAVE the honour to inforin you that T have received from Sir Lionel West a
despatch dated the 22nd insiant, inclosing copies of a letter from Mr. Bayard to
Mr. Phelps dated the 15th November, 1686,* and of a Memorandum in which is contained
the draft of a proposal by Mr. Bayard ¢ for the settlement of all questions in dispute in
relation to the fisheries on the north-eastern coasts of British North America.” These
papers, of which printed copies were sent to me, have no doubt been transmitted to you
through the Foreign Office.

2. 1 have referred Mr. Bayard’s letter and the Memorandum to my Advisers, and I
shall, as soon as possible, lay before you the formal expression of their opinion upon the
" subject. As, however, many Members of my Government are absent from their Offices
at this season of the year, and as some time must necessarily elapse before Mr. Bayard’s
proposal can be reviewed at length, it is as well that I should, without further loss of time,
make you aware of some of the objections to which it is open, and which will, T have no
doubt whatever, be made to it. .

3. I would, before going further, observe that I have read with satisfaction
Mr. Bayard’s expression of his hope that advantage will be taken of the pgnod of
“ comparative serenity” which is likely to prevail during the nest few months, in order

* Inclosures in Mr. Phelps’ note, December 3, 1886.

{600] D
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to arrive at an understanding which might put an end to any doubts which now exist
with regard to the rights and privileges of United States’ fishermen in Canadian
waters.

4. I should, however, he slow to admit that the proccedings taken by the Canadian
authorities during the past fishing season deserved to be characterized in the terms
applied to them by Mr. Bayard., The Reports which I have from time to time had the
honour of sending to you have shown that the acts of interference which Mr. Bayard
describes as involving the unjust and unfriendly treatment of citizens of the United
States were rendered. necessary in consequence of the violation by them of the laws to
which all vessels resorting to Canadian waters are, without exception, amenable,

5. My Government does not yield to that of the United States in its desire to
reduce within the narrowest limits the occasions for interference with the fishermen of
the Iatter Power, and should it prove to be the case that there is no prospect of the
establishment of closer and mutually advantageous relations between the two countries,
either in respect of the fish trade and fishing or of commereial intercourse generally, it
will certainly be desirable that steps should be taken to determine heyond dispute the
precise lmits which divide the waters in which Canadian fishermen have the exclusive
right of fishing from those in which that right is common to fishermen of all nations. A
proposal for the appointment of a Mixed Commission to which this duty should, subject
to the concurrence of the Governments of the Powers interested, be intrusted, was, as
Mr. Bayard points out, made in the year 1866 by the American Government, and formed
the subject of negotiations which were eventually superseded by those which led to the
Treaty of 1371, and to the appointment of the Halifax Commission, whish, however,
did not deal with the question of the limits of the territorial waters of Canada. If
Mr. Bayard had simply reverted to the Adams-Clarendon Memorandum of 1866,
omitting the concluding paragraph, to which objection was taken at the time by Lord
Clarendon, and which, as Mr, Bayard, at p. 2 of his letter, points out, is not contained in
the Memorandum which he now submits, 1 should have regarded more hopefully than I
do at this moment the prospect of an understanding heing arrived at before another
fishing season commences.

G. The 1st Article, however, of the draft proposal now submitted by Mr. Bayard,
while in other respects following closely the Adams-Clarendon Memorandum, differs
from that Memorandum, not only in the omission of the final paragraph of the latter,
but also in that it adds (see Mr. Bayard’s draft Article !, Subsection 1) the important
stipulation, that the bays and harbours from which American fishermen are in the future
1o be excluded, save for the purposes for which entrance into the bays and harbours is
permitted by said Article, are hereby agreed to be taken to be such bays and harbours
only as are 10, or less than 10, miles in width.

7. This reservation would involve the surrender of the exclusive right of fishing in
bays which have hitherto been regarded as beyond all question within the territerial
waters of Canada, such, for instance, asthe right of fishing in the inner waters of the Bay
des Chaleurs at points 40 or 50 miles from its mouth, which, roughly speaking, may be
said to be less than 20 miles wide at its opening.

8. T observe that Mr. Bayard in that part of his letter which refers to this suggestion,
has cited Conventions entered into by France and Great Britain in 1839, and subse-
quently by other European Powers, in support of his contention that there should be no
exclusive right of fishing in bays measuring more than 10 miles at their opening. It is,
[ think, obvious that local arrangements of this kind must be made with reference to the
geographical peculiarities of the coasts which they affect, and to the local conditions
under which the fishing industry is pursued in different parts of the world, and that it
does not by any means follow that because the 10-mile limit is applicable upon portions
of the coast of the Continent of Europe, it is therefore applicable under the peculiar
circumstances, geographical and political, which are present in the case of the North

" American Continent. A reference to the action of the United States’ Government, and
to the admissions made by their statesmen in regard to bays on the American coasts,
wiil, T think, strengthen this view of the case. The award in regard to the Bay of-
Fundy, upon which Mr. Bayard also relies in this part of his argument, was, I believe, -
justified mainly upon the ground that one of the headlands which formed this bay was
in the territory of the United States, and that it could not therefore be regarded as a
Canadian Bay.

9. The ad interim arrangement embodied in Article 2 of the Memorandum
prejudges in favour of the United States one of the most important of the points which
have been in dispute, by deciding adversely to Canada the construction which is to be
placed upon Imperial and Canadian Statutes, the proper interpretation of which is at this
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moment the subject of litigation before the Canadian Courts. It is to be observed that
this Article might, in the event of the failure of the two Governments to arrive at a
definitive arrangement, a contingency which, considering the relations of the United
States’ Senate and the President, cannot be dismissed from our contemplation, remain in
operation for an indefinite time, greatly to the disadvantage of the people of this
country.

10. The procedure suggested in Article 3 for the investigation on the spot of all cases
of trespass by the United States’ fishing-vessels appears to be open to criticism, as

" capable of being used for the purpose of frustrating the ends of justice. I would submit
that no case has yet been made out for depriving of their jurisdiction, particularly in
those cases where the offence must ez hypothest have been committed within the
territorial waters of the Dominion, the properly constituted and trustworthy Tribunals of
this country, and substituting for them an irregularly composed Court of ¥irst Instance,
such as that which would come into existence if this Article were to be adopted.

11. Article 4 prejudges in favour of the United States the important question which
has arisen as to the commercial privileges to which United States’ fishing-vessels are
entitled while in Canadian waters. My Government will, I have no doubt, insist upon the
necessity of maintaining the distinction made by the Convention of 1818 between fishing-
vessels cndeavouring to use Canadian bays and harbours as a basis of operations from
which to prosecute their industry in competition with Canadian fishermen, and trading
vessels resorting to such bays and harbours in the ordinary course of business.

12. The history of the negotiations which preceded the Convention of 1818 makes
it perfectly clear that the purchase of bait was not one of the purposes for which it was
intended that United States’ fishing-vessels should have a right of entering Canadian
waters. It is, I observe, proposed by Mr. Bayard in the Article under consideration, that
this point also should be decided in anticipation against the Dominion without further
discussion.

13. Under Article 5 it is assumed that the seizures and detentions which have
taken place during the past season in consequence of non-compliance by United States’
fishermen with the Customs laws of Canada have in all cases involved the violation of
the Treaty of 1818 by the Canadian authorities, and we are accordingly invited, before
submitting our case to examination by the proposed Mixed Commission, to relcase all
United States’ fishing-vessels now under seizure for a breach of our Customs laws, and
to refund all fines exacted for such illegality. We are, in other words, before going
into Court, to plead guilly to all the counts contained in this part of the indictment
against us.

14. Indeed, if Mr. Bayard’s proposal be considered as a whole, it amounts to this:
that the Government of the Dominion is to submit its conduct in the past, and its rights
in the future, to the arbitrament of a Commission, without any assurance whatever that
the recommendations of that Commission are likely to be accepted by Congress, and
that before the inquiry commences it is to place upon record the admission that it has
been in the wrong upon all the most important points in the controversy. Such an
admission would involve the public renunciation of substantial and valuable rights and
privileges for all time, without any sort of equivalent as compensation. Mr, Bayard can,
I venture to think, scarcely expect that my Government should agree to so one-sided a
proposal, or should make, without any return, concessions so damaging to the interests of
this country or so injurious to its self-respect.

156. I trust that Her Majesty’s Government will, to the utmost of its ability,
discourage that of the United States from pressing these proposals in their present
shape, and will avoid any action which might induce the belief that the offer embodied
in them is one which deserves a favourable reception at the hands of the Government of
the Dominion.

I have, &ec.

(Signed) LANSDOWNE.
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No. 18.
Telegram communicated by Reuter, January 19, 1887.

THE Foreign Affairs Committee of the House of Representatives has issued its
Report on the Canadian Fisheries question. The Committee recommends that so long
as American fishing-vessels in Canadian waters are excluded from touching or trading at
Dominion harbours, a similar course should be observed in American ports with regard to
Canadian vessels, -

Washington, January 19, 1887.

No. 19.
Sir J. Pauncefote to Sir R. Herbert.
Foreign Office, January 19, 1887.
[Transmits copy of Sir L. West’s No. 2, Treaty, of January 7, 1887 : ante, No. 16.]

No. 20.

Mr. Bramston to Sir J. Pauncefote.—(Received January 20.)

; Downing Street, January 19, 1887.

WITH reference to your letter of the 5th instant, respecting the North American
Fisheries question, I am directed by Secretary Sir Henry Holland to transmit to you, for
the information of the Marquis of Salishury, a copy of a despatch which he has addressed
to the Governor-General of Canada on the subject.

Sir

T am, &e.
(Signed) JOHN BRAMSTON.

Inclosure in No. 20.

Sir H. Holland to the Marquis of Lansdowne.
(Secret.)
My Lord, Downing Street, January 19, 1887.

I HAVE the honour to transmit to you, for communication to your Government, a
copy of a letter from the Foreign Office, inclosing a despatch from Her Majesty’s
Minister at Washington, from which it appears that a Bill has been introduced into the
House of Representatives for the appointment of a Commission to collect sworn evidence
upon the losses inflicted upon United States’ fishermen by the action of British
authorities.

Your Ministers will doubtless agree with Her Majesty’s Government in thinking
it desirable that the Canadian Government should take steps to collect similar evidence
on their side, in case any formal demand for compensation should hereafter be advanced
by the United States’ Government. '

I have, &c.
(Signed) HENRY HOLLAND.

No. 21,

Sir J. Pauncefote to Sir R. Herbert.

Sir, Foreign Office, January 22, 1887.

I AM directed by the Marquis of Salisbury to acknowledge the receipt of your letter
of the 18th instant, inclosing copies of a despatch and a telegram from the Marquis of
Lansdowne on the subject of the ad interim arrangement proposed by the United States’
Government for the settlement of the North American Fisheries question.

In reply, I am to state that Lord Salisbury would be glad to receive as soon as
possible the full Report upon this proposal which Lord Lansdowne promises to send after
consultation with his advisers; but that, in the meanwhile, his Lordship presumes that
Sir Henry Holland will not think it desirable that any communication upor the subject
should be made to the United States’ Government. ‘
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T am to suggest that, as the next fishing season will commence in about threc
months from the present date, it may be desirable to telegraph to Canada, urging the
importance of receiving the Repcrt of the Dominion Government with the least possible
delay.

I am, &ec.
(Bigned) JULIAN PAUNCEFOTE.

No. 22,

Question asked in the House of Commons, January 28, 1887, and Answer.

CaNADA ANUD tHE UNITED STATES.—THE FISEERIES DISPUTES.

Mr. Osborne Morgan (Denbighshire, E.) asked the Under-Secretary of State for Foreign
Aftairs, ¢ If he can, consistently with the public interests, state whether Her Majesty's
Government are taking any, and what, steps to bring about a speedy settlement of the
pending fisheries dispute between Canada and the United States of America, or if he can
hold out any Liopes that such a settlement will be effected ?”

The Under-Secretary of State (Sir James Fergusson) (Manchsster, N.E.)—My
answer to the Right Honourable and learned gentleman is in tenour with what was
stated by the First Lord of the Treasury last night. Her Majesty’s Government have
been continuously in correspondence with the Government of the United States on
the question of the extent, if any, to which fishermen from the United States shall be
permitted to fish in the Canadian waters and to enter Canadian bays and harbours, other-
wise than as prescribed by the Treaty of 1818, all subsequent Agreements having lapsed.
The House will bear in mind that the fisheries of the Dominion are, by all admissions,
very valuable. Her Majesty's Government have followed the traditional policy of
successive Administrations in maintaining the rights of the Colonies, with & desire to
conciliate the United States. Without pursuing the course of the negotiations, T may
say that a proposal has just reached Her Majesty’s Government from the Government of
Canada, which is under the consideration of Her Majesty’s Government, and which, irom
the liberality of its character, appears likely to contribute materially to the scttlement of
the disputes.

No. 23.
Sir L. West to Her Majesty’s Secretary of State, Forcign Office.—(Received January 29.)

(No. 3. Treaty.)
My Lord, Washington, January 15, 1887.

I HAVE the honour to inclose to your Lordship herewith copics of a Resolution
introduced into and passed by the House of Representatives relative to the duties on
fish.* I also inclose copies of the reply of the Secretary of the Treasury to the inquiries
contained in it, as well as copies of an article from the “ New York Times” commenting
thereupon.*  “The vigorous langrage in which the Secretary denounces Canada’s
reactionary fishery policy ”” will be found on pp. 13 and 15, and is certainly not calculated
to allay irritation.

The Dominion of Canada is said to exclude ¢ brutally ” American fishermen from
Canadian ports, and its officers arc accused of displaying “passionate spite’’ in the
discharge of their duties.

With regard to the Reciprocity Treaty of 1854, Secretary Manning says (p. 13):
“I can but think that, if that Treaty of 1854 had remained in force till this day, the two
peoples—divided by a boundary-line which can only with difficulty be discerned, from the
Aretic Ocean to the Pacific, from the Pacific to Lake Superior, and from Lake Ontario
to the Atluntic, would now be one people, at least for all purposes of production, trade,
and business.”

The abrogation of this Treaty, therefore, he considers unfortunate, but no mention
is made of the fact that it was denounced by the United States’ Government, which has
persistently refused to take any steps in favour of its renewal, and that all the overtures
of the Canadian Government to this end have been rejected. The terms “brutal” and

& Not printed.
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* passionate spite ” are, nevertheless, applied to a Government protecting its rights under
a Treaty the stipulations of which it has beeu forced to have recourse to by the United
States” Government itself. '
1 have, &e.
(Rigned) L. 8. SACKVILLE WEST.

No. 24.
Mr. Phelps to the Marguis of Salisbury.—(Received January 29.)

My Lord, Legation of the United States, London, January 26, 18387

VARIOUE circumistances have rendeved inconvenient an carlier veply to Lord
Iddesleigh’s note of the 30th November, on the subject of the North American fisheries.
And the termination of the fishing season has postponed the wore immediate necessity of
the discussion. But it seems now very important that before the commencewment of
another season a distinct understanding should be veached between the United States’
Government and that of Her Majesty, relative to the course to be pursued by the
Canadian authorities toward American vessels.

It is not without surprise that T have vead Lord Iddesleigh’s remark in the note
above mentioned, referring to the Treaty of 1818, that Iler Majesty’s Government “ have
not as yet been informed in what respect the constraction placed upon that instrument by
the Government of the United States differs from their own.”  Had his Lordship perused
more attentively my note to his predecessor in office, Lord Rosebery, under date of the
2nd June, 1886, to which reference was made in wmy wote to Lord lddesleigh of the 11th
September, 1886, 1 think he could not have failed to apprehend distinetly the construction
of that Treaty for which the United States” Gevernment contends, and the reasons and
arguments upon which it is founded. I have again respectfully to vefer your Lordship to
my note to Lord Rosebery of the 2nd June, 188G, for a very full and, I hope, clear,
exposition of the ground taken by the United States’ Government on that point. It is
unnecessary to repeat it, and 1 am unable to add to it.

In reply to the observations in my note to Lovd Iddesleigh of the 11th September,
1886, on the point whether such discussion should be suspended in these cases until the
result of the judicial procecdings in respect to them should be made known, a proposi-
tion to which, as T stated in that note, the United States’ Govercment is unable to accede,
his Lordship cites in support of it some language of Mr. Fish, when Secretary of State of
the United States, addressed to the United States’ Consul-General at Montreal, in May
1870. From the view then cxpressed by My, Fish the United States’ Government has
neither disposition nor cccasion to dissent. But it cannol regard it as in any way
applicable to the present case.

It is true, beyond question, that when o private vessel is seized for an alleged
infraction of the laws of the country in which the scizure takes place, and the fact of the
infraction or the exaet legal construction of the lacal Statute claimed to be transgressed
is in dispute, and 1s in process of determination by the proper Tribunal, the Government
to which the vesscl belongs will not usually interfere in advance of such determination, and
before acquiring the inforination on which it depends.  And especially when it is not yet
informed whether the conduct of the officer making the seizure will not be repadiated by
the Governinent under which he acts, so that interference will be unnecessary. This is all,
in effect, that was said by My, Fish on that occasion. In lauguage immediately following
that quoted by Lord Iddesleigh, he remarks as follows (talics being mine) :—

“The present embarrassment is, that while we have reports of several seizures upon
grounds, as stated by the interested parties, which seem to be in contravention of inter-
national law and special Treaties relating to the fisheries, these alleged causes of seizure
are regarded as pretensions of over-zealous officers of the British navy and the colonial
vessels, which will, 2s we hope and are bound in courtesy to cxpect, be repudiated by the
Courts before which our vessels are to be brought for adjudication.”

But, in the present case, the facts constituting the alleged infraction by the vessel
seized are not in dispute, except some circumstances of alleged aggravation not material to
the validity of the seizare. The original ground of the seizure was the purchase by the
master of the vessel of a small quantity of bait, from an inhabitant of Nova Scotia, to be
used in lawful fishing. This purchase is not denied by the owners of the vessel. And the
United States” Government iusists, first, that such an act is not in violation of the Treaty
of 1818; and, second, that no then existing Statute in Great Britain or Canada authorized
any proceedings against the vessel for such an act, even if it could be regarded as in
violation of the terms of the Treaty, And no such Statate has been as yet produced.
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In respect to the charge subsequently brought against the “ Adams,” and upon which
many other vessels have been seized, that of a technical violation of the Customs Act in
omitting to report at the custom-house, though having no business at the port (and in
some instances where the vessel seized was not within several miles of the landing), the
United States’ Government claim, while not admitting that the omission to report was even
‘a technical transgression of the Act,—that, even if it were, no barm haviog been done or
intended, the proceedings against the vessels for an inadvertence of that kind were, in a
high degree, harsh, unreasonable, and unfriendly, especially as for many years no such
effect has been given to the Act in respect to the fishing-vessels, and no previous notice of
a change in its construction had been promulgated.

It seems apparent, therefore, that the cases in question, as they are to be considered
between the two Governments, present no points upon which the decisions of the Courts
of Nova Scotia need be awaited or would be material.

Nor is it any louger open to the United States’ Government to anticipate that the
acts complained of will (as said by Mr. Fish in the despatch above quoted), be repudiated
as “ the pretensions of over-zealous officers of the . . . . colonial vessels.” Becanse they
have been so many times repeated as to constitute a vegular system of procedure, have
been directed and approved by the Canadian Government, and have been in nowise
disapproved or restrained by Her Majesty’s Government, though repeatedly and earnestly
protested against on the part of the United States.

It is therefore to Her Majesty’s Government alone that the United States’ Govern-
ment can look for consideration and redress. It cannot consent to become directly
or indircctly a party to the proceedings complained of, nor to await their termination
before the questions involved between the two Governments shall be dealt with.
Those questions appear to the United States’ Government to stand upon higher grounds,
and to be determined, in large part at least, upon very different considerations from those
upon which the Courts of Nova Scotia must proceed in the pending litigation.

Lord Iddesleigh, in the note above referred to, proceeds to express regret that
no reply has yet been received from the United States’ Government to the argnments on
all the points in controversy contained in the Report of the Canadian Minister of Matine
and Fisheries, of which Lord Rosebery has sent me a copy.

Inasmuch as Lord Iddesleigh, and his predecessor, Lord Rosebery, have declined
altogether, on the part of Her Majesty’s Government, to discuss these questions until
the cases in which they arise shall have been judicially decided, and as the very claborate
arguments on the subject previously submitted by the United States’ Government remain,
therefore, without reply, it is not easy to perceive why further discussion of it, on the part
of the United States, should be expected. So soon as Her Majesty’s Government consent
to enter upon the consideration of the points involved, any suggestions it way advance
will receive immediate and respectful attention on the part of the United States. Till
then, further argument on that side would seem to be neither consistent nor proper.

Still less can the United States’ Government consent to be drawn, at any time, into
a discussion of the subject with the Colonial Government of Canada. The Treaty in
question. and all the international relations arising out of it, exist only between the
Governments of the United States and of Great Britain, and between those Governments
only can they be dealt with. If in entering upon that consideration of the subject which
the United States have insisted upon, the arguments contained in the Report of the
Canadian Minister should be advaoced by Her Majesty’s Government, I do not conceive
that they will be found difficult to answer.

Two suggestions contained in that Report are, however, specially noticed by Lord
Iddesleigh, as being “in reply > to the arguments contained in my note. . In quoting the
substance of the contention of the Canadian Minister on the particular points referred to,
Y do not understand his Lordship to depart from the conclusion of Her Majesty’s Govern-
ment he had previously announced, declining to enter upon the discussion of the. cases
in which the questions arise. He presents the observations of the Report only as those
of the Canadian Minister made in the argument of points upon which Her Majesty’s
Government decline at present to enter. I do not, therefore, feel called upon to make any
answer to these suggestions. And more especially as it seems obvious that the subject
cannot usefully be discussed upou one or two suggestions appertaining to it, and considered
by themselves alone. While those mentioped by Lord Iddesleigh have andoubtedly their
place in the general argument, it will be seen that they leave quite untouched most of the
propositions and reasoning set forth in my note to Lord Rosebery above mentioned, It
appears to me that the questions cannot be satisfactorily treated aside from the cases in
which they arise. And that when discussed the whole subject must be gome into in
its entirety._
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The United States’ Government is not able to concur in the favourable view taken
by Lord Iddesleigh of the efforts of the Canadian Government < to promote a friendly
nezotiation.” That the conduct of that Government has been directed to obtaining a
revision of the existing Treaty is not to be doubted. But its efforts have been of such a
character as to preclude the prospect of a successful negotiation so long as they continue,
%mi seriously to cndanger the friendly relations between the United States and Great

ritain.

Aside from the question as to the right of American vessels to purchase bait iu
Canadian ports, such a construction has been given to the Treaty between the United
States and Great Brifain as amounts virtually to a declaration of almost complete
non-intercourse with American vessels. The usual comity between friendly nations has
been refased in their case, and in one instance, at least, the ordinary offices of humanity.
The Treaty of Friendship and Amity which, in return for very important concessions by
the United States to Great Britain, reserved to the American vessels certain specified
privileges, has been construed to exclude them from all other intercourse common to
civilized life, and to universal maritime usage among nations not at war, as well as from
the right to touch and trade accorded to all other vessels.

And, quite aside from any question arising upon construction of the Treaty, the
provisions of the Customs-house Acts and Regulations have becn systematically enforced
against American ships for alleged petty and technical violations of legal requirements, in
a manner 0 unreasonable, unfriendly, and unjust as to render the privileges accorded by
the Treaty practicallv nugatory.

It is not for a moment contended by the United States’ Government that American
vessels should be exempt from those reasonable port and Custom-house Regulations
which are in force in countries which such vessels have occasion to visit. 1f they choose
to violate such requirements, their Government will not attempt to screen them from the
just legal consequences.

But what the United States’ Government complain of in these cases, is that existing
Regulations have been construed with a technical strictness, and enforced with a severity,
in cases of inadvertent and accidental violation where no harm was done, which is both
unusual and unnecessary, whereby the voyages of vessels have been broken up and heavy
penalties incurred. That the liberal and reasopable construction of these laws that had
prevailed for many years, and to which the fishermen bad becowme accustomed, was
changed without any notice given. And that every opportunity of unnecessary inter-
ference with American fishing-vessels, to the prejudice and destruction of their business,
has been availed of. Whether, in any of these cases, a technical violation of some reguire-
ment of law had, upon close and severe construction, taken place, it is not easy to
determive. But if such Rules were generally enforced in such a manuer in the ports of
the world, no vessel could sail in safety without carying a solicitor versed in the
intricacies of yevenue and port Regulations.

It is unnecessary to specify the various cases referred to, as the facts in many of them
have been already laid before Her Majesty’s Government.

Since the veceipt of Lord [ddesleigh’s note, the United Statey’ Government has
learned with grave regret that Her Majesty’s assent has been given to the Act of the
Parliament of Canada, passed at its late Session, entitled, “ An Act further to amend the
Act respecting fishing by foreign vessels,” which has been the sabject of observation in
the previous correspondence on the subject between the Governments of the United States
and of Great Britain. By the provisions of this Act, any foreign ship, vessel, or boat
(whether engaged in fishing or not) found within any harbour in Canada, or within
3 warine miles af “any of the coasts, bays, or creeks of Canada,” may be brought into
port by any of the officers or persons mentioned in the Act, her cargo searched, and her
master examined upon oath, touching the cargo and voyage, under a heavy penalty if the
questions asked are not truly answered : and if such ship has entered such waters * for any
purpose ” not perwitted by Treaty or Convention, or by law of the United Kingdom or of
Canada for the time being in foree, such ship, vessel, or boat, and the tackle, rigging,
apparel, furniture, stores and cargo thereof shall be forfeited.”

It has been pointed out in my note to Lord Iddesieigh above mentioned, that the
S.pile limit referred to in this Act is claimed by the Canadian Government to inctude
considerable portions of the high seas, such as the Bay of Fundy, the Bay of Chaleur, and
similar waters, by drawing the line from headland to headiand. And that American
fishermen have been excluded from those waters accordingly.

It has been scen also that the term “ avy puspose not permitted by Treaty” is held
by that Government to comprehend every possible act of human intevcourse, except only
the four purposes named in the Treaty: shelter, repairs, wood, and water. ;
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Under the provisions of the recent Act, therefore, and the Canadian interpretation of
the Treaty, any American fishing-vessel that may venture into a Canadian harbour, or may
have occasion to pass through the very extensive waters thus comprehended, may be
seized at the discretion of any one of numerous subordinate officers, carried into port,
‘'subjected to search, and the examination of her master upon oath, her voyage broken up,
and the vessel and cargo confiscated, if it shall be determined by the local authorities that
she has ever even posted or received a letter, or landed a passenger in any port of Her
Majesty’s dominions in America.

And it is publicly announnced in Canada that a larger fleet of cruizers is being
prepared by the authorities, and that greater vigilance will be exerted on their part in the
next fishing season than in the last.

It is in the Act to which the one above referred to is an amendment that is found the
provision to which I drew attention in a note to Lord Iddesleigh of the 2nd December,
1886, by which it is enacted that in case of a dispute arises as to whether any seizure has,
or has not, been legally made, the burden of proving the illegallity of the seizure shall be
upon the owner or claimant.

In his reply to that note, of the 11th January, 1887, his Lordship intimates that this
provision is intended only to impose upon a person claiming a licence the burden of
proving it. But a reference to the Act shows that such is by no means the restriction of
the enactment. It refers in the broadest and clearest terms to any seizure that is made
under the provisions of the Act, which covers the whole subject of protection against
illegal fishing. And applies not only to the proof of a licence to fish, but to all questions
of fact whatever necessary to a determination as to the legality of a seizure, or the
authority of the person making it.

It is quite unnecessary to point out what grave embarrassments may atise in the
relations between the United States and Great Britain under such administration as is
reasonably to be expected of the extraordinary provisions of this Act and its amendment,
upon which it is not important at this time further to comment. ,

It will be for Her Majesty’s Government to determine how far its sanction and
support will be given to further proceedings such as the United States’ Government have:
now repeatedly complained of, and have just ground to apprehend may be continued by
the Canadian authorities.

It was with the earnest desire of obviating the impending difficulty and of preventing
collisions apd dispute until such time as a permanent understanding between the two
Governwents could be reached, that I suggested on the part of of the United States, in my
note to Lord Iddesleigh of the 11th September, 1886, that an ad interim construction of
the terms of the Treaty might be agreed on, to be carried out by instractions to be given
on both sides without prejudice to the ultimate claims of either, and terminable at the
pleasure of either. In an interview I had the honour to have with his Lordship, in which
this suggestion was discussed, I derived the .impression that he regarded it with favour.
An outline of such an arrangement was therefore subsequently prepared by the United
States’ Government, which, at the request of Lord 1ddesleigh, was submitted to him in my
note of the 3rd December, 1886.

But I observe with some surprise, that in his note of the 30tk November last, his
Lordship refers to that proposal made in my note of the }1th September, as a proposition
that Her Majesty’s Government * should' temporarily abandon the exercise of the Treaty
rights which they claim and which they conceive to be indisputable.”

In view of the very grave questions that exist as to the extent of those rights in respect
to which the views of the United States’ Government differ so widely from fhose insisted
upon by Her Majesty’s Government, it does not seem to me an unreasonable proposal, that
the two Governments by a temporary and mutual concession without prejudice, should
endeavour to reach some middle ground of ad inferim construction by which existing
fri:gdly relations might be preserved until some permanent Treaty arrangements could be
made.

The reasons why a revision of the Treaty of 1818 cannot now, in the opinion of the
United States’ Government, be hopefully undertaken, and which are set forth in my note
to Lord Iddesleigh of the 11th September, 1886, have increased in force since that note
was written. ‘

I again respectfully commend the proposal above mentionnd to the consideration of
Her Majesty’s Government.

I have, &c.

(Signed) E. J. PHELPS.

- [500] | ¥
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No. 25.
My. Bramston to Sir J. Pauncefote~~(Received January 29.)

Sir, Downing Street, January 28, 1887.

IN reply to your letter of the 17th instant, respecting the presentation to the:
Canadian Parliament of papers relating to the Fisheries question, I am directed by
Secretary Sir Henry Holland to transmit Lo you a copy of a despatch, with its inclosures,
which he has addressed to the Governor-General of Canada on the subject.

It will be seen that this despatch embodies the Marquis of Salishury’s suggestions.
without alteration.

A copy of the list of papers as proposed by the Canadian Government is inclosed in
accordance with your request.

T am, &c.
(Signed) JOHN BRAMSTON.

Inclosure in No. 25.

Sir H. Holland to the Marquis of Lansdowne.
(Confidential.) '
My Lord, Downing Street, January 19, 1887.

I HAVE had under my consideration your Lordship’s Confidential despatch of the
7th ultimo, forwarding a list of papers relating to the Fisheries question which your
Ministers propose to lay before the Canadian Parliament on its reassembling,

Subject to the observations in red ink in the last column of the list, headed
“ Remarks,” Her Majesty's Government concur in the proposal to present these papers,
with the following reservations :—

(a.) They consider that the papers in the list numbered respectively 1, 2, 3, 41,
and 52 should be omitted entirely.

(b.) No. 18 should end with the word ¢ question.”

In No. 26, paragraphs 1, 2, 3, and 9 should be omitted.

In No. 28, paragraph 9 should be omitted.

The sccond inclosure to No. 82, viz., the Foreign Office letter of the 21st June,
should be omitted.

Jn No. 37, the reference to your telegram of the 8th July should be omitted.

Your Government no doubt understand that in all cases of cypher telegrams a
paraphrase must be given instead of the original. This is not necessary with telegrams
sent in code.

I inclose a printed set of the papers referred to in (b) in which the passages have
been struck out which it is considered should not appear.

I have, &ec.
(Signed) H. T. HOLLAND.

No. 26.
Sir L. West to the Marquis of Selisbury.—(Received January 31.)

(No. 4. Treaty.)
My Lord, Washington, January 19, 1887,

I HAVE the honour to acknowledge the receipt of your Lordship’s despatch No. 1,
Treaty, of the 6th instant, and to inform your Lordship that, in obedience to the
instructions therein contained, I have communicated copy of the despatch of the
Governor-General, and of the Report which accompanied it, on the case of the United
States’ fishing-vessel « Crittenden,” to the United States’ Government.

I have, &ec.
(Signed) L. 8. SACKVILLE WEST.
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No. 27.
Sir R. Herbert to Sir J. Pauncefote.~—(Received February 2.)

X Downing Street, February 1, 1887.

- WITH reference to your letter of the 22nd ultimo respecting the proposal of the
United States’ Government for a provisional arrangement upon the Fisheries question,
I am directed by Secretary Sir Henry Holland to transmit to you, to be laid before the
Marquis of Salisbury, a copy of a telegram from the Governor-General of Canada on
the subject.

Sir

I am, &e.
(Bigned) ROBERT G. W. HERBERT.

Inclosure in No. 27.

The Marquis of Lansdowne to Sir H. Holland, M.P.
[ ]

('Telegraphic.) January 26, 1887.

REFERRING to my* telegram of the 25th January, Report on proposal of United
States’ Government will be sent home by mail of the 31st January. It is in accordance
with my Confidential despatch of the 28th December, and repeats accepted suggestions
contained in my telegram of the 7th January. No objection to confidential communica-
tion of my Confidential despateh of the 2Sth December to United States’ Government
as authoritative exposition of views of Canadian Government.

No. 28.
The Marguis of Salisbury to Sir L. West.
(Treaty.)
(Telegraphic.) Foreign Office, February 2, 1887, 4 p.M.
FISHERIES.

Propose to publish yeur despatches contained in First Revise for Parliament already
sent you. omitting your Treaty Nos. 40 and 45 of 1886, and adding your Nos. 23, 30,
31, 33, and 49.

Do you concur ?  Answer by telegraph.

No. 29.
Sir L. West to the Marquis of Salisbury.—(Received February 2, night.)
(Treaty.) .
(Telegraphic.) Washington, February 2, 1887.

EXPEDIENT to omit my No. 44, 1885, last paragraph of No. 2, second paragraph
of No. 4, Nos, 6, 11, 40, and 45, 1886 ; no objection to adding despatches as proposed.

No. 30.
Sir J. Pauncefote to Mr. Phelps.

SIR J. PAUNCEFOTE presents his compliments to Mr. Phelps, and has the honour,
by dircction of the Marquis of Salisbury, to forward the accompanying proofs of papers
which it is proposed to include in correspondence to be shortly presented to Parliament.+

Sir J. Pouncefote has the honour to request that Mr. Phelps will return these proofs
at his earliest convenience, with any observations e may wish to offer upon them.

Foreign Office, February 2, 1887.

hd CLI( your.
+ Mr. Bayard to Mr. Phelps, May 27; Mr. Phelps, Juue !; ditto, June 2; ditto, July 16; ditto,
September 11; ditto, November 27, 1886. )
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No. 81.

Sir J. Pauncefote to Sir R. Herbert.

Foreign Office, February 2, 1887.
[Transmits copy of Sir L. West’s No. 3, Treaty, of January 13, 1887 : ante, No. 23.]

No. 32.

8ir J. Pauncefote to Sir R. Herbert.

(Confidential.)
Sir, Foreign Office, February 2, 1887,

I AM directed by the Marquis of Salisbury to transmit to you a proof of papers
relative to the North American fisheries which it is proposed to lay before Parliament
forthwith ;* and I am to request that you will inform me, at your earliest convenience,

whether Sir H, Holland concurs therein.
1 am, &c.
(Signed) JULIAN PAUNCEFOTE.

No. 33.

Sir L. West to the Marquis of Salisbury.—(Received February 7.)

(No. 6. Treaty.)
My Lord, Washington, January 19, 1887.

1 HAVE the honour to inclose to your Lordship copies of a Bill which has been
introduced into the House of Representatives for the protection of American fishermen,
in consequence of the denial on the part of the Dominion Government of the right to
land and transport American fish in bond over Canadian railroads to the United States.

It is said that American capitalists interested in Canadian railroads are strongly

opposed to this Bill.
I have, &c.
(Signed) L. 8. SACKVILLE WEST.

Inclesure in No. 33.

49th Congress, 2nd Session.—H. R. 10786.

In THE HouSE OF REPRESENTATIVES.

January 17, 1887.
Read twice, referred to the Committee on Foreign Affairs, and ordered to be printed.

Mr. Belmont introduced the following Bill :—

A Bill to protect American Vessels against unwarrantable and unlawful Discriminations
in the Ports of British North America.

of Representatives of the United States of

BE it enacted by the Senate and House
e President shall be satisfied

America in Congress assembled, that hereafter, whenever th

# Second Revise for Parliament, with two insertions and two numbers omitted.
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that vessels of the United States are denied in ports of the British provinces in North
America bordering on the Atlantic Ocean, or in the waters adjacent to said provinces,
rights to which such vessels are entitled by Treaty or by the law of nations, he may, by
Proclamation, prohibit vessels bearing the British flag and coming from such ports from
entering the ports of the United States, or from exercising such privileges therein as he
may in his Proclamation define ; and if, on and after the date at which such Proclamation
takes effect, the master or other person in charge of any of such vessels shall do, in the
ports, harbours, or waters of the United States, for or on account of such vessel, any act
forbidden by such Proclamation aforesaid, such vessel, and its rigging, tackle, furniture,
and boats, and all the goods on board, shall be liable to seizure and forfeiture to the
United States; and any person or persons preventing or attempting to prevent, or aiding
any other person in preventing or attempting to prevent, any officer of the United States
from enforcing this Act, shall forfeit and pay to the United States 1,000 dollars, and shall
be guilty of a misdemeanour, and, upon conviction thereof, shall be liable to imprison-
ment for a term not exceeding two years.

Section 2. That the President may also, by such Proclamation, forbid the entrance
into the United States of all merchandize coming by land from the provinces of
British North America, and may also forbid the entrance into the United States of the
cars, locomotives, or other rolling-stock of any Railway Company chartered under the
Laws of said provinces; and upon proof that the privileges secured by Article 29 of the
Treaty concluded between the United States and Great Britain on the 8th day of May,
1871, are denied as to goods, wares, and merchandize arriving at the ports of British
North America, the President may also, by Proclamation, forbid the exercise of the like
privileges as to goods, wares, and merchandize arriving in any of the ports of the United
States; and any person violating or attempting to violate the provisions of any
Proclamation issued under this section shall forfeit and pay to the United States the sum
of 1,000 dollars, and shall be guilty of a misdemeanour, and, upon conviction thereot, shall
be liable to imprisonment for a term not exceeding two years.

Sec. 3. That whenever, after the issuance of a Proclamation under this Act, the
President is satisfied that the dernial of rights and privileges on which his Proclamation
was based no longer exists, he may withdraw the Proclamation, or so much thereof as he
may deem proper, and reissue the same thereafter when in his judgment the same shall
be necessary.

No. 34,
Sir L. West to the Marquis of Salisbury.—(Received February 3.)

(No. 7. Treaty.) .
My Lord, Washington, January 19, 1887,
WITH reference to my preceding despatch, I have the honour to inclose to your
Lordship herewith copies of a preamble and Resolution offered-in the Senate in the same
sense as the Bill introduced into the House of Representatives on the Fisheries question.
' 1 have, &c.
(Signed) L. 8. SACKVILLE WEST.

Inclosure in No. 34.
Eztract from the  Congressional Record’ of January 19, 1887.
FisaiNeg RIGHTS OF THE UNITED STATES.

Mr. Gorman submitted the following Resolution, which was read :—
“ Whereas it appears from documents laid before the Senate that the ancient rights
" of the United States’ fishermen, when bound to the north-east deep-sea fisheries, of
transit through Canadian waters, with the incidents appertaining thereto, of shelter,
repair, and provisioning in the adjacent ports, such rights being founded on international
law and on Treaty, have been obstructed by Canadian authorities, such obstruction being
attended by indignity and annoyance, and followed by great loss to the parties interested
in such fishing vessels ; and R

“Yhei}fa.s such tramsit, with its incidcats of temporary shelter, repair, and pro-

500] , . | ,
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visioning, is part of a system with the transit with similar incidents permitted to
Canadian engines, cars, vessels, and goods through the territory and territorial waters of
the United States on their way from point to point in Canada, with this distinction, that
the transit in the former case is a matter of right, based on international law and Treaty,
while in the latter case it is a matter of permission and gratuity : ‘

¢ Resolved,—That the President of the United States is authorized, whenever it shall
appear to him that there is an insistance on the part of the Canadian authorities with
the obstructions, indignities, and annoyances above recited, to issue his Proclamation
prohibiting the transit through the United States or the territorial waters thereof from
point to point in Canada, or from Canada to the ocean, of any engines, cars, goods, or
vessels proceeding from Canada.” '

No. 35.
Sir L. West to the Merquis of Salisbwry.—(Received January 31.)

(No. 9. Treaty.)
My Lord, Washington, January 21, 1887.

WITH reference to my despatch No. 111, Treaty, of the 18th ultimo, I have the
honour to inclose to your Lordship herewith copies of the Bill, and Report thereon, for
the appointment of a Commission to investigate losses and injuries inflicted on United
States’ citizens engaged in the North American fisheries.

1 have, &ec.
(Signed) L. 8. SACKVILLE WEST.

Inclosure 1 in No. 35.
49¢h Congress, 2nd Session.—H. R. 10241.
[Report No. 3648.]
Ix 1ar HoUsE OoF REPRESENTATIVES.
December 17, 1886.
Read twice, referred to the Committeec on Foreign Affairs, and ordered to be printed.
January 18, 1887.

Committed to the Committee of the whole House on the state of the Union and
ordered to be printed.

Mr. Belmont introduced the following Bill :—

A Bill for the Appointment of a Commission to investigate concerring Losses and Injuries .
inflicted since December 31, 1885, on United States’ Citizens engaged in the North
American Fisheries.

BE it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled, that the President be, and is hereby, authorized to
appoint a Commissioner to proceed to such places in the United States or clsewhere as
may be designated by the Secretary of State, to take testimony, under oath or affirmation,
in relation to the losses and injuries inflicted since the 31st December, 1885, by British
authorities, Imperial or Colonial, upon citizens of the United States engaged in the
fisheries on the north-east coasts of British North America. Said Commissioner shall
everywhere have, in respect of the administration of oaths or affirmations and the taking
of testimony, the same powers as a Commissioner of a Circuit Court, and shall be paid
the same fees as are prescribed for similar services of a Commissioner of a Circuit Court,
together with travelling expenscs. '
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49th Congress, 2nd Session.— Report No. 3648.

HouseE oF REPRESENTATIVES.

i r——s S ————

Norra AMERICAN FISHERIES.

Committed to the Committee of the whole House on the state of the Union and
ordered to be printed.

January 18, 1887,

Mr, Belmont, from the Committee on Foreign Affairs, submitted the following
Report :—

[To accompany Bill H. R. 10241.]

THE Committee on Foreign Affairs, to which were referred the President’s Message
of the 8th December, 1886 (Ex. Doc. No. 15), and the reply of the Secretary of the
Treasury, on the 10th January, 1887 (Ex. Doc. No. 78), to the Resolution of the House
adopted on the 24th December, 1886, and House Bill 10241, submits the following
Report :—

Your Committee has not only given to those communications the very careful
consideration which they deserve, but, during the last Session of the House, made
diligent inquiry into the whole subject of American fisheries. They were attended in
the committee-room by, among others, William Henry Trescot, Esq., and Charles Levi |
Woodbury, Esq., of Boston. Mr. Woodbury represented all, or a large majority of,
New England owners of fishing-vessels, and both of the gentlemen favoured your
Committee with valuable opinions on different phases of the important subject under
consideration, '

Your Committee is of the opinion that the rightful area of our  American fisheries”
has been reduced, and the quantity of fish—fresh, dried, cured, or salted—Ilanded in the
United States free of duty has been diminished, by the conduct of local officers in
Canada. That conduct has been not only in viglation of Treaty stipulations and of
international cowmity, but, during the fishing season just passed, has been inhuman, as
he Message of the President clearly establishes.

The Treaty of 1783.

The Treaty of Peace defined, in 1783, the area of American fisheries which might
in that portion of the world be prosecuted by American vessels. Its IIIrd Article
declares : :

ARTICLE IIIL

It is agreed that the people of the United States shall continue to enjoy unmo-
lested the right-—

1. To take fish of every kind on the Grand Bank and all the other banks of
Newfoundland ;

2. Also in the Gulf of St. Lawrence;

3. And at all other places, in the sea, where the inbabitants of both countries
used at any time heretofore to fish. And also, that the inhabitants of the United
States shall have liberty— '

(1.) To take fish of every kind on such part of the coast of Newfoundland as British
fishermen shall use (but not to dry or cure the same on that island) ;

(2.) And also on the coasts, bays, and creeks of all other of His Britannic Majesty’s
dominions in America ;

(3.) And that the American fishermen ‘shall have liberty to dry and cure fish in any
of the unsettled bays, harbours, and creeks of Nova Scotia, Magdalen Islands, and
Labrador, so long as the same shall remain unsettled; but so soon as the same, or
either of them, shall be settled, it shall not be lawful for the said fishermen to dry or
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cure fish at such Settlement without a previous agreement for that purpose with the-
inhabitants, proprietors, or possessors of the ground.

When that Treaty of Peace was signed the British Navigation Act of Charles 11
and other laws prevented trade in foreign vessels with the Anglo-American Colonies,
The corner-stone of that policy was a monopoly of colonial trade for British vessels.
The American Colonies were founded in subservience to British commerce. A double
monopoly was established by England—a monopoly of their whole import, which is all
to be from England ; a monopoly of their whole export, which is to be sent nowhere but
to Great Britain, The Colonies were to send all their products raw to England, and
take everything from England in the last slage of manufacture. The Treaty of Peace
did not stipulate for a change of that policy as between the United States and Canada,
although the American Congress did, in April 1776, sweep away, so far as it could, that
monopoly system from the ports it controlled, abolish British custom-houses and put
none in their stead, proclaim absolute frec trade in the place of heavy restrictions, invite
products from any place to come in friendly vessels, and authorize American products to
be exported without tax.

After the thirteen States had aecquired their independence, American vessels were
not only excluded from the ports of the British colonies, but Canada, as a reward for its
loyalty, received the exclusive privilege of supplying the British West Indies with timber
and provisions, to the great injury of the latter, whose nearest ports were the American
Gulf ports and South American ports.

1t will be observed that this Article, in continuing, confirming. and establishing the
thirteen States and their inhabitants in the taking of fish on the banks, in the gulf, and
in the sea, uses the word ““rights,” but uses the word “liberty ” in confirming to
American fishermen the taking of fish on the coasts, bays, and creeks of every part of
the British dominions in America. The word “rights” is thus applica to fishing in the
open sea, which by public law is common te all nations, and was intended to affirm that
Great Britain did not claim to hold by Treaty engagements, or in any other manner, an
exclusive right of fishing therein. The word *“liberty ” is thus applied to taking fish, to
drying and curing fish, on what was, anterior to the Treaty, within the jurisdiction, or
territorial waters, of Great Britain, but an exclusive right of taking fish thercin was not
hers. < Liberty,” as thus used, implies a freedom from restraint or interference in
tishing along the British coasts.

Canada having been, by the aid of men of the New England Colonies, conquered
for the English in 1759, the conquest having been confirmed in 1763 by the Treaty of
Paris, and the sovereignty of Newfoundland having been conceded to Great Britain by
the peace of Utrecht in 1713, the American colonists, who bravely endured sacrifices in
war to accomplish those results, shared therein, as British subjects, down to 1783, when,
by Treaty, England stipulated that the citizens of the * free, sovereign, and independent
States’’ of America shall continue to share, and share alike, with British subjects in such
coast fishing. Lord North having, in 1775, proposed to the House of Commons to
cxclude the fishermen of New England from the banks of Newfoundland, and to restrain
them from a toil in which they excelled the world, the joint right to the fisheries became
a vital part of the great American struggle. “ God and nature,” said Johnston, “ bhave
given that fishery to New England, and not to Old.” Americans, Britons, and British
Canadians became by the Treaty partners in the fisheries. 1t created a “ servitude of
public law ” in favour of American fishermen. All British  coasts, bays, and creeks” in
America were thereby, as Secretary Manring so aptly says, made a part of our
“ American fisheries,” to which our Tariff laws, thereafter enacted, referred and attached,
and so made the products thereof exempt from duty on entry at our ports.

The Treaty of Ghent.

Thus stood American rights and liberties of fishing on the high seas, and within the
limits of British dominion in North America, down to the war of 1812, and to the Treaty
of peace negotiated at Ghent, which closed that war. Till then it was nowhere denied .
that American fishermen could fish on the high seas and on those ccasts wherever
British fishermen could fish. But during the negotiations at Ghent, in 1314, the British
negotiators declared that their Government “did not intend to grant to the United
States gratuitously the privileges formerly granted by Treaty to them of fishing within
the limits of the British sovereignty, and of using the shores of the British territories for
purposes connected with the British fisheries.” In answer to this declaration the
American negotiators said they were “ not authorized to bring into discussion any of
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the rights or liberties which the United States have heretofore enjoyed in relation
thereto.”

England contended that the word “right’’ in the Treaty of 1783 was used as
applicable to what the United States were to enjoy in virtue of a recognized independence,
and the word liberty” to what they were to enjoy as ccncessions strictly dependent on
the existence of the Treaty in full force, which concessions fell, as England asserted, on
the declaration of war by the United States, and would not be revived excepting for an
equivalent.

In the alarming condition of affairs, at home and abroad, in the autumn of 1814, our
Government did finally authorize our negotiators at Ghent to agree to the status guo -
ante bellum as the basis of negotiation, provided only that our national independence was
preserved. (See introductory notes by Hon. J. C. Bancroft Davis to ““Treaties and
Conventions,” published by the Department of State in 1873, p. 1021.) The Treaty was
signed on the 24th December, 1814. How different might have been its terms had there
been procrastination till the news came of General Jackson’s brilliant victory at New
Orleans only fifteen days afterward, or till the escape of Napoleon from Elba only two
months later.

The Treaty of 1818.

Within a short time after the close of the year 1814 England announced her
purpose to exclude American fishermen from the *liberty  of fishing within one marine
league of her shores in North America, and of drying and curing fish on the unsettled
part of those territories.

The announcement led up to the Treaty of 1818, whereby the “liberty ” conceded
in 1783 to belong to American fishermen was confined within narrower limits, and the area
of American fisheries was greatly reduced, as well as the quantity of American caught fish
arriving exempt from taxation at our ports. That Treaty of 1818, and the misunder-
standing under it, led up to the Marcy-Elgin Reciprocity Treaty of 1854, terminating in
1866, which covered by a new stipulation a part of the stipulations contained in the
Treaty of 1818. Your Committee do not now express an opinion whether or not the
termination of the Reciprocity Treaty of 1854 revived the superseded and dead stipulation
of the Convention of 1818, contained in its renunciation sentences, which are the last
sentences of the Ist Article, for which stipulation in the Treaty of 1818 a new and
positive stipulation was substituted and inseried in the Treaty of 1854, which last-named
Treaty might, in accordance with its terms, have been in force indefinitely.

The Ist Article of the Treaty of 1818, which has been the cause of snch unnumbered
international differences and disputes, is in these words :—

“ Whereas differences have arisen respecting the liberty claimed by the United
States, for the inhabitants thereof, to take, dry, and cure fish on certain coasts, bays,
harbours, and creeks of His Britannic Majesty’s dominions in America, it is agreed
between the High Contracting Parties that the inhabitants of the said United States shall
have for ever, in common with the subjects of His Britannic Majesty, the liberty to take
fish of every kind—

%1, On that part of the southern coast of Newfoundland which extends from Cape
Ray to the Rameau Islunds, on the western and northern coasts of Newfoundland, from
the said Cape Ray to the Quirpon Islands;

2. On the shores of the Magdalen Islands ;

“3. And also on the coasts, bays, harbours, and creeks from Mount Joly, on the
southern coast of Labrador, to and through the Straits of Belle Isle, aud thence north-
- wardly indefinitely along the coast, without prejudice, however, to any of the exclusive
rights of the Hudson’s Bay Company.

¢ And that the American fishermen shall also have liberiy for ever to dry and cure
fish in any of the unsettled bays, harbours, and creeks of the sonthern part of the coast of
Newfoundland, hereabove described, and of the coast of Labrador; but so soon as the
same or any portion thereof shall be settled, it shall not be lawful for the said fishermen
to dry or cure fish at such portion so settled without previous agreement for such purpose
with the inhabitants, proprietors, or possessors of the ground.

“ And the United States herehy renounce for ever any liberty heretofore enjoyed or
claimed by the inhabitants thereof to take, dry, or cure fish on or within 8 marine miles
of any of the coasts, bays, creeks, or harbours of His Britannic Majesty’s dominions in
America not included within the above-mentioned limits : ,

“ Provided, however, that the American fishermen shall be permitted to enter such
bays or harbours (1) for the purpose of shelter, and (2) of repairing damages therein'; of
(3) purchasing wood, and (4) of obtaining water, and for no other purpose whatever. But
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they shall be under such restrictions as may be necessary to prevent their taking, drying,
or curing fish therein, or- in any other manner whatever abusing the privileges hereby
reserved to them.”

That Article does not allude to, or attempt to interfere with, our rights in the open
sea, on the banks, or in the gulf, which were confirmed by the Concession of the indepen-
dence of the thirteen States. It refers only to the liberty claimed and recognized by the
Treaty of 1783, «on certain coasts, bays, harbours, and creeks.” It begins by a recital
that differences have arisen respecting the “liberty ” claimed by American fishermen in
those places. Tt neither mentions nor alludes to any differences about fishing on the high
seas. It stipulates that American fishermen may fish on certain specified coasts, bays,
harbours, crecks, and shores, and may dry and cure fish in certain unsetiled bays,
harbours, and crecks, and especially dry and cure on the coasts of Newfoundland, which
last the Treaty of 1783 did not embrace. The United States “ renounces ” any ¢ liberty ”
to take, dry, or cure fish within 8 miles of any other coasts, bays, creeks, or harbours than
those specified in the Article, but the sentence of renunciation contains a stipulation that
the American fishermen may enter ““ such bays or harbours” for four specified purposes,
“and for no other purpose whatever,” under such restrictions as may be necessary to
prevent fishing, drying, or curing ¢ therein.” '

Unless English words werc in 1818 used in that Article in an unusual sense, there is
not a sentence or word therein that has reference to anything else than taking, drying,
or curing fish by American fishermen, on or within certain coasts, bays, creeks, or
harbours therein described. No word or phrase mentioned alludes or refers to deep-sea
fishing, or ordinary commercial privileges. The restrictions refer only to fishing, or
drying, or curing “in such hays or barbours.”

It is to be assumed that when this Trealy of 1818 was signed, the British Statutes
of Charles IT in restraint of navigation, the rudiments of which are to be seen in 1650,
and were aimed at Dutch trade with British sugar Colonies, were, on the English side,
rigorously enforced, so that no merchandize could be lawfully imported into Canadian
ports excepting in English bottoms. The Treaty of 1818 was concluded on the 20th
October of that year, but ratifications were not exchunged till the 30th January, 1819.
Certainly on our side there was then in force legislative restriction on navigation almost
as severe as was the English enactment after the restoration of Charles II. America had
not then emerged from the era of the embargo, Berlin and Milan Decrees, and the
influences of the war of 1812. On the 18th April, 1818, the President approved a law
closing our ports after the 30th September, 1818, against British vessels coming from a
Colony which, by the ordinary laws, is closed against American vessels. Touching at a
port open to American vessels could not modify the restriction. Vessels and cargoes
entering, or attempting to enter, in violation of the law, were forfeitable. And any
English vessel that could lawfully enter our ports was compelled to give a bond, if laden
outward with American products, not to land them in a British Colony or territory from
which American vessels were excluded. The presumption is that, quite independently of
fishing rights and liberties, no American vessel was for long before and after 1818
permitted by English law to touch and trade in Canadian ports. How that system of
exclusion was gradually broken down, not by Treaty, but by concerted legislation, the
Sccretary of State and the Secretary of the Treasury have clearly exhibited in the
communications referred to your Committee.

Not till 1822 were American wheat and lumber permitted to go directly from
American ports to the British West Indies and be entered there. In 1843 Canada was
allowed to import American wheat, and then send it through the St. Lawrence to the
English market as native produce—an indirect open blow at the English Corn Laws.
Canadian trade entered upon another stage of prosperity in 1846, when the restrictive
navigation laws of England were again relaxed for her benefit,and in 1850, when Canada
was quite relieved from the injurious influences of those laws; but yet Canada, at this
late day, endeavours to return to those obsolete and condemned restraints on trade by
excluding deep-sea American fishermen from her ports.

That a sovereign State has exclusive jurisdiction in its own territory, and over its
own vessels on the high seas, is nowhere denied. Mr. Fish announced, as Secretary of
State, in 1875, ** We have always understood and asserted that, pursuant to public law, no
nation can rightfully claim jurisdiction at sea beyond a marine league from the coast.”
No nation has asserted, independently of a Treaty, an exclusive dominion over the sea
surrounding its coast applicable to the passing ships of other nations. Why should a
vessel which, under stress of weather or necessities of navigation, casts anchor for a few
hours in a bay, be subjected to a larger or fuller foreign jurisdiction than a passing vessel
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provided in-shore fisheries are not thereby poached upon or the revenue evaded, or safe
navigation endangered or crime attempted or committed ? Why need a powerful State take
any cognizance of such innocent and casual presence of a little body of foreign seamen ?
The Treaties which bave been made applicable thereto refer to neutrality in war and the
exclusive right of fishing, thereby proving the general rule. There is no doubt a well-
founded claim, based on usage, over an exclusive dominion of some narrow zone of the
sea for some purposes, but those purposes are carefully restricted, among other things,
to navigation, rules of the road, lighthouses, quarantine, pilotage, anchorage, revenune, or
local fisheries. By the Treaties of 1783 and 1818 there is a zone of the Canadian and
Newfoundland coasts open and free to American fishermen.

That dispute was settled, and a new coniract entered into by the Reciprocity Treaty
of 1854, which stipulated :—

« Article 1. It is agreed by the High Contracting Parties that in addition
to the liberty secured to the United States’ fishermen by the above-mentioned
Convention of the 20th October, 1318, of taking, curing, and drying fish on
certain coasts of British North American Colonies therein defined, the inhabitants
of the United States shall have, in common with the subjects of Her Britannic
Majesty, the liberty to take fish of every kind, except sheli-fish, on the sea-
coasts and shores, and in the bays, harbours, and creeks of Canada, New Brunswick,
Nova Scotia, Prince Edward Island, and of the several islands thereunto adjacent (and,
by another Article, Newfoundland), without being restricted to any distance from shore,
with permission to land upon the coasts and shores of those Colonies and the islands
thereof, and also upon the Magdalen Islands, for the purpose of drying their nets and
curing their fish; provided that in so doing they do not interfere with the rights of
private property, or with British fishermen in the peaceable use of any part of the same
coast in their occupancy for the same purpose. It is understood that the above-mentioned
liberty applies solely to the sea-fishery, and that the salmon and chad fisheries and all
fisheries in rivers and the mouths of rivers are hereby reserved exclusively for British
fishermen.”

Similar provision was made in Article II, with like exception, for the admission of
British subjects to take fish on a part of the sea-coasts and shores of the United
States.

The United States purchased the fishery provisions of this Treaty and exemp-
tion from certain restrictions in the Treaty of 1818 by stipulations that certain
enumerated articles of the growth and produce of the British Colonies of Canada, New
Brunswick, Nova Scotia, Prince Edward Island, and Newfoundiand should be admitted
at our ports free of duty.

They were the incidents of a larger question, namely, the tuims of commercial
intercourse between the United States and the British Colonies in North America.

It is not contended anywhere, by anybody, that the stipulations in the Treaty of
Peace of 1783, by which the sovereignty and independence of the thirteen States were
acknowledged, their boundaries fixed, their right established to navigate the high seas
and to fish therein, fell by the war of 1812, Nor is it pretended that the war of 1812
grew out of the exercise of fishing rights under the Treaty of 1783, so as that whatever
stipulations therein were intended to be permanent, to bind during war, and to survive
war, were extinguished by the war. Even if it be conceded that the «liberty io
Americans,” in the Treaty of 17883, to catch or cure and dry fish on the coast of New-
foundland, and “ on the coasts, bays, and creeks of all other of Her Britannic Majesty’s
dominions in America,” conld, on a declaration of war by the United States, have been
annulled by England, they were not at any time expressly annuiled. If they could have
been suspended by the will of England, they were not expressly suspended. If they were
suspended by the fact of war, if they were like temporary commercial engagements, or
like postal Treaties, there was nothing in the facts of the war of 1812 to prevent them
from recommencing their operations automatically with the peace. Nothing in the
relations of the two Governments was incousistent with their survival, Mr. Dana, in his
note on Wheaton (p. 353), has stated the rule thus := '

If a war arises from a cause independent of the Treaty, the survival of any clause in
thedTreaty must depend upon its nature and the circumstances under which it was
made.

The question of amendment or survival of the Treaty of 17883, as to certain specified
parts of the British coast in America, was, however, by the Treaty of 1818, made of no
practical consequence (so long as that Treaty endured) by the renunciation signed by the
United States.
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The Canadian Contention.

The legal effect of the Ist Article of the Treaty of 1818 may be sketched in outline
in this wise :—

All the British coast, shores, bays, harbours, and creeks in America were, by that
Article, separated into two portions, which were bounded, defined, and indentified. The
two may be marked, respectively, as (A) and (B). In the sixth volurne of « Papers relating
to the Treaty of Washington,” published by the Department of State in 1874, is a Map
of New Brunswick, Nova Scotia, Newfoundland, and Prince Edward Island, coloured in a
way to plainly exhibit these two portions. In all that portion marked (A) it was agreed
that the inhabitants of the United States shall have for ever, in common with British
subjects, the liberty to take fish of every kind; but as to the portion marked (B), the
United States renounced for ever any liberty theretofore enjoyed or claimed to take, dry,
or cure any fish. It was stipulated, nevertheless, that ¢ the American fishermen shall be
permitted to enter ”’ the portion marked (B) for the purpose of shelter, repairing damages,
purchasing wood, obtaining water, and ¢ for no other purpose whatever.” .

The entire Article referred to inshore fishing. No right, and no liberty whatever,
that might concern deep-sea fishermen, did the United States, by the Treaty of 1818,
renounce.

This obvious intent and purpose of the Article is confirmed by the last words of the
section, which declares: “But they” (the American fishermen) “shall be under such
Testrictions as may be necessary to pravent their taking, drying, or curing fish therein”
tin portion B), * or in any other manier abusing the privileges hereby reserved to them.”
The “restrictions * to be imposed upon the American fishermen, while in portion (B), are
expressly limited, not to such as concern navigation or revenue, but to such as were
specifically renounced, namely, to such as “may be necessary to prevent their taking,
drying, or curing fish therein, or in any other manner whatever abusing the privileges
hereby reserved to them,” in order to take, dry, or cure fish therein.

Was it not clearly the intention of the negotiators of this Treaty that the character
of these restrictions should be agreed upon by the parties to the Treaty? Is it
rcasonable to assume that the American negotiators intended that the Canadian
provinces, or even the British Government, should bave the exclusive power to prescribe
“restrictions ” which might entirely destroy the value of any unrenounced right and
liberty theretofore claimed and enjoyed, or of any conceded * privileges” thereby
reserved to American fishermen in portion {B)?

These preliminary explanations will assist to measure the force and bearing upon
American deep-sea fishermen of the interpretation put upon the Treaty by the Canadian
Dominion during the last summer.

The following extracts are taken from the Message of the President to Congress of
the 8th ultimo.

What Canada has Said.

On the 5th June, 1886, the Canadian Minister of Marine and Fisheries declared :~—

“It appears the ‘Jennie and Julia’ is a vessel of about 14 tons register, that
she was to all intents and purposes a fishing vessel, and, at the time of her entry
into the port of Digby, had fishing gear and apparatus on board, and that the Collector
tully satisfied himself of these facts. According to the master’s declaration, she was
there to purchase fresh herring only, and wished to get them direct from the weir
fishermen. The Collector, upon his conviction that she was a fishing-vessel, and, as such,
debarred by the Treaty of 1818 from entering Canadian ports for the purposes of trade,
therefore, in the exercise of his plain duty, warned her off.

“The Treaty of 1818 is explicit in its terms, and by it United States’ fishing-vessels
are allowed to enter Canadian ports for shelter, repairs, wood and water, and ‘for mo
other purpose whatever.’ '

- The Undersigned is of the opinion that it cannot be successfully contended that a
bond fide fishing-vessel can, by simply declaring her intention of purchasing fresh fish for
other than baiting purposes, evade the provisions of the Treaty of 1818, and obtain
privileges not contemplated thereby. If that were admitted, the provision of the Treaty
which excludes United States’ fishirg-vessels for all purposes, but the four above
mentioned would be rendered null and void, and the whole United States’ fishing fieet be
at once lifted out of the category of fishing-vessels, and allowed the free use of Canadian
ports for baiting, obtaining supplies, and transhipping cargoes. . '

“It appears to the Undersigned that the question as to whether a vessel is a fishing-
vessel or a legitimate trader or merchant.vessel is one of fact, and to be decided by the

~
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<haracter of the vessel and the nature of her outfit, and that the ciass to which she belongs
is not to be determined by the simple declaration of her master, that he is not at any
given time acting in the characler of a fisherman.

“ At the same time, the Undersigned begs again to observe that Canada has no
desire to interrupt the long-established and legitimate commercial intercourse with the
United States, but rather to encourage and maintain it, and that Canadian ports are at
present open to the whole merchant navy of the United States on the same liberal
conditions as heretofore accorded.” :

On the 7th June, 1886, the Canadian Governor-General advised the Minister of
Forcign Affairs at London :—

“ No attempt basbeen made, cither by the authorities intrusted with the enforcement
of the existing law or by the Parliament of the Dominion, to interfere with vessels
engaged in boni fide commercial transactions upon the coast of the Dominion. The two
vessels which have been seized are both of them beyond all question fishing-vessels, and
not traders, and therefore liable, subject to the finding of the Courts, to any penalties
imposed by law for the enforcement of the Convention of 1818 on parties violating the
terms of ¢hat Convention.”

On the 14th June, 1886, a Committee of the Privy Council for Canada put forth
the folllowing opinions and conclusions, which were approved by the Governor-
General :—

“It is not, however, the case that the Convention of 1818 affected only the inshore
fisheries of the British provinces ; it was framed with the object of affording a complete
and exclusive definition of the rights and liberties which the fishermen of the United
States were thenceforward to enjoy in following their vocation, so far as those rights could
be affected by facilities for access to the shores or waters of the British provinces, or for
intercourse with their people. It is therefore no undue expansion of the scope of that
Convention to interpret strictly those of its provisions by which such access is denied,
except to vessels requiring it for the purposes specifically described.

“Such an undue expansion would, upon the other hand, certainly take place if,
under cover of its provisions or of any agreement relating to general commercial
intercourse which may have since been made, permission were accorded to United States’
fishermen to resort habitually to the harhours of the Dominion, not for the sake of
secking safety for their vessels, or of avoiding risk to human life, but in order to use
those harbours as a general base of operations from which to prosecute and organize with
greater advantage to themselves the industry in which they are engaged.

It was in order to guard against such an abuse of the provisions of the Treaty that
amongst them was included the stipulation, that not only should the inshore fisheries be
reserved to British fishermen, but that the United States should renounce the right of
their fishermen to enter the bays or harbours, excepting for the four specified purposes,
which do not include the purchase of bait or other appliances, whether intended for the
deep-sea fisheries or not.

“The Undersigned, therefore, cannot concur in Mr. Bayard’s contention, that ‘to
prevent the purchase of bait, or any other supply needed for deep-sea fishing, would be to
cxpand the Convention to objects wholly beyond the purview, scope, and intent of the
Treaty, and to give to it an effect never contemplated.’

‘ Mr. Bayard suggests that the possession by a fishing-vessel of a permit to ¢ touch
and trade’ should give to her a right to enter Canadian ports for other than the purposes
named in the Treaty, or, in other words, should give her perfect immunity from its
provisions. This would amount to a practical repeal of the Treaty, because it would
enable a United States’ Collector of Customs, by issuing a licence originally only
intended for purposes of domestic Customs regulation, to give exemption from the
Treaty to every United States’ fishing-vessel. The observation that similar vessels under
the British flag have the right to enter the ports of the United States for the purchase
of supplies loses its force when it is remembered that the Convention of 1818 contained
no restriction on British vessels and no renunciation of any privileges in regard to them.”

On the 14th August, 1586, the Minister of Marine and Fisheries said :—

“ There seems no doubt, therefore, that the ¢ Novelty’ was in character and in
purpose a fishing-vessel, and as such comes under the provisions of the Treaty of 1818,
which allows United States’ fishing-vessels to enter Canadian ports ¢ for the purpose of
shelter and repairing damages therein, and of purchasing wood and of obtaining water,
and for no other purpose whatever.’

“The object of the captain was to obtain supplies for the prosecution of his fishing,
and to tranship his cargoes of fish at a Canadian port, both of which are contrary to the
letter and spirit of the Convention of 1818.”

[500] I
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On the 30th October, 1886, a Committec of the Canadian Privy Council contended,
and the Administrator of the Government in Council upheld the contention—

“That the Convention of 1818, while it grants to United States® fishermen the
right of fishing in common with British subjects on the shores of the Magdalen Tslans,
does not confer upon them privileges of trading or of shipping men, and it was against
possible acts of the latter kind, and not against fishing inshore, or seeking the rights of
hospitality guaranteed under the Treaty, that Captain Vachem [McEachern] was warned
by the Collector.”

On the 24th November,31886, a Commitiee of the Canadian Privy Council declared,
and the Governor-General approved the declaration—

“The Minister of Marine and Fisheries, to whom said despatch was referred for
early report, states that any foreign vessel, “ not manned nor cquipped, nor in any way
prepared for taking fish, has full liberty of commercial intercourse in Canadian ports
upon the same conditions as are applicable to regularly registered foreign merchaut-
vessels ; mor is any restriction imposed upon any foreign vessels dealing in fish of any
kind different from those imposed upon forcizn merchant-vessels dealing in other com-
mercial commodities.

“That the Regulations under which foreian vessels may trade at Canadian ports arc
contuined in the Customs Laws of Canada (a copy of which is herewith), and which
render it necessary, among other things, that upon’ arrival at any Canadian port a vessel
must at once enter inward at the. custom-house. and, upon the completion of her loading,
clear outwards for her port of destination.”

American Fishernien are not Quicasts.

The foregoing contention, set up not merely by the Canadian Privy Council, but by
the Governor-General of the Dominien of Canada, sweeps into the meshes of Canadian
legislation to enforce the Tst Article of the Trealy of 1818 every deep-sea fisherman, in
his relation to Canadian ports, no matter on what sea or ocean, Atlantic or Pacific, he
may bave pursued, or may intend to pursue, his industry. That contention places all
American deep-sea fishermen entitled to wear the flag of the Union at the masthead of
their boats or vessels, be they little or big, under much the same ban in respect to the
hospitality of Canadian ports as they would be if pirates, or slave-traders, or filibusters,
or other cnemies of the human race. “She wasa fishing-vessel,” says, on the 5th June,
1886, the Canadian Minister of Marine and TFisherics, and therefore «debarred by the
Treaty of 1318 from entering Canada for the purposes of trade.” ¢ The two vessels
which have been seized are, both of them, beyond all question fishing.vessels, and not
traders,” says the Governor-General of the Dominion of Canada to Lord Granville on
the Tth June, 188G, “and therefore liable, subject to the finding of the Courts, to any
penaltics imposed by law for the enforcement of the Convention of 1818 “We cannot
concur in Mr. Bayard's contention,” said the Canadian Privy Council on the 14th June,
1886, that “to prevent the purchase of bait or any other supplv needed for decp-sea
fishing would be to expand the Convention to objects wholly beyond the purview, scope,
and intent of the Treaty, and give to it an effect never contemplated.”” ¢ American
decp-sea fishermen cannot,” said the Canadian Minister of Marine and Fisheries, on the
14tn October, 1886, * obtain supplies for the prosecution of his fishing, and to tranship
his cargoes of fish at a Canadian port,” because both “are contrary to the letter and
spirit of the Convention of 1818.”  “ The Convention of 1818,” said a Committee of the
Canadian Privy Council, on the 30th October, 1886, “does not confer upon United
States’ fishermen ¢ priveleges of trading or of shipping men’ in Canadian ports.” And,
finally, a Committee of the Canadian Privy Council declared, in effect, on the 24th
November, 1886, that an American vessel manned, equipped, and prepared for taking
fish has not the liberty of commercial intercourse in Canadian ports, such as are appli-
cable to other regularly registered foreign merchaut-vessels.

Such an interpretation of the present legal effect of the Ist Article of the Treaty of
1818 is, in the opinion of your Committee, so preposterous, in view of concerted laws of
comity and good neighbourhood enacted by the two countries, that, bad it not been formally
put forward by the Dominion of Canada, would not deserve serious consideration by
intelligent persons. Tf all the stipulations of 1818 restraining American fishermen are
now in full force (which may well be doubted), your Committee concedes that American
fishermen have no more liberty to take fsh, or to dry, or cure fish in what bas been
described as portion (B), than a British fisherman has to take fish in the inner harbour
of New York, and to dry or cure fish in the City Hall Park of that city. But the liberty
of an American fisherman to take, dry, and cure fish in portion (A), i common with
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British subjects, is as complete and absolute as is the right of citizens of New York {o
fish in the waters of the Hudson River. The Treaty of 1818 furnishes no more excuse
for the exclusion of a deep-sea fisherman from the port of Halifax, or any other open port
of the Dominion of Canada, than for the exelusion by the Secretary of the Treasury of a
deep-sea fisherman from entering the port of New York according to the forms of law,
and for the ordinary purposes of trade and commerce. The exclusion, if made, must be
justified, if at all, for other reasons than any yet given by Canada.

Keeping in mind tbe words of the IlIrd Article of the Treaty of Peace in 1783,
which not only acknowledged the right of the united American Celonies to fish in the
open sea as freely as to navigate the open sea, but also acknowledged and stipulated for
the liberty to « take fish of every kind ” on coasts, bays, and creeks of ali of His Britannic
Majesty’s dominions in America, it will be discerned that this contention of the Privy
Council of Canada makes of the renunciation by the United States in 1818 of the liberty
theretofore enjoyed or ¢laimed by American fishermen within 3 miles of certain carefully
defined coasts, bays, creeks, or harbours, not merely a renunciation of specific local
liberty, but a forsaking, a relinquishment, a surrender, an abandonment by the United
States of other rights held up to 1818.

Certain Canadian Coasts are subservient to American Fishermen.

- The Treaty of 1783 diminished and impaired, and was intended to diminish and
impair, British sovereignty over the remaining British Colonies of North America. - The
United States had conquered full and complete dominion over the right of fishing in the
jurisdictional waters of each of the thirteen United States, but the British Colonies did
not emerge from the negotiations of the Treaty of Peace with similar dominion over the
fisheries on the shores and coasts of the thirteen recognized States. British fishermen
cannot fish on the coasts of Mussachusetts, but American fishermen can fish on certain
shores and coasts of the Dominion of Canada and of Newfoundland. Apart from
fishing and the incidents of fishing, it is conceded that the British Government has
exclusive control, as against the United States, of the customary and usual rights of
navigation in the jurisdictional waters of the British Colonies. What we claim for
ourselves, under the rules of public law, and apart from Treaties, we concede to others.
Rights of navigation are ordinarily separate from rights of fishing. The Commonvwealth .
of Massachusetts may control the. right and liberty of fishing on her coast, as against
any Power other than the Government of Washington, but the right of navigation of
the jurisdictional waters of Massachusetts is always subject to the control of the United
States. The use of waters in respect of navigation is easily distinguishable from the
fruit of waters in respect to fishing or fish. The United States have, so far as the
British North American Colonies and all the world are concerned, the right of navi-
gating and fishing on the high seas, and in addition the right of fishing in certain British
territorial and jurisdictional waters. That right of fishing, either inshore or offshore,
should carry with it the natural and necessary navigating incidents of the right.

It may be conceded that, apart from the right of American fishermen to take fish of
all kinds within certain clearly defined British waters, American deep-sea fishermen have
no greater rights, by Treaty or public law, in British ports, than British fishermen have
in Americon ports, so far as concerns revenue police, maritime tolls or taxes, pilotage,
light-houses, quarantine, and all matters of ceremonial. But the contention of the Privy
Council of Canada is, that if a vessel bearing the registry, or enrolment, or licence of the -
Treasury Department (which alone makes her an American vessel) be licensed, equipped,
and under contract with her seamen as an American fisherman on the open sea, she
thereby comes under the ban of the Treaty of 1818, and is thereby abandoned by the
nation whose flag is at her mast-head, and is by the Treaty excluded from an entrance
into a Canadian or Newfoundland port, excepting for one of the objects enumerated in
that Treaty. Canadian ports are closed to her as tc an outcast. An American or a
Canadian fishing-vessel on the high seas, and lawfully wearing the flag of its country,
. should be, if permitted by its own Government to touch and trade, entitled to the same
rights of navigation and the same treatment in a foreign port as any trading vessel.

Canadian Inhumanity.

If the Privy Council and the Governor-Geveral of the Canadian Dominion excluded
all American vessels from all rights of touching or trading in Canadian ports excepting
to obtain shelter, repairs, wood, or water, the contention would ‘be logical and more
tolerable ; but to every American vessel other than a fishing-vessel, be the fisherman big
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or little—a schooner, a sloop, & ship, or a steamer of large tonnage—Canadian ports
scem to be wide open. If, however, she be an American fishing-vessel on the high seas,
she cannot go into a Canadian bay even to bury those of her dead who in life may have
been British subjects with a domicil in Canada and a residence on the land near the bay,
and may have expressed a wish not to be committed to the sea, but to be lain at rest by
their kindred on the spot which gave them birth.

The Treaty of 1818 gave rights of fishing independent of general commercial rights,
although it may be said that, as to shelter, repairs, wood, and water, the Treaty did give
to fishermen certain commereial rights, or rather a few rights of humanity. The Treaty
did not restrain the granting or the exercising of commercial rights. The right, if it be
a right, of an American to buy anything in Canada, does not come of the inshore fishing
Treaty of 1818. Your Committee are not aware of any Canadian or Newfoundland law
which, having been approved by the British Crown, forbids a British subject to there sell
ice, or bait, or anything else, to an American, or to trade with him. If there be such a
law, then non-intercourse has to that extent been proclaimed against our countrymen.

Canadian Violaiions of Treaties.

The contention of your Committee is that the Treaty of 1818 covers differences and
disputes about the liberty of American fishermen to take, dry, and cure fish on certain
British North American coasts, bays, harbours, and creeks. 'The Privy Council of
Canada, at the bottom of page 32 (Ex. Doc. No. 19, Forty-ninth Congress, second
Session), concedes the correctness of this contention. They say:

“The sole purpose of the contention of 1818 was to cstablish and define the rights
of citizens of the two countries in relation to the fisheries on the British North American
coast.”

The Treaty is limited to coast fishing, drying, or curing. On certain defined
portions of the coast ¢ American fishermen ” may fish, but elsewhere on the coast they
may not fish, and yet those coast ¢ American fishermen” may, nevertheless, and for
certain purposes, enter the bays and harbours in which they cannot fish, under restric-
tions—to prevent them from doing what ? ¢ Taking, drying, or curing fish therein ”

Your Committee contend that the term ¢ American fishermen,” as used in the

Treaty of 1818, means the “ American fishermen ” of and under that Treaty. The rule
noscitur @ soctis, as understood and applied by Judges and lawyers in England and
America, limits and defines the term. They have a Treaty right to enter “such bays
,aud harbowrs” and to remain there, subject, and subject only, to such restrictions “as
way be necessary to prevent their taking, drying, or curing fish therein.,” The restrictions
can only apply to the prevention of such fishing in those bays or harbours. Whatever
concerns or is preparation for fishing elsewhere is not thereby to be prevented. It is
true that, by the Treaty of 1818, we have stipulated that our fishermen ¢ shall be under
such restrictions as may be necessary to prevent their taking, drying, or curing fish
therein,” but the Treaty says nothing of ¢ preparing to fish ” somewhere else. A fair
presentation of the opinions of the Vice-Admiralty Court of Canada, in regard to the
meaning of the Canadian phrase “ preparing to fish ”—which is a stranger to the Treaty
of 1818-—can be seen in Dr. Wharton’s * International Law Digest,” vol. iii, section
304.

If it be said that our view of the Treaty is strict, severe, and rigid as against
Canadian Statutes and officials, your Committee auswer that when Canada proposes and
endeavours to use a Treaty to arrest and fine American fishermen, seize and confiseate
American vessels for the benefit of Canadian seizors, the Governmant of the United
States is entitled to stand on such an interpretation. But even if the Treaty of 1818 -
covers (which it does not) every American fisherman entering a Canadian harbour, on
whatever sea or ocean he may cast a line or draw a seine, the Canadian Statutes do not
preserve and enforce the Treaty. They destroy it, so far as the privileges are concerned
that are given to American fishermen by the Treaty.

First of all, in order of time and authority, is the Imperial legislation at London in
1819 to enforce the Treaty of the previous year. After forbidding every one, excepting
British subjects and American citizens (who could do so within defined limits), to fish,
dry, or cure fish anywhere within 3 miles of British coasts in America, that Law of 1819
punishes by forfeiture any offending vessel, and all the articles on board.

Then comes this :— ,

“That if any person or persons, upon requisition made by the Governor of New-
foundland, or the person exercising the office of Governor, or by any Governor or person
excrcising the office of Governor, in any other parts of His Majesty’s dominions in
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America, as aforesaid, or by any officer or officers acting under such Governor or person
excrcising the office of Governor, in the execution of any orders or instructions from
His Majesty in Council, shall refusc to deparl from such bays or bharbours; or if any
person or persons shall refuse or neglect to conform to any regulations or directions
which shall be made or given for the execution of any of the purposes of this Aect, every
such person so refusing or otherwise offending against this Act shall forfeit the sum of
2001, to be recovered, &c.”

It will be seen that not forfeiture, but a fine to be recovered by a suit, is inflicted for
refusing or neglecting to depart on notice. The Statutes of Canada are not, as the
Canadian Privy Council asserted (p. 32), ¢ expressed in almost the same language ” “as
the foregoing Imperial Statute.

The Prince Edwards’ enactment of 1844 gives the key-note of Canadian enactments.
It declares :—

“ Whereas by the Convention (made between His late Majesty King George T1I and
the United States of America, signed at London, on the 20th day of October, in the
year of our Lord 1818), and the Statute (made and passed in the Parliament of Great
Britain in the 59th year of the reign of His late Majesty King George 1II), all foreign
ships, vessels, or boats, or any ship, vessel, or boat other than such as shall be navigated
according to the laws of the United Kingdom of Great Britain and Ireland, found fishing,
or to have been fishing, or preparing to fish, within certain distances of any coast, bays,
creeks, or harbours whatever, in any part of His Majesty's dominijons in America not
included within the limits specified in the Ist Article of the said Convention, are liable
to seizure ; and whereas the United States did by the said Convention renounce for ever
any liberty ecjoyed or claimed by the inhabitants thereof to take, dry, or cure fish on or
within the above-mentioned limits: provided, however, that the American fishermen be
admitted to enter such bays or barbours for the purpose of shelter and of repairing
damages therein, of purchasing wood, and of obtaining water, and for no other purposes
whatever, but under such restrictions as might be necessary to prevent their taking,
drying, or curing fish therein, or in any other manner whatever abusing the privileges
thereby reserved to them; and whercas no Rules or Regulations have been made for
such purpose, and the intercsts of the inhabitants of this island are materially impaired ;
and whereas the said Act does not designate the persons who are to make such seizure
as aforesaid, and it frequently happens that persons found within the distances of the
coasts aforesaid, infringing the Articles of the Convention aforesaid, and the enactments
of the Statute aforesaid, on being taken possession of, profess to have come within said
limits for the purpose of shelter and repairing damages therein, or to purchase wood and
obtain water, by which the law is evaded, and the vessels aud cargoes escape confiscation,
although the cargoes may be evidently intended to be smuggled into this island, and the
fishery carried on contrary to the said Convention and Statute.”

The Canadian enactment of 18GS came next, the second and third sections of which

say :—
2. Any commissioned officer of Her Majesty’s navy serving on board of any vessel
of Her Majesty's navy cruizing and being in the waters of Canada for purpose of
affording protection to Her Majesty’s subjects engaged in the fisheries, or any com-
missioned officer of Her Majesty’s navy, fishery officer, or stipendiary magistrate on
board of any vessel belonging to or in the service of the Government of Canada and
cmployed in the service of protecting the fisheries, or any officer of the Customs of
Canada, sheriff, magistrate, or other person duly commissioned for that purpose, may go
on board of any- ship, vessel, or boat within any harbour in Canada, or hovering (in
British waters) within 3 matine miles of any of the coasts, bays, creeks, or harbours in
Canada, and stay on board so long as she may remain within such place or distance.

3. If such ship, vessel, or boat be bound elsewhere, and shall continue within such
harbour or so hovering for twenty-four hours after the master shall have been required
to depart, any one of such officers or persons as are above mentioned may bring such
ship, vessel, or boat into port and search her cargo, and may also examine the master
upon oath touching the cargo and voyage; and if the master or persoa in command
shall not truly answer the questions put to him in such examination, he shall forfeit
400 dollars; and if such sbip, vessel, or boat be foreign, or not navigated according to
the laws of the United Kingdom or of Canads, and have been found fishing, or prepar-
ing to fish, or to have been fishing (in British waters) within $ marine miles of any of
 the coasts, bays, creeks, or harbours of Canada, not included within the above-mentioned
limits, without g licence, or after the expiration of the period named in the last licence
granted to such ship, vessel, or boat under the 1st section of this Act, such ship, vessel,
t?rrf bp;ti and the tackle, rigging, apparel, furniture, stores, and cargo thereof shall be
orfeited.

[500] K
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The Treaty stipulates that the fishermen shall be under “ necessary restrictions” to
prevent the doing of the things forbidden by the Treaty, but what may be ¢ necessary
to prevent the prohibited fishing is a political and diplomatic question for the two
Signatory Governments to decide. The Treaty permits American fishermen to enter and
remain for—

1. ““Shelter,” which includes a refuge from fogs, winds, storms, and whatever may
imperil fishing.

2. “Repairing damages,” which includes every damage to fishing-boat or fishing-
gear.

3. “ Purchasing wood.”

4. “ Obtaining water.”

Conceding that Canada can place an officer on cvery arriving fisherman as soon as
found, the Treaty does not even then authorize a twenty-four hour limit with the result
of forfeiture. Nor does the Treaty authorize forfeiture tor * preparing to fish.”

The Customs Circular issued at Ottawa on the Tth May, 1886, and called a
“ Warning,” recited the Ist Article of the Treaty of 1818, together with the two sections
of the Law of 1868 just quoted, and adds:—

‘ Having reference to the above, you arc requested to furnish any foreign vessels,
boats, or fishermen found within 3 marine miles of the shore, within your district, with a
printed copy of the Warring inclosed herewith.

«If any fishing-vessel or boat of the United States is found fishing, or to have been
fishing, or preparing to fish, or hovering within the 3-mile limit, does not depart within
twenty-four hours after receiving such Warning, you will please place an officer on beard
of such vessel, and at once telegraph the facts to the Fisheries Department at Ottawa,
and await instructions. ,

(Signed) “J. Jonwsoxn, Commissioner of Customs.
““To the Collector of Customs at ”

‘Thus, twenty-four hours after finding the American fisherman is made the limit.

Not satisfied with the severity of this legislation of 1868, the Canadian Dominion,
in 1870, and while preliminary negotiations for the Joint High Commission and the
Treaty of Washington were in progress, amended it so as to enable scizures of our
vessels to be made on sight, and without any warning or any notice to depart. The
following is a text of the enactment of 1870:—

(33 Victoria, chap. 15.)

“ An Act to amend the Act respecting Fishing by Foreign Vessels. Assented to May 12,
P g I8 79 [ ) Y

“Whereas it is expedient, for the more effectual protection of the inshore fisheries
of Canada against intrusion by foreigners, to amend the Act entitled ¢ An Act respecting
fishing by foreign vessels,’ passed in the thirty-first year of Her Majesty’s reign:
Therefore, Her Majesty, by and with the advice and consent of the Senate and House of
Commons of Canada, enacts as follows :—

1. The third section of the above-cited Act shall be, and is hereby, repealed, and
the following section is enacted in its stead : )

«¢3. Any one of such officers or persons as are above-mentioned may bring any
ship, vessel, or boat being within any harbour in Canada, or hovering (in British waters)
within 3 marine miles of any of the coasts, bays, creeks, or harbours in Canada, into port
and search her cargo, and may also examine the master upon oath touching the cargo
and voyage ; and if the master or person in command shall not truly answer the questions
put to him in such examination he shall forfeit 400 dollars; and if such ship, vessel, or
boat be foreign or not navigated according to the laws of the United Kingdom or of
Canada, and have been found fishing or preparing to fish, or to have been fishing (in
British waters) within 3 marine miles of any of the coasts, bays, creeks, or harbours of
Canada, not included within the above-mentioned limits, without a licence or after the
expiration of the period named in the last licence granted to such ship, vessel, or boat,
under the 1st section of this Act, such ship, vessel, or boat, and the tackle, rigging,
apparel, furniture, stores, and cargo thereof shall be forfeited.’

2. This Act shall not be construed as one with the said Act ‘ respecting fishing by
foreign vessels.””’ :

But this is not all. Canadian officials endeavoured, during the last summer, in the
fury of their malevolence, to forfeit American vessels for acts which, if committed, their
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own laws had not inflicted punishment. In the libel of information against the “Ela
M. Doughty” is this article, among other allegations of fishing, preparing to fish,
being found having fished, and fishing, drying, and curing in the bay and harbour of
St. Anne’s:

“Between the 10th and 17th days of May, 1886, the said Warren A. Doughty, the
master of the said ship or vessel ¢ Ella M. Doughty,” and the officers and crew of the
said ship or vessel ‘Ella M. Doughty,” did, in and with the said ship or vessel ‘Ella
M. Doughty,” enter into the bay and harbour of St. Anne’s aforesaid within 3 marine
miles of the shore of said bay and harbour of St. Anne’s, and within 3 miles of the
coasts, bays, creeks, and harbours of those portions of the dominions in America of His
said late Majesty King George III, being now the dominions in America of Her Majesty
Queen Victoria, not included in the limits specified and defined in the said Ist Article of
the said Convention, and set out and recited in the first paragraph hereof, for the
purpose of procuring bait, that is to say, herrings, wherewith to fish, and ice for the
preservation on board said vessel of bait to be used in fishing, and of fresh fish to be
fished for, taken, and caught by and upon the said vessel and by the master, officers, and
crew thereof, and did procure such bait wherewith to fish, and such ice for the purposes
aforesaid, and did so enter for other purposes than for the purpose of shelter or repairing
damages, or of purchasing wood, or of obtaining water, contrary to the provisions of the
said Convention and of the said scveral Acts, and the said vessel ‘Ella M. Doughty’
and her cargo were thereupon seized within 8 marine miles of the coast or shores of the
said bay and harbour of St. Anne’s by Donald McAuiey and Lauchlin G. Campbell,
officers of the Customs of Canada, as being liable to forfeiture for the breach or violation
of the said Convention and of the said several Acts.”

Your Committee has been unable to find a Canadian Statute which, at the date of
the alleged offence, punished those acts by forfeiture of the offending vessel. None is
averred. The article quoted from the ¢“ Ella M. Doughty * libel does not set forth where
the fishing was to be done for which bait and ice were bought, whether on the ocean or
clsewhere, outside of Canadian jurisdiction. The laws of 1868 and 1870 denounce only
fishing or preparing to fish “in British waters,” which must be, of course, under the
Treaty, the prohibited and not permitted British waters.

Thus stood Canadian legislation at the beginning of the summer fishing season
which has recently come to an end. There was no Canadian or other law, at the end of
forty-eight years from the date of the Treaty, inflicting forfeiture of the vessel and the
cargo on hoard excepting on proof of the offence of fishing, or having been found to have
fished, or preparing to fish, on the prohibited coasts. But Canadian officials yished to
forfeit the vessels and cargoes of American deep-sea fishermen exercising the liberty
“to touch and trade,” and send fish by railway, or vessel, to our own markets. What
could be done? Nothing less than a new law could avail them, and it was enacted in

" these words:

(49 Victoria, chap. 114.)
“ An Act further to amend the Act respecting Fishing by Foreign Vessels.

(Reserved by the Governor-General on Wednesday, the 2nd June, 1886, for the
signification of the Queen’s pleasure thereon. Royal assent given by Her Majesty in
Council, on the 26th day of November, 1886. Proclamation thereof made on the 24th
day of December, 1886.)

¢ Whereas it is expedient for the more effectual protection of the inshore fisheries
of Canada against intrusion by foreigners to further amend the Act, intituled An Act
respecting fishing by foreign vessels,” passed in the thirty-first year of Her Majesty’s
reign, and chaptered 61 :

“Therefore Her Majesty, by and with the advice and consent of the Senate and
House of Commons of Canada, enacts as follows :—

<1, The section substituted by the 1st section of the Act 33 Victoria, chapter 151,
intituled “*An Act to amend the Act respecting fishing by “foreign vessels,” for the
3rd section of the hereinbefore recited Act, is hereby repealed, and the following section
substituted in lieu thereof:

‘8. Any one of the officers or persons hereinbefore mentioned may bring any ship,
vessel, or boat, being within any harbour of Canada, or hovering in British waters within
3 marine miles of any of the coasts, bays, creeks, or harbours in Canada, into port and
search her cargo, and may also examine the master upon oath touching the cargo and

‘voyage; and if the master or person in command does not truly answer the questions
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put to him in such examination, he shall incur a penalty of 400 dollars; and if such
ship, vessel, or boat is foreign, or not navigated according to the laws of the United
Kingdom or of Canada. and () bas been found fishing, or preparing to fish, or to have
been fishing in British waters within 3 marine miles of any of the coasts, bays, creeks,
or harbours of Canada, not included within the above-mentioned limits, without a licence,
or after the expiration of the term named in the last licence granted to such ship, vessel,
or boat under the 1st section of this Act, or (b) has entered such waters for any purpose
not permitted by Treaty or Convention, or by any law of the United Kingdom or of Canada
for the time being in force, such ship, vessel, or boat, and the tackle, rigging, apparel,
Sfurniture, stoves, and cargo thereof shall be forfeited.

“2. The Acts mentioned in the Schedule hereto are hereby repealed.

«3. This Act shall be construed as one with the said ¢ Act respecting fishing by
foreign vessels,” and the amendments thereto.”

ScHEDULE.

Acts of the Legislature of the Province of Nova Scofia.

*ony - . " Ixtent
Ycar, Reign, and Chapter. ’ Title of Act. of Repeal.
Revised Statutes, third series, ¢. 94..} Of the Coast and Decp Sca Fisheries .. . «] The whole.
29 Vict. (1866), c. 35 . .+] An Act to amend chapter 94 of the Revised Statutes,
¢ Of the Coast and Deep Sea Iisheries” . .1 The whole.

Act of the Legisieture of the Province of New Brunswick.

An Act relating to the Coast Fisheries and for the
prevention of [llicit Trade .

16 Viet. (1853), c. 69
The whole.

By comparing the foregoing with the Law of 1870 the object will, in the italicised
portion of the former, be clearly discovered, which is to deter deep-sea American fisher-
men from entering Canadian ports, which are as open to all trading-vessels as American
ports are to Canadian vessels of every sort.

Forfeiture is to be inflicted for an entry for any purpose, excepting shelter, repairs,
wood, or water. Even to get coal for a fishing-vessel propelled by steam is condemned.
What the purpose may be for which seizure is to be made m2y or may not be disclosed
by the seizor. The Statute does not require it. The libel, or complaint, filed in Court
may not disclose it. The averment may be merely a general one that the vessel entered
for a purpose forbidden by Treaty or Statute. The owner must file a claim and answer,
or his property will be condemned by default. He must, among strangers, give security
for costs, or his claim will be dismissed. Worse than that, the Statute of 1868 declares
that, if the owner questions the legality of the seizure, the burden of proof shall be on
him. How can he meet a general averment and prove a negative of what is not definitely
averred, and of every conceivable purpose of entry? None but the captain may be able
to testify to the motive, and what will happen if he, after the seizure, shall die or be
absent! The owner will be helpless to contend with the greed of informers or seizors,
for the Law of 1871 distributes the possible plunder thus :— .

“6. All goods, vessels, and boals, and the tackle, rigging, apparel, furniture, stores,
and cargv condemned as forfeited under this Act, shall be sold by public auction, by
direction of the officer having the custody thereof, under the provisions of the next pre-
ceding section of this Acs, and under Regulations to be frm time to time made by the
Governor in Council ; and the proceeds of every such sale shall be subject to the control
of the Minister of Marine and Fisheries, who shall first pay therefrom all necessary
costs and expenses of custody and sale, and the Governor in Council may from time to
time apportion three-fourths or less of the net remainder among the officers and crew of
any Queen’s ship or Canadian Government vessel from on board of which the seizure
was made, as he may think right, reserving for the Government, and paying over to the
Receiver-General, at least one-fourth of such net remainder, to form part of the consoli-
dated revenue of Canada.”

Conclusions. .
The Treaties of 1783 and 1818 were made with the British Crown. With that

Crown alone can restrictions, Regulations, penalties, and measures be concerted by the
United States to enforce and guard their stipulations. With the Dominion of Canada.
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the Government at Washington is not called, or required, or to be expected, either to
deliberate or debate, any more than is the British Crown, with a separate member of our
Union. It is not to be supposed that a local Colonial Court will, on thr trial of a snit for
forfeiture, begun under an Imperial or a Colonial Statute, hear or decide an issue with the
Treaty of 1818, or rules of international law, or those Statutes. Nor will those Courts
award damages for seizures in violation of the Treaty, if made on “probable cause” by
the seizors to believe that the Statutes had been violated. Nor can the United States
appeal to Colonial Courts for redress against the possible conduct of those Courts under
influences of local passion or prejudice.

It plainly appears to your Committee, from the foregoing considerations, that, by
the Treaty of Peace in 1783, American citizens became partners with British subjects in
all the coast fisheries in North America remaining to Great Britain; that the Treaty of
Ghent, which closed the war of 1812, not having referred to the stipulations of the
Treaty of Peace in any way affecting the fisheries, Great Britain thereupon urged and
obtained in 1818 a diminution of American liberty to take fish on certain well-defined
portions of the British coast in North America ; that in 1819 there was enacted by Parlia-
ment, sitting in London, a law in execution of that Treaty, which punished by forfeiture
of vessel and cargo a preparation to fish, and only by a fine a refusal or neglect to depart
on a warning or notice so to do ; that in 1844 the Island of Prince Edward enacted a
law in punishment of what it assumed to be a violation of the Treaty of 1818, which
went far bevond the Imperial Statute of 1819 ; that in 1868 the Canadian Senate and
House of Commons prescribed additional proceedings and penalties not warranted by the
Treaty, which were in 1870 made more severe and unwarranted, and that in 1886, nearly
half-a-century after signing the Treaty, an offence, entirely new in legislation, was
denounced in most general terms and punished by confiscation of everything seized.

The British Crown proclaims Non-Intercourse.

A very serious feature of this last-named legislation is that it has been approved by
the British Crown, and it proclaims non-intercourse in Canada with American fishing-
vessels for general purposes of trade. To that alarming feature your Committee has
given careful consideration, and is unanimously of opinion that if, and so long as, non-
intercourse with American fishing-vessels shall he thus maintained in the perts or bays of
the Dominion of Canada or Newfoundland, a non-intercourse should be immediately
begun and maintained in our own ports against Canadian vessels. Those vessels, whether
trading or fishing, have, within the meaniug of the seventeenth section of the Law of
Congress of the 19th June, 1886, *“ been placed on the same footing > in our ports as
our own vessels clearing or entering ‘‘foreign.” Canadian vessels are British vessels.
The British Crown has denied to American fishing-vessels commereial privileges accorded
to other national vessels in Canadian ports. The motive and purpose of such denial have
been openly and plainly avowed by Canada to be, first, the punishment of such vessels
because the United States levies a duty on Canadian fish not ¢ fresh for immediate con-
sumption,” such as the Government levies on all such fish not the product of American
fisheries and imported from any foreign place whatever ; and, secondly, to coerce the
United States to exempt such Canadian fish from all customs duties, and to enter into
otler new reciprocal customs relations with the Canadian Dominion and Newfoundland.
It is a policy of threat and coercion, which, in the opinion of your Committee, shonld be
instant{ly and summarily dealt with. The circumstances will warrant and require, in the
opinion of your Committee, not only non-intercourse with Canadian vessels bringing
Canadian or Newfoundland fish to our ports, but an exclusion of such fish from entry at
, our ports, whether brought by railway cars or by any other vehicle or means. It is diffi-
cult to believe that Canada, having within the last twenty years so severely burdened
herself with taxation by the construction of railways and bridges to bring about easy com-
munication with Detroit, Chicago, St. Paul, and the whole West of our country, as well
as with New York and Boston, will now deliberately and offensively enter upon and
pursue a policy toward our fishermen which, if persisted in, can but end either in a sus-
pension of commercial intercourse, by land and sea, between her and ourselves, or in con-
sequences even more grave.

A Law to make o Perpetual Record of the Fucts.

And, furthermore, in regard to seizures of American vessels made duripg the
summer, which has just passed, inasmuch as a true record of the facts under which the
se:zure&v‘;%lje made may be lost, by death of the victims, or by wanderings of ai‘ class so
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migratory as seamen, or by other casualties, and inasmuch as Congress may see fit to
compensate American fishermen for the injuries wantonly inflicted on them by the rude
hand of tyrannical Canadian officials, there having been no adequate American force at
hand for their protection, your Committee advise the enactment of the following :—

Bill for the Appointment of @ Commission to Investigate concerning Losses and Injuries
inflicted since December 31, 1885, on United Stutes’ Citizens enguged in the North
American Fisheries.

“Be it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled, that the President be, and is hereby, authorized to
appoint a Commissioner to proceed to such places in the United States or elsewhere as
may be designated by the Secretary of State, to take testimony, under oath or affirmation,
in relation to the losses and injuries inflicted since the 31st December, 1885, by British
authorities, Imperial or Colonial, upon citizens of the United States engaged in the
fisheries on the north-east coasts of British North America. Said Commissioner shall
everywhere have, in respect to the administration of oaths or affirmations and the taking
of testimony, the same powers as a Commissioner of a Circuit Court, and shall be paid
the same fees as are prescribed for similar services of a Commissioner of a Circuit Court,
together with travelling expenses.”

No. 36.
Sir J. Pauncefote to Sir R. Herbert.

Foreign Office, February 3, 1887.
[Transmits copy of Sir L. West’s No. 9, Treaty, January 21, 1887 : ante, No. 35.]

No. 37.
Mr. Phelps to Sir J. Pauncefote—(Received February 5.)

THE United States’ Minister presents his compliments to Sir Julian Pauncefote,
and begs to return herewith the proofs which accompanied his note of the 2nd instant,
and in which a few typographical errors have been discovered and corrected.

Legation of the United States, February 4, 1887.

No. 38.
My, Phelps to the Marquis of Salisbury.~(Received February 5.)
(Private.)
My Lord, ' Legation of the United States, Februury 5, 1887.

I DO not know that it will be of any use further to advert to the considerations
expressed to you on the 27th January relative to the Fishery questions.

And T certainly should not do so but for a Confidential telegram I have received
this morning from the Secretary of State, who was, however, not aware when he wrote
it of what passed between your Lordship and myself.

The Secretary of State still hopes that the adoption of the modus vivendi plan
submitted by me to Her Majesty’s Government on the 3rd December may avert the
necessity of measures for which Congress is, with almost entire unanimity, providing,
and which the feeling in the United States, aroused by the conduct of the Canadian
authorities, is demanding with an increasing force, which no Administration can long
resist. The House Committee on the subject are to report on Tuesday next. My own
belief is (though without specific information) that they will sustain the action of the
Senate, and perhaps go further.

Any communication from the State Department designed to affect the Committee
should, of course, be sent without delay.

I send this as a confidential and unofficial note. My excuse for an apparent
repetition of what has been already sufficiently expressed is the earnest desire of my
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Government to preserve tire iriendly relations between the two countries, and my own
anxiety about a situation the gravity of which, under existing circumstances, has, I am
persuaded, been in many quarters undervalued.

I have, &c.
(Signed) E. J. PHELPS.
No. 39.
The Murquis of Salisbury to Mr. Phelps.
(Private.)
Sir, 20, Arlington Street, February 7, 1887.

1 HAVE thc honour to acknowledge your private letter, which I reccived on
Saturday afternoon. I am much obliged to you for the fricnuly disposition which has
induced you to write to me again on a matter of great interest to our respective
countries.

I have been informed by telegraph that a despatch from Canada upon this subject
is on its way, and will probably arrive this week. 1 understand that the despatch will
cnable me to make some proposal to the Government of the United States for a modus
vivendi with reference to the matters in discussion between the two countries. I am
not, however, sufficiently acquainted with the precise details of the plan to which the
Canadian Government have consented to be able to convey to you any definite proposal
now. I trust, however, that after an interval of a few days I shall be able to do so.

I have, &ec.
(Signed) SALISBURY.
No. 40.
Sir J. Pauncefote to Sir R. Herbert.
(Confidential.)
Sir, Foreign Office, February 7, 1887.

I AM directed by the Marquis of Salisbury to transmit to you a copy of a note
from the United States’ Minister at this Court* containing observations on the Earl of
Iddesleigh’s note of the 30th November last on the subject of the North American
fisheries. ’ '

I am to state that, with Sir Henry Holland’s concurrence, his Lordship would
propose to reply that Her Majesty’s Government expect in a few days to be in possession
of the Canadian Report on the proposals contained in Mr. Phelps’ note of the 3rd
Dccember last, and that immediately on its receipt the views of Her Majesty’s Govern-
ment on the suggested ad interim arrangement shall be communicated to bim.

With reference to your letter of the 1st instant, I am to inquire whether Sir
H. Holland considers it expedient to ascertain whether the Newfoundland Government
concur in the suggestion which apparently will be made in the Canadian Report, to the
cffect that an arrangement on the bases of the Clarendon-Bruce despatch of the 11th
May, 1866, should be proposed to the United States’ Government.

I am, &ec.
(Signed) JULIAN PAUNCEFOTE.

No. 41.
Sir L. West to the Marquis of Salisbury.—(Received Februury 7.)

(No. 15. Treaty.)
My Lord, Washington, January 25, 1887.
I HAVE the honour to inform your Lordship that the Senate has passed the Bill -
copies of which were inclosed in my despatch No. 6 of the 19th instant, by a vote of
46 to 1, after a debate the official Report of which is herewith inclosed, together with a
précis by Mr. Spring Rice.
The Republican party have been all along determined to make political capital out
of the Fisheries question, and to hamper, by this means, the present Administration in

* No. 24.
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its endeavours to bring about a settlement. The language used in this debatc is only
such as is generally employed in Congress when a difficulty arises with any foreign
nation, but more especially with LEngland, and is notably characteristic of the individual
speakers who addressed the Senate on this occasion. In the language of the New
York ¢ Herald,” «Scnator Frye's impassioned oratory was intended for the latitude and
longitude of Maine, his own decar State; and Mr. Ingalls spoke for the Republican
party, which has viewed with alarm for a couple of weeks past the firm attitude of the
Democratic Administration on the fishery husiness as developed by Sccretary Manning's
Report.”

The New York “Times” says: “There was an unnecessary bellicose tone adopted
by some of the Senators who advocated the Bill, and the pastime of denouncing the
arrogance and injustice of Great Britain was indulged in to an extent calculated to
make the cagle scream and the lion growl. More calmness and soberness in the debate
would have been in better keeping with the situation.”

The press is generally in favour of the proposed retaliatory measures, and both
Democratic and Republican Senators voted together in favour of the Bill. Twenty-eight
Scnators were, however, absent, and did not vote. Whether or not the proposed
legislation was originated by the Administration 1 am unable to state, but it is not
improbable that Mr. Bayard may have sought to obtain the power for the Executive
which it gives of interdicting, it it is deemed expedient, commercial relations with
Canada by a Presidential Proclamation, as was done lately in the case of the Spanish
commercial difficulties, and resulted in the surrender by Spain of her position under the
Madrid Agreement. [ can, however, 1 think, assurc your Fordship of Mr. Bayard’s
sincere desire to find a solution of the questions at issue, and that, notwithstanding the
determinatior. of the Republican party to prevent him from doing so, he will continue
his efforts in this direction, and endeavour to conciliate the conflicting interests by which
he is surrounded and impeded. This, indeed, is evidenced by the ad interim arrangement
proposed by the United States’ Minister in London, and communicated to me in the
Earl of Iddesleigh’s despatch No. 72, Treaty, Confidential, of the 11th ultimo; but in
the event of the passage of the retaliatory measures through the House of Representa-
tives lefore the negotiations with Her Majesty’s Government on the proposal are
concluded, Mr. Bayard will have still greater difficulties to contend with in obtaining the
assent of the Senate to it than he has alrecady encountered from that body, and will not
improbably be called upon, as an alternative, in their opinion, to advise the President to
exercisc the power of commercial interdiction with which the Executive will then be
invested in order to force the Government of the Dominion to recede from the position
which they have all along maintained under the Treaty of 1818. The actual situation
is, however, such as may seriously affect the future commercial relations between the
two countries.

I bhave, &c.
(Signed) L. 8. SACKVILLE WEST.

Inclosure in No. 41.

Debate in the Senate on the 3ill introduced by Mr. Edmunds to authorize the President to

protect and defend ths Rights of American fishing-vessels in certain cases.—
January 24, 1887.

Mr. FRYE suggested that the words, “also if he thinks proper,”” should be omitted
from the Bill, on the ground that the retaliatory measures would be the first and not the
last resort of the President in the existing circumstances.

Mr. Edmunds consented to the omission.

Mr. Ingalls thought it important that the Committee on Foreign Relations should
inform the Senate whether this measure was an invitation to negotiate or practically
& declaration of war, A simple measure of retaliation was not, in his opinion, sufficient.
He suggested that the President should be empowered to appoint » Commission, in order
to reach some basis of understanding between Great Britain, Canada, and the United
States in regard to the fisheries.

Mr. Frye said that this would be playing into the bands of Canada, whose only object
was to secure a Treaty which, as before, would turn out only to her advantage. If the
President took advantage of this Bill, Canada would stop her outrages. The British
Government had approved the Canadian Statute for enforcing further measures of
hostility against American fishermen. The only way of putting a stop to these outrages

KN
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was to enforce rigorous measures of retaliation, a policy in which, as there was every
reason to believe, the Administration sympathized.

Mr. Ingalls said he understood from Mr. Frye’s speech that the Committee
on Foreign Relations intended by this Bill not to remit the subject to the domain
of diplomacy, but to warn Great Britain that its course, if pursued, would result in war.

Mr. Edmunds took exception to this expression. He said that a breach of a Treaty
might be the reason for reciprocal retaliatory measures, intended to bring the offending
party to a sense of the inconvenience of such conduct, but it did not necessarily follow that
every breach of a Treaty should be followed by actunal hostilities.

Mr. Ingalls rejoined that if the purpose of the Bill was to apply the lex falionis it
did not mean anything. The question must be decided by Treaty or by war.

Mr. Edmunds denied the truth of such an alternative. The Canadians had infringed
the Treaty. The United States had reeourse to retaliatory measures. The question was,
Who could stand it best? He thought the United States could stand it best, and that
Canada would be brought to reason.

Mr. Ingalls said that England had always been a ruffian, a coward, and a bully, that
she had no purpose to secure a peaceful solution, but only to embitter the relations
of the United States and Canada. He rejoiced in the interpretation of the Bill
that it was a declaration to Great Britain that she would persist further at her peril.

Mr. Hoar dwelt on the absence of any explanation or apology for the various acts of
violence committed by Great Britain. The Bill meant this, that so far from leading to a
diminution of customs duties, such proceedings would entail the exclusion of Canadian
fish from the United States’ market.

Mr. Morgan said that, so far from this being a warlike measure, it was a measure to
prevent war. If the troubles were allowed to go on, there would be war in them.
Both countries should arm themselves with all powers of law to prevent a conflict.

Mr. Evarts said that the Bill would remove the question from “the threat of
collision ”* by “ taking the subject away from local disturbance, irritation, and resentment,”
and placing it “under the control of both Governments in a deliberate consideration
of what’should be done in order to have stability of intercourse between the two great
nations.”

Mr. Haie strongly supported the Bill as leading to a condition where, if further
negotiations were desirable or practicable, the way would be cleared. Until the American
Congress should send this note—not of menace, but of warning—to their Canadian
neighbours these things would continue.

Mr. Vest pointed out that war would be the greatest calamity that could befall the
two great English-speaking nations of the world. This commercial embargo was half-
sister of war. In a maritime war who could answer for the result? It was an aspect of
the question better suited to a Secret Session of the Senate. It should be remembered
what was the result of the embargo on which Mr. Jefferson relied to prevent war with
Great Britain. Still, he would vote for the Bill, as giving the President a discretionary
power. :

Mr. Gorman objected to the Bill as failing to strike at the only point in which
Canada was vulnerable, that was the exclusion of its cars and engines by which its trade
passed through United States’ territory. ,

Mr. Riddleberger opposed the Bill because it was “in the nature of a Treaty with
Great Britain. He wanted no Treaty.” ' o , ‘

Mr. Vest’s amendment for the appointment of 2 Commissioner to take testimony in
ﬁgar% 71:0 losses and injuries inflicted on American fishermen was lost. Yeas, 17;

ay, 27. ' ‘

The Bill was then passed.

Yeas, 46; Nay, 1 (Riddleberger).

No. 42.
Sir L. West to the Marquis of Salisbury.—(Received Februory 7.)

{No. 16. Treaty.) o
My Lord, ' Washington, January 26, 1887,
WITH reference to my despatch No. 6, Treaty, of the 19th instant, I have the

honour E:goigimsmit to you herewith copies of the Report of the Committee of the Sehate
3 . M
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on Forcigu Relativns relative to the rights and interests of American fisheries and
fishermen in British North America, as submitied by Mr. Edmunds on the 24th instant.
T have, &ec.
(Signed) L. S. SACKVILLE WEST.

Inclosure in No. 42.
49th Congress, 2nd Session.—Report No. 1683,

IN tHE SENATE OF TUE UNITED STATES.

January 19, 1887.—Ordered to be printed.

MR. EDMUNDS, trom the Committec on TForeign Relations, submitted the
following :—

Report -
[To accompany Bill &, 3173.]

The Committec on Forcign Relations was at the last Session of the Senate instructed
to make inquiry into the matter of the rights and interests of the Americen fisheries and
fishermen by Resolution in the following words :—

“ Resolved,~That the Committee on Farcign Relations be, and it hereby is, instructed
to inquirc into the rights of American fishing-vessels and merchant-vessels within the
North American possessions of the Queen of Great Britain, and whether any rights of
such vessels have been violated, and if so, to what extent; that said Committee report
upon the subject, and report whether any and what steps are necessary to be taken by
Congress to insure the protection and vindication of the rights of citizens of the United
States in the premises; that snid Commitice have power to send for persons and papers,
to employ a stenographer, and {o sit during the recess of the Senate, cither as a full
Committee or by any Sub-Comnmittee thercof, and that any sueh Sub-Committce shall for
the purposes of such investigation be a Committee of the Senate to all intents and
purposes.

“ Resolved,—'That the necessary expenses of said Committee in said investigation be
paid out of the appropriation for the miscellaneous items of the contingent fund of the
Senate, upon vouchers to be approved by the Chairman thereof.”

Pursuant to this authority the Committec has procceded to make the inquiries
directed by the Scnate, so far as it was practicable to do during the vacation, and has
taken a considerable amount of testimony which the Committee believes to be of much
value and importance to a proper understanding of the difficulties that have arisen
between citizens of the United States and the authority of Her Majesty’s dominions in
North America, and which also, as the Committec thinks, bears upon other questions of
public policy that can be readily understood by those reading this testimony.

The questions touching the right of our citizens engaged either in the operations of
fishing or commercc in the North American waters contiguous to Her Majesty’s
dominions depend, of course, not only upon public law, but upon the Conventional
arrangements that have hitherto been entered into between the United States and Her
Britannic Majesty’s Government.

Without going into a general review of the discussions that have in former years
taken place concerning these matters, it is, as the Committee thinks, sufficient to now
treat thesc questions as they are affected by the principles of public law, and by the
prﬁsently existing Treaty hetween the United States and Great Britain bearing upon the
subject.

This Treaty was concluded in the year 1818. To understand its just and true
application it is perhaps proper to refer, by way of inducement, to the state of things
theretofore existing.

The Treaty of Peace concluded at the end of the Revolutionary war, which
acknowledged the independence of the United States, provided in its IIIrd Article that
the people of the United States “ shall continue to enjoy umnolested the right to take fish
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of every kind on the Grand Bank, and on all the other Banks of Newfoundland ; alsoin the
Gulf of Saint Lawrence, and at all other places in the sea where the inhabitants of both
countries used at any time heretofore to fish. And also that the inhabitants of the United
States shall have liberty to take fish of every kind on such part of the coast of Newfound-
land as British fishermen shall use, but not to dry or cure the same on that island, and
also on the coasts, bays, and creeks of all other of His Britannic Majesty’s dominions in
America ; and that the American fishermen shall have liberty to dry and cure fish in any
of the unsettled bays, harbours, and creeks of Nova Scotia, Magdalen Islands, and
Labrador, so long as the same shall remain unsettled; but so soon as the same, or either
of them, shall be settled, it shall not be lawful for the said fishermen to dry or cure fish
at such settlement, without a previous agreement for that purpose with the inhabitants,
proprietors, or possessors of the ground.”

This Article, it will be observed, recognized an existing right and practice in respect
of American fishermen exercising their calling not only at sea on the Banks of Newfound-
land, but in all places in the sea, within what would be strictly British waters. And it
will be observed also that this Treaty said nothing on the subject of commercial inter-
course between the people of the United States and those of the British provinces.

The next Treaty was that of 1794, by the ITIrd Article of which it was provided as
follows : — o

Tt is agreed that it shall at all tiwes be free to His Majesty’s subjects, and o the
citizens of the United States, and also to the Indians dwelling on cither side of said
boundary-line (being the land boundary-line between the United States and the British
provinces of North America), freely to pass and repass, by land or inland navigation, info
the respective countries of the two parties, on the Continent of America (ﬁ.{e country
within the limits of the Hudson Bay Company only excepted), and to navigate all the
lakes, rivers, and waters thereof, and freely to carry on trade and commerce with cach
other. But it is understood that this Article does not extend to the admission of vessels
of the United States into the sea-ports, harbours, bays, or creeks of His Majesty's said
territories ; nor into such parts of the rivers in His Majesty’s said territories as are
between the mouth thereof, and the highest port of entry from the sea, except in small
vessels trading bond fide between Montreal and Quebec, under such Regulations as shall
be established to prevent the possibility of any frauds in this respect; nor to the
admission of British vessels from the sea into the rivers of the United States, beyond the
highest ports of entry for foreign vessels from the sea.”

A later Article in the Treaty of 1794 (Article XII) provided that for a limited
period, named in the Treaty, citizens of the United States might engage .in carrying
trade to any of His Majesty’s islands and ports in the West Indies urder certain
conditions named. A later Article (Article XIII) provided that vessels belonging to
citizens of the United States should be admitted into all the sea-ports and harbours of
the British territories in the East Indies, &c. A later Article (Article XIV) provided
that there should be between the dominions of His Majesty in FEurope and the
territories of the United States a reciprocal and perfect liberty of commerce and
navigation, &c. Another Article (Article XTIT) provided for admitting American vessels
in distress into all of His Majesty’s ports on manifesting its necessily to the satisfaction
of the Government of the place.

So far as the present question is concerned the foregoing represents the state of the
Treaty arrangements between the United States and Great Britain down to the close of
the war of 1812, By the Treaty of 1815, following the T'reaty of Peace of 1814, it was
provided in Article I that there should be between the territories of the United States
and all the territories of His Britannic Majesty in Europe reciprocal liberty of
conumerce, &c.

In a later Article of the same Treaty (Article II) it was provided that the inter-
course between the United States and His Majesty’s possessions in the West Indies and
on the Continent of North America should not be affected by any of the provisions of
that Article, but that each party should remain in complete possession of its rights with
respect of such intercourse, A

No other Article of the Treaty touched the question of intercourse between the
United States and His Majésty’s dominions in North America. ‘

The next Treaty bearing upon the present question was that of 1818, which is.now
understood to regulate, so far as it goes, fishing interests of whatever kind of the citizens
of the United States in the territorial waters of the British dominions in North
America, ,

All of this Treaty that bears directly upon the present subject is contained in
Atticle I, which is in the following words ;— o
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¢ Whereas differences have arisen respecting the liberty claimed by the United
States for the inhabitants thereof to take, dry, and cure fishh on certain coasts, bays,
harbours, and creeks of his Britannic Majesty’s dominions in America, it is agreed
lietween the High Contracting Parties that the inhabitants of the said United States
shall have for ever, in common with the subjects of His Britannic Majesty, the liberty to
tak> fish of every kind on that part of the southern coast of Newfoundland which extends
from Cape Ray to the Ramean Islands; on the western and northern coast of Newfound-
land from the said Cape Ray to the Quirpon Islands, on the shores of the Magdalen
Islands, and also on the coasts, bays, harbours, and creeks; from Mount Joly, on the
southern coast of Labrador, to and through the Straits of Belle Isle, and thence north-
wardly indefinitely along the coast, without prejudice, however, to any of the exclusive
rights of the Hudson’s Bay Company : And that the American fishermen shall also have
liberty for ever to dry and cure fish in any of the unsettled bays, harbours, and creeks of
the southern part of the coast of Newfoundland above described and of the coast of
Labrador ; but so soon as the same, or any portion thereof, shall be settled, it shall not
be lawful for the said tishermen to dry or cure fish at such yortion so settled without pre-
vious agreement for such purpose with the inhabitants, proprietors, or possessors of the
ground. And the United States hereby renounce for ever any liberty heretofore enjoyed
or claimed by the inhabitants thereof to take, dry, or cure fish on or within 3 marine
miles of any of the coasts, bays, creeks, or harbours of His Britannic Majesty’s dominions
in America not included within the above-mentioned limits : Provided, however, that the
American fishermen shall be permitted to enter such bays or harbours for the purpose of
shelter and of repairing damages therein, of purchasing wood, and of obtaining water,
and for no other purpose whatever. But they shall be under such restrictions as may be
necessary to prevent their taking, drying, or curing fish therein, or in any other manner
whatever abusing the privileges hereby reserved to them.” '

This Article sets out with stating the precise subject with which it has to deal, viz,,
that differences have arisen respecting the liberty claimed by the United States for the
inhabitants thereof to take, dry, and cure fish on certain coasts, bays, harbours, and
creeks of His Britannic Majesty’s dominions in America.

Thus it will be seen that the matter to be dealt with was a claim in favour of the
inbabitants of the United States to do cerfain things within the territorial dominion of
His Majesty, and not a matter touching the right of the inhabitants of the United States
to cruize, fish, or do any other thing in waters ithat by the public law of nations did not
belong to the territorial jurisdiction of His Majesty. The matter to be dealt with being,
then, simply that affecting American fishermen coming within the terriforial dominion
of His Majesty, it was provided that Americans might fish on that part of the southern
coast of Newfoundland which extends from Cape Ray to the Rameau Islands ; and on the
western and northern coast of Newfoundland from said Cape Ray to the Quirpor Islands
ahd on the shores of the Magdalen Islands, and also on the coasts, bays, harbours, and
creeks from Mount Joly, on the southern coast of Labrador, to and through the Straits of
Belle Isle, and thence northwardly indefinitely along the coast, without prejudice, however,
to any of the exclusive rights of the Hudson Bay Company; and that the American fisher.
men should have the liberty to dry and cure fish in any of the unsettled bays, harbours,
and creeks of the southern part of the coast of Newfoundland above described, and of the
coast of Labrador, subject to non-interference with settlers, &e.

And by the same Article the United States renounced any liberty “to take, dry, or
cure fish on or within 3 marine miles of any of the coasts, bays, creeks, or harbours of
His Britannic Majesty’s dominions in America not included within the above-mentioned
limits ; provided, however, that the American fishermen shall be admitted to enter such
bays or harbours for the purpose of shelter and of repairing damages therein, and of
purchasing wood, and of obtaining water, and for no other purpose whatever. But they

-shall be under such restrictions as may be necessary to prevent their taking, drying, or
:hunng” fish therein, or in any manner whatever abusing the privileges hereby reserved o
€.

The Committee is of opinion, in view of this history and of the plain langtiage
above quéted, that this Article was intended to desl, and did deal, only with the subject
of the admission of American fishermen within the territorial jurisdiction 6f His Britahnic
Mujesty, as defined by the public law of nations. B ,

The first question for consideration, then, is whether the pretension that has been
sometimes asserted by the Government of Great Britain, that American fishing.vessels or
others have no right, except at the pleasure of the British Government, to be in or to
prosecute lawful pursnits in the great arins of the sea extending between parts of the
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mainland belonging to the British, and which are more than 6 marine miles broad, is
well founded.

The Committee cannot doubt that any such pretension is ill founded. It is plain
that such a pretension is an invasion of the principles of public law now almost univer-
sally recognized by all civilized Powers, and one which, it is believed, the British
Government wouid be indisposed to accede to when applied as against its subjects. It
would seem to be clear that by the universally recognized public law among civilized
nations, territorial jurisdiction of every nation along the sea is limited to 8 marine miles
from its coasts, as they may happen to be, whether embracing long lines of open coast or
embracing great curvatures of sea-shore, which may, and often do, almost surround vast
bodies of the waters of the ocean. The phrase of the Treaty, therefore, speaking of
bays, crecks, and harbours of His Britannic Majesty’s dominions, must be understood as
being such bays, creeks, and harbours as by the public law of nations were and are within
the territorial jurisdiction of the British Government. The Cowmmittee is therefore clear
in its opinion that any pretension that exclusive British jurisdiction exists, either by
force of public lIaw or of this Treaty, within headlands embracing such great bodies of
water, and more than 6 marine miles broad, must be quite untenable.

Another question may arise in respect of whether American fishing-vessels or other
American vessels may lawfully traverse the Gut of Canso (a narrow strait connecting the
waters of the Atlantic on the south-east of Nova Scotia and Cape Breton with the waters
of the Gulf of St. Lawrence on the north-west). This strait is a few miles long, and
much less in some of its parts than 6 miles wide. It is naturally navigable for sea-going
vessels, and always has been mavigated and used for the passage of vessels from the
southward into the Gulf of Saint Lawrence, and back again southward by vessels finding
it convenient so to use it.

The Committee is of opinion that, in the absence of special Treaty arrangements,
such straits as the Gut of Canso are free for public and peaceable navigation in the same
manner that the seas which they connect are. A comparatively recent and notable
instance of the application of this principle is found in the case of the Simonoseki Strait,
in Japan, connecting the Corean Channel, to the north-west of Japan, with the Pacific
Ocean on the south-east. This strait at one of its points is very much less than 3 miles
in width; and the passage of meicantile vessels of the United States, Great Britain,
France, and the Netherlands having been interrupted there by Japanese batteries, &e.,
Japan was compelled by these four Governments to make reparation, after both British
and American vessels of war had forcibly destroyed the Japanese batteries.

Of course, the right of peaceful passage through the Gut of Canso by unarmed
vessels is entirely distinet from any right to fish or do any other thing there than merely
to pass through. _And if, in such an instance, a purely fishing vessel of the United .
States, having no other character whatever, should wish to pass through that strait from
one part of the sea to another, it is presumed that it would hardly be insisted by the
British Giovernment that such a passage for such a purpose was prohibited by the Ist
Article of the Treaty of 1818, which, as we have before stated, was applicable only to
the matter of taking fish, &c., on the specified coasts, and to the prohibition of American
fishermen, as such, to enter the British bays or harbours for any other purposes than
those of shelter, repairing damages, purchasing wood, and obtaining water. The general
right of passage for all vessels entitled to sail the seas was not in any way mentioned,
and it must be presumed it was not intended by the language used in the Treaty to limit
or modify such rights.

On the termination of the Reciprocity Treaty of 1854 the fishermen of the United
States were remitted to the Ist Article of the Treaty of 1818, already cited, for the
definition and regulation of their rights in the British waters therein mentioned.
Between the period of the termination of the Treaty of 1854 (namely, 1366) and the
Treaty of 1871 some considerable difficulty and discussion took place concerning the
question whether the 8-mile line should be ascertained by drawing the same from head-
land to headland (as across the Bay of Fundy and the Bay Chaleur), or whether it
should be drawn 3 miles from the actual shores of such bays and headlands. The
general result of those discussions would seem to have been an acquiescence hy the
British Government in the right of American fishermen to fish within those bays and
exterior to a line 3 miles from the shores. By the Treaty of 1871 it was agreed that
the fishermen of the United States should have the right to fish inshore under certain
limitations therein stated. This last Treaty was terminated through the action of the -
United States on the 1st day of July, 1885, and the Ist Article of the Treaty of 1818
again came into operation. . ,

Coim(l)t(l)c:iling, then, from what has been before stated, that there is noNserions
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difficulty in respect of the question where American fishermen can carry on their
operations, it would seccin to be easy to know precisely what our fishermen may and may
not do in the territorial waters adjacent to the British dominions.

What they may do may be stated as follows : —

1. They have the liberty to take fish “on that part of the southern coast of New-
foundland which extends from Cape Ray to the Rameau Islands.”

2. They have the right to take fish “on the western and northern coast of New-
foundland from the said Cape Ray to the Quirpon Islands.”

3. Also ““on the shores of the Magdalen Islands.”

4. Also on the coasts, bays, harbours, and creeks from Mount Joly on the southern
coast of Labrador, to and through the Straits of Belle Isle, and thence northwardly
indefivitely along the coast,” subject te any exclusive rights of the Hudson Bay
Compsny.

5. The right ““{o dry and cure fishin any of the unsettled bays, harbours, and crecks
of the southern part of the coast of Newfoundland,” before described, and of the coast of
Labrador, without interfering with the rights of settlers, &c.

6. The right of American fishermen in their character as such to enter the bays and
harbours of Great Britain in America for the purpose (a) of shelter, () of repairing
damages, (c) of purchasing wood, (d) of obtaining water, and for no other purpose
whatever.

But they are to be under such restrictions in respect of their entry into bays and
harbours wherc they are not entitled to fish ¢“as may be nccessary to prevent their
taking and drying, or curing fish therein, or in any other manner whatever abusing the
privileges hereby reserved to them.”

The things that by this Article American fishermen must not do are :—

1. Fish within 3 miles of any of the shores of the British dominions, excepting those
specially above named.

2. Enter within this 3-mile limit except for the purposes last stated.

The Amecrican fishermen, in their character as such purely, must nol enter ile
prohibited waters other than for the purposes of shelter, repairing damages, purchasing
wood, and obtaining water; and in doing this they are subject to such reasonable
vestrictions as shall be necessary to prevent their fishing or curing fish in prohibited
waters or on prohibited shores, and thereby abusing the privilege of entering those
waters for the necessary purposes stated.

What, theu, are such necessary restrictions ?

Following the Treaty of 1818, Great Britain passed the Act of the 14th June, 1819
59 Geo. I1I, cap. 38), on the subject of American fishing and other vessels within the
waters of the British dominions in North America, which provided—

1. That the British King might make such Orders in Council, either directly or
through the Governor of Newfoundland or others, as should be deemed proper and
necessary for carrying into effect the purposes of the Fishery Article of that Treaty.

2. A prohibition and punishment of fishing, &c., withia the 3-mile limit, other than
the coasts in respect of which the Treaty provided that Americans might fish.

3. Forfeiture of vessels, &c., found fishing, &¢., within the prohibited limits. This
forfeiture was to be enforced in the ordinary course, as in the case of forfeitures under
the Revenue Laws,

4. That American fishermen might enter any of the bays and barbours of the
British dominions in America for the purposes named in the Treaty, subject to such
restrictions for preventing abuse of that privilege as His Majesty, or the Governor, or
perslcl)n exircising the office of Governor in any part of the British dominions in America,
might make.

° 5. That if any person should refuse to depart from such bays, &c., on the require-
ment of the Governor, &c., or neglect to conform to any of the Regulations so made, he
should be punished by a fine of 200.. ‘

The next Legislative Act touching American fishermen appears to be the Act of
Prince Edward’s Island of the 3rd Neptember, 1844, which provided that the officers of
Her Majesty’s Customs, &c., or any person specially holding a commission for that
purpose, should have authority to go on board any ship, vessel, or boat, within any port,
bay, creek, or harbour in that island, or “ hovering > within 3 marine miles of any of the
coasts, bays, &c., thereof'; and in either case freely to stay on board such ship, vessel, or
boat as long as she shall remain within such port or distance; and if any such ship,
vessel, or boat be bound elsewhere, and shall continue so hovering for the space of
twenty-four hours after the master shall have been required to depart, it shall be lawful
for ary of the above-enumecrated officers, &c., to bring such ship, &e., into port, and to
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scarch and examine her cargo, and examine the master upon oath touching the cargo
and voyage ; and if there be any goods on board prohibited to be imported into this
island, such ship, &c., and the cargo laden on board thereof, shall be forfeited ; and if
said ship, &c., shall be foreign, and not navigated according to the laws of Great Britain
and Irelend, and shall have been found fishing, or preparing to fish, or to have been
fishing, witbin such distance of such coasts, bays, creeks, or harbours of this island, such
ship, &c., and its cargo shall be forfeited ; and if the master or any person in command
thereof shall not truly answer the question which shall be demanded of him in such
examination, he shall forfeit the sum of 1001 :

The Act then provides for the methods of investigation, condemnation, &e.

The Revised Statutes of Nova Scotia of 1851, chapter 94 (which may have
rc-enacted some carlier Act), provided—

1. That officers of the Colonial Revenue, Sheriffs, Magistrates, or any other person
duly commissioned for that purpose, “may go on board any vessel or boat within any
harbour in the province, or hovering within 3 marine miles of any of the coasts or
harbours thereof, and stay on board so long as she may remain within such place or
distance.”

2. That < if such vessel or boat be bound elsewhere, and shall continue within such
harbour or so hovering for twenty-four hours after the master shall have been required to
depart, any one of the officers above mentioned may bring such vessel or boat into port
and search her cargo, and also examine the master upon oath touching the cargo and
voyage ; and if the master or person in command shall not truly answer the questions
demanded of him in the examination he shall forfeit 100l ; and if therc be any
prohibited goods on board, then such vessel or boat, with the cargo thercof, shall be
forfeited.”

3. That *if the vessel or boat shall be foreign, and not navigated according to the
laws of Great Britain and Ircland, and shall have been found fishing, or preparing to fish,
or to have been fishing, within 3 marine miles of such coasts or harbours, such vessel or
boat, or cargo, shall be forfeited.”

It then provides for the method of procedure, &c. This provision was re-enacted in
the Revised Statutes of Nova Scotia by the Provincial Act of the 7th May, 1858. This
re-enactment contained in its 22nd section of Title 25, Chapter 94, a provision suspending
those parts of it relating to American fishing-vessels during the continuance of the
Treaty of Reciprocity of 1854.

The Committee has not been able to discover any Orders in Council made by the
British King, as authorized by the Act (59 Geo. TII, cap. 58) ; and so far as we have
been able to examine, the regulation of the entrance of American fishermen within the
limits wherein they were not entitled to fish has been made by Colonial Statutes such as
have been above recited. That of Prince Edward’s Island of 1843 (6 Vict., cap. 14) the
Committee thinks fairly illustrates the nature of legislative Regulations on the subject
down to the Reciprocity Treaty of 1854, and so, in effect, until the expiration of that
Treaty in 1866. This Act provided—

1. Proper officers were authorized to go and remain on board an American fishing-
vessel during her continuance within the waters where she was not entitled to fish.

2. If the vessel was bound elsewhere, and should continue hovering within the
3-mile limit for twenty-four hours after she had been required to depart, then the officer
might take ber into port, search her cargo, examine the master, &c.

3. If, on such cxamination, any goods should be found prohibited to be imported
into the island, there should be a forfeiture.

4. If the vessel should have been found fishing, or preparing to fish, or to have been
fishing, in probibited waters, a forfeiture should follow.

It will be seen that this provision carefully excludes the right to seize and proceed
against an American fishing-vesscl that had come within British waters, where fishing
was not allowed, for the purposes named in the Treaty, and only authorized British
officers to require the vessel to depart if, instead of coming into a bay or roadstead and
coming to anchor, she was ‘“hovering’’ on the coast and within the prohibited limits,
and provided for her forfeiture shen so “hovering” only upon its being discovered, on an
examination, that she had contraband goods on board, or had been violating the provi-
sions of the Treaty by abusing the privilege of her entrance and shelter by fishing, &c.
And in all these cases the ordinary modes of judicial investigation and fair play were
provided for, except—

(a.) That the burden of proof was thrown on the claimant of the vessel in case o1
dispute as to whether the seizure bad been lawful ;

(b.) That no suit should be brought for an illegal seizure until one month after
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notice in writing had been served on the seizing officer of an intention to sue, and the
grounds of action ;

(c.) And, further, that a Statute of Limitations, in respect of all such illegal
~cizures, of three months only, was provided.

The Committec does not sec any just ground of eriticism of those parts of this Act
that relate to the conduct of American fishing-vessels coming within waters where fishing
was prohibited ; but when it comes to the matter of just and reasonable judicial deter-
mination of any question arising, the Committece does think that the methods and
limitations of procedure were harsh aud unjust, and beyond the right of the British
Government to provide, under its authority by the Treaty to make only such restrictions
as should be necessary to prevent the abuse by the American fishermen of their right to
enter non-fishing waters.

But the foregoing species of legislation has been considerably improved upon, in an
unjust direction, by the Dominion Act of the 22nd May, 186S (31 Viet., cap. G1), which
anthorized the officials to require any vessel which was not hovering on the coast, but
which had come within a harbour, to depart from such harbour on twenty-four hours’
notice, and, on failure of such departure, to bLring her into port for that mere cause, and
without any suspicion or ground of suspicion that she had violated, or intended to violate,
cither the Treaty or the laws of Cauada, and without any limitation as to the length of
time she might be detained in port, or any security for just and fair treatment of the
American fishing-vessel which might have sought shelter in such harbour, or come there
for any of the lanful causes named in the Treaty.

It also provided for punishing the master it he failed to answer any question put to
him touching the cargo or voyage.

It also provided that the consent of the seizing person should be necessary in
order to enable the Judge of the Admiralty Court to release the vessel on proper
security.

[t also, as in the case of the former Act, put the burden of proving innocence on
the claimant.

it also provided that no suit should be brought for any illegal conduct of those
officers until after a month’s noiice in writing, and that the notice should contain the
cause of action.

It also provided that ¢ no evidence of any caunsc of action shall he produced except
such as shall be contained in such notice.”

It also provided that every such action should be brought within three months after
the cause of action had arisen.

[t also provided that if, in any such suit, judgment should be given against the
seizing person, and there should be a certificate of probable cause, then the plainti

should only recover 3% cents damages and no costs, and that no fine beyond 20 cents-

should be imposed upon the respondent.

On the 12th May, 1870, the Dominion Act of 33 Vict., cap. 15, was passed, repealing
the 3rd scetion of the last-mentioned Act on the subject of bringing vessels into port,
&c., and provided, in lieu thereof, that any of the officers or persons before mentioned
might bring any vessel, being within any harbour in Canada, or hovering in British
waters within 3 miles of the coast, into port, search her cargo, examine her master on
oath, &ec., without any previous notice to depart, which had been required by the former
Act. So that an American vessel, fishing at sea, being driven by stress of weather, want
of wood or water, or need of repairing damages, which should run into a Canadian
harbour, under the right reserved to it by the Treaty of 1818, the moment her anchor
was dropped or she was within the shelter of a headland, was, at the discretion of the
Canadian official, to be immediately seized and carried into port, which might be, and
often would be, mauy miles from the place where she would have her safe shelter or
could obtain her wood and water or repair her damages.

The Committee thinks it is not too much to say that such a provision is, in view
of the Treaty, and of the common. principles of comity among nations, grossly in
violation of rights secured by the Treaty and of that friendly conduct of good
neighbourhood that should exist between civilized nations holding relations such as ought
to exist between the United States and Her Majesty’s doriinions.

This Jast provision was substantially re-enacted, with the Royal approval of the
Queen, given on the 26th November, 1886, with the addition that if any such vessel
had entered such waters for any purpose not permitted by Treaty or Convention, or by
any law of the United Kingdom or Canada for the time being in force, she should be
forfeited, &c.

From all this it would seem that .t is the deliberate purpose of the British
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Government to leave it to the individual discretion of each one of the numerous
subordinate Magistrates, Fishery Officers, and Customs Officers of the Dominion of Canada
to seize and bring into port any American vessels, whether fishing or other, that he finds
within any harbour in Canada or hovering within Canadian waters., The Statute does not
even except those Canadian waters in which, aiong a large part of the southern coast
and the whole of the western coast of Newfoundland, they are entitled to fish, to say
nothing of the vast extent of the continental coast of Canada.

The Committee repeats its expression of the firm opinion that this legislation is in
violation of the Treaty of 1818, as it respects American fishing-vessels. and in violation
of the principles of comity and good neighbourhood that ought to exist in respect of
commercial intercourse, or the coming of the vessels of either, having any commercial
character, within the waters of the other. Had it been intended to harass and embarrass
American fishing and other vessels, and to make it impracticable for them to enjoy their
Treaty and other common rights, such legiz'ation would have been perfectly adapted to
that end.

The instances in which this sort of legislation has been applied during the last
year, to the great embarrassment and injury of American rights and interests—although
in some of them it may doubtless appear that there has been some merely formal
or technical violation of some Canadiun Customs Statute or Regulation—are the
following :— :

Vessels denied the Right or Privilege of purchasing Coal or Ice or of transhipping Fisk at
Ports of the Dominion, or refused other Rights or Privileges therein.

“ Novelty ” (steam-ship) denied the right to take in coal, or purchase ice, or tranship
fish in bond to the United States, at Pictou, N. S,, July, 1886. (H. R. Ex. Doc.
No. 19, Forty-niath Congress, second session, pp. 24-25, 49.50-51. This Rep.,
3, 15, 105, 106.) ‘

“Golden Hind,” of Gloucester, Mass., was refused the right to take water in Port
Daniel, Bay of Chaleur, July 23,.1886. (H. R. Ex. Doc, No. 19, Forty-ninth
Congress, second session, pp. 43, 47, 192-193. This Rep., 162.)

“Mollie Adams,” of Gloucester, Mass., Solomon Jacobs, master; his water supply
having become exhausted by accident, Captain Jacobs put into Port Mulgrave,
N.S., on the 31st August, 1886, to replenish the same, but was refused the privilege
of buying barrels, and notified that if he did purchase barrels his vessel would be
seized. A serious loss was occasioned through this action. (H. R. Ex. Doc.
No. 19, Forty-ninth Congress, second session, pp. 45-46, 61-63. This Rep.,
88, 146.)

“A. R. Crittenden,” of Gloucester, Mass., Joseph E. Graham, master. Stopped at
Steep Creek, Strait of Canso, July 21, 1886, homeward bound from the open-sea
fishing grounds to obtain supply of water, which was refused, the Customs officer
notifying Captain Graham that if he took in water his vessel would be seized.
(H. R. Ex. Doc. No. 19, Forty-ninth Congress, second session, pp. 47, 48, 152.
This Rep., 153, 196.) .

“Pearl Nelson,” of Provincetown, Mass., Murdock Kemp, master. Was seized in the
harbour of Arichat, N. S., September 8, 1886, and compelled to pay commercial
fees, but was denied privileges which such fees are paid to secure. (H. R. Ex.
Daoc. N)o. 19, Forty-ninth Congress, second session, pp. 54-61, 193-197. This Rep.,
54, 66.

“ Laura Sayward,” of Gloucester, Mass., Medo Rose, master. Was, on the 6th October,
1886, while in the port of Shelburne, N. S., refused permission to buy provisions,
&ec., sufficient to last the crew on the homeward trip of the vessel; the vessel’s
papers were retained by the Collector for an undue length of time, &c. (H. R.
Ex. Doc. No. 19, Forty-ninth Congress, second session, pp. 58-59.)

“ Jeannie Seaverns, of Gloucester, Mass., Joseph Tupper, master. While in the port of
Liverpool, N. 8. Captain Quigley, of the Dominion cruizer “ Terror,” prevented
Captain Tupper from landing to visit relatives in Liverpool, and forbade Captain
Tupper’s relatives from going on board the “Jeannie Seaverns,” placing a guard
aboard of her while she was in that port. (H. R. Ex. Doc. No. 19, Forty-ninth
Congress, second session, pp. 58-59, and 60)

“ Jeannie and Julia,” of Eastport, Me., W. H. Farris, master. While in Digby Harbour,
N. S., April (?) 18, 1886, was denied the privilege of buying herring. (H.R. Ex.
Doc. No. 19, Forty-ninth Congress, second session, pp. 169-170.)

“Ja.mesi_ A.]Garﬁeld,” threatened with seizure on opportunity; charged with having
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purchased bait or ice in Dominion port or ports. (H. R. Ex. Doc. No. 19, Forty-
ninth Congress, second session, p. 171.)-

« Abbic A. Snow,” of Gloucester, Mass,, Jeremiash Hopkins, master. Subjected to
constant surveillance in harbour at Shejburne, N. 8., by Captain Quigley, of
Dominion cruizer “Terror,” who finally boarded her with an armed guard, took
Captain Hopkins ashore under armed guard, and threatened him with trouble if he
revisited Shelburne. (This Rep., pp. 135-136, 138.)

“ Highland Light,” of Provincetown, Mass. Secized off the north-east point of Prince
.Edward Island for catching fish within 8-mile limit. (This Rep., pp. 34, 163.)

« Eliza A. Thoms,” of Portland, Me., having gone ashore at Malpeque, laden with a fare
of fish, the owners were not permitted to ship home either the fish, boats, or seines
by vessels, but were, after delay, compelled to ship them by rail. (This Rep,
pp. 259-260.)

Vessels seized by Canadian Authorities on ihe charge of violating the Fishery Regulations of
the Dominion,

“Pavid J. Adams,” owned at Newburyport, Mass.; Aldon Kinney, master. Seized at
Digby, N. S., May 7, 1886. (Senate Ex. Doc. No. 217, Forty-ninth Congress, first
session; H. R. Ex. Doc. No. 19, Forty-ninth Congress, second session, pp. 6, 13,
127, 128, 129, 130, 131, 132, 133, 134, 135, 136, 137, 140, 141, 142, 148, 149, 150,
164, 168, 176, 177, 178, et seq. This Rep., p. 151.)

« Ella M. Doughty,” owned at Kennebunk, Me.; Warren A. Doughty, master. Seized
at Epglishtown, C. B., May 17, 1886. Relcased June 19, 1886 ; bail, 3,400 dollars.
Proceedings for remission. (Senate Ex. Doc. No. 217, Forty-ninth Congress, first
session ; H. R. Ex. Doc. No. 19, Forty-ninth Congress, second session, pp. 141,142,
143, 144, 145, 146. 'This Rep., 255.)

« City Point,” owned at Booth Bay, Me.; Stephen Keenc, master. Seized at Shelburne,
N. 8., July 3, 1886, Released on payment of 400 dollars, alleged fine. (Senate
Ex. Doc. No. 217, Forty-ninth Congress, first session; H. R, Ex. Doc. No. 19,
Forty-ninth Congress, second session, pp. 44, 178, 193. This Rep., 238.)

“ George W. Cushing,” owned at Bath, Mc.; C. B. Jewett, master. Seized at Shelburne,
N.§., July 3, 1886. Released on payment of 400 dollars, alleged fine. (Senate
Ex. Doc. No. 217, Forty-ninth Congress, first session; H. R. Ex. Doc. No. 19,
Forty-ninth Congress, second session, pp. 142, 178, 182, 184, This Rep., 262.)

« (. B. Harmington,” owned at Portland, Me.; Jolm Trelick, master. Seized at
Shelburne, N. 8., July 3, 1886. Released on payment of 400 dollars, alleged fue.
(Senate Ex, Doc. No. 217, Forty-ninth Congress, first session. This Rep., 262.)

Vessels seized by the Canadian Authorities on the charge of violating Commercial or Trading
Laws or Regulations of the Dominion.

«“W. D. Daisley,” of Gloucester, Mass. Seized at Souris, October 1886, on the charge

that on)e of the crew had landed flour at Canso in the previous August. (This Rep.,
. 197.

“Thg Druid,” of Gloucester, Mass. ; John McQuinn, master. Sailing under register to
buy fish, not to catch, and having on board no apparatus for fishing, was twice
boarded by the Captain of the Dominion cruizer ‘¢ Houlette,” with armed men, and
once detained two nights and a day under armed guard at Malpeque on a charge of
techni%al violation of Customs Regulations; subsequently released. (This Rep,
pp. 129-132. ’

« Moro Castle,” o)f Gloucester, Mass. ; Edwin Joyce, master. Seized at Port Mulgrave,
in the Strait of Canso, September 11, 1886; stripped and held for an offence
alleged to bave been committed in 1884. (This Rep., p. 217, et seq.)

Vessels detained by Canadian Authorities on the charge of violation of Fiskery or Trading
Regulations of the Dominion of Canada.

“Joseph Story,” owned at Essex, Mass. Seized at Baddek, Cape Breton, April 24,
1886 ; released April 265, 1886. (Senate Ex. Doc. No. 217, Forty-ninth Congress,
first session. )

« Matthew Keany,” owned at Bath, Me. Detained twenty-four hours. (Sen. Ex. Doc.
No. 217, Forty-ninth Congress, first session.)

« Hereward,” owned at Essex, Mass.; McDonald, master. Seized July 3,1886, at Canso.
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(Sen. Ex. Doc. No. 217, Forty-ninth Congress, first session; H. R.” Ex. Doe.
No. 19, Forty-ninth Congress, second session, p. 190).

« Everett Stecle,” of Gloucester, Mass. ; Charles E. Forbes, master. Detained in the
port of Shelburne, N. 8., 10th September, 1886, by Captain Quigley, of the
*“Terror,” who boarded the  Steele,” took her papers, and put her in charge of

*a policeman till the following day, when she was discharged by the Collector.
(H. R. Ex. Doc. No. 19, Forty-ninth Congress, second session, pp. 52, 53, 84, 56,
163. This Rep., 216.)

Vessels warned off by Canadian Authorities on the ground that they were about to violate the
Fishery or Trading Lows or Regulations of the Dominion.

“Annic M. (or H.) Jordan,” of Gloucester, Mass., was refused entry at the port of
St. Andrews, N. B,, although licensed to touch ard trade. (H. R. Ex. Doc.
No.19. TForty-ninth Congress, second session, pp. 15, 171-172, 175-176. Thix
Rep., 163.)

* Martha A. Bradley,” *‘Rattler,” “ Eliza Boynton,” and ¢ Pioneer,” of Gloucester,
Mass., were warned by the Sub-Collector of Customs at Canso to keep outside an
imaginary line drawn from a point 3 miles outside Canso Head to a point ontside
St. Ksprit, on the Cape Breton coast, a distance of 40 miles. 'This line, for nearly
its entire continuance, is distant 12 to 25 miles from the coast. (H. R. Ex. Doc.
No. 19, Forty-ninth Congress, second session, pp. 16, 42, 44, 43-49. 56-57, 120-123,
190-191. 'This Rep., 153, 195.)

© Thomas F. Bayard,” of Gloucester, Mass.; James McDonald, master, Warned off by
Custows officials at Bonne Bay, Newfoundland, July 12, 1886. (H. R. Ex. Doc.
No. 19, Forty-ninth Congress, second session, pp. 26-27, 46-47, 146.147, 150-151,
187-189.)

« Mascot,” of Gloucester, Mass.; Alexander McKachern, master. Warned by Customs
officials at Port Amberst, Magdalen Islands, June 10, 1886. that if fresh bait was
purchased vessel would be seized. (H. R. Ex. Doc. No. 19, Forty-ninth Congress,
second session, pp. 46-47, 118-119-120, 146-147, 150-152.)

Vessels subjected to Hostile Treatment by Dominion Officials.

The “Shiloh ” and the *“Julia Ellen.” While these vessels were entering the harbour
of Liverpool, N. 8., Captain Quigley, of the Canadian cruizer * Terror,” fired a gun
across their bows to hasten their coming to, and placed a guard of two armed men
on board each vessel, which guard remained on board until the vessels left the
harbour. (H. R. Ex. Doc. No. 19, Forty-ninth Congress, second session, pp. 44.
122-123. This Rep., 168.)

“ Marion Grimes,” of Gloucester, Mass.; Alexander Landry, master. Was in port of
Shelburne, N. 8., October 11, 1886, under detention for alleged infraction of
Customs Regulations, and while so there Captain Quigley, of the Dominion cruizer
“Terror,” compelled Captain Landry to haul down his (the United States’) flag;
upon its being run up a second time, Captain Quigley went on board the ¢ Grimes”
and bauled the flag down with his own hands. (H. R. Ex. Doc. No. 19, Forty-ninth
Congress, second session, pp. 124-125, 1563-163.)

It will be seen, from the correspondence and papers submitted by the President, in
his Message on the subject of the 8th December last (Ex. Doc. No. 19, Forty-ninth
Congress, second session), and from the testimony taken by the Committee, that some
of these instances of seizure or deteution, or of driving vessels away by threats, &c., were
in clear violation of the Treaty of 1818, and that others were on such slender and
technical grounds, either as applied to fishing rights or commercial rights, as to make it
impossible to believe that they were made with the large and just object of protecting
substantial rights against real and substantial invasion, but must have been made either
under the stimulus of the cupidity of the seizing officer, sharpened and made safe by the
extraordinary legislation to which the Committee has referred, whereby the seizing
officer, no matter how unjust or illegal his procedure may have been, is made practically
secure from the necessity of meaking substantial redress to the party wronged, or of
punishment, or else they must have arisen from a systematic disposition on the part of
the Dominivn authorities to vex and harass American fishing and other vessels 50 as to
produce such a state of embarrassment and inconvenience with respect to intercourse
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with the provinces as to coerce the United States into arrangements of general reciprocity
with the Dominion.

In respect of general veciprocity, the experience of the United States during the
existence of the Treaty of 1854 was such as to lead Congress, with great unanimity, to
terminate it ; and the experience of the United States; under such so-called recipracity
as was provided for by the Treaty of 1871, was such as to lead both Houses, with very
great unanimity, to terminate that, Each of these instances continued long enough to
show fully the general working of the arrangement. The great balance of gain and
advantage appeared to be in favour of the Canadians, while the great balance of loss and
disadvantage fell on the people of the Unitcd States.

Indeed, the Treaty of 1871, so far as it related to the fisheries, &c., was based upon
the idea that the right of American fishermen to fish within 3 miles of the Dominion
shores was of some considerable value, whick the United States thought would be fully
compensated by admitting Dominion fishermen to the waters of the United States and
admitting their fish free of duty. Notwithstanding this, by the methods and results of

~ settling the balance of pecuniary advantages by the Halifax Commission, the United

States paid on the award of that Commission (waiving the serious question of its
irregularity) 5,500,000 dollars. So strong was the opinion of the United States, even at
that time, that this award was wholly unjust in fact that it is understood that steps were
taken to invite the British Government to terminate the Fisheries Clauses of the Treaty
of 1871 immediately and before the positive period of ten years had expired, but it could
not be accomplished. ’

From the investigations made by the Committee during the last summer and fall,
and as the result of the great mass of testimony taken by it and herewith returned, the
Committee believe it to be clear, beyond all dispute, that the right to fish within 3 miles of
the Dominion shores is of no practical advantage whatever to American fishermen. The
cod and halibut fishing has been for many years almost entirely carried on at long
distances from the shores, in the deep waters, on banks, &c.; and it is believed that were
there absolute liberty for Americans to fish, without resiriction or regulation of any kind,
within 3 miles of the Dominion shores, no such fisherman would ever think of going there
for the purpose of catching cod or halibut.

As regards the obtaining of bait for this class of fishing, the testimony taken by the
Committee in its inquiries clearly demonstrates that there is no necessity whatever for
American fishermen to resort to Canadian waters for that purpose. Clam bait is found
in immense quantitics in our own waters, and there have been instances, so frequent and
continuous as to amount to a habit, of the Canadians themselves resorting to American
waters or ports for the purpose of obtaining it. The squid bait is found on the very
banks where the fishing goes on. So that the instances would be extremely rare when
any American fishing-vessel would wish to resort to a Dominion port for the purpose of
buying bait for this kind of fishing.

It was also proved before the Committee that, with the rarest exception, it would be
absolutely injurious to the pecuniary interests of all eoncerned for American vessels to
resort to Dominion ports or waters, except in need or distress, for the time taken in such
departures from the cod and halibut grounds, or from direct sailing to and from them, is
so great that, with or without the difference of port expenses, time and money are both
lost in such visits.

In respect of the mackerel fishery the Committee finds, as will be seen from the
evidence referred to, that its course and methods have of late years entirely changed.
While it used to be carried on by vessels fishing with hook and line, and sometimes near
the shores, it is now almost entirely carried on by the use of immense seines, called
purse-seines, of great length and descending many fathoms inlo the water. This gear is
very expensive, and a fishing-vessel does not usually carry more than one or two. The
danger of fishing near the shore with such seines is so great, on account of striking rocks
and reefs, that it is regarded as extremely hazardous ever to undertake it. Besides this,
the large schools of mackerel, to the taking of which this great apparatus is best
adapted, are almost always found more than 8 miles from land, either in great bays and
gulfs, or entirely out at sea.

There will be found accompanying this Report (see Appendix) statements showing
the total catch of mackerel during certain years, and the parts of the seas where they
have been taken ; and it will also be seen from the evidence that in general the mackerel
fisheries by Americans in the Gulf of Saint Lawrence, and in the Bay of Chaleur have
not been remunerative.

In view of all these facts, well known to the great body of the citizens of the United
States engaged in fisheries, and embracing every variety of interest connected therewith,
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from the wholesale dealer, vessel-owner, and outfitter, to that portion of the crew who
receive the smallest share of the venture, it must be considered as conclusively established
that there would be no material value whatever in the grant by the British Government
to American fishermen of absolutely free fishing; and in this conclusion it will be seen,
by a reference to the testimony, that all these interests fully concur.

It will also be noticed; on reference to the evidence, that it appears to show that
when by force of the 'I'reaty of 1871 Canadian fish, both salt and fresh, were admitted to
the markets of the United States free of duty, no fall of prices to the consumer took
place, and that the abrogation of the duty simply redounded to the advantage of the
forcign fishermen or the foreign dealers in fish exporting the same to the United States;
and that when, on the 1st July, 1885, the duty on salt fish was revived, no part of this
duty was borne by the consumers in the United States, and that the cost of fish in the
United States was not at all affected. It would follow that the sums received into the
Treasury {rom these fish duties were paid and borne by the Canadians alone. A parallel
instance is also found, on reference to the testimony, in the statements of gentlemen
engaged in exporting salt fish from the United States to other countries where duties are
imposed, these gentlemen stating that the duty thus imposed upon fish came out of their
pockets, and not out of the pockets of the foreign consumers.

As regards commercial and other friendly business intercourse between porls and
places in the Dominion and the United States, it is, of course, of much importance that
Regulations affecting the same should be mutually reasonable and fairly administered.
If an American vessel should happen to have caught a cargo of fish at sea 100 miles
distant from some Canadian port, from which there is railway communication to the
United States, and should be denied the privilege of landing and shipping its cargo there-
from to the United States, as the Canadians do, it would be, of course, a serious
disadvantage, and there is, it is thought, nothing in the Treaty of 1818 which would
warrsnt such an exclusion. But the Dominion laws may make such a distinction, and it is
understood that, in fact, the privilege of so shipping fish from American vessels has been
refused during the last year.

It is also inconvenient and injurious that American vessels of any character, whether
engaged in fishing, or licensed to touch and trade, or purely mercantile vessels, should be
unahle in cases of occasional necessity to resort to Canadian ports for the purpose of
buying supplies or any commodities that the ordinary laws of the Dominion allow to be
exported at all. Several instances of such injurious and unfriendly action appear to have
taken place. : .

"The Treaties between the United States and Great Britain on the subject of inter-
communication, and the rights of the citizens and subjects of the one in the ports and
territories of the other have not included the British dominions of North America (with
possibly certain exceptions as to intercourse by land), and such intercourse, strangely
cnough, still remains the subject of legislation merely in the two countries. Such
legislation to be tolerable must be mutually friendly and reciprocal, and laws upon the
subject must be administered fairly and generously, and not in a spirit of carping at small
matters or in any other wise in an unfriendly way. The Committee is pained to believe
that such has not been the course of British legislation or of administrative practice.

In view of all that has taken place, the Committee thinks it to be the duty of the
United States, in a firm and just way, to protect and defend the just and common rights
of the people of the United States, whether fishermen, or traders, or travellers, or all,
by all such measures as may be within our power. The measures the Committee
proposes to this end rest upon a principle universally recognized as right and necessary
in the intercourse of nations, and it has often been resorted to in one form or another by
many nations.

It is recommended that the President of the United States be invested with
the power, and that it be made his duty, whenever he shall be satisfied that unjust,
unfair, or unfriendly conduct is practised by the British Government in respect of our
citizens and their property within the ports or waters of the British dominions in North
America, to deny to the subjects of that Government in British North America and their
property, or to any classes of them, such privileges in the waters and ports of the United
States as he may think proper to name, and to suspend in respect of such vessels
or classes of vessels or such property or classes of property of the subjects of such Govern-
ment the right of entering or being brought within the waters or ports of the United
States, so that he shall be able from time to time, as each emergency may arise,
to preserve the intercourse between the United States and that Government in a state of
fair equality. The Committee, therefore, rccommends the passage of the Bill (8. 3173)
herewith reported. i

[600] P
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The Committec also recommends that the papers, documents, and maps herewith
returned he printed.
All of which is respectfully submitted.
(Signed) GEO. F. EDMUNDS,
For the Committee.

49th Congress, 2nd Session, S. 3173.

A Bill to authorize the President of the United Staies to protec and defend the Rights of
American Fishing-vessels, Admerican Fishermen, Amnerican Trading und other Vessels,
in certain cases, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States of
America, in Congress assembled, that whenever the President of the United States shall
be satisfied that American fishing-vesscis or American fishermen, visiting or being in the
waters or at any ports or places of the British dominions of North America, are or then
latcly bave been denied or abridged in the enjoyment of any rights sccured to them by
Treaty or Law, or arc or then Intely have been unjustly vexed or harassed in the enjoy-
ment of such rights, or subjected to unreasonable restrictions, Regulations, or requirements
in respect of such rights; or whenever the President of the United States shall be
satisfied that any such fishing-vessels or fishermen, having a permit under the laws of the
United States to touch and trade at any port or ports, place or places, in the British
dominions of North America, are or then lately have been denied the privilege of
entering such port or ports, place or places, in the same manner and under the same
Regulations as may exist therein applicable to trading vessels of the most favoured nation,
or shall be unjustly vexed or harassed in respect thereof, or shall be prevenied from
purchasing such supplies as may there be lawfully sold to trading vessels of the
most favoured nation; or whenever the President of the United States shall be satisfied
that any other vesscls of the United States, their masters or crews, so arriving at
or being in such British waters or ports or places of the British dominions of North
America, are or then lately have been denied any of the privileges therein accorded to the
vessels, their masters or crews, of the most favoured nation, or unjustly vexed or
harassed in respect of the same, then, and in either or all of such cases, it shall
be lawful, and it shall be the duty of the President of the United States, in his discretion,
by Proclamation to that effect, to deny vessels, their masters and crews, of the British
dominions of North America, any entrance into the waters, ports, or places of or within
the United States (with such exceptions in regard to vessels in distress, stress of
weather, or needing supplies as to the President shall seem proper), whether such
vessels shall have come directly from said dominions on such destined voyage or by way
of some port or place in sueh destined voyage elsewhere ; and also, if he think proper, to
deny entry intoany port or place of the United States of fresh fish or salt fish or any other
product of said dominions, or other goods coming from said dominions to the United
States. The President may, in his discretion, apply such Proclamation to any part or to
all of the foregoing-named subjects, and may qualify, limit, and renew such Proclamation
from time to time as he may deem necessary to the full and just execution of the purposes
of this Act. Every violation of any such Proclamation, or any part thereof, is hereby
declared illegal, and all vessels and goods so coming or being within the waters, ports, or
places of the United States contrary to such Proclamation shall be forfeited to the United
States; and such forfeiture shall be enforced and proceeded upon in the same manner
and with the same cffect as in the case of vessels or goods whose importation or coming
to or being iu the waters or ports of the United States contrary to law may now be
enforced and proceeded upon. Every person who shall violate any of the provisions of
this Act, or such proclamation of the President made in pursuance hereof, shall be
deemed guilty of a misdemeanour, and, on conviction thereof, shall be punished by a fine
not exceeding 1,000 dollars, or by imprisonment for a term not exceeding two years, or by
both said punishments, in the discretion of the Court.
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No. 43.
Sir L. West to the Marquis of Salisbury.—(Received Februury 7.)

(No. 17. Treaty.)
My lord, Washington, January 27, 18817.

WITH reference to my despatch No. 15 of the 25th January, I have the honour to
add a préeis of Senator Evarts’ speech on the Fishery Bill. His contention is clearly
put in so far as the nature of the Treaty of 1818 is concerned and the results of the
interpretation of it, but he entirely ignores the persistent refusal of this Government,
after the depunciation of the Treaty of 1854, to re-establish the commercial relations
which existed under it, and which in fact were the outcome of the statutory legislation
upon which he lays so much stress. ]

He makes no allusion to the comity and courtesy of the Dominion Government in
continuing to accord the commercial privileges even after the Treaty which secured them
bad been denounced, and actually complains that they are now withheld on the ground
that there is no Commercial Treaty between the two countries.

Mr. Evarts' speech, however, contrasts favourably with those of the violent
advocates of the Bill, and indicates no intention of thwarting negotiations for a settle-
ment of the dispute.

I have, &ec.
(Signed) L. S. SACKVILLE WEST.

Inclosure in No. 43.

Précis of Speech of Senator Evarts in the Debute in the Senate on the Fisheries Bill,
January 24, 1887.

MR. EVARTS clearly establishes that the Treaty of 1818 is essentially a Fishery
Treaty regulating the fisheries between the two countries, and that in the absence of a
Treaty of Commerce, and after the denunciation of the Fishery Articles of the Treaty of
1871, the two countries were brought back to the interpretation of that of 1818,

The effect of the enforcement of the Regulations which Canada claims as a right
under this Treaty has been to cxclude American fishermen from what would be an
ordinary suitable and necessary intercourse of comity in matters of commerce.

If such a construction of the Treaty is admitted, the remedy for the iuterruption of
commerce which has taken place under it must be fonnd in a modification or qualification
of that Treaty by negotiation.

If this construction is not admitted, there can be no other ground for the
interruption complained of, except under the claim that there is no Commercial Treaty
which obliges Great Britain and her dependency in the Dominion to admit the com-
mercial intercourse which has hitherto been carried on.

If, then, on that ground, and on that ground alone, this interference is based when
taken by the Dominion anthorities, the United States’ Government has in its power,
according to the same right and level of commercial claim, the same measure that Great
Rritain has. This action, he says, need not be called retaliatory—it is responsive. The
first step in disturbing commerce was under the claim that there was no obligatory
Treaty of Commerce that held the two countries to enjoy these privileges, and the same
line is now taken by the United States’ Government. This brings the dispute directly
back to whether, under the construction of the Treaty of 1818, none of this disturbauce,
interruption, and interference on the part of the Dominion authorities can be justified.
He did not, however, propose to debate that question. The settled opinion of the
Government of the United States now is that the 'I'reaty of 1818 is & Fishing Treaty,
and not a Commercial Treaty at all. It is not a restriction of commerce, it is merely
an enlargement of fishing rights. :

He then goes on to explain that, by the progress of mutual advantage, interest, and
good ueighbourhood, a commercial intercourse was opened, not by Treaty, but by Statate
Law on the one side and on the other, which permiited this reciprocal infercourse, and
that it has been desiroyed by a meaning attached to the Treaty of 1818 which bas the
actual and practical resn’'t on the part of Great Britain of exercising towards the com-
merce of the United States what is really an interrnption of these interests. He denies
that the Treaty of 1818 gives any right of interference with commercial relations, and
he repeats that such right can only be based on havir= no Treaty commercially obliging
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this relation to be kept open. So long, therefore, as cowity and courtesy, freedom of
commercial intercourse are withheld, not under Treaty, but by positive law and
authority, and only under positive law, the United States so respond by the present
BilL

No. 44.
Question asked in the House of Commons, February T, 1887.

Mr. Gourley,—To ask the Under-Sceretary of State for Foreign Affairs whether he can
give the House any information regarding the measuves proposed to be adopted by
the United States’ Government, arising out of the seizure of American fishing-
vessels in Canadian waters :

Whether it is correct that the United States’ Legislature have empowered the
President to refuse, by Proclamation, the entrance into United States’ waters of
Canadian ships from British North American ports, and also of fresh or salt fish, or
any other product :

And, whether he can, without inconvenience to the public service, at once
place upon the table of the House all correspondence upon the questicn.

Answer.

Correspondence on the subject of the North American fisheries will shortly be
iaid before Parliament. This will afford all necessary information on the question up to a
recent date, and will include the text of an Act passed in June last to enable the
President, under certain circumstances, to refuse commercial facilities to foreign vessels
in United States’ ports.

A Bill is now under the consideration of the United States’ Legislature, with the
view to empower the President still further to restrict commercial intercourse between
Canada and the United States, but this Bill has not yet become law.

A despateh from the Government of Canada is on its way, containing suggestions
for a modus vivendi between the two countries on this subject. It is not possible for
Her Majesty’s Government to make any proposals to the Government of the United
States until they have received and considered that despatch.

- No. 45.
Sir J. Pauncefote to Sir R. Herbert.

Foreign QOffice, February 7, 1887.

[Transmits copy of Sir L. West’s telegram of February 2 ; and to ditto, dated
February 2, 1887 : ante, Nos. 28 and 29.]

No. 46.
Sir L. West to the Marguis of Salisbury.—(Received February 10.)

(No. 19, Treaty.)
My Lord, Washington, January 28, 1887.

I HAVE the honour to acknowledge the receipt of your Lordship’s despatch No. 8,
Treaty, of the 13th instant, and to inform your Lordship that I have communicated
copy of the Report by the Minister of Justice of the Dominion of Canada inclosed
therein to the United States’ Government.

I have, &ec.
(Signed) L. S. SACKVILLE WEST.
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No. 47.

The International Arbitration and Peace Association to the Marquis of Salisbury.—
(Received February 10.)

My Lord, 40 and 41, Outer Temple, Strand, February 9, 1887.

I AM direcied by the Executive Committee of this Association to forward, for your
Lordship’s consideration, a copy of a Resolution passed at a recent meeting of the
Committee on the subject of the American and Canadian fisheries.

Trusting that this Resolution may meet with the approval of Her Majesty’s Govern-
ment, I have, &e.

(Signed) J. FREDK. GREEN, Secretary.

Inclosure in No. 47.
Resolution.

RESOLVED, that this Committee do record its satisfaction with the conciliatory
attitude evinced by the President and Government of the United States when the dispute
tirst arose regarding the claims of the English fishermen and the rights of the Canadian
Dominion; and that an official opinion has been expressed that recent proposals from
the Canadian Government afford hope of a settlement of the question.

Resolved further, that, in view of the urgency of the question and the peculiarly
conflicting claims put forward on both sides, this Committee do respectfully urge that the
controverted issues should now be referred to an independent and non-diplomatic Com-
mission of a judiciel character, the report or recommendation of which should, by preceding
consent of all the authorities concerned, be accepted as the basis for a definitive Treaty
providing for all the matters in dispute, such Treaty comprising a clause under which
any future differences that may arise shall be referred to the arbitrament of adenmate
authority therein designated.

No. 48.
Sir J. Pauncefote te Sir R. Herbert.

Foreign Office, February 10, 1887.

[Transmits copies of Sir L. West’s Nos, 6 and 7, Treaty, of January 19, 1887 : ante,
Nos. 33 and 34.]

No. 49.

Mr. Bramston to Sir J. Pauncefote.~—(Received February 11.)

(Confidential.)
Sir, Downing Street, February 9, 1887.

I AM directed by Secretary Sir Henry Holland to acknowledge the receipt of your
letter of the 2nd instant, inclosing a proof of the papers proposed to be given to
Parliament relative to the North American Fisheries question ; and I am to request that
you will inform the Marquis of Salisbury that Sir Henry Holland concurs in the presenta~
tion of these papers.

I am, &ec.
(Signed) JOHN BRAMSTON.

[500] . Q



~

asN

No. &0.
Mr. Bramston to Sir J. Pauncefote.—(Received February 11.)

Sir, Douwning Strect, February 11, 1887.

I AM directed by Sccretary Sir Henry Holland to acknowledge the receipt of your
letter of the 7th instant, with its inclosures, relative to the inclusion of certain despatches
from Her Majesty’s Minister at Washington in the papers to be presented to Parliament
upon the North American Fisheries question.

As it is desirable that none of the correspondence which Sir L. West wishes to
exclude from the Parliamentary Paper should be published in Canada, the Secretary of

State ha~ addressed to the Marquis of Lawnsdowne the telegram of which a copy is

nclosed.

I am to explain that none of the despatches which Sir L. West proposes to omit
were sent from this Department to the Governor-General, with the exception of No. 4
of 188¢. 'This was inclosed in a Secret despatch of the 17th February, 1846, and it is to
mf rred from the Marquis of Lansdowne’s despateh of the 7th December last, forwarded
to the Foreign Office in the Colonial Office letter of the 14th ultimo, that its publication
is not contemplated in Canada.

1 am, &c.
(Signed) JOHN BRAMSTON.

Tuclosure in No. 50.
Sir H. Holland to the Murquis of Lansdowne.

(Telegraphic.) Downing Street, February 9, 1887,
FISHERY question.
Do not publish Wesu to Secretary of State for Foreign Affairs No. 44 of 1885, and
No. 11 of 1886, of which West sent copies to you.

No. 51.
Sir R. Herbert to Sir J. Pauacefote.—{Rcceived February )

(Confidential.)
Sir, Downing Street, February 11, 1887.

L AM dirccted by Secretary Sir Henry Holland to acknowledge the receipt of your
letter of the Tth instant, forwarding a copy of a note from the United States’ Minister
at this Court upon tie North American Fisheries question.

Sir Henry Holland concurs in the reply which the Marquis of Salisbury proposes to
return to Mr. Phelps, but he would suggest that the words, “at the carliest opportunity
after its receipt, >’ should be substituted for the words, ¢ immediately on its receipt.”

1 am to add, with reference to the last paragraph of your letter, that Sir Henry
Holland does not think it expedient at the present moment to invite any expression of
opinion from the Government of Newfoundland.

1 am, &e.
(Signed) ROBERT G. W. HERBERT.

No. 52,
Sir J. Pauncefote to Sir R. Herbert.

Foreign Office, February 11, 1887.

[Transmits copies of Sir L. West’s Nos. 15, 16, and 17, of January 25, 26, and 27:
ante, Nos. 41, 42, and 43.]

fev oo
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No. 33.
Sir J. Pauncefote to the International Arbitration and Peace Association.
Sir, . Foreign Qffice, February 12, 1887.
I AM directed by the Marquis of Salisbury to acknowledge the receipt of your
letter of the 9th instant, inclosing copy of a Resolution passed at a recent meeting of the

Committee on the subject of the American and Canadian fisheries.

1 am, &c.
(Signed) JULIAN PAUNCEFOTE.

No. 54.
Sir L. West to the Marquis of Salisbury.—(Received February 15.)

(No. 20. Treaty.)
My Lord, Washington, January 28, 1887.

I HAVE the honour to acknowledge the receipt of your Lordship’s despatch No. 2,
Treaty, of the 11th instant, and to inform your Lordship that I have communicated copy
of the despatch from the Governor-General of Canada, therein inclosed, relative to the
cases of the American fishing-vessels ¢ Pearl Nelson” and « Everett Steele,” to the
United States’ Government.

: I have, &e.

(Signed) L. 8. SACKVILLE WEST.

No. 65.
Sir L. West to the Marquis of Salisbury.—(Received February 15.)

(No. 21, Treaty.)
My Lord, Washington, January 28, 1887,

I HAVE the honour to inclose to your Lordship herewith copy of a note which I
have received from the Secretary of State, as well as copy of an affidavit which accom-
panied it, asking for an investigation into the case of the American schooner ¢ Sarah H.
Prior,” as therein set forth,

I have, &«.
(Signed) L. 8§, SACKVILLE WEST.

Inclosure 1 in No. 55.
Mr. Buyard to Sir L. Wesl.

Sir, Department of State, Washinglon, January 27, 1887.

I HAVE the honour to inclose a copy of an affidavit of the captain and two members
of the crew of the schooner “Sarah H. Prior,” of Boston, stating the refusal of the
captain of the Canadian Revenue cutter ¢ Critic ”’ to permit the restoration to the former
vessel, in the port of Malpeque, Prince Edward Island, of her large seine, which she
had lost at ses, and which had been found by the captain of a Canadian vessel who
offered to return the seine to the “Prior,” but was prevented from doing so by the
captain of the « Critic,”

This act of prevention, the reason for which is not disclosed, practically disabled the
< Prior,” and she was compelled to return home without having completed her voyage,
and in debt,

I have the honour to ask that Her Majesty’s Government cause investigation of this
case to be made.

I have, &ec.

(Bigned) T. F. BAYARD.




60
Inclosure 2 in No. 55.
Affidait,

ON this 28th day of December, a.p. 1886, personally appeared before me Captain
Thomas McLaughlin, master, and George F. Little and Charles Finnegan, two of the
erew, of the schooner “ Sarah H. Prior,” of Boston, and being duly sworn, signed, and
made oath to the following statement of facts :—

On the 10th September, 1886, the schooner ¢ Sarah H. Prior,” while running for
Malpeque, Prince Edward Island, and about 7 miles from that port, lost her large
seine. Four days afterwards the schooner “John Ingalls,” of Halifax, Nova Scotia,
Captain Wolfe, came into Malpeque and had the scine on board, which she had picked
up at sea. Captain Wolfe offered to deliver the seine to Captain McLaughlin in
consideration of 25 dollars, which offer was accepted, and paid him the money. The
Canadian Revenue cutter * Critic,” Captain McLearn, was lying at Malpeque at the tinie,
and Captain MacLaunghlin went to see him to ascertain if there would be any trouble in
delivering the seine. Captain McLearn would not allow the captain of the “John
Ingalls” to give up the seine, so the latter returned the 25 dollars to Captain McLaughlin.

The schooner “8arah H, Prior” had two seines, one large and one small size. It
was the large one which she lost and the schooner “John Ingalls” picked up. She had
to leave Malpeque without it, and consequently camc home with a broken voyage, and
in debt.

(Signed) THOS. McLAUGHLIN.
GEORGE F. LITTLE.
CHARLES FINNEGAN,
Suffolk 8. 8., Boston, December 28, 1880,

Personally appeared before me Thomas McLaughlin, George F. Little, and Charles
" Finregan, who signed and made oath that the foregoing statement was true.

(Signed) Cras. H. Havusrrayr, Notwry Public.

No. 36.
Sir L. West to the Marqyuis of Salishury.~—(Received February 15.)

(No. 22. Treaty.)
My Lord, Washington, January 28, 1887.

I HAVE the honour to inclose to your Lordship herewith an article from the New
York “Evening Post,” setting forth the motives of the Republican party in bringing in
the so-called Anti-Canadian Bill.

I have, &c.
(Signed) L. S. SACKVILLE WEST.

Inclosure in No. 30.

Extract from the New York ¢ Evening Post™ of Junuary 27, 1887.

THE ANTI-CANADIAN BiLn~—The unanimity with which the Senate Fishery Bill
was passed and the indifference with which it has been received by the country betoken
anything rather than war. There is perhaps some party politics behind the curtain. = The
Democrats must not allow the Republicans to posc as the sole defenders of the country’s
honour against foreign aggression. Without reference to the werits of the Bill, they
must forestall any imputation of want of patriotism. This can be casily managed,
because the execution of it is in the hands of a Democratic Administration

The Bill provides that the Presidert may suspend commercial intercourse with Canada,
more or less, whencver our fishing rights, under the Treaty of 1818, have been wantonly
infringed. This is a grant of power to the President of a very extraordinary kind, no less,
in fact, than the power to ruin thousands of American merchants. No such power would

have been granted by the Republicans without a political end in view. This end obviously

is to catch the President and his party on one or the other horn of a dilemma. If he does
not exercise the power conferred upon him, it will be said that he has come short of a

\','\
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patriotic duty. If he does exercise it, more or less suffering will ensue on our own side
of the border, and for this he will be held responsible.

The responsibility for suspending trade relations ought never to be surrendered by the
Legislative Power.

At the time when Napoleon Bonaparte was issuing his Berlin and Milan Decrees, and
the British Ministry their Orders in Council, the Congress of the United States passed
the Embargo and Non-Intercourse Acts, decreeing in fixed terms the suspension of
commerce with the offending Powers, and giving the President power merely to relax
the operation of the Acts when one or the other of the offenders should desist from the
injustice complained of. The Embargo and Non-intercourse Acts were total failures in
practice. Yct Congress preserved its dignity and its prerogatives by keeping within its
own hands the power to close the ports of the United States, giving to the President the
discretion merely to open them in certain specified contingencies.

In the present case the power of elosing and opening is surrendered to the President
in a spirit of gush, which is open to strong suspicion. When Senator Frye utters such
fulsome praise of the President as is found in the recent Senate debate it is well to inquire
what it signifies. In our judgment it means that Mr. Frye wants him to make a liberal
use of the dangerous power conferred upon him. It may do his Administration some
harm. It can do him no good unless the provocation offered by the Canadians is more
extreme than anything yet offered, for if a justifiable case for non-intercourse exists now
it is the bounden duty of Congress to declare and enforce it, and not leave it to the
discretion of the Executive. The Bill itself is an expression of doubt whether any such
case now exists. The Report which accompanies the Bill is still more so.

Since the settlement of the “ Alabama” dispute there has been nothing to feed the
old animosities against Great Britain, springing out of the two wars with the mother
country, except the Irish grievance, and this has been much mollified by the creation of
a strong Irish party in England, under the lead of Mr. Gladstone. Accordingly, there is
no echo to the ranting speech of Senator Ingalls. It has no true ring, because it strikes
no chord in the hearts of the people. Mr. Ingalls is playing on a cracked instrument.
The effects produced upon the hearers are those of flatulence .and discord. The
Canadians themselves are not highly interested in the performance. They appear
to regard it as a breach of good manners rather than as a token of danger. Non-
intercourse with the United States is no more tot hem than it is tous, If New England
can stand, it they can. There will be a certain loss on both sides, and no corresponding
gain. For this reason we apprehend that the President will require a very clear and
indisputable case before he exercises the power conferred upon him, and such a case
there is little likelihood that the Dominion authorities will give him,

No. 67.

Mr. Bramston to Sir J. Pauncefote.—(Received February 15.)

(Confidential.)
Sir, Douwning Street, February 15, 1887.

WITH reference to the letter from this Department of the 5th January last, I am
directed by the Secretary of State for the Colonies to transmit to you, to be laid before the
Marquis of Salisbury, a copy of a despatch from the Governor-General of Canada, forward
ing an approved Report of a Commitee of the Privy Council of the Dominion, which contains
the views of the Canadian Government in respect of the outline for an ad interim arrange-
ment between the British and United States’ Governments on the subject of the North
American fisheries, communicated to the Foreign Office by the United States’ Minister
at this Court, and sent to this Department in your letter of the 9th December.

I am, &ec.
(Signed) JOHN BRAMSTON.

Inclosure 1 in No. 57.

The Marquis of Lansdowne to the Secretary of State for the Colontes.
(Secret.) .
Sir, Government House, Ottawa, February 1, 1887.
WITH reference to Mr. Stanhope’s Secret despatch of the 30th December last,
transmilt_ting]a copy of a note from the United States’ Minister ‘in London, incllg‘sing an
500
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outline for an ad inferim  arvangement Letween the Dritish and United States’
Governments on the subjeet of the North American fisheries, together with a copy of a
despateh from Mr. Bayard containing some observations thercon, I have the honour to
forward herewith a copy of an approved Report of a Committee of the Privy Council of
Canada, containing the views of my Government on the subject.
1 have, &e.
(Signed) LANSDOWNE.

Inclosure 2 in No, 57.

Report of « Committee of the Honourable the Privy Couacil for Cunada, approved by his
Excellency the Governor-General in Council on the 1st February, 1887.

THE Committee of the Privy Council have had under consideration a despatch
marked Sceret, dated 30th December, 1886, from the Right Honourable the Secretary
of State for the Colonies, forwarding. for the information of the Canadian Government, a
note reeeived through the Foreign Oftice from the United States’ Minister in London.
inclosing a draft of a Memorandum for an arvangement between the British and United
States’ Governments on the subject of the North American fisheries, entitled, »
“ Proposal for the settlement of the questions in dispute in relation to the fisheries on
the north-castern coasts of British North America,” accompanied by a despatch dated
Washington, 15th November, 1888, from Mr. Dayard, United States” Sceretary of State,
containing some observations thercon.  Mr. Secretary Stanhope requests your Excellency
to obtain at the earliest possible moment from your Excellency's advisers their views on
M. Bayard’s proposals, and to report them to Her Majesty’s Government.

The Minister of Marine and Fisheries, to whom the said despatch und inclosures
have been referred, reports that Mr. Bayard suggests that as the season for taking
mackerel has now cleged, “a veriod of comparative serenity may be expected, of which
advaniage sbould be taken in order (o adopt measures which will tend to make more
harmonious the relations between Canada and the United States as regards the fisheries
on the coasts of Canada.”

The Minister observes that any indication of a disposition on the part of the United
States” (Government to make arrangements which might tend to put the affairs of the two
countrics on a basis more free from controversy and misunderstanding than at present
exists must be hailed with satisfaction by the Government of Canada. It is to be
regretied that the language in which Mr. Bayard refers to what has taken place during
the past year indicates a disposition on his part to attribute to unfriendly motives the
procecdings of the Canadian Government, and a tendeney to misapprehend the character
and scope of the measures which have been taken by it in order to enforce the terms
of the Treaty of 1818, and tn ensure respeet for the municipal laws of the Dominion.

The Minister submits, therefore, that he cannot aveid protesting against such
cxpressions in Mr. Bayard’s letter as those in which he alludes to the proceedings of the
last few wonths, as * the administration of a strained and vexatious construction of the
Conveuiion of 1818,” as ¢ unjust and unfriendly treatment by the local authorities,” as
“unwarranted interferences (frequently accompanied by rudeness and unuecessary
demonstration of force) with the rights of United States’ fishermen, guaranteed by
cxpress Treaty stipulatious and secured to them . . . .. by the Commercial Laws
and Regulations of the two countries, and which arc demanded by the laws of
hospitality to which all friendly civilized nations owe allegiance,” and as * conduct on
the part of the Canadian officials which may endanger the peace of two kindred friendly
nations.”

‘The Minister has to observe again, what has frequently been stated in the negotia-
tions un this subject, that nothing has been done on the part of the Canadian authorities
since the termination of the Treaty of Washington in any such spirit as that which
Mr. Bayard condemns, and that all that has been doune with a view to the protection of
the Canadian fisheries has been simply for the purposc of guarding the rights guaranteed
to the people of Canada by the Convention of 1818, and to enforce the Statutes of Great
Britain and of Canada in relation to the fisheries. It has been more than once pointed
out in Reports already submitted by the Minister of Marine and Fisheries, that such
Statutes are clearly within the powers of the respective Parliaments by which they were
passed, and are in conformity with the Treaty of 18618, especially in view of the passage
of the Treaty which provides that the American fishermen shall be under such restrictions
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as shall be necessary to prevent them from abusing the privileges thereby reserved to
them. '

The Minister has further to call the attention of your Excellency to the fact, that
there is no foundation whatever for the following statement in the concluding part of
Mr. Bayard’s letter :i—

« The numerous seizures made have been of vessels quietly at anchor in established
ports of entry, under charges, which up to this day have not been particularized
sufficiently to allow of intelligent defence; not one has been condemned after trial and
hearing, but many have been fined, without hearing or judgment, for technical violation
of alleged Commercial Regulations, although ail commercial privileges have been simul-
taneously denied to them.”

The Minister observes, in relation to this paragraph, that the seizures of which
Mr. Bayard complains have been made under circumstances which have from time to
time been fully reported to your Excellency and communicated to Her Majesty’s
Government, and upon grounds which have been distinctly and unequivocally stated in
every case, that, although the nature of the charges has been invariably specified and
duly announced, those charges bave not in any case heen answered; that ample oppor-
tunity has in every case been afforded for a defence to be submitted to the Executive
authorities, but that no defence has been offered beyond the mere denial ot the right of
the Cavnadian Government, that the Courts of the various provinces have been open to
the parties said to have been aggrieved, but that not one of them has resorted to .those
Courts for redress, To this it must be added that the illegal acts wwhich are characterized
by Mr. Bayard as “ technical violations of alleged Commercial Regulations,” involved
hreaches in most of the cases not, denied by the persons who had committed them of
established Commercial Regulations which, far from being specially directed or enforced
against citizens of the United States, are obligatory upon all vessels (including those of
Canada herself) which resort to the harbours of the British North American coast.

With regard to the proposal for a settlement which accompanies Mr. Bayard’s letter,
the Minister submits the following observations :—

Article 1. The Minister observes that, in referring to this Article, Mr. Bayard states
that he is ““ encouraged in the expectation that the propositions embodied in the Memo-
randum will be acceptable to Her Majesty’s Government, because, in the month of April
1866, Mr. Seward, then Secretary of State, sent forward to Mr. Adams, at that time
United States’ Minister in London, the draft of a Protocol which, in substanece, coincides
with the 1st Article of the proposal now snbmitted.

In regard to this statement, it is to be remarked that Article 1 of the Memorandum,
although no doubt to some extent resembling the Protocol submitted in 1866 by
Mr. Adams to Lord Clarendon, contains several most important departures from the
terms of that Protocol. These departures consist not only in such comparatively
unimportant alterations as the substitution in line 1 of the word “establish” for the
word ‘“define,” without any apparent necessity for the change, and in other minor
alterations of the text, but also in such grave changes as that which is involved in the
interpolation in section 1 of the important passage in which it is stipulated that the
bays and barbours from which American vessels are in -future to be excluded, save for
the purposes for which entrance into bays and harbours is permitted by said Article, are
hereby agreed to be taken to be such bays and harbours as are 10, or less than 10, miles
in width, and the distance of 3 marine miles from such bays and harbours shall be
measured from a straight line drawn across the bay or harbour in the part nearest the
entrance at the first point where the width does not exceed 10 miles.

This provision would involve a surrender of fishing rights which have always been
regarded as the exclusive property of Canada, and would make common fishing grounds
of territorial waters which, by the law of nations, bave been invariably regarded both in
Great Britain and the United States as belonging to the adjacent country. In the case,
for instance, of the Baie des Chaleurs, a peculiarly well-marked and almost land-locked
indentation of the Canadian coast, the 10-mile line would be drawn from points in the
heart of Canadian territory, and almost 70 miles distant from the natural entrance or
mouth of the bay. This would be done in spite of the fact that, both by Imperial -
legislation and by judicial interpretation, this bay has been declared to form a part of
the territory of Canada. (See Imperial Statute, 14 & 15 Vict,, cap. 63 ; and «“ Mouat v.
McPhee,” 5 Bup. Court of Canada Reports, p. 66.) o

The Convention with France in 1839, and similar Conventions with other European -
Powers, although cited by Mr. Bayard as sufficient precedents for the adoption of a
10-mile limit, do not, the Minister submits, carry out his reasoning. Those Conventions
were doubtless passed with a view to the geographical peculiarities of the ccasts to which
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they related. They had for their object the definition of boundary lines, which, owing
to the configuration of the coast, perhaps could not readily be settled by reference to the
law of nations, and involve other conditions which arc¢ inapplicable to the territorial
waters of Canada.

Mr. Bayard contends that the rule which he asks to have set up was adopted by the
Umpire of the Commission appointed under the Treaty of 1853 in the case of the
United States’ fishing-schooner ¢ Washington,” that it was by him applied to the Bay
of Fundy, and that it is for this reason applicable to other Canadian bays.

The Ministe submits, however, that the rule laid down by Mr. Bates with regard to
the Bay of Fundy should not be treated as establishing the respective rights of Canada
and of the United States as to bays and harbours not included in the terms of the
reference, and in relation to which there was no Agreement to abide by the decision of
the Umpire and no decision by him. [{ may reasonably be contended that as one of the
headlands of the Bay of Fundy is in the territory of the United States any rules of
international law applicable to that bay are not, therefore, equally applicable to other
bays, the headlands of which are both within the territory of the same Power.

As to the second paragraph of the 1st Article, the Minister suggests that before
such an Article is acceded to, and, cven if the objections before stated should be
removed, the Article should be so amended as to incorporate the exact language of the
Convention of 1818, in which case several alterations should be made. Thus, the words
“and for no other purposc whatever” should be inserted after the mention of the
purposes for which vessels may enter Canadian waters, and after the words “as may be
necessary to prevent” should be inserted ¢ their taking, drying, or curing fish therein, or
in any other manner abusing the privileges reserved, &e.”

To make the language conform correctly to the Convention of 1818 several other
verbal alterations, which necd not be cnumerated here, would be necessary in order to
prevent imaginary distinctions being drawn hereafter between the Convention of 1818
and any Agreement of later date which may be arrived at.

The Minister, moreover, suggests that, inasmuch as Mr. Bayard has from time to
time denicd the force and authority of the Customs, Harbour, Shipping, and Police Laws
of Canada, it may be well, in order to remove the possibility of misunderstanding on the
part of his Government, to insert a proviso cxpressly recognizing the validity of such
enactments.

The proviso in Article 1, in which it is stipulated that any arrangement which may
be arrived at by the Commission shall not go into effeet until it has been confirmed by
Great Britain and the United States, should provide for confirmation by the Parliament
of Canada.

2. The Minister submits that Article 2 of the proposed Arrangement is, in his
opinion, entirely inadmissible. It would suspend the operation of the Statutes of Great
Britain and of Canada, aud of the provinces now constituting Canada, not only as to the
various offences connected with fishing, but as to Customs, harbours, and shipping, and
would give to the fishing-vessels of the United States privileges in Canadian ports which
are not enjoyed by vessels of any other class, or of any other nation. Such vessels
would, for example, be free from the duty of reporting at the Customs on entering a
Canadian harbour, and no safeguard could be adopted to prevent infraction of the
Customs laws by any vessel asserting the character of a fishing-vessel of the United
States.

Instead of allowing to such vessels merely the restricted privileges reserved by the
Convention of 1818, it would give them greater privileges than are enjoyed at the
present time by any vessels in any part of the world.

It must, moreover, be borne in mind that, should no ¢ definite arrangement,” such
as is loosked forward to in the proposal be arrived at, these extraordinary concessions,
although applied for pending such a definitive arrangement, might remain in operation for
~an indefinite period, and that the Article would be taken for all time to come as
indicating the true interpretation of the Convention of 1818, although the interpretation
placed upon that Convention by the Article is, as a matter of fact, diametrically opposed
to the construction which has heretofore been insisted upon by successive Canadian
Governments,

The Minister further considers it his duty to point out that the Article is beyond
1the powers of the Imperial Government, which cannot thus suspend or repeal Canadian

aws.

3. As to Article 3 the Minister submits that it is entirely inadmissible. It proposes
that Her Majesty’s Courts in Canada shall, without any show of reason, be deprived of
their jurisdiction, and would vest that jurisdiction in a Tribunal not bound by legal
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principles, but clothed with supreme authority to defide on most important rights of the
Canadian people.

It would be a disagreeable novelty tc the people of Her Majesty’s Canadian
dominions to find that any of their rights, or the rights of their country as a whole, were
to be submitted to the adjudication of two naval officers, one of them belonging to 2
foreign country, who, if they should disagree and be unable to choose an Umpire, must
refer the final decision of the great interests which might be at stake to some person
chosen by lot.

If a vessel charged with infraction of our fishing rights should, by this Extraordinary
Tribunal, be thought worthy of being subjected to a “judicial examination,” she would
be sent to the Vice-Admiralty Court at Halifax, but therc would be no redress, no
appeal, and no reference to any Tribunal if the naval officers should think proper to
release her.

4. Article 4 i3 also open to grave objection. It proposes to give the United
States’ fishing-vessels the same commercial privileges as those to which other vessels of
the United States are entitled, alihough such privileges are expressly renounced by the
Treaty of 1818 on behalf of fishing-vessels, which were thereafter to be denied the right
of access to Canadian waters, except for shelter, repairs, and the purchase of wood and
water. It has already been pointed out in previous Reports on this subject, that an
attempt was made, during the negotiations which preceded the Convention of 1818, to
obtain for the fishermen of the United States the right of obtaining bait in Canadian
waters, and that, as this attempt was successfully resisted, your Excellency will observe
that, in spite of this fact, it is proposed, under the Article now referred to, to declare that
the Convention of 1818 gave that privilege, as well as the privilege of purchasing other
supplies, in the harbours of the Dominion,

5. To this novel and unjustified interpretation of the Convention, Mr. Bayard
proposes to give retrospective effect by the next Article of the proposal, in which it is
assumed, without discussion, that all United States’ fishing-vessels which bave been
seized since the expiration of the Treaty of Washington have been illegally seized,
leaving, as the only question still open for consideration, the amount of the damages for
which the Canadian authorities are liable. The Minister submits that the serious
consideration of such a promosal would imply a disregard of justice as well as of the
interests of Canada, and he is unwilling to believe that it will be entertained, either by
your Excellency’s advisers or by the Imperial Government.

From the above enumeration of some of the principal objections to which the
proposals contained in Mr. Bayard’s Memorandum are open, it will be evident to your
Lixcellency that those proposals, as a whole, will not he acceptable to the Government of
Canada. The conditions which Mr. Bayard has sought to attach to the appointment
of a Mixed Commission involve in every case the assumption that, upon the most
important points in the controversy which has arisen in regard to the fisheries on the
castern coast of British North America, Cunada has been in the wrong and the United
States in the right. The Reports which have already been submitted to your Excellency
and communicated to Her Majesty’s Government upon this subject have been sufficient
to show that tbe position which has been taken up by the Canadian Government is one
perfectly justiﬁab?e with reference to the rights expressly secured to British subjects by
Treaty, and that the legislation by which it has been and is now being sought to
enforce those rights is entirely in accordance with Treaty stipulations, and is within the
competence of the Colonial Legislature. '

It is not to be expected that, after having earnestly insisted upon the necessity of 2
strict maintenance of these Treaty rights, and upon the respect due by foreign vessels
while in Canadian waters to the municipal legislation by which all vessels resorting to
those waters are governed, in the absence, moreover, of any decision of a legal Tribunal
to show that there has been any straining of the law in those cases in which it has been
put in operation, the Canadian Government will suddenly, and without the justification
supplied by sny new facts or arguments withdraw from a position taken up deliberately,
and by doing so in effect plead guilty to the whole of the charges of oppression in
humanity end bad faith which, in language wholly unwarranted by the circumstances of
the cuse, have been made against it by the public men of the United States.

Such & surrender on the part of Canada would involve the abandonment of a
valuable portion of the national inheritance of the Canadian people, who would certainly
visit with just reprobation those who were guilty of so serious a neglect of the trust
committed to their charge.

The Minister, while however objecting thus strongly to the proposal as it now
stands, considers that the fact of such a proposal having been made may be regarded
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as affording an opportunity which has, up to the present time, not been offered for an
amicable comparison of the views entertained by your Exeellency’s Government and
that of the United States, and he desires to point out that Mr. Bayard’s proposal,
though quite inadmissible in so far as the conditions attached to it are concerned,
appears to be, in itself, one which deserves respectful examination by your Excellency’s
advisers. The main principle of that proposal is, that a Mixed Commission should
be appointed for the purpose of determining the limits of those territorial waters within
which, subject to the stipulations of the Convention of 1818, the exclusive right of
fishing belongs to Great Britain.

The Minister cordially agrees with Mr. Bayard in believing that a determination of
these limits would, whatever may be the futurc commercial relations between Canada and
the United States, either in respect of the fishing industry or in regard to the inter-
change of other commodities, be cxtremely desirable, and he believes that your
Excellency’s Government will be found ready to co-operate with that of the United
States in effecting such a settlement.

Holding this view, the Minister is of opinion that Mr. Bayard was justified in
reverting to the precedent afforded by the negotiations which took place upon this
subject between Great Britain and the United States after the expiration of the
Reciprocity Treaty of 1854, and he concurs with him in believing that the Memorandum
communicated by Mr. Adams in 1866 to the Earl of Clarendon affords a valuable
indication of the lines upon which a negotiation directed to the same points might now
be allowed to proceed.

The Minister has already referred to some of ihe criticisms which were taken at the
time by Lord Clarendon to the terms of the Memorandum. Mr. Bayard has himself
pointed out that its concluding paragraph, to which Lord Clarendon emphatically
objected, is not contained in the Memorandum now forwarded by him. Mr. Bayard
appears, however, while taking credit for this omission, to have lost sight of the fact that
the remaining Articles of the draft Memorandum contain stipulations not less open to
objection, and calculated to affect even more disadvaniageously the permanent interests
of the Dominion in the fisheries adjacent to its coasts. .

The Minister submits that, in his opinion, there can be no objection on the part of the
Canadian Government to the appointment of a Mixed Commission, whose duty it would
be to consider and report upon the matters referred to in the three first Articles of the
Memorandum comimunicated to the Barl of Clarendon by Mr. Adams in 1866.

Should a Commission instructed to deal with these subjects be appointed at an early
date, the Minister is not without hope that the result of its investigations might be
reported to the Governments affected without much loss of time. Pending the termina-
tion of the questions which it would discuss, it will, in the opinion of the Minister, be
indispensable that United States’ fishing-vessels entering Canadian bays and harbours
should govern themselves not only according to the terms of the Convention of 1818,
but by the Regulations to which they, in common with other vessels, are subject while
within such waters. ’

The Minister has, however, no doubt that every effort will be made to enforce tnose
Regulations in such a manner as to cause the smallest amount of inconvenience to
fishing-vessels entering Canadian ports under stress of weather, or for any other
legitimate purpose; and he believes that any representation upon this subject will
receive the attentive consideration of your Excellency’s Government, ‘

The Minister, in conclusion, would remind your Excellency that your Government
has always been willing to remove any obstacles to the most friendly relations between
the people of Canada and of the United States.

Your Government has not only been disposed from the first to arrive at such an
arrangement as that indicated in the Report with regard to the fisheries, but likewise to
enter into such other arrangements as might extend the commercial relations existing
between the two countries. :

The Committee concur in the foregoing, and they submit the same for your Excel-

Jency’s approval.,
(Bigned) JOHN J. McGEE,
Clerk, Prz'vy Council, Canada.
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Annex,

[The following despatch from Lord Clarendon to Sir F. Bruce contains the
Memorandum referred to in the Canadian Report above.]

The Earl of Clarendon to Sir F. Bruce.

(No. 162.)
Sir, : Foreign Office, May 11, 1866,
MR. ADAMS placed in my hands on the 1st instant the paper of which I inclose a
copy. The object of it, as you will see, is to provide by mutual agreement between the
two Governments for ascertaining the extent of the restrictions imposed, under the
Ist Article of the Convention of 1818, upon the fishermen of the United States while
carrying on fishing operations on the coasts of Her Majesty’s possessions in North
America.

Mr. Adams did not accompany the communication of this paper with any explanatory
observations in regard to the particular points the settlement of which was contemplated
by the United States by means of the proposed agreement, and therefore it can only be
inferred that, leaving out of consideration all question of fishing rights on the part of the
United States on the coasts of the British possessions to which their fishermen are
specially admitted, the object of the proposed Commission is to inquire into and define
the several questions relating to rights of exclusive fishery possessed by Great Britain
within bays and between headlands which have in former times been a fruitful source of
discussion between the two Governments.

These questions were put in abeyance by the Reciprocity Treaty of 1854, but are now
revived with all their difficulties by the abrogation of that Treaty at the demand of the
Government of the United Siates.

The definition of the limits of restriction on fishery retained in the Reciprocity
Treaty has occupied a Mixed Commission up to the present time, and their labours were
only completed when the entire benefit to be derived from them was, in consequence of
the abrogation of the Treaty, no longer enjoyable by the fishermen of either country.

It is probable that the Government of the United States, having in view the process
by which the fishing provisions of the Reciprocity Treaty were, in one respect, to be
carried into effect, contemplated the possibility, by a similar process of determining
(though without having recourse to an international arrangement—at all events in the
first instance) the various questions which for the time were set at rest by the Treaty
of 1854. :

Her Majesty’s Government will very readily associale themselves with that of the
United States in such an attempt, and they therefore authorize you to accept, at least in
principle, the proposal for a Mixed Commission for the purposes specified in the first,
second, and third clauses of the paper delivered to me by Mr. Adams. '

But before you sign a Protocol to that effect, Her Majesty’s Government desire that
you should obtain from the Government of the United States a more distinet explanation
of the duties which it is proposed 1o confide to the Mixed Commission, and of the limits
within which it is to operate; though, if that explanation is such as shall satisfy you that
you may safely proceed, you may at once sign such a document without further instruc.
tions; if, however, you entertain any doubt on the subject, or would prefer, on so
important a question, that Her Majesty’s Government should have an opportunity of
previously signifying their concurrence in the document you may be prepared to sign,
you are at liberty to refer home for definite instructions. ‘

Her Majesty's Government understand that « the southern coast of Newfoundland,
which extends from Cape Ray to the Rameau Islands ;” “the western and northern coasts
of Newfoundland, from the said Cape Ray to the Quirpon Islands;” “the shores of the
Magdalen Islands;” “the coasts, bays, harbours, and creeks from Mount Joly, on the
southern coast of Labrador, to and through the Straits of Belle Isle, and thenee north-
wardly, indefinitely, along the coast;’ and also * the unsettled bays, harbours, aund creeks
of the southern part of the coast of Newfoundland here 2%.ove described, and of the coast
of Labrador,” will be excluded from the operations ot vhe Commission, whose duty will
therefore be confined to ascertaining what is the real extent and meaning of the
renunciation, on the part of the United States, « to take, dry, or cure fish on or within
S warine miles of any of the coasts, bays, creeks, or harbours of His Britannic Majesty’s
dominions in America not included within the above-mentioned limits;” and; having
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ascertained these points, then to lay down regulations under which United States’
fishermen may be “admitted to enter such bays or harbours for the purpose of shelter
and repairing damages therein, of purchasing wood, and of obtaining water;” and to
agrec upon a system of police for enforcing the conclusions at which the Commission
may arrive.

1f 1 have correctly described the object of the United States in the present proposal,
Her Majesty’s Government will readily accede to it, and will cordially co-operate in
removing a source of much irritation between the subjects and citizens of the two
countries.

In any case, however, Her Majesty’s Government would reserve, as that of the
United States are also prepared for themsclves to reserve, the right of considering the
recommendations of the Joint Commission, before they can finally be held binding on
the two Governments ; and Her Majesty’s Government would hold themselves entitled to
to maintain, pending the determination of the questions to be discussed, the principles
for which they have heretofore contended, and to enforce all regulations and assert all
rights which, previously to the Reciprocity Treaty, the British Government asserted and
enforced. Therefore, if the purport of the concluding paragraph of Mr. Adams’ paper is
meant by the United States to involve an obligation on the part of Her Majesty’s
Government to continue to allow, during the sitting of the Commission, fishermen of the
United States to enjoy in British waters the privileges under the Reciprocity Treaty
which the Government of the United States have now renounced for their citizens, you
will frankly state to Mr. Seward that into such an engagement Her Majesty’s Govern-
ment cannot enter.

Her Majesty’s Government are most desirous that the right of the Colonies should
be so enforced as to give the least possible occasion for complaint or discussion. They
have cordially approved, and have recommended to the Governments of the other British
Provinces, a proposal made by the authorities of Canada, that American fishermen should
for the present season be allowed to enjoy, under special licences, the benefits conferred
by the Reciprocity Treaty, and they will be glad to learn that the Lower Provinces have
adopted an arrangement intended to prevent the change -7 ~ircumstances from operating
suddenly to the injury of the fishing intercsts of citizens .." .he United States; but they
cannot engage indefinitely to adhere to this system, though they are perfectly prepared
to concert with the United States for substituting for it a more permanent arrangement
which, either solely applicable to fisheries, or more generally comprising the common
interests of Her Majesty’s subjects, and those of the citizens of the United States, shall
hold out a promise of mutual interest to both parties, and the strongest assurance of
peace and good-will between the two Governments,

You will, of course, freely communicate with Her Majesty’s Colonial authorities on
the matters referred to in this despatch.

In the meanwhbile, I shall take an opportunity to inform Mr. Adams that, while
cordially assenting in principle to the proposal which he placed in my hands, and
anxiously desiring that it may lead to a good result, Her Majesty’s Government have
thought that the negotiation would be facilitated by its being carried on between you
and Mr. Seward.

I am, &ec.
(Signed) CLARENDON.

Inclosure in Annex,
Draft Protocol communicated by Mr. ddams to the Eurl of Clarendon in 1866.

WHEREAS in the Ist Article of the Convention between the United States and
Great Britain, concluded and signed in London on the 26th October, 1818, it was
declared that :—

“The United States hereby renounce, for cver, any liberly heretofore enjoyed or -
claimed by the inhabitants thereof to take, dry, or cure fish on or within 3 marine miles
of any of the coasts, bays, crecks, or harbours of His Britannic Majesty’s dominions in
America, vot included within certain limits heretofore mentioned :” ‘

And whereas differences have arisen in regard to the extent of the above-mentioned
renunciation, the Governinent of the United States and Her Majesty the Queen of Great
Britain, being equally desirous of avoiding further misunderstanding, have agreed to
appoint, and do hereby authorize the appointment, of a Mixed Commission for the
following purposes, namely :—
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1. To agree upon and define, by a series of lines, the limits which shall separate the
exclusive from the common right of fishery, on the coasts and in the seas adjacent, of the
British North American Colonies, in conformity with the Ist Article of the Corvention of
1818, 'The said lines to be regularly numbered, duly described, and also clearly marked
on charts prepared in duplicate for the purpose.

2. To agree upon and establish such regulations as may be necessary and proper to
secure to the fishermen of the United States the privilege of entering bays and harbours
for the purpose of shelter; and of repairing damages therein, of purchasing wood, and of
obtaining water; and to agres upon and establish suck restrictions as may be necessary
to prevent the abuse ‘of the privilege reserved by said Convention to fishermen of the
United States. ‘

3. To agree upon and recommend the penaltics to be adjudged, and such proceedings
and jurisdiction as may he necessary to secure a speedy trial and judgment with as little
expense as possible, for the violation of rights and the transgression of the limits and
restrictions which may be hereby adopted.

Provided, however, that the limits, restrictions, and regulations which may be agreed
upon by the said Commission shall not be final, nor have any effect, until so jointly
confirmed and declared by the United States and Her Majesty the Queen of Great
Britain, cither by Treaty or by laws mutually acknowledged and accepted by the
President of the United States, by and with the consent of the Senate and by Her
Majesty the Queen of Great Britain,

Pending a different arrangement on the subject, the United States’ Government
engages to give all proper orders to officers in its employment; and Her Britannie
Majesty’s Government engages to instruct the proper Colonial or other British officers to
abstain from hostile acts against British and United States’ fishermen respectively.

No. 58,
Memorandum by Mr. Bergne on the North American Fisheries Question.

THE following is a short history of this question since the War of Independence in
1775.

Before this war all British colonists enjoyed equal fishing privileges, but at its close
it became a question how far such privileges should be restored to the United States, who
had separated from the British Crown.

The question was then scttled by Article III of the Treaty of Paris, 1783, as
follows :—

“It is agreed that the people of the United States shall continue to enjoy
unmolested the right to take fish of every kind on the Grand Bank and on all the other
Banks of Newfoundland ; also in the Gulf of St. Lawrence, and at all other places in the
sea where the inhabitants of both countries used at any time heretofore to fish; and also
that the inhabitants of the United States shall have liberty to take fish of every kind
on such part of the coast of Newfoundland as British fishermen shall use (but not to
dry or cure the same on that island), and aiso on the coasts, bays, and creeks of all other
of His Britannic Majesty’s dominions in America; and that the American fishermen
shall have liberty to dry and cure fish in any of the unsettled bays, harbours, and
creeks of Nova Scotia, Magdalen Island, and Labrador, so long as the same shall remnain
unsettled, but so soon as the same, or either of them, shall be settled, it shall not be
lawful for the said fishermen to dry or cure fish at such settlement without a previous
agreement for that purpose with the inhabitants, proprietors, or possessors of the
ground.”

Fishing on the high seas was thus conceded as a right; inshore fishing as a
liberty.

g{er Majosty’s Government have always held that the war of 1812 terminated the
Freaty of 1783 ; and though this view has sometimes, and even recently, been questioned
by the United States, it does not seem that they are now disposed to contest it very
seriously.

Thi Treaty of Ghent of the 14th December, 1814, contains no reference to the
tisheries; and several secizures of United States’ vessels for poaching resulted in the
negotiation and conclusion of the Convention of the 20th October, 1818, Article I of
which now beyond question entirely regulates the fishery rights of the United States
in British North America. [t is as follows +-—
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“ Whereas differences have arvisen respecting the liberty claimed by the United
States, for the inhabitants thercof, to take. dvy, und cure fish on certain cousts,
bavs. harbours, and crecks of [iis Britunnic Majesty’s dominions in Awmerica, it is
agreed between the High Contracting Parties that the inhabitants of the said United States
shall have, for cver, in common with the subjeets of Iis Britannic Majesty, the
liberty to take fish of every kind on thut part of the southern coast of Newfoundlund
which extends from Cape Ray to the Raweau Islands, on the western and northern
coast of Newfoundlhnd, from the said Cape Ray to the Quirpon Islands, on the
shores of the Magdalen Islands, and al:o on the coasts, bays, harbours, and creeks
from Mount Joly, on the southern coast of Lubrador, tn, and throuch, the Straits of
Belleiske, and thence northwardly indetinitely along the coast, without prejudice, however,
to any ot the exclusive rights of the [ludson’s Buy Company. And that the American
fishermen shall also have liberty, for ever, to dry and cure fish in any of the unsettied
bavs. harbours, and crecks of the southern part of the coust of Newfoundland, here
above deseribed, and of the coast of Labrador; but so soon as the saine, or any portion
thiereof, shall be settled, it shall not be lawful for the said fishermen to drv or cure fih
at such portion so settled, without previous agrecment for such purpose with the inhab-
tunts. proprictors, or pussessors of the around.  And the United States hereby renounce,
for ever. any liberty heretofore enjoved or claimed Ly the inhabitants thereof to
tuke, dry. or cure fish on or within 3 marine miles of eny of’ the eoasts, bays, creeks, or
harbours of His Britannic Majesty’s dominions in America not included in the above-
mentioned limits:  provided, however, thut the American fishermen shall be admitted
to enter such bays or harbours for the purpose of shelter and of repairing damages therein,
of purchasing wood, and of obtaining water, and for no other purpose whatever. But they
shall be under such restrictions as mav be neeessary to prevent their taking, drying,
or curing fish therein, or in any other manner whatever abusing the privileges hereby
reserved to them.”

Subsequently to 1818 wany complaints occurred from time to time of encrouch-
ment by United States’ fishermen on the Colonial fiskeries: and on the 5th June, 1834,
the Reciprocity Treaty was signed.

By this, the British North American fisherics on the cast coast, and those of the
United States (down to the 36th degree of north latitude), were thrown open recipro-
cally, and fish and certain natural products were reciprocally adimitted duty free.

This Treaty worked very well for a while, but was denounced by the United States
and terminated in 1866, Ail the eflorts made by tler Majesty’s Government to prolong
it were unsuccessful, and the Convention of 1818 conscquently then revived.

The fishery difficulties were kept under for a time by allowing United States’
fishermen to have access to the inshore fisherics on payment of a licence fee, but
this system broke down after four veard trial, owing to the practice of United States’
fishermen to poach without taking out licences. In 1870, therefore, the Convention of
1818 wus again enforced in its integrity, and the result was the capturce and forfeiture of
several United States’ fishing-vessels, both for fishing in British waters and for frequenting
Canadian ports for objects not permitted by the Convention. The difficulties consequently
arising were scttled by the Treaty of Washington of 1871, by which British Noith
Awmerican inshore fisherics on the cast coast, and those of the United States’ (north of the
39th parallel of north latitude), were again thrown reciprocally open” and fish and
fish oil were reciprocally admitted duty fiece. It was considered that the privileges granted
by Great Britain in this arrangement were greater than those granted by the United States ;
and the Halifax Commission was appointed to assess the difference in money.

‘The exhaustive investigations of this Commission accupied six months, and it awarded
to Great Britain the sum 1,100,0001. as a twelve vears’ value of the British North
American fisheries, over and above the set-off of free fishing and frec fish granted
by the United States under the Treaty of Washington. This award gave great offence
to the United States, but the money was paid.

At the carliest possible moment the United States gave notice of termination of the
Fishery Atticles of the Treaty of Washington, which consequently ceased effect on the
1st July, 1885. The Canadians, being loath to subject the United States’ fishermen to
thic hardship of a change in the midst of the fishing season, very gencrously consented
to ullow them gratuitously to continuc to fish the inshores till the eud of 1885, on the
understanding that a Mixed Commission should be appointed to settle the question. ard to
nerotiate for the development and extension of trade between the United States.and
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British North America; by which was meant the negotiation of some arrangement on
the lines of the old Reciprocity Treaty.

The President, in his annual Message, recommended the adoption of this course,
but the Legislature refused to indorse the recommendation, and declined to appoint such
a Commission. The counsequence has been that Her Majesty’s Government are, nolens
volens, forced back upon the terms of the Convention of 1818, and though they have
not ceased to urge the United States to enter on negotiations to arrive at some mutually
satisfactory arrangement based on reciprocal concessions, the United States have persis-
tently refused to do so.

Numerous seizures of United States’ fishing-vessels have therefore been made during
the course of Jast year by the Canadian authorities.

Very strong protests have been made in many cases by the United States’ Govern-
ment, and Her Majesty’s Government have been held responsible for damages.

We have in each case sent to the United States’ Government the Reports of the
Canadian authorities in replv to these remonstrances, and have declined to argue
the merits till the judicial decisions have been given. Why these are delayed so long does
not clearly appear.

Before proceeding to examine the various points which bave been raised during the
past and present year, it will be desirable to briefly mention the Headland question,
which happily has not come to the front in the recent discussions.

Article I of the Convention of 1818 says: “The United States hereby renvunce for
ever any liberty heretofore enjoyed ov claimed by the inhabitants thereof to take, dry, or
cure fish on ov within 3 marine miles of any of the coasts, bays, creeks, or harbours of
ler Britannic Majesty’s dominions in America.”

The Canadiuns contend this to mean that a line shall be drawn from headland to
headland of all bays, creeks, or harbours of whatever size; and that the 3-mile line runs
outside of such line. The United States, on the other hand, contend that the 3-mile
line follows the sinuosities of the shore. The Canadians support their contention by
pointing to the words of the Convention, and by insisting that if the American contention
were correct, the Convention would merely have said within 3 marine miles of any of the
coasts, leaving out the words ¢ bays, creeks, or harbours,” which are absolutely unmeaning
if the American view be correct. Also that, by the terms of the Counvention, United
States’ fishermen are allowed to enter the bays for four specified purposes only, viz.,
wood, water, shelter, and repairs.

However this may be, it is obvious that some limit must be made as to the size of
what is called a bay under the Convention, or else lines might be drawn to cover areas of
water like, for example, the Behring Sea, where British schooners were recently captured
some hundreds of miles from land.

A very full presentment of the Canadian view of the question is contained in the Brief
on behalf of Her Majesty’s Government at p. 137 of Parliamentary Paper ““North
America No. 1 (1878) >’ (C.—2056).

No decision on it was, however, given by the Halifax Commission, and the question
has never yet been settled internationally between Great Britain and the United States.

The Headland question has not arisen on the present occasion because the Canadians
have given secret orders to their cruizers not to seize United States’ vessels for fishing
cxcept practically within 8 miles of shore. This, however, is merely a modus vivendi ;
thev still stick to their Treaty right; and the difficulty might at any moment break
out again. In the meantime, it is not expedient to allude publicly to this question.

Nearly the whole of the difficulties which have arisen last year have been as to the
right of United States’ fishing-vessels to frequent British North American ports for the
purchase of bait, ice, supplies, &c., and generally to make these ports a base of fishing
operations. The United Staies do not contest that they are prohibited from fishing
within 3 miles of the coast, but they say that commercial facilities ought not to be
denied to fishing-vessels.

The principal arguments used on either side are as follows :—

Article I of the Convention of 1818 says, “‘the American fishermen shall be admitted
to enter such bays or harbours” (i.e., those in which the United States have no Treaty
right of fishery) *“for the purpuse of shelter, and of repairing damages therein, of
purchasing wood, and of obtaining water, and for no other purpose whatever.”

The United States contend—

(a.) That this is to be read according to its spirit, not according to its letter;
that a literal construction would be followed by preposterous consequences. A fishing-
vessel may buy wood, not coal; may not enter a port to post a letter, or nbtain thc
services of a doctor, or to report at the Custom-house, even if furnished wih a Jnited
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States’ pernit to touch aund trade; and that the prohibition to enter the bays, &c., was
presumably intended to prevent them only from fishing, or curing and drying fish therein.

(b.) That denial of ordinary commercial facilities is an unfriendly act.

(c.) That the Acts, both Impetial and Colonial, which were passed to give =ffect to
the Convention of 1818 do not prescribe forfeiture for any act cxcept « fishing or preparing
to fish” within the prohibited limits, and that in consequence of this the Canadians have
enforced their Customs Acts in a punitive and hostile spirit ; and that some of the seizures
were not justified under the then existing law.

(d.) That when previously, in 1870, the Convention of 1818 was in force as now,
the instructions to the Imperial cruizers were not to seize except for actual fishing within
3 miles of land; and that it was then stated by Her Majesty’s Government that the
claim of United States’ fishing-vessels te commercial facilities in British North American
ports was not to be regarded as a substantial invasion of British rights.

(e.) That no notice has been given that any change would be wmade at present in the
enforcement of the Canadian Customs Acts, and that these were not so stringently
enforced before.

(f) That the repeal by the United States and Great Britain in 1830 and 1849 of
the Navigation Laws, so as to permit reciprocal commercial intercourse between the
United States and Canada, constitute some sort of international agreement between
Great Britain and the United States to the cffect that reciprocal commercial facilities will
he accurded.

To these arguments the Canadians reply as follows :—

(n.) That the words of the Convention, “ for no other purpose whatever,” ave perfectiy
clear. That the Convention of 1818 conceded in perpetuity to the United States
certain valuable inshore fishing privileges (i.e., on Newfoundland, Labrador, and Magdalen
[slands), and that in consideration of these concessions the intention of the Convention
wus that United States’ fishermen should not be permitted to use Canadian ports as a basis
ot supplies for fishing operations, and so to injure the Canadian fishing trade by com-
petition. They instance that the United States’ ncgotiators in 1818 proposed to add to
the four specified purposes for which United States’ fishermen might enter the bays and
harbours the further privilege of obtaininy bait, und that this was vefused by the British
negotiators, showing clearly the aim and intent of the Convention as signed.

{(0.) That it is from no fault of Great Britain that we are driven to enforce the
terms of the Convention of 1818. The Fishery Articles were denounced by the United
States, not by Great Britain. That the negotiation promised in return for the gratuitous
fishing granted for six months to the United States has been refused by the United States’
Government; and that if the plain terms of the Convention of 1818 have become
inconvenient to the United States, the most that good-will and fair dealing can suggest is
that the terms shall be reconsidered in negotiation. This Canada has offered to do,
and the United States have declined.

(c.) To this argument the Canadians have no very good reply. The Twmperial Act
of 1819, on which all the Colonial Fishery Acts were modelled, does, in fact, preseribe the
penalty ol confiscation only in cases where United States’ vessels have been found “ fishing,
or preparing to fish,” within the prescribed limits.

In 1870 certain United States’ vessels were seized for “ chiaiuing bait 7’ in Canadian
harbours and ports, and the question was argued in the Canadian Admiralty Courts
whether this was held to be a * preparing to fish.” In one case, the “J. H. Nickerson,”
it was held that obtaining bait was a preparing to, fish within the meaning of the Aect,
whether such bait was to be used for fishing in the prohibited limits or outside
in the open sea; and the vessel was condemned. In another case, the «“ White Fawn,”
it was held that “ obtaining bait ” was punishable by confiscation as a *‘ preparing to fish »
only in cases where the intention to use such bait in the prohibited waters was proved ;
and the vessel was released.

The Canadians urge that the Customs Laws must be invoked to prevent abuses and
smuggling ; but conscious that their Fishery Acts were insufficient, or at most doubtfully
sufficient, to warrant confiscation in such cases, they last year passed a new Act to render
such confiscations undoubtedly legal. This has been sanctioned by the Imperial
Government, and is now law ; but it should be borne in mind that the previously existing
Acts have been deemed sufficiently stringent for nearly seventy years, cxcepting the
periods, amounting to about twenty-eight years, when the inshore fishery hus been thrown
npen by Treaty or licence. .

(d.) That the instructions to the Imperial cruizers were framed in a very lenient spirit
in 1870 becausc negotiations were in prospect; whereas now, in 1886, the Uniteld
States have declined negotiation.  And that, whatever the instructions to the Tmperial
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cruizers may have been, the Canadian cruizers were instructed to capture and did capture
and ohtain condemnation of United States’ fishing-vessels in 1870 for obtaining supplics
from Canadian ports. The instructions to the Imperial cruizers were, however, at that
time couched in the terms stated by the United States’ Government, and in the present
iustance no special instructions have been issued to them at all, leaving the fishery police
entirely to the Canadian cruizers.

(e.) That no notice of the enforcement of ordinary Customs Laws is necessary; 1no
chacge has heen made in the pre-existing Customs Laws, and even if in former vears
they have been laxly enforced, that is no reason why they should be so now. That it
was admitted by the United States’ Agent to the Halifax Commission that the local
traffic in bait, ice, and supplies was not granted by Treaty, and could at any time be
stopped; a view which was supported by the decision of the Commissioners. Also that
the United States’ Government have admitted that it is the duty of the fishermen
themselves to ascertain and obey the law.

(f) That the repeal of the Navigation Laws constituted no international engagement,
and cannot in any case be held to override the plain terms of the Convention of [818.
That the Commercial Convention of 1815 between Great Britain and the United States
does not include Canada, who is therefore bound by no international engagement on
this score, and could at will alter her law as she likes.

That Canada does not choose that United States’ fishermen, without equivalent,
should use Canadian ports as a base of supplies for fishing, but that ample commercial
facilities are extended to all United States’ vessels which are bond fide traders, and pot
fishing-vessels.

That the XVIIith Article of the Treaty of Washington of 1871 made the
Convention of 1818 the basis of the further privileges granted by the former Treaty ; and
that it does not allege that the provisions of the Convention of 1818 are in any way
extended or affected by subsequent legislation or acts of administration.

Finally, that although the Fishery question has more than once previously been
regulated during many years by the Convention of 1818, this contention of the United
States has never been advanced before, and is heard of for the first time in the present
correspondence.

The previous portion of this Memorandum relates especially to Canada; but the
Government of Newfoundland is also interested in the settlement of the question, although
their interest is not so pronounced as that of Canads, on account of the large extent of
insh:ore tishery on the coast of Newfoundland which, as shown on the Map, is opened in
perpetuity to the United States. Newfoundland is, however, very anxious to secure
reciprocal free trade with the United States in fish and fish oil, including seal and whale
ail, and they would probably be prepared to throw open the rest of their fisheries for such
a reciprocal free trade witb tke United States.

The Colonial Office have not thought it expedient at present to consult Newfoundland
as to the latest United States’ proposal.

The Newfoundland Government have passed a Bill to prohibit the sale of bait to
forcigners, the practical effect of which would be somewhat similar to that of the
Canadian Act sanctioned by Her Majesty’s Government; but in view of complications
connected with the French fishing rigts on the coast of Newfoundland, the Bill in
question has not yet received Her Majesty’s assent, and the Colonial Government are in
consequence protesting loudly, on the ground that the Canadian Bill has been assented
to, and that it is unfair to allow the United States to get their bait supply from New-
foundland coasts when they are forbidden to do so in Canada. :

The outcome of the correspondence seems to show—

1. That United States’ fishing-vessels are now prohibited by Treaty from entering
British North American bays and harbours for any save four purposes—wood, water,
shelter, repairs.

2. That no Convention or international arrangement exists which binds Canada to
relax the terms of that Convention.

8. But whether all the numerous vessels seized were lawfully held, or can be
condemned under the then existing Canadian Acts, remains to be scen when the cases are
adjudicated in the Vice-Admiralty Courts.

4, [Her ]Majesty’s Government and Canada have shown every disposition to t{;gotiate
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for a general settlement of the question, but the United States have not been willing to.
do so.

5. The Canadians have passed a more stringent Fishery Act. The United States.
have also in June last passed an Act designed to prohibit Canadian fishing-vessels from
obtaining commercial facilities in United States’ ports, and they have now under con-
sideration a stronger retaliatory measure, to prohibit entirely all commercial intercourse
between Canada and the United States.

No Treaty or Convention exists to prevent the passage of such measures, since the
Commercial Convention of 1813, between Great Britain and the United States, docs
not apply to the British Colonies.

6. The whole question really turns on the fact that the United States’ fishery interest
desire to obtain a wmonopoly of the fish supply, by using Canada as a basis of fishing
opcerations—poaching a little on the inshores if occasion offers—and by at the same time
imposing a prohibitive duty on Canadian-caught fish, whilst their own catch of course enters
United States’ ports duty free.

The Canadians, being naturally rcluctart to permit this, cling tenaciously to the
strict letter of the Convention of 1818, and there can be no doubt that, without access
to the Canadian inshores and bait supply, it is impossible for the New England
fishermen to prosecute their northern voyages successfully.

It is, however, clear that Canada is now asserting her rights in a more stringent
manner than on any previous occasion in the history of the question, with the object
of forcing the United States to conclude a Reciprocity Treaty ; and though there can
be no question that in the main Canada is within her strict Treaty right, it may be
that she will lose more than the United States by too harsh a policy, and the result may be
extremcly dangerous for this country.

7. The United States’ Government, who at the outset showed a very friendly
disposition, arc confronted by a hostile majority in the Senate, who refused the appoint.
ment of the Mixed Commission to settle the question; and the present temper of the
Secnate is probably fomented by Irish agitators hoping to create difficuities for the United
Kingdom.

Next year will be the last of the existing Presidency, the new President entering
office early in 1889. The greater part of next year will consequently be devoted in the
United States to the usual manceuvres incidental to the Presidential election—bidding -
for the Trish vote, and playing to the gallery in the anti-British style. Any negotiations,
therefore, to have a chance of success, must be speedily begun; and it is needless to
point out how scrious the Fisheries question would become, if unsettled, under an
American Government less friendly than the present to Great Britain.

b}

The latest phase of the question is that the following proposal has been made
by the United States’ Government for an ad interim construction of the Convention of
1818:—

« Whereas, in the Ist Article of the Convention between the United States and Great
Britain, concluded and signed in London on the 20th October, 1818, it was agreed between
the High Contracting Parties ¢ that the inhabitants of the said United States shall have
for ever, in common with the subjects of His Britannic Majesty, the liberty to take
fish of every kind on that part of the southern coast of Newfoundland which extends from
Cape Ray to thc Rameau Islands, on the western and northern coast of Newfoundland,
from the said Cape Ray to the Quirpon Islands, on the shores of the Magdalen Islands,
and also on the coasts, bays, harbours, and creeks, from Mount Joly on the southern
coast of Labrador, to and through the Straits of Belleisle, and thence northwardly
indefinitely along the coast, without prejudice, however, to any of the exclusive rights
of the Hudson’s Bay Company ; and that the American fishermen shall also have liberty
for ever to dry and curc fish in any of the unsettled bays, harbours, and creeks of the
southern part of the coast of Newfoundland, here above’ described, and of the coast
of Labrador; but so soon as the same, or any portion thereof, shall be settled, it shall
not be lawful for the said fishermen to dry or cure fish at such portion so settled
without previous agreement for such purpose with the inhabitants, proprietors, or pos-
sessors of the ground;’ and was declared that ‘the United States hereby renounce for
ever any liberty herctofore enjoyed or claimed by the inhabitants thereof to take, dry,
or cure fish on or within 3 marine miles of any of the coasts, bays, creeks, or harbours of
His Britannic Majesty’s dominions in America not included within the above-mentioned
Yimits; provided, Lowever, that the American fishermen shall be admitted to enter
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such bays or harbours for the purpose of shelter, and of repairing damages therein,
of purchasing wood, and obtaining water, and for no other purpose whatever. But they
shall be under such restrictions as may be necessary to prevent their taking, drying, or
curing fish therein, or in any other manner whatever abusing the privileges hereby
reserved to them;’ and whereas differences have arisen in regard to the extent of the
above-mentioned renunciation, the Government of the United States and Her Majesty
the Queen of Great Britain, being equally desirous of avoiding further misunderstanding,
agree to appoint 2 Mixed Commission for the following purposes, namely :—

1. To agree upon and establish by a series of lines the limits which shall separatc
the exclusive from the common right of fishing on the coast and in the adjacent waters of
the British North American Colonies, in conformity with the Ist Article of the Convention
of 1818, except that the bays and harbours from which American fishermen are in the
future to be excluded, save for the purposes for which entrance into bays and harbours is
permitted by said Article, are hereby agreed to be taken to be such bays and harbours as
arc 10 or less than 10 miles in width, and the distance of 3 marine miles from such bays
and harbours shall be measured from a straight line drawn across the bay or harbour, in
the part nearest the entrance, at the first point where the width does not exceed
10 miles, the said lines to be regularly numbered, duly described, and also clearly marked
on Charts prepared in duplicate for the purpose.

“2. To agree upon and establish such Regulations as may be necessary and proper to
secure to the fishermen of the United States the privilege of entering bays and harbours for
the purpose of shelter and of repairing damages therein, of purchasing wood, and of
obtaining water, and to agree upon and establish such restrictions as may be necessary
to prevent the abuse of the privilege reserved by said Convention to the fishermen of
the United States.

3. Toagree upon and recommend the penalties to be adjudged, and such proceedings
aud jurisdiction as may be necessary to secure a speedy trial and Judgment, with as little
expense as possible, for the violators of rights and the transgressors of the limits and
restrictions which may be hereby adopted :

“ Provided, however, that the limits, restrictions, and Regulations which may be
agreed upon by the said Commission shall not be final, nor have any effect, until so
jointly confirmed and declared by the United States and Her Majesty the Queen of Great
Britain, either by Treaty or by Laws, mutually acknowledged.

¢ ArTIcLE 1l

“ Pending a definitive arrangement on the subject, Her Britannic Majesty’s Govern-
ment agree to instruct the proper Colonial and other British officers to abstain from
seizing or molesting fishing-vessels of the United States unless they are found within
3 marine miles of any of the coasts, bays, creeks, and harbours of Her Britannic Majesty’s
dominions in America, there fishing, or to have been fishing, or preparing to fish
within those limits, not included within the limits within which, under the Treaty of
1818, the fishermen of the United States continue to retain a common right of fishery with
Her Britannic Majesty’s subjects.”

" Armicre II1.

“For the purpose of executing Article I of the Convention of 1818, the Government
of the United States and the Government of Her Britannic Majesty hereby agree to
send each to the Gulf of St. Lawrence a national vessel, and also one each to cruize during
the fishing season on the southern coasts of Nova Scotia. Whenever a fishing-vessel of
the United States shall be seized for violating the provisions of the aforesaid Convention by
fishing or preparing to fish within 3 marine miles of any of the coasts, bays, creeks, and
harbours of Her Britannic Majesty’s dominions included within the limits within which
fishing is by the terms of the said Convention renounced, such vessel shall forthwith be
reported to the officer in command of one of the said national vessels, who, in conjunction
with the officer in command of another of said vessels of different nationality, shall
hear and examine into the facts of the case, Should the said commanding officers be of
opinion that the charge is not sustained, the vessei shall be released. But if they
should be of opinion that the vessel should be subjected to a judicial examination,
she shall forthwith be sent for trial before the Vice-Admiralty -Cowrt at Halifax, If,
however, the said commanding officers should differ in opinion, they shall name some third
person to act as Umpire between them, and should they be unable to agree upon the name
of such third person, they shall each name a person, and it shall be determined by lot which
of the two persons so named shall be the Umpire.
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““ ARTICLE 1V.

“The fishing-vessels of the United States shall have in the established ports of
entry of Her Britannic Majesty’s dominions iz America the same commercial privileges as
other vessels of the United States, including the purchase of bait and other supplies;
and such privileges shall be exercise? subject to the same Rules and Regulations and
payment of the same port charges as are prescribed for other vessels of the United States.

‘“ ARTICLE V.

‘“ The Government of Her Britannic Majesty agree to release all United States’ fishing-
vessels now under seizure for failing to report at Custom-houses when seeking shelter,
repairs, or supplies, and to refund all fines exacted for such failure to report. And the
High Contracting Parties agree to appoint a Joint Commission to ascertain the amount of
damage caused to American fishermen during the year 1886 by seizure and detention
in violation of the Treaty of 1818, said Commission to make awards therefor to the parties
injured. '

‘“ ArTICLE VI,

“The Government of the United States and the Government of Her Britannic
Majesty agree to give concurrent notification and warning of Canadian Customs Regu-
lations, and the United States agrees to admonish its fishermen to comply with them and
co-operate in securing their enforcement.”

Upon this the Canadian Government have sent the Report annexed as an Appendix
to this Memorandum,* proposing a counter-basis of negotiation.

J. H. G. BERGNE.
Foreign Office, February 16, 1887.

No. 59.

The Marquis of Salisbury to Sir L. West.
(No. 11, Treaty.)
Sir, Foreign Office, February 17, 1887.

I HAVE received your despatch No. 21, Treaty, of the 28th ultimo, relative to the
case of the United States’ schooner ¢“Sarah H. Prior;” and I have to acquaint you
that I have requested to be furnished with a Report from the Dominion Government on
the subject.

I am, &c.
(Signed) SALISBURY.
No. 60.
Sir J. Pauncefote to Sir R. Herbert.
Sir, Foreign Office, February 17, 1887.

I AM directed by the Marquis of Salisbury to transmit to you, to be laid before Sir
Henry Holland, a copy of a despatch from Her Majesty’s Minister at ‘Washington,
inclosing a copy of a note from the United States’ Secretary of State, requesting that an
investigation may be made into the case of the United States’ schooner “Sarah H.
Prior ;”+ and I am to request that a Report may be obtained from the Dominion Govern.
ment on the subject.

I am, &c.
(Signed) JULIAN PAUNCEFOTE.

# See Inclosures 1 and 2 in No. 57, with Annex (Colonial Office letter of February 15, 18871,
1+ No. 55.
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No. 61.
Sir J. Pauncefote to Sir R. Herbert.

Foreign Office, February 17, 1887
“[Transmits copy of Sir L. West’s No. 22, Treaty, of January 28, 1887: ante, No. 56.}

No. 62.
Sir L. West to the Marquis of Salisbury.~—(Received February 19.)

(No. 24. Treaty.)
My Lord, Washington, February 4, 1887.

I HAVE the honour to inclose Lo your Lordship hercwith copies of a letter from the
Secretary of State, transmitting to the Senate a revised list of the American vessels
seized, detained, or warned off from Canadian ports during the last year.

' I have, &ec.
(Signed) L. 8. SACKVILLE WEST.

Inclosure in No. 62.

49th Congress, 2nd Session.—SENATE.—Ez. Doc. No. 55.

Letter from the Secretary of State transmitting Revised List of Vessels involved in the
Controversy with the Canadian Authorities.

January 27, 1887.—Ordered to be printed, and also to be bound with Senate Report
No. 1683. . :

" Sir, Department of State, Washington, January 26, 1887.
RESPONDING to your request, dated the 17th, and received at this Department
on the 18th instant, on behalf of the Committee on Foreign Relations, for a revision of
the list, heretofore furnished by this Department to the Committee, of all American
vessels seized, warned, fined, or detained by the Canadian authorities during the year

1886, I now inclose the same. :
Every such instance is therein chronologically enumerated, with a statement of the

general facts attendant.
Very respectfully, &e.
(Signed) T. F. BAYARD.
Hon. George F. Edmunds, United States’ Senate. :

[J

List of American Vessels seiged, detained, or warned off from Canadian ports during the last
Year.

¢« Sarah B. Putnam.”—Beverly, Mass. ; Charles Randolph, master.

Driven from harbour of Pubnico in storm March 22, 1886.

« Joseph Story.”—Gloucester, Mass.

Detained by customs officers at Baddeck, N. S,, in April 1886, for alleged violation
of the Customs Laws. Tiecleased after twenty-four hours’ detention.

¢« Seth Stockbridge.”—Gloucester, Mass. ; Antone Olson, master.

Warned off from St. Andrews, N. B., about April 30, 1886,

« Annie M. Jordan.”—Gloucester, Mass. ; Alexander Haine, master.

Warned off at St. Andrews, New Brunswick, about May 4, 1886.

«Pavid J. Adams.”—Gloucester, Mass, ; Alden Kinney, master.

Seized at Digby, Nova Scotia, May 7, 1886, for alleged violation of Treaty of 1818,
Act of 59 George IlI, and Act of 1883. Two suits brought in Vice-Admiralty Court at
Halifax for penalties. Protest filed May 12, Suits pending still, and vessel not yet.
released apparently.

[500] X
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¢ Susie Cooper.”—(Hooper ?) Gloucester (2), Mass.

Boarded and searched, and crew rudely treated, by Canadian officials in Canso Bay,
Nova Scotia, May 1886.

“Ella M. Doughty.”—Portland, Me. ; Warren A. Doughty, master.

Scized at St. Ann’s, Cape Breton, May 17, 1886, for alleged violation of the
Customs Laws. Suit was instituted in Vice-Admiralty Court at Halifax, Nova Scotia,
but was subsequently abandoned, and vessel was released June 29, 1886.

“ Jennic and Julia.”—Eastport, Me. ; W. H. Travis, master.

Warned off at Digby, Nova Scotia, by Customs officers, May 18, 1886.

¢ Luey Ann.”—Gloucester, Mass. ; Joseph H. Smith, master.

Warned off at Yarmouth, Nova Scotia, May 20, 1886.

¢ Matthew Keany.”—Gloucester, Mass.

Detained at Souris, Prince Edward Island, one day for alleged violation of Customs
Laws, about May 81, 1886.

“James A. Garfield."—Gloucester, Mass.

Threatened, about Junc 1, 1886, with scizure, for baving purchased bait in a
Canadian harbour,

“ Martha W, Bradly,”—Gloucester, Mass.; J. F. Venticr, master.

Warned off at Canso, Nova Scotia, hetween June 1 and 8, 1886.

‘ Eliza Boynton.” —Gloucester, Mass. ; George £. Martin, master.

Warned off at Canso, Nova, Scotia, between June 1 and 9, 1886. 'Then afterwards
detained in manner not reported, and released QOctober 25, 1886.

“ Mascot.”—Gloucester, Mass. ; Alexander McEachern, master.

Warned off at Port Amherst, Magdalen Islands, June 10, 1886.

“Thomas F. Bayard.”—Gloucester, Mass. ; James McDonald, master.

Warned off at Bonne Bay, Newfoundland, June 12, 1886,

“James G. Craig.’—Portland, Me. ; Webber, master.

Crew refused privilege of landing for necessaries at Brooklyn, Nova Scotia, June 15
or 16, 1886.

“ City Point,”’-—Portland, Me. ; Keene, master.

Detained at Shelburne, Nova Scotia, July 2, 1886, for alleged violation of Customs
Laws. Penalty of 400 dollars demanded. Moncy deposited, under protest, July 12, and,
in addition, 120 dollars costs deposited July 14. Fine and costs refunded July 21, and
vessel released August 26, Harbour dues exacted August 26, notwithslanding vessel
had been refused all the privileges of entry.

“ . P. Harrington.”—Portland, Mec.; Frellick, master.

Detained at Shelburne, Nova Scotia, July 3, 1886, for alleged violation of Customs
Laws; fined 400 dollars, July 5; fine deposited under protest, July 12 ; 120 dollars costs
deposited July 14 ; refunded July 21, and vessel released.

“ Hereward.”-—Gloucester, Mass. ; McDonald, master.

Detained two days at Canso, Nova Scotia, about July 3, 1886, for shipping seamen
contrary to port laws. ,

“ . W. Cushing.”—Portland, Me. ; Jewett, master.

Detaived July (by another report June) 3, 1886, at Shelburne, Nova Scotia, for
alleged violation of the Customs Laws; fined 400 dollars; money deposited with
collector at Halifax about July 12 or 14, and 120 dollars for costs deposited 14th; costs
refunded July 21, and vessel released.

“ Golden Hind.”—Gloucester, Mass.; Ruben Cameron, master.

Warned off at Bay of Chaleurs, Nova Scotia, on or about July 23, 1886.

“ Novelty.”—Portland, Me. ; H. A. Joyce, master.

Warned off at Pictou, Nova Scotia, June 29, 1886, where vessel had entered for
coal and water ; also refused entrance at Amherst, Nova Scotia, July 24.

«N. J. Miller.”—Booth Bay, Me.; Dickson, master.

Detained at Hopewell Cape, New Brunswick, for alleged violation of Customs Laws,
on July 24, 1886. Fined 400 dollars.

« Rattler.”—Gloucester, Mass. ; A. F. Cunningham, master.

Warned off at Canso, Nova Scotia, June 1886. Detained in port of Shelburne,
Nova Scotia, where vessel entered seeking shelter August 8, 1836. ~Kept under guard
all night and released on the 4th.

¢« Caroline Vought."—Booth Bay, Me.; Charles 8. Reed, master.

‘Warned off at Paspebiac, New Brunswick, and refused water, August 4, 1886.

¢ 8hiloh.”—Gloucester, Mass. ; Charles Nevit, master,

Boarded at Liverpool, Nova Scotia, August 9, and subjected to rude surveillance.
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“ Julia Ellen.,”—Booth Bay, Me.; Burnes, master.,

Boarded at Liverpool, Nova Scotia. August 9, 1886, and subjected to rude sur-
veillance.

“ Freddie W. Allton.”—Provincetown, Mass.; Allton, master.

Boarded at Liverpool, Nova Scotia, August 9, 1886, and subjected to rude sur-
veillance.

“ Howard Holbrook.”—Gloucester, Macs. ]

Detained at Hawkesburg, Cape Breton, August 17, 1886, for alleged violation of
the Customs Laws. Released August 20 on deposit of 400 dollars, Question of remission
of fine still pending.

«“A. R. Crittenden.—Gloucester, Mas~. ; Bain, master.

Detaired at Hawkesburg, Nova Scotia, August 27, 1580, for alleged violation of
Customs Laws; 400 dollars penalty deposited August 28 without protest, and vessel
released ; 375 dollars remitted, and « nominal fine of 25 dollars imposed.

“ Mollic Adams.”—Gloueester, Mass. ; Solomon Jacobs, master.

Warned oft into storm from Straits of Cans», Nova Scotia, August 31, 1836.

“Highland Light.”—Wellfleet, Mass. ; J. F.Ryder, master.

Scized off Cast Point, Prince Edward Isl.ud, September 1, 1886, while fishing
within prohibited line, Suit for forfeiture begun in Viee-Admiralty Court at Charlotte-
town. Hearing sct for September 20, but postponed to Scptember 30. Master admitted
the charge and confessed Judgment.  Vessel condemned and sold Dcecember 14, Pur-
chased by Canadian Government.

“Pearl Nelson."—Provincetown, Mass. ; Kemp, master.

Detained at Arichat, Cape Breton, September 8, 1886, for alleged violation of
Customs Laws. Released September 9 on deposit of 200 dollars. Deposit refunded
October 206, 1836.

¢« Pioneer.”—Gloucester, Mass. : F. F. Cruched, master.

Warned off at Canso, Nova Scotia, September 9, 1886.

¢ Iiverett Steel.”—Giloncester, Mass.; Charles H. Forbes, master.

Detained at Shelburne, Nova Scotia, September 10, 1886, for alleged violation of
Customs Laws. Released by order from Ottawa, September 11, 1886.

“Morc Castle.”—Glouncester, Mass, ; Edwin M. Joyce, master.

Detained at Hawksbury, Nova Scotia, September 11, 1886, on charge of having
smuggled goods into Chester, Nova Scotia, in 1884, and also of violating Customs Laws.
A deposit of 1,600 dollars demanded. Vessel discharged November 29, 1886, on pay-
ment, by agreement, of 1,000 dollars to Canadian Government.

“William D. Daisley.”—Gloucestcr, Mass, ; J. E, Gorman, master.

Detained at Souris, Prince Edward Island, October 4, 1880, for alleged violation of
Customs Laws, Fined 400 dollars, and released on payment ; 375 dollars of the fine
remitted.

“Laura Sayward.”—Gloucester, Mass. ; Medeo Rose, master.

Refused privilege of landing to buy provisions at Shelburne, Nova Scotia, October

5, 1886. '
' “ Marion Grimes.” —Gloucester, Mass.

Detained at Shelburne, Nova Scotia, October 9, for violation of port laws in failing
to report at Custom-house on entering. Fined 400 dollars. Money paid under protest
and vessel released. Fine remitted December 4, 1886.

“ Jennic Seaverns.”’—Gloucester, Mass. ; Joseph Tupper, master.

Refused yprivilege of landing, and vessel placed under guard at Liverpool, Nova
Scotia, October 20, 1836.

“Flying Scud.”—Gloucester, Mass.

Detained for alleged violation of Customs Laws at Halifax, November 1, or about
that time, Released November 16, 1886.

«“Sarah H. Prior.”—Boston, Mass,

Refused the restoration of a lost sein¢, which was found by a Canadian schooner,
December 1886.

Boat (name unknown).—Stephen R. Balcom, master, Eastport, Me.

Warned off at St. Andrews, New Brunswick, July 9, 1586, with others.

Two small boats (unnamed).—Charles Smith, Pembroke, Me., master.

Seized at East Quaddy, New Brunswick, September 1, 1836, for alleged violation of
Customs Laws,

“Druid ” (foreign built).——Gloucester, Mass, . .

Seized, warned off, or molested otherwise at some time prior to September 6, 1886.
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t “ Abbey A. Snow.”’—Injury to this vessel has not been reported to the Department
of State.

‘Eliza A, Thomas.”—Injury to this vessel has not been reported to the Depart-
ment of State.

“ Wide-Awake.”—FEastport, Me.; William Foley, master.

Fined at L’Etang, New Brunswick, 75 dollars for taking away fish without getting
a clearance ; again, November 13, 188G, at St. George, New Brunswick, fined 20 dollars
for similar offence. In both cases he was proceeding to obtain clearances.

No. 63.
Sir L. West to the Marquis of Salisbury.—(Received February 19.)

(No. 25. Treaty.)
My Loxd, Washington, February 5, 1887.

I HAVE the honour to inclose to your Lordship herewith a paper containing
certain questions respecting the fisheries, put by the Secretary of the Treasury to
Professor Baird, of the Fish Commission, as well as the answers returned thereto.

I have, &c.
(Signed) L. 8. SACKVILLE WEST.

Inclosure in No. 63.

Questions put lo Professor Baird by the Secretary of the Treasury on the Fisheries, and
Answers thereto.

1. WHAT are the descriptions of the fish which American fishermen desire to take
cither in the jurisdictional waters of British North America or in the open sea or open
bays near the British Colonial possessions ?

Answer.—Mackerel is the only species of any importance which American fishermen
desire to take within the 3-mile limit, but at present the advantage to be derived from
any privilege of fishing within the 3-mile limit is comparatively insignificant.

2. In the method of fishing in the open sea, of what importance is the right to
enter in a commercial way British Colonial ports in the neighbourhood ?

Answer.—Only to purchase either salt, barrels, or ice. The privilege, however, of
landing cargoes of fish at provincial ports for shipment to the United States is of
considerable importance to vessels engaged in the mackerel fishery, and with it should
be coupled the privilege of refiiting. Some of the Gloucester owners of vessels are
opposed to going to and from provincial ports on account of the loss of time thereby
incurred, but as a considerable percentage of the men employed have families in
the provinces, they urge upon the owners the necessity of obtaining bait in these
localities. "

3. The same question in regard to the fishing on the permittcd coasts, and the
commercial entry in the prohibited bays and harbours, but not for fishing 2

Answer.—There is at present comparatively little fishing by American vessels on
that portion of the coast to which free access is given by the Treaty of 1818, but
vessels fishing in that vicinity should have the same privileges in other ports as are
accorded to other vessels, as it would seem unwise to discriminate, and it would,
perhaps, owing to the few Settlements of any importance on the permitted coast, be
more convenient for the vessels to enter ports in the prohibited districts to purchase
the necessary articles than to go out of their way in an opposite direction, where
there might be any uncertainty of securing them.

4. What is your estimate of the total tonnage of American vessels, and the number
of fishermen thercin engaged in the Canadian and North Atlantic fisheries in 1886,
and the total value of their catch ? _

Answer.—1,936 vessels, aggregating 115,130 tons, with crews numbering 17,996
men.

The fleet is estimated to have been divided as follows :—

1,630 vessels in the food-fish fishery.
215 in the shell-fish and lobster fisheries.
177 in the capture of whales and seals.
34 in the Menhaden fishery.
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5. What change has, in your view, come to American fisheries since the last full
year of the Washington Treaty in regard to the quantity, character, and general
features of that industry ?

Answer.—During the year mackerel has been peculiarly scarce. The limited catch,
however, cannot in any way be accounted for by the restrictions placed on American
vessels within the 3-mile limit.

6. Whatever the new features in the diminished necessity for the purchase of bait
in British North American ports ?

Ancwer.—The employment of the Gill net obtained from Norway for catching cod-
fish, which renders bait no longer necessary.

7. Have you ascertained new facts of public interest in regard to the decreasing
importance to American fishermen of the in-shore Canadian fisheries?

Answer.—~The decreased importance is due to—

1. The increased size of American vessels which did away with the necessity of
fishing close to land where harbours could be made in case of storms, and of landing to
dry their fish.

2. The substitution of the purse seine for hand-lines, in the capture of mackerel,
which has necessitated fishing in deeper water, and at a greater distance from shore.

3, From the change in the location of the mackerel, which has for the last few years
enabled American vessels to obtain full cargoes in the vicinity of the American coasts,
instead of going to the Gulf of St. Lawrence, where they formerly met with better
success, but where of late years, prior to the present season, they have found fishing
unsatisfactory.

No. 64.
The Marquis of Salisbury to Sir L. West.

(No. 12. Treaty.) Foreign Office, February 19, 1887.
[Transmits copy of Print as laid before Parliament. ]

No. 65.
Sir J. Pauncefote to Sir R. Herbert.

Foreign Office, February 19, 1887.
{Transmits copy of Print as laid before Parliament.]

No. 66.
Sir J. Pauncefote to Sir R. Herbert.

Foreign Office, February 21, 1887.
[Transmits copy of 8ir L. West’s No. 24, Treaty, of February 4, 1887: ante, No. 62.}

No. 67.
Sir J. Pauncefote to Sir R. Herbert.

Foreign Office, February 21, 1887.
[Transmits copy of Sir L. West’s No. 25, Treaty, of February 5, 1887: ante, No. 63.}

[500] ‘ : Y
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No. 68.

Sir L. West to the Marquis of Salishury.—(Received February 22.

(No. 26.  Treaty.)
My Lord, Washington, February 7, 1887.

I HAVE the honour to inform your Lordship that the Secretary of the Treasury
has sent a long reply to a request of the House Committee on Foreign Affairs for any
suggestions he may desire to make with reference to the non-intercourse Bill now under
consideration, and for which he proposes to substitute the Bill, copies of which, as
published in the newspapers, arc herewith inclosed. The Secerctary holds that when
Treaty rights are curtailed the right to respond exists. The Canadian Act recently
approved by the Imperial Government, he maintains, was intended to forfeit any
Amecrican fishing-vessel which is found having entered Canadian waters te buy ice, bait,
or other articles, or for any purpose other than shelter, repairs, wood, or water, on the
plea that the Treaty of 1818 permits and stipulates for such legislation. That he
denies, and contends that such legislation is a repeal and annulment by England of the
arrangement made in 1830, and that to that repeal the United States’ Government is
entitled to respond by a similar repeal of their own Law, and by a refusal hereafter,
and while debate or negotiation goes on, to confer hospitality or any privileges whatever
in United States’ ports on Canadian vessels or boats of any sort. England, he says,
may judge for herself of the nature and extent of the comity and courtesy she will
show the United States, and the United States simply respond—suspend comity and
hospitality.

He thercfore proposes a Bill, which is in substance the one before the Housc,
authorizing the President, nnder given circumstances, to exclude both vessels, goods,
cngines, and cars coming from Canada. The Secretary considers the question whether or
not Article XXIX of the * Alabama” Treaty® was left standing by the Act of Congress of
1883 (28th June)y and the President’s Proclamation thereunder. 1If], he concludes, the
stipulations of this Article are now binding on Great Britain, then it is indisputable
that the vessels of the United States arc entitled by the Treaty to enter fish as
merchandize at the proper custom-house of any Canadian port for conveyance in bond
to the United States, for, of necessity, the vessel containing the fish is entitled to enter
the port in order to enter the merchandize at the proper custom-house.

In the preamble of this proposed Bill will be found the grounds upon which it is
based.

I have, &c.
(Signed) L. S. SACKVILLE WEST.

Inclosure in No. GS.
Extract from the < New York World> of February 7, 1887.

SECRETARY MANNING'S BitL.~—Subject to this policy, therefore, even when
repelling aggression ; avowing this common duty and ultimate destiny, even when
responding to an offensive non-intercouse policy, by offended non-intercourse acts which
at any moment we are more anxious to withdraw from than now willing to enter upon, I

submit to your Committee, with the greatest deference, the following Bill :—

“ An Act to enable the President to protect and defend the Rights and Privileges of Vessels
of the United States.

«Be it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled :

<« Whereas, the United States having by Treaty with His Majesty the King of the
United Kingdom of Great Britain and Ireland, renounced certain specified incidents and
parts of the therein recognized liberties of the United States in the fisheries of the
North Atlantic heretofore enjoyed in common with the inhabitants of the places
bordering thereon, namely, the liberty to take, dry, and cure fish within 3 marine miles
of certain designated coasts, bays, creeks and harbours of the British dominions of North
America ; .

“ Whereas, the United States having retained unrenounced the rest and residue of

# Ticaty of Washingten, May 8, 1871, + See * United States No. 1 (1887),” p. 8, No. 11.
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their rights and liberties in the fisheries of the North Atlantic, the Gult of St. Lawrence,
the Newfoundland snd Librador coasts; and,

“ Whereas, the Uni* .d States having by the said Treaty subjected even their right
to traverse and their liberty to enter such bays or harbour. for the purpose of shelter,
and of repairing damages therein, and of purchasing wood, and of obtaining water, to
whatsoever restricticns might be necessary to effectuate their said renunciation of taking,
drying, and curing fish therein; and,

“Whereas, the aforesaid renunciation of what has now become valueless, and which
the United States have no wich to resume or enjoy, has, by those having authority over
the lands adjacent to the said bays and harbours, becn made a pretext for laws so
executed as to enlarge, distend, and pervert the said repunciation into nullification or
denial of the said unrenounced, recognized, and common rights and liberties of the
United States in the said British waters, coasts, and common sovercignty in the fisheries
therein, to wit : Denial at all Canadian ports open to the entry of foreign vessels, to
regularly documented vessels of the United States, whether following inshore fishery
thereabouts on coasts, bays, creeks, harbours, shores, and straits, designated and
unrenounced in the said Treatv, or pursuing off-shore fishery, or fishery upon the high
scas thereabouts, of rights to which such vessels and their crews are entitled, to wit,
likewise, denial at all Canadian ports open for entry by foreign vessels, to regularly
documented vessels of the United States, of commercial and trading privileges now
ordinary in the intercourse of civilized peoples, and such as in all ports of entry for
foreign vessels established by law in the United States, are now, and for many years past
have been conceded to and enjoyed by Canadian and British vessels entering and trading
at the same ; and, !

Whereas, for past aggressions and injuries in that regard, redress is delayed or with-
held ; and,

“V/hereas, « recent and more stringent Statute enacted by the Canadian Parlia-
ment, and approved by the Queen in Council on the 26th November last, seems to prove
those aggressions and injuries deliberate and politic, to forbode their continuance, and
to project Canadian non-intercourse with American fishing-vessels for general purposes
of trade ; therefore,

“Section 1. That whenever the President shall be satisfied that vessels of the United
States are, by British or Canadian authority, denied or abridged in the reasonable
cnjoyment of any rights, privileges, or liberties, on Canadian waters or coasts, or in
Canadian ports to which rights, privileges, or liberties, such vessels, their master$ or
crews, are entitled, by Treaty, or by the law of nations, it shall, in his discretion, be
. lawful, and it shall, in his discretion, be the duty of the President to close, by a Procla-
mation to that effect, all the ports of the United States against any and evéry vessel
owned wholly or in part by a subject of Her Britannic Majesty, and coming or arriving
from -any port or place in the Dominion of Canada or in the Island of Newfoundland,
whether directly or having touched at any other port, excepting such vessels shall be in
distress of navigation and of needed repairs or supplies therefor, and every vessel thus
cxcluded from the ports of the United States that shall enter, or attempt to enter the
same, in violation of this Act, shall, with her tackle, apparel, furniture, and all the cargo
on board, be seized and forfeited to the United States, or the value thereof to be
recovered of the person or persons making or attempting to make entry.

“Sec. 2. That it shall, in his discretion, be lawful for the President, and it shall, in
his discretion, be his duty, whenever he shall be satisfied as is in the 1st section hereof
declared, to prohibit, by Proclamation, the entry, or importation, or bringing into
any collection, district, or place, in the United States, of any goods, wares, or
merchandize, from the aforesaid Dominion of Canada, or Newfoundland, or any
locomotive, car, or other vehicle, from the Dominion of Canada ; but the President may,
in his discretion, apply such Proclamations to any part or all of the things or articles
herein named, and may qualify, limit, rescind, or renew the application thereof; and all
goods, wares, or merchandize, locomotives, cars, or other vehicles imported or brought, or
attempted to he imported or brought, into the United States, contrary to the provisions
of this Act, shall be seized and forfeited to the United States, or the value thereof to be
recovered of the person or persons so importing or bringing.

«Bec. 3. Any person who shaii violate any of the provisions of the 1st or 2nd
section of this Act, or any Proclamation of the President made in pursuance hereof,
shall be deemed guilty of misdemeanour, and on conviction thereof shall be punished by
a fine not exceeding 1,000 dollars, or by imprisonment for a term not exceeding two
years, or by both said punishments, in the discretion of the Court. IR

~¢Sec. 4. That the President be, and is hereby authorized, to appoint a Commis-
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sioner to proceed to such places, in the United States or elsewhere, as may be designated
by the Secretary of State, to take testimony, under oath or affirmation, in relation to the
losses and injuries inflicted since the 81lst December, 1885, by British authorities,
fmperial or Colonial, upon citizens «f the United States engaged in the fisheries on the
north-cast coast of British North America. Said Commissioner shall everywhere have,
in respect to the administration of oaths or affirmation and the taking of testimony, the
same powers as a Commissioner of a Circuit Court, and shall be paid the same fees as are
preseribed for similar services of a Commissioner of a Circuit Court, together with
travelling expenses.”

The above is but a summary—the Bill, of Act which might be ordained; the
precamble, of reasons and grounds. Of course preambles can mnever create powers, but
may serve to explain them. They are rare in the Acts of Congress. The disused form
was convenient to enable me to satisfy your request.

No. 69.
Question asked in the House of Commons, February 22, 1887.

Mr, Gourley,—To ask the Under-Sccretary of State for Foreign Affairs whether he has
yet received the despatch from the Canadian Government, which, on the 8th instant,
he said was on its way to this country, containing suggestions for a modus vivendi
for the scttlement of the American fishery disputes.

And, whether he will be good enough to inform the House of its tenour.

Answer.

Her Majesty’s Government are in possession of the despatch from the Canadian
Government relative to the Canadian fisheries, which the honourable Member refers to.
It is under the consideration of Her Majesty’s Government, and will be presented to the
House, with further papers. It would be unusunal and inconvenient to state its tenour at
the present stage. :

No. 70.

Myr. Macandrew to Sir J. Pauncefote.—(Received February 24.)

My dear Sir Julian, 3, Lombard Street, London, February 23, 1887.

WE received the inclosed from New York to-day, and I think you might like to
see it, if copies have not already been sent to the Foreign and Colonial Offices. The
writers are a colonial firm in New York, agents for Harvey and Co., of 8t. John’s,
Newfoundland ; and though there is probably nothing in it that you are not already
fully acquainted with, yet the whole story is very well and clearly put, and one or two
not unimportant points are dwelt upon that do{not usually find a place in the newspaper
discussions on the question.

If you think proper to send it on to any one in the Colonial Office, do as youn
consider best. T am glad that, so far, we (our Government) have been making some
stand against the intolerable American bounce upon this %iﬂiculty.

am, &c.
(Signed) F. MACANDREW.

Inclosure in No. 70.
Mr. Outerbridge to Messrs. Matheson and Co.

Dear Sirs, New York, February 7, 1887.
SINCE we last wrote you there have been some developments regarding the
consideration of the Fishery question by the Government of this country which may be
of interest to you, and we purpose taking this opportunity to point out to you what
appears to be the situation in our Senate and House of Representatives, and also to
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detail what action has been propesed or taken, and the bearing of the Cabinet, who are
not pesitively known to be responsible for any of the measures so far proposed. We
believe there has been no subject agitated in the legislative halls of this country, for
many years, about which the legislators, individually and collectively, have been so
entirelv ignorant as about the Fishery question.

We do not bhelieve that the Fxecutive, much less Congressmen and Senators,
realize in any sense the wrue relative positions of the products of the Canadian fisheries
hrought into this country and the products of the American fisheries.

We do not think they arc familiar with the difference in cure, and the resulting
different purposes served; or that they realize that, with the exception of mackerel,
probably 95 per cent. of all the English fish entered here is again exported to markets
-where American fish cannot be used, and that hence neither in home consymption or in
foreign trade is the English an injurious or sericus competition of American fish; and of
the mackerel a smaller, but still large percentage can be similarly classified.

We are sure they do not understand that this country is used simply as a con-
venient distributing centre, or way station for English fish, and that the existing
Tariff docs not result in revenue to the country, as the fish can by law be entered in
hond and still distributed to its forcign destinations; nor that by adopting retaliatory
measures prohibiting its entry altogether, they will only be depriving many good
American citizens of the emoluments aceruing from the transferring, storage, insurance,
and freighting, which they now enjoy. Nor are these legislators scarcely in a temper to
belicve that, in event of such prohibition, the provinces are perfectly able, if forced to if,
to make the distribution from their own ports, and in a short time almost as conveniently
as from here. 'The fishing interests of this country might correctly be stated as
composed of two geographical elements, viz., the vessel ownera and fishermen who, from
geographical considerations, are collected in a small section of the eastern coast, and
who, numerically, arc not a large number—and the greater hosts of middleman,
merchants, and dealers, who are scattered broadeast over the country, and who handle
without prejudice the product of both fisheries. We have considerable evidence that
this latter class take only a passive interest in the subject, leaving with favour to
unrestricted enfry of Canadian fishery products, so that they may participate in the
percentages to be made in the handling, as above described. But this class is so
scattered that it is next to impossible to sccure any concerted action on their part, or to
formulate any collective expression of opinion from them sufficiently powerful to have
any bearing or influence on the action of the Executive or Congress.

On the other hand, the “ castern geographical element” being accidentally in a
small compact section, from a homogeneous body, collectively able to raise a shout
sufficiently loud to deceive as to the purely local nature of it, and to pass for the wail of
the nation. Imagine then a body of Congressmen, totally ignorant of the facts under-
lying the question at issue, but with an intense feeling of esprit de corps and a sensitive
patriotism, descended upon by one or two Senators and fellow members from the eastern
fishing district, who, primed with a statement of the case emanating purely from one inte-
rested side, cager to make themselves solid with their constituencies, and seeing no oppo-
sition or contradiction ahead, proceed to harangue the august assemblage with thrilling
accounts, gathered from the experience or imagination of the Yankee smack’s skipper,
of hardships and sufferings, injustice and insults, received at the hands of the Canadian
authorities. Imagine this, and you will see the situation about as it exists in Congress
to-day, and is it wonderful that that body, having no counter-light, no counter-interests,
no counter-statements, and egged on by an equally misguided press, drawing its infor-
mation and inspiration from the same sources, is it wondertul that this legislative body
joins hands with its respected fellow-members from the east, and rises indignant and
revengeful against the well-pictured tyranny ? It was to a Senate in this frame of mind
that Senator Edmunds presented his Resolution, which was passed almost without debate
and with only one dissenting voice. The outburst of Senator Ingalls, who, in advocating
the passage of the measure, declared that Canada’s action were equivalent to a declara-
tion of war, was not regarded seriously by the Senate, by the press, or the public, and is

only mentioned here as-being significant of the temper of his audience, in that it was
" allowed to pass without instant ridicule or rebuke. In addition to this measure, a Bill
has been prepared by Congressman Belmont, and favourably reported to the House by
the Foreign Affairs Committee, of which Belmont is himself the Chairman. The
terms of this Bill cannot be fully ascertained, but in general conditions it is reported to,
be more rigorous and far reaching than the Edmunds’ Resolution.

It is said that this Bill authorizes not only the closing of American ports to Canadian
vessels Emd Sommerce, but also forbids the passage of all engines and rolling-stock of:

500 Z
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Canadian railroads into American territory, even on the tracks owned by these roads
themselves, and also to prevent the passege of American cars and engines, and the ship-
ment of American export freight, through Canadian territory. A Bill with similar
conditions has been filed in the Senate by Senator Gorman, but little or nothing is heard
of this. and it way simply be considercd as shelved. Tt is asserted by a portion of the
press that the Belmont Bill has the backing of, if it was not inspired by, the Administra-
tion, and that the Executive is annoyed at being forestalled, as it were, by the hasty
introduction of ‘the Edmunds’ Resolution, emanatine from the Republican Senator, and
passed by the Republican Senate without their knowing if it expressed the views or had
the approval of the Administration. On what grounds or authority the press make these
assertions we do not know, but we have seen nothing sufficiently definite to lead us to
believe that they are inspired by the Administration.  On the contrary, there seems to
be a very decided reticence on the part of the Cabinet regarding the whole question, and
we are juclined to believe that the President and Secretary of State are mutely signifying
denial of responsibility for the present crisis, as the Senate and Congress flatly refused
last year to follow their recommendations made in the President’s Message regarding the
appointment of a Joint Commission. And we are the more inclined to this belief because
the President, in his Message at the opening of the present Session, referred to his
former suggestion, and stated that in view of their refusal to accept it Congress must
devise what should be done to protect the interests . ¢ the American fishermen.

Should the Belmont Bill pass the House it must then go to the Senate.and the Edmunds’
Resolution has yet to go before the Houses. In this there arc unlimited possibilities
which might lead to the collapse of both, for in this interchange there is a clash of party
measures, and it is possible that the Senate may consider that their own measure,
covering almost as much ground as the other, is sufticient for the occasion, and they may
table or reject the Relmont Bill. It is scarcely wise to hazard an opinion on the final
outcome of this proposed legislation, but we are led to think that the most likely resuit
will be the passage in the House of the Edmunds’ Resolution, perhaps in an amended
form, and with the addition of some of the tcrms of the Belmont Bill. But this expres-
sion, we must {rankly state, is mere speculation.

Having now stated what we started out to inform you of, we will only add a
few remarks to expose what appears to be a skilfully concealed inconsistency in
the claims now advanced, and the statements made by the American fishing interests at
the time the last Treaty espired. When arguments were being advanced to prevent the
appointment of a Joint Commission, the representatives of the American fishermen
claimed there was nothing possible to be gained by it, as the Americans wanted nothing
from Canada, and very loud were the protestations that bait and ice were of no object to
the American fishermen; that they could supply themselves with those commodities as
cheaply and satisfactorily as they conld huy them in Canada, and did not propose that
Treaty privileges should be given to Canadian fishermen in return for imaginary and
non-existent necessities of the American fishermen. The hue and ery now raised is the
refusal of Canada to grant what these agitators are pleased to call the “free commercial
rights” accorded between all civilized countries, and the return of Canada to what they
term the “ barbarous legislation of a pre-civilized era.” But under the vague expression
< free commercial rights”” can be not read the words “ bait and ice,” and in the scathing
term “barbarous legislation,”” can we not see the chagrin experience at not being able
to securc “bait and ice,” and the despairing, if unwilling, admission, after a season’s
trial, that they cannot do without it ? And is not the key-note of all the retaliatory
legislation as yet proposed, * coercion,” with a view of securing without reciprocation,
and on the false pretence of the present high moral state of civilization and comity of
faw among nations, the privilege of buying these necessaries which a year ago were
claimed to be of no value ? True, we do not now even hear the American fishing interests
refer to bait and ice; but is not this silence the more suspicious from the loudness of the

denunciation in the vaguer terms described above ; and an indication that they cannot

reiterate their denials of the necessity of procuring their bait and ice in provincial ports ?
And hefore leaving this phase of the subject, let us refer once again to the term
< barburous legislation,” assuming it to refer to the prohibition of the sale of bait and.
ice. .Can the Government of these United States say it is more barbarous for England
and the provinces to say to their subjects, “ You shall not sell bait to Americans,” than
it is for America to say to her citizens, “ You shall not buy ships from England or the
provinces,” an edict which every later day Government of these States has refused to
recall ? Legislation for the protection of a half-dozen American ship-builders weighed
in the ecales of justice with legislation for the protection of thousands of Canadian
f:Leimen ; into which side must be thrown the verdict—weights stamped ¢ barbarous,”
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1o balance thebeam? We have said it was hazardous to cxpress an opinion on the probable
action of this Government, and we only add that there are several entirely extraneous
clements not averse to seeing the proposed legislation adopted, and which doubtless
cxert some influence in that direciion. Most notable among these is the army and navy
clement, who, anxious to excite popular feeling in favour of largely increased appropriations
and expenditures, never cease to cite possible hostilities arising from the fishery com-
plications, and the defenceless conditions on this country. Pleas which the press
elaborate, and which can only result in further befogging the facts underlying the ‘question
at issue, and so surrounding them with hostile sentiment and false impressions, that
it seems only reasonable to doubt whether diplomacy will ever be able to clear these away
and bring the facts to light, and secure for the issue the dispassionate impartial con-
sideration due to a purely commercial problem. :

We are, &c.
(Signed) HARVEY OUTERBRIDGE.
No. 71.

Mr. Bramston to Sir J. Pauncefote.—{Received February 25.)

Sir, Downing Street, February 24, 1387.
WITH reference to your letter of the 17th instant, I am directed by Secretary Sir
Henry Holland to request that you will inform the Marquis of Salisbury that the
Governor-General of Canada has been requested to cause a Report to be furnished of the
alleged conduct of the Captain of the Canadian revenue cutter ¢Critic”’ in connection

with the case of the United States’ schooner «S8arah H. Prior.” '
I am, &c. '
(Signed) JOHN BRAMSTON.

No. 72.
Sir J. Pauncefote to Sir R. Herbert.

Foreign Office, February 25, 1887.
[Transmits copy of Sir L. West’s No. 26, Treaty, of February 7, 1887: ante, No. 68.]

No. 73.
Sir J. Pauncefote to Mr. Macandrew.

Decar Mr. Macandrew, Forewgn Office, February 26, 1887.

I BEG to thank you for the valuable Report on the Canadian Fisheries question
inclosed in your letter of the 23rd instant.

I have laid the Report before Lord Salishury, who has read it with great interest.

I am, &e.
(Signed) JULIAN PAUNCEFOTE.

No. 74.

Sir J. Pauncefote to Sir R. Herbert.
. Foreign Office, February 26, 1887.
[Transmits Mr. Macandrew’s letter (in original) of February 23, 1887 : ante, No. 70.]
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No. 735.
Mr. Bramsion to Sir J. Pauncefote.—(Received February 28.)

Rir, Downing Street, February 26, 1887.

WI'TH reference to your letter of the 17th January last relating to the question of the
presentation to the Parliament of Canada of certain Confidential papers relating to the
North American Fisheries question, I am directed by Secretary Sir Henry Holland to
transmit to you, to be laid before the Marquis of Salisbury, a copy of a despatch from
the Governor-General of the Dominion respecting two papers which his Lordship is
anxiouns to include in those given to the Canadian Parliament.

I am to return, for reference, the list which accompanicd the Governor-General’s
Confidentiai despatch of the 7th December last, and I am to state rhat, if Lord
Salisbury concurs, Sir Henry Holland proposes to inform the Governor, by telegraph,
that the papers he refers to in his present despatch may be given, subject to the omission
of paragraph 2 of the Confidential despath of the 4th August, 1886 (which refers to a Con-
fidential despateh), and of the word ‘¢ however,” which occurs in the following paragraph.

I am to request that Sir H. Holland may receive an early reply, in order to convey
the informatiou to the Governor-General. '

I am, &e.
(Signed) JOHN BRAMSTON.

Inclosure in No. 75.

The Marquis of Lansdowne {0 Siv 8. Holland.

(Secret.)
Sir, Government flouse, Ottawe, February 5, 1887.

I HAVE had the honour of receiving your Confidential despateh of the 19th January
upon the subject of the papers to be presented to the Canadian Parliament in reference
to the Fisheries question.

T would make the following observations as to the despatches, o1 portions of
despatehes, the omission of which you have suggested :—

1. No. 141. Lerd Lansdowne to Fail Granville, Coufidential, August 4, 1886.

This despatch contains an emphatic protest. which was, 1 think, required by the
circumstances of the case, against Mr. Bayard’s assertion made in his despatch of the
14th July,* that the question of the right of United States’ vessels to fish in Canadian
bays was one which had been “long since scttled between the United States and Great
Britain.” This point was no doubt subsequently referred to in the Minute of the
Canadian Privy Council inclosed in the Administrator’s Secret despatch of the 21st
Aungust, which Minute will be laid before Parliament. The subject is, however, touched
upon very briefly in the Minute; it would, I have no doubt, have been more fully dealt
with had not my Ministers been aware that [ had already written at greater length to
your predecessor in reference to the same point.

2. The omission of No. 52 is, I think, to be deprecated. It is not proposed to pre-
sent to Parliament Mr. Stanhope’s despatch to the Administrator of the 3rd Septeraber,
1886, containing the announcement that if no satisfactory settlement should be arrived at
with the Government of the United States before the commencement of the next fishing
season, instructions would be issued to the Admiral on the British North American
Station in order to secure due support to the Dominion vessels engaged in the protec-
tion of her fishing interests. If neither this despatch nor Mr. Stanhope’s telegram,
which you desire to omit, are presented, the Dominion Parliament will be without any
intimation as to the intentions of Her Majesty’s Government on this point. The support
to be anticipated from the Imperial fleet is, T need not say, a matter to which the
greatest importance is attached by the people of Canada, and questions as to the
probable extent of that support will certainly he asked in Parliament as soon as the
Houses meet.

I shall be glad if you are able to reconsider your instruetions in so far as they relate
to the ahove-mentioned despatches. '

. I have, &e.
(Signed) LANSDOWNE.

* So dated on copy received from Colonial Office, but the despateh was inclosed in Sir L. West's to the
Foreign Office of June 15, 1480,
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No. 76.
Question asked in the House of Commons, February 28, 1887,

Dr. Tanner,~—To ask the Under-Secretary of State for Foreign Affairs whether his
attention has been drawn to the following cablegram :—

“ New York, February 24.
““ A Convention of smack-owners and others connected with the fishing interest
has met at Gloucester, Massachussetts, and adopted Resolutions in favour of
retaliatorv measures against Canada.”—REUTER.

And whether any measures are being taken by the Government to reconcile
the differences existing between the United States of America and Great Britain on
this Fishery Question.

Answer.

I am aware of the paragraph quoted by the honourable Member, and of other news
showing the strong feeling entertained in the United States in regard to the Canadian
Fishery question.

Her Majesty’s Government are giving to the subject the earnest attention which the
importance of the matter requires.

No. 77.
Mr. Bramston to Sir J. Pauncefote.—(Received March 1.)

Sir, Downing Street, February 28, 1887.
WITH reference to the letter from this Department of the S8th ultimo, and to
previous correspondence respecting the alleged action of the Canadian authorities in
the case of the United States’ fishing-schooners “ Pearl Nelson > and * Everitt Steele,”
I am directed by Secretary Sir H. Holland to transmit to you, to be laid before the
Marquis of Salisbury, a copy of a further despatch, with its inclosure, from the Governor-
General of the Dominion on the subject, ‘
I am, &e.
(Signed) JOHN BRAMSTON.

Inclosure 1 in No. 77.

' The Marquis of Lansdowne to Sir H. Holland.

Sir, Ottawa, January 31, 1887.

WITH reference to Mr. Stanhope’s despatch No. 244 of the 22nd November last,
transmitting copies of two letters from the Foreign Office, inclosing notes from the
Secretary of State of the United States respecting the alleged proceedings of the
Canadian authorities in the case of the United States’ fishing-vessels « Pearl Nelson *
“ Everitt Steele,” I have the honour to forward herewith a copyof an approved Report
of a Committee of the Privy Council, embodying a Report of my Minister of Marine and
Fisheries on the subject. , '

You will observe from the accompanying Minute of Council that in reply to a tele-
gram from the Secretary of State for the Colonies, datep the 6th November last, copies
of Orders in Council approved on the 18th of the same month, containing full statements
of facts regarding the detention of the above-named vessels were inclosed in my
despatches of the 29th November last,

I have, &c..
(Signed) LANSDOWNE.

[500] ' | 2 A
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Inclosure 2 in No. 77.

Report of @ Commitiee of the Honouradle the Privy Council for Canada, approved by fus
Euxcellency the Governor-General in Council on the 15th January, 1887.

THE Commitce of the Privy Council have had under consideration a despatch,
dated the 22nd November, 1886, from the Right Honourable the Secretary of State for
the Colonies, inclosing letters from Mr. Sceretary Bayard, bearing date the 29th
1(\2c§0ber, and referring to the cases of the schooners ¢ Everitt Steele” and “Pear]

clson.”

The Minister of Marine and Fisheries, to whom the despatch and inclosures were
referred, reports that in reply to a telegram from the Sceretary of State for the Colonies,
an Order in Council passed on the 18th November last, containing a full statement of
facts regarding the detention of the above-named vessels, was transmitted to
Mr. Stanhope. It will not, therefore, be necessary to repeat this statement in the present
Report.

The Minister observes, in the first place, that the two fishing-schooners « Everitt
Stecle ” and “Pearl Nelson” were not detained for any alleged contravention of the
Treaty of 1818, or the Fishery Laws of Canada, but solely for violation of the Customs
Law,

By this Law all vessels, of whatever character, are required to report to the
Collector of Customs immediately upon entering port, and ave not to break bulk or land
crew or cargo before this is done.

The Minister states that the captain of the “Everitt Steele” had on a previous
voyage entered the port of Shelburne on the 25th March, 1886, and after remaining for
cight hours, had put to sea again without reporting to the Customs. For this previous
offence he was, upon entering Shelburne Harbour on the 10th September last, detained,
and the facts were reported to the Minister of Customs at Ottawa. With these facts was
coupled the captain’s statement that on the occasion of the previous offence he had been
misled by the Deputy Harbour-master, from whom he understood that he would not be
obliged to report unless he remained in harbour for twenty-four hours. The Minister
accepted the statement in excuse as satisfactory, and the ¢ Everitt Steele ” was allowed
to proceed on her voyage.

The Customs Law had been violated. The captain of the ¢ Everitt Steele” had
admitted the violation, and for this the usual penalty could have been legally enforced.
It was, however, not enforced, and no detention of the vessel occurred beyond the time
necessary to report the facts to head-quarters and obtain the decision of the Minister.

The Minister submits that he cannot discern in this transaction any attempt to
interfere with the privileges of United States’ fishing-vessels in Canadian waters or any
sufficient cause for the protest of Mr. Bayard.

The Minister states that in the case of the ¢ Pearl Nelson ”” no question was raised
as to her being a fishing-vessel, or her enjoyment of any privileges guaranteed by the
Treaty of 1818. Her captain was charged with a violation of the Customs Law, and of
that alone, by having on that day, before reporting to the Collector of Customs at
Arichat, landed ten of his crew.

This he admitted upon oath; when the facts were reported to the Minister of
Customs, he ordered that the vessel might proceed upon depositing 200 dollars pending
a fuller examination. This was done, and the fuller examination resulted in establishing
the violation of the Law, and in finding that the penalty was legally enforceable. The
Minister, however, in consideration of the alleged ignorance of the captain as to what
constituted an infraction of the Law, ordered the deposit to be returned.

In this case there was a clear violation of Canadian law, There was no lengthened
detention of the vessel, the deposit was ultimately remitted, and the United States’
Consul-Greneral at Halifax expressed himself by letter to the Minister as highly pleased
at the result. R

The Minister observes that in this case he is at a loss to discover any well-founded
grievance, or any attempted denial of, or interference with, any privileges guaranteed to
United States’ fishermen by the Treaty of 1818.

The Minister further observes that the whole argument and protest of Mr. Bayard
appears to proceed upon the assumption that these two vessels were subjected to
unwarrantable interference, in that they were called upon to submit to the requirements
of Canadian Customs Law, and that this interference was prompted by a desire to curtail
or deny the privileges of resort to Canadian harbours for the purposes allowed by the
Treaty of 1818
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It is necdless to say that this assumption is entirely incorrect.

Canada has a very large extent or sea-coast, with numberless ports, into which
foreign vessels arc constantly entering for purposes of trade. It becomes necessary
in the interests of legitimate commerce that stringent Regulations should be made, by
compulsory conformity to which illicit traffic should be prevented. These Customs
Regulations all vessels of all countries are obliged to obey, and these they do obey
without in any way considering it a hardship. United States’ fishing-vessels come
directly from a foreign and not distant country, and it is not in the interests of
legitimate Canadian commerce that they should be allowed access to our ports without
the same strict supervision as is exercised over all other foreign vessels ; otheriise there
would be no guarantee against illicit traffic of large dimensions, to the injury ef honest
trade and the serious diminution of the Canadian revenue. United States’ fishing-
vessels are cheerfully accorded the right to enter Canadian ports for the purpose of
obtaining shelter, repairs, and procuring wood and water; but in exercising this right
they are not and cannot be independent of the Customs Laws.

They bave the right to enter for the purposes set forth ; but there is only one legal
way in which to enter, and that is by conformity to the Customs Regulations.

When Mr. Bayard asserts that Captain Forbes had as much right to be in Shelburne
Harbour seeking shelter and water “as he would have had on the high seas, carrying
on, under shelter of the flag of the United States, legitimate commerce,” he is undoubtedly
right; but when he declares, as he in reality does, that to compel Captain Forbes in
Shelburne Harbour to conform to Canadian Customs Regulations, or to punish him for
their violation, is a more unwarrantable stretch of power than ““that of a seizure on
the high seas of a ship unjustly suspected of being a slaver,” he makes a statement
which carries with it its own refutation. Customs Regulations are made by each country
for the protection of its own trade and commerce, and are enforced entirely within its
own territorial jurisdiction; while the seizure of a vessel upon the high seas, except
under extraordinary and abnormal circumstances, is an unjustifiable interference with
the free right of navigation common to all nations.

As to Mr. Bayard’s observation that by treatment such as that experienced by the
“Everitt Steele’ ¢ the door of shelter is shut to American fishermen as a class,” the
Minister expresses his belief that Mr, Bayard cannot have considered the scope of such
an assertion, or the inferences which might reasonably be drawn from it.

If a United States’ fishing-vessel enters a Canadian port for shelter, repairs, or for
wood and water, her captain need have no difficulty in reporting her as having entered
for one of these purposes, and the “ Everitt Steele”” would have suffered no detention
had her captain on the 25th March simply reported his vessel to the Collector. As it
was, the vessel was detained for no longer time than was necessary to obtain the decision
of the Minister of Customs, and the penalty for which it was liable was not enforced.
Surely Mr. Bayard does not wish to be understood as claiming for United States’ fishing-
vessels total immunity from all Customs Regulations, or as intimating that if they cannot
exercise their privileges unlawfully they will not exercise them at all.

Mr. Bayard complains that the «Pearl Nelson,” although seeking to exercise no
commercial privileges, was compelled to pay commercial fees such as are applicable to
trading vessels. In reply, the Minister observes that the fees spoken of are not
“ commercial fees,” they are Harbour-master’s dues which all vessels making use of
legally constituted harbours are by law compelled to pay, and entirely irrespective of any
trading that may be done by the vessel.

The Minister observes that no single case has yet been brought to his notice in
which any United States’ fishing-vessel has in any way been inierfered with for exercising
any rights guaranteed under the Treaty of 1818 to enter Canadian ports for shelter,
repairs, wood, or water ; that the Canadian Government would not countenance or permit
any such interference, and that in all cases of this class when trouble has arisen it bas
been due to a violation of Canadian Customs Law which demands the simple legal entry
of the vessel as soon as it comes into port. ' :

The Committee, concurring in the above Report, recommend that your Excellency
be moved to transmit a cepy-thereof to the Right Honourable the Secretary of State for
the Colonies, '

- All which is respectfully submitted for your Excellency’s approval. -
' K (Signed) JOHN J. McGEE,
Clerk Privy Council.
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No. 78,
Mr. Bramston to Sir J. Pauncefote.—{Received March 1.)

Str, Downing Street, February 28, 1887.
WITH reference to previous correspon lence relating to an ad interim arrangement
with the Government of the United States upon the North American Fisheries question,
I am directed by Secretary Sir Henry Holland to transmit to you, to be laid before the
Marquis of Salisbury, a copy of a telegram which, with his Lordship’s concurrence, was
sent to the Governor-General on the 24th of this month, together with a copy of a
telegram which has been received from the Marquis of Lansdowne in reply.
I am, &e.
(Signed) JOHN BRAMSTON.

Inclosure 1 in No. 78.
Sir H. Holland to the Marquis of Lansdowne.

(Telegraphic.) Daowning Street, February 24, 1887.

HER Majesty’s Government have carefully considered your despatch of the
1st February, and will communicate with the United States’ Government in general
accordance with views of your Ministers upon Bayard's proposal for Mixed Commission,
but there are one or two points on which T will address you further.

While endcavouring to bring about the ad ferim arrangement, Her Majesty’s
Government feel it right to intimatc to you that, after much consideration of the whole
subject, they are disposed to think that the simplest and best solution of present
difficulties might be found if both parties would agree to revert, if not permanently at
least for a term, so as to admit of the discussion of more extended commercial arrange-
ments, {o the condition of things existing under the Treaty of Washington, the fisheries
being again thrown reciprocally open, and fish and fish products being again reciprocally
admitted duty free. They think, however, that it would be the clear interest of the
Dominion to offer this arrangement without any suggestion of pecuniary indemnity.

Inclosure 2 in No. 78.
The Marquis of Lansdowne to Sir H, Holland.

(Telegraphic.) Ottawu, February 26, 1887.

REFERRING to your tclegram of the 24th February, Canadian Government is
prepared to accept your suggestion of reverting temporarily to condition of things
existing under the Treaty of Washington without at present raising question of
indemnity,

No. 79.
Sir L. West to the Marquis of Salisbury.~—(Received March 4.)

(No. 27. Treaty.)
My Lord, Washington, February 21, 1887.

I HAVE already reported to your Lordship the nature of the so-called retaliation
Bills which have been introduced into both Houses of Congress, and are still under
discussion. In commenting upon the House Bill, which goes further in the way of
interference with trade with Canada than the Senate Bill, the ¢ Nation ” newspaper of
New York remarks that it goes further even than the fishing fraternity desire or approve.
The latter would be content with the entire exclusion of Canadian fish from American
markets. A monopoly of the fish trade is what they are striving for, and as no monopoly
could be morc complete than prohibition, they appear not to favour the more drastic
measure, the operation of which would, whenever put in force, produce a vociferous
outcry all along the border from Passamaguoddy Bay to Paget Sound. *The stoppage
of a traffic amounting to more than 70,000,000 dollars per year in order to secure
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justice respecting a.few codiish would be like firing a Columbiad gun to kill a mosquito
The recoil would be far more destructive than the discharge. Why not submit the
difficulty to arbitration? But it is said the United States were cheated out of their
mouey by the Halifax Award. If that is true, was not England cheated by the Geneva
Award? What has become of the swrplus of the 15,000,000 dollars after paying the
Alabama claims P Was this overplus greater or less than the 5,500,000 dollars paid by
the United States for the Halifax Award ? If it was greater, the United States paid it
with British gold and had something left over.”

1t must be borne in mind, however, that retaliatory measures as a means of making
political capital find favour in the Congress of the United States, and that, therefore,

the Fishery question is not likely to be allowed to drop as long as it is possible to make
use of it for this purpose.
I have, &c.

(Signed) L. S. SACKVILLE WEST.

No. 80.
Sir J. Pauncefote to Mr. Bramston.

Sir, Foreign Office, March 4, 1887,

I HAVE laid before the Marquis of Salisbury your letter of the 26th ultimo,
relative to the question of the presentation to the Parliament of Caznada of certain
confidential papers relating to the North American Fisheries question.

In reply, I am to acquaint you, for the information of Sir Henry Tolland, that
Lord Salisbury concurs in the publication of the Marquis of Lansdowne’s despatch of the
4th Angust, 1886, No. 41 on the list inclosed in your letter, with the omissions
proposed.

‘With regard to Mr. Stanhope’s telegram of the 26th November, 1886, No. 52 on the
list, which is as follows: “ Admiralty will give moral support to fisheric. police if
no agreement with United States has been reached before next seagon,” 1 am to
make the following observations.

The word *“moral” would, in Lord Salisbury’s opinion, weaken the case of Great
Britain, and expose Her Majesty’s Government to unpleasant comments by the people
of Canada, and it appears to his Lordship that the message can hardly have been
intended for publication.

If the word “due” be substituted for “ moral,” there would appear to be less
objection to the publication of the message.

The * words “ due support > appear to have been used in Mr, Stanhope’s despatch of
the 3rd September, 1886, quoted in Lord Lansdowne’s despatch inclosed in your letter,
which despateh, it is stated, it is not proposed to present to the Canadian Parliament.

I am, &e. ‘
(Signed) JULIAN PAUNCEFOTE.

No. 80¥%,
Sir R. Herbert to Sir J. Pauncefote, March 4, 1887.
Instructions to Cruizers on the Newfoundland Station.
[See  Correspondence respecting Newfoundland Fisheries,” 1887.]

No. 81.
Sir J. Pauncefote to Sir R. Herbert.

| Foreign Office, March 7, 1887.
[Transmits copy of Sir L. West’s No. 27, Treaty, of February 21, 1887: ante, No. 79.}
~ No. 82.
Sir L. West to the Marquis of Salisbury.~{Received March 10.)

(No. 28. Treaty.)

My Lord, ' Washington, February 24, 1887.

: I HAVE the honour fo inclose to your Lordship herewith copies of the retaliatory
Bill as passed by the House of Representatives yesterday by a vote of 252 to 1.

. f500] 2B
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This Bill is a substitute for the Scnate Bill, and authorizes the stopping of cars
carrying goods in transit, provided for under Article XXIX of the Treaty of 1871. This
clause, it was objected, would be in violation of the Treaty, and was an evasion unworthy
of a civilized country.

The Senate Bill, on the contrary, was retorsion—it was retaliation in kind—always the
most efficient. The House, however, refused to adopt the argument, and adhered to the
substitute Bill, which was unanimously carried.

I have the honour to inclose a précis which 1 have made of the debate.

I have, &c.
(Signed) L. S. SACKVILLE WEST.

Inclosure 1 in Neo. 82,
Extract from the ¢ Congressional Record” of February 25, 1887.

STRIKE out all after the enacting clause and insert :—

* That hercafter, whenever the President shall be satisfied that vessels of the United
States are denied, in ports or territorial waters of the British dominions in North America,
rights to which such vessels ave entitled by Treaty or by the law of nations, or are denied
the comity of treatment or the reasonable privileges usually accorded between neighbouring
and friendly nations, he may, in his discretion, by Proclamation, prohibit from entering the
ports of the United States, or from exercising such privileges therein as he may, in his
discretion, by such Proclamation, define, vessels owned wholly or in part by a subject of
Her Britannic Majesty, and coming or arriving {from any port or place in the Dominion of
Canada, or in the Island of Newfovndland, whether dircetly or having touched at any other
port, excepting such vessel shall be in distress of navigation and of needed repairs. or
supplies therefor; and he may also forbid the entrance or importation, either by land or
water, into the United States of any goods, wares, or merchandize from the aforesaid
Dominion of Canada or Newfoundland, or any locomotive, car, or other vehicle with
any goods that may be thercin contained from the Dominion of Caunada; and upon proof
that the privileges secured by Article XXIX of the Treaty concluded between the United
States and Great Britain on the 8th day of May, 1871, are denied as to goods, wares, and
merchandize arriving at the ports of British North Amecrica, the President may also, by
Proclamation, forbid the exercise of the like privileges as to goods, wares, and merchandize
arriving in any of the ports of the United States; and any person violating or attempting
to violate the provisions of any Proclamation issued under this Act, and any person
preventing or attempting to prevent any officer of the United States from enforcing such
Proclamation shall be guilty of a misdemeanour, and upon conviction thereof shall be
liable to a fine of not more than 1,000 dollars, or imprisonment for a term not exceeding
two vears, or by both said punishments, in the discretion of the Court ; and if, on and after
the date at which such Proclamation takes effect, the master or other person in charge of

_any vessel thereby excluded from the ports of the United States, shall do, in the ports,
harbours, or waters of the United States, for or on account of such vessel, any act
forbidden by such Proclamation aforesaid, such vessel and its rigging, tackle, furniture, and
boats, and all the goods on board shall be liable to seizure and forfeiture to the United
States; and any goods, wares, or merchandize, and any car, locomotive, or other vehicle
coming into the United States in violation of any Proclamation as aforesaid shall be seized
and forfeited to the United States.

¢ Sec. 2. That whenever, after the issuance of a Proclamation under this Act, the
President is satisfied that the denial of rights and privileges on which his Proclamation
was based no longer exists, he may withdraw the Proclamation, or so much thereof as he
way deem proper, and reissue the same thereafter when iu his judgment the same shall be
necessary.”

Inclosure 2 in No. 2.

Précis of Debate on the Canadian Non-Intercourse Bill.

Mr. Belmont, Chairman of the Committee on Foreign Relations, said that the Fishery
question demanded the serious consideration of the country. ltwas not a mere commercial
question, but one involving a submission to repeated violations of a Treaty. The Treaty
of 1783 declared independence, defined boundaries, and was permanent in its provisions.
it conferred also certain rights to deep-sea fisheries and liberties to inshore fisheries, and

N
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this distinction between vights to deep-sea fisheries and liberties to inshore fisheries had
been maintained in all negotiations. The war of 1812 did not disturb these rights, hor
were the fisheries mentioned in any of the Articles of the Treaty of Ghent in 1814. The
fishery disputes, however, arising out of the system of non.commercial intercourse existing
at that tinie, led to the Treaty of 1818.

Following upon the Treaty of 1818 were certain concerted legislative enactn.ents,
which finally put an end to the non-commercial intercourse. But, in the meanwhile,
recourse had been had to retaliatory measures, and in- 1827 Mr. Adams issued a
Proclamation, which was applicable under present circumstances, declaring trade with the
British Colopies probibited, and reviving the restrictions of the Acts of 1818 and the
following years. This was in consequence of American vessels having been interdicted
from entering British colonial ports in 1826. Under the succeeding Administration,
negotiations ensued by which the rvestrictions on both sides were withdrawn. There
is, thercfore, a precedent for interdiction of colonial commerce, not as a war measure, but
as an incident to a negotiation by which a relief from prior restrictions was obtained.

There is no desire or intention of entering the prohibited waters as defined in
the Treaty of 1818, but it is asked that that Treaty be interpreted according to its
provisions, which refer only to inshore fisheries. The purpose of the Canadian Govern-
ment is to strain the Treaty of 1818 to cover deep-sea fishing, and virtually to make the
deep-sea fisheries territorial waters of Great Britain covered by the restrictions of the
Treaty of 1818 upon inshore fisheries. This purpose is apparent from their legislative
enactments of 1844, 1868, 1870, und, finally, the Act against the Proclamation, of which,
by the Queen, the United States protested in London. He then quotes Mr. Bayard’s
note of the 20th May, 1886, to Sir L. West, notwithstanding which the Act was
proclaimed.

He then proceeds to enumerate the vessels which have been driven from Canadian
ports in storm and stress of weather, and those which have been refused the privilege of
landing to buy provisions, and says that, after the adjournment of Congress, the Canadian
Statute may be stili more vigorously enforced, and that, for this reason, power of defensive
retaliation must be conferred upon the President. He objects to the Senate Bill,
which provides that the President shall issue his Proclamation in case he is satisfied that
American vessels are denied the rights granted to most favoured nations.

But he went on to say the United States have no Treaty with Great Britain containing
any favoured nation clause, nor were the United States prepared to put themselves upon
the same footing as any other nation, sincc under the Treaty of Peace they had certain
rights to deep-sea fisheries, rights acquired by joint conquest, rights which no other
nation, excepting Great Britain and themselves, possessed. The power conferred on_the
President should be conferred in distinct terms as regards the transit trade and its
interdiction, because Canada, under Article XXIX of the Treaty of 1871, claims the right
to send merchandize through the territory of the United States in sealed cars during the
winter, when her own ports are closed. The Bill under discussion provided for the
stoppage of railway cars, and how necessary this might be is seen from a passage in
an article from the “ Quarterly Review,” to the effect that commerce fortunately can, by
sealed cars and bonding arrangements, afford to disregard political boundaries. He
therefore advocated the substitute Bill under consideration.

In answer to a quastion as to the meaning of the words, © vessels owned wholly or in
part by a subject of Her Britannic Majesty,” Mr. Belmont said that, if vessels under the
British flag were simply shut out, it would not be sufficient, as there might be a transfer of
ownership, and that American citizens might perhaps come to some arrangement for
their own interests with their Canadian neighbours, and that, for this reason, the words,
“t wholly or in part,” had been inserted in the Bill. ‘

Mr. Rice contended, as was argued by Mr. Phelps, that American fishing-vessels
sailing from American ports for decp-sea fishing had an unquestionable right, if provided
with proper permits, to touch at Canadian ports for trading purposes, or to procure bait or
other supplies like other vessels. The New England fishermen did not want to go into
Canedian waters or to interfere with the inshore fisheries. If, however, the Canadian
Government shuts out American vessels fishing in the deep seas who go into Canadian
ports for the purpose of buying supplies, upon the sale of which many of their poor people
live, let them do it. The United States say that there is no provision that American vessels
shall not go there. They say there is, and that is the question upon which the two
Governments have joined issue. *They shut American fishing-vessels out of their ports,
and we shat their fish out of our markets.”

The Senate Bill, he contended, by which the President was authorized to prohibit all
Canadian vessels from coming into American ports and the importation of all Canadian- -
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caught fish and all Canadian products, was sufficient, and went far enough. He advocated
thercfore the adoption of the Senate Bill.

Myr. Davis maintained that the claim now, for the first time, made, that American
fishing-vessels are by the terms of the Treaty of 1818 prohibited from commercial inter-
course with British North America, is unfounded. 1f, he said, Great Britain is determined
to sustain the Canadian authorities in a policy of commercial non-intercourse with a class
of American vessels engaged in a legal and laudable occupation wholly without her juris-
diction, we must prove to her that such policy will Le inconvenient and injurious to her
intevests. But the representations of the United States’ Government have been wholly
futile. No adequate reply has been vouchsafed, and it is now full time to vindicate by other
steps our rights, interest, and honour. The character of the retaliatory legislation pro-
posed was in harmony with international law and numerous precedents.

Mr. Dingley said that if the United States’ Governrent was right in assuming that
the legislative arrangement with Great Britain obliges the United States to extend com-
mercial privileges to the fishing-vessels of Canada in return for similar privileges granted
to American vessels by Canada, then it becomes necessary to arm the President with
authority to withdraw such privileges from Canadian fishing-vessels when and so long as
Canada declines to concede them to fishing-vessels of the United States.

Mpr. Hitt attacked the Secretary of State for his subserviency to the British Govern-
ment in the matter of the teniporary arrangement, which, he said, would have been a
repetition of the Halifax Commission. Retaliatory measures had become necessary, but
he strongly objected to the clause in the Bill providing for stopping locomotives and cars
from coming from Canada, which, he said, had a hidden purpose, namely, to defy a Treaty
and violate national faith. Under the XXIXth Article of the Treaty of 1871 with Great
Britain, goods in transit have a right to go either way through the United States to
Canada from American seaports, or through Canada to the United States from Canadian
seaports, or the reverse.

Goods in transit arc therefore allowed to go through by the Treaty, and the only way
it can be done away with is to give two years’ notice for its termination. One party to it
cannot be held to grant the privilege or right when the other denies it. It expires when
violated. But it is intended to reach it by this clause, which adroitly includes cars and
locomotives among the things that may be stopped, though they are loaded with goods
in transit under Treaty tbrough the United States. The goods may go, but the cars which
carry them must not.

¢ Now,” said Mr. Hitt, *“if such a proposition as that were presented by some crafty
savage Chief in making a Treaty he would be laughed at, and yet it is deliberately proposed
to the American Congress in order to evade and set at naught, not to violate squarely, a
Treaty which is admitted to be in force.”

He then proceeded to point out the inconvenience and delay which would be caused
by adopting this clause which the Senate had almost unanimously rejected in their Bill,
and would probably reject again when sent up to them by the House. A Conference must
then ensue, the outcome of which was doubtful.

' No. 83,
Sir L. West to the Marquis of Salisbury.—(Received Muarch 10.)

(No. 29. Treaty. Confidential.) <
My Lord, Washington, February 25, 1887.

1 HAVE the honour to inclose to your Lordship herewith copies of a Resolution
submitied to the Senate yesterday against negotiations with Great Britain having for
object any change in existing duties on imports.

Mr. Bayard alluded to this Resolution in the course of conversation to.day in
language which manifested much bitterness, and which clearly indicated to me the
difficulties he has to contend with in Congress.

' I have, &c.
(Signed) L. S. SACKVILLE WEST.
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Inclosure in No. 83.

Extract from the «“ Congressional Record” of February 25, 1887.

REecirrociTY TREATY WiTH CANADA.

Mr. Hoar.—1 ask leave to submit a Resolution to gu over under the Rules :—

Resolved,~—That it is the judgment of the Senate that under present circumstances
no negotiation should be undertaken with Great Britain in regard to existing difficulties
with her Province of Canada, which has for its object the reduction, change, or abolition
of any of our existing duties on imports.

No. 84,
Sir L. West to the Marquis of Salisbury.—(Received March .)

{No. 31. Treaty.) ,
My Lord, Washington, February 27, 1887.

WITH reference to my despatch No. 29, Treaty, Confidential, of the 25th instant, I
have the honour to inclose to your Lordship herewith a short précis which T have made
of the speeches of Senators Hoar, Morgan, and Morrill on the Resolution, copies of which
were inclosed therein. ,

The intention of the framers of this Resolution is no doubt to hamper the Adminis-
tration in pending negotiations, and to force action under the retaliatory measures.

I have, &c.
(Signed) L. S. SACKVILLE WEST.

Inclosure in No. 84.
Preécis of Debate on Non-Reciprocity Resolution in the Senale.

Mr. Hoar said that his Resolution did not undertake to deal with any question of
general principle as to existing duties, but it simply affirmed that, in the judgment of the
Senate, the present conduct of Canada in regard to American fishing-vesSels "ought not to
be met by a modification of duties merely, and that the attempt to force a change ought to
be resisted. The Resolution, moreover, did not affirm opposition to any change of duties
or even to Reciprocity Treaties, but simply that it is no time to negotiate with Great
Britain for a modification of customs duties when the question of the mal-treatment of
American vessels has to be dealt with.

Mr. Morgan said that he apprehended that the object of the Resolution was ta
forestall the President and Department of State in negotiations for a Treaty with Great
Britain. It has repeatedly been asserted that a Treaty arrangement for reciprocity which
modified tbe Tariff Laws of the United States, or which wouild prevent their modification
by an Act of Congress, was in itself unconstitutional. He did not concur in the length
sad breadth of that proposition, nor was he prepared to vote that a Treaty of reciprocity
between the United States and Canada would not be a beneficial Treaty to both countries.
There might be a Reciprocity Treaty that would be of very great benefit to both countries,
but this Resolution proposed to commit the Senate in advance to a broad, firm, unyielding
declaration that no reciprocity-shall exist between the United States and Canada, which,
if run to its logical consequences, would compel the abandonment of the advantages
obtained under the Treaty of Washington. He deprecated the discussion of so grave a
matter at the close of the Session, and objected that the Senate of the United States has no
right, either as a legislative body or as a separate body, to interfere in advance with
negotiations between this country and any other country. He objected, moreover, to
relieving the President from his constitutional duty of concluding such negotiations as
may benefit the country, or to interfering with the exercise of his constitutional Powers so
as to anticipate any result, and compel him either to come to a certain conclusion in his
negotiations, or to avoid a certain conclusion. This disposition on the part of the Senate
he pronounced pragmatical and unwarranted. A

" Mr. Morrill denied the constitutional power of the President even with the aid of the
Senate Eo ncigotiate a Reciprocity Treaty with Canada, and make it binding as tl;e (s}upreme.
500
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law of the land. If he may do it with one nation he may do it with all, and thus usurp
the entire power of the House of Representatives as to the introduction and consideration
of revenue Bills. He then proceeded to argue that any advantageous Treaty with Canada
was impossible, for he believed that Reciprocity Treaties were in direct conflict with the
““ most-favoured-nation ” clause of existing Treaties. To undertake, therefore, to have a
Reciprocity Treaty with any nation by which more favours are given to one than to
another would be in violation of existing Treaty obligations. Beyond this, any Treaty
with Canada has to be made with the condition that the same favours that Canada grants
are to be granted to Great Britain, thereby making the whole stipulation uiterly valueless
so far as the United States are concerned, unless American labour is put upon the level of
that of Great Britain in order to undersell in Canada.

Mr. Hoar replied that the question of the general policy of Reciprocity Treaties was
not involved in this Resolution. It was only intended against the attempt of Canada to
compel the United States to open their market to Canadian fishermen, an attempt which
is clearly indicated in a speech of Sir John Macdonald, who declared that his policy was
to compel the United States to open their markets, and that if he persisted in it the
Canadian people might confide in him, and that the result should be accomplished. It
was to defeat this attempt that his Resolution was directed. He did not intend to press a
division, and would allow it to go over under the assurance that the Finance Committee, to
which it was referred, would deal with it at once.

No. 85.

Sir J. Pauncefote to Sir R. Herbert.

(Confidential.)
Sir, Foreign Office, March 12, 1887.

WITH reference to previous correspondence, I am directed by the Marquis of Salisbury
to transmit to you a draft of a note which his Lordship proposes to address to the
United States’ Chargé &’ Affaires in reply to Mr. Phelps’ note of the 3rd December last
on the subject of the proposed ad inferim arrangement respecting the North American
Fisheries ;* and I am to request that Sir H. Holland willinform his Lordship at his early
convenience whether he concurs in the terms thereof.

I am, &ec.
(Signed) JULIAN PAUNCEFOTE.

No. 86.

Mr. Bramston to Sir J. Pauncefote.—(Received March 14.)

Sir, Downing Street, March 12, 1887.

WITH reference to previous correspondence relating to the North American
Fisheries question, I am directed by Secretary Sir Henry Holland to transmit to you,
10 be laid before the Marquis of Salisbury, a copy of a telegram which was sent to the
Governor-General of Canada on the Sth instant, upon the subject of the proposal
contained in the 3rd Article of the basis of an arrangement recently suggested on
behalf of the United States’ Government by Mr. Bayard.

I am also to inclose the decypher of a telegram which has been received from the
Governor-General in reply.

Sir Henry Holland, as at present advised, is disposed to think that there is con-
siderable force in the Governcr-General’s observations relating to the difficulty which,
owing to the extent of coast-line, would be experienced in the cases of vessels seized
being promptly dealt with by the national vessels refenied to.&

am, &c.
(Signed) JOHN BRAMSTON.
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Inclosure 1 in No. 86.

Sir H, Holland to the Marquis of Lansdowne.
(Secret.) ‘
(Telegraphie.) March 8, 1887.

BAYARD’S Arrangement, Article 3.

We think joint action of eruizers desirable if last sentence of Article omitted, and
Canadian jurisdiction preserved by provision that unless officers agree to release vessel
shall be sent to Halifax, words in second sentence defining violations of Convention
being also omitted.

Inclosure 2 in No. §6.

The Marquis of Lansdowne to Sir H. Holland.
(Secret.)
(Telegraphic.) March 10, 1887.

YOUR telegram of 8th.

Shall not be able to send you final answer for two or three days. Your amend-
ments remove some of our objections, but fear that owing to length of.coast-line, about
3,000 miles, to be protected the national vessels would not be accessible when required,
occasioning prolonged detention of seized vessels. We also doubt whether naval officer
would be competent to deal with disputed points of law which would be undoubtediy
raised. :

No. 87.
Sir L. West to the Marquis of Salisbury.~—(Received March 15.)

(No. 32. Treaty.)
My Loxd, Washington, March 1, 1887.

IN consequence of the action of the House of Representatives in passing the
Retaliatory Bill, as reported in my despatch No. 28, Treaty of the 24th ultimo, a
conference was appointed upon the disagreeing votes, and the Report of the Managers
on the part of the Senate of the Conference was read 1o that body on the 28th ultimo.

The irreconcilable point of difference, says the Report, on the part of the two
Houses is the insistance on the part of the House Managers upon adding to the scope of
the Senate Bill and so going beyond it the further provision that in case of injuriouns
treatment to American vessels in British North American waters, it shall be within the
competence of the President to absolutely stop intercourse, not only by water, but by
land, between the people of the United States and the people of the British territories
adjacent, thus cutting off the continuous movement of railway trains from the British
provinces to any part of the United States, and, in effect, reciprocally from the United
States to the British dominions at all places where there now exist interior railroad lines
crossing the boundaries of the two countries, in some cases operated and practically
owned by British subjects, and in other cases by American citizens, The Senate
Managers have felt it to be a duty to decline to go to this extent. It seems clear to
them, and bhas not been controverted by the House Managers, that the things the
President is authorized to do by the Senate Bill in the cases named are none of them in
derogation, either directly or indirectly, of any Treaty right or of the peaceful business
intercourse of nations, but that the Government in these respects is absolutely free to
act in the manner proposed without being subject to the imputation that it is either in
any way infringing the most liberal interpretation of any Treaty, or doing any act that
nations at peace have not hitherto found themselves from time to time justified in doing,
not in a spirit of belligerency, but merely as a matter of countervailing business
regulations. '

gul';‘he result of the conference, therefore, has been that the House of Representatives
declines to accept the Senate Bill unless provisions are made which the Senate believes
to be unwise. ) .

The Report concludes by laying down the principle upon which the two Houses have
hitherto acted, namely, that when either House proposes legislation that is satisfactory
to the other as far as it goes, and the other House desires to go further and make
affirmative and additional law, if it cannot convince its co-ordinate body that it is
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desirable to go further, the House proposing the affirmative additional legislation must
recede.
The pretension, therefore, of the House in the present case is quite untenable.
I have the honour to inclose to your Lordship herewith a précis of Senator Morgan’s
speech on the Report of the Senate Managers of the Conference.
T have, &e.
(Signed) L. 8. SACKVILLE WEST.

Inclosure in No. 87.
Précis of Senator Morgan’s Speech on the Senate Managers’ Report on the Retaliatory Bills.

SENATOR MORGAN said that the only difficulty in coming to a final arrange-
ment was the apprehension of the Senate Conferees that the proposition submitted by
the House would lead to a belligerent conflict with an existing Treaty between Great
Britain and the United States. There was no agreement between the two countries in
respect to commercial rights except under statute and legislation, and in one particular
under Article XXIX of the Treaty of Washington, and it was clearly the duty of the
Senate to consider the question whether the proposition of the House was a violation of
that Treaty, or whether it might be considered as a threat of the violation of it.

The Committee cannot sanction the proposition.

[t is said that the Administration is in favour of it, but he could scarcely think that,
in view of the power conferred on the President by the Senate Bill, the Administration
sought also the power to prohibit intercourse between the United States and the people
of Canada. He could not, he said, conceive any act of legislation or any act of
diplomacy that can be named which is as near the border-line of belligerency as that of
probibiting intercourse and communication between the people of two countries.

Proclaim non-intercourse between father and son, families, friends, merchants, traders,
railroad officers, between the United States and Canada, as a measure of retaliation
because of injury done to the fisheries, or anything else, and how long can a position
so strenuous, so dangerous, and so belligerent, be sustained ? A greater power could not
be put in the hands of Great Britain than merely to make a Proclamation in this country
that the best means to prevent aggression on the fishing interests would be absolute non-
intercourse, personal non-intercourse between the people of Canada and the United
States. It could not be sustained for three months, perhaps not for three weeks, in the
absence of actual hostilities.

He then proceeded to say that as far as the House of Representatives was concerned
as claiming for themselves that they are the more immediate representatives of the
people than the Senate, he denied it. They are vot so in heart or in sentiment. They
are not so in any other respect.

The Senate had done all that was necessary under the circumstances, and the Bill
they had passed was sufficient, and gave sufficient power to the President. But the
power which is demanded as the one supreme thing to be insisted upon is the power to
proceed to the very last line of friendly action towards Great Britain, the power next to
which only can come the loading of guns and the array of men under arms,

No. 88,
Sir L. West to the Marquis of Salisbury.—(Received March 15.)

(No. 33. Treaty.)
My Lord, Washington, March 2, 1887.

WIILH reference to my preceding despatch, I have the honour to inclose to your
Lordship herewith copies of the Report of the House Conferees on the Retaliatory Bills,
and of the Report of the debate thereupon.

It will be seen that the House maintains its attitude towards the Senate by refusing
to accept the Bill of that body.

I have, &c. .
(Signed) L. 8. SACKVILLE WEST.
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No. 89.

Sir L. West to the Marquis of Salisbury.—(Received March 16.)

(No. 34, Treaty.)
My Lord, Washington, March 2, 1887.

I HAVE the honour to inclose to your Lordship herewith an article from the
New York “Tribune,” the organ of Mr. Blaine, upon the fisheries negotiations, which
has for object to thraw every impediment in the way of a satisfactory settlement of the
question,

I have, &ec.
(Signed) L. 8. SACKVILLE WEST.

Inclosure in No. 8Y.
Extract from the New York ¢ Tribunc” of March 2, 1887.

A Fisaeries Truce.—The British Government is about to renew proposals for a
Joint Commission, or some other form of diplomatic cettlement of the Fisheries question.
Our London correspondent telegraphs this morning that Lord Salisbury is sending this
week to the British Minister at Washington a despatch that is very different in tone from
the arrogant talk of the Canadian officials. The Foreign Office is believed to be sincere
in its desire to prevent a recarrence of the seizures and outrages of last year, and accor-
dingly is addressing the Government at Washington in a most conciliatory manner. If
an Invitation for the negotiation of a new and more liberal Treaty be not renewed, it is
probable that a temporary truce will be proposed, in the form of a tentative interpreta-
tion of the Fisheries Clauses of the Treaty of 1818, In our judgment, such overtures
should be coolly received. The chief offence of which the Canadian officials have been
guilty is the unfriendliness and brutality with which they have enforced their Customs
Laws against American fishermen. Let the Home Government warn the Colonial autho-
rities that discourtesy and vexatious persecution must cease, and the interests of the
American fleet will be secure. Diplomatic correspondence between London and Wash-
ington is not required in order to accomplish this result. - Ottawa alone needs to hear
from London.

This cable despatch increases our own regret that the two Houses of Congress have
not been able to agree upon the form of a Retaliation Bill. The State Department has
been entrapped once before by the British Minister into one of these temporary truces.
We apprehend that it will be lured into another compromise as discreditable and
unpatriotic. Secretary Bayard had not lLieen in office a month before the British
Minister succeeded in extracting from him a promise that the President should recom-
mend in his first Message the diplomatic settlement of the Fisheries question by a Joint
Commission. Canada wanted the remewal of the Treaty clauses which Congress had
formally abrogated. Secretary Bayard became the willing champion of British interests,
and he has never ceased to regret that he was not allowed to carry out his compact. It
has been apparent to us for the last six weeks that the Administration did not desire the
passage of any Retaliation Act. Chairman Belmont has been an ally, rather than the
dupe, of the State Department. He has succeeded, we fear, in thwarting a firm, consis-
tent, dignified policy of commercial retaliation, and left the ground clear for diplomatic
negotiations by which the honour of the nation will be compromised. Have not the
gudgeons of the State Department, when the British Minister bas angled for them
before, greedily swallowed the bait—hook, line, sinker, and all? Will they not do it
again ? ‘

. No. 90.
Sir L. West to the Marguis of Salisbury—(Received March 16.)

(No, 85. Treaty.) _

My Lord, Washington, March 3, 1887.
WITH reference to my despatch No. 33, Treaty, of the 2nd instant, I have the

‘honour-to inform your Lordship that the House of Representatives yester%ayD receded

(so} -




102

from their amendments to the Senate Retaliatory Bill by a vote of 149 to 134, and the
Senate Bill was passed.

I Lave, &e.
(Signed) L. 8. SACKVILLE WEST.
No. 91.

Sir L. West to the Marquis of Salisbury.—~(Received March 16.)

(No. 36. Treaty.)
My Lord, : Washington, March 4, 1887.
I HAVE the honour to inclose to your Lordship further articles from the New
York “Tribune,” and New York «“Times” on t%le Fisheries question.
have, &e.

(Signed) L. 8. SACKVILLE WERT.

Inclosure 1 in No. 91.
Extract from the New York ¢ Times” of March 3, 1837.

Tue Diseure smould BE sETTLED.—Yesterday the House of Representatives
accepted the Senate Bill for the protection of American fishermen and American vessels,
known as the Retaliation Bill, and there is no doubt that it will become a law. There is,
also, no manner of doubt that the power which it places in the hands of the President
will be used if the Canadian authorities continue during the coming fishing season the
harsh and irritating treatment of American vessels wbich they practised last year.
When once the policy of retaliation is entered upon there is no knowing to what lengths
it may go, nor  what the ultimate consequences may be. [t may be a costly policy both
for the United States and for Canada ; but we have no other weapon for the defence of
our rights against the aggressions of the Dominion authorisies, for with them we have
and can have no international rclations. We are driven o retaliation as a weapon of
defence by the neglect of the British Government to meet our offers for a negotiation
looking to the final settlement of all differences with regard to the fisheries.

We have sufficiently shown our anxiety to open negotiations, to consider the whole
subject in an amicable manner, and to endeavour to arrive at a lasting settlement.
During all last season Secretary Bayard and Minister Phelps were engaged in urging the
matter upon the attention of the British Foreign Office, but it was treated in an evasive
manner. Canadian opinions were quoted to us, and we were asked to wait upon the
determination of Canadian Courts with reference to the merits of the seizure cases. We
know perfectly well what opinions -Canadian authorities hold, and they are entirely
irreconcilable with ours, and we do not admit that the adjudications of Canadian Courts
have any hinding effect upon us in regard to our rights under Treaties and International
Agrecments with Great Britain. What we want to know is the view which the British
Government is going to take on this subject when it has given the matter that careful
consideration to which its importance entitles it.

Mr. John Jay, in a public letter-to Senator Evarts, has made a thorough historical -
review of the whole subject with reference to its international bearings. He deprecates
the resort to retaliation, and hopes that it may be avoided by a revision between the real
parties to the controversy of the entire basis of understanding. He argues that the acts
of the Canadian Government of last year were a clear and positive infraction of the
Ist Article of the Treaty of 1818, which would justify us in abrogating it altogether and
so getting it out of the dispute. It has been a source of contention and bitterness ever
since it was agreed to, and is now an obstacle in the way of a recognition of our rights.
Mr. Jay maintains that if that Article were abrograted it would revive the I1Ird Article of
the Treaty of Peace of 1783, by which our rights in regard to the fisheries were
recognized and established. 'They were not created by that instrument, the claims of our
Commissioners at Paris resting on our share in acquiring, maintaining, and defending the
fisheries for two centuries. They claimed the rights as ours by conquest and prescrip~
tion, and as such they were conceded. - ‘

The old pretence that they were forfeited by the war.of 1812 is shown by Mr. Jay
to be without foundation. They were unfortunately restricted by the Treaty of 1818,
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but there was no intention in that Agreement to interferc with their exercise outside of
the limits laid down. Even the rights reserved to us in the Treaty of 1818 have been
violated, and we are now at liberly to renounce that bargain altogether, and lay claim
to our ancient rights which were made secure by the Treaty of 1783. But the proper
course is for the two Governments of the United States and Great Britain, through their
respective Representatives, to review the matter calmly from the beginning, and establish
clearly between themselves the principles which should control their relations so far as
they are affected by the fisheries. An agreement should be reached as to commercial
rights and fishery rights on the principles of equity and international comity and good-
will. The British Government should be able to deal with the subject free from
provincial prejudice, and on broad principles, It is for that Government to say whether
we are to be left to retaliation as our only means of vedress for the wrongs perpetrated
upon American fishermen and American vessels. Canada scems bent upon a continua-
tion of her narrow ard unfriendly policy. ~

Inclosure 2 in No. 91.
Extract from the New York “ Tribune” of March 3, 1887.

ABRoGATE THE TREATY oF 1818.—For seventy years the United States’ Govern-
ment have been overreached hy Great Britain in diplomacy over the fisheries. The
Treaty of 1818 was a gratuitous su:render of historic rights; and every Reciprocity
Convention and Fisheries Clause subsequently sanctioned was a bad bargain for the
American pcople. The monstrous award of 5,500,000 dollars by the Belgian Minister
marked the culmination of a long series of diplomatic blunders by which American
fishermen have been despoiled of their ancient rights. The explicit statement of our
London correspondent respecting the resumption of negotiations at Washington for the
settlement of the Fisheries question should warn the country that its interests are
imperilled. The present Secretary of State has been duped once before by the British
Minister and fully committed to the policy of arbitration. He is beut upon making
another Treaty, or submitting all questions at issue to a Joint Commission. The interests
of the American fishing industry are not safe in his hands. Nor are they safe in the
hands of the Administration that was armed jesterday with full powers of retaliation.

The prospect of a speedy resumption of negotiations at Washington, and the
passage of the Retaliation Act, lend increased importance to the admirable letter which
the Honourable John Jay, late Minister to Vienna, has addressed to Senator Evarts
on this subject. We regret that the pressure of news deprives us of the privilege of
quoting a large part of this letter, but have no hesitation in referring to it as the best
cxposition of the American case as it now stands that has yet been presented. It
discusses lucidly and with vigour the historical aspects of the question, which are
imperfectly understood by Americans and rarely referred to in Congressional debates ;
and it offers a practical suggestion for the adjustment of the fisheries dispute which
deserves careful consideration. This suggestion has already been made in these columns,
and naturally receives now our hearty approval. It is a proposal for the abrogation of
the Treaty of 1818. That Convention has always been a vexatious source of trouble
between the two countries. It has ceased to offer even theoretical advantages to the
American fleet ; and practically it is worse than useless, since our fishermen are denied
their rights, and it is made the pretext for systematic prosecution by which their business
is interrupted. The United States would be immeasurably better off if that Treaty
were abrogated. American fishermen in that event would regain the historic rights
which were recognized in the Treaty of Peace of 1783.

Mr. Jay contends that the British Government by frequent violations of the Treaty
of 1818 have given the United States the right to abrogate a Convention which has
ceased to offer any advantages to our fishermen. He finds proofs of these violations in
Secretary Bayard’s correspondence and Secretary Manning’s recent Reports ; and he has
no difficulty in justifying by precedent and unmistakable warrants of internaticnal law
the right of a nation to withdraw from a Treaty on the ground of non-performance of
contract on the other side. The United States’ Government annulled in 1798 the
Treaties made with France in 1778, and based its action upon repeated violations of the
Conventions. In like manner the same Government can withdraw from the Treaty of
1818, and find ample justification for its action in international law. This should be the
objective point of the State Department. The British Government should be distinctly
warned that the Treaty of 1818 will be abrogated if the Canadian officials continue to.
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violate its provisions and deny to American fishermen their unquestioned rights, A new
Treaty is not wanted. Negotiations for one will be beset with pitfalls and dangers for
American diplomacy. The Fisheries Clause of the Treaty of 1783 would restore ancient
rights which never should have been surrendered. That clause would immediately come
into force if the Treaty of 1818, which was repeatedly violated last year, were
abrogated.

No. 92.

The Marquis of Salisbury to Sir L. West.

(No. 15. Treaty.)
Sir, Foreign Office, March 16, 1887.

WITH reference to your despatches Nos. 28 and 31, Treaty, of the 24th and 27th
ultimo, I have to express to you my thanks for the préeis contained therein, and to request
that you will forward, for preservation in the archives of this Department, three copies of
the complete Report of the Debate on the Retaliatory Bill.

It will also be desirable that the complete Reports of any subsequent debates onihe
same subject should be sent home.

I am, &c.

(Signed) SALISBURY.

No. 93.
Sir J. Pauncefote to Sir R. Herbert.

Sir, Foreign Office, March 18, 1887.

WITH reference to your letter of the 4th instant, 1 am directed by the Marquis of
Salisbury to acquaint you that his Lordship concurs in Sir H. Holland’s suggestion
respecting the instructions to be issued to the Commanders of Her Majesty’s cruizers on
the Newfoundland Station in regard to the Fishery question with the United States.

I am, however, to state that his Lordsbip thinks it would be desirable that the recent
correspondence laid heforc Parliament in connection with the termination of the Fishery
Articles of the Treaty of Washington should be available for the Senior Officer’s perusal ;
and for this purpose I am to suggest that to the list of documents in Appendix 2 of the
Instructions should he added: ¢ United States No. 3 (1884) ” [C.—3848], and * United
States No. 1 (1887)” | C.—4937].

I am to add that his Lordship presumes the question of the instructions to be issued
to Her Majesty’s cruizers on the Canadian coast will form the.subject of a separate letter
from the Colonial Office.

I am, &e.
(Signed) JULIAN PAUNCEFOTE.

No. 94.
Sir J. Pauncefote to Sir R. Herbert.

Foreign Office, March 18, 1887.
[Transmits copy of Sir L. West’s No. 83, Treaty, of March 2, 1887 : ente, No. 88.]

No. 95.
My, Bramston to Sir J. Pauncefote.~—(Receiwed March 19.)

Sir, Downing Street, March 18, 1887.

I AM directed by Secretary Sir Henry Holland to acknowledge the receipt of your
letter of the 12th instant, inclosing the draft of a note which the Marquis of Salisbury
proposes to address to the United States’ Chargé d’Affaires in reply to Mr. Phelps’ note
of the 3rd December last, on the subject of the proposed ad interim arrangement respecting
the North American fisheries,
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Sir Henry Holland desires me to request that you will inform Lord Salisbury that he
concurs in the terms of this draft, but with reference to the paragraph in p. 5 commencing,
“In order to give your Government a further guarantee,” Sir Henry Holland thinks that the
attention of Lord Salisbury should be called to the telegram from the Governor-General of
Canada of the 10th instant, of which a copy accompanied my letter of the 12th instant, and
that either the note to the United States’ Chargé d’Affaires should be delayed until the
arrival of the further answer promised by the Marquis of Lansdowne, or, if it is necessary
to make the communication to Mr. Phelps immediately, that the paragraph referred to
should be guarded by the insertion of the words, “as at present advised,” after the words,
«“Her Majesty’s Government,” and by adding the following sentence after the word
« Halifax 7 :— : ‘

“It has been suggested to Her Majesty’s Government that some practical
difficulty may arise owing to the length of the coast-line, about 3,000 miles, to be
protected, in securing the accessibility of national vessels when required, which would
occasion prolonged detention of seized vessels, but it is possible that this difficulty may be
obviated.” .

Sir H. Holland has by telegraph requested Lord Lansdowne fo telegraph the views
of his Government npon this point.

I am, &e.
(Signed) JOHN BRAMSTON.

No. 96.
Mpr. Bramston to Sir J. Pauncefote.—(Received March 19.)
Sir, Douwning Street, March 18, 1887.

I AM directed by.Secretary Sir Henry Holland to acknowledge the receipt of your
letter of the 25th February last relating to the North American Fisheries question, and
inclosing a copy of a despatch from Her Majesty’s Minister at Washington, with a copy
of a Bill which the Secretary to the Treasury of the United States proposes to substitute
for the Belmont Bill.

With reference to the -question raised by the Secretary to the Treasury, and
referred to in the concluding paragraph of Sir L. West’s despatch, as to whether
Article XXIX of the Treaty of Washington is still in force, I am to state that the
Article was not one which was subject to termination under Article XXXIII, and Sir
Heunry Holland presumes that it is still in force ; but he would be glad to know the
opinion of the Marquis of Salisbury as to the effect of any legislation of the United
States affecting that Article. ,

Should there be any doubt as to whether this Article is in force or mot, it might be
advisable to consult the Law Officers of the Crown.

I am, &c.
(Signed) JOHN BRAMSTON.

No. 97.

The Marquis of Salisbury to Sir L. West.

(No. 16. Treaty.)
Sir, Foreign Office, March 19, 1887.

WITH reference to my predecessor’s despatch No. 2, ’%reaty", of the 11th-Jannary
last, T transmit to you herewith, for communication to the United States’ Government, a
copy of a further despatch from the Governor-General of Canada relative to the cases of
~ the American fishing-vessels * Pearl Nelson » and * Everett Stefle.”‘

. am, &c.

(Signed) - SALISBURY.

# Inclosures in No. 77.

3]
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No. 98,
Sir J. Pauncefote to Sir R. Herbert.

Sir, Foreign Office, March 19, 1887,

I AM directed by the Marquis of Salisbury to transmit to you, to be laid before Sir
H. Holland, copies of despatches, as marked in the margin,* on the subject of the proposed
Retaliatory Bills introduced into the United States’ Legislative Chambers in connection
with the North American Fisheries question.

I am to suggest that it may be advisable to ascertain the views of the Canadian
Government as to the bearing of Article XXIX of the Treaty of Washington upon this
subject.

I am, &e.
(Signed) JULIAN PAUNCEFOTE.

No. 99.
Sir J. Pauncefote to Sir R. Herbert,
Foreign Office, March 19, 1887.
[Transmits copy of Sir L. West's No. 85, Treaty, of March 3, 1887 : ante, No. 90.]

No. 100.
Sir J. Pauncefote to Sir R. Herbert.

Foreign Office, March 19, 1887.

[Transmits copies of Inclosures in Sir L. West’s Nos. 34 and 36 : ente, Inclosures in
Nos. 89 and 91.]

No. 101.
Question asked in House of Commons, March 21, 1887.

My. Gourley,—To ask the Under-Secretary of State for Foreign Affairs if he can now
inform the House of the nafure of the despateh received from the Dominion
Government suggesting a modus vivendi for a settlement of the Anglo-American
Fisheries dispute, and when he anticipates that further promised correspondence
will be in the hands of Members :

And whether the prohibition of the sale of bait to United States’ fishermen in
Newfoundlandland (whilst permitted to French fishermen) is in harmony with
“ the most-favoured-nation >’ clause of foreign Treaties.

Answer.

Her Majesty's Government will be desirous of informing the House of the course of
negotiations with the Government of the United States upon the Fisheries dispute as
soon as possible. I hope to lay on the table the despatch now being addressed to the
United States” Government before the Easter recess.

I hope the House will excuse me from entering upon the questions affecting the
Newfoundland fisheries in a fragmentary manner. Her Majesty’s Government will be
careful to observe their international obligations, while having due regard to the interests
of Her Majesty’s subjects.

* Nos. 82, 83, and 84,
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No. 102,

The Marquis of Salisbury to Sir L. West.
'(No. 17. Treaty.)
‘Sir, Foreign Office, March 22, 1887.
WITH reference to your despatch No. 36, Treaty, of the 4th instant, I have to
request that you will obtain, and send home, a copy of Mr. John Jay's letter to
Mr. Evarts, referred to in the article from the New York ‘Times,” upon the Fishery
question.

I am, &ec.
(Signed) SALISBURY.

No. 103.
Sir J. Pauncefote to Sir R. Herbert,

Foreign Office, March 22, 1887.
[Transmits copy of Sir L. West’s No. 82, Treaty, of March 1, 1887 : ante, No. 87.]

No. 104.
The Marquis of Salisbury to Mr. White.

Sir, Foreign Office, March 24, 1887.
IN a note of the 3rd December last, addressed to my predecessor, Mr. Phelps was
good enough to transmit a copy of a despatch from Mr. Bayard, dated the 15th
of the preceding month, together with an outline of a proposed ad interim arrangement
“for the settlement of all questions in dispute in relation to the fisheries on the
north-castern coasts of British North America.” ‘

Her Majesty’s Government have given their most careful consideration to that
communication, and it has also received the fullest examination at the hands of the
Canadian Government, who entirely share the satisfaction felt by Her Majesty’s
Government at any indication on the part of that of the United States of a disposition
to make arrangements which might tend to put the affairs of the two countries
on a basis more free from controversy and misunderstanding than unfortunately exists
at present. The Canadian Government, however, deprecate several passages in
Mur. Bayard’s despatch which attribute unfriendly motives to their proceedings, and
in which the character and scope of the measures they have taken to enforce the
terms of the Convention of 1818 are, as they believe, entirely misapprehended.

They insist that nothing has been done on the part of the Canadian authorities
since the termination of the Treaty of Washington in any such spirit as that which -
Mzr. Bayard condemns, and that all that has been done with a view to the protection
of the Canadian fisheries has been simply for the purpose of gnarding the rights
guaranteed to the people of Canada by the Convention of 1818, and of enforcing the
Statutes of Great Britain and of Canada in relation to the fisheries. They maintain
that such Statutes are clearly within the powers of .the respective Parliaments by -
which they were passed, and are in conformity with the Convention of 1818,
especially in view of the passage of the Convention which provides that the American
fishermen shall be under such restrictions as shall be necessary to prevent them
from abusing the privileges thereby reserved to them.

There is a passage in Mr. Bayard’s despatch to which they have particularly called
the attention of Her Majesty’s Government. It is the following :—

“The numerous seizures made have been of vessels quietly at anchor in established
ports of entry, under charges which up to this day have not been particularized
sufficiently to allow of intelligent defence ; not one has been condemned after trial and
hearing, but many have been fined, without hearing or judgment, for technical .
violation of alleged Commercial Regulations, although all commercial privileges have.
been simultaneously denied to them.” :
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In relation fo this parazraph the Canadian Government observe that the seizures
of which Mr. Bayard complains have been made upon grounds which have becn
distinctly and unequivocally stated in every case; that, although the mature of the
charges has been invariably specified and duly announced, those charges have not in
any casc been answered ; that ample opportunity has in every case been afforded for a
defence to be submitted to the Executive authorities, but that no defence has been
offered beyond the mere denial of the right of the Canadian Government; that the
Courts of the various provineces have been open to the parties said to have been
aggricved, but that not one of them has resorted to those Courts for redress. To this it
is added that the illegal acts which are characterized by Mr. Bayard as “technical
violations of alleged Commercial Regulations,” involved breaches, in most of the
cases not denicd by the persons who had committed them, of cstablished Commercial
Regulations which, far from being specially divected or enforced against citizens
of the United States, are obligatory upon all vessels (including those of Canada herself)
which resort to the harbours of the British North American coast.

I have thought it right, in justice to the Canadian Government, to embody
. in this note almost in their own terms their refutation of the charges brought agairst
them by Mr. Bayard; but I would prefer not to dwell on this part of the controversy,
hut to proceed at once to the consideration of the six Articles of Mr. Bayard’s
Memorandum in which the proposals of your Government are embodied.

Mzr, Bayard stafes thai he is ““encouraged in the expectation that the propositions
embodied in the Memorandum will be acceptable to Her Majesty’s Government,
because, in the month of April 1866, Mr. Seward, then Secretary of State, sent
forward to Mr. Adams, at that time United States’ Minister in London, the draft of
a Protocol which, in substance, coincides with the 1st Article of the proposal now
submitted.”

Article 1 of the Memorandum no doubt to some extent resembles the draft
Protocol submitted in 1866 by Mr. Adams to Lord Clarendon (of which I inclose a
copy for convenience of reference), but it contains some important departures from
its terms.

Nevertheless, the Article comprises the elements of a possible accord, and if it stood
alone I have little doubt that it might be so modelled, with the concurrence of your
Government, as to present an acceptable basis of negotiation to both parties. But,
unfortunately, it is followed by other Articles which, in the view of Her Majesty’s
Government and that of Canada, would give rise to endless and unprofitable
discussion, and which, if vetained, would be fatal to the prospect of any satisfactory
arrangement, inasmuch as they appear, as a whole, to be based on the assumption
that upon the most important points in the controversy the views entertained by Her
Majesty’s Government and that of Canada are wrong, and those of the United States’
Government are right, and to imply an admission by Her Majesty’s Government
and that of Canada that such assumption is well founded.

T should extend the present note to an undue length were I to attempt to discuss
in it each of the Articles of Mr. Bayard’s Memorandum, and to explain the grounds on
which Her Majesty’s Government feel compelled to take exception to them. I have
therefore thought it more convenient to do so in the form of a counter-Memorandum,
which I have the honour to inclose, and in which will be found, in parallel columns,
the Axticles of Mr. Bayard’s Memorandum, and the observations of Her Majesty’s
Government thereon.

Although, as you will perceive on a perusal of those observations, the proposal of
your Government as it now stands is not one which could be accepted by Her Majesty’s
Government, still Her Majesty’s Government are glad to think that the fact of such a
" proposal having been made affords an opportunity which, up to the present time, had
not been offered for an amicable comparison of the views entertained by the respective
Gavernments.

The main principle of that proposal is that a Mixed Commission should be
appointed for the purpose of determining the limits of those territorial waters within
which, subject to the stipulations of the Convention of 1818, the exclusive right of
fishing belongs to Great Britain. :

er Majesty’s Government cordially agree with your Government in believing that
a determination of these limits would, whatever may be the future commercial
relations between Canada and the United States, either in respect of the fishing
industry or in re%ard to the interchange of other commodities, be extremely desirahle,
and they will be found ready to co-operate with your Government in effecting such a
settlecment.
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They are of opinion that Mr. Bayard was justified in reverting to the precedent

afforded by the negotiations which took place upon this subject between Great Britain
and the United States after the expiration of the PReciprocity Treaty of 1854, and
they concur with him in believing that the draft Proiocol communicated by Mr. Adams
in 1866 to the Earl of Clarendon affords a valuable indication of the lines upon which
a negotiation directed to the same points might now be allowed to proceed.
* Mr. Bayard has himself pointed out that its concluding paragraph, to which
Lord Clarendon emphatically objected, is not contained in the 1st Arficle of the
Memorandum now forwarded by him; but he appears to have lost sight of the fact
that the remaining Articles of that Memorandum contain stipulations not less open to-
objection, and calculated to affect even more disadvantageously the permanent interests
of the Dominion in the fisheries adjacent to its coasts. '

There can be no objection on the part of Her Majesty’s Government to the
appointment of a Mixed Commission, whose duty it would be to consider and report
upon the matters referred to in the three first Articles of the draft Protocol com-
municated to the Earl of Clarendon by Myr. Adams in 1866.

Should a Commission instructed to deal with these subjects be appointed at an
early date, the result of its investigations might be reported to the Governments
affected without much loss of time. Pending the termination of the questions which
it would discuss, it would be indispensable that United States’ fishing-vessels entering
Canadian bays and harbours should govern themselves not only according to the terms
of the Convention of 1818, but by the Regulations to which they, in common with
other vessels, are subject while within such waters.

Her Majesty’s Government, however, have no doubt that every cifort will be
made to enforce those Regulations in such a manner as to cause the smallest amount
of inconvenience to fishing-vessels entering Canadian ports under stress of weather,
vor for any other legitimate purpose.

But there is another course which Her Majesty’s Government are inclined to
propose, and which, in their opinion, would afford a temporary solution of the
controversy equally creditable to both parties.

Her Majesty’s Government have never been informed of the reasons which
induced the Government of the United States fo denounce the Fishery Axticles of
the Treaty of Washington, but they have understood that the adoption of that
course was in a great degree the result of a feeling of disappointment at the
Halifax Award, under which the United States were called npon to pay the sum of
1,100,000L., being the estimated value of the benefits which would acerue to them, in
excess of those which would be derived by Canada and Newfoundland from. the
operation of the Fishery Articles of the Treaty.

Her Majesty’s Government and the Government of Canada, in proof of their
earnest desire to treat the question in a spirit of liberality and friendship, are now
willing to revert for the coming fishing season, and, if necessary, for a further
term, to the condition of things existing under the Treaty of Washington, without
any suggestion of pecuniary indemnity. '

This is a proposal which, I trust, will commend itself fo your Government as
heing based on that spirit of generosity and good-will which should animate two
great and kindred nations, whose common origin, language, and institutions constitute
as many bonds of amity and coencord. ‘

I have, &e.
(Signed) SALISBURY.

Inclosure 1 in No. 104.
Draft Protocol communicated by Mr. Adams to the Earl of Clarendon in 1866.

[See Inclosure 2 in No. 57 (Inclosure in Annex).]

o
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Inclosure 2 in No. 104.

Ad interim Arrangement proposed by the
United States’ Government,

Anvicue 1.

WIHEREAS, in the Tst Article of the
Convention hetween the'United States and
Great Dritain, concluded and signed in
London on the 20th October, 1818, it was
agreed between the High Contracting
Parties “that the inhabitants of the said
United States shall have for ever, in com-
mon with the subjects of His Britannic
Majesty, the liberty to take fish of every
kind on that part of the southern coast of
Newfoundland which extends from Cape
Ray to the Ramecan Islands, on the
western and northern coast of Newfound-
land, from the said Cape Ray to the
Quirpon Islands, on the shores of the
Magdalen Islands, and also on the coasts,
bays, harbours, and crecks, from Mount
Joly on the southern coast of Labrador, to
and through the Straits of Bellcisle, and
thence northwardly indefinitely along the
coast, without prejudice, however, to any
o the exclusive rights of the Hudson’s
Bay Company; and that the American
fishermen shall also have liberty for ever
to dry and cure fish in any of the wn-
settled bays, harbowrs, and crecks of the
southern part of the coast of Newfound-
land, here above described, and of the
coast of Labrador; but so soon as the
same, or any portion thereof, shall he
settled, it shall not be lawful for the said
fishermen to dry or cure fish at such
portion so scttled without previous agree-
ment for such purpose with the in-
habitants, proprietors, or possessors of
the ground ;” and was declared that  the
United States hereby renounce for ever
any liberty heretofore enjoyed or claimed
by the inhabitants thereof to take, dry, or
cure fish on or within 3 marine miles of
any of the coasts, bays, creeks, or harbours
of His Britannic Majesty’s dominions in
America not included within the above-
mentioned limits ; provided, however, that
the American fishermen shall oc admitted
to cnter such bays or harbours for the
purposc of shelter, and of vepairing
damages therein, of purchasing wood,
and obtaining water, and for no other
purpose whatever. But they shall be

under such restrictions as may be neces--

sary to prevent their taking, drying, or
curing fish thevein, or in any other manner
whatever abusing the privileges hereby

Observations on Mr. Bayard’s Memorandum.

THE most important departure in this
Article from the Protocol of 1866 is the
interpolation of the stipulation, ¢ that the
bays and harbours {rom which Amcrican
vessels are in futuve to be excluded, save
for the purposes for which entrance into
bays and harbours is permitted by said
Article, arc hereby agreed to be taken
to be such harbours as arc 10, or less
than 10, miles in width, and the distance
of 3 marine miles from such bays and
harbours shall be measured from a straight
line drawn across the bay or harbour in
the part nearest the entrance at the first
point where the width does not exceed
10 miles.”

This provision would involve a sur-
rvender of fishing rights which have always
been regarded as the exclusive property of
Canada, and would make common fishing-
grounds of territorial waters which, by the
law of mnations, have been invariably
regarded both in Great Britain and the
United States as belonging to the adjacent
country. In the case, for instance, of the
Baie des Chalcurs, a peculiarly well-
marked and almost land-locked indentation
of the Canadian coast, the 10.mile line
would be drawn from points in the heart
of Canadian territory, and almost 70 miles
distance from the natural .entrance or
mouth of the bay. This would be done in
spitc of the fact that, both by Imperial
legislation and by judicial interpretation,
this bay has been declared to form a part
of the territory of Canada. (See Tmperial
Statute 14 & 15 Viet, cap. 63; and
“Mouat v. McPhee,” 5 Sup. Court of
Canada Reports, p. 66.)

The Convention with France in 1839,
and similar Conventions with other Euro-
pean Powers, form no precedents for the
adoption of a 10-mile limit. Those Con-
ventions were doubtless passed with a
view to the geographical peculiarities of
the coast to which they related. They
had for their object the definition of
boundary-lines which, owing to the con-
figuration of the coast, perhaps could not
readily be settled by reference to the law
of nations, and involve other conditions
which are inapplicable to the territorial
waters of Canada.

This is shown by the fact that in the
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Ad interim Arrangement proposed by the
United States’ Government.

reserved to them ;" and whereas differences
have arisen in regard to the extent of the
above-mentioned renunciation, the Govern-
ment of the United States and Her
Majesty the Queen of Great Britain,
being equally desirous of avoiding further
misunderstanding, agree to appoint a
Mixed Commission for the following pur-
poses, namely :—

1. To agree upon and establish by a
series of lines the limits which shall
separate the cxclusive from the common
right of fishing on the coast and in the
adjacent waters of the British North
American Colonies, in conformity with
the Ist Article of the Convention of 1818,
except that the bays and harbowrs from
which American fishermen arve in the
foture to be excluded, save for the
purposes for which entrance into bays and
harbours is permitied by said Article, ave
hereby agreed to be taken to be such bays
and harbours as are 10 or less than 10 miles
in width, and the distance of 3 marine
miles from such bays and harbours shall
. be measured from a straight line drawn
across the bay or harbour, in the part
nearest the entrance, at the first point
where the width does not exceed 10 miles,
the said lines to be regularly numbered,
dnly described, and also clearly marked
on Charts prepared in duplicate for the
purpose.

2. To agree upon and establish such
Regulations .as may be necessary and
proper to secure to the fishermen of the
United States the privilege of entering
hays and harbours for the purpose of
shelter and of repairing damages therein,
of purchasing wood, and of obtaining water,
and to agree upon and establish such
restrictions as may be necessary to prevent
the abuse of the privilege reserved by said
Convention to the fishermen of the United
States.

3. To agree upon and recommend the
penalties to be adjudged, and such pro-
ceedings and jurisdiction as may be
necessary to secure a speedy trial and
Judgment, with as little expense. as
possible, for the violators of rights and
the transgressors of the limits and restrie-
tions which may be hereby adopted:

Provided, however, that the limits,
restrictions, and Regulations which may
be agreed upon by the said Commission
shall not be final, nor have any effect,
until so jointly confirmed and declared by
the United States and Her Majesty the
Queen of Great Brifain, either by Treaty
or by laws mutuslly acknowledged.

Observations on Mr. Bayard's Memorand.m.

French Convention the whole of the
oyster-beds in Granville Bay, otherwise
called the Bay of Cancale, the entrance of’
which exceeds 10 miles in width, were
regarded as French, and the enjoyment of
them is reserved to the local fishermen.

A reference to the action of the United
States’ Government, and to the admission
made by their statesmen in regard to
bays on the American coasts, strengthens
this view; and the case of the English
ship “Grange” shows that the Govern-
ment of the United States in 1793 claimed
Delaware Bay as being within tferritorial
waters.

Mz, Bayard contends that the rule which
he asks to have set up was adopted by the
Umpire of the Commission appointed
under the Convention of 1853 in the case
of the United States’ fishing-schooner
 Washington,” that it was by him applied
to the Bay of Fundy, and that it is for
this reason applicable to other Canadian
bays.

It is submitted, however, that as one of
the headlands of the Bay of Fundy is in
the territory of the United States any rules
of international law applicable to that bay
are not therefore equally applicable to
other bays the headlands of which are
both within the terrifory of the same
Power.

The second paragraph of the 1st Article
does not incorporate the exact language of’
the Convention of 1818. For instance,
the words, “and for no other purpose
whatever,” should be inserted after the
mention of the purposes for which vessels

‘may enter Canadian waters, and after the

words, ““as may be necessary to prevent,”
should be inserted, * their taking, drying,
or curing fish therein, or in any other
manner abusing the privileges reserved,”:
&e.

T'o make the Janguage conform correctly
to the Convention of 1818, several other
verbal alterations, which need not be
cnumerated here, would he necessary.
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Ad interim Arrangement proposed by the
United States’ Government.

ArticLe 11,

Pending a definitive arrangement on
the subject, Her Britannic Majesty’s
Government agree to instruct the proper
Colonial and other Brifish officers to
abstain from seizing or molesting fishing-
vessels of the United States unless they
are found within 3 marine miles of any of
the coasts, bays, creeks, and harbours of
Her Britannic Majesty’s dominions in
Amerjca, there fishing, or to have beern
fishing or preparing to fish within those
limits, not included within the liaits
within which, under thc Treaty of 1818,
the fishermen of the United States
continue to vetain a common right of
fishery with Her Britannic Majesty’s
subjects.

Arricre 11T,

For the purpose of executing Article 1
of the Convention of 1818, the Govern-
ment of the United States and the
Government of Her Britannic Majesty
hereby agree to send each to the Gulf of
St. Lawrence a national vessel, and also
onc each to crnize during the fishing
season on the southern coasts of Nova
Scotia. Whenever a fishing-vessel of the
United States shall be seized for violating
the provisions of the aforesaid Convention
by fishing or preparing to fish within
3 marine miles of any of the coasts, bays,
creeks, and harbours of Her Britannic
Majesty’s dominions included within the
limits within which fishing is by the terms
of the said Convention renocunced, such
vessel shall forthwith be reported to the
officer in command of one of the said
national vessels, who, in conjunction with
the officer in command of another of said
vessels of different nationality, shall hear
and examine into the facts of the case.
Should the said commanding officers be
of opinion that the charge is not sustained,
the vessel shall be released. But if they
should be of opinion that the vessel should
be subjected to a judicial examination,
she shall forthwith be sent for trial before
the Vice-Admiralty Court at Halifax. TIf,
however, the said commanding officers
should differ in opinion, they shall name
some third person to act as Umpire
between them, and should they be unable

Observations vn Mr. Baywrd’s Memorandum.

This Article would suspend the opera-
tion of the Statutes of Great Britain and
of Canada, and of the provicces now
constituting Canada, not only as to the
various offences connected with fishing,
but as to Customs, harbours, and shipping,
and would give to the fishing-vessels of
the United States privileges in Canadian
ports which are not enjoyed by vessels of
any other class, or of any other mation.
Such vessels would, for example, be free
from the duty of reporting at the Customs
on entering a Canadian harbour, and no
safeguard could be adopted to prevent
infraction of the Customs Laws by any
vessel asserting the character of a fishing-
vessel of the Unifed States.

Instead of allowing to such vessels
merely the restricted privileges reserved
by the Convention of 1818, it would give
them greater privileges than are enjoyed
at the present time by any vessels in any
part of the world.

This Article would deprive the Courts
in Canada of their jurisdiction, and would
vest that jurisdiction in a Tribunal not
bound by legal principles, but clothed
with supreme authority to decide on most
important rights of the Canadjan people.

It would submit such rights to the
adjudication of two naval officers, one of
them belonging to a foreign country, who,
if they should disagree and be unable to
choose an Umpire, must rcfer the final
decision of the great interests which
might be at stake to some person chosen
by lot.

If o vessel charged with infraction of
Canadian fishing rights should be thought
worthy of being subjected to a “judicial
examination,” she would be senft to the
Vice-Admiralty Court at Halifax, but.
there would be no redress, no appeal, and
no reference to any Tribunal if the naval
officers should think proper to release her.

It should, however, he observed that
the limitatior in the second sentence of
this Article of the violations of the Con-
vention which are to render a vessel liable
to seizure could nct be accepted by Her
Majesty’s Government.

For these reasons, the Article in the
form proposed is inadmissible, but Her
Majesty’s Government are not indisposed
to agree to the principle of a joint inquiry
by the naval officers of the two countries
in the first instance, the vessel to be sent
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o agree upon the name of such third
person, they shall each name a person,
and it shall be determined by lot which
of the two persons so named shall be the
Umpire. .

ArricLe IV.

The fishing-vessels of the United States
shall have in the established ports of entry
of Her Britannic Majesty’s dominions in
Ameriea the same commercial privileges
as other vessels of the United States,
including the purchase of bait and other
supplies; and such privileges shall be
exercised subject to the same Rules and
Regulations and payment of the same
port chavges as ave prescribed for other
vessels of the United States.

ArticLE V.

The Government of Her Britannic
Majesty agree to release all United States’
fishing-vessels now under seizure for
failing to report at custom-houses when
secking shelter, repairs, or supplies, and
to refund all fines exacted for such failure
to report. And the High Contracting
Parties agree to appoint a Joint Commis-
sion to ascertain the amount of damage
caused to Awerican fishermen during the
year 1886 by seizure and deteniion in
violation of the Treaty of 1818, said
Commission to make awards therefor to
the parties injured.

ArTicie VI

The Government of the United States
and the Government of Her Britannic
Majesty agree to give concurrent notifica-
tion and warning of Capadian Customs
Regulations, and the United States agrees
to admonish its fishermen to comply with
them and co-operate in securing their
cnforcement.

Observations on Mr. Bayard's Memorandum.

for trial at Halifax if the naval officers do
not agree that she should be released.
They fear, however, that there would be
serious practical difficulties in giving effect
to this arrangement, owing to the great
length of coast, and the delays, which
must in consequence be frequent, in secur-
ing the presence at the same time and
place of the naval officers of both Powers.

This Article is also open to grave objec-
tivn. It proposes to give the United
States’ fishing-vessels the same commer-
cial privileges as those to which other
vessels of the United States are entitled,
although such privileges are expressly
renounced by the Convention of 1818 on
behalf of fishing-vessels, which were there-
after to be denied the right of access to
Canadian waters for any purpose whatever,
except those of shelter, repairs, and the
purchase of wood and water. It has
frequently been pointed out that an
attempt was made, during the negotia-
tions which preceded the Convention of
1818, to obtain for the fishermen of the
United States the right of obtaining bait
in Canadian waters, and that this attempt
was successfully resisted. In spite of this
fact, it is proposed, nnder this Article, to

-declare that the Convention of 1818 gave

that privilege, as well as the privilege of
purchasing other supplies in the harbours
of the Dominion.

By this Arficle it is proposed to give
retrospective effect to the unjustified in-
terpretation sought to be placed on the
Convention by the last preceding Article.

It is assumed, without discussion, that
all United States’ fishing-vessels which
have been seized since the expiration of
the Treaty of Washington have been
illegally seized, leaving, as the only
question still open for consideration, the
amount of the damages for which the
Canadian autborities are liable.

Such a proposal appears to Her Majesty’s
Government quite inadmissible.

This Article calls for no remark.

(500]
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No. 105.
Foreign Office to Colonial Office:.

Sir, Foreign Office, March 25, 1887,

WITH reference to your letter of the 18th instant, I am directed by the Marquis of
Salisbury to transmit to you a copy of the reply which bis Lordship has now made to
Mr. Pheips’ note of the 3rd December last on the subject of the proposed ad interim
arrangement relative to the North American fisheries.*

Sir Henry Holland will perceive that, in view of the observations contained in your
letter, his Lovdship has considered it desirable to omit entirely the paragraph in the
draft originally sent to you which deals with the question of joint action by naval
officers of both Governments in cases of seizure of United States’ vessels. o

I am, &c.
(Signed) JULIAN PAUNCEFOTE.

—e—

No. 106.
The Marquis of Salisbury to Sir L. West.

(No. 18. Treaty.) Foreign Office, March 25, 1887.
[Transmits copy of note to Mr. White dated Maich 24, 1887: ante, No. 104.} ,

No. 107.
The Marquis of Salisbury to Sir L. West.
(Treaty.) ,
(Telegraphic.) Foreign Office, March 26, 1887, 6 p.M.

SEND home at once six copies of Retaliatory Act as finally passed.

No. 108.
Mr. White to the Marquis of Salisbury.—(Recetved March 29.)

My Lord, Legation of the United States, London, March 28, 1887.

I HAVE the honour to acknowledge the receipt of your Lordship’s note of the
24th instant in reference to the Canadian fisheries ; and I beg to acquaint your Lordship
that I lost no time in transmitting a copy of the same to my Government.

I have, &e. :
(Signed) HENRY WHITE.

No. 109.
Foreign Office to Colonial Office.

Sir, Foreign Office, March 29, 1887.
IN reply to your letter of the 18th instant, suggesting that, if there is any doubt
whether Article XXIX of the Treaty of Washington is now in force or not, it might be
advisable to consult the Law Officers of the Crown, I am directed by the Marquis of
Salisbury to request you to refer Sir Henry Holland to my letter of the 19th instant, and
to state that his Lordship does not think there is at present any necessity for a reference
to the Law Officers on this point ; but that it might be desirable to obtain the opinion of
the Canadian Government as to whether that Article is affected by any recent American
legislation. '
Iam, &c. - ‘
(Signed) JULIAN PAUNCEFOTE.

‘ ." No. 104.
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No. 110.
Sir L. West to the Marquis of Salisbury.—(Received March 31.)

(No. 41. Treaty.) :

My Lord, o Washington, March 20, 1887.

.. .1 HAVE the honour to inclose to your Lordship herewith copies of a Treasury
Circular calling the attention of officers of Customs and others to the provisions of the
recent Acts of Congress relating to the importing and landing of mackerel caught during
the spawning season, and authorizing the President to protect the rights of American

fishing-vessels..
I have, &c.
(Signed) L. S. SACKVILLE WEST.

Inclosure in No. 110.
Circular.
Tee FIsHERIES.

Treasury Department, Bureau of Navigation,
To Collectors of Customs and others, Washington, D.C., March 16, 1867.

THE attention of officers of Customs and others is invited to the provisions of the
recent Acts of Congress printed below, one relating *‘to the importing and landing of
mackerel caught during the spawning season,” and the other authorizing the “ President
of the United States to protect the rights of American fishing-vessels, American fishermen,
American trading and other vessels, in certain cases,” &e.

(Signed) C. B. MORTON, Commissioner.
; Approved :
(Signed) C. S. FaIrcuILD, Acting Secretary.

An Act relating to the Importing and Landing uf Mackerel caught during the
Spawning Season.

Be it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled, that for the period of five years from and after the
1st day of March, 1888, no mackerel, other than what is known as Spanish mackerel,
caught between the 1st day of March and the Ist day of June, inclusive, of each year, shall
be imported into the United States or landed upon its shores ; provided, however, that -
nothing in this Act shall be held to apply to mackerel caught with hook and line from
boats, and landed in said hoats, or in traps and weirs connected with the shore.

Sec. 2. That section 43,021 of the Revised Statutes is amended for the period of five
years aforesaid, so as to read before the last sentence as follows: ** This licence does not
grant the right to fish for mackerel, other than for what is known as Spanish mackerel,
between the 1st day of March and the 1st day of June, inclusive, of this year.” Or in lieu
of the foregoing there shall be .inserted so much of said period of time as may remain
unexpired ynder this Act,

Sec. 3. That the penalty for the violation or attempted violation of this Act shall be
forfeiture of licence on the part of the vessel engaged in said violation, if a vessel of this
country, and the forfeiture to the United States, according to law, of the mackerel imported
or landed, or sought to be imported or landed. ' '

. Sec. 4. That all Laws in conflict with this Law are hereby repealed.

Approved, 28th Febrnary, 1887.

L s
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An Act to authorize the President of the United States to protect and defend the Rights of
American Fishing Vessels, American Fishermen, American Trading and other Vessels,
in ceriain cases, and for other purposes. :

Be it enacted by the Senate and House of Representatives of the Uuited States of
America in Congress assembled, that whenever the President of the United States shall be
satisfied that American fishing-vessels or American fishermen, visiting, or being in the
in the waters or at any ports or places of the British dominions of North America, are
or then lately have been denied or abridged in the enjoyment of any rights secured to
them by Treaty or Law, or are or then lately have [been] unjustly vexed or harassed in
the enjoyment of such rights, or subjected to unreasonable restrictions, Regulations, or
requirements in respect of such rights; or otherwise unjustly vexed or harassed in said
waters, ports, or places; or whenever the President of the United States shall be satisfied
that any such fishing-vessels or fishermen, having a permit under the Laws .of the United
States to touch and trade at any port or ports, place or places, in the British dominions
of North America, are or then lately have been denied the privilege of entering such port
or ports, place or places, in the same manner and under the.same Regulations as may
exist therein applicable to trading-vessels of the most-favoured nation, or shall be unjustly
vexed or harassed in respect thereof, or otherwise be unjustly vexed or harassed therein,
or shall be prevented from purchasing such supplies as may there be lawfully sold to
trading-vessels of the most favoured nation; or whenever the President of the United
States shall be satisfied that any other vessels of the United States, their masters or crews,
so arriving at or heing in such British waters or ports or places of the British dominions of
North Awerica, are or then lately have been denied any of the privileges therein acorded
to the vessels, their masters or crews, of the most favoured nation, or unjustly vexed or
harassed in respect of the same, or unjustly vexed or harassed therein by the authorities
thereof, then, and in either or all of such cases, it shall be lawful, and it shall be the duty of
the President of the United States, in his discretion, by Proclamation to that effect, to
deny vessels, their masters and crews, of the British dominions of North America, any
entrance into the waters, ports, or places of or within the United States (with such
exceptions in regard to vessels in distress, stress of weather, or needing supplies as to the -
President shall seem proper), whether such vessels shall have come directly ffom said
dominions on such destined voyage or by way of some port:-or place in such destined
voyage elsewhere ; and also to deny entry into any port or place of the United States of
fresh fish or salt fish or any other product of said dominions, or other goods coming from
said dominions to the United States. The President may, in his discretion, apply such
Proclamation to any part or to all of the foregoing-named subjects, and may revoke,
qualify, limit, and renew such Proclamation from time to time as he may deem necessary
to the full and just execution of the purposes of this Act. Every violation of any such
Proclamation, or any part thereof, is hereby declared illegal, and ail vessels and goods so
coming or being witkin the waters, ports, or places of the United States contrary to such
Proclamation shall be forfeited to the United States; and such forfeiture shall be enforced
and proceeded upon in the same manner and with the same effect as in the case of vessels
or goods whose importation or coming to or being in the waters or ports of the United
States contrary to law may now be enforced and proceeded upon. FEvery person who shall
violate any of the provisions of this Act, or such Proclamation of the President made in
pursvance hereof, shall be deemed guilty of a misdemeanour, and, on conviction thereof,
shall be punished by a fine not exceeding 1,000 dollars, or by imprisonment for a term not
exceeding two years, or by both said punishments, in the discretion of the Court.

Approved, 3rd March, 1887.
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