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It is stated that the Master of the Rolls
and the Vice-Chancellors in England
have completed arrangements by which,
after the long vacation, one judge will
sit in Chambers once a week. The
change is very satisfactory to the pro-
fession. It is in fact the adoption of a
practice which has been for some time in
force in this Province.

We have received from two different
sources the first number of Election Court
Reports for Nova Scotia, compiled by
Benjamin Russell, Esq., Barrister and
Clerk of the Court. We may have occa-
sion to refer to them more at length here-
after. In the meantime we thank our
friends for their courtesy. The want of
head notes to the cases takes away much
from the practical utility of these reports.

Itis laid down by the Privy Council in
Richer v. Tryer, 22 W. R., 849, that the
judges’ reasons for their decision in the
Canadian Court of Appeal ought to be
stated publicly at the hearing below, and
should not be reserved to influence the
decision of the Court of Appeal. In the
case referred to, (which was an appeal
from Quebec) it appeared that one of the
judges below had communicated the rea-
sons of his judgment to the agents of the
respondent’s counsel, but the Lords of the
Council refused to look at notes so irregu-
larly communicated. The recommenda-
tion of the Privy (louncil as to public
delivery of judgments is one which should
be specially noted and observed by all
Jjudicial officers and courts from whom an
appeal lies to a higher forum.



302—Vor X., N.8,]

CANADA LAW JOURNAL.

[November, 1874.

——

RELATIVE IMPORTANCE OF CASE-Law.

The last American Congress made a
complete and authoritative revision of the
statutes of the United States up to the
year 1873. Some years ago the work of
condensation was submitted to a commis-
sion of lawyers, and the result of their
labours was laid before Congress. During
last session, Congress delegated the whole
matter to a committee composed of the
lawyers and judges in the House and the
Senate. This small professional body, with
admirable zeal and patience, have taken
the whole body of the statutory law of
the States, and, in the language of Sir
Francis Bacon, have “reduced the con-
current statutes, heaped one upon another,
to one clear and uniform law.” The
whole of the revised statutes of the
United States will now be given to the
country in one or at most two volumes.
We may well echo the language of the
Legal Gazette of Philadelphia (from which
our information is taken) and say “the
importance of this work it is impossible
to overrate.”

RELATIVE IMPORTANCE OF
CASE-LAW.

(Continued from page 274.)

Coming next to the considered deci-
sions of Judges sitting in Banc or in
Courts of first instance in Chancery, we
find that the principles regulating the
authority of such decisions are well settled.
An erratic Judge will sometimes overleap
the bounds imposed by the comity
of Courts of co-ordinate jurisdiction, and
run amuck against the decisions of other
Judges of equal authority. But apart
from this, it may be laid down as one of
the rules observed by all Judges of first
instance, that the latest decision upon a
litigated question- is the one followed in
subsequent cases involving the same
point. The language of Martin, B., in

Reg. v. Robinson, L. R. 1 C. C. 80, indi-
cates this general principle. He observes
as follows : “ When a point has once been
distinctly raised and decided in a reported
case, I, for my part, regret to find such
question criticised and disputed over
again. When a point has once been
clearly decided, I think it is far better to
acquiesce in the decision, unless it can be
brought for  review before a higher
Court.” And this submission to a prior
decision will in ordinary cases be ob-
served, even though the Judge deciding
the latter case does not approve of the
case he follows, as was done by Lord
Selborne, sitting for the Master of the
Rolls, in Pike v. Dickinson, 21 W. R.
862.

If, however, the latest decision is at
variance with earlier cases, and they are
not cited or considered therein, then it
very much affects the value of such a de-
cision. Earlier conflicting decisions being
thus overlooked, the Judges havegenerally
felt themselves at liberty to disregard the
later cases, if such earlier ones are more
numerous or more satisfactory to their
minds. Thus in Gillan v. Taylor, 21 W-
R. 823 (a case of charitable gift), Wickens,
V. C,, remarks: “I have unwillingly come
to the conclusion that I am bound by the
case of the Attorney General v. Price, 17
N. 8. 371, and Isaac v. Dr. Friez, Ambl.
575. Itis remarkable that those cases
were not considered by Vice-Chancello
Wigram in Lily v. Hey, 1 Hare, 580;
and of course one must treat Vice-Char”
cellor Wigram's decision with the greatest
respect. Ifthe Attorney General v. Prict:
and the other cases I have mentioned
had been before Vice-Chancellor Wigra™
in Lily v. Hey, I should have followed
the more recent decision. As it is, I 8%
not entitled to dissent from authorities 50
much in point.” See also for an appic®
tion of the same holding Coote V. whit
tington, 21 W.R., 837, and Rowsell ¥
Morris, 22 W. R., 67, where Sir Geor&’
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RELATIVE IMPORTANCE OF CASE-LAW.—TESTAMENTARY POWERS OF SALE.

Jessel, M. R., refused to follow Coofe v.
Wittington.

Malins, V. C., may not unfairly be
classed as one of the erratic Judges above
alluded to. He deals with the question
we are considering in his own peculiar
style, as reported in Ferrier v. Jay, 23
L. T. N. 8,302. “This point,” he says,
“has been before two learned Judges,
whose decisions are in direct opposition
to one another. On the bulk of the
authorities, I am bound to follow the
latter of the two decisions. Although
all the authorities do not appear to have
been cited in that case, I must assume
that the Vice-Chancellor had them all in
his mind when he made that decision.”

Of the Irish Bench, Lord Justice Chris-
tian may be taken as one of the most illus-
trious types of the judicial Ishmaelite that
the annals of the law can exhibit. His
views upon this subject are given in Re
Tottenham’s Estate, Irish R. 3 Eq. 528 :
“ When the decision of one Court is cited
to another of co-ordinate authority, the
latter has a right to regard it in a eritical
and even sceptical spirit; and while ac-
cepting the decision, to decline the reason
of deciding, if a better one can be as-
signed. But I confess, I think that
when an inferior Court (I mean inferior
in the sense of curial procedure) has be-
fore it the decision of its non-appellate
tribunal, it is the duty to conform itself
frankly and loyally to the reason of the
decision, and not merely to its letter.”

The decision of a co-ordinate branch
of the Court, or of a Court of co-ordinate
Jjurisdiction, will be followed till reversed
on appeal, in order to avoid an unseemly
conflict of decisions: Per James, V. C.
in Re Times Assurance Co., 18 W. R. 404,
and see also Rl Hotchkiss's Trusts, L. R.
8 Eq. 643. In Boon v. Howard, 22 W.
R. 541, Keating, J., is reported to say,
“There is no positive rule which pre-
cludes the Court from examining its pre-
vious decisions, though those are to be

departed from only on the strongest
grounds. The Court ought to respect its
own decisions and those of other Courts.”

In Owen v. London R. Company, 17
L. T. N. 8. 210, Cockburn, C. J., held,
that as the authorities were somewhat.
divided\, the Courts were entitled to exer-
cise their own independent judgment on
the question to be decided. In such a
conflict of authority, the earlier decision
was followed by Romilly, M. R., in Hall
V. Bushill, 12 Jur., N. 8. 243. But in
making a choice among conflicting de-
cisions, the considerations which ought to
influence the Court are well expressed by
Mr. Justice Jebb in Loveland Coyne v.
Bartley, Ale. & Nap. 308, “ When the
Court is obliged to decide upon conflict-
ing decisions, and one of them is of late
date, of unquestionable authority, and is
adopted by compilers, and text and ele-
mentary writers of character, and is also
in accordance with the opinions of the
Bar, so far as we can collect it from a
series of authorities and precedents, we
should not be warranted in making a
decision contrary to that opinion.”

(To be continued )

SELECTIONS.

TESTAMENTARY POWERS OF
SALE.

There is, perhaps, no class of instru-
ments which come under the cognizance
of the law, where the intention of the
parties is to form an element of considera-
tion, in which greater difficulty arises in
ascertaining that intention and enforcing
it in accordance with the rules of law,
than in wills; and in no branch of the
construction of wills have the courts been
driven to a greater nicety than in the in-
terpretation of powers and trusts, and the
discrimination between these two. To
add to the inherent difficulties of the sub-
ject, the department of trusts is of later
origin, or rather development, than the
general rules of real property, and the
enunciation of these by the elder authori-
ties of the common law ; and these latter,

—
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with the decisions founded on them, pre-
sent quite as much couflict inter se as as-
sistance towards forming a coherent or
symmetrical system of the principles of
this topic of the law.

In recurring, therefore, to the older
authorities, great discrimination must be
exercised in referring to cases, as support
can readily be drawn from them for oppo-
site sides of almost every question which
arises in this department; and the true
rule is rather to eliminate from than at-
tempt to harmonize the various decisions
and propositions of the text writers when
determining what are powers and what
trusts, and who are authorized to execute
the former.

In Tainter v. Clark,* which way be
regarded as aleading case in this common-
wealth, the court decided that an admin-
istrator de bonis non cwmn testamento an-
nexo could not execute a power given by
the will to the executor, to sell such of
the testator’s real estate as in his judg-
ment was best to raise the money neces-
sary to pay testator's debts and certain
pecuniary legacies given by the will. The
power in question was not coupled with
an interest, but was united with a trust to
dispose of the proceeds as executor, 7. ¢, ,
to pay debts and legacies, and was given
in the same clause in which the executor
was appointed, and immediately following
the mention of his name. It was also
left to his judgment what parcel to sell,
but a sale was imperative. The court
rely upon the authority of Coke,* that a
power given to “executors” to sell may
be executed even though one dies,  be-
cause the plural number remaine;” but
otherwise, if it had been given to “ 1. §,,
I N., &c., his executors,” * because the
words of the testator would not be satis-
fied ;” and also refer with approval to
the distinctionslaid down by Mr. Sugden ;%
(1) that a power to two or more nomina-
fim will not survive without express
words ; (2) where it is given not nomina-
tim, but to two or more generally, it will
survive while the plural number remains ;
(3) where it is given to “ executors”’
merely, even a single executor may exe-
cwte it ; but (4) if to executors by name,
it is at least doubtful if it will survive,

* 13 Mete. 220.
t Co. Litt. 1125, 113 a.
1 2 Sugd. Pow. (1st ed.) 165.

It will be perceived that these authori-
ties were not expressly upon the point in
issue in the principal case. They applied,
however, to the general question of the
transmission or survivorship of powers,
and were considered decisive of the in-
capacity of the power in question to sur-
vive, because it was considered a bare
discretionary power. But the court also
place their decision on a second ground,
deriwative though distinct from the first,
namely, that the administrator cannot
succeed t0 powers as to realty reposed in
the executor ; relying upon the authority
of Wills v. Cowper § and Conklin v. Eger-
ton,|| and cf a case in the Year Books.

To take in their order the two grounds
herein relied upon, and which broadly
present the two leading questions arising
in reference to testamentary powers, it is
apparent that the first goes upon the
principle that where a testator has con-
fided a power it must be exercised by,
and only by, the person or persons se-
lected ; and second, upon the collateral
ground that an administrator, though
clothed with the representative capacity,
is not in the confidence of the testator,
and cannot act as the testator’s grantee,
unless expressly named.

In regard to the first of these positions,
to which the court in their judgment sug-
gest no exception or modification directly,
wo must refer to the rules cited from Lord
Coke and Mr. Sugden, to see what quali-
fications the court are disposed to admit.
Now it is evident that in neither of these
are any further departures from the testa-
tor's literal directions approved of, except
in two cases, one of which is suggested by
both these authorities, the latter only by
Mr. Sugden. The first is, that where the
power is limited to be exercised by exe-
ecutors generally, it may be executed
while a plural number remains ; and the
second is Mr. Sugden’s extension of this,
to allow even one executor to sell where
the power was merely given rat/one officii,
not nominatin.

It is, of course, to be borne in mind
that the case above stated, as well as the
rules just referred to, related only to what
were viewed—whether correctly or not,
we ' shall inquire further on—as mere
powers. The distinction, which we main-

§ 2 Ham, 134,
JI 21 Wend. 480,
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tain was not properly kept in view in
these authorities, was that between a bare
power and a power coupled with a trust.
A bare power is necessarily a discretion-
ary one, and precisely to the extent to
which it is a power merely, must be
limited to the donee or donees, and can-
not in any way be transferred or pass to
any other person. It may be either a
legal or an equitable power. But the
distinction between these two classes is
foreign to the point under consideration ;
for an equitable power may be one that
equity will interfere to compel the exer-
cise of, and so take it from the domain of
the donee’s discretion, and replace that by
the discretion of the court of equity. But
equity will do this only on the ground
that, and to the extent to which, there is
an interest vested in some person in the
execution of the power, and which equity
is bound to enforce ; in other words, that
the power is coupled with a trust.

This is the first distinction which is to
be maintained in orde: to a correct view
of the position of the authorities on this
subject ; and it will be seen, therefore,
that our whole inquiry to ascertain the
survivorship or not of any power resolves
itself into the question whether the power
i3 wholly discretional throughout, or whe-

ther any part of it is compulsory, because _

a third person has an interest in its exer-
cise, not dependent for its existence on
the discretion of the donee of the power.

A second distinction, quite diverse in
its nature from the one just commented
on, is between bare powers and powers
coupled with an interest. The latter
Phrase is often broadly employed to in-
clude every case where an interest is to
vest by the exercise of the power. 1t is
conceived that this is‘incorrect, and that
the true meaning is, that an interest vests
in the donees of the power, which is to
be enlarged by the exercise of the power,
or out of which the power is to take
effect, as in case of a power of sale at-
tached to a mortgage. *

The cases which turn on this latter
distinction rest on a very different prin-
ciple from those of the first class. The
limitation of an interest, whether legal or
equitable in its nature with a power ap-
bended, enables the grantee to deal with
the power as he does with the estate ;

'Q

* Hind v. Poole,1 K. & J. 383.

and if the latter is capable of being as
signed, the power will also pass to the
assignees, even without words of limita-
tion to them in the original grant of the
power. If such words are inserted, then
the power can be exercised without the
intervention of a court of equity ; and if
not, then at least with such intervention.

It is, however, evident, from an exami-
nation of the early cases, especially those
of or anterior to the time of Lord Coke,
that the full conception of the distinction
first stated did not then exist in any
propar sense, and that the only distine-
tion established or even recognized was
the second one, 7. ¢., between bare powers
and powers coupled with an interest,
With the then partially developed juris-
diction of the court of equity, the exis-
tence of a duty in the nature of a trust
underlying a power was not recognized as
a ground for equitable interference.t The
settled distinction was, that if an estate
was devised to several executors or trus-
tees in trust to sell, here the power would
survive as coupled with an interest ;
but if devised in trust that the executors,
8{0-, should sell, then it would not sur-
vive. Thus in Atwaters v. Birt,} on a
feoffment to four to uses, there was a pro-
Viso that the uses should cease on (inter
alia) the assent of the feoffees. One of
the feoffees dying, the donor, with the
assent of the other three feoffees, revoked
the uses; but it was held void, Popham,
C. J., saying that before the statute of
21 Hen. 8, c. 4, the common law wag, that
if one devised his land to four to sell, and
one of them dies, the survivors, because
they have an interest, may sell ; but if
he had devised that three should sell the
land, and one of them dies, the survivors,

“ because they have but a mere authority,

cannot sell.” As authority, an anonymous
case, some forty years earlier,§ is referred
to. Here, after a devise by a cestui que
use that A, B and C, the feoffees to uses,
should sell to pay legacies, &e., A, one of
the feoffees, died. It was questioned
whether B and € could sell ; “and it
seemed not, and so it was ruled; but
queere, if they had not been named A, B,
and C, but feoffees only.” So in the
case of Buller v. May,|| on a devise to

t Lewin, Trusts, 430 ¢ seq.
1 Cro. Eliz. 856.

§ 4 Dyer, 177.

|l Dyer, 189, 190.
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the use of such wife as the testator’s son
should marry, upon the nomination of
four persons named, and one of these four
subsequently died, it was held that the
uses failed, because the power of nomina-
tion could not be executed by the survi-
vors. Dyer and Browne, J. J., dissented,
because they thought that the donees had
by the grant an interest in the marriage
as a feudal incident.

Where a power was not coupled with
an interest, it seems, therefore, at this
time merely regarded as a bare power or
authority ; and the only two cases in
which others than the first donees of the
power could exercise it were where, by
the general terms in which they were de-
seribed, it might be considered as not re-
stricted to the individuals named, but to
pass to two, or even a singie survivor;
or secondly, where there was no one
named as donee of the power, that even a
single survivor might execute it.

Thus, under this latter execption, in a
case in 2 Leon. 220, wherea mrn devised
land to his wife for her life, and directed
that after her death the lands should be
sold, and the proceeds paid out to his
next of kin, and made two executors,
who both proved the will, after which
one died ; it was held that no one being
named to execute the power, it went to

the executors virtute officii, and the sur--

vivor might sell; and similar decisions
were made in many other cases.

Yet though this rule obtained where
no one was named to take the power, it
was adjudged from even an earlier period
that where the testator directed his lands
to be sold by his executors, if one or
more resigned, the accepting or qualifying
executors alone could not sell, because
the executors were in the nature of gran-
tees, and must all act notwithstanding
their resignation, as “a will of lands is
not a testamentary matter ;” * and in like
manner the power of a survivor to sell
seemed to be limited to the case where
the co-executor had deceased prior to the
vesting of the power.i  The case of
Bonifant v. Greenfield cited by the
court in a recent case in this State,§ to
show that a power could be executed by
the continuing executors, was not the

*15 Hen. 7, 11

1 Co. Litt. 113 a.

$ 4 Cro. Car. 50.

§ Gould v. Mather, 104 Mass, 283, 290,

i

case of a bare power, but was a devise t0
executors to sell, which, as we have be-
fore intimated, was regarded as giving a
power coupled with an interest which, as
a joint estate, could well survive.

To enable the continuing executors to
exercise such a bare power, the statute of
21 Hen. 8, c. 4, was passed, which au-
thorized even a single qualifying executor
to sell, but made no mention of the case
of survivorship upon decease. The law
upon this point seems to have been at
that time that where the donees of a
power not coupled with an interest were
mentioned nominatim, the power could
not survive; where, on the contrary,
they were referred to generally, it would,
at least while a plural number continued,
and in some cases even to a single survi-
vor. Thus, in the anonymous case above
referred to, reported by Dyer,* it seemed
that if the donmees were described as
« feofees,” their survivor could well sell.
So in Lee v. Vincent,t on a devise that
testator’s “‘sons-in-law” should sell, 2
sale by the survivors after one had de-
ceased was held good: “it was adjudged
a good sale, because he named them nob
by their proper names.” So Perkins §
lays down the law that one executor may
sell where the will is that the executors
shall sell and one refuses to intermeddle ;
and in the later case of Houell v. Barnes;
one executor, the survivor of two, was
allowed to execute a power of sale. The
case of Danne v. Annas || is sometimeS
referred to as an authority to the com”
trary 9 ; but this is an error, and it W}u
be found on examination to turn on quit®
a different ground. The case was a ¢
vise that executors, of whom there wer®
two, should sell with the assent of A. B:
A. B. and one executor died, and 8 sal
was then made, and held not good. BY
no reason is givqn by the court; and it
was the well-settled rule that such as{;e_nt
as was here required was a prerequis! v
or condition precedent to the exercis® %
the power, and even the decease of o1 o
those named to give such assent woul
defeat the power, **

* Dyer, 177.

t Cro. Eliz. 26,

1§ 545,

§ Cro. Car. 382.

1 Dyer, 219 a.

* l’chCuriarm, in Chandler v.
70.

== Atwaters v, Birt, Cro. Eliz. 856.

;. 208
Rider, 102 Mass- ="
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Yet it is quite apparent, as we have
said, from all the cases at this time, even
those upholding the right of a single sur-
viving executor to exercise a power not
coupled with an interest, that the first
distinction stated in this paper, namely,
between bare powers and powens coupled
with a trust, was hardly taken into con-
sideration, and that whatever duty at-
tached to the disposition of the proceeds
of the sale, or whatever purpose the tes-
tator contemplated should be accomplished
with them, no trust was considered to
attach to compel or authorize the execu-
tion of the power, or enable it to survive,
but it fell with the decease or incapacity
of any one of those to whose exclusive
discretion, by a strict literal construction,
it was held to have been confided. Qui
heret in litera heeref in cortice.

It is true that, in the case above cited
from Leonard’s reports, * the court say that
the sale, under the power, was good, * for
the moneys coming of the sale are to be
distributed by the executors as legacies,
and it appertains to the executors to pay
the legacies, and therefore they shall sell.”
But this language was used, not as a
reason why the power survived, but as a
reason why the sxecutors should have the
power at all, and it survived under the
same principle as was enforced in Howell
v. Barnes.

We have gone somewhat into detail in
discussing the older authorities, because,
apart from their intrinsic value from their
age, they are generally referred to in sup-
port of the rules regulating powers, as
enunciated by court and text writers since.

As a consequence of disregarding the
substantial intention of the testator as to
the disposition of the avails of the sale,
in a blind literal adherence to the confi-
dence supposed to be had in the persons
named as donees of the power, the courts
were driven to great nicety and inevitable
conflict in determining when the power
was general and when such cuntidence
was expressed. It is, perhaps, unneces-
sary to recur to the cases in detail, for
their number is so great as to make a
complete examination of them altogether
beyond our limits of space. + It may be
sufficient to refer, as an illustration, to
Mr. Sugden’s fourth rule, above cited, $

* Ante, p. 673. v
t See Perry, Trustees, § 402 ot s0g.
1 Ante, p. 670.

where it is left quite doubtful whether a
power given to executors, but by their
proper names though as exccutors, would
survive the death of one.

Thus, suppose the ordinary case that a.
testater appoints A., B., and C. his execu-
tors, bequeaths divers pecuniary legacies,
and then says, I direct my said executors
to sell whatever land may be necessary
for the payment of said legacies; this,
according to Mr. Sugden’s rule, would be
a case where a nominatim power was con-
ferred, and the right to its exercise would
be defeated by the death of A. For it is
considered as much a nominatim appoint-
ment of the donees of the power to
coupls their names with the gift of the
power by the word “said,” as if they
were named in the gift of the power.
But if, on the other hand, after, or before
a similar appointment of executors, the
clause giving the power had run simply,
to “my executors,” here the power would
survive, being given generally.

It is, moreover, apparent, from the
tenor of the rules laid down by Mr. Sug-
den, and by the approval of them by the
court in Tuinter v. Clark, that a distine-
tion is drawn between executors and other
persons in a fiduciary position, and the
capacity of a power given to the latter to
survive to a single person seems to be
denied. Stress is laid on the so-called
“office” of the executor, as if those who
occupied this position had something of
& quast corporate nature, which did not
extend to trustees generally. And this
view is confirmed by the language of the
text-books. In a recent able treatise on
real estate* it is said : “ Where the power
18 to several persons having a trust capa-
city, or an office in its nature like that of
the executors of a will, susceptible of
survivorship, and any of them die, the
power will survive, unless it is given to
them nominatim, as to A. B. and C. D.,
naming them. In the latter case, the
power would not survive unless it was
coupled with an interest in the donees of
the power.” Tt will be observed here
that the only distinction suggested in this
passage is that already referred to, be-
tween powers coupled with an interest
and bare powers, and that the latter can-
not survive even if given to executors,
if these are mentioned by name. But it

*2 Washburn, R. P., 822 (1st ed).

—
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is further inferrible from the author’s
language that, if there is no interest to
which the power is annexed, it is neces-
sary to survivorship that the donees
should hold an office like that of execu-
tors; and the case of Tainter v. Clark,
and Sugden's rule, before cited, are ex-
pressly referred to and relied upon.

It is, however, difficult to see any force
in this distinction between executors and
other trustees or persons in a fiduciary
capacity. It is true that executors are
commonly said to have an office ; but the
source from which they derive their of-
ficial capacity, namely, the Probate Court,
is precisely that which can give them np
capacity to take by survivorship discre-
tionary powers conferred by will. Exactly
in so far as they have an office they are
the creatures of the Probate Court. But
it is from the testator only that they re-

ceive the power or discretion ; and in this _

respect they do in no whit differ from any
other trastees.
from the testator, and grantees only.
Their relation to the land upon which the
power is to be exercised is like that of
grantees inter vivos, excepting only that
the death of the donor does not revoke
their power, but is the point at which it
is established. This is clear from the
earliest authorities, which distinguished
between the testamentary functions of an
executor and his duties as a grantee;
holding the former capable of passing to
an administrator de bonis non, but the
latter not even divested by the executor’s
renunciation of his office, as this was in-
tended by the court to apply only to his
testamentary duties strictly. Thus, in
the case already referred to, * it was laid
down “that if a man makes a will that
his executors shall alien his lands, there,
if the executors renounce administration
of his goods, yet tliey may alien the land,
for the will of the land is not a testamen-
tary matter.” Nor can it be said that
this case applies only to absolute devises
of the land, for here there was no devise of
land, but only of a power. We ghall, in-
deed, urge later that in this case such a
power should pass to the administrator,

wherever, at least, and to the extent that .

#here was a trust imposed in regard to the

disposition of the proceeds of a testamen-

tary nature ; as we bave already suggested

* 15 Henry 7, 11.

All are equally grantees

that the failure to enforce such a trust at
this early period arose from the then un-
developed state of the powers of a court
of equity ; but the point we make is still
clear, that no distinction was here drawn
between executors and any other trustees,
as to the status 6f a power to sell eonferred
upon them, or, consequently, its capacity
to survive. The same principle appears
also in the cases heretofore cited, of the
survivorship of powers given to sons-in-
law, T feoffees, } and the like. § Indeed,
in the modern -and very exhaustive case
of Conklin v. Egyerton, || the point was
carried so far that such an administrator

| was held incapable to succeed to any

powers involving a discretion conferred on
the executor, although such succession
had been conferred by statute; and this
decision is cited and followed in Tainter
v. Clarkq Greenough v. Welles,** and
other recent cases. But the ground, and
the only one, upon which these cases can
proceed, is, that a broad line is to be
drawn between the office of executor or
administrator, which is conferred by the
court, and the position of the executor
as trustee, grantee, or donee under the will.

We regard, then, any reliance upon
the ““ office” of executors to enable a power
to survive to g single one as placed upon
an unsound basis. On the contrary, we
urge that there is no discrimination be-
tween executors and trustees in regard to
powers, if these relate to testamentary
duties; and that they will survive to a
single trustee as well as to asingle executor.

(To be continued.)

IRISH JURIES.

A blue book has just been issued which
illustrates in a very striking and painful
manner one of the great difficulties of
Irish administration. There are some
things which a Government can do for ®
country, and there are other things which
the people alone can do for themselves:
In the latter category must be placed trial -
by jury. A Government can.supply
judges, but the working of the jury sys-
tem demands the loyal and intelligent
co-operation of the.people. If that 18

t Ante, p. 674
3 Ibid. : B
§ Ante, p. ibid.
Il 21 Weend. 430; 25 id. 224, 282.
€ 10 Cush. 671. .

** 13 Mete. 220.
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wanting, the whole thing breaks down.
It has been said that the object of the
British Constitution is to bring twelve
men into a box, and Ireland has enjoyed
the application of this sacred principle.
It is obvious, however, that the value of
the system depends in a great degree on
the conduct of the twelve men when they
have thus been brought together. The
theory of trial by jury assumes the com-
petence and honesty of the persons who
compose the jury; but even the most
frantical idolater of the institution would
scarcely deny that the consequences are
likely to be disastrous if the jurors fall
below the requisite standard of character
and intelligence. It was held that the
lower classes in Ireland could not be re-
quired to have confidence in the admin-
istration of justiceunless they administered
it themselves. This experiment has now
been in force for a year or two, with the
most deplorable, though most natural,
results ; and anybody who wishes to un-
derstand the paralysis and perversion of
justice which at present prevails in Ire-
land cannot do better than study the Re-
port of the Committee of the House of
Commons on the Irish Jury System which
has just been published.

The first witness examined was Mr.
Hamilton, an Irish barrister, who has had
great experience on the subject. He told
the Committee that there was really no
such thing as trial by jury in Ireland,
and that even the fiction of it would dis-
appear under the slightest strain. The
last two years, he said, had been quiet,
but “in case of any agitation or disturb-

- ance you would have to suspend trial by
Jury altogether.” The result of the pre-
sent system had been to put ‘“a mass of
prejudice, ignorance, and disaffection on
the panel.” In ordinary cases the juries
simply did what the judge directed ; but
in cases where there was any agrarian or
‘other disturbing element there was usually
no finding. The lower -lass of jurors
were either terrified by the Ribbonmen or
were friendly to them ; and there was “to
a considerable extent a sympathy with
crime” on the part of juries. Mr. W.
Ormsby, sub-sheriff of the County and
City of Dublin, gave similar evidence.
Juries were hopelessly ignorant, and it
would be better to abolish them altogether
than go on with the present system. Mr.

" West, - Chairman of Wexford -County,

q o

pointed out that the tendency of the
existing system was to introduce class
feeling into the jury box. A gentleman
in his county fired four pistol-shots at
another, but the accused was represented
as “a favourite of the people,” and got
off easily. His attorney said, “ I put the
frieze-coated gentlemen on the plaintiff,
and made him consent to a plea of guilty
for a common assault.” In short, dis-
agreements and acquittals in the teeth of
evidence are of frequent occurrence. Mr.
De Moleyns, Chairman of the County of
Kilkenny, thought there was a feeling
among the lower sort of jurors that « they
were one class” with the prisoners, and
that they had strong sympathies with
them. He added that jurors were sys-
tematically canvassed by the friends of
Pprisoners, and were “exposed to injuries in
different ways which we hardly appre-
ciate.” Mr. Leahy, Chairman of the
County of Limerick, stated that, with the
new jurors, there was the greatest diffi-
culty even in the clearest cases in getting
a verdict at all. They made all sorts of
excuses for disagreeing— that nobody
actually saw the crime committed, that
there was only one witness, and that was
not enough, and so on. In one case a
Juror . sent a doctor's certificato of his
inability to attend, but he afterwards
turned up because he had been canvassed
by the friends of a prisoner to try to get
him off. Mr. Bolton, Crown Solicitor for
Tipperary, mentioned a case in which
one of the jurors was drunk, and another
was found to have come home from seven
years' penal servitude for cattle-stealing.
He also confirmed other witnesses as to
the frequency of bad acquittals—* sixteen
at Clonmel, and fourteen of them as bad
acquittals as could be pronounced.” Cases
of ‘murderous violence were frequently
reduced by juries to mere ordinaryassaults.
The common cry to jurors on going into
the box was, “ Go in and free the boys.”

The practice of canvassing jurois was
~“ becoming quite alarming in Tipperary,”
“and persons supposed to have influence

were taken on cars round the country
canvassing jurors. Mr. Boyd, another
Crown Solicitor in Tipperary, reported
that canvassing was very largely practised
there, and ¢ very extraordinary” verdicts
were often given. In Kildare a juror
declared that he could not find a prisoner
guilty under any circumstances, because
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“he might himself be guilty of the same
to-morrow.” In Ennis there was a case
of shooting with intent to murder. The
blunderbuss exploded, and the assassin’s
hand was blown off, and was produced in
evidence. The man was acquitted by.a
jury, many of whom ‘“had come twenty
miles to try the boy,” and who immedi-
ately adjourned with his friends to a pub-
lic-house to celebrate the evemt. The
prisoner himself is said to have asked for
his hand back, and the judges remarked
that he might as well have it.

Mr. Murphy, Senior Crown Prosecutor,
Dublin, stated that, as far as his experi-
ence wen$, in any case of agrarian outrage,
faction fight, or serious assault between
farmers or farmers' sons, and so on, there
was very little use in prosecuting in a
great part of the South of Ireland at the
present time.
County of Limerick, for instance, the
population is divided. by an old feud
about the age of a bull into what are
called factions of ‘Three-year-olds” and
“Four-year olds;” and “terrible crimes,
not merely savage assaults, but brutal
murders,have oceurred,and very recently.”
Yet there is a difficulty in repressing
these outrages, because juries will not
convict. Perhaps the strongest evidence
as to the incapacity of the Irish Juries is
that given by Baron Deasy. In Sligo,
he said, there was a case of ejectment on
notice to quit; the notice was the only
point in the case, and was, in fact, ad-
mitted. But the counsel for the defen-
dant got up and implored the jury to
staud between an oppressive landlord and
the widow and orphans ; and the conse-
quence was a verdict for the defendant,
in opposition to the direction from the
judge. The “poor widow” in this case
was a lady of large fortune, with a town-
house in Merrion 8quare, and another
house in the country, and the oppressive
landlord was merely trying to get back
his own property. In Galway the state
of things is said to be truly deplorable.
Out of a panel of 265 jurors, “not one-
fifth were capable of trying any case
whatever, civil or criminal.” In a case of
sheep-stealing, the prisoner's counsel
challenged every man who was decently
dressed and seemed intelligent; the
Crown ohjected to-the ragamuffins ; and
the result was that we went through the
whole of the 265 names without being

‘could not be got after all.

At New DPallas, in the:

able to get a jury.”. Ultimately some
‘“ get asides” were taken in, but a verdict
In an action
for trespass, as to the facts of which there
was no dispute, the jury would not agree
to find any damages; * perhaps,”. says
Baron Deasy, “ because they thought that
the plaintiff, being an hotel-keeper, had
no right to have land at all.” In another
case a son had murdered his father and
signed a confession, but his counsel argued
that the confession was dictated by a sen-
timent which especially animates the Irish
breast, a sense of filia] affection, and that
he had made it to screen his mother, an
old woman aged eighty, who was too
feeble to lift her hand. The prisoner was
acquitted. .

It is clear from this evidence that a
very great mistake was committed in in-
troducing a lower class of jurors into the
box. Itisnot merely that many of these
men are too ignorant and stupid to under-
stand the nature of the cases which they
have to try, but that they act under the

‘impression that they have been brought

there to take care of themselves as a class,
and to see that “poor men” come to no
harm. Mr. Serjeant Armstrong defended
the change in the system on the ground
that “he would do anything to satisfy
the men in the dock that they were to get
a fair trial;” and he drew a touching
picture of a jury, *with not so much a8
a necktie, hardly -a shirt” among them,
trying a prisoner of the same rank, but
“dressed up a little for the occasion.’
He had observed, he said, the good moral
effect of a verdict found by such men,
who were really the peers of the prisoner-
“ A general sigh goes through the gallery
when they find that peasant has convicte
peasant.” There is no doubt a certai®
amcunt of truth in this, and it is of the
utmost importance that men of the lower
classes should be convinced that they
have the same chance of being fairly tr1€
as other people. But it is rather a dal
gerous experiment to put into the hands
of the lower classes, especially when they.
are so ignorant and prejudiced as those ¢
Ireland, the power of thwarting the effort
of justice to reach criminals in their OW>
rank of life; and it is evident that thi
is the use which a great many of the 16%
jurors have made of their privilege.
question is, what is to be done when
peasant will not convict peasant, or 81
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a verdict against one in a civil suit when
his antagonist belongs to a higher class!
In addition to the case of the poor widow
with a town and country house, Baron
Deasy mentioned thres similar cases
which were called before bim, but very
soon after the jury was sworn the land-
lords compromised with their tenants
rather than go on; and he added that he
thought it not improbable that this was
on account of the appearance of the jury.
1t i8 not surprising that, after hearing this
testimony, the Select Committee should

have arrived at the conclusion that the :

qualification of Irish jurors was too low,
and that the system required amendment.
It is possible that some of the alterations
proposed may have a good effect ; but in
the meantime a vast amount of mischief
has been done, and it is to be feared that
any attempt thoroughly to reform the
system. will be keenly resisted— Saturday
Beview.

RAILWAY UNPUNCTUALITY.

At the Manchester County Court (Mr.
J. A. Russell, Q.C., judge) an action was
brought by Mr. Becker, teacher of music,
to recover a sum of 5s. from the London
and Northwestern Railway Company.
The plaintiff, on Friday in Whitsun-week
last, left Victoria Station by one of the
defendants’ trains for Golburn, near War-
rington. The train was timed to arrive
at Newton Bridge at five minutes to
twelve, allowing the plaintiff twenty-seven
minutes to catch the train which left that
place for Golburn. The train, however,
did not arrive at Newton Bridge until
twenty-five minutes past twelve o’clock,
and the plaintiff, in consequence, was
unable to catch his train. The next train
leaving for Golburn was not until twenty-
five minutes past two o’clock, and as this
was too late to enable the plaintiff to keep
an engagement, he took a cab to Golburn.
For this he had te pay 5s., which he now
sought to recover. Mr. Kersley, who
appeared for the railway company, put in
their regulations, by which they stated
that they did not undertake that trains
should start and arrive at the specified
times in the time-tables. His Honour
ruled that these regulations only referred
to ordinary risks, and did not apply to
the case in question. Special notice

ought to bave been given that on that
particular day’ passengers must use the
train at their cwn risk. Passengers had
a right to presume that special care would
be taken to convey them during that week
as at other periods. He desired it to be
known that railway companies had no
right to voluntarily overload their ordi-
nary trains, and if they did the public
had their remedy. A verdict was then
entered for the -plaintiff for the amount
claimed, with costs.—Law Journal.

DOGS IN COURT.

The dog has often been called the friend
of man, but he might more justly be
termed the friend of the lawyers. There
has really been an extraordinary amount
of litigation about the dog. Some few
years ago the head-note to the report of
a dog-biting case in a legal contemporary
formed the subject of mirth throughout
the Temple and Westminster Hall. We
will not trouble our readers with a
réchauffé of Smith v. The Great Eastern
Bailicay Company, because we do mnot
wish to enter upon an inquiry as to the
gender of the plaintiff, the dog, or the cat
in that case, or who it was that was wait-
ing for the train, or whether the porter
kicked the plaintiff, the dog, or the cat
out of the signal box. Before and sinee
our contemporary thus immortalized him-
self, the judges in Westminster Hall have
been worried and bothered as to the
scienter in actions brought to recover
damages for canine assaults In Stokesv.
The Cardiyf Steam Navigation Company,
33 Law J. Rep. N. S. 2 Q. B. 310, the
dog had previously bitten a person in
the presence of some of the servants of
the company; but, as none of those
persons had the control or care of the dog
or of the premises in which the dog was,
or of the defendants’ premises, the court
held that there was no evidence that the
defendants knew of the character and
disposition of the dog. In Gladman v.
Jolnstone, 36 Law J. Rep. N. S. C. P.
150, it was proved that the wife of the
defendant occasionally assisted in her
husband’s business; that the business
was carried on upon the premises
where the dog was kept; and that a
formal complaint as to the mischievous
charaeter of the dog had been made to the

.

- = T L
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defendant’s wife, for the purpose of being
communicated by her to her husband.
The court held that there was evidence in
this case to go to the jury of the defend-
ant's knowledge of the character of his
dog. In Baldwin v. Cussells, 41 Law
J. Rep. N. 8. Exch. 167, the guilty dog
was kept at the stables of the defendant,
under the care and control of the defend-
ant’s coachman ; the defendant supposed
the dog to be harmless, but the coach-
man knew that the dog was of a mischiev-
ous nature. The court held that know-
ledge on the part of such a servant was
enough to fix his master’sliability. Last
week, in the case of Appleby v. Percy, in
the Court of Common Pleas, the defendant
was a licensed victualler, and kept the
dog which bit the plaintiff on the prem-
ises where the defendant carried on busi-
ness. On two former occasions the dog
had flown at customers, who had com-
plained of its conduct to the waiters at
the bar of the public-house. The ques-
tion for the court was whether these
complaints were sufficient to prove the
defendant’s knowledge of the character of
the dog. At wnisi prius, Mr. Justice
Honyman had directed a nonsuit, and
this ruling was upheld by Mr. Justice
Brett. On the other hand, Lord Cole-
ridge and Mr. Justice Keating thought
that there was evidence of the scienter to
go to the jury. Thus we find that, after
repeated discussions in coutrts of law,
eminent judges are at variance upon what
seems to be a very simple peint, and so
we are induced to suppose that this dif-
.ference of judicial opinion is rather the re-
sult of external causes than of the intrinsic
diffizulty of the matter itself. The fact
is, that the injustice of a law which re-
fuses to a plaintiff a remedy for a wrong
unless he can show that somebody else
has previously been the victim of a sim-
ilar wrong, insensibly inclines the minds
of judges to relax the rule. Surely the
time has arrived when the legislature
should be asked to class human beingswith
cattle and sheep, and to protect ¢ person”
to the same extent as it does “ property.”
By 28 and 59 Vict., chap. 60, the owner
of every dog is liable in damages for in-
jury done to any cattle (including horses,
Wright v. Pearson, 38 L. J. Rep. N. 8.,
Q. B. 312) or sheep by his dog, and it is
not necessary for ‘the party seeking such
damages to prove a previous mischievous

propensity in such dog, or the owner's
knowledge of such previous propensity.
No one has ever attempted to show
that this Act has been burdensome or
unfair to owners of dogs; and, if we
may judge from the rarity of actions
under this statute, the effect of it has
been to induce owners of dogs of doubt-
ful character to put an end to the possi-
bility of the dogs doing harm. If the Act
were extended in the way we have sug-
gested, all dogs of a spiteful, snapping or
biting disposition would either be kept
under the control of collar and chain, or
be deemed to be no longer worth the
animal tax. The indignant words of the
Lord Chief Justice, uttered on Monday
last in the case of Hockaday v. Wheeler
—*“What business had a man to keep
a savage brute like this? he might
as well keep a lion” —would then
acquire real potency. As it is, people
seem to be utterly indifferent as to the
safety of their neighbours ; and whenever
a plaintiff seeks damages for the bite of &
dog, the defendant strains every nerve to
prove that, while the whole neighborhood
knew the dog to be an awkward cus-
tomer, the defendant supposed the dog to
be as harmless as a lamb. Meanwhile,
lawyers are frightened by mad dogs in
Fleet Street, while in Westminster Hall
almost as much confusion is sreated by
eminent judges differing on the simplest
and most threadbare question known to
the law.—Law Journal.

In Leonard v. Stover the Supreme Ju-
dicial Court of Massachusetts has recently
decided that the owner of a building with
a roof so constructed that snow and 1€
collecting on it from natural causes W
naturally and probably fall into the ad-
joining highway, is not liable to a perso®
injured by such a fall upon him, whii®
travelling upon the highway, provi
the entire building is at the time let 10 3
tenant who has covenanted to make ‘
needful and proper repairs, internal ar
external.” The same court decided P
Shepley v. Fifty Associates, 101 Mass:
251 ; 3 Am. Rep. 346 and 106 Mass. 194
8 Am. Rep. 318, that if the owner ¢
the building has eontro} of the roof he 1
liable.—Aldany Law Jowrnal.
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CCDIFICATION OF THE LAW OF
NATIONS.

Since our last issue we have received
the Continentul Herald, containing the
first day’s proceedings of the International
Association for the Reform and Codifica-
tion of the Law of Nations. Among the

members present from the United States '

were: Mr. David Dudley Field, Hon.
Charles P. Daly, Judge Peabody, Dr. J.
B. Thompson and Dr. Miles; while from
England and Continental Europe were
present a number of well’known pub-
licists ; and even Japan had one repre-
sentative. The members of the Associa-
tion were welcomed by the President of
the Conseil d’Etat in a very admirable
little speech, which was responded to by
Mr. Field, the President of the Associa:
tion. Aside from the report of the sec-
retary, there was little done beside a con-
siderable, apparently, desultory talk. A
goodly -amount of solid work was however
planned for the session, and we hope it
was accomplished, for however sceptical
we may be about the attainment of the
ultimate object in view, there can be no
doubt that the two associations, whose
meetings have been held this year at
Geneva, are doing a good work. As was
said by M. Carteret, the Cantonal Presi-
dent: ¢ Whatever difficulties there may
be in drawing up a good code of Inter-
national Law, and above all in securing
its vitality and advaneement, there is
room to entertain legitimnate hopes in this
respect. From every quarter there is
something of this sort expected, and—
sign of approaching moral conquests—
from different quarters and under divers
forms, individual or eollective efforts are
being made at the present moment tend-
ing in the same direction: that is to say,
that law should replace force in inter-
national relationships.” — Albany Law
Journal.

CANADA REPORTS.

ONTARIO.

ELECTION CASES.

CorxwaLL ErtcrioNn PETITION.

D. BercIx, Petitioner; v. A. F. Macpoxivrp,
Respondent.

Common Law of Parliement.—The Common Law of
England relating to Parliamentary elections is in
force in this Province.

Agency.—What acts constitute a person an agent in a
Parliamentary election, considered. — Canvassing
combined with cther acts.—An accumulation of
trifling acts.—Attendance at meetinge.—Entrusting
& person with money for election purposes.—Canvas-
sing in company with candidate.

Sub-agents. —When a large and general authority is
given to an agent, the candidate will be held respon-
sible for the acts of sub-agents of such person.

Corrupt practices. — Rule when there appears to have
been general corruption, or only isolated cases of
bribery.--Money given to sub-agents to expend
without accompanying directions.—Colourable pur-
chases.—Colourable charity and liberality.— Loans
of money.—Hiring conveyances to take voters
to poll.

Costs.—Costs should follow event, although the personal
charges against the respondent fail, unless put in
wantonly, or unless expense of trial has been
thereby increased.

[CorNwALL, Sept. 3-7, 1874.—SpRAGGE, c.]

The petition contained the usual charges, but
the seat was not claimed by the petitioner, who
was the unsuccessful candidate. The case was
tried at Cornwall before the Chancellor.

James Bethune and McIntyre appeared for the
petitioner, .

Harrison, Q. C., D. B. Maclennan and
H. 8. Macdonuld, for the respondent.

SpRAGGE, C.—The anquiry divided itself
into two branches. 1st. That relating to the
question of agency. 2nd. That relating to the
commission of corrupt practices.

‘With reference to the question of agency,
the contention of the Counsel for the
respondent, that what was known as the
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Common Law of Parlinment does not apply
to elections to the House of Commons, can
not, in my opinion, be supported. It would
be more accurate to refer to this law as the
Common Law of Ingland relating to Parlia-
mentary elections, and in the absence of any
expressed inlention to the contrary, it must
be held to come within the Provincial en-
actments introducing generally the Common
Law of England. Reg. v. Gamble & Boulton,
9 U. C. Q. B. 546, is an authority in support
of this view.

The law of agency as regards Parlinmentary

elections is not the ordinary law of agency, but :

a special law. The usual rule is, that where
an agent acts contrary to hisinstructions, the
principal is not bound ; but in Parliamentary
agency it is different, for there the principal is
liable for all acts of the agent whatsocever, even
though they be done contrary to his express
instructions. (His Lordship referred to the
remarks of Bluckburn, J., in the Bewdley
Case, 1 O'M. & H. 16.)

As to the evidence of agency, mere can-
vassing of itself does not prove agency, but
it tends to prove it. An act, however trifling
in itself, may be evidence of agency,—and a
number of acts, no one of which might in itself
be conclusive evidence, may together amount
to proof. It is hardly necessary to observe that
an agent need not be a paid agent.

In this case Mr, D. B. Maclennan was an
agent for whose acts the respondent was respon-
sible.  Mr. Maclennan was instramental in
overcoming the reluctance of the respondent to
become a candidate. He acted with the respon-
dent in various matters connected with the
election ; went to the factories at Cornwall
with him ; canvassed part of the town ; went
to the meetings at St. Andrews with the re-
spondent ; held meetings for the promotion
of the clection at his office, at which the respon-
dent personally attended. It was a clear case
of agency. KEven two or three of these circum-
stances alone, perhaps even one, without the
others, would establish ageney clearly, There
was no aathority from the respondent to Mac-
lennan to corrupt the constituency, but there
was no necessity for this authority in order to
render the respondent liable for corrupt acts
done by Maclennan.

The entrusting of large sums of money, as
has been done in some cases in England, is
only one of the modes of appointing a chief
agent, and is not esséntial to such appointment.

Henry Sandfield Macdonald must also be con-
sidered as an agent of the respondent. He can-
vassed the township with the approbation of

the respondent. He drove the respondent
through the township and introduced him to
voters, and he did not on these occasions accom-
pany the respondent as a mere driver, for the
respondent on two orthree occasions waited for
his convenience, showing that his personal
attendance was considered desirable. He took
so active a part in the election that he con-
sidered himself justified in calling the meetings
at St. Andrews. At the first meeting he sug-
gested to those present what should be done
to further the election ; at the second he exam-
ined the results of the canvass. The evidence
of agency was very cogent.

I think the general authority given to D. B.
Maclennan and H. Sandfield Macdonald em-
powered them to employ sub-agents, for whose
acts the respondent would be liable in like
manner as for their own acts.

Besides Mr. D. B. Maclennan and Mr. Henry
Sandfield Macdonald, th:e sub-agents appcinted
by them, and those who were appointed
canvassers at the meetings in St. An-
drews and in town must also be considered
agents for whom the respondent is answerable.

With reference to the first meeting at St.
Andrews, it has been said that it was not
regularly convened. Certainly there was less
regularity and formality about its calling than
is usual in such cases. But this regularity or
formality is by no means necessary. If the
meeting assembles, and has the sanction of the
candidate, this is sufficient to render the candi-
date liable for its acts, and those of agents
appointed by it. The object of the meetings
at St. Andrews was to secure a canvass of
the township, not merely to discuss election
matters. .

Where the number of those present at &
meeting is very large, that is a reason why al}
present should not be considered as being ap-
pointed agents. It is clear in this case that
the whole 150 or 260 present ut the meeting
were not appointed agents; certain of them
only were requested to convass their neighb-
bourhoods, and, to use the words of a witnesss
¢ to interest themselves in the election.”” It is
these persons alone who can be considered 88
agents. It is immaterial whether a committe®
be formally or informally appointed. It is suffi-
cient if certain duties be assigned to its mem*
bers and the candidate sanction this assign”
mert of duties. Here the regpondent drove
out to the meetings with Mr. D. B. Maclen’
nan, one of his chief agents. He was pl‘ese“t
during the meetings, and was there undoubted”
ly to further his owa election. He cannot b
considered as a mere spectator. Being present
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at the meetings, he must be presumed to have
been cognizant of all that was dene, and there-
fore must be considered as having acquiesced in
all that was done. Even if the respondent had
npt been present himself, the presence of his
chief agents, Maclennan and Henry Sandfield
Macdonald, would have rendered him liable
for the action of the meeting. We must not
look at the form but at the substance of what
took place. And I think that the canvassers
appointed at the St. Andrews meetings anust
be considered as agents for whom the respond-
ent isresponsible. The Westminster Case,1 0'M.
& H., 89, and the Wigan Case, ib., 188, do not
apply. In those cases the associations were
without doubt voluntary.

As to the meetings at Maclennan & Macdon-
ald’s office in Cornwall, the persons who at-
tended those meetings must be deemed agents
of the respondent. These persons examined
the voters’ lists, appointed canvassers, and re-
ceived reports of his canvass. The usual formal-
ities, as to calling together the meetings, and the
transaction of business, appear to have been ob-
served, butthis was unnecessary. Therespondent
acquiesced in the acts done. (His Lordship here
read the remarks of Blackburn, J., on the defini-
tions of agency in the Tawunton Case, 10’M. & H.,
185-6 ; also the remarks of Willes J., as to the
responsibility of a candidate for the acts of
his agentsin the Coventry Case, ib., 107.)

As to the second branch of the case, namely,
that relating to the commission of corrupt
practices, these consist prineipally of acts
of bribery. Bribery is not confined to the
actual giving of money. Being an unlawful
act, it is to e expected that attempts will
be made to conceal it from the light of day.
The Courts, therefore, have always examined
the various acts connected with the transac-
tion, to see whether there is a corrupt
motive. Where a grossly inadequate price
has been paid for work, or for an article,
it is clearly bribery. And in the present case
several instances of such bribery occur. In
considering the question of corrupt practices as
affecting any particular election, we should
also examine the whole evidence carefully to
ascertain the mode and spirit in which the
election contest has been carried on ; whether
it has been on the whole pure and free from
corruption, or whether there has been a general
laxity of principle and evident disregard of the
law. When the corrupt acts are isolated much
greater strictness of proof will be required.

One thing that strikes me in this case is the
large sum expended by the two chief agents of

s

the respondent, a sum averaging about $3 a
head for the votes polled for the respondent.

Large amounts were also paid without any
express directions as to their application,
amounts which would not be required for any
legitimate use. In the case of Donald Miles
MecMillan, for example, the words used upon
the money being handed to him were ‘¢ Here,
you may require it.”’ If this money were ap-
plied improperly, it must be considered that it
was intended so to be applied.

Again, when Henry Sandfield Macdonald,
having ‘‘heard that the North West Corner
was corrupt,” gave $140 or $150 to George
McDonald, of Molinette, to expend there with-
out any directions as to the mode of expendi-
ture, the omly inference must be that it was to
be expended in order to corrupt. This infer-
ence is supported by the statement of George
McDonald, who, on being asked why he ac-
cepted the money, replied that he was appre-
hensive that the other side were going to
bribe,” which implies that he considered his
side should do se as well.

There were many similar cases in which con-
siderable sums of money were paid without
directions asto the application, but it is un-
necessary to dwell upon these further than for
the purpose of showing the general spirit in
which the contest was carried on on behalf of
the respondent. In the case of Gilbert Run-
nions bribery with the knowledge and consent
of Henry Sandfield Macdonald, one of the chief
agents of the respondent, is proved.

Henry Sandfield Macdonald, when he handed
the money to George McDonald, named Run-
nions as a person to whom money should be
given. And the money was paid to Runnions
by G. McDonald, as Runnions admits. This is
the same as if H. S. Macdonald gave it himself.

The evidence of George McDonald and that
of Runnions differs as to the amount paid, but
this is immaterial—money was paid.

In other cases Henry Sandfield Macdonald left
the giving of the money to George McDonald
‘““on discretion.” This was a direct appoint-
ment of George McDonald as agent. Andin
exercise of this discretion, Geerge McDouald
bribed Cannon and the two Worleys.

The payments by Donald Miles McMillan to
the Clines and to Murray are other instances of’
bribery. In the case of the Clines, McMillan
paid money to them, oras he afterwards says to-
one of them, nominslly for the purchase of oats,
but at the time of the alleged purchase no-
quantity of oats was named, no time for deli-
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very was specified, no receipt for the money
was taken, and no oats have as a matter ot fact
been delivered ; the alleged purchase was un-
doubtedly a mere colourable proceeding. The
fact that the Clines and Murray declared their
intention to vote fur the respondent does not
affect the case.

Again, the payment of §10 to Alguire by
Henry Sandfield Macdonald falls within the rule
of inordinate and excessive payment. Where
$4 or $5 would have been sufficient, the excess
must be considered as given for some other
purpose, which purpose was ‘‘ corrupt.”

The payment of $50 to the Rev. Mr. Smith,
I think, falls within the rule as to ‘¢ colourable
charity,” or “colourable liberality,” referred to
in the cases, and was therefore given with a
corrupt motive.

With reference to the loans of small sums
to various persons, we must of course take into
consideration that the firm of Maclennan &
Macdonald was in the habit of lending small
sums. But the lending of various sums amount-
ing to $210 at 6 per cent., is certainly suspi-
cious, since it is admitted by Mr. Macdonald
that the current rate was 8 per cent., and no
reason is given why 6 per cent. only was asked.
I think the reasonable inference must be that the
loans were made with a view to the election. It
is not necessary, however, to lay much stress
upon these transactions.

The loan of 8150 to Depuis is very clearly a !

case of bribery by Duncan G. McDonald, a sub-
agent. The loan was for two years, without
interest, a note being given to secure re-pay-
ment. The note was origirally drawn payable
with interest, but this waschanged. Depuis says
in his evidence that McDonald *‘ got nothing
but my vote for the money.” Isnot thisa
stipulation that Depuis should have the loan
without interest if he would vote? Was it not
a present of the two years’ interest ?

Again, Morrisette was an active agent. He
attended the meetings at Maclennan & Macdon-
ald’s office in Cornwall. He examined the voters’
lists. He had 8140 entrusted to him. As to the
disposition of this money he gives a very con-
fused account, but the promise of 815 to Fitz-
patrick’s daughter was clearly an offer of a
bribe. . He said he would give the money if

he got her father to vote, and the offer of a bribe
1s equivalent to a bribe, although it requires
clearer amd stronger evigence to support it.

The payment of moﬁéy by Wood to Aaron

Walsh was also illegal. Here the note en-
dorsed by Walsh was paid by him 25 years ago,

He considered the payment a hardship, but he
does not deny his liability. The fact that the
money paid by Wood was not furnished by the
respondent or either of his chief agents, makes
no difference. The endeavour by Wood to re-
store friendship was undoubtedly doune to in-
fluence the vote. '

In the case of Alexander McDonald, the ex-
ercise of forbearance in pressing the judgment
in the hands of Maclennan & Macdonald was
evidently with the view of influencing the vote.

These cases cf bribery are sufficient to render
the election of the respondent void, and 1
shall only make a few remarks on the other
circumstances disclosed in evidence.

The treatment of Heath was a gross wrong,
and one of those stratagems inexplicable to
right thinking men. The case of Charleg Mul-
lins was also a very grosscase. A stratagem
was used in inducing him to get into the sleigh
driven by Graut, and in spite of his remon-
strances he was driven into the country and
thereby prevented from voting. I consider the
conduct of Donald McMillan, a justice of the
peace, who was present, and knew that an out-
rage was about to be committed, and yet did
not interfere, as deserving of the strongest cen-
sure. The case is as gross a one as can well be
conceived.

As to the hiring of the special train, I think
there was no personal impropriety in the case:
A mere hiring of a conveyance to carry votersis
not an act wrong in itself, and wonld not be so
at all Lut for the express provisions of the law.
And I'am inclined to think that the hiring in
this instance does not fall within the meaning
of the law, and that it is the same as the case
of one sending his own carriage.

I am not required in this case to say whether
the corruption was so general as that the elec-
tion should on that account be set aside, but
an election may undoubtedly be void on that
ground : Bradford Case, 1 O'M. & H. 40.

I exonerate the respandent personally from
any complicity in the corrupt acts committed,
but I think that it is my duty to say thatl
can scarcely conceive that Mr. D. B. Maclennan
and Mr. H. 8. Macdonald would have acted in
the manner in which they appear to have acted at
this election if they had appreciated the gravity
of the acts committed by them.

My judgment, therefore, is‘that the election
is void. Costs to be paid by the respondent.

I do not think that the fact that the persolm'l
charges against the respondent have failed
should alter the usual rule that costs folloW
the event. The expense of the trial has not
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been increased by these personal charges, and
they have not been put in wantonly, in order to
wound the feelings of the respondent ; if they
had been, that might have altered the case.
These charges also are usual, and are excusable
on the ground that the opposite party is gener-
aily ignorant of what is done by the respond-
eut, and in order that evidence affecting the
candidate personally may be given these charges
must be made in the petition. In thus decid-
ing as to costs, I am following & principle laid
down by me in a case of Ashworth v. dshworth,
which came before me in Chancery.

Election set aside.

N1acArA ErecTiON PETITION.
NEeIL BLACK ET AL., Petitioners, v. J. B. PLuuB,
Respondent.

Agency—Sub-agency—To what extent—Costs.

Held that a candidate is responsible for the corrupt
acts of sub-agents and persons acting under them.

Sembls, that no limit can be placed to the number
of parties through whom the sub-agency may extend,
even though the chain is not purposely lengthened.

The learned Judge declined to decide what witness
fees should be paid by the respondent, thinking it to be
the province of the taxing master on taxation, after
hearing both parties, to decide what witnesses to allow
or disallow, as in ordinary cases.

[N1aG4ARA, Oct. 20-22, 1874.—~Haaarty, C. J. C. P.]

The respondent placed a sum of money in
the hands of one Gunn, who was the Secretary
of a Manufacturing Company, of which the
respondent was President, to be used as might
be required for the expenses of theelectionaswell
as for the use of the Company and for that of
the respondent’s household, should it be re-
quired for the latter purposes, whilst the re-
spondent was engaged in the contest, which
occupied all his attention. There was no Bank
agency in the neighborhood. Gunn, being a
stranger in the locality, and having had no ex-
perience in election matters, handed $1,200 of
the sum he so received to one Wilson, who was
pointed out to him as a strong friend of the re-
spondent, and who bore a high character, with
instructions that the.money was to be used for
the legitimate expenses of the election. The

‘ respondent was not aware that this money had
been given to Wilson, er of how he had dis-
posed of it, until long after the election. Wilson
distributed part of the money in large sums
among active political frisnds of the respondent,
but he did not direct them ‘as to how the
money was to be spent. “With the rest he paid

various election expenses  and returned a
balance to Gunn. The respondent had repeat-
edly urged upon his friends his desire that no
money should be spent improperly.

No acts of bribery sufficient to avoid the
election were proved, except a few cases by
some of the parties to whom Wilson had given
money, but these persons were not agents ex-
cept they became so through the acts of Gunn
snd Wilson.

Hodgins, Q.C., and J. G. Currie appeared
for the petitioners.

C. Robinson, Q.C., and O'Brien for the re.
spondent.

It was admitted that if the respondent was
responsible for the acts of the parties who had
received money from Wilson, and had been
guilty of bribery, the election must be set aside ;
and the arguments were mainly directed to
this point.

C. Robinson, Q.C. There is no evidence of
wide-spread corruption here, nor under the cir-
cumstances has the expenditure been large, and
everything negatives any improper acts or mo-
tives on the part of the respondent, or any sus-
picion that money was being spent improperly.
The money was given Gunn in good faith, and
he in like manner gave part of it to Wilson.
There is no authority for making a respondent
liable for the acts of the agent of a sub-agent.
The Bewdley Case, 1 O'M. & H. 16, does not go
that length, nor the Cornwall Case, (infra.) 1fso
responsible, where is the limit to his liability ?
It might be different if it were shown that the
sub-agency had been extended purposely, but
that was not the case here.

Hodgins, Q.C. The placing a large sum of
money in the hands of Gunn without over-
looking its expenditure, wasan act of careless-
ness which was evidence of wilful blindness
on the part of the respondent. Gunn was only
the conduit pipe through whom the money
went to Wilson, who was in effect the agent,
and his sub-agents committed acts of bribery
for which respondent was responsible to the
extent of his seat.

Hacaxrry, C. J. Q. P.—This constituency
consists of the town and township of Niagara.
Six hundred and forty-two persons voted, and
the respondent had a majority of thirty. The
respondent agreed to come forward on the 12th
January, the polling took place on the 20th
of January. The respondent is Chairman of
the Stecel Works Company, of which My,
Gunn is Secretary, and acts as local Treasurer,
He was appoiuted on the 1st of January,and only
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came to reside in Niagara on the 15th of Jan-
uary last. There is ro bank agency or express
office here. : "
On the 26th January respondent sent Gun

to Toronto with a letter to Mr. Gzowski, a
stockholder and director of the Company. Re-
spondent told Gunn that money would be
wanted for the general purposes of the election,
and also for his own purposes and for the Steel
Works. He had men then at work on his ewn
premises. Gunn presented the letter to Mr.
Gzowski, who went with him to the Montreal
Bank and spoke to the manager, who then gave
Gunn $1,992.50, and he informed respondent
thereof. The latter authorized Gunn to dis-
burse money required for the election, caution-
ing him distinctly to see that none of the money
was used for anything but perfectly lawful
purposes, and on several subsequent occasions
said the same thing.

The respondent was very busy about the
election, and nothing whatever seems to have
taken place between them as to the subsequent
expenditure. Gunn knew hardly any one in
Niagara, and next day, at the suggestion of
one Burk, and others; handed $1,200 of this
money to Dr. Wilsou, a well-known physician
here, and respondent’s medical adviser, think-
ing he was the proper person to deposit it with
for lawful expenses, taking no receipt. Gunn
says he had no idea or intention that the
money should he improperly spent. He after-
‘wards paid scveral hundred dollars more for
various expenses—printing, and some very
heavy livery bills. He gave $100 back to re-
-spondent, and after paying all the calls upon
him had a balance of over $100 on hand, which
he applied to other matters not connected with
the election.

Dr. Wilson admits the receipt of this
money, understanding that it was to be
used for election purposes, not unlawfully; and
he says he did not know whose money it was.
The Doctor sent §250 of this money to one
Lowry, in the St. David’s division, sending it
in an envelope by one Murphy without any
letter or message, simply addressed to Lowry.
Murphy swears he gave it to Lowry, not know-
ing there was morey in it. Wilson also gave
$250 to Thomas Hiscott, in the division of
Virgil, without any instructions; and also
$200 to Longhurst, in the remaining, Queens-
ton, division. He also paid $100 to Thos.
Burk, $40 to J. T. Kirby, for expenses, and
One Kennell, a non-
elector, was paid $100 for services, and Wilson
returned $28 or $29 to Gunn,

Dr. Wilson says he did not intend to use the
money for improper purposes, as he is opposed
to such. He thought the parties to whom he
paid it were responsible persons. He gave no
instructions to the persons to whom he gave the
money, how they were to use it, nor did he ask
how it was used. With the money so received,
Longhurst, as his evidence shows, -committed
several clear acts of bribery, and disposed of
some of the money in a most suspicious way,
giving his nephew, a voter, $60 of it, telling
him to do as he liked with it, meaning about
the election ; and $70 to another man, much in
the same way, never asking any account of it.

Out of this $250 given to Lowry he returns
$55. He says he paid one Stuart, after the
election, for lawful expenses, horse hire, lights
and fuel, $130, but he can tell nothing about
whether the claim was real or false, or any-
thing about this man Stuart. Lowry, in my
Judgment, committed at least one act amount-
ing to bribery in Mrs. Hanniwell’s case.

In the third case, that of the money given to
Hiscott, for the Virgil division, ome Walter
Thompson says that he found $250 in an open
box in his stable. Just before he saw Hiscott
standing in the road, and no doubt the latter
placed it there. This money Thompson di-
vided among five or six people the night before
the polling, telling them to go to work at once.
He made no inquiry how it was spent, nor was
any attempt made to prove that it was spent
honestly. .

Bribery was also committed by Robert Best
to the extent of $40, but I do not consider that
the respondent was in any way affected by it.

The respondent was examined and gave 8
full account of his candidature. He said from
the beginning he was determined to make or
ganction no illegal expenditure, and repeatedly
announced this his resolution both publicly
and privately (in this he is fully corroborated)
that this was his first experience in elections
and he had no idea of the costs. There weré
certain charges made against him as 0
transactions in Albany, which he found it 8b-
solutely necessary to refute publicly before the
electors, and in the short space before the poll-
ing he spent three daysin the United States
getting evidence, and had to spend a great d
in printing. There was no local paper or P"in?'
ing office, which caused more expense. His
whole expenses, he said, were between $2,000
and $2,100, $1,800 being spent through Gun
He himself paid a St. Catharines paper 1
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printing in "April last ‘$100, a shorthand re- |

porter $50, and mecessary telegraphing - from
$75 to $100. His personal expenses were un-
der 85. vt

He denied any act of bribery, direct or in-
direct, or any knowledge thereof, and as to
treating he only spent 70 or 80 cents, and that
T think was not for any purpose or motive con-
nected with the election. No attempt was
made to prove any personal knowledge on his
part of ¢ny of the specific wrongful acts or pay-
ments. He says that until quite lately, in
fact the last week or'two, he did not believe
the petition would be proceeded with, and
never, till he found it was really coming to
trial did he make any enquiry asto the charges.
He and Gunn both state that it was only with-
in this period that he was made aware how
Gunn had disposed of his money. He never
suspected or knew that these sums were paid
to Dr. Wilson, or disposed of by him as proved.
He accounts for his ignorance by stating that
he had perfect confidence in Gunn's intelli-
gence and integrity, and having given Gunn
explicit instructions not to spend any money
illegally he did not think that anything was
wrong ; that his cash transactions were very
large, and that his general habit was not to
close up or balance his accounts till the end of
each year, and so he had not yet examined how
the cash stood with Gunn. When he discov-
ered the amount that had actually been ex-
pended he says he was much surprised, and
thought it was altogether too large.

1 think the respordent, under the peculiar
circumstances of his canvass, has satisfactorily
accounted for his not having personally super-
intended Gunn's expenditure during the
election.

On a review of the whole evidence, I see no
reason to doubt the respondent’s very emphatic
denial of any corrupt motive or intention. I
accept his declaration that he entered into the
contest intending to spend no m.oney illegally,
and that he was in no way cognizant of any
illegal act.

It remains to be considered whether his elec-
tion is to be avoided for the undoubtedly cor-
rupt acts of some of his friends.

Assuming for argument’s sake that neither
Gunn nor Wilsonactually intended to violate the
law, I cannot conceive how they could have taken
any course 8o calculated toarouse suspicion and to
make what they say was meant to be right ap-
pear to be wrong as the course they did
adopt. The respondent trusts Gunn with the

disbursing of his moneys. The latter, on
somebody’s suggestion, hands %1,200 of it to
Dr. Wilson in the vaguest manmner, giving no
directions, and mnever enquiring as to its ein-
ployment. If he made Wilson the paymaster,
it is'not easy to see why he did not' refer par-
ties coming with claims for lawful expensesito
Wilson.. He paid them himself without en-
quiring whether the large sum given to Wilson
was or was not exhausted. He never asked for
an account from Wilson, but let him do as he
pleased.. I.look upon the relation of both
Gunn and Wilson to the respondent  in the
same light, and I think the latter is as clearly
responsible for what Wilson did as if Gunn had
done the same act—when Wilson gives to Long-
hurst (for exawple) $200 to use as he might
please, about the election, of course in the pro-
motion of respondent’s interests. With part of
this moncy Longhurst comits several clear
acts of bribery.

My strong impression is that the agency con-
tinues under these circumstances, and the re-
spondent’s election must be affected thereby.
The same might be said in Lowry’s case and in
Hiscott's,  whom Dr. Wilson was pleagsed to
trust with $250 for the Virgil division, to be
expended as he pleased. The placing of it in
Thompson’s stable to be found by the latter can
hardly be referable to a transaction intended to
be honest, and the subsequent distribution of it
by Thompson raises the gravest suspicion that
the whole proceeding was intended to be an
evasion of the law, and resulted in an illegal
expenditure,

If I do not hold the agency to continue in
the case, I think I would be as faras in me lies
rendering a wholesome law inoperative and
opening a wide door to corrupt acts.

The Bewdley Case, 1 O'Malley & Hardcastle,
18, I think strongly supports this view. Sir
Colin Blackburn's judgment is very explicit.
There the respondent deposited a large sum ir
the hands of one Pardoe, directing him in his
letter to apply the money honestly, but not
exercising, either personally or otherwise, any
control over thie manner in which this money
was spent, etc., not in fact knowing how it was
spent. He then says, ** I can come to no other
conclusion than that the respondent made Par-
doe his agent for the election, to almost the
fullest extent to which agency can be given,
A persen proved to be an agent to this extent is
not only himself an agent for the candidate,
but aiso makes those agents whom he employs.
» # ¢  Ap agent employed 50 exten.-
sively as is shown here makes the candidate
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responsible not only for his own acts, but also
for the acts of those whom he, the agent, did so
employ”’; ¢‘ even though they are persons whom
the candidate might not know, or be brought into
personal contact with. The analogy that I put
in the course of the case is a strong one. I
mean that of the liability of the sheriff for the
under sheriff, where he is not merely respon-
sible for the acts which he himself has done,
but also for the acts of those whom the under
sheriff employs is not only responsible for the
acts done by virtue of the mandate, but also
for the acts done under colour of the mandate,
matters which have been carried very far in-
deed in relation to the sheriff. 1 think these
principles must govern this case.”

I do not think that bribery prevailed exten-
sively ; most likely large portions of the money
proved to have been paid to certain individuals
did not go beyond the payees. 1 shall report
that the respondent was not duly elected, and
that his election is void, and that he must pay
the costs of the petition ; that no corrupt prac-
tices took place with his assent or knowledge ;
and that corrupt acts were committed by Wm.
Longhurst, and David Lowry, and Robert Best.
I am inclined to look leniently on the loans
made by Best. He very frankly told his story,
and honestly put the worst construction on what
he did, although many others would probably
have insisted it was all right. After much con-
sideration, I have decided not to report Walter
Thompson or Murray Fields, but 1 think the
disposition of the money they received was most
reprehensible,

It was urged upon me by Mr. Robinson that I
should make some special order as to the costs of
certain witnesses said to have been subpeenaed
for to be in court, but who were not called by the
petitioners. I do not see that I have any material
before me to warrant my making any order now

“beyond directing, as I do direct, that no costs
be allowed petitioners for any witnesses sum-
moned or in attendance, respecting any charge
of undue influence, threatening with loss of
office, salary or income, or