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DIARY FOR JANUARY.

1. 8at... Circumcision. Taxes to be computed from this
date.
2. SUN. 2nd Sunday after Christmas.

8. Mon. Municipal Elections, Heir and Devisee Court
beging. County Court Term begins.
Wed. Epiphany.

., Sat... County Court Term ends. Last day for Town-
ship, Village and Town Clerk to make return
to Conuty Clerk.

9. SUN. Ist Sunday after Epiphany.

10. Mon. Election of Police Trustees in Police Villages.

12. Wed. Election of School Trustees.

15. Sat... Treasurer and Cham. of Municipalities te make
returns to Board of Auditors of School Rep.
to be made to Local Superintendent.

16. SUN. 2nd Sunday after Epiphany.

17, Mon. Members of Municipal Councils (except Coun-
ties) and Trustees of Police Villages to hold
1st meeting.

@

22. Sat.., Articlts, &c., to be left with Sec. Law Society.
23, SUN. 3rd Sunday after Epiphany.
25. Tues. Conversion of St. Paul. 1st Meeting of County
Councils.
28. Sat... School Finance Report to Board of Auditors.
* Last day for Non-Residents to give list of
their lands.
80. SUN. 4th Sunday after Epiphany.
Jocal Gonrts’
The Local Comts
AND

MUNICIPAL GAZETTE.

JANUARY, 1870.

DUTY OF CLERKS IN “SPECIAL SUM-
MONS” CASES.

We understand that there is some differ-
ence of opinion respecting the duty of clerks,
as to entry of judgment in undefended cases
commenced by * Special Summons,” and we
have received communications soliciting our
views on the subject.

The question shapes itself thus: Is a Divi-
sion Court clerk obliged, without previous
notice from plaintiff to do so, to enter judgment
against defendant on a * Special Summons”
immediately after the twelfth, seventeenth or
twenty-first days, respectively, after service of
the summons, defendant not giving any notice
of disputing claim, notice of set off, or other
defence? We might briefly reply, by an
%nswer in the negative, but this would be
Bearcely gatisfactory. Mr. O'Brien, in his
Totes on the laté Division Court Act, thus

’refers to the point :—

“This judgment may be signed by the Clerk
& the instance and request, it is to be supposed,
of the plaintiff, when the proper time arrives, and
Dot by the Clerk, as a matter of course, It might
be that a request might be made on the entry of

the claim that the clerk should sign judgment if
defendant should fail to give notice of disputed
claim, but the Clerk, if he consents to act on s
request thus made in advance, should protect
himself by having it in writing.”

We would add that, though the clerk cannot
upon his own mere motion enter judgment, the
circumstances under which he receives a claim
must always be taken into consideration in
determining whether he has or has not had
directions, or been requiréd by the plaintiff to
enter judgment. The operative part of the
Division Court system is mainly worked out
by officers who in some respects océupy a
position, as respects plaintiff, similar to that
of an attorney to his client. If, therefore, &
clerk was directed by plaintiff to sue and get
judgment for him as soon as possible; or
even if he received a deposit sufficient to
cover the charges for entering judgment, the
not unnatural inference would be that there
was in effect an authority and direction given
to enter judgment; or if direction was given
to proceed against the defendant under the
second section of the late act, or the like, a
direction to enter judgment might be inferred.
We would advise parties and officers to act on
the hint thrown out in Mr. O'Brien’s note,
already referred to—the plaintiff giving ex-
press direction to proceed by Special Sum-
mons to judgment and execution without
delay ; the officers, when possible, taking this
divection in writing from the plaintiff or his
agent.

THE NEW CHANCERY JUDGES.

The recent appointment of Mr. Spragge to
the Chancellorship, and Mr. Strong to the seat
vacated by Mr. Spragge’s promotion, will give
great satisfaction. The present Chancellor
has risen step by step to his present high
position, and none will grudge him his well-
earned honors. The hopes of his many friends
that his services would unot be overlooked
on the first available occasion have not been
disappointed, and amongst the profession the
elevation of this able, conscientious and most
pains-taking judge—a man who has de-
servedly won the respect and regard of all—
meets with general and hearty approval.

The new Vice-Chancellor has established &
reputation second to none as an equity counsel;
and the Equity Bench, as well as the Court of
Appeal, will be greatly strengthened by the
learning and talent that he will add to them.
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T'he Chancellor took his oath of office at
Ottawa, but Mr. Strong was sworn in at Os-
goode Hall. The Bar was largely represented,
and after the formal part of the proceedings
were concluded, Hon. J. H. Cameron, Q.C.,,
on behalf of the profession (we copy from one
of the daily papers),

¢ Offered the congratulations of the bar to the
Chancellor. He said that if anythiug could
lessen the pain felt at loss of the able and well-
beloved man who had last filled the high office of
Chancellor 8o well, it would be the wisely and
well-ordered action of the goversment in the
choice of his sucosssor. It gavehim (Mr. Came-
ron) particular pleasure to be the mediym of
conveying the expresson of the Bar’s feeling
towards his Lordship. There was no member
of the Bar who had bhad so long and intimate
acquaintacce of his Lordship’s career. He
(Mr. Cameron had been first his Lordship’s
student, then his partner, and lastly a practition-
er in his court—bis whole acquaintance exiend-
ing over half the time allotted to man. He could,
therefore, well appreciate the high qualities of
his Lordship, and know how well and honorably
he had performed his duties. He cordially join-
ed in the wish which he offered on behalf of the
Bar, that his Lordship might live long and
happily to enjoy the office to which he had been
appointed and which he was 80 competent to fill.

Mr. Cameron, addressing Vice-Chaycellor
Strong, also tendered the warmest congratu-
lations of the profession. The Chancellor had
been so long in an official position, that there
were few members of the bar who could remem-
ber him at the Bar. Mr. Strong, however, was
fresh from the legal arena and its contests, and
*so seemed nearer to the profession. He consid-
ered that the Bench bad a material asgistance
in the appointment of a Judge who wag jn the
full vigor of manhood, and eminently jn the
possession of mental and physical strength, He
hoped the Vice-Chancellor would long jive to
to enjoy his new dignity.

The Chancellor briefly returned thanks, say-
ing that he could not make a return jp set
words and phrases, as the congratulationg of the
Bar had taken him by surprise. His Lovdship
then referred in touching terms to the worth
and talent, the kindly heart, and amiable quali-
tier of the late Chancellor. He said he trysted
he would receive assistance from his ¢olleagues
in the discharge of his important and operous
duties, and then expressed the admiration he
had slways felt for the Bar of Ontario—ip which
could be found legal talent of which any nation
might feel a just pride.

Mr. V. C. Strong also returned thapks for
the expression of good will towards himgelf, and
hoped that the same would continue, There
could be notbing more assuringtoa J udge enter-
ing upon his duties than such manifestations as
the present. He should always conserye the
privileges of the Bar, feeling that thereby he was
best securing the ends of Justice.”

SELECTIONS.

THE ALABAMA CLAIMS.

What are the “ Alabama claims?’ If the
case of the United States of Americav. Great
Britain were now before some tribunal of
competent jurisdiction, what are the precise
claims that we should make, on what grounds
should we urge them, and what award should
we reasonably and fairly expect from an intel-
ligent arbitrator ? The failure of the recent
attempt at negotiation having set the whole
subject once more afloat, it is well to consider
where we stand, and what is the next thing
to be done. No one can suppose that a claim
so large in amount, and so well founded in
justice, can be waived or abandoned on our
part.

It is very frequently said, that, in the pre-.
sent condition of thecase, there is no occasion
for us to do any thing at all ; and this sugges-
tion is usually received with great favor, as if
it embodied a large amount of practical wis-
dom* We are usually .told that our claim is
one that will “keep;” that England has es-
tablished a precedent that we can follow here-
after with much advantage to ourselves, and
much inconvenienee to her; that, in effect, we
have put her under heavy bonds to keep the
peace, and be of good behavior towards all the
world ; that, if ever she should venture into a
war with any other power, we can cover the
ocean with Alabamas, and fearfully retaliate |
upon her the wrong that she has done us.
This is equivalent to saying that the question
between the two nations, which has already
produced so much exasperation on both sides,
and which involves such large pecuniary inter-
ests, is never to be settled at all; that we are
sullenly to wait an indefinite, and perhaps a
very long time, for *something to turn up,”
as Mr. Micawber would say, which shall give
us an opportunity, not for indemnity, but for
revenge, and that in the mean time the actual
sufferers by the depredations complained of—
the merchants whose property was burnt, and
the insurers who have paid losses—are to be
left to the full enjoyment of the right of peti-
tion for relief from the national treasury. But
this expectant system, though received with

some applause when first suggested, is not

likely on the whole to be satisfactory to the
country. None but the head centre of some -
Fenian lodge would deny that a just and hon-
orable settlement is better than any further-
postponement.

As we occupy the position of plaintiffs in
this matter, we are of course to go forward, to
state distinctly what our claims are, and on
what grounds we undertake to maintain them.
And, first of all, we are to bear in mind that
our claim is against the British government
for its own sins of omission or commission.
This is a matter in which we can deal only,
with that government. So far as we have
been injured by the reckless and unlawful acts §
of British subjects; perpetrated under such
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circumstances as to furnish no ground for
charging that government with expressly or
Impliedly authorizing, permitting, or conniving
at the wrong complained of, we do not seek to
call it to account. For that reason, it has
never occurred to any one, not even to Mr.
Sumner, to claim that the British government
18 to be held responsible for the manifold in-
conveniences produced by the almost constant
evasions of our blockade of the Southern ports.
There is no kind of doubt that the activity and
8uccess of the blockade runners prolonged the
war for years. It would have been impossible,
but for' them, for the Confederacy to have
maintained the contest for a single year. In
regard to them, we neither had nor claimed
any right from that government, except that
1t should leave them to take the chances of
capture and confiscation. In regard to them,
we have never charged that government with
any complicity in the mischief, and their doings
make no part of our claims against England.
They were tempted by the prospect of enor-
Ious profits to run the risk of capture, and in
this commercial age it has hardly occurred to
any one that it was a matter of resentment,
even against the blockade runners themselves.

The first item of our claim against the Brit-

- ish government is one about which we need

little argument, and which is not very seriously
controverted anywhere, viz., the pecuniary
claim; the damages demanded for losses in-
curred and depredations committed, directly
Yesulting from, and occasioned by, the failure
of England honestly and faithfully to fulfil the
obligations of neutrality. Mr. Sumner insists
that this is not the real question between the
two nations, but even he will hardly deny that
t enters into it, and makes a part of it. It is
one of the things to be settled and adjusted,
-nd it is important to consider upon what prin-
ciples this part of our case is to be urged.
So far as this item is concerned, the claim
‘¢an be computed, adjudicated upon, and paid,
In pounds shillings, and pence. All this is a

* Peculiarly proper subject for arbitration, and

We, on our part, can have no hesitation or
8cruple in binding ourselves to submit to the
8ward. We are fully prepared, as we think,
%0 satisfy any impartial arbitrator, that, upon
18 point at least, we have an unanswerable
tase. It is hardly denied on the floor of Par-
ment that there was something approaching

Y0 neglect.of duty on the. part of the officials
verpool, at least in permitting the escape

of the Alabama. We cannot reasonably com-
‘Plﬂln that the same commission which passes
pon our individual claims against England,
18 also to audit and examine the individual
¢'aims of British subjects against our own
government. It is a little extraordinary that
- ™. Sumner should object to the treaty on the
gl'mmd that, in providing for individual claims
90 the part of our citizens, it makes them
ofs,%b‘)e‘:t t0 a set-off from the individual claims
ma, ngland, so that, in the end, our country
ot Y possibly receive nothing.” It would be
- Strange if it did not.. What sort of an arbitra-

tion would it be that provides that the claims.
of the plaintiff shall be heard and investigatedy.
and that the claims of the defendant shall not
be heard? Is not an account in set-off a good
defence as far as it goes, and as far as it is.
proved? How can he say that, in the end; our -
country will receive nothing, if all our claims
are allowed‘and charged against England in
the general account current between. her and :
our own country? Each country makes its
claim in behalf, and in the right, of such of its
OWn citizens as have been sufferers by the mis-
conduct of the other. One of the objects of
the proposed arbitration is to ascertain how
much England owes, for depredations and
losses, to our merchants. Certainly, there is
no 1njustice in inquiring at the same time, and
upon the same principles, how much (if any
thing) this country owes for mistakes in seiz-
ures and confiscations, to. British merchants,
Mr. Sumner, surely, does not suppose that in
the very improbable event of so large a set-off -
as {0 leave a very small balance, or no balance .
at all, in our favor, eur Government can say -
to the merchants, in whose behalf it claims,
that nothing has been recovered. Can our .
government charge these claims against Eng-
Jand, and have them allowed, and then refuse .
to pay them over to the losers?

The next item of claim on our part would -
seem to be certainly more remote, or conse- .
quential damages, or what may be called the .
indirect losses, growing out of the same cause. .
The mere value of shipping and cargoes actu-,.
ally destroyed was but a part, and probahly .
but & small part, of the injury to our com-.
merce. A hostile steamer, fitted out with-all .
the appliances of modern skill and science,
roving about the Atlantic and along the great
highways of commerce, her crew consisting of -
¢ gunners from the Excellent,” herself finding
enthusiastic friends and admirers in every
British port; applauded, encouraged, and wel-
comed by every British colonial governor
from Halifax to the Cape of Good Hope, and
from the Cape of Good Hope to Australia,
eagerly and promptly furnished with supplies,
repairs, coals, and recruits, wherever British
authority was established, and could reach
out its hand to her,—such an enemy was, for-
midable, indeed. The fact that there were
many such cruisers upon the sees, and that
they had found such exceeding favour every-
where in the eyes of John Bull, was almost.
enough to substantially sweep our commerce .
from the ocean. The loss of profits, the.
difficulty of procuring insurance, the aban-.
donment of contemplated voyages, and the.
very general transfer of our tonnage into,
foreign hands, threw us a long way behind,
in the competition with other countries, tor:
the carrying trade of the world, and inflicted;
upon us an immense national loss. But if we.
were to bring forward this great national loss
as a matter of pecuniary claim, we should
certainly find ourselves embarrassed with cer-
tain well-established, and not wholly pedantic
rules, familiar to the courts of law, as to re«



4—Vol. VL]

LOCAL COURTS' & MUNICIPAL GAZETTE.

[January, 1870,

mote and proximate causes of damage. The
merchant, whose ship and cargo have been
burnt on the high sees, has a claim for dam-
ages that admits of precise and definite com-
putation. 1t can be- expressed, and exact
compensation can be made, in coined money
of the realm. But a merchant who keeps his
ships and cargo at home, for feaﬁthex may be
burnt; the merchant who sells his ship,
because it is unsafe to use her himself,—such
a merchant may have taken very prudent
precautions, and may be a decided loser; but
can it be said that the damage which he has
suffered was the direct and necessary conse-
quence, the immediate result, of the breach
of neutrality on the part of the British govern-
-ment? The decline of national commerce,
-the expense and inconvenience of convoys,
:the frequent and expensive search and pursuit
-after the rovers, enter into the sum total of
the national loss, but none of them are ele-
ments which enter into a claim for pecuniary
indemnity.  According to well established
rlegal principles, our claim, so far as it is
«merely of a pecuniary character, must be con-
+fined to losses by actual depredations, In an
.action against the worthy Captain Semmes
.himself, supposing him to be before a compe-
‘tent eourt, and able to respond, with al| his
+demurrers and dilatory pleas overruled, we
_could hardly claim to hold him responsible in
.damages for any thing but t.he direct and
-proximate consequences of his acts. The
expense incurred in trying to keep out of his
.way, would not be a matter of judicia] con-
sideration.

Such, then, being the extent of our pecu-
-niary claim on the British government (for it
cannot be too distinctly borne in mind that
our claim is not against the British public at
.Jarge), what is the next item? Much has
been said, and much will continue to be gaid,
.of the hasty and unseasonable concessjon to
to our insurgents, or belligerent rights, It
~was to them, perhaps, a very valuable and
important concession, but itis to be remem-
bered that this recognition of a mere fact
cmust have come at last. They certainly were
belligerents in the summer of the year 1861,
if they had not become so in May of that
.same year. The recognition on the part of
England may bave been an unfriendly and
. discourteous act, but how could it be called &
- violation of our rights? It was a matter in
.which, perhaps, a decent regard for inter-
.pational civilities would have justified and
~perhaps may be said to have required gome
. delay ; and perhaps they should at leagt have
- waited until our minister, then on his way to
:England, had arrived. But the most that we
~can say is, that it was premature, and that
the ministry ought to have waited for official
-information from our own government. It may
possibly be true, as Mr. Bemis insists, that
their reliance on our proclamation of the
blockade, as a justification, was an after-
thought. But long before this concession of
belligerent rights, much had been done on

our side of the Atlantic that indicateg but
too plainly what was coming. State after
State had formally withdrawn itself from the
Union, so far as such a withdrawal can be
accomplished by mere legislation and by vote.
State after State had disowned and excluded
from its limits every shadow and vestige of
the Federal authority. They had organized
a new confederation, had formed a new govern-
ment, so far as all this could be done on
paper, and had raised armies. In April they
struck their first blow, and all the world now
acknowledged that that first, blow was the
beginning, not of a riot or a skirmish, but of
what certainly may be called a civil war, if
ever there was such a thing as a war. Before
that first blow was struck, the whole world
saw that war was coming, and was close at
hand. The British government eagerly, and
Joyfully perhaps, declared, on the 6th day of
May, 1861, that it had come. And the'event
has shown that their declaration was true as
a matter of fact. But even if it had not
proved true in point of fact, it would have
been no violation of any international right.
It might have been a great breach of decorum,
or a great national insult; but whether civil
or uncivil, friendly or unfriendly, considerate
or hasty, it was an act entirely within their
own discretion to do or not as they pleased.
We on our part might have resented it by an
instant declaration of war; but when it comes
up for consideration long afterwards, as a
matter of national complaint, it must be viewed
with more calmness. If our insurrection had
in fact proved to be a mere riot which had
been suppressed by our civil authorities, the
belligerent rights conceded to the insurgents
would have been only an expression of ill-will
against us, of as little practical importance
perhaps as our own recognition of Hungary,
some years ago, not merely as a belligerent,
but asanation. The concession of belligerent
rights to our insurgents was not the cause of
the fitting out of the privateers. They were
not fitted out till long after the war had be- .
come a perfectly established fact, recognized
as such by the whole civilized world.

This item in one list of grievances is usually
spoken of as the climax of all injuries,—the
crowning wrong and indignity that no merely
human patience could be expected tamely to
endure. Mr. Sumner denounces the declara-
tion of neutrality as a declaration of equality
between our national government and the §
rebel “slavemongers;” as an insult to our
government ; as a ‘‘moral absurdity,—offen- 3
sive to reason and to all those precedents

which makes the glory of the British name.” §
Is there not some slight confusion of ideag in &

this view of the case? All that we had any
legal right to demand of England was a strict °
and impartial neutrality ;—and the sum and }
substance of all our complaints against her }
government is simply that she did not faith- |
fully fulfil that obligation. The Queen's Pro-
clamation of neutrality can hardly be said to
have been intrinsically wrongful and offensive -3
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of itself. It was a warning and command to
her subjects to do the very thing that we
insist they were bound to do, and the very
thing and only thing which we had a right to
insist that they should do. The fact that the
rebels were ‘‘slavemongers” (to use the
classical expression of Mr. Sumner) has no-
thing to do with the matter. So far as the
obligation of neutrality was concerned, Eng-
land placed both combatant parties upon
equal ground. If she had done otherwise, it
would not have been neutrality ; if any thing
in the time and manner of issuing the procla-
mation justifies us in saying that it was a
premature concession, *a hasty recognition,”
we may have had cause to take offence: but
it is difficult to conceive how it can be made
the subject of a treaty. It cannot be paid for
in money ; it is too late now to resent it by a
declagation of war; it is sheer absurdity to
talk of retraction or apology. There is abso-
lutely nothing that we can ask the British
government to do about it,—and it is impos-
sible to understand what Mr. Sumner pro-
poses that we should do as to this (as he
Beems to consider it) most important item in
our list of wrongs.

By far the greatest part of the wrong which
England inflicted upon us during our late
struggle, is one which money cannot pay for,
and which no treaty can adjust. When our
rebellion, unprovoked and unreasonable as we
considered it, first broke out, we flattered
ourselves that we were upholding lawful
authority against revolutionary violence and
disorganization; that the world generally
would understand that our disturbances had
their origin in the domestic conflict of opinion
In this country on the subject of slavery : that
1t was also universally known that the entire
Becession movement was in the interest of
Blavery as a permanent and dominant national
Interest; and that although, from our position,
We claimed only to uphold and maintain the
Constitution, and the existence and authority
of the Union under it, and so were not at
liberty directly to assail slavery in its local
Strongholds, we at the North at least deplored
1ts existence, and would be glad to witness
ts downfall. Wesupposed that England also
Was sincerely, and on principle, a foe to

.Blavery ; but we were not at all prepared for

e discovery that she was a thousand times
More a foe to democracy. Nothing could have
b?en more dismal and overwhelming than our

'8appointment at finding that all the sympa-
1es of the British public and all the moral
Weight of British opinion were on the side of
! Of course, it was no matter of sur-
Prise that a large portion of the people of
reat Britain, imperfectly informed of the

_Merits of the cose, and perhaps caring about

em but little, should have bestowed their
pplause and sympathy upon the party which

- Seemed numerically the weaker, yet defended
-1t8 cause with y 'y

" such spirit, and with such a
rilliant promise of success. But the difficulty
¥ muchdecper. The cry everywhere through-

out the kingdom was that the great republic
had broken down, and all England clapped
its hands with delight. England rejoiced and
triumphed at the prospect of our downfall
without reserve and without disguise. We
were everywhere denounced as mere wrong-
doers. Qur efforts to defend our Union and
preserve our nationality were stigmatized
everywhere as unjustifiable and unchristian
obstinacy, in prolonging a hopeless and mean-
ingless, and for that reason a brutal and in-
human war. There was not a word of en-
‘couragement or sympathy for us (with a very
few honourable exceptions) from the periodical
press—f{rom the peerage—from parliament—
the clergy-—the army—the navy—or the com-
mercial classes. Bankers hastened to lend
their money to the rebels, and the confederate

, Joan was current on the London Exchange at
| a higher rate than that of the United States.

So far as the public opinion of a country can
be expressed in any mode intelligible to other
nations, it was with substantial unanimity
against us, and in favour cf our enemies, The
whole moral weight of England was upon the
side of the Confederates; and she did about
all she could, short of actually declaring war
against the United States, to help them gain
the victory over us.

But all these things, offensive, injurious,
and i_nsulting as they were, have very little to
do with any international claims or grievances
that can be made the subject of a negotiation
or arbitration. They show that the state of
public opinion in England was all wrong; but
we do not claim to call the government of
that country to account for errors of that
kind. We have happily passed the point of
time when the mistaken public sentiment of
Great Britain gave us any cause for alarm.
The only point of view in which it is now a
matter of any practical importance, is, that it
throws some light upon the animus which
inspired their languid and feeble efforts to
prevent the escape of the Alabama from the
port of Liverpool. Tt is not at all strange, in
in such g state of public sentiment, that the
official telegram to Liverpool for the arrest of
that vessel should unluckily fail to arrive till
after office hours on a Saturday afternoon.
It throws some light upon Lord Russell’s
insolent inquiry, addressed to Mr. Adams,
whether it is common in America to arrest a
vessel on a charge of an intended breach of
neutral law without proof. The victorious
conclusion of our great contest is a sufficient
answer to all cavils, to all reproaches and
insults ; to all the shouts of triumph over aur
anticipated downfall. We can bear, without
a murmur, the recollection that we had not a
single friend upon the bench of bishops, and
that respectable bankers invested in the con-
federate loan. We were willing that the high
church-and-state tory should dislike our insti-
tutions, if he shouid feel so inclined, and
should speak of them in any terms that he
may happen to choose. But there is a portion
of the matter in dispute between the two
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nations which admits of being made the sub-
ject of a treaty, and which can be settled by
arbitration. 1t is no sufficient reason for re-
fusing to go so far, by treaty ar}d py arbitra-
tion on fair and equitable principles, that
there were also certain other unpleasant mat-
ters which are not the subjects of a negotia-
tion, and do not admit of being disposed of
by treaty. It is something, that, 5o far as the
claim for damages is concerned, Great Britain,
to use a phrase often heard in the New Eng-
land court-houses, has offered **to leave it out
to men,”—to submit the question to a fair’
and impartial arbitrator. ~Payment of the
money under such circumstances would be an
acknowledgment of the wrong, and appa-
rently all the practical reparation for it that
can be made.  The offer to submit to arbitra-
tion is very little, if at all, short of it. .

The position in which England stands at
this moment is substantially this: She offers
. to make full reparation for all actual gpolia-
tions committed in violation of her neutral
obligations, resulting from the want of suit-
able and proper legal provision for enforcing
those obligations upon hel: subjects, or from
the inadequate administration of such law in
that behalf as was in existence ; she bas also
invited us to join her in such new le_glslation,
as to the duties of neutrals, as experience has
shown to be needful. Under the circum-
stances, what more ought we to demand ?
and what other basis of negotiation doeg the
nature of the case admit of ?—American Law
Review.

SIMPLE CONTRACTS & AFFAIRS
OF EVERY DAY LIFE,
NOTES OF NEW DECISIONS AND LEADING
CASES.

AwarD.—An award was made in favor of the
defendant by mistake, from omitting to take
account of an advance by the plaintif to the
defendant, which had been duly proved before
the arbitrator, but which, at the time of mgking
the award, he overlooked. The mistake was
admitted by both parties, and the facts of the
case were stated to the court. Held, that the
court had power to refer the award back, on
motion —Flynn v. Robertson, L. R. 4 C. p. 324.

CARRIER —A railway company refused to
carry, free of charge, a ‘“spring horse” (a gub-
stitute for a rocking-horse), weighing 78 1bs,
and 44 inches long, tendered to them by &
passenger, who was entitled to take with him
112 1bs. weight of *“ordinary” or *‘personal’
luggage. Ileld, that the company had a right to
make an additional charge.— Hudston v. Midland
Railway Co., L. R. 4 Q. B. 366.

9. A carrier of passengers for hire does not

warrant that the carriage in which a passenger
travels is rondworthy. He is bound to use all
vigilance to insure safety, but is not liable for
a defect which could not be detected. and which
arises from no fault of the manufacturer.—
(Exch. Cb.) Readhead v. Midland Railway Co.,
L.R.4Q B 879;8 ¢ 2Q. B.412; 2 Am.
Law Rev. 107.

DeSERTION.—A husband left his wife, and the
two immediately afterwards executed a separa-
tion deed. The husband soon ceased paying
the allowance which he bad covenanted to pay.

Held, that the separation, being under the
deed, was and continued voluntary, and was not
desertion; and the husband’s breach of his
covenant did not make it 8o.—Crabd v. Qrabb,
L.R.1P. &D. 601

EviDENCE.—A declaration or written entry by
a deceased person, who had, at the time of
making the same, occupied a house four years,
that he was tenant of said house at so much
rent, and had paid it, is admissible to prove
the paymeut as well as the tenancy.—The Queen
v. Exeter, L. R. 4 Q B. 841.

MAGISTRATES, MUNICIPAL,
INSOLVENCY, & SCHOOL LAW.

NOTES OF NEW DECISIONS AND LEADING
CASES.

BraaMy.—On a trial for bigamy, it was proved
that the prisoner married A. in 1836, left him
in 1843, and married again in 1847. Nothing
had been heard of A. since the prisoner left
him, but there was no evidence leading to the
inference that A. had died. Held, that there
was no presumption of law that A. was alive at
the date of the second marriage.—7The Queem
v. Lumiey, L. R. 1 C. C. 196.

EvipENce.—Thirteen hours before the death of
a murdered person, she made a declaration upon
oath. She was asked, *‘Is it with the fear of
death before you thut you make these statements?
Have you auny present hope of your recoveryi”
She said, ¢-None.” Her statements were written
out, together with the above, but the word
« present”” was omitted from before ¢ hope.”
The written statement was then read to her, and,
at her suggestion, the words ¢ at present” were
inserted, thus: *¢ with no hope at present of my
recovery.” It was then signed by her. Held, 4
that the declaration was not admissible. It did %
not appear that the deceased was absolutely
without hope.—The Queen v. Jenkins, L. R. 1
C. C. 187.
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ONTARIO REPORTS

QUEEN’S BENCH.

(Reported by Curis. RoBinsox, EsqQ., Barrister-at-Law.)

IN e Harr v. CurTaIN, IN THE DIvisioN
CoURT.

- Division court—Unsettled account—Jurisdiction.

The plaintiff in a Division Court may recover $100, being
the balance of an unsettled account not exceeding $200,
but when the whole account exceeds that sum there is
no jurisdiction.

An unsettled account means an account the amount of
which has not been adjusted, determined, or admitted
by some act of the parties.

The plaintiff here sued for $34, being the balance dne for
rent of premises occupied by defendant as his tenant
for several years, at 8160 a year, after deducting the
payments from time to time.

Held, not within the jurisdiction.

{28 Q. B,, 533.]

Kerr, in Michaelmas Term, obtained a rule
calling on the judge of the county court and John
Curtain to shew cause why a writ of mandamus
should not issue, commanding the judge to pro-
ceed with the the trial of a certain action brought
in the first division court of the County of Peter-
borough, in which Hall was plaintiff and Curtain
defendant, on the grounds—1. That the judge
erroneously refused to try the action on the
ground of want of jurisdiction, because evidence
was offered of an unsettled account which origi-
nally exceeded $200, said to have been reduced

y payment. 2. That the action is’a proper one
to be tried in the said court. 3. That the juris-
diction of the said court extends to the case of

&n upsettled account which originally exceeded

$200, but which had been reduced by payment

to a sum under $200. 4. That the said action

Wag brought in respect of & balance, claimed on

an unsettied account under $200; and why the

8aid judge should not pay the costs of the appli-

Qation.

The application was based on aun affidavit,
Which stated that the suit was brought in the
division court: that the particulurs of demand
A the summons were as follows :

JonN CuRTAIN, To WiLLiam Haviyn, Dr.

To balance due for rent of premises on Hnnter
8treet, Peterborough, from 1st August, 1864,
to 21st January, 1868, after applying pay-

In mMents made on account.......... $82 23
terest from 26th January, 1868.....eceeeeree.. 2 46
$34 69

The defendant notified the plaintiff that he
Slaimed to get off $62 for erecting a stable on
@ premises in question, and for certain repairs
00 the same.
18 he case came on for trial on the 8th of August,
88, when both parties appeared.
o The plaintiff, in order to establish his claim,
o ered evidence to the effect that the defendant
t.cﬁ,““med certain premises, as tenant of the plain-
U, &t a rent of $160 a-year, from 1st of Jannary,
0, to the 20th of January, 1868 : that he made
p‘)’@euts on account of the rent at various times,
%8ving the balance claimed due to the plaintiff.
‘t“ihe learned judge refused to proceed further,
of 0g as his reason, that evidence was offered
o 8 claim or account unséttled which originally
Xoeeded $200, and therefore he had no juris-
i0tion—the plaintiff contending that the account

was not an unsettled account within the meaning
of the 59th section of the Division Courts Act.

The learned judge then endorsed on the sum-
mons the following memorandum : ¢ Refused to
go into case because evidence offered of an ac-
count unsettled, amounting to $640, gaid to be
reduced by payment.” The plaintiff*&fterwards
applied for a new trial, which the learned judge
refused to grant, retaining the opinion he had
expressed at the trial.

The plaintiff in his affidavit stated that the
defendant rented the premises, as already men-
tioned: that he paid at different times $473,31,
the last payment of $50 being paid on the 17th
of December, 1867 ; and that since the 20th Janu-
ary, 1868, he was indebted to him in the unpaid
balance of $82,23, and that all the payments the
plaintiff gave credit for were made expressly on
account of the rent. The learned judge filed an
affidavit, stating that the plaintiff’s counsel stated
at the trial that for the purpose of proving his
claim he had to shew the whole amount of rent
that became due during the whole period.

During this term J. 4. Boyd shewed cause.
The plaintiff in the suit has another remedy, by
guit in the county court, and a mandamus there-
fore will not be granted ; besides which, the judge
has in fact considered and determined the case:
Allen v. Turner, 2 Dowl. N. 8. 24; Rex v. Mar-
quis of Conyngham, 1 D. & R. 629; Walker v.
Biggar, 4 U. C. Q. B. 497; Kernot v. Bailey, 4 W,
R. 608; Ex parte Smyth, 1 Har, & Wol. 128; In
re Corbett, 4 H. & N. 452; Ex parte Milner, 16
Jur. 1037 ; Brown v. Cocking, L. R. 8 Q. B. 6723
Williamson v. Bryans, 12 C. P. 275. But
mitting that & mandamus will lie, it cannot
graoted here, for the judge was right. Under
the Division Courts Act, Consol. Stat. U. C. oh.
19, sec. 55, these courts have jurisdiction in all
cases of debt, &c., ¢ where the amount or balance
claimed does not exceed §100 ;" but this provision
is retained by sec. 69 [see this section set out in
the judgment] to cases in which the whole ac-
count, of which the balance is claimed, does not
exceed $200, which in this case it did. If spe-
cific payments have been made of specific items,
those items might perhaps be treated as struck
out of the account, 8o as to form no part of it:
Mearns v, Gilbertson, 6 0. 8. 677 ; but that was
pot shewn here. Miron v. McCabe, 4 P. R. 171,
geems to be the !atest case in which the question
has arisen, but McMurtry v. Munro, 14 U.C. Q B,
166 ; Higginbotham v. Maore, 21 U. C. Q B. 329;
In re The Judge of the County Court of Northum-
berland and Durham, 19 C. P. 801 ; and Waugh
v. Conway, 4 U. C. L. J, N. 8. 228; are in
conflict with that decision, which was in cham-
bers. The term ‘¢ unsettied account,” is a term
well known in the law, as being the converse of
an account stated : Neil v. Neil, 15 Grant 1103
Llewellyn v, Llewellyn, 16 L. J. N. 8. Q. B. 4;
0’ Connor v. Spaight, 1 Sch. & Lef. 808 ; Tom-
lins’ Law Dic. * Account.”

Kerr, contra.—The argument that there is
another remedy by suit in the county court does
not apply. What the plaintiff claims is hisright
to have the case tried in the division court, and
for that right a suit in the county court 18 0O
remedy; nor is there any other means by which he
ocan enforce his right. Here the learned judge
refused to entertain the case at all, and the plain-
tiff was debarred therefore from shewing pay-
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ments made in discharge of specific items, or that
the account was not unsettled, witbiy t!:e mean-
ingof the act. Sec. 55 olearly gives jurisdiction,
and its operation is not confined by sec. 59, v;vh.\ch
is intended only to provide against the splitting
of demand« This last clause is similar to that
in the Engllsh Act, 9 & 10 Vie. ch. 95, which is
commented upon in Avards and Rhodes, 8 Ex.
812. He cited also Turner v. Berry, b E;. 858
Walker v. Watson, 8 Bing. 414; Furinval v.
Saunders, 26 U.C.Q B. 119; Cameron v. Thompson,
1U.C. L. J. 9; Halfordv. Hunt, 2 U. C. L. J,

89 ; Kimpton v. Willey, 1 L. M. & P. 280; Wall-

bridge v. Brown, 18 U. C. R. 158.

MorrrsoN, J.— By the 55th section of the
Division Courts Act the judge of any division
court may hold plea of, aud may hear and deter-
mine, &c., all claims and demand.s of debt, &e.,
where the amount or balance claimed does not
exceed $100. By the 59th section it is enacted
“ A cause of action shall not be divided into two
or more suits for the purpose of bringing the
same within the jurisdiction of a division court,
and no greater sum than $100 shall be recovered
in any action for the balance of an unsettled ac-
count, nor shall any action for any such balance
be sustained where the unsettled account in the
whole exceeds $200.”

If the 55th section stood alone. the judge would
have jurisdiction in every case where the balance
olaimed did not exceed $100. The applicant’s
counsel contended that such was the meaning of
the whole act, and that the intention of the 59th

ction was not to limit the jurisdiction, but

ierel_v to prevent the splitting of suits. I ¢an-
not adopt that view, for I think it is quite clear
that the legislature intended to limit the jurisdic-
tion first to a balance of $100 in the case of an
unsettled account above that sum, and then it
declared that even in cases where such balapce
was claimed the plaintiff could not sustain his
action in that court if the unsettled acgount ex-
ceeded $200: in other words, a party may re-
cover in that court as high as $100, being the
balance of an unsettled account nmot exceeding
$200, but where the balance claimed is of gap gc-
count unsettled and exceeding the sum of $200,
be cannot sustain his action for any balapge in
that case, while on the other band, he may re-
cover $100 being the balance of any settied ao-
count between the parties to any amount,

What is meant by an unsettled account does
not appear very clear, but I think the reagonable
interpretation is, an account the amount of which
is not adjusted, determined, or admitted by some
act of the parties, such as by the giving of a note,
s mutual stating or bulancing of the account, or
fixing the amount due. :

In the case we are considering, the particylars
of claim endorsed on the summons are for g pal-
ance prima facie which the plaintiff was entjtled
to sue for and recover, and within the jurisdic-
tion, viz., $81 69, a balance due for rent after
applying payments. Such particulars might refer
to an unsettled account under $200, and it i only
when the case comes ou for trial that the diffi-
calty arises. The plaintiff then says, ¢ ] ¢laim
this $84 69 as the balance of three years five
months and twenty-one days’ rent. due on cer-
tain premises vented by the defeadant at $160 a

year, payable monthly ;” and in order to estab-

lish his claim he states to the judge that he must
first prove the tenancy, and that the defendant
was indebted to bim, the plaiatiff, in about $600,
and that he intended reducing that amount by
payments to less than $100.

Why the plaintiff was compelled to adopt this
mode of proof upon his own case one cinuot
readily see. If the tenancy was admitted by the
defendant, and the payments made darisg the.
three years were payments mate on account of
the rent, all that the plaintiff had to do was to sne
for the Jast say seven months’ rent; but if the
matter in dispute was either the amount of rent
payable or the duration of the term, and either
of these fagts had to be investigated and deter-
mined before the balance could be struck, in such
8 case the judge, I think, would be trying a case
beyond the jurisdiction—rviz , to recover a bal-
auce due of an unsettled account over $200; and
Weé must assume such to be the case here, for
neither at the trial nor upon the application for
anew trial does it appear that the plaintiff rested
his case upon the ground that the balance was
due on an acccunt at any time settled or stated
between the parties.

Aund upon this application the plaintiff has not
shewn that the account is not an unsettled one,
and, for all that appears, the amount of the an-
nual rent, as well as the time charged for, were
both in dispute. It was the duty of the plaintiff
when the matter was before the court below,
both at the trial and upon the motion for a new
trial as well as on this application, to have shewn
that the case was clearly within the jurisdiotion
of the learned county court judge, and not to
leave him or this court to conjecture what kind
of a case the plaintiff intended to make out in
the division court. On the whule, a8 the case
appears before us, we think that the learned
Jjudge was right in the conclusion he arrived at—
viz , that the action was brought to recover the
balance of an unsettled account which in the
whole exceeded $200, and that the rule should
be discharged, as moved, with costs.

Apam WiLSoN, J.—As Miron v. MeCabe, (4 P.
R. 171) which T decided in chambers, has been
referred to, it is proper I should say that on ex-
amining again the sections of the Division Courts
Act, I am quite satisfied that by the direct lan-
guage of the 59th section no action for the bal-
ance of an account can be brought in the division
court, “‘where the unsettled account in the whole
exceeds two hundred dollars.”

This section was not sufficiently in my mind
when I decided that case. The decision was not
warranted by the statute, because the unsettled
account in the whole was $236 65. The sooner
it is expressly over-ruled the better. The Jjudge
of the county court of Weatworth, in Waugh v.
Conway (4 U. C. L J. N. 8. 228), and the junior
judge of Northumberland, in a case which was
shewn to me on my last cirouit, and which has
since been properly affirmed in the Common Pleas
{19 C. P. 801), have already pointed out the ob-
Jjection to it.

I quite agree with the opinion expressed in

this case, and that Miron v. McCabe was wrongly
decided. .

Ricuarps, C. J., concurred.
Rule discharged.




\.

January, 1870.]

LOCAL COURTS' & MUNICIPAL GAZETTE.

[Vol. VI.—9

COMMON LAW CHAMBERS.

(Reported by HENRY O'Brie, Esq., Barrister-at-Law.)

MACELEM, V. DURRANT.
Witness—Privilege from arrest.

A witness is privileged from arrest whilst returning home
after giving his evidence, and he does not lose his privi-

lege by staying a night at the houseof a friend, some
distance from the place of trial, to refresh himself, if he
uses reasonable expedition to return home.

{Chambers, Nov. 3, 1869.]

The defendant. who was indebted to the plain-
tiff, went to Michigan to reside. He subsequent-
ly returned to this country, to give evidence at
8 trial which took place at St. Thomas. After
the trinl was over, it being then too late to start
for home that evening, except he went by the
night train, he weat to & friend’s house to stay
the night, To do this he had to go a few miles
from the place of trial and out of the direct route
homewards. - He went to the station the next
Mmorning to take the first train towards his home,
but was arrested on a capias, at the instance of
the plaintiff.

J. A. Boyd thereupon obtained a summons to
set aside this arrest, as being a breach of the
defendant’s privilege as a witness.

R. A. Harrison, Q. C., shewed cause.—The
defendant deviated from his direct route towards
home, and thereby lost his privilege: Spencer
¥. Newton, 6 A. & E., 623.

J. A. Boyd, contra.—There was no deviation,
The defendant did not go out of his way on his
Teturn home ; he merely went to spend the night
at the house of a friend, instead of staying at an
Inn, or travelling all night, and, he was at the
Btation ready to take the first train the next
Morning : see Pitt v. Coombs, 5 B. & Ad. 1078;
Hateh, v. Blissett, Gilbert’s cases, 308 ; Bacon’s
Abridgment, ¢ Privilege;” Meekin v. Smith, 1 H.
BL. 636 Lightfoot v. Cameron, 2 W. Bl 1113;
Webb v. Taylor,1 D. & L. 664; Willingham v.
Maithews, 2 Marsh. 659; Seldy v. Hill, 1 Dowl.
257, 8 Bing. 166.

GaLr, J., during the argnment said, that unless
the rule laid down in the case cited from Gilbert’s
eports was no longer law, the defendant’s con-
tention must prevuil.
After deliberation the summons was made ab-
‘°1ute, the judge remarking, that the defendant
ad uged reasonable expedition in preparlng to
Yeturn home. He was not bound to leave the
8ame gvening after the trial, as, under the cases,
€ was entitled to rest and refresh himself. Nor
¥a8 it any deviation that the defendant, instead
of lodging at an hotel or inn, went out of town
to Stay at a friend’s-house; in all this he was
8cting within the limits of his privilege, and
8hould not have been arrested at the station on
the following morning.

INSOLVENCY CASES.

Rovar Canapian Bank v. MaTHESOX.

Insolvent Act — — i
Rua, ct of 1864—Sec. 3, clause c—Afldavit.

1. That 2 sale by a debtor for full consideration to
:g:f]nﬂ lﬂde purchaser cannot render his estate liable to
. can P“hSOI‘Y liquidation under above section merely be-

t‘m_;e . he declines to pay the proceeds to one of his credi-

e A T o o o s o i

sus! is dis-

Posal of suoh Toney, picion of the bona fides of his dis.

2. Affidavits to found an attachment should definitely
charge the act of insolvenciy; relied upon.

Semble, that no conveyance which is in itself an act of insol-
vency can be upheld as valid in favor of any party to it.

[Chambers, Nov. 3, 1869.}

This was an appeal from the judgment of the
judge of the couunty of Oxford setting aside a
writ of attachment sued out by the Royal Cana-
dian Bauk against John Matheson. The writ of
attachment was obtained on the affidavits of Mr.
Burns, agent of the plaintiffs at the town of
Woodstock, and of Mr. Ashton Fletcher of the
same place, solicitor for the plaintiffs These
affidavits shewed that the defendant was indebted
to the plaintiffs in the sum of eighteen hundred
and thirty-eight dollars, on two bills of exchange,
drawn by one Malcolm McKinnon, and accepted
by _the defendant. The affidavits were so far
similar that it is unnecessary to cite them both.
The following is an extract from that made by
Mr. Burns, After swearing to the amount and
origin of the claim, the deponent proceeded as
follows ;: —

To the best of my knowledge and belief, the
defendant is insolvent within the meaning of the
Tasolvent Act of 1864, and has rendered himself
liable to have his estate placed in compulsory
liguidation uuder the above act, and my reasons
for 80 believing are as follows :

That the defendant has always, since maturity
of the first bill above-mentioned, informed me
that he had no property except bis house in
the town of Woodstock, and that he would seil
the same and pay the amouat of the plaintiff’s
claim, and has fixed different times for so doing,
all of which have passed.

Some time ago, and within three months, the
defendant told me, that be had arranged a sale
of the said house to one Mrs. Dunbar, and as
soon as she paid the money for the same that he
would pay up the plaintiff’s claim.

On the twenty-second instant, the defendant
came into the office of the bank and told me
that he had got sixteen hundred dollars on the
said house, that he had given to his wife one
tbousand dollars to induce her to bar ner dower,
and kad nine hundred dollars in his pocket, but
that he would not pay the same unless I would
release the whole of the bank’s claim, and give
up both the said bills of exchange on receiving
the said nine hundred dollars.

I requested him to pay the same on account,
offering to give time for the balance.

From these facts and circumstances I have
been led to believe, and verily do believe, that
tbe defendant has within a few days past as-
signed or disposed of his property, or has at-
tempted to assign or dispose of his property with
the inteut to defeat or delay his creditors, or the
plaintiff.”

The affidavit of Mr. Fletoher concluded in the
same words, which, in fact, are a transcript of
clause ¢, of sec. 8 of the Insolvent Act of 1864,
omitting any reference to & removal of property
which in the present case would be inapplicable.

Upon the facts set forth in these affidavits, the
attachment in question was issued on 29th July,
1869, and was served on the defendant on the
20d of August. The petition of the defendant
to set aside the attachment was duly presented
to the judge of the county court, supported by
an affidavit of the defendant in which, among
other things, he stated that he believes that he
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has not rendered himself liable to have his estate
placed in compulsory liquidation; that the papers
attached to bis affidavit contain true statements
of his liabilities and assets; that before selling
his house and premises he informed the agent of
the plaintiffs of his intention to do 80; and that
he sold the same for the express purpose of en-
abling bhim to pay all his liabilities in full; and
that he did not sell the said property with intent
to delay or defraud his creditors or any of them ;
that he bad duly received $1000 of the purchase
money ; that his wife positively refused to bar
her dower unless $1000 were paid to her; that
the solicitors of the purchaser (Mrs. Dunbar)
advised her not to purchase the property unless
the wife’s dower was barred; and that he was
forced to consent to this payment being made,
and that the same never came into his hands;
that certain improvements are to be made by
him, upon the completion of which the balance
of the purchase money is to be paid to him, and
will amount at least to the sum of $850. There
were then several statements made respecting the
origin of the plaintiff’s claim and other matters,
which, as they do not affect the decision of the
present appeal are omitted, and the affidavit
concluded with a denial of any intention o ab-
scond, or that he had assigned, removed, or dis-
posed of his property with intent to defraud,
defeat, or delay his creditors, or any of them,
&ec., &c. The papers alluded to in the foregoing
affidavit shewed that the liabilities of the defend-
ant amounted to $1001.562, exclusive of plaintiff’s
olaim, or including that to the sum of §2831 52;
while the assets, including the $350 to be paid
by Mrs. Dunbar, amount to $3918; in other
words, that exclusive of the plaintiff’s claim,
the defendant is possessed of nearly four times
the amount of his liabilities, and that including
it he has $1000 over and above his debts, Tyere
were affidavits from Mr. Burns and Mr. Fletcher
in reply, but the learned judge did not think
them to be of much consequence to the degision
of the point in dispute.

The case was first argued before the judge of
the county court, D. 8. McQueen, Esquire, whoge
judgment was as follows :—

«The words descriptive of an act of papk-
ruptey in clause ¢ of the 8rd section of gyp In-
solvent Act are similar, and a mere Tepetition
in substance of section 3 of the Imperial Act, 6
Geo. 1V. . 16.

1 take it then, that the rule of law apd the
construction of those enactments a8 affecting the
commercial interests of the county must be the
same in all cases coming within them.

That being so I see no difficulty in the WY,
ou considering authorities, of coming to the con-
clusion, that, in this, as well as every other cage,
in order to render the estate of & party subject
to compulsory liquidation under the clagge in
question, several circumstances must concur:
1st, the transfer must be fraudulent; 2nd, there
must be an intention to defeat and delay credi-
tors; and 8rd, the buyer must know, or, from
the very nature of the transaction must be taken
necessarily to know that the object was to defeat
and delay creditors: Hill v. Farnell, 9 B. & C.
45; Harwood v. Bartlett, 6 Bing. N. C. 61; Baz-
ter v. Pritchard, 8 N. & M. 688; In re Colemere,
18 L. T. N.8. 621; Sharp and Secord v. Mathews,
6 P. R. 10.

Was there then such a concurrence of circum-
stances in this case as would shew that the sale
of the defendant’s house and lot in Woodstock
was fraudulent so as to constitute an act of bank-
ruptey ? I thiok not. It was not contended on
the argument that the sale was not bona fide and
for value; and the affidavits upon which the ap-
plication for the attachment rests do not aim at
impeaching the transaction on the ground of
fraua or want of consideration.

The sale, then, being bona fide and for value
cannot be tortured into an act of bankruptey
merely because the defendant did not pay over
to the plaintiffs the amount of the purchase
money as they were lead or seemed to expect
he would, on the sale, in discharge of their
claim against him.

Bazter v. Pritchard is an express authority
on this poiut. There it was held that an assign-
ment by a trader of his whole stock with intent
to abscond and carry off the purchase money was
not an act of bankruptey, as a fraudulent trans.
fer and delivery of his property with intent to
defeat and delay his creditors, as the purchaser
paid a fair price for the goods and was ignorant
of the trader’s design.

But the plaintiffs contend, without impeach-
ing or attempting to impeach the sale or deed of
conveyance of the property, that his subsequent
conduct with regard to the purchase money
shewed that the sale was for the purpose of
delaying and defeating creditors, aud therefore
an act of bankruptcy.

With regard to this doctrine, the Lord Chan-
cellor (Cranworth), in Colemere and Colemere,
13 L. J. N. 8. 628, says: ‘ That I cannot un-
derstaud, because, if the deed is impeachable it
can only be impeachable so as to constitute an
act of bankruptcy because it is fraudulent. But
if it is fraudulent the deed is void. It will not
be an act of bankruptcy because the person who
receives (erronecusly reported, gives) the money
has it in contemplation probably to deal with the
money in some way that may constitute an act
of bankruptcy. That is not what can be looked
to in considering whether the deeditself is frau-
dulent. The deed itself, if fraudulent, would be
impeachable. If not impeachable, it is not an
act of bankruptey.’ :

Then on the merits, the defendant, in his
affidavit annexed to the petition to set aside the
writ of attachment, swears that he sold the pro-
perty for the express purpose of enabling him te
pay off his liabilities in full; that before he sold
it he informed Mr. Burns of his intention to do
80; that he did not sell it to defeat or defraud
his creditors, or any of them; that he disputes
and intends to dispute his liability to the plain-
tiffs in this case; that he is not insolvent; and
he then swears to statements of assets and lia-
bilities, which shew an amount of assets in excess
of his liahilities, inclusive of the disputed claim
of plaintiffs to the amount of $1087 98.

Upon the whole, considering and acting upon
the evidence adduced, I can see nothing to lead
to the belief that the defendant has made @
fraudulent disposition of his property, or, to
shew that his estate has become subject to com-
pulsory liquidation. I think therefore that the
prayer of the defendant’s petition must be granted.

This decision, upon the advice given, will, no-
doubt, be appealed from; and, if erroneous, will
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be corrected. It is a great satisfaction to knoW,
" that in such important matters the decision is
ot conclusive upon the parties. The judge or
court appealed to will have, however, an advao-
tage, innccessible to me on the argument, of
hearicg this case and Colemere v. Colemere, dis-
tinguished.” .
On the argument in chambers, on the appeal
from the sbove decision of the learned judge of
the county court.

R. A. Harrison, Q.C., appeared for appellant.
J. A Boyd, contra.

Garr, J.—The authorities principally relied
upon by the learned judge in his very able and
carefully considered judgment are, In re Cole-
mere, L. R. 1 Ch. Appeal 128, and the cases cited
therein, and Sharp & Secord v. Robert Matthews,
6 Prac. R. 10, decided by Mr. Justice Gwynue.
Upon the argument before me, Mr. Harrison,
Counsel for the appellants, endeavoared to dis-
tinguish this case from In re Colemere, on the
ground, that in the 3rd seé. of 6 Geo. IV. ch. 16,
the word ¢ fraudulent” is used, which is want-

ing in our Insolvency Act of 1864, sec. 3 sab-
sec. ¢. Mr. Boyd, for the defendant, supported
the judgment of the learned judge, and in addi-
tion, objected that the affidavits on which the
attachment was issued were defective for uncer-
tainty, and that they were so vague that it was
impossible to say positively what was the act of
bankruptcy on which the plaintiffs relied.

I am of opinion that the judgment of the
learned judge is correct, and I cannot agree
Wwith Mr. Harrison’s argument, that a sale made
for a full consideration, and to a bona fide pur-
chaser (which is mot disputed in this case),
should, under the provisiors of our act, render
t!le vendor’s estate liable to compulsory liquida-
tion, because, for some reason or other, he de-
tlines paying over the proceeds to some one of
his creditors, although he may have ample means
to satisfy all claims against him, as is positively
8Worn to in this case. The case of Sharp v. Muat-
thews, to which reference has been made, is a
Stronger case in its circumstances than this, and

an authority in favour of the defendant. Mr.
}_[arrison was obliged to contend in order to dis-
tinguish this case from In re Colemere, that in
this Province, under the peculiar wordirg of our
ct, o deed might be valid guoad the purchaser,

ut an act of bankruptcy on the part of the
Beller It appears to me, on the contrary, that
o conveyance, which itself is the act of bank-
Tuptey relied upon, can be valid in favour of any
Party to it if the bankruptcy is upheld.

As regards the objection to the affidavits. I
% of opinion that it is entitled to prevail, and
that the affidavits in this case are insufficient.

b is impossible to say whether the plaintffs
Complain of an act, or an attempt to commit an
8ct, and when we consider how essential it is to
B party to know exactly with what he is charged,
:‘ the consequences to him are so penal, I think

hat the rule laid down in Chitty on Criminal
“aw, Vol, 1, p. 230, which is as follows:—
. Apother general rule relative to the mode of
Stating the offence is, that it must not be stated
’;‘hth? dijunctive, 8o as to leave it uncertain
at Is_reully intended to be relied upon as the
Yecusation ”—should be followed in cases of this
eecription, and that an affidavit should state

positively the act relied upon as constituting the
act of bankruptcy.

The appeal therefore is dismissed with costs.

(In the County Court of the County of Essex.)

IN THE MaTTER OF GiLBERT MCMICKEN, AN
INSOLVENT.

Insolvency.

A person who is insolvent at the time he contracts a par-
tlculqr debt or debts is not guilty of fraud within the
meaning of section 8, sub-section 7, of the Insolvent
Act of 1864, unless he conneals the fact or makes wilful
misrepresentations as to his solvency at the time.

[Sandwich, 17th April, 1869.]

Leaaarr, Co. J.—Mr. Cleary, representing the
firm of Gault Brothers, opposes insolvent’s dis-
charge on the ground of fraud, in this, that the
insolvent obtained credit from their creditors,
knowing or believing himself unable to meet his
engagments, and concealing the fact from them
with intent to defraud, etc. It is true that at
the time insolvent commenced business in 1866
or 1866, in Windsor, he was to a certain extent
involved, a balance of a large debt incurred in
1856 still remaining due and uopaid. There
was no evidence adduced, however, by opposing
creditors to show that at the time their partica-
lar debt was contracted the iusolvent had mis-
represented his position and circumstances. The
creditors rely altogether on insolvent’s own
statements, on oath, in his examination before
the Judge, to substantiate the charge of fraud.
The insolvent, however, in his examination
wholly disclaims any intention on his part when
the debt was contracted with Gault Brothers of
obtaining credit for the purpose of defrauding
them. He states that all his purchases were
made through an agent at Montreal, Mr. Craw-
ford, who was well aware of his, insolvent’s,
liabilities, and could afford the parties from
whom he purchased all the information they
could wish, as to his insolvent’s, circumstances.
That in no single instance did Gault Brothers
or any of his creditors make any enquiries of
him personally as to his standing or solvency
before advancing him goods.

A discharge under the Act of 1864 may be re-
fueed for, among other things, fraud or fraudulent

references within the meaning of the Act. By
section 8, sub-seo. 7, it is provided, ¢ that if any
person whosoever in Upper Canada who purchases
goOds. on credit, or procures advances in money,
knowing or believing himself to be unable to meet
bis engagemeunts, and concealing the fact from
the person, thereby becoming his creditor, with
the intent to defraud such person, or by any false
pretence obtains a term of credit for the payment
of any advance or loan of money, or of the price
or of any part of the price of goods, wares or
merchandise with intent to defraud the person
thereby becoming his creditor, and who shall not
afterwards have paid the debt or debts so incur-
red, shall be held to be guilty of & fraud, and
shall be liable to imprisonment for such term &8
the court may order, not exoceeding two years,
unless the debt and costs be sooner paid. * . *
Provided always, that in the suit or proceeding
taken for the recovery of such debt or debts the
defendant be charged with such fraud, and be
declared to be guilty of it by the judgment ren-
dered in such suit or proceeding.”
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There appear to be two courses open to the
oreditors uader this clause. They may either
object to insolvent's discharge on the ground of
fraud under the Act when he applies for it, or
they may sue the insolvent for the amount of
their debt, alleging fraud, and have the frandu-
lent debtor imprisoned for any period not exceed-
ing two years. It does not apppear that any
action has been brought by the cpposing credi-
tors, under the above section of the Act, they
simply content themselves w_ith opposing insol-
vent’s discharge. Mere passiveness on the part
of the insolvent when he contracts a debt, and
an omission to tender unsolicited a statement of
his circumstances at the time of bis effecting a
purchase does not, I think, constitute an offepce
under the Act. One would imagine that nowa-
days when such facilities are aﬂ'orde'd the whole-
gale merchant by commercial agencies of acqui-
ring information as to a person’s golvency or
standing, that no advances would be made to
‘anyone without first consulting these iustitutions,
or putting direct questions to the would-be pur-
chaser as to his ability to pay. In the latter
case if the debtor wilfully misrepresented his
affairs, it would be a concealing the fact, within
the statute. Under the 253rd section of the
English Baokrupt Act of 1849, similar in gyp-
stance to the clause above quoted in our own
Act, it has heen held that to constitute a fraudu-
lent obtaining of goods under that clause, it was
neceesary that the bankrupt should have ob-
tained the goods by means of representations
which he knew to be false at the time he mgde
them, it was not sufficient to prove that he ye-
ceived the goods from the aelle_r, who by urgent
persuasion induced him, the insolvent, to pur-
chase them: Reg. v. Boyd, 6 Cox, C. C. 502.
Assuming that MoMicken was involved when he
commenced business in Windsor, the incurring of
these subsequent debts is not fraudulent beggyse
he was insolvent. It is only those debts thut are
contracted with intent to defraud "the arties
from whom the goods are purchased that woyld
constitute a fraud within the Act, and that jptent
I think, must be manifested by the ingojyent
taking some means to conceal his true condition,
or his making wisrepresentations a3 to hig stand-
ing at the time of his obtaining credit ; See 15
U.C. C. P, 71. I cannot say, from a]) that
was elicited from the bankrupt here, thay e
contracted the debt of Gault Brothers, op any
of his debts, knowing himself to be unable to
meet his engagements and concealing the fact
with intent to defraud them. The defendapt is
entitled to an absolute discharge.

MUNICIPAL CASE.

In THE MATTER OF APPEAL o¥ THOMAS Paxron,
FrOM THE COURT OF REVISION FOR THE TowN-
suiP oF SANDWICH WEST, A8 To AssgssygNT
oF Figuring Isnaxnp. )

Assessment—Fishery attached to land—Licenses—Valye..

[Bandwich, May, 1869,
Lraearr, Co. J.—The whole of the island is
assessed as real property at $4,600. From tbe
evidence of the assessor it appears that ip fixing
the value of the island at this sum he took into
consideration the fact that there are several fish-
eries on the island, and that he put an estimate

upon each fishery in addition to the land proper,
and that the island itself, agide from the fish-
eries, would not be worth over $700 if assessed
in proportion to neighbouring farms on the main
land. I am induced to think the assessor was
wrong in determining the value of the icland in
the way he did. If we consider what the terms
“land,” ‘‘real property,” and ¢ real estate,”
os used in the Assessment Act, mean, we find
that they include ¢ all buildings or other things
erected upon or affized to the land, and all
machinery or other things so affixed to any
building as to form in law part of the realty,
and all trees or underwood growing upon the
lands, and all mines, minerals, quarries and
fossils in and under the same, except mines be-
longing to Her Majesty.” There is not a word
about fisheries. If Mr. Paxtoun has a patent for
Fighting Island, and the limits of the island are
defined therein as extending to the chaunel bank
around the island, it would not give bim an exclu-
sive right to fish in the waters adjoining or cov-
ering the channel bank. Unless the exclusive
right to fish was given to Mr. Paxton expressly
in his patent, he only takes the land covered with
water subject to tke right of all to use it for
fishing and navigable purposes. The Minister
of Marine and Fishevies, under the Fishery Act,
has the power to grant fishing lenses and licenses
for ficheries and fishing wheresoever situated or
carried on, and where the exclusive right of
fishing does not already exist by law in favour
of private persons. So that the right is not
necessarily an incident atiached, affixed op ap-
purtenant to lands adjoining the river, but is a
separate and distinct easement grantcd to the
riparian proprietor adjoining the fishery, or any
other person, at the option of the Minister of
Marine. The principle involved in the Fishery
Act is that of a right which has always been
asserted by the Queen. Blackstone says that a
free fishery or exclusive right of fi-hing in &
public river is a royal franchise, aud is consid-
ered as such in all countries where the feodal
polity has prevailed. The statute points out
how that right is to be exercised in this country,
viz., by dividing the public or navigable rivers
into limits, and granting exclusive licenses or
limits to fish therein. The right to fish in these
limits may be defined to be the same as a free
fishery in England, that is, the right to fish irre-
spective of the ownership of the soil over which
the water runs, or which may be adjoining, and
therefore cannot be taxed as land or real pro-
perty, or real estate, under the Assessment Act.
The case of The Buffalo and Lake Huron Railway
Company v. The Town of Goderich, 8U. ¢ L. J.
17, is, I think, in point. McLean, J., in that
case says: * There is, in my opinion, no doubt
whatever that under our present Assessment
Act (the definition of land is the same now as it
was then) the water-covered part of the land
cannot be taxed as part of the land, and canunog
be looked upon apart from the water for the
purpose of taxation.” And Burns, J., says:
*¢ The legislature has defined what was meant
by land, and there is no necessity for our ex-
tending that meaning in avy way by the appli-
cation of legal doctrines. The mentioning of
mines, minerals, fossils, &c., convince me the
legislature never intended to tax the use of .
water.” ¢ Everything,” says Hickman, in hig
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Quarter Sessione, ¢ is ratable under the denomi-
nation of land which implies & possessory in-
terest in the soil itself, but not mere easements
or incorporeal hereditaments which are incapa-
ble of occupancy, unless they are connected
with the enjoymert of land and form part of its
value. Our statute, however, limits the term
land to all buildings or other things erected upon
or affixed to the land, and all machinery or other
things so fized to any building as to form in law
part of the really. The term realty is used in
contradistinction to incorporeal hereditaments,
and means something visible and capable of be-
ing handled. If Paxton were to build a wharf
on his island, that would be, I presume, some-
thing tangibly affixed to his land, and would be
taxable as real estate; but a mere right to fish,
if he does possess it, is neither visible or tangi-
ble, and cannot be affixed to his land according
to the meaning of the statute, To all the fish-
eries there are, I suppose, attached landing-
places and sheds or houses. These may be
be looked upon as part of the realty; and if we
value them at $500 and the land at $700, it
will make the total value $1,200, to which I
think the assessment ought to be reduced.

’ Order accordingly.

ENGLISH REPORTS.

CROWN CASES RESERVED.

Rea. v. RirsoN aAND RiTsox.’

Forgery— Ante-dating o deed—24 & 25 Vict. c. 98, s. 20,
A deed really executed by the parties between whom it
urports to be made, but ante-dated with intent fraudu-
entYy to defeat a prior deed, is a forged deed.
[C.C.R.,, 18 W. R. 73.]

Case stated by Hayes, J:—

The prisoners were indicted at the last Man-
chester Assizes under 24 & 26 Vict. o. 98, a. 20,
for forging & deed with intent to defraud James
Gardner. William Ritson was the father of
S8amuel Ritson, and prior to May, 1868, had
been the owner in fee of certain building land,
on the security of which he had borrowed of
James Gardner more than £730 for which he
had giveu him on the 16th of Jauuary, 1868, an
equitable mortgage by written agreement and
deposit of title deeds.

On the 5th May, 1868, William Ritson conveyed

all his estate real aad personal to a trustee for
the benefit of his creditors, and on the 7th of
‘May, 1868, there being then due to James Gard-
ner from William Ritson a sum in excess of the
value of the land, William Ritson and the trustee
oonveyed the land, in fee, to James Gardner,
covenanting that they had good right to convey,
exoept as appeared by the deed. The deed con-
tained no mention of the deed which the prisoners
were charged with forging.
., James Gardner entered into possession of the
land 80 couveyed to him, and about March, 1869,
he employed William Ritson to erect some build-
lngs on adjoining land, aod permitted bhim to
érect 8 shed on the land conveyed to him as afore-
said. He afterwards wished to have the shed
removed, and upon Ritson’s refusing to do so,
removed it himseif; Samuel Ritson thereupon
brought an action of trespass against him, claim-
jng uncer the deed charged as a forged deed.

This deed was dated the 12th of March, 1868,
and purported to be a demise from William Rit-
son to Samuel Ritson for 999 years from the 25th
March, then instant, of a large part of the
frontage and most valuable part of the land
which had been conveyed to James Gardner., It
was executed by both the Ritsons, aud professed
to have been attested by a witness; but such
witness was not called at the trial, nor was any
evidence given as to the professional man by
whom the deed was prepared. Although the
deed was dated 12th Maroh, 1868, it was proved
by the stamp distributor who had issued this
stamp, that it was not issued before the 7th of
January, 1869, nor was the deed ever mentioned
by the prisoners before that year.

t was contended on the part of the prosecutor
that the deed was a forged deed, made after the
prosecutor’s conveyance, and ante-dated for the
fraudulent purpose of over-reaching that convey-
ance, and so endeavouring to deprive the prose-
cutor of his estate under the said conveyaunce,
and of a gonsiderable part of the property for &’
long term, and leaving only a valueless reversion
in him in such part of the property.

The counsel for the prisoners contended that
the deed could not be a forgery, as it was really
executed by the parties between whom it pur-
ported to be made, and that there was no modern
suthority in support of the doctrine contended
for by the prosecution. He also contended that
the progecutor had obtained his conveyance by
frautj, and that it was void against the prisoners,
and if 80, the lease would be rightfully made.

The jury found that there was no ground for
imputing any fraud to the prosecutor with regard
to his security and conveyance; and the learned
judge having expressed an opinion in conformity
with the authorities cited, on the part of the
prosecution, informed the jury that if the alleged
lease was executed after the prosecutor’s con-
veyance, and ante-dated, with the purpose of
defrauding him, it would be a forgery. The
jury found both the prisoners guilty, and in
pursuance of the request of the prisoners’ coun-
gel, the question whether the prisoners were pro-
perly couvicted of forgery under the circum-
stances was reserved for the opinion of the Court
for the consideration of Crown Cases reserved.

Torr for the prisoners.—There is no authority
for holding this to be forgery, except the case of
Salway v. Wale, Mocre, 656, cited by Coke, 8rd
Inst. p. 169, Coke there says:~—The statute of
1 Hen. 6 hath these words [forge of new any
false deed] and yet if A. make a feoffment by
deed to B. of certain lands, and after A. maketh
s feoffment by deed to C. of the same land, with
an aute-date before the feoffment to B, this was
adjudged to be a forgery within that statute,
aud, by like reason, within this statute also”
(6 Eliz. ¢. 14); “and the rather in respeot of
the. words subsequent [or make, &c.].” But
there are no such words in 24 & 25 Viet. o©.
98, 8. 20, upon which this indictment is framed.
The section only applies, to ‘forging or alter-
ing,” and what was done here did not amount to
forgery, and came within no definition of that
offence. [MarriN, B.—It is defined in 2 East,
P. C. 852, as “a falve making of any written
instrument for the purpose of fraud and deceit].
There is a distinction between a mere false state-
ment and an instrument falee in itself, and this
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was & mere falsehood. Suppose a man who had
no property were to make a purely imaginary
conveyance, that would clearly be no forgery:
how does the case differ because he once had
property with which he 'has parted, and then
purports to convey it again ? [quuugN, Jo—
Is there any case which conflicts with the pas-
sage in 3 Inst. and the casein Moore?] No: hut
that case is not referred to in Comyn’s Digest,
tit. Forgery, and he deﬁnes' forgery to be the
fraudulent writing or pubhcatlon‘of a “false
deed.” [BLACKBURN, J.—A deed is false if it
purports to be what it is not; is not that the
case where it purports to be of a day on which
it was not in fact made— the date being material,
and being inserted for the purpose of frauq 7] I
ghould submit that the degd 18 not falge, hut
contains & falsehood, and might be groung for
an indictment for conspiracy, ot for obtajning
morey by a false pretence, but not for forgery.

Addison, for the prosecutlon.—According to
all the authorities, this was a forgery, for it was
the making of a false deed with intent to defraud.
In addition to the definitions alreudz Quoted, it
is said, in Bacon’s Ab.: Forgery, p. 745: « Tpe
notion of forgery doth not cousist so myeh in
the counterfeiting of a n_mn’s band and geal,
which may often be done innocently; but iy the
endeavouring to give an appearance of trygh to
o mere deceit and falsity, and either to jmpose
that upon the world as the solemn act of another,
which he is in no way privy 05 or at Jeqqes t0
make a man’s own act appear to have been done at
a time whken it was no! done, and by f[)l‘ce.of such
a falsity to give it an appearance which in tyyth
and justice it ought not to have. Hence, it is
holden to be forgery for & man to make g feoff-
ment of certain lands to J. 8; and afierwards
make a deed of feoffment of the same )apgs to
J. D. of a date prior to that of the fe_Oﬂ'ment to
J. 8., for herein he falsifies the da{e in order to
defraud his own feoffee, by makiag a geeond
conveyance which at the time he had ng power
to make: 3 Inst. 169, Pult. 46 b. 27 H. 6; 3
Hawk. P. C. ¢. 70, 8. 2.”

Ketry, C.B.—I have entertained some goubt
upon this question, because a_ll the authorities
upou the subject are comparatlvel‘y_anglem’ and
loug anterior to the statute 24 & 23 Vict, ¢, 98,
or to 11 Geo. 4, c. 66, which was in operation
before that statute was passed. But, on referring
to all the ancient authors, and to all wyjters
upon criminal law, Coke, Fogter, Comyng, and
others, we find that they are u}nt‘orm t°.the effect,
nct that every instrument which containg g false
statement is forged, but tl}at_every instrament
which purports to be what it is not, as _by ur-
porting to be executed on a day on which jt is
not in fact executed, is a'forgery if the date is
material and is inserted with intent to defrauq.

1 think that it is impossil}!e to distinguigh this
case from the old authorities anfl'text writers,
and that it comes within the definition of forgery
given by them.

MagTiN, B.—I am of the same opinion. I
agree with Mr. Torr that this is not an ordipary
instance of forgery; but all the books, angient
and modern, concur in their definition of that
offence, and this case is clearly within those defi-
nitions. 1n Tomlin’s Law Dictionary, Forgery,
7, 1 find it said that *“ when a person knoneg
falsiﬁea the date of a second conveyance, which

he bad no power to make, in order to deceive a
purchaser, &c., he is said to be guailty of forgery:
8 Inst. 169; 1 Hawk. P. C. ¢. 70.” )
Br.AckBUEN, J.—I am of the same opinion.
The statute 24 & 25 Viet. ¢. 98, s. 20, makes it a
felony to ¢ forge” a deed with intent to defraud;
it does mot define forgery, and the question ig
what is included in that word. The correct
definition, as I understand it, is that given by
Baron Comyns: “Forgery is where & man
fraudulently writes or publishes & false deed to
the prejudice of the rights of another.” Not
‘8 deed containing a falsehood,” but * g falge
deed.” Then, according to the Passage cited
from Bacon’s Ab. by Mr. Addison :
of forgery may consist in making & man’s own
act appear to have been done at a time when it
was not done ;” and if au jnstrument purports
to have been made at a time when it would have
one effect, and has in reality been made at a time
when it would have anothor effect, that I think
would make the deed a false deed, and be for-
gery. The date of a deed is frequently quite
immaterial, but here that is not so. The date is
shown by extrinsic evidence to be false. and the
deed is therefore a false deed within all the defi-
nitions. Even without any authority upon the
question, I think that common sense would lead
to this conclusion. But all the authorities are
at one upon this point. Lord Coke refers to the
Year Books to show that forgery includes this
very case; the case in Moore as far back as the
time of Queen Elizabeth, is to the same effect. .
In the case of Ann Lewis, Foster’s Crown Cases,
116, the same view was taken by eleven judges
in consultation. No authority can be cited on

the other side, and the only argument against ’

this view is that there is no recent authority in
support of it.

Lusg, J.—I am of the eame opinion. If the
parties had originally made & deed bearing a
true date, and had then fraudulently altered the
date, no question could have been raised; it
seems to me that it would be an absurdity that
the alleration of a true date to a false should be
a forgery, and yet that the making of a deed
with & date originally false should not be, I
think that this deed was “a falge deeq” within
all the definitions, as purporting to be what it in
fact was not,

BrETT, J., concurred.

CORRESPONDENCE.

Division Courts—Duty of Clerks in Court.
To tae Eprror oF THE LocaL Courts GAzZETTE.

GentLEMEN, —I have read the communica-
tion of your correspondent * Lex,” in your
December number, and join issue with him
as to the alleged general custom in the Ontario
Division Courts as to the minuting memoranda
of orders and judgments declared in court, for
to my knowledge, in an experience of more
than twenty years, I can confidently assert,
that the custom has only been exceptional and
not general ; more than this, it was never pre-

¢“The notion -
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8cribed by any rule or form (and it would be
exceedingly inconvenient to occupy the valu-
able time of the judge if it were s0), that the
Judge should fill up and sign forms on the
Bench, or, make out written memoranda of
his judgments or orders, when there is a clerk
present and paid for the purpose, whose duty
it is by the 42nd section of the D. C. Act, to
cause a note of all orders and judgments to
be duly entered. The recent rules and forms
do not prescribe anything different in this re-
Spect to what the former rules did, and I do
not see what *“Lex” means by saying ‘“until
recently this custom has been almost univer-
sally followed by the judges;” there is nothing
to hinder its being pursued still by those who
like it, but in cities like Toronto, London and
Hamilton, where the business of the court is
large, the pursuing such a practice must have
a tendency to consume time needlessly. The
custom_of the judge swearing the witnesses,
wherever it took place (and that too I appre-

- hend was only done in exceptional cases), was
8 very absurd one, and must have been pur-
sued in ignorance of the very plain wording
of section 101 of the D. C. Act, which requires
the oath to be administered by ‘‘ the proper
officer of the court,” which I suppose means
the clerk.

I do not know what is the custom of order
in the courts which “Lex” attends, but the
old well-established and time-honoured cus-
tom of hearing all parties and their witnesses
and proofs with all due patience by the judge,
and then for the parties and their counsel to
take their seats and wait for the public decla-
Tation of his decision by the judge, is, in my
€xperience, the more common, and strikes
my mind as the more seemly. I have never
found any difficulty in hearing what is said
by the judge on the Bench on those occasions,
excepting when invaders of the profession, who
act as agents, in ignorance and in violation of
the rules of good breeding, get up to criticise
the judgment either before it is concluded or
during the course of its delivery, or after it
has been delivered ;—in exceptional cases, in-
€xperienced members of the legal profession do
this, but they soon learn better behaviour ;—
In all such cases the judge should insist upon

> the person so interrupting taking bis seat, and
“8hould permit of no further discussion. Where

. he does not so insist, it is very apt to make
Confusion—but it is always easy for the clerk
to gather from the judge what the decision is,

and to correctly minute it. The Judge’s list
furnishes a sufficient safeguard against mis-
takes such as “Lex" suggests, because the
judge minutes upon that what his decision is,
and how every case is disposed of, and the
list will always afford the means of testing the
correctness of the clerk’s entries. There is
no reason at any time for the judge to say
what “Lex" suggests he might say, “I can-
not precisely remember,”—the list can always
be referred to, if it is properly framed and
properly kept,—and there can be no reason
whatever for imposing the double duty apon
the judge, of first minuting the decision on
the back of the summons and of also entering
it upon the list.
Yours respectfully,

) ¢ Union.”
Union, Jan. 1%, 18%0.

[In our last number we published a letter
from a correspondent who styled himself
“Lex.” Desirous as we are of giving space
in our columns for free discussion on all
subjects within the scope of this journal, we
published the letter, but at the same time
without agreeing with the views expressed by
the writer, We had intended at the present
time to shew wherein * Lex” had erred, but
the above admirable letter from * Uuion”
saves us the necessity of speaking as fully
on the subject as we should otherwise have
been obliged to do. We entirely agree with
“Union,” and disagree with * Lex.”

As to the latter, we think our correspondent
was not correct in respect to *‘endorsing the
judgment on the summons” when he said it
was a general practice. Our experience is
otherwise in one of the counties (Simcoe),
doing the largest business in Upper Canada.

Our correspondent is wrong also in his law
that a judgment once entered can be altered
after the rising of the court, either by judge
or clerk,

Evidently “Lex” is not very quick of hear-
ing, or, the court he is familiar with is not con-
ducted with the regularity becoming a court
of justice. If so, more is the pity, and the
sooner there is a change in this respect the
better it will be for all concerned. We sin-
cerely hope the majority of the courts in
Ontario are not conducted with that disregard
to all propriety which is implied by *Lex,”
nor can we believe that such is the case.

A person who is not capable of noting cor-
rectly the judgment as rendered by the judge,
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cannot be said to be competent for the office
of clerk ; and in a well conducted court with
an intelligent clerk giving himself wholly to
the business in hand, we do not see how a
mistake could e made; we must confess we
see no good ground for advocating the theory
that the judges should do that which it is the
clerk’s duty to perform.—Eps. L. J.]

Transmitting moneys to suitors by mail.
To Ttk Epirors or THE LocAL CourRTs GAzeTTE.

Gexrnenen,—Regarding the authority of a
Clerk to transmit suitors’ moneys on tran-
seript of judgment, I have for the last eleven
years, followed your valuable suggestion in
the Law Journal for 1858, Vol. IV, page 37,
and have never met with any difficulty on that
subject. You then suggested: “ When a Clerk
sends a transcript of judgment to be acted on
in another Division, let him forward with it
an order to transmit the money, when made,
by mail in bank notes, or by Post Office
order.”

At the foot of the *Transcript of Entry of
Judgment,” of which you kindly published &
copy in the Law Journal for 1855 Vol, I,
page 201, I wrote an order, authorizing the
Clerk to whom the transcript was gent, to
mail the money when made; that order was
afterwards printed on the transcript, and is in
the following words:

Preston, — 18—,

Sir,—Please issue execution in the above
cause forthwith, and on receipt of return
thereto from the Bailiff of your Court, make
proper return to this office. If money made,
you will please remit the same by a Pogt Of
fice Money Order to this office, if the Post
Office of your place is a Money Order Office,
otherwise remit said money in a registered
letter to this office, at my risk, and oblige,

Yours respectfully,

Plaintiff.
If convenient, I obtained plaintiff’s own
signature at the time the transcript was or-
dered, otherwise I signed his name per 0, K.
This plan of having the order on the tran-
script appears to me preferable to a separate
or subsequent order from the plaintiff; jt not
only saves postage, time and labor, but ghows
the whole authority, power to issue execytion
and toremit, ononesheet; and is toall intents
and purposes the same which is now stipu-
lated by Rule 159 of 1869, and I think that if
an order like the above, or to that effect, were

printed on the back or at the foot of the tran-
scripts now in use (Forms 98 and 100), it
would be an improvement.
Respectfully yours,
Orro KroTz.

(If all Division Court officers gave the same
intelligent care to the working of the system
they are concerned in administering as our
correspondent, we should have fewer com-
plaints from the public, or from officers. The
suggestions of Mr. Klotz are very valuable,
and many doubtless will act upon them.—
Eps. L. C. G.}

Once Bishop Horsely met Lord Thurlow walk-
ing with the Prince of Wales. The Bishop said

he was to preach a charity sermon next Sunday,

and hoped to have the honor of seeing his Royal
Highness present. The Prince intimated that
be would be present. Turning to Thurlow, the
Bishop said, ** I hope I shall also see your lord-
ship there,” ¢ I'll be —— if you do ; I hear you
talk nonsense enough in the House of Lords;
but there I can and do contradiot you, and P’ll
be if 1 go to hear you where I can’t’—
Bench and Bar.

APPOINTMENTS TO OFFICE.

(From the Canada Gazette.)
JUDGES.

The Hon. JOHN GODFREY SPRAGGE, of the City of
Toronto, in the County of York, to be Chancellor of the

the Court of Chancery for Upper Canada, now Ontario,.

n the stead of the Hon. P. M. M. 8. VANKOUGHNET
ideceased. (Gazetted January 1st 1870.)

SAMUEL HENRY STRONG, of the City of Toronto,
in the County of York, Esq., Q.C., to be one of the Vice-
Chancellors of the Court of Chancery for Upper Canada,
now Ontario, in the stead of the Hon. J. GODFREY
SPRAGGE. (Gazetted January 1st, 1870.)

{From the Ontario Gazette.)
DEPUTY CLERK OF THE CROWN, &c.

JAMES C. MORROW, of Barrie, Esq., to be Deputy
Clerk of the Crown and County Court Clerk for the
County of Simcoe, in the stead of JONATHAN LANE,
Esq., deceased.

NOTARIES PUBLIC.

A. G. MCMILLAN, of Elora, Gentleman, Attorney-at-
Law; FREDERICK ARTHUR READ, of Petrolia, Esq.,
Barrister-at-Law ; and HORACE THORNE, of Toronto,
Esq., Barrister-at-Law. (Gazetted January 1st, 1870.)

CHARLES GREAM, of the Village of Madoc, Esquire.
(Gazetted January 15th, 1870.)

JAMES A. MACPHERSON, of the Village of Kincar- - ;

dine, Esq. (Gazetted January 20th, 1870.)
ASSOCIATE CORONERS,

WILLIAM LINDSAY, of Napier, Esq., to be an Asso- -

ciate Coroner within and for the County of Middlesex.
(Gazetted January 8th, 1870.)

JOHN MILTON PLATT, of Picton, Esq., M.D,, to be
an Associate Coroner within and for the County of Prince
Edward, (Gazetted January 22nd, 1870.)




