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Barker, C.J. :—The bill in this ease was filed for the 
specific performance of a contract for the purchase by the 
defendant of a certain property in the city of Fredericton 
known as “Linden Hall,” a part of the estate of the late 
Oeorge E. Fenety in his possession at the time of his death 
*n September, 1899. Mr. Fenety left a will dated Dc- 
eember 29th, 1895, with three codicils, dated respectively 
August 26th, 1898, December 9th, 1898, and March 10th, 
1899. The will and codicils were duly proved and letters 
testamentary were granted to William T. H. Fenety, Georg­
ia C. Fenety and Frederick S. Sharpe, the executors and 
trustees appointed in the will, on the 2r6th October, 1899. 
Sharpe died sometime before this transaction arose and the 
Plaintiffs are the two surviving executors and trustees, who 

also two of the testator’s children. The testator left 
11 m surviving four sons and three daughters and his widow,
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who is still living. In December, 1907, the plaintiff, 
William T. H. Fenety, acting with the consent and authority 
of his co-trustee and mother, entered into negotiations with 
the defendant for the purchase by him of a portion of the 
Linden Hall property. Mrs. Fenety, the widow, had con­
tinued for some years after her husband’s death to reside 
on this property, but at the time in question she was occupy­
ing a house elsewhere in Fredericton and Linden Hall was 
in the occupation of a tenant. The negotiations in question 
resulted in an agreement to purchase being made, a memo­
randum of which was made and signed by the defendant and 
by the plaintiff William H. Fenety acting for and by authority 
of his co-trustee and mother. The first question to be dis­
posed of is one of fabt. Was there a concluded and complete 
agreement arrived at between the parties and signed so as to 
satisfy the Statute of Frauds, and if so what are its terms ? 
The memorandum, of which there was but one copy, 
which was retained by the defendant, was destroyed by him 
after he had knowledge and full notice that "the plaintiff 
intended to enforce the contract. The defendant claimed 
the right to withdraw his offer, as he calls it, when he could 
not get a conveyance signed by all the beneficiaries, and he 
says he then destroyed the memorandum as being of no 
further use. There is, however, in my opinion, no substan­
tial difference between the two versions given of it—one by 
the defendant, and one by the plaintiff William H. Fenety. 
The latter in his evidence gives the following as his recol­
lection of it:—

December 13th, 1907. 
i “ Johnston to purchase from Fenety estate property on 
Brunswick street. 76 x 185, 25 feet to be clear on upper 
side. 15 feet on lower side; estate to give an unencumbered 
title; Johnston to hand the estate 25 shares of Toronto 
Street Bailway and 10 shares Fredericton Gas stock—all 
furniture, including that belonging to Mrs. Boberts, to be re­
moved from the premises. Stock not to be transferred 
before January, 2nd, 1908.

(Sgd.) L. W. Johnston 
Wm. T. H. Fenety.”

The defendant in his answer states the memorandum 
as follows :—

“ Johnston agrees with Fenety estate to exchange 
10 shares Fredericton Gas Company stock and 25 shares of 
Toronto Street Bailway stock for a satisfactory deed, free
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and unencumbered in every way, of the Linden Hall property, 
so called, with a lot of land 76 x 185 feet, beginning at a 
point 15 feet east of a line to Brunswick street, parallel 
with the west side cellar wall line of Linden Hall. The 
buildings of said lot to be delivered in the same condition 
as now, nothing to be removèd but the furniture of the pre­
sent tenant and that belonging to Mrs. G. Roberts.

L. W. Johnston.
W. T. H. Fenety.”

In his evidence the defendant stated the memorandum 
as in his answer down to the word “ feet.” He omitted the 
clause “ beginning at a point 15 feet cast of a line to Bruns­
wick street parallel with the west side cellar wall line of 
Linden Hall,” and then proceeded, the “ property ” instead 
of “ the buildings of said lot/’ to be delivered, &c. There 
is no essential difference between these three versions. If 
there were I should feel at liberty to adopt the plaintiff’s 
version in view of the defendant’s destruction of the writing 
when he knew it was to be made the basis of proceedings 
against him. Each is amply sufficient to satisfy the Statute 
of Frauds as a written memorandum of an agreement cap­
able of being enforced. They state the names of vendor 
and purchaser, the property to be sold and thé price to be 
Paid : Catling v. King, 5 Ch. D. 660; Shardlow v. Cotterell, 
20 Ch. D. 90.

It is not denied that the parties actually agreed upon the 
Rale and purchase of this property on the terms mentioned 
*n this memorandum which they signed. The defendant, 
however, sought to shew that this memorandum was not in­
tended as an agreement but merely as instructions drawn 
cut by himself to his solicitor by which he was to be guided 
in carrying the verbal agreement into effect. It does not 
spcm to me of much importance what particular use the dé­
tendant intended to make of this memorandum. The im­
portant question is, did it in fact contain the terms of the 
verbal agreement to purchase, so ns to satisfy the require­
ments of the Statute of Frauds ? If it did this is all that 
Ihe plaintiff requires as to that branch of the case.- Before 
referring to the evidence on this point I shall mention 
toother point strongly relied on at the hearing. It was 
there contended that it was one of the conditions of the con­
tract that the question of title was to he altogether subject 
t° the decision of Mr. Barrv, the defendant’s solicitor, so 
that no question of that kind could ever come before the
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Court, Mr. Barry’s opinion upon that point, so far as this 
transaction is concerned, being conclusive upon both parties. 
It is true that Mr. Barry was acting for the defendant as his 
solicitor, in the way usual in transactions of this kind, and 
that the defendant was relying upon his opinion as to the 
title. Mr. Barry was, however, not to draw the conveyance, 
or, so far as I can see, do anything which required this 
written memorandum for his guidance, however useful it 
may have been. He certainly was not acting for the plain­
tiffs in any way. I think the defendant’s own evidence on 
this point is directly at variance with his contention. In 
his direct examination, after telling of their negotiations 
as to the terms and their final agreement verbally, which 
seems to have taken place on the 20th December, 1907, the 
defendant’s evidence proceeds thus:—

“ Q. Did you tell him (i.e., the plaintiff Fenety) to come 
in the next day? A. Yes. Q. About what date was that, 
the next day? A. Well, as I have it in my mind it was the 
21st of December. Q. What took place on that occasion ? 
A. Well, I had the securities with me and prior to his com­
ing there. Q. This was in the assessor’s office-? A. Yes, 
and prior to his coming there. I had drawn up a memo­
randum and when he came in I shewed him the securities 
and shewed him the memorandum and told him that I in­
tended Mr. Barry should investigate the title and pass 
upon the validity of the deed they would offer and 
that I had made a memorandum for Mr. Barry’s guid­
ance, which was there, which I would like him to 
read to see if it was correct and he read the paper, 
and after he had read it, he asked me if he would sign it, 
and I told him I dare say he might as well, it would do no 
harm. Q. Did you sign it yourself ? A. I had signed it 
before he arrived. Q. I'll is was a paper of your own prepar­
ation? A. Entirely so. Q. You told him Mr. Barry was 
to pass upon the title? A. Yes, I did. Q. Did he assent 
to that or make any objection? A. I presume he assented 
to it; he raised no objection at all. He asked me if the 
matter was to be entirely in Mr. Barry’s hands thereafter 
and I said it was. Q. Was anything said as to the title 
being satisfactory to Mr. Barry or words to that effect ? A. 
Certainly, I told him Mr. Barry would investigate the title 
and pass upon the validity of the deed. Q. Mr. Barry had 
been your solicitor for a good many years ? A. He has acted 
for me on a great many occasions.”
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This evidence shews that the defendant had selected Mr. 
Barry as his adviser, but it altogether fails in proving that 
it was in any way agreed by the plaintiffs that they were 
obliged as a part of their contract to furnish a title satisfac­
tory to Mr. Barry. They were no doubt to give a good title 
and one free from encumbrances, but they never agreed that 
Mr. Barry should be the sole arbiter by whose decision they 
were to be bound. This evidence shews that at this time 
the defendant handed this memorandum of agreement and 
the stock certificates which were to be handed over in pay­
ment, to Mr. Barry, in whose hands, as the defendant said, 
he left the matter entirely. He said nothing whatever as to 
Mr. Barry’s opinion being accepted. It seems strange that 
if there was so important a condition in the contract as is 
put forward, that a memorandum written out for Mr. 
Barry’s guidance in closing up the matter should not have 
been incorporated in it. On his cross-examination on this 
point the defendant gave the following evidence : “ Q. 
When this memorandum was drawn you had agreed to 
exchange this stock for that property ? A. Under certain 
conditions ? Q. Under conditions of getting a good title ? A. 
Conditions regarding a title satisfactory to Mr. Barry, my 
solicitor. Q. There was nothing said in the agreement, this 
memorandum itself, as to it being satisfactory to Mr. Barry ? 
A. Nothing at all. Q. And that memorandum was drawn 
UP to embody the terms of the agreement ? A. It was.” 
It seems that the plaintiff and defendant went to Mr. 
Barry’s office immediately after this memorandum was 
signed and Mr. Barry thus describes what took place : “ I 
remember the occasion. I have no means of fixing the day 
absolutely, but I have no doubt it was at the time stated, 
the 21st of December in the year 1907. Mr. Johnston and 
Mr. Fencty came into my office, my private office. . . .
They came into my own office and Mr. Johnston had a pack­
age with him in a brown envelope and told me that he 
Was treating for the purchase of the Linden Hall property 
and wanted me to search the records and investigate the 
Ctle and see it was satisfactory in every way, and he left 
the papers with me. I put them in my safe.” (The 
papers were the memorandum of agreement and the two 
stock certificates in an envelope) . . . “ Q. You say
Mr. Johnston asked you to complete the matter and see the 
title was satisfactory, did he? A. Yes, that is what he came 
to me for, to investigate the title and see that it was in every
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way satisfactory/’ Mr. Barry says that he drew up a de­
scription of the property and made searches at the Record 
office. He was asked on cross-examination : “ Q. Did you form 
an opinion that the conveyance by the trustees without the 
heirs joining would be an inadequate or invalid deed? A. 
I formed the opinion it would be very doubtful. There is a 
very grave doubt in my mind as yet. I think I would not 
take a title to-day without it.” It will be seen that these 
instructions given by the defendant to Mr. Barry were 
nothing more than any one purchasing property usually 
gives to his solicitor. There is nothing in the conversation 
to suggest that by his decision the plaintiff was to be bound. 
I find as a fact that there never was any such agreement 
at all.

In Hussey v. Horne Payne, 4 A. C. 311, an action simi­
lar to this, it appeared that this provision, “ subject to the 
title being approved by our solicitor,” was sought to be intro­
duced into a contract entered into by correspondence. In 
reference to it Lord Cairns says: “I feel great difficulty in 
thinking that any person could have intended a term of this 
kind to have that operation, because, as was pointed out in 
the course of the argument, it virtually would reduce the 
agreement to that which is illusory. It would make the 
vendor bound by the agreement but it would leave the pur­
chaser perfectly free. He might appoint any solicitor he 
pleased, he might change his solicitor from time to time. 
There is no directio personarum, there is no appointment 
of an arbitrator in whom both sides might be supposed to 
have confidence. It would be simply leaving the purchaser, 
through the medium of his solicitors, at liberty to say from 
caprice at any moment : We do not like the title, we do not 
approve of the title, and therefore the agreement goes for 
nothing. My Lords, I have-great difficulty in thinking that 
any person would agree to a term which would have that 
operation. But it appears to me very doubtful whether 
the words have that meaning. I am disposed to look upon 
them—and the case cited from Ireland would be authority, 
if authority were needed for that view—I am disposed to 
look upon the words as meaning nothing more that a guard 
against its being supposed that the title was to be ac­
cepted without investigation, as meaning in fact the title 
must be investigated and approved of in the usual way, 
which would be by the solicitor of the purchaser.” See 
Andrews v. Calori, 38 S. C. R. 588.



FEXETY ET AL. v. JOHNSTON. 251

Admitting that parties might bind themselves by so one­
sided a contract as such a condition would create, it would 
never be inferred from evidence such as I have quoted, 
especially where we have the contract drawn up by the de­
fendant himself, “to embody the terms of the agreement,” 
as he says, and it contains no such provision. In addition 
to this "1 think this memorandum of agreement signed by 
the parties and drawn up by the defendant for the purposes 
I have mentioned is available for the plaintiff as a founda­
tion for this action, though the defendant intended giving 
it to his solicitor for his guidance in carrying out the agree­
ment of which the signed memorandum was the legal evi­
dence. If two parties negotiate by correspondence and 
eventually arrive at a point where all the essential terms 
of a contract have been determined and agreed upon, the 
contract is enforceable though it appears by the correspond­
ence that it was the intention of one of the parties that the 
agreement was to be put in due form by a solicitor. Ross- 
iter v. Miller (1878), 3 A. C. 1124.

The defendant, however, says : The title which you offer 
me is not good; at all events it is not such a title as I can 
oe compelled to accept. In the first place the beneficiaries 
under the will must join in the conveyance and in the second 
place there are memorials of judgment on record against 
one or more of the beneficiaries. As to the first question 
the evidence shews that a conveyance duly executed by the 
plaintiffs as trustees, and by the widow and children except 
°ne, was tendered to the defendant and he refused to accept 
)t. Though six of the beneficiaries joined in the conveyance 
Jt was not because that was necessary, but only in order to 
meet the wishes of the daiendr nt's solicitor. And the plain- 
tiffs now claim that a conveyance executed by themselves as 
surviving trustees and by the widow will give a good title 
f° the defendant, free from all incumbrances, and satisfy 
aH the requirements expressed or implied in the contract of 
sale.

The testator by his will, after making a specific legacy 
and giving directions as to the payment of his debts, gave 
t° his wife “ Eliza A., during the term of her natural life, 
fhe household stores, furniture and effects of every descrip­
tion whatsoever, which may be found in my dwelling-house 
or belonging thereto at the time of my death, as well as all 
animals, carriages, sleighs, waggons, harness, stable imple­
ments, goods and effects contained in and about the barn 
m connection with my premises, with full power to my said
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wife to sell any or all of the above mentioned property.” 
Whatever of this property remained at the death of the 
widow the executors were directed to sell and divide the 
proceeds equally among the children then living. The pro­
ceeds of any sales of this property by the widow were to be 
added to the principal sum to be set aside for her mainten­
ance, as is hereafter mentioned, and the income was to go to 
the widow during her life. Then follows this clause : “I 
give, devise and bequeath all my other property both real 
and personal, whatsoever and wheresoever situate, of which 
I may be seized or possessed or otherwise entitled, to my 
executors and trustees herein named upon the trusts follow­
ing, that is to say, (1) upon trust that my trustees will in­
vest (or set aside investments already held by me and yield­
ing interest), such of my property as will be sufficient to 
yield interest amounting yearly to $1,200, and upon trust that 
my trustees shall pay the said amount of $1,200 to my wife 
quarterly during her lifetime for her sole benefit and sup­
port, &c.” Then follow certain directions as to keeping up 
this fund so that the annual income may be maintained at 
$1,200. On the death of the widow this fund was “to be 
dealt with by my trustees as follows Then follows a direc­
tion for the trustees to divide it amongst the testator’s 
children. The second clause of the will has reference to the 
Linden Hall property and is as follows : “ Upon trust that 
my trustees will hold my residence known as 6 Linden Hall ’ 
and the grounds connected therewith (but not to include 
the property purchased by me and known as the Grammar 
School property), during the will and pleasure of my wife, 
and there she may live as long as she desires, free from 
rent, she paying one half of the taxes, insurance, water rates 
and such like—also the paying in full the running expenses 
in keeping up the establishment, during her occupancy, it 
being my intention that she may live in her present home 
so long as she may so wish. If, however, the above property 
be leased or sold during my wife’s lifetime, with her consent, 
then in such a case I desire, if leased, the rent derivable 
therefrom shall be used as rent for a home for her to live 
in and such house is to be as good as one of my present 
houses situate on College road, Sunbury street, Fredericton, 
and if after paying such rent with the money received from 
the rent of the said Linden Hall property, there remains a 
balance from time to time, this balance shall be added to 
the principal sum already set aside for my wife’s mainten-
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ance, the income in the meantime being paid to my said 
wife. Should, however, the said property be sold during my 
wife’s lifetime, with her consent, the purchase money shall 
he used as follows: so much of it shall be invested as will 
yield enough interest to pay rent for as good a house as one 
of my College road houses, and in such a house my wife 
may live, such interest being used to pay the rent therefor, 
and the balance of the said purchase money shall be divided 
equally among my children then living.”

It is clear. I think, from this clause in the will that it 
was optional with the testator’s widow either to continue to 
reside at Linden Hall or to do as she in fact has done, select 
a residence elsewhere. If the property was leased she was 
entitled out of the rents to sufficient to pay the rent of an­
other house, and if it was sold sufficient of the purchase 
money to produce interest equal to the rent was to be invested 
for that purpose. In view of these facts and of the special 
direction that the trustees to whom the property was de­
vised “were to hold it during the will and pleasure of the 
widow,” I should be disposed to think, though it is not 
necessary to decide that point for the purposes of this case, 
that the widow had the right to have the property leased or 
sold, quite irrespective of the wishes of anyone else ; she had 
a right to occupy Linden Hall free of rent; she had a right 
to abandon it and live elsewhere, and if she did she had the 
right to have the rents of Linden Hall or the interest of a 
part or all of the proceeds of its sale appropriated to the 
payment of her rent. It was impossible for the trustees 
to carry out these trusts without leasing or selling, and the 
widow’s consent was all that was required.

Section 24 of chap. 160 respecting Wills (2 Con. Stat. 
p. 1950) provides that “ where any real estate shall be devised 
to any trustee or executor, such devise shall be construed to 
Pass the fee simple or the whole estate or interest which the 
testator had power to dispose of by will in such real estate, 
unless a definite term of years absolute or determinable, or 
an estate of freehold, shall thereby be given to him expressly 
°r by implication.” By virtue of this provision the trustees 
took the fee simple in this property which the testator had 
at the time of his death. Apart from this it is abundantly 
clear I think that the testator intended to vest the fee 
in his trustees as necessary for them to have in order to 
execute the trusts declared in the will. I have already men­
tioned those referring to the Linden Hall property, but there
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are others. By a codicil to the will the testator directed 
that the houses built by him in Fredericton bringing in 
rents should not be sold during his wife’s life, but that the 
rents should be devoted toward her $1,200 a year allowance. 
This portion of the real estate will therefore form part of 
the property distributable on the widow’s death. Clause 
4 of the will deals with the residue of the property, that is 
what is not specifically devised in clauses one and two, and 
as to this residue the will provides that it be held “ upon 
trust that my trustees will deal with all the residue of my 
property—or estate—both real and personal in manner and 
form following—that is to say, that they shall divide it as 
fairly as possible into seven equal shares, which shares are to 
be dealt with by my trustee in the following manner.” 
Then follow specific directions which I may state generally. 
The trustees, or the survivors, are to pay over to each of the 
four sons, one share, but if either of them predeceased him 
leaving children under age then the trustees are to hold the 
share and pay the interest to the guardian of the youngest 
child for the benefit of all until the youngest child became 
of age, when the trustees were to divide it among the 
children. Similar provisions were made as to the widow of 
a child who was to have the income for life or during widow­
hood. The other three shares the trustees were to retain 
and keep separate—one for the benefit of each daughter, 
and to pay the annual income to such daughter during life 
for her separate use. Then followed provisions to be ob­
served in case of the death of a daughter before the testator 
leaving children, similar to those made in the case of the 
sons. By a second codicil the testator directs that on the 
division of the estate property as far as it can be, his three 
children, G. linden Fenety, Walter Pierson Fenety and Geor­
gina C. Fenety should be provided for first—that is to say, 
each shall receive $10,000 as their first instalment, which 
sums shall be severally paid to them in cash or as otherwise 
may be agreed upon or as may be most convenient to the 
executors. The trustees were also empowered to vary and 
transfer any security or securities they may hold and each 
of them was only responsible for his own default. The 
testator also declared that all trusts and powers reposed and 
vested in the trustees might be exercised by the survivor 
or survivors of them or the heirs, executors or administrators 
of such survivor or other the trustees or trustee for the time 
being of the will.
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In Davies v. Jones and Evans, 24 Ch. D. 190, on an ap­
plication under the Vendor and Purchaser Act for a decision 
of the Court as to title, Pearson, J., after referring to the 
rule as laid down by Lord Mansfield in Oakes v. Cook (Burr. 
1686), and by Bayley, B., in Anthony v. Bees (2 Cr. & J. 83), 
says : “ Now, in my opinion, there were two things required, 
one -was that the executors were to carry out all the inten­
tions of the testator and another was that they were to 
distribute the residue of the estate among the -wife and 
daughters in the manner pointed out ; consequently the wife 
and daughters take nothing absolutely, and the only way in 
which I can give effect to the whole of the will is by saying 
that the executors must in the first place raise so much as 
may be necessary for paying the testator’s debts and funeral 
expenses, and after that they are to provide for the legacies, 
and then to have in their own hands whatever remains and 
to divide that between the wife and children in the manner 
directed by the will. I must therefore hold that they had 
the legal estate for the purpose of the will, and my opinion 
is that they can make a good title to the purchaser.” In 
that case there was no devise of the property to the execu­
tors as there is in this, but it was held that they took the 
title to the residuary estate, which thcÿ were to distribute, 
that being necessary to enable them to discharge their duty 
Under the will, and having the title they could give a good 
title to a purchaser. See Young v. Elliott, 23 TJ. C. Q. B. 
420; Collier v. Walters, L. E. 17 Eq. 252.

It is true that this will contains no direction or express 
power of sale of the real estate. There is, however, a clearly 
miplied power for that purpose. Such a power would be 
1mplied when it was necessary for the trustees in order to 
carry out the trusts imposed upon them. I have already 
cited the clause as to the Linden Hall property, and that 
the testator himself considered that he had conferred and 
mtended to confer such a power as to all of his real estate, 
appears from the codicil to which I have already referred, 
hy which he directed that his Fredericton houses should not 
he sold or disposed of during the lifetime of his wife, thereby 
Placing a limitation on the power given by the will. In 
Glover v. Wilson, 17 Grant 111, Strong, J., says : “ It is clearly 
established by many authorities—amongst which may be 
eiled the following—Forbes v. Peacock, 11 Sim. 152 and 
11 M. & W. 637, Ward v. Devon, 11 Sim. 160, Tylden v. 
Hyde, 2 S. & S. 238; Curtis v. Fulbrook, 8 Hare, 25; Wil-
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liams’ Real Assets, 84, Dart, Vendors, &c., 400, and Sugden 
on Powers, 118, 119—that where a testator by his will 
directs real property to be sold, without saying by whom, 
and the proceeds to be distributed or applied by his execu­
tors, they take a power to sell and convey the fee. Now 
in this informal will, we find a clear though clumsily ex­
pressed power to sell in the following words : “ Also, it is 
my will that, when the aforesaid property be sold, that the 
interest be put to the clothing and schooling of my children 
and to the support of my wife, so long as she remains my 
widow,” and the proceeds being directed to be applied to 
maintenance indicates that an immediate and not a post­
poned sale was intended. Strong, J., then points out how 
that the executors were to apply the estate and effects, and 
proceeds thus : “ I think, therefore, that Eliza Glover, the 
testator’s daughter, born after the making of this will, is 
not, either as one of the co-heirs at law or as entitled to the 
benefit of the trust for maintenance, a necessary party to 
the conveyance, inasmuch as the executors take a legal power 
of sale, and I must, therefore, allow the appeal with costs.”

In Mower v. Orr, 7 Hare 472, the testator gave his estate, 
including copyhold of inheritance, leaseholds, merchandise, 
money in the funds, and cash, to his children and grand­
children, in twenty shares, and directed some of such shares 
to be invested in the government funds for the infant lega­
tees, and requested his executors on his death to get his prop­
erty together and divide it, it was held that the will must be 
taken to direct a sale and conversion of the copyhold estate. 
There was no devise of the estate or any part of it to the 
trustees as in the present case. The Vice-Chancellor held 
that the testator must be understood as directing the conver­
sion of the copyhold estate into personalty. The division 
of the entire property into a number of shares and the direc­
tions contained in the will as to the investment and disposi­
tion of some of such shares, precluded the supposition that 
the testator inténded the copyhold should remain unsold— 
and a sale was "accordingly ordered.

In Hamilton v. Buckmaster, L. R. 3 Eq. 323, a hill was 
filed for the specific performance of a contract to purchase 
a leasehold house, raising the question whether the executrix, 
who had entered into the contract, had power to sell under 
her testator’s will. The executors were directed to sell “ all 
his (testator’s) stocks, shares, and securities, and such other 
part of his personal estate as was in its nature saleable, and
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collect and get in all money due and owing to him, and all 
other his estate, and convert the same into money and stand 
possessed of the proceeds upon trust to pay debts, funeral 
and testamentary expenses and invest the residue thereof 
upon the trusts therein declared.” After the date of the 
will the testator became possessed of the freehold house in 
question. It was put up for sale by the executrix, who, in 
m the absence of the executor (the testator’s heir-at-law) 
in India, had alone proved the will. The defendant pur­
chased the property but refused to complete the purchase on 
the ground that the title was defective inasmuch as the will 
contained no power to sell this freehold property and that 
at all events the concurrence of the devisee (if any) or the 
heir-at-law should be procured. Wood, V.-C., said that he 
never had any doubt that the executrix had power to sell the 
house and he made a decree in favour of the plaintiff, hold- 
lng that the words “ and all other his estate ” included this 
ireehold property. See Flux v. Best, 31 L. T. N. S. 645; 
Cooke v. Simpson, 46 L. J. Ch. 463.

In all of these cases, and many others of the same kind 
can be found, it is. clearly held that where a testator devises 
real estate to trustees upon certain trusts so as to vest the 
absolute interest in them and directs or authorizes a sale of 
the property, the trustees have the .sole power to sell, to 
convey to the purchaser, to receive the purchase money and 
give a discharge for it. And if instead of thus devising the 
estate to the trustees, the testator gives such directions to 
his trustees as render a sale of the property necessary in 
°rder to carry out the directions, the trustees take the 
estate for that purpose and their conveyance to the pur­
chaser is good. In none of the cases, so far as I have ex­
amined them, has the conveyance been executed by others 
than the trustees. In this present case the testator made 
special provision for grandchildren under age in case of the 
heath of any of his children dying before him leaving child- 
ren- If the defendant’s contention can be sustained, had 
such a case happened, this property could never have been 
s°m, as the minors could not have joined in the conveyance 
and without it the title would be imperfect. The testator’s 
mtentions as to his wife’s maintenance would have thus 
been in a great measure frustrated. I have no doubt my­
self that the trustees’ conveyance was quite sufficient to 
pass the title without the concurrence of any one except the 
Widow to signify her consent to the sale.
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The defendant’s counsel contended that at least the title 
offered to the defendant was so doubtful that this Court 
would not force it on a purchaser ; and in support of that 
contention he cited two cases. One is Francis v. St. Ger­
main, 6 Grant 636, in which the Court sitting on appeal 
sustained the decision of Esten, V.-C., against the title. 
The facts of the case were not at all similar to the facts of 
the present case, and it therefore has no hearing on this 
case, for no one disputes the general proposition that a 
doubtful title will not be forced on a purchaser. The other 
case is Osborne v. Rowlett, 13 Ch. D. 774, and so far às it 
bears upon the present case is an authority against the de­
fendant. It supports the rule to which I shall presently refer 
by which Courts of first instance in dealing with this ques­
tion are bound to decide according to their view, whether 
they have doubts or not, leaving it to be decided by a Court • 

of Appeal. In that case Jessel, M.R., says : “ The case is 
one which I am bound to decide, as between vendor and 
purchaser, whether a good title can be made or not.” Two 
or three other cases will illustrate the rule I have mentioned. 
In Hamilton v. Buckmaster, 3 Eq. 323, already referred to, 
which was decided in 1866, Mr. Dart, one of the conveyanc­
ing counsel to the Court, had given an opinion against the 
title. Wood, V.-C., said that he never had any doubt that 
the title was good, but the question was whether the title 
could be forced upon a purchaser. He says: “ With respect 
to enforcing specific performance against the purchaser it has 
been contended that, having regard to the difference of 
opinion between the eminent counsel who have advised upon 
this title, there is such a reasonable doubt that I ought not 
to force the title upon the purchaser. But am I to make 
this estate unmarketable, for that will be the effect of refus­
ing specific performance ? If, in deciding in favour of the 
vendor, I am wrong, my decision can be set right by the 
Court of Appeal. But if I decide in favour of the pur­
chaser, then I shall be condemning the title beyond the 
power of appeal, as the Court of Appeal has always held 
that the simple expression of doubt in the Court below is 
sufficient to prevent the title from being forced upon a pur­
chaser.” The latter part of this passage is scarcely borne 
out by Beioley v. Carter, 4 Ch. Ap. 230 (1869). The Master 
of the Rolls, in that case, decided that the title was bad and 
dismissed the plaintiff’s bill for specific performance. Sel- 
wyn, L.J., on delivering the opinion of the Court of Appeal,
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said: “ We have not lost sight of the fact that this is a suit 
for specific performance nor of the fact that the greatest 
weight is due to the opinion of the Master of the Rolls, nor 
of the observations of the Lords Justices in Collier v. Mc- 
Bean (L. R. 1 Ch. 81), in which the danger and difficulty of 
forcing a doubtful title upon a purchaser are dwelt upon. 
At the same time it is the duty of a Court of Appeal to form 
an opinion upon the question of title and to act upon it, as 
is well expressed by Lord St. Leonards in the case of Shep­
pard v. Doolan (3 D. & War. 8).” His Lordship then says: 
“ With respect to the common cases of doubtful title, I can­
not agree with the proposition that an unfavourable decision 
in the Court of inferior jurisdiction renders the title doubt­
ful. The Judge of the Superior Court would still be bound 
to exercise his own discretion, and decide according to his 
own judgment. I have myself often argued at the Bar in 
support of the proposition, but always without success ; for 
although I have urged that no Judge could consider a title 
to be free from doubt when one or two Judges competent 
to decide the question had pronounced it to be defective, 
1 have been ever met by this answer—that to adopt such 
a doctrine would be in effect to leave the ultimate decision 
of the question to the Court below, while the law provides 
an appeal to the Court above. We therefore consider it to 
he our duty to decide the case, and in doing so there are two 
questions to be considered.” The Court there overruled 
the Master of the Rolls and decided the title to be perfectly 
ffo'od and decreed specific performance.

If, therefore, I had doubt as to the correctness of the 
conclusion at which I have arrived it would be my duty to 
act on my judgment as in other cases and leave it to a Court 
°f Appeal to correct me if I am wrong.

There was one other objection raised to the title, though 
°n the argument the defendant’s counsel did not. I think, 
mention it. That was as to the memorials of judgment on 
record against some of the cestui que trusts. These bene­
ficiaries, however, take no interest in this Linden Hall prop- 
°rty. It was devised to the trustees with a power of sale 
nud whatever thfey might eventually receive from the trus­
tees under the trusts of the will as their portion of the 
Proceeds of the sale, they had no interest in the property 
itself leviable under an execution. See Re Lewis and 
Thorne, 14 Ont. R. 133.
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The result is that in my opinion there was a completed 
binding agreement for the purchase and sale of this prop­
erty; that the objections to the title are unfounded ; that 
the trustees’ conveyance to the purchaser will pass a good 
title free from any of these objections, and that the con­
currence of the beneficiaries other than the widow is not at 
all necessary for the validity of the conveyance to which the 
defendant is entitled. There will, therefore, be a decree 
in favour of the plaintiffs and a reference as to the divi­
dends received on the shares, &c.

Reserve costs and other questions till report.

NEW BRUNSWICK.
i

\

SUPREME COURT IN EQUITY.

Barker, C.J. July 13th, 1909

DYER v. McGUIRE et al.

Land—Conveyance—Fraud—St at. 13 Eliz. Cap. 5—Valuable 
Consideration—Bona Fides.

M. N. Cockburn, K.C. and L. A. C'urrey, K.C., for the 
plaintiff.

M. MacMonagle, K.C., for the defendants.

Barker, C.J. :—This suit was brought for the purpose 
of setting aside certain conveyances of real estate as 
having been made to delay, hinder and defeat the 
plaintiff, a creditor of the defendant Robert McGuire, 
and which are therefore fraudulent under the Statute 
13th Eliz. cap. 5. On the 10th February, 1908, the 
plaintiff commenced an action at law against the 
defendant Robert McGuire for the recovery of the 
sum of $504.58, alleged to be due to the plaintiff for 
goods sold and delivered by him to McGuire. The action 
was tried at the Charlottè circuit held in May, 1908, and 
resulted in a verdict by the jury for the whole amount. The 
postea was stayed until the first Monday in the Trinity 
Term following, which was June 3rd. No motion was made 
for a new trial, and on the 5th June, 1908, judgment was
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signed for $764.58, which remains unsatisfied. A writ of fi. fa. 
was issued to the sheriff of Charlotte county on June 6th, 
1908, which was afterwards returned nulla bona/’ At the 
time the action was commenced the defendant Robert Mc­
Guire owned a house and some land on which he was living, 
in Saint Patrick, Charlotte county, valued at $900. On the 
20th May, 1908, the defendant Robert McGuire conveyed 
this property to his son the defendant Archibald E. McGuire 
for the consideration of $900. This conveyance was ac­
knowledged the same day and registered on May 22nd, 
1908. • That at the same time, that is May 20th, Archibald 
E. McGuire and his wife executed a mortgage to Robert 

" McGuire to secure the sum of $500 in three years with in­
terest at 5%, accompanied by his promissory note for the 
same amount and of a like tenor and date. This mortgage 
was acknowledged by Archibald McGuire on May 20th, and 
by his wife on May 21st, and it was registered May 22nd. On 
the 21st May, McGuire assigned this mortgage and the mort­
gage debt to one Melbourne McMonagle for the considera­
tion of $500. It was acknowledged the same day and regis­
tered on the 22nd May. On July 8tli, 1908, McMonagle 
assigned the mortgage and note to his daughter, the defend­
ant Millie I. Hunt, lor an alleged consideration of $506.84, 
the amount then due on it. That assignment was acknow­
ledged July 8th and registered July 9tli. The bill alleges 
that all these conveyances were made without consideration 
and fraudulently as against the plaintiff as a creditor of 
liobert McGuire’s, and in order to prevent him from realiz- 
lng the amount of his judgment, and that they are void 
Under the Statute of Elizabeth.

The case set up by way of answer is this. It is alleged 
that the defendant Robert McGuire was indebted to his son 
ln the sum of $400 for money lent and for work and labour, 
and that he and his father agreed upon the sale of this house 
and premises to him for $900, to be paid for as follows : $400 
in satisfaction of the debt, and the balance of $500 to be 
secured by his note and a mortgage payable in three years. 
Robert McGuire was also indebted to McMonagle in the 
snm of $154.40 for costs incurred in the defence of McGuire 
111 the Dyer suit, and in settlement of that sum and in con­
sideration of the balance to lie paid in cash he assigned the 
mortgage and note to McMonagle. The evidence shews that

VOL. VII. B.L.n. NO. 6—17
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McMonagle on the 31st May, 1908, when the mortgage was 
assigned to him, gave his note to Eobert McGuire on demand 
for $345.60, the difference between the $500 and his bill of 
costs. This amount McMonagle swears he paid to McGuire 
in cash on the 3nd June, 1908, and his note was given up. 
The evidence also shews that the defendant Mrs. Hunt, who 
is a daughter of Mr. McMonagle and resides somewhere in 
Maine, was entitled under her grandfather’s will to a legacy 
of $500. Isaac McElroy the grandfather died in 1890, and 
by his will, which is dated December 5th, 1890, he gave to 
his three granddaughters, children of his daughter Mrs. Mc­
Monagle, $500 each. Letters testamentary were granted to 
the testator’s daughter Mrs. McMonagle as executrix, and 
his son William McElroy, as executor. The evidence shows 
that money for the payment of these legacies had come into 
the hands of Mrs. McMonagle as executrix, and on her death 
it came to McMonagle, who became liable to the legatees for 
the amount due them. He said that he had sometime since 
settled with the two other daughters by assigning them 
mortgages, and he settled with Mrs. Hunt in the same way 
by assigning to her this mortgage and note, which he con­
sidered a perfectly good security for the amount. This ac­
count is corroborated by the evidence of Mrs. Hunt and 
there is nothing to contradict it in any way. The case 
depends mainly upon the evidence as to the indebtedness of 
Robert McGuire to his son, for I take it to be long since 
settled by Wood v. Dixie, 7 Q. B. E. 893, and numerous other 
cases, that a conveyance by way of sale for a valuable con­
sideration will be upheld, although the vendor’s object may 
have been to defeat an execution creditor, provided the sale 
is made bona fide and with the intention to pass the prop­
erty. In Whelpley v. Eiley, 3 Allen 375, Parker, J., directed 
the jury, “on the authority of Wood v. Dixie, that the cir­
cumstance of Hall (the debtor) selling the hay in order to 
prevent its being taken in execution on the expected judg­
ments in the suits then pending (no judgments or execu­
tions being then in existence), although he then intended 
to run away from the province, would not constitute such 
fraud as to deprive him of the power to sell, and thus make 
the sale void; nor would the knowledge of these facts 
by the plaintiff (that is the vendee) prevent his becoming the 
purchaser, and thereby obtaining the property in the hay 
for a full valuable consideration, although it might cast 
suspicion on the whole transaction and call for a careful
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inquiry into the reality of the bargain and sale. The prop­
erty was not bound until the executions were delivered to be 
executed, and therefore Hall, although in debt or even in­
solvent, might lawfully dispose of it for a valid considera­
tion.” This charge was sustained by the full Court. In 
Alton v. Harrison, L. E. 4 Ch. Ap. 622, the law is thus laid 
down : “ In this, as in all other cases of the same kind, the 
question is as to the bona tides of the transaction. If the 
deed of mortgage and bill of sale was executed by Harrison 
honestly for the purpose of giving a security to the five 
creditors, and was not a contrivance resorted to for his own 
personal benefit, it is not void, but must have effect.” 
Gifford, L.J., adds : “If this appeal were to succeed the 
result would be that on creditor would be paid in full, and 
the other creditors entirely left out, which is exactly that 
which the appellants now complain of as unjust. I have no 
hesitation in saying that it makes no difference in regard 
to the statute of Elizabeth whether the deed deals with the 
whole or only a part of the grantor’s property. If the deed 
is bona fide, that is, if it is not a mere cloak for retaining 
a benefit to the grantor, it is a good deed under the statute 
of Elizabeth.” See Dalglish v. McCarthy, 19 Grant 578; 
Mulcahy v. Archibald, 28 S. C. E. 523.

This is net the case of a voluntary conveyance nor is 
it the case of a business man in insolvent circumstances 
making a conveyance of his property in order to defeat cer­
tain or all of his creditors. McGuire does not seem to have 
owed any person but Dyer the plaintiff for the goods, and 
his son for his work and for money lent, and McMonagle 
for the costs of his defence to Dyer’s action at law. Eobert 
McGuire was not produced as a witness. It appears that 
in the action to recover the price of the goods, he, by way 
of counterclaim, set up a claim against the present plaintiff 
for alienating his wife’s affections from him. It seems that 
McGuire’s wife left him a year or two ago and he, rightly 
or wrongly, attributed it to the plaintiff’s influence and 
charged him with having illicit intercourse with her. The 
jury found in favour of the plaintiff on this charge and after 
the trial was ended McGuire was arrested on a charge of 
perjury as to his evidence at that trial. He was tried and 
found guilty. A case was reserved as to the improper ad­
mission of some evidence and a new trial was ordered. 
When the present hearing took place he was confined in the 
gaol of Charlotte awaiting the argument of the case re-
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served. He was not sworn as a witness in the present case. 
The only evidence that we have as to the indebtedness from 
Robert McGuire to his son is that of the son and his wife. 
Archibald McGuire the son is about twenty-seven years of 
age, has been married some three years and has been earn­
ing his own living since he was seventeen or eighteen years 
old. He says that about a month before these conveyances 
were made, he was living at Woodland, which is, I under­
stand, somewhere in Maine, though not far from Charlotte 
county, and his father sent for him to go and see him. 
The father was then living alone on this land in question. 
Elmville is the name of the place. His evidence then pro­
ceeds :—

“Q. Was he there living on the land? A. Yes.
“ Q. Had he anyone living with him on the land at that 

time? A. No, he was living alone.
“ Q. What took place at that time between you and ydur 

father with reference to this land? A. He told me he was 
going to sell his place, he wanted me to buy it.

“ Q. You said he wanted you to buy the land? A. Yes.
“ Q. Go on and state what took place between you and 

your father about it. A. He said he owed me a little bill 
and I might as well buy the place, he was going to sell it, 
he was there alone and he was tired staying there alone, 
and I told him I didn’t have the money just then, and he 
said I could give him a mortgage for the balance he owed 
me and I could pay it sometime. I thought it over and 
agreed to take it.

“ Q. How much did he want for the farm in the first 
instance? A. He told me about a thousand dollars he 
would let me pay for it.

“ Q. Did you agree to give a thousand dollars? A. No, 
we agreed on nine hundred.

“ Q. Then you got a deed of it at that time? A. No.
“Q. How long after that before you got a deed of it? 

A. It must have been a month anyway. .
“ Q. At any time before you got the deed of it did you 

make up a bill against your father ? A. He said he owed me 
he didn’t know how much and we made up the bill between 
us to see how much ho did owe me.

“ Q. Did you make up the bill ? A. Yes.”
This conversation McGuire says, and there is nothing 

to contradict it, took place about a month before the con­
veyance was made. It must, therefore, have been before
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the trial took place, as the verdict was given on the 14th 
May. He alleges a very natural reason for selling his home 
•—his wife had left him and he was alone. The account 
which Archibald made up against his father amounts to 
$400 and consists of six items. The first is for four months 
work in 1904, $100. There is a charge of $150 for five 
months’ work with him in 1905. A charge of $24 for two 
weeks’ work at $2 a day in 1906. A charge of $48 for a 
month and twenty-four days’ work in January, 1907, and a 
charge of $37.50 for a month and a half’s work in March, 
1907. The last item is a charge of $40.50 for money lent. As 
to this the evidence is not very satisfactory except as to about 
$20 or $30. But as to the other items, the evidence of Archi­
bald McGuire is positive as to the work being done, and as 
to the amount there is no suggestion that it is excessive. 
Mrs. McGuire corroborates her husband’s evidence as to 
several of the items. It is true that the account was not 
kept in a very regular way, hut on the other hand the charges 
relate to work the particulars of which it is not difficult to 
recollect. It is also true that $400 seems a large sum for 
Archibald McGuire in his circumstances of life to allow to 
accumulate as a debt due by his father. No doubt it is 
and that is a feature of the case to be considered. The 
dealing, however, was between father and son—Archibald 
says that he did ask for his money at times but his father 
never seemed to have any money. Reliance is also placed 
°n certain admissions which the defendant Archibald Mc­
Guire is said to have made to the plaintiff and Mr. Cockburn, 
his solicitor, in a conversation apparently brought about by 
the latter. Mr. Cockburn gives this account of it in his 
evidence : “I told Mr. McGuire, speaking of these transfers, 
that I considered them all fraudulent and made for the 
Purpose of defeating Mr. Dyer in obtaining satisfaction of 
his verdict for the judgment which he had then signed, and 
Archibald E. McGuire said when the property had to pass 
°ut of his father’s hands, his father had to lose the property, 
he felt he had as good a right to be paid for his work as 
Mr. Dyer to be paid for his bill. T said, for what work do you 
c'laim you have a right to be paid ? And he said, for work 
°n the farm. I asked if his father had ever agreed when 
"'orking on the farm to pay him wages and he said no, and 
* asked if he had ever asked or demanded wages from his 
father during that time and he said he hadn’t, and I asked 
'f previous to bringing suit by Dyer against his father Rob-
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ert McGuire, had he ever asked or demanded wages, and he 
said no, and I asked if Mr. Dyer hadn’t sued his father and 
obtained a verdict against him would he have asked for 
wages or for a deed of the property, and he said ‘ no, I 
wouldn’t.’ I said : ‘ Archie, this matter will have to be 
brought up in Court to set aside those transfers, and I hope 
you will tell the same story there as you are telling now, and 
he said, I wouldn’t tell any other story for I wouldn’t tell 
a lie for the whole thing, and he further asked if the deed 
should turn out to be a fraud what responsibility he would 
have in the matter, and I said, ‘ Archie, you will have to take 
your chances in that.’ I also stated, if he expected to he al­
lowed to hold this property, he would have to satisfy Mr. 
Dyer’s claim. I further stated to him I thought it was 
rather a poor way for a young man like him to be starting 
life, to be mixed up in a transaction as shady as I regarded 
these proceedings.” It seems to me that if McGuire’s 
claim is a good one, as I think the evidence shews it to be, 
his right to be paid is just as good as that of the plaintiff. 
I never feel much impressed with evidence of admissions 
brought about as these were, but take them as Mr. Coekburn 
has given them, what do they amount to? McGuire then, 
as before and since, put forward his claim for work which 
the evidence shews to have been done, and his right to be 
paid for it does not rest on his worrying his father or ask­
ing for security.

There is one other piece of evidence given by the plain­
tiff to which I should refer. One P. E. Mills, a provincial 
constable living at St. Stephen, went to Woodland, a town in 
Maine, on the 28th January, 1908, to serve Robert McGuire 
with an order to appear in this suit. He found McGuire 
at a house there sawing wood. McGuire was a stranger to 
him and instead of serving the paper which he went there 
to do, he engaged in a long conversation with him about the 
Dyer suit and the transfer of the property. The whole con­
versation is inadmissible against anyone except himself, and 
if any part of the case rested upon the evidence of this inter­
view I should not act upon it. It seems that Mills, who, 
according to his own testimony, has not taken anything in 
the way of intoxiating liquor for three years, that day took 
a flask with him, gave McGuire a drink and then gave him 
the flask. He returned a second time on that day and then 
served the order for appearance. The same witness ar­
rested McGuire on the charge of perjury on the 14th of
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April last, and on their way from St. Stephen to St. An­
drews on the steamer “ Aurora ” a conversation took place 
between Mr. Cockburn and McGuire which Mills describes 
as follows : “ Mr. Cockburn approached to where we were 
and entered into conversation with Robert McGuire. He 
asked Mr. McGuire if his son had paid him anything on the 
day he received the deed and he said no, he hadn’t, that he 
owed his son for labour performed and for money he had 
borrowed at various times in small sums as long ago as when 
his mother was living home, and that he gave the deed to 
his son for the amount of money, $400, I think he said, 
and labour the son had done for him, and he receivèd no 
money at that time, at the time he gave the deed, but that 
his son had given his note, I think he said for $500, on that 
day. “ Q. What further was stated ? A. Mr. Cockburn asked 
him if McMonagle paid him anything, and he said that he 
owed McMonagle quite a large bill and that he gave Mc­
Monagle the mortgage for the bill and some money, he 
couldn’t remember how much the bill was nor how much 
money he received from McMonagle.” That is evidence 
given by the plaintiff’s own witness on the part of the plain­
tiff himself. The declaration of the defendant Robert Mc­
Guire entirely corroborates the evidence of his son in refer­
ence to this transaction.

When the conveyance was made to Archibald McGuire 
and the mortgage was given back with Archibald’s note for 
$500 and interest, it only paid Archibald’s indebtedness and 
left Robert with a mortgage subject to execution and suffi­
cient to pay the plaintiff’s claim less costs. That this mort­
gage was assigned to McMonagle does not alter Archibald 
McGuire’s position for he had nothing to do with that as­
signment. It was a transaction between his father and 
McMonagle in which he had no interest whatever. If that 
was fraudulent it does not arise here for McMonagle is not 
a party to this suit.

I think the evidence shews that it was the intention of 
liobert and Archibald McGuire to pass the estate in the 
Property according to the terms of the conveyance and that 
it was made bona fide for a valuable consideration and that 

was not intended to defeat or defraud the plaintiff, though 
that is; I think, immaterial. In Harman v. Richards, 10 
Hare 89, Lord Justice Turner says : “ It remains, then, 
to be considered whether the settlement, which was thus 
made for valuable consideration, was also made bona fide:
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for a deed, though made for valuable consideration, may be 
affected by mala fides. But those who undertake to impeach 
for mala fides a deed which has been executed for valuable 
consideration, have, I think, a task of great difficulty to 
discharge.”

In Freeman v. Pope, 5 Cli. App. at page 544, Giffard, L.J., 
says : “ I do not think that the Vice-Chancellor need have 
felt any difficulty about the case of Spirett v. Willows, 3 D. 
J. & S. 293, but he seems to have considered, that in order 
to defeat a voluntary settlement there must be proof of an 
actual and express intent to defeat creditors. That, how­
ever, is not so. There is one class of cases, no doubt, in 
which an actual and express intent is necessary to be proved 
—that is, in such cases as Holmes v. Penney (3 K. & J. 90), 
and Lloyd v. Attwood (3 DcG. & J. 614), where the instru­
ments sought to be set aside were founded on valuable con­
sideration; but where the settlement is voluntary, there the 
intent may be inferred in a variety of ways.”

In In re Johnson. Golden v. Gillam, 20 Ch. D. 389, Fry, 
J., says : “ I therefore proceed to inquire, looking to all the 
circumstances of the case and at the nature of the instru­
ment itself, whether I can or ought to infer an intent to 
defraud creditors in the parties to the deed. I say in the 
parties to the deed, because it appears to me to be plain that 
whatever fraudulent intent there may have been in the mind 
of Judith Johnson (the vendor), it would not avoid the deed 
unless it was shewn to have been concurred in by Alice, who 
became the purchaser under the deed. It has not been con­
tended and it could not be contended, that the mere fraudu­
lent intent of the vendor could avoid the deed, if the pur­
chaser were free from that fraud. ... It appears plain 
from the case of Holmes v. Penney, 3 K. & J. 90, that the 
mere fact of a bona fide creditor being defeated is not of 
itself sufficient to set aside a deed founded on a valuable 
consideration.” In Mulcahv v. Archibald, 28 S. C. E. 523, 
already referred to. the Court says : “ The goods which were 
transferred to her (plaintiff) by Wray ton from the proceeds 
of which the goods levied upon were bought were trans­
ferred to her on an account of this indebtedness. No doubt 
it was the intention on the part of Wray ton to prevent this 
seizure under the judgment which he expected Blais would 
very soon recover against him, and for the very purpose of 
securing his sister at the expense of Blais and with intent 
either to delay him in his remedies or to defeat them al-
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together. The statute of Elizabeth, while making void 
transfers, the object of which is to defeat or delay creditors, 
does not make void but expressly protects them in the in­
terest of transferees who have given valuable consideration 
therefor, and it has been decided over and over again that 
knowledge on the part of such a transferee of the motive or 
design of the transferor is not conclusive of bad faith or will 
not preclude him from obtaining the benefit of his security. 
So long as there is an existing debt and the transfer to him 
is made for the purpose of securing that debt and he does 
not either directly or indirectly make himself an instrument 
for the purpose of subsequently benefiting the transferor, he 
is protected and the transaction cannot be held void. See 
also Middleton v. Pollock, 2 Ch. D. 104 at page 108.

Apart from the suspicion which naturally attaches to 
transfers of property following each other in such close 
proximity on the eve of a judgment being signed against 
the debtor, there is nothing in the evidence in this case to 
shew any fraudulent intent in the McGuires, much less in 
Archibald, or to shew that the transfers were not made 
bona fide for the purpose of securing Archibald’s debt. To 
infer fraud so as to defeat these transfers solely from the 
circumstances under which they were made, and to reject 
the testimony which has been given on behalf of the de­
fendants as unworthy of credit, solely because it is incon­
sistent with a merè inference, would be contrary to the re­
cognized practice in judicial investigations, unless the cir­
cumstances were entirely exceptional in their character.

The bill must be dismissed with costs.

NEW BRUNSWICK.
Barker, C.J. October 6th, 1908.

SUPREME COURT IN EQUITY.

NIXON v. CUEREY et al.

Land,—Conveyance to Secure Advances—Mortgage—Payments 
—Appropriation by Mortgagee—Accounting—Redemption 
—Sale.

Titus J. Carter, for the plaintiff.
Aaron Lawson, for the defendants.
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Barker, C.J. :—In its original form the bill in this suit 
was framed with a view of setting aside a certain conveyance 
made by one William Quint to the defendant Currey, dated 
February 14th, 1891, as having been made without adequate 
consideration and as being fraudulent under the statute of 
Elizabeth. Though this conveyance is absolute on its face it 
was really given to secure an indebtedness existing from Quint 
to Currey and a further advance to he made to Quint. For 
convenience sake I shall speak of it as a mortgage. The 
expressed consideration is $200 and the property conveyed 
is valued by the plaintiff at about $400 and by Currey at be­
tween $200 and $300. Currey kept a country shop in Car- 
leton county at which Quint was in the habit of purchasing 
supplies for his family from time to time, for which he paid 
partly in cash and partly by work. It seems that Quint 
also became indebted to the plaintiff Nixon, who obtained a 
judgment against him on the 30th March, 1896, for $239.50, 
a memorial of which was filed on the 3rd of the following 
December. The amount of this judgment is unpaid and it 
is by virtue of the lien created by the memorial that the 
plaintiff claims the relief asked for. William Quint died 
May 25th, 1902, intestate, leaving a widow and several 
children—one of them a son named Alonzo. On the 2nd 
March, 1903, Currey, for an expressed consideration of $200, 
Conveyed the premises to Alonzo Quint, who at the same 
time gave Currey a mortgage for $200 and interest. The 
conveyance to Alonzo Quint has never been registered—in 
fact the evidence goes to prove that Quint himself destroyed 
it. The mortgage from Alonzo Quint was registered on 
the 20th January, 1904. On the 12th June, 1905, the de­
fendant sold or professed to sell under the power in this 
mortgage. One Alexander Straton became the purchaser. 
A conveyance was made to him on the 12th June, 1905, and 
he at the same time conveyed back to Currey. Admittedly 
this sale was abortive as Straton was acting throughout for 
Currey and as his agent. Alonzo Quint died on the 28th 
August, 1906, so the only evidence we have as to the convey­
ance to him is that of Currey. It is clear from that, that 
the transaction was merely a means to substitute Alonzo 
Quint in the place of his father in reference to the property. 
Currey’s evidence on the point is as follows: “Some years 
afterwards his son came and bargained with me for the 
place—for the old homestead. I said, “ Alonzo, I will tell 
you what I will do. I will do just as I agreed with your
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father; if you give me the $200 he owed me you can have 
the place.” This is a clear notice to Alonzo that although 
the conveyance from his father to Currey was in its terms 
an absolutte conveyance, it was in fact subject to an agree­
ment that on payment of the indebtedness which he spoke 
of as being $200, the property was to be reconveyed to Quint. 
At this time William Quint’s equity of redemption was sub­
ject to the plaintiff’s lien under his judgment. So that if 
the conveyance from Currey to Alonzo Quint had been re­
corded the transaction would not have altered the rights of 
the plaintiff as a second incumbrancer. The representa­
tives of Alonzo Quint who are all parties to this suit do not 
set up any special interest in the premises—in fact they 
seem to be willing that all the conveyances should be set 
aside. When the defendant Currey put in his answer he 
not only denied all fraud but he set up as a defence that he 
held the property simply as a security for an indebtedness 
which then existed and for further advances to be made and 
which had in fact been made. It soon became evident from 
the evidence that the bill in its original form could not be 
'maintained and that the sole question of fact which was to 
be determined was as to the amount necessary to be paid to 
Currey in order to redeem the property. As the amount 
involved was small and the value of the property was also 
small Mr. C'urrey’s counsel waived any objection there might 
be to amending the bill and treating the suit as a redemp­
tion suit, and I consented to take the account in order to 
avoid the cost of a reference. The bill was therefore 
amended, and the suit now stands as a redemption suit. 
As to the account, the evidence is most unsatisfactory in 
many ways. Quint kept no books and, so far as appears, no 
accounts of any kind; and except a general statement by 
bis wife as to the work done by him for Currey and which 
was to go in payment of his indebtedness, there is no evi­
dence on that point except what is supplied by Currey him­
self. After the mortgage was given by William Quint in 
February, 1891, Currey went on supplying him with 'goods 
and Quint paid him moneys on account, and did work for 
him. Currey produces an account against Quint; the cor­
rectness of it, so far as it goes, is not questioned. It com­
mences November 2nd, 1886, and ends on March 4th, 1896, 
and the total amount of debits is $693.45. The cash 
credited during the same period amounts to $224.80, 
though by an error in the addition, Currey’s account as
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stated, makes the amount $124.80, or $100 less. This leaves 
a balance due of $468.65 on the whole account, subject to a 
further reduction by the value of the work done; and it is 
in reference to this that the whole dispute arises. As to 
this part of the case it is to be borne in mind that where 
a mortgagor seeks to discharge himself from the liability 
by payment the onus is upon him: Colwell v. Robinson, 
23 ST. B. R. 69. There are two parts of the evidence which 
bear upon this point. There are Currey’s books in which 
are entries of times during which Quint worked for him. 
As I make them out they are as follows:—

In 1891 17 days at $1.00 ................................ $ 17 00
In 1892 32 days at $1.00 ................................... 32 00
In 189)3 66} days at $1.00 ................................. 66 25
In 1894 from Dec. 3/93 to July 20/94, less 9

days—say 7} months at $20 .............. 145 00

$260 25
Currey says there was more work done than is entered 

in his books, though, I do not think he had a very correct 
idea of what was in his books. In addition to the books, 
Currey speaks of a settlement which he and Quint had as 
to the amount due him. This took place about a year before 
Quint’s death, and it is admitted that no work was done 
after that. At that time he says they had the books, went 
over the accounts, but they had no way of fixing the amount 
of the work as he had kept no account, thinking that Quint 
had done so—and he says they then agreed to put the value 
of the work at $300, and this left a balance due of about 
$270. This statement is corroborated by the evidence of 
Mrs. Quint. It is also corroborated by the figures, putting 
the cash credits as they had them at $124.80, instead of 
$224.80, as they should be.

Total account....................................................... $693 45
Credit cash....................................... $124 80

Work...................................... 300 00 424 80

$268 65
This balance is only a trifle under the $270 spoken of by 

Currey, and I think, in the absence of any more precise 
evidence, I am justified in adopting $300 as the sum to be 
credited on the account. In other words, the true balance 
on the whole account after crediting the proper cash pay­
ments would be $168.65. As, however, the whole account
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was not secured by the mortgage it becomes necessary to 
separate the two accounts, the secured from the unsecured, 
and ascertain the balance due on the mortgage. The books 
shew that the debits on the 14th February, 1891, when the 
mortgage was given, amounted to $325.25, and the cash 
paid before that $195.12, leaving a balance of $130.13, which 
with the value of the advances and less credits on account 
of work (if any), would represent the principal money se­
cured. It is difficult to tell from Currcy’s evidence exactly 
what was intended to be secured by the mortgage in addition 
to the amount then due, which he says was about $90. It 
seems fairly certain that the whole amount to be secured 
was limited to $200-—in fact both sides adopt that view—but 
what was included in the term “advances” it is difficult, 
if not altogether impossible, to determine. Currey was in­
terrogated on the point by both counsel and according to hh 
answer to me it would rather seem that the advances were 
confined to supplies furnished in moneys paid distinctly for 
the erection of the barn. According to his account of the 
agreement as given on cross-examination, the arrangement 
was that the advances were not only to include these two 
sums but also the goods supplied until the time when the 
barn should be completed, which it was said was two or 
three years. In the first case the advances, according to the 
plaintiff’s counsel, amount to $34. I confess I cannot tell 
from the account how this amount was arrived at, but no 
objection was made to its accuracy. In the second case I 
assume that the advances would exceed the limit of $200. 
Seventeen years have passed since this transaction took 
place, and every person who had any personal knowledge of 
it is dead except the defendant Currey himself. Instead of 
taking his security in the ordinary form of a mortgage in 
which the terms of the agreement were set out, he chose to 
take an absolute conveyance subject to verbal conditions on 
the fulfilment of which he was to reconvey the property. 
If, under these circumstances, he is unable to give positive 
evidence as to the.sum for which the mortgage was to stand 
as a security, and thus discharge the onus upon him, he can­
not complain, if, in taking an account of what is due him on 
his security, the smaller of the two sums I have mentioned 
is preferred tb the other, as the sum which was originally 
hiade a charge on the land. I therefore hold as a matter of 
fact that the mortgage was to secure what was then due, 
and the advances which were to be made and which proved
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to amount to $34. Irrespective of any work which ought to 
be credited before the mortgage was given, the mortgage 
account would stand thus :—

Amount of account to February 11th, 1891 .... $325 25
Credit cash paid before that............................. 195 12*

$130 13
Add advances for barn ..................................... 34 00

$164 13
It is contended, however, and I think correctly con­

tended, from the evidence, that this sum should be reduced 
by a further credit for work, as it is clear from the evidence 
that all of the work was not done subsequent to February, 
1891, though G'urrey’s books do not show any memorandum 
as to work done previous to that date. There is no dis­
tinct evidence on this point one way or the other. When 
the $300 was agreed on as the amount to be credited on 
the whole account, no distribution of the amount was made 
as to the sum to be credited before and the sum to be cre­
dited after the mortgage was given. We have, however, 
Currey’s evidence in which he swears that when the mort­
gage was given Quint owed him about $90. That sum 
could only be arrived at by crediting the account with $40 
on account of work, reducing the $130.13 down to $90, and 
reducing the work to be credited afterwards from $300 to 
$260. The true amount due on the mortgage as I find it 
is $124.13. In stating this I have not allowed any interest. 
I have made no allowance for profits for the year during 
which it is said Currey was in possession, and I have cre­
dited the $260—the value of the work done subsequent to 
the mortgage—in payment of the unsecured part of 
the mortgage. As to the first I think the account was not 
an interest-bearing account, and was never so treated by 
either party, and the agreement, when the mortgage was 
given, was that on the payment of the debt, the property 
would be reconveyed to Quint : Thompson v. Drew, 20 
Beav. 49.

As to the second point there is no evidence upon which 
to base any finding. It does appear that Currey took some 
hay, but there is no evidence either as to value or amount. 
As to the appropriation of payments the rule is well estab­
lished that a debtor owing several debts has in the first 
place the option of ascribing a payment which he makes to
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any of the several debts as he may think fit, the rule being 
“ solvitur in modo solventis.” The debtor must, however, 
make the appropriation at the time of payment, and if he 
fails in doing this, the creditor may appropriate the pay­
ment to any part of the indebtedness he chooses, 
and such appropriation need not be shown by any 
specific act or declaration, but may be inferred, as any 
other inference may be made, from facts and circumstances : 
City Discount Co. v. McLean, L. R 9 C. P. 692; Mills v. 
Fowkes, 5 Bing. 1ST. C. 455 ; Stevenson v. Ingham, 2 B. & C. 65; 
St. John v. Rykert, 10 S. C. R. 278, per Strong, J. ; May­
berry v. Hunt, 34 N. B. R. 628.

While the creditor cannot recede from an appropria­
tion once made, his right to appropriate exists up to the 
last moment, or, as it is said in Philpott v. Jones, 2 A. & 
E. 41, up to the time the case goes to the jury. This is 
not a case where, in the absence of any appropriation by 
either party, the law will appropriate the first payments to 
the earliest indebtedness. It is not pretended here that 
Quint ever made any appropriation, and at the hearing, and 
so soon as any question of this account arose, the defendant 
C'urrey has claimed the right to appropriate the payments 
first in liquidation of the unsecured account, that is to 
that part of the whole account not covered by the mortgage 
security. There is nothing in the evidence to show any 
other or any different appropriation than this one, which 
18 the most natural and reasonable appropriation to be made. 
That part of the account not secured by the mortgage is as 
follows :

Amount of account subsequent to February
14th, 1891, less the $34 included in the
mortgage account.............................................. $334 20

Cr.
Cash paid subsequent to February 14th,

1891........................................................  $29 68
Cash by work............................................ 260 00

--------- 289 68

Balance due on open account........................ $44 52
“ “ mortgage.............................. 124 13

“ all accounts ........................ $168 65
The amount due the plaintiff on his judgment is $239.50, 

*nd interest on that amount since March 30th, 1896.
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The defendant Currey must have his costs after answer, 
added to amount due under the mortgage.

The plaintiff will have the right to redeem in three 
months. Ordinarily the order would be that in default the 
bill would stand dismissed without costs, but under the 
peculiar circumstances of this ease and the parties wishing 
a sale, there will be a sale in case the plaintiff" fails to re­
deem: Hallett v. Furze, 31 Ch. D. 312.

NEW BRUNSWICK.

SUPREME COURT IN EQUITY.

Barker, C.J. October 6th, 190b.

PICK v. EDWARDS et al.

Practice—Exceptions to Answer—Costs.

William B. Chandler, K.C . for the plaintiff.
Peter Hughes, for the defendants.

Exceptions to answer.
Barker, C.J. The first exception arises out of an an­

swer to the sixth interrogatory, in which the de­
fendants were asked as to whether or not on or 
about the 16th of October, 1906, or on some other 
or what date, and immediately before the hearing in 
a certain suit between the same parties, a conveyance 
was made by one Isabella L. Murray and the de­
fendant Alice Edwards. The defendants state their belief 
that a conveyance of that date was made, but they do not 
state whether or not this was immediately before the hear­
ing in this other suit. It is objected that the answer is 
insufficient inasmuch as whether such a conveyance was 
made or not is a fact within the personal knowledge of at 
least one of the defendants, the plaintiff is entitled to dis­
tinct admissions of the fact, and that a statement of mere 
belief in such a case is insufficient. It is unnecessary for 
the decision of this case to express any opinion on that 
point. The real question involved in exceptions to answers 
is whether the defendants have substantially and fully 
answered the interrogatory. I think these defendants have 
done so. In the first place we have their belief that the
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conveyance in question was made, and it is, at all events, 
the general rule that the defendants’ belief will be as 
against them accepted by the Court as its belief. But in 
addition to this in another part of the answer the convey­
ance is set out at length. And as to the question whether 
or not it was made immediately before the hearing in the 
other suit, it is stated in the answer this hearing was ad­
journed from October 2nd, 1906, until the 30th of the same 
month. The rule as laid down in Reade v. Woodrooffe, 24 
Bea. 421, is, that where the substantial information is 
given, though not strictly and technically, it is sufficient 
"when there is nothing to suggest that the defendant is 
seeking to avoid giving the information. I think this ex­
ception must be overruled.

I think the other five exceptions must be allowed. The 
answers to which they are directed are altogether insuffi­
cient.

The first exception will be overruled with costs, and the 
others allowed with costs. The clerk will tax the costs of 
both parties and deduct the one sum from the other and 
certify the balance due, which balance is ordered to be 
paid as certified. The defendants will have thirty days 
after settling minutes of this order to put in amended 
answer.

NEW BRUNSWICK.

SUPREME COURT IX EQUITY.

Barker, C.J. March 2nd, 1909.

Morrison v. bishop of Fredericton et al.

Will—Construction—Trusts—General Intention of Testator
—Costs.

Albert J. Gregory, K.C., for the plaintiff.
Havelock Coy, for the University of New Brunswick.
H. B. Rainsford, for Mrs. Bliss et al.
»T. Fraser Winslow, for Bishop of Fredericton et al.
H. B. Hanson, for Miss Fisher et al.

VOL. VII. E L.R. NO. 6—18
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Barker, C.J. :—The position of the several estates 
whose affairs are involved in this suit is so entirely 
exceptional, and the directions and decree which I am 
about to announce are based to so large an extent 
upon compromises and mutual concessions altogether 
unavoidable under jtlie circumstances, that it must 
not be regarded as a precedent. The property be­
longing to the estate of Miss Fisher and her sister Mrs. 
Fraser, seems to have been at the time of Mrs. Fraser’s 
death in such confusion and uncertainty that, without ex­
planations, which there was no living person to give, it was 
impossible to tell how these two estates stood in relation 
to each other. Those who are interested are, I think, in­
debted to the counsel, through whose good sense and judg­
ment the conclusion embodied in the referee’s report on 
the questions referred to him, and upon which, I under­
stand, all parties' are agreed, were arrived at.

There are two or three points upon which I am asked 
to give directions, upon which I shall make a few observa­
tions indicating in a general way my reasons for giving the 
directions contained in the decree I am about to pronounce.

In the first place as to the legacy to Madeline 
Fisher by Miss Fisher. The direction in the will 
is “ that the sum of twenty dollars per annum be 
paid annually to Madeline Fisher, daughter of G. 
Frederick Fisher, formerly of Fredericton, now de­
ceased, as long as she lives and remains single.” It is ad­
mitted that this lady was a near relative of the testatrix, 
a cousin I think, that she had been in the habit of visiting 
the testatrix; that she had been married, but before the 
date of the will had been divorced a vinculo. This fact was 
well known in Fredericton where the testatrix lived, and 
there seems to be no doubt that it was known to the testa­
trix. She had not been married again. I think she is 
entitled to her annuity. She certainly was not married, 
and was therefore single because she was free to marry. 
“ Single,” as the testatrix used the word, means that the 
legatee was to have the annuity “ until she married.”

As to the Doherty mortgage. Mrs. Fraser’s will con­
tains the following clause : “I release, and direct my ex­
ecutors to cancel, without collecting the money, the mort­
gage to me from John Doherty.” There is clearly a mis­
take in the name, it should be William Doherty. Parol evi­
dence is admissible to correct such a mistake : Smith v.
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Coney, 6 Vesey 42; Doe d. Cook v. Danvers, 7 East 299. 
The evidence shows that the testatrix held no mortgage 
from John Doherty, but she did hold one from William, 
and there was no John Doherty known in the vicinity.

The other and more difficult question arises out of the 
provisions in Mrs. Fraser’s will, providing for the estab­
lishment and maintenance of “ Fanaline Place,” her late 
residence, as a home for old ladies. The provision in the 
will is as follows: “My property on Queen street, known 
as Fanaline Place, I leave upon trust to E. Byron Winslow, 
executor, and Frances A. Fisher, executrix, to be held by 
them for such purposes as may he mentioned herein, or in 
any memorandum of directions which may be signed by me 
now or hereafter. I desire that the house called Fanaline 
Place be rented, and after deducting from rent such money 
as will be required to pay all necessary taxes, insurance and 
repairs, the residue of the money accruing from the rent 
he placed from time to time in savings bank to accumulate, 
or invested in some way as may be deemed best by my exe­
cutor and executrix, for purposes hereinafter mentioned in 
this my will. And after the decease of my sister Frances I 
do will and bequeath my house known as Fanaline Place 
and all the land fenced in around it, to the city of Freder­
icton, upon trust to be used entirely and altogether as an 
old ladies’ home, and known as the J. J. Fraser Fanaline 
Home, in memory of my dear husband, subject to condi­
tions and directions set forth in this my will, or in any 
memorandum of directions in reference thereto which may 
be signed by me at the time of making this my will, or in any 
future or additional memorandum of directions which may 
at any future time be signed by me. And I hereby declare 
and direct that each and every of such memorandum shall 
be as valid and effectual for the declaration of such uses, 
purposes and interests as if the same had been incorporated 
in and made part of this my will, or contained in a codicil 
or codicils thereto.” Then follows a provision for the pay­
ment to her sister Frances during her life of $500 a year 
°ut of the income of her bonds, mortgages and other pro­
perty, except Fanaline Place, and the will then proceeds 
thus: “And I further direct that whatever further in­
terest may be obtained from the aforesaid bonds, mortgages, 
bank shares or whatever other source, shall be taken from 
lime to time by my executor and executrix and placed in 
savings bank, with rent money aforesaid, and left to accu-
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mulate till after decease of my sister Frances, when I will, 
bequeath and devise all bonds, mortgages, bank shares, or 
from whatever source belonging to me, interest may be 
drawn to the city of Fredericton upon trust, the interest to 
be used as a fund, the principal in no wise to be touched, 
to go towards the maintenance and keeping up of the Home 
for Old Ladies, called the J. J. Fraser Fanaline Home, and 
I further hope and humbly pray that the government will 
grant a sum sufficient for the full maintenance of the 
Home.” Between the date of this will and the codicil, 
which is dated October 30th, 1907, Mr. Winslow and Miss 
Fraser, who were named executor and executrix, both died. 
The codicil makes the following provision :—“All the resi­
due of my estate given to the city of Fredericton by the 
said will, I give and bequeath to T. Carleton Allen and J. 
Albert Gregory, both of the said city, barristers-at-law, in 
trust, for the purpose of founding an institution to be called 
the J. J. Fraser Fanaline Place for a home for old ladies, 
and for that purpose to execute a deed of settlement con­
taining such provisions and regulations and appointing 
such trustees, including themselves, if they see fit, as they 
shall consider expedient, at which home I direct that the 
said Sarah F. Bliss shall have a comfortable living for her 
life.” Mrs. Fraser in the same codicil gave Mrs. Bliss a 
legacy of $300 which has been paid her.

It turns out that the funds applicable for the estab­
lishment of this Fanaline Place Home are at present inade­
quate for that purpose. The net annual interest of the 
fund will probably not exceed $600. The testatrix seems 
to have had that idea in mind, for she expresses the hope 
and prayer that the government will grant a sum sufficient 
for the full maintenance of the Home. Hntil, therefore, 
the fund shall of itself have accumulated sufficiently or 
been augmented from other sources, some portion of the 
public, who would otherwise have benefited by the institu­
tion, must be disappointed. Does that, however, apply to 
the particular case of Mrs. Bliss? I think not. She is 
now nearly eighty years of age, and there is, I think, a 
clearly expressed intention in this codicil, made by Mrs. 
Fraser only two days before her death, that Mrs. Bliss 
should have a comfortable living at this Home for the rest 
of her life. In cases like the present, in administering the 
trust, the general intention of the testator will not be 
allowed to be defeated by the failure of the particular
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mode prescribed for effecting it. It is true that the living 
with which it was supposed Mrs. Bliss would be furnished 
was one as a resident of this Home. But is she to have 
none at all because the fund is at present insufficient for 
the full purpose for which it was intended and will likely 
remain so until after Mrs. Bliss’s death ? Should the inten­
tion of the testatrix as to Mrs. Bliss, to whom she gave a 
prior right to the benefit of this fund, be defeated either be­
cause for want of money the Home cannot at present be 
carried on as intended and support furnished for more than 
Mrs. Bliss herself, or because the living cannot be furnished 
in the particular house intended for the purpose? I think 
not. This Court, in such cases, will see that the charitable 
wishes and intentions of the testator are not thus defeated. 
If a sum is allowed her for her living until the Home is 
established, not in excess of the cost of furnishing her a 
living in the Home, if it were in operation, the fund will 
not have suffered, and the object of the testatrix will have 
been accomplished: Biscoe v. Jackson, 35 Ch. D. 460; Re 
Davis Trusts, 61 L. T. N. S. 430; Incorporated Society v. 
Price, 1 J. & La T. 498.

Ordinarily the matter would be referred for inquiry as 
to the amount, but it is unnecessary to incur that expense 
here. I shall fix the sum at $300 annually, and the trustees 
will pay that sum annually to Mrs. Bliss during her life, or 
until she be furnished a living at Fanaline Place, when 
established as a home for old ladies under the trusts of the 
will.

The costs of all parties will be taxed and paid one-half 
hy the plaintiff out of the estate of Frances Fisher, and 
the other one-half by the executors, etc., of Mrs. Fraser out of 
her estate.

EXCHEQUER COURT OF CANADA.

Appeal from Nova Scotia Admiralty District.
September 7th, 1909.

ISAIAH WATTS, Et Al. v. THE SS. “ JOHN IRWIN.”

Admiralty Law—Collision—Evidence—Liability.

The case in the Court below is reported at p. 7, ante, to 
which reference is directed for the facts. The trial Judge 
dismissed the action.
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A. G. Morrison, K.C., for appellant.
H. Hellish, K.C., for respondent.

Cassels, J. :—This is an appeal from the decision of Mr. 
Justice Drysdale, Local Judge in Admiralty at Halifax. 
The appeal was argued before me at Halifax. By consenti 
of both parties, Captain Neil Hall was requested to sit with 
me and hear the appeal as nautical assessor.

The appellants’ case was forcibly argued by Mr. Mor­
rison, K.C.

Captain Hall made his report, which reads as follows:—
“ Having been requested to act as nautical assessor here­

in, and after hearing with your Lordship the argument of 
counsel both for plaintiffs and defendant, and after carefully 
perusing all the evidence, I am of the opinion that the evi­
dence goes to shew the night was dark, the sky clear, and the 
wind blowing a stiff breeze northerly. Under such circum­
stances lights should be seen their full range.

“ The steamerc John Irwin ’ going down Halifax harbour, 
sights a green light on his port how, which after proved to 
be the starboard light of the schooner £ Regina B.’ Ordin­
ary precaution seems to have been taken by the steamer 
‘ John Irwin ’ to clear the ‘ Regina B.’

“ I do not think the ‘ Regina B.’ could have been west of 
the middle ground buoy that night, or he must undoubtedly 
have seen the green light of the ‘ John Irwin.’ The crew 
of the ‘ Regina B.’ say they saw the red light of the ‘John 
Irwin ’ at the time of the tacking west of the middle ground 
buoy, and continued to see the red light till just before the 
collision. This I cannot believe to be correct.

“In regard to the ‘John Irwin’ porting his helm and 
going full speed astern, it was the only action he could take 
in the emergency, and in my opinion the ‘ Regina B.’ tacked 
almost under the bows of the SS. ‘John Irwin.’

“ For the above reasons I find the schooner ‘ Regina B.’ 
in fault.”

I have, since being furnished with this report, carefully 
considered the evidence and documents adduced and pro­
duced before the trial Judge.

To a great extent the question involved is one of dis­
puted fact. I think the trial Judge arrived at a correct con­
clusion on the evidence adduced, and I agree entirely with 
his carefully considered finding, and also with the conclu­
sions of the nautical assessor.

The appeal is dismissed with costs.
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NOVA SCOTIA.

County Court for District No. 2. March 18th, 1909.

CHARLES ABRAMS v. WILLIAM RAFUSE.

D. Frank Matheson, for plaintiff.
McLean, K.C., and Margeson, for defendant.

Sale of Goods—Action for Recovery of Price-—Set-off—Juris­
diction of Magistrate—Appeal.

Forbes, Co. C.J. :—This action comes to this Court by 
way of appeal from a Stipendiary Magistrate’s Court for the 
county of Lunenburg. Briefly, these are the facts : On the 
lSttp November, 1908, Abrams sued Rafuse in Justice 
McGuire’s Court for $39.75, the price of four mink skins, 
two fox skins and fifteen muskrat skins. The defendant 
filed an offset for meals supplied to plaintiff and for six 
watches and ten chains sold plaintiff, valued all at $55.40. 
After trial judgment was given for plaintiff for $39.75 and 
costs, $2.45, making $42.20. The defendant has appealed. 
On the hearing of the appeal the plaintiff’s solicitor urges 
that the set-off is not proven and if it is that it cannot he 
allowed because, under secs. 36 and 37, chap. 156, County 
Courts Act, the party who divides his claim for the purpose 
of giving jurisdiction to a Court does thereby abandon the 
balance of his claim unsued for, and the facts proven before 
me are that the defendant Rafuse, on November 11th, 1908, 
sued the plaintiff Abrams before Justice Corkum, J.P., 
at Petite Riviere, for a balance of an old account of $19.98, 
while at the same time and since April, 1908, the plaintiff 
Abrams has owed the amount of the set-off in this appeal 
suit. The evidence given before me on this appeal proves 
the sale of the skins sued for by the plaintiff by one witness 
to the plaintiff’s sale, and the defendant proves his off-set of 
six watches, and ten chains, by himself and two supporting 
witnesses, and in fact the plaintiff does not deny the sale 
of the watches himself. As to the $5.40 claimed by defend­
ant for price of nine meals to self and horse, I do not allow 
these as the wife of defendant swore she never intended to 
charge for them. The defendant does not keep an inn or 
hotel, but on this occasion they entertained friends during
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the keeping of a religious feast according to the Jewish 
practices. There was no admitted or implied contract and 
the defendant cannot recover for the meals. But as to the 
item of $50 the evidence establishes to my mind, and I find, 
that the defendant submitted his whole claim or plaint 
against the plaintiff, including the items now forming the 
set-off, to Edward Corlcum, J.P., for suit, and the Justice 
reduced the claim so that he could get jurisdiction, without 
the knowledge or consent of the defendant, and the question 
now is, under such a state of facts, did the defendant aban­
don that portion of his claim not sued for before Corkum, 
J.P. ? The authorities on the point are very conflicting. 
There is not very strong or satisfactory evidence of the suit 
before Corkum, J.P. ; the summons is produced, but not 
proven, the account B/F is proven, and plaintiff swears it 
is the account sued for before Justice Corkum. I think 
the account is well enough established, and the account does 
not show the set-off to have been included in the suit. I 
have examined the authorities cited, and while they support 
the principle of common law that a party cannot split up his 
claim so as to get jurisdiction in one Court without abandon­
ing the balance not sued for, yet there are many excep­
tions. The Justices’ Court has no such statute as s. 36, 
s.-s. 2 of the County Court Act, and nearly all the English 
cases are based on English statutes. In Bath v. Dennison, 
12 N. S. B. 303, the action was in the County Court, and under 
a very strict rule like 36 or 37 of the County Court Act pro­
bably the trial Judge would have decided differently, but ss. 35 
and 37 came into the Act in 1889, and Bath v. Dennison 
was heard in 1878. But this latter case only decides that 
the plaintiff's claims on instalments on a bond were not 
divisible, and, if united, the Court had no jurisdiction. It was 
so decided.

Avards v. Rhodes, 22 L. J. Ex. 106, also cited by the 
plaintiff, is along the same lines and this case supports 
Vines v. Arnold, 8 C. B. 632, where it was held “ that the levy­
ing in a County Court of a plaint for a sum less than £20, 
being part of a larger demand exceeding that amount, is 
not per se an abandonment of the excess.” Again under 
Hill v. Swift. 10 Ex. 726, 24 L. J. Ex. 137, it was held that 
abandonment of the “ excess above £50 of the claim of a 
plaintiff in order to give the Court jurisdiction under c. 
95, s. 63 of 9 and 10 Victoria, etc., must be the act of the 
plaintiff himself or some person authorized by him and not
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the act of the Judge. The case of Bagot v. Williams, 5 
D. & R 87, was a case of the voluntary abandonment by 
plaintiff himself, and after final investigation of defendant’s 
accounts and suit by plaintiff, it was held that the first, 
action was a bar to a suit for any balance.

Under the authorities cited and in the absence of any 
such Act as s. 36 and s. 37 of C. C. Act, binding the Magis 
trates’ Courts, I must and am compelled to come to the 
conclusion that the set-off of $50 is good and well pleaded 
and proved in this Court, and should have been received in 
the Court below. Perhaps it was not proven below, as all r 
know is that the set-off was filed and not allowed. The de­
fendant will recover judgment on his counterclaim for 
$10.25, which he should have recovered in the Court below, 
and the appeal is allowed with costs to defendant in both 
Courts.

NOVA SCOTIA.

County Court for District No. 2. March 27tii, 1909.

JAMES BURKE v. DAVID VEINOT AND ARTHUR 
VEINOT.

Contract—Sale Of Horse—Warranty—Promissory Note— 

Failure of Consideration.

D. Frank Matheson, for plaintiff.
McLean, K.C., and Margeson, for defendants.

Forbes, Co.C.J.:—This action is brought to re­
cover the sum of $35, amount of a promissory note made 
by the two defendants to plaintiff as a difference or amount 
of boot given to plaintiff on a horse trade by David Veinot 
and the plaintiff, the defendant Arthur Veinot having 
joined in the note at the request of both the other parties. 
No defence is made to the plaintiff's suit on the note, 
and he will have judgment against both of defendants on 
his suit on the note with costs, but the defendants counter­
claim for damages on a breach of warranty of the horse 
given defendant David, and the plaintiff’s reply against 
denial of the warranty and that the horse died from abuse 
and neglect and cruelty by the defendants. The facts shew
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the plaintiff was a professional horse trader, and the de­
fendants were not. Also that the defendant Arthur had no 
interest in either horse, and has no right of counterclaim 
against plaintiff, and his claim will have to he dismissed 
with costs if any are incurred by plaintiff against him 
separate from the other defendant. Also it is proved that 
Burke approached David Veinot to make a horse trade 
which was finally agreed on • by the parties on the 23rd 
December, 1907, when Burke gave a horse called “ Billie ” 
in exchange for another horse, and a note for $35, signed by 
the defendants, which is the note plaintiff sues on, and at) 
the time of the trade Burke admits he told the defendants 
his horse “ was a good driving horse and went free, but 
he went lame on his spavin,” and I find he also said to 
defendant at the time of the trade that his horse “ Billie ” 

was a good reader and had one spavin, and outside of that 
he was thoroughly sound and was 9 years old. These 
representations are established by the evidence of the two 
defendants, and except for the representations as to age the 
statements are not denied by plaintiff Burke. “Although 
a person may disclaim against making a warranty of a horse, 
yet if he give him a character for a particular quality as 
by saying he is quiet in harness and do it in such a way 
as reasonably to make an impression on the mind of the 
buyer, he will be bound by that representation and if not 
true an action will lie to recover back the price of the horse.”

Hart v. Newry, 1 L. J. (O. S.) K. B. 237.
“A verbal representation by the seller to the buyer in 

the course of the dealing that the horse is quiet and free 
from vice is a warranty.”

And if the seller warrants the horse, he does so at his 
peril if the horse was unsound at the time of the sale, 
“ whether he knew it or not.”

The horse was bought on the 23rd December, and then 
driven 5 miles. The horse was not a good roadster as he 
walked about all the way. He pulled 3 young men in a 
carriage, and bad roads and careful driving may account 
for the long time, but the next day he was driven 8 miles 
to New Germany in 4 hours and he fell down twice on the 
way, and in the evening he was driven 4 miles back on road 
home to Dorey’s, and at every opportunity the horse would 
lay himself down as soon as stalled and have to be helped up 
on his feet; he could not be driven at a trot or beyond a walk, 
and I find he was not a good roadster or a good driver as
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represented. The plaintiff only drove him once before he sold 
him to defendants ; he had the horse two weeks and once 
Burke’s wife drove him to a funeral. The plaintiff gives no 
satisfactory evidence by himself or any witness of the good 
roading qualities of the horse and in fact on cross-examina­
tion, plaintiff says the horse should not have given out on 24th, 
(day after he was sold), “ unless something was wrong with 
him.” The evidence shews the defendant fed and cared for 
the horse well. Counsel for the plaintiff asks me to hold 
that the defendants overdrove and underfed the horse. I 
would be only too glad to find that way and to punish the 
defendants, if I had the evidence to warrant such a finding. 
The evidence shews the horse was not a good roadster or 
driver at the time plaintiff sold him to defendants. The 
horse was not a sound horse except for the spavin at the 
time of sale by plaintiff. The horse developed a running 
at the nose the very next day or two, which one witness 
(Bobar) ' swore indicated glanders. Evidence shews the 
plaintiff knew the horse was an old one, and that he let the 
horse stand in a rain storm hitched to a fence on the 23rd 
December, while his wife attended a funeral. I have no 
evidence to shew the horse was covered or rugged in any 
way that day. One witness swears a horse is unsound if 
he has a cold, as it may lead to glanders or worse. The 
plaintiff says horse had no cold on 23rd, or running nose; 
it is possible or reasonable that the cold did not shew or 
develop till after the sale, hut I am bound to find from the 
evidence, that a cold did develop and from exposure hap­
pening while plaintiff owned the horse. The horse was 
evidently a sick horse or rather an unsound horse at time 
of sale, or he would not lay down in his stall on every oc­
casion and get up with such difficulty as the evidence shews. 
I have not any evidence to shew neglect or ill-treatment 
between time of sale on 23rd, and first development of un­
soundness on 24th and 25th, and it was possible for the horse 
to be ill and unsound and plaintiff not know of it, and yet 
plaintiff be liable whether he knew of it or not if he gave 
a warranty at time of sale. The defendant brought back 
the horse to plaintiff on 28th, and asked for his note to be 
given up. The plaintiff says the defendant brought the 
horse to him on the 28th, and tried to sell him hack to 
plaintiff for $35. Why docs the plaintiff give this version 
when the two defendants deny it, and at once publicly 
protested the note. The plaintiff says lie then tried to
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get rid of the note to several people and failed to do so, 
because of the protest published. I do not believe the 
testimony of the plaintiff and I think he traded off an un­
sound horse on defendant at the trade on December 23rd. 
1907. I so find. No damages were proved before me 
except the giving of the note for $35. I find the plaintiff 
makes no claim for interest on the note, so the plaintiff’s 
judgment would be for $35 only, and I allow the defendant 
David Veinot damages on counterclaim to amount of $35 
and costs, and one shall be off-set against the other and 
judgment entered for the difference.

NOVA SCOTIA.

Supreme Court. July 12th, 1909.

TRIAL.

DEAN V. McLEAN.

Promissory Note—Part Payment—Action for Balance Due— 

Defence of Illegality of Consideration—Sale of Shares on 
Margin—Criminal Law—Code, sec. 231.

Action on a promissory note.

E. G. McKay, for plaintiff.
G. A. E. Bowlings, for defendant.

Graham, E.J. :—This is an action on a promissory note 
dated April 10th, 1906, payable one year after date, for 
$812.40. It was a renewal of a former note made in 1904, 
payable 2 years after date. The original note was given to 
the defendant as the result of a compromise of a claim which 
the plaintiff had placed in the hands of his solicitor for col­
lection from the defendant, some $1,300 claimed to have been 
loaned to the defendant by the plaintiff.

There have been small sums paid from time to time on the 
note in action, but that fact is not material.

The defence now raised to the action is that the money 
loaned was lent to the defendant with knowledge that the de-



DEAN v. M'LEAN. 289

fendant was about to use it for an illegal purpose. The illegal 
purpose was an alleged violation of a statutory provision, now 
section 231 of the Criminal Code. That is aimed at making a 
contract purporting to buy shares without the bona fide inten­
tion of acquiring the shares with intent to make gain by the 
rise or fall of the shares.

The transaction was in respect to 40 shares of the Do­
minion Coal Company in respect to which the defendant had 
made a deposit by way of margin, with one Boss Cameron & 
Co., correspondents of Curtis & Sederquist, of New York, of 
the suni of $200 which the defendant had to his credit in con­
nection with a transaction in Union Pacific shares.

This loan consisting of three sums was paid in as follows : 
August 3rd, 1903, $500 ; August 7th, $300 ; August 22nd 
$500, and were required by Boss Cameron & Co. as further 
deposits by way of margin to avoid being closed out.

The plaintiff himself paid in the last sum of $500 to Boss 
Cameron & Co. But the transaction was afterwards closed as 
the shares continued to decline.

It is quite clear upon the evidence that the defendant was 
engaging in an illegal transaction with Boss Cameron & Co., 
and that no receipt or delivery of the shares was intended. 
This is constituted a crime under the provisions of the Code 
already mentioned. It was, therefore, an illegal transaction 
as distinguished from a void transaction, as a betting trans­
action would be in England under English statutes. That 
distinction has to do with this matter of lending money to 
be used for the purpose indicated.

The only question is whether the plaintiff at the time knew 
of the purpose to which the money was to be applied when he 
made the loans. If he did he cannot recover; the considera­
tion of the note is an illegal one.

I have come to the conclusion, from the evidence and under 
the circumstances that the plaintiff did know of the purpose 
to which the money was to be applied, and that there was no 
real transaction in shares or the contemplation of the receipt 
of shares. The plaintiff, therefore, cannot recover. I refer 
to the cases of Cannon v. Bryce, 3 B. & Aid. 179; McKinneH 
v. Bobinson, 3 M. & W. 434; Pearson v. Carpenter, 35 S. C. 
B. 380; B. C. Stock Exchange v. Irving, 8 B. C. 18G.

It is contended by the plaintiff that this was a past 
matter; the money was already lost and he was borrowing 
money to pay it back. I think that was not the transaction. 
It appears to me it was to be applied in the hope that the
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price of Dominion shares then falling would go up and 
enable the defendant to win.

Then it is contended that the compromise and the forebear- 
ance constitute a consideration for the note.

My conclusion, as already stated, is that the plaintiff 
knew of the illegal purpose to which the money was to be 
applied, hence that this loan was illegal and not recoverable 
in law.

A person knowing that his claim is illegal cannot by com­
promising or giving time for its payment, supply a valid 
consideration.

The action will be dismissed, but without costs, as the de­
fendant is setting up his own criminal conduct.

EXCHEQUER COURT OF CANADA.

Cassels, J. September 9th, 1909.

REX v. DANIEL J. McDONALD.

Expropriation—Lands Covered with Water—Special Adapt­
ability for Harbour Purposes.

Mcllreith and Tremaine, for plaintiff.
J. D. Matheson, for defendant.

Cassels, J. :—This case came on for trial immediately 
after the case of The King v. The Inverness Railway and Coal 
Co,, Ltd. (Reported infra.) It was agreed between counsel 
that the evidence taken in the case of The King v. The Inver­
ness Railway and Coal Co., Ltd., as far as applicable, should be 
used in this case.

There were two expropriations, one on the 13th July, 1908 
when one and three-fifth acres were taken ; the second on the 
7th May, 1909, when seven acres, more or less, were taken.

The land taken comprises a knoll to the east of the channel 
of about one-fifth of an acre. The balance comprising nine 
acres, as stated by Arens, is land covered with water forming 
part of Mclsaac’s pond referred to in the Inverness Railwa} 
and Coal Co.’s case.
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It is not necessary to consider the two expropriations sepa­
rately. The Crown offered $260 for the whole. The defend­
ant claims $3,000.

Mr. Matheson, at the opening of the case, stated as fol 
lows :—

“We have set out particularly and depend mainly for the 
value of the property by reason of its natural adaptability for 
the prfrpose of a harbour—that is our main ground of claim.”

1 have dealt with this claim in the reasons for judgment in 
the case of The King v. The Inverness Railway and Coal Co. 
Ltd. I had also occasion to consider the claim of special value 
by reason of natural adaptability in the case of The King v. 
Hayes (unreported). I do not propose to repeat what I have 
stated in these cases. I do not think any additional sum can 
be allowed on this head, but what I have to consider is the 
market value. A claim for loss of bait fishing is also set up. 
The evidence as to the claim under this head is of a loose kind, 
making it difficult to arrive at a conclusion. A claim is also 
put forward of special value of the little knoll containing one 
fifth of an acre. I think if the $35 per acre, as found in the 
Inverness Kailway and Coal Co.’s case is given for the nine and 
one-fifth acres and an additional $78 allowed for compulsory 
expropriation, loss of fishing, etc., making in all the sum of 
$400, the defendant will be fully compensated.

There will be judgment vesting the lands in the Crown 
with a proper description if the parties cannot agree, and for 
$400 with interest from 7th May, 1909. The plaintiff to pay 
the defendant’s costs.

EXCHEQUER COURT OF CANADA.

Cassels, J. September 9th, 1909.

REX v. THE INVERNESS RAILWAY AND COAL COM­
PANY, LIMITED.

Expropriation of Land—Beach Lots—Special Adaptability 
for Shipping Purposes—Compensation Claimed for Stone 
in Disused Wharf.

Mcllreith and Tremaine, for plaintiff.
Mellish, K.C., for defendants.
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Cassels, J. :—This is an information filed on behalf of 
His Majesty the King by the Attorney-General of Canada, 
to have the value of certain lands and lands covered by water 
ascertained.

The property sought to be expropriated consists of 
about twenty acres of dry land and thirty-two acres of land 
covered with water. The expropriation is for the purpose 
of forming a harbour at the town of Inverness situate on 
the west coast of Cape Breton.

The date of the expropriation is the 29th April, 1909. 
At the trial it was suggested that the description of the 
lands taken did not accord with the lands expropriated as 
shewn hy the plan. It was agreed to by counsel that the 
plan should govern, and if the description as furnished is 
erroneous a new description should be prepared in accord­
ance with the lands as delineated on the plan.

The lands in question comprise three acres of what is 
known as uplands, situated to the southwest of the former 
piers, constructed for the purpose of marking a channel 
into what is known as Mclsaac’s pond; about seventeen 
acres of beach lands situated between the Gulf of St. Law­
rence to the north and Mclsaac’s pond on the south ; and 
about thirty-two acres of land covered with water com­
prising a portion of what is referred to in the evidence as 
Mclsaac’s pond. The other portion of' Mclsaac’s pond 
necessary for the purpose of a harbour and situate to the 
west of that part of the pond owned by the Inverness Rail­
way and Coal Company, Limited, is owned by one D. J. Mc­
Donald, the value of McDonald’s interest to be ascertained 
in an action against him tried at the same sittings as the 
action in question. (Reported supra.)

The Crown offered as full compensation for all the 
lands taken and damages to adjoining lands the sum of 
$1,500. By their defence the defendants claimed the sum 
of $7,000 for the value of the lands taken, and $2,000 for 
injury to the adjoining property.

At the trial an amendment was allowed increasing the 
claim for value to $17,000 instead of $7,000, it being shewn 
that it was a clerical slip making the claim $7,000 instead 
of $17,000.

The claim of the defendants is for $17,000 and $2,000, 
in all $19,000.

The defendants the Inverness Railway and Coal Com­
pany, Limited, are the owners of the greater portion of the
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town of Inverness, and are working coal mines. Most 
of the lands owned by them were purchased fdr them by 
the county of Inverness. The lands in question were pur­
chased from one Hussey, who acted as agent for some Swiss 
capitalists. It appears from the evidence of Bernasconi 
that in 1897 two piers were constructed by Hussey extend­
ing from Mclsaac’s pond to the Gulf of St. Lawrence, and 
a certain amount of dredging performed permitting an 
entrance from the gulf to the pond, and through the pond 
to the wharf at the eastern end of the pond. By means 
of this work a harbour was formed and vessels of light 
draught could enter from the gulf and be loaded at the 
wharf. Since the acquisition by the defendants a railway 
has been constructed running along the west coast of Cape 
Breton. The defendants ship the coal mined by them over 
this railway as far as the Strait of Canso, where the coal is 
loaded on to vessels.

The entrance constructed from the gulf to Mclsaac’s 
pond has for years been allowed to fall into disuse, and at 
the time of the commencement of the expropriation pro­
ceedings the channel was completely filled up with sand. 
The woodwork on the piers from the low water to the top 
has rottéd.

Considerable evidence was given at the trial to shew the 
quantity of stone in the piers. Arens, the engineer of the 
defendants, places the quantity at about 6,000 yards above 
low water level. Bernasconi, the engineer for the Crown, 
places the quantity at $3,000 yards at a value of 45 cents a 
yard, after allowing 15 cents a yard for removal.

For the defendants it is contended that compensation 
should be allowed on the basis of the special adaptability 
of the premises in question for harbour purposes. It was 
not claimed by Mr. Mellish that the stone should be paid 
for as stone.

The Crown has admitted the title of the defendants, 
and I therefore assume they or their predecessors in title 
acquired a right to construct the piers in question.

In my view the question of special adaptability should 
not be taken into account. I do not think the defendants 
bring themselves within the rules enumerated by the Court 
of Appeal in England in Lucas v. Chesterfield Gas and 
Water Board ((1908), 1 K. B. p. 571), decided by Bray, J., 
and (1909), 1 K. B. p. 16. In this latter case the auth-

▼OL. VII. E.L.R. NO. 6—19 +
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orities are collected and commented on. Most of them will 
be found in Browne & Allans Law of Compensation, 2nd 
ed., 1903. There could be no competition as in the case 
of water reservoirs, which might supply several different 
localities and where competition might arise.

In this case the market value of the land and land 
covered by water has to he arrived at. If, in fact, its pe­
culiar adaptability for harbour purposes be taken into ac­
count, it would add to its market value. I am left in ig­
norance on this point. The price paid by the defendants 
for this particular harbour right has not been furnished. 
I do not know that they have allowed it to be disused and 
filled up and no harbour existed at the time of the expro­
priation. According to the evidence of Arens, the engineer 
of the defendants, it would cost $150,000 to dredge for har­
bour purposes, and $40,000 additional for the construction 
of piers, and McDonald’s interest in the pond would have 
to be acquired.

I deal with the question irrespective of the special adap­
tability for harbour purposes. The value of the stone I do 
not take into account. See Streatham & General Estates 
Co. v. The Commissioners of Her Majesty’s Works and 
Public Buildings (before the Divisional Court), (1888), 52 
J. P. 615; (and before the Court of Appeal), 4 Times L. R. 
766.

In a case of this nature it is difficult no doubt for coun­
sel to furnish evidence as to values. I am inclined to ac­
cept the evidence of the witnesses for the Crown. McLean, 
Mclnnes and Mclsaac place a value of $75 an acre for the 
three acres of upland to the west of the pier. Mclsaac 
places a value on the 17 acres of beach at $30, and on the 
32 acres of land covered with water at $35 an acre.

In all 3 acres at $75.......................................  $ 225 00
17 acres at $30 .................................... 510 00
32 acres at $35 .................................... 1,120 00

$1,855 00
If the defendants are allowed $2,000 and interest, I 

think they will be fully compensated.
The defendants are entitled to their costs.

. Editor's Note:—See the case of Gillespie v. The King, 
reported post p. 299.
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HOVÀ SCOTIA.

Supreme Court (Crown Side). September 10th, 1909.

REX v. WALKER.

Liquor License Act—Second Offence—Imprisonment—Irregu­
larity in Conviction—Release.

Donald McLennan, for prisoner.
. J. D. Matheson, for the Crown.

A. Macgillivray, Co. C.J., Master :—On the 29th of 
June, 1909, an order was granted on application of counsel 
for the prisoner, and upon sufficient cause shewn whether 
or not the defendant is detained in jail, with the day and 
cause of his having been taken and detained, as provided by 
sec. 3 (2) of chap. 181 R. S. N. S. 1900, “ of Securing the 
Liberty of the Subject.”

The prisoner was taken and detained on a warrant of 
commitment on a conviction for a second offence against 
the provisions of the Liquor License Act, then in force in 
the county of Inverness, and was adjudged to pay a fine of 
$80 and costs, and for non-payment thereof imprisonment 
in' the common jail with hard labour for the space of ninety 
days.

The convicting magistrate, in obedience to an order in 
that behalf, returned the proceedings in the trial of the 
complaint the information, evidence and conviction and 
further the information and conviction in the first offence.

On the return of the papers so ordered, counsel for the 
prisoner on the day fixed for the hearing of the application, 
after taking the ground, amongst others, that the prisoner 
is illegally convicted because the conviction on the second 
offence was made subsequent to the date laid for the offence 
for which he had been first convicted, produced certificates 
from two medical practitioners to the effect that the pris­
oner is suffering from chronic inflammation of the hip ; and 
that if he should he confined in jail for the above period 
such confinement would materially affect his health, pan 
ticularly as a consequence of want of proper nursing which 
the defendant daily requires. I did not think that this 
would be a sufficient ground for his discharge from jail.
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though from its unsanitary condition it is hardly a fit place 
for invalids at least. It was then suggested that upon the 
prisoner, who is a hotel keeper, undertaking not to violate 
the provisions of the Liquor License Act by selling intoxi­
cating liquors within the town of Hawkesbury in the said 
county (in which town he resided), he might be discharged. 
But I observed that I had no jurisdiction to entertain such 
a proposition, but agreed to send the above-mentioned under­
taking to the Lieutenant-Governor, who is given “ the power 
of committing and remitting sentences for offences against the 
laws of this province or offences over which the legislative 
authority of this province extends.” (R S. N. S. 1900, c. 
7, s. 2).'

The prisoner entered into the proposed undertaking, 
and I sent the same to the Lieutenant-Governor for execu­
tive action, and adjourned the further hearing in the mean­
time of this application. The Attorney-General, however, 
returned the undertaking, suggesting that I decide first the 
legal ground taken by the prisoner’s counsel.

The application was finally heard, counsel for the Crown 
opposing.

At the argument, prisoner’s counsel urged that I had 
power to discharge the prisoner in view of his physical 
condition, and cited from Kenny’s Criminal Law under the 
head of Reprieve and Pardon. The author, treating of the 
the subject of reprieve which may he granted not only by 
the Crown but by a judge, remarks : “ But a pardon lies, 
of course, beyond all judicial discretion and can he granted 
by no authority below that of the Crown.” I therefore de­
cide that I have no power to discharge the prisoner on his 
undertaking to sin no more, as such discharge would be 
tantamount to the exercise of the pardoning power pos­
sessed only by the authority representing the source of 
the law.

It is urged also on behalf of the prisoner that proof 
should have been given on the trial of the complaint against 
him, and conviction for the offence, that there was no license 
in force at the time in the town within which the offence 
had been committed. As the accused admitted the charge 
I held that I could not give effect to this objection.

The ground that the defendant was convicted on the 
30th of April for an offence against the Liquor License Act 
committed between the 12th of February and the 24th of 
April, as a second offence subsequent to a conviction on the
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19th of February for the first offence, is one that requires 
careful consideration in view of previous decisions inter­
preting the law as to increased punishment for these offences.

Crankshaw (Cr. Code, 2nd ed. p. 536), on punishment 
after previous conviction, says on the authority of Lambe v. 
Hall, Q. B. Montreal (unreported), and 1 Hawk. P. C. 72:—

“ A second offence to be punishable as such must be one 
committed after previous conviction for a previous offence.
• . . The principle upon which the law proceeds in providing 
a severe punishment for the repetition of an offence being 
this, not because the offender has committed the offence 
more than once, but because when an offender has com­
mitted and been convicted of an offence he is looked upon 
as incorrigible, and as treating with contempt his first con­
viction, if afterwards he repeats the offence ; but if the repeti­
tion of the offence takes place without his having been con­
victed he cannot be said to have treated with contempt a 
conviction which has not yet taken place.”

The principle was followed substantially in ex parte 
McCoy, 7 Can. Cr. Cases, 485. Landry, J., in his decision 
with which Hannington concurred, gave full effect to the 
principle. Gregory, J., limited himself to the fact that an 
information for a second offence had not been laid before 
commission of the offence for which Mr. McCoy was con­
victed as a third offence. With this view Barker, J., agreed, 
McLeod, J., dissented from the opinion of the majority of 
the Court, holding that the increased penalty for a second 
and third offence is in all cases the result of the statute 
which provides that:—

“ Conviction for several offences may be made under this 
Act, although such offences have been committed on the 
same day; but the increased penalty or punishment herein­
after imposed shall only be recoverable or liable to be im­
posed in the case of offences committed on different days 
and after information for a first offence.” R S. C. 1906, 
c. 152, s. 143 (2). Sec. 134, chap. 100, E. S. N. S. 1900.

In Bex v. Jordan, 7 E. L. E. 53, recently heard before 
Russell, J., on application similar to the one under con­
sideration, the principle above cited was applied in inter­
preting the section of the statute hereinbefore quoted. The 
conviction was quashed and the defendant was ordered to 
be released ; counsel representing the Crown in this applica­
tion advanced the view that giving effect to the principle 

vot,. vu. k.l.r. no. 6—19a
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the result would be that defendant could not be punished 
for offences committed between the laying of the informa- 
victing magistrate. I must therefore decide that the convict- 
thereon. The answer to this objection is that under the 
statute he can be convicted as for a first offence.

Courts administering the Criminal Law invariably, on 
applications of this nature, give effect to grounds disclosing 
irregularity in procedure or want of jurisdiction in the con­
victing magistrate. I ,must therefore decide that the convict­
ing magistrate had no jurisdiction to hear the complaint 
herein and convict the defendant as for a second offence ; 
although I would prefer that the question raised herein 
was decided by the full Bench, so that an authoritative 
decision could be had on the point involved in the ground 
now discussed. Had I been aware at the time of the un­
satisfactory and conflicting interpretation of the clause of 
the Act (sec. 143), I would have made this application re­
turnable before the Court in Banco. However, “ in crim­
inal cases where there is doubt, the benefit must be given 
in behalf of the person charged with an offence.” Beau­
champ’s Juris, P. C. p. 761; Ditcher v. Dennison, 11 Moo. P.C. 
343.

The conviction, in my view of the law, of the defendant 
for a second offence was made by a convicting magistrate 
without jurisdiction. The conviction shall therefore be 
quashed and the prisoner released upon his undertaking not 
to institute civil action against the sheriff of the county 
and the jailer.

The prisoner has been out on bail since the order herein 
was granted. His bail will be discharged upon the order 
for his release being granted.

/

i
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EXCHEQUER COURT OF CANADA.

Cassels, J. September, 14th, 1909.

DANIEL GILLESPIE, J. WILLIAM GILLESPIE, AMD 
D. PAUL GILLESPIE v. HIS MAJESTY THE KING.

Expropriation of Land—Foreshore — Title — Special Adapt­
ability of Property for Wharf Purposes.— Value — Com­
pensation.

This was a petition of right tried at Halifax on the 23rd 
June, 1909.

T. E. Robertson, for suppliants.
H. Mellish, K.C., for respondent.

Cassels, J. :—The suppliants, Daniel Gillespie, J. Wil 
liam Gillespie and D. Paul Gillespie, claim as against the 
Crown the sum of $2,500 damages for the value of certain 
lands expropriated for the purpose of forming the shore end of 
a wharf extendihg out into the harbour of Parrsboro at the 
upper end of the basin of Minas, in the Province of Nova 
Scotia.

The area of land taken by the Public Works Department is 
one rood eight poles, slightly over one-fourth of an acre.

The evidence as to that portion of the basin of Minas where 
the wharf is constructed, forming a portion of the harbour of 
Darrsboro, is meagre.

It was asserted by counsel for the Crown that the 
title to the soil is vested in the Crown as representing the 
Dominion. This is not contradicted by counsel for the 
suppliants, and the evidence tends to shew that the water 
at the point in question formed a part of the harbour prior 
to Confederation. The only evidence adduced was on the 
part of the suppliants. Dyas says vessels had always used the 
beach at the point in question when covered with water for 
harbourage purposes. Locke, an official of the Department, 
states he surveyed the harbour, and places the entrance to tlv 
harbour at a point further east than the place in question.
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In Bligh’s Orders in Council, ch. 80, page 706, an order in 
council is set out defining the limits of the harbour. It ap­
pears that the order in council is dated the 30th October, 1880. 
It was passed pursuant to 36 Yict. ch. 9, sec. 14, as amended by 
37 Viet. ch. 34, sec. 14. The harbour is stated to extend east 
to Moose Creek. I think although the evidence is not clear 
that this Moose Creek is shewn on the plan, Exhibit Kb. 11, 
further to the east than the location of the wharf marked at 
point “ L ” on the plan, Exhibit Ko. 11. I think it should be 
held that the place in question formed part of the harbour of 
Parrsboro and is vested in the Crown for the Dominion under 
the British Korth America Act. If it did not form part of the 
harbour, then at the time of Confederation it would have been 
vested in the Crown representing the Province of Ko va Scotia 
under the judgment of the Board of the Privy Council in the 
Fisheries Case. (See (1898) A. C. 700.)

The suppliants claim no title to land covered with water at 
medium high tide water.

The navigability of the harbour depends on the flow of the 
tide, which raises to a very great height at the point in question. 
The wharf in question is about half a mile frdm the centre of 
Parrsboro town, a town containing between 3,000 and 4,000 in­
habitants and is situate within its limits. The contention of the 
suppliants is that the place where the wharf is constructed is 
the only reasonable available spot in the locality for a wharf. 
An equally available situation for a wharf is about three chains 
further west, but a wharf built at that point would require to 
have an additional length of 125 feet to reach deep water. A 
wharf or wharves could be built further east, but would be ex­
posed to the prevailing westerly and south-westerly winds 
sweeping in from the Bay of Fundy, and a wharf exposed to 
these winds would cost a much larger sum of money, as an L 
would have to be constructed to afford shelter at such a wharf. 
The wharf at the point in question is protected by the neck of 
land on the point of which Partridge Island Lighthouse is 
erected.

The advantage of the wharf at the point in question is 
claimed to be that there is a period of navigability for about 
four hours permitting steamboats to reach the wharf, unload 
or land and depart and return with the same tide.

Possession of the land in question was taken by the Crown 
on the 30th April, 1903, and the wharf constructed. The plan 
and description were filed on 9th April, 1907.



GILLESPIE v. THE KING. 301

The suppliants base their claim for the large sum 
claimed on the fact of the special adaptability of the land 
in question for wharf purposes. The Crown denies the 
title of the suppliants. The title in one Owen McGuirk is 
admitted, but it is contended that the land in question did 
not form part of lot six, and did not pass by his will. Owen 
McGuirk died prior to the 25th May, 1900 (èee will and 
certificate, Exhibit No. 6). Between the beach lot in ques­
tion and lot six, as set out on the plan, a public highway ap­
pears to have been reserved but not in fact laid out on the 
ground.

Owen McGuirk’s will reads : “ Fourthly, I give and be­
queath to Charles Henry McGuirk, lot No. 6 on said deed, 
dated 23rd of March, 1881, from Caroline Ratchford to 
Owen McGuirk as shore lands.”

This deed of the 23rd March, 1881, granted the lands 
as follows : “All those certain tracts, pieces or pereels of 
land lying and being in Parrshoro, aforesaid, on the eastern 
side of Partridge Island river, known as lots numbered five, 
six and seven in the division made by I. Olney Lewis, deputy 
surveyor, of the lands originally granted to James Cameron 
and John Law, the said lots fronting on a line of road re­
served for the accommodation of all the lots in said division, 
and which extends from the south of lot No. one at the 
inside of the beach, north forty degrees west, eighteen 
chains to the western angle of lot No. nine in the same 
division, each lot having a frontage of two chains on said 
reserved road, and extending hack the same width, north 
fifty degrees, east thirteen chains more or less to the south­
western side of another road reserved along marsh on the 
front of Owen McGuirk’s land, the latter road to have 
also a right of way to the main road to Mill village and 
likewise to the shore of said river. Also so much of 
the mash and gravel beach in front of the lots five, six and 
seven as will be comprehended within an extension of the 
side lines of said lots to the said river, together with all and 
singular the easements, 'tenements, hereditaments and ap­
purtenances to the same belonging or in anywise appertain- 
mg with the reversion and reversions, remainder and re­
mainders, rents, issues and profits thereof, and all the 
estate, right, title, interest, claim, property and demand 
fioth at law and in equity of the said Caroline Ratchford, 
Julia Anne Ratchford and Charles Edward Ratchford of, 
in, to or out of the same or any part thereof.”
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The division plan cannot be found. The suppliants 
contend that the effect of this will coupled with the deed 
is to extend lot six so as to comprise the land in question, 
and that Owen McGuirk in devising the lands as shore 
land intended to pass the beach. I incline to the view that 
this contention is correct. If the beach in question did not 
pass by the will then Owen McGuirk died intestate as to 
these beach lands in question and the title passed to his 
heirs. All the heirs have conveyed to the suppliants prior 
to the filing of the petition. The Crown in the description 
attached to the registered plan describes the beach lands 
in question as part of lot six. I find that the suppliants 
have proved their title.

As to the damages to be allowed, Mr. Eobertson in his 
argument presented a very forcible | and plausible case in 
favour of his contention that the special adaptability of the 
land in question for wharf purposes should be considered 
as adding a very large value to the land expropriated.

Reliance is placed upon the case of Lucas v. Chester­
field Gas & Water Board (1909), 1 K. B. 16, and the class of 
cases there cited, most of which. are reported in full in 
Browne & Allan’s Law of Compensation (2nd ed., p. 659). 
In most of these cases the intrinsic value of the land taken 
was on or in the land itself. The land formed by itself, 
or in connection with other lands, a natural reservoir. There 
were also possible purchasers, as in the Countess Ossalinsky 
case.

In the Lucas case Vaughan Williams, L.J., refers to 
the property in question touching “ the natural and peculiar 
adaptability thereof for the construction of a reservoir.” 
At page 25 he refers to the case of lands adjoining large 
works, the owner of which would likely be willing to pay 
a larger price, etc. There would be no right of expropria­
tion in the case put. At page 27 it is"laid down: “ Arbitra­
tors are not to value the land with reference to the par­
ticular purpose for which it is required. . . . You must
not look at the particular purpose which the defendants 
. . . are going to put land to when they take it under
parliamentary powers . . . for any special purpose.”

Again, at page 28: “ They should value the possibility 
and not the realised possibility.”
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Fletcher Moulton, L.J., at page 29, says that it must be 
estimated on “ the value to him and not on the value to the 
purchaser.”

And at page 31 : “ The decided cases seem to me to
have hit upon the correct solution of this problem. To 
my mind they lay down the principle that where the 
special value exists only for the particular purchaser who 
has obtained powers of compulsory purchase, it cannot 
be taken into consideration in fixing the price, because to 
do otherwise would be to allow the existence of the scheme 
to enhance the value of the lands to he purchased under it.”

Cripp’s Law of Compensation (5th ed., 1905), at page 
117, puts it thus: “An owner is entitled to have the price 
of his land fixed in reference to the probable use which will 
give him the best return, and the term ‘ special adaptability * 

only denotes that the probable use from which the best 
return may be expected is special in its character.”

Cases such as Paint v. The Queen (2 Ex. C. E. 149, 
affirmed 18 S. C. E. 718), merely affirm the proposition that 
what has to be arrived at is the market value having regard 
to the potential or prospective capabilities. Land used as 
a farm within a short distance from a large city may be ex­
propriated. If it were merely valued as farm lands the 
owner would lose the added value of the almost certain 
possibility of within a short period the lands coming into 
the market as city lots.

Had the suppliants in this case owned the water lot as 
well as the beach and merely acquired assent to the erection 
of a wharf and interference with navigation, the case might 
be different.

The Crown in this case owns the land covered with 
water opposite the land expropriated, and has exercised 
its right to construct a wharf.

To allow the contention of the suppliants would be to 
allowr the value to the Crown, and not to value the pro­
perty at its proper value to the owner. It is said that 
in any event the minimum value should be $900 as recom­
mended by Locke. I do not agree. It is quite evident that 
Locke had in view the gain to the Crown. It would be an 
absurdity to allow such a sum for one-fourth of an acre of 
nearly useless land, if my view" of the law is correct. If I 
am in error then I should say $900 is the maximum amount. 
The Crown refused to accept Locke’s recommendation.



304 THE EASTERN LAW REPORTER.

It is difficult on the evidence to place any value on the 
fourth of an acre in question.

I think if the suppliants are allowed $50, each party 
paying their own costs, justice will be done.

Judgment accordingly.

Editob's Note :—See the case of Eex v. The Inverness 
Railway and Coal Company, Ltd., reported at p. 291, ante, 
where the element of “ special adaptability ” ir compensation 
for lands expropriated is also considered.
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