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BALDWIN v. BALDWIN.
Judicial Committee of the Privy Council, Viscount Haldane, Viscount Cave
and Duff, J. July 4, 1922,

ArpeaL (§ VII E—320)—HUSBAND AND WIFE—SEPARATION ON GROUNDS OF
OUTRAGE AND ILL-USAGE—QUE. C.C. ArTs, 189 AND 190—Discre-
TION oF COURT—CIRCUMSTANCES OF PARTIES—RANK AND CONDI-
TION ACCORDING TO LOCALITY—INADVISABILITY OF INTERFERENCE
WITH JUDGMENT BY PRrivy CouNciL,

In proceedings brought under Arts, 189 and 190 of the Civil Code of
Quebee for a separation between husband and wife on the ground of
outrage, ill-usage, or grievous insult, the grievous nature and sufficiency
of such outrage, ill-usage and insult are left to the discretion of the
Court which, in appreciating them, must take into consideration the
rank, condition and other circumstances of the parties, and this makes
it desirable that the matter should be dealt with by the Courts of the
place where the events happened, and the Privy Council will not interfere
with the decision of the local Court unless it is clear that injustice has
been done.

Lﬂcc Annotations Divorece Law in Canada, 48 D.L.R. 7, 62
D.LR. 1]

ArpeaL by hushand from the judgment of the Court of King’s
Bench for the Province of Quebee (appeal side) in an action for
separation brought under Arts, 189 and 190 of the Quebee Civil
Code. Affirmed.

The judgment of the Board was delivered by

ViscouNT HALDANE :—Their Lordships do not think it is neces-
sary to call upon the respondent in this case.

The proceedings are hrought under arts. 189 and 190 of the
Civil Code of Quebee. Under art. 189 a husband and wife may
respectively demand a separation on the ground of outrage, ill-
usage or grievous insult, and by art. 190:—

““The grievous nature and sufficiency of such outrage, ill-usage
and insult are left to the discretion of the court, which, in ap-
preciating them, must take into consideration the rank, condition
and other circumstances of the parties,”

That makes a distinction between the case of a separation on
the ground of adultery, which is a thing as of right, and the case
we are dealing with, which is one of discretion. It makes it all
the more desirable that the matter should be dealt with upon the
spot by the Courts of the place where the events happened,
Courts which are cognisant of the social standards which obtain
there. It is of course true that a right of appeal is given to the
King in Council, and if any case were brought before their
Lordships in which they thought injustice had been done the
appeal would be entertained freely; but for the reasons which
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have been given, in a case of this kind their Lordships are re-
luctant to interfere with the discretion exercised by the Court
below in a matter into which diseretion enters. It is true that
this case is complicated very much by the fact that the trial
Judge decided differently from the Court of Appeal, and that
it was only by a majority of one that the Court of Appeal have
decided as they did to reverse his judgment, There are therefore
three Judges each way. But one thing that has influenced the
decision of their Lordships is that there is a specific incident
in the case, the Miss Oakes incident. Their Lordships have
serutinised the evidence, they have scrutinised the judgment of
Howard, J., and the judgment of the Court of Appeal, and they
think the trial Judge was not justified in regarding Miss Oakes’s
evidence in the way he did. It is not necessary to go into the
reasons for that. There is nothing in the inconsistencies of
which the trial Judge speaks which amounts to anything when
one comes to deal with them carefully from the point of view of
evidence, and their Lordships think the probabilities are vastly
in favour of the truth of the story told by Miss Oakes, Taking
that view, an incident is established which is of itself of great
importance, an outrage or insult, not the less such because the
wife did not know of it at the time. When she came to know
of it, which she did in good time for the purposes of these
proceedings, she was entitled to say that a life with a hushand
who had behaved in such a manner was a life which ought not
to be forced upon her within the meaning of arts. 189 and 190
of the Code. There are other things which are also against the
hushband. On the other hand, there has been a great deal of
exaggeration of view in this case, probably on both sides. The
Judges appear on occasions to have approached the consideration
of the evidence with a very strong feeling one way or the other,
Their Lordships do not mean that they have not given the best
consideration they could to the evidence, but in giving that
consideration there has generally been some point of view which
ruled the scope of the outlook on the details. Their Lordships
think that is present in Howard, J.’s judgment, and perhaps
there are some traces of it in the judgments of the Court of
Appeal. However that may be, for the reasons given their
Lordships are unable to advise His Majesty to interfere with the
judgment of the Court of Appeal of Quebee.

In their Lordships’ opinion this appeal should be dismissed
with costs, and they will humbly advise His Majesty accordingly.

Appeal dismissed.

g
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CANADA DRUGS LTD. v. ATTORNEY-GENERAL OF
SASKATCHEWAN,

Saskatchewan Court of Appeal, Haultain, CJ.S., Lamont, Turgeon, and
McKay, JJ.A. June 29, 1922,

CoNsSTITUTIONAL LAW (§ T A—20)—SASKATCHEWAN TEMPERANCE AcT—
AMENDME 1921-2 CH, 76, SEC, 5—RESTRICTION OF LIQUOR
WAREHOUSES 'S HAVING POPULATION OF 10,000—RESTRIC-
TIONS ON DELIVERY OF LIQUOR—VALIDITY—POWERS OF PRrOVINCIAL
LEGISLATURE,

Section 49¢ (c¢) of the Saskatchewan Temperance Act, as amend-
ed by 1921-22, ch, 76, sec. 5, which provides that “nothing within
this Act shall prevent the transport within the Province, where
lawful of any other liquor, provided such transport be by common
carrier, by rail or water, must be interpreted according to the
rule of construction laid down in sec. 102 (1) of the Act (R.8.8.
1920, ch, 194) and so read is ultra vires the Provincial Legislature
in so far as it is intended to affect or prevent delivery of liquor
sold for export to persons outside of the Province.

Held, by Lamont, J.A., that sec. 49b (1) of the amendment of
1921-22, which prohibits the location of liguor warehouses except
in cities having a population of not less than 10,000, was intra
vires; Turgeon and McKay, JJ.A., held the provision ultra vires.
Haultain, C.J.8., expressed no opinion on this point.

Arrean from a Judge in Chambers (1922, 66 D.L.R. 815
holding that certain provisions of the Saskatchewan Temperance
Act were ultra vires. Varied.

A. J. Andrews, K.C., D. A. McNiven, for appellant.

7. D. Brown, K.C., for respondent.

Havvrawy, CJ By this appeal certain provisions of the
Saskatchewan Temperance Aet, R.S.S. 1920, ch. 194, and the
amendments thereto are called in question as constituting an
interference with inter-provincial and foreign trade, and there-
fore beyond the powers of the Provincial Legislature to enact,

In dealing with the provisions in question, consideration must
be given to the rule of construction which has been laid down
by the Legislature in sec. 102 of the Aet, which is in the following
terms :—

*“102—(1) While this Act restricts and regulates transactions
in liquor and the use thereof within the limits of Saskatchewan
it shall not affect and is not intended to affect bona fide trans-
actions in liquor between a person in Saskatchewan and a person
in any other provinee or in a foreign country and the provisions
of this Act shall be construed accordingly.””

The question to be decided is, whether the Legislature has
actually interfered with inter-provineial or foreign trade. R.
v. Nat. Bell Liquors, Ltd. (1922), 65 D.L.R. 1.

Inter-provincial and foreign trade are subjects coming within
the classes of subjects to which the exclusive legislative authority

Sask,
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of the Parliament of Canada extends. (B.N.A. Act, 1867, sec.
91,2).

" On the other hand, ‘It is not incompetent for a provincial
legislature to pass a measure for the repression or even for the
total prohibition of the liquor traffic within the province, pro-
vided the subject is dealt with as a matter of a merely local
nature in the province, and the Aect itself is not repugnant to
any Act of the Parliament of Canada.”” Att’y.-Gen’l. of the
Dominion v. Att’y.-Gen’l. of Ontario, [1896] A.C. 348, 65 L.J.
(P.C.) 26; Att’y.-Gen’l. of Manitoba v. Manitoba License Hold-
ers’ Ass’n,, [1902] A.C. 73, at p. 78, 71 LJ. (P.C.) 28, 50
W.R. 431,

The last cited case further decides, at p. 31 of the Law Journal
Report, that ‘‘matters which are ‘substantially of local or of
private interest’ in a province—matters which are of a local
or private nature ‘from a provincial point of view'—to use ex-
pressions to be found in the judgment, are not excluded from
the category of ‘matters of a merely local or private nature’
because legislation dealing with them, however carefully it may
be framed, may or must have an effect outside the limits of the
province and may or must interfere with the sources of Dominion
revenue and the industrial pursuits of persons licensed under
Dominion statutes to carry on particular trades.’’

But a Provincial Legislature cannot do indireetly what it
cannot do directly, and, while ostensibly legislating with regard
to a matter within its legislative jurisdiction, actually legislate
with regard to a matter within the exclusive legislative juris-
diction of Parliament.

It will be necessary, therefore, to consider whether the legis-
lation in question actually interferes with inter-provincial or
foreign trade, and whether that interference is only the indirect
result of the legislation and not its main purpose and object,
but merely incidental thereto.

The provision restricting export liquor warehouses to cities
of a certain population is, in my opinion, within the powers of
the Legislature to enact. The objeet with which liquor is kept
within the Province does not, in my opinion, alter the character
of the liquor or in any way limit the absolute control over it
or any other property in the Province, exclusively belonging
to the Legislature.

Section 49bh (3), as amended by 1921-22, ch. 76, sec. 5, does
not apply to liquor removed from a warehouse for the purposes
of export, and need not therefore be considered.

Section 12, R.S.8S. 1920, ch. 194, which requires a return to he
made to the chief inspector by every liquor exporter prior to

£
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the delivery of any liquor sold, is in my opinion beyond the
powers of the Legislature, inasmuch as it delays, interferes with
and affects a bona fide transaction in liquor between persons
in the Province and persons in other Provinces or foreign coun-
tries. The right to sell for export to such persons cannot be
restricted or regulated by provincial legislation.

Section 49¢, as amended by 1921-22, c¢h. 76, sec. 5, enacts
that :—

‘49, Nothing in this Aect contained shall prevent :

(a) the transport within the province of liquor lawfully pur-
chased under the authority of this Act for lawful use therein;

(h) on a change of residence, the transfer of liquor from the
former to the new dwelling-house;

(e) the tran:port within the province, where lawful, of any
other liquor, provided such transport be by common carrier, by
rail or water.”’

If this section is intended to affect or prevent the delivery of
liquor sold for export to persons outside of the Province, it is,
in my opinion, beyond the powers of the Legislature. It directly
interferes with inter-provincial and foreign trade, and attempts
to deal with a matter which is not merely of a local nature in the
Province and directly infringes on the exclusive jurisdiction of
Parliament in respect of the regulation of trade in a matter of
inter-provineial or international concern. (‘itizens Ins. Co. v.
Parsons (1881), 7 App. Cas. 96, 51 L.J. (P.C.) 11.

I am inclined to think, however, that the section in question
does not apply to export liquor en route to its inter-provincial
destination. The mode of shipment and delivery of such liquor,
as part of a bona fide transaction between a person in Saskatch-
ewan and a person in any other Province or in a foreign country,
is by see. 102 not affected by the Act.

If the section purports to govern the shipment of export
liquor, it is, in my opinion, also beyond the competence of the
Legislature, because its effect would be, if strictly enforced,
to absolutely prohibit the shipping of liquor from export ware-
houses, except, perhaps, in the case of warehouses situated im-
mediately on the line of railway. If to ‘‘transport within the
Province’’ means, as 1 think it does, to transport from one point
to another in the Province, then the removal of liquor from an
export warehouse to the railway station by automobile, truck
or dray, could only be effected in breach of the section.

In considering this point it must be remembered that the real
question to be decided is, whether the Provincial Legislature
by the legislation under consideration has exceeded its powers,
If the provisions of the statute prohibit or interfere with inter-
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national or inter-provincial trade, then it is obvious that they
are beyond the powers of the Legislature to enact. The evils
which have arisen from this international trade, great as they
probably are, can only be dealt with and removed by competent
authority, and that, in my opinion, is the Parliament of Canada.
References to ‘‘rum-running’’ and international comity are
altogether beside the question. We are not concerned with the
nature or magnitude of the evil or with what the remedy
should be, The only question we have to decide is, who has the
power to apply the remedy?

On the other points raised by this appeal which I have not
specifically dealt with, I concur in the judgments of my brothers
Lamont and Turgeon.

Lasmont, J.A.:—The question involved in this appeal is
whether or not certain sections of the Saskatchewan Temperance
Act are beyond the competence of the Provincial Legislature to
enact,

The plaintiffs are a body corporate, incorporated by letters
patent of the Government of Canada, and empowered to carry
on in Canada and elsewhere the business of exporting liquors.
The head office of the company is in this Province, and for years
it has carried on the business of exporting liquors from Sask-
atchewan to other Provinces and to the United States of Am-
erica. To facilitate their business, the plaintiffs had warehouses
at Yorkton, Regina, Gainshoro’ and Bienfait; the two latter of
these places being in close proximity to the boundary line between
Saskatchewan and the United States. In each of these ware-
houses the plaintiffs kept a large stock of liquors, and prior to
June 1, 1922, they carried on an extensive export business with
customers outside of Saskatchewan. A large portion of the
liquor sold to these customers was delivered to them at the ware-
houses above mentioned and was taken away in automobiles, or
it was taken to the boundary of the Province by the plaintiff
company itself in automobiles and delivery made at the boundary
line. At the last session of the Legislature certain amendments
were made to the Temperance Act, 1921 (Sask.), ch. 76, sec. 5,
and it is the validity of these amendments, inter alia, that the
plaintiffs in this action impeach.

By these amendments sec. 49 of the Act was repealed and a
new section substituted, which, in so far as it is material to this
case, reads as follows:—

“‘49—(1) Except as authorised by this Aet no person by him-
self, his servant or agent shall have or keep or consume or give
liquor in any place wheresoever other than a dwelling house . . . .

49a. Nothing in this Act shall prevent any person from having
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liquor for export sale in his liquor warehouse, provided such
liquor warehouse and the business carried on therein comply with
the requirements of section 49 or from selling from such liquor
warehouse to persons in other provinees or in foreign countries,
but no warehouse shall be deemed a liquor warehouse within the
meaning of this section if the person having liquor therein fails
to comply with the provisions of subsection (3) of section 38, of
subsection (3) of section 11, or of section 12.

49h—(1) The liquor warehouse in section 49a mentioned shall
be located only in a city having a population of not less than
ten thousand according to the last census taken under the auth-
ority of an Act of the Parliament of Canada and shall be suitable
for the business of export sale and so constructed and equipped
as not to facilitate any violation of this Aet, and not connected
by any internal way of communication with any other building
or any other portion of the same building, and shall he a ware-
room or building where no other commodity or goods than liquor
for export from the province are kept or sold and wherein no
other business than keeping or selling liquor for export from the
provinee is carried on.

49¢. Nothing in this Act contained shall prevent :—

(e¢) the transport within the province, where lawful, of any
other liquor, provided such transport be by common carrier, by
rail or water.”’

These amendments came into force on June 1 last, Prior to
that date the Liquor Commission notified the plaintiffs to move
their stocks of liquor by June 1 from the locations aforesaid
to a city having a population of 10,000, In Saskatchewan there
are only three cities having that population: Regina, Moose Jaw,
and Saskatoon. The plaintiffs, in obedience to this notice,
moved their stocks from Yorkton, Gainshoro’ and Bienfait to
Saskatoon and Regina, and in so doing incurred considerable
expense, for the said stocks amounted to over $200,000. The
plaintiffs allege, and it is not disputed, that the places at which
they had, prior to June 1, been carrying on husiness were in-
finitely more convenient, both for the plaintiffs and their cus-
tomers, than the cities to which they were compelled to remove
their stocks. They also allege that if they are not permitted
to carry on business at the former location of their warehouses
they will suffer great loss, damage, ¢ad inconvenience in the
conduet of their business, The Liquor Commission, purporting
to act under sec. 49 (¢) also notified the plaintiffs prior to June 1
not to transport any liquor unless such transport was by means
of a common carrier, by rail or water, and threatened to prose-
cute any of the plaintiffs’ customers or the plaintiff company
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itself if any liquor lawfully sold for export was transported
in any other manner. From the plaintiffs’ point of view, the
objectionable provisions in the amendments are those compelling
them to keep their stocks for export in the 3 cities, which are
all over 100 miles from any boundary of the Province, and that
limiting transportation to a common carrier, by rail or water.

The matter came before a Judge in Chambers in the form of
questions of law set down for argument. No evidence had heen
taken, but it was agreed that the parties should admit any facts
necessary to support the questions submitted that were not
admitted in the pleadings. The plaintiffs asked for a declaration
that the provisions referred to were ultra vires. The chamber
Judge held the provisions impeached to be within the competence
of the Legislature to enact. From his decision this appeal is
brought.

The right of a Provincial Legislature to prohibit traffic in
liquor within the Province has been authoritatively established
and is not now open to question. (Att’y.-Gen’l. of Ontario v.
Att’y.-Gen’l. of the Dominion, supra.) Such legislation falls
within sub-see. 16 of sec. 92 of the B.N.A. Aect, 1867, as being:
a matter of a ‘“‘merely local or private nature within the pro-
vince.”” (Att’y.-Gen'l. of Manitoba v. Manitoba License Hold-
ers’ Ass’n, supra.) 1In this latter case the Privy Council went
further, and pointed out that the legislation then under review,
which was the Manitoba Liquor Aet, was none the less a ‘‘mat-
ter of merely local or private nature,”’ from a provineial point
of view, because it indirectly affected business operations out-
side the Provinee. Their Lordships, at p. 79, said :—

“The judgment, therefore, as it stands, and the Report to
Her late Majesty consequent thereon, shew that in the opinion of
this tribunal matters which are ‘substantially of local or of private
interest’ in a province—matters which are of a local or private
nature ‘from a provincial point of view,’ to use expressions
to be found in the judgment—are not excluded from the cate-
gory of ‘matters of a merely local or private nature,” because
legislation dealing with them, however carefully it may be
framed, may or must have an effect outside the limits of the
province, and may or must interfere with the sources of Dominion
revenue and the industrial pursuits of persons licensed under
Dominion statutes to carry on particular trades.”’

Although provincial legislation upon a subject matter ex-
pressly assigned to the Provinces does not become invalid because
it has an effect outside the Province, or because it interferes with
the industrial pursuit of persons in the Province, yet such effect
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or such interference must be only the indirect result of the
legislation and not its main purpose or object, and must be an
incidental effect merely of the legislation. Bank of Toronto v.
Lambe (1887), 12 App. Cas. 575, 56 L.J. (P.C.) 87; the Fisheries
case, [1898] A.C. 700, 67 L.J. (P.C.) 90.

In Lefroy’s Legislative Power in Canada, p. 656, the author
points out that, during the argument before the Privy Counsel in
the Prohibition case (1895), while discussing the meaning of an
Act ““‘merely of a local nature,”” over which the Provinee had
jurisdiction, Lord Herschell defined it as ‘“an Act not touching
by its immediate and direct operations those outside the pro-
vinee."’

The objeet of the Liquor Act is to promote temperance within
Saskatchewan, Legislation which is directed towards that ohject
is within the competence of the Province even although it may
indirectly affect business operations outside the Province. On
the other hand, if the purpose and object of the provincial legis-
lation is directly to affect inter-provincial or foreign trade, such
legislation is ultra vires of the Legislature, because the legislative
ambit of a Provincial Legislature is the area of the Province.

In the recent case of Nat. Bell Liquors Co., 65 D.L.R.1, the
Privy Council, in discussing the validity of a provision of the
Alberta Liquor Act, 1916, ch. 4, which enacted that ‘‘no person
shall within the Province of Alberta keep for sale any liquors
except as authorised by this Aet,”” where there was nothing in
the Act itself authorising a liquor exporting business to be carried
on, said at p. 6:—

““In their Lordships’ opinion the real question is whether the
Legislature has actually interfered with inter-provincial or with
foreign trade.”’

In R. v. Regina Wine & Spirits, Ltd. (1922), 65 D.L.R. 258,
my brother Turgeon in his judgment stated the rule applicable
to this case in, if I may be permitted to say so, clear and suceinet
language. He said at p. 264:—

‘*Examining in particular the sub-section which is under re-
view in this case, our duty is to ascertain what it is, not in title
or by declaration but ‘in pith and substance.” Is it a regulation
properly and reasonably incidental to the main purpose of the
Act, or is it really an attempt to go further than the Aect, in the
main, purports to go and than the Legislature has power to go,
by preventing or hindering the exportation of liquor from Sask-
atchewan to other Provinces or to foreign countries? In the
first case it is infra vires, in the second case it is not, even
although, in the second case, it may have the effect of facilitating
the enforcement of the local law. The Legislature cannot do

Sask.

CA.
CaNana
Drucs Lrn,

v
AT’y GEN'L
OF 8aAs-
KATCHEWAN,

Lamont,
JA.




10 -

Bask.

CA.
Caxana
Drucs Lrn,

v,
Arr'yGEN'L
oF Bas-
KATCHEWAN,

Lamont,
LA

DomiNioN Law Reports. [67 D.L.R.

indireetly what the decision in I'n re Heffernan v. Hudson’s Bay
Co. (1917), 39 D.L.R. 124, 29 Can. Cr. Cas. 38,10 8.L.R. 322, de-
clared that it cannot do directly. To put the case broadly, it
eannot, under the pretense of legislating to promote temperance
in Saskatchewan, pass laws which, in reality, are meant to pro-
mote temperance in another country or another Province, by
preventing or hampering trade in liquor between Saskatchewan
and such other country or Province.”

The question therefore is: Are the provisions impeached in
this action in their true nature and character directed towards
the prohibiting or regulating of the liquor traffic within the
Provinee, or are they a direet attempt to regulate the traffic
in liquors between Saskatchewan and the United States or one of
the other Provinces?

The legislative intention with which an Act is passed must
be determined by the terms of the enactment itself considered
with reference to the subject matter thereof, The purpose of
the amendments of last session is, therefore, to be found in the
language used considered in its relation to the provisions of
the main Act. In considering the amendments we must bear in

. mind the terms of sec. 102, which reads as follows. [See judg-

ment of Haultain, C.J.8,, p. 3.]

In dealing with a similar provision of the Manitoba Aect, 1900,
ch. 22, in the License Holders’ case, supra, their Lordships, at
p. 80, said:—

‘‘Now that provision is as much part of the Act as any other
section contained in it. It must have its full effect in exempting
from the operation of the Act all bona fide transactions in liquor
which come within its terms.”

Section 102 is a clear expression of legislative intention, and
the impeached provisions must be construed in the light of that
intention.

We will consider first the amendment requiring all warehouses
in which liquor is kept for export to be located in ecities having
a population of 10,000. This provision undoubtedly affects the
export traffic in liquor, Purchasers from the United States, or
other Provinces of Canada, instead of being able to obtain liquor
at places near the boundary, must, under the amendment, obtain
the same from Regina, Moose Jaw, or Saskatoon. The carrying
on of business is, therefore, rendered more inconvenient by the
amendment, but is this inconvenience a direct attempt to regulate
the export trade?

Considering that the plaintiffs had four warehouses at widely
different points in the Province, and considering the admission
of fact on record, ‘‘that there are a number of other export
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liquor dealers carrying on business in the Provinee,’’ each having
doubtless numerous warehouses, it seems to me that the Legis-
lature may well have taken the view that the wide distribution of
export liquor warehouses throughout the Province made it diffi-
cult, if not impossible, for those charged with the enforecement
of the Liquor Act to prevent liquor sold for export from getting
into illegitimate channels on its way to the bonndary line, and
that, for the purpose of lessening the opportunities for violating
the Aet and the more efficient enforcement of the same, the
number of places from which the export traffic might be carried
on should be lessened. In my opinion, this is a reasonable con-
clusion to draw from the provisions in question, considered in
relation to the whole Act and in view of the legislative intention
set out in see, 102,

Sections 49a and 49b do not prohibit the export traffic. Those
engaged in the business may still continue to earry it on, and
although their customers may find it more inconvenient to obtain
the liquor, that inconvenience, in my opinion, is merely an in-
direct and incidental result of legislation directed toward pre-
venting infractions of the Act in Saskatchewan.

Section 49 (1), which prohibits any one keeping liquor in
Saskatchewan elsewhere than in a dwelling house, unless other-
wise provided, is, in my opinion, valid legislation, if it does not
apply to liquor kept in a bonded warehouse under license from
the Dominion Government. To control the liquor traffic in
Saskatchewan the Legislature must have the right to say where
liquor shall be kept and in what manner it shall be sold. Liquor
kept for export is none the less liquor in Saskatchewan, and in
my opinion the Legislature was well within its rights when it
enacted that liquor kept for export shall be kept only in cities
having a population of 10,000, )

The next provision is 49¢. Assuming that this section means
that which the Liquor Commission evidently thought it meant,
namely, that liquor sold in Saskatchewan for export in the Pro-
vince should only be transported in the Province by a eommon
carrier, by rail or water (and this really means by rail, for there
is no common carrier transporting by water in any of these three
cities), it is, in my opinion, an attempt to directly regulate the
carrying out of a transaction which has its beginning in Sas-
katchewan and its end in some other Province, or in a foreign
country. This the Provincial Legislature cannot do, for such
legislation ‘“touches by its immediate and direct operation those
outside of the province.”’

The power of the Legislature to directly regulate transactions
““merely of a local or private nature,’’ is limited to those which
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i Sask. have their beginning and their end within the Province. This is
a a‘ made clear by the language of the Privy Council in Citizens In-
! S surance Co. v. Parsons, supra, where, in defining the scope of the
| Caxava  power of the Dominion Parliament to legislate for ‘‘the regula-

i i1 D‘"“: L. tion of trade and commerce’’ exclusively assigned to it, their
i % ArryGevs Lordships, at p. 113, (7 App. Cas.), said :—

‘35 | OF 8As- “‘Construing therefore the words ‘regulation of trade and
il KATCHEWAN. oommerce’ by the various aids to their interpretation above sug-
il ! i | Lamont, gested, they would include political arrangements in regard to
‘,i‘x" i iA trade requiring the sanction of parliament, regulation of trade
il in matters of inter-provincial concern, and it may be that they

| would include general regulation of trade affecting the whole
it dominion.” ¥
i 1 adhere to the view I expressed in R. v. Waller (1921), 60 ¥
| D.L.R. 557, at pp. 562, 563, 34 Can. Cr. Cas. 312, 14 S.L.R. 237,
namely :—

“The right to keep liquor in Saskatchewan for export to a
foreign country or to other Provinces implies a right to make a
sale of it, to deliver it and to receive the purchase price thereof
in this Province.”’

To this I would add, the right to have the liquor transported to
the boundary of the Province on its way towards its destin-
ation.

Had it been made to appear that the usual mode of transport-
ing liquor sold for export—which, as the record shows, was by
automobile—had, by reason of the speed which automobiles can
attain, facilitated infractions of the Aect, and rendered the de- :
tection of these infractions more difficult, and had the prohibi- a 1
tion in respect of transport been limited to carrying by automo- :
bile, it may be that such legislation could have been upheld upon
the principle upon which I have held that sec. 49b. can be sup-
ported. But where, instead of limiting the prohibition to that
mode of transport which may actunally have facilitated infractions
of the Act, the Legislature prohibits all modes of transport save
by common carrier by rail, regardless of other modes which may
not lend themselves to breaches of the Act, the only reasonable
conclusion at which we can, in my opinion, arrive is, that an at-
tempt was being made to regulate inter-provincial and foreign
traffic in liquor. However meritorious the abolition or regulation
of such traffic may be, it can only be lawfully enacted by the
Dominion Parliament.

1 am therefore of opinion that sec. 49¢., assuming that it ap-
plies to liquor sold bona fide for export, was beyond the power
of the Provincial Legislature to enact. From the language of
the statute, however, it seems to me questionable if that section
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was ever intended to apply to the export trade. It does not ex-
pressly apply to liquor sold for export, it simply applies to
“‘other liquor.”” As I have pointed out, if the section applies to
the transport of liquor bona fide sold for export, it directly af-
fects the carrying out of such a transaction. But sec, 102 ex-
pressly declares that the provisions of the Act shall be construed
as not affecting or being intended to affect bona fide transactions
in liquor between a person in Saskatchewan and a person in any
other Province or in a foreign country. The only way by which
effect can, in my opinion, be given to see. 102 is, by holding that
the words ‘‘other liquors’’ in sec. 49¢. were not intended to in-
clude liquors bona fide sold for export. To this conclusion I
think we are driven by the language of sec. 102,

With respect, therefore, to the provisions impeached in the
statement of claim, I hold them to be valid or invalid as herein-
after set out.

1. Section 4 of ch. 70, 1920 (Sask.). Valid to the extent
necessary for the proper enforcement of the Act.

2. Sub-sections 2 (a) and (b) and sub-sees. (3) and (4) of
sec, 11, as amended by sec. 8 of ch. 70 of 1920, Valid.

3. Section 12, as amended by sec. 9 of ch. 70 of 1920. Valid
with the exception of the clause requiring that a written return
with particulars of every sale made shall be given to the chief
inspector or other person named by him prior to delivery of the
liquor. In my opinion, unless someone in the city in which the
warehouse is situated is authorised to receive the return, the de-
livery of the liquor cannot be held up until the return reaches
the officer in some other city.

4. Section 49a., as amended by 1921-22, ch, 76, sec. 5. Valid.
Sub-sec. 3 of sec. 38, as amended by 1920, ch. 70, sec. 22, is reason-
able, and in my opinion necessary for the proper enforcement of
the Aect,

5. Section 49h. Valid, except sub-see. (2), which prohibits the
plaintiff company from storing and keeping in its warehouse
liquor helonging to others.

As the plaintiffs have this right under their charter from the
Dominion Government, and as I am unable to see that the ware-
housing of liquor the property of others is calculated to lead to
infractions of the Act to any greater extent than the keeping
of plaintiffs’ own liquor, the sub-section cannot, in my opinion,
be said to be necessary to the proper administration of the Act.

6. Section 49¢. Invalid in its present wide form, in so far as it
applies—if it does apply—to the transportation of liquor bona
fide sold for export,

I would therefore allow the appeal in respect of the provisions
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which I have held invalid, and would dismiss it in respect of the
others. As the appellant company fails in the great majority of
the provisions impeached, there should be no costs of appeal.

TurGeon, J. A.:—The trail judge points out in the course of his
judgment (1922), 66 D.L.R. 815 at p. 816 that the issues raised
in this action will likely cease in the near future to have any but
an academie interest on account of certain legislation under con-
sideration by the Parliament of Canada. 1 agree with him in
this respect, and the position is even clearer to-day than it was
when his judgment was written, as the legislation in question
has since passed hoth Houses of Parliament and now awaits only
the assent of His Excellency the Governor-General to become ef-
feetive, 1t provides for the total abolition of the export trade in
liquor, and thereby settles definitely a question which in recent
years has been the subject of resolutions of the Legislative As-
sembly of Saskatchewan and of restrietive measures on the part
of the Provincial Legislature, Incidentally it may be pointed
out that the fact that Parliament has enacted this anti-export
law without its validity being called in question by anyone and in
pursuance of the aforesaid resolutions of the Legislative Assem-
bly itself, which requested Parliament to do this very thing,
serves to throw some light upon the matters now hefore us. It
seems clear that the power to legislate upon the matter in ques-
tion belongs exclusively to the Parliament of Canada under the
powers conferred upon it by No. 2 of the clauses enumerated in
see, 91 of B.N.A, Act. Citizens Insurance Co. v. Parsons, T App.
Cas. 96. Such being the case we have the starting point, that
legislation in pari materia is entirely beyond the powers of the
Provineial Legislature.

This appears to me to bring us at once to a clear understanding
of the flaws which are to be found in part, at least, of the provin-
cial enactments under examination in the case at Bar. When
consideration is given, as it must he given, to the conditions which
existed at the time the legislation was passed and which the legis-
lation was intended to remedy, such as the location of export
liquor houses near the United States boundary and the carrying
on of export traffic across such houndary, we are able to discover
whether the subject matter of the legislation is within the power
of Parliament or of the local Legislature,

It does not seem even to have been denied that certain portions
of this legislation were not, in fact, intended to put an end to the
exportation of liquor to the United States. The trial Judge in
his judgment expressly justifies its validity on the ground that
it was so intended and that such intention was a laudable one,
Ilis Lordship describes conditions along the boundary line which

iy
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in his opinion made it desirable that the traffic in question should
be stopped. But the discovery of a proper matter for legislation
within any portion of the territory of Canada does not, by itself,
solve anything from a constitutional point of view. You have
the eondition which ealls for legislation ; you must still ascertain
whether the power to legislate lies at Ottawa or with the Provin-
cial Legislature,

Having said this much I will now, as briefly as possible, in view
of the academie character which intervening federal action has
given to this litigation, indicate those portions of the legislation
under review which, in my opinion, are ultra vires of the Pro-
vineial Legislature, either as constituting a partial prohibition
of or an undue interference with export trade between Sas-
katchewan and other Proviuces or foreign countries.

All this legislation is in the form of amendments to the Sas-
katchewan Temperance Act, an Act designed to promote temper-
ance within Saskatchewan by restricting and regulating tran-
sactions in liquor and the use of liquor within the limits of the
Provinee, (See see, 102,)  Such an object is within the legiti-
mate scope of provineial legislation, provided the Legislature
takes care to confine itself within the limits set for its activities
by the Judicial Committee of the Privy Council in Att’y-Gen’l of
Manitoba v. Manitoba Licence Holders’ Ass'n. [1902] A.C. 73,
where the following passage is found at p. 78:—

‘It is not incompetent for a provincial legislature to pass a
measure for the repression or even for the total abolition of the
liquor traffic within the province, provided the subject is dealt
with as a matter ‘of a merely local nature’ in the province, and
the Act itself is not repugnant to any Act of the Parliament of
Canada,”

In order to ascertain whether the legislation objected to hy
the appellants in this case is ultra vires, the Legislature as going
beyond the field of action thus measured off for provineial juris-
diction, we have but to bear in mind the test provided by the
Judicial Committee in the recent case of R. v. Nat. Bell Liquors
Ltd., 65 D.LLR. 1.

““In their Lordships’ opinion the real question is whether the
Legislature has actually interfered with inter-provincial or with
foreign trade,”’

Read in the light of this test, the following provisions seem
to me to go beyond the powers of the Legislature and to encroach
upon the matters rescrved exclusively to the Parliament of
Canada,

(1) That part of sec. 49b (1) as enacted by see. 5 of ch. 76 of
the statutes of 1921-22, which provides that export liquor ware-
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houses shall be located only in cities having a population of not
less than 10,000 people. This provision, read in conjunction with
the rest of the Act, would prohibit the exportation of liquor from
any point in the Province, excepting only the cities of Regina,
Saskatoon and Moose Jaw, to another Provinee or to a foreign
country. It is an attempt to do for the whole of the Province,
excepting these three cities, what the Court decided in Hudson’s
Bay Co. v. Heffernan, supra, the Legislature cannot do abso-
lutely. This provision appears even to go expressly beyond the
scope of the main Act as set out in see. 102, above referred to.
1 fail to see what it can have to do with transactions in liquor
or the use of liquor within the Province. How can it be said
not to interfere with inter-provincial or with foreign trade? It
does not appear to be aimed at anything else. In my opinion
this enactment is ultra vires.

(2) Section 49 (b), (1) and (2), are ultra vires in so far as
they may be construed to prevent one exporter from having
liquor on his premises which belongs to another.

(3) Section 49h (3) as enacted by see. 5 of ch. 76 of the
statutes of 1921.22, which relates to the removal of liquor from
a liguor warehouse and make such removal conditional, in some
cases, upon the consent of the provineial liquor commission. In
my opinion this provision is ultra vires, as being an undue inter-
ference with export trade.

(4) Section 12 of ch. 194 of R.S.8. 1920, enacted by sec. 9 of
ch. 70 of the statutes of 1920, This section deals with a written
return to he given to the chief inspector prior to the delivery of
liquor for export. In my opinion this provision is wltra vires
for the same reason as the provision last referred to.

(5) Section 49¢ of ch. 76 of the statutes of 1921-22 is objected
to by the appellants on the ground that it interferes with the
transportation of liquor for export. In my opinion this pro-
vision is infra vires in so far as it affects only the transportation
of liquor within the Province. Reading the whole Aet with the
amendments and taking into consideration the restrictive pro-
visions of see. 102, it is doubtful to me whether the Legislature
can be said to have intended to provide for anything else than
transportation from one point to another within Saskatchewan.
R. v. Western Wine & Liquor Co. (1917), 39 D.L.R. 397, 29 Can.
Cr. Cas. 307, 1In so far, however, as this section may be construed
to affect or to prevent the transportation of liquor destined for
a point outside Saskatchewan, it is, in my opinion, ultra vires for
the reasons that I have given in dealing with sec. 49b (1) above.

Section 4 of ch. 70 of the statutes of 1920 is also objected to.
1 think, however, that a misapprehension exists upon this point.
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In my opinion this section refers only to ‘‘wholesalers’” defined
in the interpretation section of the main Aet, and referred to
particularly in sees. 38, 39 and 40 under the heading of **Whole-
salers.”’

In so far as the other provisions objected to are concerned 1
need only say that, in my opinion, they are all infra vires the
Legislature for the reasons given in K. v. Regina Wine & Spirits,
Ltd., 65 D.L.R. 258,

The appeal should be allowed but without costs and the
judgment appealed from varied as ahove,

McKay, J.A., concurs with Turceox, J.A,

Judgment below varied.
CHILDS v. FORFAR.
Ontario Supreme Court, Appellate Division, Meredith, C.J.C.P., Riddell,
Middileton and Lennox, JJ. November §, 1921,

PARENT AND cuiLp (§I—4)—Civin oBLic
FANT CHILD—MORAL OBLIGATIO
PARTY WITH PARENTS' KNOW
MISE T0 PAY—REASONABLE COST.

IATION OF PARENT TO SUPPORT IN-
—CHILD MAINTAINED BY OTHER
AND CONSENT—IMPLIED PRO-

While there is no civil obligation on the part of a parent to
maintain his infant child there is an undoubted moral obligation
to do so, and where another person with the knowledge and consent
of the parent undertakes to discharge this moral obligation for
him, there is an implied promise to remunerate him what is
reasonable for such sgervice,

[Latimer v. Hill (1916), 30 D.L.R. 660, 36 O.L.R. 321, applied.]

AN appeal by the defendant Harold Forfar from the judg-
ment of the County Court of the County of Oxford in favour of
the plaintiff against the appellant for the recovery of $452 and
costs in an action for money paid and the value of services ren-
dered in maintaining a child of the defendants, who were hus-
band and wife. Affirmed.

W. D, M. Shorey, for appellant.
J. 8. Duggan, for respondent.

Merepira, C.J.C.P.:—The judgment appealed against can
be supported only by actual promise to pay, made by the
male defendant to the plaintiff; and, of ecourse, it should
be enough whether expressed or tacit and whether made by this
defendant himself or by another person authorised to make it
for him: but it must be borne in mind that this defendant was
under no legal obligation to pay for the maintenance of his child
apart from an actual contraet to do so.

Although the Legislature of this Provinee has recently, in
line with some of the Poor Laws of England, made ehildren in
scme cases liable for the support of their parents, there has never
2—67 p.L,

Ont,

App. Div,
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i | § © Omt, been any law in this Provinee making parents liabje for the sup-
i Ap;._Dlv. port of their legitimate children. The Poor Laws of El!glund

o are not in foree in this Provinee; and there is nothing in the
i Cimns  (riminal Code of (‘anada purporting to ereate such a liability;
! Fon':: by and if there were it would be ineffectual, eivil rights being within
i b the exclusive jurisdietion of the Provineial Legislatures. The
h! Meredith,  C'riminal Code applies only to cases in which the father or head
f T of the family “‘is under a legal obligation to provide nceessaries
1' for any child . . . ;" and it may be that in other Provinces
h such a general liability exists; as there is in England in the Poor
[ Laws; and the law as it is in this respeet in this Province is not
il | | without something to be said in its favour: child-farming is gen-
I crally against the interest of the child, of the parent, and of the
I publie; families, homes, and home-tics, and direet paternal
f duties, rights, and powers are gencrally distinetly in the interests

\

f also of the child, the father, and the publie.

i '»l } In this ease a tacit agrecment is out of the question : the plain.
it | ‘ tiff relies, and relies solely, upon an expressed agreement, If
gl b there were not an expressed agreement, then the plaintiff and his

‘], ] witnesses are unworthy of eredit, and the testimony of the

]

{

|

! defendants should he aceepted and given full cffect.

I. The testimony for the plaintiff was an agreement with ihe
| female defendant, to which the male defendant was in no sense
! a party, that the female defendant should pay $2.50 a weck for
| the child’s maintenance as a member of the plaintiff’s family,
{ his wife being the female defendant’s sister; that that was
reseinded scon after it was made, because the female defendant
was unable to make the payment, and the male defendant would
not pay anything; that a new agreement was then made in sub-
i stitution for the old one, and that that agreement was that noth-
it i ing should be paid, hut that the child should be given to the
plaintiff’s wife and him.

The case of Latimer v. Hill, 35 O.L.R. 36; 36 O.L.R. 321; 26
D.L.R. 800; 30 D.L.R. 660, was very much discussed in this
Court recently, first in this Division and afterwards in the other
Division, without any one of the nine Judges before whom it
was argued having even suggested that in this Provinee there was
any legal liability apart from contract on the part of the father
to maintain his child ; or that he had not a legal right, notwith-
standing his contract to the contrary, to the custody of his child.

The bargain, in this case, is thus stated by the plaintiff’s wife:

“Q. 55. T understand there was a distinet bargain between
you and the mother of the child, you were to be paid what they
were going to pay the man in Englehart? A. Yes,

“Q. 56. Two and a half a week? A. Yes.

———— e e
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“Q. 57. And that was distinetly agreed between you and
Mrs. Forfar at two and a half a week? A. Yes.

‘(). 58. No doubt about it? A. No.

“Q. 59. Clearly expressed between you? A. Yes.

“Q. 60. Did your husband know about that? A. No, it
was a bargain between her and 1.

° * L L * - »

“Q. 225. And the child was given about ten days or two
weeks after it was born? A, T went to the hospital and got the
mother and the child and brought them here.

“Q. 226. The father had nothing to do with the bargain?
A. No.

“Q. 227. And, as far as you know, doesn’t know anything

about it? A, Yes.
L

“Q.261. T put it, she couldn’t pay you the board while you
were keeping her and you made a new bargain in which she
agreed to give you the child? A. When she couldn’t pay.

““Q. 262. And that is four or five ycars before the child went
to Toronto? A. Yes.

“Q. 263, How ean you claim anything for board if you
made a new bargain?

“Mr. Ball: Ts not that a question for His Honour?

““A. When they gave us the child, and took her away,
wouldn’t you expect hoard?

“Q. 264. You should have asked Mr. Ball that. You say
the original arrangement was to pay $2.50 a week and she was
unable to pay, and she arranged with you, you should keep the
child for good? A. Yes.

““Q. 265. And that was made three or four years before the
child was returned to Toronto? A. No, shortly after we had
her.

“Q. 266. Then it would be seven or eight years before.? A.
Yes.

““Q. 267. This is correct, isn’t it? A. Yes.

““Q. 268. You are not going back on that? A. No.

“Q. 269. And you never asked her for money? A. No.”’

A brother-in-law of the women, who was a witness for {he
plaintiff, gives this version of the matter as he says it was related
to him by the female defendant :—

‘“His Honour: If he had had any conversation he knows of ?
A. Mrs. Forfar told me she made an arrangement with Mrs,
Childs to keep the youngster for so much a week, and her hus-
band was no good and wouldn’t pay her anything, and she had
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to pay her own hospital bill, and she finally gave Mrs. Childs the
youngster to keep, and she was finished with her husband.

Q. 428, Was anything said about paying Mrs, Childs? A,
She agreed to pay $2.50 a week and couldn’t keep it up, and
turned the youngster over to Mrs, Childs.””

And the plaintiff himself made his position in this action
very plain, in these words:—

““Q. 527. There is no agrecment to pay board after that?
A. Certainly not, after. The youngster was given to us.

““Q. 528. You understood that? A. If I adopt a child 1
don’t expeet you or any one else to pay for it,

Q. 529. Why didn’t you keep the child? A. I made this
trip to Toronto and Mrs. Childs, and the child was left there at
their request.

Q. 530. I don’t see how you have any board and mainten-
ance? A. I would sooner have the child than all the money
he has got.

“Q. 531. Why don’t you? A. I was not the father of the
child and guess he ean keep the child.

Q. 532, That is some explanation why you didn’t ask him
for the money? A. I had Mr. Ball ask for it.

Q. 533. Not until after the law trouble? A. Yes, hecause
I expected Forfar was man enough to pay for it.

Q. 534. You swore you adopted the child? A. She gave
us the child.

Q. 555. And that is the same reason why you didn’t ask
for any board? A. Certainly,

Q. 535. 1 suppose that is consistent with the affidavit. In
the affidavit filed in the law proceedings? It would be on ihe
strength of that you made this statement in the affidavit that the
child was given by her mother about ten days or two weeks after
she was born.  According to your evidence to-day you have been
in error. It would be after her second visit. That is eorreet
there? A. No. there . . . .

Q. 536. Except as to time? A. Yes.

“Q. 537. The child was given to you by the mother? A.
Yes.

Q. 538. And kept on that understanding? A. Yes

“Q. 539. The father had nothing to do with that? A The
father only spoke to me on ore oceasion,

Q. 540. As far as you are concerned he was no party to
this arrangement? A. No. N
L] - - L] - - L]

Q. 582, And because you couldn’t get the child, you are
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going to make a demand for board? A. Simply ask him to pay
for her keep.

“Q. 583 And that is the reason you ask in this action? A,
Certainly.

“Q. 584. Then in your statement of eclaim it is untrue
(para. 6) “‘that at the time the said Marion Forfar was brought
to the plaintiff’s home and was left with the plaintiff, the defend-
ants had no home to which the said child could be taken nor
means to support the said child, and the defendants then entered
into an agreement with the plaintiff that he would be paid for
the support, maintenance, and elothing of the said Marion For-
far.””  A. I never made that statement.

“Q. 585. The lawyer made it for you? A. It is not true.
I didn’t make that statement. That is not true.”

Whatever a juror might do sympathetically, it ought to be
obvious that he could not conscientiously find that there was ever
any kind of actual bargain, expressed or taeit, on the part of the
male defendant to pay the plaintiff anything: that any verdiet
in the plaintiff’s favour must be based upon a fictitious bargain
created for the purpose of making him pay : but, though fictions
in law have been invented to support actions, fictions in fact
never have been and never can be.

The plaintiff failed to prove any kind of legal liability on the
part of the male defendant to him, and distinetly proved that
there never was any; so his action should have been dismissed
except for the consent given by the defendant at the trial in these
words :—

““Q. 707. And you think you ought to pay them what is
fair for the keep of it? A. Sure.

““Q. T08. His Honour: What do you think is fair? A. I
thought about $200.

Q. 709. His Honour: For the whole time? A. Over and
above what we had given them.”

In the face of this consent, I eannot understand why this
appeal was brought : the consent is not to pay $200, but is to pay
““what is fair:’’ and, having regard to all the evidence, it cannot
be considered that the amount awarded is not *‘ fair.”’

Therefore I am in favour of dismissing this appeal.

RiopeLy, J.:—This is an appeal by the defendant Harold

Forfar from the judgment of the County Court of the County of
Oxford.

Mrs. Childs and Mrs. Forfar are sisters; the latter was a :

stenographer, earning $15 to $18 a week; marrying young, she
founfl_hemlf enceinte; she and her husband had no house, no
provision for the coming child. 8!~ told Mrs. Childs that her
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hushand wanted to send the child, when it should be born, to a
friend’s at Englehart, and pay $2.50 per week for its support,
but that she objeeted to the proposition; and she asked her sister
to stick to her, to help her.

The child was born in Toronto in 1911: the two sisters
arranged, shortly after its birth, to take the child to Woodstock,
to the plaintiff’s house, and did so. Mrs. Forfar desired to carry
on her profession of stenographer and had to arrange about the
baby. There is ample evidence justifying the finding of the
Jearned (‘founty Court Judge, which I adopt :—

““I find that the defendant Florence Forfar agreed to pay
$2.50 a week to the plaintiff for the care of the said child soon
after its birth; but that she found she was unable to pay this
amount, and then agreed that the plaintiff should keep the child;
and that the defendant Harold Forfar agreed to this arrange-
ment, as the defendants were not keeping house, and Mrs, Forfar
continued her work as a stenographer during the period for
which the plaintiff elaims for maintenance.”’

The appellant and his wife did not take up housekeeping
until 1918; and then they had the wife’s father take the child
away from the plaintiff; and took her into their own house.

There is no evidence of an express promise on the part of the
defendant Harold Forfar to pay for the support of his infant
child—and he seeks to avoid the judgment against him on that
ground.

But, knowing of the arrangement made by his wife, and
approving of it ,as he must be held to have done, he must be con-
sidered bound by what she agreed to. I am of opinion that,
under all the circumstances, there was an implied contract on his
part that, if he should take away the child under his paternal
powers, he should reimburse the plaintiff for the maintenance of
the child.

We cannot, indeed, apply the Children’s Protection Act of
Ontario, R.S.0. 1914, ch. 231, see. 27—Re Davis (1900), 18
O.L.R. 384—hut the Legislature there seems to indicate such a
duty as I have indicated.

I am, however, of the opinion that even without this the plain-
tiff should recover.

It is true that by the common law of England there is no eivil
liability on the parent to support his child, ‘‘unless, indeed, the
negleet to do so should bring the case within the eriminal law:’’
per Cockburn, C.J., in Bazeley v. Forder (1868), L.R. 3 Q.B.
539, at p. 565; Mortimore v. Wright (1840), 6 M. & W. 482;
Urmston v. Newcombe (1836), 4 A, & E. 899; Fluck v. Tolle-
mache (1823), 1 C. & P. 5.
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It is also true that the statutory Poor Law of England, which
imposed this duty, was not introduced into this Province—the
statute of Upper Canada (1792), 32 Geo. III. ch. 1, by sec. 6,
expressly providing for the exclusion of “‘any of the Laws of
England respecting the maintenance of the poor or respecting
bankrupts.’’

But certain duties are imposed by the Criminal Code—see.
241, providing that any one ‘‘ who has charge of any other person
unable by reason . . . of . . . age. . . to withdraw himself
from such charge, and unable to provide himself with the neces-
saries of life, is . . . under a legal duty to supply that person
with the necessaries of life,”’ has been authoritatively interpreted
as imposing upon a father the duty of providing nccessaries for
his young childven: Rex v. Lewis (1903), 6 O.L.R. 132, 7 Can.
Crim. Cas. 261; Rexr v. Yuman (1910), 22 O.L.R. 500, 17 Can.
Crim, Cas. 474, Section 241 of the present Code is in the same
words as the original Code of (1892), 55 & 56 Viet. ch. 29, sce.
209. He might, indeed, be excused if he had no means for the
purpose: Kex v. Yuman, supra; but the evidence here is to the
contrary.

Moreover, to negleet to supply the child with necessaries
would be an offence at the common law; Russell on (‘rimes and
Misdemeanours, Tth ed., vol. 1, p. 907—*“It is an indictable mis-
demeanour at common law to refuse or negleet to provide food
or other necessaries for . . . achild . . . unable to provide
for and take care of himself, whom the party is obliged by duty

: to provide for.”” See Rer v. Friend (1802), R. & R. 20,
And that the mere relation of father was enough to impose such
duty is indicated by Lord Russell of Killowen in Regina v.
Scnior, [1899] 1 Q.B. 283, at p. 292, which was approved in Rex
V. Lewis, T Can. Crim. Cas. at p. 269, 6 O.L.R. at p. 42,

However it would have been at the common law or elsewhere,
both reason and binding authority shew it to be a duty now in
this Province,

It is text-book law that when any one does for another what
that other might be legally compelled to do, both request and
promise to pay are implied.

In the present case, the fact that the child which the defend-
ant should legally have supplied with necessaries was, with his
full knowledge and consent, supplied with them by the plaintiff,
in itself provides in law all the elements of a contract.

The amount allowed is not too much on a quantum meruit,
The appeal should be dismissed,

MipbLETON, J.:—While it is the law that there is no eivil obli-
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gation on the part of a parent to maintain his infant child
(Bazcley v. Forder, LLR. 3 Q.B. 559), his undoubted moral obli-
gation to do so makes it very casy to find an implied promise to
remunerate any person who, at his request or with his know-
ledge, undertakes to discharge this moral obligation for him:
Latimer v. Hill, 35 O.L.R. 36, 26 D.L.R. 800, 36 O.L.R. 321, 30
D.L.R. 660.

In this case I think the trial Judge rightly found an implied
promise to pay, and the appeal should be dismissed.

LENNOX, J.:—1 am of opinion that upon the facts appearing
in this case the plaintiff is entitled to recover., This is all that
is involved in the appeal. As to the liability of a father for {he
care or support of his child independently of contract, express
or implied, I refrain from the expression of an opinion.

Appeal dismissed.
BELAIR v. LA VILLE DE STE. ROSE.

Supreme Court of Canada, Idington, Duff, Analin, Brodeur and
Mignault, JJ. March 29, 1922,

Taxes (§ T E—45)—ToOLL BRIDGE OVER NAVIGABLE RIVER—GRANT FROM
(IIG\\‘.\' OF RIGHT TO BUILD BRIDGE—NATURE OF BRIDGE AS BEING
AN IMMOVABLE—RIGHT OF MUNICIPAL CORPORATION TO TAX—RIVER
SEPARATING MUNICIPALITIES—RIGHT OF MUNICIPALITY EXTENDING
TO MIDDLE OF RIVER—CITIES AND Towxs Acrt, RS.Q. 1909, Arrs.
5281 Axp 5282,

Under the Cities and Towns Act, R.S.Q. 1909, Art. 5281, a muni-
cipal corporation has the right to tax immovables situated within
its territory, and this right extends to the right to tax a bridge,
built on piles across a navigable river, the ownership in the bed
of which is in the Crown, and which divides one municipality
from another. The jurisdiction of the municipality extends to the
middle of such river, and the bridge may be lawfully taxed as to
the part within the municipality, the ownership of the bridge
being in the person taxed and the bridge being an immovable by
its nature and the permanency of its erection.

Arpear by defendant from the judgment of the Court of
King's Bench reversing that of the Superior Court (Que.), which
had dismissed an action by the respondent to recover the annual
taxes imposed on part of a bridge between two municipalities,
Affirmed,

J. 0. Lacroir, K.C., and J. P. Belair, for appellant.

P. H. Germain, K.C., for respondent,

IpiNgToN, J.:—When due regard is had to the statutory defini-
tions given the words used relative to what properties are tax-
able within the powers of the respondent and to the terms of
the statute under and by which the appellant owns the bridge in
question, I can see no ground for the appellant’s pretensions
herein. Nor do I see any ground for the final forlorn hope, as
it were, set up here for the first time, that he does not know how
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much of the bridge property he is assessed for. Plainly he is
assessed for so much thereof as lies within the hounds of the
municipality which on that side next the river extends to the
middle of the stream according to the law laid down in the case
of Maclaren v. Att’y-Gen’l for Quebee, 15 D.L.R. 855, [1914]
A.(, 258, 20 Rev. Leg. 248,

The township boundaries in question there seemed to have been
definitely fixed by iron stakes placed on the respective banks of
the stream, but the majority of this Court held that to include
the land to the middle of the stream and the Court above main-
tained that holding, notwithstanding many surrounding circum-
stances tending to rebut that presumption of law.

¥ And the assessment, according to the actual cadastral number
is specifically declared by statute as sufficiently definite.

I think the appeal should be dismissed with costs.

Durr, J.:—1 concur in the dismissal of this appeal with costs,

AxouiN, J.:—The plaintiff appeals from the judgment of the
Court of King’s Bench reversing that of the Superior Court
which had dismissed with costs the action of the respondent
municipality to recover the sum of $300 for annual taxes im-
posed on a part of a bridge crossing the river Mille Isles, or
Jesus, between Ste. Rose and Ste. Thérése. This property is
assessed as No, 425 in the cadastral survey of the municipality of
Ste. Rose.

The appellant contests the validity of the assessment on four
distinet grounds: (1) The bridge is not his property; (2) The
bridge is not an immovable; (3) The bridge is not within the
limits of the municipality of Ste. Rose; (4) The assessment ex
facie covers the whole bridge, of which a part is admittedly
within the municipality of Ste. Thérése.

By statute of Lower (fanada of 1830 (ch. 56) James Porteous
was authorized to erect the bridge in question as a toll bridge.
By sec. 3 of that Act the bridge and its dependencies and ap-
proaches, including the toll house and turnpike to be erected
thereon, ‘‘are vested in Jas. Porteous, his heirs and assigns for-
ever,”” The appellant is admittedly the assign of Jas. Porteous,
and holds and enjoys all the rights in regard to the bridge for-
merly belonging to Porteous. In view of the terms of the
statute, I cannot regard it as open to question that the bridge is
the property of the appellant, subject to such qualifications and
restrictions upon his exercise of the rights of ownership as the
statute imposes.

The fact that he has merely a right of servitude over the bed
of the river presents no obstacle to his owning the structure of
the bridge and its appurtenances,
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(2) Whether the bridge and its appurtenances constitute an
immovable is the only question which 1 regard as seriously de-
batable, The taxing power is conferred by art. 5730 (R.8.Q.
1909) of the Cities and Towns Act:

“5730. The council may impose and levy annually on every
immovable in the municipality, a tax not exceeding two per eent.
of the real value as shewn on the valuation roll. (3 Ed. VII,, e,
38, 5. 474)."

There is no definition of the word ‘‘immovable’” in the Cities
and Towns Act. We, therefore, turn to the general law—the
provisions of the Civil Code dealing with ‘“The Distinction of
Things’'—to ascertain the scope of the term ‘‘immoveable.”’

The following articles bear on this question :—

“375. Property is immoveable either by its nature or by its
destination or by reason of the object to which it is attached, or
lastly hy determination of law.

376. Lands and buildings (bdtiments) are immoveable by their i

nature,

377. Windmills and water-mills, built on piles and forming
part of the building, are also immoveable by their nature when
they are constructed for a permanency.

381, Rights of emphyteusis, of usufruct of immoveable things,
of use and habitation, servitudes and rights or actions which tend
to obtain possession of an immoveable, are immoveable by reason
of the objects to which they are attached.”’

““Buildings’’ (bdtiments) is not defined.

Although Littré defines batiment as ‘* Any structure seeving to
house either men, animals or things’’ and adds *‘etymologically,
a batiment is something which holds, receives . . . . a bridge is a
construction and not a batiment’’ . . ., . ete, the word *‘bati-
ments’’ in art, 376 C.C. appears to be used in the wider sense of
‘‘constructions.”” Thus in Baudry-Lacantinerie, Des Biens, No.
26, we read of the word ‘“bdtiments’” in the corresponding article
of the Code Napoléon, No. 518 :—

¢26. It is important to be quite clear regarding the principle
of immobilization which has its necessary but sufficient cause in
the physical adherence of objects to the ground, in their incor-
poration. In fact, this prineiple alone makes possible the solution
of the difficulties met with in applying the law. The law has not
defined a batiment ; but given the principle that governs art. 518,
this expression certainly includes all structures fixed to the
ground by foundations or piles; and all those which are incor-
porated with the ground and can be regarded as an integral part
of the land itself, no matter whether they are above or below the
surface. Thus, not only dwelling houses, barns, stores, but also
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batiments, shafts, galleries and other works necessary for the de-
velopment of a mine, are immoveable by their nature.”

Laurent says (vol. 5, No. 409) :—

“The word bdtiment as used by the law must not be taken in
a restrictive sense. Everything that is attached to the soil, so
as to make one thing with it, is immovable by nature.”’

In Murray's Oxford Dictionary, ‘‘building’’ is defined—"*that
which is built; a structure, edifice ; a structure in the nature of a
house built where it is to stand.”” In Reg. ex rel. v. Proprictors
of the Neath Canal Navigation (1871), 6 Q.B. 707, 40 L.J. (M.C.)
193, Blackburn, J., said that the word ‘‘buildings’’ in a taxing
Act (1833, ch. 90, sec. 33) would cover such a structure as the
Holborn viaduet, which carries the main artery of London over
Farrington St., but would not apply to a street paved and faced
with stone work, which remains ‘‘land.”

The words “‘ batiments’’—**buildings’’ in art, 376, C.C., may,
therefore, be taken to mean ‘‘structures’’ and it follows that a
bridge is over a river resting on piers is an immoveable by nature
because it is a structure permanently affixed to the soil or bed
of the river. This would certainly be the case if the appellant
were the owner of such soil or bed. The fact that he is not such
owner but is merely entitled to a servitude or right to maintain
the bridge upon it does not prevent the character of immove-
ahility attaching to the Bridge. Demolombe, vol. 9, No, 128,

““It matters little,”” says Hue (vol. 4, No. 9) *“if the structures
thus incorporated were built by the proprietor himself or by a
third party.”’

In Aubry & Rau, vol. 11, No. 164, we read :—

““ Batiments, or other works joined to the soil, are immovable
by their nature, whether built by the owner of the land or by a
third party, for instance, by a farmer, lessee or usufructuary;
and this is so even in the case where the third party erecting
the building has reserved to himself the right to destroy them
when he has finished using them."’

The fact that the bridge is built on the bed of a river belonging
to the Crown presents no difficulty. The statute declares the
appellant’s ownership of it; and its attachment to the soil gives
to it its character of an immoveable. Demolombe, vol. 9, Nos.
126-7; Dallos Code Ann., art. 518, Nos, 23-25,

As something analogous to a windmill or a water-mill—built
on piles, specifically mentioned in art. 377 C.C., which should
probably be taken to express a rule of general application of
which the windmill and the water-mill are illustrations (Fuzier-
Herman Code Civil, Ann. vol. 1, art. 519, No. 6), the bridge
may possibly also be regarded as within the purview of that
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article and the corresponding article of the Code Napoléon,
No. 519. Bat if the word ‘‘building’’ should he given the nar-
rower meaning of a ‘‘structure in the nature of a house,”’ the
presence in art. 377 of the words ‘“‘and forming part of the
building”” (““et faisant partie du bdtiment’’) would probably
exclude the bridge from its purview unles§ the eonjunction
““and’’ (et) should be replaced by the disjunctive ‘““or’’ (ou),
the view taken of the construetion of art. 519 C.N. (Hue. vol. 1V,
No. 13). On the other hand, if ‘‘building’’ should mean any
“‘structure,”’ as I think it does, it would seem to be unnecessary

to resort to art. 377 C.C.. since art. 376 would cover the case.

Moreover, the right of resting and maintaining the bridge
on the bed of the river, which the statute of 1830 undoubtedly
confers, I think, vests in the appellant an interest in or right
to the use of the bed or fond of the river in the nature of a servi-
tude, which is declared by art. 381 C.C. to be an ‘‘immoveable.””
The bridge itself, in my opinion, and the right to maintain it
on the river bed would, therefore, appear to be taxable under art.

5730 (R.8.Q. 1909) of the Cities and Towns Act.

(3) The combined operation of art. 5280 R.S.Q. 1909, arts.
10 and 11, of the Charter of the Town of Ste. Rose (1918, ch.
98), and art. 16 of the Municipal Code of 1916, puts it beyond
all doubt that the territory of the Town of Ste. Rose extends
to the middle of the River Jesus and includes the portion of the
bridge shewn on the cadastral plan as No. 425. The case falls
within art. 5281 of the R.S.Q. 1909, which confers ‘‘jurisdiction
for municipal and police purposes’’ over the whole territory of
the munieipality, and not within art. 5282 which confers merely
““police powers’’ over navigable or other waters lying in front
of the municipality and applies when the municipal boundary
does not extend to the middle of the river, as it does in this case.

(4) Finally, notwithstanding some apparent inaceuracy in the
deseription of the cadastral lot No, 425, as given in the official
registry of the county, and in the Livre de Renvoi Officiel in the
Department of Crown Lands, the assessment is of the cadastral
No. 425 and a reference to the cadastral plan produced in the
record indicates that that number covers only the portion of the
bridge lying within the municipality of Ste. Rose. Moreover,
this defence was not pleaded and there appears to have been no
inquiry at the trial as to the alleged inaccuracy of the cadastral
description in the county registry office and the Department of
Crown Lands. Had there been such an investigation, it might
have been demonstrated, as is probably the case, that the area of
89 perches and 40 feet, mentioned in the description, comprises
only the superficies of that part of the bridge which lies within
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the municipality of Ste, Rose. This ground of appeal, I think,
should not he entertained.

The appeal in my opinion fails, and should be dismissed with
costs.

BrobEur, J.:—In this case the question to be decided is
whether or not the town of Ste. Rose has the right to tax a bridge
belonging to the appellant Bélair.

The bridge is constructed over the Riviére Jesus and joins
the parish of Ste. Thérése to the town of Ste. Rose. It appears
that the bridge was built hy James Porteous by virtue of an Act
passed by the Legislature of Lower Canada in 1830, The present
owner, Bélair, who has the same rights as Porteous, pretends
that the town of Ste. Rose has no right to tax this bridge : Firstly,
because it is not within the territorial limits of the town; See-
ondly, because it forms part of the public domain; and Thirdly,
the appellant alleges that if the bridge is taxable, the tax is
imposed illegally because it covers the whole of the bridge while
only a part of it is in Ste. Rose.

1. Is the bridge partly within the territorial limits of Ste.
Rose? In order to answer this question, it is necessary to know
if the muniecipality of the town of Ste. Rose extends to the
middle of the Riviere Jesus.

The town was incorporated in 1918 by the Quebec Legislature,
and see. 1 of its charter states expressly that its territory shall
be the same as that of the village of Ste. Rose. Now, the village
of Ste. Rose was governed by the Municipal Code which says in
art. 19 that the limits of a municipality bordering on a navigable
or floating river shall extend to mid-stream.

Consequently, the territory of Ste. Rose is declared by its
charter to be co-extensive with that of the former village of
Ste. Rose.

But the appellant Bélair argues that by art. 5282, R.S.Q. 1909,
in the Cities and Towns Aet, the jurisdiction of a town bordering
on a navigable river or stream extends to the middle of such
river or stream for police purposes only, and that the town of
Ste. Rose has not, by reason of this art. 5282, the right to tax the
islands or the private properties in the Riviére Jésus,

This pretention would have some weight were it not for art.
5281 of the same Cities and Towns Act, which declares that the
corporation has jurisdiction over the whole extent of its territory
for municipal and police purposes and for the exercise of all the
powers conferred upon it. This latter article gives as broad a
jurisdiction as possible to a town municipality and naturally
includes the right to tax immovables situated within its terri-
tory. Now the town of Ste. Rose, by the terms of its charter,

BeLAIR
v.
La Viue
DE STE,
RosE.

Brodeur, 1,




Can.

8.C.

BELAIR
v.
LA ViLLe
pE STE
RosE,

Brodeur, J.

DominioN Law ReporTs. [67 D.L.R.

includes one-half of the river; and, in consequence, it can exercise
there all the powers conferred upon it.

Even if this art. 5282 stood alone in the Cities and Towns Act
and did not re-affirm the provisions of art. 5281, it would still be
an interesting question to decide if the Act should be interpreted
as restrictively as the appellant suggests.

The words ‘‘police purposes,”” which occur in this art. 5282,
have in their ordinary acceptance a rather restricted meaning.
We, ordinarily, associate them with the good order which peace
officers must maintain; in many cases they refer to the political
organization of a municipality in general and include orders
made for everything that concerns the security and well-being
of the municipality or its inhabitants. We have taken this
expression from American municipal law where it is defined
“‘such as arise ordinarily in the administration of the affairs
of cities and towns in the exercise of their powers to promote
the publie health, convenience and welfare,”’

Cyclopedia of Law, vol. 31, p. 503, Words and Phrases Judi-
cially Defined, verbo: ‘‘Police purposes.”’ Sessions v. Crun-
kilton (1870), 20 Ohio St. 349, 358,

To promote the well-being of a municipality it is absolutely
necessary to levy taxes on the properties included within its
limits or on the persons who benefit by its orders. And Tiedeman
on Municipal Corporations, para. 254, says:—'‘The power of
taxation is but one phase of the police power of the government.”’

There is, therefore, only one possible answer to the question
which is asked at the beginning of this paragraph, and that is
that the bridge in question is partly situated within the territory
of the town of Ste. Rose.

2. Does this bridge form part of the Crown domain?

To answer this question we must examine the Act of 1830,
which authorised its construction.

It is built upon the bed of the river which belongs to the
Crown. But is it incorporated with the soil so as to become
part of the ground itself by right of accession? If this were so,
the bed of the river and the bridge would be one thing and then
the municipal corporation, which cannot tax the property of
the Crown, would be unable to levy imposts upon the bridge.

The Act of 1830 merely authorised the person from whom the
appellant acquired the property to place piles in the river and
build a bridge upon them. This Act restricts the right pre-
viously enjoyed by the public to make use of the river bed where
the piles were erected, and of the river itself for purposes of
navigation,

But the Legislature reserved to the Crown the ownership of
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the soil where the piles of the bridge were erected. When the
bridge ceases to exist, the Crown will enter again into full
possession and enjoyment of the ground at present covered hy
the piles. The Legislature give the enjoyment of a certain part
of the river-bed, but the property in that same part of the river-
bed remains vested in the Crown. The right of enjoyment,
therefore, hecomes separated from the bare ownership. (art.
443 C.C.) This statute has given to Porteous and his repre-
sentatives the right to build a bridge which the Act, in art, 3,
declares to be their property. The bridge is an immovable hy
its nature because it is a bdfiment and was erected for a per-
manency upon ground of which Porteous and his representatives
have the enjoyment (arts. 376 and 377 C.C.).

Under the Cities and Towns Aet the town of Ste. Rose has
the right to tax immovables belonging to private individuals.
It is unquestionable that this bridge, which is situated within
the limits of the municipality, is an immovable, and that in con-
sequence it ean be subjected to taxes even against a person who
has only the enjoyment of the ground in which the piles are
fixed.

Demolombe in vol. 9, No. 128, discussing the rights of a person
who is authorised to build under conditions similar to those with
which we are concerned, says:—

““Furthermore, as a matter of principle, it is quite possible
that a person who is not owner of the ground itself may never-
theless be owner of an immovable built upon that ground: such
is the right of superficies.

Now, this seems to be the nature of the right which results
from a concession authorising an individual to build a factory
on a navigable or floatable river, a sort of right of superficies
which exists as long as the concession is in force, It is in aceord-
ance with this principle that the Cour de Caen has held that
fisheries, salt pits, ete., established under government concession
on the seashore, form, as regards the cessionnaire in the relations
of private law, immovable things, although the seashore itself
forms part of the public domain.”’

We have been referred to the decisions of this Court and of
the Privy Couneil in the cases of Central Vermont Ry. v. Town
of St. Johns (1887), 14 Can. S.C.R. 288, and Township of Corn-
wall v, Ottawa and New York Ry. (1916), 30 D.L.R. 664, 52 Can.
S.C.R. 466, 20 C.R.C. 96.

These decisions relate to statutes which prevented the taxation
of railway bridges as such and, in consequence, are very different
from the case under consideration, We find in these decisions
opinions which determine in a conclusive manner that these
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Can, bridges are immovable and were it not for the special laws which
E govern them, they could be taxed in the ordinary course of
events,
BELAIR The Porteous bridge is not a part of the Crown domain, It
-8 \';m.r is a property which, like all immovables belonging to individuals,
oe Ste. 18 susceptible of taxation,

RosE, 3. Is the tax illegal and does it affect the whole of the bridge !

The bridge is situated in two municipalities, but bears only
one cadastral number. The corporation of Ste. Rose can only
tax the part of the immovable included within its territory. The
valuation roll as made may be ambiguous, but uncontradicted
evidence establishes the fact that only the part of the bridge
situated within the municipality has been valuated. The tax is,
therefore, legal and does not affect the whole of the bridge, but
merely the part included within the territorial limits of the
municipality respondent.

For all these reasons I am of opinion that the Court of King’s
Bench was right in maintaining the validity of the tax claimed
by respondent’s action, and that the appeal should be dismissed
with costs,

Migyavrr, J.:—The Court of King's Bench, reversing the
Superior Court judgment, condemned the appellant to pay the
respondent $300 for municipal taxes imposed on the bridge
known as Pont Bélair on the Riviere Jesus, opposite Ste. Rose,
and the appellant appeals from this judgment. I shall examine
very briefly his grounds of appeal.

In the first place, he says that he is not the owner of the
bridge. His pretension is that he has only the right to collect
tolls, but that the bridge itself, like the river it crosses and the
publie road of which it forms a part, is a dependency of the
public domain and is therefore not subject to taxation by the
municipal authorities.

The appellant’s pretention would, perhaps, carry some weight
were it not for the precise text of the Act of the Legislature 1830,
¢h. 56, which authorised James Porteous, the appellant’s auteur,
to build this bridge. Article 3 of that Aet specifically declares :—

““That the said James Porteous, his heirs and assigns, are
clothed forever with the ownership of the said bridge and of the
said tollhouse, barrier and other dependencies which may be
erected en or near to the same, and also of all embankments and
approaches of the said bridge and of all materials which may be
from time to time obtained and provided to build, construect,
make, maintain and repair it.”’

And the same article adds that after the lapse of 50 years,
His Majesty, his heirs and successors, may take back the posses-

Mignault, J.
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sion and ownership of the said bridge, ete., on paying the
value thereof. This, evidently, shews that the Legislature, the
sovereign authority, granted to Porteous and his representatives
the ownership of the bridge, and since the Crown may take back
that ownership, on paying its value, the Crown must have
parted with it. It is, therefore, useless to appeal to texts con-
cerning the alienability of the public domain, for the Legislature
can, evidently, authorise such alienation and although the ap-
pellant’s ownership may be a restricted ownership, since he is
obliged to allow the publie, on payment of tolls, to make use of
the bridge, it is none the less a true ownership.

The appellant’s second pretension is that the bridge is not
an immovable, I would like to know what the nature of the
bridge is if it is not immovable, for it is certainly not a movable
and it must be either movable or immovable, The word “‘bdti-
ment’’ in art. 376 of the Civil Code has a broad meaning, and
includes even a bridge such as that of the plaintiff. My honour-
able colleague, Anglin, J., has discussed this question thoroughly,
and expressed his conclusions in a convincing manner. I confess
that the immovable nature of this bridge appears to me so evi-
dent that I would have dispensed with such a discussion. In
my opinion, there is no question of a servitude. The bridge
is immovable by its very nature.

If the appellant only enjoyed the right to collect tolls, this
would seem to me to be an immovable right (Dalloz 1865, 1.
308). But the statute which he invokes confers upon him the
complete ownership of the bridge, and to then ask the question
as to whether this right of property affects an immovable or a
movable is to solve the problem.

If the bridge is immovable, it is certainly subject to taxation.
Article 5730 R.S.Q., which confirms part of the Cities and Towns
Act, which applies to the town of Ste. Rose (saving the changes
made by the charter of the latter) orders specifically that the
couneil may impose and levy annually on all immovables within
the municipality, a tax not exceeding 2% of the real value as
shewn on the valuation roll, The Bélair bridge is, therefore,
taxable,

The appellant’s third objection seemed to me more serious at
the hearing. The Bélair bridge is described in the valuation roll
as being No. 425 of the cadastre. In the parish (now the town)
of Ste. Rose the cadastre gives special numbers to each of the
bridges crossing the Riviére Jésus (I express no opinion on the
question as to whether or not a hridge can have a cadastral num-
ber, since art. 2167 of the Civil Code only speaks of lots of
ground, for in this case it is simply a question of determining
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what the cadastre means by No. 425) and describes the bridge
in question as follows:—

‘““Extract from the official book of reference of Parish of Ste.

Rose, County of Laval.

Bridges.

No. of lot: 425.

Owner: Joseph Placide Bélair.

Description: Crossing the Riviére Jésus from the south-east to
north-west in a curving direction, sitnated partly in the Parish
of Ste, Thérése and partly in the Parish of Ste. Rose; bounded
at one end, towards the south-east, by the Parish of Ste. Rose
and to the other end, towards the north-west, hy the Parish of
Ste. Thérése ; on one side, towards the north-east, and on the other
towards the south-west, by the Riviére Jésus, and by an island
which it erosses; containing one perch in width by 8 arpents,
9 perches and 4 ft. in length, and containing eighty-nine perches
and forty feet in superficies. (89-40)."’

The official cadastral plan shews, under No. 425, the bridge
which extends from the land to the island in the river, which
island appears to be in the Parish of Ste. Thérése, that is the
parish which is opposite Ste. Rose on the other side of the
Riviére Jésus. As we are concerned with the cadastre of Ste,
Rose, the presumption would be that the bridge bearing this
No. 425 is the part of the bridge situated within the limits of
that parish. Mr. Longpré, mayor of the town and registrar of
the county of Laval, said in his testimony that the part of the
bridge which bears No. 425 is the part which is in Ste. Rose.
By the description in the book of reference it seems to apply
to the whole of the bridge, since it says that it crosses the
Riviére Jésus from south-east to north-west in a curving direction
and that it is situated partly in Ste. Thérése and partly in Ste.
Rose. Comparing this deseription in the hook of reference with
the cadastral plan, we see that what the plan shews as being
No. 425 is only a part of the bridge, for the plan does not shew
the other side of the river or the curve mentioned in the hook
of reference. According to all the presumptions the valuation
roll only deals with the part of the bridge in Ste. Rose.

In his plea the defendant pretends that this bridge is errone-
ously called an immovable, that it is neither more nor less than
a toll bridge, entirely situated outside the limits of the muni-
cipality ; he does not raise the objection that it is partly within
one municipality and partly in another. The appellant’s factum
discusses the pretension made in the plea. Now, the town of
Ste. Rose, according to its charter, 1918 (Que.), ch. 98, -is the
former village of Ste. Rose and its territory is the same (art. 10
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of the charter). The territory of the village of Ste. Rose, ac-
cording to art. 19, para. 1, of the Municipal Code, extended to
the middle of the river. I am convinced that the respondent’s
valuation roll applies to the part of the bridge situated in
Ste. Rose.

Since the hearing a supplementary factum, filed by the re-
spondent, alleges that that part of the bridge situated in Ste,
Rose has been identified at the registry office by the attorneys
of the parties as being of the exact length mentioned in the hook
of reference, 8 arpents, 9 perches and 4 ft. The appellant, who
also produced a supplementary factum, did not contest this
statement. In these circumstances, being of opinion that none
of the appellant’s pretensions is well founded, I do not believe
that the record should be sent back to the Superior Court for
the sole purpose of verifying a fact which appears to me to be
sufficiently demonstrated by the proof already in the record,
namely, that the respondent only imposed taxes on the part of the
Bélair bridge situated within its limits,

I would dismiss the appeal with costs,

Appeal dismissed.

MACK v. BRASS,

Ontario Supreme Court, Appellate Division, Riddell, Latchford,,
Middleton and Lennox, JJ. November j, 1921,

LANDLORD AND TENANT (§IIID—110)—DISTRESS—LANDLORD'S AUTHORITY
TO BAILIFF—ILLEGAL SBEIZURE BY BAILIFF—LANDLORD'S LIABILITY.

A landlord who authorises his bailiff to distrain the goods of
his tenant for arrears of rent, is not liable for an illegal distress
made by such bailiff unless he has in some way confirmed or
ratified the seizure,

[Goldberg v. Rose (1914), 19 D.L.R. 703;Becker v. Riebold
(1913), 30 T.L.R. 142; Carter v. Vestry of 8t. Mary Abbots Kensing-
ton (1900), 64 J.P, 648; Burns v. Guardian of 8t. Mary, Islington
(1911), 56 J.P. 11, followed.]

ArpeaL by plaintiff from a County Court judgment dismiss-
ing an action to recover certain goods claimed by the plaintiff
as his property and alleged to have been wrongfully seized and
detained by the defendant. Affirmed.

The judgment appealed from is as follows:

“‘The defendant is the owner of a building in the city of Tor-
onto, and certain persons, named Batchelor and Wilson were
his tenants of part of this building. These tenants had pur-
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chased some articles of office furniture from the plaintiff, and
had placed them in their office in the defendant’s building. The
tenants fell in arrear with their rent, and their landlord placed
in the hands of = firm of baliffs, Wood & Co., a distress warrant
authorising them to distrain the goods of the tenants upon the
said premises for the said arrears of rent.

The bailiffs entered upon the said premises and distrained the
goods in question and took possession of them. The goods have
not been sold, but are still in the possession of the bailiffs. The
plaintiff, who had received only $100 on account of the purchase-
price of the said goods, demanded possession of the said goods
from the bailiffs, alleging that they were his property; that the
condition of the sale was that the property in them should remain
his until paid for. The bailiffs refused to give up possession
without instructions from the defendant. A letter was then writ-
ten on behalf of the plaintiff to the defendant demanding posses-
sion, but no reply was sent to this letter,

Subsequently, the defendant, upon being called up by the
plaintiff's solicitors by telephone, referred them to the bailiffs,
without either refusing or consenting to the delivery of the goods.
Nothing further was done by the defendant. He gave no instrue-
tions of any kind to the bailiffs apart from the distress warrant
itself, took no part in the distress; and there is no evidence that
he was on the premises when the distress was made, or that he
had in any way interfered with the goods. It was contended on
behalf of the plaintiff that the negleet or refusal of the defendant
to instruet the bailiff's to give up possession of the goods was suffi-
cient in itself to make him responsible,

The law applicable may be found in Woodfall on Landlord
and Tenant, 18th ed., p. 600, set forth as follows :—

““In the case of an illegal distress, the action should be
brought against the person actually committing the illegal act,
and not against the landlord, unless it can be shewn that he
expressly authorised the act or adopted and ratified it after-
wards, of which his presence on the premises immediately after
the committal of the wrongful act is evidence, though the mere
receipt of the proceeds without proof of knowledge of the illegal
act is not so.”’

In Halsbury's Laws of England, vol. 11, p. 204, para. 408, the
law is set forth in similar language.

In Goldberg v. Rose (1914), 19 D.L.R. 703, a case decided in
the Supreme Court of Alberta. it was held that ‘“the landlord who
has merely authorised a lawful distress for rent is not liable for
the gcizure by his bailiff of goods not subject to distress unless
he has in sume way confirmed such seizure,
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I cannot find anything upon the above statement of facts to
justify me in holding that the defendant authorised the seizure
or detention of the plaintiff’s goods, or that he ratified or adopted
it in any way. He apparently deliberately kept clear of inter-
fering in any way, probably relying on the bailiffs knowing their
business. It was stated at the trial that the bailiff who made the
seizure belonged to the firm of Wood & Co., who carry on busi-
ness as bailiffs, and as such should know more about matters of
this kind than the defendant.

For the above reasons, I think the action should be dismissed
with costs.

The point raised by the defence was that as a matter of fact
and law the plaintiff had no lien on the goods in question. In
view of my conelusion as to the other branch of the case, it is not
necessary for me to determine that point.”’

J. P. MacGregor, for appellant.

M. H. Ludwig, K.C., for respondent.

The judgment of the Court was delivered by

RippeLy, J.:—The plaintiff had sold, under the Conditional
Sales Aect, certain goods to Batehelor and Wilson, who were ten-
ants of the defendant. The defendant issued his warrant to
Wood & Co., as baliffs . . . Distrain the goods and chattels
Batchelor and Wilson, the tenant,’’ ete. Wood seized the goods
mentioned and declined to give them up. The defendant did
not direet Wood to give the goods to the plaintiff, and the plain-
tiff sued the landlord in ‘‘detinue and trover.”” The trial Judge
dismissed the action, and the plaintiff now appeals.

We may, I think, disregard the cirecumstances other than as
set out above. There is nothing to indicate, much less to evi-
dence, any ratification by the defendant of the seizure; and the
sole question is as to the liability of the defendant for the act of
his bailiff,

The case of Gauntlett v. King (1857), 3 C.B.N.S. 59 does, in
my view, support the contention that the landlord is liable if
his bailiff seizes goods of the tenant which are in law exempt from
seizure, and I do not think it was decided upon any ground of
detaining goods illegally seized, as is suggested in Halsbury's
Laws of England, vol. 11, p. 204, para. 409. I do not find Gaunt-
lett v. King followed in any subsequent case, and the law as laid
down in Freeman v. Rosher (1849), 13 Q.B. 780, seems to have
been uniformly followed.

Becker v, Riebold (1913), 30 Tines L.R( 142, accepts the
prineiple that the landlord is not liable in such cases without
subsequent ratification, and the cases Carter v. Vestry of St.
Mary Abbotts Kensington (1900), 64 J.P, 548, and Burns v.
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Guardians of St. Mary Islington (1911), 56 J.P. 11, take that
law for granted.

The ease referred to by me on the argument of Perring & Co.
v. Emerson, [1906] 1 K.B. 1, where the landlord was held liable
will be found to depend upon the express provision of the statute
(1888) 51 & 52 Viet. ch, 21, which, by see. 7, enacts that not only
an uncertificated bailiff, but also his employer, is liable in tres-
pass for any seizure. This was to prevent any distress by a bail-
iff without the proper certificate.

I think the appeal fails and must be dismissed.

Appeal dismissed with costs.

PETERSON v, CUSHMAN MOTOR WORKS, LTD.
Alberta Supreme Court, Appellate Division, Scott, C.J., Stuart, Beck,
Hyndman and Clarke, JJ.A. June £9, 1922,

PRINCIPAL AND AGENT (§ TA—6a)—SALE OF GOODS—VENDOR CONTRACTING
AS PRINCIPAL—BREACH OF WARRANTY—LIABILITY OF VENDOR FOR
DAMAGES,

A defendant who contracts with a purchaser as a principal, the in-
voices being made in the defendant’s name, the lien notes stating that
the ownership of the property is in the defendant, the purchase price
being charged to the purchaser in the defendant’s ledger, cannot esca;
linbility for damages for breach of warranty of the goods sold, on the
ground that he is in fact merely an agent for the real vendor of the
goods whom the purchaser had never heard of and whose ownership
of the goods was carefully and deliberately concealed from the pur-
chaser,

[Colonial Investment Co. v. Borland (1911), 5 Alta, LR. 71;
(1912), 6 D.L.R. 211, applied.]

AppeaL by plaintiff from the trial judgment in an action for
damages for breach of warranty of goods sold. Reversed.

J. F. Lymburn and Alex. Knoz, for appellant.

Frank Ford, K.C., and 8. B. Smith, for respondent,

Scorr, C.J., concurs with Beck, J.A.

Stuart, J.A.:—In this case 1 agree with Beck, J.

Let me put what I think would be a perfectly parallel case.
If a customer went into the shop of an incorporated company
dealing in a certain article, say washing machines, and asked
a clerk to supply him with one and the clerk suggested one of a
certain make, and the customer, without seeing the article, de-
cided to take it. Then the clerk said, ‘‘we can send this out to
you but we need a written order,”” and he then presented a paper
to the customer to sign which the customer did, and the clerk
said, ‘T must take this to the manager for his approval of the
sale,”” which he did, and the order was addressed to some com-
pany unknown to the customer and not mentioned by the clerk
as being in existence, and the customer did not notice to whom
it was addressed and never had his attention directed to the
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matter at all. Then the manager places his signature as manager
of this other company below a printed acceptance of the order
with that other company’s name printed as accepting and the
clerk hands a copy of the order so accepted to the customer who
leaves and goes home, The machine is delivered. The company
operating the shop then writes such letters and sends such an
invoice as are in evidence here. The machine is worthless. It
will not wash at all. Is it to be said that the shopkeeper, the
company handling the machines, could turn round and say, ‘‘Oh,
we did not sell you this machine. We were selling only on com-
mission as agents. Look at that order our clerk got you to sign,
vou ought to have read that order he presented to you and you
would have seen that you were not dealing with us at all, but
with somebody else altogether’’?

For my part, I do not think such a_position could be legally
taken. The rule as to holding a party to the contents of an
agreement which he has signed may be somewhat stringent with
regard to the ferms of the agreement, although even then it is
not, I think, an absolutely invariable rule. But does the rule
apply with regard to the party with whom he is supposed to be
contracting? There is no doubt in the world that the plaintiff
thought he was contracting with the defendant company, that
in taking the order as he did, Halverson allowed the plaintiff
to remain under that impression, that in writing the letters and
sending the invoice which they did without making any refer-
ence to the Maedonald Co. or to their own position as merely
agents of that company and in using the language of actual
vendors, the defendant company confirmed that impression,
and as a consequence established a privity of contract between
themselves as principals and the plaintiff. Whether the Mac-
donald Co. could have held the plaintiff bound is a question we
need not consider. The sole question is, can the plaintiff hold
the defendant company bound to him by a contract hetween them.
I think there was such a contract created by what occurred and
that the written order was a mistaken embodiment of that con-
tract through an error for which both Halverson and the de-
fendant company were wholly responsible owing to their active
concealment of what they were really trying to get the plaintiff
to do, viz., to contract with another company altogether. If it
were necessary, 1 should be prepared to treat the name, the
Macdonald Thresher Co., as a mere alias of the defendants.

Nor am I impressed with any suggestion of hardship upon
the defendants. They assumed the position throughout of im-
portant business people, and spoke continually as if they were
the vendors. It is entirely their own fault if their position of
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mere humble commission agents, which they now wish to assume,
was not revealed to the plaintiff from the heginning, and whether
they can have any recourse against the Macdonald Thresher Co.
or not is no concern of the plaintiff.

Beck, J.A.:—This is an appeal by the plaintiff from the
judgment of Tweedie, J., at the trial. The plaintiff alleges that
he purchased from the defendant company a tractor for the
price of $2,600; and at the same time a tractor plow for the
price of $265, and that he paid for both; that at the time of the
purchase, he informed the defendant of the purposes for which
he required these implements and was given certain warranties
which were broken ; that the defendant admitted that the tractor
was not up to warranty and agreed to supply another to the
plaintiff in place of the one originally bought; that the plaintiff
returned the tractor in April, 1919, but the substituted tractor
was not delivered till the end of June, which was an unreasonable
delay ; that the second tractor failed also to come up to warranty.
The trial Judge held generally that the plaintiff’s complaints
about the tractor were well founded; but dismissed the action
on the ground that the plaintiff had made his contract with the
Macdonald Thresher Co., Ltd., and not with the defendant com-
pany. The trial Judge consequently did not fix the amount of
damages. Practically, the question and the only question we
have to decide is with which of these two companies the plaintiff
made his contract; then if the defendant company is liable, to
fix the damages or order a reference.

The defendant company—the Cushman Motor Works of Can-
ada, Ltd.—is described of Winnipeg, Manitoba. It was incorpora-
ted by Dominion charter and had its head office at Winnipeg. Its
manager, in 1919, was A. E. Donovan, who was succeeded by
John Meragh, who, in 1919, had been accountant; both lived at
Winnipeg. In 1919, this company had a ‘‘transfer house’’ at
Edmonton. One J. A. Halverson was an expert in the. employ
of the defendant company during 1919 and 1920, He lived at
Edmonton. One Hoffman was the defendant company’s agent
at Sedgewick. Alberta. In 1917, the plaintiff had purchased
from the defendant company—there is no dispute about this—
a separator and engine, which had given him good satisfaction.
In January, 191Y, he wrote to the defendant company in regard
to a tractor. On January 30, 1919, he received a letter from the
defendant company saying that the defendant company’s expert
would call and see I'm. On February 17, the plaintiff again
wrote to the defendant company referring to his former letter
and the reply thereto, and asking that the expert should examine
the combination thresher % had bought from the company, as
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he wished to see if he could make a trade for a tractor and
separator or turn the engine in as part payment on a tractor.

On February 20, the defendant company (per A. E. Donovan,
manager) wrote to the plaintiff acknowledging his letter of the
17th, He said “Our W. Halverson will be round to see you
shortly We are pleased to enclose circular of our tractor.
Should W. Halverson make terms with you, it will only be
necessary to take the engine back, as your separator could be
mounted on its own wheels, &e.”’

When giving evidence, the plaintiff said he had lost the circular
but said that the circular ‘‘shewed the tractor and painted on
the side in big letters was ‘The Macdonald tractor.” '’ One of
the exhibits is a catalogue of implements for sale by the defendant
company which contains a picture of a Macdonald tractor, with
lettering on two plates on the machine—one having the word
““Maedonald’’ and the other the words, ‘‘Manufactured for
('ushman Motor Works of Canada, Limited.”” The circular was
probably the same in this respect. On cross-examination tlie
plaintiff said that the words ‘‘exclusive agents’’ or ‘‘sold ex-
clusively’” (by) were in the circular referring to the Cushman
Co.

Sometime towards the end of March, Halverson called on the
plaintiff. The plaintiff already knew Halverson, for it was he
who had sold the plaintiff the machinery in 1917. The plaintiff
says that Halverson stated that he had been sent by the de-
fendant company to make a trade for the engine bought in 1917;
that after going into the matter it was agreed that the plaintiff
should take a Macdonald tractor at $1,800: and also one three-
hottom tractor plow at $625, returning the engine and paying
in money $1,650. Then the plaintiff says:—

““When the deal was made Mr, Halverson pulled a book out
of his pocket and pulled out a piece of paper and began writing
on it and then he says: ‘Here, Peterson, sign this’; and I said,
‘What is that?’; and he says: ‘This is the order for the tractor
and the plows’; and I said, ‘All right’; and I signed it.”’ At
this point, in the course of the evidence, the order was produced
and the plaintiff admitted his signature to it.

The order was a printed form, with printing and blanks on
both sides, the blanks in which were filled out in the handwriting
(with indelible pencil) of Halverson. The name of the addressees
was printed as ‘‘The Macdonald Thresher Company, Limited,
Winnipeg, Manitoba.”’ The order was for ‘‘one 12.24 Macdonald
tractor and one three hottom tractor plow with braker bottoms
and rolling colters and extra shars and ship to Sedgewick at
once.”’ The price was stated as ‘1650 and 1 20 H.P. Cushman
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Engine. F.0.B. Wpg. Man.”” The plaintiff’s signature appears
on the front and the back. The name ‘‘The Macdonald Thresher
Company Limited per................ manager’’ appears in
print at the foot of a printed form of acceptance at the foot of
the order. The acceptance is dated March 31, 1919, and A. E.
Donovan signs as manager,—though in fact he was manager of
the defendant company. Presented with this order in the wit-
ness box the plaintiff’s evidence was as follows:—

“Q. Did you read it over before you signed it? A. No sir;
he told me it was the order for the tractor and the plows and I
didn’t think it was necessary to read it—it was just the order
for the tractor and the plows,

The Court: You can read, I suppose? A, Yes, not very good,
you know. Q. He told you what it was and he wanted you to
sign it? A. Yés; he said it was the order for the tractor and the
plows. Q. And you affixed your signature to the writing? A.
Exactly. . .. Q. Was there anything said at that time by Halver-
son about the Maedonald Threshing Co.? A. Absolutely nothing;
no sir. Q. Did you know at that time that there was such a
company? A. 1 never heard of it; no sir. Q. You say you
never heard of the Macdonald Thresher Co. A. I never heard
of that company ; no sir.”’

This evidence must be aceepted inasmuch as not only was the
plaintiff not cross-examined upon it, but it was stated before
us upon the argument by counsel for the plaintiff, and, by the
silence of counsel for the defendant company, admitted that
Halverson was present throughout the trial.

A day or two after signing the order, the plaintiff went into
Sedgewick and saw Ialverson in the office of Hoffman, the
defendant’s agent, and arranged with Halverson to have substi-
tuted two braker bottom and one stubble bottom for the three
braker bottoms. Besides so arranging with Halverson, the plain-
tiff wrote (March 27) to the defendant company referring to
““Your agent, Mr, Halverson,”’ and saying he was asking for
this change.

On April 2 the defendant company wrote on their print cap-
tioned paper to the plaintiff acknowledging his letter of March
27, and saying they had made the change in the order as re-
quested. They enclosed a copy of the ‘‘contract taken by our
Mr. Halverson’’ and say that they will draw on the plaintiff
through the Merchants Bank ‘‘as per enclosed.”

The enclosure was an invoice showing the defendant company
as the seller and the plaintiff as the buyer of :
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1 12-24 Macdonald thresher $1,800
1 3 bottom tractor plow with two breaker bottoms
and one stubble DOttOM &C. s $265

$2,065

Terms: $650. 8/Dft. & $1,000 Nov, 15, 1919,
(%415 to be allowed for 20 ILP. Eng.).

Drawing on you at sight through the Merchants Bank; sent with

two notes for signature.”’

Asked as to his receiving the above mentioned letter, the
plaintiff's evidence was as follows:

““Q. That letter refers to the order form, ex, 3?7 A, Ves. Q.
That order form was enclosed with that letter? A, Yes. Q.
Did you read the order form when you got it back? A. Not that
I remember, no. Q. Did you notice the order form addressed to
the Maedonald Thresher Co.? A, No sir. Q. You didn’t notice
that? A, No sir.

Q. The Court: Did you know whether you got the same order
back? A. T didn’t pay much attention to it, it was just a piece
of paper, like a receipt for something, Q. Did you keep it in
your possession! A, Well, it was by accident that I found it,
ves. Q. You kept it right along? A. I laid it in the desk (? or)
I gave to my children.””

This evidence must also be accepted for the reason already
stated. The defendant company sent notes (lien notes) and a
draft through the Merchants Bank at Sedgewick, as follows :—
Draft drawn by defendant company payable to the order

of the Merchants Bank, Sedgewick, at sight, for
Lien note drawn on defendant company’s printed form,

payable to defendant company for

Stated to be “given for 3 bottom tractor plow”; title to
remain in the Cushman Motor Works of (‘anada, Limited.

Lien note drawn on defendant company’s printed form
payable to ‘‘Macdonald Thresher Co.”” substituted in
typewriting for ‘The Cushman Motor Works of Canada,
Limited,’” oceurring in the printed form, for 885

Stated to be given for 12-24 Maedonald tractor; title to
remain in the Cushman Motor Works of Canada, Ltd.—#1,650
Having received notice that these documents were at the hank,

the plaintiff went into Sedgewick and went with Halverson to

the bank. His evidence is as follows :—

“Q. Halverson was at the bank with you? A. Yes. Q. What
took place at the time you signed the notes? A. Well, I signed
the notes, 1 don’t remember how many, one note I remember,
because I read it, this note here, it says pay to the Maedonald
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Co., and I asked Halverson, I says, ‘What is this here, I have
nothing to do with that company, all our dealing has been with
the Cushman Motor Works’ and he said, ‘that is alright, you
have nothing to do with that company, you have nothing to do
with that, That company is entitled to some money, that is
nothing to do with you, they are entitled to some money so we
had to put it in that form.” Then he read out the part where the
Cushman Co. weuld hold a lien on the property until I paid it,
and so I signed the note. Q. He pointed out this part did he,
‘the title to and ownership of the goods for which this note is
given shall remain at my risk in the Cushman Motor Works of
(Canada, Limited, until this note or any renewal or renewals
thereof are fully paid, with interest.” That was pointed out
to you! A. Exactly. Q. Halverson pointed that out to you?
A, Yes.”

Again this evidence must be accepted for the reason already
stated. The draft and the notes in due course were paid.

There followed correspondence between the plaintiff and the
defendant company and Halverson, running from April 16, 1919,
to September, 1920, in which the plaintiff assumed throughout
that he had bought the tractor as well as the plows from the
defendant company and in which there was not one word on
the part of the defendant company or Halverson calculated to
disabuse him of that idea. On the contrary, the defendant com-
pany’s letters recognise the position that it was in, from which
the plaintiff bought the tractor; for instance, in a letter from
the defendant company to the plaintiff, dated October 11, 1920,
the expression is ‘‘regarding the Macdonald tractor purchased
from us.”’

This is all put beyond question by a letter dated December 30,
1920, written by the defendant company to the Maedonald
Tractor Co., in which they say:—

‘“We have again had a communication from Peterson and
would strongly advise you to either write him direct or give us
some authority to handle the matter from here. As already
advised we have not mentioned your name in the transaction at
all, feeling that if we had done so, it would have precipitated
matters.”” The relationship between the Macdonald Co. and the
defendant company cannot alter the situation as it existed
between the plaintiff and the defendant company. It is said
and perhaps proved that the defendant company were only
agents for the Macdonald Thresher Co. in selling its threshers,
As to the plows, the defendant company was the principal and
it will be remembered that the separator which the defendant
company took back on account of the combined price of the
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tractor and plows had been sold as principal by the defendant
company, and that in making the bargain the Macdonald
Thresher Co. was not mentioned.

The plaintiff, in unwittingly signing an order, created no
contract with that company. Sufficient support for this pro-
position will be found in the authorities quoted in Colonial In-
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D.L.R. 211, 5 Alta. L.R. 71, at p. 95; and see Jadis v. Porte
(1915), 23 D.L.R. 713, 8 Alta. L.R. 489,

1 find then, as a fact, that the plaintiff’s contract was with
the defendant company and not with the Maedonald Co,

The plaintiff has proved that he is entitled to damages for
breach of contract. The trial Judge has so found and it is
impossible to disturb his finding. The trial Judge was of opinion
that the plaintiff was entitled to damages to the amount of
between $2,000 and $3,000; but the plaintiff, although appar-
ently entitled to a larger sum, seems ready to accept a return
of the amount paid with interest,

The damages calculated in this basis would be as follows:—
Price of tractor, $1,800; price of plows, $265; exchange for
draft, $1.65; freight, $50; total, $2,116.65.

Allowance for interest from April 10, 1919, at the rate which
the notes bear, viz., 10% approximately, $639.35; total, $2,756.

I would, therefore, give judgment for the plaintiff with dam-
ages to the amount of $2,756, with costs, and allowing the appeal
give the plaintiff the costs of the appeal. This will leave the
machinery at the disposal of the defendant company, if they
see fit to remove it within two months from this date, Probably
the parties may make some arrangement about it.

HyxpmaN, J.A., concurs with Beck, J.A.

CLARKE, J.A.:—With some hesitation I concur in the result
reached by the other members of the Court. The relief claimed
by the plaintiff is damages for breach of warranties mainly those
enacted by the Farm Machinery Act, 1913 (Alta.) 1st sess., ch.
15, and not for any warranty in the written order of March 27,
1919, which does not contain any.

The person liable for breach of the statutory warranties is the
vendor or seller. The written order does not use the words
““sell”” or ““buy,’’ it is an order to the Macdonald Co. to supply.
Without more, this order would no doubt be construed as an
order for sale and purchase, but I think it is open to shew that
in fact the real vendor is the defendant and not Maedonald Co.
The latter company would be surprised if it were called upon to
answer an action for breach of warranty in respect of the plows
mentioned in the written order, which it never owned and had

Clarke, J.A,
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nothing to do with. Yet it would have no defence if the writing
conclusively fixed it as the vendor. I think, upon the faets of
this case, it is not impossible to hold that the defendant was the
real vendor, and contracted with the plaintiff as principal. The
invoice was rendered in the defendant’s name. The notes given
in April stated that the ownership of the tractor was in the
defendant and the defendant was given the right under the cir-
cumstances mentioned to declare the note due though made to the
Macdonald Co.

The full purchase price was charged to the plaintiff in the
defendant’s ledger account and credit given for the note to
Macdonald after the date of its payment.

There was printed on the tractor the words, “ Manufactured
for Cushman Motor Works, Winnipeg, Can.”’ and in the agency
contract the Macdonald Co. agrees to supply to the Cushman Co.
an unstated number of tractors rated as 12-24 ILP, fully
equipped, &e.

There is also the circumstances that the tractor referred to
in the written order was replaced in the summer of 1919 by
another tractor supplied by the defendant, and it is in respect of
the second one the plaintiff’s present claim arises, it certainly
was not supplied under the written order of March, 1919, The
defendant refers to it in its letter to the plaintiff of October 11,

1920 (ex. 30) as the ‘‘Macdonald tractor purchased from us.”

I would be better satisfied if the Maedonald Co. had heen
joined as a defendant, but the plaintiff did not see fit to do so
and the case must, therefore, be decided as between the present
parties,

Appeal allowed.

KIJKO v. BACYZSKL

Ontario Supreme Court, Appellate Division, Riddell, Latchford,
Middleton and Mowat, JJ. November j, 1921,

CoxTRACTS ($11C—228) —ILLEGALITY—PUBLIC POLICY—ALLEGED ILLEGITI-
MATE CHILD—BORN IN WEDLOCK—CONTRACT OF THIRD PARTY T0
BUPPORT.

A contract by a third party to pay the mother for the support
of a child which she claims to be the result of adultery with him
while she was living with her husband is absolutely against public
policy and public decency and cannot be enforced.

[Aylesford Peerage (1885), 11 App. Cas. 1; Burnaby v, Baillie
(1849), 42 Ch. D, 282, referred to.]

AN appeal by the defendant from the judgment of the
(C'ounty Court of the County of York in favour of the plaintiff for
the recovery of $312 and costs. Reversed.

The action was based upon a promise or agreement said to
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have been made by the defendant, to pay for the maintenance of
the plaintiff’s infant child, of which the defendant was, as the
plaintiff alleged, the father, althongh the child was born in wed-
lock, the plaintiff alleging that she had illicit intercourse with
the defendant while she (the plaintiff) was living with her hus-
bana.

The plaintiff, although a married woman, sued in her maiden
name.

The action was tried by one of the County Court Judges with-
out a jury; and judgment was given for the plaintiff for $°12,
caleulated on the basis of $6 a week from the 1st July, 1920, until
the date of the judgment.

C. P. Tisdale, for appellant,

S. J. Birnbaum, for respondent.

Rionery, J.:—The facts of the case are as simple as they are
disgusting. The plaintiff, a married woman (who sues in her
maiden name), says that she had, while co-habiting with her
husband, illicit intercourse on’many occasions with the defend-
ant; that she bore to him a child; and that he agreed to pay
her $6 a week for the support of the child.

At the trial evidence was given which convineed the learned
County Court Judge that the facts were truly as set out above,
and he gave judgment for the plaintiff for $6 a week from the 1st
July, 1920, till the date of the judgment, with costs, The defend-
ant appeals,

We disposed of eertain grounds of appeal upon the argu-
ment: the first, viz,, that the plaintiff sued in her maiden name,
is obviously untenable. Any one, in law, is entitled to take any
name which he can induce others to call him by, although such
a course may be evidence of fraud: Du Boulay v. Du Boulay
(1869), L.R. 2 P.C. 430; Cowley v. Cowley, [1901] A.C. 450.
The second, that the alleged contract was void as against the
Statute of Frauds, is equally untenable—the child might or
might not live for more than a year,  All the cases from Peter
v. Compton (1693), Skin, 353, 1 Sm. L.C',, 11th ed. p. 316, down
to Recve v, Jennings, [1910] 2 K.B. 522, agree that such a case is
not within the statuate—McGregor v. McGregor (1888), 21 Q.B.D.
424 ((A)), is a case not unlike the present.

It was contended that the evidence of the plaintiff should not
have been received to bastardise her child, and I agree. The
many cases cited in Taylor on Evidence, 10th ed., see. 950, and
Wigmore on Evidence, see. 2063—to which I add Nottingham
Guardians v. Tomkinson, 2 C.P.D. 343, and Burnaby v. Baillie,
42 Ch. D, 282, shews that, on grounds of publie policy, neither
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spouse can be allowed to give evidence of non-aceess to prove the
illegitimacy of the offspring. It is true that the rule as Jaid down
by the cases does not go so far as to exclude the evidence given in
the present case, but the same grounds of decendy, morality, and
publie policy are as valid in this case as in those.

I think, therefore, that it has not been proved by the admis-
sible evidence that the child is illegitimate, and that the ordinary
presumption of law must be applied, ‘ pater est quem “nuptiae
demonstrant’’—a useful rule both in the eivil, the canon, and the
common law—see Hargrave v. Hargrave (1864), 9 Beav, 552,

The result is that the defendant agreed to pay the plaintiff $6
a week for the support of her legitimate child. Had the child
been illegitimate, as contended by the plaintiff, there is respeect-
able if not binding authority for the statement that an agreement
on her part to support the child would be no consideration in
law: Crowhurst v. Laverack (1852), 8 Ex. 208. But primarily
the obligation to support a legitimate child is in the father, and
not the mother: Eversley on Domestic Relations, 3rd ed. p. 539.
There is nothing to indicate that the plaintiff was liable to sup-
yort her child. I think, therefore, that the support by the plain-
tiff of the child was cousideration for the promise on the part of
the defendant to pay. I can find no illegality in the consider-
ation,

Were there nothing more in the case, we should have the some-
what interesting but not wholly unprecedented result that if we
should give effect to the contention of the plaintiff she would fail,
but giving effect to the contention of the defendant he would be
rendered liable.

But the whole story is so revolting as at once to indicate to
any decent mind that there must be something illegal in the con-
tract. Whatever might be the result were the case but one of o
third party agreeing with the mother to support a child, against
whose legitimacy nothing could be said, I cannot but think that
a contract by a third party to pay the mother for the support of
a child which she elaims to be the result of adultery with him
while she was living with her husband, is absolutely agains!
publie policy, as it is against publie decency. Such a contract is
one which the Courts could not undertake to enforce.

For this reason (which was not argued before us or at the
trial) I would dismiss the action. There should be no costs o
cither party in this disgraceful affair.

LATcHrorn, J , agreed in the result.

MippLeToN, J.:—I agree in the result, and desire only to ad(
that T entertain some doubt as to there being consideration for
the promise. Under the Criminal Code, the ‘‘ parents’’ are liable
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to punishme'.t for failure to maintain the child. See Flint v.
Pierce (1912), 170 N.Y. St. Repr. 1056,

Mowar, J.:—1 think the appeal in this detestable case should
be determined only upon the case and defence made at the trial,

The plaintiff a married woman and mother of the infant seeks
to fasten liability upon the defendant, her paramour, by reason
of an alleged promise to pay for the maintenance of the child.
But the child was born in wedlock, and this Court might well
adhere to the salutary presumption that the child is therefore
legitimate, Filiatio non potest probari. The mother should not
have been allowed to state in the witness-box that the child was
not that of her husband : Aylesford Pecrage (1885), 11 App. Cas.
1; Burnaby v. Baillie, 42 Ch, D. 282, In any event her and all
evidenee as to its paternity is unsatisfactory and inconclusive.
The presumption eannot be displaced by a mere balance of pro-
babilities, Tllegitimacy is not proved.

If then the child is legitimate, there is no consideration to
support a promise to pay for its maintenanee ; and the evidence
also as to the promise is frail and fragmentary. The Illegitimate
Children’s Act is not applicable to the facts here, but it is to be
noted that the Aet is confined to children not born in wedlock,
and the Aet must be taken to be declaratory of what was under-
stood to be the common law.

It is not necessary for me to dissociate myself from the major-
ity of the Court, who find that any promise was void as against
publie policy, but the appeal may well be allowed upon the
ground I have stated.

Appeal allowed.

WILSON v. COQUITLAM,

British Columbia Court of Appeal, Macdonald, C.J.A., McPhillips and
Eberts, JJ.A. January, 10, 1922,

New TRiAL (§ITIB—16)—FRE—DESTRUCTION OF BUILDING—DAMAGES—
ORIGIN OF FIRE—EVIDENCE—FINDING OF JURY PEWVERSE.

Where the evidence as adduced at the trial by the appellants is of
such a nature and of such completeness contrasted with that adduced by
the respondents, that the verdict of the jury for the respondents cannot
be characterized as other than a perverse verdiet, the Court will order
a new trial,

[Rylands v. Fletcher (1868), L.R. 3 H.L. 330; Filliter v, Phippard
(1847), 11 Q.B, 347, 116 E.R. 506; Vaughan v. Menlove (1837), 3 Bing.
(N.C.) 468, 132 E.R, 400; Tuberville v. Stampe (1697), 1 Ld. Ray-
mond 264, 91 ER. 1072; Jones v. C.P.R. (1913), 13 DL.R. 900;
McCOlemont v. Kilgour (1911), 27 O.L.R, 305; (1912), 8 D.L.R. 148,
referred to,]

ArpeaL by plaintiff from the judgment of Murphy, J. New
trial ordered.

4—67 p.Lm.
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J. E. Bird, for appellant; 8. 8. Taylor, K.C., for respondent.

MacpoNaLp, C.J.A. :—The plaintiff’s case is that the fire which
destroyed his premises, had its origin in the building of the de-
fendants, and the contention of | for the plaintiff is that
the doctrine of Rylands v. Fletcher (1868), L.R. 3 H.L. 330,
37 L.J. (Ex.) 161, is applicable, and he complains that the trial
Judge did not so instruct the jury. L

The fire is alleged in the statement of claim to have originated
through the negligent and improper erection and construction
of a cooking range and its pipes, used by the chief of the fire
brigade of defendants for domestic purposes,

If it were shewn that this allegation were true, no doubt the
jury would have so found, but there was evidence given for the
defence tending to shew that the fire originated from sparks
emanating from the flue or pipe of an adjoining building, anu
on this conflict of evidence the jury found a general verdict
for defendants. If the charge be not open to objection the
verdict, I think, must stand.

The trial Judge told the jury that the onus probandi was
on the plaintiff to shew that the fire originated from the de-
fendants’ negligence or that of its servants. He referred to
the common law and told the jury that under it the defendants
would be liable on mere proof that the fire originated in the
defendants’ premises, but that by statute 1774 (Imp.), ch. 78, see.
86, that state of the law had been changed and the onus of proof
that the fire had not an accidental beginning was shifted to the
plaintiff. This, it is submitted by plaintiff’s counsel was mis-
direction. The section of the statute is as follows:—

86. ‘““No action, suit or process shall be had, maintained, or
prosecuted against any person in whose house, chamber, stable,
barn or other building, or, on whose estate any fire . . . . acei-
dentally begin, nor shall any recompense be made by such
person, for any damages suffered thereby, any law usage or
custom to the contrary notwithstanding.”’

It has been held by the Courts of Ontario and the Supreme
Court of Canada, that that statute is in force in Ontario, and
as the laws of England have been declared to be the laws of this
Province as and from November 19, 1858, it is in force here also
as it appears not to have been altered by any statute of this
Province.

A considerable number of authorities were cited to us at
the Bar, but in most of them the statute had no application. In
some it was suggested that it relieved the defendant of liability
even for negligence. Filliter v. Phippard (1847), 11 Q.B. 347,
116 E. R. 506, 17 L.J. (Q.B.) 89; Viscount. Canterbury v. Att’y.-
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Gen’l. (1843), 1 Ph, 306, 41 E.R. 648. In the former case, Den-
man, C.J., appears to have thought that where the fire was de-
liberately kindled it could not be said to have had an accidental
beginning. The construction of the statute appears to depend
upon what is meant by ‘‘accidentally began.”” In my opinion,
it means the beginning of the conflagration which has done the
injury.

The fire that was kindled in the range is not the fire meant
by the statute, Nearly every fire which burns in a house or
building is deliberately kindled and is necessary to the well-being
of the occupants. A fire so started may escape from the stove or
fire-place in which it was kindled and cause a conflagration, and
if the Act is to be given a sensible meaning, it is the beginning
of the conflagration which brought about the injury which is
meant by the statute when it speaks of ‘‘accidentally began.”
This construetion is, I think, borne out by what was said by
two of the Lords Justices in Musgrove v. Pandelis, [1919] 2 K.B.
43, 88 L.J. (K.B.) 915. Although it would appear that Duke,
L.J., took a different view of it when he said, at p. 51:—

“The question may some day be discussed whether a fire
spreading from a domestic hearth accidentally begins within the
meaning of the Act, if such a fire should extend so as to involve
the destruction of property or premises. 1 do not covet the task
of the advocate who has to contend that it does.”

In all of the cases to which we have been referred, there was
evidence of negligence. Negligence was pleaded and either
proved or attempted to be proved by the plaintiff. In the case
at Bar, negligence is pleaded and was attempted to be proved by
the plaintiff, and 1 think the trial Judge was right when he told
the jury that the onus of proof of that issue was upon the
plaintiff.

The appeal should, therefore, be dismissed.

McPumuws, J.A.:—In my opinion the case is one which calls
for—a direction—that a new trial be had between the parties,
Upon the evidence, without entering into details in respect there-
to, the case presents an overwhelming volume of testimony that
upon the balance of probabilities the fire which caused the dam-
age sued for originated in the fire hall of the respondents, and
not from elsewhere. Now, what was the origin of the fire? As
to that, it is clear that what would have been ordinarily a safe
fire became unsafe because of the fact that there was negligence
upon the part of the respondents—in the stovepipe chimney—
owing to the manner in which it was installed. Not only was
there evidence of negligence in the way the stovepipe was carried
through the roof, but it was not in accordance with the require-
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ments of a by-law of the respondents dealing with such matters. ; ne
The fire hall was the property of the respondents, and the chief ] por
of the fire brigade lived in the building and was in charge thereof g Ju
Wiso¥  in pursnance of his duty. The fire was lighted in the stove which k. ths
was in a room occupied by the chief of the fire brigade, he being ! tha
- in occupation thereof in the discharge of his duty to the re- ‘ tha
Merhliips, - gpondents. The fire broke out in the roof or attic of the building, wa
: and it is reasonable to say that it was caused by the defective and 3 (16
negligent manner of carrying the stovepipe chimney up from the 139
stove into the attic and out upon the roof, one pipe being loosely ;i in

slipped into the other, giving opportunity for cinders to fall ’ kee
upon the floor of the attic and a fire would be the natural result. con
This constituted evidence of negligence of the completest kind neg
and there was advanced no evidence to meet this very probable hou
happening, save the very improbable contention that the fire sen!
originated upon the roof of the fire hall by reason of sparks from this
the chimney of the building immediately adjoining the fire hall, upo
namely, the hotel which was next door. This contention advanced sher
by the respondents is most unreasonable and against the balance T
of probabilities and cannot be said to be supported by any reason- req
able evidence, In that the order of the Court is to be a new trial, terr
it is best to refrain from canvassing the evidence in detail. This mit!
much can be said in general summary—that the evidence as law
adduced at the trial by the appellants was of such a nature and cipe
of such completeness, contrasted with that adduced by the re- also
spondents, that the verdict of the jury for the respondents to t
cannot be characterised as other than a perverse verdiet, Wix
The case was not shewn to be one of accidental fire for which Brit

there would be no liability, Where negligence is proved, liability

follows. Lord Denman, C.J., in Filliter v. Phippard (1847), 11

Q.B. 347, 116 E.R. 506, said at p. 356:—‘for fires which acci-

dentally begin are not fires produced by negligence.’’
And at p. 358 :—“that the clause in the Building Act respect-
ing accidental fires cannot apply to such as are produced by
negligence.”’
(See Vaughan v. Menlove (1837), 3 Bing. (N.C.) 468, 132
E.R. 490.)

In Tuberville v. Stampe (1697), 1 Ld. Raymond, 264, 91 E.R.

1072:—*“So in this case if the defendant’s servant kindled the

fire in the way of husbandry and proper for his employment,

though he had no express command of his master, yet his master

shall be liable to an action for damage done to another by the

fire, for it shall be intended that the servant had authority from

his master, it being for his master’s benefit.”’
In the present case it was a chimney fire and a defective chim-

0.
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ney constructed in admitted non-compliance with the respond-
ents’ own by-law, the presumption was, and in that the trial
Judge, with great respect, went wrong in his charge to the jury
that the fire was due to the default of the occupier of the fire hall,
that is the respondents, until the contrary was proved. But
that onus was not in the charge put upon the respondents, but
was put upon the appellants. (See Becquet v. MacCarthy
(1831), 2 B. & Ad. 951, Lord Tenterden, C.J., at p. 958, 109 E.R.
1396), It is clear under the law of England—and it is the same
in British Columbia—that a man is liable for so negligently
keeping his fire that the house or property of his neighbour be-
comes damaged thereby, further it is primd facie evidence of
negligence when the fact is that the fire first broke out in his
house, and that is the present case, and the case was not so pre-
sented by the trial Judge to the jury. The respondents had in
this case to meet that exact case, and the onus was, therefore,
upon the respondents when that fact was shewn, and it was
shewn by the appellants.

The respondents in not constructing the chimney in the manner
required by the by-law—and they were called upon to obey its
terms, as were all the inhabitants of the municipality—com-
mitted a breach of a statutory condition (as admittedly the hy-
law was intra vires, i.e., within the statutory powers of the muni-
cipality) and its breach imports negligence (and upon this point
also, with great respect, the trial Judge erred in law in his charge
to the jury) and gives a cause of action, See Groves v. Lord
Wimborne, [1869] 2 Q.B. 402, 67 L.J. (Q.B.) 862, 47 W.R. 87;
Brittania Merthyr Coal Co. v. David, [1910] A.C. 74, 79 L.J.
(K.B.) 153; Butler v. Fife Coal Co., [1912] A.C. 149, 81 L.J.
(P.C.) 97; Watkins v. Naval Colliery Co., [1912] A.C. 693, 81
LJ. (K.R.) 1056; Jones v. C.P.R. (1913), 13 D.L.R. 900, 30
O.L.R. 331; Holborn Union Co. v. Vestry of St. Leonard (1876),
2 Q.B.D. 145, 46 L.J. (Q.B.) 36, 25 W.R. 40; McClemont v. Kil-
gour Mfg. Co. (1911), 27 O.L.R. 305; (1912), 8 D.L.R. 148,

The present case was not left in the way—that upon the evid-
ence McKenzie v. Chilliwack Corporation, 8 D.L.R. 692, [1912]
A.C. 888,82 LJ. (P.C.) 22, was. There Sir Samuel Evans said,
at p. 696:—'‘In their Lordships’ opinion the appellants in this
case entirely failed to establish or to adduce any proof that the
death of the deceased was in any way attributable to or materi-
ally contributed to by any negligent act or omission on the part
of the respondents.’’

Here, we have positive evidence of the negligent act of the
respondents in installing the chimney in a dangerous way and
against the express terms of the by-law. The respondents must

McPhillips,
JA
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be held to be liable for the condition and state of its building, and
the acts of the chief of the fire brigade in charge of the fire hall,
and where as here, there is evidence of negligence even apart
from the terms of the by-law, the consequences of such negligence
and damages therefrom may be properly visited upon the re-
spondents. (Black v. The Christchurch Finance Co., [1894]
AC. 48,63 LJ. (P.C.) 32)

The case is one that entitles the appellants to have a new
trial as, in my opinion, substantial wrong was occasioned at the
trial by the trial Judge misdirecting the jury, but even if 1
should be wrong in this view, there should be a new trial upon
the ground that the verdict was against the weight of evidence,
and such that a jury could not reasonably or properly find in
truth, a perverse verdiet upon the evidence as adduced before
them.

It follows that, in my opinion, the appeal should to the extent
of granting a new trial, be allowed.

Eserts, J.A., would order new trial,

New trial ordered.

REX v. MEHARG.,

Ontario Supreme Court, A”cllale Division, Meredith, CJ.0., Maclaren,
Magee, Hodgins and Ferguson, JJ.A. November 9, 1921,

TriaL (§IA—1)—CoNpuer AND DISPOSAL—TRIAL JUDGE GOING TO JURY
ROOM TO INSTRUCT JURY — CONSENT OF COUNSEL — WAIVER OF
RIGHT OF PRISONER TO BE PRESENT—NO SUBSTANTIAL WRONG OR
MISCARRIAGE—CRIMINAL Cobk, sEcs, 943 axp 1019,

While it is inadvisable for the trial Judge in a criminal action
to attend the jury in the jury room after they have retired to con-
sider their verdict, in order to answer certain questions as to which
they are in doubt, and to give them further instruction, the fact
that he has done so, taking with him the registrar and Court
stenographer (counsel on both sides having declined an invitation
to attend) and the proceedings in the jury room having been
transcribed by the stenographer, does not entitle the accused to «
new trial, the Judge having power under the Criminal Code to
adjourn the Court to the jury room, and the privilege of the
prisoner under sec. 943 of the Code to be present having been
waived by his counse!. In any event there had beem no sub
stantial miscarriage under sec. 1019 of the Code.

[Rex v. Rogers (1903), 6 Can. Cr, Cas, 419, applied.]

Case stated by Muvrock, (.J. Ex., beforc whom and a jury
Wilfrid Meharg was tried at Hamilton, in October, 1921, upon
an indietment charging him with the murder of Edward J. Whit
worth on the 23rd December, 1920,

The prisoner was found guilty, and the case stated by the
Chief Justice was upon four questions of law arising upon the
trial.
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Questions 1, 2, and 3 were as to whether certain evidence was
properly admitted and as to whether there was non-direction or
misdireetion in the charge to the jury.

Question 4 was stated by the Chief Justice as follows:—
““ After the jury had retired to consider their verdiet, they sent
to me, while on the Bench, a memorandum in the following
words ‘‘The jury wishes to know if the foreman of the jury can
have a private hearing with the Judge or the Crown-Attorney !’

‘1 submitted the request in open C'ourt to the counsel for the
Crown and for the prisoner, stating at the same time that there
could be no communication either by myself or the Crown-Attor-
ney with the foreman of the jury. Thereupon the request was
discussed by both counsel and myself, and by ecommon consent I
sent word to the jury that, if they desired it, I would visit the
jury in their room, but that no communication eould be held with
the foreman only. The Registrar, who took this message to the
jury, returned with the message that the jury would appreciate
it if I would go to their room, and I invited eounsel on both sides
to accompany me, Mr. Ballard, one of the counsel for the de-
fence, suggested that I should go unaccompanied by ecither ecoun-
sel, and I told them that I would do so, taking with me the regis-
trar and the court stenographer. The three of us then proceeded
to the jury-room, and the proceedings occurring therein are cor-
rectly set forth in the notes of evidence, as follows :—

““Proceedings in jury-room :—

“Foreman: We weren’t just sure—I suppose I am allowed to
tell you how many of us agree and how many do not agree.

‘‘His Lordship: I eannot close your mouths; you can take
any course you like,

““Foreman: There is eleven of us agree in one thing and one
is not agreed and he said if we stay here for a year he won't
change his mind.

‘‘His Lordship: A case of eleven very obstinate,

““Foreman: I think it is a case of one obstinate man; every
man is entitled to—

“‘Juryman: I am the one man: I understood you to say if
a juryman thought a man didn’t kill him and shoot him with the
intention of killing him he could bring it in manslaughter.

‘“His Lordship: If you thought it was an accident.

*“Juryman: Yes,

““Foreman: This is the thing, my Lord; this gentleman
agreed with me when I put the question that he thought that Me-
harg shot at the man probably to wound him or scare him, and
1 told him, as I understand the law and as you direeted us, if the
man died from the wound then it was murder; is that so? e

App_._l-)lv.
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told me he thought Mcharg may have shot at the man the
second time to wound him so he would let go of Dickenson; he
thinks that would be manslaughter; he don’t think it is murder
if by that wound the man died—if the man didn’t have any
direet intention of killing him at the time.

“Juryman: If I thought he had no intention of killing him,
I think it is manslaughter, no matter whether he shot at him or
not,

“‘His Lordship: Do you want me to tell you what is the Jaw?

“Juryman: 1 eertainly do,

““His Lordship: If, under the circumstances of this case,
aceording to the version given by the prisoner that is, he went
into that room to assist in the robbery ; that Dickenson had gone
around the ecounter intending to rob; that Dr. Whitworth turned
around, saw him and resisted, and if at that period the prisoner
fired that second shot intending that it should hit Doetor Whit-
worth, and Dr. Whitworth having since died of the wound, that
would be murder.

“Juryman: You could bring it in any other things?

‘‘His Lordship: Not according to your oath,

“Juryman: I understood you to say—

‘“‘His Lordship: Not according to your oath; if he intended
to wound him with a bullet; that is a reckless shooting and it
would stamp his aet as a wrongful intentional act.

“Juryman: I give in—I am wrong.

“‘His Lordship: The intention to do wrong is the distine-
tion ; where there is an intention to wound, eause grevious bodily
harm such as here, that may prove fatal, that takes it out of the
category of aceident.

“Juryman: I have my own belief.

‘““Foreman: That is the question we wanted; if we cannot
agree now.

‘‘His Lordship: You have agreed now.

‘““Foreman: You tell me you are agreeable,

“Juryman: When I know I am wrong I give in in a second.”’

(a) Was I wrong in so visiting the jury-room and instruet-
ing the jury therein as shewn in the notes of evidence?

(b) If 1 were wrong, was any substantial wrong or miscar-
riage, within the meaning of sec. 1019 of the Criminal Code,
occasioned thereby !

T. J. Agar, for the prisoner.

Edward Bayly, K.C., and Daniel 0’Connell, for the Crown.

Questions 1, 2, and 3 were answered by the Court unfavour-
ably to the prisoner,

Agar, upon the 4th question, argued that the learned Chief
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Justice of the Exchequer was wrong in visiting the jury-room
and there instructing the jury, in the absence of the prisoner,
even with the consent of the prisoner’s counsel. Consent could
not give jurisdietion. Reference should be made to O’Connor v.
Guthrie & Jordan (1860), 11 Towa 80; Campbell v. Beckett
(1858), 8 Ohio St. 210; Hoberg v. State of Minnesota (1859), 3
Minn. 262; Fish v. Smith (1859), 12 Ind. 563. The learned
Chief Justice himself doubted whether it was right for him to go
into the jury room. Substantial wrong was occasioned, in that
the Chief Justice had given a wrong direction to the jury while
in the jury-room.

MerepitH, C.J.0.:—(at the conclusion of the argument for
Ahe prisoner) :—We think it is not necessary to hear counsel for
the Crown in this case,

We have already dealt with the first three questions and have
indicated our view as to them. The 4th question is the one that
has just been argued.

Section 943 of the Criminal Code provides: ‘‘Every accused
person shall be entitled to be present in ecourt during the whole
of his trial unless he misconduets himself by so interrupting the
proceedings as to render their continuance in his presence
impracticable.”” And sub-see. 2 provides that ‘‘The Court may
permit the accused to be out of eourt during the whole or any
part of any trial on such terms as it thinks proper.”’

What occurred was that the jury required some further
instruetion, and counsel for the prisoner suggested that the
learned Chief Justice, who was presiding, should himself go into
the jury-room and there answer the inquiries of the jury. Coun-
sel for the Crown did not think that that was the proper course,
and ultimately it was arranged that the Chief Justice, with the
court-stenographer and the registrar should go into the jury-
room and ascertain what the jury wanted and answer such ques-
tions as they desired to ask. That was carried out, and there is
a transeript of all that took place in the jury-room, which has
been read.

Now, I think, in the first place, that the prisoner, under the
Code, is entitled to be present, that is, has the privilege of being
present, during the whole of the trial, but that that privilege he
may waive; and the waiver by his counsel, in his presence and
acted upon, was his waiver.

Then sub-see. 2 also may be applied: there was substantially
here a permission by the Court for the accused to be out of court
during the time that this was taking place in the jury-room, if
in faet it was out of court.

Then was what the Chief Justice did any more than adjourn-
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ing the Court to the jury-room? I think that that was all that it
amounted to; he might have adjourned to some other room, he
might have adjourned to some other place in the county for part
of the trial. In Rez v. Rogers (1903), 6 Can. Crim. Cas. 419, the
head-note is as follows:—

‘1, At the trial of an indictable offence, the presiding judge
may, with the consent of counsel for the ('rown and for the pris-
oner respectively, adjourn the hearing to a private house within
the same county for the purpose of taking there the evidence of
a witness who is too ill to be moved therefrom, and may order
that the court and jury proeeed there for that purpose.

‘2. The prisoner is bound by the consent of his counsel in
such a matter which does not go to the jurisdietion of the court.”’

Of course that ease does not touch the question of going into
the jury-room, with which I have already dealt. What in fact
was done was to make the jury-room the court-room for the time
veing; the prisoner chose to be absent from it, or was permitted
to be absent from it, and his counsel voluntarily absented him-
self. So that this question must be answered against the
prisoner,

1f 1 had come to a different conclusion, I would have held that
sec. 1019 was clearly applicable. There was, in my opinion, no
substantial wrong or misearriage in what was done. All that was
done was done with the assent of the prisoner’s counsel: what
took place there in no way prejudiced the prisoner.

While we are answering all these questions against the
prisoner, there is no doubt that the course adopted is one that
ought not to be followed: it is an undesirable one, and it was
unfortunate that the Chief Justice—as he himself recognises—
fell in with the suggestion of counsel that he should go into the
jury-room to answer the questions which the jury desired to ask.
1 have no doubt that in future no Judge will adopt that eourse.

Macraren, Maceg, and Feravson, JJ.A, agreed with Mere-
mitH, CdJ.0.

Hopaing, J.A.:—I would like to say that I prefer to rest my
judgment upon the last ground mentioned by Lord the Chief
Justice, and that is, that no substantial wrong or miscarriage has
occurred. I am not satisfied that counsel, in cases of felony, have
the right to bind the prisoner by waiver. But here, even on the
assumption that what was done was wrong, a full transeript of
what actually occurred was kept by an officer of the Court, and
Mr. Agar has had the opportunity of arguing from that trans-
eript that some legal wrong wast done to the prisoner by the diree-
tion as to the law of the case. We have decided against him on
that point, and nothing further appears to have taken place that
would in any way prejudice the prisoner. Conviction affirmed.
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TRUSTS AND GUARANTEE (0. v. LANDREVILLE.
Alberta Supreme Court, Appellate Division, Scott, CJ., Stuart, Beck,
Hyndman and Clarke, JJ.A. June 9, 1922,

MorTGAGE (§ III—48)—IMPLIED COVENANT OF TRANSFEREE.

Under sec. 52 of the Land Titles Act (Alta.), in every transfer of
land subject to mortgage, a binding contract is implied both with the
transferor and mortgagee, that the transferee will pay the mortgage,
and the mortgagee may sue the transferee directly upon this covenant
in default of payment,

[Great West Lumber Co. v. Murrin & Gray (1916), 32 D.L.R. 485,
followed, and see annotation following that case.)

ArreaL by defendant Singer from the judgment of Simmons,
J., at the trial. Affirmed.

The faets of the case are fully set out in the judgments fol-
lowing.

Barron & Barron, for appellant,

Peacock & Skene, for respondents.

Scorr, C.J., concurs with CLARKE, J.A.

Stvarr, J.A.:—I think there is no ground for this appeal
except the one which was dealt with in Great West Lumber Co,
v. Murrin & Gray (1916), 32 D.L.R. 485 (Annotated), 11 Alta.
L.R. 173. Upon that point I have not yet seen any real answer
to the arguments | presented in that case. But as the majority
of the Court have now decided that I was wrong and that the
statute means that it shall be implied (1) that the transfer is
under seal (though it is not and the form does not so provide)
(2) that the transferree has signed it (though he has not and the
form does not so provide) (3) that the mortgagee is a party to
the transfer (though he is not and the form does not so provide)
in order to support the only implication expressly enacted, viz.:
that of the presence of a certain clause in the transfer, I, of
course, shall dissent no longer, and consent, but with reluctanee,
to the dismissal of the appeal. The result, of course, is impliedly
cither to change the whole form of the document or by a very
virenitous route to create a statutory debt due from the trans-
ferrce to the mortgagee. 1 might ask if the period of limitation
would be 20 years as on a specialty? In the words of the bril-
liant author of the note to Great West Lumber Co. v. Murria o
Giray in 32 D.L.R. at 497, 1 think there is a splendid chance tor
the Legislature ‘“to try again.’’ Of course every one agrees as to
what the law was bhefore the statute with regard to the various
relationships of the mortgagee, the vendor and the vendee. |
think it was well settled. And having that in mind, it is quite
casy to declare what the Legislature meant to say by see. 52,
Itut that ought not to settle the matter if the langnage used hy
the Legislature is not ef