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BALDWIN v. BALDWIN.

Judicial Committee of the Privy Council, Viscount Haldane, Viscount Cave 
and Duff, J. July 4, 19$i.

Appeal ($ VII E—320)—Husband and wife—Separation on grounds of 
OUTRAGE AND ILL-USAGE—QUE. C.C. ARTS. 189 AND 190—DISCRE
TION of Court—Circumstances of parties—Rank and condi
tion ACCORDING TO LOCALITY—INADVISABILITY OF INTERFERENCE 
WITH JUDGMENT BY PRIVY COUNCIL.

In proceedings brought under Arts. 189 and 190 of the Civil Code of 
Quebec for a separation between husband and wife on the ground of 
outrage, ill-usage, or grievous insult, the grievous nature and sufficiency 
of such outrage, ill-usage and insult are left to the discretion of the 
Court which, in appreciating them, must take into consideration the 
rank, condition and other circumstances of the parties, and this makes 
it desirable that the matter should be dealt with by the Courts of the 
place where the events happened, and the Privy Council will not interfere 
with the decision of the local Court unless it is clear that injustice has 
been done.

[See Annotations Divorce Law in Canada, 48 D.L.R. 7, 62 
D.L.R. 1.]

Appeal by husband from the judgment of the Court of King’s 
Bench for the Province of Quebec (appeal side) in an action for 
separation brought under Arts. 189 and 190 of the Quebec Civil 
Code. Affirmed.

The judgment of the Board was delivered by
Viscount Haldane :—Their Lordships do not think it is neces

sary to call upon the respondent in this ease.
The proceedings are brought under arts. 189 and 190 of the 

Civil Code of Quebec. Under art. 189 a husband and wife may 
respectively demand a separation on the ground of outrage, ill- 
usage or grievous insult, and by art. 190:—

“The grievous nature and sufficiency of such outrage, ill-usage 
and insult are left to the discretion of the court, which, in ap
preciating them, must take into consideration the rank, condition 
and other circumstances of the parties.”

That makes a distinction between the case of a separation on 
the ground of adultery, which is a thing as of right, and the case 
we are dealing with, which is one of discretion. It makes it all 
the more desirable that the matter should be dealt with upon the 
spot by the Courts of the place where the events happened, 
Courts which are cognisant of the social standards which obtain 
there. It is of course true that a right of appeal is given to the 
King in Council, and if any case were brought before their 
Lordships in which they thought injustice had been done the 
appeal would be entertained freely ; but for the reasons which
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have been given, in a ease of this kind their Lordships are re
luctant to interfere with the discretion exercised by the Court 
below in a matter into which discretion enters. It is true that 
this case is complicated very much by the fact that the trial 
Judge decided differently from the Court of Appeal, and that 
it was only by a majority of one that the Court of Appeal have 
decided as they did to reverse his judgment. There are therefore 
three Judges each way. But one thing that has influenced the 
decision of their Lordships is that there is a specific incident 
in tlie case, the Miss Oakes incident. Their Lordships have 
scrutinised the evidence, they have scrutinised the judgment of 
Howard, J., and the judgment of the Court of Appeal, and they 
think the trial Judge was not justified in regarding Miss Oakes’s 
evidence in the way he did. It is not necessary to go into the 
reasons for that. There is nothing in the inconsistencies of 
which the trial Judge speaks which amounts to anything when 
one comes to deal with them carefully from the point of view of 
evidence, and their Lordships think the probabilities are vastly 
in favour of the truth of the story told by Miss Oakes. Taking 
that view, an incident is established which is of itself of great 
importance, an outrage or insult, not the less such because the 
wife did not know of it at the time. When she came to know 
of it, which she did in good time for the purposes of these 
proceedings, she was entitled to say that a life with a husband 
who had behaved in such a manner was a life which ought not 
to Ik* forced upon her within the meaning of arts. 189 and 190 
of the Code. There are other things which are also against the 
husband. On the other hand, there has been a great deal of 
exaggeration of view in this case, probably on both sides. The 
Judges appear on occasions to have approached the consideration 
of the evidence with a very strong feeling one way or the other. 
Their Lordships do not mean that they have not given the best 
consideration they could to the evidence, but in giving that 
consideration there has generally been some point of view which 
ruled the scope of the outlook on the details. Their Lordships 
think that is present in Howard, J.’s judgment, and perhaps 
there arc some traces of it in the judgments of the Court of 
Appeal. However that may be, for the reasons given their 
Lordships are unable to advise His Majesty to interfere with the 
judgment of the Court of Appeal of Quebec.

In their Lordships’ opinion this appeal should be dismissed 
with costs, and they will humbly advise His Majesty accordingly.

Appeal dismissed.
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CANADA DRUGS LTD. v. ATTORNEY-GENERAL OF 
SASKATCHEWAN.

Saskatchewan Court of Appeal, Iluultain, C.J.S., La mo at, Turgcon, and 
McKay, JJ.A. June 29, 1922.

Constitutional law ($ I A—20)—Saskatchewan Temperance Act— 
Amendments 1921-22, ch. 70, sec. 5—Restriction of liquor 
WAREHOUSES TO CITIES HAVING POPULATION OF 10,000—RESTRIC
TIONS ON DELIVERY OF LIQUOR—VALIDITY—POWERS OF PROVINCIAL
Legislature.

Section 49c (c) of the Saskatchewan Temperance Act. as amend
ed by 1921-22, ch. 76, sec. 5, which provides that “nothing within 
this Act shall prevent the transport within the Province, where 
lawful of any other liquor, provided such transport be by common 
carrier, by rail or water, must be interpreted according to the 
rule of construction laid down in sec. 102 (1) of the Act (R.S.S. 
1920, ch. 194) and so read is ultra vires the Provincial Legislature 
in so far as it is intended to affect or prevent delivery of liquor 
sold for export to persons outside of the Province.

Held, by Lament, J.A., that sec. 49b (1) of the amendment of 
1921-22, which prohibits the location of liquor warehouses except 
in cities having a population of not less than 10,000, was intra 
vires; Turgeon and McKay, JJ.A., held the provision ultra vires. 
Haultain, C.J.S., expressed no opinion on this point.

Appeal from a Judge in Chambers (1922, 66 D.L.R. 815 
holding that certain provisions of the Saskatchewan Temperance 
Act were ultra vires. Varied.

A. J. Andrews, K.C., D. A. McXiven, for appellant.
T. I). Brown, K.C., for respondent.
Haultain, C.J.S. :—By this appeal certain provisions of the 

Saskatchewan Temperance Act, R.S.S. 1920, ch. 194, and the 
amendments thereto are called in question as constituting an 
interference with inter-provincial and foreign trade, and there
fore beyond the powers of the Provincial Legislature to enact.

In dealing with the provisions in question, consideration must 
be given to the rule of construction which has been laid down 
by the Legislature in sec. 102 of the Act, which is in the following 
terms :—

“102—(1) While this Act restricts and regulates transactions 
in liquor and the use thereof within the limits of Saskatchewan 
it shall not affect and is not intended to affect bona fide trans
actions in liquor between a person in Saskatchewan and a person 
in any other province or in a foreign country and the provisions 
of this Act shall be construed accordingly.”

The question to be decided is, whether the Legislature has 
actually interfered with inter-provincial or foreign trade. R. 
v. Xat. Bell Liquors, Ltd. (1922), 65 D.L.R. 1.

Inter-provincial and foreign trade are subjects coming within 
the classes of subjects to which the exclusive legislative authority
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of the Parliament of Canada extends. (B.N.A. Act, 1867, sec. 
91,2).

’ On the other hand, “It is not incompetent for a provincial 
legislature to pass a measure for the repression or even for the 

Daves Lm tota| prohibition 0f the liquor traffic within the province, pro- 
Att'i-Oisl vided the subject is dealt with as a matter of a merely local 

nature in the province, and the Act itself is not repugnant to 
any Act of the Parliament of Canada.’’ Att'y.-Gen’l. of Ike 
Dominion v. Att’y.-Gen’l. of Ontario, [1896] A.C. 348, 65 L.J. 
(P.C.) 26; Ait’y.-Qcn’l. of .Manitoba v. Manitoba License Hold
ers' Ass'n., [1902] A.C. 73, at p. 78, 71 L.J. (P.C.) 28, 50

KATCHF.WAN.

W.R. 431.
The last cited case further decides, at p. 31 of the Law Journal 

Report, that “matters which are ‘substantially of local or of 
private interest’ in a province—matters which are of a local 
or private nature ‘from a provincial point of view'—to use ex
pressions to lie found in the judgment, are not excluded from 
the category of ‘matters of a merely local or private nature’ 
lieeause legislation dealing with them, however carefully it may 
lie framed, may or must have an effect outside the limits of the 
province and may or must interfere with the sources of Dominion 
revenue and the industrial pursuits of persons licensed under 
Dominion statutes to carry on particular trades.’’

Hut a Provincial Legislature cannot do indirectly what it 
cannot do directly, and, while ostensibly legislating with regard 
to a matter within its legislative jurisdiction, actually legislate 
with regard to a matter within the exclusive legislative juris
diction of Parliament.

It will be necessary, therefore, to consider whether the legis
lation in question actually interferes with inter-provincial or 
foreign trade, and whether that interference is only the indirect 
result of the legislation and not its main purpose and object, 
hut merely incidental thereto.

The provision restricting export liquor warehouses to cities 
of a certain population is, in my opinion, within the powers of 
the Legislature to enact. The object with which liquor is kept 
within the Province does not, in my opinion, alter the character 
of the liquor or in any way limit the absolute control over it 
or any other property in the Province, exclusively lielonging 
to the Legislature.

Section 49b (3), os amended by 1921-22, eh. 76, sec. 5, does 
not apply to liquor removed from a warehouse for the purposes 
of export, and need not therefore be considered.

Section 12, R.S.S. 1920, ch. 194, which requires a return to he 
made to the chief inspector by every liquor exporter prior to
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the delivery of any liquor sold, is in my opinion beyond the 
powers of the Legislature, inasmuch as it delays, interferes with 
and affects a bona fide transaction in liquor between persons 
in the Province and persons in other Provinces or foreign coun
tries. The right to sell for export to such persons cannot be 
restricted or regulated by provincial legislation.

Section 49c, as amended by 1921-22, ch. 76, sec. 5, enacts 
that :—

“49. Nothing in this Act contained shall prevent :
(a) the transport within the province of liquor lawfully pur

chased under the authority of this Act for lawful use therein ;
(b) on a change of residence, the transfer of liquor from the 

former to the new dwelling-house ;
(c) the transport within the province, where lawful, of any 

other liquor, provided such transport be by common carrier, by 
rail or water.”

If this section is intended to affect or prevent the delivery of 
liquor sold for export to persons outside of the Province, it is, 
in my opinion, beyond the powers of the Legislature. It directly 
interferes with inter-provincial and foreign trade, and attempts 
to deal with a matter which is not merely of a local nature in the 
Province and directly infringes on the exclusive jurisdiction of 
Parliament in respect of the regulation of trade in a matter of 
inter-provincial or international concern. Citizens Ins. Co. v. 
Parsons (1881), 7 App. Cas. 96, 51 L.J. (P.C.) 11.

I am inclined to think, however, that the section in question 
does not apply to export liquor en route to its inter-provincial 
destination. The mode of shipment and delivery of such liquor, 
as part of a bona fide transaction between a person in Saskatch
ewan and a person in any other Province or in a foreign country, 
is by sec. 102 not affected by the Act.

If the section purports to govern the shipment of export 
liquor, it is, in my opinion, also beyond the competence of the 
Legislature, because its effect would be, if strictly enforced, 
to absolutely prohibit the shipping of liquor from export ware
houses, except, perhaps, in the case of warehouses situated im
mediately on the line of railway. If to “transport within the 
Province” means, as I think it does, to transport from one point 
to another in the Province, then the removal of liquor from an 
export warehouse to the railway station by automobile, truck 
or dray, could only be effected in breach of the section.

In considering this point it must be remembered that the real 
question to be decided is, whether the Provincial Legislature 
by the legislation under consideration has exceeded its powers. 
If the provisions of the statute prohibit or interfere with inter-
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national or inter-provincial trade, then it ia obvious that they 
are beyond the powers of the Legislature to enact. The evils 
which have arisen from this international trade, great as they 
probably are, can only he dealt with and removed by competent 
authority, and that, in my opinion, is the Parliament of Canada. 
References to “rum-running” and international comity are 
altogether beside the question. We are not concerned with the 
nature or magnitude of the evil or with what the remedy 
should be. The only question we have to decide is, who has the 
power to apply the remedy f

On the other points raised by this appeal which I have not 
specifically dealt with, I concur in the judgments of my brothers 
Lament and Turgeon.

La mont, J.A. :—The question involved in this appeal is 
whether or not certain sections of the Saskatchewan Temperance 
Act are beyond the competence of the Provincial Legislature to 
enact.

The plaintiffs are a body corporate, incorporated by letters 
patent of the Government of Canada, and empowered to carry 
on in Canada and elsewhere the business of exporting liquors. 
The head office of the company is in this Province, and for years 
it has carried on the business of exporting liquors from Sask
atchewan to other Provinces and to the United States of Am
erica. To facilitate their business, the plaintiffs had warehouses 
at Yorkton, Regina, Gainsboro’ and Bienfait ; the two latter of 
these places being in close proximity to the boundary line between 
Saskatchewan and the United States. In each of these ware
houses the plaintiffs kept a large stock of liquors, and prior to 
June 1, 1922, they carried on an extensive export business with 
customers outside of Saskatchewan. A large portion of the 
liquor sold to these customers was delivered to them at the ware
houses above mentioned and was taken away in automobiles, or 
it was taken to the boundary of the Province by the plaintiff 
company itself in automobiles and delivery made at the boundary 
line. At the last session of the Legislature certain amendments 
were made to the Temperance Act, 1921 (Sask.), eh. 76, sec. 5, 
and it is the validity of these amendments, inter alia, that the 
plaintiffs in this action impeach.

By these amendments see. 49 of the Act was repealed and a 
new section substituted, which, in so far as it is material to this 
case, reads as follows :—

“49—(1) Except as authorised by this Act no person by him
self, his servant or agent shall have or keep or consume or give 
liquor in any place wheresoever other than a dwelling house ....

49a. Nothing in this Act shall prevent any person from having
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liquor for export sale in his liquor warehouse, provided such 
liquor warehouse and the business carried on therein comply with 
the requirements of section 491) or from selling from such liquor 
warehouse to persons in other provinces or in foreign countries, 
hut no warehouse shall be deemed a liquor warehouse within the 
meaning of this section if the person having liquor therein fails 
to comply with the provisions of subsection (3) of section 38, of 
subsection (3) of section 11, or of section 12.

49b—(1) The liquor warehouse in section 49a mentioned shall 
be located only in a city having a population of not less than 
ten thousand according to the last census taken under the auth
ority of an Act of the Parliament of Canada and shall be suitable 
for the business of export sale and so constructed and equipped 
as not to facilitate any violation of this Act, and not connected 
by any internal way of communication with any other building 
or any other portion of the same building, and shall be a ware- 
room or building where no other commodity or goods than liquor 
for export from the province are kept or sold and wherein no 
other business than keeping or selling liquor for export from the 
province is carried on.

49c. Nothing in this Act contained shall prevent :—
(c) the transport within the province, where lawful, of any 

other liquor, provided such transport be by common carrier, by 
rail or water.”

These amendments came into force on June 1 last. Prior to 
that date the Liquor Commission notified the plaintiffs to move 
their stocks of liquor by June 1 from the locations aforesaid 
to a city having a population of 10,000. In Saskatchewan there 
are only three cities having that population : Regina, Moose Jaw, 
and Saskatoon. The plaintiffs, in obedience to this notice, 
moved their stocks from Yorkton, Gainsboro’ and Bienfait to 
Saskatoon and Regina, and in so doing incurred considerable 
expense, for the said stocks amounted to over $200,000. The 
plaintiffs allege, and it is not disputed, that the places at which 
they had, prior to June 1, been carrying on business were in
finitely more convenient, both for the plaintiffs and their cus
tomers, than the cities to which they were compelled to remove 
their stocks. They also allege that if they are not permitted 
to carry on business at the former location of their warehouses 
they will suffer great loss, damage, md inconvenience in the 
conduct of their business. The Liquor Commission, purporting 
to act under sec. 49 (c) also notified the plaintiffs prior to June 1 
not to transport any liquor unless such transport was by means 
of a common carrier, by rail or water, and threatened to prose
cute any of the plaintiffs’ customers or the plaintiff company
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itself if any liquor lawfully sold for export was transported 
in any other manner. From the plaintiffs’ point of view, the 
objectionable provisions in the amendments are those compelling 
them to keep their stocks for export in the 3 cities, which are 
all over 100 miles from any Iwundary of the Province, and that 
limiting transportation to a common carrier, by rail or water.

The matter came before a Judge in Chambers in the form of 
questions of law set down for argument. No evidence had been 
taken, but it was agreed that the parties should admit any facts 
necessary to support the questions submitted that were not 
admitted in the pleadings. The plaintiffs asked for a declaration 
that the provisions referred to were ultra vires. The chamber 
Judge held the provisions impeached to be within the competence 
of the Legislature to enact. From his decision this appeal is 
brought.

The right of a Provincial Legislature to prohibit traffic in 
liquor within the Province has been authoritatively established 
and is not now open to question. (AWy.-Gen7. of Ontario v. 
Att'y.-Gen'l. of the Dominion, supra.) Such legislation falls 
within sub-sec. 16 of sec. 92 of the B.N.A. Act, 1867, as beiiy? 
a matter of a “merely local or private nature within the pro
vince.” (Att'y.-Gen I. of Manitoba v. Manitoba License Hold
ers’ Ass*n, supra.) In this latter case the Privy Council went 
further, and pointed out that the legislation then under review, 
which was the Manitoba Liquor Act, was none the less a “mat
ter of merely local or private nature,” from a provincial point 
of view, because it indirectly affected business operations out
side the Province. Their Lordships, at p. 79, said

“The judgment, therefore, as it stands, and the Report to 
Her late.Majesty consequent thereon, shew that in the opinion of 
this tribunal matters which are ‘substantially of local or of private 
interest’ in a province—matters which arc of a local or private 
nature ‘from a provincial point of view,’ to use expressions 
to l>e found in the judgment—are not excluded from the cate
gory of ‘matters of a merely local or private nature,’ because 
legislation dealing with them, however carefully it may l»e 
framed, may or must have an effect outside the limits of the 
province, and may or must interfere with the sources of Dominion 
revenue and the industrial pursuits of persons licensed under 
Dominion statutes to carry on particular trades.”

Although provincial legislation upon a subject matter ex
pressly assigned to the Provinces does not become invalid because 
it has an effect outside the Province, or because it interferes with 
the industrial pursuit of persons in the Province, yet such effect
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or such interference must lie only the indirect result of the 
legislation and not its main purpose or object, and must lie an 
incidental effect merely of the legislation. Bank- of Toronto v. 
Lambe (1887), 12 App. Cas. 575, 56 L.J. (P.C.) 87 ; the Fisheries 
case, [1898] A.C. 700, 67 L.J. (P.C.) 90.

In Lefroy’s Legislative Power in Canada, p. 656, the author 
points out that, during the argument liefore the Privy Counsel in 
the Prohibition case (1895), while discussing the meaning of an 
Act “merely of a local nature,” over which the Province had 
jurisdiction, Lord Herschell defined it as “an Act not touching 
by its immediate and direct operations those outside the pro
vince.”

Bask.

C.A.

Dares Lm 
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The object of the Liquor Act is to promote temperance within 
Saskatchewan. Legislation which is directed towards that object 
is within the competence of the Province even although it may 
indirectly affect business operations outside the Province. On 
the other hand, if the purpose and object of the provincial legis
lation is directly to affect inter-provincial or foreign trade, such 
legislation is ultra vires of the Legislature, liecause the legislative 
ambit of a Provincial Legislature is tbe area of the Province.

In the recent case of Mat. Bell Liquors Co., 65 Il.L.R.l, the 
Privy Council, in discussing the validity of a provision of the 
Alberta Liquor Act, 1916, eh. 4, which enacted that “no person 
shall within the Province of Alberta keep for sale any liquors 
except as authorised by this Act,” where there was nothing in 
the Act itself authorising a liquor exporting business to lie carried 
on, said at p. 6:—

“In their Lordships’ opinion the real question is whether the 
Legislature has actually interfered with inter-provincial or with 
foreign trade.”

In ft. v. Regina Wine d- Spirits, Ltd. (1922), 65 D.L.R. 258, 
my brother Turgeon in his judgment stated the rule appliealile 
to this case in, if 1 may lie permitted to say so, clear and succinct 
language. He said at p. 264 :—

“Examining in particular the sub-section which is under re
view in this case, our duty is to ascertain what it is, not in title 
or by declaration but ‘in pith and sulistanee.’ Is it a regulation 
properly and reasonably incidental to the main purpose of tile 
Aet, or is it really an attempt to go further than the Act, in the 
main, purports to go and than the Legislature has power to go, 
by preventing or hindering the exportation of liquor from Sask
atchewan to other Provinces or to foreign countries? In the 
first case it is intra vires, in the second case it is not, even 
although, in the second ease, it may have the effect of facilitating 
the enforcement of the local law. The Legislature cannot do
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indirectly what the decision ill In re Heffcriian v. Hudson’s Buy 
Co. (1917), 39 D.L.R. 124,29 Can. Cr. Cas. 38,10 S.L.R. 322, de
clared that it cannot do directly. To put the case broadly, it 
cannot, under the pretense of legislating to promote temperance 
in Saskatchewan, pass laws which, in reality, are meant to pro
mote temperance in another country or another Province, by 
preventing or hampering trade in liquor between Saskatchewan 
and such other country or Province.”

The question therefore is: Are the provisions impeached in 
this action in their true nature and character directed towards 
the prohibiting or regulating of the liquor traffic within the 
Province, or are they a direct attempt to regulate the traffic 
in liquors between Saskatchewan and the United States or one of 
the other Provinces t

The legislative intention with which an Art is passed must 
lie determined by the terms of the enactment itself considered 
with reference to the subject matter thereof. The purpose of 
the amendments of last session is, therefore, to he found in the 
language used considered in its relation to the provisions of 
the main Act. In considering the amendments we must bear in 
mind the terms of sec. 102, which reads as follows. [See judg
ment of Haultain, C.J.S., p. 3.]

In dealing with a similar provision of the Manitoba Act, 1900, 
ch. 22, in the License Holders’ case, supra, their Lordships, at 
p. 80, said:—

‘‘Now that provision is as much part of the Act as any other 
section contained in it. It must have its full effect in exempting 
from the operation of the Act all bona fide transactions in liquor 
which come within its terms.”

Section 102 is a clear expression of legislative intention, and 
the impeached provisions must lie construed in the light of that 
intention.

We will consider first the amendment requiring all warehouses 
in which liquor is kept for export to lie located in cities having 
a population of 10,000. This provision undoubtedly affects the 
export traffic in liquor. Purchasers from the United States, or 
other Provinces of Canada, instead of being able to obtain liquor 
at places near the boundary, must, under the amendment, obtain 
the same from Regina, Moose Jaw, or Saskatoon. The carrying 
on of business is, therefore, rendered more inconvenient by the 
amendment, but is this inconvenience a direct attempt to regulate 
the export trade f

Considering that the plaintiffs had four warehouses at widely 
different points in the Province, and considering the admission 
of fact on record, “that there are a number of other export
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liquor dealers carrying on business in the Province,” each having 
doubtless numerous warehouses, it seems to me that the Legis
lature may well have taken the view that the wide distribution of 
export liquor warehouses throughout the Province made it diffi
cult, if not impossible, for those charged with the enforcement 
of the Liquor Act to prevent liquor sold for export from getting 
into illegitimate channels on its way to the boundary line, and 
that, for the purpose of lessening the opportunities for violating 
the Act and the more efficient enforcement of the same, the 
number of places from which the export traffic might be carried 
on should be lessened. In my opinion, this is a reasonable con
clusion to draw from the provisions in question, considered in 
relation to the whole Act and in view of the legislative intention 
set out in sec. 102.

Sections 49a and 49b do not prohibit the export traffic. Those 
engaged in the business may still continue to carry it on, and 
although their customers may find it more inconvenient to obtain 
the liquor, that inconvenience, in my opinion, is merely an in
direct and incidental result of legislation directed toward pre
venting infractions of the Act in Saskatchewan.

Section 49 (1), which prohibits any one keeping liquor in 
Saskatchewan elsewhere than in a dwelling house, unless other
wise provided, is, in my opinion, valid legislation, if it does not 
apply to liquor kept in a bonded warehouse under license from 
the Dominion Government. To control the liquor traffic in 
Saskatchewan the Legislature must have the right to say where 
liquor shall be kept and in what manner it shall be sold. Liquor 
kept for export is none the less liquor in Saskatchewan, and in 
my opinion the Legislature was well within its rights when it 
enacted that liquor kept for export shall be kept only in cities 
having a population of 10,000. .

The next provision is 49c. Assuming that this section means 
that which the Liquor Commission evidently thought it meant, 
namely, that liquor sold in Saskatchewan for export in the Pro
vince should only be transported in the Province by a common 
carrier; by rail or water (and this really means by rail, for there 
is no common carrier transporting by water in any of these three 
cities), it is, in my opinion, an attempt to directly regulate the 
carrying out of a transaction which has its beginning in Sas
katchewan and its end in some other Province, or in a foreign 
country. This the Provincial Legislature cannot do, for such 
legislation “touches by its immediate and direct operation those 
outside of the province.”

The power of the Legislature to directly regulate transactions 
“merely of a local or private nature,” is limited to those which
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have their beginning and their end within the Province. This is 
made clear by the language of the Privy Council in Citizens In
surance Co. v. Parsons, supra, where, in defining the scope of the 
power of the Dominion Parliament to legislate for “the regula
tion of trade and commerce” exclusively assigned to it, their 
Lordships, at p. 113, (7 App. Cas.), said:—

“Construing therefore the words ‘regulation of trade and 
commerce’ by the various aids to their interpretation above sug
gested, they would include political arrangements in regard to 
trade requiring the sanction of parliament, regulation of trade 
in matters of inter-provincial concern, and it may be that they 
would include general regulation of trade affecting the whole 
dominion.”

1 adhere to the view I expressed in R. v. Waller (1921), 60 
D.L.R. 557, at pp. 562, 563, 34 Can. Cr. Cas. 312, 14 S.L.R. 237, 
namely :—

“The right to keep liquor in Saskatchewan for export to a 
foreign country or to other Provinces implies a right to make a 
sale of it, to deliver it and to receive the purchase price thereof 
in this Province.”

To this I would add, the right to have the liquor transported to 
the boundary of the Province on its way towards its destin
ation.

Had it been made to appear that the usual mode of transport
ing liquor sold for export—which, as the record shows, was by 
automobile—had, by reason of the speed which automobiles can 
attain, facilitated infractions of the Act, and rendered the de
tection of these infractions more difficult, and had the prohibi
tion in respect of transport been limited to carrying by automo
bile, it may be that such legislation could have been upheld upon 
the principle upon which 1 have held that sec. 49b. can be sup
ported. But where, instead of limiting the prohibition to that 
mode of transport which may actually have facilitated infractions 
of the Act, the Legislature prohibits all modes of transport save 
by common carrier by rail, regardless of other modes which may 
not lend themselves to breaches of the Act, the only reasonable 
conclusion at which we can, in my opinion, arrive is, that an at
tempt was being made to regulate inter-provincial and foreign 
traffic in liquor. However meritorious the abolition or regulation 
of such traffic may be, it can only be lawfully enacted by the 
Dominion Parliament.

I am therefore of opinion that sec. 49c., assuming that it ap
plies to liquor sold bona fide for export, was beyond the power 
of the Provincial Legislature to enact. From the language of 
the statute, however, it seems to me questionable if that section
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was ever intended to apply to the export trade. It does not ex
pressly apply to liquor sold for export, it simply applies to 
“other liquor.” As I have pointed out, if the section applies to 
the transport of liquor bona fide sold for export, it directly af
fects the carrying out of such a transaction. But sec. 102 ex
pressly declares that the provisions of the Act shall be construed 
as not affecting or being intended to affect bona fide transactions 
in liquor between a person in Saskatchewan and a person in any 
other Province or in a foreign country. The only way by which 
effect can, in my opinion, be given to sec. 102 is, by holding that 
the words “other liquors” in sec. 49c. were not intended to in
clude liquors bona fide sold for export. To this conclusion I 
think we are driven by the language of sec. 102.

With respect, therefore, to the provisions impeached in the 
statement of claim, I hold them to be valid or invalid as herein
after set out.

1. Section 4 of ch. 70, 1920 (Sask.). Valid to the extent 
necessary for the proper enforcement of the Act.

2. Sub-sections 2 (a) and (h) and sub-secs. (3) and (4) of 
sec. 11, as amended by sec. 8 of ch. 70 of 1920. Valid.

3. Section 12, as amended by sec. 9 of ch. 70 of 1920. Valid 
with the exception of the clause requiring that a written return 
with particulars of every sale made shall be given to the chief 
inspector or other person named by him prior to delivery of the 
liquor. In my opinion, unless someone in the city in which the 
warehouse is situated is authorised to receive the return, the de
livery of the liquor cannot be held up until the return reaches 
the officer in some other city.

4. Section 49a., as amended by 1921-22, eh. 76, sec. 5. Valid. 
Sub-sec. 3 of sec. 38, as amended by 1920, ch. 70, sec. 22, is reason
able, and in my opinion necessary for the proper enforcement of 
the Act.

5. Section 49b. Valid, except sub-sec. (2), which prohibits the 
plaintiff company from storing and keeping in its warehouse 
liquor belonging to others.

As the plaintiffs have this right under their charter from the 
Dominion Government, and as 1 am unable to see that the ware
housing of liquor the property of others is calculated to lead to 
infractions of the Act to any greater extent than the keeping 
of plaintiffs’ own liquor, the sub-section cannot, in my opinion, 
be said to be necessary to the proper administration of the Act.

6. Section 49c. Invalid in its present wide form, in so far as it 
applies—if it does apply—to the transportation of liquor bona 
fide sold for export.

I would therefore allow the appeal in respect of the provisions
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Sask. which I have held invalid, and would dismiss it in respect of the 
c A others. As the appellant company fails in the great majority of 
. ‘ *. the provisions impeached, there should be no costs of appeal. 

Canada Turgeon, J. A. :—The trail judge points out in the course of his 
Dhu;h Ltd. jU(]gment (1922), 66 D.L.R. 815 at p. 816 that the issues raised 
Att’v-Gfn’i. in this action will likely cease in the near future to have any hut 

of Sah- an academic interest on account of certain legislation under eon- 
katchf.wan. 8j(ierati0n the Parliament of Canada. 1 agree with him in 
TnrRonn, j.a. this respect, and the position is even clearer to-day than it was 

when his judgment was written, as the legislation in question 
has since passed both Houses of Parliament and now awaits only 
the assent of Ilis Excellency the Governor-General to become ef
fective. It provides for the total abolition of the export trade in 
liquor, and thereby settles definitely a question which in recent 
years has been the subject of resolutions of the Legislative As
sembly of Saskatchewan and of restrictive measures on the part 
of the Provincial Legislature. Incidentally it may be pointed 
out that the fact that Parliament has enacted this anti-export 
law without its validity being called in question by anyone and in 
pursuance of the aforesaid resolutions of the Legislative Assem
bly itself, which requested Parliament to do this very thing, 
serves to throw some light upon the matters now before us. It 
seems clear that the power to legislate upon the matter in ques
tion l»elongs exclusively to the Parliament of Canada under the 
powers conferred upon it by No. 2 of the clauses enumerated in 
see. 91 of B.N.A. Act. Citizens Insurance Co. v. Parsons, 7 App. 
Cas. 96. Such being the case we have the starting point, that 
legislation in pari materia is entirely beyond the powers of the 
Provincial Legislature.

This appears to me to bring us at once to a clear understanding 
of the flaws which are to he found in part, at least, of the provin
cial enactments under examination in the case at Bar. When 
consideration is given, as it must be given, to the conditions which 
existed at the time the legislation was passed and which the legis
lation was intended to remedy, such as the location of export 
liquor houses near the United States boundary and the carrying 
on of export traffic across such boundary, we are able to discover 
whether the subject matter of the legislation is within the power 
of Parliament or of the local Legislature.

It does not seem even to have been denied that certain portions 
of this legislation were not, in fact, intended to put an end to the 
exportation of liquor to the United States. The trial Judge in 
his judgment expressly justifies its validity on the ground that 
it was so intended and that such intention was a laudable one. 
Ilis Lordship describes conditions along the boundary line which
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in his opinion made it desirable that the traffic in question should Sask. 
be stopped. But the discovery of a proper matter for legislation
within any portion of the territory of Canada does not, by itself, ___
solve anything from a constitutional point of view. You have Canada 
the condition which calls for legislation ; you must still ascertain ’t, 
whether the power to legislate lies at Ottawa or with the Provin- Att’y-Gen'l 
eial Legislature. OF Sas*

Having said this much I will now, as briefly as possible, in view KAT< m" Ay- 
of the academic character which intervening federal action lias rurgcun.j.A. 
given to this litigation, indicate those portions of the legislation 
under review which, in my opinion, are ultra vires of the Pro
vincial Legislature, either as constituting a partial prohibition 
of or an undue interference with export trade between Sas
katchewan and other Provinces or foreign countries.

All this legislation is in the form of amendments to the Sas
katchewan Temperance Act, an Act designed to promote temper
ance within Saskatchewan by restricting and regulating tran
sactions in liquor and the use of liquor within the limits of the 
Province. (See sec. 102.) Such an object is within the legiti
mate scope of provincial legislation, provided the Legislature 
takes care to confine itself within the limits set for its activities 
by the Judicial Committee of the Privy Council in Att’y-Gen’l of 
Manitoba v. Manitoba Licence Holders’ Ass’n. [1002] A.C. 73. 
where the following passage is found at p. 78 :—

“It is not incompetent for a provincial legislature to pass a 
measure for the repression or even for the total abolition of the 
liquor traffic within the province, provided the subject is dealt 
with as a matter 1of a merely local nature’ in the province, and 
the Act itself is not repugnant to any Act of the Parliament of 
Canada.” .

In order to ascertain whether the legislation objected to by 
the appellants in this case is ultra vires, the Legislature as going 
beyond the field of action thus measured off for provincial juris
diction. we have hut to bear in mind the test provided by the 
Judicial Committee in the recent case of R. v. Sat. Bell Liquors 
Ltd., 65 D.L.R. 1.

“In their Lordships’ opinion the real question is whether the 
Legislature has actually interfered with inter-provincial or with 
foreign trade.”

Read in the light of this test, the following provisions seem 
to me to go beyond the powers of the Legislature and to encroach 
upon the matters reserved exclusively to the Parliament of 
Canada.

(1) That part of sec. 49b (1) as enacted by sec. 5 of eh. 76 of 
the statutes of 1921-22, which provides that export liquor ware-
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houses shall be located only in cities having a population of not 
less than 10,000 people. This provision, read in conjunction with 
the rest of the Act, would prohibit the exportation of liquor from 
any point in the Province, excepting only the cities of Regina, 
Saskatoon and Moose Jaw, to another Province or to a foreign 
country. It is an attempt to do for the whole of the Province, 
excepting these three cities, what the Court decided in Hudson 's 
Bny Co. v. Heffernan, supra, the Legislature cannot do abso
lutely. This provision appears even to go expressly beyond the 
scope of the main Act as set out in sec. 102, above referred to. 
I fail to see what it can have to do with transactions in liquor 
or the use of liquor within the Province. How can it he said 
not to interfere with inter-provincial or with foreign trade? It 
does not appear to he aimed at anything else. In my opinion 
this enactment is ultra vires.

(2) Section 49 (h), (1) and (2), are ultra vires in so far as 
they may be construed to prevent one exporter from having 
liquor on his premises which belongs to another.

(3) Section 49b (3) as enacted by sec. 5 of ch. 76 of the 
statutes of 1921-22, which relates to the removal of liquor from 
a liquor warehouse and make such removal conditional, in some 
cases, upon the consent of the provincial liquor commission. In 
my opinion this provision is ultra vires, as being an undue inter
ference with export trade.

(4) Section 12 of ch. 194 of R.S.S. 1920, enacted by sec. 9 of 
ch. 70 of the statutes of 1920. This section deals with a written 
return to be given to the chief inspector prior to the delivery of 
liquor for export. In my opinion this provision is ultra vires 
for the same reason as the provision last referred to.

(5) Section 49c of ch. 76 of the statutes of 1921-22 is objected 
to by the appellants on the ground that it interferes with the 
transportation of liquor for export. In my opinion this pro
vision is iutra vires in so far as it affects only the transportation 
of liquor within the Province. Reading the whole Act with the 
amendments and taking into consideration the restrictive pro
visions of sec. 102, it is doubtful to me whether the Legislature 
can be said to have intended to provide for anything else than 
transportation from one point to another within Saskatchewan. 
R. v. Western Wine & Liquor Co. (1917), 39 D.L.R. 397, 29 Can. 
Cr. Cas. 307. In so far, however, as this section may be construed 
to affect or to prevent the transportation of liquor destined for 
a point outside Saskatchewan, it is, in my opinion, ultra vires for 
the reasons that I have given in dealing with sec. 49h (1) above.

Section 4 of eh. 70 of the statutes of 1920 is also objected to. 
I think, however, that a misapprehension exists upon this point.
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In ray opinion this section refers only to “wholesalers” defined 
in the interpretation section of the main Act, and referred to 
particularly in secs. 38, 39 and 40 under the heading of “Whole
salers.”

In so far as the other provisions objected to are concerned I 
need only say that, in ray opinion, they are all infra vires the 
Legislature for the reasons given in R. v. Regina Wine d* Spirits, 
LUI, 65 D.L.R. 258.

The appeal should he allowed hut without costs and the 
judgment appealed from varied as above.

McKay, J.A., concurs with Turgeon, J.A.
Judgment below varied.

CHILI>8 v. FORFAR.
Ontario Supreme Court, Appellate Division, Meredith, C.J.C.P., Riddell, 

Middleton and Lennox, JJ. November J[, Mil.
Parent ax» child (§1—4)—Civil obligation of parent to support in

fant child—Moral obligation—Child maintained by other 
PARTY WITH PARENTS' KNOWLEDGE AND CONSENT—IMPLIED PRO
MISE to pay—Reasonable cost.

While there Is no civil obligation on the part of a parent to 
maintain his infant child there is an undoubted moral obligation 
to do so, and where another person with the knowledge and consent 
of the parent undertakes to discharge this moral obligation for 
him, there is an implied promise to remunerate him what is 
reasonable for such service.

[Latimer v. Hill (1916), 30 D.L.R. 660, 36 O.L.R. 321, applied.]

An appeal by the defendant Harold Forfar from the judg
ment of the County Court of the County of Oxford in favour of 
the plaintiff against the appellant for the recovery of $452 and 
costs in an action for money paid and the value of services ren
dered in maintaining a child of the defendants, who were hus
band and wife. Affirmed.

IV. D. M. Shore y, for appellant.
J. S. Duggan, for respondent.
Meredith, C.J.C.P.:—The judgment appealed against can 

be supported only by actual promise to pay, made by the 
male defendant to the plaintiff; and, of course, it should 
be enough whether expressed or tacit and whether made by this 
defendant himself or by another person authorised to make it 
for him : but it must be borne in mind that this defendant was 
under no legal obligation to pay for the maintenance of his child 
apart from an actual contract to do so.

Although the Legislature of this Province has recently, in 
line with some of the Poor Laws of England, made children in 
some cases liable for the support of their parents, there has never 
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been any law in this Province making parents liabje for the sup
port of their legitimate children. The Poor Laws of England 
arc not in force in this Province; and there is nothing in the 
Criminal Code of Canada purporting to create such a liability; 
and if there were it would be ineffectual, civil l ights being within 
the exclusive jurisdiction of the Provincial Legislatures. The 
Criminal Code applies only to cases in which the father or head 
of the family “is under a legal obligation to provide necessaries 
for any child . . . ;” and it may be that in other Provinces 
such a general liability exists; as there is in England in the Poor 
Lavs; and the law as it is in this respect in this Province is not 
without something to be said in its favour; child-farming is gen
erally against the interest of the child, of the parent, and of the 
public; families, homes, and home-ties, and direct paternal 
duties, rights, and powers are generally distinctly in the interests 
also of the child, the father, and the public.

In this case a tacit agreement is out of the question : the plain
tiff relies, and relies solely, upon an expressed agreement. If 
there were not an expressed agreement, then the plaintiff and his 
witnesses are unworthy of credit, and the testimony of the 
defendants should be accepted and given full effect.

The testimony for the plaintiff was an agreement with the 
female defendant, to which the male defendant was in no sense 
a party, that the female defendant should pay $2.50 a week for 
the child’s maintenance as a member of the plaintiff’s family, 
his wife being the female defendant’s sister; that that was 
rescinded soon after it was made, because the female defendant 
was unable to make the payment, and the male defendant would 
not pay anything; that a new agreement was then made in sub
stitution for the old one, and that that agreement was that noth
ing should l>e paid, but that the child should be given to the 
plaintiff’s wife and him.

The case of Latimer v. Hill, 35 O.L.R. 36; 36 O.L.R. 321 ; 26 
D.L.R 800; 30 D.L.R. 660, was very much discussed in this 
Court recently, first in this Division and afterwards in the other 
Division, without any one of the nine Judges before whom it 
was argued having even suggested that in this Province there was 
any legal liability apart from contract on the part of the father 
to maintain his child; or that he had not a legal right, notwith
standing his contract to the contrary, to the custody of his child.

The bargain, in this case, is thus stated by the plaintiff’s wife ;
“Q. 55. I understand there was a distinct bargain between 

you and the mother of the child, you were to be paid what they 
were going to pay the man in Englchart? A. Yes.

“Q. 56. Two and a half a week? A. Yes.
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“Q. 57. And that was distinctly agreed between you and 
Mrs. Forfar at two and a half a week? A. Yes.

“Q. 58. No doubt about it! A. No.
“Q. 59. Clearly expressed between you! A. Yes.
“Q. 60. Did your husband know about that? A. No, it 

was a bargain between her and I.• ••••••
“Q. 225. And the child was given alxmt ten days or two 

weeks after it was bom? A. I went to the hospital and got the 
mother and the child and brought them here.

“Q. 226. The father had nothing to do with the bargain? 
A. No.

44Q. 227. And, as far as you know, doesn’t know anything 
about it? A. Yes.• ••••••

44Q.261. I put it, she couldn’t pay you the board while you 
were keeping her and you made a new bargain in which she 
agreed to give you the child? A. When she couldn’t pay.

44Q. 262. And that is four or five vcars before the child went 
to Toronto? A. Yes.

“Q. 263. How can you claim anything for board if you 
made a new bargain?

44Mr. Ball: Is not that a question for His Honour?
44 A. When they gave us the child, and took her away, 

wouldn’t you expect board?
“Q. 264. You should have asked Mr. Ball that. You say 

the original arrangement was to pay $2.50 a week and she was 
unable to pay, and she arranged with you, you should keep the 
child for good? A. Yes.

“Q. 265. And that was made three or four years before the 
child was returned to Toronto? A. No, shortly after we had 
her.

“Q. 266. Then it would be seven or eight years before. ? A. 
Yes.

“Q. 267. This is correct, isn’t it? A. Yes.
“Q. 268. You are not going back on that? A. No.
“Q. 269. And you never asked her for money? A. No.”
A brother-in-law of the women, who was a witness for the 

plaintiff, gives this version of the matter as he says it was related 
to him by the female defendant :—

“His Honour: If he had had any conversation lie knows of? 
A. Mrs. Forfar told me she made an arrangement with Mrs. 
Childs to keep the youngster for so much a week, and her hus
band was no good and wouldn’t pay her anything, and she had
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to pay her own hospital bill, and she finally gave Mrs. Childs the 
youngster to keep, and she was finished with her husband.

“Q. 428. Was anything said about paying Mrs. Childs! A. 
She agreed to pay $2.50 a week and eouldn’t keep it up, and 
turned the youngster over to Mrs. Childs.”

And the plaintiff himself made his position in this action 
very plain, in these words :—

“Q. 527. There is no agreement to pay board after that? 
A. Certainly not, after. The youngster was given to us.

“Q. 528. You understood that? A. If 1 adopt a child 1 
don’t expect you or any one else to pay for it.

*‘Q. 529. Why didn’t you keep the child? A. I made this 
trip to Toronto and Mrs. Childs, and the child was left there at 
their request.

*‘Q. 530. I don’t see how you have any board and mainten
ance? A. I would sooner have the child than all the money 
lie has got.

“Q. 531. Why don’t you ? A. I was not the father of the 
child and guess he can keep the child.

“Q. 532. That is some explanation why you didn’t ask him 
for the money? A. I had Mr. Ball ask for it.

“Q. 533. Not until after the law trouble? A. Yes, because 
I expected Forfar was man enough to pay for it.

“Q. 534. You swore you adopted the child ? A. She gave 
ns the child.

“Q. 555. And that is the same reason why you didn’t ask 
for any board ? A. Certainly.

“Q. 535. I suppose that is consistent with the affidavit. In 
the affidavit filed in the law proceedings? It would be on the 
strength of that you made this statement in the affidavit that the 
child was given by her mother about ten days or two weeks after 
she was born. According to your evidence to-day you have been 
in error. It would be after her second visit. That is correct 
there? A. No. there ....

“Q. 536. Except as to time ? A. Yes.
“Q. 537. The child was given to you by the mother? A. 

Yes.
“Q. 538. And kept on that understanding? A. Yes.
“Q. 539. The father had nothing to do with that? A. The 

father only spoke to me on one occasion.
“Q. 540. As far as you are concerned he was no party to 

this arrangement? A. No.• •••«••
“Q. 582. And because you couldn’t get the child, you are
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going to make a demand for board! A. Simply ask him to pay 
for her keep.

“Q. .‘>83 And that is the reason you ask in this aetion! A. 
Certainly.

“Q. 584. Then in your statement of elaim it is untrue 
(para. 6) “that at the time the said Marion Forfar was brought 
to the plaintiff's home and was left with the plaintiff, the defend
ants had no home to whieh the said ehild eould lie taken nor 
means to support the said ehild, and the defendants then entered 
into an agreement with the plaintiff that he would be paid for 
the supiiort, maintenanee, and clothing of the said Marion For
far.” A. I never made that statement.

“Q. 585. The lawyer made it for you! A. It is not true. 
I didn’t make that statement. That ia not true.”

Whatever a juror might do sympathetically, it ought to lie 
obvious that he eould not eonseientiously find that there was ever 
any kind of actual bargain, expressed or tacit, on the part of the 
male defendant to pay the plaintiff anything: that any verdict 
in the plaintiff's favour must lx1 based upon a fictitious bargain 
created for the purpose of making him pay : but, though fictions 
in law have been invented to support actions, fictions in fact 
never have been and never can be.

The plaintiff failed to prove any kind of legal liability on the 
part of the male defendant to him, and distinctly proved that 
there never was any; so his action should have been dismissed 
except for the consent given by the defendant at the trial in these 
words :—

‘‘Q. 707. And you think you ought to pay them what is 
fair for the keep of it f A. Sure.

‘‘Q. 708. His Honour: What do you think is fair! A. I 
thought about $200.

“Q. 709. His Honour: For the whole time! A. Over and 
above what we had given them.”

In the face of this consent, I cannot understand why this 
appeal was brought : the consent is not to pay $200, but is to pay 
“what ia fair:” and, having regard to all the evidence, it cannot 
lie considered that the amount awarded is not “fair.”

Therefore I am in favour of dismissing this appeal.
Riddell, J.:—This is an appeal by the defendant Harold 

Forfar from the judgment of the County Court of the Countv of 
Oxford.

Mrs. Childs and Mrs. Forfar are sisters; the latter was a 
stenographer, earning $15 to $18 a week; marrying young, she 
found herself enceinte; she and her husband had no house, no 
provision for the eorning child. S!- told Mrs. Childs that her

21

Ont.

App. Div. 

Cllll.lt* 

Forfar.

Riddell. J.



22 Dominion Law Repohts. [67 D.L.R.

Ont. husband wanted to send the ehild, when it should be born, to a 
" ' friend’s at Englchart, and pay $2.50 per week for its support,
_ " but that she objeeted to the proposition ; and she asked her sister

Childs to stick to her, to help her.
f; The ehild was born in Toronto in 1911: the two sisters

n“>A*' arranged, shortly after its birth, to take the ehild to Woodstock, 
Hidden, j. to the plaintiff’s house, and did so. Mrs. Forfar desired to carry 

on her profession of stenographer and had to arrange aliout the 
baby. There is ample evidence justifying the finding of the 
learned ( 'ounty Court J udge, which I adopt :—

“1 find that the defendant Florence Forfar agreed to pay 
*2.50 a week to the plaintiff for the care of the said ehild soon 
after its birth ; but that she found she was unable to pay this 
amount, and then agreed that the plaintiff should keep the ehild ; 
and that the defendant Harold Forfar agreed to this arrange
ment, us the defendants were not keeping house, and Mrs. Forfar 
continued her work us a stenographer during the period for 
which the plaintiff claims for maintenance. ”

The appellant and his wife did not take up housekeeping 
until 1918; and then they had the wife’s father take the child 
away from the plaintiff ; and took her into their own house.

Til civ is no evidence of an express promise on the part of the 
defendant Harold Forfar to pay for the support of his infant 
ehild—and he seeks to avoid the judgment against him on that 
ground.

But, knowing of the arrangement made by his wife, and 
approving of it ,as he must lie held to have done, he must be con
sidered bound by what she agreed to. I am of opinion that, 
under all the circumstances, there was an implied contract on his 
part that, if he should take away the ehild under his paternal 
powers, he should reimburse the plaintiff for the maintenance of 
the ehild.

We cannot, indeed, apply the Children’s Protection Act of 
Ontario, R.S.O. 1914, eh. 231, see. 27—Ite Davis (1900), 18 
O.L.R. 384—but the Legislature there seems to indicate such a 
duty as I have indicated.

I am. however, of the opinion that even without this the plain
tiff should recover.

It is true that by the common law of England there is no civil 
liability on the parent to support his child, “unless, indeed, the 
neglect to do so should bring the ease within the criminal law:" 
per Cbckburn, C.J., in Bazeleg v. Forder (1868), L.R. 3 Q.B. 
539, at p. 565; ilortimore v. Wright (1840), 6 M. & W. 482; 
Vrmston v. New combe (1836), 4 A. & E. 899; Flack v. Tolle- 
mâche (1823), 1 C. & P. 5.
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It is also true that the statutory Poor Law of England, whieh 
imposed this duty, was not introduced into this Province—the 
statute of Upper Canada (1792), 32 Geo. III. eh. 1, by see. 6, 
expressly providing for the exclusion of “any of the Laws of 
England respecting the maintenance of the poor or respecting 
bankrupts. ’ ’

But certain duties arc imposed by the Criminal Code—sec. 
241. providing that any one “who has charge of any other person 
unable by reason . . . of . . . age ... to withdraw himself 
from such charge, and unable to provide himself with the neces
saries of life, is . . . under a legal duty to supply that person 
with the necessaries of life,” has been authoritatively interpreted 
as imposing upon a father the duty of providing necessaries for 
his young children: hex v. Lewis (1903), 6 O.L.R. 132, 7 Can. 
Crim. Cas. 261; hex v. Yuman (1910), 22 O.L.R. 500, 17 Can. 
Crim. Cas. 474. Section 241 of the present Code is in the same 
words as the original Code of (1892), 66 & 56 Viet. eh. 29. see. 
209. He might, indeed, be excused if lie had no means for the 
purpose: hex v. Yuman, supra; but the evidence here is to the 
contrary.

Moreover, to neglect to supply the child with necessaries 
would be an offence at the common law ; Russell on < 'rimes and 
Misdemeanours, 7th cd., vol. 1, p. 907—“It is an indictable mis
demeanour at common law to refuse or neglect to provide food 
or other necessaries for ... a child . . . unable to provide 
for and take care of himself, whom the party is obliged by duty 
. . . ’ to provide for.” See hex v. Friend (1802), R. & R. 20. 
And that the mere relation of father was enough to impose auch 
duty is indicated by Lord Russell of Killowen in heginn v. 
Senior, [1899] 1 Q.B. 283, at p. 292, which was approved in hex 
v. Lrw-is, 7 Can. Crim. Cas. at p. 269, 6 O.L.R. at p. 42.

However it would have been at the common law or elsewhere, 
both reason and binding authority shew it to be a duty now in 
this Province.

It is text-book law that when any one docs for another what 
that other might be legally compelled to do, both request and 
promise to pay are implied.

In the present case, the fact that the child which the defend
ant should legally have supplied with necessaries was, with his 
full knowledge and consent, supplied with them by the plaintiff, 
in itself provides in law all the elements of a contract.

The amount allowed is not too much on a quantum meruit. 
The appeal should be dismissed.

Middleton, J. :—While it is the law that there is no civil obli-
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gut ion on the part of a parent to maintain his infant child 
(Hawley v. F order, L.R. 3 Q.B. 559), bin undoubted moral obli
gation to do so makes it very easy to find an implied promise to 
remunerate any person who, at his request or with his know
ledge. undertakes to discharge this moral obligation for him : 
Latimer v. Hill, 35 O.L.R. 36, 26 D.L.R. 800, 36 U.L.R. 321. 30 
D.L.R. 660.

In this ease I think the trial Judge rightly found an implied 
promise to pay, and the appeal should be dismissed.

Lennox, J.:—I am of opinion that upon the facts appearing 
in this ease the plaintiff is entitled to recover. This is all that 
is involved in the appeal. As to the liability of a father for the 
care or support of his child independently of contract, express 
or implied, 1 refruin from the expression of an opinion.

Appeal dismissed.

IIKLA1R v. LA VILLE l)K HTF.. RONE.
Supreme Court of Canada, Idinpton, Duff, Anglin, Brodeur and 

Mignault, JJ. March 29, 1922.
Taxes ($ I E—45)—Toll bridge over navigable river—Grant from 

Crown of right to build bridge—Nature of bridge as being 
AX IMMOVABLE—RIGHT OF MUNICIPAL CORPORATION TO TAX—RlVEB 
SEPARATING MUNICIPALITIES—RIGHT OF MUNICIPALITY EXTENDING 
TO MIDDLE OF RIVER—Cities and Towns Act, R.8.Q. 1909, arts. 
5281 and 5282.

Under the Cities and Towns Act, R.S.Q. 1909, Art. 5281, a muni
cipal corporation has the right to tax immovables situated within 
its territory, and this right extends to the right to tax a bridge, 
built on piles across a navigable river, the ownership in the bed 
of which is in the Crown, and which divides one municipality 
from another. Th,e jurisdiction of the municipality extends to the 
middle of such river, and the bridge may be lawfully taxed as to 
the part within the municipality, the ownership of the bridge 
being in the person taxed and the bridge being an immovable by 
its nature and the permanency of its erection.

Appeal hv defendant from the judgment of the Court of 
King’s Bench reversing that of the Superior Court (Que.), which 
had dismissed an action by the respondent to recover the annual 
taxes imposed on part of a bridge between two municipalities. 
Affirmed.

./. O. Lacroix, K.C., and J. P. Belair, for appellant.
P. II. Germain, K.C., for respondent.
Idington, J.:—When due regard is had to the statutory defini

tions given the words used relative to what properties are tax
able within the powers of the respondent and to the terms of 
the statute under and by which the appellant owns the bridge in 
question, I can see no ground for the appellant’s pretensions 
herein. Nor do I see any ground for the final forlorn hope, as 
it were, set up here for the first time, that he does not know how
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much of the bridge property he is assessed for. Plainly he is Can.
assessed for so much thereof as lies within the bounds of the B(,
inunieipality which on that side next the river extends to the _1_1
middle of the stream according to the law laid down in the ease Bn ah 
of Maelaren v. Atl'y-den'l for Quebec, 15 D.L.R. 855, |1914] *•
A.C. 258,20 Rev. Leg. 248. g"K

The township boundaries in question there seemed to have been Row. 
definitely fixed by iron stakes placed on the respective hanks of An nTT" j 
the stream, hut the majority of this Court held that to include 
the land to the middle of the stream and the Court alsive main
tained that holding, notwithstanding many surrounding circum
stances tending to rehut that presumption of law.

And the assessment, according to the actual cadastral number 
is specifically declared by statute as sufficiently definite.

1 think the appeal should he dismissed with costs.
liver, J. :—1 concur in the dismissal of this appeal with costs.
Anoi.in, J. :—The plaintiff appeals from the judgment of the 

Court of King’s Kench reversing that of the Superior Court 
which had dismissed with costs the action of the res]>ondent 
municipality to recover the sum of #800 for annual taxes im
posed on a part of a bridge crossing the river Mille Isles, or 
Jesus, lietween Ste. Rose and Ste. Thérèse. This property is 
assessed as No. 425 in the cadastral survey of the municipality of 
Ste. Rose.

The appellant contests the validity of the assessment on four 
distinct grounds: (1) The bridge is not his property; (2) The 
bridge is not an immovable; (3) The bridge is not within the 
limits of tile municipality of Ste. Rose; (4) The assessment ex 
facie covers the whole bridge, of which a part is admittedly 
within the municipality of Ste. Thérèse.

By statute of Lower Canada of 1830 (ch. 56) James Porteous 
was authorized to erect the bridge in question as a toll bridge.
By sec. 3 of that Act the bridge and its dependencies and ap
proaches, including the toll house and turnpike to lie erected 
thereon, “are vested in Jas. Porteous, his heirs ami assigns for
ever.” The appellant is admittedly the assign of Jas. Porteous, 
and holds and enjoys all the rights in regard to the bridge for
merly belonging to Porteous. In view of the terms of the 
statute, 1 cannot regard it as open to question that the bridge is 
the property of the appellant, subject to such qualifications and 
restrictions upon his exercise of the rights of ownership as the 
statute imposes.

The fact that he has merely a right of servitude over the lied 
of the river presents no obstacle to his owning the structure of 
the bridge and its appurtenances.
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(2) Whether the bridge and its appurtenanees constitute an 
immovable is the only question which 1 regard as seriously de
batable. The taxing power is conferred by art. 5730 (R.S.Q. 
1909) of the Cities and Towns Act:

“5730. The council may impose and levy annually on every 
immovable in the municipality, a tax not exceeding two per cent, 
of the real value as shewn on the valuation roll. (3 Ed. VII., c. 
38, s. 474).”

There is no definition of the word “immovable” in the Cities 
and Towns Act. We, therefore, turn to the general law—the 
provisions of the Civil Code dealing with “The Distinction of 
Things”—to ascertain the scope of the term “immoveable.”

The following articles bear on this question:—
“375. Property is immoveable either by its nature or by its 

destination or by reason of the object to which it is attached, or 
lastly by determination of law.

376. Lauds and buildings (bâtiments) are immoveable by their 
nature.

377. Windmills and water-mills, built on piles and forming 
part of the building, are also immoveable by their nature when 
they are constructed for a permanency.

381. Rights of emphyteusis, of usufruct of immoveable things, 
of use and habitation, servitudes and rights or actions which tend 
to obtain possession of an immoveable, are immoveable by reason 
of the objects to which they are attached.”

“Buildings” (bâtiments) is not defined.
Although Littré defines bâtiment as “Any structure serving to 

house either men, animals or things” and adds “etymologically, 
a bâtiment is something which holds, receives .... a bridge is a 
construction and not a bâtiment” .... etc., the word “bati
ments” in art. 376 C.C. appears to he used in the wider sense of 
“constructions.” Thus in Baudry-Lacantinerie, Des Biens, No. 
26, we read of the word “bâtiments” in the corresponding article 
of the Code Napoléon, No. 518:—

“26. It is important to lie quite clear regarding the principle 
of immobilization which has its necessary but sufficient cause in 
the physical adherence of objects to the ground, in their incor
poration. In fact, this principle alone makes possible the solution 
of the difficulties met with in applying the law. The law has not 
defined a bâtiment; but given the principle that governs art. 518, 
this expression certainly includes all structures fixed to the 
ground by foundations or piles; and all those which are incor
porated with the ground and can be regarded as an integral part 
of the land itself, no matter whether they are above or below the 
surface. Thus, not only dwelling houses, bams, stores, but also
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bâtiments, shafts, galleries and other works necessary for the de
velopment of a mine, are immoveable by their nature.”

Laurent says (vol. 5, No. 409) :—
14The word bâtiment as used by the law must not lie taken in 

a restrictive sense. Everything that is attached to the soil, so 
as to make one thing with it, is immovable by nature.”

In Murray’s Oxford Dictionary, “building” is defined—“that 
which is built; a structure, edifice; a structure in the nature of a 
house built where it is to stand.” In Key. ex ret. v. Proprietors 
of the Xeath Canal Xavigation (1871), 6 Q.B. 707, 40 L.J. (M.C.) 
193, Blackburn, J., said that the word “buildings” in a taxing 
Act (1833, cli. 90, see. 33) would cover such a structure as the 
Hollmrn viaduct, which carries the main artery of London over 
Farrington St., but would not apply to a street paved and faced 
with stone work, which remains “land.”

The words 44bâtiments”—44buildings” in art. 376, C.C., may, 
therefore, be taken to mean “structures” and it follows that a 
bridge is over a river resting on piers is an immoveable by nature 
because it is a structure permanently affixed to the soil or bed 
of the river. This would certainly be the ease if the appellant 
were the owner of such soil or bed. The fact that he is not such 
owner but is merely entitled to a servitude or right to maintain 
the bridge upon it does not prevent the character of iminove- 
ability attaching to the Bridge. Demoloinbe, vol. 9, No. 128.

“It matters little,” says Hue (vol. 4, No. 9) “if the structures 
thus incorporated were built by the proprietor himself or by a 
third party.”

In Aubry & Rau, vol. II, No. 164, we read;—
44Bâtiments, or other works joined to the soil, are immovable 

by their nature, whether built by the owner of the land or by a 
third party, for instance, by a farmer, lessee or usufructuary; 
and this is so even in the case where the third party erecting 
the building has reserved to himself the right to destroy them 
when he has finished using them.”

The fact that the bridge is built on the bed of a river belonging 
to the Crown presents no difficulty. The statute declares the 
appellant’s ownership of it; and its attachment to the soil gives 
to it its character of an immoveable. l)einoloml>e, vol. 9, Nos. 
126-7 ; Hallos Code Ann., art. 518, Nos. 23-25.

As something analogous to a windmill or a water-mill—built 
on piles, specifically mentioned in art. 377 C.C., which should 
probably be taken to express a rule of general application of 
which the windmill and the water-mill are illustrations (Fuzier- 
Ilerman Code Civil, Ann. vol. 1, art. 519, No. 6), the bridge 
may possibly also be regarded as within the purview of that
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article and the corresponding article of the Code Napoléon, 
No. 519. But if the word “building” should be given the nar
rower meaning of a “structure in the nature of a house,” the 
presence in art. 377 of the words “and forming part of the 
building” (“ef faisant /tartie du bâtiment”) would probably 
exclude the bridge from its purview unlesS the conjunction 
“and” (et) should be replaced by the disjunctive “or” (ou)t 
the view taken of the construction of art. 519 C.N. (Hue. vol. IV, 
No. 13). On the other hand, if “building” should mean any 
“structure,” as I think it does, it would seem to he unnecessary 
to resort to art. 377 C.C.. since art. 376 would cover the case.

Moreover, the right of resting .and maintaining the bridge 
on the bed of the river, which the statute of 1830 undoubtedly 
confers, I think, vests in the appellant an interest in or right 
to the use of the bed or fond of the river in the nature of a servi
tude, which is declared by art. 381 C.C. to be an “immoveable.” 
The bridge itself, in my opinion, and the right to maintain it 
on the river bed would, therefore, appear to be taxable under art. 
5730 (R.S.Q. 1909) of the Cities and Towns Act.

(3) The combined operation of art. 5280 R.S.Q. 1909, arts. 
10 and 11, of the Charter of the Town of Ste. Rose (1918, ch. 
98), and art. 16 of the Municipal Code of 1916, puts it beyond 
all doubt that the territory of the Town of Ste. Rose extends 
to the middle of the River Jesus and includes the portion of the 
bridge shewn on the cadastral plan as No. 425. The case falls 
within art. 5281 of the R.S.Q. 1909, which confers “jurisdiction 
for municipal and police purposes” over the whole territory of 
the municipality, and not within art. 5282 which confers merely 
“police powers” over navigable or other waters lying in front 
of the municipality and applies when the municipal boundary 
does not extend to the middle of the river, as it does in this case.

(4) Finally, notwithstanding some apparent inaccuracy in the 
description of the cadastral lot No. 425, as given in the official 
registry of the county, and in the Livre de Renvoi Officiel in the 
Department of Crown Lands, the assessment is of the cadastral 
No. 425 and a reference to the cadastral plan produced in the 
record indicates that that number covers only the portion of the 
bridge lying within the municipality of Ste. Rose. Moreover, 
this defence was not pleaded and there appears to have been no 
inquiry at the trial as to the alleged inaccuracy of the cadastral 
description in the county registry office and the Department of 
Crown Lands. Had there been such ‘an investigation, it might 
have been demonstrated, as is probably the case, that the area of 
89 perches and 40 feet, mentioned in the description, comprises 
only the superficies of that part of the bridge which lies within
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the municipality of Ste. Rose. This ground of appeal, I think, 
should not be entertained.

The appeal in my opinion fails, and should be dismissed with 
costs.

Brodeur, J. :—In this ease the question to be decided is 
whether or not the town of Ste. Rose has the right to tax a bridge 
belonging to the appellant Bélair.

The bridge is constructed over the Rivière Jesus and joins 
the parish of Ste. Thérèse to the town of Ste. Rose. It appears 
that the bridge was built by James Porteous by virtue of an Act 
passed by the Legislature of Lower Canada in 1830. The present 
owner, Bélair, who has the same rights as Porteous, pretends 
that the town of Ste. Rose has no right to tax this bridge: Firstly, 
because it is not within the territorial limits of the town; Sec
ondly, because it forms part of the public domain; and Thirdly, 
the appellant alleges that if the bridge is taxable, the tax is 
imposed illegally because it covers the whole of the bridge while 
only a part of it is in Ste. Rose.

1. Is the bridge partly within the territorial limits of Ste. 
Rose? In order to answer this question, it is necessary to know 
if the municipality of the town of Ste. Rose extends to the 
middle of the Riviere Jesus.

The town was incorporated in 1918 by the Quebec Legislature, 
and sec. 1 of its charter states expressly that its territory shall 
be the same as that of the village of Ste. Rose. Now, the village 
of Ste. Rose was governed by the Municipal Code which says in 
art. 19 that the limits of a municipality bordering on a navigable 
or floating river shall extend to mid-stream.

Consequently, the territory of Ste. Rose is declared by its 
charter to be co-extensive with that of the former village of 
Ste. Rose.

But the appellant Bélair argues that by art. 5282, R.S.Q. 1909, 
in the Cities and Towns Act, the jurisdiction of a town bordering 
on a navigable river or stream extends to the middle of such 
river or stream for police purposes only, and that the town of 
Ste. Rose has not, by reason of this art. 5282, the right to tax the 
islands or the private properties in the Rivière Jésus.

This pretention would have some weight were it not for art. 
5281 of the same Cities and Towns Act, which declares that the 
corporation has jurisdiction over the whole extent of its territory 
for municipal and police purposes and for the exercise of all the 
powers conferred upon it. This latter article gives as broad a 
jurisdiction as possible to a town municipality and naturally 
includes the right to tax immovables situated within its terri
tory. Now the town of Ste. Rose, by the terms of its charter,
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includes one-half of the river; and, in consequence, it can exercise 
there all the powers conferred upon it.

Even if this art. 5282 stood alone in the Cities and Towns Act 
and did not re-affirm the provisions of art. 5281, it would still lie 
an interesting question to decide if the Act should lie interpreted 
as restrietivelv as the appellant suggests.

The words “police purposes,” which occur in this art. 5282, 
have in their ordinary acceptance a rather restricted meaning. 
We, ordinarily, associate them with the good order which peace 
officers must maintain; in many eases they refer to the political 
organization of a municipality in general and include orders 
made for everything that concerns the security and well-being 
of the municipality or its inhabitants. We have taken this 
expression from American municipal law where it is defined 
“such as arise ordinarily in the administration of the affairs 
of cities and towns in the exercise of their powers to promote 
the public health, convenience and welfare.”

Cyclopedia of Law, vol. 31, p. 503, Words and Phrases Judi
cially Defined, verbo: “Police purposes.” Sessions v. Crun- 
kilton (1870), 20 Ohio St. 349, 358.

To promote the well-being of a municipality it is absolutely 
necessary to levy taxes on the properties included within its 
limits or on the persons who benefit by its orders. And Tiedeman 
on Municipal Corporations, para. 254, says:—“The power of 
taxation is but one phase of the police power of the government.”

There is, therefore, only one possible answer to the question 
which is asked at the beginning of this paragraph, and that is 
that the bridge in question is partly situated within the territory 
of the town of Ste. Rose.

2. Does this bridge form part of the Crown domain!
To answer this question we must examine the Act of 1830, 

which authorised its construction.
It is built upon the bed of the river which belongs to the 

Crown. Rut is it incorporated with the soil so as to become 
part of the ground itself by right of accession? If this were so, 
the lied of the river and the bridge would be one thing and then 
the municipal corporation, which cannot tax the property of 
the Crown, would be unable to levy imposts upon the bridge.

The Act of 1830 merely authorised the person from whom the 
appellant acquired the property to place piles in the river and 
build a bridge upon them. This Act restricts the right pre
viously enjoyed by the public to make use of the river bed where 
the piles were erected, and of the river itself for purposes of 
navigation.

But the Legislature reserved to the Crown the ownership of
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the soil where the piles of the bridge were erected. When the Can.
bridge ceases to exist, the Crown will enter again into full j^T
possession and enjoyment of the ground at present covered by _LL
the piles. The Legislature give the enjoyment of a certain part Belaib 
of the river-bed, but the property in that same part of the river- La 
bod remains vested in the Crown. The right of enjoyment, nE gTE> 
therefore, becomes separated from the bare ownership, (art. Rose.
443 C.C.) This statute has given to Port eons and his repre- ,lr~ }
sentatives the right to build a bridge which the Act, in art. 3, 
declares to be their property. The bridge is an immovable by 
its nature because it is a bâtiment and was erected for a per
manency upon ground of which Porteous and his representatives 
have the enjoyment (arts. 376 and 377 C.C.).

Under the Cities and Towns Act the town of Ste. Rose lias 
the right to tax immovables belonging to private individuals.
It is unquestionable that this bridge, which is situated within 
the limits of the municipality, is an immovable, and that in con
sequence it can lie subjected to taxes even against a person who 
has only the enjoyment of the ground in which the piles arc 
fixed.

Demolombe in vol. 9, No. 128, discussing the rights of a person 
who is authorised to build under conditions similar to those with 
which we are concerned, says :—

“Furthermore, as a matter of principle, it is quite possible 
that a person who is not owner of the ground itself may never
theless be owner of an immovable built upon that ground : such 
is the right of superficies.

Now, this seems to be the nature of the right which results 
from a concession authorising an individual to build a factory 
on a navigable or floatable river, a sort of right of superficies 
which exists as long as the concession is in force. It is in aceord- 
anee with this principle that the Cour de Caen has held that 
fisheries, salt pits, etc., established under government concession 
on the seashore, form, as regards the cessionnaire in the relations 
of private law, immovable things, although the seashore itself 
forms part of the public domain.”

We have been referred to the decisions of this Court and of 
the Privy Council in the cases of Central Vermont Ry. v. Town 
of St. Johm (1887), 14 Can. 8.C.R. 288, and Township of Corn- 
wall v. Ottawa and New York Ry. (1916), 30 D.L.R. 664, 52 Can.
S.<\R. 466, 20 C.R.C. 96.

These decisions relate to statutes which prevented the taxation 
of railway bridges as such and. in consequence, are very different 
from the ease under consideration. We find in these decisions 
opinions which determine in a conclusive manner that these
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Can. bridges are immovable and were it not for the special laws which
Z~Z~ govern them, they could be taxed in the ordinary course of

‘ events.
Bei.air The Porteous bridge is not a part of the Crown domain. It 

is a property which, like all immovables l>elongiug to individuals, 
iir Ste. 18 susceptible ot taxation.
Rohe. 3. Is the tax illegal and does it affect the whole of the bridge /

il mm» j The bridge *s 8'tuated i*1 two municipalities, but bears only 
’ ‘ one cadastral number. The corporation of Ste. Rose can only 

tax the part of the immovable included within its territory. The 
valuation roll as made may be ambiguous, but uncontradicted 
evidence establishes the fact that only the part of the bridge 
situated within the municipality has been valuated. The tax is, 
therefore, legal and does not affect the whole of the bridge, but 
merely the part included within the territorial limits of the 
municipality respondent.

For all these reasons I am of opinion that the Court of King’s 
Bench was right in maintaining the validity of the tax claimed 
by respondent’s action, and that the appeal should be dismissed 
with costs.

Mignault, J. :—The Court of King's Bench, reversing the 
Superior Court judgment, condemned the appellant to pay the 
respondent $300 for municipal taxes imposed on the bridge 
known as Pont Bélair on the Riviere Jesus, opposite Ste. Rose, 
and the appellant appeals from this judgment. I shall examine 
very briefly his grounds of appeal.

In the first place, he says that he is not the owner of the 
bridge. Ilis pretension is that he has only the right to collect 
tolls, but that the bridge itself, like the river it crosses and the 
public road of which it forms a part, is a dependency of the 
public domain and is therefore not subject to taxation by the 
municipal authorities.

The appellant’s pretention would, perhaps, carry some weight 
were it not for the precise text of the Act of the Legislature 1830, 
eh. 56, which authorised James Porteous, the appellant’s auteur, 
to build this bridge. Article 3 of that Act specifically declares:—

“That the said James Porteous, his heirs and assigns, are 
clothed forever with the ownership of the said bridge and of the 
said tollhouse, barrier and other dependencies which may be 
erected on or near to the same, and also of all embankments and 
approaches of the said bridge and of all materials which may be 
from time to time obtained and provided to build, construct, 
make, maintain and repair it.”

And the same article adds that after the lapse of 50 years, 
Ilis Majesty, his heirs and successors, may take back the posses-
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sion and ownership of the said bridge, etc., on paying the 
value thereof. This, evidently, shews that the Legislature, the 
sovereign authority, granted to Porteous and his representatives 
the ownership of the bridge, and sinee the Crown may take back 
that ownership, on paying its value, the Crown must have 
parted with it. It is, therefore, useless to appeal to texts con
cerning the alienability of tbe public domain, for the Legislature 
ean, evidently, authorise such alienation and although the ap
pellant’s ownership may be a restricted ownership, sinee he is 
obliged to allow the public, on payment of tolls, to make use of 
the bridge, it is none the leas a true ownership.

The appellant's second pretension is that the bridge is not 
an immovable. I would like to know what the nature of the 
bridge is if it is not immovable, for it is certainly not a movable 
and it must lx? either movable or immovable. The word “bâti
ment” in art. 376 of the Civil Code has a broad meaning, and 
includes even a bridge such as that of the plaintiff. My honour
able colleague, Anglin, J., has discussed this question thoroughly, 
and expressed his conclusions in a convincing manner. I confess 
that the immovable nature of this bridge appears to me so evi
dent that I would have dispensed with such a discussion. In 
my opinion, there is no question of a servitude. The bridge 
is immovable by its very nature.

If the appellant only enjoyed the right to collect tolls, this 
would seem to me to he an immovable right (Dalloz 1865, 1. 
308). But the statute which he invokes confers upon him the 
complete ownership of the bridge, and to then ask the question 
as to whether this right of property affects an immovable or a 
movable is to solve the problem.

If the bridge is immovable, it is certainly subject to taxation. 
Article 5730 R.S.Q., which confirms part of the Cities and Towns 
Act, which applies to the town of Ste. Rose (saving the changes 
made by the charter of the latter) orders specifically that the 
council may impose and levy annually on all immovables within 
the municipality, a tax not exceeding 2% of the real value as 
shewn on the valuation roll. The Bélair bridge is, therefore, 
taxable.

The appellant’s third objection seemed to me more serious at 
the hearing. The Bélair bridge is described in the valuation roll 
as being No. 425 of the cadastre. In the parish (now the town) 
of Ste. Rose the cadastre gives special numbers to each of the 
bridges crossing the Rivière Jésus (I express no opinion on the 
question as to whether or not a bridge ean have a cadastral num
ber, since art, 2167 of the Civil Code only speaks of lots of 
ground, for in this case it is simply a question of determining 
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what the cadastre means by No. 425) and descril>es the bridge 
in question as follows:—

“Extract from the official book of reference of Parish of Ste.
Rose, County of Laval.
Bridges.

No. of lot : 425.
Owner: Joseph Placide Bélair.
Description: Crossing the Rivière Jésus from the south-east to 
north-west in a curving direction, situated partly in the Parish 
of Ste. Thérèse and partly in the Parish of Ste. Rose; bounded 
at one end, towards the south-east, by the Parish of Ste. Rose 
and to the other end. towards the north-west, by the Parish of 
Ste. Thérèse ; on one side, towards the north-east, and on the other 
towards the south-west, by the Rivière Jésus, and by an island 
which it crosses; containing one perch in width by 8 arpents, 
9 perches and 4 ft. in length, and containing eighty-nine perches 
and forty feet in superficies. (89-40).”

The official cadastral plan shews, under No. 425, the bridge 
which extends from the land to the island in the river, which 
island appears to be in the Parish of Ste. Thérèse, that is the 
parish which is opposite Ste. Rose on the other side of the 
Rivière Jésus. As we are concerned with the cadastre of Ste. 
Rose, the presumption would be that the bridge bearing this 
No. 425 is the part of the bridge situated within the limits of 
that parish. Mr. Longpré, mayor of the town and registrar of 
the county of Laval, said in his testimony that the part of the 
bridge which bears No. 425 is the part which is in Ste. Rose. 
By the description in the book of reference it seems to apply 
to the whole of the bridge, since it says that it crosses the 
Rivière Jésus from south-east to north-west in a curving direction 
and that it is situated partly in Ste. Thérèse and partly in Ste. 
Rose. Comparing this description in the book of reference with 
the cadastral plan, we see that what the plan shews as being 
No. 425 is only a part of the bridge, for the plan does not shew 
the other side of the river or the curve mentioned in the book 
of reference. According to all the presumptions the valuation 
roll only deals with the part of the bridge in Ste. Rose.

In his plea the defendant pretends that this bridge is errone
ously called an immovable, that it is neither more nor less than 
a toll bridge, entirely situated outside the limits of the muni
cipality; he does not raise the objection that it is partly within 
one municipality and partly in another. The appellant’s factum 
discusses the pretension made in the plea. Now, the town of 
Ste. Rose, according to its charter, 1918 (Que.), ch. 98, is the 
former village of Ste. Rose and its territory is the same (art. 10
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of the charter). The territory of the village of Ste. Rose, ac
cording to art. 19, para. 1, of the Municipal Code, extended to 
the middle of the river. I am convinced that the respondent’s 
valuation roll applies to the part of the bridge situated in 
Ste. Rose.

Since the hearing a supplementary factum, filed by the re
spondent, alleges that that part of the bridge situated in Ste. 
Rose has been identified at the registry office by the attorneys 
of the parties as l>eing of the exact length mentioned in the book 
of reference, 8 arpenta, 9 perches and 4 ft. The appellant, who 
also produced a supplementary factum, did not contest this 
statement. In these circumstances, being of opinion that none 
of the appellant’s pretensions is well founded, I do not believe 
that the record should be sent back to the Superior Court for 
the sole purpose of verifying a fact which appears to me to be 
sufficiently demonstrated by the proof already in the record, 
namely, that the respondent only imposed taxes on the part of the 
Rélair bridge situated within its limits.

I would dismiss the appeal with costs.
Appeal dismissed.

MACK v. BRASH.

Ontario Supreme Court, Appellate Division, Riddell. Latchford,.
Middleton and Lennox, JJ. November 1921.

Landlord and tenant (SIHD—110)—Distress—Landlord's authority 
to bailiff—Illegal seizure hy bailiff—Landlord's liability.

A landlord who authorises his bailiff to distrain the goods of 
his tenant for arrears of rent, is not liable for an illegal distress 
made by such bailiff unless he has in some way confirmed or 
ratified the seizure.

[Goldberg v. Rose (1914), 19 D.L.R. 103,Becker v. Riebold 
(1913), 30 T.L.R. 142; Carter v. Vestry of St. Mary Abbots Kensing
ton (1900), 64 J.P. 548; Burns v. Guardian of St. Mary, Islington 
(1911), 66 J.P. 11, followed.]

Appeal by plaintiff from a County Court judgment dismiss
ing an action to recover certain goods claimed by the plaintiff 
as his property and alleged to have been wrongfully seized and 
detained by the defendant. Affirmed.

The judgment appealed from is as follows;
“The defendant is the owner of a building in the city of Tor

onto, and certain persons, named Batchelor and Wilson were 
his tenants of part of this building. These tenants had pur-

Ont.
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Mack
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Brash.

chased some articles of office furniture from the plaintiff, and 
had placet! them in their office in the defendant's building. The 
tenants fell in arrear with their rent, and their landlord placed 
in the hands of firm of baliffs, Wood & Co., a distress warrant 
authorising them to distrain the goods of the tenants upon the 
said premises for the said arrears of rent.

The bailiffs entered upon the said premises and distrained the 
goods in question and took possession of them. The goods have 
not been sold, hut are still in the possession of the bailiffs. The 
plaintiff, who had received only #100 on account of the purchase- 
price of the said goods, demanded possession of the said goods 
from the bailiffs, alleging that they were his property; that the 
condition of the sale was that the property in them should remain 
his until paid for. The bailiffs refused to give up possession 
without instructions from the defendant. A letter was then writ
ten on behalf of the plaintiff to the defendant demanding posses
sion. but no reply was sent to this letter.

Subsequently, the defendant, upon being called up by the 
plaintiff's solicitors by telephone, referred them to the bailiffs, 
without either refusing or consenting to the delivery of the goods. 
Nothing further was done by the defendant. He gave no instruc
tions of any kind to the bailiffs apart from the distress warrant 
itself, took no part in the distress; and there is no evidence that 
he was on the premises when the distress was made, or that he 
had in any way interfered with the goods. It was contended on 
behalf of the plaintiff that the neglect or refusal of the defendant 
to instruct the bailiffs to give up possession of the goods was suffi
cient in itself to make hint responsible.

The law applicable may be found in Woodfall on Landlord 
and Tenant, 18th ed„ p. 600, set forth as follows:—

“In the case of an illegal distress, the action should be 
brought against the person actually committing the illegal act, 
and not against the landlord, unless it can be shewn that he 
expressly authorised the act or adopted and ratified it after
wards. of which his presence on the premises immediately after 
the committal of the wrongful act is evidence, though the mere 
receipt of the proceeds without proof of knowledge of the illegal 
act is not so.’’

In Halsbtiry's Laws of England, vol. 11, p. 204, para. 408, the 
law is set forth in similar language.

In Goldberg v. Hose (1914), 19 D.L.R. 703, a case decided in 
the Supreme Court of Alberta, it was held that “the landlord who 
has merely authorised a lawful distress for rent is not liable for 
the seizure by his bailiff of goods not subject to distress unless 
he has in some way confirmed such seizure.
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I cannot find anything upon the above statement of facta to Ont. 
justify me in holding that the defendant authorised the seizure Ap^^|T
or detention of the plaintiff’s goods, or that he ratified or adopted ___
it in any way. He apparently deliberately kept clear of inter- Mack 
fering in any way, probably relying on the bailiffs knowing their M"' K
business. It was stated at the trial that the bailiff who made the ___
seizure belonged to the firm of Wood & Co., who carry on busi- modeii, i. 
ness as bailiffs, and as such should know more about matters of 
this kind than the defendant.

For the above reasons, I think the action should lie dismissed 
with costs.

The point raised by the defence was that as a matter of fact 
and law the plaintiff had no lien on the goods in question. In 
view of my conclusion as to the other branch of the case, it is not 
necessary for me to determine that point."

J. P. MacGregor, for appellant, 
if. H. Ludwig, K.C., for respondent.
The judgment of the Court was delivered by 
Riddell, J. The plaintiff had sold, under the Conditional 

Sales Act, certain goods to Batchelor and Wilson, who were ten
ants of the defendant. The defendant issued his warrant to 
Wood & Co., as baliffs , . . Distrain the goods and chattels 
Batchelor and Wilson, the tenant," etc. Wood seized the goods 
mentioned and declined to give them up. The defendant did 
not direct Wood to give the goods to the plaintiff, and the plain
tiff sued the landlord in "detinue and trover." The trial Judge 
dismissed the action, and the plaintiff now appeals.

We may, I think, disregard the circumstances other than as 
set out above. There is nothing to indicate, much less to evi
dence, any ratification by the defendant of the seizure ; and the 
sole question is as to the liability of the defendant for the act of 
his bailiff.

The case of Gaunllelt V. King (1857), 3 C.B.N.S. 59 docs, in 
my view, support the contention that the landlord is liable if 
his bailiff seizes goods of the tenant which are in law exempt from 
seizure, and I do not think it was decided upon any ground of 
detaining goods illegally seized, as is suggested in Halsbury's 
Laws of England, vol. 11, p. 204, para. 409. I do not find Gaunt
lett v. King followed in any subsequent ease, and the law as laid 
down in Freeman V. ffother (1849), 13 Q.B. 780, seems to have 
been uniformly followed.

Beeler v. Riebold (1913), 30 Tinea L.R( 142, accepts the 
principle that the landlord is not liable in such eases without 
subsequent ratification, and the eases Carter v. Vestry of St.
Mary Abbotts Kensington (1900), 64 J.P. 548, and Sami v.
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Guardians of SI. Mary Islington (1911), 56 J.P. 11, take that 
law for granted.

The ease referred to by nn on the argument of Perring <(■ Co. 
V. Emerson, [1906] 1 K.B. 1, where the landlord was held liable 
will be found to depend upon the express provision of the statute 
(1888) 51 & 52 Viet. eh. 21, which, by see. 7, enacts that not only 
an uneertifieated bailiff, but also his employer, is liable in tivs- 
pass for any seizure. This was to prevent any distress by a bail
iff without the proper certificate.

I think the appeal fails and must be dismissed.
Appeal dismissed with costs.

PKTKR80N v. CV8HMAN MOTOR WORKS, I.TII.
Alberta Supreme Court, Appellate Division, Scott, C.J., Stuart, Beck,

11 y nd man and Clarke, JJ.A. June 99, 1999.
Principal and agent ($ IA—6a)—Sale of goods—Vendor contracting 

as principal—Breach of warranty—Liability of vendor for
DAMAGES.

A defendant who contracts with a purchaser as a principal, the in
voices being made in the defendant’s name, the lien notes stating that 
the ownership of the property is in the defendant, the purchase price 
living charged to the purchaser in the defendant’s ledger, cannot escape 
liability for damages for breach of warranty of the goods sold, on the 
ground that he is in fact merely an agent for the real vendor of the 
goods whom the purchaser had never heard of and whose ownership 
of the goods was carefully and deliberately concealed from the pur-

[Colonial Investment Co. v. Borland (1911), 5 Alta. L.R. 71; 
(1912), 6 D.L.R. 211, applied.]

Appeal by plaintiff from the trial judgment in an action for 
damages for breach of warranty of goods sold. Reversed.

J. F. Lymburn and Alex. Knox, for appellant.
Frank Ford, K.C., and S. B. Smith, for respondent.
Scott, C.J., concurs with Beck, J.A.
Shvart, J.A. :—In this case 1 agree with Beck, J.
Let me put what I think would lie a perfectly parallel ease. 

If a customer went into the shop of an incorporated company 
dealing in a certain article, say washing machines, and asked 
a clerk to supply him with one and the clerk suggested one of a 
certain make, and the customer, without seeing the article, de
cided to take it. Then the clerk said, “we can send this out to 
you but we need a written order,” and he then presented a paper 
to the customer to sign which the customer did, and the clerk 
said, “I must take this to the manager for his approval of the 
sale,” which he did, and the order was addressed to some com
pany unknown to the customer and not mentioned by the clerk 
as being in existence, and the customer did not notice to whom 
it was addressed and never had his attention directed to the
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matter at all. Then the manager places his signature as manager 
of this other company below a printed acceptance of the order 
with that other company’s name printed as accepting and the 
clerk hands a copy of the order so accepted to the customer who 
leaves and goes home. The machine is delivered. The company 
operating the shop then writes such letters and sends such an 
invoice as are in evidence here. The machine is worthless. It 
will not wash at all. Is it to be said that the shopkeeper, the 
company handling the machines, could turn round and say,4‘Oh, 
wc did not sell you this machine. We were selling only on com
mission as agents. Look at that order our clerk got you to sign, 
you ought to have read that order he presented to you and you 
would have seen that you were not dealing with us at all, but 
with somebody else altogether”f

For my part, I do not think such a position could lie legally 
taken. The rule as to holding a party to the contents of an 
agreement which he has signed may be somewhat stringent with 
regard to the ferma of the agreement, although even then it is 
not, I think, an absolutely invariable rule. Hut does the rule 
apply with regard to the party with whom he is supposed to lie 
contracting! There is no doubt in the world that the plaintiff 
thought he was contracting with the defendant company, that 
in taking the order as he did, Halverson allowed the plaintiff 
to remain under that impression, that in writing the letters and 
sending the invoice which they did without making any refer
ence to the Macdonald Co. or to their own position as merely 
agents of that company and in using the language of actual 
vendors, the defendant company confirmed that impression, 
and as a consequence established a privity of contract between 
themselves as principals and the plaintiff. Whether the Mac
donald Co. could have held the plaintiff bound is a question we 
need not consider. The sole question is, can the plaintiff hold 
the defendant company bound to him by a contract l»etween them. 
I think there was such a contract created by what occurred and 
that the written order was a mistaken embodiment of that con
tract through an error for which both Halverson and the de
fendant company were wholly responsible owing to their active 
concealment of what they were really trying to get the plaintiff 
to do, viz., to contract with another company altogether. If it 
were necessary, I should be prepared to treat the name, the 
Macdonald Thresher Co., as a mere alias of the defendants.

Nor am I impressed with any suggestion of hardship upon 
the defendants. They assumed the position throughout of im
portant business people, and spoke continually as if they were 
the vendors. It is entirely their own fault if their position of
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mere humble commission agents, which they now wish to assume, 
was not revealed to the plaintiff from the beginning, and whether 
they can have any recourse against the Macdonald Thresher Co. 
or not is no concern of the plaintiff.

Beck, J.A. :—This is an appeal by the plaintiff from the
_____ judgment of Tweedie, J., at the trial. The plaintiff alleges that

Works,"ltd. he purchased from the defendant company a tractor for the 
—— price of #2,600; and at the same time a tractor plow for the

,C ' J A price of #265, and that he paid for both ; that at the time of the 
purchase, he informed the defendant of the purposes for which 
he required these implements and was given certain warranties 
which were broken ; that the defendant admitted that the tractor 
was not up to warranty and agreed to supply another to the 
plaintiff in place of the one originally bought ; that the plaintiff 
returned the tractor in April, 1919, but the substituted tractor 
was not delivered till the end of June, which was an unreasonable 
delay ; that the second tractor failed also to come up to warranty. 
The trial Judge held generally that the plaintiff’s complaints 
about the tractor were well founded; but dismissed the action 
on the ground that the plaintiff had made his contract with the 
Macdonald Thresher Co., Ltd., and not with the defendant com
pany. The trial Judge consequently did not fix the amount of 
damages. Practically, the question and the only question we 
have to decide is with which of these two companies the plaintiff 
made his contract; then if the defendant company is liable, to 
fix the damages or order a reference.

The defendant company—the Cushman Motor Works of Can
ada, Ltd.—is described of Winnipeg, Manitoba. It was incorpora
ted by Dominion charter and had its head office at Winnipeg. Its 
manager, in 1919, was A. E. Donovan, who was succeeded by 
John Met agh, who, in 1919, had been accountant ; both lived at 
Winnipeg. In 1919, this company had a “transfer house" at 
Edmonton One J. A. Halverson was an expert in the. employ 
of the defendant company during 1919 and 1920. He lived at 
Edmonton. One Hoffman was the defendant company’s agent 
at Sedgewicl-. Alberta. In 1917, the plaintiff had purchased 
from the defendant company—there is no dispute alxmt this— 
a separator and engine, which had given him good satisfaction. 
In January, 1919, he wrote to the defendant company in regard 
to a tractor. On ounuary 30,1919, he received a letter from the 
defendant company saying that the defendant company’s expert 
would call and see 1 :m. On February 17, the plaintiff again 
wrote to the defendant company referring to his former letter 
and the reply thereto, and asking that the expert should examine 
the combination thresher he had bought from the company, as
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lie wished to see if he could make a trade for a tractor aud 
separator or turn the engine in as part payment on a tractor.

On February 20, the defendant company (per A. E. Donovan, 
manager) wrote to the plaintiff acknowledging his letter of the 
17th. He said “Our W. Halverson will lie round to see you
shortly..........We are pleased to tuclott circular of our tractor.
Should W. Halverson make terms with you, it will only lie 
necessary to take the engine hack, as your separator could lie 
mounted on its own wheels, &c.”

When giving evidence, the plaintiff said he had lost tile circular 
hut said that the circular “shewed the tractor and painted on 
the side in big letters was ‘The Macdonald tractor.' ” One of 
the exhibits is a catalogue of implements for sale by the defendant 
company which contains a picture of a Macdonald tractor, with 
lettering on two plates on the machine—one having the word 
“Macdonald" and the other the words, “Manufactured for 
I'ushman Motor Works of Canada, Limited.” The circular was 
probably the same in this respect. On cross-examination the 
plaintiff said that the words “exclusive agents" or “sold ex
clusively" (by) were in the circular referring to the Cushman 
Co.

Sometime towards the end of March, Halverson called on the 
plaintiff. The plaintiff already knew Halverson, for it was lie 
who had sold the plaintiff the maehinery in 1917. The plaintiff 
says that Halverson stated that he had been sent by the de
fendant company to make a trade for the engine liought in 1917 ; 
that after going into the matter it was agreed that the plaintiff 
should take a Macdonald tractor at *1,800: and also one three- 
Isittom tractor plow at *625, returning the engine and paying 
in money *1,650. Then the plaintiff says:—

“When the deal was made Mr. Halverson pulled a hook out 
of his pocket and pulled out a piece of paper and began writing 
on it and then he says: ‘Here, Peterson, sign this’; and I said, 
‘What is that!’; and he says: ‘This is the order for the tractor 
and the plows’; and I said, ‘All right’; and I signed it." At 
this point, in the course of the evidence, the order was produced 
and the plaintiff admitted his signature to it.

The order was a printed form, with printing and blanks on 
Imth sides, the blanks in which were filled out in the handwriting 
(with indelible pencil) of Halverson. The name of the addressees 
was printed as “The Macdonald Thresher Company, Limited, 
Winnipeg, Manitoba.” The order waa for “one 12.24 Macdonald 
tractor and one three bottom tractor plow with braker bottoms 
and rolling colters and extra share and ship to Sedgwick at 
once." The price was stated as “1650 and 1 20 H.P. Cushman
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Engine, F.O.B. Wpg. Men." The plaintiff's signature appears 
on the front anil the bark. The name ‘‘The Macdonald Thresher
Company Limited per............................. manager" appears in
print at the foot of a printed form of acceptance at the foot of 
tile order. The acceptance is dated March 31, 1919, and A. E. 
Donovan signs as manager,—though in fact he was manager of 
the defendant company. Presented with this order in the wit
ness liox the plaintiff’s evidence was as follows:—

‘‘(j. Did you read it over liefore yon signed itf A. No air; 
he told me it was the order for the tractor anil the plows and I 
didn’t think it was necessary to read it—it was just the order 
for the tractor and the plows.

The Court: You can read, I supposef A. Yes, not very good, 
you know. (j. lie told you what it was and he wanted you to 
sign itf A. Yes; he said it was the order for the tractor and the 
plows, (j. And you affixed your signature to the writing! A. 
Exactly.. . . Q. Was there anything said at that time by Halver
son aliout the Macdonald Threshing Co.f A. Absolutely nothing; 
no sir. Q. Did you know at that time that there was such a 
companyt A. 1 never beard of it; no sir. (j. You say you 
never beard of the Macdonald Thresher Co. A. I never heard 
of that company; no sir.”

This evidence must lie accepted inasmuch as not only was the 
plaintiff not cross-examined upon it, but it was stated before 
us u|ion the argument by counsel for the plaintiff, and, by the 
silence of counsel for tile defendant company, admitted that 
Halverson was present throughout the trial.

A day or two after signing the order, the plaintiff went into 
Sedgewiek and saw Halverson in the office of Hoffman, the 
defendant’s agent, and arranged with Halverson to have substi
tuted two lirakcr bottom and one stubble bottom for the three 
braker bottoms. Besides so arranging with Halverson, the plain
tiff wrote (March 27) to the defendant company referring to 
"Your agent, Mr. Halverson," and saying he was asking for 
this change.

On April 2 the defendant company wrote on their print cap
tioned paper to the plaintiff acknowledging his letter of March 
27, and saying they had made the change in the order as re
quested. They enclosed a copy of the ‘‘contract taken by our 
Mr. Halverson" and say that they will draw on the plaintiff 
through the Merchants Bank ‘‘as per enclosed.’’

The enclosure was an invoice showing the defendant company 
as the seller and the plaintiff as the buyer of :
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“1 12-24 Macdonald thresher .........................................
1 3 bottom tractor plow with two breaker bottoms

$1,800 Alta.

and one stubble bottom &c.
App. 1)1 v.

Pktkkkon

Terms: $650. S/Dft. & $1,000 Nov. 15, 1919. 
($415 to be allowed for 20 II.I*. Eng.).

Motor 
Works, Ltd.

Drawing on you at sight through the Merchants Dank; sent with BerkTï.A. 
two notes for signature.”

Asked as to his receiving the above mentioned letter, the 
plaintiff’s evidence was as follows:

“tj. That letter refers to the order form, ex. 3? A. Yes. Q.
That order form was enclosed with that letter? A. Yes. (j.
Did you read the order form when you got it back ? A. Not that 
I remember, no. (j. Did you notice the order form addressed to 
the Macdonald Thresher Co. ? A. No sir. (^. You didn’t notice 
that ? A. No sir.

Q. The Court : Did you know whether you got the same order 
back? A. I didn’t pay much attention to it, it was just a piece 
of paper, like a receipt for something, (j. Did you keep it in 
your possessionA. Well, it was by accident that I found it, 
yes. (j. You kept it right along? A. I laid it in the desk (? or)
1 gave to my children.”

This evidence must also be accepted for the reason already 
stated. The defendant company sent notes (lien notes) and a 
draft through the Merchants Rank at Sedgewick, as follows :—
Draft drawn by defendant company payable to the order

of the Merchants Rank, Sedgewick, at sight, for.......... $650
Lien note drawn on defendant company’s printed form,

payable to defendant eoinpany for................................. 115
Stated to be “given for 3 liottom tractor plow”; title to 

remain in the Cushman Motor Works of Canada, Limited.
Lien note drawn on defendant company’s printed form 

payable to “Macdonald Thresher Co.” substituted in 
typewriting for “The Cushman Motor Works of Canada,
Limited,” occurring in the printed form, for_______ 885

Stated to 1m? given for 12-24 Macdonald tractor ; title to 
remain in the Cushman Motor Works of Canada, Ltd.=$1,650 
Having received notice that these documents were at the bank, 

the plaintiff went into Sedgewick and went with Halverson to 
the bank. His evidence is as follows :—

“(j. Halverson was at the bank with you? A. Yes. Q. What 
took place at the time you signed the notes/ A. Well, I signed 
the notes, 1 don’t rememlMW how many, one note I remember, 
because I read it, this note here, it says pay to the Macdonald
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Co., and I asked Halverson, I says, ‘ What is this here, I have 
nothing to do with that company, all our dealing has been with 
the Cushman Motor Works’ and he said, ‘that is alright, you 
have nothing to do with that company, you have nothing to do 
with that. That company is entitled to some money, that is 
nothing to do with you, they are entitled to some money so we 
had to put it in that form.’ Then he read out the part where the 
Cushman Co. would hold a lien on the property until I paid it, 
and so I signed the note. Q. He pointed out this part did he, 
‘the title to and ownership of the goods for which this note is 
given shall remain at my risk in the Cushman Motor Works of 
Canada, Limited, until this note or any renewal or renewals 
thereof are fully paid, with interest.’ That was pointed out 
to you! A. Exactly. Q. Halverson pointed that out to you! 
A. Yes.”

Again this evidence must be accepted for the reason already 
stated. The draft and the notes in due course were paid.

There followed correspondence between the plaintiff and the 
defendant company and Halverson, running from April 16,1919, 
to September, 1920, in which the plaintiff assumed throughout 
that he had bought the tractor as well as the plows from the 
defendant company and in which there was not one word on 
the part of the defendant company or Halverson calculated to 
disabuse him of that idea. On the contrary, the defendant com
pany's letters recognise the position that it was in, from which 
the plaintiff bought the tractor; for instance, in a letter from 
the defendant company to the plaintiff, dated October 11, 1920, 
the expression is “regarding the Macdonald tractor purchased 
from us.”

This is all put beyond question by a letter dated December 30, 
1920, written by the defendant company to the Macdonald 
Tractor Co., in which they say;—

“We have again had a communication from Peterson and 
would strongly advise you to either write him direct or give us 
some authority to handle the matter from here. As already 
advised we have not mentioned your name in the transaction at 
all, feeling that if we had done so, it would have precipitated 
matters.” The relationship between the Macdonald Co. and the 
defendant company cannot alter the situation as it existed 
between the plaintiff and the defendant company. It is said 
and perhaps proved that the defendant company were only 
agents for the Macdonald Thresher Co. in selling its threshers. 
As to the plows, the defendant company was the principal and 
it will be remembered that the separator which the defendant 
company took back on account of the combined price of the
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tractor «ml plows had hern sold as principal by the defendant Alt*- 
company, and that in making the bargain the Macdonald apiTdit. 
Thresher Co. was not mentioned. _!_

The plaintiff, in unwittingly signing an order, created no Prmso* 
contract with that company. Sufficient support for this pro- yr,^'ulx 
position will be found in the authorities quoted in Colonial In- Motor 
vfilment Co. v. Borland (1911), 5 Alta. L.R. 71; (1912), 6 Wonts, Ltd. 
D.L.R. 211, 5 Alta. L.R. 71, at p. 95; and see Jodis v. Porte curiê-; a 
(1915), 23 D.L.R. 713, 8 Alta. L.R. 489.

I find then, as a fact, that the plaintiff’s contract was with 
the defendant company and not with the Macdonald Co.

The plaintiff has proved that he is entitled to damages for 
breach of contract. The trial Judge has so found and it is 
impossible to disturb his finding. The trial Judge was of opinion 
that the plaintiff was entitled to damages to the amount of 
lietween #2,000 and #3,000; but the plaintiff, although appar
ently entitled to a larger sum, seems ready to accept a return 
of the amount paid with interest.

The damages calculated in this basis would be as follows:—
Price of tractor, #1.800; price of plows, #265; exchange for 
draft, #1.65; freight, #50; total, #2,116.65.

Allowance for interest from April 10, 1919, at the rate which 
the notes bear, viz., 10(7 approximately, #639.35; total, #2,756.

I would, therefore, give judgment for the plaintiff with dam
ages to the amount of #2,756, with costs, and allowing the appeal 
give the plaintiff the costs of the appeal. This will leave the 
machinery at the disposal of the defendant company, if they 
see fit to remove it within two months from this date. Probably 
the parties may make some arrangement about it.

Hyniiman, J.A., concurs with Beck, J.A.
Ci.arke, J.A.:—With some hesitation I concur in the result 

reached by the other mendiera of the Court. The relief claimed 
by the plaintiff is damages for breach of warranties mainly those 
enacted by the Farm Machinery Act, 1913 (Alta.) 1st sess., eh.
15, and not for any warranty in the written order of March 27,
1919, which does not contain any.

The person liable for breach of the statutory warranties is the 
vendor or seller. The written order does not use the words 
“sell” or “buy,” it is an order to the Macdonald Co. to supply.
Without more, this order would no doubt lie construed as an 
order for sale and purchase, but I think it is open to shew that 
in fact the real vendor is the defendant and not Macdonald Co.
The latter company would be surprised if it were called upon to 
answer an action for breach of warranty in respect of the plows 
mentioned in the written order, which it never owned and had
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nothing to do with. Yet it would have no defence if the writing 
conclusively fixed it as the vendor. I think, upon the facts of 
this cane, it is not impossible to hold that the defendant was the 
real vendor, and contracted with the plaintiff as principal. The 
invoice was rendered in the defendant’s name. The notes given 
in April stated that the ownership of the tractor was in the 
defendant and the defendant was given the right under the cir
cumstances mentioned to declare the note due though made to the 
Macdonald Co.

The full purchase price was charged to the plaintiff in the 
defendant’s ledger account and credit given for the note to 
Macdonald after the date of its payment.

There was printed on the tractor the words, “Manufactured 
for Cushman Motor Works, Winnipeg, Can.” and in the agency 
contract the Macdonald Co. agrees to supply to the Cushman Co. 
an unstated number of tractors rated as 12-24 II.P., fully 
equipped, &e.

There is also the circumstances that the tractor referred to 
in the written order was replaced in the summer of 1919 by 
another tractor supplied by the defendant, and it is in respect of 
the second one the plaintiff’s present claim arises, it certainly 
was not supplied under the written order of March, 1919. The 
defendant refers to it in its letter to the plaintiff of October 11, 
1920 (ex. 30) as the “Macdonald tractor purchased from us.”

I would be letter satisfied if the Macdonald Co. had l>een 
joined as a defendant, but the plaintiff did not see fit to do so 
and the case must, therefore, l»e decided as between the present 
parties.

Appeal allowed.

KIJKO r. BACYZSKI.
Ontario Supreme Court. Appellate Division. Riddell. Latchford. 

Middleton and Moicat, JJ. Xovember j. 1921.
Contracts ( 8IIC—228 ) —Illegality—Public policy—Alleged illegiti

mate child—Born in wedlock—Contract of third party to 
support.

A contract by a third party to pay the mother for the support 
of a child which she claims to be the result of adultery with him 
while she was living with her husband is absolutely against public 
policy and public decency and cannot be enforced.

[Aylesford Peerage (1885), 11 App. Cas. 1; Burnaby v. Baillie 
(1849), 42 Ch. D. 282, referred to.]

An appeal by the defendant from the judgment of the 
County Court of the ( ’ounty of York in favour of the plaintiff for 
the recovery of $312 and costs. Reversed.

The action was based upon a promise or agreement said to
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have been made by the defendant, to pay for the maintenance of 
the plaintiff’s infant child, of which the defendant was. as the 
plaintiff alleged, the father, although the child «as bom in wed
lock, the plaintiff alleging that she had illicit intercourse with 
the defendant while she (the plaintiff) was living with her hus
band.

The plaintiff, although a married woman, sued in her uaiden 
name.

The action was tried by one of the County Court Judges with
out a jury; and judgment was given for the plaintiff for #.'12, 
calculated on the basis of #6 a week from the 1st July. 1920, until 
the date of the judgment.

C. P. Tisdale, for appellant.
S. J. Birnbaum, for respondent.
Riddell, J. The facts of the case are as simple as they are 

disgusting. The plaintiff, a married woman (who sues in her 
maiden name), says that she had, while co-habiting with her 
husband, illicit intercourse on many occasions with the defend
ant ; that she bore to him a child ; and that he agreed to pay 
her #6 a week for the support of the child.

At the trial evidence was given which convinced the learned 
County Court Judge that the facts were truly as set out above, 
and he gave judgment for the plaintiff for *0 a week from the 1st 
July, 1920, till the date of tire judgment, with costs. The defend
ant appeals.

We disposed of certain grounds of appeal upon the argu
ment : the first, viz., that the plaintiff surd in her maiden name, 
is obviously untenable. Any one, in law. is entitled to take any 
name which he can induce others to call him by. although such 
a course mav lie evidence of fraud: Da Boulag v. Du Boulny 
(1869), L.R. 2 P.C. 430; Cowley v. Cowley, [1901] A.C. 450. 
The second, that the alleged contract was void as against the 
Statute of Frauds, is equally untenable—the child might or 
might not live for more than a vear. All the rases from Peter 
v. Compton (1693), Skin. 353, 1 Sm. L.C., 11th ml. p. 316, down 
to It me v. Jennings, [1910] 2 K.B. 522. agree that such a ease is 
not within the statute—McGregor v. McGregor (1888), 21 Q.B.D. 
424 (C.A.), is a ruse not unlike the present.

It was contended that the evidence of the plaintiff should not 
have been rceeived to bastardise her child, and I agree. The 
many eases cited in Taylor on Evidence, 10th cd.. see. 950, and 
Wigmorc on Evidence, see. 2063—to which I add Xottingham 
Guardians v. Tomlinson, 2 C.P.D. 343, and Burnaby v. Baillie, 
42 Ch. D. 282, shews that, on grounds of public policy, neither

Ont.
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spouse van be allowed to give evidence of non-aecesa to prove the 
illegitimacy of the offspring. It is true that the rule as laid down 
by the eases does not go so far as to exclude the evidence given in 
the present case, but the same grounds of deeenfy, morality, and 
public policy are as valid in this case as in those.

I think, therefore, that it has not been proved by the admis
sible evidence that the child is illegitimate, and that the ordinary 
presumption of law must be applied, “jailer e«f quem'nuptiae 
demon»!rant"—a useful rule both in the civil, the canon, and the 
common law—see Hargrave V. Hargrave (1864), 9 Bcav. 652.

The result is that the defendant agreed to pay the plaintiff *6 
a week for the support of her legitimate child. Had the child 
been illegitimate, as contended by the plaintiff, there is respect
able if not binding authority for the statement that an agreement 
on her part to support the child would be no consideration in 
law: OoirAiirsf v. Laverock (1852), 8 Ex. 208. But primarily 
the obligation to support a legitimate child is in the father, and 
not the mother: Eversley on Domestic Relations, 3rd ed. p. 539. 
There is nothing to indicate that the plaintiff was liable to sup
port her child. I think, therefore, that the support by the plain
tiff of the child was consideration for the promise on the part of 
the defendant to pay. I can find no illegality in the consider
ation.

Were there nothing more in the case, we should have the some
what interesting but not wholly unprecedented result that if we 
should give effect to the contention of the plaintiff she would fail, 
but giving effect to the contention of the defendant he would be 
rendered liable.

But the whole story is so revolting as at once to indicate to 
any decent mind that there must be something illegal in the con
tract. Whatever might be the result were the case but one of :i 
third party agreeing with the mother to support a child, againsi 
whose legitimacy nothing could be aaid, I cannot but think that 
a contract by a third party to pay the mother for the support of 
a child which she claims to be the result of adultery with him 
while she was living with her husband, is absolutely agains' 
public policy, as it is against public decency. Such a contract is 
one which the Courts could not undertake to enforce.

For this reason (which was not argued before us or at th" 
trial) I would dismiss the action. There should be no costs to 
either party in this disgraceful affair.

LATCHroan. J , agreed in the result.
Middleton. J. :—I agree in the result, and desire only to add 

that I entertain some doubt as to there being consideration for 
the promise. Under the Criminal Code, the “parents’’ are liable
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to punishmc* t for failure to maintain the child. Sec Flint v. B.C. 
Pierce (1912), 170 N.Y. St. Repr. 1056. c A

Mow at, J. :—I think the appeal in this detestable ease should 
be determined only upon the ease and defence made at the trial.

The plaintiff a married woman and mother of the infant seeks 
to fasten liability upon the defendant, her paramour, by reason 
of an alleged promise to pay for the maintenance of the child.
But the child was born in wedlock, and this Court might well 
adhere to the salutary presumption that the child is therefore 
legitimate. Filiatio non potent probari. The mother should not 
have been allowed to state in the witness-box that the child was 
not that of her husband : Aylesford Peerage (1885), 11 App. Cas.
1; Burnaby v. Faillie, 42 Ch. D. 282. In any event her and all 
evidence as to its paternity is unsatisfactory and inconclusive.
The presumption cannot be displaced by a mere balance of pro- 
liabilities. Illegitimacy is not proved.

if then the child is legitimate, there is no consideration to 
support a promise to pay for its maintenance ; and the evidence 
also as to the promise is frail and fragmentary. The Illegitimate 
Children’s Act is not applicable to the facts here, but it is to be 
noted that the Act is confined to children not born in wedlock, 
and the Act must be taken to be declaratory of what was under
stood to be the common law.

It is not necessary for me to dissociate myself from the major
ity of the Court, who find that any promise was void as against 
public policy, but the appeal may well be allowed upon the 
ground I have stated.

Appeal allowed.

WILSON v. COQUITLAM.
British Columbia Court of Appeal, Macdonald, C.J.A., McPhillips and 

Eberts, JJ.A. January, 10, 1932.
New trial ($IIIB—16)—Fere—Destruction op building—Damages— 

Origin of fire—Evidence—Finding of jury perverse.
Where the evidence as adduced at the trial by the appellants is of 

such a nature and of such completeness contrasted with that adduced by 
the respondents, that the verdict of the jury for the respondents cannot 
be characterized as other than a perverse verdict, the Court will order 
a new trial.

[J?.y lands v. Fletcher (1868), L.R. 3 H.L. 330; FiUitcr v. Phippard 
(1847), 11 Q.B. 347, 116 E.R. 606; Vaughan v. Menlove (1837), 3 Bing. 
(N.C.) 468, 132 E.R. 490; Tubervillc v. Stampe (1697), 1 Ld. Ray
mond 264, 91 E.R. 1072; Jones v. C.P.R. (1913), 13 D.L.R. 900; 
McCler ont v. Kilgour (1911), 27 O.L.R. 306; (1912), 8 D.L.R. 148, 
referred to.J

Appeal by plaintiff from the judgment of Murphy, J. New 
trial ordered.

4—67 D.L.B.
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Macdonald,
CJ.A.

J. E. Bird, for appellant ; 8. 8. Taylor, K.C., for reapondent.
Macdonald, C.J.A. :—The plaintiff's case is that the fire which 

destroyed his premises, had its origin in the building of the de
fendants, and the contention of counsel for the plaintiff is that 
the doctrine of Rylandt v. Fletcher (1868), L.R. 3 H.L. 330, 
37 L.J. (Ex.) 161, is applieahle, and he complains that the trial 
Judge did not so instruct the jury.

The fire is alleged in the statement of claim to have originated 
through the negligent and improper erection and construction 
of a cooking range and its pipes, used by the chief of the fire 
brigade of defendants for domestic purposes.

If it were shewn that this allegation were true, no doubt the 
jury would have so found, hut there was evidence given for the 
defence tending to shew that the fire originated from sparks 
emanating from the flue or pipe of an adjoining building, anu 
on this conflict of evidence the jury found a general verdict 
for defendants. If the charge lie not open to objection the 
verdict, I think, must stand.

The trial Judge told the jury that the onus probandi was 
on the plaintiff to shew that the fin- originated from the de
fendants’ negligence or that of its servants. He referred to 
the common law and told the jury that under it the defendants 
would lie liable on mere proof that the fire originated in the 
defendants' premises, but that by statute 1774 (Imp.), eh. 78, sec. 
86, that state of the law had lieen changed and the onus of proof 
that the fire had not an accidental beginning was shifted to the 
plaintiff. This, it is submitted by plaintiff’s counsel was mis
direction. The section of the statute is as follows:—

86. “No action, suit or process shall hr had, maintained, or 
prosecuted against any person in whose house, chandler, stable, 
barn or other building, or, on whose estate any fire .... acci
dentally begin, nor shall any recompense lie made by such 
person, for any damages suffered thereby, any law usage or 
custom to the contrary notwithstanding.”

It has been held by the Courts of Ontario and the Supreme 
Court of Canada, that that statute is in force in Ontario, and 
as the laws of England have been declared to be the laws of this 
Province as and from November 19, 1858, it is in force here also 
as it appears not to have lieen altered by any statute of this 
Province.

A considerable number of authorities were cited to us at 
the Bar, but in most of them the statute had no application. In 
some it was suggested that it relieved the defendant of liability 
even for negligence. Fill iter v. Fhippard (1847), 11 Q.B. 347, 
116 E. It. 506, 17 L.J. (<j.B.) 89; Vixounl. Canterbury v. Att’y.-
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Gen’I. (1843), 1 Ph. 306, 41 E.R. 648. In the former ease, Den- 
nun, C.J., appear» to have thought that where the fire wan de- 
lilierately kindled it could not he «aid to have had an accidental 
l>eginning. The construction of the statute appears to depend 
upon what is meant by “accidentally began.” In my opinion, 
it means the beginning of the conflagration which has done the 
injury.

The fire that was kindled in the range is not the Are meant 
by the statute. Nearly every tire which hums in a house or 
building is deliberately kindled and is necessary to the well-being 
of the occupants. A fire so started may escape from the stove or 
fire-place in which it waa kindled and cause a conflagration, and 
if the Act is to he given a sensible meaning, it is the beginning 
of the conflagration which brought about the injury which is 
meant by the statute when it speaks of “accidentally liegan." 
This construction is, I think, borne out by what was said by 
two of the Lords Justices in M««prove v. Pandelu, 11919] 2 K.B. 
43, 88 L.J. (K.B.) 915. Although it would appear that Duke, 
L.J.. took a different view of it when he said, at p. 51 :—

“The question may some day lie discussed whether a fire 
spreading from a domestic hearth accidentally begins within the 
meaning of the Act, if such a fire should extend so as to involve 
the destruction of property or premises. I do not covet the task 
of the advocate who has to contend that it does.”

In all of the cases to which we have been referral, there was 
evidence of negligence. Negligence was pleaded and either 
proved or attempted to he proved by the plaintiff. In the case 
at Bar, negligence is pleaded and was attempted to be proved by 
the plaintiff, and I think the trial Judge was right when he told 
the jury that the onus of proof of that issue was upon the 
plaintiff.

The appeal should, therefore, lie dismissed.
SIcPim.UHH, J.A. :—In my opinion the case is one which calls 

for—a direction—that a new trial lie had between the parties, 
I'pon the evidence, without entering into details in respect there
to, the case présenta an overwhelming volume of testimony that 
upon the balance of probabilities the fire which caused the dam
age sued for originated in the fire hall of the respondents, and 
not from elsewhere. Now, what was the origin of the lire 1 As 
to that, it is clear that what would have been ordinarily a safe 
fire became unsafe because of the fact that there waa negligence 
upon the part of the respondents—in the stovepipe chimney— 
owing to the manner in which it waa installed. Not only was 
there evidence of negligence in the way the stovepipe was carried 
through the roof, but it was not in accordance with the require-

B.C.
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raents of a by-law of the respondents dealing with such matters.
The fire hall was the property of the respondents, and the chief 

of the fire brigade lived in the building and was in charge thereof 
in pursuance of his duty. The fire was lighted in the stove which 
was in a room occupied by the chief of the fire brigade, he being 
in occupation thereof in the discharge of his duty to the re
spondents. The fire broke out in the roof or attic of the building, 
and it is reasonable to say that it was caused by the defective and 
negligent manner of carrying the stovepipe chimney up from the 
stove into the attic and out upon the roof, one pipe being loosely 
slipped into the other, giving opportunity for cinders to fall 
upon the floor of the attic and a fire would be the natural result. 
This constituted evidence of negligence of the completest kind 
and there was advanced no evidence to meet this very probable 
happening, save the very improbable contention that the fire 
originated upon the roof of the fire hall by reason of sparks from 
the chimney of the building immediately adjoining the fire hall, 
namely, the hotel which was next door. This contention advanced 
by the respondents is most unreasonable and against the balance 
of probabilities and cannot be said to be supported by any reason
able evidence. In that the order of the Court is to lie a new trial, 
it is liest to refrain from canvassing the evidence in detail. This 
much can be said in general summary—that the evidence as 
adduced at the trial by the appellants was of such a nature and 
of such completeness, contrasted with that adduced by the re
spondents, that the verdict of the jury for the respondents 
cannot be characterised as other than a perverse verdict.

The case was not shewn to be one of accidental fire for which 
there would lie no liability. Where negligence is proved, liability 
follows. Lord Denman, C.J., in FUliter v. Phippard (1847), 11 
Q.B. 347, 116 E.R. 506. said at p. 356:—“for fires which acci
dentally begin are not fires produced by negligence.”

And at p. 358:—“that the clause in the Building Act respect
ing accidental fires cannot apply to such as are produced by 
negligence.”

(See Vaughan v. Mcnlovc (1837), 3 Bing. (N.C.) 468, 132 
E.R. 490.)

In TuberviUe v. Stampe (1697), 1 Ld. Raymond, 264, 91 E.R. 
1072:—“So in this case if the defendant’s servant kindled the 
fire in the way of husbandry and proper for his employment, 
though he had no express command of his master, yet his master 
shall be liable to an action for damage done to another by the 
fire, for it shall be intended that the servant had authority from 
his master, it being for his master’s benefit.”

In the present case it was a chimney fire and a defective chim-
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nry constructed in admitted non-compliance with the respond
ents’ own by-law, the presumption was, and in that the trial 
Judge, with great respect, went wrong in his charge to the jury 
that the Are was due to the default of the occupier of the fire hall, 
that is the respondents, until the contrary was proved. Hut 
that onus was not in the charge put upon the respondents, hut 
was put upon the appellants. (See Beequet v. MacCarthy 
(1831), 2 B. & Ad. 951, Lord Tenterden, C.J., at p. 958, 109 E.R. 
1396). It is clear under the law of England—and it is the same 
in British Columbia—that a man is liable for so negligently 
keeping his fire that the house or property of his neighlmur be
comes damaged thereby, further it is prima facie evidence of 
negligence when the faet is that the fire first broke out in his 
house, and that is the present case, and the case was not so pre
sented by the trial Judge to the jury. The respondents had in 
this case to meet that exact case, and the onus was, therefore, 
upon the respondents when that fact was shewn, and it was 
shewn by the appellants.

The respondents in not constructing the chimney in the manner 
required by the by-law—and they were called upon to oliey its 
terms, as were all the inhabitants of the municipality—com
mitted a breach of a statutory condition (as admittedly the by
law was (afro vires, i.e., within the statutory powers of the muni
cipality) and its breach imports negligence (and upon this point 
also, with great respect, the trial Judge erred in law in his charge 
to the jury) and gives a cause of action. See Groves v. Lord 
Wimborne, [1869] 2 Q.B. 402, 67 L.J. (Q.B.) 862, 47 W.R. 87; 
Brittania Merthyr Coal Co. v. David, [1910] A.C. 74, 79 L.J. 
(K.B.) 153; Butler v. Fife Coal Co., [1912] A.C. 149, 81 L.J. 
(P.C.) 97; Watkins v. Naval Colliery Co., [1912] A.C. 693, 81 
L.J. (K.B.) 1056; Jone» v. C.P.R. (1913), 13 D.L.R. 900, 30 
O.L.R. 331 ; Holborn Union Co. v. Vestry Jf St. Leonard (1876), 
2 Q.B.D. 145, 46 L.J. (Q.B.) 36, 25 W.R. 40; McClemont v. Kil- 
gour Mfg. Co. (1911), 27 O.L.R. 305; (1912), 8 D.L.R. 148.

The present case was not left in the way—that upon the evid
ence McKenzie v. Chilliwack Corporation, 8 D.L.R. 692, [1912] 
A.C. 888, 82 L.J. (P.C.) 22, was. There Sir Samuel Evans said, 
at p. 696:—“In their Lordships’ opinion the appellants in this 
case entirely failed to establish or to adduce any proof that the 
death of the deceased was in any way attributable to or materi
ally contributed to by any negligent act or omission on the part 
of the respondents.”

Here, we have positive evidence of the negligent act of the 
respondents in installing the chimney in a dangerous way and 
against the express terms of the by-law. The respondents must
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lie held to he liable for the eondition and state of its building, and 
the acts of the chief of the five brigade in charge of the fire hall, 
and where as here, there is evidence of negligence even apart 
from the terme of the by-law, the consequences of such negligence 
and damages therefrom may be properly visited upon the re
spondents. (Black v. The Christchurch Finance Co., (1894] 
A.C. 48, 63 L.J. (P.C.) 32.)

The case is one that entitles the appellants to have a new 
trial as, in my opinion, sulwtantial wrong was occasioned at the 
trial by the trial Judge misdirecting the jury, but even if 1 
should be wrong in this view, there should lie a new trial upon 
the ground that the verdict was against the weight of evidence, 
and such that a jury could not reasonably or properly find in 
truth, a perverse verdict upon the evidence as adduced before 
them.

It follows that, in my opinion, the appeal should to the extent 
of granting a new trial, he allowed.

Eberts, J.A., would order new trial.
New trial ordered.

REX v. MFHAtUi.
Ontario Supreme Court, Appellate Division, Meredith, CJ.O., Maclaren,

Magee, Hodgins and Ferguson, JJ.A. November 9, 1921.
Trial (|IA—1)—Conduct and disposal—Trial Judge going to jury

ROOM TO INSTRUCT JURY — CONSENT OF COUNSEL — WAIVER OK 
RIGHT OF PRISONER TO HE PRESENT—No SUBSTANTIAL WRONG OK 
MISCARRIAGE—CRIMINAL CODE. SECS. 943 AND 1019.

While it Is inadvisable for the trial Judge in a criminal action 
to attend the jury In the jury room after they have retired to con
sider their verdict, in order to answer certain questions as to which 
they are in doubt, and to give them further instruction, the fact 
that he has done so, taking with him the registrar and Court 
stenographer (counsel on both sides having declined an Invitation 
to attend) and the proceedings in the Jury room having been 
transcribed by the stenographer, does not entitle the accused to h 
new trial, the Judge having power under the Criminal Code to 
adjourn the Court to the jury room, and the privilege of the 
prisoner under sec. 943 of the Code to be present having been 
waived by his counse’ In any event there had been no sub 
stantial miscarriage under sec. 1019 of the Code.

[Rex v. Rogers (1903), 6 Can. Cr. Cas. 419, applied.]

Care stated by Mclock, C.J. Ex., before whom and a jury 
Wilfrid Meharg was tried at Hamilton, in October, 1921, upon 
an indictment charging him with the murder of Edward J. Whit 
worth on the 23rd December, 1920.

The prisoner was found guilty, and the case stated by th< 
Chief Justice was upon four questions of law arising upon the 
trial.
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Questions 1, 2, and 3 were us to whether eevtain evidence was 
properly admitted and as to whether there was non-direction or 
misdirection in the charge to the jury.

Question 4 was stated by the Chief Justice as follows :— 
“After the jury had retired to consider their verdict, they sent 
to me, while on the Bench, a memorandum in the following 
words “The jury wishes to know if the foreman of the jury can 
have a private hearing with the Judge or the Crown-Attorney 1 ”

“I submitted the request in open Court to the counsel for the 
Crown and for the prisoner, stating at the same time that there 
could lie no communication either by myself or the Crown-Attor- 
nev with the foreman of the jury. Thereupon the request was 
discussed by both counsel and myself, and by common consent I 
sent word to the jury that, if they desired it, I would visit the 
jury in their room, but that no communication could be held with 
the foreman only. The Registrar, who took this message to the 
jury, relumed with the message that the jury would appreciate 
it if I would go to their room, and I invited counsel on both sides 
to accompany me. Mr. Ballard, one of the counsel for the de
fence, suggested that I should go unaccompanied by either coun
sel, and I told them that I would do so. taking with me the regis
trar and the court stenographer. The three of us then proceeded 
to the jury-room, and the proceedings occurring therein are cor
rect ly set forth in the notes of evidence, as follows :—

“ Proceedings in jury-room :—
“Foreman: We weren’t just sure—I suppose I am allowed to 

tell you how many of us agree and how many do not agree.
“His Lordship: I cannot close your mouths ; you can take 

any course you like.
“Foreman: There is eleven of us agree in one thing and one 

is not agreed and he said if we stay here for a year he won’t 
change his mind.

“His Lordship : A ease of eleven very obstinate.
“Foreman: I think it is a ease of one obstinate man ; every 

man is entitled to—
“Juryman: I am the one man : I understood you to say if 

a juryman thought a man didn’t kill him and shoot him with the 
intention of killing him he could bring it in manslaughter.

“His Lordship : If you thought it was an accident.
“Juryman: Yes.
“Foreman: This is the thing, my Lord ; this gentleman 

agreed with me when I put the question that he thought that Me- 
harg shot at the man probably to wound him or scare him, and 
1 told him, as I understand the law and as you directed us. if the 
man died from the wound then it was murder ; is that so! Ho
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tolil nip he thought Mcliarg may have shot at the man the 
second time to wound him so he would let go of Dickenson ; he 
thinks that would lie manslaughter; he don't think it is murder 
if by that wound the man died—if the man didn’t have any 
direct intention of killing hint at the time.

“Juryman; If I thought he had no intention of killing him,
1 think it is manslaughter, no matter whether he shot at him or
not.

“His Lordship : Do you want me to tell you what ii the lawt
“Juryman: I certainly do.
“His Lordship: If. under the cirrumstancca of this ease, 

according to the version given h.v the prisoner that is, he went 
into that room to assist in the robbery ; that Dickenson had gone 
around the counter intending to rob; that Dr. Whitworth turned 
around, saw him and resisted, and if at that period the prisoner 
fired that second shot intending that it should hit Doctor Whit
worth, and Dr. Whitwoith having since died of the wound, that 
would be murder.

“Juryman : You could bring it in any other things!
“His Lordship : Not according to your oath.
“Juryman: I understood you to say—
“His Lordship: Not according to your oath; if he intended 

to wound him with a bullet ; that is a reckless shooting and it 
would stamp his act as a wrongful intentional act.

“Juryman: I give in—I am wrong.
“His Lordship : The intention to do wrong is the distinc

tion ; where there is an intention to wound, cause grevions bodily 
harm such as here, that may prove fatal, that takes it out of the 
category of accident.

“Juryman : J have my own belief.
“Foreman: That is the question we wanted ; if we cannot 

agree now.
“His Lordship: You have agreed now.
‘ ‘ Foreman : You tell me you are agreeable.
“Juryman : When I know I am wrong I give in in a second."
(«) Was I wrong in so visiting the jury-room and instruct

ing the jury therein as shewn in the notes of evidence!
(6) If 1 were wrong, was any substantial wrong or miscar

riage, within the meaning of see. 1019 of the Criminal Code, 
oeeasioned thereby !

T. J. Agar, for the prisoner.
Fdirard Bayly, K.C., and Daniel O'Connell, for the Crown.
Questions 1, 2, and 3 were answered by the Court unfavour

ably to the prisoner.
Agar, upon the 4'h question, argued that the learned Chief
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Justice of the Exchequer was wrong in visiting the jury-room 
and there instructing the jury, in the absence of the prisoner, 
even with the consent of the prisoner’s counsel. Consent could 
not give jurisdiction. Reference should be made to O’Connor V. 
Guthrie <0 Jordan (1860), 11 Iowa 80; Campbell v. Beckett 
(1858), 8 Ohio St. 210; Haberg v. Slate of Minnetota (1859), 3 
Minn. 262; Fink v. Smith (1859), 12 Ind. 563. The learned 
Chief Justice himself doubted whether it was right for him to go 
into the jury room. Substantial wrong was occasioned, in that 
the Chief Justice had given a wrong direction to the jury while 
in the jury-room.

Meredith, CJ.O. :—(at the conclusion of the argument for 
the prisoner) :—We think it is not necessary to hear counsel for 
the Crown in this case.

We have already dealt with the first three questions and have 
indicated our view as to them. The 4th question is the one that 
has just lx-en argued.

Section 943 of the Criminal Code provides: “Every accused 
person shall be entitled to lie present in court during the whole 
of his trial unless he misconducts himself by so interrupting the 
proceedings as to render their continuance in his presence 
impracticable.” And sub-see. 2 provides that “The Court may 
permit the accused to lie out of court during the whole or any 
part of any trial on such terms as it thinks proper.”

What occurred was that the jury required some further 
instruction, and counsel for the prisoner suggested that the 
learned Chief Justice, who was presiding, should himself go into 
the jury-room and there answer the inquiries of the jury. Coun
sel for the Crown did not think that that was the proper course, 
and ultimately it was arranged that the Chief Justice, with the 
court-stenographer and the registrar should go into the jury- 
room and ascertain what the jury wanted and answer such ques
tions as they desired to ask. That was carried out, and there is 
a transcript of all that took place in the jury-room, which has 
been read.

Now, I think, in the first place, that the prisoner, under the 
Code, is entitled to be present, that is, has the privilege of being 
present, during the whole of the trial, but that that privilege he 
may waive ; and the waiver by his counsel, in his presence ami 
acted upon, was his waiver.

Then sub-sec. 2 also ms.v be applied: there was substantially 
here a permission by the Court for the accused to lie out of court 
during the time that this was taking place in the jury-room, if 
in fact it was out of court.

Then was what the Chief Justice did any more than adjouro-
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ing the Court to the jury-room t I think that that wa« all that it 
amounted to; he might have adjourned to aome other room, he 
might have adjourned to aome other place in the county for part 
of the trial. In Bex v. Hogtri (1903), 6 Can. Crim. Caa. 419, the 
head-note ia aa follows:—

“1. At the trial of an indictable offence, the preaiding judge 
may, with the consent of counsel for the Crown anil for the pris
oner respectively, adjourn the hearing to a private house within 
the aame county for the purpose of taking there the evidence of 
a witneas who ia too ill to he moved therefrom, and may order 
that the court and jury proceed there for that purpose.

“2. The prisoner ia bound by the consent of his counsel in 
auch a matter which does not go to the jurisdiction of the court."

Of course that ease does not touch the question of going into 
the jury-room, with which I have already dealt. What in fact 
was done was to make the jury-room the court-room for the time 
being; the prisoner chose to be absent from it, or was permitted 
to be absent from it, and hia counsel voluntarily absented him
self. So that thia question must lie answered against the 
prisoner.

If I had come to a different conclusion, I would have held that 
see. 1019 was clearly applicable. There was, in my opinion, no 
substantial wrong or miscarriage in what was done. All that was 
done was done with the assent of the prisoner's counsel: what 
took place there in no way prejudiced the prisoner.

While we are answering all these questions against the 
prisoner, there is no doubt that the course adopted is one that 
ought not to be followed: it is an undesirable one, and it was 
unfortunate that the Chief Justice—as he himself recognises— 
fell in with the suggestion of counsel that he should go into the 
jury-room to answer the questions which the jury desired to ask. 
I have no doubt that in future no Judge will adopt that course.

Maclarkn, Maoee, and Ferui'ron, JJ.A. agreed with Mere
dith, C.J.O.

Hoooins, J.A. :—I would like to say that I prefer to rest my 
judgment upon the last ground mentioned by Lord the Chief 
Justice, and that is, that no substantial wrong or miscarriage has 
occurred. I am not satisfied that counsel, in eases of felony, have 
the right to bind the prisoner by waiver. But here, even on the 
assumption that what was done was wrong, a full transcript of 
what actually occurred was kept by an officer of the Court, and 
Mr. Agar has had the opportunity of arguing from that trans
cript that some legal w rung west done to the prisoner by the direr 
tinn as to the law of the case. We have decided against him on 
that point, and nothing further appears to have taken place that 
would in any way prejudice the prisoner. Com-iction affirmai.
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TRI M'S AND tiVARANTEK m. ». I.AXI1RRVII.I.K.
Alberta Supreme Court, Appellate Ihriuwu, Scott, CJ., Stuart, Beet, 

Hjindman and Clarke, JJ.A. June 9, 1995.
Mortgage (t III—48)—Implied covenant or transferee.

Vmler we. 52 of the Land Title» Aet (Alta.), in every transfer of 
land lubjeet to mortgage, a binding eontraet is implied both with the 
transferor and mortgagee, that the transferee will pay the mortgage, 
and the mortgagee may sue the transferee directly upon this covenant 
in default of payment.

[Great Went Lumber Co. v. Murrin <f Gran (1916), 32 D.L.R. 485, 
followed, and see annotation following that case.]

Appeal by defendant Singer from the judgment of Simmons, 
J., at the trial. Affirmed.

The facts of the case are fully set out in the judgments fol
lowing.

Barron d‘ Barron, for appellant.
Peacock d* Skene, for respondents.
Scott, C.J., concurs with ('larke, J.A.
Stuart, J.A.:—I think there is no ground for this appeal 

except the one which was dealt with in Great West Lumber Co. 
v. Murrin d* Gray (1916), 32 D.L.R. 485 (Annotated), 11 Alta. 
L.R. 173. Vpon that point I have not yet seen any real answer 
to the arguments I presented in that case. But as the majority 
of the ('ourt have now decided that I was wrong and that the 
statute means that it shall lie implied (1) that the transfer is 
under seal (though it is not and the form does not so provide) 
(21 that the transferree has signed it (though he has not and the 
form does not so provide) (3) that the mortgagee is a party to 
the transfer (though he is not and the form docs not so provide) 
in order to support the only implication expressly enacted, viz. : 
that of the presence of a certain clause in the transfer, I, of 
course, shall dissent no longer, and consent, but with reluctance, 
to the dismissal of the appeal. The result, of course, is impliedly 
either to change the whole form of the document or by a very 
circuitous route to create a statutory debt due from the trans- 
ferree to the mortgagee. I might ask if the period of limitation 
would l»e 20 years as on a specialty ! In the words of the bril
liant author of the note to Great West Lumber Co. v. Murri i a id 
Gray in 32 D.L.R. at 497, I think there is a splendid chance tor 
the Legislature “to try again.” Of course every one agrees as to 
"hat the law was before the statute with regard to the various 
relationships of the mortgagee, the vendor and the vendee. 1 
think it was well settled. And having that in mind, it is quite 
easy to declare what the Legislature meant to say by see. 52. 
But that ought not to settle the matter if the language used by 
the Legislature is not effective for that purpose. The problem 
is not merely one of previous law but of the interpretation of the
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statute. And my difficulty was that, in view of see. 131, and 
particularly the concluding clause, it was, as I thought, very 
obvious that the Legislature intended implied covenants to arise 
only as against parties who had signed the document and in 
favour of parties to it. Hut as this does not present itself to 
the other members of the Court as a difficulty which needs con
sideration, the law, as far as this Court is concerned, may now 
lie considered settled.

Beck, J.A. :—This is an appeal liy the defendant Singer from 
the judgment of Simmons, J„ at the trial.

The statement of claim sets up that the defendant, Landre
ville, was the registered owner of certain land ; that he executed 
a mortgage upon it to the plaintiff company containing the usual 
covenants; that, subsequently, the defendant Singer liecame the 
registered owner of the land under a transfer from Landreville 
and that the defendant Singer is by virtue of see. 52 of the 
Land Titles Act, eh. 24, 1906, liable to the plaintiff company for 
payment of the moneys secured by the mortgage with interest as 
therein provided.

The amount claimed is <15.292.76, made up as follows:—Prin
cipal, *2,800; interest, taxes, insurance and repairs, *2,492.78; 
*5,292.78.

The trial Judge held the defendant Singer personally liable 
on the ground that see. 52 of the Land Titles Act created an 
implied covenant on Singer's part.

That section reads as follows:—"In every instrument trans
ferring land, for which a certificate of title has lieen granted, 
subject to mortgage or encumbrance, there shall lie implied the 
following covenant by the transferee both with the transferor 
and the mortgagee, that is to say : That the transferee will pay 
the principal money, interest, annuity or rent charge secured 
by the mortgage or encumbrance, after the rate and at the time 
specified in the instrument creating the same, and will indemnify 
and keep harmless the transferor from and against the principal 
sum or other moneys secured by such instrument and from and 
against the liability in respect of any of the covenants therein 
contained or under this Act implied, on the part of the transferor.

(2) Where a transferee declines to register any such transfer 
the transferor or the mortgagee may by notice call upon the 
transferee or such other person or persons as the Judge may 
direct to shew cause why the same should not be registered, and 
upon the return thereof the Judge may order the registration of 
the said transfer within a time named or make such further or 
other order and on such terms aa to costs and otherwise as to him 
shall st-cm meet.” (See. 2 added liy eh. 3, 1916),
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This section was given much consideration in Great Meat 
Lumber Co. v. Murrin <f- Gray, 32 D.L.R. 485, 11 Alta. L.R. 193. 
It may be worth while calling attention to annotations in the 
first mentioned reports of the case. The first ground of appeal 
is in substance that there being no privity of contract between 
the transferee and the mortgagee the implied covenant does not 
arise unless the transfer is executed by the transferee.

This ground is based upon some tentative observations made 
by Stuart, J., in the ease just cited. For my part, I find myself 
unable to concur in these oWrvations, and while I pointed out 
that cases as they arise may present many difficulties, yet I 
think all such difficulties can lie decided with justice to all parties 
concerned (1) if, as 1 there held and still hold, set». 52, in declar
ing an implied covenant on the part of the transferee to pay 
the mortgage debt is merely declaring the well-established pre
viously existing implied obligation of the purchaser of an equity 
of redemption—an obligation implied in equity, but always 
subject to be modified or negatived by proof of the real intention 
either hy evidence of expressed intention or by evidence of all 
the facts and circumstances of the transfer; and (2) if, as 1 also 
there held and still hold, the existence and effect of the implied 
covenant in favour of the mortgagee is wholly dependant upon 
the implied covenant in favour of the transferor.

Another ground of appeal is that there was proved to be an 
express covenant between the transferor and the transferee 
whereby the latter expressly covenanted to pay the mortgage 
moneys and indemnify the transferor and that this express cove
nant prevented the implied covenant in favour of the transferor 
coining into effect. The answer to this objection, I think, is that 
the implied covenant stands, except insofar as it is by agreement, 
express or implied, modified or negatived and the express agree
ment is to the same effect so far as it goes ns the implied covenant 
and, therefore, does not interfere with it or displace it.

The answer to another ground of appeal is involved in what 
has already been said.

In my opinion, therefore, the appeal should be dismissed with
costs.

Hyndman, J.A.:—This is an appeal by the defendant Singer 
from the judgment of Simmons, J.

On April 14, 1914, the defendant Landreville, lieing the regis
tered owner of certain land, executed and registered a mortgage 
in favour of the plaintiff to secure the sum of $2,800. At the 
time such mortgage was given, an agreement for sale was in 
existence between the parties defendant (not known to the plain
tiff) and on the date of the mortgage an agreement in writing
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was executed between the défendante whereby Singer agreed to 
pay the amount of aaid mortgage and indemnify and aave harm- 
lew hia co-defendant, from all liability thereunder, the proceeda 
of the mortgage having been uaed to pay pro la*to the purchaev 
price owing by him.

On April 21, 1914, a trenafer under the Land Titlee Act wan 
executed in favour of Singer and duly regiatered on the 24th 
of the name month. The tranefer contained a deuae exprewing 
aame to he aubject to the aaid mortgage.

Default waa later made in payment of the mortgage and 
eventually the land wa* eold leaving a deficiency for which judg
ment waa given againat both defendanta amounting to ♦5,886.95.

The judgment againat the defendant, Singer, waa by virtue 
of the covenant implied by virtue of aec. 62 of the Land Title* 
Act.

The defendant. Singer, liaaea hia appeal on the ground that 
inasmuch aa he made an exprew covenant with hia co-defendant 
to pay aaid mortgage and indemnify him againat the aame a* 
aet forth in ex. 8, that consequently the implied covenant i* 
diaplaeed. Thi* ia the one and only ground relied upon.

It haa la-t-li held in aeverel decision* of this Court that whilat. 
primo facir, a tranaferee of mortgaged property ia directly liable 
to the mortgagee on the implied covenant, neverthelew the im
plication or presumption ia capable of I icing negatived or re
butted hy evidence ahewing the exact relationship between the 
mortgagor ami transferor and should it appear that where liefon 
the statute the mortgagor would have no right to indemnify 
against the purchaser capable of awigninent to the mortgagee 
then the statutory implied covenant in favour of the mortgage- 
ia negatived. See Short, v. (Iraham (1908), 7 W.L.R. 787.

v. Athcroft, |1915] 8 W.W.K. 899; Gnat Writ Lumbn 
Co. v. Vsrria d- Gray. 82 D.L.R. 485; aee also Britirh Canadian 
Loan Co. v. Tinr (1893), 23 O.R. 664; Auiniboia Laml Co. v 
Arm (1916), 27 D.L.R. 103, 9 8.L.R. 142.

All that these cases decide is that where an implied covenant 
prima facit exists, the aame may Is- negatived or rebutted by 
farts which shew that under the arrangement lietween the vendor 
and purehaerrnf mortgaged lamia no obligation existed requiring 
the purchaser to discharge the mortgage. The object of see. 62 
was no doubt to avoid the circuity of action which would reaul'. 
had it not been so enacted.

It aeeme to me a very far-fetched argument indeed to say 
that because an exprew covenant to pay waa entered into aa i* 
the rase here, that such could have the effect of negativing 
liability to the mortgagi-e. On the contrary, 1 would think it
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only tend» to strengthen the implied covenant end ought to lie so 
treated. It certainly doe* not rehut it and, consequently, cannot 
possibly have the effect contended for.

I would dismiss the appeal with costs.
I i ikkk, J.A.:—I agree with the result and in the main with 

the reasons for judgment of my brother Heclt. I do not at 
present, however, assent to the proposition that in the alisence 
of an exprew declaration in the instrument negativing or modify
ing the implied covenant created by sec. 52, such covenant can lie 
negatived or modified so as to affect the mortgagee, by an agree
ment to which he is not a party or that the existence of the im
plied covenant in favour of the mortgagee is dependent upon the 
implied covenant in favour of the transferor. It is not necessary 
to decide that point in this action, and I reserve it for farther 
consideration when it arises.

Appeal ilitmiMitd.

Re PAIRWKATHICKM Lid.
Ontario Hnprrmr Court is Banltroptcp, Orde, 3. A'ovemhcr II, IPJI.
BAXKScm'T (II—1)—Motion—Jits.e iieabixo iniamiuab with law 

or ouïra Paovixcr—Riirrsrxci: to esoer.s Covet* or otiies 
Psoatxck—JvsisiiicTiox—Baxsevi-tct Ait, sec. 71.

Where a motion by way of ainieal from a ruling of an authorised 
trustee under the Bankruptcy Art Involves a question of the law 
of another Province with which the Judge hearing the motion Is 
utifemlllar. he may, under sec. 71 (tl of the Act, refer the matter 
to the proper Court of that Province to deal with the whole matter 
of the appeal where In his opinion this Is the moet satisfactory 
way of determining the rights of the parties.

IMnrar/ V. Lr Cape (1914), 19 D.L.R. «07. M Can. B.C.R. 137; 
llrnrnter v. Canada Iron Corp. (1914), 7 O.W.N. referred to. See 
Annotations, 63 D.L.R. 135, 69 D.L.R. l.]

Memos by the Corporal it* of the City of Montreal by way 
of ap|ieal from the ruling or decision of an authorised trustee 
under the Bankruptcy Art, to whom Fairwcathers Limited, an 
insolvent company, had made an assignment.

T. X. I'hrlan, for the Corporation of the City of Montreal.
H. S. fusel*, K.C., for the authorised trustee.

Oboe, .1.:—The City of Montreal, in the Province of (Quebec, 
through its treasurer, filed with the trustee proof of a claim 
against the insolvent company for 62.1100 for water rates and 
business taxes for 1921, in respect of the business premises at 
4*7 Nt. Catherine street west, Montreal, which hail been occupied 
by the Montreal branch of the insolvent company prior to its 
assignment under the Bankruptcy Act. Of the 62,900, the sum 
of 61.200 is for water rates, and 61.700 for business tax. The 
city claims priority over ordinary claims under sub-sec. 6 of sec.

Ont.

8.C.
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51 of the Bankruptcy Act, and the trustee hat ditellowed the 
claim to priority, on the ground that the moveable goods of the 
insolvent hud come into the hands of the trustee before any 
seizure was made.

From this disallowance the city now appeals, and also asks 
for an order transferring the proceedings to the Bankruptcy 
Court in Montreal, in order that the questions involved may be 
determined there. The trustee optionee the application to tians- 
fer the matter to the Bankruptcy Court in Montreal, and urge" 
that the issue can lie determined more satisfactorily by the Bank
ruptcy Court in Ontario, which, by reason of the location of the 
head office of the company, and the making of the assignment, in 
this Province, is the Court primarily charged with jurisdiction 
over die insolvent estate.

That once the Courts of one Province are seized of the mat
ter, no Court in any other Province will lie permitted to intervene 
in the proceedings or to interfere with the administration of the 
insolvent estate, except under the order of the Court so seized, is 
clearly established by the judgment of the Supreme Court of 
Canada in Stewart v. Le Pane (1916), 29 D.L.R. 607, 53 Can. 
H.C.K. 337, a derision upon those provisions of the Dominion 
Winding-up Act, R.S.C. 1906. eh. 144. see. 125, which correspond 
to sub-see. 2 of sec. 71 of the Bankruptey Art. See also Urewa
ter v. Camilla Iran Corjmration (1914), 7 O.W.N. 128. So that 
except in the enforcement of a lien or charge ut»in property of 
the insolvent company still locally situate in the Province of 
Queliee, where the right to proceed independently of the adminis
tration in bankruptey is preserved to the creditor by sub-sec. 1 
of see. 6, the Courts of the Province of Queliee have no power to 
entertain nr adjudicate upon the claim of the City of Montreal 
in this caae, without an order of this Court obtained under see. 
71(2).

It therefore Incomes a question whether or not, in the exer
cise of my judicial discretion, it will be more reasonable, in view 
of all the circumstances, that I should attempt to try the question 
here or remit it to the Quebec Court for that purpose.

It was urged by Mr. Cassels that mv judgment in 
Re. P. E. West & Co. (1921), 62 D.L.R. 207, in 
which, inter alia, I held that, in the existing state 
of the legislation of this Province, the City of Toronto 
was not entitled to any preference or priority under sub-sec. 6 of 
see. 51 for business taxes, rendered it unnecessary to refer the 
matter to the Queliee Court, or to deal with the appeal otherwise 
than on the footing of that ease. But this contention overlooks 
the fact that my judgment was based upon the omission!, as 1 
regarded it, from the legislation of this Province of any provision
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which, by virtue of sub-sec. 6, gave to a municipality any prefer- 0nt«
vnee for business taxes which could lie enforced after the hank- gc
ruptcy had intervened. Hut the expressioi. ‘business tax” may ----
mean entirely different things in different Provinces, and my Rk 
decision was not intended to mean, and cannot lie interpreted ns limited.
meaning, that the mere appellation of “business tax” to some ----
particular form of impost exclude* it from the operation of sub- orde' 1 
sec. 6 in every Province, and without regard to the local statu
tory provision* for its realisation.

In the present case the good* of the insolvent upon the prem
ise* in question are admitted to have been sufficient to answer the 
liability for the taxes claimed, had a seizure been made by tile 
city liefore the insolvent company assigned to the trustee. And 
the city contends that under the law of the Province of Quebec 
it was entitled nevertheless to collect the water rates and the busi
ness tax in question, either in spite of or by virtue of sub-see. 6 
of sec. 51. This necessarily involves a question of Quebec law; 
and, if the circumstances were such that the duty of dealing with 
that question were east upon me, I should be obliged to deal with 
it in the ordinary way, by hearing evidence a* to the law of Que- 
liec and dealing with such evidence as a matter of fact rather 
than of law. This procedure, at all times unsatisfactory, would 
lie particularly so where the question is to some extent a technical 
one. involving the consideration possibly of the Civil and Munici
pal ( .des of the Province of Quclw-c and the charter of the City 
of Montreal. In such a case it will clearly be much more satis
factory to have the application of the law' of Queliec to the ques
tion in issue dealt with by the (’ourts of that Province, rather 
than by the unsatisfactory method, which for lack of a better one, 
the Courts of one country arc forced to adopt when dealing with 
the laws of another. In my judgment, sub-sec. 2 of sec. 71 is 
part1 Marly adapted for just such cases as this, and it would be 
difficult to suggest a more appropriate occasion for resorting to 
the benefit of its provisions than the one now before me.

It was not made quite dear to me whether or not, after the 
assignment, the goods of the insolvent upon the premises in ques
tion had been removed by the trustee from the Province of 
Queliec into the Province of Ontario. If so, the trustee may 
desire to contend that, assuming that in spite of the assignment 
the city still had the right by law to seize goods found upon the 
premises in question, the removal from the premises or from the 
Province before seizure has affected the city’s preferential claim.
While that question might, perhaps, be reserved for myself to 
deal with, yet, inasmuch as the question, if raised, may involve 
some consideration of Queliec law, I think it preferable that my

6—67 D.L.s.
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order ehould not in any way hamt»er or interfere with the free
dom of the Bankruptey Judge in Montreal to deal with the whole 
matter involved in the appeal. It may not be aniim to aay that it 
would aeeni to me to be highly improper that any act of an 
authorised trustee, such a* the removal by him of goods from one 
Provinee to another, should be allowed prejudicially to affect pre
ferential rights in existence at the time of the assignment, even 
though such rights depended for their full enforcement upon the 
continuance upon the premises in question of the goods of the 
insolvent until actual seizure. But the question is not yet ripe 
for any considered judgment of mine upon that point.

There will be an order, under the authority given to me by 
sub-sec. 2 of sec. 71, referring the appeal of the City of Montreal 
from the trustee’s decision, to the Judge in Bankruptcy for the 
Province of Quebec exercising jurisdiction in the City of Mont
real, including the right to either party to appeal from his deci
sion to the Appeal side of the Court of King's Bench of that 
Province.

The costs of this application will go to the party ultimately 
successful upon the issue involved. The trustees costa will, of 
course, be )>ayable out of the estate.

RK HKLL.
Manitoba Court of Appeal, Perdue, Cameron and Dennietoun, JJ.A.

March #J, Iff#.
Bankruptcy (f I—9)—Fraudulent preferences—Concurrence or in

tent BETWEEN DEBTOR AND CREDITOR—MORTGAGE OP HOMESTEAD
by debtor—Rights or judgment creditors—Equity or redemp 
tion—Bankruptcy Act, sec. 31.

In order to avoid a conveyance under see. 31 of the Bankruptcy Act, 
a* constituting a fraudulent preference, it must lie shewn that it was 
given with intent to give a preference, and there must be concurrence 
of intent on the part of the creditor as well as the debtor. * ‘ Pressure ’ ' 
as used in sec. 31 (2) of the Bankruptcy Act means actual pressure in 
its original sense, the pressure which is brought to bear, by a creditor 
upon his debtor, and not some secret motive under the impulse of which 
the debtor acts.

If the owner of an urban homestead mortgages it, his interest in the 
property is confined to the equity of redemption, it is the equity of re
demption only which is available to judgment creditors and the exemp 
tion rights of the owner are likewise confined to the equity of re 
demption.

(Nee Annotations S3 D.L.R. 133. M D.L.R. 104, 3» D.L.R. 1.]
Exemptions ($ IIA—5)—Puhpobe or Act—Public policy—Assignment

op—Right to receive amount in cabh.
The $1,500 exemption of an urban homestead is designed to provide 

shelter for the debtor and his family as a matter of public policy, and 
while it retains its characteristics is nexer available for the payment of 
debts. It is a right personal to the debtor which he cannot assign or 
transfer qua exemption. It is only after he has received it in cash that 
he is free to determine that he will pay It over to a creditor.
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Appeal from an order of Miedonald, J. Affirmed.
The judgment appealed from wan a* follow*:—
Macdonau), J. :—Motion to set aaide a real property mort

gage made by Allan It. Hell, a debtor, to 1*. J. Procter on lot 
III, block 15, D.O.8. 80 to 89, plan 1186, St. Boniface, on the 
ground that it was given within 3 month* from the making of an 
authoriaed aaaignment by the debtor when inaolvent and a* a 
preference over other creditor*.

On June 15, 1921, Bell, the debtor, railed upon Procter, the 
mortgagee, and represented that he waa 61,200 abort in closing 
a transaction and that this 61,200 waa forthcoming within a week 
and asked Procter to accommodate him for 1 week with a loan 
to that amount and offered a* security a mortgage on the aliove- 
dearribed property. The loan being for such a short time Procter 
did not consider security necessary and advanced Bell the money. 
Ten days afterwards Procter met Hell on the street and the latter 
told Procter that he had nettled with hia client and that he would 
send him a cheque at once.

(In July 2, Bell came with a cheque for the 61,20') but on 
presentation payment was refused. A second cheque was given 
on a "trust account" but on presentation payment was refused. 
Printer then secured as security for the 61,200 the mortgage on 
the property mentioned.

On August 24, 1921, Bell, the debtor, made an assignment to 
the Traders' Trust Co., authorised assignees, and this motion 
is made on their behalf under Hule 120 to set aside the mortgage.

Station 31 of the Bankruptcy Act, 1919, eh. 36, aa amended 
hv eh. 34, 10-11 Geo. V, sec. 8, provides that s—

“Every conveyance or transfer of property or charge thereon 
made ... by any insolvent |ierson in favour of any creditor ,. , 
with a view of giving such creditor a preference over the other 
creditors shall, if the person making .... the same is adjudged 
bankrupt on a bankruptcy petition presented within three months 
after the date of making .... the same, or if he makes an auth
orised assignment, within three months after the date of the 
making .... the same, lie deemed fraudulent and void as against 
the trustee in the bankruptcy or under the authoriaed assign
ment.”

There is no question alsiut the bankruptcy of the debtor at 
the time of the giving of the security referred to.

( 'omise! for Procter contends that the property mortgaged 
and lieing the aecurity referred to, is the homestead of the debtor 
and is exempt to the extent of 61,500, and that the debtor could 
do as he liked with this exemption and that therefore the mort
gage lieing under the amount exempt could not be challenged.
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There is, however, a prior mortgage to the extent of $3,000, 
and counsel for the authorised assignee replies that the $1,500 
exemption is absorbed in this mortgage.

It is conceded that the $3,000 mortgage was a bond fide 
security either for money advanced or as security for the balance 
of the purchase-money of the property; in any event there is 
no suggestion that this mortgage was a fraudulent preference 
or in any way affected the position of creditors to their injury. 
Such then being the case, I cannot see why the debtor is not 
entitled to his exemption rights. If the property was sold under 
the mortgage and realised $1,500 in excess of the mortgage 
claim, the mortgagor would be entitled to this $1,500 as his 
exemption right. Why then could he not mortgage up to the 
full value of his exemption? If he had mortgaged in excess of 
his exemption rights the mortgage would no doubt be invalid 
to the extent of such excess. If the $3,000 mortgage was given 
as a preference it would he invalid for the excess over the $1,500 
and in that event also his exemption would lie clearly absorbed 
and any subsequent mortgage under similar conditions would 
be the subject of attack. In my opinion the mortgage is valid as a 
charge against the debtor’s exemption.

I am also of opinion that the mortgage security should be 
upheld on the ground that it is not a fraudulent preference in 
contemplation of the Bankruptcy Act.

The mortgagee cannot be said to have acted in bad faith, he 
had no knowledge of the insolvency of the debtor, his unhesitat
ing compliance to the request of the debtor for the use of $1,200 
for a week and his demurring to accepting security for such a 
short time establishes that fact. The debtor was no doubt hope
lessly insolvent. He secured his money from the mortgagee under 
false and fraudulent pretences and representations. He Mas 
Milling at the time to give the security which M'as subsequently 
given and is noM’ attacked. Can it be said under these circum
stances that it was given with a view of giving a preference?

“The question M'hether there has been a fraudulent preference 
depends not upon the mere fact that there had been a preference 
but also on the state of mind of the person m Iio made it. It must 
lie shewn not only that he has preferred a creditor but that he 
has fraudulently done so. It depends upon what Mas in his 
mind. [Halsbury, L.C., in Sharp v. Jackson, [1899] A.C. 419, 
p. 421, 68 L.J. (Q.R.) 866].

The debtor kneM’ he could not repay Procter; he allayed sus
picion of any pecuniary entanglement by his false pretences and 
his offering of security and what Mas in his mind at the time of 
giving the security might most reasonably be the false pretences
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under which he secured the friendly assistance of Procter and the 
carrying out of his offer of the security at the time.

I think under all the circumstances that Procter is entitled 
to hold his security as against the trustee in bankruptcy and 1 
therefore dismiss the motion with costs.

The trustee appealed from the above judgment.
If. W. Whitla, K.C., for appellant.
J. C. Collinson, for respondent.
Perdue, C.J.M. :—Roth Hell and Procter were at and before 

the making of the mortgage in question barristers and solicitors 
separately practising their profession in Winnipeg. The facts 
in connection with the giving of the mortgage are stated by 
Procter in his affidavit sworn on October 5, 1921. They are 
to the following effect :—

On June 15, 1921, Hell came to Procter’s office and stated 
that he, Bell, was closing a deal for a client who resided at 
llartney, Man., who had given him a cheque for some $3,000, 
payment of which had been refused by his client’s bank ; that 
lie. Bell, in closing tiie deal had given his own cheque to the 
other party and that he was short in his bank some $1,200 to 
cover his outstanding cheque by reason of his client’s cheque 
having been dishonoured ; that the client was a responsible man 
and able to make his cheque good. He asked Procter to let 
him have $1,200 for a week till he could see his client and have 
the matter made right. At the same time Bell offered him 
security on his house property, but Procter told him that as the 
accommodation was only required for a week he need not give 
the mortgage. Procter then gave him a cheque for the amount. 
About 10 days thereafter Bell told Procter that the matter had 
been straightened out with his client and that he would repay 
the $1,200. On July 2, Bell came to Procter’s office and gave 
him a cheque on a trust company, signed by Bell, for that amount. 
Procter deposited the cheque in his own bank and it was returned 
dishonoured. Procter then saw Bell, who asked him to present 
the cheque again. This was done and payment of the cheque 
was again refused. Bell then gave Procter a cheque for the 
amount on Bell’s firm trust account in a bank in exchange for 
the one given on the trust company. Procter presented the 
second cheque at the bank and was told to present it later. 
It was again presented on the following day and Procter was 
told by the banker to leave it with the bank and was given the 
impression that Bell was making arrangements to cover it. Not 
having received payment, Procter got in touch with Bell as soon 
as he could and reminded him of the security promised at the 
first interview. Bell then gave Procter a note for the amount

Man.
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Re Bei l.

Perdue,
C.J.M.
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payable in a month and the mortgage in question as security. 
Procter states that he had no knowledge at the time of the trans
action that Bell was insolvent or in financial difficulties. He 
learned of Bell’s insolvency for the first time in the latter part 
of July after the mortgage had been given. The mortgage is on 
the actual residence of Bell and his family. The actual residence 
is exempt from seizure under legal process to the extent of 
.$1,500 under sec. 9 (c) of the Judgments Act, R.S.M., 1913, 
eh. 107. This exemption does not pass to the authorised trustee: 
the Bankruptcy Act, secs. 25, 10.

A further affidavit of Procter was sworn on October 7, 1921, 
in which he states that before giving the $1,200 to Bell he asked 
him to verify at the bank how much the alleged client’s account 
was short of the $3,(XX); that Bell shortly thereafter returned 
and stated that his client’s account was short about $1,700, that 
he, Bell, could put up $500 and that was why he, Procter, gave 
the $1,200 to Bell. The affidavit also states that since the assign
ment in bankruptcy was made by Bell, he, Procter, had made 
inquiries and found that the story told by him, Bell, was wholly 
untrue, that as a fact he had no such client and no such cheque 
from a client and that the $1,200 was obtained from him, Procter, 
by Bell under false pretences. In para. 5 of the same affidavit 
he states that looking back on the conduct of Bell at the various 
times be saw him in connection with the transaction after giving 
him the $1,200, he now realises that Bell was afraid of the conse
quences of his act, and that he verily believes such was Bell’s 
condition of mind when he gave the security in question.

Bell made an affidavit in reply in which he says that the 
statements made in Procter’s affidavit sworn on October 7, arc 
substantially correct with the exception of those contained in 
para. 5, as to which he says:

“At the time of giving the mortgage in question herein I had 
no apprehension as to the possible consequences referred to in 
the said affidavit, but my only desire and intention in making 
said mortgage was to give security to the said Percy John Procter 
for the payment of his claim against me.”

It will thus be seen that Bell admits the statement of Procter 
that the money was obtained from Procter by Bell under false 
pretences.

There are many decisions in this and other provinces upon 
the subject of fraudulent preference by a debtor under pro
vincial enactments, prior to the passing of the Bankruptcy Act

In Johnson v. Hope (1889), 17 A.R. (Out.) 10, it was held 
by the Ontario Court of Appeal that, as the statute then stood, it 
must he shewn that the grantee had knowledge or notice oi



67 *)X.R.] Dominion Law Rkports. 71

the embarrassed condition of the debtor before a transaction 
could be avoided as a fraudulent preference under the Ontario 
Act. This view appears to have been taken by the Supreme 
Court of Canada in Baldocchi v. Spada (1907), 38 Can. S.C.R. 
577, although prior to that decision there was considerable 
judicial authority to the contrary. See Gibbons v. McDonald 
^ 1890), 18 A.R. (Ont.) 159, and Schwartz v. Winkler (1901), 
13 Man. L.R. 493, at p. 505.

In Johnson v. Hope, supra, it was also held that where the 
creditor deals bond fide with the debtor and there is no con
currence of intent between the two the transaction cannot be 
impeached as a fraudulent preference under the Ontario Act. 
This view was confirmed by the Supreme Court of Canada in 
Benallack v. Bank of B.X.A. (1905), 36 (’an. S.C.R. 120, a ease 
decided under an Ordinance of the Yukon Territory almost 
identical with the Ontario and Manitoba statutes upon the same 
subject. That Ordinance as amended declared in sec. (2) that 
every gift, conveyance, assignment, transfer, etc., of goods, 
chattels, or effects, etc., made by any person when he is in in
solvent circumstances or unable to pay his debts in full with 
intent to defeat or delay or prejudice his creditors or to give one 
or more of them a preference or which has such effect shall as 
against them be utterly void. Sec. 2 declared such gift, etc., 
void, whether made owing to pressure or not if it has the effect 
of defeating, delaying or prejudicing creditors.

In sec. 31 of the Bankruptcy Act as re-enacted by 10 & 11 
Geo. V, ch. 34, sec. 8, the words “with intent to defeat, etc.” 
found in the provincial enactments, are not used, but in place 
of them we find the words “with a view of giving such creditor 
a preference over the other creditors.” This expression is 
the same as that used in the corresponding section of the English 
Ai t. See 1914, ch. 59, sec. 44 (Imp.). It has been held by the 
highest authority that the words “with a view” mean the same 
thing as “with an intent”: Ex parte Taylor; Re G olds mid 
(1886), 18 Q.B.D. 295, at p. 299, 56 L.J. (Q.B.) 195, 35 W.R. 
148; New, Prance and Garrard's Trustee v. Hunting, [1897] 
1 Q.B. 19, 66 L.J. (Q.B.) 554; affirmed by the House of Lords, 
sub nom. Sharp v. Jackson, supra.

The Supreme Court of Canada held, in the Benallack case, 
supra, that in order to avoid the conveyance, it must be shewn, 
under the Yukon Ordinance, that it was made with intent to 
give a preference and there must be a concurrence of intent 
on the part of the creditor as well as on the part of the debtor. 
The English authorities decided under the Imperial Bankruptcy 
Act have laid down the principle that the primary duty of the
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Court was to construe the words of the statute rather than to 
depend on decisions prior to the statutory definition. See 
Ex parte Griffith; Re Wilcoxon (1883), 23 Ch. D. 69, 52 L J. 
(Ch.) 717, 31 W.R. 878; Ex parte Ilill; Rc Bird (1883), 23 
Ch. D. 695, 52 L.J. (Ch.) 903, 32 W.R. 177. Rut decisions of 
the Supreme Court of Canada interpreting the meaning and 
effect of a statutory enactment where the wording is almost 
identical should, I think, he followed in this Court until reversed 
or qualified by the higher Court in decisions arising under the 
Bankruptcy Act.

Section 31 (2) of the Bankruptcy Act is essentially the same 
as sec. 2 of the Yukon Ordinance under which the BcnaUack 
case, supra, was decided. In that case, Idinglon, J., who de
livered the judgment of the Court, said at p. 128:—

“I cannot read this amending section 2 of the Yukon Ordin
ance as doing more than striking at the doctrine of pressure. 
If the words ‘whether made owing to pressure or partly owing 
to pressure’ had been inserted in the first section just after the 
word ‘intent’ the same legal effect would have been produced.”

He quoted the view expressed by Sir William Ritchie in 
Gibbons v. McDonald (1892), 20 (’an. S.C.R. 587, that there 
must be ‘‘a concurrence of intent on the one side to give and 
on the other to accept a preference over other creditors.”

It appears to me to be necessary to consider what meaning 
is to be given to the word ‘‘pressure” as used in sub-sec. (2) 
of sec. 31. There is no interpretation of that word in the Act. 
In Ross Bros. v. Pearson (1905), 1 W.L.R. 338, Harvey, J., 
speaks of pressure as ‘‘force, demand, or request coming from 
the creditor.” He cites, at p. 342, the following passage from 
the judgment of Romilly, M.R., in Johnson v. Fesenmexjer (1858), 
25 Beav. 88, 53 E.R. 569; affirmed in 3 DeG. & J. 13, 44 E.R. 
1174:

“Formerly it was supposed that in order to prevent a trans
action being void as a fraudulent preference, it was necessary 
to shew something like coercion or pressure on the part of the 
creditor, and a reluctant yielding by the debtor. The term 
“pressure” has been retained, although now it is only calculated 
to mislead, as it has been decided that the only question in cases 
of this description is, whether the Act is voluntary on the part 
of the bankrupt.”

In Ex parte Blackburn; Re Cheesehrough (1871), L.R. 12 Eq. 
358, 25 L.T. 76, it was said that although the creditor knew 
the circumstances of the debtor to be desperate, the creditor is 
not debarred from pressing his debtor for payment, and if he 
did so and payment was made, such payment was not a fraud-
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ulent payment. I would also refer to Johnson v. F nmcyer, 
supra; Ex parte Topham; lie Walker (1873), L.R. ^ Ch. 614, 
42 L.J. (Bey.) 57 ; Ex parte London tf- County Banking Co.; lie 
Bmu n (1873), L.R. 16 Eq. 391. 42 L.J. (Bey.) 112. 21 W.R. 842; 
Smith v. Pilgrim (1876), 2 Ch. 1). 127. 34 L.T. 408. In all these 
vases and in many more that might be cited, the word “pressure” 
was used in the sense of compulsion, force or influence which, 
coming from the creditor, operated on the debtor and caused 
him to make payment or give the security.

In Bills v. Smith (1865), 6 B. & S. 314, 122 E.R. 1211, 34 L.J. 
(Q.B.) 68, there was a total absence of pressure by the creditor 
who had not even asked for his money. Blackburn, J., at the 
trial directed the jury that if the bankrupt, though aware that 
bankruptcy was unavoidable and though no application had been 
made for payment, paid the debt simply in discharge of his 
obligation to pay on a given day, without any view to give a 
preference to this particular creditor, the payment would not 
be a fraudulent preference. The jury found for the defendant 
(the creditor). On an application for a new trial, Cockburn, 
O.J., in giving the judgment of the Court, refusing the motion, 
discussed the doctrine and effect of pressure and then proceeded 
at pp. 321-2:—“The effect of pressure, therefore, in legalising the 
payment is only that it rebuts the presumption of an intention on 
the part of the debtor to act in fraud of the law, from which 
fraudulent intention alone arises the invalidity of the transaction. 
But if the fact of pressure by the creditor only operates in the 
way pointed out, why may not any other circumstance, which in 
like manner would serve to repel the presumption of fraudulent 
intention, be available for this purpose ? .... But if there are 
circumstances by which the presumption may be rebutted, these 
circumstances, whatever they may be, are for the consideration 
of the jury, and cannot properly be withdrawn from them ; and 
a direction to the jury that, although the transaction was appar
ently voluntary on the part of the debtor, if the effect of the 
evidence on their minds is to satisfy them that the desire to give 
a fraudulent preference was not the motive operating on the 
debtor in handing over his assets to the particular creditor, they 
ought to uphold the transaction, is in our opinion, perfectly 
correct.”

As evidence is still admissible to rebut the prima facie pre
sumption that the security was given with a view, that is, an 
intent to give a preference, is it not permissible to shew what 
was the real motive of the debtor in giving it?

There is, however, a passage in Lord Ilalsbury’s judgment in 
Sharp v. Jackson, already cited, which requires careful con-
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sidération. He was dealing with the effect produced by appre
hension of legal proceedings upon the mind of the debtor, al 
though the creditor had made no threat that he contemplated 
such a step. After quoting from Lord Mansfield’s judgment in 
Thompson v. Freeman (1786), 1 Term. Rep. 155, the Lord 
Chancellor said at p. 425:—“My Lords, it seems to me that after 
that decision, which, as 1 say, has now lasted more than a hundred 
years, and has never, so far as I know, been controverted or 
qualified, it is idle to suggest that you must have an actual threat 
or the actual pressure of a creditor.”

He then applied the principle laid down by Lord Mansfield 
to the ease under consideration and drew the conclusion that, 
although no one had threatened the bankrupt with criminal 
proceedings, the facts indicated that what was in the bankrupt’s 
mind was that he might probably be prosecuted for an act of 
misconduct of which he had been guilty. Lord Halsbury then 
proceeded :

“If what the Legislature had in view was the exercise of a 
voluntary right on the part of debtors to do what they pleased, 
the mere voluntary deciding (1 will not use the word ‘prefer
ring’) to pay one creditor and to leave another creditor unpaid, 
if that is really what the Legislature intended to prohibit by 
positive enactment, then can it be said that it was a mere voluii 
tary decision on the part of this particular bankrupt that he 
would favour one set of creditors rather than the other, when 
in truth and in fact it was an endeavour to save himself from 
a criminal prosecution which induced him to do the act in ques 
tionf It becomes then no longer a voluntary act, but an act 
under pressure—pressure not the less because it is pressure 
upon his own mind and his own consciousness—from an appro 
hension of what will happen if bankruptcy takes place; not a 
pressure by threats of creditors to assert their rights.”

The above passage deals with actual pressure, where the 
debtor yields to threats by his creditor, and, secondly, with the 
impulse which arises in the mind of the debtor through appro 
hension of prosecution or other drastic proceedings against him. 
although there was no threat or request by the creditor. If the 
security was given by the debtor under the influence of cither 
of these motives it was not given voluntarily. Because either 
would have the same effect they were both spoken of as pressun 
But the secret fear which arises in a man’s own mind, not in 
duced by anything another person says or does, and which opei 
ates as the dominant motive for doing the act, can oidy be ealleil 
“pressure” in a figurative sense. I would take the word as use ! 
in sec. 31 (2) to mean actual pressure in its original sense, tl
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pressure which is brought to bear by a creditor upon his debtor, 
and not some secret motive under the impulse of which the 
debtor acts, but which is not actual pressure.

In the ease in which Lord Halsbury was giving judgment, a 
solicitor had misapplied moneys of estates of which he was 
trustee. The breaches of trust might, when discovered, render 
him subject to various penal consequences. On the eve of his 
bankruptcy he made a settlement in favour of his cestui* que 
trust, without any request from them. It was held that this was 
not a fraudulent preference, the debtor's object being to shield 
himself.

Section 31 (2) declares that if any such conveyance, transfer, 
etc. (referring to the first part of the section) Avas made within 
:! months before the commencement of the bankruptcy proceed
ings there is a prima facie presumption that it Avas made with a 
view of giving a preference. As this is only a prima facie pre
sumption evidence is admissible to rebut it: Codville v. Fraser 
(1902), 14 Man.L.K. 12; Fraiy v. McKay (1906), 12 O.L.R. 
121. Sub-section (2) also purports to exclude pressure as an 
element and to declare that evidence of pressure shall not be 
receivable or avail to support the transaction. Rut the question 
with Avhat view the security Avas given is one of fact: Bills v. 
Smith, supra. The evidence offered to rebut the prima facie 
presumption might disclose a dominant motive impelling the 
debtor to give the security, such as fear of prosecution or dis
grace, although no actual pressure whatever had been used upon 
him. I do not think that it would In? proper to exclude such 
evidence. It appears to me that this is a further reason why the 
word “pressure” should be confined to its natural meaning.

The affidavits made by Procter shew the means by which Bell 
obtained the money from him. Procter’s affidavit of October 7 
states positively that Hell obtained the $1,200 from him under 
false pretences. Bell in his affidavit admits this statement (along 
with others) to be “substantially correct”; but says that at the 
time lie had no apprehension as to the possible consequences. 
It was easy for Bell after becoming bankrupt to make an affidavit 
as to his motive for giving the mortgage but it would be safer 
to infer that motive from the facts that occurred at the time 
and arc not disputed. Bell, unknoAvn to Procter, had been in 
the practice of borroAving from one person to pay another. We 
• an infer that such a practice Avould become more difficult as it 
went on. Procter, unfortunately for himself, became a late, if 
not the very last, victim. A mortgage had been offered by Bell 
in the first instance, and it could not safely be refused when 
Procter became anxious and asked for it. To refuse it then
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might tiring serious consequences. He must conciliate Procter 
and so the mortgage was given. In this, as in the New, Prance 
if; Garrard ease, supra, the debtor was not actuated by “any 
feeling of bounty” towards the person to whom the security 
was given, but the real object was to conciliate him, to quiet 
him for the present and to gain time. The mortgage I would 
infer was given, not for the purpose of preferring Procter, but 
for the benefit of Hell himself. Macdonald, J., appears to have 
drawn the same inference. He says:—

“What was in his [Bell’s] mind at the time of giving the 
security might most reasonably be the false pretences under 
which he secured the friendly assistance of Procter and the 
carrying out of his offer of the security at the time.”

I agree with the view my brother Dennistoun takes of the 
plaintiff’s claim upon the debtor’s exemption. If the mortgage 
is good as against the assignee it can be enforced against the land. 
If the mortgage is not good as against the assignee I do not see 
how it could be enforced against such an intangible interest as the 
debtor’s right to exemption. That right might be terminated at 
any time by the debtor moving out of the house. The $1,500 
representing the exemption must, in case of a sale by the as
signee, be paid to the debtor before he can be compelled to give 
up possession. It would be difficult for the creditor to intercept 
this money if the debtor refused to give it up.

For the reasons I have given in the earlier part of my judg
ment I would dismiss the appeal.

Camkron, J.A. (dissenting) :—This is an appeal from the 
judgment of Macdonald, J., on a motion to set aside a certain 
mortgage made by Allan B. Bell, the insolvent, to Percy J. 
Procter, dated July 14, 1921, to secure the sum of $1,200, under 
the Bankruptcy Act. The motion was heard on affidavits and the 
facts are set out in the reasons for judgment of Macdonald, J., 
who held the mortgage valid and dismissed the motion.

By sec. 8, ch. 34, 1920, sec. 31 of the Bankruptcy Act, eh. 36 
of the statutes of 1919 was repealed and the following substituted 
therefor :—

“31. (1) Every conveyance or transfer of property or charge 
thereon made, every payment made, every obligation incurred, 
and every judicial proceeding taken or suffered by any insolvent 
person in favour of any creditor or of any person in trust for 
any creditor with a view of giving such creditor a preference 
over the other creditors shall, if the person making, incurring, 
taking, paying or suffering the same is adjudged bankrupt on a 
bankruptcy petition presented within three months after the 
date of making, incurring, taking, paying or suffering the same,
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or if lie makes an authorised assignment, within three months 
after the date of the making, incurring, taking, paying or suffer
ing the same, he deemed fraudulent and void as against the 
trustee in bankruptcy or under the authorised assignment.

(2) If any such conveyance, transfer, payment, obligation or 
judicial proceeding has the effect of giving any creditor a pre
ference over other creditors, or over any one or more of them, 
it shall be presumed prima facie to have been made, incurred, 
taken, paid, or suffered with such view as aforesaid whether 
or not it was made voluntarily or under pressure and evidence 
of pressure shall not be receivable or avail to support such 
transaction.

(3) For the purpose of this section, the expression ‘creditor’ 
shall include a surety or guarantor for the debt due to such 
creditor.”

The decision in Bemllack v. Haul: of B.X.A., supra, turned 
on the construction of the Yukon Ordinance, the text of which 
is to be found in the judgment of Craig, J., who delivered the 
judgment of the Territorial Court affirming the judgment of 
Dugas. J.. at the trial dismissing the plaintiff's action, at p. 126. 
Section (1) of the Ordinance resembles sub-sec. (1) of see. 31 
of the Bankruptcy Act, except while the latter has the words, 
“with a view of giving such creditor a preference over the 
other creditors,” the former has the words “with intent to 
defeat or delay or prejudice his creditors or to give one or more 
of them a preference, etc.” Also the words “which has such 
effect” are found in the first section of the Ordinance but not 
in sub-see. (1) of the Bankruptcy Act. There are other differ
ences not very material.

Section 2 of the Ordinance is as follows:—
“2. Every such gift, conveyance, assignment, transfer, delivery 

over or payment, whether made owing to pressure or partly 
owing to pressure or not, which has the effect of defeating, de
laying. or prejudicing creditors or giving one or more of them 
a preference, shall, as against the other creditors of such debtor, 
be utterly void.”

The apparent effect of that sub-section is to make every 
conveyance to a creditor prejudicial or preferential as to other 
creditors whether or not made owing to pressure or partly 
owing to pressure utterly void. Under sub-sec. (2) of the Act 
a similar situation merely purports to create a presumption 
that the conveyance was made with a view to a preference 
whether it was made voluntarily or not or under pressure.

Idington, J., who gave the judgment of the Court in the 
Benallack case, says of sub-see. (2) of the Ordinance, which was
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passed after the decision in Motions Bank v. Halter (1890),
18 Can. 8.C.R. 88:—

“Does it do more than remove the question of pressure out 
of consideration in arriving at a proper conclusion in a case 
falling within the first section which was practically passed upon 
by the decisions referred to? I think not. ‘Every such gift, &e.,’ 
evidently means that class or those classes designated by the 
preceding section.”

The decisions he refers to are Mol sons Bank v. Halter, supra; 
Gibbons v. McDonald, supra, and Stephens v. McArthur (1891),
19 (’an. 8.C.R. 446.

It does not appear in that case, Benallack v. Bank of B.N.A.. 
that the securities impeached were defended cs having been 
obtained under pressure, but rather as having been taken by the 
bank in the ordinary course of business without knowledge by 
the bank of the debtor’s insolvent circumstances. It wras on 
the ground of want of concurrence by the hank in the fraudulent 
intent that the securities were upheld. Idington, J., says that 
there has been a long line of decisions to the effect that such 
concurrence is necessary to avoid a transaction under the ordin
ance and though there had previously been no express decision 
of the Supreme Court he adopts the dictum of Chief Justice 
Sir William Ritchie in Gibbons v. McDonald, supra, that there 
must l>e a “concurrence of intent on the one side to give and on 
the other to accept a preference over the other creditors.”

He adds that until the Legislature obliterates the element of 
intent and plainly declares that the result of the transaction 
is to govern it will be difficult to arrive at any other conclusion.

In Baldocchi v. Spada, supra, the transaction there impeached 
as a preference was upheld on the ground that the creditor hail 
no reason to know' of the debtor’s isolvency.

The decision in the Benallack use was followed by Orde, J. 
in Re Webb (1921), 64 D.L.u. 633, where he discussed this 
section of the Act. He says (p. 636) :—

“Rut it seems still to be necessary, in order that the trails 
action may lie held to have been entered into ‘with a view of 
giving such creditor a preference’ that the creditor was awar- 
of the insolvent condition of the debtor.”

On the facts of the case before him he held that the mer 
taking of security by a creditor did not impute to him knowledge 
of the debtor’s insolvency and he upheld the security impeached 
in the proceeding. In the case before us there can be no question 
that Procter had no knowledge of the insolvency of the debtor.

We are now confronted with the question as to the state of 
the law in England tearing on the subject now tefore us. The
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provisions in our sec. 31 are found in the English Bankruptcy 
Act of 1869, eh. 71, sec. 92, which, however, ended with this 
proviso: “This section shall not affect the rights of a purchaser, 
payee or incumbrancer in good faith and for valuable considera
tion. M

It was on this proviso that the decision of the House of Lords 
hinged in Butcher v. Stead (1875), L.R. 7 ILL. 839, 44 L.J. 
(Bcv.) 129, 24 W.R. 463. Lord Cairns in that case construed 
the word “payee” as meaning “person receiving payment as a 
creditor” thus covering the case of the creditor involved in the 
proceedings who had received payment for goods from a debtor 
on the eve of insolvency entirely withont knowledge of the 
debtor's circumstances. That Act was repealed hv the Bank
ruptcy Act of 1883, ch. 52 (see sec. 169), and the above proviso 
was struck out and does not appear in sec. 48, corresponding to 
former sec. 92. Nor does it appear in sec. 44 of the Act 1914, 
ch. 59. In these two last-mentioned Acts the saving clause to 
the section saves only the rights of those making title bond fide 
through a creditor.

The effect of the decision in Butcher v. Stead, supra, was to 
leave the doctrine of pressure where it stood before the Act of 
1869. As stated by Lord Mansfield in Thompson v. Freeman, 
supru, cited and followed in Sharp v. Jackson, supra i “A 
bankrupt when in contemplation of his bankruptcy cannot by 
any voluntary act favour any one creditor; hut if, under fear 
of legal process, he gives a preference, it is evidence that he does 
not do it voluntarily.”

As Lord Halshury says cf that statement of the law in 
Sharp v. Jackson, supra, at p. 425: “There is the principle 
stated—it is not a voluntary act ; and. as Lord Cairns says, the 
word ‘preference’ here imports in it the voluntary act of a 
person who can do either the one thing or the other as he 
prefers.”

And he cites the further statement of Lord Mansfield:—
“And though the defendant in this case had taken no steps 

to secure himself, in case he was called upon, yet the bankrupt, 
acting from mistake, was under the same apprehensions of legal 
process as if the defendant had actually threatened her; so that 
her executing the warrant of attorney was not a voluntary act, 
but the effect of fear, however groundless that might be.”

Lord Halshury adds at p. 426:—
It becomes then no longer a voluntary act; but an act under 

pressure—pressure not the less because it is pressure upon his 
own mind and his own consciousness from an apprehension of
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what will happen if bankruptcy takes place ; not a pressure by 
threats of creditors to assert their rights.M

The authorities and decisions under the successive sections 
of the English Bankruptcy Acts relating to fraudulent prefer
ence are dealt with in Williams’ Bankruptcy Practice, 12th ed. 
294; Ex parte Griffith; lie Wilcoxon, supra, and Ex parte liai! : 
In re Bird, supra, arc referred to, p. 294, as settling the law 
that it is sufficient to constitute a statutory fraudulent prefer 
ence that the preferring the creditor should have been tlw 
substantial, effectual and dominant view with which the debtor 
made the preference, and that it was not necessary it shoul-i 
have been his sole view. Both these decisions are by the Coni' 
of Appeal.

At p. 800 the author says:—“The result of omitting the pr- 
ferred creditor from the saving clause at the end of the fraudu
lent preference section seems to be that questions as to the bon ’ 
fides of the creditor will no longer arise.”

It was held in Stephens v. McArthur (1890), 6 Man. L.R. 49'!. 
by the Full Court of this province that to set aside a couve 
a nee as a preference under the provincial Act then in for-1 
it was not necessary to prove notice to the transferee or creditor. 
The judgment in that case was reversed in the Supreme Court, 
19 Can. S.C.R. 446, but not on that point, as stated by Killam, 
C.J., in Schwartz v. Winkler (1901), 13 Man. L.R. 493, where 
he reiterated the views previously expressed by the Full Court. 
The expressions used by Strong, J., in Stephens v. McArthur 
in the Supreme Court at p. 456, indicate he considered notice 
to the creditor immaterial.

The judgment of the Supreme Court in Gibbons v. McDonald, 
supra, affirmed the judgment of the Ontario Court of Appeal, 
upholding the security there impeached as given in consequence 
of pressure. Strong, J., expressly bases his decision on this 
ground. Ritchie, C.J., held that the case was disposed of by 
the previous decision of the Supreme Court in M oisons Bank v. 
IlaJier, supra.

In Godvillc v. Fraser (1902), 14 Man. L.R. 12, the Full Court 
held that the dominant “motive” of the debtor under the 
Manitoba Act as under the English Bankruptcy Acts was what 
the Court must seek for to determine the character of the 
transaction and that the knowledge of the creditor was imma
terial. Killam, C.J., considered that the amending Act there 
in question had eliminated the factor of pressure.

The judgment of the Supreme Court in the Benallack case 
(1905) is at variance with the decisions of the Manitoba Courts 
on the necessity of concurrence on the part of the creditor to
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avoid a conveyance as a fraudulent preference under the pro
vincial legislation in question. All the relevant decisions of 
Canadian Courts deal with provincial or territorial legislation 
concerning assignments.

It seems to me that it is open to argument that sub-see. (2) 
of see. 31 of the Act does not enlarge or modify the preceding 
suit-section. When it says “if any such conveyance, etc.,” it 
refers to conveyances mentioned in the preceding suh-section, 
which are voluntary acts of the debtor intended to give a 
creditor a preference. To say, as sub-sec. (2) says, that con
veyances made with a view of giving a creditor a preference 
shall, if they have the effect of giving a preference, be deemed 
prima facie voluntary, whether voluntary or not, seems meaning
less and inoperative. IIow can it be that a conveyance made 
to give a preference can have any other effect than that of 
giving a preference? If it be made for that purpose it conics 
within sub-sec. (1) and is therefore void and sub-sec. (2) is 
superfluous. It is, moreover, a singular kind of a rebuttable 
presumption when evidence to displace it is inadmissible and, 
if it does get in, avails nothing. I must confess I find it 
difficult to arrive at the precise meaning of this elusive sub
section.

If the view that the suh-section is inoperative lie ultimately 
adopted the law concerning pressure would be restored. It 
may he that the aim of Parliament in this enactment was to 
drive out that law because it has in some respects in various 
jurisdictions been excessively refined, as, for example, a mere 
demand by a creditor having been held a sufficient proof of 
pressure, and, perhaps, because it necessarily implied the con
sideration of “motives,” “mixed motives,” “views” and “in
tents.” a difficult subject for analysis and determination. How
ever that may be, the sub-section is there and it is at least 
questionable whether its meaning is to he gathered from anything 
other than the words used in it.

But if in the Supreme Court somewhat similar provisions 
in provincial and territorial legislation making conveyances 
“utterly void” have been given the meaning of at least elimin
ating the factor of pressure, it is hardly now open to question 
that sub-sec. (2) of this Act, when any conveyance is attacked 
as having had the effect of giving a preference, has the result 
of creating a rebuttable presumption that it was made with a 
view of giving a preference whether the conveyance was volun
tary or not and of eliminating the factor of pressure from con
sideration. The transaction is then to he judged in other re
spects in regard to the question of preference “with a legislative 
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declaration of an inference to be drawn from the effect of the 
transaction” as stated by Killam, C.J., in Schwartz v. Winkler, 
supra, at p. 502.

Duncan in his recent work on The Law and Practice of Bank
ruptcy in Canada states that in deciding whether a transaction 
can be impeached under sec. 31 of the Act two important matters 
have to be determined, namely, whether the section requires 
proof that: (a) the preferred creditor had knowledge of the 
fraudulent intent of the debtor; and (b) that the preferred 
creditor had knowledge of the insolvency of the debtor.

He observes that in the decisions in Ontario on the provincial 
legislation it was held that both were necessary, unless on proof 
of the first the conclusion was that the creditor must have had 
knowledge of the second.

He further points out that there are two points of distinction 
between the provisions in the Bankruptcy Act and the statutes 
and ordinances on which Johnson v. Hope (1889), 17 A.R. (Ont.) 
10, and other cases were decided. The first is the provision 
in the provincial Acts that nothing in the fraudulent preference 
section shall apply to ‘‘any bond fide sale or payment made in 
the ordinary course .... to innocent purchasers or parties.” 
This is comparable to the proviso to sec. 92 in the English Act 
of 1869, on which Butcher v. Stead, supra, was decided where it 
was held that the proviso protected a creditor ignorant of the 
fact that he was l>eing preferred. The second point of difference 
is that the words “with intent” are used in the provincial Acts 
where the words “with a view” occur in sub-sec. (1) of the 
Bankruptcy Act, and it is to the word “intent” that the second
ary meaning implying a concurrence has been attached by the 
Canadian decisions. No such secondary meaning has in England 
been grafted on the words “with a view of giving a preference. ’ '

The two subjects, that of concurrence of intent and that of 
knowledge of the debtor’s insolvency are so implicit in each other 
that they cannot be considered as wholly separate and distinct. 
Can there lie an intent on the part of a creditor to secure a 
preference over other creditors without his knowledge of the 
debtor’s embarrassed circumstances being implied? It is diffi 
cult to conceive of such a case. Or can there be a knowledge 
of the debtor’s insolvency by a creditor who is being given 
security by the debtor without an intent on his (the creditor’s) 
part to obtain a preference? It is also difficult to imagine such 
a case as that. In Gibbons v. McDonald, supra, Ritchie, C.J., 
held that there was in that case no concurrence of intent as 
there was no knowledge on the part of the creditor of the debtor’s 
insolvency. At any rate in the case before us the mortgagee
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had no knowledge of Bell’s insolvency and it is not contended 
that he had any of Bell’s intention to give him a security which 
operated to the disadvantage of the other creditors.

The BenaUack case is an express decision that concurrence 
of intent must be established to invalidate a transaction as a 
fraudulent preference under the territorial legislation there in 
question and similar provincial enactments.

Nevertheless that decision is not in accord with decisions 
of the English Courts in which those Courts deal with the 
section in the English Bankruptcy Act from which the section 
in our own Act is taken. And, in considering the section 
before us, we must direct our attention to the history of the 
corresponding section of the English Bankruptcy Act and the 
decisions of the English Courts upon it. In these decisions it 
is made clear that the mental attitude of the debtor is the 
dominant consideration and that the knowledge of the preferred 
creditor is not material. Since the amendment of the Act of 
i860 to which I have referred the bond fides of the creditor 
is in England no longer a factor.

“The knowledge of the creditor preferred or his privity to 
the circumstances is not to be taken into consideration in estimat
ing whether a transaction is or is not a fraudulent preference.” 
Kerr on Fraud and Mistake, 1920 ed., p. 255.

What we have to consider is the true construction of sub-sec. 
(1). and, in doing so, it is a wise policy to go back in a humble 
spirit to the words of the statute, as Bowen, L.J., observed in 
Ex parte Griffith; Be Wilcoxon, supra, at p. 75. There is in it 
nothing whatever about knowledge by the creditor of the debtor’s 
intention, or of concurrence of intent or of bond fides on the part 
of the creditor being necessary to avoid the transaction. Nor 
is there a word or a phrase in it from which anything of the 
kind can, by any indirection, be inferred. We have the deci
sions in the English Courts of the highest authority on the 
corresponding section in the English Acts and they are un
equivocally to the effect that knowledge of the creditor to whom 
tlie conveyance was given is not to be taken into consideration. 
The test is, what was the predominant motive in tin debtor’s 
mind? The creditor’s knowledge of the debtor’s mind or in
solvency is not a factor.

I think we are entitled to consider the decision in the Bcn- 
allack case as confined to the facts there in evidence and to the 
interpretation and construction of the ordinance (differing in 
some important respects from the section in the Bankruptcy Act) 
bv which the legal consequences of those facts were governed 
in accordance with the principles laid down by Lord Halsbury
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in Quinn v. Leatham, [1901] A.C. 495, at p. 506, 70 L.J. (P.C.) 
76, and recently acted on by this Court in St. Vital Investments 
v. Hall dor ton ‘(1920), 56 D.L.R. 418, 30 Man. L.R. 573. The 
decisions in the House of Lords and in other English Courts on 
the section in the English Act from which our section is taken 
are clear in ignoring the element of the creditor’s knowledge 
as being a factor in constituting a preference fraudulent. More
over, the Supreme Court has intimated that it will follow a 
decision of the House of Lords though inconsistent with a 
previous judgment of that Court (i.e., the Supreme Court), per 
Anglin, J., in Stuart v. Bank of Montreal (1909), 41 Can. 
S.C.R. 516, at p. 548.

I think, therefore, it must be held that neither concurrence 
of intent nor knowledge of the debtor’s circumstances on the 
part of the creditor is a factor in constituting a fraudulent pre
ference under sub-sec. (1) of sec. 31.

The evidence on the motion before Macdonald, J., was all on 
affidavit. Boyd, an officer of the Traders Trust Co., the trustee, 
says in his affidavit that “the said debtor, with the view of giving 
the said Percy J. Procter a preference over the other creditors 
of the said debtor executed” the mortgage in question. Procter 
in his affidavit says that, in response to a request from him, Bell 
“came to my office and I told the said Bell that he had promised 
to give me security on the house in question in these proceedings 
and he stated that he was willing to do so and wras very sorry 
he could not make good on the cheque.”

Further on he states :—
“I say that the said mortgage is not preferential within tin* 

purview of the Bankruptcy Act” and that at no time was In* 
aware of Bell’s insolvent circumstances until “the latter part 
of July.” In a second affidavit by Procter he states :—

“5. Looking back on the conduct of the said Bell at the various 
times that I saw him in connection with this transaction after 
giving him the said sum of $1,200.00 I now realise that the said 
Bell was afraid of the consequences of his act, and I verily be
lieve that such was his condition of mind when he gave me tin- 
security in question in these proceedings.”

As to this last statement Bell says in his affidavit: “I say 
that I had no apprehension as to the possible consequent s 
referred to in the said affidavit but my only desire and intention 
was to give security to the said Percy John Procter for the pay
ment of his claim against me,” and that his only intention was 
to give Procter security for his claim. He admits the substantial 
correctness of the charge of false pretences made against him 
by Procter in his affidavit of October 7, 1921.
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It will be observed that the above statements by Procter, so 
far as they are relevant to the question of intent, are general, 
founded on no specific source of information and therefore in 
themselves of doubtful admissibility as evidence. They are also 
met by the statement of Bell who denies that he was acting 
under apprehension. But, in view of Bell’s admission as above, 
only the most tenuous consideration can be given to his assertions. 
In my opinion, however, it must be said that there is nothing 
before the Court on which to find that the presumption raised 
by sub-sec. (2) has been answered or even attempted to be 
answered. There cannot be said to be any evidence of pressure 
and, under that sub-section, if there were, it must be held in
admissible, and, if admitted, of no consequence whatever.

In my judgment the trustee is entitled to succeed on this 
appeal and the mortgage in question must be held fraudulent 
and void within the provisions of sec. 31 of the Bankruptcy Act 
and set aside accordingly.

On the other question argued arising from the application 
of the facts of this case of our provincial laws respecting exemp
tions I agree with the reasoning and conclusions of Dennistoun, 
J.A., whose judgment I have read.

Undeniably the result of the view I take is, so far as Procter 
is concerned, unfortunate. He acted throughout with the l>est 
motives and in entire good faith. But his legal rights are to lie 
determined according to the provisions of the Act, which it is 
t lie duty of the Court to enforce without regard to extrinsic 
considerations.

1 think the appeal of the trustee should be allowed.
Dennistoun, J.A. :—Bell, to whom I will refer as the debtor, 

has made an assignment under the Bankruptcy Act, 1919, ch. 36, 
to the Traders Trust Co., hereinafter called the trustee.

The debtor has an urban homestead which has been sold by 
the trustee for $7,250. There is an undisputed first mortgage 
on the property for $3,000, which the trustee is prepared to pay 
in full. There is a second mortgage to Procter for $1,200, which 
the trustee is attacking in these proceedings as a fraudulent 
preference and which the trial Judge has held to be valid. Hence 
this appeal.

The trustee has in his hands over and above the $4,200, which 
represents the mortgages, the sum of $3,050, out of which he is 
prepared to set aside $1,500 to satisfy the debtor’s claim for his 
statutory exemption, and a balance of $1,550 foi< general
creditors.

If the trustee can reverse the judgment appealed from he 
will have $1,200 to add to the $1,550 mentioned for general
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— is entitled to receive $1,200 of the $1,500 which the trustee is
_. holding to satisfy the debtor’s claim to exemption. The trustee,

Re Bell, in effect, says he is obliged by the statute to pay the exemption 
~~ money to the debtor.

ennijioun, ina^er, therefore, narrows dow*n to a contest between
Procter and the debtor as to which of them shall have the 
money in the event of the mortgage being set aside.

Counsel for Procter argue that a conveyance fraudulent and 
void as against creditors is not void but voidable, and it is well 
settled that it is good as between the parties to it.

In Curtis v. Price (1805), 12 Ves. 89, at p. 103, 33 E.R. 35, 
the Master of the Rolls said :—

“A settlement of this kind is void only as against creditors; 
but only to the extent, in which it may be necessary to deal with 
the estate for their satisfaction, it is as if it had never been made. 
To every other purpose it is good.”

Tanqueray v. Bowies (1872), L.R. 14 Eq. 151.
They urge further that the security mortgaged to Procter 

never was available to creditors.
Roberts v. Hartley (1902), 14 Man. L.R. 284, at p. 290;— 

“It has long been established that the 13 Eliz. e. 5, applies only 
to the various kinds of property, real and personal, that at the 
time of the conveyance were subject to the payment of the 
grantee’s debts or that could he reached by execution or other 
wise ; for a conveyance that disposes of property that creditors 
could never reach cannot be said to defeat, hinder, or defraud 
creditors. ’ ’

Robin Hood v. Maple Leaf (1916), 26 Man. L.R. 238, at p. 250.
Procter contends that his mortgage being good against the 

debtor, the latter cannot have his exemption money until it 
has been first applied pro tanto in satisfaction of the mortgage 
debt by the trustee in bankruptcy.

This leads to a consideration of the point whether the claim 
to exemption is one which is personal to the debtor, or is one 
which he can alienate in favour of a creditor, and whether the 
making of the mortgage in question operated so as to bind tin* 
exemption money in the hands of the trustee in favour of 
Procter, the mortgagee, to the exclusion of the debtor.

The trustee in this case takes under an authorised assign
ment made under the provisions of sec. 10 of the Bankruptcy 
Act, 1919, ch. 36:—

“10. Every authorised assignment shall be valid and sufficient 
if it is in the form provided by General Rules or in words to the 
like effect ; and an assignment so expressed shall, subject to
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the rights of secured creditors, vest in the trustee all the pro
perty of the assignor at the time of the assignment excepting 
such thereof as is held by the assignor in trust for any other 
person and such thereof as is, against the assignor, exempt from 
execution or seizure under legal process in accordance with the 
laws of the province within which the property is situate and 
within which the debtor resides.”

The trustee therefore can have no title to the exemption rights 
which pertain to this property. If this had been a homestead 
farm or an urban homestead of less than $1,500 in value the 
trustee would have taken nothing, and what he docs take he 
can obtain only as the provincial statutes give it to him. Refer
ence must therefore be made to those Acts, which are the Exe
cutions Act, R.S.M. 1913, ch. 66, and the Judgments Act, R.S.M. 
1913, ch. 107.

Those statutes indicate the method by which the exemption 
right of the debtor in an urban homestead exceeding $1,500 
in value can be separated from the property which is available 
for creditors.

The trustee must follow the procedure laid down by those 
Acts, and the power of sale given him by the Bankruptcy Act, 
sec. 20, can only be exercised in conformity with the procedure 
prescribed by the provincial statutes.

When the trustee undertakes to sell a debtor’s urban home
stead he must do so in the manner indicated in sec. 9 of R.S.M. 
1913, ch. 107. He may offer it for sale, and provided a greater 
sum than $1,500 be offered, such property may be sold, but the 
amount to the extent of the exemption shall at once be paid 
over to the said debtor; and such sum until paid over to the 
debtor, shall be exempt from seizure under execution, garnish
ment, attachment for debt, or any other legal process. Provided 
that no such sale shall be made unless the amount offered shall, 
after deducting all costs and expenses, exceed $1,500, and that 
no such sale shall be carried out. or possession given to any 
person thereunder until the amount of the exemption shall have 
been paid over to the debtor entitled to such exemption.

This leads to an enquiry as to what rights the debtor has 
over his claim to exemption. Can he sell it or mortgage itf 
Can he pledge it to a creditor? When he places a mortgage of 
ordinary type upon his homestead does he thereby agree to 
waive or abandon his exemption privileges in the event of the 
mortgage being declared void as against general creditors?

The cases, in my humble judgment, shew that the debtor is 
free to part with or restrict his interest in the property by sale 
or mortgage ; that his exemption right is confined to the interest
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which remains to him. When he sells, his interest is gone, and 
there is nothing to which an exemption claim can attach ; when 
he mortgages, his interest is reduced to the equity of redemption 
and his exemption right attaches to that alone.

I will refer as briefly as possible to a few of the cases which 
are authority for this proposition.

The owner of a homestead may alienate it at his pleasure. 
He is entitled to dispose of it as he sees fit, and may convex 
free from the operation of writs of execution which have been 
registered against it while it was his homestead : Northwest 
Thresher Co. v. Fredericks (1911), 44 Can. S.C.R. 318.

The owner of an urban homestead may mortgage it if he 
so desires. If he do so his interest in the property is confined 
to the equity of redemption. It is the equity of redemption 
only which is available to judgment creditors and the exemption 
rights of the owner are likewise confined to that equity of re 
demption : Hockin v. Whellans (1890), 6 Man. L.R. 521 ; Purdy 
v. Colton (1908), 1 S.L.R. 288; Love v. Bilodeau; In re Exemp 
tion Ordinance (1912), 7 D.L.R. 175, 5 Alta. L.R. 348; Scott on 
Homesteads and their Exemptions, p. 23.

In Ontario Bank v. McMicken (1890), 7 Man. L.R. 203, Kil 
lam, J., says at p. 221 :—

“Where the property is mortgaged it is necessary that tin- 
equity of redemption should be above the prescribed value 
to make it chargeable with a judgment debt. It is only 
the interest of the debtor that is charged. It is only a question 
of the alue of his interest and not of the value of the entire fee 
simple. It is only to be sold if more than $1,500 be offered for 
it, which cannot be expected if the equity of redemption be noi 
above $1,500 in value and the onus of shewing that is on the 
plaintiff.”

The giving of a mortgage on property which is subject to 
homestead exemption rights operates merely as a postponement 
of those rights to the rights of the mortgagee. The mortgage r 
in effect says: “Take my property as security for your debt 
and I will look to the equity of redemption for the satisfaction 
of my claim for exemption.”

In Hockin v. Whellans, supra, it is stated, at p. 526:—“As 
to the third point, that the defendant has lost his homestead 
right by alienating his property in favour of Alio way ami 
Champion, the evidence shews that it was not a complete and 
absolute conveyance, but only a security given by way of mort
gage. The defendant retains still the equity of redemption and 
may redeem at any time to save his homestead. He has not, 
therefore, parted with his property, nor evinced any intention
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to do so. That does not deprive him of his homestead exemption 
right.”

So long as the debtor remains in occupation of his homestead 
no question of exemption arises. It is only when some person 
comes forward to dispossess or eject him that the rights of all 
parties must be ascertained and adjusted under the statute.

In this case it is the trustee in bankruptcy who is about to 
dispossess the homesteader. He has arranged a sale of the pro
perty for $7,250. He proposes to pay the first mortgagee $3,000 
in full settlement of his security. He is prepared to pay the 
debtor $1,500 in cash in satisfaction of his exemptions; and he 
attacks the second mortgage for $1,200 as void against creditors. 
The second mortgagee says in effect: “It is useless to attack 
my security for if you succeed in having it declared void as 
against creditors it is nevertheless good as between the debtor 
and myself, and as you admit you have $1,500 to give him in 
lieu of his exemption rights in the homestead you must give 
$1,200 of that money to me, for I stand in the debtor’s shoes 
so far as it is concerned.”

With respect I am unable to agree with the view of the trial 
Judge on this point. The $1,500 exemption is not designed for 
any purpose other than to provide shelter for the debtor and 
his family as a matter of public policy, and while it retains 
its characteristics is never available for the payment of debts. 
It is a right personal to the debtor. The debtor cannot assign 
or transfer it qua exemption. It is only after he has received it 
in cash that he is free to determine that he will pay it over to 
a creditor.

By sec. 41, ch. 66, R.S.M. 1913, the Executions Act:—
“Every agreement to waive or abandon an exemption from 

seizure or a benefit, right or privilege of exemption from seizure 
under this Act and every arrangement, contract, or bargain, 
verbal or written, under seal or otherwise, made or entered 
into with or without valuable consideration, whereby an attempt 
is made to prevent any person from claiming the benefit, right 
or privilege of exemption under this Act, shall be absolutely 
null and void.”

Assuming that the mortgage to Procter be set aside as void 
against creditors, the trustee in bankruptcy is entitled to realise 
upon the property which was the subject of that charge as freely 
as if it had never been created.

If he can arrange a sale of the equity of redemption in the 
property for more than $1,500 and proposes to eject the debtor 
from his homestead, then for the first time the right to exemp
tion arises, and before the trustee can carry out the sale, or
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give possession of the property he must pay over to the debtor 
the full amount of the exemption, R.8.M. eh. 107, see. 11.

Such payment must be made to the debtor personally for 
the statute says so, and only by following its provisions strictly 
can the trustee give title to his purchaser. The right (if any ' 
of the mortgagee to be recompensed for the loss of his charge 
on the land out of the exemption money is one which does not 
concern the trustee, or the general creditors, whom he represents. 
The dispossessed mortgagee must enforce that claim (if at all) 
against the debtor personally.

The debtor on receipt of his $1,500 may forthwith invest it 
in another homestead for, as previously stated, it is part of 
public policy which underlies exemption law that he and his 
family be provided with shelter rather than become a charge 
on the public through destitution. Re Demaurez (1901), 5 Terr. 
U. hi; OtUr v. Mutrr (1892), 19 A.R. (Ont.) 94; Re Bêther 
ington Interpleader (1910), 3 S.L.R. 232.

“The leading and fundamental idea connected with a home 
stead is unquestionably associated with that of a place of resid
ence for the family, where the independence and security of a 
home may be enjoyed without danger of its loss or harassmeir 
or disturbance by reason of the improvidence or misfortune of 
the head or any other member of the family. It is a secure 
asylum of which the family cannot be deprived by creditors.” 
Thompson on Homesteads, pp. 85-6.

Assume for the moment that the debtor has given Procter 
an absolute conveyance of his equity of redemption and not a 
mortgage. Will it not l>e admitted that Procter must be in a 
stronger position than if he had contented himself with a mort
gage charge upon the land?

Roberts v. Hartley, supra, deals with this point and decides 
that when a debtor has absolutely conveyed all his interest 
in the land on which he resides by a conveyance valid and binding 
on him, even when set aside by the Court as against creditors, 
the claim that the land is an exemption can no longer be main
tained. This confirms the conclusion previously reached that the 
grantee takes only the interest in the land which the debtor 
can give him, and the grantee has acquired nothing of the 
debtor’s right to exemption. It does not run with the land 
but is personal to the debtor alone.

If that be the case when the debtor by a transfer in fee simple 
gives the largest grant of his interest known to the law, it seems 
to follow beyond doubt that a mortgagee can stand in no better 
position than a grantee.

It is true that when a mortgage is given the exemption right
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has not been abandoned, for in such ease the land still remains 
the debtor’s homestead, but the right to claim the benefit of that 
exemption is affected no more by the one form of alienation than 
it is by the other.

The only remaining point is that by some marshalling of 
interests the right of exemption may be shifted backwards and 
forwards upon the equity of redemption so that when the trustee 
comes to take Procter’s security he will find substituted for it 
the debtor’s right to exemption.

But that cannot be, for the method of ascertaining and seg
regating the exemption right is clearly defined by the statute. 
There must be a sale and a setting aside of $1,500 in money 
which must be paid to the debtor and until that payment be made 
the debtor can retain possession of the homestead and defy the 
trustee.

The exemption rights considered by Mathers, C.J. in Robin 
Hood v. Maple Leaf, supra, are, in my judgment, different from 
those which pertain to an urban homestead in so far as general 
creditors are concerned.

The tools of a debtor and his farm homestead are exempt from 
execution. General creditors cannot touch them, and there can 
be no fraudulent preference given in respect to them for they 
could not have been taken in execution even if the conveyances 
or charges placed upon them had never been made. But an 
urban homestead is in a different position. When it exceeds 
$1,500 in value, general creditors have a right to sell and realise 
under execution—provided a sum of money taken from the pro
ceeds of the sale is given to the debtor.

The principles which underlie the decision in Robin Hood 
v. Maple Leaf, supra, do not apply, in my opinion, and the cases 
are clearly distinguishable.

The urban homestead exemption right is dependent upon the 
wording of the statute and the strictest compliance with its terms 
is imperative.

That the preferred creditor has no control over the right qua 
exemption is demonstrated by the fact that it exists only so 
long as the debtor is willing to have it so. The moment he 
abandons his homestead, the right to exemption is gone. It is 
the debtor’s occupation to which the right is attached and, in 
my view, it can never be severed therefrom. It is never open 
to a creditor to assert a right to receive the debtor’s exemption 
money, the land having been disposed of by creditors, for there 
is no way such creditor can shew title to it, it must go to the 
debtor in satisfaction of his right of occupation of which he is 
deprived in invitum.
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In this case Bell, the debtor, is opposing the claim of Proetc 
for he has assumed to give a power of attorney to the truste, 
to receive his exemption money and distribute it among generel 
creditors. Procter is endeavouring to obtain the money again- 
the claims of the trustee and the debtor. With regret I arrive at 
the conclusion that he cannot do so for he has acted honestly 
and generously and has been cruelly defrauded. With much 
respect I am unable to uphold the judgment appealed from on 
this point.

I will now attempt to deal with the other branch of the case on 
which it was held by Macdonald, J., that this mortgage does m 
create a fraudulent preference within the meaning of sec. 31 of 
the Bankruptcy Act.

This involves a consideration of the question, is this Court to 
follow the decisions of Canadian Courts including the Supreme 
Court of Canada, pronounced prior to the passage of the Haul; 
ruptcy Act in cases under provincial laws relating to assign 
ments and preferences, or is this Court to follow decisions of the 
House of Lords upon see. 48 of the English Bankruptcy Act of 
1883, ch. 52, which is for all practical purposes, identical with 
see. 31 of the Canadian Act, with one important exception, tn 
which I will refer! New, Prance <fc Garrard’s Trustee, v. Hunt
ing, supra, affirmed sub nom. Sharp v. Jackson, supra.

The English Act does not contain sub-sec. (2) as we have it.
It is difficult to say what this sub-section means as point, 1 

out by my brother Cameron, but it seems in any event to prohibit 
Canadian Courts from taking into consideration the doctrine 
of pressure which has been, and still is, the deciding factor in 
many English cases. Benallack v. Bank of B.N.A., supra.

If the case at Bar had come up for decision under the English 
Act, I think the mortgage attacked would have been declan 1 
valid, for there was here the pressure upon the consciousness of 
the debtor, the fear of criminal proceedings, and of disbarment 
as a barrister which has been referred to as the “heaviest pres
sure to which a defaulter can be subjected.” Molsons Bank v. 
Halter, 18 Can. S.C.R. 88, at p. 95.

In Sharp v. Jackson, [1899] A.C. 419, at p. 426, Halsbury, 
L.C. says:—

“Can it be said that it was a mere voluntary decision on the 
part of this particular bankrupt that he would favour one set of 
creditors rather than the other, when in truth and in fact it was 
an endeavour to save himself from a criminal prosecution which 
induced him to do the act in question! It becomes then no 
longer a voluntary act, but an act under pressure—pressure not 
the less because it is pressure upon his own mind and his o\ n
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consciousness—from an apprehension of what will happen if 
bankruptcy takes place; not a pressure by threats of creditors 
to assert their rights.”

In Maisons bank v. Halter, supra, a judgment pronounced 
when pressure was recognised as depriving a transaction of its 
voluntary character in Ontario, Strong, J., says, at p. 95, and 
Taschereau, J., concurs at p. 96 :—“It is held that a mere demand 
is sufficient pressure by a creditor to take away from a convey
ance, transfer, or mortgage the character of. an unjust prefer
ence, and if the pressure of the creditor is thus sufficient to shew 
that such a transaction is not a voluntary preference, how much 
more effectual for that purpose should be the pressure caused 
by the consciousness of the trustee, that if he fails to make good 
his abstractions from the fund he will subject himself to penal 
consequences. In such a case it could never be said that the act 
of restoration, if impeached as a preference, was voluntary or 
spontaneous, or made otherwise than under the weight of the 
heaviest pressure to which the defaulter could be subjected.”

It may well lie that the abolition of the doctrine of pressure 
in Canada and its retention in England is so material a difference 
in the legislative policy underlying these statutes that the 
Supreme Court of Canada when called upon to consider this 
section will prefer its own reasoning in the lie nailack case, supra, 
and hold that the substitution of the word “view” in the Bank
ruptcy Act for the word “intent” in the Yukon Ordinance, is 
not a sufficient ground for reversing a legislative policy which 
lias been upheld in a “long line of decisions upon which the 
commercial world has had a right to act for a long time past.” 
Idington, J., at p. 129 (36 Can. S.C.R.).

That Judge gave the judgment of the Court to the effect that 
both assignor and assignee, that is, the debtor and the preferred 
creditor, must have “a concurrence of intent on the one side to 
give, and on the other to accept a preference over other credi
tors,” and he proceeds to say at p. 129: “Until the legislature 
obliterates the element of intent in such legislation and clearly 
declares that, quite independently of intent, the preferential 
result or effect of the transaction impeached is to govern, it will 
lie exceedingly difficult to arrive at any other conclusion in cases 
of this kind.”

The Legislature may have attempted to make the result or 
(fleet of the transaction impeached the sole criterion by sub-sec. 
(2), but, in my view, the introduction of the word “such” has 
rendered that attempt futile, and we are thrown back upon sub- 
sec. (1) to pass upon the “view” which governs the transaction. 
If there was a view of giving a preference the transfer is a fraud
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on creditors. I f there was no such view the transfer may be held 
valid and sub-sec. (2) will not apply.

I am not prepared to take the responsibility of saying that by 
the substitution of the word “view” for the word “intent” the 
Legislature has made a clear declaration of a fundamental change 
of policy, and has intended that hereafter following the English 
cases “viewr” is restricted to that of the debtor alone, and the 
“view” of the creditor is not to be taken into consideration.

Lord Halsbury seemed to think that in legislation of this kind 
several words may be synonymous for in Sharp v. Jackson, supra, 
at p. 421 ([1809] A.C.) he says: “It depends on what was in his 
mind. Whether it is called ‘intention’ or ‘view’ or ‘object’ does 
not appear to me to matter much,” and again at p. 422, he says: 
“It seems to me clear, therefore, that he made this conveyance 
not with the ‘intention’ or ‘view’ or ‘object’ or whatever it may 
be called of preferring these persons, but for the sole purpose 
of shielding himself, lender these circumstances what he did is 
not a fraudulent preference under the Bankruptcy Act.”

Lord Esher expresses the same opinion in almost the same 
words in New, Prance cf* Garrard’s Trustees v. Hunting, supra, 
at p. 27.

It appears from the evidence in this case that Procter had no 
knowledge of the impending bankruptcy of Bell and had no 
“intention,” or “view,” or “object,” of obtaining a preference 
over other creditors when he took the security in question. 
That being so the judgment of the Supreme Court of Canada 
in the Bcnallack case is in point unless the substitution of “view” 
for “intent” has entirely changed the well settled law.

This point was before Orde, J., in Re Webb, supra. At p. 636 
(64 D.L.R.) he says:—
“It seems still to be necessary, in order that the transaction 

may be held to have been entered into ‘with a view of giving 
such creditor a preference’ that the creditor was aware of tin- 
insolvent condition of the debtor. There must still, as held in 
Gibbons v. McDonald (1802), 20 Can. S.C.R. 587, and in Benal- 
lack v. Bank of B.X.A. (1905), 36 Can. S.C.R. 120, ‘be a con
currence of intent on the one side to give and on the other to 
accept a preference over other creditors.’ ”

Orde, J., does not deal with the point which has been so 
strongly pressed in argument upon this Court, that the decisions 
on the English Bankruptcy Act have now displaced the authori
ties upon which he relies, and that it is the “view” of the debtor 
alone which is to be ascertained, the “view” of the creditor 
having no effect whatsoever upon the transaction.
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It may well be that when this point reaches the Supreme 
Court of Canada that Court will distinguish it from the Bcnal- 
lark case and adopt the view of Sir Montague E. Smith in 
Trimble v. Hill (1879), 5 App. Cas. 342, at p. 344, 49 L.J. (P.C.) 
49:—

“Their Lordships think the Court in the colony might well 
have taken this decision as an authoritative construction of the 
statute. It is the judgment of the Court of Appeal, by which all 
the Courts in England are bound, until a contrary determination 
has been arrived at by the House of Lords. Their Lordships 
think that in colonies where a like enactment has been passed 
bv the Legislature, the Colonial Courts should also govern them
selves by it.”

See also Stuart v. Bank of Montreal (1909), 41 Can. 8.C.R. 
516, per Anglin, J., at p. 548; also Quinn v. Leatham, supra.

Stare decisis is a duty which devolves upon all Courts in 
order that the business of the country may be carried on with 
confidence and certitude. Bankruptcy law now runs throughout 
the Dominion and uniformity of decision is essential; neverthe
less there will be great differences in the results which are to be 
recorded in England and in Canada so long as the English law 
retains the doctrine of pressure and the Canadian law discards 
it. and the Canadian law retains the doctrine of common or con
current intent to prefer, and the English law discards that.

In the meantime and until some higher Court settles the 
point, I prefer to hold with the decision quoted from Ontario 
upon sec. 31 of the Bankruptcy Act, and the long line of eases 
upon the Assignments and Preferences Acts, that there must be 
a common or concurernt view on the part of the debtor and the 
creditor to create a preference, before sec. 31 (1) of the Bank
ruptcy Act applies.

On this ground I would dismiss the appeal with costs.
Appeal dismissed.

Re McCLVRE.
Ontario Supreme Court, Appellate Division, Meredith, C.J.C.P., Hodgins, 

J.A., and Latch ford and Lennox, JJ. November 18, 1921.
Wills (§IIIA—75)—Direction to executors to sell farm and divide 

proceeds—Testator iiimself subsequently selling farm and 
TAKING MORTGAGE — CONSTRUCTION—REVOCATION—DISTRIBUTION 
UNDER WILL.

By his will a testator directed that his executors should sell his 
farm and divide the proceeds between his sons as directed; after 
the date of his will the testator himself sold the farm, part of the 
purchase price being secured by a mortgage. The Court held that 
the sale merely anticipated the conversion which the will directed 
and was in no way a revocation of the will, but only made the 
proceeds more ready for distribution in accordance with its terms.
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Appeal by executors from a judgment of Middleton, J., on a 
motion, upon originating notice, for an order determining a 
question arising upon a will.

The judgment appealed from is as follows:—
“The testator died on the 7th August, 1921, having first made 

his will, which bears date the 22nd May, 1919, and which has 
been duly admitted to probate.

By this will the testator directed that his executors should 
sell his farm, lots 14 and 15 in the 8th concession of Vaughan 
and divide the proceeds into two parts, five-sevenths and two 
sevenths respectively, the five-sevenths to be paid to his son 
George and the remamining two-sevenths to his son William.

After the date of his will, the testator himself sold the farm : 
part of the purchase-price, $4,100, being secured by a mortgage 
thereon The only asset which has apparently come to tin 
hands of the executors is this mortgage. The applicants contend 
that the will of the testator, as to the property dealt with by it. 
must be interpreted as though executed immediately before li 
death, and that, therefore, the devise fails because the farm had 
already been sold and the will could not operate upon it. Tin 
mortgage was personalty and passed as personalty. In suppoi 
of this reliance is placed upon Be Dods (1901), 1 O.L.R. <>: 
the other hand, Mr. Wallace relies upon the case of Be Gralm 
(1915), 8 O.W.N. 497, where Mr. Justice Clute dwelt with a will 
which I cannot distinguish from the will now before me. II 
there distinguished Be Dods, and determined that, where tin 
devise is not of the lands but of the proceeds of the lands, tin 
fact that the testator subsequently sold the lands does not cans 
the legacy to fail, but the proceeds of the lands in the execi; 
tors’ hands, as the result of the testator’s own conversion of tin 
farm, pass in the same way as the proceeds of conversion wouM 
have gone if the executors had themselves been able to convert.

Apart, from this case, I should have followed what I believ- 
to be the law as expounded in Be Dods, but it is my duty und r 
the statute (Judicature Act, R.S.O. 1914, eh. 56, sec. 32) to fol
low my late brother in the decision which he has made, and I 
think it wise to do so rather than to attempt to create any mere! 
artificial distinction, leaving it to an Appellate Court to review 
the situation if the parties think the decision ought to be recon
sidered.

I, therefore, declare that the mortgage, which is part of the 
proceeds of the land, passes in the same way as if the executors 
had sold the land and the money secured by this mortgage had 
been received by the executors as part of the proceeds of a sale
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made by them. Costs of all parties should be paid out of the
estate.”

William Proud foot, K.C., for appellants.
,/. II. G. Wallace, for respondents.
Hodgins, J.A.: — The learned Judge appealed from a 

decision of the late Mr. Justice Clute in Re Graham, 8 
O.W.N. 497, but referred to a decision to the contrary effect of 
Boyd, C., in Re Dods, 1 O.L.R. 7, followed in R* Beckingham 
(1913), 5 O.W.N. 607. These are both eases in which the 
property had been directly devised, and were based upon English 
deeisions, of which Farrar v. Winterton (1842), 5 Beav. 1, and 
Gale v. Gale (1856), 21 Beav. 349. are examples. The last men
tioned ease has been finally disengaged from the criticism of 
Lord St. Leonards and Mai ins, V.-C., and is firmly established 
by the House of Lords in Beddington v. Baumann, [1903] A.C. 
13. Consequently, if this ease falls within that decision, the 
Graham case was wrongly decided. I think that case is distin
guishable. In it the testator directed his executor to sell and 
gave the proceeds to his son and three daughters.

It is important to know exactly what the Gale case decided. 
The principle upon which it proceeds is, that there wras a devise 
of a particular property which, by the act of the testator subse
quent to the making of his will was so changed or destroyed 
that it ceased to exist, and that he thereby worked a revocation 
of his will in respect thereto.

The argument in that case and in the earlier case of Moor v. 
Raisbeck (1841), 12 Sim. 123, was that, while the testator had 
changed the character of the devised property, he still retained 
an interest in it, different in kind, namely, the proceeds thereof, 
which, having regard to sec. 23 of the English Wills Act, 1 Viet, 
eh. 26 (identical in terms with sec. 26 of our Wills Act, R.S.O. 
1914, eh. 120), would properly pass to the devisee. That argu
ment was rejected in those cases, as it was by Sir O. Jessel in 
Blake v. Blake (1880), 15 Ch. D. 481, and by Lindley L.J., in In 
re Clowes, [1893] 1 Ch. 214, because there was nothing in the 
will to indicate that the proceeds and not the thing itself were 
included in the subject-matter of the devise.

The will here docs not devise the farm, but the proceeds there
of, and as at the date of the testator’s death those proceeds were 
in esse, though not produced by a sale by the executors, but by 
the testator’s intermediate act, there is, in my opinion, an essen
tial difference between this case and the case of Gale v. Gale 
(ante) and those decisions which followed it.

Lord Halsbury, L.C., in the Beddington case, has, in my 
humble judgment, expressed this difference in such a way as to
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enable this ease to be decided without in any way impugning the 
earlier authorities. In dealing with the real question to 1> 
decided he proceeds ([1903] A.C. at pp. 16 and 16) :—

“Practically, therefore, it comes to this, whether apart from 
any special direction or language in the instrument—whether it 
was a disposition of the man’s own property or whether it was 
an appointment, seems to me to be for this purpose perfectly 
immaterial—you can find in the instrument that the person who 
made that testamentary instrument has made a disposition, if it 
was property, or executed a power of appointment, if it was a 
power of appointment, in such words and under such cireum 
stances as to shew that he was not devising the particular 
property alone but that he was intending that something which 
should represent that property, if it had undergone a change 
between the two periods—the time of the death and the time of 
the making of the instrument—should nevertheless pass to the 
person whom he had made his devisee or appointee.”

Lord Shand also deals with this aspect of the subject when 
he says (pp. 17 and 18) of the property affected by the will in 
that case:—

“On the other hand, the appointment in its terms relates to 
the property only ; it does not affect or refer to the money which 
has been realised from part of the property having been sold: 
it does not in its Serins in any way deal with the proceeds that 
have been received from that sale. It appears to me, my Lords, 
that under those circumstances the general principle ought to 
receive effect that, where a subject which has been given by the 
terms of the appointment is gone in part or in whole, the ap
pointment cannot take effect upon the money which has been 
received as a substitute. The appointment docs not bear to 
include or to refer to money which might be received if the 
property should be sold or converted in any way in future; and 
there is no deed subsequent to the appointment after the change 
had taken place declaring that the moneys which the trustees 
had received were to go in the same way as the property appoint
ed. In the absence of anything of this kind, I cannot proceed on 
a conjectural view as to what may have been intended, but cer
tainly not expressed in the terms used. I do not think the testa
tor can be held to have given an appointment which relates to 
that money.”

Lord Davey, too, puts the question, which he thinks must be 
answered in dealing with the will, in these words (p. 20) :—

“Is Mr. Beddington’s will expressed in such language and in 
such large terms as to carry not only the property as it then
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existed, but also this property which has arisen from the particu
lar dealings with it ! * *

These observations are only an amplification in clear terms of 
what was said in previous cases. An example of these is In re 
Dowseit [1901] 1 Ch. 398. Fanvcll, J., there said (p. -101) :— 

“In cases of this sort the question appears to me always to be 
one of construction. Has the testator . . . expressed his inten
tion to give the particular property, or the property which may 
from time to time represent the particular property . . .

Applying the principle which the learned Law Lords enunci
ated. I think there should be no difficulty in deciding that the 
words of this will, so far as the ' give anything to the respon
dents. shew that the testator was intending to give, not the farm 
itself, but what its sale produced, the “proceeds,” as the will 
expresses it. The change in the lifetime of the testator did not 
alter the character of what he devised to his sons, but merely 
anticipated the conversion which the will directed, leaving as the 
result that which he, in terms, dealt with.

Attention may be directed to a recent judgment of P. 0. 
Lawrence, J., In re Bick, [1920] 1 Ch. 488, in which the view is 
expressed that the effect of sec. 23 of the English Wills Act 
(ante) is merely to repeal the old law under which a change of 
interest in itself revoked a gift and to leave the Court free to 
construe the will in such a way as to earn- out the testator's 
intention.

In the result I would affirm the judgment, and dismiss the 
appeal.

Latchford and Lennox, JJ., agreed with IIodgins, J.A.
Meredith, C.J.C.P. :—This case seems to be a simple and 

plain one, that is if we do not let it get mixed up with other cases 
that really have little if any bearing upon the real question for 
consideration.

The testator bequeathed to the respondents the proceeds of 
certain lands which he directed his executors to sell : but before 
his death he sold the lands himself and took a mortgage of them 
from the purchaser securing payment of the price of the lands 
or the greater part of it.

It is contended for the appellants that that sale was a revo- 
cati. i of the will to the extent of the gift in question, or an 
ademption of it.

But why so? It, in effect, merely made unnecessary a sale by 
the executors: the same proceeds go to the same beneficiaries, by 
one step less: the sale step, which the testator chose to take him
self in his lifetime, an opportunity, no doubt, presenting itself
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which enabled him to do so, and ao relieve the executors from 
taking it.

The proceeds have in no sense lost their identity; nor have 
they been in any way mixed with other money or property: they 
are only more ready for the hand of the beneficiary to receive 
them.

The case of In re Clowes, [1893] 1 C'h. 214, and the case in 
this Province in which Boyd, C„ seems to have followed In re 
Clowes, whether rightly or wrongly decided, are not in point : 
they were cases of devises of land, in which a wide effect was not 
given to the great change in law and in equity effected by the 
legislation contained in the Wills Act, sec. 26—sec. 23 of the 
Imperial enactment ; see In re Carter, [1900] 1 Ch. 801 ; Morgan 
V. Thomas (1877), 6 Ch. D. 176; and In re Bick, [1920] 1 Ch. 
488.

I am in favour of dismissing the appeal.

Appeal dismissed with costs.

C ANADA LIFE A88VRANCE CO. v. MrHABDY.
Alberta Supreme Court, Appellate Division, Scott, C. J., Stuart, Beck, 

Byndman and Clarke, JJ.A. June 9,19SS.
Motions and orders ($ II—10)—Master in Chambers—Conditional 

order—Different views of by parties to action—Appeal from 
—Extension of time for appealing—Discretion of Judge—Alta. 
Rule 313 (2)—Construction.

Where a master does not unconditionally and finally dispose of the 
matter, but states orally in Chambers what the order is to be, but 
attaches a string to the decision so that in a certain event referred to 
orally by the Judge, the order will not be issued, there is no “order 
made” or “decision given” within the meaning of Rule 313 (2) Alta., 
except ns a conditional one, and where the parties to the action take 
different views of what the master says, upon which the time for appeal
ing from the order depends, the discretion of a Judge in extending the 
time for appealing will not be interfered with.

Appeal from an order of Harvey, C.J., granting the defend
ant an extension of time for appealing from an order of the 
Master in Chambers made in a vendor’s action for specific per
formance of an agreement of sale. Affirmed.

A. L. Smith, K.C., for appellant.
Gerald Costigan, for respondent.
The judgment of the Court was delivered by
Stuart, J.A. :—The action had been undefended, an order nisi 

had been made and not complied with, a sale had been ordered 
and held and had been aliortive. The Master then had, on the 
plaintiff's application, made an order permitting the plaintiff 
to purchase the land at $22,400 and giving the plaintiff a de-
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flciency judgment for the sum of #2,058.46 against the defend
ant. The decision that such was or would lie his order was 
made by the Master on December 30, 1921, hut he directed, 
in language which, in its exact terms, is not before us, that the 
order was not to issue for one month so as to give the defendant 
an opportunity to find a purchaser for the lands. As the de
fendant did not find such purchaser the order issued as of the 
original date, December 30, but was not signed and entered 
until March 8, 1922. On March 11, the defendant served a 
notice of motion returnable before the presiding Judge in Cham- 
l>ers on March 20 for an order extending the time for appealing 
from the order of December 30. On March 20, Harvey, C.J., 
heard the motion and made an order extending the time for 
service of a notice of motion by way of appeal until that very 
day, March 20. From this order, the present appeal is brought.

Rule 313 (2), referring to appeals from the Master, says:—
“The appeal shall be by motion on notice setting out the 

grounds of appeal served within four days and returnable within 
fourteen days after judgment is pronounced order made or 
decision or certificate given.”

It was assumed upon the hearing of the appeal that if the 
order actually signed on March 8, had been made unconditionally 
though only verbally on December 30, the time thus limited 
would have begun to run on about January 7 or the first day 
after vacation, and that the time for appealing would have 
expired about January 11. This is, no doubt, in general, the 
proper interpretation to put upon the rule which, in this re
spect, differs from Rule 321 with respect to appeals to the 
Appellate Division.

Hut the fact is that the Master did not finally dispose of the 
matter on December 30. It is not proper, in my opinion, to 
take the order as eventually signed, and entered, as being the 
order made on December 30. Both parties agree that the Master 
did not then unconditionally and finally dispose of the matter. 
I know that there is a common practice of stating in Chambers 
orally what the order is to be, but of attaching a string to the de
cision so that in a certain event, referred to orally by the Judge, 
the order will not be issued. But, in my opinion, in such a case, 
it is improper to say that there has been either an “order made” 
or a “decision given” within the meaning of Rule 313 (2) ex
cept, of course, as a conditional one. In the present case I 
think the real order made by the Master on December 30 was 
probably of this nature, viz., that unless the defendant found 
a purchaser within one month, the plaintiff would be entitled 
to get an order such as it had asked for. In other words, I do
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not think it is proper to treat any deeision whatever of the 
Master as something in the way of an aside, or as something 
sub rosa that is not to be considered as formal or as part of the 
proceedings but is to he treated as if it had never oecurred at all. 
For that is not the fact. The thing did occur. The Master did 
say something which was effective at the time and I think no 
one has a right to treat it as non existent, for that is not true.

We have before us no record of what the Master said orally, 
and I find that there is no memorandum in the Clerk’s Chamber 
Hook, no doubt because of it being during legal holidays, of 
what was said. But it is uncontroverted that the Master did, on 
December 30, refuse to make the order as it now appears in the 
Appeal Book. In substance, he either said “If you do not find a 
purchaser within a month the order will be made as the plaintiff 
asks,” or, he said “I make the order now as the plaintiff asks 
but if you find a satisfactory purchaser within a month I will 
rescind it at your request and in the meantime the order will 
remain merely oral.”

Now the attitude of the two parties in this appeal arises partit 
from their taking the one, the former view, of what the Master 
said, the other, the latter view. If the former view was the 
Correct one in fact, then the defendant had a right to wait until 
the plaintiff went back to the Master, shewed that no purchaser 
had been found and had obtained the order, and had a right to 
consider that that would then be the order from which he might 
appeal. In that case, the order to be appealed from would not 
have been made till March 8, and the defendant would have 
needed no extension of time if he had appealed on March 11.

On the other hand, if the plaintiff was right as to what the 
Master actually did say orally, and as to the proper interprets 
tion of it, then there is no doubt that the time for appeal began 
to run at once after vacation.

We have liefore us the affidavit of the solicitor who appeared 
before the Master on behalf of the defendant on December 30. 
in which he states that he understood what the Master had said 
in the former sense and the inference from what he says is that 
he understood that it would still lie necessary for the plaintiff to 
go hack to the Master not merely for the formal signature of 
the order hut to get his unconditional deeision that the order 
should go so that it would only he then that there would be a 
“decision made” within the meaning of the rule.

There is no affidavit contradictory of this except that of the 
plaintiff’s manager, .who, of course, was not present and who 
speaks only as to what he was advised by the plaintiff’s solicitor.

Enquiry of the Master does not throw much light on the 
matter, although his memory of his intention was rather adverse
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to the interpretation of what he said which is suggested by the 
defendants’ solicitor.

The whole point, very technical in itself, is only relevant as 
shewing that there was some not unreasonable ground for the 
defendant’s solicitor to assume that the time for appealing 
would not begin to run until the plaintiff’s solicitor went back 
to the Master and got his order.

It is to be observed that the affidavit of the defendants’ 
solicitor above referred was not before the Chief Justice but 
was presented to us on the appeal without serious objection on 
the part of the plaintiff. In this affidavit, the solicitor states 
that about the last of January he communicated with the plain
tiff’s solicitor asking when they intended to “enter” the order 
and expressing his intention to appeal. To this the solicitor 
for the plaintiff replied that he thought he was too late as the 
time had expired. Then neither side acted for over a month, 
the defendant apparently waiting for the order to be entered, 
and either resting on the false assumption that he would have 
his four days from the date of entry or recognising that he 
would have to apply for an extension in any case. If the de
fendant had not made this last delay after he was told of the 
real situation and had been warned, there is no question that 
he would have been entitled to his extension if he had then 
applied for it promptly. The plaintiff could then have made 
no complaint of prejudice because it had already been informed 
verbally, at least, of the intention to appeal.

Rut the defendant waited from the end of January until 
after the plaintiff entered its order on March 8 before applying 
for the extension.

Substantially, therefore, the only question is whether the 
plaintiff did anything in the interval in the way of acting upon 
an order which it had not got signed and entered, and as to which 
its solicitor had been told of an intention to appeal, so as to 
give it a right to object to the extension of time because it 
would be prejudiced. I doubt very much whether a party to 
whom an order has been granted orally but who omits to get it 
formally signed and entered lias very much right to claim to 
have acted upon it and so to be liable to prejudice if it be re
versed, especially where it is so serious an order as the final 
wiping out of a purchaser’s right under an agreement of sale 
which is the subject matter of the action.

Rut if we examine the affidavit of the plaintiff’s manager, 
it will be seen, I think, that the prejudice is by no means so 
serious as was suggested on the argument.

It seems that the plaintiff had agreed to sell the land to the
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defendant MeHardy in 1916 for the sum of $16,640, that, 11' 
defendant beeoming in default, the action was begun on 17th 
January, 1921, that an order nisi was made on February IT). 
1921, giving the defendant one month to pay, that payment w;i- 
not made; that on Marrh 24, 1921, an order for sale was mail 
that ltefore the sale was held, viz., on April 20, 1921, an order 
was made giving the plaintiff possession on account of the con 
dition of the land which was overgrown with weeds and givin. 
it the right to spend money on the destruction of the weeds ami 
to put in a crop, that the only arrangement the plaintiff coule 
make was to give one Clarke $5,000 for clearing the land of 
weeds, the same Clarke only agreeing to do so on condition of 
being given a lease for 3 years, and that plaintiff paid Clark 
the said sum for clearing the land and granted the said leas 
for 3 years.

All this is set forth with many other facts in the affidavit of 
the plaintiff’s manager. The lease to Clarke was not produce)I 
but the affidavit says that “it was always understood and agree: 
between the said Clarke and myself that in the event of the lam! 
being sold or in the event of the defendant paying the amount 
due prior to the completion of the action the lease would forth 
with be cancelled and of no effect." It also appeared that the 
sale was held on May 17, 1921, and proved abortive. Then on 
November 28,1921, the plaintiff made the application upon whiei 
the order of December 30 was made. The plaintiff’s manager 
states that he was informed by his solicitor that the time for 
appealing from the order of December 30 had elapsed and that 
“upon the necessary registration" the plaintiff would become 
the owner of the said lands and that “deeming the plaintiff to 
be the sole legal and equitable owner of the lands" he pr" 
ceeded to make arrangements with Clarke for putting the laml 
in crop for the season of 1922 and had advanced him the seed 
grain at an expense of $945 and that Clarke had gone on am! 
seeded the land.

Just exactly what the deponent meant by “the necessai 
registration" is not very clear, as the plaintiff would appear 
to have been already the registered owner. But, if any registre 
tion was necessary, it certainly could not have been made until 
the order of December 30 was signed and entered, which was 
not until March 8, 3 days before the application was made for 
an extension of time. Nor does the deponent say when exactly 
it was that he had made his arrangements with Clarke, although 
the inference would naturally be that he had done so before 
March 11.

In my opinion, it would appear from the plaintiff’s own shew-
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iug that it did not consider that it would have absolute control 
until some “registration” was made. I also think that there 
were no arrangements made with Clarke that cannot l»e allowed 
for and adjusted without injustice to the plaintiff, even if the 
proposed appeal should succeed. The Judge hearing the appeal 
would have every right to impose terms.

I do not think it proper to express any opinion as to the merits 
of the proposed appeal because that will be a matter for the 
Judge in Chambers to consider.

For these reasons, I think we should not interfere with the 
discretion exercised by Harvey, C.J., in extending the time, and 
that this present appeal should be dismissed.

In the circumstances I think there should be no costs of the 
appeal.

Appeal dismissed.

Ile OLIPHANT.
Ontario Supreme Court, Appellate. Division, Meredith. C.J.C.P., Hodgins, 

J.A., and Latchford and Lennox. JJ. November 18, 1921. 
Descent and distribution (§IE—20)—Death of husband intestate— 

Widow making no election under Devolution of Estates Act 
—Widow exhausting dower by remaining in possession— 
Right of representative to the $1,000 under sec. 12 of the 
Act.

Where a husband dies intestate leaving a wife and no children, 
iind the widow makes no election under sec. 9 of the Devolution of 
Estates Act (Ont.), but exhausts her dower by remaining in pos
session of the real estate of her intestate husband until her death, 
all her right, title and interest in her husband's estate is at an 
end, and her representative is not entitled to the $1,000 which by 
sec. 12 is given to the widow if the whole estate is under that 
sum.

An appeal by Robert Oliphant, administrator of the estate 
of Maria Oliphant, deceased, from the judgment of Middleton, J.
Affirmed.

IV. S. McBrayne, K.C., for appellant.
IV. .V. McClemont, for respondents.
Meredith, C.J.C.P. The single question involved in this 

appeal is: what interest did the widow take in her husband’s 
land at his death Ï

And the answer, I should have thought, must, manifestly, be: 
dower only: because she did not “elect to take her interest under 
‘ the Devolution of Estates Act’’ in her husband’s undisposed of 
real property in lieu of all claim to dower . . . ’’ (sec. 9).

It is true that that enactment provides generally for the dis- 
position of undisposed of real property as if it were personal 
property: but it also provides in the plainest terms for the par
ticular ease of dower, and those provisions must prevail.

Oat.

Api>. Div.
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The section of the Act which gives the widow the right of 
election to which I have referred—sec. 9—provides that: “Noth 
ing in this Act shall take away a widow's right to dower:" it 
then gives her a right to elect to take under the Act in lieu of 
dower, and then provides that : ‘ ‘ unless she so elects she shall not 
be entitled to share in the undisposed of real property."

Section 12 was also relied upon in support of this extraordi
nary claim, made by the personal representative of the widow, 
she being now dead also; but it, too, is, in equally plain words, 
applicable, in such a case as this, only “if the widow elects under 
section 9" to take under the Act, “in lieu of dower:" sub-sec. 4.

The appeal must be dismissed.
Hodgins, J.A.:—The Devolution of Estates Act has assimi 

lated the distribution of the real estate to that of persomil 
property. It has, however, respected the dower interest, so that 
the widow retains it unless she elects not to do so. In the case 
in hand she remained in possession of the real estate of her intes
tate husband until her death. The sole claim made by her per
sonal representative is to the $1,000 which, by sec. 12, is given to 
the widow if the whole estate is under that sum,, or is made a 
charge thereon in her favour if over that amount.

The debts of the estate absorbed the personal estate.
Under sec. 12, if the estate consists of personalty, and is not 

of the value, of $1,000, the whole of it goes to the widow. If over 
that amount, the $1,000 becomes a first charge, and the Statute 
of Distribution (now sec. 30—et seq. of the Devolution of Estates 
Act), applies to the balance. But, if the estate or any part of it 
consists of real property, the widow’s dower and her interest in 
the personalty under the Statute of Distributions is, primâ facie, 
what she takes as her share. If she prefers the $1,000, she must 
elect to abandon her dower, as, on her choice being so made, the 
whole estate is governed by sub-secs. 1 and 2 of see. 12. And she 
must indicate her choice by a formal document. Unless she does 
this, she remains entitled to her dower in the lands, and the sec
tion does not operate to increase her rights as to the personalty. 
As the appellant not only did not elect against dower but has 
enjoyed that right and interest in specie, her estate is not entitled 
to anything further under sec. 12.

The conclusion of the learned Judge is correct and should be 
affirmed.

Lennox, J. :—Emancipated from the spell of Mr. McBrayne’s 
ingenious argument, I can find no reason to doubt the correctness 
of the judgment in appeal.

Isaac Oliphant, whose estate is being administered, died with-
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out issue and intestate on the 20th January, 1916, leaving real 
and personal estate. His widow, Maria Oliphant, obtained 
administration and remained in possession of the real estate nntil 
her death. The personal estate was exhausted in payment of 
debts.

The widow did not, in pursuanee of see. 9 of the Devolution 
of Estates Act, R.S.O. 1914, eh. 119, elect to take an interest 
under see. 12 of the Act, in her husband’s undisposed of real 
estate, in lieu of dower; and I suppose it may be inferred that 
she did not, as personal representative, give notice in writing 
requiring the widow to make her election under sub-see. 2 of 
see. 9.

There being real estate, she could take under the statute only 
by a formal election in writing duly attested ; see. 9 and sub-see. 
4 of sec. 12. Instead, she took and exhausted her estate of dower, 
and all her rights in her husband's estate terminated at her 
death.

There is very little room for argument. The widow was not 
deprived of dower (see. 9), and she could, if she liked, have a 
statutory share in lieu of it (see. 9 and see. 12, sub-see. 4). She 
could not have both; she did nothing beyond taking and enjoy 
ing her dower, and see. 9 expressly provides that “unless she so 
elects she shall not be entitled to share in the undisposed of real 
property.”

The appeal should be dismissed.
Latchford, J. :—I agree with the result.

Appeal dismissed with costs.

MARCHAND v. 8.N. “SAMUEL MARSHALL."
/ ■■. hftfUrr Court of Canada, Quebec Admirait fi Dintrirt, Marie nnan, D.L.J.A.

January SI, 19SS.
Seamen ($ I—4)—Wages—Contract ok hiring in Quebec—Enforcement 

OF CLAIM BY MINOR—ClVIL CODE OF LOWER CANADA—RIGHT OF 
MINOR TO SUE FOR RECOVERY OF WAGES—ARREST OF SHIP KIR DEBT 
—NO EFFORT BY OWNERS TO OBTAIN RELEASE—CONSENT TO OPERA
TIONS ENDING BEFORE END OF SEASON—RIGHT OF SEAMAN TO RE
COVER FULL SEASON’S WAGES.

A minor who has engaged in Quebec to serve on a vessel plying 
between the Great Lakes ami the St. Lawrence river has the status 
and capacity to sue for wages in the Quebec Admiralty District of the 
Exchequer Court, the Quebec law being that a minor over 14 may sue 
in his own name to recover wages due him. The rule being that what
ever relates to the remedy to be enforced should be determined by 
the lex fori.

Where a ship has been arrested on a claim for wages, and the owners 
do nothing to obtain the ship’s release from the arrest and the further 
employment becomes impossible, such owners clearly contemplate the 
termination of operations before the close of the season of navigation, 
and, in fact, consent to her being laid up, ami a seaman who has hired 
for the season with a monthly bonus, is entitled to the full season’s 
pay and the amount of such monthly bonus remaining unpaid.

Can. 
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Action by several seamen under 21 years of age to recover 
wages. Judgment for plaintiffs.

Harold Walker, for plaintiff Marchand.
T. M. Tansey, for defendant.
Maclennan, D.L.J.A.:—These are all actions for wages ami 

some questions arise which are common to all of the four ciees. 
The plaintiffs Marchand, Leblanc and Lehouillier were seamen 
aboard the ship “Samuel Marshall,” and the plaintiff Trepanier 
was the assistant cook. Leblanc and Trepanier signed articles 
of engagement dated at Sorel, May 7, 1920, to serve on board 
the ship between Montreal and the Great Lakes and on tin- 
river St. Lawrence as far as Father Point for a period not to 
exceed 8 months, the ship to be used as freight boat. The articles 
contained an agreement that 15 days’ notice must be given 
before leaving the vessel and “in case of the ship being laid up. 
the crew to be paid without extra wages.” Under the heading 
of “Particulars of Engagement” there is a column headed 
“Amount of wages per week of calendar month,” in which it i-. 
mentioned that the monthly wages of each member of the crew 
who signed the articles, and there is also another column headed 
“Bonus at the end of the season,” but no amount is entered in 
the latter column opposite the names of the crew.

Each of the above plaintiffs is a minor, and the owners of the 
ship at the trial objected to each action on the ground that tin- 
plaintiff being a minor was incompetent to sue for his wages. 
This is the first question to be decided and it applies to tin- 
four cases. Counsel for defendant submitted that the Exchequer 
Court in Admiralty administered the Marine Law of Englaml 
in like manner as if the cause of action were being tried ami 
disposed of in the Englisti Court of Admiralty and that by the 
English Maritime Law a minor seaman under the age of 21 
years could not sue in his own name but through a curator or 
guardian; MacLachlan, Merchant Shipping (5th cd.) 263 and 
Albert Crosby (1860), 1 Lush. 44. Counsel for plaintiff relics 
upon art. 304 of the Civil Code of Lower Canada, which provides 
that a minor of 14 years of age may alone bring action to recover 
his wages.

The question to be decided here is what law applies. The*.- 
plaintiffs were all engaged in the Province of Quebec and tin- 
actions were entered in this province. Article 6 of the Civil 
Code provides that an inhabitant of Lower Canada is governed 
by its laws respecting the status and capacity of persons, an-1 
C.C. 304 gives a minor 14 years of age a right of action to re

cover his wages. Many years ago the House of Lords, in Don v. 
JAppmann (1837), 5 Cl. & Fin. 1, 7 E.R. 303, laid down the
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rule, that whatever relates to the remedy to be enforced must he 
determined by the lex fori, the law of the country to the tribunals 
of which the appeal is made. This rule was followed by Dr. 
Lushington in The Milford (1858), Swabey 362, 4 Jur. 417, 6 
W.R. 554, and by Philliinore, J., in The Tagus, [1903] P. 44, 72 
L.J., P. 4. In The Minerva (1825), 1 Ilagg. 347, 9 W.R. 
Si, Lord Stowell at p. 358 said: “Seamen are the favourites of 
the law .... and placed particularly under its protection.” In 
view of these authorities, I came to the conclusion that the 
remedy of the plaintiffs being invoked in the Province of Quebec 
must he governed by the provisions of the law of this Province 
which gives a minor a right of action to recover his wages. Had 
these plaintiffs taken proceedings before a Judge of the Sessions 
of the Peace or Police Magistrate, as they were entitled to do 
under the Canada Shipping Act, the objection to their actions 
on the ground that they were minors could not have been raised. 
In my opinion, this objection should not prevail in the Admiralty 
Court, and I, therefore, hold that the plaintiffs had the capacity 
and status which justify them in entering their actions in this 
( 'ourt.

Another question of importance relates to the right of the 
plaintiffs to claim a bonus, it is established by the evidence 
that cadi member of the crew, with the exception of the captain 
who had a special agreement in that connection, was to be paid 
a bonus of $10 per month at the end of the season. This bonus 
was in reality part of the wages of the crew and they all received 
a bonus for the previous season and, in my opinion, the plaintiffs 
established their right to receive such bonus; The Elmville, 
[1904] P. 422. The defendant submitted that the end of the 
season had not arrived when these actions were instituted. This 
ship had been engaged during the season of 1920 in carrying 
'•oid from Lake Erie ports to the port of Montreal and arrived 
in Montreal on its last trip down on Sunday, November 14, at 
10 a.m., with a cargo of coal aboard, which was discharged on 
the following day. On November 16, a cargo of liquor consigned 
to Windsor, Ontario, was placed aboard the ship, but was re
moved by seizure in revendication against the owners on Novem
ber 17. On the latter date, the ship was arrested by one McCul
lough on a claim for wages. The owners did not take any steps 
to secure the ship’s release from that seizure, but very im
properly, on November 18, induced the Master to leave the port 
ol Montreal for Cornwall, Ontario. The Marshall of the Court 
wlm had arrested the ship and was in custody thereof having 
obtained information of the attempt to remove the ship from 
this jurisdiction, succeeded in stopping her at the Soulanges
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Canal and compelled her to return to Montreal. In the mean 
time further arrests were made of the ship at the instance of 
divers members of the crew. As the owners did nothing to 
obtain the ship’s release from the arrest by McCullough, tin- 
further employment of the ship became impossible. The season \ 
operations were ended and the crew became entitled to their 
wages and bonus. The articles expressly provided, that in ea> 
the ship is laid up the crew is to be paid without extra wag»*'. 
This clearly contemplated the termination of the operation' 
before the close of the season of navigation and when the owners 
failed to obtain the ship’s release from arrest they, in fact, 
consented to her being laid up from that date; Viner’s Abridge 
ment, Verbo Mariners, p. 235; The Malta (1828), 2 llagg. 158. 
Maelaehlan (5th ed.), Merchant Shipping, 247. It has been 
an immemorial and benevolent practice of the Court, if there i< 
any doubt about a contract, to give the seamen the benefit of it : 
The Nonpareil (1864), Br. & L. 355; Rosvoe’s Ad. Practice (4th 
ed.) 251.

Armand Marchand joined the ship in September; his wage> 
were $65 per month and he claims $20 for 2 months’ bonus. 
He was paid wages to the end of October and I find that he is 
entitled to $41.17, being wages from 1st to 10th November, 1020. 
at $65 per month, and a further sum of $20 being 2 months’ 
bonus, in all $61.17 for which there will be judgment in hi< 
favour against the ship with costs.

Florence Trepanier was the second cook on the ship ; her 
wages were $45 per month with a bonus of $10 per month, and 
she had served on the ship during the whole season. She has 
proved her claim of $28.50 for the first 19 days in November 
and $70 being 7 months’ bonus, in all $98.50, for which amount 
there will be judgment in her favour against the ship and cost'.

Paul Leblanc had served the whole season; his wages were 
$75 with a bonus of $10 per month. He made a claim of $5 
for some extra services but this item is not proved or allowed. 
He has established his right to $47.50 being wages from 1st to 
19th November, 1920, and $70 bonus, forming a total of $117.50 
for which there will be judgment in his favour against the ship 
with costs.

Xavier Lehouillier began on August 1, 1920, and was paid 
to the end of October; his wages were $65 per mouth ami he 
has proved his claim for wages from 1st to 22nd November, 
$47.67, and his right to a bonus for 4 months, $40, forming a 
total of $87.67, for which amount there will be judgment in 
his favour against the ship with costs. Judgment accordiwjly.
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Re TORONTO METAL AND WASTE Co.

Ontario Supreme Court in Bankruptcy, Orde J. November 2\, 1921. 
Bankruptcy ( §IV—40)—Authorised assignment under Bankruptcy 

Act—Claim of Crown for taxes — Priority of claim of 
trustee for fees—Priority of claim of authorised trustee 
who has relinquished to trustee appointed on making of 
receiving order—Priority of claim for sheriff for poundage
AND EXPENSES.

The Crown’s priority for taxes which is preserved under sec. 51 
(6) of the Bankruptcy Act, does not entitle the Crown to rank 
ahead of the trustee's fees and expenses. Also fees payable to 
an authorised trustee, to whom an assignment was made by the 
insolvent before the making of the receiving order but after the 
petition in bankruptcy was filed, who relinquishes possession of 
the estate to a trustee appointed when the receiving order is made 
are payable in priority to the Crown’s claim. The sheriff’s claim 
for poundage and expenses are also payable in priority to the 
Crown’s claim where the petitioning creditors issued an execution 
against the insolvents, oh a judgment recovered against them under 
which the sheriff seized the goods of the insolvents, the available 
art of bankruptcy being the failure to satisfy such execution.

[Be Auto Experts Ltd. (1921). 59 D.L.R. 294; Be Croteau and 
Clarke Co. Ltd. (1920), 55 D.L.R. 413. 48 O.L.R. 350, referred to. 
See Annotations, 53 D.L.R. 135, 59 D.L.R. l.J

Motion by George A. Stephenson, an authorised trustee in 
bankruptcy, appointed trustee of the estate of the above named 
company, under a receiving order, for directions as to questions 
arising in regard to the disposition of the estate.

L. M. Singer, for the applicant.
W. 0. Thurston, K.C., for the Attorney-General for Canada. 
Ji. Luxenbtrg, for the Sheriff of Toronto.
P. E. Smxly, for John L. Toorne.

Orde, J. :—This motion raises directly the question upon 
which I touched in my judgment in Re F. E. West & Co. (1921), 
62 D.L.It. 207, namely, whether the Crown’s priority for 
taxes, which is preserved under sub-sec. 6 of sec. 51 of the Bank
ruptcy Act, entitles the Crown to rank ahead of the trustees’s 
tees and expenses. I suggested there that, as the collection of 
the taxes of which the Crown reaps the benefit must under the 
circumstances be made through the medium of the bankruptcy, 
it would seem to be wholly unreasonable and unfair that the 
Crown should be entitled to take advantage of the administration 
of the estate by the trustee without being subject to the expense 
incidental to such administration.

There is no parallel between the position of the Crown under 
sub-sec. 6 of sec. 51 and that of the landlord under sec. 52. The 
landlord’s right to priority depends upon the right of distress, a 
right in the nature of a lien ; and, as already held in Re Auto 
Experts Limited (1921), 19 O.W.N. 532, 20 O.W.N. 2, 59 D.L.R.

Ont.

s.c.
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Ont. 294, that right is superior even to the trustee’s fees and cxpens. - 
But the claim of the Crown does not depend upon any lien < r 

—1 charge upon the bankrupt estate; the Crown has a prerogative
Re right to be paid upon a distribution in bankruptcy in priority to

TMftai° °ther unsecured creditors. As pointed out in the West case, this
' prerogative is quite distinct from that which, prior to the adjuii -

Waste Co. cation in bankruptcy or to the making of an authorised assit'
ôriiT j ment, might have been exercised by the process of a writ of

extent ; Commissioners of Taxation for New South Wales v. 
Palnur, [1907] A.C. 179. The prerogative is one which the 
Crown is entitled to assert in the bankruptcy proceedings. But. 
in bankruptcy (whether the administration is under a receiving 
order or under an authorised assignment) the property in th 
debtor’s estate has passed to the trustee ; the right to issue a writ 
of extent is gone ; and the only prerogative left to the Crown is 
that already mentioned. The prerogative is, therefore, men i 
a right of preference in the administration of the estate.

No authority was cited for the contention that this preroga
tive went the length of depriving the trustee of his fees and 
expenses. And I see no ground whatever for holding that it dues 
so. Mr. Thurston argued that the words in sub-sec. 6, “Nothing 
in this section shall interfere with the collection,” etc., must he 
construed to mean that the priority given to taxes, rates, and 
assessments coming within its provisions, is superior to any <f 
the payments mentioned in sec. 51, and consequently superior to 
the trustee’s fees and expenses. There may perhaps be cans 
where the right to collect taxes, etc., is such as to be superior to 
the trustee’s fees and expenses. If there are, I think it will he 
found that the light is in the nature of a charge or lien upon the 
bankrupt estate existing at the time of the bankruptcy, or con
tinuing, or perhaps even attaching afterwards. But it would he 
most unjust to hold that a right to preferential payment in the 
administration of the banknipt estate, based merely upon the 
prerogative right of the Crown to lie paid its debts before that of 
a subject—see the Palmer case at p. 185—is really more than a 
right to be paid preferentially out of the fund realised by such 
administration for distribution among the bankrupt’s creditors. 
I have been unable to find any English decision directly in point, 
but I cannot believe that it would be held that the Crown could 
reap the benefit of the trustee's services without being subject to 
the payment of his fees and expenses. To hold that the preroga
tive right is thus limited docs not, in my judgment, in any way 
conflict with the opening words of sub-see. 6. If the right is as 
I hold it to be, then nothing in the section does interfere with it.

I hold, therefore, that the trustee is entitled to retain his fees
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and expenses out of the estate in priority to the Crown’s claim 
fur sales taxes.

Another question raised on this section is as to the fees and 
expenses of John L. Thorne, to whom the insolvent made an 
assignment before the making of the receiving order. The peti
tion in bankruptcy was filed on the 16th March, 1921. On the 
24th March. 1921, the insolvent made an authorised assignment 
to Thome, an authorised trustee. On the 29th March. 1921, a 
receiving order was made upon the petition of the 16th March, 
George A. Stephenson being appointed trustee. On the 6th 
April, 1921, the assignment was registered in the office of the 
Registrar in Bankruptcy. Whatever knowledge of the bank
ruptcy petition the insolvent may have had when the assignment 
was made on the 24th March, it seems to be clear that the trustee 
Thorne knew nothing of it ; and. on the other hand, the petition
ing creditor was likewise unaware, when the petition came on 
before the Registrar for adjudication on the 29th March, that an 
assignment had been made. Upon discovering that a receiving 
order had been made, Thorne relinquished possession of the 
estate to Stephenson, the latter undertaking to pay Thorne’s fees, 
amounting to $130, if approved by the Court. To the extent that 
Thorne’s fees are properly payable out of the estate, they must 
necessarily be treated as an item in the expenses incurred by the 
trustee, and so ranking ahead of the Crown’s claim for taxes. It 
will be unfortunate if the execution of an assignment and the 
consequent incurring of expense by one trustee thereunder, how
ever innocent he may be, should increase the expenses of adminis
tration. But the Act contemplates the possibility of an assign
ment being made before the making of the receiving order: see 
sec. 9. I consented upon this feature of the Act in He Croteau 
ami Clark Co. Limited (1920), 48 O.L.R. 350, 55 D.L.R. 413.

If there were evidence to shew that Thorne had accepted and 
acted upon the assignment with notice of the pending petition in 
bankruptcy, I would hold that he had disentitled himself to any 
fees. But, having acted innocently, he ought, to the extent that 
his work helped to preserve the assets for the trustee under the 
receiving order, to receive some remuneration. The general costs 
of the administration ought not, however, to be substantially in
creased by any such allowance. Strictly speaking, in cases like 
the present, there ought to be some method whereby the fees ordi
narily payable to one trustee should be equitably apportioned 
between the two trustees. It seems hardly proper that the estate 
should be called upon to pay full fees to the present trustee arvl 
in addition a substantial sum to Thorne. Perhaps an abatement 
on both sides may bring about a satisfactory result. I leave the
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matter with this suggestion to those interested, including of 
course the Crown, which is entitled to see that the expenses an 
kept as low as possible. If the matter cannot be adjusted, then 
the parties may speak to me again. But the amount of Mr. 
Thome’s fees, when settled, must be treated as an expenditure of 
the trustee, ranking ahead of the claim of the Crown.

There was also a third question as to the sheriff’s claim for 
poundage and expenses. The petitioning creditors were a firm 
of Baker & Becherman. They had issued an execution against 
the insolvents, directed to the Sheriff of Toronto, upon a judg 
ment for $1,359.03 recovered against the insolvents. The sheriff 
seized goods of the insolvents of the value of $1,000 and upwards ; 
and, the execution not being satisfied within 14 days thereafter 
the petition in bankruptcy was filed, the available act of bank 
ruptcy being the failure to satisfy the execution, under sec. 3 (< 
of the Act.

Section 11, as amended by sec. 6 of 10 & 11 Geo. V. ch. 31 
(1920) and sec. 10 of 11 & 12 Geo. V7. ch. 17 (1921), makes pro 
vision for the protection of the sheriff and of the execution eredi 
tor as to their respective costs and fees, when the sheriff is obliged 
by virtue of the proceedings in bankruptcy to deliver the good- 
taken in execution to the trustee, and sub-sec. 3 entitles tie 
sheriff to he paid his fees and charges and the costs of the execu
tion creditor upon delivering the goods to the trustee. This right 
is given by way of a lien upon the goods, which lien is preserved 
by sub-sec. 1 (as enacted by the two amending Acts mentioned 
above). This charge or lien necessarily depreciates the value of 
the estate available for distribution among the creditors to that 
extent; and, for the reasons already given, I see no ground for 
holding that the Crown’s prerogative right to be paid its taxi's 
out of the fund available for distribution among the creditors can 
in any way deprive the sheriff and the execution creditor of the 
benefit of their lien.

It is true that sub-secs. 1, 2, and 3 of sec. 11 seem particularly 
designed to protect an execution creditor who, because of the 
supervening bankruptcy, whether at the instance of some other 
creditor, or by virtue of an authorised assignment, is suddenly 
deprived of the prospective fruits of his judgment and execu
tion, but I see no reason why they should not extend to cases 
where the execution creditor himself becomes the petitioning 
creditor. Tin. sheriff should not be affected by any distinction 
between the ease of a receiving order made on the petition of the 
execution creditor and that of an order made on the petition of 
some other creditor. And, if the costs of the first execution credi
tor are to be paid by virtue of his lien where such execution credi-
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tor is other than the petitioning creditor, 1 van see no reason why, 
because the execution creditor follows up his seizure by a peti
tion in bankruptcy, he should lie in any inferior position. I am, 
therefore, of the opinion that the sheriff's fees and expenses and 
the costs of the execution creditor are to be paid by the trustee 
in priority to the Crown’s claim.

Some question was raised as to the amount to which the sheriff 
is entitled. In addition to his fees for receiving and filing the writ 
of execution and the “expenses paid” (presumably for a man in 
possession and other like expenses), he claims the sum of $60 
for poundage. The Act makes no express mention of poundage. 
The question of the allowance of sheriff’s poundage under this 
section was recently before the Court in Saskatchewan in Moron- 
chon v. Moroschan (1921). 59 D.L.R. 353, 14 S.L.R. 233, 
hut the points involved were really matters of procedure.

Section 11 recognises and preserves the lien of the sheriff for 
his fees and charges, and also that of the execution creditor for 
his cosfs. So far as the execution creditor’s costs arc concerned, 
the section really has the effect of creating a lien, rather than of 
preserving a lien already existing, because, as pointed out by 
Osler, J.A., in Ryan v. Clarkson (1889), 16 A.R. 311, at p. 315, it 
is not strictly accurate to speak of the lien of an execution credi
tor upon goods seized by the sheriff. The only question which 
can arise here is whether or not the sheriff is entitled to pound
age when the seizure has been made prior to the filing of the 
bankruptcy petition is, I think, clear upon authority and under 
tliv provisions of Consolidated Rule 686 (1). The Rule allows 
poundage where the goods are not sold “by reason of satisfaction 
having been otherwise obtained, or from some other cause.” The 
stay in the sale under the execution by virtue of see. 11 of the 
Bankruptcy Act is a “cause” within the meaning of the Rule. 
The sheriff here claims $60 for poundage. The principle laid 
down in the Saskatchewan ease above mentioned seems sound, 
namely, that the taxation of the amount is a matter for the Court 
front which the execution issued. In the present ease, if the trus
tees or the Crown thinks the amount claimed by the sheriff is too 
large he or it is at liberty to have it taxed or determined in the 
ordinary way. But, subject to such taxation, the trustee must 
pay the sheriff’s fees and charges, including poundage, and the 
costs of the execution creditor, out of the estate, in priority to all 
other charges or claims.

There will be an order upon the three questions involved as 
indicated above.

The costs incurred by the sheriff, which I fix at $20, ought to 
be paid out of the estate.
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Ont I make no order as to costs as between the Crown and the
gc estate. The trustee will be entitled to his costs out of the estate, 

if there are sufficient assets left after satisfying the claim of the 
sheriff and the costs of the execution creditor.

GRAYDON v. GRAYDON.
Ontario Supreme Court, Middleton, J. November 28, 1921. 

Discovery and inspection ($ IV—20)—Action against three dependants 
—Separate solicitors—Examination or plaixtiff for discovery 
BY ONE DEFENDANT—RIGHT OF THE OTHERS TO EXAMINE—PRACTICI .

In the case of several defendants, one of which has examined tie 
plaintiff for discovery, the others are not precluded from examining tin- 
plaintiff, but the examination should deal with matters which havo 
not yet been touched upon, ami not go over the ground already covered.

Appeal by plaintiff from an order of the Master in Chamber-., 
direeting the plaintiff to submit to further examination for 
discovery.

IV. D. McPherson, K.C.. for plaintiff.
O. M. Willoughby, for Graydon the younger.
Middleton, J. The fundamental question arising upon this 

motion is of importance as a matter of general practice.
Graydon in this action sues two daughters and a son, issu- 

of his first marriage, alleging that, after his second marriage, 
these defendants conspired together to poison his mind against 
his second wife and to procure him to make conveyances to 
them of all his property; that this conspiracy succeeded, ami 
the seeds of distrust l>ore fruit in the way contemplated, and 
as the result of the conspiracy he divested himself of all his 
property by divers conveyances to the defendants. Now awaken 
ing to the truth of the situation, and finding that there was 
no ground for suspecting his second wife, he seeks to have these 
conveyances set aside as having been obtained from him by the 
fraud and undue influence of the defendants.

The defendants have severed in their defences—the daughters 
are represented by one solicitor and the son by another. Tie- 
plaintiff has been examined for discovery at great length by 
counsel representing the daughters. Counsel representing the 
son was not present upon this examination, and apparently bail 
no notice of it. He, however, procured a copy of the examina
tion, and obtained an appointment for the examination of the 
plaintiff for discovery, and upon the plaintiff attending he 
proceeded to read to the plaintiff the questions asked upon the 
former examination, expecting him to repeat the information 
already given. The matter did not proceed very far before 
counsel for the plaintiff objected, and the examination was .dis
continued, the motion before the Master resulting. According
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to the record of the examination, the plaintiff's counsel based 
his objection upon the idea that the questions were irrelevant. 
Before me he says that this was only one of his objections, and 
that his main objection was that the plaintiff was not obliged 
to repeat all that has already been sworn to. The first examina
tion was not before me, but I am told it covers 97 pages of 
typewriting.

Vpon the argument of the motion I suggested to counsel 
for the son that he should confine himself to matters that had 
not already been touched upon in the examination had, but this 
was not agreeable to him, as he said his intention was to cover 
the whole ground in such way as appeared to him to be most 
expedient. I have, therefore, to face the question whether, 
where an action is brought against several defendants, and 
these defendants sever in their defences, the plaintiff is liable 
to be examined for discovery, not once, but many times.

It is of course obvious that there may be some things which 
relate to one defendant alone, and which would in no sense be 
covered by or be adequately dealt with in an examination had 
at the instance of the co-defendants. On the other hand, where 
a plaintiff is under cross-examination at a trial, and there are 
several defendants separately represented, it is not the practice 
to allow each counsel to go qyer all the ground which is common 
to the defendants. The counsel who first cross-examines, ex
amines at large, and if his cross-examination covers the whole 
field another counsel in the same interest is not allowed to 
traverse it again, but must confine himself to new matter or 
matter which relates particularly to the client whom he 
represents.

1 think 1 am on solid ground when I say that the Rules 
contemplate only one examination for discovery of any party 
in the action. Any party adverse in interest may initiate such 
examination. Notice of it should be given to all the parties 
adverse in interest to the party to be examined, so that they 
may be present upon the examination. The counsel who first 
examines will then cover the common ground and deal with all 
matters which relate particularly to his client. Other counsel 
should then be permitted to deal with matters that have not 
yet been touched upon and to matters that relate solely to 
his own client. In this way, 1 think, justice will be done. The 
idea that there should be many examinations all covering the 
same ground is quite erroneous, and such a course is an abuse 
of the practice of the Court. It must always be kept in mind 
what the purposes of examination for discovery are. It is 
primarily for the purpose of enabling the opposite party to 
know what is the case he is to be called upon to meet, and
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its secondary and subsidiary purpose is to enable the part} 
examining to extract from his opponent admissions which may 
dispense with more formal proof at the hearing. To illustrate : 
in this ease the first inquiry upon the examination appears 
to have been into the date of the first marriage, the date of 
the death of his first wife, the date of the second marriage, etc.

Middleton, J So far as discovery is concerned, the defendant can scarcely 
need this information, hut for the secondary purpose of enabling 
these facts to Ik* readily proved as against the plaintiff, if the 
defendants needed the proof ill the course of their defence, th<- 
plaintiffs’ admissions are of value, hut the admissions once mad.' 
are just as effectual as if made ten times, and there is no need 
of pursuing this inquiry at the instance of the son when the 
facts have been fully stated to counsel for the daughters.

No notice having been given to the solicitor for the son at 
the time of the examination at the instance of the daughters. 
1 do not think it would lie desirable to preclude him from now 
examining, but 1 think the examination should he strictly con 
fined within the limits that 1 have indicated, and that the 
order of the Master requiring the re-attendance of the father 
for re-examination should he varied by providing that at eueli 
re-examination the examining counsel should not be at liberty 
to examine upon any matters dealt with upon the former 
examination, hut should only he at liberty to examine as to new 
matters and as to any matter which may he set up, or intended 
to be set up, as against the son, and the son alone.

It is suggested that the son should not he precluded from 
examination merely because the father has been cross-examined 
at the instance of the daughters. I might agree were it not 
for the fact that an examination for discovery is not, and is not 
intended to be, a cross-examination at all. This seems to he 
forgotten in the conduct of most examinations, and has given 
rise to the extraordinary length to which these examinations are 
continued, which is recognised by all trial Judges as an alarming 
abuse of a practice which, when properly regulated, is most 
beneficial.

1 realise that care must be exercised in any attempt to suggest 
any general principles, and 1 do not intend to lay down as a 
principle that in cases where a party is supposed to be seeking 
to conceal the truth, he might not in some actions he most 
rigidly cross-examined on the examination for discovery. Dis
covery is intended to he an engine to lie prudently used for the 
extraction of truth, hut it must not be made an instrument of 
torture, nor should it be regarded as a mere opportunity for 
solicitors to multiply irrelevant and impertinent questions. 
Intelligently conducted, an examination should eliminate much
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waste of time at u hearing; unintelligently conducted and 
abused by being unduly read at a trial, it is a nuisance well-nigh 
l»ast endurance.

Vnder the circumstances, costs may be in the cause here and 
below.

MILLAR v. THE KINO.
Ontario Supreme Court, Appellate Division, Meredith, C.J.C.P., Riddell, 

Latchford, Kelly and Lennox, JJ. November 18, 18.11.
Solicitors (§IIC—30)—Services rendered to Government—Govern

ment REQUESTED TO FIX REASONABLE COMPENSATION—COMPENSA
TION fixed—Order in Council passed—Payment of account 
—Solicitors Act, R.S.O. 1914, cii. 159, secs. 34 and 48 et seq. 

Where solicitors upon completion of services for the Government 
there being no denial of the retainer make a copy of their docket 
entries which shews no money charges for services rendered, but 
gives full details of all disbursements and forward It to the Minis
ter of Lands, Forests and Mines in whose name the agreement to 
purchase in connection with which the services were retained was 
made, and who gave the instructions and suggest that he should 
submit it to some competent person to settle the fee which should 
be paid, and the Minister selects a proper and competent person 
who advises the Minister as to the proper fee, and an Order in 
Council is passed which is an approval of the adjustment of the 
account and an acknowledgment of a prior valid retainer and so 
amounts to an agreement to pay, the Court will order pay
ment of the account, although no bill has been rendered under 
sec. 34 of the Solicitors Act, R.S.O. 1914, ch. 159,—the offer and 
the Order in Council being sufficient writing to satisfy sec. 49 of 
the Solicitors Act as to agreements between solicitor and client.

[In re Stuart, [1893] 2 Q.B. 201; In re llaylis, [1896] 2 Ch. 107, 
followed; Ray v. Newton, [1913] 1 K.B. 249, distinguished.]

Appeal by the Crown from the judgment of Middleton, J.,
( 1921), 56 D.L.R. 585, 49 O.L.R. 93, on a petition of right by a 
firm of solicitor* to recover from the Province of Ontario a sum 
• f money for services rendered. Affirmed.

Edward Hoyt y, K.C., for appellant.
T. H. Ferguson, K.C., for respondents.
Riddell, J.The firm of Millar, Ferguson & Hunter 

had been employed by the Crown, through the former 
Minister of Lands Forests and Mines, in the investigation of 
titles, etc., in respect of the property acquired under 6 Geo. V. 
eh. 18 (Ont.)

The work being completed, a bill was sent in, but not in the 
usual form. Mr. Ferguson, the member of the firm who had most 
to do with the work, had become a Justice of Appeal, and he 
determined the form of the bill, for reasons which I give in his 
own words :—

“The Minister of Lands Forests and Mines has the same name 
my own : the public think we arc relatives. We arc not rela-
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tivcs, but we have been very close personal friends, and I con
sulted very closely with him about this. I say I appreciated he 
was the Minister—I did not want to render him a bill and put 
him in the position of saying it was too large, or paying it, and 
having hin in the position of somebody else saying it was too 
large, so I sent it to him and asked him to have it fixed by some
body else, so there would be no question.”

With this reasoning operating, the bill was sent in, in the 
form mentioned in the judgment appealed from—it should, how
ever, be noted, that the bill was subscribed : ‘‘This is our bill 
herein,” and signed by the firm. I am of opinion that, under all 
the circumstances, this was equivalent to saying to the client : 
‘‘We are sending you the items of our bill—the amount of our 
bill is the amount which will be fixed by some independent per
son”—and, when the solicitors agreed to Mr. Kilmer as such 
independent person, it was equivalent to saying, ‘‘The amount of 
our bill is what Mr Kilmer will fix.”

Except by the merest technicality, the ease stands as though 
the bill was delivered with the amount fixed by Mr. Kilmer 
expressed as the amount of the bill. Of course, had it only been 
the gross amount to be fixed without regard to items, we could 
not hold this bill sufficient, in view of our decision in Gould v. 
Ferguson (1913), 29 O.L.R. 161, 12 D.L.R. 71, see also Lynch- 
Staunton v. Somerville (1918), 44 O.L.R. 575, 46 D.L.R. 748— 
but, considering what was intended, and, I may add, what was 
actually done by Mr. Kilmer, I think that the bill was, in effect, 
rendered with the fee for each item which Mr. Kilmer could fix. 
Id cerium est quod reddi cerium potest—and it seems to me that, 
when Mr. Kilmer went over the items and applied the County of 
York tariff of costs to these items, he was fixing the amount at 
which the bill was rendered as respects these items, and that he 
was doing precisely what the solicitors intended and expected.

The object of a bill of costs is ‘‘to secure a mode by which 
the items of which the total sum was made up, should be clearlv 
and distinctly shewn, so as to give the client an opportunity of 
exercising his judgment as to whether the bill was reasonable or 
not:” per Archibald, J., in Wilkinson v. Smart (1875), 33 L.T. 
573, 575; Gould v. Ferguson (1913), 14 D.L.R. 17, at 19, 29 
O.L.R. at p. 163. This object was fully attained by the method 
adopted—and I think that what was done was a compliance with 
the Act.

In this view, it is not necessary to consider whether a petition 
of right is an ‘‘action” within the Solicitors Act—as at present 
advised I do not assent to the proposition that it is not,—but I 
give no opinion on the point.
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With some hesitation. 1 think that the work done cannot be 
objected to as unnecessary—and there is ample evidence to sup
port the judgment as to quantum.

I would dismiss the appeal.
Kelly, J.:—On a careful consideration of this case, I can see 

no sufficient reason for disturbing the judgment of the trial 
Judge: the appeal should, therefore, in my judgment, be dis
missed.

Lennox, J.:—I am of opinion that the judgment appealed 
from ought not to be disturbed. There was nothing shewn that 
would lead me to think that the work done was unnecessary ; and. 
although the point was taken, it did not appear to me that coun
sel supporting the appeal had much faith in it. The real ques
tion for decision is: are the plaintiffs debarred from bringing an 
action, a petition of right in this ease, by reason of non-compli
ance with sec. 34 of the Solicitors Act. R.S.O. 1914. eh. 159?

The bill rendered contained a full and explicit statement of 
the services, transactions, and items for which payment is claim
ed. the amounts disbursed set out in detail in every instance, and 
was subscribed and signed as required by the Act. The amounts 
claimed for the various services were not set out, but the bill was 
accompanied by a letter suggesting that instead of this the Min
ister should select and appoint an independent person to fix and 
determine the sums fairly and properly payable in respect of 
the services inferred to and set out in the account, and the total 
amount payable in respect of the account.

The department was not bound to adopt this suggestion, but 
it was adopted. Mr. Kilmer was appointed, and, after a full and 
careful examination of the petitioners’ books and records and full 
inquiry—in all of which he was facilitated and assisted by the 
petitioners—determined upon the fair and reasonable sums pay
able in respect of the various services, and the total of these sums, 
and reported this to the department. Th ners stood by
this determination, as they had agreed, an partaient also
adopted it, and it was accordingly approved by an order in 
council and payment directed.

It is idle to talk of the control and responsibility having 
passed into other hands. The control, responsibility.and duty is 
still vested in the Crown, unaffected, unfettered, and unimpaired, 
and nothing has happened to detract from the force or effect of 
the order in council referred to.

1 would dismiss the appeal.
Meredith, C.J.C.P. (dissenting) :—In these proceedings, the 

respondents, a co-partnership firm of law solicitors, are seeking 
to enforce payment of a claim of $31,589.13 for professional
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services, mainly in searching a great number of titles—about 
730—of different parcels of land comprised in that which is 
called the Central Ontario Power System.

The more substantial objection to the claim is: that the ser
vices said to have been rendered were unnecessary, and should 
not have been performed; and. therefore, that the solicitors havi- 
no legal claim, nor indeed any reasonable claim, in respect of 
them.

Hut that question has not been tried; and, if the judgment 
appealed against is not set aside, this Court will compel payment 
of this very large claim without having tried the case.

That would be objectionable enough under any circumstances, 
but would be exceptionally objectionable in this case, as those 
who must pay, if the judgment stands, are the public who are 
served by this power system; and they are not parties to this 
action, and have had no opportunity of being heard in it.

Throughout these proceedings Mr. Bayly, acting for the 
appellant, nominally the Crown, actually the Government of tli1 
Province, has consistently and persistently taken and held to 
the ground: that the solicitors must render a bill of costs and 
submit to a taxation of their bill in the ordinary way, as the law 
requires; and, upon the trial of this action, he refused to call 
witnesses, or to cross-examine witnesses, except for the purpose 
of making his position clear: and sought judgment, by way of 
non-suit, in accordance with his contention : and so too upon this 
appeal ; even refusing to express any opinion upon the solicite in' 
claims until their bill should be rendered.

When these circumstances appeared upon this appeal, the 
impropriety of compelling payment without any real trial of the 
ease, or any taxation of the bill, seemed to me to be so manifest 
that I at once proposed a taxation of the bill, deeming it of little 
or no importance who was right or who was wrong upon the 
question of rendering a bill before an action; and asked what 
possible objection there could be to that course being thru 
adopted; but received no answer other than that the solicitors 
would not consent.

It was then, and still is, impossible for me to imagine any 
good reason why that course should not have then, or should not 
be now, adopted, and this avoidable litigation brought to an end.

If the solicitors’ claim is lawful and right, they cannot lose, 
but must gain, by a taxation; their costs of it should be paid; 
and they should be saved from any possible imputations of hav
ing recovered that large amount of money by unusual methods 
witnout rendering a bill and without a taxation, to which ordin-
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arilv all solicitors must submit, and without any real trial of the
action.

Whilst, if it should be found that they are not entitled to that 
which they claim, either in whole or in part, no one should, and 
I am sure no one could, desire more than they to know it.

In the absence of any consent, I am in favour of directing 
that the solicitors bring in a bill, and that it be taxed in the 
usual way, this appeal being retained here until the result of the 
taxation is made known : that is the course which, in my opinion, 
the trial Judge should have taken; and the only reasonable and 
possible way of doing justice to those who have to pay, as well 
as those who arc to receive, and a way in which no one has yet 
been able to shew any fault.

But if that is not to be done; if strict rights, better named 
sheer obstinacy, are to prevail, then, for more than one reason, 
this appeal should, in my opinion, be allowed and the action 
dismissed.

It ought not to be needful—but it seems to be—to say: that 
it is a plain and prime duty of a solicitor to save his client from 
needless litigation and needless costs.

The law is a terra incognite to the client; the lawyer is sup
posed to be familiar with it, and offers himself as a safe guide 
therein: the relationship of solicitor and client is necessarily of a 
very confidential character: the solicitor must take all reasonable 
means to guide his client safely ; necessity compels the client to 
submit to the solicitor’s guidance: care must be taken not to lead 
into pitfalls.

The duty of a solicitor to save his client from needless costs 
should be so obvious, to lawyer and laymen alike, that there 
should hardly be need for Rules of Court upon the subject, but 
there arc Rules, confirmed by legislation, and they are cpiite in 
accord with that which every one's common sense should make 
plain.

Rule 667 provides that :—
“Between party and party the Taxing Officer shall not allow 

the costs of proceedings:
“(fl) Vnnecesasrily taken ;
(/>) Not calculated to advance the interests of the party on 

whose behalf the same were taken ;
“(c) Incurred through over-caution, negligence or mistake; 

or
“ (d) Which do not appear to have been necessary or proper 

for the attainment of justice or defending the rights of the
party.”

And Rule 668 provides that :—

Ont.

Anp. Div.

Mii.i.ak
v.

The Kinu.

Mvmllth,
CJ.C.P.



124 Dominion Law Reports. [67 D.L.R.

Ont.

App. DIv.

The Kino.

Meredith,
C.J.C.P.

“Upon a taxation between a solieitor and his client, the Tax
ing Officer may allow the costs of proceedings taken which were 
in fact unnecessary where he is of the opinion that such pro
ceedings were taken by the solieitor because, in his judgment, 
reasonably exercised, they were conducive to the interests of his 
client, and may allow the costs of proceedings which were not 
calculated to advance the interest of the client where the same 
wre taken by the desire of the client after being informed by his 
solicitor that they were unnecessary and not calculated to 
advance his interests. This rule shall not apply to solicitor ami 
client costs payable out of a fund not wholly belonging to the 
client, or, by a third party.”

And to these Rules may be added sec. 55 of the Solicitors 
Act, in these words:—

‘‘A provision in any such agreement that the solicitor shall 
not lx? liable for negligence or that he shall be relieved from any 
responsibility to which he would otherwise be subject as such 
solicitor shall be wholly void.”

Having this general view of a solicitor’s relationship ami 
duty to his client in mind, it is necessary that the material facts 
of this case be now stated and the law applied to them accord 
ingly.

Unfortunately, the retainer of the solicitors is not in writing, 
though generally it should be. and in such eases as this, under 
provincial legislation, must be signed by the Minister of the pro 
vincial Government who made it: The Executive Council Act. 
R.S.O. 1914, eh. 13, see. 6.

No defence, however, is based upon this enactment; on the 
contrary, a retainer is admitted: the difficulty is to find, in the 
absence of any such writing, just what the retainer was: but the 
solicitors, at all events, cannot object if their own statement in 
writing, at the time, as to it, be accepted as that which they 
understood it to be.

On the 1st April, 1916, they wrote to the Hydro-Electric 
Power Commission: that, “as the Commission knew,” they had 
received instructions from the Government to search the real 
estate titles of the properties which were being acquired under 
the contract between the Electric Power Company and Ills 
Majesty the King, dated the 10th March : and. in the same letter, 
shews their appreciation of their duty in these words: ‘‘It seem- 
to me that, with your knowledge and inventory, arrangements 
ought to be made to check off now with your list the properties 
and assets that arc 1 icing handed over and that your officers or 
employees who made this list would be better able to do the 
checking than any person else. When this is done, or as it is
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done the persons doing the checking should send a particular 
description of each parcel of retd estate of which the title requires 
to be searched and certified by me."

That is to say, that such titles as the Commission found it 
necessary to have searched, the solicitors were to search, on 
receiving a particular description of each parcel from the Com
mission.

It should have been impossible, even without this statement of 
the solicitors, to have believed that the retainer could have been 
any wider than to make all necessary searches : the Minister could 
not have meant, make searches whether necessary or not ; nor 
could 4he solicitors, having regard to their duty, have accepted 
any such retainer, as it was not the Minister, but the ratepayers 
of the system, who must pay. It is obviously impossible that the 
solicitors had authority from the Minister to run up a bill of 
tens of thousands of dollars, if there were really nothing sub
stantial to be gained by it: so it may b© taken that the retainer 
was: to make such land title searches as should be necessary and 
proper : and, as I have stated, if extravagant and useless pro
ceedings were authorised by the retainer, the solicitors could not 
recover the costs of them except under the provisions of Rule 668, 
that is, in this case, from the person who authorised them, and 
then, only if the solicitors had informed him that they were not 
necessary and not calculated to advance his interests.

It does not appear that the Commission ever sent to the solici
tors "any particular description" of any parcel "of which the 
title requires to be searched and no reason has been given for 
going into the extremely unusual expense incurred in this ease, 
without such an authorisation from them as furnishing such 
“description" might be. To the contrary of having received any 
such authorisation, the solicitors now take the extraordinary posi
tion that the Commission had no right to do, or to say, anything 
with regard to the matter except to pay their bill, and collect the 
amount of it from the ratepayers—that is, the public, who arc 
now served through the Commission with electricity from the 
Central Ontario system.

The material circumstances affecting the case are few and 
unquestioned or unquestionable: the Government of this Prov
ince. pursuing the popular policy of public ownership of provin
cial water-powers suitable for generating electricity, and of thè 
development and public distribution of electricity through the 
Hydro-Electric Power Commission, acquired, from private 
ownership, through a number of companies which had forestalled 
public ownership in the Trent district, all the property and 
rights of such companies, by contract; and thereupon, under
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powers conferred by legislation, granted to and vested in the 
Commission all of them, to be managed by them as a separate 
department or branch of the business of the Commission.

The contract to purchase was made by the then Minister of 
Lands Forests and Mines, and was signed by him representing 
His Majesty the King—in plainer language, this Province: and 
in and by that contract—which was, as the law before mentioned 
requires, in writing—it was agreed and provided that “The pur
chaser accepts the title of the vendor ... .to all the said 
premises.9 *

That contract was confirmed by legislation, 6 Geo. V. eh. IS, 
sec. 2, in these words : ‘ ‘ The agreement .... which ... in 
set out in schedule A to this Act, is hereby confirmed and declar
ed to be legal, valid and binding upon the parties thereto.”

The Act also, in sec. 3 vested in the Province, free from all 
liens, charges and incumbrances, save as provided in the contract 
of purchase, “All and every part of the property, assets, rights, 
contracts, privileges, licenses, franchises, undertakings and busi
nesses dealt with or purported to be dealt with, or agreed to he 
purchased or sold under the terms of the said contract set out 
in schedule A.”

This provision, plainly giving an absolute title to all the 
property bought, accounts for that which otherwise would be an 
extraordinary provision of the contract, that is, the provision 
accepting the title of the vendors: usually (need it be said?) the 
vendor must prove his title.

But it is contended, and has indeed been held by the trial 
Judge, that that which the Legislature so plainly said is not that 
which it really meant : that that which it meant was only to vest 
in the Province such titles, whether good or bad, as the vendors 
actually had. '

That view seems to me to be plainly erroneous, for these 
reasons : it is contrary to the plain words of the Legislature, 
which no Judge or Court has any power to disregard or modify, 
however strong a feeling there may lie that the Legislature should 
not have said them. We are all bound to treat the Legislature 
as a body quite able to express its meaning, and a body which 
means that which it says: and, without qualifications, it has given 
to the Province a clear title to all and every part of the prop' rty 
comprised in the agreement to purchase, and has directed that 
that title lx* registered against each parcel : sec. 8: it would he 
useless if it had no such meaning—if it meant only such rights 
as the vendors had in the property—for all that was comprised 
in the agreement to sell, and that agreement had already, in the 
Act. been declared legal, valid, and binding on the parties there-
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to : if it were to be so limited, see. 3 should, and would, have eon- Ont. 
tamed the usual, the invariable, words, “for all the estates, A D)i. 
rights, titles, and interests of the vendors therein and thereto." ——
or the like words : and it was neecssary in the interests of this, Millau 
• oublie utilitv,” and could do no real harm to any one; it was v-

1 * „ . .. . , 1 I1E MNll.
necessary to Have the system from interruption, from being held -----
up,” as it is commonly called, by the cantankerousness or cupid- M^wnth, 
ity of some person who had. or pretended to have, some title to or ' ‘ c p‘ 
interest in some of the property needed and used for the conven
ient working of the system : a person who might, either by injunc
tion or by himself abating that which he deemed a nuisance as 
to his eights, interrupt the whole system, and in even a short time 
cause great and widespread injury : whilst, on the other hand, no 
harm could lie done ; the person, if he had a good claim, should 
and would be fully compensated for all that the enactment took 
from him ; and that should and would be done, whether the Gov
ernment were or were not bound by the law to make compensa
tion: as to which Central Control Board (Liquor Traffic) v. Can
non Breuvry Co. Limited f 1919] A.C. 744, and At t orne y-G encrai 
y. De Keyser's Royal Hotel Limited, [1920] A.C. 508, afford 
much information : and it may be added that every one is familiar 
with and accustomed to such legislation as this, of which Florence,
Mining Co. Limited v. Cobalt Lake Mining Co. Limited 18 O.L.R.
275. and Smith v. City of London (1909), 20 O.L.R. 133, were 
the earlier popular lessons. So too it may also lie added that the 
Nathans who resist confiscation for the benefit of another indi
vidual arc of quite a different species from those who resist “con
fiscation” in order to “confiscate” from the public “three or 
four juices” for property, when without such an opportunity 
they would be glad to sell for “one price.”

If the Province thus got a statutory title, there would be no 
need to go behind that, except in such cases, if any, in which com
pensation might be claimed, and no one has said that there have 
been any such.

But, even if the statute does not confer such a title, yet what 
need, for any practical purpose, could there be for searching any 
of these titles except for the purpose of dealing with a claim for 
compensation when it was made ? And the simple and ordinary 
method in such a ease would be to look at the books, deeds, and 
other papers which the Commission have, and, if any further 
search of title were necessary, obtain from the proper registry 
office such further information as might be needed, at a very 
small cost. It must be borne in mind that the companies from 
whom the Province bought had purchased and doubtless had 
investigated the titles, and had handed on to the Commission all
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the documents in connection with them : this is referred to in 1 lie 
solicitors’ letter, from which I have quoted, in these words: “The 
purchase was recommended and your Commission spent thous
ands of dollars investigating the assets and properties of the ven
dors and have a list or inventory of the properties to be trans
ferred.”

It is idle to speak of liability incurred by the solicitors : they 
would be liable for negligence only; and, even if guilty of the 
greatest negligence, how could substantial damage be recovered 
against them? Their answer to such an action would be: “Yon 
have sustained no damages by our negligence, you did not accept 
title on our opinion. You had accepted title, whether good or 
bad. before you retained us.”

The onus of proof of some reasonable need for this expendi
ture was manifestly upon the solicitors, but they made no 
attempt to meet it : their proof was that the prices charged were 
reasonable: so that the case, if the judgment stands, would he 
parallel to that of goods sold and delivered on a contract to suit- 
ply only such goods as were necessary, the tradesman having 
alone knowledge of the quantity needed, met by a defence that 
the goods were not needed and were wasted, yet recovering in a 
Court of law upon a reply: that anyway the prices were right 
and he had proved it by three of his fellow-tradesmen. Even in 
such a case as Godefroy v. Jay (1831), 7 Bing. 413, the onus was 
held to be upon the solicitor, and he was obliged to pay £45 dam
ages for not entering a defence to an action, though his client 
really had no defence to it; see also Hill v. Featherstonhuui/h 
(1831), 7 Bing. 569; Allison v. Rayner (1827), 7 B. & C. 441: 
and also In rc Broad and Broad (1885), 15 Q.B.D. 252; and /» 
re Allcnby and Weir, Solicitors (1891), 14 P.R. 227.

So upon the merits of the case, so far as they have been dis
closed, the solicitors have no valid claim, in my opinion, but have 
a judgment for $24,589.33 with interest and costs of action after 
having received $7,000 before action. Under no circumstances 
should such a judgment stand upon the claim of solicitors, who 
are officers of the Court.

However, if the case is to be dealt with on the “strict rights” 
upon which the solicitors rely, it, in my opinion, also fails.

It is the duty of all solicitors imposed by statute: the Solici
tors Act. see. 34: to render a bill of their fees, charges or dis
bursements, subscribed by them, before action. No such bill was 
rendered, nor was anything like a bill of costs rendered. A copy 
of entries in the solictiors’ docket was made out and sent to the 
Minister: no fees or charges were set out, no figures given except 
the total amount of disbursements. No one could reasonably call
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that a bill of costs such as the Act requires : the solicitors could 
not. and did not. and so they said in their letter forwarding it to 
the Minister :— “Instead of preparing a long detailed lawyer’s 
hill in the usual shape . . . we have prepared a memorandum 
of the nature of the work done . . . and following that have 
copied our docket entries..”

In that letter the solicitors asked the Minister to submit that 
which they sent “to some competent person to settle what fees 
we should receive.” Upon that suggestion the Minister wrote to 
a solicitor for the Commission, but who in reality was not and 
if he had been could not have acted without their authority, 
say im that he should be glad if the solicitor would go carefully 
into the subject and advise the Department what he thought a 
reasonable allowance under all the circumstances.

The solicitor undertook the task, and reported to the Minister 
that a fair and proper value of the services rendered as shewn by 
the copy of the docket entries, is $25,900, besides $5,689.33 for 
disbursements. This solicitor did not, and could not, consider 
any question as to the need of any of the work set out in the doc
ket : he was, and could be. only concerned in the question, what 
was a proper sum for each part and all of the work said to have 
been done?

Upon receiving that report, which was in the form of a letter 
to the Minister, the Minister wrote to the solicitor acknowledging 
the receipt of his letter, and saying : “As this account is charge
able to the Trent System, it should be paid through the Hydro 
and charged against the operation of the system. I am returning 
by messenger the bill of costs.”

And thereupon the solicitor sent the “bill” to the Commis
sion : and the Commission apparently refused to impose the claim 
on the ratepayers, because they thought the solicitors should not 
have searched the titles : sec the reporter’s notes of the trial, p. 
21 : and, upon the evidence as it now stands, I am unable to per
ceive how they could have justly and reasonably acted otherwise.

The Minister’s letter returning the “bill,” and in effect 
sending the matter over to the Commission as one to be dealt with 
by them, is dated the 21st October, 1918: and the papers seem to 
have been sent on to the Commission at once: yet, on the 4th 
November, 1918, the Minister was again dealing with the matter, 
having on that day made a report in which he recommended that 
the Lieutenant-Governor in Council should direct the Commis
sion to pay the solicitors’ claim and charge it against the funds 
belonging to the Central Ontario Power System.

There is nothing in the report, or order in council, to indicate 
that it was known that there was any question as to the solicitors’
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right to be paid, or that the matter had already been sent ox. r 
to the Commission, and that the Commission refused to sad. He 
the ratepayers or th' “System,” with a great debt for which th- y 
considered that neit.. they nor it were or was liable.

Nothing further seems to have been done until these proceed
ings were commenced about a year afterwards : and they were 
not brought down to trial until more than a year after that : in 
the meantime the then Minister, and indeed the then Govern
ment, went out of office, and those in poxver now7 take the position 
which the Commission always took, and arc firmly opposing the 
solicitors’ claim.

What the solicitors urge now is: that the order in council is 
an agreement in writing to pay the solicitors, and so complus 
with the requirements of the Executive Council Act, see. 6; arul 
with the provisions of the Solicitors Act, sec. 48 to 66 ; compliance 
with each being necessary to give a right of action.

But one must be very hard pressed, must indeed be catching 
at straws, to contend that the order in council is a contract : it 
is entirely a unilateral proceeding, wholly within the discretn u 
and control of the Government, which might change or rescind 
it at pleasure. It was never acted upon or given any effect: ai d 
the Government now considers that it was improvidently mail - ; 
and that it would be improper to act upon it, as it provides /■ li
the imposition upon the Commission and through them upon V.v 
public of a burden to which they are not liable : that is tln ir 
defence.

To be a contract enforceable by the solicitors in these pro
ceedings, it should, for a good consideration, bind the Province 
in the name of His Majesty the King—to pay to the solicit . i s 
the sum claimed: but it has no semblance of such a contract, or 
of any kind of contract. At most it is but a direction to the Com
mission to pay the claim: and one may bo very willing to direct 
some one else to pay a bill which he himself would never pay. The 
order in council was a matter wholly between the Governm- at 
and the Commission : the Commission refused to pay, and the 
Government now say that they were right ; and arc accord in ly 
defending this action.

It has not the least semblance of an agreement : and so : ar 
as it may be treated as a confession it is not a confession of any 
liability on the part of the Crown or Province, and so could not 
aid the solicitors in any way in their action. If it could be proof 
of anything, it would be proof of no liability by the Crown, but 
liability by the Commission, who are not sued: and it max lie 
added that it is easy to confess that some one else is liable.

It is said, however, that the Commission had no right to
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refute to pay, that they were merely the agents, that is the ser
vants of the Government, and as such were bound to obey their 
master’s order. But again I am obliged to say that the solicitors 
must be hard pressed for an argument in support of their claim 
to rely upon any such grounds: for, in the first place, what pos
sible right can the solicitors have to interfere in a matter between 
master and servant, to which they are in no sense parties! The 
enforcement of the order was not committed to them; they knew 
nothing of it except from hearsay: it never passed out of the 
possession and control of the Government: it must not be treated 
as a bill of exchange, or other order to pay, given to the solicitors 
in payment of their claim: in the next place, the Commission is 
not a mere servant or agent of the Government: it is a distinct 
corporate body, given the control and ownership of sucli things 
as those in question for the publie benefit, and for the safe-guard
ing of the public interests, by reason of their especial ability, 
skill, and experience in all “hydro-electric” matters. Their use
fulness should be mightily impaired if their judgment could be 
overruled by, and if they were obliged to submit to, any order 
of a Minister, or a Government, of a day—here to-day and gone 
to-morrow: and, lastly, if they were merely servants, is a servant 
bound to do that which is not lawful or right, if his master orders 
him 10 do it? I can perceive no great difference between a ser
vant compelling, or indeed even receiving, payment of a debt 
which is not really owed, and putting sand in the sugar to be 
sold. Everything is vested in the Commission: it may be taken 
away from him: but now it is theirs to manage as one of their
departments.

Having regard to all the circumstances of the ease, I can have 
no manner of doubt that the Commission were not only within 
their rights in refusing to saddle the ratepayers with this givot 
debt, without the question of liability being first determined n 
the regular way, but that, if they had not done so, they should 
haw been guilty of a grave dereliction of duty.

So, too, even if the law did not make an agreement in writing 
necessary, the solicitors could not recover on a verbal agreement, 
frn- there was none. The solicitors were not bound; they only 
asked the Min ster “to submit it to some competent person to 
settle what fees we should receive.” The Minister did that, but 
in no way bound himself or any one else to the result. They were 
following a course which, no doubt, both expected should end in 
payment of the amount which the one was willing to give and 
the other to receive: but they never reached that stage, and until 
reached either might withdraw, if indeed any withdrawal were 
necessary.
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It was never reached, for one reason, because neither the Min
ister, nor the Government, had the power, or the money, to pay. 
It could be paid by them only when the Legislature had author
ised payment; and, although five years have elapsed, the Legis
lature has not apparently ever been applied to for authority to 
pay the bill. It seems hardly possible that the Legislature could 
authorise payment of it by the Province, because, if it should be 
paid by any one, it should be paid, as every one knows, but the 
customers of the Central Ontario System, through their light, 
heat, and power bills: and, that being so, what could any un
say except that: it is a matter for the Commission, and all tin 
ask is that the bills be brought in and taxed, as the law requirt 
and as it generally done, when payment shall be made if an 
thing is payable.

And yet another difficulty, and an insuperable one, stands in 
the solicitors’ way.

Assuming that a most formal agreement had been made with 
them to pay the amount they claim, no action could be brought 
upon it.

Formerly solicitors were not permitted to make contracts for 
payment of lump sums for costs, but were obliged to render bills 
of particulars, and submit to taxation of them by officers of the 
Court appointed for that purpose, because of their especial know
ledge of, and skill and experience in, such matters. That was 
considered necessary because, in such matters, for the reasons I 
stated at the outset, the solicitors have such an advantage over 
the client that, if disposed to make them, hard and unconscion
able agreements might be obtained by them.

Sections 48 to 66 of the Solicitors Act modified that, permit
ting, with a good many safeguards, the making of such an agr« 
ment, but providing (sec. 56) that no action should be brought 
to enforce any such agreement, but that it might be enforced < n 
a summary application, cn which, any question respecting 1li<> 
validity or effect of it might be examined and determined : ami 
that in certain cases the agreement must be submitted to the 
Senior Taxing Officer for approval before payment.

It was successfully contended before the trial Judge: that 
this case, being one against “His Majesty the King,” is not an 
action, but is a petition of right, which is not an action: but the 
provisions of the Interpretation Act, see. 30, were not brought 
to his attention: if they had been, I cannot but think that he 
must have been driven to the opposite conclusion : and have been 
obliged to dismiss the action if the appellant insisted upon it. as 
it did. That section of the Interpretation Act and sec. 2(a) of 
the Judicature Act together make it too plain to waste a word
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over that this is an action within the meaning of that word in 
sec. 56, as well as elsewhere, of, and in, the Solicitors Act.

No action would therefore lie if the order in council were a 
bilateral agreement lawful under the provisions of the Solicitors 
Act : the solicitors could proceed upon it only in the special man
ner provided for in the Act: that is fatal to this action: and is 
but one of the “strict rights” fatal to it. Section 55 seems to 
me io oe also fatal to it : for, if this agreement be enforced in the 
solicitors’ favour, they arc relieved by it from their negligence 
contrary to the provisions of this section.

There are two more points to which I must refer, so that it 
may be plain that they have not been overlooked, though they 
seem to me to be of no weight in the solicitors’ favour.

Two letters were put in, at the trial, subject to objection, and 
were relied upon by the solicitors, for what purpose was not 
slated, the learned trial Judge having allowed them to go in 
quantum valent, as he expressed it.

One is a letter from the secretary of the Commission to one 
of the solicitors: the other is a personal letter from a member of 
the Commission, who was also a mendier of the Government, io 
his brother Minister of the Lands Forests and Mines Department.

Neither is, in my opinion, evidence in any sense, in this case: 
it cannot be said that they authorised the work for which the 
solicitors seek payment, and if they did it would not help them if 
the work were unnecessary: one was written more than six 
months and the other more than nine months after the work be
gan ; neither is a letter of the Commission, nor does it appear that 
the Commission ever had any knowledge of either letter: the 
solicitors contend that the Commission cannot be heard to object 
to their bill, yet rely on these letters as authorising it : so, too, it 
should be obvious that the letters cannot be used as evidence of 
the need of services charged for: there is no reason why these 
gentlemen should be allowed to give evidence by letter, why 
they should not be sworn and examined as all witnesses must: 
they arc not the Commission, and could not make admissions for 
the Commission: and, if they could, and had, the admissions 
should be inadmissible: the Commission are not parties to the 
action ; and it may be taken for granted that if these gentlemen 
were called as witnesses they should not have been able to aid 
the solicitors, otherwise they should not be, as they are, deter
minedly opposing the solicitors’ claim.

But in truth there is nothing in the letters that supports the 
solicitors’ enormous claim in this action—more than over one- 
third of one per cent, of the purchase-money: eight and a half 
million dollars—which purchase-money may have been ten or
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twenty, or more or lens, times the value of the lands the titles f 
which were searched : indeed it may be that some of the lands 
“easements"—were not worth more than the sum charged f, r 
searching. All this should appear upon a regular taxation of 11 
bill in the usual way. No weight should be given to taxations 1 
gentlemen, however competent in their own calling, who are quite 
without experience as taxing officers, as they have made very 
plain in undertaking to “tax" without any inquiry into the fac ;s 
or any attempt to learn what the objections to the bill were: an 1 
apparently assuming that the lands were worth the eight and i 
half millions, though that was plainly the price of all these cm i- 
panies possessed, of every nature and kind. To attempt to dev r- 
mine anything as to what—if anything—the bill should he with
out a taxation, cannot, in my opinion, be anything more than :i 
leap in the dark without need and without excuse. The sec 
tary’s letter refers to persons “claiming leases or easeniei i< 
under which rents were due:" saying that the Commission had 
not a list of the “easements or particulars respecting them," and 
asking for such information as would enable “us" to deal with 
them. But what had that to do with searching 230 land till - 
and 500 “easement" titles? Nothing, or indeed less than noth
ing, because it pointed not to titles but to the leases or do, Is 
tinder which the casements were held. The books of the comp n- 
ies alone should shew what “easements" were held and on what 
terms: so that in few if any eases should it have been necessary to 
look at even the leases or deeds. And this information the t '< n- 
misaion had, as the solicitors’ letter from which I have alrc: ly 
quoted —1st April, 1916—plainly shews:—

“I understind from your Mr. Pope"—the secretary—“and 
from the Minister of Lands Forests and Mines that, before tit,' 
purchase was l"commended and made, your Commission kj<- id 
some thousands of dollars investigating the different assets : -id 
properties of thi vendors and have a list or inventory of the 
properties to be transferred." “It seems to me that, with y, nr 
knowledge and ini en tory, arrangements ought to be made to 
check off now with your list the properties and assets that re 
being handed over and that your officers and employees v ho 
made the list would be better able to do this cheeking than ny 
person else. When this is done, or as it is done, the persons doing 
the checking should send a narticular description of each pa-cel 
of real estate of which the title requires to be searched and edi
fied to me.”

These two letters leave the Impression on my mind that 'he 
solicitors must have obtained from the Commission this inventory 
and all the deeds and leases, as they would if they intends to
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search titles; and that the absence of them was the cause of the 
secretary’s letter. But in any case one must be driven to the wall 
to give this letter as a reason or excuse for searching titles, when 
n glance at the books or at the leases or deeds gave, much better 
all the information desired and sought.

The personal letter of the Minister—Commissioner also—is 
helpless to the solicitors: the letter says that “the general state
ment is that the reports as to title arc made to you and that you 
have knowledge of the situation;” and adds, “I think it very 
desirable that if the matter is closed some formal report should 
be made in a formal way to the Commission.”

No answer to this letter was put in ; if there was one, and if 
it were helpful to the solicitors, it would have been. What it 
was, if any were given, we do not know, but what it should have 
been is manifest, it should have said ; “You have a statutory title 
—look at the Act; or, if see. 3 had not been in the Act; “You 
have accepted the companies’ titles, and no doubt they are all 
right: but, if not, searching them will not improve them or help 
you, it may only disturb sleeping dogs foolishly if there arc any : 
look to your leases and deeds, book and papers: and, if a rare 
cast* of a claim not plain in them should arise, and it should 
become necessary to search the title, let your solicitor communi
cate with the Registrar and get from him, for a trilling cost, any 
needed information.”
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I find nothing in the letters helpful to the solicitors, and if 
the it had been, and if it were evidence, it should only make 
plainer the need for a full and fair investigation of this claim 
in which the former Minister, as well as these two gentlemen, 
might be able to give some helpful evidence: it should be helpful 
in hear why any one could have thought this enormous expense 
needful : as the case stands, it seems to me to have been entirely 
needless: no one has proved even a shillings worth of good it has 
done. 1 refer of course only to the searching title costs, which 
I understand to be about $30,000.

The other of these two points is: that the solicitors are reliev
ed from rendering a bill, and from any taxation in the usual 
course, by the fiat authorising the taking of these proceedings. 
Li t us sec what that means. It means: that because the fiat on 
tin- recommendation of the Attorney-General has said, “Let 
right be done,” the Crown is not only to let wrong be done, but 
to do it : for if it be right that a bill should be rendered and taxed 
before payment it should be manifestly wrong to require payment 
without taxation and without a bill, and, not more than to men
tion it again, without any real trial. That it was not meant to 
h ive any such effect is very obvious from the defence pleaded by
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the Attorney-General, and maintained throughout : that 1 n" 
aolieitora must render a hill and submit to taxation, as all soli, 
tors are obliged by law to do. Such points only tend to make 
plainer the weakness of the solicitor»’ resistance of the usual, ai 1 
(may it not be said*) of the universal, rights of clients, estab
lished by statute law.

And, before concluding, it may be well to point directly in 
some of the effects of a dismissal of this appeal: it will relieve 
the solicitors from the statute-imposed obligation to render a hill 
and submit to a taxation of it in a case that especially required 
observance of them: a case in which all irregular or unusual nr 
short-cut methods arc manifestly objectionable. The claim is a 
very unusually large one : the transactions were public transac
tions, not one in which those concerned had to pay anything nut 
of their own pockets, but those who must pay arc the more dis. 
tant public served by the Central Ontario electric system, who 
have no opportunity of defending their pockets against unjust 
impositions except in the taxing officers appointed by law for 
their safe guarding.

There has been no real trial, nor indeed any pretence of a real 
trial, of the vital question, whether the services (‘harged for were, 
or any of them were, unnecessary or otherwise not taxable under 
Rule 668. The real question should be faced and tried, in the 
usual way, by the taxing officer, anyway should be tried and 
determined before this large sum is imposed on the innocent rate
payers, against the will of the Commissioners, and of the Prov
ince, in the name of His Majesty the King.

There was no agreement to pay : and so, technically as well as 
substantially, the solicitors arin the wrong.

There could be no agreement on the part of His Majesty 1 lie 
King to pay: for there was no means to make payment. The 
Legislature must have been applied to and an appropriation tm;-t 
have been first made: and in the five years which have elapsed 
no one seems to have had the courage to apply for the appropria
tion: and yet the judgment, if it stands, may compel payment 
without any appropriation and without the Legislature ever hav
ing had an opportunity to consider the matter.

The Commisison will not pay: this Court has not said thal it 
should: on the contrary, it has said that His Majesty the King 
should, and that is obviously wrong, for the debt—if there lie 
any—is not that of the Province at large but is that of the Cent
ral Ontario Power System only.

If the Commission should pay, the Commission should have 
been sued: it is untouched and untouchable by the judgment 
appealed against, or by any judgment that could be made in these
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pnweedingi, as long as it is no party to them : anil it never eould 
lie a party—an ordinary aetion would be the means of reaching 
it. It is not said why it was not sued to compel it to raise and 
pay the money.

The Province eould divest the Commission of the property 
and management of the system now wholly vested in it, but that 
is nil it eould do ; and that it is hardly likely to do, for one of 
many reasons, because it is firmly of the same opinion as the Com
mission—that the solicitors should render a bill and have it taxed 
in the usual way, and that little, if anything, should then bo 
found due to them.

Both Province and Commission are willing and ready to tax 
the bill when rendered, and to pay whatever sum, if any, shal'. 
lie found due, immediately after the amount is so ascertained ; 
then charging it against the system—that is the ratepayers—with 
a dear conscience on their part, and with a knowledge on the 
part of the ratepayers that they are not, behind their backs, 
being imposed upon.

Why should not that be donet
There is no question of honest or dishonest intention involved 

in this appeal. 1 treat ever)- one, in any way connected with It, 
ns above suspicion except of error and of obstinacy: and the 
former is said to be human, and the latter we all know to be 
always a prevalent ailment: the only question is: who is right 
and who is wrong. And, for the reasons which I have given, the 
solicitors seem to me to be plainly in the wrong in the several 
ways that I have mentioned : sec Re Allenby and Weir, Solici
tors, 14 P.R. 227 : and I am bound to add : that, if the conclusion 
had been reached that they are, in legal technicality, right, I 
should still have been in favour of requiring them to have a bill 
taxed in the usual way before imposing on the ratepayers this 
very large claim—a power which the Court plainly has.

As it is, I am in favour of allowing this appeal, and, in effect, 
dismissing the aetion.

Latcuford, J. (dissenting) :—It is plain that, having regard 
to sec. 34 (1) of the Solicitors Act, H.S.0.1914, eh. 159, an action 
for the recovery of fees, charges or disbursements, for work 
dune by a solicitor cannot be brought until one month after a 
bill of costs has been rendered, unless (sec. 49 (1) ) an agree
ment in writing has been made between the solicitor and the 
client respecting the amount and manner of payment for . , , 
services in respect of business done ... by such solicitor.

The questions arising on this appeal are not, in my opinion, 
whether the employment of the suppliant firm by the Minister of 
Lands Forests and Mines was necessary in view of the provisions
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of 6 Goo. V. ch. 18, and the contract therein referred to, and 
what is the amount proper to be allowed for the services remit r- 
ed ; but (1) whether a petition of right is an action: (2) whether 
a bill of costs was rendered by the suppliants; and, if not, (3) 

whether such an agreement was made as obviates the necessity uf 
delivering a bill of costs.

It seems too late for the Crown to say that the work done by 
the suppliants was unnecessary. They were employed by a 
Minister as much a representative of His Majesty as the Minister 
whom Mr. Bayly now represents: and they appear to have dm,.* 
what, rightly or wrongly, they were employed to do. As a mat
ter of right they should be paid whatever their necessary s- - 
vices are worth. I understood counsel for the Crown to say tl ;f 
the Crown is willing to pay such costs as are properly taxable 
when fixed by the proper officer. He asks, in the meantime, on 
the grounds stated, that the appeal be allowed and the action «lis- 
missed.

The learned trial Judge held, on the authority of Bxuttom ' 
v. The Queen. (1876), 1 Q.B.D. 487, that a petition of right < 
not an action. The decision in that ease does not seem to me to 
go so far. but only to the extent of stating that the Statute uf 

Limitations relates only to the course of procedure between 
subject and subject: Cockburn, C.J., at p. 492; Blackburn, J„ at 
p. 4M.

It may well be that a petition of right is not an action within 
the meaning of the Solicitors Act until the fiat is issued which 
converts it into the fulness of life: but thereafter, in this Prov
ince it is, in my opinion, an action according to our statute lav

Section 2(a) of the Judicature Act declares that “action" 
shall mean not only a civil proceeding commenced by writ ami 
also (a civil proceeding commenced) “in such other manne; ;n 
may be prescribed by the Rules.”

Rules 738-747 prescribe the form which a petition of right 
shall follow, by whom it shall be signed, with whom left, to wlmm 
submitted for the fiat “Let right be done:” and what, as well as 
how and when, subsequent proceedings are to be taken.

By Rule 748 the costs of a petition of right arc recoverable in 
the same way as in ordinary actions.

While a petition of right is not an ordinary action, it is a civil 
proceeding commenced and even prosecuted in a manner pre
scribed by the Rules, and is therefore an “action” within "lie 
definition contained in the Judicature Act. The same definition 
is extended to the Solicitors Act, as to an Act relating to h _.il 
matters, by see. 30 of the Interpretation Act.

Considered without reference to our statutes, “action’ in 
usually a general or generic term, as was said by Lush, L.J., in
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the first stage of the protracted case of Clarke v. Bradlaugh 
(1881), 7 Q.B.D. 38, 57; and includes, unless restricted by the 
context or by statute, a living petition of right as a species or 
kind. Nothing appears in the Solicitors Act limiting the general 
imaning of “action” as employed in sec. 34 (1).

With much diffidence but after careful consideration, I have 
r ached the conclusion that the statement of services delivered to 
tlv Hon George Howard Ferguson, Minister of Lands Forests 
and Mines, cannot be called a bill of the kind specified in sec. 
34(1).

“A bill thereof” means a bill of the “fees, charges or (and) 
disbursements” for business done by a solicitor. No fees ot- 
charges but only disbursements appear in the statement rendered 
by the suppliants. I therefore think it cannot be regarded as a 
bill of costs within the meaning of the Solicitors Act.

Cnder sec. 49 (1) of that Act it was open to the solicitors to 
make an agreement in writing with their client, the Crown, 
respecting the amount and manner of payment for the whole or 
a part of their services in respect of the business done by them.

The suppliants assert that such an agreement was made, reiv
ing on their letter accompanying the so-called bill as an offer, 
acted upon by the reference to Mr. Kilmer, and the order in 
council directing payment as an acceptance. This contention has 
been adopted by the learned trial Judge, who considered the 
order in council an approval of the adjustment of account and 
an acknowledgment of the prior retainer and so amounting to an 
agreement to pay.

The solicitors’ letter to the Hon. Mr. Ferguson offers to accept 
whatever a competent person shall determine to be the amount 
due for the services rendered. A person of undoubted compet
ence is agreed on : he investigates and reports to the Minister the 
result, which is satisfactory to the suppliants. Then the order in 
council is passed, directing the Hydro-Electric Power Commis
sion to pay the amount regarded by Mr. Kilmer as due to the 
suppliants.

In the reasons for the judgment appealed from, the order in 
council is regarded as an approval of the adjustment of the 
account, and an acknowledgement of the retainer, and so amount
ing to an agreement to pay.

In Ray v. Newton, [1913] 1 K.B. 249, the agreement was 
much more formal and definite than in the present case, and the 
st itutc almost identical with our own, yet the Court of Appeal 
hold that the client was entitled to have a complete bill of costs 
rendered and an inquiry' had regarding the agreement.

As a matter of first impression I thought that the learned trial
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Judge had the right, exercised upon ample evidence, to fix the 
amount recoverable by the suppliants without referring the mut
ter to the Taxing Officer.

Consideration, however, of the judgment of my Lord t lie 
Chief Justice has induced the conviction that the Solicitors Act 
interposes an insuperable bar to the maintenance of the action, 
and I therefore agree that the appeal should be allowed.

Appeal dismissed.

LAXHTOX MONOTYPE Co. V. NORTHERN PUBLISHING Co.
Supreme Court of Canada, Davies, CJ., Idington, Duff, Anglin, 

Brodeur and Mignault, JJ. March 29, 1922.
Sai.k <fiIH—5)—Of goods—Goods subject to lien of previous vendor 

fob price—Agreement of purchaser to pay off lien—Rn ht
OF PURCHASER TO RETAIN GOODS AGAINST LIEN HOLDER—Pl'RCIIASI R 
IN GOOD FAITH FOR VALUABLE CONSIDERATION—CONDITIONAL SALES
Act R.S.S. 1920 ch. 201, sec. 2 (1)—Construction.

Where the evidence and the price agreed upon shew that the 
real bargain between the parties as to a certain chattel, against 
which there is a lien for the unpaid purchase price, in connection 
with the sale of a business, is that the purchaser is to be at liberty 
to take the chattel or not in whole or in part as he should find 
expedient, but in respect of whatever he took he would pay off or 
otherwise arrange with the lien holders, the purchaser of sit It 
chattel cannot escape his liability to pay the lien holder, on the 
ground that he is a buyer of such goods in good faith for valuable 
consideration within the meaning of sec. 2 (1) of the Conditional 
Sales Act R.S.S. 1920 ch. 201, he having actual notice of the lien 
although it is not registered.

[Ferrie v. Meikle (1916), 23 D.L.R. 269, 8 P.L.R. 161, disapprov
ed; Moffatt v. Coulson (1860), 19 U.C.Q.B. 341, distinguished. See 
Annotation, 68 D.L.R. 188.]

Appeal by plaintiff from the judgment of the Saskatchewan 
Court of Appeal (1921), 61 D.L.R. 16, in an action to recover 
possession of a chattel on which the plaintiff had an unregis
tered lien. Reversed.

H. W. Shapley and O. M. Huycke, for appellant.
Gregory, K.C., and Hodges, for respondent.
Davies, C.J. For the reasons stated by my brother, Anglin, 

in which I fully concur, I would allow this appeal with c<^ts 
throughout.

Idinuton, J.:—The question raised herein by this appeal is 
whether or not the respondent can be held to have been a pur
chaser of the property in question in good faith, for valuable 
consideration as against the appellant.

The answer depends upon the construction to be given sec. 2, 
sub-sec. 1 of the Conditional Sales Act of Saskatchewan, R.S.S. 
1920, ch. 201, which reads as follows
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“2 (1) Whenever on a sale or bailment of goods of the value 
of $15 or over it is agreed, provided or conditioned that the right 
of property or right of possession in whole or in part shall re
main in the seller or bailor notwithstanding that the actual 
possession of the goods passes to the buyer or bailee the seller 
or bailor shall not be permitted to set up any such right of pro
perty or right of possession as against any purchaser or mort
gagee of or from the buyer or bailee of such goods in good faith 
for valuable consideration or as against judgments, executions 
or attachments against the purchaser or bailee unless such sale 
or bailment with such agreement, proviso or condition is in 
writing signed by the bailee or his agent and registered as here
inafter provided. Such writing shall contain such a description 
of the goods the subject of the bailment that the same may be 
readily and easily known and distinguished.”

The respondent, through its agent who transacted all the rele
vant parts of the business of the respondent, had actual notice 
of the appellant having agreed to sell the machine in question, 
ami accessories thereto, to the Phoenix Publishing Co. Ltd. sub
ject to appellant’s right to retake possession on default of pay
ment of the price, or any part thereof, or other breach of the 
conditions of intended sale.

That company, subject to such condition, sold the rights it 
had in the machinedo one A.B. who, in turn, sold to the North
ern Publishing Co., Ltd.

The Phoenix Publishing Co., Ltd., having got into financial 
difficulties in the course of their business as publishers of a 
newspaper and printing business akin thereto, said A.B. acting 
as solicitor for others investigated the financial and other con
ditions of the company with the object of buying for his clients 
the entire business and assets of said company. In the course 
of doing so he was given a list of the machines it was possessed 
of and of much other property acquired in course of said busi
ness.

In that list of machines there were set forth the respective 
liens against each, and its accessories, including a lien of $4,500 
on the machine in question in favour of appellant.

The trial .Judge refers thereto and to the resultant bargain,
as follows: —

“The evidence in this case discloses the fact that when A.B. 
first visited Saskatoon in May and consulted with the parties re
presenting the Phoenix Publishing Co. that he was given a state 
ment indicating the liabilities of the Phoenix Publishing Co. and 
more particularly indicating the parties who had liens against
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the plant or any parts of it, including the lien of the plaint f 
company. It is also clear from the evidence that at that tine 
the purchase price of $15,000 for the plant was named, the pi 
that was subsequently entered in the formal agreement and pu 1. 
So that I think it is a fair inference to make that in fixing the 
price of $15,000 for this plant, the vendors, the Phoenix Publi-li- 
ing Co. or the parties representing them, took into considérai »n 
all the liens which were detailed in the statement, including me 
plaintiff's lien.

“So that to some extent, at least, the lien was a factor in tlie 
deal.”

Lament, J.A. in his judgment in the Court of Appeal (1921 . 
61 D.L.R. 16 at p. 17, 14 S.L.R. 371

“On June 17th, 1918, A. 11. acting for the persons who sub e- 
quently became incorporated as the defendant company, pur
chased certain assets of the Phoenix Publishing Company t v 
$15,000. These assets were valued at $40,000, but against them 
there were liens amounting to $23,355.”

A.B. by way of verifying this basis of the bargain he vas 
trying to make, and did make, searched the office where le ils 
might be registered and found the appellant had not registi J 
any lien.

It seems to me quite clear that when the bargain was mu le 
between him and the company on the above basis he was i.nt 
buying the actual goods of any of those lien holders free from 
the several respective liens thereon, but the interest of the com
pany therein subject thereto, and that he thoroughly undersl <1 
the nature and purpose of the following resolution, and espio il
ly the reference therein to liens, passed by the shareholders of 
the company:—

“Resolved that resolution of the directors with respect to the 
sale of the plant, equipment, accessories and franchises of i lie 
Phoenix Publishing Co., Ltd., to A.B. be and is hereby confirm
ed. provided that the said A.B. make arrangements re liens I . Id 
on the plant, including the Hoe press, papers held in trust lot 
th" John Martin Paper Co., as shall be satisfactory to the direct- 
ot s, and such arrangements regarding wages and rent, as s nil 
lie mutually satisfactory to the employees, the landlord ami tbe 
directors and that the directors be and are hereby authorise i In 
conclude the sale of the equipment, plant, accessories and I in
cluses, etc., of the company, except current accounts for advt lin
ing purposes."

He was at the meeting “in and out” as he expresses it, nd 
received a copy of that resolution.
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Indeed the respondent company was promoted, and its incor
poration obtained, by him, and he was one of the provisional 
directors and later its president, when the deal now in ques
tion was carried out.

The special reference to the lien on the Iloe press, in said 
resolution, arose by reason of some of those concerned in the 
Phoenix Company having become personally liable.

The following evidence of Lynd is illuminating as he was 
president of the Phoenix Company at the time in question:—

Q. “Had that been discussed with A.B. at that time! A. As 
1 -aid. the question of liens was discussed, but there was no def
inite understanding arrived at with regard to the liens. Q. 
What arrangements was A.B. to make regarding the liens!

Mr. Mackenzie : He said there was none arrived at.
A. As I understood it at the time, A.B. was to make his own 

arrangements regarding the liens with the exception of the Hoe 
press, which he actually agreed to take care of. Q. What do you 
mean by ‘his own arrangements!' A. My understanding of 
it at that time was if he got the machinery he would pay the 
liens, nr make arrangements to settle them in some way, and if 
he didn’t, he would try to make some arrangements with the 
parties who held them. That was my understanding. Q. If he 
kept the machines he would pay the liens! A. Or make settle
ment with the lien holders. . . . Q. What were the assets of 
tin Phoenix Publishing Co. at that time! A. We estimated that 
the whole thing was worth, outside of the mailing list, which at 
that lime was not worth very much, we estimated the plant to 
lie worth $40,000. Q. And did the Northern Publishing Co. 
assume any of the general accounts at all, any of the general 
liabilities! A. No, I don’t think so. 1 don’t think they assumed 
any liabilities. Q. If the assets were worth $40,000, can you tell 
us why the sale was made for $15,000! A. The question of liens 
was taken into consideration, the liens on the plant. Q. What 
lienst A. As far as the Phoenix Publishing Co. were concerned 
they took into consideration all the liens that were on the plant 
at arriving at the figures . . . . Q. Mr. A. B. says that the only 
arrangement was fiat the directors were to lie relieved from 
liability, A. I think it went a little further. I think the Hoe 
press was to he taken care of, so that the directors would be 
relieved from liability. Q. And what about the other liens! 
A. We made no specific arrangement with him regarding them, 
but my understanding was he would decide himself, or the per
sons for whom he was acting, would decide whether they would
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keep the rest of the plant, because there was some question as 
to whether they needed it at that time.

His Lordship : There was nothing as to relieving your com- 
pany from liability?

A. No, my lord. We were not relieved in any way. Q. Were 
you as a director, or you, with other directors, asked to recoup 
the Northern Publishing Co. for any moneys paid on these lien- ' 
A. No. Not so far as I was concerned.

Ilis Lordship : Would it be correct to put it this way thaï as 
far as the liens were concerned, you had given A.B. full noi .r 
of the liens so that there was no come-back to your company / 
A. He knew about the liens.

His Lordship : But he was to take his chances. A. That was 
my understanding of it. If he wanted the machinery he would 
take care of the liens, and make settlement in some way, and if 
not, he would try and arrange to send it back. That was my 
understanding.

His Lordship : And if he could get the machinery without 
having to pay for it so much the better ? A. We didn’t disc >s 
that. As a matter of fact the Lar .on Monotype were about the 
best creditors the Phoenix Co. ever had, and it was my impres
sion when the Northern Publishing Co. refused to pay they v ie 
not quite keeping faith with us.”

In the result that followed all the liens except that of ihe 
appellant were recognised and dealt with in the spirit which this 
evidence indicates was expected.

I repeat it seems to me abundantly clear that the purchase by 
respondent was made on the basis of $40,000 being about the 
fair value of that being sold, and if all the lien holders could 
be settled writh on a fair basis the purchase price might h ve 
been fixed at that sum.

Evidently some of the properties owned were possibh in 
value not quite up to the respective amount of the liens thereof. 
Hence that phase of the bargain was left open and when it 
came to a formal assignment the consideration was named there
in as $15,000.

I am quite unable to believe that such sum was intended to 
cover the actual value of the plant, or any part thereof, subject 
to liens; as if free from liens but on the contrary that it was the 
sum named f-'v the residue of what passed thereby and the 
possible interest of the Phoenix Company in all the plant cover
ed by liens.

And if so I fail to see wherein this case can fall within any



67 D.L.R.] Dominion Law Reports. 145

of the several cases relied upon which trace back to the case of 
Moffatt v. C oui son, (1860), 19 U.C.Q.B. 341.

In that case the Chief Justice of that Court in his opinion 
laid down as a test the following at pp. 344. 5:—

“I think he should be so held for there seems to be no reason 
to doubt upon the evidence that he bought in good faith, in this 
sense that he paid a fair consideration for the horse which is in 
question and did not buy him collusively in order to assist the 
mortgagors in placing him.”

The words I have italicized in order to call attention to the 
gist of what was in the mind of the Chief Justice at a test, are 
not fitted to anything analogous thereto in what we find in above 
quoted evidence in this case by way of fact to pass upon.

Evidently in that and each of the cases following it and re
lied upon there was something in way of a basis of valuable 
consideration in that sense so given, whereas herein if respond
ent is to have its way it gets a four thousand five hundred dol
lar machine and its accessories for nothing but the fair value of 
the chances of defrauding the appellant by invoking the words 
of the statute which do not fit the facts and the law as laid 
down in the case upon which Ferrie v. Meikle (1915), 23 D.L.R. 
269, 8 S.L.R. 161, seems to have been supposed to be or be 
founded.

Even if the mode of thought of that far-off day in administer
ing the common law is applicable, I hold in this case that on the 
facts the respondent has failed to establish a case within the 
meaning thereof and hence the appeal should be allowed.

Indeed all that the assignment by the Phoenix Company pre
tends to convey is the interest of that company in the goods in 
question and despite the recital I think, reading the instru
ment as a whole, that is all that was intended to be conveyed 
and hence no foundation for respondent’s pretensions herein.

This case does not at all need a decision upon the many vary
ing views that may be presented of the above quoted statute 
for there is not enough of common honesty at the basis of the 
pretensions set up on the facts to bring the claim so made as 
within the terra “good faith."

I. however, lest from the foregoing I should be thought to be 
agreeing in the law as presented by the Court below, 61 D.L.R. 
16, do not hesitate to say that I cannot agree with the view of 
the law as expressed in the decision of the case of Ferrie v. 
Mcilde, 23 D.L.R. 269.

I am of the opinion that in any jurisdiction where the common 
law and equity doctrines are to be administered by the same
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Court, and when in ease of conflict the equitable doctrines ;ue 
to prevail, that ever since Le Neve v. Le Neve (1748), 3 Atk. 
647, 26 E.U. 1172, the doctrine therein and in the numerous 
decisions sinee and founded thereon must be applied in constru
ing a statute such as that in question herein.

Apply that to this and the facts herein, and then the respond, 
ent’s contention seems hopeless.

I am, however, confining my opinion to the case of actual 
notice which is not to be confounded with constructive notice.

The discarding of the former seems so like fraud as to be be
yond good faith but the application of constructive notice do«*s 
not seem to me as necessarily so within the range of the ordin- 
ary intelligence of mankind.

Yet, I am not to be taken as in any way discarding or treating 
with contempt the doctrine of constructive notice. I men-Iy 
desire to indicate that,difference between actual and eonxtn 
tive notice which exists or might exist in applying such a statute 
as that before us.

1 think this appeal should be allowed with costs throughout 
and judgment given as prayed for by the appellant.

Duff, J. By a contract dated March 11, 1915, the appel
lant company agreed with the Phoenix Publishing Co. of Sus- 
katoon to sell for the sum of $4120.80 to the Phoenix Publish
ing Co. two of its casting machines and certain accessories. The 
Phoenix company agreed to buy the property specified, to pay 
the purchase price in specified instalments for which promissory 
notes were to be given. The contract further provided thaï a 
mortgage should be given to secure the deferred payments and 
until a mortgage was given, (an event which never happened', 
or the purchase money was fully paid, the title of the property 
was to remain with the appellant company who, in case of de
fault, was to have the right to take immediate possession It 
was further agreed that the Phoenix company “shall not assign 
this contract nor underlet or subhire the said property without 
the written consent” of the appellant company. On June 17. 
1918, the Phoenix Company executed a deed to which the other 
party was Mr. A. B. by which the company professed to ns 
sign “all the right title and interest” in and to certain goods 
and chattels including the property which was the subject of 
the previous purchase from the appellant company. This docu
ment contained covenants for the title and covenants for fur
ther assurance.

Default was made in respect of the payments of the purchase 
money due under the contract between the appellant company
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and the Phœnix Company. The respondent company which had 
received possession of the goods from the Phœnix Company sets 
up a title to retain them notwithstanding the terms of the last 
mentioned contract by reason of the provisions of sec. 1 of eh. 
145 of the R.S.S. of 1909 as a purchaser of the property “in 
good faith for valuable consideration.”

The Court of Appeal held, being constrained as it thought 
by a judgment of the full Court of Saskatchewan delivered in 
Ferric v. Meikle, supra, that the respondent company was a pur
chaser in good faith within the meaning of the statute and con
sequently that its rights were not affected by the agreement 
between the appellant company and the Phœnix Company. The 
learned Judges who concurred in this judgment would have 
been disposed, as appears from the reasons of Lament, J. to 
take the view that when a purchaser relies upon this provision 
of the statute it is, in every case, a question of fact to be de
cided upon the circumstances in evidence whether or not the 
purchaser did in fact act in good faith and that if he failed 
to establish honesty in fact then his plea under the statute 
must fail. They gave judgment in favour of the respondent 
company in deference, however, to the opinion expressed in a 
previous decision that, in order to exclude a purchaser from the 
benefit of the statute, it must appear that the sale was a col
lusive one in the sense that it was simulated with the object 
of protecting the possessor of the property from proceedings 
by the holder of the lien. 1 shall give my reasons presently 
for thinking that the view upon which 1 conclude the Court of 
Appeal would have acted if the question had been res nova is 
preferable to that to which it felt itself constrained to give effect 
because of the previous decision. Before proceeding to that 
question, it is convenient to point out that there are excellent 
reasons for rejecting the hypothesis that the gentlemen concern
ed in the transaction in question were actuated by any dis
honest intention—an hypothesis which one is naturally slow to 
adopt.

I am disposed to take the view that the parties never really 
intended to do anything more than to place the respondent com
pany in the shoes of the Phœnix Company in relation to its 
agreement with the appellant company; in other words that t! e 
transfer was subject to the appellant company’s rights. The 
bill of ale does in truth, as I have said, contain covenants fer 
title and further assurance; but the trial Judge has found as 
a fact that the arrangement between the parties was that the 
Phœnix Company was not to be responsible as upon a warranty
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of title in the event of the appellant company enforcing its 
rights. It is quite true that the Judge also finds that the re
spondent company was to be under no obligation to indemnify 
the Phœnix Company in respect of the appellant company's 
claim. This was probably regarded as a matter of no conse
quence; the Phœnix Company being destitute of assets, would 
be a most unlikely object of legal pursuit.

I gather that if the question had arisen as between the par
ties to the bill of sale the trial Judge would have rectified the 
instrument; but that is of no importance because as between 
the appellant company and the respondent company for the 
purpose of determining any question arising under the statute 
touching the respondent company’s status as a bond fide purch
aser we are concerned only with the actual agreement, that is 
to say, with the intention of the parties and for that purpose 
we are entitled and bound to look at all the facts including 
oral expressions as well as writings. I am disposed to think 
that in essence the transaction was a transfer subject to the 
appellant company’s rights under its agreement; and in that 
view it is quite clear that the statute has no application, the 
respondent company being a purchaser only of such rights as 
the Phœnix Company was entitled to transfer under its agree
ment with the appellant company, was not a purchaser of the 
property within the meaning of the statute. As against the 
appellant company, the Phœnix Company has possession and 
a right to retain possession until disturbed by the appellant 
company under the terms of the agreement and the right to 
acquire a title upon satisfying the conditions of the agreement. 
It could no doubt and did transfer the actual possession of the 
goods but its right of possession under the agreement (like all 
other rights under it) it was disabled by the terms of the agree
ment itself from transferring. The respondent company could 
not even become a bailee consistently with the provisions of 
the Phœnix Company s contract.

Un this hypothesis then the defense invoked by the respond
ent company patently fails. The alternative hypothesis is that 
the respondent company intended to buy and the Phœnix Com
pany intended to sell upon the terms se* forth in the bill of 
sale, that is to say that the parties intended that the respond
ent company should be placed in possession of the property as 
owner free from the claim of the appellant company. In con
sidering that hypothesis the finding of the trial Judge becomes 
important that the claim of the appellant company against the 
Phœnix Company was taken into account in fixing the price.
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It is important also to note that the effect of the transaction 
as a whole between the Phoenix Company and the appellant 
company was to denude the Phœnix Company of its assets. The 
purpose and intent of the transaction, therefore, upon this hy
pothesis was (notwithstanding the fact that the Phœnix Com
pany had no title but only a bare possession coupled with the 
right of possession which it was not entitled to transfer) for 
a consideration altogether disproportionate to the value of the 
property, to place the respondent company in possession as 
owner. The respondent relied upon the statute, no doubt, and 
the judicial interpretation of the statute for protection against 
the appellant company’s claim. Such conduct on part of the 
Phœnix Company would be an unlawful act in the sense that 
it would be a breach of contract, and also in the sense that it 
would be a tort; and as the thing was done behind the back 
of the appellant company it was, if this hypothesis furnishes 
the true interpretation of that conduct a flagrant breach of 
faith and the participation of the respondent company in these 
things was essential to effectuate the intention of the parties. 
It is quite true that the respondent company’s agent declares 
that he had never seen the Phœnix Company’s agreement with 
the appellant company. The fact that he failed to examine 
the agreement could not lend a more favourable colour to what 
occurred.
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Can it be said that a litigant having purchased goods under 
such circumstances has brought himself within the statutory 
description of “purchaser in good faith for valuable consid
eration?” If these words were to receive the interpretation 
which would everywhere be ascribed to them according to com
mon usage, the answer is of course in the negative. Is there 
any good ground then for giving some colour to the meaning 
of these very plain words which, in such circumstances, would 
enable a purchaser to establish successfully in a Court of law 
that, although he knowingly participated in a dishonest deal
ing, lie was still in respect of that dealing a person who has 
acted in good faith within the meaning of this enactment ?

I think the earlier decision of the Court of Saskatchewan 
cannot be sustained. It rests upon a Manitoba decision, Roff 
v. Kiccher (1892), 8 Man. L.R. 280 placing a construction upon 
a certain provision of a Chattel Mortgage Act in force in Mani
toba which in turn rested upon two decisions, one a decision 
of the Vpper Canada Court of Queen’s Hench, (Moffatt v. Coul- 
xom, 19 U.C.Q.B. 341), the other a decision, or I should rather 
say some language of James, L.J. in Vune v. Vane (1872), L.R.
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8 Ch. 38.1 Ht p. 309, 42 hJ. (Ch.) 209, 21 W.R. 252. With 
great respect I am unable to agree that either the Upper Can
ada decision of the language of James. L.J., has any relevam \ 
whatever to the question now before us which concerns the mean 
ing of certain words in a Conditional Sales Act in force in Sa 
katehewan. The Courts in both eases, and indeed the same may 
be said of the Manitoba decision as well, were concerned with 
the construction of language found in contexts entirely different 
and the two earlier pronouncements upon which the Manitoba 
Court proceeded are explicitly based upon considerations quite 
foreign to the interpretation of those words in the context in 
which they now appear. The judgment of Robinson C.J. in 
Moffatt v. Coni son, 10 U.C.Q.R. 311, shews that the purchaser 
was in fact acting in good faith in the sense that he paid full 
value for the property he twilight ; that lie had no aetual knowl
edge of the chattel mortgage which the mortgagee was seeking 
to enforce against him, but only a vague intimation from a 
third person that the stock he was buying was mortgaged stock; 
and, in fact, the description in the mortgage was quite insuf
ficient to identify the stock purchased as part of the property 
comprised in it and it was held in these circumstances that tin- 
mortgagee must fail. The only relevant observation is the ob
servation of the Chief Justice that the transaction was a trans
action in good faith in the sense that it was not entered into 
collusivcly with the object of protecting the mortgagor but that 
it was a purchase for fair consideration. Virtually, in that 
ease it was found that there was, in fact, no dishonesty on the 
part of the purchaser. In Vane v. Vane, L.R. 8 Ch. 300. the 
question which James, L.J. was considering at p. 309 in the 
observations relied upon in the Manitoba decision was the mean
ing of the phrase bona fitie in this collocation : “bona fide pur
chaser for valuable consideration who at the time of the pur
chase did not know and had no reason to believe that such 
fraud had been committed,” and his observations have refer
ence solely to that question. They can afford no guidam • to 
the construction of the words we are now called upon to con
strue.

It may very well be argued that both the Manitoba decisions 
and the Upper Canada decision can lie adduced in support of h 
contention for the purpose of applying the phrase “purchaser 
in good faith” when found in a modern statute one is not to 
govern one’s self by the rules established in the Court of Chan 
eery in relation to the notice and the effect of notice. I do 
not in the least dissent from that; indeed, I think it is most
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important in construing modern statutes where questions arise 
ns to the application of such expressions, to remember that 
good faith is a matter of fact and, the existenee or non-existence 
of it must be decided as a question of fact. It should be observ
ed further that the Manitnlia devision was a decision upon not 
a conditional sale Act but upon a statute dealing with a differ
ent subject; and it is always dangerous as Sir fieorge Jesse I 
pointed out to construe the words of one statute by reference 
to the interpretation which has been placed upon words bear
ing a general similarity to them in another statute dealing with 
a different subject matter. It would, I think, 1m* an insupjwrt- 
able presumption that the legislature of Saskatchewan in en
acting the Conditional Sales Act was taking into account the 
judicial deliverances we have just been discussing.

One further point remains. In 1897 a change took place in 
the phraseology of the Conditional Sales Act of the North 
West Territories. I think this change is not without signifi
cance, I think it lends point to the observation made above with 
regard to the equitable doctrine of notice. The legislature has 
substituted the condition of the existence of good faith for the 
condition of want of notice, but 1 am unable to see that this 
alteration throws any light upon the question we are now called 
upon to decide.

The appeal should be allowed.
Anulin, J.;—With profound respect for the trial Judge and 

the Court of Appeal for Saskatchewan, I am disposed to think 
that when the true nature of the transaction which took place 
between the Phoenix Publishing Co. ami A. B., representing the 
Northern Publishing Co., is appreciated the latter company is 
not entitled to the protection of see. 1 of eh. 145 It.8.8. 1909, 
as “a purchaser in good faith for valuable consideration” of the 
goods in question in this action, against the assertion of a “right 
"l property” therein made by the plaintiff company. The plain
tiff's “right of property” is for convenience spoken of in the 
record as its lien.

Can.

8.C.

Lanhton
Moxotyck

Co.

Northern
PueuREiea

Co.

That A. 1$. bought from the Phoenix Publishing Co. as a 
trustee for the persons who were then incorporating the North
ern Publishing Co., and with the intent of acquiring the property 
for that company admits of no doubt. The Northern Publishing 
< o. can have no higher right to the protection of the statute in
voked than was acquired by A. B.

The trial Judge found that, while A. B. gave no undertaking 
to pay off liens on the Phoenix Company’s plant (other than
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that on the Hoe press) he took the plant subject to the chaîne 
whether the liens, including that of the plaintiff, (of the claims 
for which he was fully apprised) would or could be asserted t, 
respect of it and without any right to be protected against tin il 
by the Phoenix Company. But in my opinion the evidence go.*, 
much farther. From the testimony of Mr. Lynn, the President 

Normes* of the Phoenix Company, who is accredited by the trial Judge 1 
Pi-humnino extract these passages : —

__L “Q. Was there any arrangement made between the Phu-mx
Aneiin, J. Publishing Co regarding liens on the plant ? A. No. I wm 1 

not say there was any arrangement made with him, but the 
question of liens was discussed.

Q. Yesf A. I know this, that it was mentioned at that time 
that if Mr. A. H.—if they—if Mr. A. B. didn’t want to take the 
machinery he would not have to pay for it, and there was no 
real arrangement made only in regard to the Hoe press. The 
liens were mentioned all right.

Q. There was a minute of the shareholders, ex. ‘O’. Just 
read that. A. 1 might say prior to this that the directors lia.l 
already met and gone over it with Mr. A. B., and we called a 
meeting of the shareholders for the purpose of having our act .on 
before the shareholders insisting that this provision should he 
put in there.

(j. What provision t A. Provided that the said A. B. make 
arrangements re liens held on the plant, including the Hoe piv». 
papers held in trust for the John Martin Paper Co., as shall In* 
satisfactory to the directors.

Q. Had that been discussed with Mr. A. B. at that time A. 
As 1 said, the question of liens was discussed, but there wa> no 
definite understanding arrived at with regard to the beli

ef. What arrangement was Mr. A. B. to make regarding die 
liens? Mr. Mackenzie : He said there was none arrived at.

A. As I understand it at the time, Mr. A. B. was to make Id- 
own arrangements regarding the liens with the exception of die 
Hoe press, which he actually agreed to take care of.

(j. What do you mean by “his own arrangement “? A. My 
understanding of it at that time was if he got the machii r\ 
he would pay the liens or make arrangements to settle them in 
some way, and if he didn’t, he would try to make some arrm 
ments with the parties who held them. That was my under
standing.

Q. If he kept the machines he would pay the liens? A. <>r 
make settlement with the lien holders.

Q. If the assets were worth $40,000, can you tell us why die
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s«le was made for $15,000? A. The question of liens was taken 
into consideration, the liens on the plant.

y. What liens? A. As far as the Phoenix Publishing Co., 
were concerned they took into consideration all the liens that 
were on the plant in arriving at the figures.

y. And what about the other liens? A. We made no specific 
arrangement with him regarding them, but my understanding 
was he would decide himself, or the persons for whom he was 
acting, would decide whether they would keep the rest of the 
plant, because there was some question as to whether they needed 
it at the time.

llis Lordship : There was nothing as to relieving your company 
from liability? A. No, my lord. We were not relieved in any
way.

y. In any event, as far as the liens were concerned, he was 
to deal with the lien holders and do the best he could ! A. Well.
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yes.
y. And you say there was no arrangement outside of the 

written agreement.? A. Hetween the Phoenix Publishing Co., 
and A. B.f

Q. Yes. A. No. No definite arrangement.
Q. No arrangement? A. No.
His Lordship: Except as to the Iloe machine? A. Yes. And 

1 may say further, that the shareholders understood that the 
lien was assumed. Whether Mr. A. B. was there or not 1 do not 
know. I know the directors got the impression that any mach
inery that was kept by the company by him would lx* taker, 
care of.

y. That was the expectation? A. I think it was more than 
that. That was the understanding we got of it.”

In A. B.’s evidence I find this corroboration:—
“(j. You knew when you entered into that agreement you 

had to pay all these liens in order to get the rest of the plant, 
didn't you? A. There was a question if we would need the 
rest of it.

Q. Then you would not get it? A. We would not need it.
(j. And the vendors would get back their plant, wouldn’t 

they/ A. 1 presume so. (j. You were buying the whole plant, 
including the plant subject to liens, for $15,(XX)? A. We 
bought everything that was included in that schedule for $15,- 
000. and I was particularly instructed that we were not to as
sume any of those liens, and I had a partial understanding with 
regard to the Iloe press.

tj. And, notwithstanding that, your company paid liens to
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the extent of $15,000! A. It might have been that another 
plant would be necessary.

Q. Did von ever request the Phoenix Company or did v* ur 
company request the Phoenix Co., to refund any part of that 
$15,000 ? A. 1 didn’t.

(j. Do you know if your company did! That is, the defend
ant company! A. Not that I know of.”

Moreover in the bill of sale itself from the Phoenix Company 
to A. B., although the recital ami the covenants are consistent 
with an absolute sale of the entire plant, the operative words of 
sale ami transfer are restricted to “all the right, title ami in
terest of the bargainor in ami to all the goods, etc.”

Whatever might be the situation in a controversy between the 
parties to this bill of sale,I am satisfied that as between the liti
gants now before us we should ascertain and be guided by the 
true nature of the transaction between the Phoenix Company 
and A. B. as disclosed by the whole of the evidence.

While I have little doubt that A. B. when taking the transfer 
from the Phœnix Company had the intention of cutting out the 
unrecorded claim of the plaintiff by invoking the statute, 1 in
cline to think he failed to put himself in a position to effectuate 
that purpose.

Had the transaction, in fact, been an absolute sale of the good* 
here in question to A. B., I should have felt called upon to con
sider very seriously whether what he did was not such an at
tempt to use the statute to accomplish a fraud on the plaintiff 
as this court, which is a court of equity, should train its re
sources to frustrate. But the real bargain between A. B. ami 
the Plncnix Company as to the plant in possession of the latter 
covered by liens (other than the Hoe press as to which he agreed 
to protect his vendor) was that he would l>e at liberty to take it 
or not. in whole or in part, as he should find expedient; that in 
respect of whatever he took he would pay off, or otherwise ar
range. with, the lien-holders; and that what he did not take in 
that way. as he himself says, the vendors (i.e., the lien-holders' 
would get back. That being his position as to the goods now 
in question, he was, in my opinion, not a purchaser of them in 
good faith for valuable consideration in any sense which would 
entitle him to the protection of sec. 1 of eh. 145.

I would, therefore, allow this appeal with costs through' ut 
anil direct judgment for the plaintiff for possession of the good* 
described in the statement of claim. There should also be judg
ment for $5 as nominal damages for wrongful detention there
of unless the plaintiff prefers to take a reference to ascertain
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what actual damages it lias sustained. Should it do so, the 
costs of the reference and further directions should he reserved 
to lie disposed of by the Supreme Court of Saskatchewan.

11rôdeur, J. (dissenting) If it were not for the decisions 
which have been quoted. I would have been of the view that the 
Northern Publishing Co. and A. 13. could not prevent the 
Lanston Monotype Co., from taking possession of the goods in 
question.

But the construction put on the statute by the Courts in 
Ontario, in Manitoba and in England gives to the words “buyer 
in good faith for valuable considérât ion,” a meaning which 
precludes me from giving to these words the construction which 
otherwise I would have put on them. The purchasers knew that 
the appellant company had a lien on these goods when they 
In'light them from the Phoenix Company. They had notice that 
the Phoenix Company did not own them? However, the juris
prudence seems to he well established that a purchaser in good 
faith means a real purchaser as distinguished from a collusive 
-me. that the knowledge of an unregistered lien would not eon- 
stitute the purchaser in bad faith. Moffatt v. Coulson, 19 U.C. 
•J.B. :I41 : Vane v. Vane, L.R. 8 Cli. 399; Huff v. Krecker, 8 Man. 
L.R. 230 ; Ferrie v. Meikle, 23 D.L.R. 269.

I may add that this construction should not affect the well 
settled doctrine and jurisprudence in (Quebec concerning art. 
2251 of the Civil ('ode. Dissert v. Hobiiluux (1890), 16 (j.L.li. 
11*; School Cunnn’rs of St. Alexis v. Price (1895), 1 Rev. de 
•lur. 122; Henouf v. Côté (1901), 7 Rev. de dur. 415.

For those reasons the appeal should be dismissed with costs.
Miunault, J. (dissenting) The question here is whether a 

conditional sale of certain chattels with retention of ownership, 
which was not registered as required by eh. 145 R.8.K. 1909, can 
be '•«•t up against the respondent, the purchaser of these chattels.

1 inly a brief reference to the facts is necessary. The appell
ant. in 1911, sold the chattels in question, a monotype machine 
and accessories, to one Aiken, publisher of the Phœnix newspaper 
ni Saskatoon. Aiken disposed of these chattels (some of which 
bad been changed by the appellant) to the Phoenix Publishing 
<'o„ which subsequently, in March 1915, entered into a contract 
• f purchase with the appellant, reserving to the latter the title 
to the property until the purchase price was fully paid. This 
contract of conditional sale was never registered.

In May. 1918, some parties interested in the Phoenix news
paper sought to purchase the plant ami assets of the Phoenix 
Company, and, at their request, Mr. A. 1$. went to Saskatoon
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ami negotiateil the proposed sale with the directors of Hie 
Phoenix Company. He obtained a statement of the assets mill 
liabilities of the company, shewing the liens affecting its prup. 
erty. There were five liens, comprising that of the appellant, 
figured at $4,500. Of these liens, three were registered, those of 
R. Hoc anil Co., (for which certain directors of the Phoenix 
Company were personally liable), of Canadian Linotype « ... 
and of Miller and Richard. The lien of Hettle Drennan • ... 
for $‘2,800 was apparently not registered, but Mr. A. B. says 
this firm was in possession and had to lie settled with to <.-t 
their goods. The appellant's lien, as 1 have said, was not 
registered.

A resolution was adopted by the shareholders of the Phoenix 
Company authorising the directors to sell to Mr. A. B. its plant, 
equipment, accessories and franchises, “provided that the -aid 
A. B. make arrangements re liens held on the plant, including 
the Hoe press.” The sale price was $15,000. Later, a formal 
agreement of sale was signed by the parties, no mention being 
made therein of any liens. It appears to have been understood 
that Mr. A*. B. would look after the claim of R. Hoe and Co. for 
the Hoe press, and free the directors from any personal liability. 
As to the other liens, the trial Judge found, and I fully agree 
with him after carefully reading the testimony, that, while it 
seemed to be understood that A. B. and those for whom he pur
chased were to take care of the Hoe press lien and to protect the 
directors against any possible action that might arise out of it. 
there was no such understanding as to the rest of the liens. The 
trial Judge added that the purchasers took the plant and as
sumed any chance of the possibility of the lien holders asserting 
their liens.

This purchase was made by Mr. A. B. on behalf of the respond
ent company which was immediately constituted under the Sas
katchewan Company legislation, Mr. A. B. becoming its first 
president. A formal transfer of the plant was made to it by 
Mr. A. B. After taking possession, the respondent, beside the 
purchase price, paid approximately $15,000 in discharging lmii* 
on the plant, but the appellant’s claim was not settled.

The question now is whether the appellant is entitled to a rt 
its non-registered lien against the respondent. Section 1 of eh. 
145, of R.S.S. 1900, provides as follows:—

“Whenever on a sale or bailment of goods of the value of *1"» 
or over it is agreed, provided or conditioned that the right of 
property or right of possession in whole or in part shall remain 
in the seller or bailor notwithstanding that the actual posse- ion
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of the «goods passes to the buyer or bailee the seller or bailor 
shall not be permitted to set up any such right of property or 
right of possession as against any purchaser or mortgagee of or 
from the buyer or bailee of such goods in good faith for valu
able consideration or as against judgments, executions or attach
ments against the purchaser or bailee unless such sale or bail
ment with such agreement, proviso or condition, is in writing 
signed by the bailee or his agent and registered as hereinafter 
provided. Such writing shall contain such a description of the 
goods the subject of the bailment that the same may be readily 
ami easily known and distinguished.”

By -ec. 2 of the same statute, it is provided that the agreement 
of sale shall be registered in the office of the registration clerk 
for chattel mortgages where the buyer or bailee resides within 
:t() days from the time of actual delivery of the «goods.

I'nder section 1 the question is whether A. B. or the respond
ent company was a purchaser in good faith for valuable consid
eration. The trial Judge, had he not considered himself bound 
by the authorities to which I will refer, would have thought not, 
and this view was shared by Lamont, J.A. in the Court of Appeal.
1 do not however think that either the trial Judge or Lamont, J.A. 
considered that Mr. A. B. had acted fraudulently, and from my 
reading of the evidence I am quite clear that no case of fraud 
was made out, and none was alleged, the statement of claim 
merely asserting unlawful detention. The whole point is whether 
A. B., having purchased these goods with notice of the appel
lant's lien, was a purchaser in good faith for valuable considera
tion. and both Courts have considered that nothing in the facts 
of tliis ease would take the matter out of the operation of the 
rule laid down in the cases to which I will refer. There is no 
doubt that A. B. and the respondent gave a valuable considera
tion for the sale, to wit the $15,000 which was paid in cash.

As long ago as 1860. the Ontario Court of Queen's Bench held 
in Muff ait v. C oui so it, 19 U.C.Q.B. 341. that a chattel mortgage 
not containing a sufficient description of the goods is void as 
against subsequent purchasers in good faith, and that notice of 
such n mortgage to the purchaser will not affect his right. This 
decision is relied on because, in the Vpper Canada statute there 
under consideration (1857 (Can.) ch. 3), the words “subse
quent purchasers o” mortgagees in good faith for valuable con
sideration” were defined. Robinson, C.J. said at pp. 344-5: “The 
only question then is whether this defendant should be held to 
he a subsequent purchaser in good faith, within the meaning of 
the second section, in which ease only Mould he be entitled to
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hold against the mortgage, in consequence of the defective <1 
script ion of the horses. I think lie should be so held, for th-re 
seems to be no reason to doubt upon the evidence that he'bought 
in good faith, in this sense, that he paid a fair consideration for 
the horse which is in question, and did not buy him collusively. in 
order to assist the mortgagors in placing him out of the pl.t i. 
tiffs’ reach.....................In our Registry laws, the words ‘pur
chaser for valuable consideration’ have never been held hv 
courts of common law to exclude purchasers with notice of n * 
unregistered conveyance,’’

In Manitoba, in 1892. the Court of Queen’s Bench hel 
Hoff v. Kreckcr, 8 Man. L.R. 230, that a second chattel înoitg i. 
made in good faith, and for valuable consideration, takes pi : 
ity over a prior untiled chattel mortgage, even if the *»• - -i 
mortgagee has actual notice of the prior mortgage. The Man
itoba statute, 48 Viet. eh. 35, amending a prior statute com ! n 
ing the words “without actual notice” which were struck <>;•. 
used the expression, “purchasers or mortgagees in good f.iith 
for valuable consideration.” Taylor, C.J., relied on the Kngli-I, 
case of Edward» v. Edward* (1876), 2 Ch. I). 291, decided v i**r 
the English Bills of Sale Act, 17—18 Viet. ch. 36, the first 
lion of which provided that every bill of sale should be registered 
within a certain time, otherwise it should be null and void 1 d! 
intents and purposes against, among others, sheriff’s <*tV.. • • > 
and other persons seizing any property or effects comprised in 
such bill of sale, in execution of any process. Referring lo 
this case, Taylor. C.J.. said at p. 237 : —

“The court there held that the fact that an execution credit r 
was, at the time his debt was contracted, aware that his d-limr 
had given a bill of sale did not prevent his availing himsei' 
the objection that it had not been registered. LeSeve v. I.> A• - 
(3 Atk. 646) was there cited ami relied on, but James. L.J., 
said he thought it would be dangerous to engraft an equitable 
exception upon a modern Act of Parliament. Mellish. L.J» 
agreed with him saying ‘we ought not to put such construe» in 
on modern Acts of Parliament.’ ”

Further on the Chief Justice at p. 239 said:
“It seems to me that under the authorities, the plaintiff brine 

a purchaser in good faith for valuable consideration, his ha\ ng 
had notice of the defendant’s prior but unfiled mortgage i- w * 
material, and he is entitled to the protection of the statute."

Duhuc, J„ ami Killain. J„ concurred in this view, the Litter 
with some reluctance. He was. however, impressed by the fart 
that the words “without actual notice” had been omitted when
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the statute was amended in 1885. He expressed the hope that 
the Legislature would restore the statute to its previous position 
as respects this question of notice. This, however, was not done, 
as the present Manitoba Hills of Sale and Chattel Mortgage Act. 
K.S.M. 1913, ch. 17, shews.

We have, therefore, in two provinces, Ontario and Manitoba, 
authoritative decisions laying down that notice of a prior bill of 
sale or chattel mortgage does not prevent the subsequent pur
chaser for a valuable consideration from being a purchaser in 
good faith.

The same construction has been adopted in the province of 
Saskatchewan. There the Court of Appeal held in Ferrie v. 
Meikle, supra, that a purchaser in good faith and for a valu 
able consideration of chattels comprised in an unregistered lien 
note obtains a good title thereto, even though he has notice of the 
existence of the lien note. The Court there followed Moffatt v. 
Coulson, supra, and Huff v. Krecker, supra.

Should we now overrule these decisions which have settled the 
law in three Provinces of the Dominion f For my part, even 
were I of a contrary opinion, I would feel extreme reluctance t<> 
overrule long standing decisions which have emphasized the 
necessity of registration of chattel mortgages and liens on per
sonal property. To do so would be to disturb rights acquired 
in the belief that these long unquestioned decisions correctly 
stated the law.

Moreover, we find in Saskatchewan the same development of 
the statutory law as in Manitoba. Ordinance No. 8 of the North- 
West Territories of 1889, concerning receipt-notes, hire-receipts 
and orders for chattels, rendered the agreement, in the absence 
of registration, of no effect against any mortgagee or bona file 
purchaser without notice. These words “without notice’’ were 
omitted by Ordinance No. 39 of 1897. sec. 1 of which is in the 
*ame terms ns sec. 1 of ch. 145, R.8.S. 1909, and it does not 
seem possible to disregard, in the construction of the statute as 
it now reads, the omission of these words in the new enactment.

<>n this question of statutory construction 1 have come to the 
conclusion to accept the interpretation placed on the words 
“purchasers or mortgagees in good faith for valuable considera
tion.*’ It is very important that the Courts should respond to 
the efforts made by the Legislature to require the registration of 
hills of sale, chattel mortgages and lien notes. And, for my 
part. 1 cannot concur in a construction which would give to 
notice or knowledge of a prior non-registered lien the same effect, 
against a purchaser who has « n the faith of the registry bought
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goods mid paid therefor, as the registration required by the 
statute.

It is contended that Mr. A. B. bought merely such right*, as 
the Phoenix Company had in these goods. I think he bou.ht 
the goods themselves, and the trial Judge so held. It follows 
that the respondent is entitled to rely on the protection of the 
statute.

I would dismiss the appeal with costs.
Appeal allouai

COUNTY OF KIMCOK v. HAXDKRHON.
Ontario Supreme Court, Mouat, J. November /J, 1921. 

Statutes ( fIIA—96)—Registry Act, R.S.O. 1914, ch. 124, sec. 110- 
Con stri ction—Powers of inspector ok registry offices Ap
pointment OF SPECIAL ADVISOR IN REGISTRY OFFICE—REM! M.lt.V

Under the Registry Act, R.8.O. 1914, ch. 124, sec. 110, tin- In 
spector of registry offices has the determination of the question of 
pay or salary to registry office officials, and where he ha< de
termined that the services of a retired official should be retained 
In an advisory capacity, and the salary to which he Is entitled In 
such capacity, there Is no appeal from his decision.

Action by the Municipal Corporation of the County of Mm- 
coe against the Registrar of Deeds for that county, to i*ccov 'Hi 
per cent, of the sum of $1.437.50, the difference between the 
expenses and disbursements of thê defendant’a office for 11)10 
and 1920 as the plaintiffs said they should be, and the amount at 
wdiieh the defendant stated them in his return to the Inspector 
of Registry offices.

W. A.,/. Ball, K.C., for the plaintiffs.
../. A. Macintosh, K.C., for the defendant.
Mowat, J. Substantially the dispute is one between the 

Government of the Province and the municipality on a question 
of l>oth law and policy; the statutes have therefore t«> Is* 
examined.

Forty-nine yean ago the Legislature decided to limit up"ti n 
graded scale the personal emoluments of Registrars derived from 
their fees, and enacted that any surplus over a fixed amount 
should be paid to the county or city ns the case might be. The 
deductions from fees has increased from time to time to tie dis
advantage of Registrars and to the advantage of the municipali
ties.

The Act now governing the shading down of remuneration 
is the Registry Act, R.S.O. 1914, eh. 124, see. 101, as amended by 
the Registry Amendment Act, 1918, 8 Geo. V. ch. 27, sec. R 
under which every Registrar shall pay to the treasurer of the
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county op city for which, or for part of which, he in Registrar, 
“on the excess over $6,000, 90 per cent.” of his net income, 
which, by sec. 102, is defined to be “the excess of all fees and 
emoluments earned during the calendar year after deducting the 
disbursements incident to the business of the office.”

The Registrar for Simeoe deducted from his fees for 1919 the 
sum of $687.50 and for 1920 the sum of $750, making the total 
of $1,437.50, 90 per cent, of which is here claimed by the county. 
These sums were paid respectively in each year to F. M. Mont
gomery, who had been for over 40 years employed in the Registry 
Office, and was for many years, and up to January, 1920, senior 
Deputy Registrar. This gentleman's health having become im
paired in June, 1919, or before, and he being scarcely able ever 
to go to the Registry Office, the Registrar ceased paying his sal
ary from the 1st October, 1919, but did not dismiss him, owing 
to his dislike to so treating an official who had such a long period 
of public service to his eredit. The Deputy and his friends com
plained of this non-payment to the Attorney-General, under 
whose department the Inspector of Registry Offices administers 
the duties of his office. The Inspector, Mr. Million, with the 
approval of the Attorney-General, then went to Barrie, the 
county-town, and had a meeting with the Deputy Registrar and 
the defendant Registrar, and an amicable arrangement was con
cluded on the 7th January, 1920, under which the Deputy was 
to resign his office, and be appointed to a position of advisory or 
consulting clerk from the 1st October, at a salary of $750, being 
one-half his former salary.

Mr. Mallon, the Inspector, was called as a witness at the trial, 
and said that his reason for suggesting this arrangement was that 
it would have been harsh to take away the Deputy’s means of 
living after his 44 years' service; but, apart from that, Mr. San
derson, the defendant, hud been appointed only in 1918 and had 
no previous experience; that, when questions arose as to long 
abstracts and as to the registration of plans, Mr. Montgomery’s 
long familiarity with the titles and localities in the county would 
make him valuable as an advising and consulting officer. He had 
a N - heard that the second deputy had been complaining of the 
difficulty of getting help from a Registrar who was unfamiliar 
with conveyancing and practice, lie said that he had these 
things in mind when he approved of the new position for the 
deputy.

That these considerations are sufficient to warrant the employ, 
nient of an official who never since October, 1919, attended the 
offic to work at any duties, met with an emphatic denial and 
protest from the members of the county council. They asserted
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that the Deputy had not done a day’s work since early in 1919.
It was argued for the plaintiffs that the arrangement mad.1 

was in reality a method of obtaining a superannuation salary for 
the debilitated Deputy. And here is the crucial point of the case

It, no doubt, was uppermost in the mind of the Inspector, and 
of his chief the Attorney-General, that the Deputy should not be 
turned adrift without means of livelihood; but there may be 
sound policy in bringing about just such a substituted appoint 
ment, in the fact that rewards for faithful service produce a feel
ing of loyalty and content in other and fellow-employees, who. if 
of the belief that their old age will not be spent in perilous 
poverty, no matter how slender the foundation on which their 
hope is founded, will apply themselves with greater interest and 
assiduity to their duties, as well as become more obliging and 
accommodating to the public. Such treatment as was meted here 
may be said to be an administrative substitute for the provision 
for a superannuation Act. There are also the other practical 
reasons which the Inspector says he had in his mind. And there 
is evidence that on one occasion the former Deputy was consulted 
on a problem which presented itself. So, when the Registrar s 
report of disbursements reached the Inspector, it was inevitable 
that the inclusion of this salary for the new advisory clerk should 
be “revised and determined,” in the exercise of the Inspector's 
power and duty under sec. 110. in favour of the item, and of 
the official. He held that it was “a disbursement incident to the 
business of the office” (sec. 102) ; and I am not to sit in appeal 
from his ruling.

It was suggested that Mr. Mallon did not use his own mind in 
determining that the item of this salary should be allowed, but 
was swayed by what he supposed was the wish of the Attorney- 
General. However, he stated positively in the witness-box, and I 
think truly, that he acted under the powers of sec. 110 solely on 
his own initiative, and not under the influence of any other 
official.

It is to be noted that the enactment which is now sec. 110 
provided only for “ revision ” of the disbursements until the pas>- 
ing of the consolidated Registry Act, 10 Edw. VII. ch. 60, when 
the word “determined” was added (sec. 109). And this was 
when the late Donald Guthrie, K.C., was Inspector—a just and 
competent official.

It therefore is obvious that the Registrar, although the 
employer, yet is subordinate to the Inspector, who has the deter
mination of the vital question of pay or salary. And, the Inspec
tor having detennined that the allowance of these two veal’s’ 
salary was warranted in the general interest of the Registry
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Office and the public requirements, the plaintiffs are before the 
wrong Court. The result is not without its advantages, because 
it is plain that if an action at law may arise every time county 
councillors differ from the Provincial authorities upon what 
clerks it is or is not advisable to have in a Registrar’s office, then 
a Registrar’s troubles and liabilities will be unduly increased.

Before going to law, the county council might well have writ
ten or spoken to the Inspector, and he might have convinced them 
that his action was not without reason and that he was the statu
tory arbiter in the matter.

The percentage contribution clauses, being in derogation of 
the common law right of Registrars, are to be construed strictly: 
lie Jngersoll, Gray v. IngertoU (1888), 16 O.R. 194.

The action will therefore be dismissed with costs.

(■ROHM v. WRIGHT.
British Columbia Court of Appeal, Macdonald, C.J.A., Gallihcr, 

McPhillips and Eberts, JJ.A. March 31, 1922.
Damages ($IIIA—42a)— Party wall—Agreement as to erection ok— 

Breach of agreement—Measure of compensation.
Where a person in breach of an agreement to build a party wall, 

“the half on each lot,” ami the agreement providing that the middle 
line of the wall is to coincide with the boundary line, builds the first 
storey in accordance with the agreement but narrows each succeeding 
storey, on his own side, keeping the other side of the wall perpen
dicular, the other party to the agreement is entitled to damages for 
breach of the agreement. The measure of compensation being the 
value of the space he has lost by the construction of the wall as 
erected.

Appeal by defendant from the trial judgment in an action for 
a mandatory injunction to compel defendant to pull down part 
of a party wall not erected in compliance with an agreement and 
for specific performance. New trial ordered to assess the 
damages.

A. II. MacSeill, K.C., and J. A. Mackay, for appellant.
J. A. Machines, for respondent.
Macdonald, C.J.A. :—The parties being the owners of adjoin

ing lots entered into an agreement for the erection of a party 
wall. It was agreed that Wright might build the wall 2 feet 
or more in thickness, the half on each lot. He built a wall, the 
foundation and basement and first storey of which were in 
accordance with the agreement. He narrowed the second storey 
by 4 inches on his own side of the wall, and the third storey by 
a further 4 inches, keeping the wall on the outside, on plaintiff’s 
side, perpendicular. The wall was erected several years ago 
and forms one of the walls of the defendant’s building. The 
agreement provided that “the middle line of which (the wall)
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would coincide with the said boundary line.” The plaintiff 
claims to have recently discovered this departure from the agree, 
ment and sued for a mandatory injunction to compel the d 
fendant to pull down that part of the wall not erected in com
pliance with the agreement, also for specific performance of tin- 
agreement and such other relief as the nature of the case may 
require.

The Judge held that there had been a trespass and grant"! 
an injunction which he stayed for a period to enable the defend
ant to make the wall conform to the agreement.

It is admitted by the plaintiff himself, that the wall as built 
is a good and sufficient wall for the purpose for which it \\,is 
built, in other words, he has no complaint to make to it, except 
that it was narrowed from the defendant’s side and not equally 
from both sides. He admits that it was proper and in accordance 
with practice to narrow the wall as it gained height, but claims 
that it puts an undue burden upon his lot and deprives him of 
space to which he was entitled.

The first question to be decided is as to whether or not there 
was a trespass. In my opinion, there was not. It was at most a 
breach of the agreement. The agreement being one affecting an 
interest in land could be ordered to be specifically performed but 
as that remedy is one which is discretionary with the Court, it 
will not be ordered where great loss would be caused to one 
party without a corresponding benefit to the other, and where 
the breach of the agreement may be reasonably compensated for 
by awarding damages. There is no evidence in the case upon 
which we can decide what the damages are. It appears to me 
that what the plaintiff is entitled to is the value of the space 
of which he has been deprived, namely, 4 inches of the second 
storey, 8 inches of the third, and I think, part of the wall has 
been built slightly above the third storey narrowed an additional 
4 inches, which should be taken into account. The value of 
such space is the measure of damages.

The case by which the Judge felt himself bound to give the 
relief granted, Stolltneyer v. Petroleum Development Co., 
[1918] A.C. 498(n), 87 L.J. (P.C.) 83, is one of nuisance not of 
contract, and with deference, does not, in my opinion, conclude 
this ease. The other authorities to which we were referred on 
behalf of the appellant, were authorities under the Building 
Acts in England, and furnish no guide in this ease. The auth
orities cited by the respondent’s counsel are like Stollmeycr v. 
Petroleum Development Co., supra, cases of nuisance or other 
tort and are likewise not applicable to this case.
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I would therefore allow the appeal and order a new trial for 
the purpose of ascertaining the damages.

The appellant is entitled to the costs of the appeal. The extra 
costs occasioned by the new trial to l>e disposed of by the trial 
Judge.

Galliher, J.A. :—I would allow the appeal.
1 do not think that the evidence in this ease justifies me in 

concluding that there was a trespass. Such being the case, there 
remains only the question as to what, if any, damage has been 
suffered by the plaintiff by reason of the wall being constructed 
in its present form.

The most that can be said, and I think it can be properly said, 
that the plaintiff has been deprived of a certain amount of space 
if he should decide to make use of the party wall to the extent 
to which it is constructed. That space he is entitled to under 
the agreement to construct and if the parties cannot agree as 
to the value of this, there should be a new trial to fix the 
value.

The appellant is entitled to the costs of appeal, and as to the 
costs below, each party is entitled to costs on the particular 
issues upon which they succeed.

McPhillips, J.A. (dissenting) :—I would dismiss the appeal.
Eberts, J.A., would order a new trial.

New trial ordered.

HKNDRIK v. «HAND TRVNK R. Oo.

Ontario Supreme Court, Appellate Division, Meredith, CJ.C.P., Riddell, 
Middleton and Lennox, JJ. November 4, 1921.

Railways (§IIIB—52)—Accident at highway crossing — Rapidly
MOVING PASSENGER TRMN—MOTOR TRUCK SLOWLY APPROACHING
c rossing—Right of engine driver to assume that truck will 
stop—Failure to give special warning and apply emergency 
drake—Justification—Actionable negligence.

Railway companies are still liable to common law duty to exer
cise reasonable care, and may be guilty of actionable negligence 
without breach of any duty or obligation imposed by statute, but 
in the absence of special circumstances. The engine driver and 
fireman of a rapidly moving passenger train are not negligent in 
assuming when the train is within 200 yards of a crossing that the 
driver of a slowly moving motor truck approaching the crossing 
and about 50 yards distant and having an unobstructed view of 
the railway track, will stop and allow the railway train to pass be
fore attempting to cross the track, and failure on the part of the 
engine driver to give special warning and apply the emergency 
brakes under such circumstances is not actionable negligence.

[City of London v. tJrand Trunk R. Co. (1914), 20 D.L.R. 840, 
32 O.L.R. 642, followed.]

Appeal by plaintiff from a judgment of Mulock, C.J. Ex., dis-
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missing two actions for damages for negligence of the defendants 
causing injury to and the subsequent death of a motor truck 
driver, the result of being struck by one of defendant’s trains. 
Affirmed.

The judgment appealed from is as follows:—
“These two actions arise out of the same accident, and 

were tried together before me, with a jury, at the recent 
Hamilton assizes. Thomas Hendrie was the owner of a 
motor-truck which he operated for hire between Hamilton 
and Niagara Falls, and at about noon on the 4th October, 
1919, was driving it in a westerly direction along the 
public highway known as the Whirlpool road, where it erossv 
on the level, the double tracks of the defendant company ’s rail
way at a point known as Morrison’s crossing, when a passons i 
train of the defendant company struck and damaged the truck 
and seriously injured Thomas Hendrie. Thereupon he began 
the first action for damages because of injuries to himself and 
the truck; but before the trial he died, and the action was 
revived in the name of his wife, administratrix of his estate; 
and she also, on behalf of herself and the children of the deceased, 
brought the second action for damages under the Fatal Ace 
dents Act.

From the inartistic statements of claim I gather the following 
to be the acts of negligence charged against the defendant com
pany : (1) that the brakes and other train appliances were defec
tive, whereby the train was not under proper control ; (2) that 
the train was being driven at an immoderate rate of speed ; ('.]) 
that the company’s employees failed to keep a proper look-out 
w'hen approaching the crossing; (4) that the company’s employ
ees failed to reduce the train’s speed, and thereby prevented the 
deceased from escaping injury ; (5) that the whistle was not 
sounded and that the bell was not rung, as required by the stat
ute.

The following are the questions submitted to the jury, with 
their answers:

1. Was the defendant guilty of any negligence which caused 
the accident t A. Yes.

2. If yes, in what did such negligence consist ? A. In not 
giving special warning and applying the emergency brakes.

3. Was the deceased guilty of any negligence w'hieh caused 
or contributed to the accident ? A. No.

4. No answer.
5. When the trainmen or any of them realised or ought to 

have realised that an accident was imminent, was it possible for 
the company to do anything to avoid the accident? A. Yes.
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6. If yes, what f A. In not giving special warning and 
applying emergency brakes.

7. What is the total amount of damage which you assess to 
the plaintiff? A. $8,000.

8. What amount, if any, is included in the above mentioned 
sum in respect of damages up to the time of the death of the 
deceased ? A. $2,850.

9. What amount, if any, is included in the last mentioned 
sum in respect of pain and suffering of the deceased Î A. $200.

10. In what proportion do you divide between the widow and 
children whatever sum they may be entitled to because of the 
death of the deceased? A. Widow, $3,000; children, $5,000.

The answers to the 2nd and 6th of these questions being 
indefinite, I questioned the jury as to their meaning, and the fol
lowing is the stenographer’s report of the jury’s explanation:

“May 1 ask you what you mean. You say in answer to the 
2nd question ami to the 6th question—‘In what did the negli
gence consist, and what might the trainmen have done to avert 
the accident—‘In not giving special warning and applying 
the emergency brakes.’ What do you mean by saying ‘not 
giving special warning?’ Foreman : We thought, your Honour, 
the whistle could have been specially sounded.

"11 is Lordship: What do you mean by thatf Foreman: In 
addition to the crossing-whistle, the whistle might have been 
specially sounded.

“His Lordship: When? Foreman : When the truck was 
observed.

“His Lordship : “Do you mean at a point 200 yards from 
the crossing? Foreman : Yes, your Honour.

“His Lordship : When the fireman and engine-driver say 
they first observed it? Foreman : Yes.

“His Lordship: They should have given the warning then? 
Foreman : Yes.

“His Lordship : What do you mean by saying‘apply the 
emergency brakes?’ Foreman: The same as they did later on. 
Emergency brakes were applied later on when the truck was In 
front.

“His Lordship : Is it vour opinion, if the emergency brakes 
had been applied at some period after the possibility of an acci
dent arose, that they would have effectively prevented the acci
dent ? Foreman: We believe so, slackening in speed.

“His Lordship : The application of emergency brakes at 200 
yards from the crossing would, in your opinion, have averted the 
accident? Foreman : We felt so.

“His Lordship: Arc you all content that the answers which
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your foreman has given to me to the questions which I have mr 
put to him shall l»e considered as part of the answers which you 
have brought in! A. Yes.

“His Lordship : You all agree that shall be, do you! I). 
you all endorse the answers of your foreman as part of your 
answers to those questions? Foreman: On some of our quo 
tiona we stood ten for, two against. We felt—we understood thu* 
was sufficient. Ten to two we stood.

“His Lordship : Are there ten of you agreed upon the 
answers which you have given to me? Foreman : Yes, sir.

“His Lordship: Are there ten of you who also agree to tic* 
statements made by the foreman now' in answer to ray question'8 
A. Yes, sir.

“‘His Lordship : Who amongst you does not accept the 
answers given by the foreman. If not, stand tip. (Two jury- 
ment stand up).

His Lordship : Then I am to assume that the remaining ten 
adopt the answers of the foreman to the questions which I hu\ ■ 
now put to you!”

As thus explained, the jury ’s findings are to the effect that 
the accident was caused by the company’s negligence in failing, 
when the train was at a distance of 200 yards from the scene of 
the accident, to sound the whistle and to apply the emergen \ 
brakes, and that the company was not guilty of any other act of 
negligence. Thus it follows (Andreas v. Canadian Pacific R.W. 
Co. (1905), 37 Can. S.C.R. 1 ) that, as required by sec. 274 of the 
Railway Act, the company sounded the whistle when the train 
was 80 rods from the crossing, and that the bell was rung con
tinuously from that point until the engine crossed the highway.

The line of railway at Morrison’s crossing is double-tracked, 
and the train in question was proceeding in a south-easterly 
direction along the westerly track, and the deceased with his 
brother was proceeding westerly along the Whirlpool road, the 
deceased sitting on the left and driving.. The truck had a 
wooden top with solid wooden sides.

According to the evidence of the brother, they were both on 
the look-out for approaching trains, but the brother swore that 
he did not sec the train until the truck had crossed the easterly 
track, and the front wheels were on the first rail of the westerly 
track, and that he then jumped. He swore that the speed of the 
truck as it approached the crossing was about 6 miles an hour; 
that the deceased was a good chauffeur ; and that the truck could 
have been stopped within a distance of 3 feet.

For a distance of 140 feet easterly of the crossing there was 
nothing to prevent the occupants of the car seeing the approach-
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ing train, except two trees, one an apple-tree situated 60 feet 
easterly of the crossing, and another a hickory-tree situate 140 
feet from the crossing. The space between these two trees was 
fairly open, and from a point about midway between them there 
was a clear view along the track for a distance of 1,300 feet. 
As the truck proceeded westerly and passed the apple-tree, there 
was a clear view between that point and the nearest track of 50 
feet, and a further clear view of 18 feet, or a clear view of 
nearly 70 feet between the apple-tree and the westerly rail.

When the train reached the 200 yard point above referred to, 
the engine-driver was at the right side of the engine on the look
out, and swore that he saw the truck slowly approaching the 
crossing; that it was then between the hickory-tree and the apple- 
tree, and that he thought it was going to stop. The fireman was 
also in the cab on the left side, and his evidence was to the same 
effect as the engineer’s. As the train approached the crossing 
the fireman realised that a collision was imminent, and at once 
“yelled” to the engine-driver, who immediately sounded the 
whistle and applied the emergency brakes, but the engine struck 
the right hind wheel of the truck, and thereby the accident which 
lias given rise to these actions occurred.

In effect the jury find that, when the train was at a point 200 
yards distant from the crossing, the company were bound to have 
given a special warning, and to have applied the brakes, ,and that 
their failure to do both of these things was the cause of the acci
dent.

It is not the duty of the defendant company whenever their 
train is approaching a level highway crossing to give special 
warning, and to apply the brakes, which means to slow the train. 
The statute has declared what, under such circumstances, its duty 
is. and in this case the company had performed their statutory 
duty. Were there any exceptional circumstances which created a 
new duty f If, when the train was within 200 yards of tthe cross
ing, those in charge had reason to believe that a collision would 
take place unless they gave special warning and applied the brakes 
it was their duty to have done these things, but not if they had 
no reason to apprehend an accident. Were it otherw ise it would 
mean that whenever a train was approaching a level crossing, 
and any one on the highway wras also approaching it, under cir
cumstances like those in this case, the company must give special 
warning and slow up the train. If such were law, the operation 
of steam railways would be impracticable.

1 am unable to discover here any circumstances that made it 
rht duty of the company to give such special warning and to 
Apply the brakes. The whistle had been sounded and the bell was
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ringing, us required by the statute. The approaching train was 
visible to the occupants of the truck when it was in a place of 
safety, and where it could have remained, and the truck was pin- 
ceeding at the readily controllable speed of about 6 miles an hour 
on a slightly up-grade road. There was nothing in any of these 
eircumstanees to cause a careful trainman to suppose that the 
driver of the truck intended to run the grave risk of an accident 
by endeavouring to cross the tracks in front of the train. <hi 
the contrary, they were justified in assuming that he would act 
with prudence and remain in a place of safety, and, therefore, 
they were ,not bound to give special warning and apply emer
gency brakes.

For these reasons, 1 am of opinion that there is no evidence 
to support the jury’s findings of negligence, and that the action 
should be dismissed with costs.”

./. P. MacGregor, for appellant.
1). L. McCarthy, K.C., for respondents.
Middleton, J.:—The learned Chief Justice in his judgment 

at the trial has set out the facts with his usual painstaking care, 
and they need not be repeated.

The only allegation of negligence to be considered is that 
arising upon the answers of the jury, for they were warned that 
no negligence would lie considered that was not found by them. 
The finding of the jury is that when the train crew realised or 
ought to have realised that an accident was imminent the whistle 
should have been sounded and the emergency brakes should have 
been applied. From the oral explanation of the foreman, this 
meant that, when the deceased was 200 yards from the crossing, 
he might have heard the whistle and stopped, and if.the brakes 
had then been applied, though the train would not have been 
stopped, it would have slowed down sufficiently to allow the truck 
to have crossed the track safely. The plaintiff’s counsel does not 
suggest that the answers mean more than this.

There is no evidence that the train crew did in fact realise 
that an accident wras imminent.

The question thus narrows itself to this—was there any evi
dence that under the circumstances the train crew wére negligent 
in failing to realise that an accident was imminent ?

There is no question as to the law. It is not enough for the 
railway employees to obey the requirements of the statute—these 
are an irreducible minimum—but over and above these require
ments there is the common law obligation to exercise due care in 
the transaction of business of necessity dangerous, even when it 
is fully authorised by law: City of London v. Grand Trunk
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R.H’. Co., (1914), 32 O.L.R. 642; 20 D.L.R. 846, Hoyle v. Cana
dian Pacific R. IV. Co. (1921 ), 19 O W N. 508.

The obligation is precisely the same as that which arises in an 
emergency following the plaintiff’s negligence, commonly called 
the question of ultimate negligence. Did the defendant do all 
that he should have done to avert the disaster after he knew or 
ought to have known that it was imminent ?

The plaintiff's counsel has summed up the circumstances 
which he contends shew negligence on the part of the train crew 
in failing to realise the peril of this man. They all resolve 
tlnmselves into the one proposition, that, because the fireman 
saw the deceased “proceeding slowly, cautiously, and unhesitat
ingly” toward the track for some 6 seconds, he (the fireman) was 
at fault in failing to realise that the deceased did not know of 
the oncoming train, which was in his full view if he looked. 
When the engine-driver saw the deceased he was 50 or 60 yards 
from the crossing. He was after this out of view by reason of 
the long engine-boiler. The fireman, who had the better view, saw 
the truck, and says he “thought the man was going to stop till 
the train passed;” that, as soon as he saw he was going on the 
track, he called the engine-driver, who at once stopped the train. 
It was then far too late to avoid the impact.

1 agree with the learned trial Judge that there was no evi
dence of any negligence to go to the jury. 1 agree with my Lord 
that the Court must sedulously avoid usurping the function of 
the jury. But, on the other hand, it is the duty of the Court 
firmly to maintain its own function and to determine whether 
there is any evidence which can in any view justify the verdict. 
It is for the Judge to say whether from a given state of facts 
negligence can be inferred, and for the jury to find whether the 
inference ought to be drawn. In my opinion, there is here no 
evidence upon which negligence can be found, and the case was 
rightly dealt with at the trial.

In all cases such as this, where no one can avoid sympathy for 
the plaintiff there is a temptation ever-present to both Judge 
and jury to lean towards the plaintiff’s side; and, where there is 
some evidence, so that the jury’s finding cannot be reviewed, the 
plaintiff has an advantage ; but this cannot justify the upholding 
by the Court of a verdict where there is no evidence to justify it.

If dangerous level crossings are to be maintained without 
protection because neither the railway company nor the public 
can afford the expense necessary for a change to a condition of 
safety, I venture to suggest that compensation for the inevitable 
disaster ought to be borne by the public at large, cither directly 
or through the railway companies, upon the same principle that

Ont.

App. Div.

Okas a 
Think 

K.W. Co.

Middleton, J.



172 Dominion Law Reports. [67 D.L.R.

Ont.

App. DIv.

Hkndkik
V.

Grand 
R.W "co. 

Lennox, J.

injuries to workmen arc regarded as an incident to all industries 
and are the subject of compensation even when arising from tin* 
negligence of the person injured. Verdicts of juries contrary 
to evidence were frequent in accident cases before the Work 
men’s Compensation Act, and represented the attempt of illogical 
minds to achieve justice, and the same thing :s true of many vei 
diets in crossing eases.

I cannot part with this ease without deprecating the novel 
and indefensible style of pleading adopted by the plaintiff. In
stead of a concise statement of the material facts, the pleading 
is a verbose and somewhat declamatory summary of the evidence 
which it was hoped would lie given.

Riddell, J., agreed with Middleton, J.
Lennox, J. :—The defendants were not guilty of the breach 

of any statutory duty or order of the Railway Board. There was 
evidence pro and eon as to this, but the single act of negligem c 
found by the jury negatives the plaintiff’s contention that tin- 
engine-whistle was not sounded when the train came within 80 
rods of the highway-crossing in question, and that the bell was 
not “rung continuously from time to time” during the passage 
of the train over the intervening 80 rods: in other words it is in 
be taken that the jury accepted the evidence of the defence upon 
this question:: Andreas V. Canadian Pacifie R.W. Co., 37 ('an. 
S.C.R. 1.

It is quite true that a railway company may lie guilty of 
actionable negligence without breach of any duty or obligation 
imposed by statute—railway companies are still subject to com
mon law obligation to exercise reasonable care. The statute is the 
measure of safety provided by Parliament to meet the ordinary 
conditions of interchanging traffic over tl railway and the high- 
wey, and the legalised rule, too, governing the operation of rail
ways under the jurisdiction of the Pc lament of Canada in all 
ordinary circumstances. Exception conditions may of course 
arise, and, confronted by extraordinary conditions pointing to 
the probability of a collision the company is called upon to do all 
it can—short of incurring a greater danger to its passengers and 
servants—to avert a disaster. The onus of proving that condi
tions are exceptional, and, to the servants, obviously fraught with 
peril, is upon the party setting up negligence. The possibility of 
an accident is not enough—there is always a possibility at level 
crossings. The company complied with the direction of the stat
ute; and, in the absence of evidence, direct or inferential, of the 
knowledge of the company’s servants of the existence of uncom
mon conditions calling for the exercise of special care, the pre
sumption is that the company were not negligent. There must
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at least be some evidence in support of the jury's finding 0nt- 
to entitle the plaintiff to judgment. Was there any evidence ! App Div
Eliminating the contention negatived by the finding of the jury,-----
the alleged failure to comply with the statute, there is no eon- Hekiwik 
flirt of testimony as to the surrounding circumstances or the Q^N|| 
conditions under which the accident occurred. Counsel for the tri nk 
plaintiff, at the trial, with quite unnecessary elaboration in the R-W. Co. 
notices of appeal, and upon the argument in this Court, dwelt Ienriox , 
upon the training, intelligence, and exceptional capability of the 
deceased Thomas Ilendrie as the driver of a motor-car. and that, 
upon the evidence for the defence, he was driving * ‘slowly and 
carefully” when first seen by the engine-driver and fireman— 
the engine being then about *200 yards and the truck about 50 
from the crossing—and each in open view of the other. And he 
was also careful to emphas se that the railway servants assumed,
“took it for granted,” that the driver of the truck would stop 
in time, and would certainly not attempt to cross in front of a 
rapidly moving train on a down-grade line.

Mr. MacGregor: Q. I suppose, Mr. Dobson (the fireman), 
that the fact is, that you and Mr. Stewart (the engine-driver) 
took it for granted that this truck would come to a stop and you 
would go hv? A. There was nothing in the movement of the 
truck that would indicate it would not.

Q. I suppose you took it for granted? A. Yes.”
And why not? The view of the engine-driver was obstructed 

by the boiler until the engine was almost on the crossing, hut 
the fireman was in a i>osition to see and keep upon the look-out.
Until it was too late to avert the collision, the slowly moving 
truck—going at about 6.miles an hour, as James Ilendrie nays— 
of course confirmed the impression that the driver had no inten
tion of attempting to cross ahead of the train.

The deceased was familiar with the conditions, he crossed at 
this point several times a week. There is no evidence that he 
looked or took the slightest precaution for his safety, until his 
front wheels had crossed the first rail, when, but too late, he 
attempted to speed up. The other occupant of the truck—James 
Ilendrie—tells the story in a very few lines :—

“I remember the front wheel bumping over the first rail of 
the track, and I looked to the right again, and there was a train 
coming whisking by us, I guess 50 or 60 miles an hour. By this 
time our wheel had crossed the front track, and I shouted to my 
brother to speed up—there is a train coming—and he evidently 
speeded up. I seen we couldn’t make it, and jumped, and I 
jumped clear.”

He said that at the rate they were travelling the truck could
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lx* «topped in 3 feet. He looked twice. Upon cross-examinat i m 
lie said, “If I had kept looking I would have seen the train ami 
his brother had an equal opportunity of seeing it. When .! •• 
truck was 50 yards from the track the two men on the cngim 
could see the truck, and the fireman says that it was continuously 
in his view afterwards until the collision occurred. It follow* 
that the driver of the truck would have seen the engine from pin
point in the 50 yards, had he been exercising reasonable care.

And, on the evidence of the defendants’ engineer. Mr. Un
ion, the driver of the truck, looking from a point on the highway 
over which he passed, and 96 feet distant from the first rail, couM 
see the railway over which this train approached him for a dis
tance of 1,300 feet, at least.

1 do not propose to discuss the question of whether the deceas
ed was negligent or was the unfortunate author of his own death. 
The question of a new trial was not, I think, referred to. An 
intelligent man, in full possession of his senses, sight and heariiig 
included, knowing of the railway crossing and all its surround
ings, driving a “silent engine,” and crawling along at 6 miles an 
hour, as James llendrie says, apparently unconscious or heedless 
of the statutory warning, and of the “long blast” for Clinton 
Junction as well, and apparently only aroused from his rever e 
when his brother called out to him to “speed up.” has been exon
erated by the jury from negligence of any kind.

Paraphrasing the answers to the 1st, 2nd, 5th, and 6th ques
tions, the jury found that the company’s servants were guilty of 
negligence causing the accident, in that, after they realised. »r 
ought to have realised, that an accident was imminent, they could 
have avoided it by giving special warning and applying the emer
gency brakes.

The explanations given to the learned Chief Justice shew 
that this all refers to the time when the engine-driver was about 
200 yards and the truck about 50 yards from the crossing.

Is there any fact or circumstance in evidence to suggest even 
1o the company’s servants at that time, or in fact at any time be
fore a collision was inevitable, that an accident was imminent or 
even probable, or that there was reason for the exercise of more 
than ordinary care? I can find nothing. In every section of 
this country, with its network of railways, on every day in the 
week, and, in the busy hours, every moment of the day, men are 
driving just as this man was driving, towards a railway crossing 
fully alert to the fact that a train is approaching, and stopping 
within a few feet of the rails, and in time to let the train go by. 
I find nothing in this ease to separate it from the ordinary every
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day conditions of highway traffic to ami across railway inter
sections.

The questions presented by these appeals arc not new. They 
are to be decided upon the principles governing the decision in 
Cita of London V. Grand Trunk /MV. Co., 32 O.L.tt. 642, 20 
D.L.It. 846, and I refer particularly to what was said there by 
my learned brother Riddell, at p. 664.

I am of opinion that the appeal should be dismissed.
Meredith, O.J.C.P. (dissenting) These actions were brought 

hv the plaintiff to recover damages from a railway company, who 
are the defendants in it, for personal injuries to and the death of 
Thomas llendrie. when a motor-truck, which he was driving, was 
run down by a very fast running express train, of the defend
ants. on an open highway which the railway double-tracks crossed 
on a level with the open road.

The trial of the action was by jury; and the verdict of the 
jury was; that the deceased’s injuries were caused by the negli
gence of the defendants; that such negligence was “in not giving 
special warning and applying the emergency brakes,” and that 
the deceased was not guilty of contributory negligence; and they 
also found: that the enginemon might have avoided the accident, 
after they realised, or ought to have realised, that an accident 
was imminent, by “giving special warning and applying emer
gency brakes.”

The case was fully tried; and there is no suggestion that 
there was any misconduct or misconception, in any way, by the 
jury ; on the contrary, the case seems to have received their care
ful and intelligent consideration; and the more so as they were 
not unanimous; the verdict was given by ten of them, two dis
agreeing, and so making it more certain that all the facts of the 
case, and all that could be said on each side, was present to the 
minds of all the jurors; and their intelligence and understanding 
of the case is further made evident by their foreman’s answers 
to a number of questions which the trial Judge asked him when 
their verdict was rendered.

The grounds upon which the jury found for the plaintiff were 
explicitly put to them by the trial Judge, in his charge to them, 
as grounds upon which they might find for the plaintiff, and were 
so put without any kind of objection by any one. The learned 
Judge asked them; If “when they,” that is, the enginemen, 
“ first discovered the truck,” when “the train was within 200 
yards of the crossing, if they had done everything that was pos
sible. could they at 200 yards have brought the train to a stop 
and have averted the accident ? That is a feature that you will 
deal with when considering the question.” And again: “they,”
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that is, the enginemen, “must try to avert an aeeident which 
seems to reasonable men likely to happen unless they slow down 
or stop,” and “if, notwithstanding the right to cross the at n et 
at the highest rate of speed, those in charge of the train, com ml- 
ling it, discover that unless they slow up and adopt some extra 
precaution they may cause an accident,—in that ease the common 
lawr steps in and imposes a duty.”

The charge was not as favourable, in this respect, to the 
plaintiff as it should have been, because it seems to have been 
dominated by an impression that what is generally called ulti
mate negligence was needed to support the action, thougli it 
might be sustained as well by that which is commonly called 
primary negligence; for it might have been the duty of the 
enginemen to have sounded the whistle, as the jury found that 
they should have done, even though they did not appreciate the 
fact of the imminent danger which ended in the injury and death 
of Thomas Hendrie; however “the situation was saved” in that 
respect by the questions submitted to the jury, coupled with the 
jury’s intelligence and care.

Notwithstanding that the ease was so submitted to the jury, 
and notwithstanding their clear verdict in the plaintiff's 
favour, the trial Judge, some time after the trial, ignored the 
verdict and directed that judgment be entered for the defend
ants.

There is, need it be said, no appeal from the verdict of a jury. 
The general rule is that a verdict once found ought to stand. 
Yet, if there be no evidence upon which reasonable men could 
find as a jury has found, the Courts have power to set aside, and 
to enter judgment contrary to, such a verdict. But in such a 
case as this, in which the jurors must, from experience, know 
more than Judges, having some knowledge of the place where 
the accident happened, and of the working of railways and of 
traffic on highways in the locality, and indeed generally ; and in 
which there have been no complicated questions to consider and 
no misconceptions or misconduct, actual or even suspected, hut 
there has been a careful trial and an intelligent and clear verdict, 
one must have much faith in his own judgment to be able not 
only to say that the verdict is an unreasonable one. but is so 
unreasonable that no reasonable ten men could have given it— 
that ten men who should know more than we about such things 
have given a verdict which no ten reasonable men could give. It 
is not uncommon for each of two persons in a controversy to say 
or think the contention of the other unreasonable; but that is far 
from saying that no reasonable person could have made it. There 
seems to be some danger of a verdict being disregarded because
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the Judge thinks it unreasonable, and treats that as equivalent 
to considering that reasonable men could not have so found.

In this case my conclusion is not only that the verdict is one 
which reasonable men might find ; but that it is a proper one ; 
though I do not go so far as to sav that no reasonable man could 
find otherwise, but only that he should not.

The facta are plain and simple:—
The place in question was a wholly unguarded crossing, by 

two railway tracks, of a highway at “rail level,” necessarily a 
place of danger, but, in the circumstances of this country, often 
practically an unavoidable one. It was crossed many times dur
ing the day and night by trains of the defendants running both 
wave and generally running at a speed of from 10 to 30 miles 
an hour, but there were a very few trains called “flyers” which 
ran at a much greater speed; the train which injured and killed 
Thomas Hcndrie was one of “the flyers,” and there was a 
“down-grade” approaching the crossing as that train was.

The engine-driver happened to be a “spare man,” taken from 
a yard or freight train locomotive, to fill temporarily the place of 
a regular driver; and he had very little experience in such work 
or “in emergencies,” never but once having applied what is 
called—rather misleadingly—because there is only one air brake 
and the difference is only in the speed and force with which it is 
applied—the “emergency brake,” and certainly not best able to 
do, or to say what should be done, in an emergency.

The whistling-post for this crossing is about a quarter of a 
mile from the crossing; and whether the whistle was sounded 
there or not was one of the questions in controversy at the trial, 
and there was evidence on each side which would have supported 
a verdict cither way upon that question. The jury made no find
ing upon it. It is said, for the defendants that no finding is 
equivalent to a finding that the whistle was sounded : but that is 
obviously not so ; the jury may have been unable to find w hether 
it did or did not; and, that which is more to the point, may have 
concluded that it really made no substantial difference whether 
it did or not, because the disaster was not attributable to what 
was done or not done there, but was attributable to later or ear
lier negligence.

There was evidence upon which the jury may have found 
properly, that the train was running at the speed of 60 miles an 
hour. The fireman, who was somewhat indefinite in his evidence 
on this question, said that it might have been running from 45 to 
50 miles—and the driver admitted that much too—and also that 
this train regularly goes “past that crossing at 50 miles an 
hour.” According to his testimony, the train was an hour and n 
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half “behind time,” the driver said an hour and twenty minutis. 
It was one of the most important trains making connection at 
Niagara Falls with the day-train for New York, and so it is alto
gether likely that everything was being done that could be dime 
to make up for lost time.

The story of the cnginemen is: that the injury was done about 
noon on a bright day; that they saw the truck when they were 
about 200 yards from the crossing and the truck was about 50 nr 
60 yards from it, “likewise approaching the crossing, but going 
slowly.”

From the whole evidence the jury might well have found that 
the truck was proceeding at a speed of 6 miles an hour and the 
train at 60; but, whatever respective speeds could have lion 
found, it is obvious that the cnginemen’s opinions of respective 
distances from the crossing are wrong. At 60 and 6 miles r.n 
hour if the truck were 60 yards away, the engine must have been 
600 ; whilst, if the engine were 200, the truck must have been 20 : 
else they could not have met as they did on the crossing. At the 
usual speed of 50 miles the engine must have been 500 yards ur 
the truck only 40 yards, that is from the track on which the train 
was; the nearest part of the other track would be 5 or 6 yards 
nearer to the truck.

The truck was plainly in sight of cither driver or fire an 
from the time it was first seen until the crash came. The tire- 
man, who had the better opportunity for observing, states v liât 
occurred thus:—

“Mr. McCarthy: Tell us what you saw of the man in lie 
truck! A. I couldn’t see the man in the truck-—there seemed to 
be a curtain down on the side of the truck.

“Q. What did the truck do! A. Come right on.
“Q. Vary its speed at all! A. I couldn’t notice it van its 

speed at all.
“ Q. Going slowly I A. Going slowly.
“Q. At what point was it you yelled! A. 1 would judge 

probably about 30 yards when I shouted out to the engineer
Q. From the crossing! A. Yes, sir.
“Q. Where was the truck then! A. About the first wheel 

was upon the first rail of the west-bonnd track.
“Q. The front wheel of the truck was on the first rail of the 

west-bound track ! A. Yes.
“Q. In that position you yelled to the engineer! A. Yes, 

sir.
“Q. And the engine went on! A. That is right.”
So that, whether it was 200 yards or 600 or any other dis

tance, these enginemen under those circumstances, ran down
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the truck and killed the driver without making the least attempt 
to save him, though effectual means were at their hands, one of 
which could have been employed almost as easily as left wholly
untried.

There was nothing to indicate that those on the truck knew 
of the approach of the train ; they could not be seen—“there 
seemed to be a curtain down” on that side of the truck. If the 
enginemen could not see them, it was probable that they could 
not see the engine ; and they kept steadily coming on towards 
inevitable destruction if nothing were done to avert it. The 
enginemen knew that the “flyer” was out of time, and 
would be unexpected ; they knew that ordinary trains ran at 
less than half their speed; that between the crossing-whistle 
and the crossing there was usually from 30 seconds to a min
ute ; with them less than 15 seconds; that with an ordinary 
train—and they were probably 30 to 1—there was abundance 
of time for a truck nearing the tracks to cross and be some dis
tance beyond them before the train could reach the highway.

In these circumstances, and indeed without any of them 
except the steady approach of the truck, what possible excuse 
can the enginemen have for not giving an alarm, for not mak
ing the whistle shriek, when the truck was so seen by them ; it 
would cost nothing, it could do no harm, and was almost as 
easily done as left undone ; and it might prevent a terrible and 
costly accident. I feel bound to say that, in my judgment, 
that much less than intelligent judgment, even instinct, should 
have demanded a shrill alarm, an alarm which, having regard 
to James llcndrie’s testimony as to what was happening on 
the truck, would have made it certain that the disaster should 
have been averted.

It is urged that the enginemen might have rightly assumed 
that the truck would stop; and with some hesitation the fire
man accepted that position thus (cross-examined by Mr. Mac
Gregor) :—

“Q. I suppose, Mr. Dobson, that the fact is that you, like 
Mr. Stewart, took it for granted that this truck would come to 
a stop and you would go by? A. There was nothing in the 
movement of the truck that would indicate it would not.

“Q. I suppose you took it for granted? A. Yes.”
This man saw the truck, with, he thought, a blind down, ob

scuring his view of any one in it, and likewise any one’s view from 
it of the engine, and he saw it come slowly and steadily on, until 
it was on the other track, before doing or saying anything. The 
driver did not see the on-coming of the truck, and so was in 
no position to form any opinion of what the driver intended
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to do; so the jury might very properly find that there was no 
justification or excuse, for taking it for granted that the truck 
would stop, and doing nothing when so much might ho easily 
have been done. Whatever any one else may think of the 
reasonableness or unreasonableness of it, I feel bound to nay 
that in my judgment the failure to give an alarm—whistle 
when the truck was seen steadily approaching the track, with 
apparently a blind down, was a grossly negligent thing and the 
proximate cause of the disaster.

If it had been given, it should have awakened the driver to 
a sense of the fact that the train was not one of the many tor
toises, but was one of the few hares—the “flyer”—which would 
cover the quarter-mile or so in 15 seconds or so, and have 
caused him to stop.

But, even if it did not, it should have put the blame on him, 
if he went on and suffered ; unless the speed of the train ought 
to have been checked so as to avoid an imminent, or at least likely 
accident, in which case the defendants should be liable even 
though the alarm had been given and had been unheeded ; but 
that would be a different ease.

In this way, in my opinion, the verdict not only may but 
must be sustained and effect given to it; and indeed if the 
case had been tried by me, without a jury, in this way the 
plaintiff should have succeeded.

The other separate ground upon which the jury found the 
defendants also liable, namely, that the defendants could and 
should have avoided the accident by sooner checking the speed 
of the train, is not, in my judgment, as strong an one as the 
other, yet it is one on which I have no doubt reasonable men 
could well found a verdict for the plaintiff.

The trial Judge spoke of it as stopping the train: but, of 
course, that was not at all necessary; a very slight slackening 
of speed, one-third or so of a second, should have been enough. 
It was the hinder part of the truck that was struck; and. as it 
was going at the rate of about 3 yards a sccdnd, it almost 
escaped as it was.

I am quite unprepared to say that it was not the duty of 
the enginemen to have first sounded an alarm-whistle, and 
then, if that had no effect, have applied the brakes enough to 
bring the train under greater control; if obliged to determine 
the question, I should find that it was: the place was one of 
much danger; the train was on unusually dangerous one; and 
it was running out of the usual time. It was a case for the 
exercise of more than ordinary care.

Admittedly it was the duty of the enginemen to have
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applied the brakes at some time. Why wait until the disaster 
was unavoidable! Who, but the jury is to say just when that 
duty should have been performed? It is useless to talk of the 
impossibility of carrying on the business of a railway if its 
trains must be stopped at every level crossing when a vehicle 
on the highway is in sight ; it would be just as sensible, if not 
more so, to say that if, in such a ease as this, the speed of 
trains were not slackened, owners of trucks could not carry 
on business, and that no vehicle could go safely on a railway 
crossing, and still more so to say that it would be impossible 
for railway companies to carry on business if their enginemen 
ran down vehicles as this truck was run down, when a whistle 
or a lowering of speed a fraction of a second would have pre
vented it. Why wait until the front wheels of the truck were 
on the first track?

In this case nothing turns on the question of contributor}’ 
negligence. There was not suggestion that James Hendrie was 
guilty in that respect; and so the only question submitted to 
the jury was whether the deceased (the driver of the truck) 
was so guilty; and his guilt, if there had been any, could not be 
attributed to this plaintiff. So, too, contributory negligence is 
out of the question on the jury’s finding of ultimate negligence 
of the enginemen. And, in addition to that, the jury have 
found that there was no contributory negligence; and there is 
evidence upon which reasonable men could so find. Even if 
the driver heard the crossing-whistle, that might only lull him 
into security, knowing it was not the time for the “flyer,” and 
that with ordinary trains there was what drivers like to call 
“tons of time” to cross over in safety, and it must not be for
gotten that, whilst the enginemen were traversing the 600 or 
the 200 yards in the 20 or the 7 seconds whichever it may have 
been, with the steam shut off, the engine-drifting, as it is 
called, down the grade, neither had anything to do but look out 
and avoid accident, whilst the truck-driver must have been 
constantly employed, mind and arms, in guiding his car and 
also looking ahead to avoid accident ; that his car was not, like 
the engine, guarded by iron rails which performed the main 
duties of its safe guidance.

The case was, in my opinion, one for the jury ; and it was 
so treated by every one concerned in it at the trial; the jury, 
not the Judge, were the chosen judges of all the questions of 
fact upon which the rights of the parties depend; they have 
with care and clearness performed that duty; and I feel bound 
to say that, in my judgment, it is an usurpation of their
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exclusive power for any Judge to ignore their verdict and give 
judgment between the parties in the teeth of it.

Therefore I am in favour of allowing this appeal, and giv
ing effect to the jury’s verdict.

Appeal dismissal.

JACKSON MACHINAS, LTD. V. MICHAIACK.
Saskatchewan Court of Appeal, Lamont, Turgeon and McKay, JJ.A.

May 99, 1999.
Bills and notes ($ VIA—151)—Promissory note endorsed to bank for 

security—Bank instructing solicitor to sue in name of
ENDORSER—NOTE NOT ENDORSED BY BANK—ENDORSEMENT To 
NOT STRUCK OUT—RIGHT TO SUE IN NAME OF ENDORSER.

Where a promissory note has been endorsed to a bank as collateral 
security for an indebtedness, and the bank sends it to its solicitor for 
suit on account of the person making the endorsement, the solicitor is 
justified in suing in the name of such person, and the Court has 
power to give effect to the rights of the parties without the formality 
of having the note endorsed by the bank or of having the endorsement 
to it struck off.

Appeal by defendant from the trial judgment in an ad ion 
on a promissory note. Affirmed.

J. N. Fish, K.C., for appellant.
F. F. Macdcrmid, for added respondents, the Canadian Hank 

of Commerce.
Lamont, J.A.:—By an agreement in writing which substanti

ally complies with form B of the Farm Implements Act, K.S.S. 
1020, ch. 128, dated July 30, 1919, the defendant purchased from 
the Jackson Machines, Ltd., a sheaf-loader for $1,250, and gave 
his promissory note therefor, payable November 1, 1919. The 
company endorsed the note to the Canadian Bank of Commerce 
as collateral security for their indebtedness to the bank. The 
defendant did not pay the note. After repeated requests for pay
ment, the said bank sent the note to the Union Bank at Cupar, as 
the defendant lived near that place, which bank sent it to a 
solicitor, W. J. Huston, with the following instructions :—

“Acting under instructions from our correspondent<. the 
Canadian Bank of Commerce, Saskatoon, we are enclosing here
with the following promissory notes for suit on account of 
Jackson Machines Ltd., Saskatoon :—

2. L. Michaluck due Nov. 1/19 $1250 and interest.
Any expenses incurred in the above connection will of course, 

be paid by the Jackson Machines Ltd. We w’ould request that 
you kindly acknowledge receipt of these notes at your earliest 
convenience.”

Huston on these instructions sued the note in the name of the
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Jackson Machines, Ltd., and all his subsequent correspondence 
was with that company.

The defendant in his statement of defence alleged that the 
plaintiffs were not the holders of the note, and that the machine 
for which the note was given was not reasonably fit for the 
purposes for which it was required, and he set up the allegations 
necessary to bring the transaction within sec. 16 of the Sale of 
Goods Act, R.S.S. 1920, ch. 197. At the trial the plaintiffs 
proved the making of the note; its presentation and non-pay
ment. They then rested. Counsel for the defendant then moved 
for the dismissal of the action, on the ground that the plaintiffs 
having endorsed the note to the bank, and having admitted that 
they still owed the bank the debt for which the note was given 
as collateral security, were not in a position to sue upon it. 
The trial Judge took this view, but allowed the plaintiffs to 
amend by adding the bank as co-plaintiffs.

The jury found as follows:—
“Q. 1. Did the defendant expressly or by implication make 

known to the plaintiffs the particular purpose for which the 
machine was required so as to shew that the defendant relied 
on the plaintiffs’ skill or judgment? A. Yes. Q. 2. Was the 
machine of a description which it is in the course of the plain
tiffs’ business to supply? A. Yes. Q. 3. Was the machine so 
sold reasonably fit for the purpose for which it was sold? A. We 
believe that it is reasonably fit for the purposes for which it 
was sold, although it may not have given satisfaction on the 
hills. Q. 4. If said machine was not reasonably fit for such 
purpose, in what respect was it deficient? No answer.”

On the above answers, the trial Judge gave judgment in 
favour of the bank for the amount of the note and interest, but 
gave the defendant his costs against the Jackson Machines, Ltd.

From this judgment the defendant now appeals on two 
grounds:—(1- That no amendment should have been allowed; 
(2 that on the answers given by the jury the plaintiff was not 
entitled to judgment.

If an amendment was necessary to enable judgment to be 
given against the defendant, I agree with the trial Judge that 
it was his duty to grant it. The non joinder of parties is not 
now a ground for defeating an action. Rule 42. Leeson v. 
Moses (1915), 24 D.L.R. 158, 8 S.L.R. 122.

In my opinion, however, the amendment was not necessary. 
Had the bank returned the note to the Jackson Machines, Ltd., 
with instructions to sue it in their own name, there could be 
no question, it seems to me, of the right of that company to 
maintain the action and have judgment in their favour.
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In the .Vot'd Scotia Carriage Co. v. Lockhart (1906), 1 E.L.Ii. 
76, the defendant accepted a bill of exchange drawn by the 
plaintiffs, payable “to the order of the Union Hank of Halifax.1' 
The note was dishonoured, end the bank returned it to the 
plaintiffs without endorsing it. The plaintiffs sued. The de
fendant set up that they had no right to maintain the action 
without having the bill endorsed by the bank. In giving judg
ment, Longley, J., at p. 77, said :—

“I think the drawers had a right to receive the bill from Hie 
bank as soon as it was dishonoured, and thereby became lawful 
holders and entitled to take action against the acceptors.’’

In Black v. Strickland et al. (1883), 3 O.R. 217, the head-note, 
in part, reads:—

“The possession of bills of exchange by the indorser, after 
he has specially indorsed them, is prima facie evidence that he 
is the owner of them, and that they have been returned to him, 
and taken up in due course of time upon their dishonour, al
though there be no re-indorsement ; so that by the possession 
he is remitted to his original rights.”

In giving judgment, Boyd, C-, at p. 220, said :—
“If the bill was discounted by the Hank of Ottawa it was 

merely forwarded to the Bank of Commerce, as their agents, 
to collect; this failing, it would be returned in due course to the 
Bank of Ottawa. Upon their giving it back to Whitla it is to 
be assumed that their claim on it was satisfied. If it was not 
discounted by the bank, but merely left for collection, it would 
come back as of course- to the hands of Whitla as lawful owner. 
Quacunque via it seems settled on the authorities that when the 
bill came back to Whitla, he was remitted to his original rights 
against the acceptor.”

In Itat Portage Lumber Co. v. Margulius (1914), 15 D.L.R. 
577, 24 Man.L-R. 230, the plaintiffs sued on a promissory note 
made by the defendant, Margulius, in favour of the defendant 
Jorundson. The plaintiffs endorsed the note to the bank, and 
on taking it up at maturity left the endorsement to the bank 
on the note, and it was still there when they moved for summary 
judgment. It was held that, under sec. 140 of the Bills of Ex
change Act, R.S.C. 1906, eh. 119, the plaintiffs should be per
mitted to strike out the special endorsement to the bank and 
deposit the note in Court, and that on doing so the plaintiffs 
might have summary judgment, notwithstanding the defence 
that the plaintiffs were not the holders in due course. In giving 
judgment, MacDonald, J., at p. 578, said :—

“The plaintiffs being in possession of the note sued on, it is 
to be presumed that they have discharged any claim the bank
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may have had and that they are restored to their original rights 
and they may strike out the subsequent indorsement. Their 
failing to do so prior to action brought should not deprive them 
of their rights and I now allow them to strike out the indorse
ment making the note payable to the order of Imperial Rank 
of Canada and, by depositing the note in Court, I dismiss the 
appeal, but without costs.”

This judgment was affirmed by the Court of Appeal (1914), 
16 D.L.R. 477.

It seems to me, therefore, that had the bank returned the 
note to the Jackson Machines, Ltd., with instructions to sue 
on their own behalf, such instructions would be conclusive proof 
that the bank had given up its lien on the note and had no 
further claim thereto. Is the position the same where, instead 
of returning the note to the company, they send it to a solicitor 
with the instructions set out in the letter to Rust on above quoted f 
I am of opinion that it is. The letter to my mind is clear auth
ority to sue in the name of the Jackson Machines, Ltd. By 
giving those instructions the bank surrendered any claim it had 
in respect of the note. That surrender made the company again 
the sole owners of the note, and gave them the right to maintain 
an action in respect thereof. In sending the note to the solicitor 
to lie sued in the name of the company, the bank should have 
struck out the endorsement to itself, or have endorsed it “with
out recourse.” That not being done before action brought, the 
procedure set out in Rat Portage v. Margulius, supra, might 
have been followed, although if the note is deposited in Court, 
and the plaintiffs are proven to be the only persons having any 
interest therein, I cannot see any great virtue in having the 
endorsement struck off the note. The Court can, it seems to 
me, give effect to the rights of the parties without that formality. 
In any event, I cannot see how its continuance on the note can 
afford the defendant any defence to the action. Under the 
circumstances existing in this case, the action was, in my opinion, 
properly constituted without the amendment

I also agree with the trial Judge in the interpretation he 
placed upon the findings of the jury, and that in these there 
was no defence upon the merits. The failure of the machine to 
give satisfaction on the hills did not arise from any defect in 
the machine, but was due to the steepness of the hills, which 
made it heavy to pull.

As the Jackson Machines, Ltd., do not ask to have the judg
ment varied, and did not appear before us on the argument of 
the appeal, I take it that they are content with the judgment 
as entered. Rule 5 provides that if a respondent desires on
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the hearing of the appeal to contend that the judgment of the 
Court below should be varied, he should give notice of such 
intention. The omission to give such notice, however, does not 
diminish the power of the Court, but may be a ground for an 
adjournment or for a special order as to costs. Rule 44 gives 
this Court the power to give any judgment or make any order 
which ought to have been made below, and that, notwithstanding 
that the respondent or a party may not have appealed from or 
complained of the decision.

In Att’y-Gcn’l v. Simpson, [1901] 2 Ch. 671, 70 L.J. (Ch.) 
828, the Attorney-General brought action to establish on 
behalf of the public as against the defendant, the right of 
passage along the river Ouse including the locks, subject, as to 
boats laden with merchandise, to a toll of 3d. for each lock, and 
to establish an obligation on the part of the defendant to main
tain the locks- The Court below held that the public w re 
entitled to pass the locks without paying toll, and that the de
fendant was not under obligation to maintain the locks. The 
defendant appealed from the judgment other than the part de
claring that he was under no obligation to maintain the locks 
The plaintiff gave no cross notice of appeal. The Court allowed 
the defendant’s appeal to the extent of giving him the right to 
collect toll for passage of boats through the locks. It was of 
opinion, also, that the judgment below was wrong in holding 
that he was not liable to maintain the locks. As the Attorney- 
General had not appealed against the judgment as entered below, 
the question was as to the duty of the Court of Appeal to vary 
the judgment in respect of a matter not appealed against. Stir
ling, J., at p. 720, said :—

“I think that this Court ought to exercise the power conferred 
by Order LVIII., r. 4, namely, ‘to give any judgment and make 
any order which ought to have been made, and to make such 
further or other order as the case may require. ’ The order con
fers power to do this, although the appeal may be from part 
of the judgment only, and although the respondent may not 
complain of the decision.”

It is true that in that case the public had an interest in the 
result, but I fail to see that the rule, generally speaking, slmuld 
be given any different interpretation where the interest of the 
public rather than the interest of an individual is involved. 
Where, however, as here, a new plaintiff has been added and 
judgment given in favour of that plaintiff, and that judgment 
has been acquiesced in by the former plaintiff, who doe* not 
ask us to vary the judgment, and where all that is really involved 
are the costs awarded to the defendant below, I think the judg-
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meut may well remain as it is. I would, therefore, dismiss the 
appeal with costs.

Turoeon, J.A- :—I agree that this appeal should be dismissed 
with costs. The trial Judge, in my opinion, gave the proper 
effect to the finding of the jury, so that on the merits of the 
ease the defendants cannot resist payment of the note. There 
is no cross-appeal from the ruling of the trial Judge whereby 
he held that the Jackson Machine Co. were not entitled to bring 
the action. The question of whether he was right or wrong in 
so ruling must depend upon the circumstances under which the 
letter to Ruston, referred to hy my brother Lamont in his 
judgment, was sent, and the interpretation to be put upon that 
letter. In my opinion there is considerable doubt upon the 
question thus raised, and, as the matter was not discussed on the 
appeal, I do not find that I can or ought to express any opinion 
upon the right of the Jackson Machine Co. to maintain the 
action.

McKay, J.A. :—I agree in the result.
Appeal dismissed.

Re COX.
Ontario Supreme Court, Hose, .7. November SU, 1991.

Wills (f III—75)—Administration—Gift to hospitals—Equal shares 
—One in England, one in Canada—Rate op exchange—Division.

When property ie directed by will to bo divided eqoally, the executors 
will divide the assets for distribution accordingly, and not allow for 
the rate of exchange, which may fluctuate from day to day.

Motion by executors upon originating notice for an order de
termining (1) whether the executors can properly and legally 
distribute the residuary estate during the lifetime of the annu
itants, and (2) as to the method of distribution, having regard 
to the present abnormal condition of the rate of exchange.

A. E. Fripp, K.C., for executors.
IV. D. Herridge, for St. Luke’s Hospital.
Rose, J.i—The argument of the questions raised on 

the originating notice took place some time ago, but 
the giving of judgment was deferred in the hope that the parties 
themselves might arrange, as was suggested on the argument, 
some mode of dealing with the principal question which would 
he satisfactory to the two hospitals concerned. However, no 
arrangement has been arrived at, and I have been asked to give 
my judgment.

Two questions are raised by the originating notice: the one, 
whether the executors can, properly and legally, distribute the 
residuary estate during the lifetime of the annuitants, and the
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other as to the method of distribution, having regard to the 
present abnormal condition of the rate of exchange.

The first question is obviously one that cannot be determined 
in the absence of representatives of the annuitants, but counsel 
for the exeeutors said that the executors had made, or would 
make, such provision for the annuities as that they would feel 
safe in making certain payments to the hospitals, and it is 
only as to the second question that the judgment of the Court 
is required.

The Bootle Hospital was not represented on the argument, 
but the trustees had caused a letter to be written to one of the 
executors in which they stated their willingness to be bound 
by the opinion of the Court, and set forth a course which they 
thought ought to be adopted. That letter was directed to he 
filed as a part of the material upon the motion.

The testator, who appears to have been domiciled in Canada, 
left a large estate, of which al>out one-half consisted in lands in 
Canada, and bonds and stocks and other securities in Can
ada and the United States, the other half being his interests 
in two firms in England and a comparatively small amount of 
money on deposit in a bank in England. By his will, which was 
apparently made in Ottawa, he appointed as his executors two 
gentlemen therein described as residing in England, but one 
of whom now lives in Ottawa.

By the wdll the property, other than a residence in Ottawa, 
is given to the executors in trust to convert, and pay certain 
legacies and annuities, and, subject to the legacies and annuities, 
to divide the residue, as it becomes free, in equal parts between 
St. Luke’s Hospital in Ottawa and the Bootle Hospital in 
England.

Under arrangements which the executors have made with 
the firms in England, moneys representing the interests, or the 
balance of the interests, of the testator in these firms will lie 
paid to the executors from time to time; but the securities in 
Canada and the United States will probably not be turned into 
cash for some time, and even after their conversion into cash 
a considerable period must elapse before the annuities drop, and 
the whole residue is divided between the two hospitals. The 
question is as to how the executors arc to proceed, having regard 
to the rate of exchange, with the division between the hospitals 
of the funds received from time to time from the firms in 
England, and the other funds which hereafter become available 
for division.

Cases were referred to on the argument most of which are 
collected and discussed by the Chief Justice of Ontario in dc-
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livering the opinion of the majority of the Court in Quartier 
v. Farah (1921), 49 O.L.R. 186, 64 D.L.R. 37. It appears to me, 
however, that none of these cases are really of much assistance 
in dealing with the matter under discussion. They, or most 
of them, relate to questions as to the rate of exchange applicable 
where a person is bound to pay a certain sum, at a certain place, 
on a certain day. Similarly the question dealt with in the 
eases cited in Williams on Executors, 11th ed., p. 1175 and the 
following, have little application. They, and similar cases 
which might be cited, relate to legacies of a certain number of 
pounds, or dollars, or francs. The case in hand is entirely dif
ferent. It raises a question as to the division into equal parts 
of the testator’s assets, whatever they may be; and, so far as I 
have been able to discover, the precise point has not been under 
discussion in any case.

However, it does not seem to me that there is much doubt as 
to the course which the executors ought to pursue. When they 
have available in England a sum which they desire to divide 
between the hospitals, no purpose will be served by transferring 
it to Ottawa, and making the division from there. The simple 
course will be to give half of it to the Bootle Hospital, and with 
the other half to buy Canadian exchange, and to pay over the 
proceeds of the draft to St. Luke’s Hospital, unless, indeed, St. 
Luke’s Hospital prefers to take payment in England, and to 
keep its money there until the rate of exchange becomes more 
favourable. And when the executors have funds available in 
Ottawa which they desire to divide between the two hospitals, 
the simple course will be to give one half to St. Luke’s Hospital, 
and with the other half to buy English exchange in favour of 
the Bootle Hospital, unless the Bootle Hospital prefers to accept 
payment in Canada.

St. Luke’s Hospital says that this course will be unfair be
cause, as I understand the argument, if one half of any sum 
which the executors have in England is given to the Bootle Hos
pital, and the other half is used in the purchase of Canadian 
exchange, St. Luke’s Hospital will, at the present rate of ex
change, receive a sum which, expressed in dollars, will be less 
than the sum which it would receive if the exchange was nor
mal, and the pound sterling represented .$4.86 2/3 Canadian cur
rency; and similarly that, when moneys in Canada come to be 
divided, if one half of the sum for division is used in purchasing 
English exchange, the Bootle Hospital will receive sums which, 
expressed in pounds, are more than it w’ould receive if the ex
change was normal. St. Luke’s Hospital says, therefore, that 
the suggested course will, both in the present and in the future
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(assuming that the exchange does not become normal), give to 
the Bootle Hospital more than its one half of the funds divid d. 
In this argument there is, I think, a confusion of form with 
substance, which will be apparent when the reason why the rate 
of exchange is at present abnormal is considered.

If, when the executors had, say, £200 coming to them, in 
England, they could get, in payment 200 sovereigns, and if the 
export of gold coin was not prohibited, there would be no diffi
culty: they could give 100 of those sovereigns to the Bontle 
Hospital and bring the other hundred to Canada and give tl - m 
to St. Luke’s Hospital, when, obviously, each hospital would 
have exactly the same amount of money. Of course, if condi
tions were normal—if there was no depreciation of curr- y 
either in England or in Canada—the executors would neither 
receive nor distribute the gold; the transaction would be by 
cheque and banker’s draft. On the purchase of a draft, in 
England, for an amount in dollars, equivalent to the £100 avail
able for St. Luke’s Hospital, there might or might not lie 
payable a premium, this depending upon the state of trade bal
ances and the like existing at the moment of the transaction. If 
there was such a premium payable, it may be that it would be 
proper to charge it to the estate generally, as part of the costs 
of administration—as the expense of getting into possession 
in the country of the testator’s domicil an asset which was to 
be handed over to a beneficiary in such country. But the 
premium, if there happened to be one, would be very small— 
an amount not exceeding the cost of transmission of specie; 
at least that is the way economists, for instance Professor 
Jcvons, in “Money and the Mechanism of Exchange,” used to 
state the case in discussing the question of exchange at a time 
when paper currency was, on demand, redeemed in gold, and 
there was no prohibition of the export of gold. That 
kind of premium, however, is not the thing that is responsible 
for the present rate of exchange as between England and Canada: 
it may or may not enter into the calculation, and, if it does, I 
imagine that it would be difficult to discover precisely what 
its effect is on any given day; and so, because of the difficulty 
in calculating its effect, and because its effect, if discoverable, 
is very small, and because before the administration of the 
estate is completed there will be movements of money to England 
from Canada, as well as those which are now about to take place 
from England to Canada, and finally, because the two hospitals, 
as residuary legatees, will bear in equal shares any expenses that 
are thrown upon the estate generally, I think that in the prac
tical administration of the estate the simple, and probably the 
fair thing, is to disregard it.



67 D.L.R.] Dominion Law Reports. 191

The existing, and abnormal, rate of exchange depends, as I 
understand it, upon something quite different from the thing 
tlwit regulates the rate under normal conditions: it is attributable 
to the fact that the English and Canadian currencies are both 
depreciated, but the English to a greater extent than the Cana
dian. The result of this difference in the extents of the deprecia
tion is that if a person in England has what he calls 100 pounds 
lie cannot convert it into something which will be called in 
Canada 486.66 dollars, as he could if the exchange was at par; 
what he converts it into will be called in Canada, say, $430. 
Nevertheless, I think that one who has in England to-day what 
he calls 100 pounds has just as much as, and no more than, 
is possessed by one who has in Canada what he calls $430 (if 
that is the amount, expressed in terms of Canadian currency, 
which £100 paid down in London would produce in Canada) ; 
and 1 think it is a mistake to speak of the difference between 
$486.66 and $430 as the cost of transmitting £100 from England 
to Canada or as a loss on exchange. I do not think there is any 
loss at all. Take the hypothetical case with which I started: 
tli • executors have, in England, 200 sovereigns, and there is 
nothing to prevent the export of gold, but the English and 
Canadian currencies are both depreciated. The executors give 
100 sovereigns to the Bootle Hospital and bring the other 
hundred to Canada and give them to St. Luke’s Hospital. Each 
hospital has then the same amount in gold coin. Each proceeds 
to convert its gold coin into paper currency, with the result 
that the Bootle Hospital has more than £100 in paper and St. 
Luke’s Hospital has more than $486.66 in paper, and, because 
of the difference in the extents of the depreciation in currency 
in the two countries, the ratio between what the Bootle Hospital 
has (expressed in terms of English currency) and what St. 
Luke s Hospital has (expressed in terms of Canadian currency) 
is not the same as the ratio between one and 4.86^, but is, say, 
as one is to 4.30. Is it not clear, notwithstanding the fact that 
the ratio is no longer that of one to 4.86^, that each hospital 
has still the same amount of money as the other? If it is clear 
that this transaction (impossible because gold is not allowed 
to be exported or converted into paper at a premium) would 
have left the two hospitals on an equality, after the conversion 
of their gold into the paper currencies of their respective 
countries, is it not equally clear that they will also be on an 
exact equality if the executors, receiving, in England, £200 in 
currency, give one hundred in currency to the Bootle Hospital, 
and either give the other hundred to St. Luke’s Hospital in 
England, or convert it into Canadian dollars and give the dollars 
to St. Luke’s Hospital? I think it is.
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There* is another way in which the matter may be tested. 
Take a case which can really happen, instead of the case as to 
the transmission of gold coin which I have put, but which cannot 
happen while the law remains as it is. Suppose the executors 
to receive their £200 in England in Bank of England notes, 
and to give £100 in such notes to the Bootle Hospital and to 
bring the other hundred to Canada and to tender them to St. 
Luke’s Hospital. St. Luke’s Hospital might accept them or 
might say to the executors: “Your duty is to convert the assets 
of the estate into money that is legal tender in Canada, ami to 
pay us in such money. Proceed, therefore, to convert this asset 
and give us the proceeds of the conversion.” The executors 
would then sell their Bank of England notes for, say, $430 in 
Canadian notes, and would tender the latter. How could St. 
Luke’s Hospital complain? It would be exactly in the position 
in which it would have been if the executors had brought the 
whole £200 in Bank of England notes to Canada, and had sold 
them for $860 and had given St. Luke’s Hospital half of the 
amount and with the other half had bought a draft on London 
in favour of the Bootle Hospital.

When the time comes for the division of the Canadian and 
American securities, the same reasoning will apply: any apparent 
advantage which the Bootle Hospital may gain will be apparent 
only, not real.

The answer to the question submitted is that the executors 
ought to follow the course which I have described as the simple 
course. The costs of all parties will be paid out of the estate.

Judgment accordinyly.

LABONTE v. BANQUE d’HOCHELAGA.
Quebec Superior Court, Surveycr, J. December SO, 1920.

Pledge ($ IIA—11)—Life insurance policy—Handed to bank as col
lateral security—Agreement of bank to pay premiums—Fail
ure to pay—Lapse of policy—Payment of debt to bank—Right
TO RECOVER AMOUNT OF POLICY FROM BANK.

A creditor to whom a life insurance policy is pledged as collateral 
security for the debt and who undertakes to pay the premiums on the 
policy and who after making several payments discontinues .paying, 
and without notifying the insured allows the policy to lapse is liable 
upon payment of the debt to the bank for which the policy was pledged, 
for damages sustained by the insured by reason of the lapse of the 
policy. The debtor not having reimbursed the creditor for the neces
sary expenses of preserving the pledge, is only entitled as •lainages 
to the cash value of the insurance policy when he ceased to pay the 
premiums.

[Trust 4- Loon Co. v. Wurtele (1905), 35 Can. S.C.R. 663, (1903), 
13 Que. K.B. 329, distinguished.]

Action to recover the amount of a life insurance policy
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pledged to the defendant as collateral security and allowed to 
lapse by the defendant who had undertaken to pay the prem
iums.

Kavanagh, Lajoie <(’ Lacoste, for plaintiff.
Lavallee, Desmarais d- DeSrrrcs, for defendant.
Svrveyer, J. :—The plaintiff owed the Banque d’Hoehelaga 

$1,500. In 1905 he transferred to the hank as collateral security 
an insurance policy for $2,000. The defendant undertook to 
pay the premiums and did so until the month of July, 1914, 
when it discontinued payment and the policy lapsed. Plaintiff, 
having paid his debt to the defendant, asked for the return of 
the policy, but the defendant was, of course, unalde to comply 
with his request. The plaintiff declares that it is impossible 
for him to insure his life now on account of his advanced age 
ami physical condition. He claims from the defendant the sum 
of $2,000, the amount of the policy.

The plaintiff pleads, in the first place, that the defendant 
still owes him $1,345.06 plus $418.38 for premiums paid. It 
denies all responsibility.

The Superior Court maintains the action in part for the 
following reasons :—

“Considering that the creditor is responsible for the loss or 
deterioration of the thing given in pledge (C.C. 1973) whether 
such loss or deterioration results from a fault or omission or 
from a positive fact (Dalloz P.R. 1905-1-13) ; that these rules 
have been applied to the pledging of an insurance policy in the 
case of Trust d- Loan Co. of Canada v. Wurtele (1905), 35 Can. 
S.C.R. 663; (1903), 13 Que. K.B. 329, but that in that case the 
creditor had sufficient funds in hand belonging to the debtor 
to enable him to preserve the pledge, which is not the case in the 
present action; that the defendant, by paying regularly the 
insurance premiums due on the said policy up to and including 
January 1914, has put the plaintiff under the impression that 
it would continue to pay the premiums at least until the judg
ment obtained by it against the defendant had beet settled, and 
that the defendant furthermore admits by a letter produced, 
and by para. 6 of its plea, that the payment for July 1914 was 
omitted by inadvertence ; that, with the exception of pawn
brokers, no creditor can dispose of the thing pledged in default 
of payment (C.C. 1971) ; that no agreement to that effect has 
been proved ; that, on the contrary, on June 22, 1914, the de
fendant allowed the plaintiff to pay his debt by means of notes, 
the last of which fell due on October 15, 1915 ; that the plaintiff 
appears to have paid the whole of his debt within the term 
allowed, and that the defendant gave him a receipt in full on 
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March 19, 1915; that the duty of defendant in July, 1914, was 
to continue paying the premiums, saving its right to require re
imbursement, or to return the policy to the plaintiff, or at least 
to advise him that it intended to discontinue paying the pre
miums; but that it did not take any of these courses and 
allowed the policy to lapse without plaintiff’s knowledge; that 
it was admitted at the hearing that the amount of certain notes 
pleaded by the defendant in compensation had already been 
claimed and satisfied; as regards the notes mentioned in paras. 
10 and 11 of the answer to plea, that the said notes are pre
scribed on their face; that the notes filed as defendant’s ex*. 
9, 10 and 32 were struck from its list of production and are not 
in the record; that the defendant did not allege in writing in its 
plea or in its reply that prescription had been interrupted; 
that this proposition appears to be at variance w ith the decision 
rendered in McQreevy v McOreevy (1891), 17 Q.L.R. 27*. hut 
that it is useless to decide this question since all the notes pro
duced are in fact posterior in date to the transfer of the policy 
to the defendant by wray of pledge; as regards the plea of mm- 
pensation for the sum of $418.32, being the amount of premiums 
paid by the defendant to the Mutual Life Insurance Co. of New 
York, that the debtor is obliged to reimburse the creditor for 
necessary expenses incurred for the preservation of the pledge 
(C.C. 1973), and that through error on the part of its employee 
the defendant did not preserve the pledge and the policy lapsed, 
but that it simply increased the sum which the bearer of the 
policy could draw on default to pay the premiums regularly; 
that the defendant’s plea and exception of compensation are 
therefore unfounded; that the conclusions of the declaration are 
also erroneous ; that the plaintiff could not have any greater right 
against the defendant at the time when the action was taken 
than he would have had against his insurer, if the insurance 
policy had been in force; that the insurer’s obligation to pay 
$2,000 only took effect on the death of the defendant and on 
condition that all the premiums had been paid ; that when the 
action was taken plaintiff was only entitled to a free policy or 
to the cash value mentioned in the table printed on the policy, 
which is still in the hands of the defendant, and claims an ex
aggerated and unjustifiable amount of money; that the plaintiff 
in continuance of suit, who w-as, after the death of plaintiff, 
named curator to the latter’s vacant succession, could not have 
any greater rights than the plaintiff himself had when the action 
was taken; that the measure of damages sustained by plaintiff 
is the cash value he could have recovered when he ceased to 
pay the premiums; that the plaintiff appears to have paid thir-
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teen half-yearly premiums; that the cash value of the policy 
at the end of the seventh year is *258, which represents the 
amount lost by the defendant; dismisses the plea; declares that 
the insurance policy of the Mutual Life Insurance Co. of New 
York. Iiearing No. 1,208,626, is defendant’s property to avail 
re que de droit; condemns the defendant to pay to the plaintiff 
in i-ontinuance of suit, in his quality of curator to the vacant 
succession of Joseph Lateuté, the sum of *288 with interest 
from May 29, 1915, the date of service, and costs.

Judgment accordingly.

HOWNOX v. THOMPSON.
Ontario Supreme Court, Middleton, J. November 58, 1991.

Pleading ($ VI—.355)—Action—Defence — Counterclaim — Reply to
COUNTERCLAIM—AMBIGUITY—RULE 142.

By the rules of practice a defendant or a defendant by counter 
claim must set out in his defence or reply (as the ease may be) the 
facts on which he really relies in the action.

Appeal by defendant from an order of the Master in cham
bers refusing an application to set aside a joinder of issue de
livered and a notice of trial served by the plaintiff.

J. M. Telford, for plaintiff.
If. Ferguson, for defendant.
Middleton, J. The plaintiff is the assignee for the 

benefit of creditors of the F. XV. Fearman Company, Lim
ited, of Hamilton. The defendant carries on business in Toronto. 
The claim is for the price of goods sold and delivered by the 
Fearman Company to the defendant, less a credit given for a 
balance due upon a commission account.

The defendant filed a defence and counterclaim, which, after 
setting up matters that are not now important, alleges that the 
defendant was the agent for the Fearman Company and that 
it was a term of the agency that he should receive a commission 
of 2 per cent, on all goods sold by Fearman in Toronto, even 
when not sold through the defendant as its agent ; that the Fear
man Company sold large quantities of goods in Toronto upon 
which no commission has been allowed to the defendant; and 
that, after the assignment, the plaintiff has also sold a large 
quantity of goods in Toronto, and has not accounted to the 
defendant for the commission thereon. These allegations are 
repeated by way of counterclaim, and it is alleged that the 
amounts due for commission exceed any indebtedness to the 
Fearman Company, and it is claimed that an account may be 
taken of the amounts due by the plaintiff and by the Fearman 
company, and that the balance due to the defendant may be
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paid. No defence was filed to this counterclaim, but issue was 
joined thereon and notice of trial at once given.

If the decision in Tiare v. Cawthrope (1886), 11 P.R. 
is still the law', this course is warranted, but the Rules have 

Thompson. been radically changed since that decision. Then a general
----- denial of the allegations contained in the statement of claim

Middleton, j. wag rvgarded as a permissible form for a statement of defence.
Now, by Rule 142, it is provided that a defendant (which covers 
a defendant by counterclaim) shall not deny generally the alle
gations contained in the statement of claim (which covers a 
counterclaim), but shall set forth the facts upon which he relics, 
even if this may involve the assertion of a negative.

I attempted to cross-examine the plaintiff’s counsel for the 
purpose of ascertaining what he thought the defence to the 
counterclaim, as he had pleaded it, really meant. I was unable 
to ascertain from him whether he denied the existence of the 
agreement alleged, or intended to deny that any goods had been 
sold in Toronto upon which the defendant would be entitled 
to commission as alleged, or whether his real intention was to 
assert that the amount for which credit had been given covered 
all commission earned. The object of the Rule in its present 
form is to compel the party pleading to set out the facts upon 
which he really relies. There is nothing to prevent a party 
from pleading inconsistent defences if he chooses to take the 
risk of so doing. The defendant may deny that he made the 
promissory note sued on, and in the next paragraph may plead 
that he paid it upon maturity. The penalty he certainly incurs 
is that these inconsistent statements will not both he believed, 
and his case may suffer at the hearing. Another penalty may he 
that costs may be refused him because he may fail upon one 
or other of the issues raised. The optimistic framers of the 
present Rules thought that much would be accomplished if 
those pleading could be induced to state, shortly and simply, 
Jhe facts upon which it was really intended to rely at the 
hearing.

The joinder of issue will, therefore, t>e set aside, but the 
plaintiff will be at liberty to deliver a defence to the counter
claim within a week’s time; the notice of trial will, of course, 
go by the board. The costs will be to the defendant in any 
event. No substantial harm will be done, as, although the «asc 
is thrown beyond the autumn non-jury sittings, the winter 
sittings will be held a few weeks later.

Judgment accordingly.
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RODDA V. C.P.R. CO.
Saskatchewan King's Bench, Embury, J. June fS, 1933.

Evidence ($ ItH—224)—Master and servant—Servant found in ashpit
OF ROUNDHOUSE—ROUNDHOUSE POORLY LUIHTED—No EXPLANATION 
OF ACCIDENT—SUFFICIENCY OF EVIDENCE TO (iO TO JURY.

The fact that a workman whose duty is to enter the cabs of engines 
which are stationed in a roundhouse for the purpose of oiling them, 
is found lying in an ashpit, near a locomotive standing on a track 
over it, such workman being unable to explain in any way how he came 
to be there, there is sufficient evidence of negligence on the part of 
the defendant in not providing a safe and proper place in which to 
work, to justify the trial Judge in sending the case to the jury.

| Hcck v. C.N.h". (1910), 13 Alta. L.R. 177 applied. See Annotation, 
Sufficiency of evidence to go to the jury in negligence actions, 39 
P.L.R. till]

Action for damages for injuries received through the defend
ant’s negligence in not providing a safe and proper place for 
plaintiff to work.

/>. Campbell and IV. (}• Currie, for plaintiff.
/,../. Iteyeraft, KC., and //. A. Whitman, for defendant.
Kmbvrv, J. :—The plaintiff’s claim is for damages arising 

through the defendant’s negligence.
The plaintiff was employed by the defendants in their yards 

at Wynyard, Saskatchewan. On the evening of AMareh 1, 1921, 
after it was dark, he was working in their roundhouse at this 
point when he suffered the injury complained of. The evidence 
shews that it was part of the plaintiff’s duty to go into the cabs 
of engines which were stationed in the roundhouse for the pur
pose of oiling them and putting them into condition for service 
on the railway. On this occasion the engine in question had been 
separated from the tender, and was stationed on a track in the 
roundhouse, the track being over the ashpit, which was a large 
vacant area between the rails and some II or V/2 feet below the 
level of the rails on which the engine was standing. The round
house is a place which from its nature is more or less dark and 
filled with steam and smoke and the light supplied at the time 
was up to the average of the light which ordinarily was provided 
in the roundhouse, although it was not the best that could be 
provided. Also there was a curtain or tarpaulin partly covering 
the rear of the cab.

The plaintiff climbed over the front of the engine, went up 
the side platform on the left of the engine, climbed into the 
eah by the left door, carrying a torch and an oilcan. The 
evidence shews that the last thing he remembers was when he 
was filling the lubricator on the right front of the cab of the 
engine some feet away from the rear end of the cab which opened 
over the ashpit. The plaintiff was found lying in the ashpit with
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his head against the cement side thereof, the side being that 
of the left side of the engine, his body stretched diagonally across 
the pit, the feet being closer to the cab of the engine than the 
head. The plaintiff had suffered severe injuries and was un
conscious and did not recover consciousness for some hours. 
As has been said, when he went into the cab of the engine lie 
was carrying a torch, and the evidence of two of the employees 
of the defendant is that they saw a light fall into the ashpit as 
if from the firebox of the engine,—and this in face of the fact 
that there was no fire in the engine whatever,—so that the light 
which was seen to fall was presumably the torch which fell into 
the pit, probably with the plaintiff.

Counsel for the plaintiff, in his opening to the jury (and in 
his pleadings) claimed that the negligence of the company con
sisted in their not providing for the plaintiff a safe and proper 
place in which to work, i.e., particularly that some barrier should 
have been provided at the rear of the cab of the engine when it 
was standing over the ashpit and the tender was detached.

At the close of the plaintiff’s case, the defendant applied for 
a non-suit; and, although I allowed the ease to go to the jury 
(who were unable to agree on a verdict), 1 reserved the question 
of non-suit for consideration.

If it were a case in which a man were found lying in the ash
pit, behind an engine on which he was known to have been work
ing, in full and unrestricted daylight, and could give no explana
tion as to how’ he got there, then, in the absence of other evidence, 
I should be inclined to the opinion that there was no case for 
the jury. But it does seem to me that, when the evidence shews 
that this place was from its nature more or less dark and dimly 
lighted, and the plaintiff is found lying in the position in which 
he was found, the conclusion may possibly be drawn that he fell 
from the cab by reason of the defendant’s negligence in failing 
to provide him with a safe place to work in. While the evidence 
is slight, it is a ease which, in my opinion, on the authorities, 
should go to the jury. It is true that the plaintiff remembers 
nothing about making a mis-step, that he remembers nothing 
about his falling, that the last thing he recalls is pouring oil into 
the lubricator, as above set out. But does this circumstance lead 
so inevitably to the conclusion that the plaintiff was unconscious 
as the result of some physical or mental incapacity at the time 
of the accident as to make it impossible for the jury to do other 
than find that the accident resulted from such disability and 
not from any possible negligence of the defendants? It seems to 
me that, while this is a conclusion which might properly follow 
from the evidence, nevertheless it is a conclusion which it is the
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privilege of the jury to aecept or reject in the light of the 
evidence. In Beck V. C.N.R. (1910), 13 Alta. L.R. 177, at p. 
178, the Supreme Court of Canada has held that in circumstances 
quite as favourable to the railway company, the case should go 
to the jury. In this case I think the Judge might properly 
chi-ge the jury that they should not act on what approximates 
to a mere conjecture, nor form a mere theory not based on the 
preponderance of the evidence. But on the authorities the ques
tion itself is one for the jury.

Having come to the above conclusions, the application for non
suit should be refused.

Judgment accordingly.

Re HIKVKRT.
Ontario Supreme Court, Appellate Division, Meredith, CJ.O., Maclarcn, 

Magee, Hod g inn and Ferguson, JJ.A. December 22, 1921.
Executors and administrators ( §IVC—102)—Power to trustees to

SELL IN THEIR DISCRETION—PROPERTY LIABLE TO INCREASE IN
value—Majority of beneficiaries aoainst sale—Motion for 
ADMINISTRATION BY ONE BENEFICIARY—RULE 612.

The right of the Court to grant administration of an estate on 
motion of a beneficiary is discretionary.

[Rr Burrage (1890), 62 L.T.R. 752; Tempest v. Lord Camoys 
(1882), 21 Ch. D. 571, followed.]

Appeal by one of the beneficiaries under a will from a judg
ment of Middleton, J., dismissing a motion for an order for the 
administration of the estate under the direction of the Court. 
Affirmed.

The judgment appealed from is as follows:—
Middleton, J. The testator died on the 25th August, 1918. 

Bv his will he gave his executors full discretionary powers as 
to the time when they should sell his land, expressly stating that 
they should not be bound to sell in a year, but when, in the 
exercise of their discretion, they should see fit.

The only real complaint put forward as a justification for 
this motion is the fact that the executors have not sold, though 
more than three years have elapsed.

The land is on Teraulay street, in the city of Toronto; that 
street is now being developed as a leading thoroughfare ; and 
the executors expect a largely enhanced price owing to the works 
in hand.

The plaintiff is unfortunately hard up and is ready to sacrifice. 
The majority of the beneficiaries are against him.
It is argued that the provision of the will is nugatory or

Ont.

App. Div.



200

Ont

App. Div. 

Re
SlEVEBT.

Dominion Law Reports. [67 D.L.R.

that at most the executors have only two years in which to sell 
and after that they are in default.

I have read the many cases cited and others. Those relied 
upon by the applicant go to shew that when money or property 
is absolutely vested in the object of the testator’s bounty any 
attempt to tie it up and prevent him from receiving it, or from 
receiving it before a certain age, is nugatory. No ease deter
mines that, when trustees are given property with instructions 
to realise and distribute at such time as the executors think lit, 
any one beneficiary may demand an immediate realisation if the 
executors or trustees bom fide think that realisation should, in 
the interest of all, he delayed.

All such trustees must understand that the trust is a trust 
for sale and must not be converted into a trust to hold ; but. so 
long as this is kept in mind and good faith is shewn, the Court 
cannot interfere and take from the trustees the power the 
testator has given them.

In Re Burrage (1890), 62 L.T.R. 752, Chitty, J., states the 
position clearly :—

“There is undoubtedly a duty upon the trustees to sell the 
leaseholds some time. I think their power of sale is coupled 
with a trust or duty, which the Court will enforce if the trustees 
neglect to act in a proper and timely manner, but the Court 
will not interfere with the discretion which the trustees possess 
as to the particular time or manner when and in which they 
will exercise their power, so long as their conduct is bonâ fide 
and they act fairly between the beneficiaries.”

In the earlier case, Tempest v. Lord Camoys (1882), 21 Ch. 
D. 571, the same learned Judge had expressed similar views, and 
his decision was affirmed by the Court of Appeal, consisting of 
Jessel, M.R., Brett and Cotton, L.JJ., one of the strongest Courts 
ever constituted, which affirmed the principle that the < ourt 
has no power, save in the case of mala fids» or a refusal to 
discharge the duty undertaken, to put a control on the exrtvi.se 
of the discretion which the testator has left to the trustees.

Since our Rule was recast some years ago, no beneficiary 
has the right to an administration order. It is now discretionary, 
and the cases cited and many others indicate the principle to 
be applied.

Motion dismissed ; the executors to charge their costs against 
the share of the applicant.

At the conclusion of the argument for the appellant, the 
judgment of the Court was delivered by Meredith, C.J.O:—It
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is jK'rfectly clear, I think, that this power of sale is not open 
to the objection which has been urged by counsel for the 
appellant.

In Mr. Farwell’s work on Powers, at p. 42, in which he 
cites the case of Goodier v. Edmunds, [1893] 3 Ch. 455, upon 
which Mr. O’Neill relies, the statement is: “but, if the trust for 
sale be mere machinery, and the persons who are intended to 
take can be ascertained within the perpetuity limit, the gift 
to them will not fail.” He refers, as 1 say, to the Goodier case 
as one of the cases establishing the proposition.

Now, with regard to the other points. The main objection 
to the course the executors are pursuing is that they do not 
desire at this moment to sell the property on Teraulay street : 
their view being that, in consequence of the improvements now 
taking place in that street, the property will increase very much 
in value, and that it is not in the interest of the beneficiaries 
that it should be now sold. They do not propose that there shall 
Is* any lengthy postponement of the sale, but to delay it until 
the effect of what is now happening on that street is seen in 
improved real estate values, and in the propriety of that view 
my brother Middleton concurred and in the exercise of his 
discretion refused this order, 1 think, quite properly.

The appeal will he dismissed.
Appeal dismissed.

MAt’KIK v. STANDARD TRI STS TO.

Alberta Supreme Court, Appellate Division, Scott, C.J., Stuart, Peck, 
Uyndman and Clarke, JJ.A. February IS, 19Si.

Mortgage ($ VIIB—150)—Fobecloscrf. absolute—Wight of Mort
gagor TO REDEEM AFTER—JURISDICTION OF COURT—SAIE BY MORT
GAGEE—Impossibility of following land—Compensation to 
MORTGAGOR FOR LOSS.

The Court has jurisdiction to allow a mortgagor to redeem after 
an order of foreclosure absolute, and the setting aside of the final 
order and the certificate of title to the mortgagee are not essential 
to such right to redeem, and when the Court in its discretion 
decides that such facts existed as to entitle the mortgagor to 
redeem it will allow him compensation for his loss where by the 
act of the mortgagee in transferring the property to a third person 
he has lost his right to follow the land. The amendment of sec. 
62b by ch. 37, 1919 stats., sec. 4, notwithstanding its general terms, 
does not detract from the right of the mortgagor to redeem.

[See Annotation 17 D.L.R. 89.]

Appeal by plaintiff from an order of Simmons, J„ made on 
an appeal from the Master in Chambers reversing the Master's 
order (which dismissed an application by the defendant to 
strike out the statement of claim) and ordering that the plain-
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tiff’s action be dismissed and the statement of claim struck out 
as disclosing no cause of action. Reversed.

A. M. Sinclair, K.C., for appellant.
77. A. Chadwick, for respondent.
Scott, C.J., concurs with Clarke, J.A.
Stuart, J.A.:—I agree with the opinion expressed by my 

brother Clarke. The existence of our system of land titles may 
make the situation somewhat different in this province with 
respect to the rights of purchasers from the mortgagee wrho has 
foreclosed, that is, their rights are probably more extensively 
protected than they would be under the old system. But here 
no claim is made against the purchasers from the defendants.

I place little importance upon the use of the word “damages” 
in the prayer for relief. The Court is asked to exercise an 
equitable jurisdiction and it is clear that in Tnany cases of which 
the circumstances in Norton v. Lord Ashburton, [1914] A.C. M2, 
83 L.J. (Ch.) 784, furnish an example, a Court of Equity will 
give relief in the way of judgment for a sum of money where an 
equitable wrong has been done. See p. 952. It is a matter of 
indifference whether the plaintiff calls it damages or compensa
tion or what particular term may be used.

Once it is conceded, as I think it must be (and this I conceive 
to be the real crux of the case), that in refusing to take the 
mortgagor’s money and to accept payment in full for all 
passible claims for principal, interest, costs and expenses at a 
time when they still had the property in their hands, the de
fendants may at the trial be found to have done a wrong to the 
plaintiff, that is, a wrong in equity and good conscience and 
that there was, therefore, a violation of an existing right, there 
can then be no doubt that the Court has power to give relief 
in the form of a judgment for a sum of money. It may be that 
the proceeds of the sale should take the place of the property 
and that the defendants should be treated as trustees thereof for 
the benefit of the mortgagor. But even that may not be an, 
exhaustive description of the mortgagor’s rights. Without ex
pressing any mere a priori opinion it seems to me possible that 
circumstances might he found to exist, I do not say necessarily 
in this ease, but in a conceivable case, where the mortgagor’s 
loss might be shewn to be larger than the difference between 
his debt and the proceeds of the resale. But all this depends 
upon the facts of each particular case.

It is understood, of course, that nothing now' said touches 
the ease of a mortgagee who has foreclosed and has boon fide 
resold before any offer or motion to redeem has been made.

Beck, J.A.:—I concur entirely in the reasons for judgment
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of ray brother Clarke, but I desire to add some general observa- Alta.

It is settled beyond question that under some cireumstances App l h' 
the Court will “open a foreelosure”; in other words, a mort- Mackii; 
gagor, settling before the Court a variety of eireuinstances, may *’j (
apply to the Court on notice to the mortgagee asking the Court Tki.htb c'0
to open the foreelosure and allow the mortgagor to redeem. The ----
Court having considered all the circumstances shewn by both Bt‘, k- J A 
the mortgagor and the mortgagee, decides whether or not it is a 
case in which it is proper for the Court to grant the mortgagor’s 
application. In stating this proposition I have been careful to 
refrain from using the expression “a certain set of circum
stances” and to use instead the expression “a variety of circum
stances”; because the granting of such an application depends 
upon the particular facts of each particular case. If the par
ticular facts of a particular case are such that applying the well 
settled principles of the Court, the Court ought to grant the 
application, there is no discretion in the Court to refuse it and 
the decision of a Judge is equally and as fully subject to appeal 
as upon a question of pure law, and, consequently, when the 
case is such that the Court ought to grant the relief asked the 
applicant has a right to the relief ; call it an equitable right, 
if you retain the old nomenclature, notwithstanding that in this 
jurisdiction we have never had any but a single system of juris
prudence ; but, nevertheless, it is a right, equally and as effect
ively as a right to recover for a tort or a breach of contract 
and similar to the right to specific performance. This general 
aspect of the question is discussed and illustrated in Pomeroy’s 
Equity, 2nd ed., secs. 96 ct scq.

In this case the statement of claim alleges in substance partly 
expressly and partly by clear inference these facts : that the 
plaintiff was mortgagee and the defendant mortgagor of 160 
acres of land ; that the mortgage was made on August 10, 1905, 
and was for $400; and interest. That, after the costs of pro
ceedings to enforce the security had been incurred—that is— 
added to the principal and interest the amount owing on the 
mortgage on September 29, 1917, the date of an abortive sale, 
was $567.50; that, by inference, at the date of foreclosure, the 
total amount owing on the mortgage represented less than $4 
an acre for the land. That, by inference, the mortgagor had 
paid the interest for about 12 years; that, the final order of 
foreclosure having been made on December 6, 1917, the mort
gagor, within 7 weeks, i.e. promptly, tendered to the mortgagee 
the whole amount owing for principal, interest, costs, taxes and 
other disbursements and the costs of a conveyance and asked
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the mortgagee to transfer to him the mortgaged lands which tin? 
mortgagee still retained and was in a position to transfer. Mit 
the mortgagee refused to do so and, afterwards, sold and trims- 
ferred the land to a third person presumably a bond fide pur
chaser for value without notice.

These facts, in my opinion, make such a ease that, had The 
mortgagor followed up his tender by an appropriate proceeding 
in Court, the Court ought to have opened the foreclosure unless 
the ease so made were answered or explained; in other words, 
the statement of elaim had it then been filed and had it claimed 
redemption would have disclosed a good cause of action; and 
again, in other words, the mortgagor now shews that at the 
date of the tender he had a right (an equitable right, if you 
will) to redemption. He was, subsequently, by the wrongful 
act of the mortgagee, deprived of this right. In equity, there is 
no right, that is, no right which the Court recognises, without 
a remedy; and no one can take advantage, either at law or in 
equity of his own wrong. If, then, the mortgagee has deprived 
the mortgagor of his primary remedy, the Court will not fail 
to discover or invent a remedy to meet the case.

That remedy is not precisely damage as at common law, 
but a pecuniary compensation given by a Court of Equity in 
proceedings for an account and in a large number of other eases. 
See Pomeroy’s Equity, 2nd ed., para. 1316, and Pomeroy\> Eq. 
Remedies, para. 11.

The use of the word “damages” for some other more ap
propriate word does not detract from the fact that the all. gâ
tions of the statement of claim disclose a good cause of action.

IIyndman, J.A., concurs with Clarke, J.A.
Clarke, J.A.:—In the view I take of the matter, it is not 

necessary to deal with the plaintiff’s objections, that the de
fendant’s application was res judicata by reason of a former 
application to the Master in Chambers, and that the defendant, 
having taken out an order for directions, had elected to go to 
trial.

The application was made under R. 255, which originally 
read as follows:—

“2r5. The court or judge may order any pleading to In* struck 
out on the ground that it discloses no reasonable cause of action 
or answer, or that it is frivolous or vexatious, and may order the 
action to be stayed or judgment to be entered as may be just."

By an amendment of December, 1917, the word “reasonable” 
was struck out.

In a proper case, no doubt, this rule can be invoked so as to 
terminate the action at an early stage without any injustice to 
either party; hut where, as in this case, as I view it, the plain-
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tiff’s right of redemption depends upon the discretion of the 
Court to lie exercised upon a consideration of all the relevant 
facts after such amendments or the delivery of such particulars 
as may be deemed proper and necessary, I do not think the 
rule is applicable.

Shortly, the facts alleged in the statement of claim are that 
the defendant being a registered mortgagee from the plaintiff 
who was the registered owner of a quarter section of lain! upon 
default in payment took foreclosure proceedings under the Land 
Titles Act, 1906. eh. 24. and after an abortive sale, obtained from 
the registrar a final foreclosure order on December ti, 1917. and 
a certificate of title was issued to him by the Registrar. On or 
about January 22, 1918, the plaintiff tendered to the defendant 
the amount owing under the mortgage, with interest, costs, taxes 
and other disbursements, including the costs of a reconveyance 
and demanded a reconveyance; the defendant refused to accept 
the money and to transfer the land to the plaintiff. The de
fendant on or about April 6, 1918, sold the lands and a certificate 
of title has been issued to one Brown. The plaintiff alleges 
that as a result of the defendant’s refusal to allow the plaintiff 
to redeem the lands, he has suffered loss and damage, wherefore, 
he claims damages.

There is no allegation of illegality or irregularity in the mort
gage proceedings, no reason or excuse is given for non-payment 
prior to the final order, and there is no allegation that the land 
was of greater value than the amount owing to the defendant.

If any facts exist other than those set out in the statement 
of claim, which support the plaintiff's claim to redeem, they 
should he disclosed liefore trial either by amendment to the 
statement of claim or upon an application for particulars, other
wise the plaintiff should not be permitted to give evidence re
specting them. Upon the hearing of the appeal it was stated 
that the property was sold for considerably more than was 
owing to the defendant, this and any other facts to be relied upon 
should lie set up in one of the manners indicated. Upon the 
halt! facts set up in the statement of claim alone, it may be 
that the trial Judge, in the exercise of his discretion, would not 
consider them sufficient to justify the opening up of the fore
closure but on the other hand, in view of the favourable attitude 
of the Court towards mortgagors as shewn by the authorities, 
I cannot say that he would not lie justified in doing so. Although 
the discretion of the trial Judge is, I think, a judicial one which 
van be reviewed on appeal, 1 scarcely think it proper at the 
present stage for this Court to express its opinion as to the 
exercise of a discretion which should in the first instance be 
exercised by the trial Judge upon the facts in evidence liefore 
him. There are some questions of law, however, which arise
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which are not matters of discretion upon which it will he of 
assistance to the parties in the further conduct of the action 
to have the opinion of this Court. It may seem strange to lay. 
men that after a final order of foreclosure it is still open to a 
mortgagor to redeem but that such is the law under certain cir
cumstances is undoubted. Lord Cran worth, V.C., in Thornhill v. 
Vanning (1851), 1 Sim. (N.S.) 451, 61 E.R. 174, speaking of 
the doctrine of the Court with regard to mortgages, says: “They 
are anomalous cases : the Court in dealing with them is governed 
by rules which are totally different from the rules which govern 
it in other cases.”

In Campbell v. Holyland (1877), 7, Ch. D. 166, 47 L.J. 
(Ch.) 145, Jessel, M. R., says at p. 169:—

“An order for foreclosure, according to the practice of the old 
Court of Chancery, was never really absolute nor can it be so 
now. In cases of great hardship, a mortgagor might have ob
tained further time for payment; and the suit was allowed to 
go on after decree. The decree though final m terms, was not 
final in fact, and the suit could not be considered as terminated." 

And at p. 171 :—
“The question in dispute is really whether a mortgagor can be 

allowed to redeem after an order of foreclosure absolute ; and I 
think, on looking at the authorities, that no Chancellor or Vice- 
Chancellor has ever laid down that any special circumstances are 
essential to enable a mortgagor to redeem in such a case.”

And again at pp. 171, 172:—
“In that foreclosure suit the Court made various orders—in

terim orders fixing a time for payment of the money—and at 
last there came the final order which was called foreclosure abso
lute; that is, in form, that the mortgagor should not be allowed 
to redeem at all; but it was form only, just as the original deed 
was form only; for the Courts of Equity soon decided that, not
withstanding the form of that order, they would after that order 
allow the mortgagor to redeem. That is, although the order of 
foreclosure absolute appeared to be a final order of the Court, 
it was not so, but the mortgagee still remained liable to be treated 
as mortgagee and the mortgagor still retained a claim to be 
treated as mortgagor, subject to the discretion of the Court. 
Therefore, everybody who took an order for foreclosure absolute 
knew that there w’as still a discretion in the Court to allow the 
mortgagor to redeem. Under what circumstances that discretiou 
should be exercised is quite another matter.”

In Thornhill v. Manning, already referred to, Lord Cranworth 
says at p. 454 :—

“It is quite impossible to lay down any general rule as to the 
circumstances which will induce the Court to open a decree of
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foreclosure ; but this I must observe, that the Court has a very 
strong inclination to give assistance to a mortgagor if he applies 
promptly and the Court has the means of giving the mortgagee 
immediate payment: and perhaps that is the only clue which the 
Court has to guide it.”

For instances showing under what circumstances a mortgagor 
has been allowed in to redeem after final order reference may 
lté made, in addition to the cases already referred to, to the fol
lowing :—

Sanity v. Edwards (1827), 4 Russ. 124, 38 E.R. 752 ; Jones v. 
Cruwiekê (1839), I Sim. 304, 59 E.R. 374; Ford v. 1 Yost, II 
(1847), 6 Hare 229, 67 E.R. 1151 ; 2 Ph. 591, 41 E.R. 1071 ; Patch 
y.Ward (1867), L.R. 3 Ch. 203, 16 W.R. 441; Ingham v. Suther
land (1891), 63 L.T. 614; Beaton v. Boulton, [1891] W. N. 30; 
Trinity College v. Hill (1884), 10 A.R. (Ont.) 99; Scottish 
American Investment Co. v. Brewer (1901 ), 2 O.L.R. 369 ; Dover- 
court Land Co. v. Dunvegan Heights Land Co. (1920), 47 O.L.R. 
105; Credit Fonder v. RedeUope (1919), 46 I).L.R. 225.

But, although the order of foreclosure is not final for all pur
poses, the mortgagee has a right, after the final order to deal 
with the property as his own and on being redeemed is entitled 
to l>e repaid all money bona fide expended on the faith of the 
final order. Thornhill v. Hanning supra.

The authorities so far referred to relate to mortgage proceed
ings not under the Land Titles Act, but it was decided in 
Williams v. Box (1910), 44 Can. S.C.R. 1, in construing the 
Manitoba Real Property Act that the Court has jurisdiction to 
open up foreclosure proceedings in respect of mortgages fore
closed under the sections of that Act, corresponding to sec. 62 
(a) of the Alberta Act, ch. 24, 1906 (under which the proceed
ings for foreclosure in question in this action were taken) not
withstanding the issue of a certificate of title in the same manner 
and upon the same grounds as in the case of ordinary mortgages, 
at all events where rights of a third party holding the status of 
a bona fide purchaser for value have not intervened.

The jurisdiction of the Manitoba Court over the redemption of 
mortgages is not given in the same terms as in the Alberta Act, 
but 1 think it is more clearly expressed in the latter than in the 
Manitoba Act. By virtue of sec. 62, proceedings to redeem any 
land from a mortgage or encumbrance may be taken in the 
Supreme Court, and under sec. 116 authority is given to a Judge 
to direct the cancellation or substitution of the certificate of title, 
bo that where there is the right given to redeem, the Court has 
authority to revest the property in the mortgagor to make his 
right effective.

The setting aside of the final order and the certificate of title 
to the mortgagee are not, I think, essential to the right to redeem.
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The point was discussed in Thornhill v. Manning, supra, and 11n- 
judgment in Ford v. Wa&tell, supra, adopted that the extension 
of time is something collateral to the order, the order rencu-is 
the same order notwithstanding the time is extended to a future 
day.

My eonelusion is that if such facts existed at the date of tin- 
tender as the Court in its discretion will decide entitled the 
plaintiff to redeem the defendant erred in refusing to he re- 
deemed and to recover the property upon payment of the amount 
owing. The plaintiff's rights were then established and if by 
the defendant afterwards transferring the property to a third 
person the plaintiff lost his right to follow the land as I assume 
he did, it seems to lie plain equity that the defendant should 
compensate the plaintiff for his loss. And 1 think it is immater
ial whether on the statement of claim that loss is called 
“damages” or any other term which comprehend the loss. Re
ference should be made to the amendment, to the Land Titles 
Act by the insertion of see. 62b by eh. 37, see. 4, 1919, which was 
passed la*fore the commencement of this action hut after the 
denial by the defendant of the plaintiff's claim to redeem and 
after the transfer of the land by the defendant to Brown.

Notwithstanding the general terms of this new section. 1 can
not see that it detracts from the right of the mortgagor to re
deem ; the effect which it gives to an order for foreclosure i' <uh- 
stantially the same as that given hv see. 62a (16) previously in 
force so far as the mortgagor is affected, hut it makes a material 
change so far as the mortgagee is affected by providing that tin- 
order shall operate as satisfaction of the debt. Apparently, 
this amendment was made in consequence of the decision in 
Mutual Life Assurance Co. v. Douglas (1918), 44 D.L.Ii. 115, 57 
Can. S.C.R. 243. If the mortgagor’s right to redeem after fore
closure is dependent upon the existence of the debt it would, no 
doubt, be affected by the amendment, hut 1 do not understand 
from the authorities that the right to redeem is so dependent. 
Even if his interpretation of the amendment is erroneous I think 
that it does not operate to bar the plaintiff’s remedy which be
came complete at the latest upon the transfer of the property 
by the defendant in 1918. see Smith v. Upper Canada College 
(1920), 57 D.L.R. 648, 61 Can. S.C.R. 413.

For the reasons stated I would allow the appeal, set aside the 
order appealed from and restore the Master's order. Under the 
rather peculiar circumstances of this appeal, which decides ques
tions of law at the beginning rather than at the end of the action, 
1 think it can be fairly treated as a step in the action. It is not 
yet determined which party will succeed and I would make the 
costs of this appeal and of the appeal to Simmons, J. costs in the 
action. Judgment accordinghj.
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SISTERS OF CHARITY OF ROCKINGHAM v. THE KING. Imp.
Judicial Committee of the Privy Council, Lords Buck-master, Atkinson, pc 

Sumner and Parmoor. June 29, 1922. r,v*
Expropriation (filIIE—165)—Several parcels of land—Expropriation

OF ONE PARCEL FOR PUBLIC WORK—RIGHT OF OWNER TO RECOVER 
DAMAGES FOR IN.IVRIOVN AFFECTION OF OTHER PARCELS—EXPROP
RIATION Act R.S.C. 1906. ch. 143 secs. 15, 22, 26, 27—English 
Railways Clauses and Lands Clauses Acts—Application and 
CONSTRUCTION.

Where several parcels of land owned by the same person are 
so near to each other, and so situated that the possession and 
control of each gives an enhanced value to all of them, and one 
of such parcels is expropriated by the Crown for the construction 
of public works, the owner is entitled to compensation for in
jurious affection to the lands not taken, but which are damaged 
by the proposed works, the fact that other lands are comprised 
in the scheme in addition to the lands taken from the claimant 
does not deprive him of his right to compensation, but this fact 
will be taken into consideration in fixing the amount of damage.

\Holditch v. Canadian Horthxrn Ontario R. Co., 27 D.L.R. 14,
[1916] 1 A.C. 636; Cowper Essex v. Acton Local Board (1889), 14 
A|ip. Cas. 153; Rtckct v. Metropolitan R. Co. (1867). L.R. 2 H.L.
175; Re Stockport etc. R. Co. (1864), 33 L.J. (Q.B.I 251; applied: 
Hammersmith and City R. Co. v. Brand (1869), L.R. 4 H.L. 171 ;
City of Olasgoxc. Union R. Co. v. Hunter (1870), L.R. 2 H.L. Sc. 78, 
distinguished.]

Appeal by claimants from the judgment of the Supreme 
Court of Canada, affirming the decision of the Exchequer Court 
of Canada (1919), 4(i D.L.R. 219, 18 Can. Ex. 985. Reversed.

The judgment of the Hoard was delivered by
Lord Parmoor;—This appeal raises an important point as to 

the right of the appellants to claim compensation on the ground 
that a portion of their property, which has not been taken for 
the construction of *“s works, has been “injuriously affect
ed" by the construction of a railway shunting yard, which in 
part extends over lands which have been taken from them under 
statutory powers. The material facts may be shortly stated.
The property of the appellants, prior to the expropriation of 
any part thereof, on March 7, 1913, by the Minister of Rail
ways and Canals for the Dominion, consisted of lands situated 
on the east and west side of a public road which had been in 
existence from time immemorial, and of a railway which was 
originally constructed from 1850 to 1854. The lands exprop
riated were situated entirely on the east side of the railway, in 
and on the margin of Bedford Basin, which constituted part of 
the public harbour of Halifax. These lands consisted of two 
small promontories. The appellants have been paid the value 
of the lands taken, and have been compensated for all con- 

14—67 D.L.R.
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sequential damage, other than damage to their lands on the 
west side of the railway. These are the lands which are alleged 
to have been “injuriously affected.” but the claim of the appel
lants has been disallowed both in the Exchequer Court ami in 
the Supreme Court of Canada. Considerable buildings Imre 
been erected on the lands on the west side of the railway f< r 
educational and charitable objects by the appellants, who are 
a religious order incorporated by an Act of Parliament of Nova 
Scotia. It is not necessary, however, to describe these buildings 
in any detail. Their size and cost are not material to the only 
question before their Lordships, which is whether the appellants 
have a right to make any claim for compensation beyond that 
already allowed.

In the Courts below, and in their petition of right, the appel
lants further based their claim to compensation partly on a 
right of way which they alleged to exist over the railway be
tween their property situated on the east side of the railway ami 
that situated on the west side. Their Lordships give no opinion 
whether such a right could be established across the railway, 
and all documents which might have proved the conditions, which 
existed when the railway was made, have been lost. In the 
opinion of their Lordships there was no evidence of sufficient 
adverse user, and no ground for disturbing the findings oil this 
point in the Courts below. So far as the claim for compensa 
tion has been based on the existence of this right, it cannot be 
maintained, and in the further consideration of the case it will 
be assumed that no such right exists, and that the lands on 
the east, and west side of t^e railway are severed by the railway 
track. The appellants further claimed that although the har
bour of Halifax, of which Bedford Basin is a part, is a public 
harbour, within the meaning of the schedule of the British 
North America Act, 1867, yet that the appellants having con
structed, on a portion of the bed of the harbour, a wharf and 
au esplanade, at which goods and provisions were landed for the 
use of the school, wfith the assent and license of the Crown, 
such assent and license had under the circumstances become ir
revocable, and that they w’ere entitled for the purposes of com
pensation to regard the bed of the harbour underlying the 
wharf and esplanade as their property. This claim, however, 
does not appear to have been pressed at the hearing in the Ex 
chequer Court, and during the hearing of the appeal their 
Lordships intimated that it could not be maintained.

Compensation claims are statutory and depend on statutory
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provisions. No' owner of lands expropriated by statute for 
public purposes is entitled to compensation, either for the value 
of land taken, or for damage, on the ground that his land is 
“injuriously affected,” unless he can establish a statutory right. 
The claim, therefore, of the appellants, if any, must he found 
in a Canadian statute. The Judge, in the Exchequer Court, 
states that the Canadian Courts have followed the decisions in 
the English Courts under the Lands Clauses Act, ch. 18 and 
that he thinks that he is bound by the English decisions. This 
statement of the Judge was not questioned in the Supreme Court 
of Canada, or at the hearing before their Lordships. In the 
ease of Ilolditch v. Canadian Northern Ontario Had way Co., 
27 D.L.R. 14, 20 C.R.C. 101, [1916] 1 A.C. 536, it is clear that 
the decision of their Lordships was based on the principle of 
English decisions, and that there was a special reference to the 
ease of Cowper Essex v. Acton Local Board (1889), 14 
App. Cas. 153. Their Lordships have applied the English de
cisions, so far as they are applicable, in the construction of 
the Canadian statute.

The Canadian statute gives exclusive jurisdiction to the Ex
chequer Court to hear and determine every claim against the 
Crown, either for property taken for any public purpose or 
for damage to property ‘‘injuriously affected by the construc
tion of any public work.” The words ‘‘injuriously 
affected by the construction of any public work” are to be 
found in secs. 22, 26, 27, of the same statute. In sec. 15 the 
words are “damages occasioned by the construction of any 
public work,” but this section is not applicable to the circum
stances of the present appeal, its object being to authorize agree
ments between a claimant and the Minister. There are sections 
in the English Railways Clauses and Lands Clauses Acts which 
do nut appear in the Canadian Act, but the words “injurious
ly affected by the construction of any public work” are to be 
lound m sec. 6 of the Railways Clauses Consolidation Act, 1845, 
ch. 2U and substantially similar words arc to be found in sec. 
bti of the Lands Clauses Act, 1845, eh. 18. Section 6 of the 
Railways Act enacts that the company shall make to the own
ers, . . . interested in any lands taken or used fur the 
purposes of the railway, or injuriously affected by the cou
su uctiou thereof, full compensation lor the value of the lauds 
so takeu or used, and for all damage sustained by such own
ers, ... by reason of the exercise as regards such lauds, 
of statutory powers vested in the company. The latter portion
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of this section is not to be found in the Canadian statute.
Section 68 of the Lands Clauses Act begins, 4 4 If any Party 

shall bo entitled to any Compensation in respect of any Lands or 
of any Interest therein which shall have been taken for or in 
juriously affected by the execution of the Works.” There is 
some doubt on the English decisions whether sec. 68 alone would 
give a right to compensation for the injurious affection of lauds 
by the execution of public works, or whether such section should 
be regarded as a procedure section, but this distinction is not 
of importance in considering the Canadian statute. Lord 
Chelmsford, in Ricket v. Metropolitan R. Co. (1867), L.R. 2 
ILL. 175, 36 LJ. (Q.B.) ‘205, 15 W.R. 937, after referring to see. 
68 of the Lands Clauses Act, and sec. 6 of the Railways Claim 
Act, says, “There appears to be no difference in the language 
of the 68th section of the former Act and the 6th section of 
the later Act.” The real questions, however, to be determined 
in the present appeal are whether under the special circum-tan
ces of the case, the appellants can maintain a claim for damage 
to their property on the west side of the railway, on the ground 
that it has been injuriously affected by the construction of a 
public work over the two promontories, and, if so, what is tin- 
principle to be applied in assessing the amount. The actual 
amount, if any, is for the decision of the Exchequer Court, and 
cannot be raised before their Lordships.

If the railway shunting yard, of which complaint has 
made, had been constructed on land, no part of which had 
expropriated from the appellants, the appellants would not 
been entitled to claim compensation, although, in fact, 
construction had seriously depreciated the value of their pro
perty on the west side of the railway. Where no land of the 
same owner has been taken, the words “injuriously affected” 
only include damage or loss, which would have been actionable 
but for statutory powers, and such damage or loss must be 
occasioned by the construction of the authorised works, as dis
tinct from their user. These limitations were adopted in a 
series of early English cases, and confirmed in the House of 
Lords in the case of Hammersmith and City Railu'ay Co. v. 
Brand (1869;, L.R. 4 H.L. 171, 38 L.J. (Q.B.) 265, 18 W.R. 12. 
Lord Cairns dissented from this interpretation of the statutory 
right to compensation, but the decision in this case states the 
principle to be applied in English law. It is authoritative, and 
cannot be altered without fresh legislation. If, therefore, the 
land taken for the shunting yard had belonged wholly to some

il
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owner other than the appellants, the appellants could not have 
claimed compensation on the ground that their property on 
the east side of the railway had been “injuriously affected”; 
hut part of the land so taken was the property of the appellants, 
ami it is on this ground that the appellants base their claim to 
compensation.

The first of the reported English decisions which deals with 
thf question of injuriously affecting lands by the construction 
of public works, where the mischief of which complaint is made, 
is caused by what is done on lands taken from the same owner, 
is He Stockport, etc. K. Co. (1864), 33 L.J. (Q.B.) 251. This 
decision has been considered in a number of subsequent cases. 
For a time it gave rise to considerable difference of judicial 
opinion, but the law as applied by Crompton, J. has been twice 
considered, and approved in the House of Lords, Hue clench v. 
Metropolitan Hoard of ^Yorks (1872), 5 ILL. 418, 41 L.J. (Ex.) 
137. and Cowper Essex v. Local Hoard of Acton, supra. In 
the Stockport case, a company had taken land, the property of 
L.. and proposed to make their railway so clo.se to a cotton mill 
belonging to him. that, by reason of the proximity of the rail
way, and the danger of fire from trains using the line, the buil
ding could only lie insured at an increased premium ami was 
rendered of less salable value. Crompton, J. states the principle 
as follows at p. 253

“Where the damage is occasioned by what is done upon other 
land which the company have purchased, and such damage 
would not have been actionable as against the original proprie
tor. as in the case of the sinking of a well and causing the ab
straction of water by percolation, the company have a right to 
say. * We had done what we had a right to do as proprietors, 
and do not require the protection of any act of parliament; we 
therefore have not injured you by virtue of the provisions of 
the act; no cause of action has been taken away from you by 
the act.’ Where, however, the mischief is caused by what is 
done on the land taken, the party seeking compensation has a 
right to say, ‘It is by the act of parliament, and the act of 
parliament only, that you have done the acts which have caused 
the damage; without the act of parliament everything you have 
done, and are about to do, in the making and using the railway 
would have been illegal and actionable, and is therefore matter 
for compensation according to the rule in question.’ ”

The rule to which Crompton, J. refers is that an owner is not 
entitled to compensation, except for matters, which, but for
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statutory powers, would have given a right to action, and lie 
brings the ease before him within this rule. Tn assessing the 
amount of compensation due to an owner of lands for damage, 
caused by the construction of works on other land taken from 
him, Crompton, J. justified the inclusion of mischief which arises 
both in the making and using of the railway, on the ground 
that but for the Act of Parliament both the making ami Un- 
using of the railway would have been illegal, and that he was 
only applying the general principle already established to the 
circumstances of the case before him.

The principle stated by Crompton, J. in the Stockport case 
was considered in Buecleueh v. Metropolitan Board of Works, 
supra, and a distinction was drawn between that case ami the 
cases of the Hammersmith and City R. Co. v. Brand, and C//i/ 
of Glasgow Union R. Co. v. Hunter (1870), L.R. 2 H.L. Sr. 7< 
Lord Chelmsford at p. 458 (5 H.L.) referring to these rases, 
says:—

“In neither of these eases was any land taken by the railway 
company connected with the lands which were alleged to have 
been so injured, and the claim for compensation was for damage 
caused by the use, and not by the construction of the railway. 
But if in each of the cases lands of the parties had been taken 
for the railway, I do not see why a claim for compensation in 
respect of injury to adjoining premises might not have been 
successfully made on account of their probable depreciation by 
reason of vibration, or smoke or noise, occasioned by passing 
trains.*1

If this decision is applied to the circumstances of the present 
appeal, it would, in the opinion of their Lordships sanction 
a claim to compensation for the probable or apprehended use of 
the two promontories as part of a railway shunting yard. No 
doubt a difficulty arises in the assessment of amount where the 
mischief complained of arises, not only on the land which has 
been taken from the appellants, but also on land over which 
they had no ownership claim; but this is no reason for refusing 
to entertain a claim, so far as the damage claimed can be shewn 
to arise from the apprehended legal use of the lands taken from 
them.

The subsequent case of Cowpcr Essex v. Local Board of Ac
ton, supra, cannot be differentiated from the case under appeal. 
It accepts the decision of Crompton, J. as an accurate 
exposition of English compensation law. When this case was 
before the Court of Appeal, it was held that the intervention of
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a railway, which was wholly the property of the railway com
pany and in which the claimant seeking compensation had no 
interest, made a valid distinction from the Stockport case, and 
that that case ought not to lie extended. The Master of the 
Rolls further expressed an opinion that the Stockport case was 
in itself wholly wrong. When the case came before the House 
of Lords, the principle of the Stockport case was confirmed and 
approved, Lord Macnaghten saying, that, in his opinion, it 
had stood the test of criticism, that in practice he believed it 
had always been followed, and that it was perfectly right. As 
in this case the land taken was separated from the lands al
leged to be injuriously affected by a railway, and there is no 
evidence that there was any right of way over the railway 
between the lands of the same owner on either side. It was 
held, however, to be sufficient that the lands taken and the lands 
alleged to be injuriously affected, were held by the same owner 
under such conditions that the unity of ownership conduced to 
the advantage of the property being comprised in one holding. 
Lord Watson, after referring to previous cases says at p. 166: — 
“It appears to me to be the result of these authorities, which 
are binding upon this House, that a proprietor is entitled to 
compensation for depreciation of the value of his other lands, 
in so far as such depreciation is due to the anticipated legal 
use of works to be constructed upon the land which has been 
taken from him under compulsory powers.”

In a further passage Lord Watson says at p. 167:—‘‘I am 
prepared to hold, where several pieces of land, owned by the 
same person, are so near to each other, and so situated that the 
possession and control of each gives an enhanced value to all of 
them, they are lands held together within the meaning of the 
Act, so that if one piece is compulsorily taken, and converted 
to uses which depreciate the value of the rest, the owner has a 
right to compensation.”

In the same case the Lord Chancellor says that where the 
future use of the part of a proprietor’s land taken from him 
may damage the remainder, then such damage may be injur
iously affecting the proprietor’s other lands, though it would 
not be injurious affection of the land of neighbouring proprie
tors, from whom nothing has been taken for the purpose of the 
intended works. Applying then the principle of this decision 
to the case under appeal, it is clear that the possession and con
trol of the two promontories did give an enhanced value to the 
land of the same owners on the west side of the railway, and
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that ho far as the depreciation of the value of the lands on the 
west side of the railway is due to the anticipated legal use of 
works which may lie constructed over the two promontories, the 
appellants are in the position of owners whose land has been 
injuriously affected by the construction of public works. It 
appears that before the hearing of the case the railway shunt ing 
yard had been laid out, and that the actual use of the bind 
comprised in the two promontories was inconsiderable. In the 
opinion of their Lordships, however, actual user at the time, 
when the compensation case is heard is not the basis on which 
the amount of compensation should be assessed. It may be that 
at the time when the compensation case is heard no works have 
been constructed, and in any case the appellants are entitled 
to claim compensation, which must be claimed once for all, for 
depreciation in the value of their lands on the west side of the 
railway, in so far as such depreciation is due to the anticipated 
legal use of authorised works which may be constructed upon the 
two promontories. The limitation of the amount of compensa
tion to the anticipated construction of authorised works upon 
lands actually taken from the appellants has a special import
ance in a case like the present, where the shunting yard lias 
l>een largely laid out on land which has not been taken from the 
appellants, and which has never been part of their property. 
This limitation, which is plainly expressed in all the leading 
English decisions, is again restated in Horton v. Col icy n llnii, 
and Colwyn Urban District Council, [1908] 1 K.13. .‘127, 77 L-l. 
(K.B.) 215, in which it was held that as the acts of user, the con
templation of which caused the depreciation, would be done on 
lands not the property of the claimant, the claimant was not 
entitled to any compensation. The problem of applying the 
above principles in a case where the mischief complained of has 
arisen partly on lands taken from the claimants, and partly 
on other lands outside their property, can only be settled by a 
consideration of all the circumstances in a particular case. 
Clearly in this case the appellants are entitled to a less amount 
of compensation than if all the lands taken in the laying out 
of the shunting yard had belonged to them, but on the other 
hand, the fact that other lands are comprised in the scheme 
in addition to the lands taken from the appellants, does not 
deprive the appellants of their right to compensation, so long 
as their claim is not extended beyond mischief which «risen 
from t>.e apprehended legal user of the two promontories of a 
railway shunting yard.
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It is not possible on the information available before their 
Lordships to give further assistance on the assessment of the 
amount of compensation due to the appellants.

Their Lordships will humbly advise llis Majesty that the 
judgments of the Exchequer Court ami the Supreme Court of 
Canada should be reversed, and that the case be remitted to the 
Exchequer Court, and that the costs of this appeal and in the 
Courts below be paid by the respondent.

Judgment accordingly.

NHKKLIM'K v. GRAND THI NK R. Co.
Ontario Supreme Court, Middleton, J. December ti, li)H.

Costs ($ 1—14)—Money advanced as security cor costs ok appeal— 
Not the property ok the appellant—Dismissal ok appeal— 
Motion for payment out—Application ok funds pvt up kor 
security.

Moneys pledged as security for an appellant to prosecute an 
appeal which is unsuccessful, are answerable only for the costs of 
such appeal, the same having been advanced for that limited pur- 
IKise only.

[McKenzie v. Kittridge (1881), 1 C.L.T. 110, followed; In re 
Buckwell ft Berkeley, [1902] 2 Ch. 696, referred to; see also Sher
lock v. (hand Trunk R. Co. (1920), 64 D.L.R. 624.]

Motion by defendants for payment out of Court of money paid 
in as security on an appeal to the Supreme Court of Canada 
which proved unsuccessful, and of $100 paid in by defendants 
with their defence, their liability being admitted to that extent.

IV. S. Walton, for plaintiff.
II. A. Harrison, for defendants.
Middleton, .1.:—The $500 put up as security upon 

the appeal to the Supreme Court of Canada was not the 
property of the plaintiff, but of some of lier friends, placed in 
her solicitor’s hands to enable security to be given. It is ad
mitted that the costs of the appeal to the Supreme Court must 
l»e paid out of it, and this includes not only the costs taxed in 
the Supreme Court but the costs of the order allowing the appeal, 
which were taxed at $20.

The balance of this money is not answerable to the defend
ants' claim for costs. Had the money been lent to the plaintiff 
so that she might lie in funds, the case would lie different; hut 
this was, as I understand the facts, merely pledged as security 
for the limited purpose; and, when that purpose is answered, 
it then remains the property of the original owners. This is in 
accordance with McKenzie v. Kittridge (1881), 1 C.L.T. 110, 
a ease which has been more than once followed, and is not in 
conflict with In re Buckwell rf- Berkeley, |1902| 2 Cli. 596, which 
deals with a widely different question.
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The $100 is in a different position. This may be applied 
on the defendants’ costs in the Court below.

No costs of this motion.

RK KMMONK.
Manitoba King's Bench, Prendergast, J. April 25, 1922. 

Infants (SIC—11)—Custody of—Parent’s right to—Conduct and cir
cumstances OF PARENT NO BAR TO CLAIM—MEDICAL EVIDENTE 
SHEWING REMOVAL FROM PRESENT KEEPER DETRIMENTAL TO CHI I I)'n 
WELFARE.

Although there is nothing in a father’s conduct or circumstanc es 
that is a bar to his claim to the custody of his infant child, tlic 
Court will refuse his application where it is evident on the medical 
evidence that the child’s welfare requires that it be left with its 
present keeper.

Application of father for the custody of his infant child 
detained by its maternal grandmother. Application refused.

P. C. Locke, for applicant ; H. A. Bergman, for respondent.
Prendergast, J. The applicant claims the custody of his 

infant child detained by the maternal grandmother Mrs. (irna 
Magnusson.

The applicant, who is thirty-three years old, came here from 
England in 1909 and is a printer by trade. In 1917, he was 
married to Sarah Magnusson, the respondent’s daughter, who 
had just come back from the Ninette Sanitorium where she had 
been as a tubercular patient. After the marriage, the two first 
lived for one month with the bride’s parents, Mr. and Mrs. 
Magnusson, and then in the Coronado Apartments for about :t 
months, when she was seized with illness made more severe by 
advanced pregnancy and was taken to the General Hospital 
where she remained for 2 weeks. From the hospital she went 
with her husband to her parent’s home where she was nursed 
for another month, and then returned to the Coronado Apart
ments.

In May, she was again taken to the hospital where she gave 
birth to the child in question and stayed about 10 days, after 
which she spent another 10 days with her parents, during which 
time the applicant, who had given up the Coronado Apartments, 
was looking for new lodgings, which he eventually fourni on 
Toronto St. and where they then settled.

But Mrs. Emmons’ health, which had been very bad before 
the baby’s birth and was very much worse after, continued 
to fail so that she could no longer be left alone when her hus
band was out working ; so they both went to live again with 
the Magnussons on September 15, 1917. Mrs. Emmons, whose



67 D.L.R.] Dominion Law Reports.

illness was tuberculosis, then rapidly got worse from day to 
day, and she died at her parent’s home January 3, 1918.

The applicant, after his wife’s death, continued to live with 
his parents-in-law for about 6 weeks and then moved to a part Re- Emmons. 
of the city where he was nearer those with whom he was as- rr,M,rll„, 
sociated in his work. >■

As to the child, she has been in the custody of the respondent 
ever since she was a few days old, the unfortunate young moth
er never having been able to take care of her.

All the witnesses who had an opportunity to judge, speak 
most highly of the Magnusson home. Dr. Bjornson, who has 
visited it for over fifteen years, says that it is “a specially 
healthy home, both physically and morally.”

The Magnusson family is eomposed of the father, fifty years 
old, who has permanent employment as a carpenter in the Win
nipeg Electric Railway shops and earns $185 a month, the 
mother, the respondent, who is forty-seven and seems quite ac
tive and healthy; three boys, one of whom earns $200 a month 
with the C.P.R. and contributes to the general upkeep; and 
one grown-up daughter.

The house where they have lived lor 5 years is a fully modern 
eight-roomed house.

The applicant’s home, situate in St. James, is no doubt in 
every way a very much less pretentious building, but still quite 
sufficient I am sure to properly bring up a child in, there having 
been, during an adjournment of the case, a baek-kitehen added 
to the body of the house and a sanitary closet installed in the 
basement.

The applicant was remarried a year after the death of his 
first wife to a young widow 26 years old, who has had no chil
dren, but says she had experience in taking care of the children 
of some relatives. She had been a widow only 4 weeks when 
she married again, but states that her first marriage had been 
particularly unhappy.

When the applicant's first wife died, he was earning $l(i a 
week. Two years ago he was making $20 a week, and he says 
he is now earning $35 a week and at times $40, as a printer at 
Eaton’s with whom he had been 4 years, which seems in itself 
to convey a certificate of efficiency and steadiness.

The applicant paid Mrs. Magnusson $3.50 a week for the 
child's keep from the time he left her place up to January 
1919, when, having remarried he asked to take away the child, 
which the respondent refused, adding that he need not pay
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anything more for its keep.
It appears that after January, 1919, the applicant was again 

at the Magnueons two or three times and that his relations with 
Re Emmons, the family were always cordial enough, except once when lie 
prenderwt. brought up again the subject of taking the child away and 

1• there was a violent quarrel with the daughter.
The ground, however, upon which the respondent bases her 

refusal is that the change would be highly detrimental to the 
child owing to its peculiar condition of health, a view that is 
supported by Drs. Bjornson, Halldorson and Chowan, while 
Dr. Young states that the child is healthy and normal.

A consideration which imposes itself, however, is that while 
Dr. Young saw the child but once, which was for the purpose 
of testifying in this action, both Drs. Bjornson and Halldorson 
have treated the deceased mother and have been visiting the 
Magnussons all along, one as the family physician and the 
other special attendant on the child.

Dr. Halldorson, who specialises in tuberculosis and diseases 
of the lungs, treated the deceased Mrs. Emmons, who was tuber
cular as stated, and has been attending to this child ever since. 
He says:—“The infection is in the child. .She is infected with 
tuberculosis. It is in her lymphatic glands and one examination 
will not reveal it—She was born when her mother was in the 
last stages of the disease—I have been treating this child ever 
since. Her temperament is nervous and irritable, and as soon 
as she is upset mentally, she loses appetite and she gets run 
down. She has frequent fever spells and night sweats when 
the treatment is left off. It has to be kept down all the time. 
She has to be attended to and probably will have until grown 
up ... 1 think a change would be detrimental. It is all 
we could do to keep her as she is, and if her care is changed 
either on the keepers’ or on the physicians’ side, it would he 
detrimental of course . . . The grandmother has studied 
this child since she was born. It is sure that if it were not 
for the unusual care that the grandmother has given her, she 
would be dead today. The care of the grandmother is essential. 
As she develops, she will develop a greater immunity. But un
til she is eight and a half years or so, the care of the grand
mother will be essential especially from her knowledge of the 
child’s needs and disposition ... If the second wife were 
middle-aged and a graduate nurse and they were with money, 
it would make a difference; although there is the question of 
affection still. But as it is, it would be detrimental to move 
her to any place where the grandmother was not.”
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Dr. Bjonmon, who delivered the mother of this child, says 
that the latter was weak from the first, owing to inanition or 
malnutrition as the mother was unable to nourish her and that 
the outlook was not by any means good at the start. He says:—

“The grandmother took the baby over and it required very 
much more than the usual care . . .The child’s condition 
is now comparatively good . . . She is decidedly of nervous 
disposition. If she were taken now from her present home and 
put amongst strangers, I think the change would be very detri
mental to the child’s health—certainly it would not be safe.”

Dr. Gorden Chowan, a specialist in diseases of children, who 
has been at the Magnusson home several times before in attend
ance on the daughter, made a special examination of the child 
for the purpose of the trial. He says that he tried, with the aid 
of the grandmother, to bring the child to him and that she 
screamed, kicked and struggled so that he was unable to either 
apply the stethoscope properly to her chest or take her tem
perature. He said he had no hesitation in saying that she is of 
very high-strung and extremely nervous temperament. He 
said

Man.

K.B.

Rk Emmons.

I'reiidergasl,
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“All children of tuberculous mothers have a bad outlook; it is 
unusual for them to live beyond five or six years. I do not 
think she would be as much hurt by a change later on because 
she would be more amenable to reason ; but now, it would have 
an injurious effect,—for how long I cannot say ... A 
change with a child of this temperament might cause a perma
nent effect. It might—that is all I have to say. I do not go 
further than that.”

On the other hand, Dr. Young, who has apparently made a 
special study of tubercular diseases, examined the child between 
two sittings of the trial and said 

“I found that the child appeared robust and quite healthy. 
She was of good average weight. I examined all the organs 
and found them healthy. Temperature was normal. There 
was no evidence of disease either external of internal. She 
was quite normal. I found no indication of tubercular trouble, 
either past of present. Dr. Iialldorson was also present. They 
described a state of nervousness about Christmas, which was na
tural enough in children and could be explained. The pulse 
was a little fast on account of the excitement due to the examina
tion but the temperature was normal. The child was quite 
tractable . . . The grandmother was there and she was 
holding the child or assisting me in every way. They undressed
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it as I was there . . . The temperature was taken uml 'r 
the arm or in the groin, I am not sure, but it was external 
temperature. The thermometer was left there approximately 
two minutes. Dr. Halldorson did it and I observed him. As to 
trying to take the temperature and the child breaking the ther
mometer, I do not remember that. The child was comparatively 
calm. It would whimper and then be more or less interested 
in what was going on and be quiet. Well, she did as a normal 
child would do. I did not examine or gather sputum. Taking 
Dr. Halldorson’s answers here and the information given me 
together with my examination, I would say I am perfectly justi
fied in coming to the conclusion that I have ... I thought 
the child was a credit in every way to those keeping it and 
had a good home in every way . . . The child may he 
upset by being taken away to a new home for a few days. ’ ’

It is true that Dr. Chowan did not have any better although 
he apparently had as good an opportunity as Dr. Young to 
judge of the child’s condition. But I think that Drs. Ilalldursmi 
and Bjornson were in the best position to judge, having Imtli 
attended the dying mother, and being so familiar with the fam
ily history. 1 consider particularly worthy of consideration 
Dr. Halldorson's statement that the tubercular infection is in 
the child’s glands and that one examination would not reveal 
it.

There is nothing shewn in the applicant’s conduct or circum
stances that is a bar to his claim ; but on the medical evidence, 1 
am of opinion, although perhaps after a momentary hesitation, 
that the child's welfare requires that it be left with its present 
keeper.

Provision should, however, be made in the order takeu out. 
that the applicant have every reasonable opportunity to visit 
his child and keep alive in her the affectionate sentiments which 
she should have for her father.

The application will be dismissed without costs.
Application dimiiestd.

ASHTON T. POWERS.
Ontario Supreme Court, Middleton, J. December 12, 1221.

Companies ($ 1VU—105)—By-laws—Amendments thereto—Notice up 
meeting—Provision in by-laws for same—“Seven clear days” 
—Validity or notice—Injunction restraining the uoldim. ur 
meeting.

When a notice of u meeting is required by statute to be delivered 
bo many days “at least" betore the noldiug thereof, the time must tie 
reckoned excluding both the day ot delivery, anti the day ot the 
meeting.
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[Regina v. Justices of Shropshire (1838), 8 Ad. & El. 173, 112
E.R. 803, followed. See Annotation Company Law of Canada, 63
D.L.R. L]

Motion by the plaintiff for an injunction restraining the hold
ing of a meeting of a company pursuant to a notice. The cir
cumstances under which the notice was given are fully set out 
in the judgment.

G. II. Kilmer, K.C., for defendant.
Middleton, J.i—This is a motion by the plaintiff for 

an injunction restraining the holding of a meeting of the 
company pursuant to a notice given in circumstances to 
he mentioned. The individual defendants had not been served 
with the writ of summons or notified of this motion, hut the 
defendant company appeared voluntarily, fearing that a motion 
might he made for an ex parte injunction.

The by-laws of the company provide that notice of the time 
and place of the holding of the annual or general meeting of 
the company must lie given at least 10 days previous thereto, 
by delivering the same by mail or otherwise duly addressed to 
each shareholder at least 15 days previous to the meeting.

It is said that the directors passed an amending by-law sub
stituting 7 days in place of 10 days and 15 days mentioned 
in this original by-law ; this amending by-law' was passed on the 
25th November, 1921, and was sent to the Provincial Secretary 
by mail and received by him on the 9th December.

Under the charter of the company it is expressly provided 
that the by-laws of the company or amendments thereto, from 
time to time, shall not lie valid or acted upon until the same 
in duplicate, certified by the president and secretary, with the 
seal of the company, have been filed in the office of the Provincial 
Secretary.

The notice in question is said to have been mailed to the 
shareholders on the 6th December, and the meeting is called 
for the 13th December.

The allegation is that this notice is not sufficient, and several 
grounds of attack are assigned. First, it is said that the amend
ing by-law could not be acted upon at the time the notice was 
mailed, because it had not been filed with the Provincial Secre
tary; second, that, even assuming that the amending by-law is 
operative, the notice is yet inadequate, as “at least 7 days” 
means 7 clear days, and from the 6th to the 13th is obviously 
only 6 clear days; thirdly, upon the same assumption, the notice 
is inadequate because the by-law must be read in conjunction 
with sec. 143 of the Ontario Companies Act, which provides 
that a notice or other document served by post by a corporation 
on a shareholder or member shall be deemed to he served at

223

Ont.

8.C.

Ashton 

Powers. 

Middleton, J.



224

Ont.

8.C.

Ashton

Middleton, J

Dominion Law Reports. [67 D.L.R.

the time when it would be delivered in the ordinary course of 
post. The by-law, it is said, does not provide that the notice 
shall be given by mailing at least 7 days previous to the meeting, 
but by delivering t 1 same at least 7 days previous to the meet
ing. The delivery i,/ registered mail is justified by see. 142. 
but the time of delivery is that indicated by sec. 143.

After careful consideration, I have come to the conclusion 
that all these contentions are well-founded, and that then- is 
no course open to me but to grant the injunction asked.

1 do not know that it will serve any useful purpose to discuss 
the first and third grounds, as the provisions of the law referred 
to appear to me to be too plain to admit of controversy.

With reference to the second ground, that the expression 
“at least” indicates that the days named must be clear days. 
I refer to what 1 regard as the leading ease upon the subject: 
Regina v. Justices of Shropshire (1838), 8 Ad. & El. 173, which 
decides that, where an act is required by statute to bo done so 
many days “at least” before a given event, the time must Ih* 
reckoned excluding both the day of the act and that of the 
event. This was a carefully considered decision of Lord Den
man, C.J., Littledale, J., Patterson, J., and Coleridge, J.

The Chief .Justice said: “We may regret the decision we 
have to pronounce in the particular instance; but it is much 
best not to shake a rule settled by former decisions.”

The learned Judges indicate that if the matter had not then 
been long-settled they might have arrived at a different con
clusion. I think it is better for me, on this question, to follow 
that which was regarded as a settled matter for one hundred 
years, and adopt the view which has been acted upon ever since. 
I do not think that any case since then has shaken this principle.

In the case referred to by Mr. Kilmer, Morell v. 1 Vihnoif 
(1870), 20 U.C.C.P. 378, this case and others were cited as 
deciding the precise point. It is true that, in dealing with the 
question then before the Court, an opposite conclusion was 
arrived at, but that was because the provisions of the statute 
which governed the matter then under consideration Imd this 
effect and overruled the earlier law. In none of the cases that 
I have found has there been more than an endeavour to get 
away from the settled law by reason of some statutory provision 
indicating that it was not to apply.

As this decision disposes of the whole subject-matter of the 
litigation, there is no reason why the action should continue; 
and I therefore direct that this motion be turned into a motion 
for judgment, and that there should be judgment against the 
company restraining the holding of the meeting. Inasmuch as
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the other defendants have not been served, no order should be B.C. 
made concerning them, and no costs should be awarded against 
them.

It would seem an absolutely unnecessary thing to serve 
these individual defendants now, for they will be in effect bound 
by the injunction awarded against the company.

WOOD GUNDY * CO. v. CITY OF VANCOUVER.
British Columbia Supreme Court, Macdonald, J. May 25, 1922. 

Guaranty (81—6)—Hospital debentures—Guaranty by municipal
CORPORATION—CONSTRUCTION OF DOCUMENT—INTENTION OF PAR
TIES—Payment—Rioiit of holder to be paid in United States
CURRENCY.

In construing the liability of a municipal corporation which 
sanctioned the issue and became surety for the due payment of 
the debentures and interest to the holders thereof, considera
tion must be taken of the construction of the document not only 
from the standpoint of the surety but also of the intention of the 
parties at the time when the debentures were issued and guaran
teed; and where it is evident that the intention was to guarantee 
payment at a bank in the place where the bonds were issued. The 
holder cannot, by presenting them for payment at a branch of 
such bank in the United States, compel payment in United States 
currency or its equivalent in Canadian currency, notwithstanding 
that the interest may be payable in the United States; the deben
tures not distinctly stating that the payment of the principal was 
to be made there.

Action to recover the sum of $4,400 alleged to be still due 
by defendant corporation under a guarantee given with respect 
to 37 debentures of the Vancouver General Hospital amounting 
to $37,000. Action dismissed.

G. E. Houtset, for plaintiff.
G. E. McCrossan, K.C., for defendant.
Macdonald, J. :—It appears that the Vancouver General Hos

pital in 1906, issued 60 debentures of $1,000 each, bearing in
terest at 414% per annum, and repayable, as to principal, on 
June 1, 1921. The power to borrow was only exercisable b„ the 
hospital, upon an issue of debentures being guaranteed by the 
City of Vancouver under the provisions of the Vancouver In
corporation Act and amending Act. The defendant corporation, 
by by-law, sanctioned such issue and became surety for the 
due payment of the debentures and interest to the holders there
of. The hospital covenanted, in each debenture, to pay the prin
cipal at maturity and, in the meantime, to pay interest on the 
principal sum to the bearer of every coupon for interest, 4 4 upon 
the same being ‘presented’ at the Bank of Montreal, Vancouver, 
or any branch of the Bank of Montreal in Toronto, Montreal, 

15—67 D.L.B.
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New York or London. Eng.” The obligation ereated by the 
dehentureR. was stated to lie subjeet to eonditions endorsed 
thereon. Conditions were not so endorsed but appeared alw-ve 
the execution of each debenture by the hospital ami included ;m 
averment that “the principal moneys and interest secured lu
tins debenture shall la1 payable at the Hank of Montreal.'1 The 
interest was duly paid from time to time and when the deben
tures matured, on June 1, 1921, the plaintiff presented the :17 
debentures, of which it was the holder, for payment, at the 
branch or agency of the Hank of Montreal in the City of New 
York. It sought payment of the principal of such deliertures 
in American funds, which was refused. Then plaintiff request
ed payment from the defendant, as guarantor of the deism 
tures. with a like result. It was then arranged that, except as 
to the difference of exchange between Canadian and Amei iv in 
funds, the plaintiff should accept payment in Canadian currency 
of the amount of such debentures. It now claims to be entitled 
to such difference amounting, on June 1, 1921, to $4.40(1. This 
involves consideration and construction of the document by 
which the defendant guarantees! the debenture*. The terms of 
the document should not only lie consideresl from the standpoint 
of a surety, but be governed by the intention of the parties, nt 
the time when the debentures were issued ami guaranteed. It 
ia clearly apparent that either for convenience, and perchance, 
to assist in their negotiation, the annual interest should Is- pay 
able, not only in Canada, but also in England and in the Vnited 
States.

A similar provision was not inserted as to payment of the 
principal, but it is contended that the plaintiff, and presumably 
all persons holding these debentures, had a right of déclina 
and could demand payment at the branch or agency of the Hank 
of Montreal in New York. In other words, the Vancouver 
General Hospital, or the defendant, as its guarantor, would lie 
expected to have funds available for payment at that place, not 
in the currency of the country, where the debentures were is
sued, but in American currency.

If the debenture distinctly stated, that the payment of prin
cipal was to he made in New York, then it might be successfully 
contended that such payment should be in money amounting to 
the requisite sum in the legal tender of the Vnited .States.

I might discuss, at length, the position taken by the plaintiff 
and the able arguments submitted by counsel, but I do not 
deem it necessary. I do not think the contention of plaintiff is
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tenable, that liability exists against the defendant, either in the °nt-
terms of the guarantee or based on the intention of the parties. g c.
If it had been in the contemplation of those interested in the 
issuance and sale of such debentures that, not only tin» interest, 
but the principal should be payable in New York, and in gold 
or American currency as distinct from Canadian currency, then 
the instrument, intended to create liability should have so stated.

While there is a principle that the debtor seeks the creditor, 
still this would be inapplicable under the circumstances, and as 
against the defendant under its guarantee. It provided for 
payment only in the event of default by the Vancouver General 
Hospital for 40 days, and it was only on demand being made in 
writing for payment within 30 days after such default, that the 
defendant became liable under its obligation.

It is unreasonable to contend that the undertaking of the 
defendant, as surety, amounted to an agreement on its part, 
that the hospital would make banking arrangements, by which 
the principal of the debentures would, at maturity, be redeemed 
at the different named branches of the Hank of Montreal. As 
the document as to principal, provides for payment at “the 
Hank of Montreal,” it might just as reasonably be contended 
that funds should be available at all its branches for such re
demption.

Aside from any contention, that the defendant is a favour
ed debtor, I think it was the evident intention of the parties 
that the principal of the debentures should be payable at the 
Rank of Montreal at Vancouver, and that, upon default on the 
part of the principal debtor, the defendant should, upon proper 
demand, make payment at the same place.

Action dismissed. Action dismissed.

IV- IIACHBORN.
Ontario Supreme Court in Bankruptcy, Ordc, J. December 13, 1921. 

Bankruptcy ($IV—36)—Assignor’s purchase of goods—Refusal to
ACCEPT OX DELIVERY—RE SALE BY VENDOR — LOSS—DAMAGES—
claims ox the estate—Disallowance by trustee—Appeal.

Vendors who have suffered damages by the refusal of the assignor to 
accept purchases made from them prior to the assignment are entitled 
to prove their claims against the estate for such damages as they 
would have been entitled to recover against the insolvent himself.

|See Annotations, 53 D.L.R. 138, 59 D.L.R. 1.]

Appeal by certain creditors from the disallowance by the 
trustee of certain claims against the estate of an insolvent for 
damages, caused by his refusal prior to the assignment to accept 
goods for the purchase of which he had contracted.



Dominion Law Reports. [67 D.L.R.

0nt- R. 8. Robertson, K.C., V. O. Matchett, O. B. Balfour, and
H.W. A. Foster, for the appealing creditors.

—L_' A. W. Ballantyne, K.C., and T. A. Rowan, for the trustee.
Re Orde, J.:—The trustee has disallowed a large number

Hack morn. ciajm8 against the insolvent estate for damages caused 
orde. j. by the insolvent’s refusal, prior to the assignment, to 

accept goods which he had contracted to purchase, the damages 
being the loss sustained by the vendors upon the resale of the 
goods. It is said that the circumstances under which the 
alleged breaches of the respective contracts arose arc not the 
same in all instances, the trustee taking the ground in certain 
cases that the vendors acquiesced in the cancellation or repudia
tion of the contract, so that there was not in fact any breach 
of contract upon which to base a claim for damages. But the 
trustee has raised a question which, in the absence of evidence 
as to the circumstances of any one case, may be regarded as 
to some extent academic, but which from the statements made 
upon the motion will in all probability be involved in several 
of the appeals, and must therefore be disposed of sooner or Inter. 
And it is suggested that ray ruling upon the point may facilitate 
the administration of the estate.

The trustee contends that the cancellation or repudiation 
of the contract for the purchase of the goods and the consequent 
resale thereof by the vendor, followed shortly afterwards by the 
bankruptcy of the purchaser, has not only not damaged the 
vendor, but has in fact enured to his benefit, because, had the 
goods been delivered to the debtor prior to the assignment, the 
dividend which the vendor would have received on the adminis
tration of the estate upon his claim for the whole purchase- 
price, would be less than the amount which he has realised upon 
the resale, and that, having sustained no damage at all, it would 
be inequitable in such circumstances to allow the creditor to 
prove for the full damages which he would be entitled to claim 
against the pun baser had he remained solvent.

Mr. Ballanty ip admitted that he could find no authority 
directly in point, hut he based his argument upon the principles 
laid down in Griffiths v. Perry (1859), 1 E. & E. 680, and !Vi7- 
liam Hamilton Manufacturing Co. v. Hamilton Steel and Iron 
Co. (1911), 23 O.L.R. 270, and the cases there referred to. In 
those eases the trustee in bankruptcy and the liquidator of an 
insolvent company sought to enforce the completion by the 
vendor of his contract to deliver certain goods to the insolvent 
purchaser or to recover from him the value of the good', the 
vendor having at the same time a claim against the insolvent 
for moneys due for goods alre< dy supplied. And it was held
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that the trustee could recover no more than nominal damage. Ont. 
for the vendor’s breach of his cohtract to deliver the goods, H 
because it would be inequitable to require him to do so except ' 
upon payment in full not only of the purchase-price for the Re 
goods undelivered, but of the moneys already due by the in- Hachbosh. 
solvent purchaser. As Boyd, C., puts it in the Hamilton case, 0rde j 
2:i O.L.R., at p. 284:—

“It is not equitable to leave the sellers to resort to such 
dividend as they may get in liquidation, and allow the liquida
tors to make profit out of the unfulfilled part of the beneficial 
contract.”

The trustee urges that some such equitable principle should 
lie applied here, and that the vendor should not recover other 
than nominal damages for the bankrupt purchaser’s breach 
of contract. However plausible such an argument may be, I 
cannot see how it can be applicable here. The fundamental 
distinction between the two cases is this. In the cases relied 
u|sm by Mr. Ballantyne, whether the refusal by the vendor to 
deliver the goods is based upon a right analogous to that of 
stoppage in transitu as suggested in Griffiths v. Perry, or upon 
the right to treat the contract as at an end as suggested by 
Middleton, J., in the Hamilton case, the failure to perform the 
contract according to its terms arose by reason of the purchaser's 
insolvency, and because of that the Courts say that the insolvent's 
estate shall not be allowed to benefit as a result, but that, if 
the estate seeks to enforce the debtor’s contract, it must do so 
upon the same terms as would be imposed upon the debtor him
self. But in the present case the creditor-vendor, who is assert
ing a claim against the insolvent estate, is in no way in default.
The contracts were broken by the purchaser, and in seeking to 
prove the damages arising from the purchaser’s breach there is 
no foundation for the application of any equitable principle 
whatever as against the vendor, who has been guilty of no default 
hut is exercising his legal rights. If, in the present case, instead 
of the purchaser’s having repudiated or broken his contract by 
refusing to take the goods, the circumstances had been such that 
the vendor had rightfully exercised his right of stoppage in 
transitu or ante transitum, the vendor would have been entitled 
to chiim damages for the loss sustained upon the resale and to 
prove in the bankruptcy therefor: see Halsbury’s Laws of Eng
land, vol. 25, pp. 263 et seq.; Ex p. Stapleton, In re Nathan 
(1879), 10 Ch. D. 586. If the vendor has that right when he 
voluntarily exercises his right of stoppage, he is surely not 
placed in a worse position because the exercise of his right of
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resale has been forced upon him by the purchaser’s breat h of 
the contract.

When carefully examined, Mr. Ballantyne’s authorities not 
only do not support, but really answer, his contention. Tin- 
judgment of Jessel, M.R., in the Stapleton case is as applicable 
to the case of a deliberate repudiation of the contract as it is 
to the implied repudiation arising from the purchaser’s insolv
ency and consequent inability to buy, to which the Master of 
the Rolls refers.

The disallowance by the trustee of the claims upon the ground 
dealt with on this motion must he reversed, and the vendors will 
be entitled to prove their claims against the insolvent estate for 
such damages as they would have been entitled to recover against 
the insolvent himself. The trustee will therefore proceed, under 
the provisions of sec. 20 of the Bankruptcy Act and Bankruptcy 
Rule 119, to determine the value of each claim. In so far as it 
may l>e necessary to do so, the time for formally appealing from 
the trustee’s disallowance of the claims in question, which lias 
already been extended, will be further extended for such a 
period as may lie necessary to protect their rights ami avoid 
the incurring of costs.

The costs of the creditors who appeared on this motion will 
be paid out of the estate, as will also the costs of the trustee-.

DOWNS v. MANVFArrVRERH LIFE INS. CO.
Alberta Supreme Court, Appellate Division, Scott, CJ., Stuart. Beck, 

Simmons anti Clarke, JJ.A. June 10, I9JJ.
Guardian and ward (gll—11)—Letters of guardianship issued by 

Surrogate Court—Ric.iit of guardian to rkckivk inki kan.k 
MONKY TO WHICH INFANTS ARK ENTITLED—LIFE INSURANCE Hi \l>
futarikh Act 1916 Alta, stats, ch. 25 secs. 14, 15—Con
struction.

Under the provisions of the Life Insurance Beneficiaries A. t 
Alta. Stats. 1916 ch. 25, sec. 14, letters of guardianship issued by 
a Surrogate Court do not entitle the guardian to receive payment 
of insurance moneys to which the infants are entitled, the object 
of the section being to commit such moneys to the supervision of 
the Supreme Court as a Court of Equity. The proper procedure 
where there is no competent |>erson to receive such moneys Is to 
make an application to a Judge of the Supreme Court under sec. 
15 of the Act for an order for payment of such moneys into Court.

Appeal by plaintiffs from an order of the Master, dismissing 
an application for summary judgment for the amount of an 
insurance policy or for judgment under Rule 283, or for an or
der striking out the statement of defence as being frivolous and 
vexatious. Affirmed with a variation as to the costs in the Court 
below.
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II. D. .Vann, for appellant.
A. V. Sinclair, for respondent.
The judgment of the Court was delivered by
Scott, C.J. The deeeased in his lifetime obtained from de

fendant company an insurance upon his life for $5,000, the 
amount thereof being payable upon his death to his children 
then living.

After the death of deceased the female plaintiff was duly 
appointed guardian of the persons and estate of the infants, by 
the District Court of the Judicial District of Macleod and filed 
in that Court a bond for $5,000 for the due performance of her 
duties as such guardian. She charges that she thereby became 
entitled to recover the amount of the policy after deducting 
therefrom $234.75, the amount of a lien thereon, which she 
admits the defendant was entitled to retain.

The defendant paid into Court $4,765.25, being the amount 
of the policy, less the amount of the lien referred to and al
leges that it has always been ready and willing to pay the 
amount to the person properly entitled to receive it and give 
a proper discharge thereof, but denies that the female plaintiff is 
the proper person to whom the money should be paid.

Upon the facts, the plaintiffs applied to the Master in Cham
bers in Calgary for an order for summary judgment for the 
amount claimed or for an order for judgment under Rule 283 
or for an order striking out tile statement of defence as being 
frivolous and vexatious. The Master dismissed the applications 
for judgment and made an order for directions as to further 
proceedings in the action.

The plaintiffs appealed from this order. Harvey, C.J., who 
heard the appeal, dismissed it with costs and ordered that the 
action be dismissed with costs. This appeal is from his order.

The issue in this action appears to be dependent upon the 
construction and effect of the Life Insurance Beneficiaries Act, 
ch. 25 of 1916 and the amendment by sec. 9, eh. 10 of 1920 
of the Infants Act.

Section 14 of ch. 25 of 1916 provides that “if no trustee of 
the insurance money is named or appointed, shares of infants 
may be paid to a trust company appointed as trustee by the 
Supreme Court or a Judge thereof under the provisions of the 
Trust Companies Ordinance upon the application of the in
fants or their parents or guardian and such payment shall be 
a discharge to the insurer.” Sub-section 2 provides that “when 
insurance money not exceeding $2,1X10 is payable to the wife

Alta.
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tvrkbu Lire
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and children or to the children of the assured and one or more 
of the children are infants, the court may, if the assured is 
dead and if the widow of the assured is the mother of such in
fants, appoint such widow as their guardian with or without 
security and such insurance money may be paid to her as such 
guardian.”

It was admitted by counsel upon the argument of the appeal 
that no trustee of the insurance moneys in question has been 
named or appointed.

The provisions referred to are similar to those contained in 
sub-secs. 1 and 2 of sec. 175 of the Ontario Insurance Act, eh. 
183, R.S.O. (1914) and are, undoubtedly, taken therefrom.

In Re Unvey (1913), 14 D.L.R. 668, 29 O.L.R. 336, and in 
Re Rennie Infants (1913), 15 D.L.R. 838, 30 O.L.R. 6, it was 
held that the effect of these provisions was that letters of 
guardianship issued by a Surrogate Court did not entitle her 
to receive payment of insurance moneys to which the infants 
were entitled and that their object was to commit such moneys 
to the supervision of the High Court as a Court of Equity.

Although the cases referred to were decided after those pro
visions were enacted in this Province and arc, therefore, not 
within the rules that where a statute adopted from that of 
another country should receive the construction placed upon 
it by the Court of that country before its adoption, I am of 
opinion that the effect they give to these provisions is the only 
reasonable one and should, therefore, be followed here.

Section 9 of ch. 10 of 1920 provides that “the father and 
mother of an infant or infants shall be jointly guardian of the 
estate of such infant or infants. Provided always that either 
father or mother may delegate his or her authority over the 
estate of such infant or infants. , , , That “on the death 
of the father of an infant the mother if surviving shall la- 
guardian of the infant either alone when no guardian has been 
appointed by the father or jointly with any guardian appointed 
by the father” and that the mother shall have the same rights 
as the father to appoint a guardian of the estate of the infant 
after her death.

It is difficult to determine from these provisions whether the 
mother is under any circumstances constituted the guardian of 
her infant's estate, but even if she were so constituted, I am 
of opinion that they do not affect or control the provisions of 
sec. 14 of ch. 25, which I have quoted. ' The former deals with 
the estates of infants in general terms while the latter deals only
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with a particular portion of such estates. In Taylor v. Corpor
ation of Oldham (1876), 4 Ch. D. 395, 46 L.J. (Ch.) 105, 25 
W.R. 178, Jessel, M. R. says at pp. 410-411:—“I consider it to 
be the established rule that when you find general provisions 
of this sort either in the same Act or in other Acts, they are 
not to control or repeal the special provisions which are con
sidered to provide for the particular property."

No claim for relief is made by the male plaintiff as executor 
of the deceased. He does not appear to have any interest in 
the subject matter of the action and I fail to understand why 
he was made a party to it.

For the reasons I have stated I am of opinion that the plain
tiff was not entitled to recover the moneys in question and I 
would, therefore, dismiss the appeal with costs.

As to the costs in the Court below, sec. 15 of ch. 25 of 1916 
provides that where ‘‘there is no person competent to receive 
the share of an infant . . . and the insurer admits the 
claim ... the insurer may, at any time after the expiration 
of two months from the date of the admission of the claim, .
. . . obtain an order from the Supreme Court or a Judge 
thereof for the payment of the share . . . into Court 
. . . and that such payment will be a sufficient discharge.” 
etc.

The necessary proof that the moneys were payable under the 
policy was furnished about August 8, 1921. This action was 
not commenced until more than 9 months afterwards. As there 
was no person entitled to receive the money the defendant 
should, in my opinion, have applied within a reasonable time for 
an order for payment of the insurance moneys into Court. Had 
it done so the infants would have benefited by the interest ac
cruing upon the fund while in Court. I would, therefore, direct 
that it should not receive any costs in the Court below in ex
cess of what it would be entitled to tax upon an application for 
payment into Court and I would vary the order appealed from 
to that extent.

1 would also direct that the moneys paid into Court by the 
defendant shall remain therein and be treated as a payment into 
Court under the provision last referred to.

Judgment accordingly.
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Ont Re CANADIAN VERBAL and ELOCR MILLS Co. Ltd.
g ç Ontario Supreme, Court in Bankruptcy, Orde, J. December 13, l'JUl.

Bankrvptcy ($ I—11)—Assignment ok company—Rights ok directors— 
Exercise ok powers—'Transfer ok stock—Retention ok cor
porate ENTITY.

There is nothing in the Bankruptcy Act which destroys the entity of 
a corporation or interferes with the functioning of the same as 
Stock transfers may he made, given eirect to and registered ; the so me 
share certificates are to lie used, signed by the proper officers, ami 
sealed with the corporate seal. Meetings may be held, and directors 
may function as before.

[Hee Annotations, 53 D.L.R. 135, 59 D.L.R. 1.]

Application by an authorised trustee in bankruptcy, under 
see. 18 (d) of the Bankruptcy Act, as enacted by the amending 
Act of 1921, eh. 17, see. 18.

//. J. Stuart, for the trustee.
R. II. Parmentrr, for the Montreal Trust Co.
Orde, J. :—The insolvent company had been incorporated 

and organised to take over the business of an earlier 
company, and, as the result of certain arrangements, 
bonds and shares of the new company were delivered and issued 
to the Montreal Trust Company; whose duty it >vas to distribute 
them among the holders of the bonds of the old company upon 
the surrender of such bonds. Before this distribution was 
completed, the new company made an authorised assignment 
under the Bankruptcy Act.

The questions which are now submitted to the Court involve 
in a broad sense the question, whether and to what extent the 
assignment affects the status and corporate powers of the in
solvent company, and particularly the powers of the directors 
and shareholders to meet and to decide by resolution upon certain 
courses of action on behalf of the company.

The Bankruptcy Act contains no provisions corresponding 
to those in the Dominion Winding-up Act which in effect deprive 
the shareholders and directors of all further power in the 
administration of the company’s affairs. Under a winding-up 
order, the affairs of the company are being wound up, so that, 
unless some action of the Court revives the company, it neces
sarily ceases to exist upon the termination of the winding-up 
proceedings. See secs. 20 and 31, inter alia, of the Winding-up 
Act.

But under the Bankruptcy Act, except in those cases in 
which the proceedings are continued under the Winding-up Act, 
by virtue of Bankruptcy Rule 13 (which Rule is given its effect
iveness by sub-sec. 2 of sec. 66 of the Act), a company which 
makes an authorised assignment is to all intents and purposes
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in no different position from a natural person. It has parted Ont.
with all its assets to the trustee, including, by virtue of sec. 36, -----
the right to collect from contributory shareholders. But there *
is nothing in the Act which destroys its corporate entity or Re 
interferes with its power to “function” as a corporation. It Casaihak 
is always possible that a corporation may pay its creditors in ( ***** 

full, and it is said that that will probably be the result in this Flovk
case under careful management. It would doubtless lie entitled Mills
to a discharge in a proper ease, though it is obvious that in the Co" 
great majority of eases the discharge of a company would be orde. j. 
h mere formality. Apart from these grounds for believing 
that an assignment cannot effect the company’s status or the 
powers of the directors and shareholders, there is the fact that 
under see. 13 of the Act the insolvent, whether under an assign
ment or under a receiving order, may always submit to the 
creditors, through the trustee, a proposal for a composition, 
or for an extension, or for a scheme of arrangement. And this 
right is as clearly open to a corporation as to an individual.
If so. how can the company authoritatively decide upon or pre
sent such a proposal unless its directors and shareholders can 
meet for the purpose of deliberation Î Limited though the scope 
of the company’s activity must necessarily he liecause of its 
inability to carry on its business, yet, within the circumscribed 
ambit of its curtailed powers, it has clearly, in my judgment, 
still power to continue its corporate existence, and this, not as 
in a merely dormant or moribund state, but so as to express its 
corporate decisions for all such purposes as may lie expedient 
or necessary.

With this broad expression of my views as to the effect of 
the assignment upon the company, I proceed to deal with the 
questions submitted to me.

1. The company can register and give effect to the transfer 
of 2.600 shares to the estate of the late* Hon. Sidney A. Fisher.
There is nothing in the Bankruptcy Act to prevent this.

2. —(a) The form of stock certificate to he issued upon the 
registration of the transfer ought not to vary from the form here
tofore adopted by the company. The certificate should be signed 
by the usual officers in that behalf, or such officers as the directors 
may appoint under the by-laws of the company, and, if desired, 
the corporate seal should lie attached. If the seal and the books 
of the company are in the possession of the trustee, he should 
permit their use for the registration of the transfer and the issue 
of the certificate.

(b) The payment of the Dominion and Ontario taxes upon 
the transfer is a matter with which the company itself would
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not ordinarily be concerned. I understand that for the pui|r>*e 
of completing the reorganisation and the exchange of bond* 
and ahares, the company covenanted to pay the transfer taxes. 
That, however, would not justify the trustee’s paying the taxes 
as an item of expense in the bankruptcy. If in order to complete 
the transfer the Montreal Trust Company or the transferees of 
the shares are called upon to pay the taxes, then they may he 
able to prove as creditors in the bankruptcy under the company's 
covenant.

3. The company may deal with all transfers of stock in the 
way already indicated, if the stock is fully paid-up, or, if not 
paid-up, the question of contribution by the transferring share
holder ought to be dealt with before the company accepts and 
registers any such transfer.

4. The calling and holding of meetings of directors and share
holders and the passage of resolutions and by-laws thereat will 
still be regulated by the charter and by-laws of the company. 
As to the application of sec. 85* of the Bankruptcy Act, while 
I think it is primarily intended to apply to corporations having 
dealings with the company and the trustee, I see no reason why 
it should not also apply to the insolvent company itself.

5. If the shareholders desire to propose a composition, exten
sion, or scheme of arrangement under sec. 13, which, as 1 have 
already held, they have power to do, the method of conveying 
that proposal to the trustee must be such as the charter ami by- 
laws, or the shareholders themselves, acting within the powers 
imposed by the charter and by-laws, may provide. The Bank
ruptcy Act présenta no difficulties in this regard.

6. The trustee must be governed by the advice of the in
spectors and by ordinary business judgment in delaying the 
acceptance of any tender for the purchase of the company's 
assets. The Court has no power to prevent a tenderer from 
withdrawing his tender, if, by the conditions under which lie 
tendered, he has the right to do so.

7. If creditors have been inadvertently omitted from the list 
of creditors to whom notices were sent under sec. 11 (4) of the 
Act, 1 think the trustee should notify them to file their proofs, 
and if convenient, notify them of what haa already taken place. 
I do not think he is required to call a new meeting of creditors 
merely because of the omission.

8. The making of the annual return# to the Provincial Secre
tary under aec. 135 of the Ontario Companies’ Act, R.8.O. 11114, 
ch. 178, is something with which tile trustee is not concerned.

•85. For all or any of the purposes of this Act, a corporation may act 
by any of Its officers authorised in that behalf under the seal et the 
corporation.............
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If my view as to the eontinuance of the company’s corporate 
status and powers is correct, then the directors, by failing to 
make returns, might subject themselves to the penalties imposed 
by the Ontario Companies Act. If the directors and shareholders 
desire to keep the company alive, then it would seem to be in
cumbent upon them to comply with sec. 135, and to pay the fees 
incidental thereto.

The costs of both parties to this application should be paid 
out of the estate.

VANCOUVER MILLING CO. v. FARRELL.
British Columbia Court of Appeal, Macdonald, CJJL., Galliher and 

McPhillips, JJ.A. June 6, 1922.
Appeal (IVIIL—470)— Matters of fact—Decision at trial depending

ON CREDIBILITY OF WITNESSES—REVERSAL BY APPELLATE COURT.
Unless It can be shewn that the trial Judge has taken an er

roneous view of the facts, or acted under some misapprehension, 
or clearly come to an unreasonable decision about the facts, an 
Appellate Court will not overrule his decision on matters of fact 
which depend mainly on the credibility of witnesses.

Appeal by defendant from the trial judgment dismissing a 
counterclaim for damages caused by the sale of impure and dele
terious chicken feed. Affirmed.

H. Lennie, for appellant.
C. IV. Craig, K.C., for respondent.
Macdonald, C.J.A.:—The question is one of fact and the 

evidence is conflicting. The trial Judge attached weight to the 
evidence of McNeill, to whom defendant’s foreman in charge 
of the hens is alleged to have said, that “he did not know what 
feed or whose feed caused the trouble.’’ I do not think it makes 
any difference whether he said “whose feed” or whether he 
said “what feed.” The trial Judge believed this evidence and 
it is evidence to shew that the foreman was in doubt as to 
whether it was the food bought from the plaintiffs or other 
food which caused the mischief.

There is another circumstance which militates against the 
defendant. He was using food bought from the firm of Mc- 
Lellan and McCarter, which he fed for a few days. He made 
a claim on this firm for the same cause of action as that up
on which he now sues and was paid a considerable sum of money 
in settlement thereof, but nevertheless he brings this action 
against the plaintiff for the same damages without reference 
to those received from McLellan and McCarter. On the whole, 
I am unable to say that the conclusion come to by the trial 
Judge was clearly wrong, and would dismiss the appeal.
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Galliiikr, J.A. I cannot «ay upon the evidence that the 
trial Judge has misdirected himself. There is, in my own mind, 
a very considerable doubt after reading the evidence, ami in 
such circumstances, 1 would not lie warranted in interferin'.' 
with the judgment. The appeal should he dismissed.

McPhillips, J.A.:—This appeal has relation to the claim for 
damages under the counterclaim.

I cannot say that I am absolutely free from doubt in ths 
case—as to the correctness of the judgment under appeal, yet 
I am not able to advise myself that the case is one which admits 
of my differing from the judgment of the trial Judge win 
saw the witnesses and had opportunities to weigh the questions 
of fact in a much more complete way than I can do. In truth 
I cannot say that the trial Judge went clearly wrong; therefore. 
I am not in a position, giving effect to the controlling cases, to 
disagree with the finding of the Court lielow. Whatever may 
have been the real facts, and I cannot but believe that the 
chicken feed here was not of the quality it should have been— 
yet to recover special damages by reason of its not being of that 
quality which the law required—that is, reasonably fit to feed to 
chickens, it was incumbent upon th plaintiff in the counter
claim, (the defendant in the actio* ) to make out his case. 
establish that the damages suffered as being consequent iijion 
impure and deleterious feed supplied to him by the defendant 
in the counterclaim, (the plaintiff in the action). The trial 
Judge was evidently not convinced of this, and dismissed the 
counterclaim.

It is not sufficient to leave the case to “surmise, conjecture or 
guess’’—in Itarnabax v. /Ur.sham Colliery Co. (1910), Jivt J,.T. 
513, the Karl of llalsbury, said:—

“My Lords: 1 am of the same opinion. Propositions miK 
he proved in a court of law by proof of evidence, and that h 
not satisfied by surmise, conjecture or guess.’’

It may well be that it was somewhat difficult to make out tin* 
case owing to the different foods used, but yet that was some 
thing that must lie proved not left in the air. There was the 
possibility that the damages suffered arose from other cames 
not attributable to the feed supplied ; and even were I of the 
view that upon the evidence, I might not have come to the 
same conclusion—it is not the province of the Court of Appeal 
to interpose its view as against that of the trial Judge, except in 
such cases as come within the ratio decidendi of Coyhlaw v. 
Cumberland, [1898] 1 Ch. 704, at pp. 704-5, 67 L.J. (Ch.) 402,
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Lindlev, L.J., there said:—“The ease was not tried with a jury, 
and the appeal from the judge is not governed by the rales 
applicable to new trials after a trial and verdict by a jury. 
Even where, as in this ease, the appeal turns on a question 
of fact, the Court of Appeal has to bear in mind that its duty 
is to re hear the case, and the Court must re-eonsider the ma
terials before the judge, with such other materials, as it may 
have decided to admit. The Court must then make up its own 
mind, not disregarding the judgment appealed from, but care
fully weighing and considering it, and not shrinking from over
ruling it, if on full consideration the Court comes to the con
clusion that the judgment is wrong. When, as often happens, 
much turns on the relative credibility of witnesses who have 
been examined and cross-examined before the judge, the Court 
is sensible of the great advantage he has had in seeing and 
hearing them. It is often very difficult to estimate correctly the 
relative credibility of witnesses from written depositions, and 
when the question arises which witness is to l»e believed rather 
than another, and that question turns on manner and de
meanour, the Court of Appeal always is, and must be, guided 
by the impression made on the judge who saw the witness. Dut 
there may obviously be other circumstances, quite apart from 
manner and demeanour, which may shew whether a statement 
is credible or not ; and these circumstances may warrant the 
Court in differing from the judge, even on a question of fact 
turning on the credibility of witnesses whom the Court has not 
seen.”

In Lodge Holes Colliery Co. v. Mayor etc. of Wednesbury, 
[1908] A.C. 323, at p. 326, 77 L.J. (K.B.) 847, Lord Loreburn 
said:—“When a finding of fact rests upon the result of oral 
evidence, it is in its weight hardly distinguishable from the 
verdict of a jury, except that a jury gives no reasons.”

In Colonial Securities Trust Co. v. Massey, [1896] 1 (j.B. 38 
at pp. 39-40, 65 LJ. (tj.B.) 100, 44 W.R. 212, Lord Esher, 
said:—“Where a case tried by a judge without a jury comes 
to the Court of Appeal, the presumption is that the decision of 
the Court below on the facts, was right and that presumption 
must be displaced by the appellant.”

It is indeed, with some regret that 1 have come to the con
clusion that no sufficient case has been made out to entitle the 
judgment of the Court below being reversed, as 1 cannot but 
believe that the feed supplied was not reasonably fit to feed 
to chickens—but unfortunately the learned Judge was not of
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the view that the damages claimed were consequent upon that 
state of facts—and in the language of Lord Gorell, in Canadian 
Pacifie R. Co. v. Bryce (1909), 15 B.C.R. 510, at p. 513:—'Tn- 
leas it could be shewn that he (the learned trial Judge) hail 
taken a mistaken or erroneous view of the facts or acted under 
some misapprehension, or clearly came to an unreasonable de
cision about the facts, he should not, in accordance with well 
recognised principles, be overruled on matters of fact which de
pended mainly upon the credibility of the witnesses. ’ ’

I cannot persuade myself, much as I have the inclination to- 
that the case is one, bearing in mind the controlling cases, which 
will admit of it being said upon the evidence that the trial 
Judge went clearly wrong. I would therefore dismiss the ap
peal.

Appeal dismissed.

Be HI NT sud L1NDKNSMITH.
Ontario Supreme Court, Appellate Division, Madare n, and Hodgins, JJA., 

Middleton, J., Ferguson, J.A., and Orde, J. December 16, 1991. 
Statutes (§IID—126)—Repeal of an Act—Enactment of onf. in sub

stitution WITH MOB* ONEHOU8 P BO VISION 8—EFFECT OF OFFENCE 
COMMITTED IMÎFORE NEW ACT CAME INTO FOBCB.

An offence committed before the coming into effect of a new 
act substituted for an Act repealed, but with more drastic and 
onerous provisions cannot be dealt with under the new statute, 
as the same will not be given any retrospective effect by the 
Court.

[Upper Canada College v. Smith (1920), 67 D.L.R. 648, 61 Can. 
S.C.R. 413, referred to.]

Appeal by Lindensmith from an order of a County Court 
Judge, made under the authority of the Children of Unmarried 
Parents Act, 1921, ch. 54, sec. 18 (Ont.), declaring him to be the 
father of a child born to the complainant, and ordering him to 
pay her $5 a week towards the maintenance of the child. The ap
peal was brought, by leave of the County Court Judge, under the 
provisions of the Judges’ Orders Enforcement Act, R.8.O. 1914, 
ch. 79, sec. 4. The Act relates to orders made by a Judge as per- 
tona de signât a; and sec. 4 provides that there shall be no appeal 
from any such order unless the appeal is expressly authorised by 
the statute giving the jurisdiction, or unless special leave is 
granted by the Judge making the order, or by a Judge of the 
Supreme Court, in which case an appeal shall lie to a Divisional 
Court.

Gideon Grant, K.C., for appellant.
H. 8. White, K.C., for respondent.
The judgment of the Court was delivered by
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Middleton, J. (After betting out the facts as above:—A preli
minary objection is taken to the right of appeal. Upon full con
sideration, I entertain no doubt that an appeal will lie under 
the Judge's’ Orders Enforcement Act. The Judge, under the 
Children of Unmarried Parents Act, 1921, is clearly acting as 
persona désignât a. The jurisdiction is conferred upon him as 
Judge, and he is not, in the discharge of his functions, exercising 
a jurisdiction which has been conferred upon the Court. This, 
as l understand the eases, is the distinction. This is emphasised 
when it is found that, by the interpretation clause of the Act 
of 1921 (sec. 3 (a) ), the term “Judge,” which is used through
out is defined as including a Police Magistrate or a Judge of the 
Juvenile Court where the Police Magistrate or Judge of the 
Juvenile Court has been designated by the Lieutenant-Governor 
in Council a Judge within the meaning of the Act in question.

It was suggested that, if there was not a right of appeal 
under this statute, there might In* found a right of appeal under 
roc. 40 of the County Courts Act, R.S.O. 1914, eh. 59, which 
gives the right of appeal inter alia from every decision of a 
Judge under any of the powers conferred upon him by any 
statute, unless provision is therein made to the contrary. This 
section, in my view, has no application to the order in question, 
because, upon scrutiny of the section, it will he seen that the 
right of appeal which is thereby conferred is given only to “any 
party to a cause or matter,” and the expressions “cause” and 
“matter” fall to be interpreted by the interpretation clause of 
the Judicature Act, R.S.O. 1914, eh. 56, sec. 2 (c) and (n), and 
would not apply to such a proceeding as this.

For these reasons, I am of the opinion that the appellant is 
rectus in euriâ.

Ont.

App. Dlv. 

He
Hint

Middleton, J.

Two questions were argued upon the appeal : first, that the 
evidence of the complainant was not “corroborated by some 
other material evidence,” as required by sec. 25 of the Act of 
1921. There is, in my view, ample evidence to corroborate the 
complainant’s story. The brother-in-law of the girl had two 
interviews with Lindensmith, accusing him of the paternity. 
In the first he asked him what he wras going to do, as the com
plainant said that he had promised to pay the hospital fees; his 
answer was that he would pay as much as he could. He paid 
$50. After the child was born, he was again asked what he wa>, 
going to do about the matter, but said he w ould pay no more ; 
he had given her $50, and would “skip out.”

A far more serious objection arises by reason of the fact that 
the child was born on the 29th May, 1921. The Act received 

16—67 D.L.B.
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the royal assent on the 3rd May, 1921. but did not come into 
force until the 1st July following.

It is contended that the Act could have no application wh re 
the child was born before it came into operation, and in this 
contention I agree. The Act is drastic in its terms, and fur 
the default in payment of the sum fixed by the County Court 
Judge, the father may be imprisoned. The Act in many of its 
terms is more onerous than the Illegitimate Children’s Act, 
R.S.O. 1914, ch. 154, which it replaces. The effect of the r<;i> al 
of a statute and the enactment in its place of a new statute 
covering the same ground is provided for by the Interpretation 
Act, R.S.O. 1914, ch. 1, sec. 14 et seq. Under these sections, 
the repeal of any statute does not completely destroy it, but it 
remains in force for the purpose of continuing any existing ridit 
and its enforcement thereunder. The substituted provisions of 
the new Act do not create a new right or provide a new penalty 
with respect to matters then past. If the effect of the new 
Act is to substitute a less onerous penalty or punishment, the 
more lenient provision is to prevail, but there is no provision 
which justifies the imposition of a greater liability, or the en
forcement, by reason of a more drastic penal provision, of any 
right which existed before the new Act comes into operation. 
The strong leaning of the Court against giving any retrospective 
effect to legislation is well exemplified by the case of !//)/»« r 
Canada College v. Smith (1920), 61 Can. 8.C.R. 413, 57 D.L.R. 
648.

The appeal should, therefore, be allowed, and the order made 
by the learned County Court Judge should be discharged with
out costs.

Appeal allou'fd.

CANADIAN FI R AUCTION SALES CO. v. HANSON AND FIKKCB.
Quebec Superior Court, Maclcnnan, J. March 21, 1921.

Estoppel (§IIIE—70)—Purchase of goods at auction — Resale — 
Agreement that original purchaser to he LIABLE—Li nr*
THAT DRAFTS DRAWN IN KRROR AND REQUESTING RETURN—LlA Ml- 
ITT OF ORIGINAL PURCHASER.

A purchaser at an auction who with the consent of the seller 
immediately transfers the goods purchased to s third party but 
subject to a condition that the original purch- ier Is not released 
from liability by the transfer, cannot be held liable, where the 
seller has written a letter stating that a draft has been drawn 
upon him in error and asking for the return of the draft upon 
presentation, such letter being inconsistent with the continuing 
liability of the original purchaser and operating as an estoppel 
preventing recovery from him.
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Action to recover the price of poods sold at auction.
The facts of the case arc fully set out in the judpment.
On March 22, 1920, Pierce bought from plaintiff at its auc

tion sale in Montreal seven lots of mink for $7,150.31, but re
fused to accept delivery. With the consent of plaintiff he. on 
March 27 last year, transferred the purchase to the defendant 
Hanson, subject to the terms and conditions set forth in the 
auctioneer’s catalogue. One of the conditions was that the 
transfer of a purchase did not release the original purchaser. 
In April last, plaintiff, through its secretary-treasurer, Lionel 
Lumb, after consultation with the managing director, sent to 
I'ierce in Winnipeg ‘‘credit notes” for the amount of the pur
chase in question, ‘‘transferred to J. S. Hanson." Then on 
May 3, 1920, plaintiff wrote to Pierce that it was drawing upon 
him for 25 per cent, of the price of the skins. Pierce replied 
that he was surprised at this, as the skins were transferred to 
Mr. Hanson, and, he added: *‘I have credit notes for them.” 
Plaint iff, thereupon, on May 14, acknowledged its error and told 
I'ierce to return the draft when presented by the bank.

The action was taken, on the 27th March 1920, against both 
defendants demanding a condemnation, jointly and severally, 
for $7150.31 and $200 for storage and insurance.

The defendant Hanson did not appear.
The defendant Pierce pleaded several defences, one of the 

grounds set forth was that he has been released by plaintiff from 
any obligation in the matter.

Weinfield, F perlier de Levine, for plaintiff.
L. Filch, for defendant.
Maclennan, J. dismissed the action as to Pierce as follows:—
Considering that, on March 22, 1920, defendant Pierce bought 

from plaintiff at ita auction sale, in Montreal, seven lots of 
mink skins for the price of $7,150.31, but refused to accept de
livery thereof and, with the consent and approval of plaintiff, 
on or about March 27, 1920, transferred and assigned said pur
chase to the defendant Hanson, subject to the terms and condi
tions set forth in the catalogue prepared by plaintiff tor said 
auction sale, one of which conditions was that such transfer 
did not release the original purchaser ;

Considering that, subsequently, about the middle of April, 
1920, the company plaintiff, acting by and through Lionel Lumb, 
secretary-treasurer of plaintiff, after consultation with the man
aging director, sent to plaintiff in Winnipeg credit notes for 
the amount of each of said purchases ‘ ‘ transferred to J. 8. Uan-
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son” to wit, the defendant Hanson, and which credit notes were 
received by defendant Pierce on 16th April, 1920;

Considering that, on May 3, 1920, the plaintiff wrote to de- 
fendant Pierce that it was drawing upon him for 25% of the 
price of said goods, to which letter Pierce replied, on May G, 
1920, by letter stating:—-“I beg to acknowledge receipt of your 
letter of the 3rd instant, and am surprised that you are drawing 
on me as those goods were transferred to Mr. Ilanson while I 
was in your city and have credit notes for same”;

Considering that defendant Pierce received in reply from 
plaintiff a letter dated May 14, 1920, stating: “We are in re
ceipt of your communication of the 6th instant and regret tint 
our letter to you of May 3rd was in error. When this draft 
is presented by the bank, kindly return. Regretting any in
convenience you may have been caused, we are yours very 
truly”;

Considering that plaintiff’s letter of May 14, 1920, was writ
ten and signed by an assistant book-keeper of an accounting 
firm rendering temporary service in plaintiff’s office, upon in
structions received from officer of plaintiff and the said letter 
came to the knowledge of plaintiff’s secretary-treasurer and its 
responsible executive officers shortly thereafter and was never 
repudiated, withdrawn or explained, and no further demand 
was made by plaintiff upon defendant Pierce in connection 
with said purchase until the plaintiff’s attorneys wrote him, on 
September 18, 1920, demanding payment of the purchase price 
with interest and storage eharges on the said goods;

Considering that the forwarding by plaintiff to defendant 
Pierce of credit notes for the amount of the purchase price of 
said seven lots of goods which had been transferred, with the 
plaintiff’s approval, to defendant Hanson, accepting thereof, 
was inconsistent with the continuance of Pierce’s obligation mi 
his purchase of said goods;

Considering that the said credit notes were accepled by de
fendant Pierce as evidence of his discharge by plaintiff from 
liability on said purchase;

Considering that the sending of said credit notes, the plain
tiff's letter of May 14, 1920, and the silence of plaintiff's re
sponsible executive officers after they had obtained knowledge 
of said letter, operates as an estoppel and prevents plaintiff 
denying that said letter had been authorised and that il had 
acquiesced in the stand taken by defendant Pierce, in his letter 
of May ti, that he had been released and discharged from li
ability in connection with said goods ;
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Considering that the facts ami circumstances attending the 
said transfer from Pierce to Hanson, the issue to Pierce of credit 
notes for the amount of the purchase price, the subsequent cor
respondence between the parties in May, 1920, and plaintiff's 
acquiescence therein, establish that it was the intention of plain
tiff to discharge and release defendant Pierce from the said 
price, and that novation was effected as the result of said trans
fer; (C. C., 1171, 1172, 1173; 5 Mignault, Droit Civil 000, and 
D„ 1902, 1, 76) ;

Considering that plaintiff has failed to establish its claim 
against the defendant Pierce who has established a release from 
said claim ;

Considering that plaintiff has established its claim to $7607 
against the defendant Hanson for the price of said goods, in
terest and charges to the date of the institution of the action; 
doth dismiss plaintiff’s action against the defendant Richard 
M. Pierce, with costs; and doth grant acte to plaintiff of its 
offer to deliver said goods to defendant James 8. Hanson, and 
doth condemn defendant James 8. Hanson to pay plaintiff the 
sum of $7607 with interest from the date of institution of ac
tion against him, and with costs.

Judyment accordingly.

I'KAIMT V. FONT Kit.
Ontario Supreme Court, Middleton, J. December 17, l'Jtl.

AmuL (fllC—50)—Rulings by Master—order or proceedings—Certi
ficate or Master—(Question or appeau

There ie no appeal to e Jutlge in Court from u ruling of the Master 
in Ordinary in a mechanic'» lien action where the hearing has not been 
concluded.

An appeal by the defendant Foster, the owner, from a cer
tificate of the Assistant Master in Ordinary of certain rulings 
Ami proceedings made and taken by him in the course of the 
trial of an action to enforce a mechanic’s lien and of the claims 
of other lienholders, under the Mechanics and Wage-Earners 
Lien Act, R.8.O. 1914, ch. 140.

R. S. Robertson, K.C., for the appellant.
C. R. Henderson, for the plaintiff.
William Proud foot, jun., for certain claimants.
John J. Grover, for another lienholder.
A preliminary objection was taken that there was no right 

of appeal.
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Middleton, J. The trial has been opened before the As- 
sistant Master, and he has not yet concluded the hearing. Ob
jection is taken to his mode of proceeding.

There are many liens filed against the property in question, 
and what is eomplained of is that the Master is proceedin'.- to 
hear all evidence tendered by all lienholders without requiring 
pleadings on the part of the different claimants other than the 
plaintiff, in whose action the trial is actually taking place.

The Master has adjourned the trial to allow notice in lie 
given to the present owners of the equity of redemption, who 
were apparently not notified in the first place, and has given 
certain directions as to the filing of certain statements in 11.1er 
to elucidate the issues which he has tried.

It is also argued that he is about to determine an issu not 
properly before him.

1 think the preliminary objection is well taken. The statute 
the Mechanics and Wage-Earners Lien Act, see. 40 (2>. pro
vides for an appeal to the Divisional Court (if the amnimi in
volved is in excess of that mentioned in sec. 40 (1)); no other 
right of appeal is contemplated. It is true that the Consolidated 
Rules are made applicable where there is no other provision, 
but I do not think that this is sufficient to import into the 
mechanic’s lien proceedings the same right of interlocutory 
appeal as there may he in ordinary actions.

If a certificate can lie obtained as to the Master’s ruling it 
an interlocutory stage, and an appeal can be had from that to 
a single Judge, a curious state of affairs will arise, for the same 
question may go directly to a Divisional Court if the parties 
await the final determination of the matter before the Ma-' r.

The appeal is therefore quashed. I think it is inexpedient to 
make any order as to costa.

Appeal quashed.

Be TORONTO CANADIAN BUILDING Co.

Ontario Supreme Coart, Uùidlrioa, J. December 19, I9tl.
Land titles ($ III—30)—Reoistsation or chaeue—Right to h -v- 

fee—Conditions—Uneeoisteeed auseenent eefesekh ti Klli 
28—Land Titles Act, B.8.O. 1914, cm. 120.

A charge uniter the Land Titles Act, R.8.O. 1914, ch. 120, continuing 
s proviso for retransfer under certain conditions may In- rvg -lend, 
as long as the conditions are clearly statist in the transfer Hash

A question which arose in the Land Titles Office, in which
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counsel for the applicants was not able to agree with the views 
of the Master, was informally argued before Mrooumw, J., 
under the provisions of the Land Titles Act R.S.O. 1U14, ch. 
12(1. relating to appeals from rulings of the Master.

A. J. Thomson, for the applicants.
The Master of Titles appeared in person.

Middleton, J,:—The question involved is of practical im
portance. Rule 28 (2) of the Rules made under the Land Titles 
Act provides as follows :—

“A transfer of a charge may contain an agreement that, 
upon the payment of a sum of money therein named or upon 
the performance of any condition therein stated, the charge 
slmll be re-transferred to the transferor.”

The document tendered for registration was a transfer of a 
charge containing this clause: “It is agreed liy and lietween 
the alsivc named transferor and transferee that the almve 
described charge shall be held by the transferee as collateral 
aeeurity for the balance owing by the transferor to the trans
feree under a certain agreement dated the 1st March, 11)13.”

The learned Master objects to the registration of this trans
fer of charge because it purports to emliody in it the terms of 
an unregistered agreement.

I'pon the argument before me, the discussion took a some- 
whal wider scope.

After a conference with my Lord the Chief Justice of the 
Province, he agrees with me in the conclusion arrived at. I 
think that the learned Master is right in emphasising the words 
“therein named” and “therein stated" in the Rule in question, 
and Hint a transfer which is not absolute should not lie recorded 
unless the term» of redemption are therein stated or therein 
named; and I do not think that this requirement of the Rule 
is satisfied by a reference to an unregistered agreement between 
the same parties.

I agree with Mr. Thomson in the view that he puts forward, 
that it is not the intention that the clause quoted should restrict 
the property-right of the owner of a charge: he may transfer 
it subject to an agreement for re-transfer upon payment of a 
definite sum of money therein named, or he may transfer it 
subject to an agreement for re-transfer “upon the performance 
of any condition therein stated"; there is nothing to limit the 
generality of the term used so long as the condition for re
transfer is clearly stated in the transfer itself.

This, I think, coven everything that was argued.

Ont.

fl.C.

Rk Toronto 
Can IM Ml 
Bl II.IHNU 

('«).

Middleton, J.
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B C. HAY v. ALLEN.
T7* British Columbia Court of Appeal, Macdonald, CJA^ Callihc

McPhillips and Eberts, JJJL, January 10, 1022.
Estoppel (fill I—118)—Fbavii on Bank-Note given to hank max v i r

TO MAKE APPEARANCE OF ASSETS—INSOLVENCY OF BANK—A< i lux 
BY HANK COMMISSIONER OF STATE OF WASHINGTON—LIABILITY of 
MAKER OF NOTE.

The defendant gave a promissory note to make an appearance 
of assets, so as to deceive the bank examiner in the state of \\ h- 
ington in connection with the account of a certain company. 1» 
an action by the bank commissioner of the State of Washington 
on the insolvency of the bank to recover on the note, the Court 
held that the case must be decided by the law of the State of 
Washington and under that law the defendant was estopped lrora 
alleging want of consideration for the note, although the manager 
of the bank with whom the transaction was made had agre.-d, 
at the time the note was given, that he should not be liable 

[See Annotation 21 D.L.R. 13.]

Appeal by defendant from the trial judgment in an action 
by the bank commissioner of the State of Washington to recover 
on a promissory note. Affirmed.

C. W. Craig, K.C., for appellant ; A. Alexander, for respond
ent.

Macdonald, C.J.A. (dissenting) :—The transaction between 
the defendant and Phillips, the manager of the bank, when de 
fendant gave the note and took back the letter that the note 
was to create no liability, is otherwise so senseless, that the only 
reasonable inference is, that it was entered into for the purposes 
of making a false appearance of assets of the bank. The Judge 
does not, in express terras, find fraud on his part, lie evident 
ly took the more charitable view that the plaintiff did not 
apprehend what he was doing, but apart from the letter and 
independently of it, it has been proven that the transaction was 
a voluntary one, that is to say, the defendant received no con
sideration for the note. It was therefore a nudum pactum, and 
the question is, whether the plaintiff, who holds the office under 
the laws of the State of Washington known as Rank Commis
sioner, and who, in pursuance of his duty in that behalf, closed 
the bank and is administrating its assets for the benefit of those 
entitled thereto, can maintain this action. The onus is upon 
him to shew that he is in a more favoured jiosition than an 
ordinary receiver and he has attempted to satisfy this onus 
by giving evidence by an expert witness of laws of the state 
of Washington, which governs the construction of this contract. 
A witness was also called of the same character by the détend
ant, but in the last analysis the question is one of estoppel. The



67 D.L.R.] Dominion Law Reports. 249

onu* was upon the plaintiff to shew that he suffered a loss by B.C.
reason of the existence of this apparent asset. The only thing CA
which is suggested is that the bank could have been closed at----
an earlier time than it actually was closed. Estoppel in pain Hay
arises when it is proved that a representation has been made ai.hx.
with the intention that it should lie acted upon; that it was -----
false to the knowledge of the party making it, that the party aemher*,,A* 
to whom it was made believed it to l»e true and acted upon it to 
his prejudice. It is a question of evidence and, therefore, one 
where the law of the forum applies.

Now the plaintiff himself gives no evidence as to what effect 
the absence from the assets of the bank of $7,500, the amount 
remaining unpaid on the note, would have had on the decision 
to close the bank in September, 1916, when it may be said to 
have become a matter for discussion. C. 8. Moody, who was 
the bank's examiner ami the plaintiff’s predecessor in office, 
under a different title in September, 1916, was called and gave 
evidence which was finally summed up in these wordsi—'“Q.
Now, if the assets had been $7,500 less by reason of that note 
nut having been exhibited to you, will you swear that you would 
have done anything more than you did doT

A: No, I don’t think I would."
It is not suggested that any one ever saw or was aware of the 

existence of the note other than the plaintiff or his predecessor 
in office and the bank officials, so that the note did not influence 
the customers of the bank. In these circumstances, the existence 
of the note made no différence whatever in the course pursued 
by the bank examiner or commissioner and did not prejudice 
either the bank or the bank’s creditors or depositors.

The onus of proving all the elements necessary to make a 
complete estoppel is upon the plaintiff and in this case he has 
entirely failed to shew any prejudice by reason of the giving 
of the note. If the note had not been given plaintiff would 
have l>een in the same position precisely as he is in today. The 
element of prejudice necessary to an estoppel is, therefore, want
ing.

1 would allow the appeal. .
(j.M.uiiKR, J.A. :—The only point upon which I entertain some 

doubt is whether one of the essentials necessary to raise estoppel, 
whether the plaintiff acted upon the representation of the 

defendant to the prejudice of the creditors, is present here. The 
evidence upon this point is not as clear as it might be, but 1 
think it can fairly be gathered from same that he did. That
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B. C.

C. A. 

Hat

Allen.

Mcrniiiipi,
j.A.

being the case, and the Judge below having taken that view, I 
am not prepared to say he is in error. If then, estoppel is right- 
ly set up, and as I think want of consideration is the only sub
stantial defence which defendant had to this action, it follow» 
that the appeal should be dismissed.

I have some regret in coming to this conclusion on account 
of the unfortunate position the defendant finds himself in by 
trusting too much in his friends.

McI’hilliph, J.A. In my opinion the judgment of Macdon
ald, J. should be affirmed and the appeal dismissed.

The case is one which must l>e decided upon the law of : In
state of Washington—and the evidence given and the authors 
ties quoted by the witnesses, being members of the liar of that 
State, leave no doubt upon nty mind that the plaintiff in the 
action, the Hank Commissioner, has a status very different to 
that which the Northern Hank and Trust Co. would have had, 
had it been the plaintiff—not that I am prepared to say that 
the hank would have necessarily failed if it had been the 
plaintiff. The evidence discloses, in my opinion, a palpable 
case of fraud, it is idle contention upon the part of the uppel- 
lent to put any other complexion U|ion the transaction, it was 
the case not only of giving one promissory note, hut the rem uai 
of it at a lesser amount, a payment on account being shewn— 
yet it is contended that throughout there was no liability : the 
attempt to escape liability being put upon the ground that 
ofllcers of the bank so contracted and agreed ; the very manner 
of carrying out the transaction indicates the intent to put in the 
hands of the bank negotiable paper for the use in the way of 
banking and to he used for the benefit of a customer of the 
hank. The trial Judge well indicates the state of mind of the 
defendant when he quotes in his judgment an excerpt front a 
letter of the defendant to the State bank examiner ; it was 
not the case of no thought of the effect of giving negotiable 
paper that would by any possible circumstance deceive ; lint an 
appreciation that it might deceive. lie wrotet—"The only 
thing that 1 paused about was the possible fooling of the ex
aminers, and 1 was assured that they knew the note was for the 
Issaquah Coal Co.”

It is clear that the defendant knew the possible result of 
things and, nevertheless, took the chances, and now he must be 
visited with the responsibility he took, he has no possible legal 
escape. It would seem to me that Lyvnt v. Bennty (lull;, 7U 
Atl. Rep. 250, and Pauly y. O'Brien (1895), 6U led.
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Rep. 460, well indicate the principle of law which controls in 
the State of Washington and which must be given effect here. 
Shortly, the Bank Commissioner is not incommoded in the slight
est degree by the claimed indemnity from the officers of the 
hank—it would be a fraud upon the creditors of the bank to so 
hold, and as I read the law, and as expounded by the legal 
witnesses, liability is clearly imposed upon the defendant upon 
the true reading of the controlling cases.

The counsel for the respondent referred to two very recent 
cases bearing upon the point requiring consideration that would 
seem to still further accentuate the position that upon the facts 
of this case there is liability upon the defendant, one case being 
that of Moore, State Bank Examiner v. Kildall (1920), 191 l*ac. 
Rep. .'194 (C.A.)— a decision of the Supreme Court of Washing
ton. the judgment was that of Mount, J. concurred in by Hol
comb, C.J., Fullerton, Tolman and Bridges, ,IJ.; and quoting 
from the headnote we find this statement:—“One giving a note 
as ‘live paper’ to make an appearance of assets so as to deceive 
the bank examiner, is estopped on the insolvency of the bank, 
to allege want of consideration.”

The present case is exactly that upon the facts. The defend
ant gave “live paper” to make an appearance of assets in con
nection with the account of the Issaquah Coal Co., and ap
preciated that he was doing this, as is well indicated by the 
quotation from his letter hereinbefore quoted.

The other case referred to is Golden v. Cervenka (1917), ll(i 
N.E. Kep. 273, a decision of the Supreme Court of Illinois, ami 
at p. 281, Dunn, J. said:—“Where notes or other securities 
have been executed to a bank for the purpose of making an 
a|i|ivarance of assets, so as to deceive the examiner and enable 
the bank to continue business although the circumstances may 
have been such that the bank itself could not have collected 
the securities, it has been held that the receiver representing 
the creditors could maintain the action and the makers were 
estopped upon the insolvency of the Bank to allege want of con
sideration.”

It was admitted by counsel at this Bar that the case had to 
be determined by the law of the State of Washington, that being 
the case, 1 do not find it necessary to further pursue the enquiry 
or tu in detail refer to many of the cases cited. The appeal 
is m .small compass; if there is estoppel, the defendant cannot 
be heard to say that the promissory note was given without 
consideration.

B. C.

C. A.

Hat

Ali.kn.

MrF'IUIIU»*,
J.A.
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0nt Then as to the claimed indemnity; that is valueless when tin
ge action is as here, the action of the Bank Commissioner in the 

interests of creditors, as held in the Pauly case, supra, at p. I'd ; 
“When parties employ legal instruments of an obligatory char, 
acter for fraudulent and deceitful purposes, it is sound reason 
as well as pure justice, to leave him bound who has bound him 
self. It will never do for the eourts to hold that the officer* 
of the Bank, by the connivance of a third party, van give to it 
the semblance of solidity and security, and when its insohvm-v 
is disclosed, that the third party can escape the consequences 
of his fraudulent act. Undoubtedly, the transaction in question 
originated with the officers of the bank, but to it the defendant 
became a willing party.”

The present case is one that exactly fits into the above sûre
ment of the law, and it would appear to be a statement which 
has the force of law in the State of Washington.

1 do not find it necessary to travel further afield and analyze 
the matter at any greater length—the case resolves itself into 
the determination of whether the defendant is or is not l: d>le 
upon the promissory note sued upon, and that, liability must 
be determined upon the existent law of the State of Washing
ton. One must always feel some hesitancy in determining a 
question of this nature, where there is any contestation or var
iance of view upon the part of the witnesses qualified t<> tes
tify; but applying my mind to that determination, I cannot, in 
the end, sec any real divergence of view when the special facts 
of this case are weighed. In truth, in my opinion, there <-uu 
be only one answer and that is, that the defendant is liable; 
and further, it is a matter of gratification to have the support 
of learned judgments defining the state of the foreign law, 
the law of the State of Washington—which carry out true prin
ciples of justice. It would be unconscionable upon the facts 
of the present case to admit of the defendant escaping liability.

Eukrth, J.A. would dismiss the appeal. Appeal dunusseO.

RK HODGSON.
Ontario Supreme Court, Middleton, J. July 7, 1921.

Husband and Wine (|IIA—62)—Bank account—Joint credit--Letter 
to bank—Joint siunatubeh—Survivorship—Death of huh- 
bawd—Rights or wife.

The opening of a bank account and the placing of money to the 
credit of husband and wife Is a voluntary bestowment In joint 
tenancy and on the death of the husband the widow Is entitled 
thereto.

[Review of the authorities.]
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Originating motion, by the executors of the will of George L. 
Hodgson, deceased, for an older determining a question arising 
in the administration of the estate of the deceased.

It. S. Colter, for the executors..
II. Arrell, for the widow.
8. E. Lindsay, for the adult beneficiaries..
F. IV. Harcourt, K.C., for the infants.

Middleton, J. The question is as to the right of the widow 
to *1.100 on deposit at the time of the death of the testator on 
the 23rd June, 1920.

On the 2nd January, 1914, the testator drew from the hank 
money standing to his credit and deposited it under the terms of 
a memorandum addressed to the bank :—

“Please open a deposit account in the name of George L. 
Hodgson and Christie A. Hodgson or either of them. We author
ise you to pay and charge against this account all sums evidenced 
by cheques drawn on your branch or other vouchers signed by 
George L. Hodgson and C. A. Hodgson or cither of them.”

Tins memorandum was signed by laith husband and wife, and 
the account was opened in the names of both.

Some time after this, on the 20th January, 1917, the testator 
made his will. He gave all his “property” (which from the 
context means real and personal property) to his wife for life. 
He also gave to his wife: “All moneys in the bank or cash on 
hand subject to the payment by her out of same of all my just 
debts, funeral and testamentary expenses.”

')n the death of the wife the “estate” is to be sold and 
divided among his brothers and sisten- and their children. The 
provision for the wife is in lieu of dower.

The wife claims that the money to the joint credit passed to 
her by virtue of her right of survivorship. There was no other 
money left, and if this claim succeeds resort must be hud to the 
fans chattels and possibly to the land to pay debts and funeral 
and '"stamentary expenses.

Many cases have arisen as to the effect of joint accounts which 
at first sight are not easy to reconcile. Some transactions have 
been regarded as donationes mortis cnusd—some as gifts inter 
vims, some as abortive attempts at a testamentary disposition, 
and some as mere arrangements for the convenience of the owner 
of the money, conferring no beneficial right upon the other 
party.

As said by the late much lamented Chancellor in Weese v. 
» ’test (1916), 37 O.L.R. 649, 651:—

“The requirements to establish a gift inter vivos or a gift

Ont.

B.C.

Re Hodgson. 

Middleton, J.
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mortit cautâ are distinct from those which go to create a m I in- 
tary bcslowmcnt in joint tenancy.”

There ia here no ground for suggesting a gift inter vivos. f„r 
it ia elear that the wife could not become the owner; nor wai 
the transaction in any way mortit coûta; so the only thing t.. lie 
determined is, was the placing of the money in the names ni the 
husband and wife “a voluntary bestowment in joint ternim !"

The law upon the t|uestion is most satisfactorily dealt with in 
the notes to Vyer v. flyer (1788), 2 W. & T. L.U., 8th ad., 8H, 
Where real or personal property is voluntarily placed in the 
name of the owner and another there will lie a resulting trust in 
favour of the transferor if the other is a stranger, but this re
sumption is changed where the other is the wife or a child. It 
is then presumed that the intention was to create a joint ten: ,cy 
and that the survivor would take beneficially, this being the 
ordinary incident of the joint interest created. The afiVi n 
presumed takes the place of a money consideration.

The result arises from the equitable presumption as to the 
intention of the transferor at the time of the transfer, and this 
presumption may be rebutted by evidence as to the actual itera
tion—but the intention must be the intention at the time, and 
any alteration of intention is not material : Omni v.Gmm 
(1829), 3 Y. & J. 163; lie Gooch, Oooch v. Gooch (18901, 112 
L.T.R. 384.

Fowket V. Patcoe (1875), L.R. 10 ('h, 343, is a leading ruse. 
Stock was purchased by the testatrix in the names of herself and 
the son of her daughter-in-law. The presumption would have 
been against the idea of a gift, and the Master of the Rolls «a 
held, but on appeal the Court found enough evidence to n v rue 
the finding and held that a gift had been shewn.

In Marthal v. CrutwcU (1875), L.R 20 Eq. 328, Sir fleurie 
Jessel, M.R., whose decision had just been reversed in F" lei 
v. Patcoe, had before him the ease of a bank account changed 
from the name of the husband to the joint names of the I un- 
band and wife. He states the result of the decision upon the 
appeal thus at p. 329.

“The mere circumstance that the name of a child or a wife 
is inserted on the occasion of a purchase of stock is not sur -imt 
to rebut a resulting trust in favour of the purchaser if the sur
rounding circumstances lead to tne conclusion that a trust was 
intended. Although a purchase in the name of the wife or child, 
if altogether unexplained, will be deemed a gift, yet you may 
take surrounding circumstances into consideration, so us In say 
that it is a trust, not a gift. So in the case of a stranger you
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may take surrounding circumstances into consideration, so as 
to say that a purchase in his name is a gift, not a trust.”

Applying this to the facts proved before him, he found that 
there was not a gift but '‘ a mode of conveniently managing the 
testator’s affairs.”

Where there is an attempt to eut down the primd facie joint 
ownership by the introduction of parol evidence an antidote 
is often found in the words of the document. Here the instru
ment signed makes no mention of survivorship. Where, as in 
H'«se v. IVeeie (supra), Re Ryan ( 1900), 32 O.R. 224, and 
Schtcenl v. Roetter (1910), 21 O.L.U. 112, the terms of the de
posit provide that the bank may pay on the cheque of the sur
vivor. then it would seem to me that this parol evidence would 
contradict the terms of the writing and might well be rejected 
unless it is proved that the document is not intended to define the 
rights of the parties as between themselves and is a mere memo- 
random defining the rights and duties of the bank.

The Irish ease of Talbot v. Cody (1875), I.R. 10 Kq. 138, col
lects all the earlier cases and is a most satisfactory discussion of 
the lsw. The New York decision West v. McCullough (1908), 
123 App. Div. 846, determining that a transfer of a bank 
account from the name of the husband to that of the husband 
and wife shews, in the absence of evidence to the contrary, an 
intention to create a right of survivorship in the wife, is also of 
weight.

Turning to the Ontario eases, Payne v. Marshall (1889), 18 
O K 488, was a ease in which there was a gift inter vivo» to the 
wife, and the deposit to the joint credit as a matter of eonveni- 
enee only, so that the money might be drawn if she became ill. 
The wife took cither as the owner or os the survivor of the joint

Everly v. Dunkley (1912), 8 D.L.R. 839, 27 O.L.R. 414, and 
Soulhby v. Southby (1917), 38 D.L.R. 700, 40 O.L.R. 429, are 
examples of eases where upon parol evidence it was found that 
the account was an arrangement for convenience only and was 
not intended as a joint account.

Smith v. Cornell (1918), 43 O.L.R. 123, follows on much the 
mmc line, but is complicated by an attempt to make a testa- 
mentary provision.

The recent ease Re Reiel (1920), 18 O.W.N. 97, affirmed 
(1921), 64 D.L.R. 598, is one depending upon the effect to lie 
given to parol evidence.

In the case in hand there is no evidence of any great value 
save that found in the document itself and the surrounding 
circumstances.

Ont.

Re Houoeoif.

Middleton, J.
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Two factors make against the wife’s contention. Neither is 
sufficient to prevail.

The account is not strictly a joint account, for cither spouse 
may draw: Hart’s Law of Hanking, 2nd ed., p. 238. While this 
points to a barking arrangement for convenience only, it is 
not enough to rebut the inference arising from the placing of 
the funds to the credit of both. If this was not intended to 
give the wife some right, the result might have been readily 
accomplished by instructions to the bank to honour the cheque 
of the wife.

The other fact is that the instructions to the banker were to 
open the account in the name of both or either. This may only 
mean to open an account to answer the cheques of both, but, the 
account was in the name of both, and stood that way for many 
years.

There remains the question whether the will puts the widow 
to her election. There is not enough in the will to shew that the 
husband was dealing with his wife’s property. Prima facie he 
speaks of his own. There is nothing in the surrounding circum
stances to indicate that he would endeavour to impose the bur
den of the debts and testamentary expenses on his wife in ex
oneration of his collateral relatives by compelling her to meet 
these out of their joint savings.

The costs may come out of the general estate.

PEERS v. 8.8. “TYNDAREV8." *

Exchequer Court of Canada, B.C. Admiralty District, Martin, L.J.A.
April 26, 1021.

Collision (§IA—3)—Between crib and ship—No negligence ox vabi 
of colliding vessel—Failure of sun s to discover each other 
on account of smoke cloud—Lights on crib inadequate Li
ability.

Where a collision between a ship and a crib In tow of a tug 
Is due to the vessels not discovering each other In time because 
of an unsuspected obstruction to the view, caused by a low lying 
smoke cloud, or to the absence of or Inadequate lights on the 
crib, there being no negligence on the part of the colliding ship, 
an action for damages will be dismissed.

Action to recover damages due to collision between the ship 
“Tyndareus” and the tow of the “Alcedo” off Port Atkinson, 
B.C.

E. C. Mayers, and R. M. Maitland, for plaintiff.
E. A. MacDonald, K.C., and A. C. DesBrisay, for defendant.

•To be appealed to the Exchequer Court of Canada.
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Martin, L.J.A.:—This is a collision action to recover damages 
against the S.S. “Tyndareus” (length 535 ft.; tonnage circ, 
14.000; E. B. Francis, master) for the loss of a crib with shingle 
bolts off Point Atkinson, which was being towed by the tug 
“Alcedo” (John A. Seeley, master) towards Prospect Bluff, 
about 1 a.m. on August 15, last. The weather was calm and 
the night was clear but dark and hazy from smoke in places 
towards the north shore of English Bay, and the tide at the 
point of collision was nearly slack on the ebb. The crib which 
was 90 ft. long, 40 ft. wide, and stood about 15 ft. out of water 
at the top of the shingle bolts, was being towed about 575-600 
ft. astern of the tug, and it is alleged that while the “Alcedo” 
was proceeding on a course east magnetic at a rate through the 
water of one knot an hour, a large ship (the “Tyndareus”) 
suddenly appeared on her port quarter about 25 yards from the 
crib into which she crashed before anything could be done to 
avoid the collision. No signals were given by either vessel nor 
did either of them change her course or speed till after the 
collison. The “Tyndareus” contends she was on a true west 
course to clear Port Atkinson, en route for Union Bay, at a 
speed of something over 12 knots, and her story in brief is 
that despite a bright look out, both forward and from the bridge, 
she saw nothing to indicate the presence of a vessel in dangerous 
proximity and there was no light near her except one white 
light, first noticed about half way bet veen Prospect Bluff and 
Point Atkinson, about half a point on her port bow which she 
later took to be the stern light of a small steamer heading in 
a southerly direction, and shewing no other lights, and that this 
was the apparent state of things for 8 minutes before the col
lision. when suddenly, just before the impact, the vessel ahead 
swung round till she shewed her port light forward of the port 
beam of the “Tyndareus” which passed the vessel but ran into 
the crib beyond her which could not be seen and had no light 
upon it. It is obvious that if the two accounts of the courses 
taken are correct there could have been no collision, and the 
case, apart from the important question of the adequacy of the 
light on the crib, really comes down to a question of fact upon 
very conflicting evidence.

It is a strange case and has occasioned me much difficulty be
cause I am satisfied that each vessel had the proper lights dis
played and it seems incredible that if they were on the courses 
alleged they could not have seen one another in ample time to 
avoid a collision, unless they were temporarily obscured from

Can.
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view by a low-lying cloud bank of smoke coming imperceptibly 
from the north shore, smoke from that quarter being spolon 
of by the signal operator at Prospect Bluff from which elevation 
of 250 ft. he could easily see the outstanding high light at Point 
Atkinson and yet vessels at water level might be concealed from 
one another by such a smoke cloud as aforesaid.

I have no doubt whatever that a bright look-out was kept on 
the “Tyndareus” to which at least 5 creditable witnesses have 
testified, nor have I reason to doubt the statement of the mate 
of the “Alcedo" to the same effect. I am inclined to think, 
however, that the light on the crib had by some means become 
extinguished or dislodged so as to become invisible from the
“Tyndareus,” very shortly before the collision, the evidei... .
both positive and negative, of several witnesses on the "Tyml- 
areus” that there was no light on the crib at the time of the 
impact is almost irresistible. But if it had been burning I am 
not satisfied that it was sufficient for the purpose, bavins? in 
mind my observations on the point in Paterson Timber Co. v. 
S.S. “British Columbia” (1913), 11 D.L.R. 92, 16 Can. Ex. 305, 
18 B.C.R. 86. Here the light was only an ordinary cold blast 
lantern with a visibility of “about two and a half or three 
miles," which I do not think conveys that reasonable intimation 
of the true state of affairs that I held was necessary in the 
Paterson case as a matter of good seamanship and safe naviga
tion apart from any regulation on the subject of boom or crib 
lights. (I pause here for a moment to express my regret that 
nothing has yet been done to regulate such lights, though the 
necessity for it was pointed out at p. 90 of said case, and the 
present action confirms my observations). In the case at liar 
I cannot help thinking that the accident might well have been 
avoided if there had been a light on the crib of the same visibil- 
ity, 5 miles, as that required by art. 2 (a) for “Bright white 
lights" in general. I can see no good reason why a boom or 
crib light should not be of the same visibility as a ship’s white 
light ; indeed, there is more reason why it should be of greater 
power, if anything, because of its lying so much nearer the 
water, with a consequent reduction in visibility.

As to the submission that if the tug is to be considered as an 
overtaken ship then art. 24 requires the overtaking vessel to 
“keep out of the way," I am unable to find that in fact the 
“Tyndareus” was an overtaking vessel, though she thought she 
was for a time ; and then she did in fact clear the tug but ran 
into the boom the existence and position of which she was un-
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aware for reasons which I am unable to find were negligent 
on her part. There is in my mind uncertainty about the posi
tion of the tug and I am inclined to think she was not where 
her mate and master have deposed to, but probably drifted 
laterally with the tide, while going at so slow a speed, in an 
imperceptible manner. As to the position of the “Tyndareus” 
[ ean entertain no doubt in view of the cross-bearing taken just 
after the collision, viz., one mile south from l’oint Atkinson.

On the whole case, without attempting to state more than in 
outline the principle facts which have engaged my prolonged 
consideration and re consideration (having found it indeed one 
of the most perplexing and difficult in all my experience) I 
can only come to the conclusion that I am unable to find the 
“Tyndareus” guilty of negligence and therefore the action 
against her must be dismissed. In so doing I feel hound to say, 
in the unusual circumstances, that I do not wish it to be under
stood that I doubt the integrity of the witnesses on behalf of 
the “Alcedoj” indeed, I am glad to be able to say that I was 
much and pleasantly impressed by the evident sincerity and 
good faith of the witnesses on both sides, and I am satisfied that, 
except as to the boom light, every reasonable precaution was 
taken that good seamanship suggested, and yet, despite the as
sistance of able counsel on both sides, who conducted their re
spective cases exceptionally well, and expeditiously, I am un
able to understand how each of these vessels failed to discover 
the true position of the other in due time, unless it was because 
of the unsuspected obstruction to the view caused by the low- 
lying smoke cloud already referred to. It follows therefore 
that judgment should be entered in favour of the defendant ship 
and the costs will follow the event as usual.

Judgment accordingly.

CASTLE V. 11ILHKV.
Ontario Supreme Court, Master, J. June 8, 1921.

Release (IIIB—10)—Judgment against several defendants—Part 
PAYMENT BY TWO—RELEASE—PRESERVATION OF RIGHTS AGAINST
others—Proceedings on judgment.

Where several debtors are bound Jointly or Jointly and severally 
by a judgment, a release given to one will discharge the others 
unless the rights of the creditor are reserved, and It specifically 
states so in the release.

IRe E. W. A., a debtor, [1901] 2 K.B. 642, followed; Bogart v. 
Robertson (1904), 8 O.L.R. 261; (1906), 11 O.L.R. 295, referred to.]

Appeal by the defendant Mackie from an order of the 
Master in Chambers.
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Ont. B. H. L. Symmes, for the appellant.
8.C. W. Heighington, for the plaintiff.

Masten, J.:—This b an appeal from the order of

Bilhkt.
the Master in Chambers dated the 5th May, 1921, whereby it 
was ordered that the plaintiff might issue a writ of execution 
against the defendant Maekie for the balance remaining due to

Masten, J. the plaintiff under a judgment dated the 24th April, 1912.
The amount of the original judgment and costs was $1,277.01, 

and the balance now alleged to be owing on the said judgnu nt, 
after deducting therefrom certain payments heretofore mail by 
the defendants Black and Bilsky, amounts to the sum of $5GU.06 
plus interest.

The defence set up by Maekie is that the judgment is a joint 
and several judgment against all the defendants, and that two 
of his co-defendants, namely, Samuel Bilsky and John Block, 
have been released by the plaintiff, and that such releases efi : 
a total discharge of the judgment, so that no claim is now 
enforceable against him.

Each of the releases contains the following clause : “Rom rv- 
ing all my rights as against the said defendants (other than the 
said Black or Bilsky) to prosecute the said judgment and collect 
the balance thereof from the said defendants (other than the 
said Black or Bilsky) as I may be advised.”

In the case of In re E. IV. A., A Debtor, [1901] 2 K.B. 1142, 
it was held that the rule of low that the release of one of two 
joint debtors under a joint and several obligation operates as a 
release of the other, applies as much to a judgment debt as to 
any other obligation ; and the rule has been laid down in many 
cases which will be found collected in Halsbury’s Laws of ling- 
land, vol. 7, para. 929, note (n), that “where several debtors 
arc bound jointly or jointly and severally, a release given to one 
of them discharges the others, unless the creditor, when granting 
the release, reserved his rights against them. In that case the 
release is merely equivalent to a covenant not to sue one of the 
parties and does not discharge the others.”

The rule so stated is in entire conformity with the derision 
in our own Courts in the ease of Bogart v. Robertson (1904 . 8 
O.L.R. 261, in the Court below, and in the Court of Appeal 
(1905), 11 O.L.R. 295.1 think that the appellant may have been 
misled by the statement of Moss, C.J.O., in 11 O.L.R. at p. 299, 
where he says:—

“Prom the reports of the cases in the books it appears that 
the form of plea of discharge by a release to a co-debtor contained 
the allegation that it was given without the knowledge or consent 
of the defendant, for instance, Nicholson v. Revül (1836), 4 Ad.
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& El. 675, 111 E.R. 941, aud North v. Wakefield (1849), 13 
Q.B. 536,116 E.R. 1368. That the same form of plea was adopt
ed in Mercantile Bank of Sydney v. Taylor, [1893] A.C. 317, 
appears from Lord Watson’s statement of the case on p. 318. 
The absence of knowledge or consent seems to be deemed a ma 
terial element of the defence.”

The real application of the principle there stated is that, 
even though the release contains no saving clause such as hers 
exists, yet, if it was given with tho knowledge and consent of 
the remaining debtors, they arc not discharged ; but here, where 
there is a plain reservation of the right to proceed against the 
other defendants for the balance of the judgment, and the debtor 
who is being released accepts the release and pays money upon 
that understanding, it is plain that he is not injured aud that 
his co-defendants will have a right of cont* ibution against him, 
if otherwise so entitled, notwithstanding the release given by 
the plaintiff.

The appeal should be dismissed with costa.
Appeal dismissed.

ERIK SEN BROS. v. THE “MAPLE LEAF”
Exchequer Court of Canada, B.C. Admiralty District, Martin, L.J.A.

June 26, 1922.
Admiralty (gll—8)—Canada Shipping Act R.S.C. 1906 ch. 113 sec.

191—Arrest of ship fob non-payment of wages—Practice.
It is not necessary under sec. 191 (b) of the Canada Shipping 

Act R.S.C. 1906 ch. 113, for a plaintiff in the affidavit upon which 
the warrant for the arrest of a ship for non-payment of wages, to 
shew such circumstances as would bring the action within one or 
more of the exceptions reserved by the section. He has the right 
to prove his status at the trial or any prior time if necessary.

I Let son v. The "Tuladl" (1912), 4 D.L.R. 167, 17 B.C.R. 170, 15 
Can. Ex. 134; Momsen v. The "Aurora” (1913), 13 D.L.R. 429, at 
430, 18 B.C.R. 363, applied.]

Motion by defendant to dismiss an action for want of juris
diction. Motion dismissed.

//. B. Robinson, for motion; E. A. Lucas, contra.
Martin, L.J.A. This is a motion by defendant to dismiss 

this action for want of jurisdiction.
It appears that on May 19 last one Henry Eriksen issued a 

writ against the defendant ship endorsed as follows The plain
tiff as ships carpenter on board the ship ‘‘Maple Leaf” claims 
the sum of $97.20 for wages due to him and for his costs.

And the ship was arrested the same day, and next day a writ 
was issued by the present plaintiffs for $487, for work done in 
Vancouver for ‘‘repairing and equipping” the said vessel.

Can.

Ex.Ct.
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An appearance was entered on May 30 to Henry Eriksen's 

action and it was later discontinued for reasons which do not 
appear.

It is conceded that unless the ship can legally be said to hove 
been “under arrest,” within the meaning of sec. 191 (b) of 
the Canada Shipping Act, R.S.C. 1906, eh. 113, in the act i n 
of Henry Eriksen there is no jurisdiction to entertain this ne. 
tion. It does not appear that Henry Eriksen is one of the 
plaintiffs in the present case who are indefinitely styled “Erik- 
sen Brothers.”

The defendant's counsel submits that an examination of the 
proceedings will disclose that this Court really had no jurisdic
tion to entertain the suit of Henry Eriksen because it was 
under the sum of $200 required by said see. 191, and that the 
affidavit upon which the warrant for the arrest issued should 
have shewn such circumstances as would have brought it within 
one or more of the exceptions reserved by that section. But 
it is to be observed that there is nothing in that section which 
requires the plaintiff to shew at the time the suit is instituted 
that he is within an exception, and hence it must be assumed 
that it was intended that he should have the right to prove his 
status at the trial or any prior time, if necessary. Moreover, 
the warrant for arrest was issued by the registrar, and I have 
already held in Lctson v. The “Tuladi” (1912), 4 D.L.It. 157, 
17 B.C.K. 170, 15 Can. Ex. 134, that, under our rules, even 
where particulars arc prescribed the registrar may dispense 
with them, and a fortiori where particulars are not prescribed, 
it is difficult to see upon what principle they should be insisted 
upon ab initio. In Monism v. The “Aurora” (1913), 13 D.L.It. 
429, at p. 430, 18 B.C.It. 353, I held (under the corresponding 
sec. 165 of the Imperial Merchants Shipping Act, 1894, ch. 60), 
that

“As soon as a creditor finds a ship or the proceeds thereof 
are under arrest of the Court in pursuance of its valid process 
issued to the marshal in that behalf, then he may without fur
ther ado bring his action for, and the Court acquires immediate 
and irrevocable jurisdiction over any claim for building, equip
ping or repairing the ship. The burden is not cast upon the li
tigant to shew to this Court now that the original action under 
which the ship was arrested must eventually succeed. ’ ’

Here there is nothing before me to warrant me in holding that 
the arrest under Henry Eriksen’s suit was not by valid pro
cess. Of course, there might be circumstances so strong as would
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justify the Court in saying that the action under which the 
arrest was made was only a sham proceeding, and, therefore, 
could be disregarded, but the facts here would not justify me 
in coming to such a conclusion.

There is nothing in the Evangelistria (1876), 3 Asp. M.L.C. 
264, which is contrary to this view, because it merely held that 
the arrest should be de jure, and it is in that light that the arrest 
in question here must be regarded.

With respect to Ex parte Andrews (1897), 34 N.B.R. 315, it 
is to be observed, first, that that is a decision on a section of a 
very different character relating to summary actions in certain 
specified Courts and it would be very unsafe to deduce from 
it any general principle relating to ordinary actions for wages 
in this Court: second, that the statute there required as a con
dition precedent to the exercise of summary jurisdiction that 
a complaint on oath should be laid and it is only legally to be 
expected that such a complaint should ab initio disclose all facts 
necessary to confer jurisdiction, but there is no condition of that 
kind imposed by the statute in question here; and third, that 
the rule for certiorari was granted as arising out of the summary 
proceeding itself and not as an indirect attack in another ac
tion as here. That case should obviously be restricted to the 
statute and facts upon which it was decided.

I am, therefore, of opinion that the motion should be dis
missed with costs to the plaintiff in any event.

Motion dismissed.

PIGEON RIVER LUMBER Co. ▼. PULPWOOD Co. AND RUS
SELL, 'UMBER CO.

Ontario Supreme Court, Appellate Division, Meredith, C.J.O., Maclarcn, 
Magee, Hodgins and Ferguson, JJ.A. June l), 1921.

Lov.S AND LOGGING (fill—3)— LOGS FLOATING ON STREAM—OBSTRUCTION 
—Drive being conducted—Right of user—Damages—Action 
—Saw Logs Driving Act R.S.O. 1914 cn. 131 sec. 3—Remedy
BY ARBITRATION.

The question of damages owing to the obstruction of a floatable 
stream by logs, when the drive is unfinished must be settled by 
arbitration under the provisions of sec. 3 of the Saw Logs Driving 
Act.

[Cockburn v. Imperial Lumber Co. (1899), 30 Can. S.C.R. 80, 
distinguished.]

Appeal from the judgment of Lennox, J. in an action to re
cover damages caused by the defendants obstructing the Black 
Sturgeon river, a floatable tributory of Lake Superior, and pre-

Ont.

App. Div.
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Ont. venting the plaintiff company from floating pulpwood and ot r 
App~Dtv timber thereon. Reversed.

—— The judgment appealed from was as follows:—
Fives' ^t was objected that the jurisdiction of the Court was ou ; 

Lvmbes Co. by statute. I have not changed the opinion, expressed tenta- 
*• tively at the trial, that this Court has jurisdiction to entertain 

Pd^’,ood the action notwithstanding the statute. 
and Russell On the 28th April, 1919, the plaintiff company notified the 
T™* Co' defendants of its need and desire to use this waterway during 

the spring freshets, and requested the defendants to discont ic 
the use of the mouth of this river as a storage-basin for tli-ir 
pulpwood, ties and lumber, and permit the plaintiff company to 
have access to Lake Superior. The defendants undertook to 
accede to the plaintiff company’s request, and probably at tlie 
time intended to act reasonably, but in the end applied lli -ni- 
selves to the removal of other pulpwood; and, owing to this ml 
other causes, all going to a consideration of their own inlci ts 
and gains and to a disregard of the convenience and intercsl of 
the plaintiff company, continued to monopolise and obstruct the 
river and prevent the plaintiff company from using it—as that 
company had a right to do—for many months.

It was suggested that the plaintiff company was not ...... .
in availing itself of the spring freshets, and that all the d lay 
was not occasioned by the defendants. I have not overlooked 
the evidence upon this question, but a defendant woo appropri
ates to himself the exclusive use of a highway, to the injury of 
others having equal rights, must not rely upon refined argui its 
and the distant possibility that sumo loss might have resulted 
to the persons whose rights ho ignored, even if the wrongdoer 
had complied with the laws of navigation and the user of rivers 
and streams. While the defendants continued to block the river 
for, it is said, 5 miles up-stream, and as they had done in 1018 
with part of the same cut, there was no encouragement to the 
plaintiff company to be alert in getting its lumber towards i he 
mouth of a blocked river, holding gangs of men in idleness fur 
an uncertain period of time, and running the risk of a “mix- 
up ’’ of its lumber with that of the defendants.

It was faintly suggested that the delay was in some way 
owing to the equinoxes or the dangers of the equinoctial stones. 
I cannot see any foundation for this suggestion. The time 
marked as the culmination of the defendants’ wrongdoing "as 
about as distant from either equinox as it could be. It was 
repeatedly stated that on some occasion a vessel of the defend
ants, or of some one else, was lost in a gale in the month of June.



67 D.L.R.] Dominion Law Bepobts. 265

Well this proves nothing : vessels have been lost in every month 0nt- 
,,f navigation for as long as Lake Superior has been used as a App D|v
great waterway. It was an easy thing, if they desired the record ----
!u contain it, for the defendants to obtain from the public records 
and put in evidence the history of Lake Superior and its gales 
and disasters for the last quarter of a century, and to have v. 
established, if the facts will establish it, a basis for this hazy Pvlpwood 
suggestion of impossibility or danger. ako Russell

The tug employed by the defendants was, within its class, an Timkes Co.
efficient little craft. The bay at the mouth of Black Sturgeon ----
river, where the defendants’ lumber was rafted, is a peculiarly 'rf"!on'1A' 
boisterous and treacherous sheet of water, and it is especially 
difficult and hazardous work to take a raft from it out into the 
open lake—even if the raft is of a reasonable size. The defend
ants, in order to save expenditure of their own money, and 
without regard to the rights of the plaintiffs and others having 
occasion to use Black Sturgeon river, collected an enormous raft 
at the mouth of the river to be taken by a single haul across 
the lake to Appleton, in the State of Wisconsin, but they wholly 
neglected to make proper prolusion for getting the raft from the 
mouth of the river and out of the bay into the open waters of 
the lake. To do this required an exceptionally powerful tug— 
possibly more powerful than any on the lakes—or two tugs of the 
drawing and holding power of the one employed, at least. The 
result was what almost any one—certainly any one familiar 
with this class of work—would know was likely to happen: the 
tug was not able to pull the raft out of the bay, and as the winds 
began to play upon the raft the raft pulled the tug back in the 
direction of its drift instead. Of course, if the winds had blown 
towards the tug and helped it, this portion of the delay com
plained of might have been eliminated, but this was not to be 
counted on—the wind came from a quarter that experience 
shews it might be expected to come from any day in that section 
of the region of Thunder Bay.

The plaintiff company claims very large damages. I think 
its claim is somewhat extravagant. It has sustained very 
serious inconvenience and heavy financial loss through the 
wrongful acts and omissions of the defendants. There will be 
judgment for $6,500, with costs.

/. F. Hellmulh, K.C., for appellants.
II. J. Scott, K.C., for respondent.
I'KiuiUsoN, J.A. Appeal by the defendants from 

a judgment of Lennox, J., awarding the plaintiff $6,500 damages.
The plaintiff and defendants are lumbermen, operating tim

ber limits on the head waters of the Black Sturgeon river. Both
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parties float their timber down the river to Lake Superior, . ad 
there raft it and tow it across the lake.

The plaintiff alleges that the defendants did not remove fmm 
the mouth of the r.ver all or part of their drive for the season of 
1918, but, wrongfully and to the injury of the plaintiff, in the 
fall of 1918 boomed their drive in the mouth of the river, and 
did not remove it until late in the summer of 1919; that, by 
reason of the defendants’ said wrongful blocking of the river, 
the plaintiff was prevented from floating its 1919 log-driv lo 
Lake Superior, and there rafting and towing it across the lake.

The plaintiff pleads that the defendants made an unreason
able and unlawful use of the river, and did so in breach of the 
plaintiff’s common law and statutory right to use the said rixer 
to float its drive.

Mr. Hcllmuth argued that, while not so expressly worded, 
the plaintiff’s claim against the defendants was that they did 
not, as required by sec. 3 of the Saw Logs Driving Act, R.S.fi. 
1914, ch. 131, run and drive their logs so as not unneccssai ilv 
to delay or hinder the removal, floating, running, or driving of 
other logs, or unnecessarily obstruct the floating or navigation 
of the waters of the Black Sturgeon river; that see. 16 of the 
Saw Logs Driving Act requires that such claim shall be sub
mitted to arbitration—and he referred to Cnckburn r. Imp' riel 
Lumber Co. (1898), 26 A.R. (Ont.) 19; (1899), 30 Can. S.C.ll. 
80, and Central Contracting Co. v. Russell Timber Co. (19111 •, 
15 O.W.N. 415, and the evidence at pp. 48, 62, 63, 89, 93, 94, 
300, and 305, as supporting his contention. This defence .is 
pleaded and argued at the trial.

Mr. Scott, for the plaintiff, respondent, contended:—
(a) That the Black sturgeon river was in its natural slate 

a navigable river, an 1 that the blocking of the river was the 
blocking of a high- which the plaintiff had a common law- 
right to use; that the acts of the defendants were an infri - 
ment on the plaintiff’s common law right, by reason of tvln-h 
the plaintiff suffered special damage, for which it could sue.

(b) That, even if the evidence does not establish that the 
Black Sturgeon river is a navigable river, yet by sec. 3 of the 
Rivers and Streams Act, R.S.O. 1914, ch. 130, the plaintiff was 
given the right to float and transmit timber in and upon the 
waters of the said river, and that the acts of the defendants com
plained of were a breach of the rights conferred upon the plain
tiff by the Rivers and Streams Act, entitling the plaintiff to sue.

(e) That sec. 16 of the Saw Logs Driving Act does not apply 
to claims for damages for the infringement of the plaint 's 
common law rights or its rights under the Rivers and Streams
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Act, but applies only to claims for rights conferred by the Saw Ont. 
Logs Driving Act, such as compensation for breaking jams, App Mv
opening booths, sorting logs, which rights arc expressly confer- ----
red by that statute, for the purpose of facilitating the lumbering 
operations of the different persons or companies operating on lvmuei Co. 
the same river or stream. t>.

(d) That the defendants’ drive of the river had finished, Pvlfwood 
and the logs were not being floated within the meaning of the AN„ R,°^aE,L 
Saw Logs Driving Act, but were, on the contrary, being stored timiikr Co. 

in the mouth of the river, thereby blocking navigation and Fvl. "n , A 
interfering with the plaintiff's rights of floatage, and that for ",u80"' 
these reasons the claim of the plaintiff cannot lie said to arise 
under or be governed by the Saw Logs Driving Act, but, on the 
contrary, arise* at common law, or under sec. 2 of the Rivers 
and Streams Act.

These contentions were raised by the pleadings, and fully 
argued at the trial, but the learned trial Judge, without stating 
his reasons therefor, was of opinion that the Court hud jurisdic
tion, and, having heard the evidence, awarded the plaintiff 
judgment.

If the defendants’ objection to the jurisdiction of the Court 
be well-founded, no good purpose will be served by our express
ing an opinion on the merits.

There is practically no evidence on the question as to whether 
or not this Black Sturgeon river is or is not by nature a 
navigable river. See Maclaren v. Attorney-General for Quebec,
15 D.L.R. 855, 20 Rev. Leg. 248, [1914] A.C. 258, at p. 278; but 
it seems to me unimportant whether the plaintiff 's cause of 
action is founded on an infringement of its common law right 
of navigation, distinguished from the right to float logs, as con 
ferred upon it by the Rivers and Streams Act (its right under 
the Act is clear—Caldwell v. McLaren (1884), 9 App. Cas. 392), 
for it seems to me the preliminary questions are:—

(1) Does sec. 16 of the Saw Logs Driving Act apply to a 
claim arising out of a dispute between lumbermen operating on 
the same stream, as to whether one of them has or has not, in 
floating his log-drive, made an unreasonable use of the river to 
the injury and damage of the other t

(2) Were the defendants’ logs, in the circumstances adduced 
in evidence, being “floated” within the meaning of the Saw 
Logs Driving Act, or had the drive ended, so that the defendants 
in holding the logs at the mouth of the river could be said to be 
doing something not authorised by the Saw Logs Driving Act?

Assuming for the moment that the defendants’ logs were
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being floated within the meaning of the Saw Logs Driving Act, 
and that a claim for an abuse of the floating privileges confer
red by the Rivers and Streams Act may bo litigated, it \u.uld 
seem to follow that sec. 16 was intended to apply only to cl. iins 
for damages or compensation under the rights conferred upon 
them by secs. 4, 5, and 13 of the Saw Logs Driving Act.

Section 16 reads :—
“All claims, disputes and differences arising under this Act 

shall be determined by arbitration and not by action.”
Reading the section by itself, it would appear that the claims 

that are to be arbitrated are claims that arise under the Art, 
and out of the rights conferred by the Act itself, and not cl mis 
founded on rights arising outside of the Act; but it is argued 
by the appellants that the Supreme Court of Canada in < . k- 
burn v. Imperial Lumber Co. held that the section applied to a 
claim for damages for delay, where the claim is founded upon 
an allegation that one of two lumbermen did not drive his i gs 
so as not unnecessarily to hinder the other, and that it is not now 
open to this Court to put any other construction upon the Art.

I have carefully perused and considered the opinions in the 
Cockburn case, and I think that both Mr. Justice Gwynne and 
Mr. Justice King, in whose opinions all the other members < f the 
Court concur, express the opinion that if the damages claimed 
were suffered by the plaintiffs by reason of the manner in which 
the defendants assumed to act, in the assertion of the authority 
of the statute, the Saw-Logs Driving Act, then the claim tumid 
be in reference to a dispute and difference arising under the 
Saw Logs Driving Act, and a claim recoverable by arbitral ion 
under sec. 16 of the Act; and it would appear to follow that, if 
and in so far as the plaintiff’s claim is based upon the défend
ants’ failure to comply with the provisions of the Saw-Logs 
Driving Act, i.e., to drive their logs in manner provided by sec. 
3, it is a claim arising under the Act, and determinable by a rhi- 
tration; but, if the claim is based upon an act done outside the 
floating and driving of the logs, that is, blocking the river alter 
the floating and driving was over, then the claim does not arise 
out. of failure to float and drive properly, and does not arise 
under the Saw Logs Driving Act, but arises and is founded on 
an unlawful interference with the rights conferred by see. 3 of 
the Rivers and Streams Act, and for the enforcement of w Inch 
no special tribunal has been named, and consequently is a claim 
enforceable by action.

That brings us to the question: Had the defendants’ drive 
and floating of logs on the Sturgeon river ended when the lugs 
reached a point at or near the mouth of the river where they
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were held by a boom across the mouth, until such time as the Ont. 
defendants let, drove, or dragged them out for the purpose of App D|y
gathering them into rafts and towing them across the laket It -----
is clear that the logs had not reached the end of their journey, Pigeon 
that the defendants intended to float them over the remaining lcmber'co. 
few miles of the river journey, and asserted, and before us urged, v. 
that they were just as much entitled to float the logs on and Pclpwood 
over the last few miles or yards of the stream as they were over Am £°'mTA L 
any other part of the river, that they might have halted or timber Co.
stayed the drive at any point on the river, and that consequently -----
the drive of the river could not be said to have finished till the Mcj!o!h’ 
lugs were floated or taken out of the waters thereof.

I am of opinion that the evidence is that the logs of the 
defendants were boomed and held at or near the mouth of the 
river, in the course of the driving of the river; that the drive 
had not finished; and that consequently the dispute was as to 
whether what the defendants did was or was not an unreason
able thing to do in driving the river, and as to what, if any, 
injury and damage the plaintiff suffered ; and that the plaintiff’s 
claim is one arising under the Saw Logs Driving Act, which, 
under see. 16, must be submitted to arbitration.

I would allow the appeal.
Maclaren and IIodgins, JJ.A., agreed with Ferguson, J.A.
Magee, J.A. :—Whether the defendants had completed their 

drive or not, it appears clear that the plaintiff intended to carry 
its drive past where the defendants’ logs were lying. Section 3 of 
the Saw Logs Driving Act, R.S.O. 1914, eh. 131, enacts that any 
person putting logs into any water for the purpose of floating 
the same in, upon, or down such w ater, shall run and drive the 
lame so as not unnecessarily to delay or hinder the floating, run
ning. or driving of other logs, or obstruct the floating or naviga
tion of the river. The defendants had put log* into the water 
for the purpose of floating the same in this river, and it was 
their duty under this Act to run and drive them so as not to 
hinder the plaintiff, whose drive was unfinished. Section 3 seems 
to me plainly to apply. If so, then see. 16 prevents an action 
and requires arbitration; and it would follow that the appeal 
should be allowed.

Meredith, C.J.O. (after briefly stating the nature of the 
action, dissenting) The principal question discussed on the 
argument was that raised by the appellants, that no action lies, 
but that the respondent’s remedy was by arbitration as provided 
by sec. 16 of the Saw Logs Driving Act, R.S.O. 1914, ch. 131, 
which provides that “all claims, disputes and differences arising
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under this Act shall be determined by arbitration and not bv 
action.”

The right to float the timber of the respondent is not confer
red by that Act, but by R.S.O. 1914, eh. 130, and the appel l ints 
had doubtless a similar right as to their timber.

The argument on the part of the appellants is that, inasmuch 
ns what is complained of is a breach of their duty to “run and 
drive” their logs “so as not unnecessarily to delay or hinder the 
removal, floating, running or driving of other logs, or unm .vs- 
sarily to obstruct the floating or navigation of such water” (see. 
3), the claim is one coming within the provisions of sec. 1(1 of 
the Saw7 Logs Driving Act.

The view of the learned trial Judge was, that sec. 16 does not 
apply; that what the appellants did was, instead of continuing 
their drive, to use the mouth of the river as a storage-basin for 
their pulpwood, tics and lumber—using it in that way from 
August, 1918, to September, 1919.

I agree with the view of my brother Lennox. Granting that, 
had the appellants boomed their timber in the river on account 
of the difficulty of floating it into Lake Superior, they would 
not have invaded the respondent’s rights, and granting also that 
a claim for unreasonable delay is not recoverable by action, 
what the appellants did was a very different thing from this: 
for their own convenience and under no compulsion from the 
elements, they used the mouth of the river and the river for 
about 5 miles up-stream as a basin in which to store their timber 
for the period I have mentioned, thereby preventing the res]mu- 
dent from exercising its right ; that, I think, is a very diffe rent 
thing from what sec. 3 of the Saw Logs Driving Act was design
ed to prevent. To illustrate—by an extreme case, it is true—had 
the appellants deliberately determined never to continue the 
drive, but to leave the timber to rot where it lay, can there be 
any reasonable doubt that an action would lie by one who Buffered 
from what they had done, and that he wrould not be driven to 
proceed to arbitration? If it be answered that in the supposed 
case the drive is at an end, my reply is that what the appellants 
did was to discontinue the drive, intending to resume it when 
it suited their convenience to do so.

I see no reason for differing from my learned brother’s 
estimate as to the damages, and would dismiss the appeal with 
costs. , (< vj

Appeal allowed.
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HEATON v. RODERICK.
Kctc Brunswick Supreme Court, Appeal Division, Hazen, C.J., and 

White and Grimmer, JJ. February 2j, 1922.
Landlord and tenant (§IIID—95)—Rent of premises—Contract to 

REMOVE GOODS—FAILURE—REBATE OF RENT—USE AND OCCUPATION 
in law—Implied contract.

A contract to pay a fair compensation for use and occupation is 
implied by law from the fact that lands belonging to the plaintiff 
have been occupied by the defendant by the plaintiff’s permission. 
The amount of the compensation depends upon the value of the 
premises and the duration of the occupation.

Appeal by defendant from a verdict of the trial Judge in an 
action to recover from the defendant for the use and occupât ion 
of certain premises. Affirmed.

0. IL V. Belyea, K.C., for defendant, supports appeal.
//. A. Powell, K.C., contra.
The judgment of the Court was delivered by
Grimmer, J.:—This is an appeal from a judgment entered in 

the Kings County Court against the defendant for $44.40 in the 
month of July last. The plaintiff rented a building from the 
defendant for 11 months at the rate of $200 per year. When 
possession was given the plaintiff there was a quantity of lum
ber and other goods on the second floor practically occupying 
the full space. These, the defendant agreed to remove in a few 
days, but although importuned and required from time to time 
by the plaintiff to take them away allowed them to remain there 
for b months, whereby the plaintiff lost the use of that part of 
'the building. The action was brought to recover from the de
fendant for the use and occupation of the space mentioned. 
The jury found for the plaintiff, and judgment was entered as 
above. The trial Judge left five questions to the jury, which 
with their answers are as follows:—“1. Did the plaintiff rent 
from the defendant both up and downstairs flats of this build
ing in question, that is, in the arrangement that was made be
tween them was it understood that lleaton was to have both 
places i A. Yes. 2. Did the plaintiff ever enter into or get 
possession of the upstairs flat ? A. Yes. 3. Were the goods 
stored upstairs the goods of Joseph Roderick or of Fred Roder
ick/ A. The goods belonged to both men. 4. Was it under
stood between the plaintiff and Fred Roderick when the build
ing was rented that the goods were to remain there without 
charge Ï A. No. 5. Was there an implied contract that the 
defendant would pay a reasonable compensation for the use of 
the upstairst A. Yes.”

Un the question of damages, the jury replied as follows : “We
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believe that Roderick should return one-third of the monthly 
rental while the goods remained upstairs. * ’

At the conclusion of the trial, counsel for the defendant moved 
to enter a verdict for the defendant, which after argument was 
refused, and later on he obtained from the trial Judge an order 
requiring the plaintiff to show cause why a verdict should not 
be entered for the defendant, or why a new trial should not be 
granted, which in due course after argument was dismissed

The defendant now appeals upon a number of grounds the 
first of which, it seems to me, is the only one of any importunée, 
and is as follows:—

‘‘The learned Judge was in error in not ordering judgm.-nt 
entered for the defendant non obstante veredicto, the facts in 
evidence not showing use and occupation in law of premises by 
the defendant belonging to the plaintiff for which it was intend
ed rent should be paid by the one and received by the other or 
facts from which the same could be implied.”

The trial Judge was of the opinion there was evidence upon 
which the jury could base the findings they made, and having 
carcfully read and examined the same, I am of the opinion lie 
was quite correct in so holding. I am also of the opinion the 
action for use and occupation may properly be maintained under 
circumstances such as apparently existed in this case.

In Churchward v. Ford (1857), 2 H. & N. 446, 157 E.R. 184, 
26 L.J. (Ex.) 354, 5 W.R. 831, it was held by Pollock, C.li.. at 
pp. 448-449, that—‘‘There are authorities to the effect that, 
where nothing appears except that one person is entitled to land 
which another has occupied and enjoyed, an action for use and 
occupation may be maintained because a contract may lie 
implied.”

See Hellier v. Sillcox (1850), 19 L.J. (Q.B.) 295; Lch/h v. 
Dickcson (1883), 12 Q.B.D. 194, 53 L.J. (Q.B.) 120.

Gibson v. Kirk (1841), 1 Q.B. 850, 113 E.R. 1357, 111 L.J, 
(Q.B.) 297, and Sloper v. Saunders (1860), 29 L.J. (Ex.) 27.5, 

are authorities holding that a contract to pay a fair comp usa- 
tion for use and occupation is implied by law from the facts 
that lands, etc., belonging to the plaintiff have been 
occupied by the defendant by the plaintiff’s permission. 
The amount of compensation in such cases depends upon 
the value of the premises and on the duration of the 
occupation. As soon as the occupation ceases the im
plied contract ceases and as no express time is limited for 
payment the compensation accrues from day to day. Hell'er v.
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fWIcox, supra, and Levy v. Lewis (1861), 9 C.B. (N.8.) 872,142 
E.R. 343, 30 L.J. (C.P.) 141, 9 W.R. 388, hold that the mere fact 
of the plaintiff’s ownership of the land, etc., and of the occupa
tion by the defendant is sufficient prima facie evidence of a con
tract to support the action of use and occupation.

Tew v. Jones (1844), 13 M. & W. 12, 153 E.R. 5, 14, L.J. 
(Ex.) 94, it was held there must be some evidence of a holding 
by permission of the plaintiff. The evidence clearly establishes 
that the goods of the defendant were left in the building under 
and by the permission of the plaintiff, who upon one occasion, at 
least, was allowed a discount upon his monthly rent by the de
fendant in consideration of the goods so remaining on the prem
ises. thus bringing the case well within the purview of the auth
orities above referred to.

I am, therefore, of the opinion as stated the action was pro
perly brought and that there was sufficient evidence to justify 
the findings of the jury, and the appeal should be dismissed
with costs.

Appeal dismissed.

BEX V. SMITH.
Ontarfh Supreme Court, Appellate Division, Meredith, C.J.C.P., Riddell,

Latchford, Middleton and Lennox, JJ. December 16, 1991.
Bribery ($ I—4)—Alleged bribery—Peace officer—Criminal Code, sec.

157 (b)—Interpretation—Intent.
A person cannot be said to corruptly or otherwise bribe a peace officer 

so as to interfere with the administration of justice unless he has the 
knowledge that such officer is a peace officer, and knowing so intends 
to bribe him.

[77if King v. Kalick (1920), 53 D.L.R. 586, 33 Can. Cr. Cas. 274, 
13 8.L.B. 372, affirmed (1920), 55 D.L.R. 104, 61 Can. 8.C.R. 175, 35 
< an. Cr. Cas. 159, distinguished ; Reg v. Prince (1875), L.R. 2 C.C.R. 
154, The Queen v. Toison (1889), 23 Q.B.D. 168, referred to.]

Case stated by Logie, J., on a trial with a jury on an indict
ment for corruptly offering money to a peace officer, with intent 
to interfere corruptly with the due administration of justice.

The question asked in the stated case was this: “Was I right 
in law when I stated to the jury as follows : ‘It matters not, in 
my opinion of the law, whether Smith knew that Allen was an 
officer or not, so far as the offence is concerned !’ ”

Sec tion 157 of the Criminal Code is as follows :—
157. Every one is guilty of an indictable offence and liable 

to 14 years’ imprisonment who,—
(o) being a justice, peace officer, or public officer, employed 

in any capacity for the prosecution or detection or punishment 
of offenders, corruptly accepts or obtains, or agrees to accept or 
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attempts to obtain for himself, or for any other person, any 
money or valuable consideration, office, place, or employai- nt, 
with the intent to interfere corruptly with the due administra
tion of justice, or to procure or facilitate the commission of any 
crime, or to protect from detection or punishment any person 
having committed or intending to commit any crime; or

(6) corruptly gives or offers to any officer aforesaid any sii-h 
bribe as aforesaid with any such intent.

II. J. Scott, K.C., and R. L. Brack in, K.C., for the prison- v.
Eduard Bayly, K.C., for the Crown.
Meredith, C.J.C.P. The one question expressly asked in 

this case is: whether knowledge that the person, said to have 
been offered a bribe, was a peace officer, is an essential element 
in the crime of which the prisoner has been convicted.

The offence is expressed in the Criminal Code thus: <or- 
ruptly offers, to a justice, peace officer, or public officer, em
ployed in any capacity for the prosecution or detection or punish
ment of offenders, any money or valuable consideration, office, 
place, or employment, with the intent to interfere corruptly with 
the due administration of justice, or to procure or facilitate the 
commission of any crime, or to protect from detection or punish
ment any person having committed or intending to commit any 
crime.

The gravity of the offence is in the attempt to bribe such an 
officer, in this case a constable, who is, under sec. 2 (26) oi' the 
Criminal Code, a “peace officer.” There is no offence under the 
Criminal Code unless the person offered the bribe is a police, 
peace officer, or other officer, employed as before mentioned, even 
though the intention of the briber be all, and even more, than 
that expressed in the enactment; and this prosecution is based 
altogether upon that enactment, sec. 157 of the Criminal Code.

There cannot be corruption under this enactment unless there 
be such an officer ; and there can be no intention to corrupt such 
an officer unless the person to whom the offer of a bribe is made 
is known or believed to be such an officer so employed as lx fore 
mentioned.

The essence of the crime in this case must be an attempt to 
facilitate the commission of a crime by corrupting a peace officer 
whose duty it was to prevent it.

All that being so, it is impossible for me to consider that the 
prisoner is guilty though he did not know that the person to 
whom money is said to have been offered was a peace officer or 
in any way charged with the prevention or detection of crime.

As every one is to be considered innocent until proved to lie 
guilty, it must be taken, for the purposes of this appeal, that the
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prisoner did not know that Allen was a peace officer, the trial 
Judge having prevented him going to the jury on that question.

That there must he same mens rea, some evil intention, in such 
a case as this—as there must generally in crimes—should be in
disputable. There must be, as the enactment expressly provides, 
among other things, an intention to facilitate the commission of a 
crime; and, if there must be an evil mind in that respect, why 
not the graver one of corrupting those in office for the prosecu
tion and detection of crime, who should, far above their fellow- 
men, generally tie uncorrupted and uncorruptible in such things? 
And, as the giving or offering of the bribe must be with a view to 
misconduct by the officer as such, how can there be any offence 
without knowing that he is such an officer? The cases to which 
we were referred do not help us much, if at all, in determining 
this case.

Hut the very question we have to consider has been deter
mined in the State Courts of several of the United States of 
America; and the rule invariably laid down there is said to be 
that: knowledge by the accused of the official character of the 
person to whom the bribe is offered is an essential element of 
bribery; Colson v. The State (1916), 71 So. Repr. 277; Com
monwealth v. Bailey (1904), 82 S. W. Repr. 299; The State v. 
Howard (1896), 66 Minn. 309; Pettiti v. The State (1912), 121 
Pm-. Repr. 278; and I am quite in accord with the Judges who 
decided those cases in the conclusion they reached, that knowledge 
is essential in such a case as this.

If that were not so, then the prisoner would be liable to 
14 years’ imprisonment, though both he and Allen really be
lieved that the latter was not a peace officer, and though Allen 
had expressed his willingness to make oath that he was not and 
never had been; and though the prisoner’s story, that he be
lieved Allen to be only a servant of the express company, to 
which servants it was usual to give money to expedite the de
livery of goods, be true.

And, if that be not so, then the word “corruptly,” most pro
minently employed by Parliament, in expressly creating the 
offence of which the prisoner has been convicted, is superfluous, 
useless, and misleading; “gives or offers to any officer afore
said any such bribe as aforesaaid with any such intent ” amply 
covered the crime.

The officer is corrupted when he accepts a bribe; the briber 
is corrupted when he attempts thus to pervert justice. It is cor
ruption of the mind, not of the fingers, to which the word “cor
ruptly” is applicable.

And I feel bound to add that the trial, as disclosed in the re-
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porter’s notes of it, seems to me to have been quite unsatisfac
tory. There is no evidence that the prisoner did, or intended 
to do, anything unlawful with the liquor, or in regard to it; 
there is no evidence that it should have been unlawful if he had 
received it from the express company; if the purpose were, a< it 
was sworn to have been, to export it, that was lawful. But. had 
it been unlawful, it could not have been a crime, and facilitation 
must be of the commission of a “crime” to bring the case within 
sec. 157. Nothing like a “crime” has been, or can be, suggest, d.

Then the punishment is an extraordinarily severe one ; greater 
than that generally imposed upon those who commit grave 
crimes of a violent or vicious character; and that in a cas in 
which it must now be taken that the offence was committed quite 
unwittingly.

I would answer the question asked, “No,” and would direct 
a new trial, admitting the prisoner to bail in the meanwhile.

Latchford, J. ;—The general principle applicable to <ueh 
questions as that submitted in the stated case is that, unless the 
Legislature has indicated a contrary intention, the infliction of 
penalties for breach of a statute is to be presumed to he confined 
to cases where the offender has the mens rea : Maxwell on the In
terpretation of Statutes, 6th ed., p. 188.

In Cutuly v. Le Cocq (1884), 13 Q.B.D. 207, a publican was 
convicted under the Licensing Act of 1872, which, by sec. 13, 
makes it an offence for any licensed person to sell intoxicating 
liquor to any drunken person. It was proved upon the t rial 
that neither the accused nor his servants had noticed that flic 
person served was drunk; that while on the licensed premise* 
the person to whom the liquor was sold had been quiet in his 
demeanour, and had done nothing to indicate inebriety; and that 
there were no apparent indications of intoxication. The magis
trate held that the offence was complete on proof that a sale had 
taken place, and that the person served was drunk, and deemed 
it unnecessary to determine whether there had been on the part 
of the accused and his servants a knowledge or means of 
knowledge of the drunkenness. He accordingly convicted the 
publican. The question stated for the opinion of the Court was 
whether the construction placed by the magistrate en1 the sec
tion was right, or whether in arriving at his decision it was 
necessary for him to consider whether or not the appellant or 
his servants knew or had the means of knowing, or whether 
they could with ordinary care have detected, that the person 
served was drunk. Sir James Fitzjames Stephen, in delivering 
the judgment of the Court, said (p. 209) : “I am of opinion that 
the words of the section amount to an absolute prohibition of the
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sale of liquor to a drunken person, and that the existenee of a 
bonâ fide mistake as to.the condition of the person served is not 
an answer to the charge, but is a matter only for mitigation of 
the penalties that may be imposed.”

That conclusion was based on the general scope of the Act, 
which was for the repression of drunkenness, and on a com
parison of the particular section with other prohibitory sections 
in which the word “knowingly” was used.

The latter consideration is not, however, what chiefly de
termined the mind of the learned Judge. He makes only the 
passing reference to it which I have alluded to, and proceeds 
(pp. 209, 210): “The clause we are considering says nothing 
about the knowledge of the state of the person served. I be
lieve the reason for making this prohibition absolute was that 
there must be a great temptation to a publican to sell liquor 
without regard to the sobriety of the customer, and it was 
thought right to put upon the publican the responsibility of 
determining whether his customer is sober. Against this view 
we have had quoted the maxim that in every criminal offence 
there must be a guilty mind; but I do not think the maxim has 
so wide an application as it is sometimes considered to have.”

Then, after referring to Reg. v. Prince (1875), L.R. 2 C.C.R. 
154, and Regina v. Bishop (1880), 5 Q.B.D. 259, he continues 
(p. 210): “The substance of all the reported cases is that it 
is necessary to look at the object of each Act that is under con
sideration to see whether and how far knowledge is of the es
sence of the offence created.”

The object of the section of the Criminal Code under which 
the appellant was convicted was to prohibit and punish any 
person who “corruptly gives or offers to a peace officer employed 
in any capacity for the prosecution of offenders any such bribe 
as money with intent to interfere corruptly with the due ad
ministration of justice.

Kalick v. The King (1920), 55 D.L.R. 104, 61 Can. S.C.R. 
175, 35 Can. Cr. Cas. 159, decides that an attempt to bribe a 
peace officer not to proceed against the party offering it, for 
breach of a statute analogous to the Ontario Temperance Act, 
manifests an intention to interfere corruptly with the due ad
ministration of justice within the meaning of the section of the 
Code under which the appellant was prosecuted.

In that case there was no question of the knowledge of the 
accused that the person bribed was a peace officer.

Here the evidence (incredible as it may seem) is that Smith 
did not know the person to whom he offered the bribe of $2,000
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was a peace officer. The question for decision is whether the 
learned trial Judge was right in telling the jury that the 
prisoner’s want of knowledge was immaterial. I would agree 
in his opinion hut for the use in see. 157 (h) of the introductory 
word “corruptly” and the inclusion, by reference to para. (a>, 
of the words “with the intent to interfere corruptly.”

I am quite unable to see how any person can be said cor
ruptly or otherwise to bribe a peace officer with the corrupt in
tent of interfering with the administration of justice unless he 
knows that the person whom he bribes is in fact a peace offi<•< r. 
Intent is an act or state of the mind resulting from a conscious 
exercise of the will. Necessarily it implies knowledge.

Hence I think the question submitted must be answered in 
the negative. There should he a new trial of the appellant.

Middleton, J. :—The mental element essential to different 
crimes differs very widely. In the case of common law crimes 
it has been defined by an eminent author as a general intention 
to break the laws which prohibit the criminal act in question: 
Stroud’s Mens Rea, pp. 16, 20. Where the offence is statutory, 
the same author, in a recent article in 37 L.Q.R. 488, speaks of 
the mens as an intention to do the act forbidden by the statute.

There has been much confusion of thought resulting from 
the failure to distinguish that state of mind which constitutes a 
defence to a charge of crime at common law from the absence 
of the specific intent made essential to a particular crime by 
the statute creating the offence.

The distinction is clearly drawn in the judgment of the 
Privy Council in Bank of New South Wales v. Piper, [1897] A.C. 
383, where it is first pointed out (p. 389) that it is competent 
for a Legislature “to define a crime in such a way as to make 
the existence of any state of mind of the perpetrator immaterial,” 
in which case, if the offence of which the offender is convicted is 
a venial one, the Judge in the exercise of his discretion may 
award nominal punishment only. It is then said (pp. 389. 390) : 
“It was strongly urged .... that in order to the constitution 
of a crime, whether common law or statutory, there must be 
mens rea on the part of the accused, and that he may avoid con
viction by shewing that such mens did not exist. That is a 
proposition which their Lordships do not desire to dispute; but 
the questions whether a particular intent is made an element 
of the statutory crime, and when that is not the case, whether 
there was an absence of mens rea in the accused, are questions 
entirely different, and depend upon different considerations. In 
cases in which the statute requires a motive to be proved as an 
essential element of the crime, the prosecution must fail if it is
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not proved. On the other hand, the absence of mens rea really 
consists in an honest and reasonable belief entertained by the 
accused of the existence of facts which, if true, would make the 
act charged against him innocent.”

To much the same effect is the statement of Cave, J., in 
Regina v. Toison (1889), 23 Q.B.D. 168, 181, where he says:—

“At common law an honest and reasonable belief in the ex
istence of circumstances which, if true, would make the act for 
which the prisoner is indicted an innocent act has always been 
held to be a good defence. ... So far as I am aware it has 
never been suggested that these exceptions do not equally apply 
in the case of statutory offences unless they are excluded ex
pressly or by necessary implication.”

This statement, if taken to apply to all statutory offences, 
is rejected by the Court of Criminal Appeal in the recent case 
of Rex v. Wheat, [1921] 2 K.I3. 119. This was a case of bigamy, 
where the accused on reasonable grounds and in good faith 
believed that he had been validly divorced from his first wife, 
when in fact he had not.

The result of this decision is in effect to adopt the view of 
Wills, J., in Regina v. Toison, 23 Q.B.D. at p. 173. that most 
statutes creating offences “are properly constructed as imposing 
the penalty when the act is done, no matter how innocently, and 
in such a case the substance of the enactment is that a man shall 
take care that the statutory direction is obeyed, and that if he 
fails to do so he does it at his peril.”

The tendency of the more modern decisions, as is pointed 
out by Mr. Justice Stephen in Cundy v. Le Cocq, 13 Q.B.D. 
207, is to regard all statutory offences as being strictly defined 
by the words of the statute, more particularly when one finds 
in the statute anything indicating the legislative intention with 
reference to the motive. In Cundy v. Le Cocq it was pointed 
out that the word “knowingly” was used in the definition of 
certain offences against the Act, while in others it was omitted, 
and the finding was that this signified an intention on the part 
of the Legislature that knowledge should be an essential ingre
dient of the offence only when so provided.

Turning now to the statute in question: in my view, the only 
matter open for argument is the ascertaining exactly what the 
statute requires. Eliminating that which is not material and 
transposing the words of the section (Criminal Code, sec. 157), 
we find that “every one is guilty of an offence who corruptly 
gives or offers to any peace officer any bribe with the intent to 
interfere corruptly with the due administration of justice.” 
The searching by a police officer for information upon which lie
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Supreme Court of Canada in Kalick v. The King, 55 D.LH. 
104, 61 Can. S.C.R. 175, 35 Can. Cr. Cas. 159.

The other statutory requirement essential to guilt is that what
Lennox, J. is done shall be done “corruptly,” i.e., with the object of pro- 

curing the police officer to abstain from the discharge of his 
duty by reason of the bribe tendered or promised to him.

This statutory requirement seems to me to import a m ml 
element into the offence, and I think the learned trial Judge 
erred when he charged the jury as he did, and that the accused 
cannot be said to have attempted corruptly to bribe a police 
officer with the intention of corruptly interfering with tin- ad
ministration of justice unless he had knowledge of the fact that 
the individual with whom he was dealing was a police officer.

From the evidence given in this case this knowledge might 
well have been inferred, but this was a question to be determined 
by the jury, and the Judge could not withdraw the matter from 
them.

I greatly regret that a new trial must lie directed. The 
accused is now in custody. I do not think that we should deal 
with the application for bail; but if, on a proper application, 
bail is granted, care should be taken to see that it is of a most 
substantial character. The charge is by no means a trivial one; 
if the accused is guilty his offence calls for severe punish m ut, 
and it is most desirable in the public interest that there should 
be a trial, and bail should be in such an amount as to make it 
certain that the accused will stand his trial.

Lennox, J. :—The indictment upon which the prisoner was 
tried and convicted was that he “did corruptly offer to one 
William Allen, a peace officer engaged in the execution of his 
duty, a sura of money with intent to interfere corruptly with the 
due administration of justice.”

The indictment and trial were under sec. 157 of the Criminal 
Code, para. (6). This paragraph does not speak for itself; to 
make it intelligible parts of para, (a) must be carried down and 
incorporated with it. This cannot be evaded, and, having to 
do this, I take it that this is what the statute specifically de
clares, namely: “Every one is guilty of an indictable offence 
and liable to 14 years’ imprisonment who corruptly offers to any 
peace officer employed in any capacity for the prosecution or 
detection or punishment of offenders, any money or valuable con
sideration, with the intent to interfere corruptly with the due
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administration of justice.’* I have included in extenso what 
is incorporated by reference in para. (b).

The question submitted by the stated case is: “Was I right 
in law when I stated to the jury as follows : ‘It matters not, in 
my opinion of the law, whether Smith knew that Allen was an 
officer or not, so far as the offence is concerned ? ’ ”

The answer, 1 think, largely depends upon what else the 
learned Judge said to the jury, or omitted to say, and, in some 
degree, upon the evidence and the whole course of the trial, 
including comments of the trial Judge in the hearing of the jury. 
1 have read it all very carefully.

The case was argued as if everything turned upon the con
struction of the statute upon one point only, namely, whether 
the word “knowingly” is to be implied, and supplied, or not. 
1 am of opinion that the answer to the stated case does not 
depend upon this point alone. Assuming, for the moment, with
out deciding, that knowledge that the person to whom the money 
is offered is a peace officer is not per se essential, that the crime 
may be complete without knowledge, still, in my opinion, it 
would not at all follow that the learned Judge “was . . . . 
right in law” in instructing the jury that “It matters not, in 
my opinion of the law, whether Smith knew that Allen was an 
officer or not, so far as the offence is concerned.” With respect, 
I am of opinion that it matters a great deal as regards whether 
or not the prisoner made the offer with intent corruptly to in
terfere with the administration of justice.

1 am of opinion that this statement of the learned Judge, 
taken by itself, was wrong in law, whether knowledge is or is not 
essential, and, unless corrected in other parts of the charge, was 
misleading and calculated to divert the attention of the jury 
from other considerations and findings of fact essential to a 
fair trial of the offence charged in the indictment.

It is therefore necessary to follow out carefully what else 
was said or omitted by the learned Judge in instructing the jury.

Section 157 was read to the jury, as it is, with all its “afore- 
saids,” and the dictionary meaning of “corruptly” was also 
read to them. It was not pointed out what is to be read into 
para, (b) in order to understand its various references to para. 
(a), as, for instance : “bribe as aforesaid” is to be read as the 
equivalent of “any bribe with intent,” etc., at least, and prob
ably of all the subsequent words of para. (a).

I was not able to satisfy myself as to the completed form and 
substance of the skeleton (6) without resorting to the device set 
out; and, making allowance for the “diversity of gifts,” I have 
been wondering whether the jurymen, whether each juryman,
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clearly grasped on a single reading wliat I have found it ■ iuite 
difficult to lie clear about, after many readings and a good deal 
of steady thinking. Did they, for instance, understand or even 
think about the circumstances that for “offers to any officer 
aforesaid,” they were to sulistitute “offers to any peace officer 
employed in any capacity for prosecution or detection or punish
ment of offenders,” and that it was a fundamental condition 
that they should find as a fact, guided by the instruction of the 
Judge, of course, as to the legal meaning of peace officer, that 
Allen was in fact a peace officer, and that, at the time of the 
alleged offence he was in fact so employed for the prosecution, 
detection, or punishment of offenders, before they could i rim; 
in a verdict of guilty 1 Subject to what I have said as to the 
meaning of “peace officer,” these are all questions of fact, and 
exclusively for the jury; whether a determination of these cs- 
sential facts was easy or difficult does not matter ; they are basic 
conditions of a conviction, and the jury must be allowed to pass 
and must pass upon them in reaching a verdict. Did the jury 
understand, in fact did the jury advert to, these questions at all! 
I need not answer this question either, for all this was disposed 
of before the jury retired to consider their verdict. The learned 
Judge said: “Now, Allen was an officer, I tell you, as a matter 
of law—Allen was an officer within sec. 157. He was in fact a 
county constable.” These important questions being eliminated, 
I confess I find it difficult to make out just what was left to the 
jury to determine, if anything. The offer of money was ad
mitted and sworn to by the prisoner. It was essential to a 
verdict of guilty that the jury should reach the conclusion that 
as a matter of fact a corrupt offer “with the intent to interfere 
corruptly with the administration of justice” was made. This 
was not in any direct or explicit way submitted to the jury— 
it was not submitted to the jury at all except by a verbatim read
ing of the whole section; and the jury were left to apply the 
statute to the facts as best they could. With respect. I do not 
think this is enough ; I do not find in it any guarantee that the 
jurors were put in a position to consider the relevant facts, and 
to apply intelligently the provisions of the statute to the facts 
as they found them. It is quite as important that the trial 
should lie fair as that the verdict should be right. Without a 
legally fair trial a theoretically just verdict of guilty is impos
sible. It may be that this man is an old offender. ITc was 
being tried where his operations, whatever they were, haij been 
carried on, and by a jury drawn from a locality where his re
puted doings were notorious. He came to his trial under un
favourable conditions, and he made no attempt to shew that he
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was a man of general good character. In the ease of a man of 
had repute, it is, manifestly, more necessary to he on the alert 
to see that nothing is dragged in that ought to he excluded, than 
in the ease of a man of hitherto unblemished character. What 
the people are saying outside should he kept outside the court
room during the trial of an issue, whether civil or criminal.

To the end that this man should have a fair trial, and neither 
more nor less, it was not essential, I would think, to remind the 
jury of the supposedly evil reputation of “the border towns,” 
luit there is room for a difference of opinion as to this, and quite 
frequently Judges advert to external conditions to impress upon 
the jury the gravity of the question they have to deal with.

But the improper admission, and the admission of improper 
evidence, is quite another matter. I have pointed out that there 
was no attempt by the prisoner to pose as a man of previously 
good character. The course pursued by the Crown at this trial 
is unheard of in our Courts. It was both irregular and illegal. 
Where it is competent to give evidence of previous conviction, 
and when the time arrives for giving it, the method is regulated 
by secs. 982, 963. and 964 of the Code. The manner of the giv
ing of this evidence is the least serious phase of the question— 
there was no right to put in the evidence at all at the trial stage 
of the proceedings. Sections 963 and 964 are intended to meet 
eases where the offender is liable to a specific additional penalty 
by reason of having committed a second offence of the same 
character, and the chance of prejudice to the accused, by a 
premature disclosure of the previous conviction, is carefully 
guarded against in these sections. Here, the object was obviously 
to blacken the character of the prisoner in advance, a thing for 
which there is no legal sanction except where character-evidence 
is given to offset previous evidence of good character : Roscoe’s 
Criminal Evidence, 11th ed., p. 94; Phipson on Evidence, 6th 
ed., pp. 186, 187. Kalick v. The King, 55 D.L.R. 104, 61 Can. 
S.C.R. 175, 35 Can. Cr. Cas. 159, is authority for holding that, 
although proceedings had not been instituted, the offer of a 
bribe to an officer employed in the carrying out of the Ontario 
Temperance Act, other conditions of the section being present, 
comes within the provisions of sec. 157.

The Chief Justice was good enough to refer me to a number 
of American decisions, Pettiti v. The State, 121 Pac. Repr. 278; 
The State v. Howard, 66 Minn. 309 ; Colson v. The State, 71 So. 
Repr. 277, and other cases, and I have read them. They establish 
that, under apparently similar legislation, knowledge that the 
person bribed was an officer, juror, or as the case may be, is 
essential and must also be charged in the indictment. I have
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Out not found it necessary, as above indicated, to come to a ecru hi-
App Div s'on as *° whether knowledge is essential under sec. 157 and

—— ’ have therefore not compared the American statutes with mrs. 
Rk It is to be noted, of course, that the offenders referred In in

Suirn P*ra- («) necessarily have knowledge, and para. (6) i- in
___ " pari materia. As the question of a new trial arises, I ha ex-

Ridden, j. amined the whole charge and inquired into the trial gen ally 
more fully than I would otherwise have done.

Except in the case of a challenge for the defence improperly 
disallowed, “No conviction shall lie set aside nor any new liai 
directed, although it appears that some evidence was improperly 
admitted or rejected, or that something not according to law 
was done at the trial or some misdirection given, unless, in tla- 
opinion of the court of appeal, some substantial wrong or mis
carriage was thereby occasioned on the trial.” Criminal < 1 
sec. 1019.

I am of opinion that, within the terms and conditions of 
see. 1019, the prisoner Cecil Smith is entitled to a new trial. 1 
am naturally disposed to concur in whatever terms the I liief 
Justice and my brothers, of greater experience than 1 have, 
may impose. As yet I do not know what conclusion they max- 
reach, and it is necessary to be definite, therefore, speaking for 
myself, I would think there is no hardship in retaining the 
prisoner in close custody until the trial—the only absolute 
guarantee, to my mind, that he will appear for trial when called 
upon. There should be no escape from this, if he is alive.

Riddem., J. (dissenting) :—At the recent sittings of the 
Supreme Court at Sandwich, Cecil Smith was indicted the 
indictment charging “that at the city of Windsor, in the county 
of Essex, on the 28th day of February, 1921, Cecil Smith did 
corruptly offer to one William Allen, a peace officer engaged in 
the execution of his duty, a sum of money with intent to inter
fere corruptly with the due administration of justice.”

Smith was found guilty and was sentenced by my learned 
brother Logie to five years’ imprisonment.

The main defence was that Smith did not knoxv that Allen 
was a peace officer.

My learned brother in his charge to the jury said :—
“It matters not, in my opinion of the law, whether Smith 

knew that Allen xvas an officer or not, so far as the offrie r is 
concerned. If he knew, so much the worse; but, if he did not 
know, then the offence is nevertheless completed if he corruptly 
with intent aforesaid, actually offered a bribe to a man wit vas 
in fact a peace officer.”

Counsel for the defence asked for a reserved case upon the
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question of law “in order that we might take the opinion of the 
court of appeal upon that.” Mr. Justice Logie refused, and 
a motion was made to this Court successfully, resulting in the 
following case:—

“Was I right in law when I stated to the jury as follows:— 
‘It matters not, in my opinion of the law, whether Smith knew 
that Allen was an officer or not, so far as the offence is con
cerned 1 *

And I make a certified copy of the evidence and also the 
papers and exhibits at the trial, part of the stated case.”

The only point before us is the simple one “To constitute an 
offence against the statute, must the accused have known that 
the person whom he was attempting to bribe was a peace 
officer?”

At the common law it was a well-known maxim “Actus non 
facit reum nisi mons sit rea”: and “ignorantia facti excusât” 
as the civil law' puts it, “régula est, juris quidam ignorantiam 
cuique nocere, facti vero ignorantiam non nocere.” But this 
rule does not necessarily apply in the ease of acts forbidden by 
statute. Where Parliament enacts a law' for the protection of 
public morals, health, or welfare of any kind, the statute may 
forbid any act without reference to the intent, to the purpose, 
or to the knowledge of the actor.

Cases will no doubt be found in w'hieh the Court has imported 
a requisite of the knowledge of fact—for example, the famous 
case of Regina v. Toison, 23 Q.B.D. 168, decided by nine Judges 
against five: Regina v. Sleep (1861), 8 Cox C.C. 472; Regina v. 
Coke* (1858), 8 Cox C.C. 41. The argument for this course 
has never been put more forcibly or ably than in the dissenting 
judgment of Brett, J., m Regina v. Prince, L.R. 2 C.C.R. 154, 
(44 L.J.M.C. 122)—the fact that he stood alone against fifteen 
Judges makes his judgment none the less cogent and interesting 
—in another field “Athanasius contra mundum.”

Hut the whole trend of modern authorities is toward a literal 
interpretation of statutes—it is supposed that Parliament knew 
what it meant to prohibit and was sufficiently acquainted with 
the English language to express its meaning clearly.

In Regina v. Prince, ut supra, Blackburn, J., giving the 
judgment of ten Judges, refused to give effect to the argument 
that “in general, a guilty mind is an essential ingredient in a 
crime, and that where a statute creates a crime, the intention of 
the legislature should be presumed to include ‘knowingly’ in 
the definition of the crime, and the statute should be read as if 
that word were inserted, unless the contrary intention appears.” 
In that case the charge was of taking a girl of sixteen out of her
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young girls, though with their consent, unless the girl was in 
fact old enough to give a valid consent. The man who has eon- 
nection with a child, relying on her consent, does it at his peril.”

Riddell, J. Bramwell, B., giving the judgment of eight Judges (Pollock. 
B., and Denman, J., having also concurred in the judgment of 
Blackburn, J.), says (p. 174): “The question is, whether we 
are hound to construe the statute as though the words ‘not be
lieving her to be over the age of sixteen’ were there, on aivount 
of the rule that the mens rea is necessary to make an act a 
crime. I am of opinion that we are not, nor as though the word 
‘knowingly’ was there, and for the following reasons: The act 
forbidden is wrong in itself if without lawful cause; I do not 
say illegal, but wrong.”

The case of Regina v. Toison and the maxim “actus non faeit 
reum nisi mens sit rea” have been considered in the Court of 
Criminal Appeal in England in two cases in the present year. 
The first is Res v. Wheat, [ 1921 ] 2 K.B. 119. The statute 24 
and 25 Viet. (Imp.), ch. 100, sec. 57 provides: “Whosoever, 
being married, shall marry any other person during the life of 
the former husband or wife . . . shall be guilty of felony,” with 
three exceptions, the second being when there has been a divorce 
of the original spouses. Wheat was found by the jury “to have 
believed on reasonable grounds” that he had been divorced from 
his lawful wife. The trial Judge, Mr. Justice Sankey, held that 
this was no defence; and his decision was sustained by the Court 
of Criminal Appeal (Bray, Avory, Shearman, Salter, and (irevr. 
JJ.). In giving the judgment of the Court, Avory, J. (p. 125 . 
says :—

“In the case of the second exception there is no indication 
in the statute that any presumption or belief is to afford any 
defence ; the words do not admit of any such qualification and the 
only defence under this head appears to be that the accused lias 
in fact been divorced from the bond of the first marriage. If lie 
has not, then at the time of the second marriage he is a person 
who, being married, intends to do the act forbidden by the 
statute, namely, ‘to marry during the life of the former wil ” 
At p. 126, referring to the mens rea maxim, the learned Judge 
says: “In our opinion the maxim in its application to this statute 
is satisfied if the evidence establishes an intention on the part 
of the person accused to do the act forbidden by the statute.”

A still more recent case is Horton v. 0Wynne, [1921] 2 K.ll. 
661. The Larceny Act of 1861, 24 and 25 Viet. (Imp.), ch. 1*6,
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see. 23 provides: “Whosoever shall unlawfully and wilfully kill 
.... any house dove or pigeon under such circumstances as 
shall not amount to larceny at common law” shall be liable to 
a penalty. Gwynne believed that a homing pigeon which he 
saw sitting on the ground in a field some distance from him 
was a wild one, and shot it, thinking that he had the right to 
shoot it. The Justices of Herefordshire held that he did not 
thereby incur the penalty of the Act, but reserved a ease. Their 
decision was reversed by the Court (Darling, Avory, and Ilor- 
ridge, JJ.). The argument for the appellant was (p.662) : 
“No doubt the section does not apply to a wild pigeon . . . Rut 
a person who shoots at a pigeon under the belief that it is a wild 
one takes the risk of its turning out to be a house pigeon.” 
Darling, J. (p. 663) : “A person who shoots a pigeon which 
turns out to be a house pigeon must take the consequences of his 
act.” The other Judges agreed. Taylor v. Newman (1863), 
4 1$. & S. 89, 122 E.R. 393, was referred to as supporting the 
conclusion, as in that case the defendant escaped only because 
he was acting in defence of his property.

I do not think that the defendant can derive assistance from 
the case of Sherras v. De Rutzcn, [1895] 1 Q.B. 918. The 
appellant, keeper of a public-house, had sold liquor to a police
man without his armlet, and believed by the publican to be off 
duty; he was convicted under the Licensing Act (1872), 35 & 
36 Viet. eh. 94, sec. 16 (2), for supplying liquor to a constable 
on duty. The Court (Day and Wright, JJ.), quashed the con
viction; but in doing so Wright, J., took occasion to say that 
the presumption that mens tea is a necessary ingredient in a 
crime is liable to be displaced by the wording of the statute 
creating the offence.

1 am unable to see the relevancy of the ease of Chisholm v. 
Dou.lton, (1889), 22 Q.B.D. 736. There the defendant was held 
not liable in the police court for the negligence of his servant. 
This decision was sustained. “It is a principle of our criminal 
law that the condition of the mind of the servant is not to be 
imputed to the master,” per Cave, J., at p. 741.

A collection of recent American eases on this point, support
ing the conclusion at which I have arrived, will be found in 
20 Michigan Law Review (November, 1921), pp. 109, 110.

The evidence in the present ease wholly justified the jury in 
finding that the act was done corruptly with intent to interfere 
with the due administration of justice—the administration of 
the Ontario Temperance Act. It is not objected, nor do I think 
it could be validly objected, that the learned trial Judge told 
the jury that interference with the due administration of the
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Ontario Temperance Act is an interference with the due adnmis- 
tration of justice : Rex v. Kalick, 53 D.L.R. 586, 33 Can. Or. ( 'as. 
274, 13 S.L.R. 372 a judgment of the Court of Appeal for 
katchewan, affirmed in the Supreme Court of Canada, Knl I: v. 
The King, 55 D.L.R. 104, 61 Can. S.C.R. 175, 35 Can. Cr. Cm. 
159.

I can find no ground for holding that the statute contemplated 
mem rca at all. Taking the test suggested in Regina v. Prince, 
by Bramwell, B., “the act forbidden is wrong in itself if with
out lawful cause ; I do not say illegal, but wrong.” “On • who 
does such an act does it at his peril,” per Blackburn, J., 1. R. 2 
C.C.R. at p. 172.

Nor can the defendant derive any advantage from the word 
“corruptly.” The meaning of this word is explained in The 
Bewdley case (1869), 1 O’M. & II. 16, at p. 19, by Blackburn, 
J., following the judgment of Willes, J., in Cooper v. Slade 
(1858), 6 H.L.C. 746, at 773,10 E.R. 1488 at 1499.

The defendant did the act corruptly in the legal sens.', and 
undoubtedly with the intent aimed at by the section ; the ab
sence of mens rea (if it was in truth absent) is immaterial, and 
I think the charge unobjectionable.

The question submitted to us should be answered in the 
affirmative.

Question answered in the negative and new trial 
ordered (Riddell, J., dissenting).

COMMERCIAL LOAN AND TRV8T Co. LTD. v.MACAW
Manitoba King's Bench, Dysart, J. June 10, 1922.

Companies (§VA—173)—Restrictions on sale of shares—By i \w— 
Validity—Companies Act R.S.M. 1913, cir. 35, sec. 46 Con
struction.

The by-laws of a company contained a clause that ‘‘No hare- 
holder of the company shall be entitled to transfer any share or 
shares in this company without the consent of the directors by 
by-law, until he shall have paid to the company the full value of 
the share or shares." The Court held that in this clause the 
absolute right to transfer fully paid up shares was implicitly re
cognized and that the restrictions imposed therein did not aim 
to prevent transfers but rather to prevent loss by transfer, and 
that the clause was not in conflict with sec. 46 of the Companies 
Act and was therefore infra vires.

Companies (8VF—253)—Sale of shares—Effect of fraud of director 
SHAREHOLDER IN SALE OF SHARES—COMPANIES ACT R.S.M. 1913,
cn. 36, secs. 59, 60, 61—Construction.

In general, a director of an incorporated company may deal 
with his shares as freely as an ordinary shareholder; such -hares 
being personal property and transferable subject only to the re
strictions referred to in sec. 46 of the Companies Act R.S.M. ch.
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36. but an ordinary shareholder cannot transfer his unpaid shares 
without the consent of the directors, and a director shareholder 
cannot take advantage of his own wrongful act and breach of duty 
ns director in misleading his co-directors to obtain the transfer of 
hie shares to a purchaser to whom it was his duty in the interests 
of the company to refuse his consent and a transfer under such 
circumstances will be set aside especially where the consent to 
the transfer has never been given by a motion duly made and sec
onded, carried and recorded in accordance with the by-laws of the 
company.

[Hutching» v. Canada National Fire Ins. Co. (1917), 33 D.L.R. 
752, 27 Man. L.R. 496, at 503, affirmed by the Privy Council 39 
D.L.R. 401, [1918] A.C. 451; and Hutchings v. Great West Perma
nent Loan Co. (1917), 33 D.L.R. 750, 27 Man. L.R. 496, affirmed 
by Privy Council 39 D.L.R. 401, [1918] A.C. 451, 87 L.J. (P.C.) 106, 
considered. See Annotation on Company Law, 63 D.L.R. 1.]

Application by the liquidator to place the name of the de
fendant upon the list of contributories of the King’s Park Com
pany, Limited, in process of winding-up. Application granted.

A. .1/. S. Ross, and F. R. Sproule, for plaintiff.
IV. P. Fillmore, and R. T. Robinson, for defendant.
Dykart, J. The insolvent company was incorporated by let

ters patent issued by the Province of Manitoba on March 19, 
1912, with a capital of $300,000, for the purpose of carrying 
on a real estate business. On May 21, 1912, the defendant be
came a shareholder by subscription, and received a certificate for 
105 shares of the par value of $100 each, upon which he eventu
ally paid 25%, leaving a balance of $75 per share unpaid to this 
date. There are no calls unpaid on these shares, and no lien or 
other claims against them.

At a meeting of the directors on February 26, 1919, the de
fendant, who was also a member of the board, told his co-direc
tors that he had sold his shares to one Williams and asked to 
have their transfer approved. The approval, however, was not 
given, and the meeting adjourned until the following day for 
further consideration. At this adjourned meeting the minutes 
record that “the secretary reported the transfer” from the de
fendant to Williams. The old certificate for the shares was sur
rendered and a new certificate issued; certain entries were 
made in the stock ledger of the company, and, thereafter, the 
defendant ceased to attend meetings either as a director or share
holder.

The question is—Was a valid and effective transfer made of 
these unpaid shares so as to relieve the defendant from liability 
fur the unpaid balance?

The defendant had become a director of the company very 
shortly after he became a shareholder, and continued as a direc- 
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tor until after the secretary had “reported” his transfer on 
February 27. It is true that a resignation by him dated Febru
ary 25 had been produced, but it is not referred to in the min
utes until after the transfer was reported when the resign,it ion 
was “read and accepted,” he “having sold his stock.” Not- 
withstanding the argument that a director may resign at in
time, and cannot be held on the board against his will or by 
reason of non-acceptance of resignation, the fact remains that 
the defendant attended the meeting of the 26th as a director 
and acted throughout in that capacity. And there is no evi
dence that the resignation was tendered before the conclusion of 
the meeting of the 27th, and this was only after he had sold his 
stock. For all the purposes involved in the validity of this 
transfer, I am satisfied that the defendant was a director 
throughout.

A knowledge of the financial condition of the company in the 
period leading up to this “transfer” is enlightening. The c m 
pany had originally purchased on the outskirts of the city a 
large tract of vacant land which it subdivided into building 
lots, and upon which it owed a very large portion of the pur
chase-price. To meet this obligation, it relied upon the receipts 
from the sale of these lots, and, as a last resource, upon the 
unpaid stock subscriptions. When speculative values subsided 
the company’s lots became unsalable and its agreements diffi
cult and in many cases impossible to collect. In spite of t In- 
efforts of the directors the company drifted slowly but surely 
towards the cataract of insolvency which steadily loomed larger 
as the days went and finally engulfed it in May, 1920. The more 
optimistic of the directors hoped that catastrophe might be avert
ed or at least postponed ; but they all had reason to fear, and 
frequently discussed, the approaching insolvency, their own 
obligations as holders of unpaid shares ; and how they might 
escape the liability. When, therefore, at the meeting of Ft bru- 
ary 26, the defendant told his co-directors that he had sold his 
shares, they knew and he knew that he was attempting to get 
rid of his liability ; they knew and he knew that the holder of 
his shares would in all probability be eventually called up n to 
pay the unpaid balance. Indeed he did not conceal it and has 
since frankly admitted it.

This brings us to consider whether or not a director-share
holder may transfer shares to escape his liability on them. Sec
tion 46 of our Companies Act lt.ti.M. 1913, eh. 35, reads : —

“The stock of the company shall be deemed personal estate,
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and shall be transferable in such manner only, and subject to 
all such conditions and restrictions as herein or in the letters 
patent., or in the by-laws of the company, are contained.”

Subject to these “conditions and restrictions” the shares are 
transferable as a matter of absolute right, and the holder may 
compel registration of his transfer on the books of the com
pany; and this is so even though his transferee is wholly unde
sirable, or even positively objectionable to the directors: See 
authorities collected in Mitchell on Canadian Commercial Cor
porations, p. 778; and Masten and Fraser on Company Law, 
2nd ed., p. 328.

The transferability of shares is by sec. 40 circumscribed and 
restricted by the Act itself, the company’s charter, and the com
pany’s by-laws. What then are these restrictions? None are 
to be found in the letters patent. In the Act itself, sec. 61 de
clares that no transfer is valid until duly entered in such books 
as are prescribed by sec. 59. These two sections deal with the 
formalities and registration of transfers, and will be considered 
hereafter. Section 60 confers on the directors a discretionary 
power to “refuse to allow the entry into any such book of any 
transfer of stock whereon any call has been made which has not 
been paid in.”

The by-laws of the company contain three regulative or re
strictive provisions; two of them relate to secs. 59 and 61, and 
the third, being art. 8, supplements sec. 60, and reads as 
follows:—

“Restrictions on shares; no shareholder of the company shall 
be entitled to transfer any share or shares in this company 
without the consent of the directors by by-law until he shall 
have paid to the company the full value of the said share or
shares.”

The term “full value” as used in this by-law means, in my 
opinion, the full par value of the shares, and not, as was argued 
by the defendant, the actual or market value of them. The by
law itself was enacted pursuant to powers conferred on the dir
ectors by sec. 32 of the Act, authorizing them among other 
things “ to make by-laws .... to regulate .... transfer of 
stock . ...”

Having been duly confirmed by the shareholders this by-law 
if intra vires became permanently binding upon the company, 
and so far as it relates to the matters in dispute herein, is to be 
considered as having the same force and effect as it would have, 
if embodied in the Act itself. It is argued, however, that “to
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regulate” as used in sec. 32 cannot be extended to mean “to 
restrict,” as used in sec. 46, and therefore that the director^ had 
no power to enact Art. 8 as a restriction upon transfers. Hut 
sec. 46 contemplates that “conditions and restrictions” on ihe 
transferability of shares may be “contained” in the by-laws, 
and unless we give to the word “regulate” a meaning wide 
enough to include “restrict” sec. 46 must be narrowed down to 
apply only to formalities, and it has been so interpreted by our 
own Courts and the Privy Council in the case of Hutch in'is v. 
Canada National Fire Ins. Co. (1917), 33 D.L.R. 752, 27 Man. 
L.R. 496 at 503; affirmed by the Privy Council, 39 D.L.R. 401, 
[1918] A.C. 451 ; and Hutchings v. Great West Permanent Loan 
Co. (1917), 33 D.L.R. 750, 27 Man. L.R. 496, affirmed by the 
Privy Council 39 D.L.R. 401, [1918] A.C. 451, 87 L.J. <!\C.) 
106.

“Regulation,” says Sir W. Phillimore, in delivering judgment 
of the Privy Council at p. 405, “does not mean restriction, still 
less subjection, to an arbitrary veto.” The shares in that vas.-, 
and indeed in all the cases relied upon, were fully paid, and 
consequently the attempted restriction was one which substan
tially nullified the quality of transferability conferred upon 
the shares by the same section. In our case the shares are not 
fully paid, and the restriction is much less onerous. Where the 
by-law enacted under the authority to “regulate” attempts 
to confer upon the directors a power to prevent at their caprice 
the transfer of fully paid shares, it takes away from the owner 
the power to comply or to put himself into a position where he 
can enforce the registration of his transfer. But where, as is 
the case here, that by-law attempts nothing further than to 
prevent a transfer of unpaid shares, which is made to enable 
the holder to escape a liability and to saddle the company with 
a corresponding loss, it does not prevent transferability, because 
the owner may always put himself into a position to compel the 
entry of his transfer by either (1) paying up the shares in full, 
or (2) securing a transferee whose responsibility for the unpaid 
balance is known to the directors. The two cases are very dif
ferent both in their purposes and effects. Restriction means 
curtailment but not prevention. It seems to me on the authori
ties that under the power to “regulate,” the directors may puss 
valid by-laws to govern the formalities to be complied with, and 
to impose other restrictions provided these restrictions do not 
“refuse or prohibit” the transfer of fully paid shares. In art. 
8, the absolute right to transfer fully paid shares is implicitly
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recognized, and the restrictions therein imposed do not aim to 
prevent transfers, but rather to prevent loss by transfer. While 
the validity of this by-law is not beyond doubt, my opinion is 
that it ought to be upheld as infra vires.

The discretionary power to refuse to enter transfers of shares 
do«-s not, we see, apply to all transfers but only to those of 
shares, in respect of which some money is owing or due. The 
grounds upon which the discretion should be exercised ought, 
therefore, to be nothing less than money considerations. The 
object of the provision must be looked at. Tt is apparently to 
prevent the lessening or weakening of the company's chances of 
collecting the outstanding moneys owing in respect of stock. 
That should be the principal consideration of the directors in 
exercising their discretion; see lie Ceylon Land and Produce 
Co.: Ex parte Anderson (1890-1), 7 Times L.R. 692. This dis
cretion is a fiduciary power to be exercised in a reasonable man
ner and for the interest of the company alone: lie Coal port 
('him Co., [1895] 2 Ch. 404, 64 L.J. (Ch.) 710; Re Peter- 
borough Cold Storage Co. (1907), 14 O.L.R. 475. In this latter 
case, Boyd, C., says at p. 477

“But, again, the directors, in the consideration of applications 
for the transfer of shares under sec. 28, were in a fiduciary 
position, and are called upon to act with due regard to the inter
ests of the company. They are given discretionary powers to 
guard against transfers being made of stock not paid in full to 
persons of apparently insufficient means .... it was incumbent 
upon them to exercise special care and precaution in procuring 
responsible transferees. Reading the evidence and regarding all 
the circumstances and the absolute inability of making anything 
out of their transferees, 1 think the conclusion is most persuasive 
-nay, irresistible—that they acted to the manifest detriment of 
the company, and .... contrary to their duty to guard against 
improper and illusory transfers.”

And again at p. 480, he says
“The proper rule of law is that a director is so far in a fidu

ciary position towards the company, that he cannot exercise or 
refuse to exercise the powers vested in him as director against 
the interests of the company, and that he must exercise his 
powers for the general intersts of the company : per Cotton, L.J., 
iu lie Cawley & Co. (1889), 42 Ch. 1). 209, at p. 233, 58 L.J. 
(Ch.) 633. The intent of the 21st section may be expressed 
by adopting the language of Turner, L.J., in Bennett’s case 
(1854), 5 DeG.M. k G. 284, at p. 299, 43 E.R. 879, 24 L.J.
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(Ch.) 130, namely, that ‘the directors of the company should be 
placed in a position which would enable them upon each pro
posed transfer to secure to the company a solvent and respon
sible transferee.’ ”

There is in the principal case no suggestion that the defendant 
is not financially able to pay the company all the moneys 
owing in respect of these shares, and the inference I draw from 
the evidence is that he is financially responsible and that the 
directors have all along known it. Likewise, from the evidence, 
it is fair to say that Williams is probably unable to pay these 
moneys, and, in any event, he cannot be located ; for all purposes 
of discharging the liability on these shares, therefore, he is 
equivalent to a common insolvent, and this the directors also 
knew or ought to have known when the transfer in question was 
tendered for entry.

The defendant argues, however, that he was as free to deal 
with his shares as any ordinary shareholder, and having scoured 
the entry of his transfer, and the issue of a new certificate, lie 
is fully released from liability, and the company must now look 
to Williams alone. It does not follow, however, even if tin com
pany may hold Williams, that it has necessarily released the 
defendant. It may be that the company has now two strings to 
its bow instead of one. Section 46 contemplates such a possibil
ity in the case of a transfer not duly entered. When a man be
comes a shareholder he remains a shareholder until he has in 
some lawful way ceased to be a shareholder: Addison’s case 
(1870), L.R. 5 Ch. 294, at p. 297, 39 L.J. (Ch.) 558. The onus, 
therefore, of showing that he has lawfully rid himself of his 
shares and liability, rests in the final analysis and after chal
lenge, upon the defendant.

While it is true that under sec. 63 of the Act all entries made 
in the prescribed books of the company are prima facie true 
(from which it is argued that the entry was complete) neverthe
less, it is established beyond doubt that the transfer in question 
was not complete at the time of entry; in fact is still incomplete, 
in that it lacks both the name, the address and the calling of the 
transferee; is not dated, and does not bear the signature of any 
subscribing witness. It is not such a transfer as directors ought 
to register, but assuming the information was otherwise supplied 
to the company and the transfer then registered, none of these 
defects would be considered fatal of themselves: See He Hold- 
fields Ltd. (1911), 2 O.W.N. 1373. Again it is argued that 
there was no acceptance by Williams of this transfer, an-i that
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without such acceptance no transfer is or can be completed. 
The transfer bears the signature “A. Williams,” which from 
the evidence I find, infercntially, to be that of Allan Williams, 
the intended transferee, and to have been attached without con
ditions. But Williams has never communicated with the com
pany either directly or indirectly since his certificate was issued, 
and so far as the company or liquidator can ascertain, he is no 
mure available than if he had not accepted. But I will assume 
that he has accepted. Then as to the registration : tho entries 
in the books on their face seem to comply substantially with tho 
requirements of the Act. Williams’ name, however, does not 
appear in the alphabetical list of shareholders while the defend
ant's name still remains there. In my opinion, however, this is 
not a vital matter of entry, but rather one of regulation, and I 
take it that the entry is sufficient.

If then we assume that the transfer was sufficiently com
plete, that the acceptance was shown and the entry substantially 
made, are we to assume that the consent of the directors was 
given so as to bind the company, or may we enquire whether or 
not that consent was actually given and if given whether it was 
obtained by proper means f

It seems well settled in jurisdictions where directors have 
power to refuse entries, that a shareholder may transfer his un
paid shares to escape his liability upon them, provided that he 
makes an out-and-out sale of them, reserving to himself no con
tingent or beneficial interest in the shares, and provided further 
that by open and honest means he secures the consent of the 
directors to enter such transfer : Re Discoverers Finance Corpn.; 
Lindlar’s case, [1910] 1 Ch. 312, 79 L.J. (Ch.) 193. Inadequacy 
of consideration is no objection to the conclusiveness of such 
sale, nor does it matter that the vendor even paid the purchaser 
a sum for assuming the liability, or even guaranteed him against 
loss resulting from it. See Lindlar’s case at pp. 319-320. In 
our case the consideration of $1 for each share upon which $25 
had already been paid, does not prejudicially affect tho abso
luteness of the sale. The evidence itself is otherwise quite con
vincing that the sale was in fact an out-and-out sale.

But as was stated by Buckley, L.J., in Lindlar’s case, at p. 
321:

"The transferor cannot escape liability if he has actively by 
falsehood, or passively by concealment, induced the directors to 
pan and register a transfer. They would have refused to regis
ter ___ the question is one of fact.... The Court must arrive
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at the conclusion that therefrom resulted such a state of things 
as that if the directors had known the truth they would not have 
registered the transfer.”

This seems to be the accepted rule and is relied upon as ihe 
proper test in this case, subject to this qualification that the 
language seems to apply to an ordinary shareholder and not to 
a director-shareholder.

The defendant is, as we have seen, a director as well as a 
shareholder, and as a director he assisted in passing upon his 
own transfer, while in possession as a shareholder of some knowl
edge which he did not impart to his co-directors. Besides he is 
open to any complaint that may fairly be made against the dir
ectors as a board for failure to exercise their discretion reason
ably in the interests of the company.

In general a director is the holder of his shares in the same 
sense as an ordinary shareholder and may deal with them as 
freely. Ills rights as such are derived from the ownership of 
the shares themselves, which are a personal property and trans
ferable subject only to conditions and restrictions referred to in 
sec. 46. These conditions and restrictions do not divide shares 
for the purpose of transferability into two classes—those own. <1 
by ordinary shareholders, and those owned by director-share
holders. Nor do they discriminate between ordinary share
holders and director-shareholders. A director-shareholder is 
not a trustee of his shares for the other shareholders, and is as 
free as they are to transfer his shares ; Thompson v. Can. lire 
& Marine lnsur. Co. (1885), 9 O.R. 284. But no ordinary share
holder of the company is entitled, merely as a shareholder, to 
transfer his unpaid shares without the consent of the directors, 
and the defendant’s right is no greater. If the consent ought to 
have been refused by the board to such a transfer presented by 
any ordinary shareholder, then it ought also to have been re
fused in this case; and the defendant as a member of that hoard 
should have taken part in such refusal. If his duty in con
sidering a transfer from an ordinary shareholder in such case 
would be to refuse the consent, then the same duty binds him 
in dealing with his own transfer. The directors as directors 
are charged with a duty to exercise their honest judgment in 
the interests of the company, to see that the company is not 
prejudiced by transfer of unpaid shares. But if a shareholder 
who is not a director secures the consent of the directors to his 
transfer and has it registered even through mistake or error of 
judgment on the part of the directors, he may, as we have seen,
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escape his liability; and that i.s so where the directors without 
influence from him disregarded or violated their duty. But a 
director-shareholder differs from the ordinary shareholder in 
that he is one of those who in such a case has violated the duty 
or become liable perhaps for a misfeasance. Should he be allow
ed to reap the advantage of his own wrongful act and breach 
of duty f In my opinion he should not.

Let us now look to some of the details of the transaction re
sulting in this alleged consent and entry. More than a fort
night prior to the meeting of February 26, the defendant had 
received a letter from a local solicitor concerning the proposed 
sale of these shares, intimating that he had found a purchaser 
for them in the person of “a young man here who is willing to 
take a gamble on this” and who “is returning to England 
shortly.” The letter concludes by asking “to have the matter 
attended to immediately.” The defendant “attended” to the 
matter by affixing his signature to the transfer of his shares in 
blank, and forwarding his share certificate with the blank trans
fer to the solicitor and receiving the consideration of one dollar 
per share. Having made no enquiries whatever concerning this 
"\uung man” other than to ascertain that his name was Allan 
Williams, the defendant appeared at the meeting referred to 
and asked his co-directors to join with him in consenting 
to the transfer. In reply to their enquiries about Williams he 
told them that he knew nothing whatever about Williams as the 
matter had been arranged through Williams’ solicitor, whose 
name he furnished. The co-directors did not press the enquiries 
nur institute any on their own account. They let the matter 
stand at that. The defendant, however, did inform the direc
tor-secretary that Williams’ address was 806 McArthur Build
ing, which was the address of the solicitor in question, and this 
information was transferred to the subsequent entry of the 
transfer in the stock ledger. It does not appear that this address 
was supplied by the defendant to his co-directors but it seems 
they were allowed to believe that Williams might be found at 
the address of his solicitor. It is quite clear that the defendant 
did not disclose to his co-directors anything from which they 
might infer or suspect that Williams was not a resident of Mani
toba or that he was about to return to England, and 1 feel satis
fied that had he disclosed the information contained in the letter 
to the directors they would not have allowed the entry of the 
transfer.

But the board did not at that meeting consent to the trails-
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fer. Some of the members were afraid that personal respom-ibil- 
ity would attach to them if they allowed the entry of a transfer 
of these unpaid shares, and in order to secure adviee on the 
matter the meeting was adjourned until the following day. The 
defendant himself volunteered to secure the legal advice, which 
he did; and when the meeting reassembled a written opinion 
from counsel was produced, assuring the board that they might 
safely consent to the transfer. Two grounds were ment nrd 
as the basis of this opinion ; (1) That no restrictions on the 
transfer of unpaid shares was to be found in the Act itself, 
and (2) That the adviser understood that there was “nothing 
in the by-laws to prevent directors allowing stock to be trans
ferred before it is fully paid.”

The letter apparently was written without any knowledge of 
the existence of art. 8, and I infer that the defendant told the 
legal adviser that the by-laws contained no such restriction. 
After reading this opinion, the directors hesitated to express 
any consent and the device was finally hit upon to lenv the 
matter to the secretary (as is done in certain companies to 
enter and to report the matter to the directors. This method 
of escaping responsibility, while perhaps not effective, indicates 
clearly the attitude of the board. They were unwilling or afraid 
to consent to this transfer ; and, erroneously believing that the 
defendant had a legal right to have his transfer entered, they 
thought to wash their hands of responsibility by leaving it to 
the secretary. Of course the board did not in fact escape its 
liability. It could not shirk its duty by casting it upon an un
authorized agent. Nevertheless their conduct explains their 
attitude; whatever might be the legal effect of their act ion. they 
did not, in fact, consent to the transfer.

Accordingly the minutes which were subsequently prepared 
contained no reference to any discussion or consideration given 
to this transfer, nor to any consent by the directors. They mere
ly state “the secretary reported a transfer” from the defen
dant to Williams. The entries in the stock ledger were made 
showing the transfer from the defendant on February Je. In 
some items of the entries confusion arises between the dales 26th 
and 27th. The new certificate is dated the 26th. It would seem, 
therefore, that these entries were either all made before I lie con
clusion of the meeting of the 27th, and were therefore unauthor
ized ; or that they were made after and ante-dated, in which case 
they did not correctly record the transaction. In any event, 
within a day or so after the meeting, the defendant himself
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called at the company’s office, and either supervised or exam
ined the entries. From the letter itself, and from absence of 
anything leading to the contrary, I infer that Williams had al
ready returned to England, and yet the entries give his address 
as in the city of Winnipeg.

Williams has never communicated with the company. The 
defendant produced the old certificate and received the new one. 
Williams has never attended a meeting of the shareholders either 
in person or by proxy. His calling, his position, his responsibil
ity, are all wholly unknown to the company. Ills real address 
is veiled behind the silence imposed by privilege upon his solici
tor. llis whereabouts are entirely unknown and unasecrtainable 
by the company or the liquidator. He is evidently seeking safety 
in his obscurity and if this transfer is valid, the company is the 
loser of $7,875.

These things are what might well have been anticipated by the 
directors had they known or suspected that Williams' address 
was simply England. Had they not been misled it would have 
been a violation of their duty to give consent to this transfer, 
anil such consent if given must be ineffective.

But can we interpret their silence, their permission, their 
acquiescence, as the equivalent of consent, as required under 
art. 8. That consent must be expressed by by-law. It is true 
that in dealing with a score of transfers in the several years that 
elapsed between the formation of the company and the defen
dant's case, the consent to transfers was never expressed by by
law; but in every case it was given by a motion duly made and 
seconded, carried and recorded. In this case, there is not even 
that motion. There is nothing to show their consent in the 
mbiutes of the meeting.

Nor can the defendant successfully claim that the company 
is estopped from denying the entry. He is the one official of 
the company chiefly responsible. His whole conduct is so close
ly interwoven into the circumstances of the “transfer" that he 
cannot disengage himself from the company’s rights or liabilities 
in the matter. If the company is wrong, he is wrong; if the 
company has been misled into making a mistake he has misled it. 
1 say this without impugning his motives in seeking to rid him
self of his undesirable liability in the shares.

The conclusion I reach, therefore, is that the transfer could 
not be entered without consent of the directors; that the direc
tors never gave their consent, nor any equivalent of consent; 
that the entry of the transfer was secured through defendant
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misleading his co-directors ; that the company is not estopped 
as against defendant from repudiating the entry ; that even 
though consent of directors was not necessary, the company, 
through its liquidator, is entitled on the facts of this case 10 a 
declaration that the transfer has not been “duly entered,” and 
that the defendant is still liable to the company for the unpaid 
balance in the shares.

The defendant’s name should, therefore, be placed upon the 
list of contributories. The plaintiff is also entitled to costs of 
this action.

Judgment accordingly.

COLE v. MERCHANT’S FIRE INSURANCE Co.
Ontario Supreme Court, Appellate Division, Meredith, C.J.C.P., Kid,ill, 

Latchford and Middleton, JJ. December 16,19S1.

Insurance ($IIA—30)—Goods held in factory to be “manufactured”— 
Owned by another party—Insured by manufacturer—Policy 
assigned to owner—Loss—Rights of owner.

A party holding goods to be manufactured may insure the - a me, 
and assign the policy to the owner of the goods, who has an insurable 
interest, and must be reimbursed on a loss occurring.

[Davidson v. Waterloo Mutual Ins. Co. (1905), 9 O.L.R. 394; licefcr 
v. Phoenix Ins. Co. (1900), 31 Can. 8.C.R. 144, referred to.]

Appeal from the judgment of Kelly, J. in an action upon two 
fire insurance policies. Reversed.

The judgment appealed from is as follows:—F. E. Wray, in 
trust, who at the time carried on business as the Canada Overall 
Company for John Pringle, made a contract of the 17th June, 
1920, with the plaintiff Cole to manufacture certain garments 
out of material to be supplied from time to time by him, suffi
cient to enable Wray to manufacture 100 dozen garments per 
week for a period of three months ; the material was supplied 
accordingly.

Pringle’s introduction into the transaction was brought about 
in this way. In March, 1920, Wray, who was then carrying on 
this business on his own behalf, made an assignment for the 
benefit of his creditors, and the assignee sold the assets to Pringle, 
who was then Wray’s creditor to a substantial amount. Pringle 
then entered into arrangements with Wray by which the latter 
was to carry on the business for him. After the contrait of 
the 17th June had been entered into, Cole inquired of Wray 
alxmt insurance, and he replied that he had insurance in force 
which covered Cole’s goods. When Cole made this contract 
with Wray, he was aware that Pringle was interested in the 
business, and even had Pringle’s assurance that he could safely
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deal with Wray, who, Pringle said, was running the business 
for him; and he thus was aware that “F. E. Wray in trust” 
meant Pringle.

On the 19th September, 1920, the goods in the premises which 
Wray occupied were seriously damaged by tire. A considerable 
part of these goods was Cole’s. Wray at that time was carrying 
insurance aggregating $6,000 or thereabouts, including $2,000 
in the defendant company, represented by two policies, one for 
$1,500, dated the 17th July, 1920, and the other for $500, dated 
the 17th August, 1920, both issued in the name of F. E. Wray 
in trust, on “machines and machinery of every description, tools, 
shafting, gearing and belting; office furniture and fixtures, type
writing and other machines, on stock in trade of every descrip
tion, manufactured, unmanufactured and in process thereof, 
manufactured or dealt in by the assured, their own, held in trust 
or on consignment or sold but not delivered or removed, all while 
contained in the three-storey first-class roofed building situate 
aud being Nos. 389-393-395 on the west side of Talbot street,” 
etc.

On the 20th September, Wray assigned to Cole two policies of 
$500 and $1,500 respectively (said to be the two policies now 
sued upon) and all moneys payable thereunder; and on the 4th 
October, 1920, he made a further assignment to Cole of all his 
claims and demands under the two policies of the defendant 
company (and other policies) and all moneys due him there
under. Both of these assignments were made without Pringle’s 
consent. In attempting to take over these policies, Cole intended 
to claim thereunder and apply any moneys so received upon his 
loss, and he says that he learned that Pringle also claimed these 
same moneys. The total of Pringle’s claims then amounted to 
$645.50.

This action was begun by Cole on the 1st February, 1921, 
to recover the full amount of the two policies issued by the 
defendant company. By reason of these conflicting claims, 
the company interpleaded, and on the 16th March, 1921, an 
order was made adding Pringle as party defendant, and granting 
liberty to the defendant company to pay into Court $645.50, 
on which payment the company would be discharged from liabil
ity under the policies sued on in respect of certain goods and 
chattels alleged to be the goods and chattels of F. E. Wray & Co. 
in trust, in the proofs of loss dated the 8th January, 1921. 
These proofs of loss set forth part of the goods destroyed or 
damaged as the property of F. E. Wray in trust, and the 
remainder as the property of Cole. The company paid into 
Court $645.50.
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Ry the contract of the 17th June, 1020, Wray agrecil also 
to purchase raacliinery to the value, as Wray puts it, of *575. 
At that time there was insurance upon the goods in the preun.es 
occupied by Wray; and at a later date, when the policies were 
aliout to expire, Cole and Wray liotli understood and agreed 
that the insurance would he continued; and, as the former uas 
the owner of some of the goods then in the premises, a sug. 
lion was made that he should pay part of the premium, l’ol s 
were issued accordingly by the defendant company and oilier 
companies to an aggregate amount of over *5,000, the defendant 
company’s part being the *1,500 policy now sued upon lu 
August, 1920, in consequence of Cole’s goods in Wray’s pren. -■- 
increasing in amount, it was proposed that an additional -n*l 
insurance lie issued. The *500 policy now sued upon was then 
issued. Wray, prior to his agreement of the 17th June, pmo, 
had been making up into garments material supplied by . r 
persons; and as early as 1919 the insurance which he carried 
was in the form aliovc quoted from the policies now sued upon. 
Jackson, the defendant company's agent at London, with whom 
this insurance was negotiated, had knowledge in a general way 
of the manner in which Wray carried on business.

In his statement of defence, Pringle claimed to lie entitled 
to the *645.50 paid into Court; and, though there is evhlmn-e 
that he had previously repudiated Wray's right or authority 
to assign any interest in these policies, in his pleading, he 
ratified and confirmed the assignments to Cole of the policies 
and the moneys claimed in this action. This of course was long 
after the commencement of the action. It is not established 
that Wray had any right or authority to make the alleged 
assignments to Cole unless with Pringle’s consent, of which 
there is no evidence except as it appears in the latter’s statement 
of defence. Moreover, there was no direct privity of contract 
between Cole and the defendant company. To meet the dubious 
position in which Cole then found himself, application was made 
at the trial to add Wray as a party plaintiff, his written consent 
thereto being filed, and I granted the application.

On the facts so far set forth, and summarising the effect 
of the evidence, the position is that what the defendant company, 
through its agent Jackson, intended to contract for, was insur
ance to Wray to cover and protect him against all personal loss 
from destruction of or damage to goods in which he was i>er- 
sonally interested or in which he had an insurable interest, and 
to the extent of such interest, including any such interest of 
Pringle, for whom he carried on the business. Had he rendered 
himself liable for the return to Cole of goods delivered by the
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latter for the purposes of manufacture, liability of that character 0nt 
would have constituted an interest of his in Cole’s goods for Dtv
which he would have been entitled to recover upon these policies. -----
I have been unable to find any sufficient evidence to establish Cole 
liability of that character; and, while something was said by Mfr^iianth 
Cole and Wray about the former contributing towards the fire 
premium, I can find no agreement binding on Wray rendering Iwbvbance 
him liable to Cole to make good the loss of the latter’s goods Co- 
sustained through the fire. Cole may have relied on Wray’s 
statement that he carried insurance sufficient to protect him, 
and it may be that both believed that there was such protection, 
hut in what occurred between Wray and the company’s repre
sentative, Jackson, there is nothing from which an inference 
(an be drawn that the company undertook or understood or 
had any belief or knowledge that the policies should cover any
thing in excess of Wray’s insurable interest personally and as 
representing Pringle. The nature of Cole’s interest in the 
goods, or that he had any interest therein, was not communicated 
t<i the company or its representatives, nor indeed that any one 
hut Wray and Pringle was interested either when the application 
was made or the policies issued.

There is nothing in the present case, as there was in Davidson 
v. Waterloo Mutual Fire Insurance Co. (1905), 9 O.L.R. 394, 
excluding the application of the statutory condition, here found 
in condition 6 (a), which declares that the company is not liable 
for the loss of property owned by any other person than the 
assured, unless the interest of the assured is stated in or upon 
the policy. I appreciate the importance of considering whether 
the policies are by their terms limited to Wray’s interest (per
sonally and as representing Pringle), and whether the contract 
is sufficiently broad to include the interest of others in the goods 
destroyed or damaged. The policies insured F. E. Wray in trust 
against direct loss or damage by fire or lightning to the goods 
as above particularly described. In the absence of a specific 
reference to goods of others than Wray or Pringle, for whom 
he held in trust, and having regard to the circumstances in 
which these contracts are made, 1 am of opinion that the pro
tection was limited to the interest of Wray and of Pringle, for 
whom he held in trust.

In Castellain v. Preston (1883), 11 Q.B.D. 380, Bowen, L.J., 
said (p. 398), that “a person who lias a limited interest may 
insure nevertheless on the total value of the subject-matter of 
the insurance, and he may recover the whole value, subject to 
these two provisions; first of all, the form of his policy must be 
such as to enable him to recover the total value, because the
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assured may so limit himself by the way in which he insures 
as not really to insure the whole value of the subject-matter; 
and, secondly, he must intend to insure the whole value at the 
time.” That proposition is favourable to an assured in cases 
where the two conditions have been complied with, l uless 
statutory condition 6 (a) is to be disregarded—and I have 
already said that it is applicable here—and, for the reasons 1 have 
already indicated and on the facts as I have found them, I think 
the case is not within the conditions so laid down in the Cast- 
ellain case, and that the interests covered by the policies are 
those of Wray, or Wray in trust, and the defendant Pringle.

The difficulties of this action were increased by the manner 
in which it was instituted and came down to trial, the defendant 
Pringle not having been added as a party until after delivery of 
the defence by the defendant company, and Wray not having 
been added as party plaintiff until the trial was in progrès.

In Wray’s proof of loss he apportioned the loss as between 
the defendant company and the other companies whose policies 
covered the same goods, and fixed the defendant company’s 
portion of the loss on the property of “F. E. Wray in trust” 
at $645.50, the amount which the defendant company afterwards 
paid into Court, and which Pringle accepted in extinction of 
his claim. This statement of Wray’s, subject to and without 
prejudice to any rights he may have against the other companies, 
establishes, so far as he is concerned, the amount for which 
recourse can be had against the defendant company in respect 
of damage or loss to the goods of Wray and Pringle. The de
fendant company in its pleadings admitted an indebtedness on 
the machinery, goods and chattels, the property of F. K. Wray 
in trust, to the amount of $645.50, but alleged that at the lime 
the action was commenced 60 days had not elapsed after the com
pletion of the proofs of loss in respect of the property of F. E. 
Wray in trust, evidently having in mind statutory condition 22, 
that the loss shall be payable in 60 days after the completion 
of the proofs of loss, unless a shorter period is provided for by 
the contract of insurance. The most prominent statement on 
the very page of these contracts on which the statutory condi
tions arc printed is, ‘‘Loss, if any, under this policy shall lie 
due and payable within 5 days after receipt of proofs herein 
required.” So far as they related to Wray’s claim for himself 
and Pringle, the proofs were completed and delivered more than 
5 days before the action was commenced, and I am not aware 
that they were otherwise objected to by the defendant company.

Cole, in my opinion, is not entitled as beneficiary suing under 
sec. 89, sub-see. 2, of the Ontario Insurance Act, R.S.O. 1914,
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ch. 183, and has no status to sue in that character; and there was 
no sufficient assignment to him entitling him to sue upon the 
claim of Wray or Pringle. When Wray was added as a party 
plaintiff, the defendant company had already paid into Court 
the portion of the loss on the goods of Wray and Pringle which 
Wray in his proofs of loss apportioned to and claimed against 
the defendant company.

Iti any view of the ease, I am unable to decide in the plain- 
tiffs’ favour, and the action will therefore he dismissed with 
costs to the defendant company against the plaintiff Cole, and 
against the plaintiff Wray from the time he was added as a 
party plaintiff. I make no order as to Pringle’s costs.

A. E. Braden, for appellants.
R. 8. Robertson, K.C., for the defendant company, respond

ents.
Meredith, C.J.C.P. Beside the bailment of the goods in 

question, for the purpose of having them made into clothing 
for the owner, and the rights and obligations arising out 
of such a bailment; the bailee agreed to insure them for the 
owner’s benefit and at his expense: and that was intended to be 
done in the policy of insurance upon which this action is brought.

The right of the bailee so to insure them cannot be questioned, 
and is not.

The defence to the action is that the policy does not cover 
them: and in support of that defence part of the sixth “statut
ory condition” is mainly relied upon. The part of that enact
ment, so relied upon, is in these words: “6. The company is 
not liable for the losses following, that is to say: (a) For the 
loss of property owned by any other person than the assured 
unless the interest of the assured is stated in or upon the policy ;
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In the policy, the insurance is stated to be of “F. E. Wray 
in trust, against direct loss or damage by fire or lightning . . . 
on property as per form attached hereto;” and, in the form at
tached, the “description” contains these words, among others: 
“on stock in trade of every description, manufactured, unmanu
factured and in process thereof, manufactured or dealt in by the 
assured, their own, held in trust or on consignment or sold but 
not delivered or removed . . .

The loss sustained was a direct loss by fire ; nothing is claimed 
for except that which was the direct result of fire.

So that the only real question, as to liability, upon the policy, 
in respect of the goods owned by the plaintiff Cole, but in which, 
especially in their manufactured state, the insured has very sub-

20—67 D.L.R.
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stantial rights and interests, is, whether “the interest < the 
insured is stated in or on the policy.”

And at the threshold of a threshing out of that question, it 
must he stated, and must always be borne in mind, that tlu- de
fendant company, through its agent who effected the insurance, 
knew that it was intended to cover goods which the insured did 
not own, hut had to be manufactured by him, as he had the 
goods of the plaintiff Cole; and that the words used in 111 ‘de
scription” are those of the company and were intended to cover 
such goods.

And why are they not sufficient? Their own, or not their 
own, hut held in trust by them “hut not delivered or removed,” 
and “manufactured, unmanufactured, or in process then- u.v

It may be said that held “in trust” means held in trust In- 
Wray for the real owner of the business carried on in the mime of 
P. E. Wray in trust; but, even if that be so, why may it not 
mean, and more plainly mean, in trust for the plaintiff < ole? 
A bailee is commonly, and not improperly, called a trust for 
the person whose goods he has in bailment.

1 find no difficulty in giving effect to the insurance wli the 
parties intended to effect; nor in the plaintiff Cole mainiaiiiing 
this action, lie has an assignment of the policy; hut it is -ail 
that Wray had no power to make it; hut why not.’ II had 
power to effect the insurance, and did effect it, for tin- |> iutiff 
Cole’s benefit. Not only was there power to assign it. hut, if it 
were necessary, an assignment of it should be enforced in this 
action, in so far as it was made for the plaintiff Cole.

1 would allow this appeal; and, if the parties cannot i:m\ 
out of Court, as to the amount the plaintiff Cole should i cover 
upon the policy, would refer it to the proper local officer to 
ascertain and state such amount; and direct that judgment lie 
entered for the plaintiff Cole in that amount, with costs of 
action, after the confirmation of the report. The plaint ill' foie 
should have his costs of this appeal forthwith after taxation; 
and he should have the costs of the action, if the parties agree 
out of Court upon the amount the plaintiff Cole should recover.

Riddell, J. :—One Wray was the proprietor of a business in 
London, the business name being Everybody’s Overall Company; 
he made an assignment for the benefit of creditors, and the 
assignee sold the business, etc., to Pringle, in March, 1920. 
Pringle had advanced Wray $1,650; he paid $4,800 for the 
bankrupt stock, and engaged Wray to run the business for him 
for the purpose of winding it up and getting his money out of 
it—the arrangement being on the terms of a letter from Wray 
to Pringle in the following words:—
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“I believe if the stock and plant of Everybody's Overall 
Company could be bought at 80 cents on the dollar or say $4,800, 
a good profit could be made on the transaction. If you care to 
make the purchase, 1 will undertake, as trustee for you, to 
dispose of the goods already made up and make up the balance 
of material and dispose of it together with the plant when no 
longer required, and turn over to you the entire sum or sums 
ns received from time to time.”

Wray adopted the name of “F. E. Wray in trust” as the 
business name under which Pringle’s business was carried on 
lor him—so that “F. E. Wray in trust” was an alias for John 
Pringle.

In order to “make up the balance of material and dispose 
of il,” it was necessary to obtain quantities of material from 
other tradesmen. Cole, in the same kind of business, the overall 
trade, under the name of the Canada Overall and Shirt Company, 
had more orders than he could fill from his own factory: and he 
entered into a contract on the 17th June, 1920, with Wray 
(acting for Pringle) whereby Wray agreed to manufacture 
for the Canada Overall and Shirt Company materials which 
were to be furnished from time to time, and he was to be paid 
according to the terms set out in the contract.

Cole continued to supply Wray with material, cloth and 
trimmings, and found the amount running up; he asked Wray 
about the insurance, and was assured that there was ample 
insurance. But Wray kept asking for more and more goods; 
Cole said that there was not enough insurance, and Wray agreed 
to put on another policy for him ; afterwards he said he had 
done so, and assured Cole that his goods were fully covered. 
A fire took place in September; Wray assigned to Cole his two 
policies, one in the Gore and the other in the Merchants—Cole 
brought this action against the Merchants company; Mr. Justice 
Kelly, the trial Judge, dismissed the action on statutory condition 
6 (aj : and Cole now appeals. One, and perhaps the chief, objec
tion of the defendant company is that Cole was not insured 
at all, nor were his goods covered by the policy.

The policy insures “F. E. Wray in trust against direct loss 
or damage by fire . . . machines and machinery of every descrip
tion . . . stock in trade of every description, manufactured, un
manufactured and in process thereof, manufactured or dealt in 
by the assured, their own, held in trust or on consignment or 
sold but not delivered or removed, all while contained in the 
three storey . . . building ...” It is contended that the goods 
of Cole were not ‘‘held in trust” by ‘‘F. E. Wray in trust,” i.e., 
Pringle. 1 cannot agree in this contention. The word ‘‘trust”
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has no technical meaning. “Goods held in trust” is a well- 
known expression in insurance matters, and means “goods held 
by the insured for which he is responsible to others”—and 
insurance in this form has always been considered to insure, 
first, the bailee insuring to the extent of his liens or advances, 
etc. (if any) ; and, second, the owner of the goods. See ('ah 
fornia Insurance Co. v. Union Compress Co. (1889), Id! V S. 
(Supreme Court of the United States) 387, which earn-s the 
proposition farther and makes such a policy enure to the benefit 
not only of the actual owner of the goods but also of all who 
have an insurable interest in them, because they are to that 
extent owners (p. 409).

In the present case the insurance was taken out under an 
agreement between Wray and Cole; and, so far as Cole’s interest 
in the goods goes, was in effect taken out by him (p. 409 .

Under the circumstances of this case, “F. E. Wray in trust" 
was entitled to take out insurance in that name on goods of Cole 
held by “F. E. Wray in trust,” and, unless the statute inter
feres, can recover the whole amount up to the value of the 
goods, “holding the excess over its own interest in them for 
the benefit of those who have entrusted the goods to it,” 1p. 4091.

The statutory condition 6 (a) is found by my learned brother 
Kelly to be a fatal stumbling block in the way of the plaintiffs.

It reads as follows:—
“6. The company is not liable for the losses follow in/, that 

is to say :
(a) For the loss of property owned by any other person than 

the assured, unless the interest of the assured is stated in or 
upon the policy.”

This statutory condition is not new—it was in the original 
Act of 1876, 39 Viet,, ch. 24, as 10(a), and has not been changed. 
It was in existence when Keefer v. Phœnix Insurance Co. 
(1901), 31 Can. S.C.R. 144, was decided. In that case Keefer, 
who had been the owner of buildings, agreed to sell to Cloy for 
$2,000, agreeing to keep them insured for $2,000 until tin* pur
chase-price should be paid. Keefer insured the buildings in his 
own name, and when Cloy had paid all but $700 a tire occurred. 
Cloy assigned to the Quebec Hank, and Keefer and the hank 
brought an action on the policy. Keefer had not disclosed the 
fact of his having made an agreement for sale, nor had the 
insurance company any knowledge of the fact until the day 
before the fire. Mr. Justice Ferguson held (1898). 29 O.R. 
394, that Keefer could recover the full amount of the loss, the 
recovery “over and above the amount of his own loss being a 
recovery as trustee for the purchaser” (p. 399). The Court
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of appeal reversed this decision, holding that the policy covered 
only Keefer » own interest ( (1899), 26 A.R. (Ont.) 277)—the 
Chief Justice saying (p. 278)

“it is clear that a person having a limited interest in pro
perty may insure, nevertheless, on the total value of the subject- 
matter of the insurance, and that he may recover the whole 
value, subject to this, that the form of the policy must he such 
as to enable him to recover the total value, and that it must 
have been the intention at the time, both of himself and the 
insurers, to insure the whole value.”

Mr. Justice Osier (p. 282) quotes from Castellain v. Preston, 
11 Q.U.D. 380, as follows:—

“It is well known, of course, that a person with a limited 
interest may insure and recover the whole value of the thing in
sured, but then his policy must be apt for the purpose, and he 
must have intended so to insure.”

The learned Judge adds (p. 282) :—
“To the extent of what he recovers beyond the amount of 

his own interest, where the insurance is not so limited, he is 
trustee for others whose interests were intended to be covered.”

There was no difference of opinion in the Court as to the 
law that a person having an interest could insure for and obtain 
the full amount of the loss, but the majority of the Court con
sidered that the form of the policy was not apt to cover the 
full loss.
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This was reversed in the Supreme Court of Canada, 31 
S.C.U. 144, where it was held that the fact that Keefer was not 
the sole owner need not be stated in the policy or disclosed 
to the insurer; and that the form of the policy was sufficient. 
The two conditions mentioned by Bowen, L.J., in Castellain v. 
Preston, 11 Q.B.D. 380 at 398, were accepted by the majority 
of the Court, “first of all, the form of his policy must be such 
as to enable him to recover the total value . . .; and, secondly, 
he must intend to insure the whole value at the time” (31 Can. 
S.C.R. at p. 150).

The policy sued on in that case was only to “indemnify 
and make good to the assured, his heirs or assigns, all direct 
loss or damage not exceeding in amount the sum or sums as 
above specified, nor the interests of the assured in the property.” 
See per Osler, J.A., 26 A.R. (Ont.) at p. 283; Supreme Court 
Cases in Library, vol. 194 (1899), p. 12; and it was these words 
which caused the trouble and influenced the Court of Appeal in 
the decision. Had the warding of the policy been as in the 
present case, the decision would no doubt have been different.
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In any event, the principle laid down in the Court of Appeal, 
that a person having a limited interest may insure for the full 
value if the policy is in apt form, cannot he gainsaid. That 
Pringle, the assured, had an interest in the goods is plain; lie 
was “trustee,” responsible for them to Cole, and had undertaken 
to keep them insured.

Whatever may be the meaning of statutory condition C(a), 
it does not cover the present ease.

The assignment to Cole has been attacked: it is said to have 
been repudiated by Pringle. What is said does not in my mind 
amount to a repudiation but rather a grumble. But, in any 
event, making Pringle a party defendant, the plaintiff is mtus 
in curia.

I would allow the appeal.
We said at the hearing that we should not consider the 

question of quantum—if the parties cannot agree, there must 
be a reference.

Latchford, J., agreed that the appeal should be allowed.
Middleton, J., agreed in the result and in the reasons given 

by Riddell, J.
Appeal allowed with costs.

PRUDENTIAL TRUST CO. v. NORMAN.
Quebec Court of King’* Bench, Guerin, Tellier and Rivard, JJ.

December 7, 1921.
Companies (JVC—185)—Common stock—Transfer to manac.fr in

RECOGNITION OF SERVICES—GIFT BY MANAGER TO SUBSCRIBER TO 
PREFERRED STOCK—ORDINARY COURSE OF BUSINESS—VALIDITY.

It is not illegal for an incorporated company in recognition of 
the services and ability of its manager, to transfer a number of 
shares of the common stock of the company to him, and the man
ager may also give these shares as a bonus to a subscriber m the 
preferred stock of the company so long as the transaction Is In 
good faith and in the ordinary course of business.

[See Annotation on Company Law, 63 D.L.R. 1.]

Appeal by defendant from the judgment of the Superior 
Court (Que.) in an action to recover the balance of the pur
chase price of certain preferred shares. Affirmed.

The judgment of the Superior Court, which is affirmed, was 
delivered by Martineau, J. on May 26, 1921.

On September 6, 1916, the appellant subscribed for 50 shares 
of preferred stock, at par, of the Metro Pictures Ltd., and he 
received as a bonus 25 shares of common stock fully paid. The 
transaction was made in the following manner. The appellant 
was one of the directors. On account of the ability and re
sourcefulness of one Sawyer, the directors appointed him the
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general manager of the company with a salary of $1,300 a 
week and a commission on the receipts. Furthermore, they voted 
him 500 shares of common stock fully paid, at par value of 
$50,000 for services rendered. Sawyer transferred to appel
lant the aforesaid 50 preferred shares with the above bonus. 
The claim against the appellant was transferred to respondent, 
and the action is to recover the sum of $1,767, balance of the 
price of these preferred shares.

The defendant-appellant’s plea is that his subscription is 
illegal and null because the company could not give him a bonus 
of the 25 shares of the common stock, as the law does not allow 
a company to dispose of its common stock unless at par.

C. M. Cotton, for appellant.
liruwn, Montgomery tV McMichael, for respondent.
Guerin, J.:—If they were willing thus to pay him $65,000 

a year and a commission on the receipts, it is conceivable that 
they would be willing to go a step farther and to part with 
500 shares of common stock to recompense him for his services, 
and retain his good will. Experience teaches us that business 
men do not always trouble themselves very much about the cost 
of administration, when business is booming, and money is 
pouring into the treasury.

If it be true that Sawyer received this common stock as an 
equivalent in money for his services; what he thus received, 
was really stock for which he paid the equivalent of cash.

Later on, he was apparently willing to surrender part of this 
stock as a bonus to purchasers of preferred stock, on a basis of 
50 common for 100 preferred paid for 100 cents on the dollar 
in cash. There is no evidence that he was obliged to do so, nor 
is there evidence that he would have been obliged to return any 
of his common stock to the treasury, in case he did not utilize 
it by giving it away as a bonus to subscribers to the preferred 
stock sold for cash. He could keep it as his own property and 
do with it what he willed.

All the directors of the Metro Pictures Limited including the 
appellant were agreeable to vote him this stock fully paid up 
for services rendered.

If Sawyer was so interested in the success of the enterprise 
as to surrender his common stock to subscribers of preferred 
stock, he was helping the company which wan paying him 
princely rewards for his services, and which really was in need 
of money to carry on its business.

The proof of this is seen in the fateful crash which eventually

Que.

K.B.

Prudential 
Trust. Co.

Norman.

Guerin, .1.



312 Dominion Law Reports. [67 D.1..R.

Que.

K.B.

Prudential 
Trust. Co.

Norman.

Tellier, J.

put the Metro Pictures Limited into insolvency and liquidation.
The common stock which was offered as a bonus to the de

fendant was not common stock taken directly from the treasury, 
but stock which came from Sawyer, for which he had paid an 
equivalent of money satisfactory to the Board of Directors. It 
matters not from what source the defendant received his bonus 
stock, so long as this bonus stock was so issued from the 
treasury, that the title thereto was not tainted by fraud or by 
the absence of a good and valid consideration paid therefor. The 
transaction of the Metro Pictures Limited in voting the 5(H) 
shares of common stock to Sawyer was not, under the circum
stance*, ultra vires; the transfer which he made of the shares 
to the defendant was not illegal, and events proved that it was 
very much in his interest to do what he did, in order to en
courage Norman to pay for the preferred stock for which he 
had subscribed.

The important feature of this case is that the 25 shares of 
common stock representing the bonus for which the defendant 
stipulated, when he subscribed for 50 shares of preferred stock, 
were originally issued to Sawyer from the treasury of the Metro 
Pictures Ltd., for a valid consideration, and were duly tendered 
to the defendant in fulfilment of the stipulation for this bonus 
contained in his subscription for 50 preferred shares. Norman 
lias received his due and has no just cause to complain. I 
would confirm the judgment with costs.

Tellier, J.:—The subscription form signed by the defendant 
states on its face that he is to receive a bonus of 50% in com
mon stock in addition to his 50 preferred shares, that common 
stock to the value of $50,000 has been issued and allotted and 
that 375 more shares of a value of $37,500 are to be issued as 
bonus. That is what the defendant relies on in support of his 
contention that the said subscription form is null. According 
to him, he is not bound because the consideration for which 
he contracted is illegal.

Can this form be considered as null and non-existing? That 
is just how the question must be put ; for if it is merely annul
lable the Court has no power to annul it, because that has not 
been asked. It is to be noticed that the defendant’s plea does 
not ask the Court to declare his contract null, but merely con
cludes for the dismissal of the action.

The evidence shews that Metro Pictures Ltd. employed one 
Sawyer to sell its preference stock, at a salary of $1,300 per 
week. Later the company issued to him, in consideration of
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his services, 500 common shares of a face value of $50,000. It 
was this same Sawyer who, of his own free will, provided the 
bonus of 50% given to every subscriber to preferred stock out 
of those same common shares.

Was all this done in good faith in the ordinary course of 
business or was it a pretence intended to cloak an evasion of 
the law? The question would doubtless merit attention if the 
Court were called upon to declare the nullity of the arrangement 
made between the said Sawyer and the company or at least 
if the resolutions of the Hoard of Directors of the latter were 
attacked. But there is no conclusion to that effect. It would, 
therefore, be useless to inquire into the causes of nullity or res
cission if any exist.

As to the subscription form, if it is null on its very face, 
if it is tainted with absolute nullity as being contrary to law, 
the Court may, and indeed must, declare it null even though 
it is not asked to do so.

As a matter of fact, is it null on its very face ? Is it absol
utely illegal! Can it be considered non-existent? No, I do 
not think so. It is not necessarily null. It all depends on the 
circumstances. It is not null as long as it was Sawyer who 
furnished the bonus. Now that fact has been proven, and it 
was allowed to be proved because of what is contained in the 
answer to plea. Besides, it is safe to say that the defendant 
himself knew very well that the bonus came from Sawyer since 
he was a member of the Board of Directors and participated 
generally in all that was done in this regard.

For these reasons I would dismiss the appeal with costs.
Appeal d in m issed.

Re TORONTO R. Co., and CITY of TORONTO.
Ontario Supreme Court, Appellate Division, Meredith, C.J.C.V., Latchford, 

Middleton and Lennox, JJ. December 16, 1921.
Courts ($IIA—150)—Question submitted to Court under sec. 29 or 

the Act—Jurisdiction—Judicature Act, secs. 12 and 43 and 
67.

Proceedings directed by any statute to be taken before the Court 
conic before the Appellate Division following practice where the deci
sion is final.

\Re Gcddes and Cochrane (1901), 2 O.L.R. 145, followed. See also 
Kc McConkcy Arbitration (1918), 43 D.L.R. 732, 42 O.L.R. 380.J

Vase stated by arbitrators appointed under the Ontario 
Statutes, 55 Viet., ch. 99, and 11 Geo. V, ch. 126, sec. 11, to 
determine the amount to be paid by the city corporation to the 
railway company for plant, etc., taken over by the city corpora-
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tion. The opinion of the Court was asked upon a question a ris
ing in the course of the arbitration proceedings, viz., whether 
the ruling of the arbitrators confining the production for in
spection of the books of the Toronto Railway Company, shewing 
details of the cost of the property taken over, to the books and 
records of the company since the 1st January, 1913, was right. 
The case was stated pursuant to see. 29 of the Arbitration Act, 
R.S.O. 1914, eh. 65, which provides that “an arbitrator . . . 
may at any stage of the proceedings and shall, if so directed by 
the Court, state in the form of a special case for the opinion of 
the Court any question of law arising in the course of the 
reference.” Section 12 of the Judicature Act, R.S.O. 1914, ch. 
56, provides as follows:—

12.—(l)The Appellate Division shall exercise that part of 
the jurisdiction vested in the Supreme Court, which, on the 
31st day of December, 1912, Was vested in the Court of Appeal 
and in the Divisional Courts of the High Court, and such juris- 
diction shall he exercised by a Divisional Court of the Appellate 
Division, and in the name of the Supreme Court.

(2) Except as provided by the next preceding subsection, 
all the jurisdiction vested in the Supreme Court shall be exercised 
by the High Court Division in the name of the Supreme Court.

Section 67 (1) of the Judicature Act in force in 1912, R.S.O. 
1897, ch. 51, provided as follows:—

67.—(1) Subject to Rules of Court, the following proceed
ings and matters shall lie heard and determined before a Divi
sional Court of the High Court:

(a) Proceedings directed by any statute to be taken before 
the Court in which the decision of the Court is final.

Section 43 (1) of the Judicature Act, R.S.O. 1914, ch. 56, 
provides as follows :—

43.—(1) Every action and proceeding in the High Court 
Division, and all business arising out of it, except as herein 
otherwise expressly provided, shall be heard, determined and 
disposed of before a Judge, and where he sits in Court he shall 
constitute the Court.

C. M. Colquhoun, for the city corporation.
N. W. Rowell, K.C., and Frank McCarthy, for the railway 

company.
Meredith, C.J.C.P., and Latciiford and Middleton, JJ„ were 

of opinion that the proper forum for the hearing of the case 
was a Divisional Court of the Appellate Division.

Meredith, C.J.C.P., dealing with the preliminary objection, 
said :—

We should, I think, follow the ruling in the case of Re
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(icddet und Cochrane (1901), 2 O.L.R. 145, on the question 
whether this case should he heard here or in the High Court 
Division : many matters of much less importance come to this 
Division : and it is not well to upset a practice which has been 
followed since that case was decided and has become a settled 
one: indeed, such applications as this are very few in number ; 
and they involve—as in this case—matters of much moment al
ways ; and they generally—as in this case also—come from arbi
trators, some of whom are prominent lawyers ; so that I cannot 
but think it more fitting, helpful, and convenient that they 
should be heard by this Court rather than by a “single .Judge” 
in the High Court Division, even if there were a right of appeal 
from his decision. Present-day legislation and practice make 
it plain that everything of appellate character should come to 
the Appellate Division.

Lennox, J., referring to the preliminary objection, said :—
A majority of the Court being of opinion that we have juris

diction, I have not found it necessary to consider the question ; 
and. indeed, if the most careful research inclined me to an 
opposite conclusion, I could have no great confidence in the 
result, in the face of the conclusion reached by my more ex
perienced and learned brothers.

Objection overruled.

CAMPBELL BROS. v. KKANT * ROE.
Saskatcheican Court of King's Bench, Bigelow, J. June 15, 1922. 

Mortgage (§IV—53)—Transferee—Rights of—Subject to tiie state
OF ACCOUNTS BETWEEN MORTGAGOR AND MORTGAGEE—LAND TlTI.ES
Act R.S.S. 1920, ch. 67, secs. 123, 125—Construction.

Section 125 of the Saskatchewan Land Titles Act R.S.S. 1920, ch. 
67, has not changed the law that a transferee of a mortgage takes 
subject to the state of accounts between the mortgagor and mort
gagee at the date of the transfer, unless some act of the mort
gagor has enabled the mortgagee to deceive him or has given him 
reason for inferring that the mortgage was still a security for 
a larger amount.

[Dixon v. Winch (1899), 68 L.J. (Ch.) 572, 47 W.R. 620; Swan 
v. Wheeler (1909), 2 S.L.R. 269, applied; Union Bank of Canada 
and Phillips v. Boulter Waugh Ltd. (1919), 46 D.L.R. 41, 68 Can. 
S.C.R. 385, distinguished. See Annotation 25 D.L.R. 435.]

Action to obtain a discharge of a mortgage.
A. C. Stewart, for plaintiff ; W. A. Doherty, for defendants.
Bigelow, J.:—One Harry McIntyre was the registered owner 

of the north-west quarter of 34-34-32, W. 1, and gave three 
mortgages on said land, which according to priority of registra
tion were as follows: (1) To Louis F. Campbell and Milton

Sask.

K.B.



316 Dominion Law Reports. [67 D.L.R.

Sask.

K.B.

Campbell

Heart 
& Roe.

Bigelow, J.

N. Campbell, $492 with interest at 10$, dated December 28, 
1914, registered December 30, 1914; (2) To E. A. W. Maek-n- 
zie, $254.31 and interest at 8%, dated December 31, 1914, n-gis- 
tered January 13, 1915; (3) To George II. Bridgman. sii.Vi 
and interest at 7%, dated December 29, 1914, registered dan- 
uary 15, 1916. $440 was paid on this last mortgage on March 
13, 1915, by McIntyre by delivery of horses, which left tin; 
principal at $215.

McIntyre was about to enlist, and transferred the land on 
March 4, 1916, to Norman J. Campbell, a brother of the first 
mortgagees and one of the firm of Campbell Bros., in trust to 
sell the land and pay $100 to McIntyre when it was sold, and 
the balance, after payment of taxes and expenses, to be paid 
on the mortgages in order of priority. I find that Mackenzie 
and Bridgman agreed to this before the transfer was taken.

After some time a sale was made—on November 27, 1916— 
for $1,400, payable $400 cash; $100 December 1, 1917; >100 
December 1, 1918; $300 December 1, 1919; $300 Decemln r ], 
1920; with interest at 8%. This sale was agreed to in writing 
by the three mortgagees. The mortgagee Bridgman signed the 
following agreement endorsed on the agreement for sale: ‘l 
hereby agree to the terms and stipulations of this agreement, 
and agree to accept as payment in full of my mortgage the 
balance over after paying off prior incumbrances. ’ ’

It was contended by Bridgman that he had no knowledge of 
the arrangement to pay McIntyre $100, and that he never 
agreed to it. In this respect he is in direct conflict with Milton 
N. Campbell. I believe the evidence of Campbell, that Bridg
man knew about it, and agreed to it at the time the transfer 
was taken to Norman J. Campbell and at the time of the sale 
of the land. One very strong circumstance helping me to come 
to this conclusion is the agreement signed by Bridgman referred 
to above. If a computation is made of the amounts that had 
to be paid out of this $1,400 including taxes of $227.32, it will 
be found that $1,400 was enough to pay everything in l ull if 

.the $100 did not have to be paid to McIntyre; but if $100 had 
to be paid to McIntyre, then $1,400 was not enough tu pay 
Bridgman’s mortgage in full. At the time Bridgman signed 
the memo, above-quoted, November 27, 1916, it seems lu have 
been assumed that there was not enough to pay him in full, 
as he agreed to accept as payment in full the balance over 
after paying prior incumbrances. I, therefore, infer that Bridg
man had knowledge of and agreed to the $100 payment to Me-
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Intvre, and accept Milton Campbell ’s evidence on this point.
According to the evidence, the plaintiff received on the 

agreement for sale the following amounts on the dates men
tioned, namely:—

Nov. 27, 1916, $400; Dec. 1, 1917, $80.95 ; Feb. 26. 1918, 
$1100.70; Feb. 6, 1919, $200; Feb. 13, 1919, $70; Dec. 31, 1919, 
$500; Aug. 9, 1920, $263; Sept. 21, 1921, $20. Total, *1.634.65.

The $400 first received was probably used by the plaintiffs in 
the following way:—To pay taxes, $227.32; registration fee of 
transfer, $7.50; cheque to McIntyre, $100; pd. for discharge Ilk. 
Toronto cavt., $4.25; Balance to apply on pltff’s mtge., $00.93. 
Total, $400.

The plaintiffs applied the following amounts to their mort
gage :-Nov. 27, 1916, $60.93; Nov. 1, 1917, $80.95; Feb. 26,
1918, $100.70; Feb. 6, 1919, $200; Feb. 13, 1919, $70; And, out 
of the $500 paid December 31, 1919, $202.10. Total $714.68.

The plaintiffs applied on the Mackenzie mortgage December 
31, 1919, balance of the $500 payment $297.90, Aug. 9, 1920, 
out of the $263 payment, $80.00. Total, $377.90.

The plaintiffs have in hand for payment to defendants, ac
cording to their contention—The balance of the $263 payment, 
viz. $183, and the last payment, $20. Total, $203.

The plaintiffs are also entitled to charge the costs of regis
tering the discharge of the Mackenzie mortgage as well as the 
Bridgman mortgage, which they have charged at $4.50.

On September 2, 1919, Bridgman transferred his mortgage to 
the defendants, which transfer was registered on September 5,
1919. The consideration for the transfer of the mortgage is 
expressed in the document as $250. The real consideration was 
$25 cash, one horse worth $100 to $125, and another horse of 
doubtful value. Bridgman said this second horse could not 
be sold at all for cash ; he had fallen over a culvert and injured 
himself.

Before the action, plaintiffs tendered to the defendants a 
marked cheque for $194.77, and asked for a discharge of the 
Bridgman mortgage, which was refused, the defendants insisting 
on the full amount of the mortgage and interest, less the pay
ment of $440 endorsed on the mortgage. The plaintiffs have 
always been and are now ready and willing to pay defendants 
the $194.77, and bring this action to obtain a discharge of the 
mortgage.

The defendants claim, first, that they are entitled to the 
full amount of their mortgage, that they are not bound by
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the equities of the preceding mortgagee, and rely on secs. 12:) 
and 125 of the Land Titles Act, R.S.8. 1920, eh. 67. By sec. 
123, mortgages may be transferred; and sec. 125 provides:-
“(1) Upon the registration of a transfer of a mortgage, in 

cumbrance or lease, the interest of the transferor as set forth 
in such instrument with all rights, powers and privileges there
to appertaining shall pass to the transferee (etc.).

(2) By virtue of every such transfer, the right to sue upon 
the mortgage or other instrument and to recover the amount 
transferred or damages and all the interest of the transferor 
in such amount or damages shall vest in the transferee.”

Reading that section as a whole, I cannot conclude that it 
was the intention to change the law, which has been that a 
transferee of a mortgage takes subject to the state of accounts 
between the mortgagor and mortgagee at the date of the trans
fer, unless some act of the mortgagor justifies him in believing 
otherwise. See Dixon v. Winch (1899), 68 L.J. (Ch.) 572, 47 
W.R. 620, Cozens-IIardy L.J. says at p. 575:—“It is well settled 
that when a mortgage is transferred without the privity of the 
mortgagor, the transferee takes subject to the state of account 
between the mortgagor and mortgagee at the date of the trans
fer.”

See also Swan v. Wheeler (1909), 2 S.L.R. 269, Lannmt. J., 
at p. 273 says:—

“These authorities, it seems to me, establish that an assignee 
of a mortgage takes the mortgage subject to the state of accounts 
existing between the mortgagor and mortgagee at the time of the 
assignment. That, where the mortgagor shews the amount due to 
be less than the face value of the mortgage, the assignee van 
only recover the amount actually due, unless he can bring him
self within the principle laid down in Dickerton v. \\Hiker 
(1885), 31 Ch. D. 151. To do this he has to shew not only that he 
gave full value for the mortgage, without notice that u less 
amount only was due, but also that the mortgagor by some 
act has enabled the mortgagee to deceive him, (the assignee), 
or has given him reason for inferring that the mortgage was 
still a security for the larger amount. Here the assignee pro
duces his mortgage, which on the face of it is a security for 
$1,008. The onus is then on the mortgagor, or those claiming 
under him, to shew that on a true statement of accounts there 
is not that amount due. When, however, that is shewn I am 
of opinion that the onus is then on the assignee to shew that, 
notwithstanding the fact that the true state of accounts shews
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a less sum than the amount claimed to be due, the mortgagor 
and those claiming under him are estopped from asserting that 
the larger amount is not due.”

Then Lament, J. goes into the accounts and finds that, in
stead of $1,008, the amount expressed in the mortgage, being 
due, there was only due $241.92. He then continues at p. 274

“This being the state of the accounts when Swan obtained an 
assignment of the mortgage, are the defendants estopped from 
claiming that only the sum of $241.92 and interest thereon is 
due upon the mortgage? 1 am of opinion that they arc not, 
unless Swan shews that he took the mortgage without knowledge 
that the consideration therefor had not been advanced; that he 
in good faith had taken it over at the amount he claims to be 
entitled to; and that he was justified by some act of the mort
gagor (which, in my opinion, would require to be something 
more than simply the execution of a mortgage with the usual 
receipt clause embodied therein) in inferring that the larger 
amount was then due on the mortgage. It is the duty of the 
assignee to inquire into the state of the accounts when taking 
over a mortgage, and lie omits to do so at his peril unless he can 
justify that omission by some act of the mortgagor from which 
he is justified in inferring the state of accounts to be something 
different from what it actually is. On this point, however, there 
is not the slightest evidence. There is no evidence that Swan 
paid anything for the assignment, nor that lie did not have 
full knowledge of the state of the accounts between the mort
gagor and the mortgagee.”

See also Turner v. Smith, [1901] 1 Ch. 213. 70 L.J. (Oh.) 144, 
49 W.R. 186.

Fisher on Mortgages, 6th ed. ((’an.) par. 184:
“A mortgagee is entitled to transfer his security either 

absolutely or by way of sub-mo.- gage, and with or without the 
concurrence of the mortgagor. (Ex parle Sargent, re Tahiti 
Cotton Co. (1874), L.R. 17 Eq. 273, at p. 279, 43 L.J. (Ch.) 423, 
22 W.R. 815.) It is however always desirable that the latter 
should he a party, because in his absence the transferee is bound 
by the state of the accounts between the mortgagor and the 
transferor, whatever may have been the representations of the 
latter to the transferee, and though he has no notice of the 
discharge of any part of the debt.”

Fisher on Mortgages, par. 1757 :
‘‘The assignee of a mortgage claiming under an assignment 

made without the privity of the mortgagor to the account will
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receive from the mortgagor so much only as is due on the 
security without reference to what was paid on the assign u ent. 
Turner v. Smith [1901] 1 Ch. 213. So the mortgagor, upon n 
assignment so made, loses none of his right to an accmn t of 
past receipts from the mortgagee.”

If defendant’s contention is correct, he is entitled to $(>"». as 
that is “the interest of the transferor as set forth in such in
strument,” although he had knowledge that $440 had already 
been paid the mortgagee. The defendant’s contention would 
also mean that if A mortgages land to B for $10,000, ami A 
makes payments on the mortgage reducing it to $1,000, B could 
transfer the mortgage to C and by stating in the transfer of 
mortgage that his interest was $10,000, make A still liable to 
C for the $10,000. Such a contention is so repugnant to wl it is 
equitable that only the clearest language in a statute would lead 
me to such a conclusion. I am of the opinion that, reading 
sub-secs. 1 and 2 of sec. 125 together, only the interest of the 
mortgagor in the amount transferred vests in the transferee. 
The case of Union Bank of Canada and Phillips v. Boulter- 
Waugh Ltd. (1919), 46 D.L.R. 41, 58 Can. S.C.R. 385, I do not 
think applies. It is a decision under another section of the 
Act which does not include a transfer of a mortgage.

When defendants were about to take the transfer of this 
mortgage, they were informed that plaintiffs had sold the land 
and there were two mortgages and other payments to be met 
before this mortgage, and that only the balance coming from 
the sale of the land would be available for this mortgage. 
Keast interviewed Milton Campbell for the express purpose of 
finding out the stade of affairs, and Milton Campbell ex
plained the whole transaction and showed Keast the agree
ment signed by Bridgman endorsed on the agreement for sale. 
Milton Campbell also told Keast that there was about $202 
principal and interest to be paid on the Bridgman mortgage, 
but that he was not sure of the exact figures, that it would take 
some time to figure it up accurately, and suggested that Keast 
wait for an exact accounting, but Keast said it was not 
necessary. Under these circumstances I do not think there was 
any estoppel.

Defendants’ contention that plaintiff should not be allowed 
$100 paid McIntyre I have dealt with above.

There is another item of $50 which defendants object to. 
Mackenzie transferred his mortgage to one Humphries, who in 
turn transferred it to plaintiff Milton Campbell at a discount
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of $50. There is only the evidence of Milton Campbell about 
this transaction, who says that it was his wife’s money that 
bought this mortgage and that the payments on the mortgage 
were made to her. But it is also admitted by Milton Campbell 
that tin* transfer of the mortgage was made to him and that 
Humphries made the draft on him, and that the discharge of 
the mortgage was signed by him. Norman J. Campbell and 
his partners were trustees in this matter, and trustees cannot 
make a profit out of the trust without the knowledge and con
sent of the cestui que trust. Where the documents were all 
made in Milton Campbell’s name, I am suspicious of the trans
action, and I would require some corroboration of Milton Camp
bell's statement that it was his wife’s money that went into 
the transaction. It surely would not have been difficult to pro
duce the wife's bank-book showing the money for the transfer 
paid out of her account and the payments on the mortgage 
paid into her account. In the absence of this corroboration I 
find that the plaintiffs are not entitled to charge that $50.

Of the amount received August 9, 1920, the plaintiffs, then, 
would only be entitled to pay $50 on the Mackenzie mortgage, 
leaving $233 for the defendants’ mortgage.

I do not think plaintiffs should be charged with interest on 
the amounts received.

The accounts are all referred to the Local Registrar, who 
will ascertain on the above basis:— (1) The amount received 
on the agreement for sale. (2) The amount required to pay 
plaintiffs’ mortgage. (3) The amounts required to pay Mac
kenzie's mortgage. (4) Other amounts, taxes and expenses, and 
$100.00 paid McIntyre, which plaintiffs are entitled to. (5) 
The balance in plaintiffs’ hands available for defendants’ 
mortgage.

I do not think any further evidence is required ; it is simply 
a matter of computation.

On payment of this amount, that is the balance in plain
tiffs’ hands available for defendants’ mortgage, the plaintiffs 
will be entitled to a discharge, or if defendants refuse to sign 
a discharge on being tendered that amount, the amount will 
he paid into Court and an order issued discharging the mort
gage.

As to costs, this has been very expensive litigation over a 
small difference. The plaintiffs did not tender enough, so I 
do not think they are entitled to costs. The defendants in
sisted on the full amount due on the mortgage less the $440 
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paid, and disputed plaintiffs’ right to the $100 paid MacIntyre, 
so I do not think they are entitled to costs. I think just ice will 
be done by not allowing costs to either party.

Judgment accordingly.

REX V. DllRNO
Ontario Supreme Court, Maeten, J. December CO, 1931. 

Intoxicating liquors ( t IIIA—50)—Conviction ros having—.imsvic- 
tion or magistrate—Motion to quash amendment ; A. — 
Right or appeal—Rights or party.

Should the magistrate try a case in which he has no juris,It , and 
record a conviction, an appeal will lie under the amendment ' Art, 
and this is the proper procedure, not a motion to quash.

[Sex v. Denny (1921), 61 D.L.R. 663, 36 Can. Cr. Cas. 77, f :l,„ve,l; 
Simpeon v. Croule, [1921] 3 K.B. 243, referred to.]

Motion for an order quashing a conviction of the defendant 
made by Walter J. Barr, a Police Magistrate in and for tie town 
of Burlington, dated the 14th October, 1921, for an offence 
against the Ontario Temperance Act.

O. W. lUorley, for the defendant.
F. P. Brennan, for the magistrate.

Masten, J. The applicant was convicted of a breach of the 
Ontario Temperance Act, “for that he, the said Ervine Ihtrnn. 
on the 15th day of October, A.D. 1921, at the town of lliirlimt- 
ton, in the said county, unlawfully did have in his possession 
a quantity of liquor contrary to the Ontario Temperance Act.''

A preliminary objection falls to be determined in tins case, 
viz., that certiorari does not lie, because the conviction is appeal
able under the provisions of the Ontario Temperance Amend
ment Act of 1921, 11 Geo. V, ch. 73, sec. 6, which provides for 
an appeal from a conviction under the Act to the Judge of the 
County or District Court.

In support of the objection is cited the case of Rejr v. Doing 
(1921), 61 D.L.R. 663, 36 Can. Cr. Cas. 77, decided by my 
brother Middleton on the 14th Ocotber last. I have been fur
nished with the judgment in that case, and it is founded upon 
the Ontario Summary Convictions Act, R.S.O. 1914. ch. 90, sec. 
10, sub-sec. 3, which provides:—

“No such order or conviction shall be removed into the 
Supreme Court by writ of certiorari or otherwise except upon 
the ground that the appeal provided by any Act under which 
the conviction takes place or the order is made or by this Act 
would not afford an adequate remedy.”

In the present case it is contended that the above section 
does not apply where the invalidity of the conviction (if it is
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invalid) results from an alleged want of jurisdiction in the 
magistrate who convicts. It is said that the effect of sec. 5 of 
the Police Magistrates Extended Jurisdiction Act, 1921, 11 Geo. 
V, ch. 42, was, in the circumstances here shewn to exist, such 
as to rescind and cancel the commission as a Police Magistrate 
and any right or jurisdiction on the part of Walter J. llarr, 
the convicting police magistrate, to exercise any of his functions 
except those set forth in sub-sec. 2 of sec. 5 of that Act. The 
conviction in question, it is alleged, does not come within the 
exceptions of sub-see. 2, and therefore it is contended by the 
applicant that the magistrate acted without jurisdiction. The 
magistrate affirmed his jurisdiction and recorded a conviction.

The question is whether an appeal lies from such an order, 
and, if appealed against, would the appeal afford an adequate 
remedy Î

The applicant argues that if the magistrate had no jurisdic
tion no cause existed, there being no court, and where no cause 
existed no appeal can lie. The argument seems both plausible 
and logical, but, by well-established practice, common sense pre
vails, and an appeal lies on a question of jurisdiction in the 
same manner as on any other question. The latest illustration 
of this principle that I have found is afforded by the case of 
Simpson v. Crowle, [1921] 3 K.B. 243. In that case the County 
Court Judge erroneously held that he had jurisdiction, considered 
the merits, and dismissed the action. An appeal was entertained 
by a Divisional Court, and the County Court Judge was de
clared to have no jurisdiction, his findings on the merits were 
set aside, and in lieu thereof the judgment was directed to pro
vide as follows :—

“The Judge, being of opinion that he has no jurisdiction to 
try the action, doth dismiss it.”

This appeal was entertained notwithstanding the fact that in 
the County Court the parties proceeded to trial without the 
question of jurisdiction being raised. In our own Courts the 
cases of Re Cosmopolitan Life Association (1893), 15 P.R. 185, 
and Shcrk v. Evans (1895), 22 A.R. (Ont.) 242, may be refer
red to.

1 ain therefore of opinion that an appeal lies, and further 
that the appeal affords an adequate remedy, and this brings the 
case within the decision of my brother Middleton in the case of 
Rex v. Denny, 61 D.L.R. 663, 36 Can. Cr. Cas. 77.

The result is that the motion must he refused with costs. 
The other questions which were argued before me on the hearing 
of the motion may hereafter arise in some other forum, and I 
refrain from discussing them. Motion refused.
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RE WESTERN TRUST Co. AND FEIN8TE1N.
Saskatchewan King’s Bench, Bigelow, J. January SO, 192J 

Landlord and tenant (|IID—30)—Lease or land for term—Ciaisb

RKAVVIKINO PONNK8NION II' LAND BOLD AND PURCHAHER RK(/! llttil
pohhkbmion—Notice to give vp pohbebhion as land mh.ih-
NoTICE NOT STATING LAND REQUIRED BY PURCHASER—SUFFI! il MY
OF NOTICE.

A lease of land contained the following clause "Further provid
ing and agreed .... that should the lessor sell the within <!• -• nli
ed premises and the purchaser require possession of sanu the 
lessee shall vacate upon receiving thirty days’ notice .... The 
Court held that a notice stating that the land had been soli I and 
requiring the tenant to give up possession in accordance with the 
terms of the lease, was insufficient in that it did not statu that 
the purchaser required possession, and that the tenant was not an 
overholding tenant.

[Pepper v. Butler (1875), 37 U.C.Q.B. 253, and Cadby v. tines 
(1840), 11 Ad. ft E. 720, 113 E.R. 687, referred to.]

Appeal by tenant from an order of a District Court Judge 
in an action under the Landlord and Tenant Act (Sask.). 
Reversed.

F. F. MacDermid, for landlord.
O, A. Cruise, for tenant.
Bigelow, J.:—This is an application under the Landlord and 

Tenant Act. The landlord demised and leased the land in ques
tion to the tenant on September 21, 1921, for 12 months from 
October 1, 1921. The lease contained the following clause:— 
“ Further, providing and agreed between the lessor and lessee 
that should the lessor sell the within described premises and the 
purchaser require possession of same then the lessee shall vacate 
upon receiving thirty days’ notice in writing, said notice to com 
mence from date of service of same.” On October 20, 1921, the 
landlord entered into a written agreement to sell to the Saskat
chewan Investment & Trust Co. for $10,000, payable $r>.()00 
cash and the balance on October 20, 1922. This agreement pro
vided that the purchaser shall immediately after the execution 
of this agreement have the right to possession of the said prem
ises. On October 24, 1921, the following notice was sent by the 
landlord to the tenant:—‘‘The above premises having been sold 
you are, pursuant to the terras of our lease with you, dated 21st 
September, 1921, notified to quit, vacate and give up possession 
of the said premises within thirty days from date of service of 
this notice on you.”

The tenant contends that that notice is not sufficient to put 
an end to the term as it does not appear that the purchaser re
quires possession of the premises. There is no doubt that the
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purchaser had a right to the possession but there is also no doubt 
that the purchaser had a right to take over the benefits of the 
lease. The lease was for $65 a month and extended till nearly a 
year from the date of the sale. I am of the opinion that the 
lease could not be determined until the tenant had some notice 
that the purchaser required possession.

There are two conditions in the lease to bring about a deter
mination: first, sale of the property; second, that the purchaser 
requires possession of the premises. The notice of October 24 
refers only to a sale, no notice was given that the purchaser 
required possession. In fact, on October 26 the agent of the 
purchaser gave the tenant notice that the purchaser would not 
require the premises for some time at least. It is true that this 
latter notice stated that: “if you wish to continue on, they will 
give you a lease not to ex iced 12 months from December 1, 1921, 
at such rental as they may deem proper.M But no new lease 
was ever entered into, and no notice whatever was given the 
tenant that the purchaser required possession.

As to the strictness of the notice required see Pepper v. Butler 
(1875), 37 U.C. Q.B. 253, and Cadby v. Martinez (1840), 11 
A«l. & E. 720,113 JS.R. 587, 9 L.J. (Q.B.) 281.

I would, therefore, allow the appeal and decide tiiut the tenant 
is not an overholding tenant. The tenant will have his costs of 
the original application and of this appeal.

Appeal allowed.

BROWN v. DOMINION KXPKKMS Co.
Ontario Supreme Court, Appellate Division, Meredith, Maclaren,

Magee, Hodgina and Ferguson, JJ.A. December 87, 1981.

Lark IMS ($II1D—400)—Shipment or goods—Arrival at destination— 
Advice to owner—Delay in taking delivery—'Theft—Liability.

The carrier of goods who on arrival at their destination, stores them 
gratuitously, and who notifies the consignee of the arrival, is not liable 
to the consignee on theft of the goods in the absence of wilful mis
conduct or neglect.

[Dixon v. Richelieu Navigation Co. (1888), 15 A.R. (Ont.) 647, af
firmed (1890), 18 Can. 8.C.R. 704; Suale v. C.P.R. Co. (1913), 15 
D.b.R. 816, 29 O.L.R. 634, 16 Can. Ry. Cas. 363, followed.]

Appeal by defendant from the judgment of Lennox, J., in an 
action to recover $1,480, the value of 105 cases of bottles 
of intoxicating liquors purchased by the plaintiff in Montreal 
ami shipped to him at Windsor. While in the possession of the 
défendante, the carriers, in their warehouse at Kingsville, the 
105 eases were stolen, and the plaintiff alleged that the defend
ants were liable to him for the loss.
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The judgment appealed from is as follows:—Of four actions 
tried at the same Court at Sandwich concerning the carnage 
and loss of intoxicating liquor, this is the only one in which I 
can say that there is no ground upon which dishonesty, < :• an 
intention to evade the law, could be imputed. The plaintiff is 
a man of good financial standing, carrying on a lucrative busi
ness, and the liquor in question was not purchased with tin in
tention of reselling it.

The plaintiff claims to recover $1,480. The first shipment 
was of 5 cases declared to be of the value of $75. This was re- 
eeived by the company on the 5th February, 1920. The other 
shipment contained 100 cases, valued at $1,400, and was revived 
on the 15th March, 1920. Both were taken on at Walkerville, 
carried by the company to Kingsville—arriving a day later in 
each ease—stored in the company’s warehouse at that point; 
and the whole was stolen from the company’s warehouse on the 
night of the 23rd March, 1920.

The defendant company rely upon the plaintiff’s delay in 
taking delivery, and particularly upon a special contract, in the 
form of a receipt given therefor to the shippers, by which the 
plaintiff is bound, and some of the terms and conditions wen- as 
follow s :—

“5 (6) For loss or damage occurring after 48 hours (ex
clusive of legal holidays) after notice of the arrival of the ship
ment at the destination or point of delivery had been mailed to 
the address of the consignee.

(c) The company shall not be liable for any loss caused 
by the default of the shipper or owner.

(d) For any loss or damage caused by delay or injury to 
or loss or destruction of the shipments or any part thereof from 
conditions beyond the control of the company, unless such loss 
or damage is caused by the negligence of the railway company 
upon whose trains or property the shipment is at the time such 
loss or damage occurred.”

Clause (a) refers to “differences in weight or quantity by 
shrinking, leakages, etc.”: to clause (b), this omitted condition, 
referring to (a) and (b), must be added, namely: “unless in 
either case such loss or damage was caused by the negligence 
of the company.” This is a very important qualification of con
dition (b) set up by the defence.

The question for decision is: of two innocent parties which 
should bear the lossf

The defendants are common carriers, and, when the transit 
is at an end, their liability is to be determined by the law touch- 
tog warehousemen or bailees. The company not having given
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any written notice, there is room for debate as to whether their 
liability as carriers did not continue, that is, as insurers of the 
goods carried at common law, and still insurers, except in so 
far as the common law liability is modified by statute or the 
orders of the Railway Board ; but I do not find it necessary to 
weigh this point carefully. Warehousing, more or less, is inci
dental to the defendants’ business as common carriers, it is an 
inseparable factor of their calling, and the law attaches obliga
tions, although not as burdensome, in some respects, as during 
transportation.

The building in which the company housed the plaintiff’s 
goods is a stone structure, having the appearance, no doubt, to 
their customers, and persons not having to examine and keep it 
in repair, of strength and security. The company kept it locked 
up at all times when they were not taking in or delivering goods, 
1 presume, and their agent notified the plaintiff that his goods 
would be under lock and key, although, as to the first shipment, 
and I am not sure as to the other, the agent added, “They will 
he at your risk.” The direct cause of the theft was that, al
though the door used for ingress and egress was looked, there was 
another door, in the rear of the building, I think, the fastening 
of which was by hook and staple, and this had been so adjusted 
originally or had been allowed to fall into such a condition of 
nonrepair that by jerking upon the door on the outside the hook 
would spring out of the staple, and access could be gained in 
this way ; and admittedly this is the way the thieves got in.

It was faintly suggested that the company are in the posi
tion of gratuitous bailees; that they are not in the habit of 
charging for storage and have no legal right to make a charge. 
The point was not developed, and I shall refer to it again later.

A warehouseman is one who, as his business or as part of his 
business, has the custody and care of another man’s goods. Un
less there is some law or regulation preventing him, he has, in the 
absence of a special agreement or regulation or rule, an implied 
right to demand and obtain reasonable compensation for space 
and care. He is not an insurer, but he is bound to take all 
reasonable care of the goods, and is liable for loss and injury 
occasioned by his negligence. A railway company ceases to be a 
common carrier and becomes a warehouser when the transit is 
at an end, and it is the same as to other common carriers if the 
business they are engaged in involves the housing and care of 
the goods they profess to carry. I can find no ground for 
specialising in the case of this company. Their business is sub
ject to the provisions of the Railway Act and the orders of the 
Board of Railway Commissioners for Canada. Amongst other
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things, the Board may determine “(e) the extent to whin the 
liability of the company .... may tie ... . impaired, rev rn-ted 
or limited; and (fc) prescrit*1 the terms and conditions under 
which goods may be collected, received, cored for or handled." 
etc.: The Railway Act, R.S.C, 1906, eh. 37, sec. 353, sub- • II."

The contracts in this case are stated to be in pursuance of 
orders and approvals of the Board of Railway Commis,inner», 
hut it .'s not shewn that the common law liability of tin rum. 
pany as warehousemen has been “impaired or restricted” by 
any schedule, classification, or order of the Board in tin way 
suggested, or that they are not entitled to collect tolls for couds 
remaining in their warehouses if and when they comply with the 
orders of the Board by notice in writing. If it is a f.i t that 
they are prevented from collecting warehouse charges, the order 
should have been filed, and it would then no douht appear that 
the right was surrendered in consideration of some other ad
vantage, and if so there would be indirect compensation

Chapman v. Great Western R.W. Co. (1880), 5 Qlt.lt. 278, 
is an illustration of absence of negligence upon the part of the 
company and non-liability.

As to one of the consignments sued for in this action there 
was a slight error in the name of the consignee, hut it occa
sioned no difficulty. The company’s agent knew for whom it was 
intended, so informed the law officers, and, in all that lo- did or 
says he did, treated the plaintiff as owner, as he in fact was.

I am of opinion that the plaintiff is entitled to recover; hut 
I think it right that I should add that I have not come to this 
conclusion without a good deal of hesitation. There is no "poor 
man” in this case on either side, and so my judgment is not 
liable to be warped by unconccious sympathy. There is no 
getting away from the fact that Mr. Brown had made us- of the 
company’s premises for the first shipment, and propose.; to use
them, for some little time further at least, for the ....... <1, for
his own convenience, because his house was vacant and sup
posedly unsafe. It ia argued by counsel for the defen... upon 
the authority of fleet v. Canadian Northern Quebec h IV. Co. 
(1921), 56 D.L.R. 404, 48 O.L.R. 351, and in appeal 1921). 
64 DJj.R. 316; 50 O.L.R. 223, that the plaintiff was guilty of 
“gross negligence" and so not entitled to recover. However 
vigilant the plaintiff might have been, he must rely un -n the 
contract of the company, express or implied, to car.: for the 
goods; and, assuming without deciding that their duty »< car
riers was ended, the relevant question is the negligence of the 
company. If there is a difference in the grades of ne- licence.

•See the Railway Act, 1919, 9 and 10 Geo. V., ch. 68, rec. 3<>' (2).
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they were guilty of the grossest kind of ‘‘gross negligence” in 
leaving the warehouse in that condition described. Jewels 
or rubies or diamonds were not as liable to be stolen in the 
county of Essex in March, 1920, as the plaintiff’s 105 
cases of “necessaries,” as the company’s agent must have 
known, and he must have known that the existence of this pre
vious store was sure to be noised abroad, for the officers of the 
law had visited him ; and to talk of the tilings they have done, 
the things they are doing, and the things they are going to do, 
is of the essence and being of “the moral uplifters” every
where. To turn the key in the front doo. was not enough—a 
burglar never enters by the front door—it became the duty of 
the company, constantly handling this coveted commodity, to 
test the safety appliances of their warehouses ; it became the im
mediate and imperative duty of their agent, in the circum
stances I have referred to, to be alert and vigilant.

1 think the principle of Mitchell v. Lancathire and York
shire HAY. Co. (1875), L.R. 10 Q.B. 256, applies to the de
cision of this action. It is true that in that case the company 
described themselves as warehousemen and referred to ware
house charges. They requested the plaintiff to remove the flax 
at once, and part of it remained for over two months. They 
tried to protect it, but had no adequate means. Blackburn, J., 
said (p. 260) : "After this notice, and the consignee does not 
fetch the goods away, and lieeomes in morâ, then I think the 
carrier erases to incur any liability as carrier, but is subject to 
the ordinary liability of bailee. ... I think, .... the railway 
company in holding these goods could have charged warehouse 
rent, and that being so, I think there can be no doubt that 
priimi facie there was a liability in them as bailees for reward. 
The liability of an ordinary bailee is to take ordinary and reason
able care. And if the defendants in this case arc under that 
liability, there is ample evidence that they did not do that.” 
The learned Judge held that “at owner’s sole risk” did not re
lieve them. I have said all I need say as to the right of the 
company to charge for storage in this case.

The declared value of the goods was $1,475, not $1,480. 
The plaintiff claims interest by way of damages. I do not 
think 1 should allow it—he is not damaged by the delay, the 
money is worth more now than the unconsumed residue of the 
liquor would be if he had got it a year ago. The company is 
entitled to the express charges; these will be deducted, and there 
will he judgment for the balance with costs.

J. D. Spence, for appellants.
J. H. Itodd, K.C., for respondent.
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The judgment of the Court was read by
Maclaren, J.A.:—This is an appeal by the defendants from 

a judgment of Lennox, J., of the 2nd May, 1921, condemning 
the defendants to pay to the plaintiff the sum of $1,440,58. the 
value (less express charges) of two consignments of liquor 
shipped by Hiram Walker & Sons at Walkerville to the plain- 
tiff at the village of Kingsville in the same county.

The first consignment, of 5 cases, was shipped on the 5tli 
February, 1920, and was valued at $75; the second, of 100 rases, 
was shipped on the 15th March, and valued at $1,400. Each 
consignment reached Kingsville the day after shipment.

The facts relating to the first shipment are not really in ilis- 
pute and depend upon a question of law, but the parties differ 
widely as to the circumstances relating to the second shipment.

The plaintiff is a fisherman, carrying on business at Kmgs- 
vil’e, and has a residence there in which he spends the summer 
months or the fishing season, and has also a winter residence in 
Windsor.

When the first consignment arrived at Kingsville on the Cth 
February, the express agent, Hall, says that he endeavoured to 
make delivery, and called up the plaintiff's house but could get 
no response. He then placed the 5 eases in a room in the station 
building, called the old bonded room, which was kept locked and 
which was considered a place of safety. A few days later he 
met the plaintiff in the street and informed him of the shipment 
being there. The plaintiff said he would not be in Kingsville 
for a while, and asked if he could not leave it there for a few 
days. Hall replied that it was under lock and key; but it was 
there at his own risk. The plaintiff admits that Hall told him 
that it would be there at his own risk if he left it, and he 
acquiesced.

The second shipment, of 100 cases, was made on the 15th 
March, 1920, and arrived at Kingsville on the 16th. The agent 
says that he saw one Westcott, a special friend of the plaintiff's, 
that day, and asked him where the plaintiff was, ami was told 
that he was in Windsor. He told Westcott that a consignment 
had come for Brown and asked Westcott to nohify him.

The agent says that he was called up the next forenoon by 
the plaintiff by long distance telephone from Windsor and asked 
about the consignment. The plaintiff said he would be down in 
a day or two and look after it, and he asked if it would lie all 
right to leave it there. It had been placed in the old bonded 
room where the 5 cases were, on the evening of the day on which 
it arrived. The plaintiff asserts that his conversation with Hall
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was not on the 17th, as alleged, but waa on the 20th, and he denies 
that lie was then told that it would he at his risk.

On Wednesday morning of the following week, the 24th 
Man-h, it waa discovered that the plaintiff’s 105 cases, with 3 
cases for another person, had been stolen during the night.

The usual entrance to the bonded room was from the main 
room of the station and the express office, througli a slatted door, 
which was kept locked. There was also a heavy sliding door in 
the rear wall of the bonded room, which was not used, not hav
ing I'ceil opened for the last 2 or 3 years. It was fastened by 
two hooks and staples, an upper and a lower one, made of iron, 
of almut % of an inch in diameter. The hooks were found to be 
considerably straightened out, so that, when replaced in the 
staples, they could by great pressure be sprung out. It was 
manifest that the burglars had reached the liquor in this way. 
They had closed the sliding door after them, leaving the hooks 
hanging down loose.

The learned trial Judge said that he had not come to the 
conclusion to hold the defendants liable without a good deal of 
hesitation. He did so, he said, on the principle laid down in 
the case of Mitchell v. Lancashire and Yorkshire It. IV. Co., 
L.lt. 10 (j.B. 256. With great respect, I am unable to see the 
analogy between the two cases. There the railway company gave 
the consignees notice to remove the goods “as soon as possible, 
as they remain here to your order, and arc now held by the 
company, not as carriers, but as warehousemen, at owner’s sole 
risk, and subject to the usual warehouse charges, in addition to 
the charges now advised.” See the remarks of Blackburn, J., 
on p. 262, and of Field, J., on p. 263, as to how the words “at 
owner's sole risk” were modified and qualified by the words 
"warehousemen” and “warehouse charges" in the notice.

In the present case the defendants did not hold themselves 
out as being “warehousemen;" and, as a matter of fact, they 
never made any “warehouse charges;" so that the sole ground 
on which the company were held liable in the Mitchell case is 
lacking in the present case. It also appears from the Govern
ment certificates furnished that the defendant company in this 
esse were not authorised to make any warehouse charges at 
Kingsville.

The trial Judge made no findings and did not pass upon the 
evidence, but I think it may be fairly inferred from the hesita
tion he speaks of, and in basing his decision upon the Mitchell 
case, by which he considered himself bound, that, upon the merits 
end the evidence, his opinion was not unfavorable to the defence
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except as to the law upon the question of “owner’s risk, upon 
which I think he was mistaken.

1 have no hesitation in coming to the conclusion that, where 
the plaintiff and Hall differ as to matters upon which tl. v both 
speak, the evidence of Hall is to be preferred. For inst.-m-e, y 
to the conversation over the long distance telephone, win -h Hall 
says took place on the 17th March, relating to the ship ut of 
the 100 cases, the plaintiff in his examination for discovery ad
mitted that it may have taken place, and he did not give any 
satisfactory reason for changing his testimony at the tr I Hr 
eorroliorates Hall by saying that jt was Westcott who inoirmcd 
him of the arrival of the second consignment of 100 iui- s. and 
speaks of his having had a conversation with Westcott tie morn, 
ing of the trial, but he did not call him as a witness to rootradkt 
the testimony of Hall. On this very important point le - con
tradicted not only by Hall hut by his own examination for dis
covery, upon which he was cross-examined at the trial

The plaintiff is also contradicted by the witness Slnirp". who 
says he had a conversation with him in his own house on the 
Monday following the robbery. Sharpe, the route agent or in
spector of the defendant company, who was invest ign! ng the 
robbery, says that he asked the plaintiff when he was first notified 
of the shipment of the 100 cases being there. Brown t d him 
that he had a talk with Mr. Hall over the telephone on the 17th 
Man'' at .Windsor, and that he told Hall he could not g i down 
for a few days, and asked him if he could hold the shipne nt until 
he opened his house in Kingsville, all of which Brown denies at 
the trial.

Upon the whole, I am clearly of opinion that we should 
accept the testimony of Hall that it was agreed that tlu second 
consignment was left on the same terms as the firs' at the 
plaintiff’s risk, as Hall’s truthfulness was not impem 1 and 
he was simply carrying out his policy as to the first msign. 
ment, and he had a much stronger reason for requiring in the 
second case than in the first, on account of its size.

The next question that arises is as to the mean in of the 
words “owner’s risk,” which, in my opinion, the eviden clearly 
shews -ere made applicable to both of these conaignmei This 
question has been settled for us by decisions which arc binding 
upon us. The first of these I refer to is Dixon v. / ' .Ar/ies 
Navigation Co. (1888), 15 A.B. (Ont.) 647, at 64:i. where 
Hagarty, CJ.O., says that “the words ‘owner's rbk' alone 
would protect the carriers against all but wilful neglc t or mis
conduct or unreasonable delay." In the same case, liurton, 
J.A., said at 654 that “the cases fully establish that the words
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‘owner's risk’ protect the defendants from all liabilities, except 
wilful misconduct.” This case was taken to the Supreme 
Court of Canada and there affirmed : (1890), 18 Can. S.C.R. 
704.

The principle of this case has been adopted and followed 
both in the English Courts and our own. See Bull** v. Swan 
Electric Engraving Co. (1907), 23 Times L.R. 258; Reynolds 
v. Boston Deep Sea Fishing Co. (1921), 38 Times L.R. 22; Swale 
v. Canadian Pacific R.W. Co. (1913), 15 D.L.R. 816, 16 Can. 
Rv. Cas. 363, 29 O.L.R. 634; and British Columbia Canning 
Co. v. McGregor (1913), 14 D.L.R. 555, 18 B.C.R. 663.

The last matter to be considered is, whether the defendant 
company were guilty of such wilful neglect or misconduct with 
respect to these consignments as would make them liable to the 
plaintiff under the foregoing authorities. Hall, the agent of the 
express company, was also the Kingsville station agent of the 
Here Marquette Railway Company, positions which he had filled 
for 12 years. He considered it a safe place, as it had been used 
for storing valuable goods during his time and before then. It 
was called the old bonded room because, before its being used 
for storing express goods, it had been used by the Customs 
authorities for goods remaining in bond. It had two doors ; one 
a slatted door, which gave an entrance from the main station 
room and the express room, which was kept closed and under lock 
and key, and the other a heavy wooden sliding door in the rear 
wall leading to the outside, in the upper part of which there was 
a glass window with strong wooden slats. This door was secured 
on the inside by two iron hooks and staples, one about 18 inches 
from the bottom of the door and the other an equal distance from 
the top. These hooks and staples were made from iron rods 
about three-eighths of an inch in diameter. This door was not 
used either for bringing in or taking out anything from the 
bonded room. The last time it was opened previous to the 
burglary in question was two or three years before, when the 
room was being cleaned out. Hall, the railway and express 
company agent, was of opinion that it was a safe and suitable 
place for the storing of valuable goods.

Allan Sharpe, the route agent or inspector of the express 
company, says that he is familiar with the stations and express 
offices of his own and other companies, and considered this an 
exceptionally good one. He was advised of the burglary at once, 
ami came to Kingsville to make an investigation. He found that 
both iron hooks in the sliding door had been tampered with, and, 
notwithstanding their great strength, had been partly straight-
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ened out, so that their bulging out was largely removed, ai >1 they 
no longer properly served their purpose as hooks.

James 0. Brown, the town constable of Kingsville, a l.mther 
of the plaintiff, says he went to examine the door, the da\ after 
the burglary. He swears that the stem of the hook was altout 
6 or 7 inches long, made of three-eighths iron, and straightened 
out, so that there was not any bulge to it and it had not any 
clinching effect. The agent took hold of the big handl.- in his 
presence and gave it three jerks, and the hooks slid out He 
tried it a second time but did not succeed.

It is worthy of remark that not a single witness favourable 
to the claim of the plaintiff speaks of his having ever s.cn the 
premises or their equipment before the mutilation of tin hooks, 
and their whole testimony is based upon that being the normal 
condition.

It was argued before us that the statement of the company's 
agent to the plaintiff that the goods were under look and key 
was not correct, on account of the sliding door having no lock, 
but only the hooks and staples. I think it may fairly lie answered 
that two hooks and staples made up from iron rods threeeighths 
of an inch in diameter, with stems 6 or 7 inches in length, as 
testified by the plaintiff’s brother, would be a great deal Wronger 
than any lock that would in the ordinary course be placed on 
such a door. No doubt the agent had in mind the look upon 
the slatted door between the main room of the station and the 
bonded room.

In my opinion, there is no evidence to sustain the charge of 
“wilful neglect” or “wilful misconduct” required by the 
authorities above cited, and the judgment appealed from should 
be reversed and the action dismissed.

Appeal allowed.

PREMIER LIMBER COMPANY v. O.T.P.R. Co.
British Columbia Court of Appeal, Martin, Galliher, McPhi.' ps and 

Eberts, JJA. April 12, 1922.
Carriers (§IIID—410)—Ok oooiih—Bill of lading—Clause limiting

LIABILITY UNLESS NOTICE GIVEN—MISDELIVERY OF GOODS FAILVB
to give notice-Rights ok parties.

One of the conditions of a bill of lading was as follows, “Notice 
of loss, damage, or delay must be made In writing to the carrier 
at the point of delivery, or to the carrier at the point of origin 
within four months after delivery of the goods, or In 
case of failure to make dolivery, then within four months 
after a reasonable time for delivery has elapsed. Unies- notice 
is so given, the carrier shall not be liable." The Court held 
failure to give notice within the time prescribed disentitled the
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plaintiffs to recover the value of the goods, which on arrival at B.C.
their destination were delivered to the wrong person. -----

JATciJso» v. London and North Western R. Ce., [1922] 1 K.B. C.A.
192, applied.] -----

Appeal by plaintiff from the trial judgment in an action for Lvmbeb Co.
the value of certain goods, delivered by the carrier to the wrong „ „ „v Q OTP n fvperson upon arrival at destination. Affirmed. ' *

E. C. Mayers, for appellant. Martin, j.a.
A. Alexander, for respondent.
Martin, J.A. This is an action for the value of five cars of 

lumber which the statement of claim (3) alleges were lost in 
transit and so never delivered under the contract for carriage 
set up.

It is admitted that the said five cars did reach their destina
tion but upon arrival were delivered to the wrong person, and 
it is not alleged that in the course of the carriage (which was 
found to be without delay) there was any deviation from the 
route specified in the bills of lading. This constitutes misdeliv
ery— Neilson v. London and North Western R. Co., [1922] 1 
K.B. 192, (affirmed [1922] W.N. 162)—and whatever the 
wrongful possessors did with the cars after such arrival, either 
by disposing of them there or forwarding them to customers at 
other places, is immaterial, as I view the matter. One of the 
conditions of the bills of lading was the following:—

“Notice of loss, damage, or delay must be made in writing 
to the carrier at the point of delivery, or to the carrier at the 
point of origin, within four months after delivery of the goods, 
or in ease of failure to make delivery, then within four months 
after a reasonable time for delivery has elapsed. Unless notice 
is so given the carrier shall not be liable.”

No notice was given of the loss, and the action was dismissed 
on that ground. It was urged before us that this condition or 
exception relates only to things done under the contract in its 
due performance and not in violation thereof, and so it cannot 
tie invoked to assist the defendant. The question is a nice one 
and it has occasioned me much consideration, but fortunately 
the recent decision in Neilson’s case, supra, has elucidated it.

That was a case of certain packages of theatrical properties 
which were billed in a van ‘‘through to Bolton” but had in the 
course of the journey been by mistake diverted at Manchester 
to other points and consequently were delayi 1 for two days in 
arriving at Bolton thereby causing damage to the plaintiff.

At p. 197 Bankes, L.J., says:—
“The defendants contracted to convey these goods from
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Llandudno to Bolton by a specified route, and they endeavored 
to protect themselves in certain events. I think the lie is 
quite plain that if a carrier desires to exempt himself from his 
common law liability he must do so in clear language, and 'list 
in my opinion the defendants did not do here. And secomlly 
as the contract had reference to the conveyance by the pro- .li
ed route and by that route alone, when once the goods sere 
diverted by the defendants from the prescribed route and i.iken 
on another journey, even though that diversion was the tv.nit 
of a pure mistake on the part of their inspector, they ceased to 
be covered by the contract and by the exceptions which it con
tained.”

And he goes on to say that such an act was not Misdelivery,— 
nor “any delivery at all.”

Scrutton, LJ., at 202 says: “Misdelivery means a delivery 
to a wrong person and if you keep the goods yourself you <).. not 
deliver them at all."

But in the case at Bar the goods did “by the prescribed 
route” reach their destination, and there were misdelivered. I 
can only regard this as something, however unfortunao that 
“happened in the course of carrying out the contract,” as Serut- 
ton, L.J., puts it p. 201, and as the language of the “exee]Uinn" 
is quite clear it must be given effect to, because what happened 
is I think covered by the expression—“failure to make delivery" 
—i.e.—to the proper party under the contract. I am unable to 
take the view that the exception is displaced by the references 
to negligence in the other clauses, cited : this notice of loss clause 
is comprehensive and appropriate to the misdelivery which 
occurred, the failure to make a proper delivery causing the 
“loss” of the goods to the plaintiff. In coming to this e.inclu
sion I have assumed all the other questions in favor of the plain
tiff. I need only add that the case of Wilton v. Cai - Iuni 
Development Co. (1903), 33 Can. 8.C.R. 432, was one whcie the 
carrier “wrongfully sold or converted the goods” to it own 
use, p. 442. It follows that the appeal should be dismis-i d.

(Ialliheb, J.A.:—I agree with the trial Judge, that tl fail
ure to give notice within the time prescribed disentitles the 
plaintiffs to recover and would dismiss the appeal.

McPhii-lips, J A. ^dissenting) :—This is an action for the 
loss of five cars of lumber not forthcoming to answer to the 
issued bills of lading therefor—the appellant being the indents 
of the bills of lading. The lumber it would appear was .hipped 
away from the point of destination by the railway company
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quite unauthorizedly and it has failed to account for the lumber 
— in effect the railway company has been guilty of conversion 
of the lumber. The contraet was one for through carriage and 
the railway company was liable throughout for the due carriage 
ami delivery of the lumber to the holders of the bills of lading. 
Further, the shipment was under—as it was necessarily required 
to Is*—the joint tariff regulation—viz.: Order of the Board of 
Railway Commissioners, No. 7562—15th July, 1909—and no 
provision in the bills of lading will admit of the railway com
pany excusing itself from liability upon the ground that the 
loss or damage arose from the action of any intervening carrier, 
that is, the carrier issuing the bills of lading is liable to the 
holder of the bills of lading. Unquestionably, there was a eon 
tractttal obligation to carry and deliver the lumber to the hold
ers of the bills of lading but that was not done. In Crawfoi'd & 
Law v. Allan Line Steamship Co., [1912] A.C. 130 at p. 147, 81 
L.J. (P.C.) 113, Lord Shaw quoted from an opinion of Lord 
Salvesen, these words:—

“If there had been a bill of lading signed on behalf of the 
ship .... this would have been a contractual obligation which 
it would lie on the ship to excuse itself from discharging.”

And Lord Shaw then said at p. 147: ‘‘I entirely agree in 
that view. As accordingly I am along with your Lordships of 
opinion that there was such a bill of lading on behalf of the 
ship, in this case I think the contractual obligation referred to 
rests upon the respondents.”

Here it rests upon the railway company (the respondent) and 
the evidence is wanting in the present case to establish any ex
cuse. There has been in this case a complete frustration of the 
contract of carriage and no provision excusing liability such as 
we have in the present case, can avail or absolve the railway 
company from liability upon the special facts of this case— 
(Wilson v. Canadian Development Co. (1903), 33 Can. S.C.R. 
433. at pp. 441, 442, Davies, J.). The condition relied upon in 
the present case for excusing liability does not in its terms nor 
by reasonable implication, cover the negligence of the carrier— 
the ratio of the judgment of Lord A1 verst one, C.J., in Price & 
Co. v. inion Liyhteraye Co., [1904] 1 K.B. 412 at p. 416, 73 L.J. 
llv.ll.) 222, 52 W.R. 325, is applicable to the present case; he 
there said :

“It is of course quite possible to construe the words, ‘any loss 
of or damage to goods which can be covered by insurance’ as 
including everything, because practically everything can be so 
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covered, and, as pointed out by Walton, J., a great many p< . i.s 
of insurance would include such a loss as that which arov h\ 
this case. The question, however, is not whether these words 
could be made to cover such a loss, but whether in a conn-.rt 
for carriage they include, on a reasonable construction, an **\ 
cmption from negligence on the part of the carrier. We have 
only to look at the case to which I have referred, and in parti- 
eular to Sutton v. Ciceri, (15 App. ('as. 144) to see that the 
words of this contract can receive a contractual and business 
like construction and have effect without including in tin- ex
emption the consequences of the negligence of the carrier. That 
being so, the principle that to exempt the carrier from liability 
for the consequences of his negligence there must lie word* that 
make it clear that the paries intended that there should In* i li 
an exemption is applicable to this case, and the learned id.r 
was right in holding that the contract does not exempt the 
defendants from liability for their own negligence. I think, 
therefore, that the appeal should be dismissed.”

We have here the palpable case of the non-performamv of 
the contract of carriage and the production of the lumber hi 
answer to the holders of the bills of lading, and in this muiec 
lion what Atkin, L.J.. said at pp. 470, 471, in the Cap /’V« . 
110211 1*. 458, is much in point in the present case.

“The question that arises is whether under the above vuvimi 
stances the defendant can rely upon the exceptions. In my -.pin 
ion they have no application in the facts of this case. It i* ini 
material to discuss whether the true view is that the wide words 
of the exceptions ‘default’, ‘omission’, ‘breach of duty’, properly 
construed do not extend to cases where the contract ini: party 
ceases altogether to perform the contract ; or that the «•\«,et>- 
fions construed in their widest sense do not apply win i- the 
contract is not being performed at all. The principle appears 
to me to be common to all classes of contract, and is to be found 
applied in cases of marine insurance (Marine Insurant Act. 
1 906, ss. 45-48) ; carriage by sea and river (Morrison it t'a. v. 
Shaw, Savill & Album Co,, [19161 2 K.B. 783 ; Davis v. (inrntl 
(1830), 6 Ring. 716) ; by land (Mallet v. Great Eastern /•'. t’o., 
11899) 1 Q.B. 309 ; Lille y v. Doubleday, 7 Q.B.D. 510) ; ai d «on 
tracts of bailment. ‘The principle is well-known, and perliap* 
Lille if v. Doubted a y, (7 Q.B.D. 510) is the best illustratin' that 
if you undertake to do a thing in a certain way, or t<> keep a 
thing in a certain place, with certain conditions protecting it, 
and have broken the contract by not doing the thing contracted
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for in the way contracted for, or not keeping the article in the 
place in which you have contracted to keep it, you cannot rely 
on the condition* which were only intended to protect you if you 
carried out the contract in the way in which you had contracted 
to do it’; (per Scrutton, L.J., in GibauJ v. Great Eastern 7»\ Co., 
[1921] 2 K.B. 426, 435;) If the tugs on the orders of the de
fendant had cast off the tow in a storm, on a lee shore, for the 
purpose of engaging in a more profitable salvage operation, 
and the tow were in consequence damaged, could it he suggested 
that the intention of the contract was that the defendant should 
In1 protected? It is not, as was contended, a question of a repu
diation of contract which has to he accepted by the other party 
in order to give rise to a claim for breach. The tow might go 
to the bottom protesting to the last moment and claiming ful
filment of the contract and yet the defendant would, in my 
judgment, in such a case fail to he protected by his exceptions.
I am far from saying that a contractor may not make a valid 
contract, that he is not to he liable for any failure to perform his 
contract, including even wilful default ; but he must use very 
dear words to express that purpose, which 1 do not find here.

For the above reasons 1 come to the conclusion that the ex
ceptions in this case afford no defence to the claim and that 
effect must be given to the learned judge’s findings of fact, 
and judgment entered for the plaintiffs for damages to be 
assessed by the registrar and merchants.” (Also see Mallet v. 
G.EM. Co.)

It would appear to me that the conditions for exemption from 
liability, amount to this—that they are of no avail save where 
the carrier has proved (which he has not in the present case) 
that he has not been guilty of negligence. Now, the carrier in 
the present case admits at this bar that there was conversion of 
the lumber but attempts to escape liability by saying that the 
conversion was not their act but the acts of persons for whom 
they are not liable, and further, the conversion was after the con
tract was performed. Upon the facts, I cannot accede to the 
contention that there was performance of the contract, as I 
have already said, it is the case of complete frustration of con
tract. The lumber was accepted for carriage subject to bills of 
lading and the lumber has never been produced in answer to the 
hills of lading. Could there l»e any state of circumstances more 
complete to evidence non-performance of contract ? It is a clear 
vase (|1 failure of performance of carriage and negligence 
throughout. The onus in any case, was on the railway company,
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having issued the hillN of lading, to excuse itself from discliarv- 
ing its contractual obligation and that was not done. The .ippel- 
lant was entitled. being the holder of the bills of lading, t.. haw 
delivered to it the lumber covered by the bills of lading, but 
that contract was never performed by the railway company: 
in such a case it is idle to cite conditions of exemption; the 
language of Lord A1 verst one, C.J., in the Price case <«/,,./ 
meets the point “to exempt the carrier from liability t. r th* 
consequences of his negligence, there must be words that mak<- 
it clear that the parties intended that there should be i.-h an 
exemption,” and 1 fail to see that in the present case tin condi- 
tions of exemption at all excuse the railway company in it> 
frustration of the contract of carriage and failure to produce 
the lumber. Admittedly the present case is one of conversion 
and the railway company has not discharged the omis which 
rested upon it. It is futile to say that the conversion uns In
others, it is to the appellant that the respondent must ;.....mit.
its contractual obligation is not capable of being transferred to
others; the railway company as a common carrier was under the 
obligation to produce the lumber to the holders of tin hills of 
lading. In the Prim Adalbert, (19171 A.C. 586, 86 L.d. IT 
165, Lord Sumner, at p. 589, said : “The bill of ladin is the 
symliol of the goods .... Possession of the indorsed bill of lad 
ing enables the acceptor to get possession of the goo-1- on the 
ship’s arrival.”

The appellant was entitled to have the lumber delivered in 
accordance with the terms of the bills of lading held by it: 
but the railway company did not do this, nor has it legally ex 
cused itself from the contractual obligation.

In A t ilson v. !.. M.WM. C#„ [IMS] 1 K.B. lit crvttm 
L.J., at pp. 201, 202,—said: “If a carrier wishes to pn t him
self from liability for the negligence of his servants. In nist do 
it in clear and unambiguous language.”

Insofar as there is evidence in the present case—tin railway 
company re-routed the cars carrying the lumber and mad»* 
deliveries to other than the holders of the bills of lading n 
complete frustration of the contract; and it is to be noted that 
the railway company is only able to account for one ear out »f 
the five as to its final disposition, but that disposition va> not on 
the order of the appellant, and as to the other four « urs. no 
account whatever.

Upon this view of the matter, the language of timer, «L 
(1921] 3 K.B. 213, quoted by Bankes, L.J., in the A\ ca*.
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supra, seems much in point in the present case—that the goods 
arrived at their destination, but were re-routed again unauthor- 
izedlv, (and before any notice to the holders of the bills of 
lading) does not seem to me to be at all helpful to the railway 
company ; it was a negligent act—Greer, J., said, at pp. 197, 
198:—

"For myself where goods have been intentionally sent upon 
a journey not covered by the contract I have a difficulty in 
seeing it can make any difference as regards the liability of the 
railway company whether they were started on a wrong journey 
immediately after they were delivered to the company, or were 
diverted on to a wrong route after they had arrived at an inter
mediate station. It seems to me that in both cases the company 
have equally failed to perform the service in respect of which 
the limitation of liability was agreed to by the consignor.”

llankes, L.J., at p. 198, said immediately following what is 
above quoted, “with every word of that statement, I entirely 
agree. ' ’

In the NeiUon case, tupra—the Court of Appeal affirmed the 
Divisional Court, which held that as the defendants’ servant 
intentionally sent the goods to places which were in fact not 
upon the contract route, the defendants were not relieved from 
liability by the terms of the contract. In the present case there 
must follow liability as there is no compliance with the con
tractual obligation to merely bring the lumber to the point of 
destination, then re-route it and make deliveries to other than 
the holders of the bills of lading—such conduct amounts to 
wrongful conversion of the lumber and frustration of the con
tract of carriage and it is impossible upon such a state of facts 
to admit of exemption provisions from liability being invoked 
and it must follow that the railway company cannot be relieved 
from liability by the terms of the contract. I would allow the 
appeal ; and a new trial must be had to assess 4be damages 
unless the amount of damages can bt agreed upon.

Eights, J.A., agreed that the appeal should be dismissed.
Appeal dismissed.

MAJOR v. t'J\R. t o.
IHIOVILLAKD v. DOMINION KXI’RKN* t o. 
KOt’HKLKAU v. DOMINION KXVKKHH t o.

Ontario Supreme Court, Appellate Division, Meredith, C.J.O., Maclaren, 
Magee and Ferguson, JJ.A. December t7, l!fSl.
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The consignee* of liquor imported into Ontario illegally \t. uo 
remedy against the carriers for loss owing to railway wreck or - heft.

[ Taylor v. Bower» (1876), 1 (j.H.I). 291 ; Kiarlcif v. flaw*
24 Q.B.D. 742; Sctuuerman v. Seheuerman (1916), 28 D.I. R. 223, 
52 Can. 8.C.R. 625, referred to.]

Appeal from the judgment of Lennox, J., in three actions 
brought against the defendants as carriers to recover the value 
of certain cases of intoxicating liquors shipped to the respective 
plaintiffs at Windsor from Montreal and stolen or destroyed 
while in the custody of the defendants. Affirmed.

The judgments appealed from are as follows:-—(MajorV 
Cake). On the 23rd March, 1920, Law Young & Co., liquor 
dealers in Montreal, acting for and as agents of the plaintiff, 
delivered to the defendant company in that city 50 < ises o 
London Dry gin and 50 cases of Kilmarnock red label whisky, 
of the value of $3,700, for transportation by the company \ rail
way and delivery to the plaintiff at Windsor. The plaintiff's 
agents having become responsible for the payment of tin- 
freightage charges and signed a guarantee endorsed upon tin- 
bill of lading in these terms, namely, “We hereby undertake 
and declare that this shipment is of a class and shipped under 
conditions permitted by law,” the company accepted the de
livery of the said goods and agreed to carry them upon this 
condition and according to the terms of a bill of holing in a 
form approved by the Board of Railway Commissioners of 
Canada.

The goods arrived at Windsor, and the plaintiff was prepared 
to take delivery in due time, and he paid the freight up n the 
whole shipment, but the defendant company were only able to 
deliver 44 eases : 19 cases of gin and 37 cases of whisky having 
been stolen while the goods were in the custody of the company. 
The plaintiff claims to recover $2,186.61 from the company and 
interest on this sum.

There is only one question of fact to be considered, and upon 
the decision of this the liability or non liability of the • ipany.
I think, must turn. Mr. Davis, however, argues that tl plain
tiff is entitled to recover in any event, because the right of aetion, 
as he contends, is founded on tort. If Mr. Davis had framed tin- 
statement of claim, and if the solicitor upon the record Imd not 
been so intimately connected with the preliminary stages of this 
and the Roehcleau and Drouillard actions, which followed the 
trial of this action, the argument would be more plausible, but it 
would still not lie convincing. In the statement of claim it is 
said: “The plaintiff is a gentleman .... and the defendant is a 
common carrier.” This is all right as to lioth as far a- it govs.
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but it is relevant to add to the plai: ♦iflf’s description “and ex 
hotel keeper/* for the plaintiff’s contention is a bona fide im
portation, for home consumption, in conformity with the written 
undertaking and declaration of the plaintiff’s agents; and the 
single issue presented by the defence is, whether or not the 
plaintiff had at the date in question really severed his connec
tion with the liquor traffic, and only imported for his own per
sonal needs, seeing—and there are many other cogent circum
stances as well—that the plaintiff, being charged with illicit 
total sales, in close succession, of about 180 cases of liquor, in
cluding the 100 eases in question, and, summoned to attend the 
police court on the 14th May, informed the inspector that he 
had soli! out his entire stock, and repeated this in court, and on 
Ids own confession was fined $1,000 with costs. There is no 
evidence as to whether the plaintiff voluntarily retired or was 
forced out by the Ontario Temperance Act, 1916, eh. 50. At the 
trial the plaint iff claimed to be “a bottle a day man,” or a little 
better some days. Having already provided for his own comfort 
by an investment of $3,700, he immediately, and without waiting 
to know whether the company would recoup him for the loss of 
56 eases, ordered in 60 cases more, a total outlay of say $6,000 
with about 20 cases still unaccounted for. It is a lot of money to 
apply personally, and the plaintiff looked anything but a wreck 
nr debauchee—he appeared to be a shrewd, alert, healthy, well- 
preserved, well-dressed and well groomed business man—a typi
cal landlord of the class who, ministering to the demands of all 
and sundry his patrons, leaves them to do the drinking. With 
the evidence of mere novices all about him making money in 
large sums and with little exertion, I am afraiad that the lure 
of the old habit of ministering to the wants of others rather than 
his own became too strong for the plaintiff to resist, and, with 
modifications necessitated by legislation, he reverted to the most 
lucrative branch of his old calling, under the name in the plead
ings mentioned, and that the stolen liquor was purchased and 
imported for the purpose and with the intention of re-selling it. 
Mr. Davis asks me to conclude that he “lied like a gentleman” 
on the occasion of the police court investigation, but there is 
only one combination of circumstances that furnishes quasi
recognition of this character of excuse—immunity from financial 
sacrifice is not within the purview of “the code of honour”— 
and, even if I altogether ignore the police court incident, it does 
not go far in clearing away the imputation of a deliberate in
tention to evade the law. I cannot accept the plaintiff’s evidence 
as given at the trial. I find that the 100 cases of liquor in ques
tion were purchased outside and imported into this Province for
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the purpose of sale and with the intention of disposing of ii mi. 
trary to law. I find that the signed declaration of the plaii tiff'* 
agents was untrue to the knowledge of the plaintiff, ami that 
the company accepted and acted upon it as a condition <•' tin* 
contract and in the lielief of its truth. Assuming, hut sen ni%lv 
doubting, and certainly without deciding, that the phi miff 
might have framed his action and closed his case without 1 «irt- 
ing to the x|»ecial contract entered into lietwecn the parti- tin* 
argument is to no purpose, for the plaintiff declared upon the 
special contract and put it in as proof of his case. The t t mu- 
action was clearly contrary to public policy—the policy of l oth 
the Province and Dominion—as declared by statute, ami thv 
Court cannot assist the plaintiff in such case.

There will be judgment dismissing the action with cost>
(Dkoviu.akd Cake). This is the second action, in the order 

of trial, in the liquor series which I tried at Sandwich. Hack 
case is, of course, to lie determined upon its own facts, however 
strong the family resemblance may Is*. It happened that Mr. 
Lafferty, the solicitor in three of them, was induced to lend his 
assistance in all of them, I think, in the initial stages of thv 
trouble, although his identity was not disclosed by the - nw 
pondence until the claims were about ripe for action, ami it U 
unfortunate, I think, that he dabbled in these matters in wax 
to necessitate his liecouiing a witness, and occasioning tin need 
of a good deal of evidence by way of explanation. It happ- tied 
that this plaintiff, the plaintiff in numlier three (ami p<»sih|v 
Mr. Major, 1 do not know), resided in the neight>ourhoo«l of the 
river, a locality adapted to carrying on an allieit traffic, that in 
both instances sickness in the family was the cause of thv 
changed purpose leadit-g to the sudden disposal of the hous- lmld 
stores, ami that in both an anxious purchaser accident»ll.v ar
rived immediately the decision to sell was arrived at. It hap
pened that these two plaintiffs, old friends and neighbours, werv 
upon the same mission in Montreal at the same time, ami it hap
pened that, for alleged reasons to lie referred to, neither would 
allow the company to make good the loss by a subsequent de
livery.

The plaintiff has a family and makes a precarious living as a 
butcher and farmer. 1 say precarious liecause, taking Ins own 
statements, his gains ranged from $400 to $4,000 a veut He 
did not say that the $4,000 a year came more than once, nul I 
am satisfied that his verbal account of profits, of which lie pro
duced no record, was greatly exaggerated. He says VJ'Ji' waa a 
bad year, but nevertheless he purchased 80 cases, principally 
gin, for his own use. He repudiated the idea of a heavy daily
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consumption, but friends would frequently come in of an even
ing. and the social gathering would consume 5 or 6 bottles upon 
each occasion. I think he intimated that this would occur about
once a week.

He did not say that they paid for what they got or con
tributed ratably, but no man in the position of the plaintiff, 
and with a family to provide for and with a conscience, would 
dream of furnishing this weekly revel without some equivalent.
I do not think the meetings occurred, but it is the reason put 
forward by a light drinker for his large requirements. Ilis 
outlay was $2,650 exclusive of express charges ami the expense 
of his journey to Montreal, practically the accumulations of his 
lifetime, if, in fact, it was his own money. There is no object 
in reviewing the evidence. I cannot believe that any head of a 
family would lie so insensible to the claims of his wife and 
children as to squander his and their resources in this reckless 
way. He admits the sale, but says this was not his intention 
at the time he bought it. The story is very simple: part of the 
shipment was lost or destroyed in a wreck caused by a collision. 
1 quite agree that, if the purchase was an honest one and within 
the law, the railway company were the servants of the defendant 
company, and the latter are responsible for the manifest negli- 
genee of their agents and servants. F. T. J unies Co. v. Dominion 
Exprru Co. (1907), 13 O.L.R. 211.

The residue was delivered to the plaintiff in May, 1920. and 
the vigilance of the police and their frequent inspection of the 
premises prevented the possibility of a sale until Octolier. Hav
ing found everything all right in the meantime, and some of the 
officials having left Windsor, the police supervision relaxed in 
the month of October. Just then, as the plaintiff’s story is, he 
became ill, the doctor warned his wife of the risk incurred by 
the plaintiff if he drank at all, a family consultation followed, 
it was decided to sell out, an inquiring l>ootlegger happened 
along almost at once, and the stock was sold at a large net profit 
even after the payment of the usual tine. The wife was not 
called, the doctor was not called, the banker was not called, and 
the absence of none of them was accounted for. The plaintiff’s 
story throughout was one peculiarly calling for corroboration, 
and. if true, corrolioration was easy.

I find that the liquor in question was purchased and im- 
ported into Ontario in violation of the laws of the Province and 
the I tom in ion and for the purpose and with the intention of 
selling it.

The frame of the action and character of proof was the same 
as in the Major case and 1 need not repeat what I said there. In
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such case the Court leaves the wrongdoer where it finds 1,
The action will he dismissed with costs.
(Rocheleau Cask). There is a difference iu detail of «• .nr*, 

but in general outline the character of the purchase an.I im- 
portât ion is substantially the same as in the Major and brou
illard actions, tried at the same court and just decided. To Mr. 
Davis’s contention that, although the plaintiff might fail > an 
action ex contractu and still have a right to da nages as i'.»r a 
tort committed by the company as common carriers, the answer 
is, as in the action just referred to, the action is brought for 
breach of contract, a special written contract entered inn. !«•- 
tween the parties in a form duly approved by the Hoard of 
Railway Commissioners for Canada; the plaintiff rested h «jim* 

upon proof of this contract, and could not have made a prima 
facie ease without it; and, if it turns out to la* a fact tint tin- 
transaction on the plaintiff’s side was illegal, he cannot i \.-r.

The plaintiff is a market gardener, owning and cultivating 
acres of land, which, by reason of a speculative im mi In-,
or holding prices, in the iieighliourhood. lie says i i 
$30,000. He called no evidence of value, and, being in tl sub
division area or locality somewhere round about Sandwi-li, it
would not lie surprising if, put upon the market, .......mid not
realise 30 per cent, of the value he deposed to. He spoke al>o 
having two mortgages of a total face value of $5,000, l.m gave 
no particulars. If they represent balance of consideration money 
upon sales of subdivision lands, made during a boom period, ami 
they may he for anything that appears, I would not like to 
hazard an opinion as to what they are actually worth. In ad 
ditiou to all this, he says that in the spring of 1920 I had 
$4,500 in cash, the proceeds of years of accumulation. nr 
hanked, and of those years of earnings he says he appi , .ited 
$4,065 to the purchase of 135 cases of liquor in Montreal r hi» 
own use.

Part of it was destroyed in a collision for which n com
pany is responsible in damages, if not relieved by i im.ii «.f 
illegality. Seventy cases were saved from the wreck I de
livered to the plaintiff. Of these he did in fact sell 65, f< i which 
he was fined, and. after paying everything, he came out with a 
profit and 5 cases for his own use. In this ease tin illegwl 
illness of the wife and her objection to the smell is said to la
the reason for the plaintiff’s change of mind.

The question for decision is, was this liquor purcha i and 
brought into Ontario with the intention of selling it. or ti most 
of it, as the plaintiff in fact did ? I am satisfied that that was 
the plaintiff’s purpose and intention.
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The action will be dismissed with vosts.
F. IK Dari#, K.C., for appellants.
John I). Spence, for respondents.
Fkkovnon, J.A.:—In each of these actions the plaintiff ap

peals from a judgment of Lennox, J., dismissing the action.
The three actions were tried together, and the three appeals 

were argued together. The claims arise out of shipments of 
liquor by the plaintiffs into Ontario and the loss of part of the 
liquor by the defendants. Each plaintiff purchased liquor in 
Montreal from dealers there, paid for it, and instructed the 
liquor dealers to ship the liquor each had purchased to their 
several places of residence in Ontario; the liquor dealers de
livered the liquor to the carriers for transportation. In the 
Major ease the liquor was delivered to the railway company, and 
they issued their usual bill of lading, which consists of a receipt 
for the liquor and a contract to carry it.

In the other two cases the liquor was delivered to the Do
minion Express Company, and express receipts were given 
therefor. Embodied in each receipt is a contract to carry to 
destination named.

The defences to the action are:—
(1 ) That the goods were lost or destroyed without negligence.
(2) Illegality in the making and purpose of the contracts, in 

that each of the plaintiffs sent and imported the liquor into 
Ontario for the purpose of sale, contrary to the laws of Ontario; 
that sending and importation for such purpose is prohibited by 
Act of the Parliament of Canada, intituled “An Act in Aid of 
Provincial Legislation prohibiting or restricting the Sale or Use 
of Intoxicating Liquors," 1916, being eh. 19 of 6 & 7 Geo. V. 
That Act makes (sec. 1) it an offence for “any person .... by 
himself, his clerk, servant or agent .... (to) send, ship, take, 
bring or carry or cause to Ik* sent," etc., “into any Province 
.... intoxicating liquor, knowing or intending that such in
toxicating liquor will or shall lie thereafter dealt with in viola
tion of the laws of the Province into which such intoxicating 
liquor is sent," etc

(3) That at the time the liquor was stolen or destroyed, it 
wa> liable to confiscation, and therefore the plaintiffs suffered no
loss.

Part of the liquor shipped under the railway contract was 
stolen from the railway yards in Windsor, and part of the 
liquor that was shipped by Dominion express was destroyed in a 
head-on railway collision. Counsel for the defendants did not 
urge that the defendants had in any of the eases given sufficien 
evidence to relieve them from liability under legal and valid
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contracts of liailment and carriage, hut ill each raw com. drd 
that the liquor was shipped into Ontario eontrary to tie law, 
and for hiat reason the eontraets were illegal and void, or that 
the plaintiffs could not rely on the acknowledgment of re pu 
or contracts to carry contrary to law, as foundation for • li.-ir 
respective claims.

The learned trial Judge found as a fact that each .. ihc 
plaintiffs sent and imported his liquors into Ontario I... the 
purpose of sale, contrary to the Ontario Temperance Act .nul 
I am unahle to say that these findings are not justified I the 
evidence.

It ap|>ears well established that, “if money ia paiil or gissl» 
delivered for an illegal purpow, the person who had so paid the 
money or delivered the goods may recover them Iwrk Indore the 
illegal purpose is carried out ; but if he waits till the illegal pur 
pow is carried out, or if he weks to enforce the illegal traii«r. 
tion, in neither case can he maintain an action; the law will not 
allow that to he done;’’ Hellish, L.J., in Taylor v. H son 
(1876), 1 Q.B.D. 291, 300.

The first part of the foregoing proposition has lieen ques
tioned: see Knirlry v. Thomson (MM), 24 Q.B.D. 742; Inn the 
latter part of it has never been questioned; see 8ekturrm:in v. 
Scheurrman (1916), 28 D.L.R. 223, 52 Can. 8.C.R. 625

The principle is: “No court will lend its aid to a man who 
hounds his cause of aetioh upon an immoral or an illegal art:" 
Lord Mansfield in Holman v. Johnson (1775), 1 Cowp. 311. !i- 
E.R. 1120; see also Armstrong v. Toler (1826), 11 Wheat, 
(U.8.8.C.) 258. In Holman v. Johnson, Lord Mansfield nattai 
the law as follows (p. 343)

“The objection, that a contract is immoral or illegal i- le. 
tween plaintiff and defendant, sounds at all times very ill in 
the mouth of the defendant. It is not for his sake, however. that 
the objection is ever allowed; hut it is founded in general prin
ciples of policy, which the defendant has the advantage ' con
trary to the real justitce, as between him and the plait.'ill by 
accident, if I may so say. The principle of public policy < this: 
ti dolo malo non oritur actio. No court will lend its aid to a 
man who founds his cause of action upon an immoral ..r an 
illegal act. If. from the plaintiff's own stating or other. the 
cause of action appear» to ariw ex turpi causâ, or the tr. ...gren- 
sion of a positive law of this country, there the court say - lie liai 
no right to he assisted. It is upon that ground the conn goea: 
not for the sake of the defendant, hut hecauw they will net lead 
their aid to such a plaintiff.’’

The law does not deprive the owner of Ilia title to lit. guodi
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or moneys because he has parted with the possession thereof for 
an illegal purpose, hut the Courts will neither enforce a contract 
made for an illegal purpose, nor aid him who has parted with the 
possession of his goods for an illegal purpose if that purpose has 
liven aeeomplished, and. to establish his title or right to posses
sion. lie requires any aid from the illegal transaction. See Taylor 
v. Havers, supra; Farmers* Mart Limited v. Milne, f 1915] A.C. 
106; and Leake on Contracts, 5th ed. pp. 552-4; Smith’s Leading 
Cases, 12th ed., vol. 1, p. 454.

The appeals appear to turn on whether or not the facts of 
these eases bring them within these well-established rules of law 
or practice.

The production of the bills of lading and receipts cast on 
the defendants the onus of proving or excusing delivery : they, 
to the satisfaction of the trial Judge, established that these goods 
were imported into Ontario for sale, contrary to the laws of 
Ontario, and that the contracts of carriage were each made for 
the purpose and with the intent of sending the goods into 
Ontario contrary to the prohibitions contained in the Act of 
the Parliament of Canada 6 & 7 Geo. V.. 191(>, eh. 19 from which 
it seems to follow that the contract to carry, if not void, is, at 
least, unenforceable.

Counsel for the appellants argued that, even if the contracts 
to carry are void or arc not enforceable, yet that the bill of 
lading and the express receipts are instruments two-fold in their 
character, that is, they are firstly acknowledgments of the receipt 
of the goods, and secondly they are contracts to transport and 
deliver; that causes of action arose out of the acknowledgments 
of receipt, separate, distinct, and different from the causes of 
action that arose out of or were imposed by the contract to 
carry: that the receipt of the goods was legal, and it was only 
the contract to carry into Ontario that was prohibited or illegal ; 
that proof of the delivery of the goods was in itself sufficient to 
call upon the defendants to account for the goods as bailees; that, 
as bailees seeking to account for goods destroyed or lost while 
in their possession, the defendants must shew circumstances 
negativing negligence; Filipps v. New ('laride/e Hotel Limited 
11905', 22 Times L.R. 49; Williams v. Curzon Syndicate 
Limded (1919), 35 Times L.R. 475; and that the defendants do 
not contend that they have established loss without negligence.

These contentions bring me to a consideration of the follow
ing questions: Is it the law or the policy of the law that, if the 
shipper, at the time of depositing the goods and making the con
tract of shipment, deposits and contracts with the intent and 
purpose of importing the liquor into another Province for a
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purpose prohibited by law, the whole contract is rendered void, 
and that none of the duties and obligations which the law im- 
poses on a carrier in respect of the care and redelivery of the 
goods are enforceable, or is the policy and effect of the law such 
as to make void or unenforceable only that term or obligation 
of the contract which provides for illegal carriage into a 
Province to which importation is prohibited?

The statutes relied upon by the defendants do not declare 
that such contracts shall be void : the defendants’ bills of lading 
have been made evidence of title and negotiable instruments the 
transfer of which carries the title to the goods ; in the hands of 
the plaintiffs at Montreal, or while the goods were in Montreal: 
these documents might have been used to transfer the goods to 
innocent purchasers, who might have shipped the goods into 
Ontario for legal purposes ; and I do not think it is the policy 
of the law to render these negotiable commercial documents ab
solutely void if it be shewn that one party to them entered into 
the contract and received them for an illegal purpose, but in the 
hands of an innocent transferee, a bill of lading obtained under 
such circumstances might be the foundation of an enforceable 
claim ; in other words, I think the law only avoids the contract in 
so far as it is necessary to prevent being done that which the law 
prohibits.

That illegality in the making of a contract is not always 
enough to void the whole contract or to require the Court to 
refuse its aid for the enforcement of any provision of the con
tract ; and that the Court will look at and consider the policy 
of the law in granting or refusing aid to a plaintiff suing on such 
a contract, and will only refuse its aid to enforce a part of the 
contract, which is contrary to the express provisions and policy 
of the law, was, I think, the view taken by the Supreme Court 
of the United States in Merchants’ Cotton Press and Storage Co. 
v. Insurance Co. of Sorth America (1894), 151 U.S. 368. There 
the shipper and the railway company entered into a contract for 
the shipment of goods at a rate which, the Court assumed for 
the purpose of decision, the plaintiff knew contravened the pro
visions of the statutes of the United States prohibiting carriage 
at a rate other than that established by the Inter-State Com
merce Hoard. The goods were destroyed, and in the action the 
defendants sought to set up the illegality of the transaction us a 
defence to their liability under the contract ; but the Court was 
of opinion that the contract of carriage was not prohibited, but 
only that part of the contract which provided for an illegal rate ; 
so in the cases at bar it may be argued that the undertaking in
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the hill of lading to carry into Ontario does not render void and 
unenforceable the implied agreement to care for and redeliver.

It may be further argued that sec. 1 of the Dominion Act, 
pi >viding for confiscation, and sec. 70 of the Ontario Temper
ance Act, providing for seizure and confiscation of the goods and 
prosecution of the owner for keeping for sale, recognise that 
the illegal shipper is the owner and the custodian of the goods; 
and that, as, under the Dominion Act relied upon by the de
fendants, confiscation can only follow a third offence, and 
under the Ontario Act confiscation can only follow seizure and 
legal inquisition, it cannot be the intent and purpose of the 
law to relieve the defendants from the great and onerous obliga
tion which the common law imposes upon carriers or bailees of 
goods, but only from the obligation to carry them contrary to 
law: Kerrixon v. Cole (1807), 8 East 231, 103 E.R. 330.

These arguments make in the plaintiffs’ favour, but I do not 
think they go far enough, for it seems that, even if we limit the 
rule so as to make void or unenforceable only that part of the 
contract which the law prohibits, yet that the obligations which 
arise out of the receipt must, in the circumstances of these cases, 
he found to arise out of an illegal or prohibited delivery and 
receipt.

The Dominion Act provides that he who “sends” contrary 
to the Act shall be guilty ; and, in my view, the delivery to be sent 
was part of the sending that was subsequently carried into effect 
in direct violation of the law—the delivery was made with the 
intent and purpose that the law should be violated, and, even 
if the receipt and contract to carry were not absolutely void, and 
might be made the foundation of a claim by an innocent trans
feree of the bills, yet the plaintiffs cannot make receipts ob
tained and contracts entered into by them with the intent and 
purpose that the law should be violated, the foundation of their 
claims, at least not where the illegal purpose has been accom
plished.

The defendants did not set up this defence for the purpose of 
protecting the public, and, in my view, they are not entitled to 
much credit for setting it up. If I could find a way to deprive 
the defendants of any advantage from such a plea 1 would do 
so, but I am unable to find that the plaaintiffs have proven con
tracts or causes of action other than such as are contained in or 
arise out of the transactions evidenced by the bill of lading and 
receipts, and the defendants have established that the deposits 
and contracts evidenced by these bills were made and entered 
into with the intent and purpose that the law should be violated, 
and that such illegal intent and purpose was in each case ae-
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complished, and therefore that the claim of each of the plaintiffs 
is based upon an illegal and prohibited act or transaction and 
cannot be supported without reference thereto or aid ihere
from, and the authorities I have cited, as well as those collected, 
reviewed, and considered in Broom’s Common Law, 9th ed„ pp. 
346 to 352, and Smith’s Leading Cases, 12th ed., vol. 1, np. 417 
and 449, make it clear that it is the duty of the Court to refime 
to aid these plaintiffs.

I am, for these reasons, of the opinion that the appeal must 
be dismissed with costs.

The result I have arrived at renders it unnecessary for me to 
consider the question of damage, but I incline to the view that 
up to seizure under sec. 70 of the Ontario Temperance Act the 
plaintiffs might have changed their intent to sell contrary to the 
Act, and in these cases we could not say that at the time the 
losses occurred the time for repentance and change of intent had 
arrived, been passed, and lost.

Meredith, C.J.O., and Maclarex, J.A., agreed with Fer
guson, J.A.

Magee, J.A., dissented.
Appeals dismissed with costs.

LEHX * FINK INC. v. BEIKR8DORF * CO.
(Annotated)

Exchequer Court of Canada, Audctte, J. July 12, 1922.
Trademark (Sill—12)—Assignment — License — Sale by American 

ALIEN PROPERTY CUSTODIAN—EFFECT OF SALK ON CANADIAN 
TRADE MARK.

Petitioners claimed the ownership of the trademark •‘Pebeco" 
under certain agreements with the German firm P. Beiersdorf & 
Co. (the predecessor in title of the objecting party) made, respec
tively, in July and September. 1909, and February, 1919, and having 
relation to the business of selling tooth paste bearing the name or 
mark of “Pebeco" in the United States and Canada. Subsequently 
to the execution of the said agreements, namely, in 1909, the gen
eral trade mark "Pebeco" was registered in Canada by the said 
P. Beiersdorf & Co. In 1911, P. Beiersdorf & Co. obtained a speci
fic trade mark in Canada for the word "Pebeco" as applied to 
tooth paste. In their applications for both the general and specific 
marks P. Beiersdorf & Co. swore that the trade mark “Pebeco" be
longed to them. After the United States had entered into the war 
with Germany in 1917, the alien property custodian in the United 
States, under the provisions of the Act of Congress known as the 
Trading with the Enemy Act, seized the American trade mark and 
sold it to the petitioners in the United States, together with the 
rights of P. Beiersdorf & Co. under the said agreements.

Held, that inasmuch as the said agreements amounted to nothing 
more than licenses to sell the goods bearing the trade mark of 
P.B. & Co. in the United States and Canada that the petition 
should be dismissed.
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2. That the American alien property custodian could not sell Can.
or dispose of the property of German and Canadian citizens in -----
Canada, or any rights subsisting between them there. All he could Ex- Ct.
sell or dispose of was the American trade mark and property of -----
German and American citizens in the United States or any rights „Le,int® 
subsisting between such citizens in that country. Fink, Inc.

[Rey v. Lecovturier 27 R.P.C. 268, in the House of Lords Lccou- v' 
turier v. Rey, [1910] A.C. 262, followed. See Annotations 65 D.L.R. Beieesdob? 
85, 66 D.L.R. 9.] * Co-

Action to expunge from the Register of Trade marks in Can- Au<leMc» J- 
ada the word “Pebeco” as registered in the name of P.B. & Co. 
and to have same registered in petitioner’s own name as a speci
fic trade mark to be used in connection with the manufacture 
and sale of tooth paste. Trade mark registered in Canada May 
18, 1020, by Lelin & Fink Inc. ordered to be expunged.

The facts of the case are fully set out in the reasons for judg
ment.

Wallace Nesbitt, K.C., and A. W. Langmuir, for petitioner.
R. S. Smart, for objecting party.
Ardette, J. The petitioners seek, by the present action, 

to expunge, from the register of trade mark of the Dominion 
of Canada, the word 4‘Pebeco”, as registered in the name of 
P. Beiersdorf & Co. and to have the same registered in their 
own name as a specific trade mark to be used in connection with 
the manufacture and sale of tooth paste.

For the proper understanding of the controversy between the 
parties, it becomes necessary to set out here in full the admis
sions made by both parties at the opening of the case. These 
admissions read as follows, namely :

“The following admissions are made by the parties solely 
for the purposes of the trial of this action and without prejudice 
to the right of either party to contradict the same in any other 
action or proceeding whatsoever :

1. The allegations contained in paras. 1 and 2 of the petition.
2. The allegations contained in paras. 1, 2 and 3 of the state

ment of objection and counterclaim filed by P. Beiersdorf & Co.,
G.m.b.H.

3. That the trade mark ‘‘Pebeco” in question in this action 
was one registered in Canada in the year 1907, as a trade mark 
in the name of P. Beiersdorf & Co., the predecessor in title of 
the objecting party, and was used in Canada by P. Beiersdorf 
& Co. in connection with the sale of tooth paste prior to the 
dates of the execution of the contracts of 1909 hereinafter re
ferred to.

4. That in the year 1903 an agreement was entered into be-
23—67 d.l.r.
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tween the petitioner’s predecessors. Lehn & Fink, Inc., and P. 
Beiersdorf & Co., and such contract may be proved by II.. pro
duction of a copy thereof as agreed upon by the partie*..

5. That Lehn & Fink, Inc., and P. Beiersdorf & Co. forth
with entered upon performance of and carried out the tenus of 
the said agreement of 1903, and continued in performance of 
the terms thereof until such time as said agreement of 1903 
was rendered inoperative and supplanted by the agreements of 
1909 hereinafter referred to.

6. That in the year 1909 further contracts were entend into 
between the petitioner’s predecessors, Lehn & Fink, Inc., .•.ml 1\ 
Beiersdorf & Co. in regard to the manufacture and sale of 
“Pebeeo” tooth paste and the use of the trade mark “Pelieco'' 
as follows, and such contracts may be proved by product ion of 
copies thereof as agreed upon between the parties :

(a) Contract executed by Beiersdorf at Hamburg. June 28, 
1909, and by Lehn & Fink, Inc. in New York, July 12, 1909.

(b) Contract executed by Beiersdorf in Hamburg. Septem
ber 9, 1909, and by Lehn & Fink, Inc. in New York, October 1, 
1909.

7. That following execution of the said contract of ]!)":•. per
formance of the same was thereafter carried out by the parties 
thereto without breach. In the year 1917, the United States of 
America entered the Great War and, consequently, enacted the 
trading with the Enemy Act and Lehn & Fink, Inc., under the 
provisions of that Act, applied for and received a license from 
the Federal Trade Commission of the United States of America 
and used the said trade mark “Pebeeo.” Subsequently to such 
licence, the alien property custodian purported to seize certain 
property and transfer the same as set out in para. 8 hereof.

8. The alien property custodian of the United States purpor
ted to seize and transfer certain property of P. Beiersdorf k 
C’o. as set out in an assignment from the said alien property 
custodian to Lehn & Fink, Inc., the petitioners, dated May 13, 
1919, and such assignment may be proved by the production of 
the instruments purported to be signed by the said alien pro
perty custodian, w ithout proof of seizure, it being open to the 
objecting party to contend that such seizure and assignment did 
not in fact or law cover the Canadian trade mark and business.

9. The petitioner paid the sum of $1,000,000 for the assign
ment from the alien property custodian referred to in para. 8 
hereto, which said sum is held by such alien property custodian 
or the Government of the United States of America.
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10. That a Treaty of Peace has been entered into between the 
United States of America and Germany, and for the text thereof 
both sides may refer to printed copies thereof as commonly 
available without any necessity for proving the same.

11. That the Treaty of Peace between Germany and the 
United States referred to now forms part of the law of Ham
burg.

1*2. That certain labels to be agreed upon between the parties, 
including labels and literature already filed in Court, are labels 
used by the petitioner in connection with the marketing of the 
‘Pebeco’ tooth paste in Canada and the United States under the 
terms of the said contracts of 1903 and 1909.

13. That part of the ‘ Pebeco ’ tooth paste supplied to the 
Canadian market after the year 1909 was made by P. Beiersdorf 
& Co. of Hamburg, and shipped by them to Canada upon the 
order and request of Lelin & Fink, Inc., the petitioner. The 
orders for such tooth paste being taken by Lehn & Fink, Inc., 
and the tooth paste shipped by P. Beiersdorf & Co. to the Cana
dian purchasers or the sub-agents of the petitioner, Lehn & Fink, 
Inc.

14. That an armistice came into effect between Germany, 
Great Britain, Canada and the United States and other powers 
at war with Germany on November 11, 1918.

15. That subject to the general application of any general 
law or enactment or treaty, the Government of the Dominion 
of Canada has not at any time or in any way interfered with 
the respective rights as the case may be of the parties hereto in 
and to the Canadian trade mark ‘ Pebeco ’ and the goodwill in 
connection therewith ; nor has the Canadian Government at any 
time made any seizures of such trade mark and goodwill.

All of the foregoing admissions are made subject to the right 
of either party to object to the facts admitted being offered in 
evidence in this case on the ground of irrelevance.

The parties agree that either party may with the permission 
of the Court make such amendments in the pleadings herein as 
delivered as may be necessary and agreed upon to set forth the 
coûtent ions of the parties."

The petitioners’ claim rests upon the contract of July 12,1909, 
the contract with respect to the Canadian Territory of Septem
ber 19, 1909, and the amending or “altering” contract of 
February 9, 1919, which changes the July 12, contract. All 
these contracts are filed as ex. 3. Furthermore the petitioners 
also rest their claim upon the seizure made in the United States
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by the alien property custodian and the assignment made by him 
to the petitioners and which is filed as ex. 4.

I have read over the agreements contained in ex. 3 and find 
in them nothing but an agreement in the nature of a licence. In 
fact it is a license whereby the German owners of the trade mark 
‘Pebeco’ impose the obligation upon the American licensee's to 
pay royalties and to comply with a number of terms and con
ditions for the preservation and maintenance of their estimated 
high grade of the goods protected by their trade mark and in 
consideration thereof they, correspondingly, assume the obliga
tion to extend or give the American people the right to si ll in 
the United States and in Canada, the goods bearing the object
ing party’s trade mark. Both parties have the right to termin
ate this agreement on January 1, of any year by giving :i 
months’ notice. A service of such notice, however, shall not be 
admissible earlier than from January 1, 1935. The agreement 
further provides that should one of the parties violate one of 
its essential conditions, the other party may withdraw from the 
agreement.

The agreements in no way can be termed a sale of the trade 
mark. There is not a single clause or enactment in the agree
ments whereby the ownership of either the trade mark in the 
United States or in Canada is dealt with or mentioned. The 
ownership of these trade marks did not change or pass under 
these agreements.

The only mention of Canada and the only part of these 
agreements dealing with Canada is limited to the few words of 
the agreement of September 19, 1909, which states that the pre
vious agreement “between Chemische Fabrik P. Beiersdorf & 
Co., in Hamburg and the firm Lehn & Fink in New York, dated 
the 12|22 1909, is supplemented by the undersigned as follows:—

“The territory fcuvered by this agreement is being extended to 
include Canada. All provisions in force with regard to the 
United States of America shall also apply to Canada."

This habendum and last clause contained in this short agree
ment means nothing more than that Lehn & Fink can sell as 
well in the United States as in Canada, but in no wise ean it 
be contended that it carries with it the transfer of the owner
ship of the trade mark “Pebeco” in Canada.

Paragraph 3 of the admissions wrongly states “that the trade 
mark ‘Pebeco’ was registered in Canada in the year 1907, " as it 
appears by exs. 7 and 7a that the general trade mark “Pebeco" 
was registered in Canada on November 11, 1909, and the specific
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trade mark “Pebeco” to be applied to the sale of tooth paste, 
and which “consists of a panel upon which appears the word 
‘Pebeco’ accompanied by the words*tooth paste’ and No. 650, 
with an ornamental border line at the right and an ornamental 
border line and the words ‘the registered trade mark Pebeco 
protects against imitations’, at the left”—was registered in 
Canada on August 8, 1911.

It, therefore, appears that the agreements relied upon by the 
petitioners for claiming the ownership of the trade mark bear 
respectively date of July, 1909, and September, 1909, whereas 
the word ‘ ‘ Pebeco ’ ’ wras registered in Canada only subsequently 
to these dates, before the war, by the German firm P. Beiersdorf 
& Co. of Hamburg, Germany, who were the owners thereof, an 
indispensable condition to the right for such registration. The 
specific trade mark was registered even as late as 1911. On 
both occasions,—being after the date of these two agreements,— 
P. Beiersdorf & Co. swore that the trade marks belonged to 
them and it was as owners alone that they had the right to 
register. This idea of ownership on behalf of the petitioners 
seems to have originated only recently perhaps only since the 
war, following the rights they acquired in the United States 
under the American law which avoided the German trade marks 
during the war,—a state of law which did not, however, obtain 
in Canada.

I, therefore, find that the ownership of the two Canadian 
trade marks,—or any one of them—in no way passed under 
these agreements, which amount to nothing more than a licence 
with its usual terms and conditions, the most cogent proof for 
this finding.

Coming now to the consideration of the sale made, in the 
United States, by the alien property custodian acting under the 
provisions of the Act of Congress known as the Trading with 
the Enemy Act approved of on October 6, 1917, it will be seen, 
by reference to ex. 4, that he seized the American trade mark 
and sold the same to the petitioners.

By the habendum clause of such sale the alien property cus
todian sold to the petitioners the following property, to wit :

“That certain trade mark registered in the United States 
Patent Office and identified as follows:—

Can.
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‘Trade Mark No. Date of Registration Title 
61078 April 2, 1907, Pebeco for tooth paste’

and also, the business of the firm of P. Beiersdorf & Co. in the 
United States appurtenant to the said trade mark, and all the
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Can‘ rights, interests, and benefits created in favor of or eonf -red 
Ex. ct. upon said enemy, the firm of P. Beiorsdorf & Co., by a c min
----- agreement dated June 28, 1909, and July 12, 1909, In ,.,.n

Fi*k”i*c. sai<1 ene™y an'* Lehn & Fink, of New York, and by any and all 
». agreements between said enemy and Lehn & Fink, mod i lying 

Beicrsdobf said agreement ; and also, all the rights created and existing in
___ " favor of or conferred upon said enemy in and to any royalty

Audette, j. or sum or sums of money accrued or accruing under the terms 
of any of said agreements ; and also, all claims and demands 
conferred upon said enemy against said Lehn & Fink, and every 
right, title and interest with respect thereto, etc. ’ ’

From the seizure and sale, it will obviously appear that no 
one, at that time, conceived the idea that the above mentioned 
agreements had conveyed the ownership even of the American 
trade mark, since after seizure, it was sold to the very people 
who now claim that such trade marks had passed to them under 
such agreements. The matter is too clear. And if the American 
trade mark did not pass under these agreements, it cannot he 
reasonably contended that the Canadian trade marks passed 
thereunder.

That sale was furthermore made “subject to the rights of 
Lehn & Fink under the agreements or licenses.” How can the 
petitioners now contend that these agreements or licenses con
veyed the ownership of the trade mark, when they willingly 
paid for this American trade mark a very large sum of money f 
Mentioning it is answering it.

I must, therefore, further find that in the sale made by the 
American alien property custodian the Canadian trade marks 
did not pass.

Indeed, inasmuch as within each State nothing is recognized 
as law except that which the supreme authority in that State 
has enacted and is able to enforce, it follows that the American 
Court could not proprio vigore cancel or dispose of the Cana
dian trade marks.

Lord Macnaghten, in Bey v. Lecouturier 27 R.P.C. 268 at 276, 
[1910] A.C. 262, the famous Chartneuse case, said: “To me it 
seems perfectly plain that by the very nature of things a law 
of a foreign country, and a sale by a foreign Court under that 
law, cannot affect property not within the reach of the foreign 
law, or the jurisdiction of the foreign Court charged with its 
administration.” And in the same ease, at p. 280 per Lord 
Loreburn, L.C.; “but this property—for property it is—which 
has come in question in this appeal is property situated in Eng-

3
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land, and must, therefore, be regulated and disposed of in 
accordance with the law of England.”

The alien property eustodian in the Vnited States eould not 
Fell righta existing between German and Canadian citizens. All 
he could sell was the American trade mark and the rights con 
veycd to American citizens and existing in the United States 
under the above mentioned working agreements or licences— 
which obviously admit the ownership of the trade mark to be in 
Beiersdorf & Co.—as licensee under these agreements. The 
petitioners, as licensees, are estopped from attacking the owner
ship of the trade marks. Trade marks in Canada belonging to 
alien enemies during the war remained in statu quo and no law 
was enacted depriving them of such property.

I. therefore, find that the Canadian trade marks did not pass 
under the sale by the alien property eustodian and that the same 
remain in the ownership of those who first registered them in 
Canada.

Having said so much, I may add there were a number of 
incidental questions raised at liar upon which, in the view I 
take of the case, it becomes unnecessary to pass. If they were 
not wholly based upon a hypothetical view of the facts of the 
case, they were certainly extraneous to the real issue between 
the parties, namely, whether the petitioners are the true owners 
of the Canadian marks. That is the salient fact to which 
the Court has directed its consideration and made its finding 
adverse to the claim of the petitioners.

Therefore, there will be judgment ordering the rectification 
of the Canadian register, by expunging the trade mark 
“1'cbeco," registered on May 18, 1920, by Lehn & Fink, Inc, 
in register No. 113, folio 26506 and to restore and register on 
said Canadian register the general trade mark ‘T’ebeeo” regis
tered on November 11, 1909, by 1*. Beiersdorf & Co., in reg. 58, 
folio 14181, and also the specific trade mark “Pebeco” to be 
applied to tooth paste, registered on August 8, 1911, by P. 
Beiersdorf & Co. in register No. 56, folio 16135. The action is 
dismissed with costs to the objecting party.

Action dismissed.
ANNOTATION.

Trademakk—Ownership of by different parties in different
MARKETS.

By KrssEL S. Smart, B.A., M.E., of the Ottawa Bar.
A trade mark being used to distinguish the goods of one trader 

from auother in the market, it may reasonably be supposed that
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Annotation there is a necessary relation between the trade mark rigli and 
the market, and that, in different markets, ownership the 
trade mark may belong to different parties.

In 28 Am. & Eng. Encyclopa'dia of Law p. 390, para. ! it is 
said: “A particular word or mark may at the same tin: lie a 
valid trade mark in one country and not in others, or it may lie 
the trade mark of one person in one country and of a different 
person in another country."

The Chartreuse case, Reij v. Lecouturier, supra, referred to in 
the judgment, is possibly the most instructive of the eases in 
this line.

The Order of Carthusian Monks situated at La Grande ( liar, 
treusc, had for years made and sold liqueurs under marks nr 
labels the most important feature of which was the phrase 
‘‘Fabriquée a La Grande Chartreuse,” the liqueur heme that 
commonly known as “Chartreuse." In 1901 the property of 
the congregation of the Grande Chartreuse, including trade 
marks, became by judgments of the French Courts vested in the 
defendant. The question whether the foreign, including the 
British, trade marks were so vested was expressly left undivided 
in France. The comptroller, on application, transferred the 
British marks from Father Rey, a trustee of the Carthusian 
Order, to the defendants, who manufactured liqueurs ns suc
cessors to the monks at their distillery and introduced and sold 
them in England under the old labels and in the old bottles. 
The monks manufactured the liqueur in Spain and a Spanish 
company sold it on their behalf.

The monks and the Spanish company brought an action 
against the liquidator and his assigns, to restrain them from 
using the word “Chartreuse" so as to pass off their liqueurs 
as being those manufactured by the plaintiffs. It was held 
by Joyce, J., at the trial (see judgment of Joyce, J., 25 R.P.C. 
274) that there was no passing off by the defendants. The 
plaintiffs appealed, and the judgment was reversed by the Court 
of Appeal (1907), 25 R.P.C. 265, and its judgment was con
curred in by the House of Lords, [1910] A.C. 262, 27 R.P.C. 
268, the holding being that the word had acquired a secondary 
meaning, so that the use of it by others than the monks would 
necessarily deceive, and also that the monks were entitled to the 
English trade marks.

A motion by the personal representative of C. M. Key, in 
whose name the British trade marks of the business carried on 
by the monks had stood, asking that the comptroller might he
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directed to expunge the entries of the name of the French Annotation 
liquidator from the register in respect of these marks, was order
ed to come on together with the action. This motion was dis
missed with costs by Joyce, J., but on appeal, the register was 
ordered to be rectified as asked.

Lord Alvcrstone, L.C.J., said in delivering his opinion in the 
Court of Appeal, 25 R.P.C. 265, at 284-285:

“I now come to the substantial question in the case, and I 
think it may be stated in this way: Had ‘Chartreuse’ in the 
year 1903, acquired in England in the liqueur market a second
ary meaning! And if it had acquired a secondary meaning, 
who was entitled to the benefit of the liqueur protected by that 
secondary meaning? And then, have the proceedings in France 
deprived the people, who would be entitled to that benefit, of 
the right still to possess it ?

Everyone would not state the questions in exactly the same 
way, but that is how they occur to my mind. After listening 
most carefully to Sir Robert Finlay’s most just and proper 
criticism of the evidence, I have not the slightest doubt that 
for a great many years before 1901 the word ‘Chartreuse’ or 
‘Grande Chartreuse’ had acquired in the English liqueur mar
ket the secondary meaning that it was a liqueur manufactured 
by the monks of the monastery .... It seems to me that what 
anybody would have understood it to mean would have been 
the liqueur manufactured by the monks of the monastery of La 
Grande Chartreuse. ’ ’

Buckley, L.J., said at p. 291 :
“It seems to me that the monks have a business in connection 

with which they can enjoy, if they are entitled to it, the trade 
marks, and these various labels which are on the register, and 
in respect of which Lccouturier has put his name on the register.
They are carrying on a business in connection with which they 
are entitled to enjoy those trade marks, if those trade marks 
arc theirs. Now are they theirs ? In my opinion, they are .. .”

Kennedy, L.J., said at p. 292 :
“In fact, the product of their industry had acquired a com

mercial character by the designation of ‘Chartreuse,’ and that 
designation meant to the public an article manufactured by the 
monks according to the process which they used, and there it is, 
it seems to me, with great respect to the learned Judge below, 
that he has taken a view which, upon the evidence, appears 
untenable. ’ ’

Continuing, the Lord Justice said at p. 29J :
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Annotation “I Spain cannot follow the learned Judge below on the . vi- 
dence before un when he said : 'There was nothing further from 
the contemplation of either party than that their ‘Chartreuse’ 
should be passed off as the product of the other, or be purch.iM-d 
as or for the other.’ If by that is meant that M. Leeouliniir 
was not seeking to say that what he was selling in this country 
had been manufactured at Tarragona, no doubt that is perfectly 
true, but if it means that he did not mean that he was not con
templating, or rather those who represent him were not con
templating, that what was going on the English market sic uld 
be bought as being the product which had acquired the commer
cial designation of ‘Chartreuse,’ that is a thing which was manu
factured by Carthusian monks, and manufactured according to 
their process, I am at variance entirely upon the question of 
fact. It seems to me plain that what the defendants desired to 
impress upon the public was—‘You are getting the thing which 
the Carthusian monks manufactured by their process'; and it 
would have been perfectly useless to state the fact, ‘We are tint 
using the process, we are not using that which is manufactured 
by Carthusian monks, but we have bought the locality in which 
the articles v are produced before ; we have bought the buildings, 
and, so far as we could, the plant and the business in France, 
whatever that may mean, which we must admit does not include 
the process, and does not include those who manufactured it lie- 
fore and whose hands produced the article.’ If that be so, it 
seems to me that we have to deal with a case in which it is shut
ting one’s eyes to the facts not to see that what is being done is 
a representation that the thing which is being put upon tin- 
market is something which it is not, and that there is an injury 
of which the plaintiffs have a right to complain, as they have 
continued to make, though in a different place of business in 
which they manufacture, the article which they manufactured 
before, and which is represented by the defendants untruly to 
be manufactured by them.”

The defendants appealed to the House of Lords, where the 
case is reported under the name “Lecouturier v. Rey, in 1191(1 j 
A.C. 262 and under the name of Rey v. Lecouturier, 27 R.P.C. 
268.

The House of Lords held that the decision of the Court of 
Appeal was right and that the appeal must be dismissed with 
costs.

In Canada, while some cases have been decided upon the as
sumption that trade mark rights must be based upon use in
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Canada, there are few, if any, cases directly laying this down Annotation 
as a proposition of law.

Spilling v. Ryall (1903), 8 Can. Ex. 195, concerned the regis
tration of a trade mark consisting of a vignette of King Edward 
VII. with the British Coat of Arms and the words “Our King” 
and “Edward Seventh,” which was held to be a good trade 
mark in Canada, although it appeared that Mcebs & Co., cigar 
manufacturers of Detroit, had adopted a similar trade mark in 
the Vnited States. The Court held that Moebs & Co. were not 
before the Court, and their rights were not involved in the case.
It also appeared that the mark could not have been registered 
in England.

In Imperial Tobacco Co. v. Duffy, 11918] A.C. 181, 35 R.P.C,
12. there was a registration by plaintiff of a trade mark in New
foundland which mark had been previously registered by the 
defendants in the United States. The defendants sought to ex
tend their business to Newfoundland, but were restrained ; the 
Privy Council holding the Newfoundland registration valid, 
notwithstanding the prior registration in the United States.

So also in Kaiserbrauerei Beck & Co. v. Baltz Brewing Co.
(189.)), 71 Fed. 695; and Baltz Brewing Co. v. Kaiserbrauerei 
Beck & Co. (1896), 74 Fed. 222. The word “Kaiser” as applied 
to beer was held to be a good trade mark in the United States, 
although the complainant, a German corporation, had no right 
in the word “Kaiser” as a trade mark, and could acquire none 
in Germany.

In Avenarius v. Kornely (1909), 139 XVis. 247, one of the 
questions was whether a German citizen had the right to protect 
the word “ Carbolineum ” applied to paint as a trade mark in 
the United States, it being found as a fact by the Court, (sec
p. 281 ) :

“That the word ‘Carbolineum’ was first used in Germany, 
and under the then existing laws of that country, it was not and 
could not become a trade mark, and the plaintiff could not pre
vent competitors from using said word as a designation for 
their similar products.”

And Kerwin, J., said, at p. 269
“Whether he could have registered it in foreign countries 

under their laws as a trade name is not material. Our Courts 
are not bound by any foreign rule, judicial or otherwise, as to 
the precise essentials of a trade mark. The question is whether 
plaintiff’s claim is in harmony with the law, written and un
written, of this country. Nor do our Courts decide what trade
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Annotation marks exist or do not exist in foreign countries. The question 
is whether the plaintiff was entitled to have his trade name re- 
corded here. Vacuum Oil Co, v. Eagle Oil Co. (1903), 122 Fed. 
105 ; Hohncr v. Gratz (1892), 50 Fed. 369 ; The Appolon (ls->4), 
9 Wheat. 362; De Brimont v. Penniman (1873), 10 Bhitehf. 
436; Browne, Trade Marks, ss. 50, 51.”

And the Court held that the name was properly registered 
and could be protected in the United States.

The rule stated in the iiCarholineum,> case just cited, 13!) Wis. 
247, that the question of the right to a trade mark is to he de
termined by the law of the place of registration, was likewise 
laid down in Pinto v. Bad man (1891), 8 R.P.C. 181, at 191, Fry, 
L.J., said:—

“But then we come to this last point, which is the question, 
whether or no the plaintiffs have shewn that at the time of the 
registration they had a right to the exclusive use of the trade 
mark in this country? Now, I observe in the first place that 
that is a question of English law, because this is a registration 
of a trade mark in England, and the exclusive right asserted is 
the exclusive right to use in England. Therefore, it is obviously 
a question of English law.”

On the same point in Cellular Clothing v. Maxton, [1899] 
A.C. 326 at 342, Lord Shand said :—

“On the facts of this case I entirely agree with the Lord 
Ordinary: I think his Lordship is sound in the view he takes 
that this has to be tried as a question affecting the trade in 
Scotland, and even if it had been proved that in England the 
word ‘cellular’ had acquired the secondary signification claimed, 
still, if it were not proved that in Scotland the same significa
tion was attached to it by the trade and the public, 1 should 
say the decision ought to be different from what it might per
haps be in England.”

In a recent case from the Exchequer Court of Canada, Jones 
v. Horton (Annotated) (1922), 65 D.L.R. 33, Audette, J., said, 
at p. 40:—

“It is unnecessary to give any opinion upon what as yet is a 
moot question as to whether—taking into consideration that 
Canada and the United States are adjoining and neighbouring 
countries—a Canadian citizen would have the right, with im
punity, to appropriate an American registered trade mark ex
tensively used in the United States for many years and register 
it as his own in Canada ; and, furthermore, whether the Ameri
can owner having for a long period neglected to register in
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Canada, did not lose, by such laches, his right to so register.”
There are certain decisions of the late Mr. Lowe, Deputy 

Minister of Agriculture, to the effect that the applicant for a 
trade mark in Canada must be the proprietor the world over. 
Bush Manufacturing Co. v. Hanson (1888), 2 Can. Ex. 557; 
Groff v. Snow Drift Baking Powder Co. (1889), 2 Can. Ex. 568. 
These cases have not been followed in any subsequent cases in 
Canada, but, on the other hand, they have not been overruled.

In an early case, Smith v. Fair (1887), 14 O.R. 729, Proud- 
foot, J., took the opposite view, and supported it by citation of 
the English authority Berliner, Oesellschaff Tivoli, v. Knight, 
[1888] W.X. 70.

Cassels, J., in Re Vulcan Trade-Mark (1914), 22 D.L.R. 214, 
15 Can. Ex. 265, affirmed (1915), 24 D.L.R. 621, 51 Can. S.C.R. 
411, referred to the preceding cases on the point without ex
pressing any definite opinion thereon.

PULLAN ▼. SPEIZMAN.
Ontario Supreme Court, Appellate Division, Meredith, C.J.O., Maclaren, 

Magee and Ferguson, JJ.A. December 27, 1021.
Sale ($ IB—5)—Of goods—Contract to purchase goods—Instructions 

for shipment—Delay owing to embargo—Fire—Property in
GOODS—BerUIIX OF DEPOSIT.

Goods sold under a contract by description arc not appropriated to 
the contract unless with the consent of the buyer and according to his 
instructions, and the property in them does not pass.

[Schmidt v. Wilson 4' Canham (1920), 47 O.L.R. 194, affirmed (1920, 
55 D.L.R. 516, 48 O.L.R. 257; Colley v. Overseas Exporters, [1921] 
3 K.B. 302, referred to.]

Tiie following statement of the facts is taken from the judg
ment of Meredith, C.J.O.—

This is an appeal by the defendant from the judgment of the 
County Court of the County of York, Denton, Co.C.J., dated 
the 7th March, 1921, which was directed to be entered after the 
trial before him sitting without a jury on that day.

The action is brought to recover $300 paid by the respondent 
(the plaintiff) to the appellant on account of the price of 21,000 
pounds of sisal ropes sold to him by the appellant, and the 
claim to recover is based upon the contention that the con
tract for sale was cancelled in the exercise of the right which the 
respondent was given by the contract to cancel it in the event 
which happened ; and the appellant counterclaims for the balance 
of the price of the sisal and some other articles: $13.30 for 38 
pounds of merchant tailor clips at 35 cents per pound, and 
$81.50 for 2,330 pounds of sisal string at 3Vfc cents per pound. 
The respondent admits that he owes for the clips, but says that
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the price was 32 cents per pound, and he also admits his in- 
debtedness for the sisal string as claimed.

The learned trial Judge gave effect to the claim of the res
pondent, and allowed him, in addition to the $300, $43.72. which 
he said the appellant admitted he owed to the respondent, and 
from these two sums he deducted $76.23, which he said the 
respondent admitted, leaving a balance in favour of the i .-.pon
dent of $267.49, for which he gave him judgment with costs.

In passing it may be pointed out that the amount admitted by 
the respondent was not $76.23, but $93.66, made up of the 38 
pounds of clips at 32 cents per pound—$12.16—and $81 .âo for 
the sisal string.

The facts arc not seriously in dispute. The contract is 
evidenced by an order signed by the respondent dated the 25th 
March, 1920. It is on a printed form, and the subject of the order 
is “approximately 2,100 lbs. new sisal rope, similar to sample 
submitted,” and the price is $3.70 per “hhd.M It provides that 
“E Pullan will furnish A. Speizman with shipping instructions 
next week;” and that payment is to be made “30 days dft. from 
day of shipment. Mr. Speizman will be responsible for quantity 
and quality of goods.”

There is a further provision in these words: “We reserve 
the right to cancel all or part of this order if the material 
is not shipped within the time specified.”

This order wras accepted in writing by the appellant.
On the following day, the respondent wrote to the appellant 

the following letter:—
“Confirming our conversation to-day, regarding shipping 

instructions for the sisal rope we purchased from you, please 
ship same to

“E. Pullan, Willow Avenue Station, Hoboken, New Jersey.
“This is to be shipped viâ C.P.R. and West Shore Railroad 

delivery. Kindly ship this stock as a car-load, providing that 
there is more than 20,000 lbs. If there is less than 20,000 lbs., 
ship it as a less car-load shipment. It is understood of course 
that you will attend to the necessary export entries and consular 
invoice.

“Kindly follow the above instructions exactly as given to 
you, and if there is anything you do not understand, please let 
us know immediately. Please send us the signed bill of lading 
and invoice as soon as you make the shipment.

“Yours very truly, E. Pullan.”
The sisal which the appellant agreed to sell was purchased 

by him from John Julius Block, in whose possession it was in 
Kingston, and it was arranged between them that Block should
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attend to the shipment of it. There was at the time the contract 
was made a railway embargo which prevented the shipment 
being made to Hoboken, or, as I understand it, to any point in 
the Eastern United States. Block applied to the agent of the 
Canadian Pacific Railway Company at Kingston for a car for 
Hoboken, and the agent, by mistake, not knowing of the embargo 
or forgetting that it existed, placed a ear at the disposal of 
Block, who loaded into it the sisal. In a very short time the mis
take was discovered, and Block was told that the ear could not 
go to Hoboken, and it was then unloaded, and the sisal was taken 
hack to Block’s premises, where it was subsequently destroyed 
by an accidental fire. It appeared in evidence that the embargo 
was “lifted” on the 4th May following, and was not put on 
again until the 14th of that month.

Christopher C. Robinson, for appellant.
J. Singer, for respondent.
The judgment of the Court was read by
Meredith, C.J.O. (after setting out the facts as above)

The evidence establishes clearly, I think, that Block was anxious 
to carry out the respondent’s shipping instructions, and made 
reasonable endeavours to do so ; and there is, I think, much force 
in his statement that, although the embargo was off during the 
period mentioned, it was difficult, if not practically impossible, 
owing to the mass of commodities required to be shipped that 
had accumulated while the embargo was on, to get a car for 
the shipment of the sisal to Hoboken.

It is equally clear, I think, that the appellant was anxious 
to get delivery, and the whole difficulty as to the shipment to 
Hoboken arose from conditions over which neither the appellant 
nor the respondent had control ; and the case, therefore, falls 
to be determined according to the strict rights of the parties.

The learned trial Judge seems to have thought that the 
duty of providing a car to receive the shipment'of the sisal 
rested upon the appellant. I do not so think, but am of opinion 
that, the contract being for a sale free on hoard, that duty rested 
on the respondent—that is, under such a contract the duty 
rested on the respondent to provide an effective means of con
veyance to the point to which he desired that the sisal should he 
•hipped; that is settled law: II. O. Brandt &• Co. v. II. X. Morris 
d- Co., Limited, [1917] 2 K.B. 784, 795, 798.

In that case the contract was for the sale and purchase of 
aniline oil, f.o.b. Manchester. When the contract was made, 
there was no prohibition against the export of such oil, but the 
prohibition was subsequently imposed unless a license was ob
tained, and what was held was that it was the duty of the buyers
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to provide an effective ship, i.e., a ship which could legally carry 
the goods, and that it was then that the seller’s duty to put 
the goods on the ship arose.

In the ease at bar, the respondent did not provide an “ef
fective” car, and the duty of the appellant to load the good* 
did not arise ; but, as I have said, under a mistake as to the 
possibility of that car being “routed” to Hoboken, the sis;il was 
loaded into a Canadian Pacific Railway car, and, when it was 
found that it could not go to Hoboken, as I have said, the sisal 
was unloaded and placed in Block’s warehouse.

It was argued by counsel for the appellant that the putting 
of the goods into the car, notwithstanding the mistake, was an 
appropriation of them to the contract sufficient to pass the 
property in them to the respondent.

It is undoubtedly the law that where there is a contract for 
the sale of unascertained or future goods by description, and 
goods of that description and in a deliverable state are uncon
ditionally appropriated to the contract by the seller with the 
assent of the buyer, the property in the goods then passes to the 
buyer, and that the assent may be express or implied and may 
be given either before or after the appropriation is made.

It is a proper conclusion from the conduct of the parties 
that, if the sisal had been loaded upon a car routed for Hoboken, 
that would have been an appropriation by the appellant with 
the assent of the respondent sufficient to effect the passing of 
the property in the sisal to the respondent, for his assent would 
properly be implied. But can the assent be implied where the 
sisal was not loaded upon a car routed for Hoboken but upon 
a car that was not destined for that point? I think not. My 
view is that it was only when the sisal was loaded upon a car 
routed for Hoboken that the assent to the appropriation would 
be implied. I am inclined to think also that the shipment was 
not complete until the bill of lading of the railway company 
had been obtained and it was available to the respondent.

It follows front this that the appellant is not entitled to 
recover the purchase-price, but his remedy is for the recovery 
of damages for the breach of the contract owing to the respond
ent’s failure to provide a car in which the sisal could be shipped, 
if the failure to do that constituted a breach of the contract, 
and the measure of his damages would be the difference between 
the contract price and the market value of the sisal at the time 
the breach occurred. The case is further complicated by the 
fact that the sisal has been destroyed by fire. If at the time the 
fire occurred there had not been the breach by the respondent 
of the contract, I do not see how the respondent can be made
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liable for any damages or why he should not recover the amount 
of the payment he had made on account of the purchase-price. 
The fire occurred on the 20th June, and from the time the con
tract was made until that day at least the embargo was on except 
for the few days in May during which, as I have mentioned, 
it was off. This embargo affected shipments to Hoboken viâ 
the West Shore Railroad, but there was no embargo on shipments 
via the New York Central Railway, except between the 2nd 
and 20th April and the 12th June and 2nd July. I think that 
the respondent was entitled to have the sisal shipped to Hoboken 
via the Canadian Pacific and West Shore Railways, and that he 
was not bound to accept shipment by any other route.

It is manifest from the testimony of Block that in his view, 
up to the time of the fire, there was no reasonable opportunity 
for the respondent to provide a car that would be billed to 
Hoboken viâ the two railways over which it was to be carried 
to its destination. In that view Block was, I think, right, and 
it can hardly lie in the mouth of the appellant to assert the 
contrary, in the face of the testimony of Block, who was put 
forward by him to shew* that that was the case.

It follows that, there having been no default by the respond
ent in providing the car up to the time of the fire, and, as I 
have said, the property not having passed to the respondent, lie 
was not liable to pay for the sisal and is entitled to the return 
of the money he had paid on account of the purchase-price. 
See also Colley v. Overseas Exporters, (1921] 3 K.B. 302; 
Schmidt v. Wilson (1920), 47 O.L.R. 194, per Logie, J., at p. 
200, affirmed (1920), 55 D.L.R. 516, 48 O.L.R. 257.

For these reasons, I would affirm the judgment, with the 
variations I have suggested, viz., that the amount awarded to 
the respondent be reduced by $27.43, and I would direct that 
the costs of the appeal be paid by the appellant.

Appeal dismissed.

BREWERS & BOTTLERS SUPPLY Co. v. YORKTON DIS
TRIBUTING Co.

Saskatcheioan Court of Appeal, Haultain, C.J.8., Lamont, Turgcon and 
McKay, JJ.A. June 29, 1922.

Appeal (§VIIL—470)—Sai.r of goods—Findings of fact by trial judge 
—Interference with by Appellate Court—Misapprehension 
of facts by trial Judge—Variation of judgment.

In so far as the findings of a trial Judge are based upon con
clusions of fact, drawn from contradictory evidence, they will 
not be interfered with by an Appellate Court, but where the Court 
is convinced that the trial Judge has given judgment upon a 
misapprehension of the facts, the Court will vary the judgment 
in regard to these particulars.
24—67 d.l.r.
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Appeal by defendants from the trial judgment in an action 
to recover the purchase price of certain goods sold by the plain
tiff to the defendants. Judgment varied.

P. M. Anderson, K.C., and W. B. O'Rcgon, for appellant*.
P. II. Gordon, for respondent.
The judgment of the Court was delivered by
Tvroeon, J.A.:—The matters to be disposed of in Hi is case 

arc entirely questions of fact. On or about April 15, 10*J<*. the 
defendant purchased the goods in question from the plaint iff*. 
These goods consist of 10 wooden tanks, one filler, 2 filter*, one 
pump, one labeler and one corking machine; all these gnod* 
being intended for use in the preparing and bottling of llipior. 
The two filters Mere supplied, it is admitted, on the under
standing that the defendants might keep one of them, only, un
less they required both in their business. One of the m< Iters 
of the defendant company notified one Daly, a represi .itive 
of the company, at Yorkton, on or about May 10, 1920. that 
the defendants did not intend to keep any of the goods m 
account of their dissatisfaction with the goods supplie»I. The 
defendants contended at the trial that the transaction Iwtwwn 
the parties constituted an entire contract for the pureli;i>v ami 
installation of a bottling plant. The trial Judge has found, 
upon conflicting evidence, that such Mas not the ca.se. 1ml that 
each of these articles Mas sold separately and specifically under 
conditions which bound the plaintiffs in each case to supply an 
article reasonably tit for the purposes intended, within the mean
ing of the Sale of Goods Act (U.S.S. 1920, eh. 197, see. 1«! 
(!) ). lie found that the filler did not comply with the condi
tion imposed by the Act, and allowed the defendants tin- full 
amount of its purchase price, on condition that they deliver it 
up to the plaintiffs at Yorkton. He found that the filters, pump, 
corking machine and tanks complied with the contract, and gave 
judgment in favour of the plaintiffs for their purchase-price 
Insofar as his findings in these matters are based upon con
clusions of fact drawn from contradictory evidence, tluy ought 
not to be interfered with, llut, in regard to the filters, l am 
convinced, from a consideration of the evidence, that the trial 
Judge has pronounced himself upon a misapprehension of the 
facts. 1 think the evidence to be found on pp. 178 and 179 of 
the appeal book makes it clear that only one of these filters was 
used by the defendants or intended to be kept by them.

Then as to the filter which was used by the defendants, there 
seems to be no dispute at all that it Mas delivered in an in-
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complete state, and that the defendants had to expend upon 
it the sum of $101.65 in order to put it in proper condition.

I think that the judgment should he varied in these partic
ulars. and that, in addition to the filler which the trial Judge 
has ordered to be delivered to the plaintiffs at Yorkton in re
duel ion of the plaintiffs’ claim, the defendants should be entitled 
to return the filter which they state was never used, and, upon 
their returning this filter at Yorkton unused and in the same 
condition as it was delivered to them, its purchase price ($375.) 
should be deducted from the judgment. A further deduction 
should be made of the amount of $101.65 above referred to.

I have had some hesitation in arriving at a conclusion on the 
subject of the tanks. I think the evidence on this point is unsatis
factory and that some more definite cause might have been 
found for the discoloration of the liquor, which no doubt took 
place. The defendants merely shew, on the one hand, that they 
poured the liquor into the tanks and allowed it to stand there 
for some time and that it came out greatly discoloured. The 
plaintiffs, on the other hand, prove that the tanks were made of 
red-wood, and that alcohol does not become discoloured when 
allowed to lie in a container with chips of red-wood. It has 
been suggested, I think on the argument, that this discoloura
tion may have been due to the quality of the water which was 
used to soak into the tanks and to distend them before the liquor 
was poured in, but there is no evidence on the point. I do 
not think, however, under the circumstances that the mere fact 
of the discolouration of the liquor, without more, is evidence 
of the unfitness of the tanks, if the tanks were found to be 
leaky or of the wrong capacity, these facts would speak for 
themselves and the defendants would not have to shew anything 
more. But, the soundness and capacity of the tanks not being 
in dispute, I think, in view of the evidence of the witness Bonz, 
that it was incumbent upon the defendants to go further than 
they did to satisfy their allegation of unfitness.

This action was brought for the recovery of $3,370, the full 
purchase price of all the articles. The trial Judge found in 
favour of the appellants on the issue concerning the tiller and 
allowed them $650 on account of this item, ordering judgment to 
be entered against them for the balance, $2,720, with the costs 
of the action. They appealed from this judgment, and upon 
the argument the respondents applied for and obtained leave 
to cross-appeal against the trial Judge’s finding regarding the 
filler. On the evidence, this cross-appeal should, 1 think, be 
disallowed.
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In the result, the respondents fail on the cross-appeal, md 

while the appellants do not succeed generally on the appeal, 
they do succeed, according to my finding, in having the judg
ment against them reduced by the sum of $476.65. In llic* 
circumstances, I think that the appellants should haw their 
costs of appeal, but that the costs in the Court below should 
stand as ordered by the trial Judge.

IIavltain, C.J.S.;—As each party has been successful on a 
substantial point in this appeal I do not think that the appel- 
lants should have any costs of appeal. Otherwise, I concur 
in the judgment of my brother Turgeon.

Judgment varied.

BEX v. TAYLOB.
Ontario Supreme Court, Appellate Division, Meredith, C.J.O., Madam, 

Magee, llodgins and Ferguson, JJ.A. December S7, 11)21. 
Cbiminal law ($110—70)—Assault by two men on a third—Death

RESULTING—CHARGE OF MURDER AGAINST ONE—ASSAI IT AGAINST 
THE OTHER—CASE RESERVED IN LATTER INSTANCE—JUDGMENT OP 
Appellate Division.

A conviction for assault is no bar to a prosecution for murder or 
manslaughter subsequently, and the Crown officers may in their discre
tion prosecute for the lesser offence.

[liegina v. Morris (1807), L.R. 1 C.C.R. 00; Begina v. Friel (1891), 
17 Cox C.C. 325; Begina v. Miles (1890), 24 Q.B.D. 423, referred to.)

The following statement of the facts is taken from the judg
ment of Hodgins, J.A. ;—Reserved case submitted by Snider, 
County Court Judge, sitting as Chairman of the General Sessions 
of the Peace in and for the County of Wentworth.

The question reserved is stated as follows:—
“I held that where an assault has been committed resulting 

in death no charge other than murder or manslaughter will lie 
against the accused, and 1 accordingly withdrew the case from 
the jury and traversed the same to the next Sessions iu order 
to submit this case to the Court, accepting bail for the prisoner 
in the meantime.”

“Was I right in so holding?”
The accused was being tried before the learned Chairman 

and a jury on a bill of indictment charging him with having 
unlawfully assaulted Harry Byrnes, thereby causing him actual 
bodily harm, contrary to the provisions of sec. 295 of the 
Criminal Code.

The facts as stated in the case by the learned trial Judge 
are as follows:—

“The evidence disclosed that at the Hamilton Winter Assizes, 
1921, an indictment was preferred before the grand jury charg-
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ing the prisoner and one Louis La Chappelle with the murder of Ont. 
the said Harry Byrnes, and the grand jury were instructed that Al,,7“p;v
they might return a true bill either for murder or manslaughter; _! '
the grand jury brought in ‘no bill’ against the prisoner Edward Rex
Taylor and a ‘true bill’ against the prisoner Louis La Chappelle. Ta*]o
The Crown counsel, with the consent of the presiding Judge, ___
then preferred the indictment against this prisoner which came Hodrina. j.a. 
before me in this ease, upon which the grand jury brought in 
a‘tree bill,’ which was traversed to this Court.

“The evidence disclosed that the deceased Harry Byrnes and 
the prisoner and Louis La Chappelle had an altercation in the 
street ; there was evidence on the part of the Crown that the 
prisoner struck the deceased on his head with some instrument, 
the blow bringing the deceased to his knees; almost immediately, 
and before the deceased had regained his feet, La Chappelle 
struck the deceased several blows on his head with another in
strument; the skull was crushed by blows from the effects of 
which he died within a few hours thereafter, but the medical 
witness who performed an autopsy on the body of the deceased 
was unable to distinguish the injury caused by the blow struck 
by the prisoner from the injuries caused by the blows struck 
by La Chapelle, or to say what effect the blow struck by the 
prisoner had.”

Edward Bayly, K.C., for the Attorney-General for Ontario,
C. IV. Hell, K.C., for the prisoner.
Hodqins, J.A. (after stating the facts as above) It is quite 

open on the evidence, as stated in the case, to assume that the 
grand jury, when the indictment for murder was before them, 
arrived at the conclusion that the blow struck by the accused 
did not cause or contribute to the death, but that it was La 
Chappelle’s assault which really killed Byrnes, and that in con
sequence they could, and did, ignore the bill.

The present indictment is for the assault committed on 
Byrnes before La Chappelle struck him, which undoubtedly did 
cause actual bodily harm.

I think the procedure adopted by the learned County Court 
Judge, sitting in the General Sessions, was not that which lie 
was entitled to take.

The provisions of the Criminal Code regarding a reserved 
case (secs. 1014 to 1018) clearly indicate that the trial is not 
to be retarded or interfered with by the granting or the refusing 
of a stated case ; indeed, they provide in imperative terms that 
after a question is reserved “the trial shall proceed as in other 
cases" (see. 1014 (4)). To stop the trial, discharge the jury, 
and traverse the case to the next Sessions, and at the same time
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to reserve a case to this Court, was, in my judgment, to adopt 
a practice wholly at variance with the Code. It would open the 
door for stating cases upon'the admission or rejection of evid
ence, etc., during a criminal trial and also for adjourning the 
trial till the reserved case had been decided. This, after the 
accused has been given in charge, is improper. The jury must 

Hodgins, j.a. either be discharged or the trial must go on. If the former 
course is adopted, it puts an end to the trial, and so there is no 
proceeding during which a case can be reserved. Besides this, 
if we should answer upon the question before us that the in
dictment was proper, how can this Court exercise the powers 
given by sec. 1018 and what power has the Judge to admit to 
bail under sec. 1014 (5) pending the hearing of the case?

If the evidence upon an indictment for a crime indicates 
that the accused is guilty of a greater crime, then I conceive 
that it is the right of the trial Judge to discharge the jury and 
direct a new indictment to be preferred, or, if that is beyond bis 
jurisdiction, to remand the accused into custody until the Crown 
has decided what course shall be taken. The trial Judge can, 
however, proceed with the trial, leaving it to the accused to 
plead autrefois convict or autrefois acquit to any new indict
ment, or he may reserve a case while the accused is still on 
trial. Any of these courses is dictated by justice—both to the 
Crown and the accused. The last-mentioned one is that pre
ferred by Denman, J., in Regina v. Tancock (1876), 18 Cox ( 
217. The prisoner was tried for the manslaughter of A., found 
guilty and sentenced. Shortly after his trial, the coroner's jury 
returned an inquisition for wilful murder upon the same facts. 
At the next assizes the prisoner was arraigned upon such in
quisition, when he pleaded autrefois convict. The facts of 
identity of the prisoner and deceased were given in evidence, 
and Denman, J., said, at p. 219:—

"If I thought, on the depositions, that this was a case in 
which there had been an act committed which was probably 
murder, and which the jury would probably so think. I should 
reserve the point for the Court for Crown Cases Reserved and 
try the prisoner for murder; but, after carefully reading the 
depositions and consulting with the Lord Chief Baron, my 
opinion is very strong indeed that to expect a verdict of murder 
would be idle; and if there were one, I should have to report 
against the conviction. That being so, the prisoner would then 
practically be tried again on the same facts for the same offence, 
which is abhorrent to the law of England. I shall therefore 
rule to the jury that I think this plea proved, and that they 
ought to find the issue in favour of the prisoner.”
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The difficulty of allowing the course taken by the learned 
trial Judge to be followed instead of that of disposing of the 
case before him, leaving it to the accused, if subsequently in
dicted, to plead autrefois convict or acquit, is well put by Lord 
Denman, C.J., in Regina v. Button (1848), 3 Cox C.C. 229: 
it was there decided that “upon an indictment for misdemeanour 
it is no ground for an acquittal that the evidence necessary 
to prove the misdemeanour also shews that it is part of a felony, 
and that the felony has been completed. Tims upon an indict
ment for a conspiracy to commit larceny, and charging that in 
pursuance of that conspiracy the larceny had been committed, 
the defendant is not entitled to an acquittal, though the evidence 
proves that lie was guilty of felony, the conspiracy proved mak
ing him an accessory before the fact to the crime of larceny.”

In discussing the case during the argument, Lord Denman 
asks (p. 232) :—

“If indicted for a conspiracy, is the defendant to purge 
himself by committing a felony?” Counsel answers: “That 
must he contended if the conspiracy in this instance is to be 
held to be merged.” Lord Denman asks: “What would be 
the form of application to prevent the conviction? Is it a matter 
for the jury who are empanelled to decide aye or no whether a 
particular offence has been committed, that another offence of a 
higher nature has been committed?”

In giving judgment, lie said, after discussing the cases upon 
the subject (p. 240) :—

“It was further urged for the defendants, that, unless this 
defence was sustained, they might be twice punished for the 
same offence. But this is not so ; the two offences being different 
in the eye of the law. If, however, a prosecution for a larceny 
should occur after a conviction for a conspiracy, it would be the 
duty of the Court to apportion the sentence for the felony with 
reference to such former conviction. If the position contended 
for by the defendants was true, its application would be subject 
to much uncertainty; for it is not within the province of the 
Judge, in general, to decide on the credibility of the witnesses, 
or the weight of the facts tending to prove a felony; but ac
cording to the present contention, the duty of acquitting, on 
his own opinion, is cast upon him ; and this conclusion of fact, 
in which probably the jury would not have concurred, is to 
be subject to no review. Also, if he should be satisfied that a 
felony is proved, and should direct an acquittal of the mis
demeanour, it is obviously uncertain whether the same evidence 
would be given upon a prosecution for felony, or would be 
satisfactory to the jury, or would be left without answer. The
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felony may be pretended to cxtinguisli the misdemeanour, and 
then may be shewn to be but a false pretence; and entire 
impunity has sometimes been obtained, by varying the descrip
tion of the offence according to the prisoner’s interest; ami lie 
has been liberated on both charges solely because he was guilty 
upon both. Upon this review, we are of opinion that this eon- 
viction for a misdemeanour ought to be sustained, although the 
evidence proving it proved also that it was part of a felony, 
and that such felony had lieen completed.”

The same view has been taken in this Province. In Regina 
v. Duly (1894), 25 O.R. 362, a prisoner indicted and tried fur 
the offence of having seduced a girl under 16 was held to have 
been properly convicted of such offence, although the evidence 
given, if believed in whole, would have supported a conviction 
for rape, an indictment for which lie had been previously ignored 
by the grand jury. Boyd, C., considered that the jury, while 
giving credit to the girl’s evidence in the main, did not accept 
her statement so far as related to violence—a course perfectly 
eompetent for them to take. Meredith, J., said that, "had 
there been evidence of the other, and entirely different, offence 
only, the trial Judge would doubtless have directed an acquittal 
upon this indictment, and have mode an order under which 
another indictment for the offence proved, would have Icon 
prepared." He agreed that the jury might believe only part 
of the evidence if they so chose.

The Doty case follows Regina v. Neale (1884), 1 Car. & Kir. 
591, the decision in which is also stated in Regina v. Button, 3 
Cox C.C. 229, to be a direct adjudication that a misdemeanour 
which is part of a felony may be prosecuted as a misdemeanour 
though the felony has been completed. I refer also to the re
marks of Osler, J.A., in Miller v. Lea (1898), 25 A.R, (Out.) 
428.

There is, too, in the statement of the learned trial Judge here 
an assumption which rather usurps the function of the jury. 
The point is whether this particular assault caused death to 
result. This question has never been tried: the grand jury 
has taken the view that the accused was not guilty of murder, 
and no one but a petit jury can determine the point to lie 
settled in regard to the present indictment, at a regular trial. 
The relation of an assault to the death in the case of murder 
following violence sometimes raises a question of considerable 
difficulty. This is illustrated by the case of Regina v. Bird 
(1851), 5 Cox C.C. 20, where the crime of murder was charged 
as having been caused by several assaults committed by the 
prisoners, the evidence shewing the commission of these assaults,
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but failing to connect them with death as its cause. The point 
debated was whether, under the statute 1 Viet. ch. 85, sec. 11, 
which enabled the jury on an indictment for murder or man
slaughter to acquit for the felony and to convict for an assault, 
a conviction was proper where the assault was not shewn to 
have conduced to the death. The case was very fully argued 
and was considered by fourteen Judges, who, by a majority, 
decided that the prisoners could not have liven lawfully con
victed of an assault on that indictment under the circumstances 
above named, inasmuch as the assault contemplated by the 
statute must be such that it was a part of the very act and 
transaction prosecuted and also conduced to the death. They 
also held that the prisoners were liable to punishment upon 
a subsequent indictment for those assaults.

This case was considered and followed several times in this 
Province. In liegina v. Dingman (1863), 22 U.C.U. 283, it 
was held that under C.S.C. ch. 99, sec. 66 (similar to the English 
statute), there could be no conviction for an assault unless the 
indictment charged an assault in terms, or a felony necessarily 
including it, which manslaughter was not.

In liegina v. Ganes (1872), 22 U.C.C.P. 185, the Court decid
ed, following Regina v. Bird, that on an indictment for murder 
the prisoner could not be convicted of an assault under 32 & 33 
Viet. ch. 29, sec. 5, which was similar in terms to the English 
statute. Ilagarty, C.J.: “I have arrived at the conclusion that 
we must decide this case on the authority of Regina v. Bird, 
and that the prisoners here could not have been convicted, on 
this indictment, of any assault not conducing to the death. . . . 
The question in Bird’s case was whether, assuming that there 
could be a verdict for assault on an indictment for murder, the 
assault must have been conducive to the death . . . therefore the 
jury should have been directed that they could only convict of 
some assault conducing to the death.” G Wynne, J.: “The true 
rule, as it appears to me, to be deduced from Regina v. Bird, 
and the one best calculated to ensure au efficient administration 
of justice in such cases, is, that inasmuch as the only assaults 
which are included in the crime charged, in an indictment for 
murder or manslaughter, arc those which conduce to the death, 
these are the only ones which are material to the issue and in
volved in it; and if the accused be found guilty of such assaults, 
or of any one conducing to the death, then he is guilty of 
homicide either in the degree of murder or manslaughter . . . 
The logical conclusion to be deduced from the decision appears 
to me to be shortly this, that if the prisoner is guilty of an 
assault which has conduced to the death, he is guilty of felony,
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and cannot in respect of that assault be convicted of assault 
merely; and if the assault proved does not conduce to the death, 
it is distinct from and independent thereof, and is therefore 
not included in the crime charged, and is dehors the indictment; 
and therefore no verdict of assault can he rendered upon an 
indictment for homicide, in respect of such an assault.”

Regina v. Smith (1874), 34 U.C.R. 552: ‘‘On an indictment 
for murder in the statutory form, not charging an assault, the 
prisoner, under 32 & 33 Viet. eh. 29, sec. 51, cannot be convicted 
of an assault; and his acquittal of the felony is therefore no 
bar to a subsequent indictment for the assault.” Richard-. C.J., 
(p. 554) : ‘‘I think all the Judges there” (referring to li< :i:nii v. 
Bird) ‘‘concur that to convict of an assault, when the imli im-nt 
is for felony, the indictment must be for a felony which neces
sarily includes an assault. It is not necessary that it should 
be expressly charged on the face of the indictment. It will 
be sufficient if the felony charged must of necessity include an 
assault.”

In view of the above considerations, I am of opinion that 
what the learned Judge has assumed must be tested by the facts 
actually proved in regard to the assault. It is not a matter that 
can be decided in advance on a point of law. It depends wholly 
upon whether the assault did or did not conduce to the death, 
and that a jury must try. For this reason, as well ns that 
already considered, I am of opinion that the reserved case is 
not properly Iwfore us.

It is consequently unnecessary to determine the larger point 
argued, as to the right generally to indict for a lesser instead 
of a greater offence, yet, as it was argued before us, and the 
Crown has invited us to express an opinion as to it, I have no 
objection to state my views for what they are worth.

Ample provision is made in the Criminal Code for the laying 
of informations and the presentation of indictments. Any one 
can put the law in motion: Russell on Crimes, 7th ed.. p. 1923; 
Rex v. St. Louis (1897), 1 Can. Cr. Cas. 141; and see secs. 
654, 668, 871, 872 of the Code. When that is done, the conduct 
of the prosecution is practically in the hands of the Crown, 
which in this Province assumes the responsibility for the punish
ment of criminal offenders. There is no provision restricting 
the power of the Crown to lay information for any description 
of crime which the facts warrant, nor is there anything cir
cumscribing the discretion of the Crown as to the degree of 
crime for which it shall determine to prosecute. Public opinion 
and a sense of duty can be counted on, and is in practice relied 
on, to correct any tendency not to enforce the law to the fullest
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extent. There is, no doubt, at present, a desire to prosecute 
owners and drivers of automobiles where death has been caused 
for a lesser offence than manslaughter so as to secure conviction 
and punishment. This tendency may be dangerous from a public 
point of view, but the Crown must fairly weigh the moral and 
practical effect of such a course. Miscarriage of justice is, how
ever, rare, and in the words of Hawkins, J., in Regina v. Miles 
(1890), 17 Cox C.C. 9, 20, “no system of judicature can be sug
gested in which occasionally failure to ensure complete justice 
may not rise.” (See also 24 Q.B.D. 423).

Conditions have previously arisen, due to treason, riot, dis
order, or the persistent occurrence of a particular offence, which 
have caused the laying of informations appropriate to the time 
as well as the offence. There are only a few instances in which 
the Code or the common law interferes with the practice of the 
Crown or prescribes the course to be pursued even to the extent 
of empowering the jury to convict for a crime not actually 
charged in the indictment. Section 732, sub-sec. 2, for example, 
requires a Justice to refrain from convicting for an assault if 
the assault was accompanied by an attempt to commit some 
other indictable offence, or, if the case was one for indictment, 
to limit himself to inquiry and committal. See also secs. 950, 
951, 952, 953, 954. There are other provisions which deal with 
another aspect, namely, the effect of a conviction or acquittal 
for a greater or lesser offence in determining whether or not 
the offence has been substantially dealt with in the prior pro
ceedings (secs. 907, 908, 909, 950 (2)). It is the maxim which 
lies at the base of the plea of autrefois convict or acquit that 
securely safeguards those accused and the public from over
zeal on the one hand or laxity on the other. It requires the 
firm ground of actual facts and of transactions in open court, 
in place of opinion, and in no way ties the hands of the Crown, 
while affording full protection to any one who finds himself in 
peril for a second time for the same offence.

Discussing the cases cited in the argument, the Ganes case 
has already been mentioned. In Rex v. Shea (1909), 14 Can. 
Crim. Cas. 319, a decision by Wallace, County Court Judge 
(Nova Scotia), there had been an acquittal on a charge of man
slaughter, while here the grand jury have returned “no bill.” 
This is of course no bar to a subsequent indictment for the same 
offence (see Regina v. Simmonite (1843), 1 Cox C.C. 30). In 
the Shea case, Wallace, Co.C.J., says at p. 321

“The real question is whether on the sole charge of man
slaughter, in the form which was used in the case pleaded”
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(‘‘did kilt and slay”) ‘‘a defendant ean be convicted of a 
lesser offence” (i.e., of inflicting bodily harm, based on the 
same circumstances, occurring on the same day), “as, if so, 
the defendant having been once in legal peril in respect to the 
lesser offence cannot again be placed in peril.

At common law a defendant when charged with man
slaughter could not, on that charge, have been convicted of a 
lesser offence: Itcgina v. McGrath (1867), 26 U.C.R. 385. Suis 
sequently a statute was passed in England empowering the 
Court on a trial for manslaughter to convict for the lesser 
offence of an assault. There is no similar provision in the 
Canadian Code.

It is contended that sec. 951 of the Code has the same effect 
as the English statute. Such a construction, however, cannot 
lie given to that section, where manslaughter has been charged, 
and I therefore hold that the plea of autrefois acquit, set up 
on behalf of the accused, has not been established, and that the 
accused must stand his trial on the lesser charge.”

This ease is opposed to the decision of the Saskatchewan 
Court of Appeal in the later case of Rex v. Forseille (1920), 55 
D.L.It. 262, 35 Can. Cr. Cas. 171, 13 S.L.R. 474. The 
accused was tried on a charge containing two counts, me 
for manslaughter and the other for causing grievous bodily 
harm by an unlawful act. Held, that the second count should 
not have been allowed to go to the jury. The jury having 
found him not guilty of manslaughter lie could not be convicted 
on the second count. Haultain, C.J.S., says: “If he was guilty 
of doing grievous bodily harm which resulted in immediate 
death, he was guilty of manslaughter. The jury found him not 
guilty of manslaughter, and that finding takes away all possible 
ground upon which a verdict of guilty on the second count could 
be based.”

This is because grievous bodily harm may result in death 
or may not. If it docs cause death, then clearly the offence 
becomes identical with manslaughter.

The question involved in these two cases and in the present 
case is one of some nicety.

The rule laid down by Cockburn, C.J., in Regina v. Elrington 
(1861), 1 B. & S. 688, (121 E.R. 870), is thus stated (p. 6116): 
“We must bear in mind the well established principle of our 
criminal law that a series of charges shall not be preferred, and, 
whether a party accused of a minor offence is acquitted or con
victed, he shall not be charged again on the same facts in a 
more aggravated form.’’



67 D.L.R.] Dominion Law Reports. 381

This is said by Pollock, B., in Regina v. Miles, 17 Cox C.C. Ont.
9, 22, (24 Q.B.D. 423, 436), to be “not only the law, but it is App ^jv
consonant with sound sense and the just treatment of de- ----
fendants.M *■

Explanations of this rule are pointed out in various cases.
In the Miles case, Hawkins, J., says (17 Cox C.C., at p. 20) -----
that a previous conviction for common assault could not be Hudgins, j.a, 
pleaded in bar to an indictment for murder, though to prove 
the murder it might be essential to prove the assault adjudicated 
upon. “For the offence of murder consists in felonious killing.0 
He explains the difficulties which have arisen in the application 
of the rule (autrefois convict) as having most frequently oc
curred in cases where conviction or acquittal for a simple offence 
has been set up as a bar to a subsequent charge against the same 
person in a more aggravated form, and gives the rule, as de
ductible from the numerous cases to be found on the subject, to be 
this: “that where a criminal charge has been adjudicated upon 
by a court having jurisdiction to hear and determine it, that 
adjudication, whether it takes the form of an acquittal or con
viction, is final as to the matter so adjudicated upon, and may 
be pleaded in bar to any subsequent prosecution for the same 
offence, whether with or without circumstances of aggravation, 
and whether such circumstances of aggravation consist of the 
offence having been committed with malicious or wicked intent, 
or by reason that the committal of the offence was followed by 
serious consequences” (pp. 18, 19). The Court was composed 
of Lord Coleridge, C.J., Pollock, B., Hawkins, J., Charles, J., 
and Grantham, J.

In Reg v. Salvi (1857), as reported in 10 Cox C.C. 481 (note 
(b) ) at p. 482, Pollock, C.B., on a charge of murder, where the 
prisoner had been previously acquitted on a charge of wounding 
with intent to murder, said: “A party may be convicted upon 
an indictment for murder by evidence that would have no ten
dency to prove that there was any intent to kill, nay, by evi
dence that might clearly shew he meant to stop short of death, 
and even took some means to prevent death, but if that illegal 
act of his produces death, that is murder.” Martin, B., said:
“The offence for which the prisoner has been tried was one of 
intent, and was therefore complete the moment the stab was 
given, whereas the offence for which he was now indicted could 
only be consummated by the death of the party.” The Court 
held that the plea was no bar to the charge of murder, and the 
prisoner was found by the jury guilty of manslaughter.

The case of Regina v. Gilmore (1882), 15 Cox C.C. 85, deals 
with a like distinction.
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So a new offence arises when death occurs after an assault: 
Regina v. Morris (1867), 10 Cox C.C. 480; Regina v. Fritl 
(1891), 17 Cox C.C. 325; Rex v. Tank», [1916] 1 KB. 443.

In Union Colliery Co. v. The Queen (1900), 31 Can. S.C.lt. 81. 
the offence charged was punishable under the Criminal ('ode, 
sec. 213. Sedgewick, J., in giving judgment, pointed out the dif
ference between what was charged and the crime of manslaughter, 
in these words (p. 90) : “It is possible that the facts alleged 
in the indictment” (“the company unlawfully neglected . . . 
to take reasonable precautions,” etc., “in maintaining tin- . ., 
bridge . . . thereby causing the death of,” etc.) “would lie 
sufficient to sustain an indictment for manslaughter against 
an individual, but the offence alleged in the indietim-i here 
is not the manslaughter; it is criminal negligence in tla* dis- 
charge of duty. The killing is not alleged as the often", hut 
merely the consequence of the offence.”

This case may be compared with Regina v. Uriel, 17 < .»x C.C. 
325, where Williams, J., pointed out that in eases of man
slaughter, where the charge is based on death resulting from 
culpable negligence, there is no criminal offence unless death 
ensues and gives rise to a charge of manslaughter.

The conclusion 1 have crime to, from considering tin- fore
going cases and others, is that there is no legal restriction upon 
the power of the Crown in determining as to the p;n li-ular 
offence which shall either be preferred or prosecuted gainst 
an offender ; that changed circumstances may dictate tic pro- 
pricty of exercising a discretion which at another line would 
be inexpedient ; that the real safeguards in criminal pro • .lure lie 
in the honour and responsibility of the Crown and upon the 
right of a person not to be twice vexed for the same . fence; 
and that it is often an extremely difficult matter to determine, 
in advance and finally, for what crime a person should properly 
he placed on trial. It is, I think, generally expedient to pro
ceed with a trial upon an indictment before the Court, leaving 
it to be ascertained afterwards whether the accused is put in 
peril twice in the same matter if a subsequent charge i< pre 
ferred.

In the result, I think the Court has no power to deal with 
the question submitted, and that the reserve case should lie 
quashed.

There should be no eosts.
Meredith, C.J.O. :—I have had the opportunity of reading 

the opinion of my brother Hodgins, in which the material facts 
are set out.
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I have doubts as to the correctness of my learned brother's 
view as to the power of the Judge of the Court below to ask 
the opinion of this Court on the case he has stated. It is not, 
however, necessary to determine that question.

It is clear that it was not for the learned Judge to determine 
whether the assault which the accused is alleged to have com
mitted resulted in the death of the person assaulted: that was, 
if a material question, one for the jury; and, therefore, if the 
question asked were properly asked, our answer to it would he 
in the negative. The proper course to have been taken would have 
been to have let the case go to the jury with a direction as to 
the law, which, holding the view which the learned Judge held, 
would have been that if the finding were that death resulted 
from the assault the accused should lie acquitted. Such an ex
pression from this Court would, though it were not proper, for 
the reasons given by my brother Hodgins, to give a formal 
answer to the question asked, doubtless lie a guide in dealing 
with the case hereafter if tin* adjourned trial should take place.

I am inclined to think that the question asked is properly 
the subject of a stated case. It involves really two questions: 
(!) whether if it be proved that death resulted from the assault 
the prisoner should be acquitted; and (2) was the course taken 
by the learned Judge in deciding that question of fact right?

While the learned Judge erred in the course lie took at the 
trial, and in not adopting what, 1 have said, would have been 
the proper course, it does not follow that he had no authority 
to state the case.

Section 1014 of the Criminal Code contains the provisions 
as to reserving questions of law for the opinion of the Court. 
Subsection 2 provides that any question of law arising on the 
trial . . . may be reserved either during or after the trial. And 
subsection 4 provides that after a question is reserved the trial 
shall proceed as in other cases.

I do not think that the fact that the provision of suhsec. 4 
was not followed affects the right to reserve questions of law 
which, as in this case, were reserved before the trial was ad
journed. There was, when the decision to reserve was made, 
as it were a vested right to the reservation, which was not, 1 
think, affected by the failure to observe the direction of subsec. 4.

Mr. Baylv pressed upon us the desirability of our deciding 
whether the view of the learned Judge of the Court below was 
right, and I sec no reason why we should not express our opinion 
as to it.

It has been held that a summary conviction for assault is 
not a bar to a subsequent indictment for manslaughter upon the
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death of the person assaulted consequent upon the saint- assault, 
and that decision was reached notwithstanding the statutory 
provision that if any person against whom a complaint of assault 
shall have been made by or on behalf of the party aggrieved, 
having been convicted, shall have suffered the imprisonment 
awarded, “he shall be released from all further or other pro. 
cecdings civil or criminal for the same cause.”

The cases to which I refer arc Regina y. Morris (1867), L.R. 
1 C.C.R. 90 ; Regina v. F riel, 17 Cox C.C. 325; Region v. Mihtf 
17 Cox C.C. 9, 24 Q.B.D. 423.

It is an â fortiori case that where, as in the case at liar, 
no such statutory provision applies, a conviction for the assault 
would form no bar to a prosecution for manslaughter or murder. 
The reasons for that are clearly stated in the cases referred to.

If, then, a conviction for the assault charged in the ease at 
bar would not bar the right to try the prisoner for murder or 
manslaughter, it follows, I think, that the Crown officers may 
in their discretion prosecute for the lesser offence.

In the Miles ease the conviction was quashed, but only on 
the ground that the prisoner had been previously eonvi led for 
the same assault with which lie was then charged, and it was 
pointed out that a conviction for assault would not he a bar 
to an indictment for murder, because that was a different offence 
consisting of feloniously killing, nor would a conviction for 
assault bar a subsequent prosecution for rape. See the observa
tions of Hawkins, J., 24 Q.H.D., at pp. 434, 435.

Maclaren, J.A., agreed with Meredith, C.J.O.
Magee, J.A., agreed that the question should be answered 

in the negative.
Ferguson, J.A.:—I agree in the result, but express no 

opinion on the proposition of law stated by the learned trial 
Judge.

1 am of opinion that in this case it is not yet necessary to 
pass upon the correctness of the legal proposition stated.

The Crown has not charged that the assault set forth in the 
indictment was either the cause of death or a cause of death.

Therefore, unless or until it is admitted or found by the 
jury that the assault was at least a contributing cause of death, 
it was, in my opinion, improper for the trial Judge to withdraw 
the ease from the jury'—for it seems to me that until the jury 
found or the Crown admitted that the assault charged was a 
cause of the death it was unnecessary to consider the question 
raised by the trial Judge.

The question may never arise in the case, for th jury may- 
find that the prisoner is not guilty of any assault, or that he



67 D.L.R.] Dominion Law Reports. 385

committed an assault which did not cause death or contribute Que- 
thereto. KD

These were questions for the jury, which the learned trial 
Judge should have permitted them to pass upon.

The opinion of the learned trial Judge is based upon an 
assumption of fact which should have been left to the jury.

Though the opinion of the trial Judge is in accord with what 
appears to me to have been the general praetiee and the opinion 
of the Appellate Division of the Supreme Court of Saskatch
ewan in Rex v. Forteille, 55 D.L.U. 262, 35 Can. Cr. Cas. 171,
13 S.L.R. 474, the time to apply it had not arrived when he did 
so—and consequently the time has not arrived for us to deter
mine the correctness of his proposition, from which it follows 
that any opinion we now express could not be taken us deter
mining the question. In these circumstances I think it is better 
to express no opinion.

Question answered in the negative.

COMPAGNIE DU BOULEVARD PIE LX v. DAMI'HOVNHK.
Quebec King's Bench, Lamothe, CJ.. Martin, Guerin, Allard 

and Rivard, JJ.
Bankruptcy (§1—6)—Assignment — Suspension of proceedings by 

creditors—Secured creditors—Rights of—Power of Court to 
RESTRAIN PROCEEDINGS—BANKRUPTCY ACT, EEC'S. 6 AND 7—CON
STRUCTION.

An assignment or receiving order under the Bankruptcy Act, 
sec. fi, suspends of itself without any need for an order of the 
Court all proceedings taken by the creditors, with the exception 
of secured creditors, but the Judge has power under sec. 7 (1) 
to issue a formal order restraining a secured creditor from con
tinuing his proceedings.

[See Annotations, 63 D.L.R. 135, 56 D.L.R. 104, 69 D.L.R. 1.]
Appeal from a judgment of the Superior Court, sitting in 

bankruptcy, which ordered, at the request of the trustee, that 
a. seizure of immovables made by the sheriff of Montreal be 
suspended on payment of the costs of the said sheriff. The sei
zure was made in satisfaction of a judgment for taxes rendered 
in favour of the town of Montreal North, one of the appellants. 
The Court applied arts. 7 and 8 of the Bankruptcy Act 1920, 
(Can.) eh. 36 which are very broad.

U fourneau, Beaulieu, Marin and Mercier, for appellant.
Dorais and Dorais, for respondent.
Lamothe, C.J.:—The judgment is attacked on the ground 

that, notwithstanding these two articles, the Superior Court had 
no power to order a sale to be suspended in such a manner, in 
view of the fact that a privileged claim was involved and that

25—67 D.L.R.
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the same Bankruptcy Act, arts. 6 and 7, reserves to the sivured 
creditor the right to continue the proceedings.

The following, in my opinion, is the meaning of the Bank
ruptcy Act on this point: an assignment or receiving on hr kiiv 
pends of itself, without any need for an order of the Court, 
all proceedings taken by the creditors, with the exception of 
secured creditors; but the Judge has always the power under 
art. 7, first paragraph, to issue a formal order restraining a 
secured creditor from continuing his proceedings, if lie thinks 
it advisable to do so. In other words, art. 6 and art. 11. see. 
1, of the Bankruptcy Act anticipate the effect of the reviving 
order as such, while art. 7, see. 1 gives the Court power to in
tervene in any case. If no formal order is made to suspend the 
proceedings, taken by a secured creditor, such creditor may 
continue to exercise his rights ; but if such an order lias hren 
given, the creditor must obey.

I shall not examine in the present case the meaning of the 
words “secured creditor.” Does this mean a creditor posses
sing things of value pledged in his favour ? Can the phrase 
“secured creditor” be applied to one who has a simple right 
to be collocated by preference in case of a judicial sal- : 1
shall reserve for another occasion my opinion on this point. I 
would confirm the judgment.

Martin, J. The Town of Montreal North appeals and urges 
that, under the provisions of the Bankruptcy Act, its proceed
ings by way of realisation of its judgment by the seizure and 
sale of its debtor’s real property cannot be suspended by reason 
of an assignment in bankruptcy in as much as it is a secured 
creditor. It invokes and relies upon the concluding paragraph 
of sec. 6 of the Act, the reserve in sec. 7 and the terms of sec. 
10.

The general rule laid down in the Act is that the assign
ment or receiving order takes precedence over all attachments 
of debt by way of garnishment and these words are added:— 
“But this section shall not affect the power of any seem. I cred
itor to realise or otherwise deal with his security in the same 
manner as he would have been entitled to realise or deal with 
it if this section had not been passed.”

Does this proviso apply to the case of a municipal corpora- 
tion having a privileged claim upon immoveable property for 
taxes ? In my opinion it does not. I should say that it applied 
only to cases where the creditor had acquired a right in the 
thing, as in the case of banks making advances under the pro-
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visions of the Bank Act, 1913 (Can.) ch. 9, or in the case of 
n trustee for bondholders where the company had defaulted 
in payment and the trustee had entered into possession; or in 
other words the reserve applies to secured creditors who may 
have their security in hand or which may be in the nature of a 
claim against some third person, like a promissory note or 
property of a third person held as collateral security or other 
property in which the title is vested in the creditor subject to an 
equity of redemption by or on behalf of the debtor. In all such 
cases the assignment in bankruptcy does not entitle the trustee to 
claim such property but gives the creditor the right to realise or 
otherwise deal with the same as if there had been no assignment, 
but surely this proviso does not apply to a ease where the pro
perty is the property of the debtor ; in such case it becomes vested 
in the trustee'and the latter is entitled to deal with and dispose 
of same subject to the preferential right of any creditor claiming 
a privilege thereon, which rights, if they exist, must be recognis
ed by the trustee in distribution of the sale of the property of 
the insolvent.

That is what this Court held in La Manufacture tie Seaux et 
tic Boite* tic Trois-Hiviers v. Beliveau and liisson (1920), 30 
Que. K.B. 389, but I do not interpret this provision of the Act 
as giving to a secured creditor the power to seize and sell im
moveable property upon which the creditor has security. If one 
secured creditor can exercise this right, all of them can, and the 
property of the debtor thus frittered away in useless costs and 
the whole purpose of the Bankruptcy Act defeated.

Where the security has been completed before the making of 
a receiving order secured creditors have a right, as against the 
trustee, to deal with the security. (1) They may rely on their 
security and not prove; (2) they may realise on their security 
and prove for the balance; (3) they may surrender their se
curity and prove for the whole debt ; but where the creditor only 
has a privelege to be paid by preference out of the proceeds of 
the sale, the reserve in the concluding paragraph of sec. 6 of the 
bankruptcy Act does not give such creditor the right to have 
the property seized and sold notwithstanding the assignment in 
bankruptcy. In any event, I should say that the order appeal
ed from is one which it was competent for the Superior Court to 
give under sub-sec. 1 of sec. 7 of the Act, as well as under sec. 
11.

It is stated that Surveyor, J. in a judgment involving the 
same point, held views diametrically opposed to those expressed
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by Maclennan, J. in the present case, and he relied upon <• i tain 
English cases cited in his judgment.

I have examined those cases and they all relate to the portion 
of a creditor under an English mortgage being that of owner 
where the debtor merely has an equity of redemption in tin* pro
perty. This rule, of course, does not apply in the case of our 
hypothec where the debtor remains owner of the property until 
dispossessed. Much less would it apply in the case of a muni
cipal corporation having a priveleged claim for taxes.

My colleague Allard, J. called my attention to the < i e of 
Ifirks v. Lewis (1891), 8 Que. K.B. 517. I do not think that 
case applies or governs. It was there held that under tin* form
er provisions of our Code of Procedure respecting abandon
ment of property that any creditor secured or not could pro
ceed with an execution against immoveable property.

I would dismiss the present appeal with costs and confirm the 
judgment appealed from for the reasons herein express. I ami 
therein set forth.

Guerin, J.:—I would confirm the judgment a quo with costs.
Allard, J The first question raised by the parties is as to 

whether or not thé appellant is a secured creditor in tin sense 
of the Bankruptcy Act. I think so. As such secured creditor, 
has it the right to continue the proceedings in execution of tin- 
judgment it obtained against the said insolvent after tin* latter 
has been declared bankrupt? I answer this question as fol
lows :

According to the interpretation I give to arts. 7 and 11 of the 
Bankruptcy Act of 1920, bankruptcy suspends all the proceed
ings taken by any but secured creditors. Proceedings taken by 
secured creditors—such as the seizure in the present < e—are 
not suspended without a formal order from a Judge of tin bank
ruptcy Court ; and I think that the Judge may grant such re
quest under art. 7 of the Act when it appears to be made in the 
interests of the parties. It is to be presumed that in the present 
case the Court considered, in the exercise of its discretionary 
power, that it was for the advantage of the insolvent and its 
creditors that the sale of the property of the former be suspend
ed. For these reasons I would confirm the judgment.

Appeal dismissed.
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HEX v. BARRY.
Ontario Supreme Court, Appellate Division, Meredith, C.J.O., Maclarcn, 

Magee, Hodgins and Ferguson, JJ.A. December 27, 1021.
Evidence ($ HE—182)—Shipment of liquor to Ontario—Consigned as 

laths—Fictitious name of consignee—Ontario Temperance 
Act, 1916, ch. 50, sec. 70, sub-sec. 9—Evidence—Confiscation.

When liquor is shipped into Ontario consigned to a fictitious person 
or concealed or hidden so as to make discovery difficult, it is prima facie 
evidence that it is to be sold or held for sale contrary to the Act.

| Hex v. James and Johnson, [1902] 1 K.B. 540; Bex v. Audlcy, 
[ 1S»07] 1 K.B. 383; Bex v. H aller (1921), 60 D.L.R. 557, 34 Can. Cr. 
Cas. 312, 14 S.L.R. 237, referred to.]

An appeal by the Attorney-General for Ontario from an 
order of Kelly, J., (1921), 64 D.L.R. 629, quashing an order 
of one of the Police Magistrates for the City of Toronto direc
ting the confiscation of intoxicating liquors.

Edward Bayly, K.C., and F. P. Brennan, for the appellant. 
James II aver son, K.C., and It. II. Greer, K.C., for the de

fendant. respondent.
Meredith, C.J.O. This is an appeal by the Attorney-Gen

eral for Ontario from an order of Kelly, J., dated the 13th July, 
1921, setting aside an order of the Police Magistrate for the 
City of Toronto (Denison) made on the 8th February, 1921, for 
the confiscation of liquor.

As the law stood when the transaction in question took place, 
it was provided by sec. 70 of the Ontario Temperance Act (6 Geo. 
V, ch. 50) that (sec. 70, subsec. 1) : “Where an inspector, police
man, constable or officer finds liquor in transit or in course of 
delivery upon the premises of any railway company, or at any 
wharf, railway station, express office, warehouse or other place, 
and believes that such liquor is to be sold or kept for sale or 
otherwise in contravention of this Act, he may forthwith seize 
and remove the same together with the package or packages in 
which such liquor is contained;” and provision is made by the 
following subsections for the procedure leading up to an order 
for the forfeiture of the liquor to His Majesty “to l>e destroyed 
or otherwise dealt with in such manner as the Minister may 
direct;” this order is to be made “if the Justice . . . finds that 
it was intended that such liquor was to be sold or kept for sale 
or otherwise in contravention of this Act” (subsec. 7).

Subsection 9 provides that, “If it appears to the Justice that 
such liquor or any part of it was consigned to some person in a 
fictitious name or was shipped as other goods, or was covered 
or concealed in such manner as would probably render discovery 
of the nature of the contents of the vessel, cask or package in 
which the same was contained more difficult, it shall be pritnk
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facie evidence that the liquor was intended to he sold or kept 
for sale in contravention of this Act.”

The Act also contains provisions as to the prohibitory sn-lions 
of it not being applicable to shipments through Ontario from 
and to points out of the Province.

The first of these is sec. 43, which provides that nothing in 
see. 40—the main prohibitory section—“shall prevent common 
carriers or other persons from carrying or conveying liquor . .. 
through Ontario from a place outside of it to another phi - out
side of it.”

The other provision is see. 139, which is as follows :
“While this Act is intended to prohibit and shall prohibit 

transactions in liquor which take place wholly within the 
Province of Ontario, except under license or as otherwise speci
ally provided by this Act, and to restrict the consumption of 
liquor within the limits of the Province of Ontario, it shall not 
affect and is not intended to affect bona fide transactions in 
liquor between a person in the Province of Ontario and a person 
in another Province or in a foreign country, and the provisions 
of the Act shall he construed accordingly.”

That the conditions mentioned in subset*. 9 of sec. 70 < \isted 
is beyond question : the liquor was shipped as lath, and was con 
signed under a fictitious name at Montreal to a fictitious name 
in Toronto, and it was covered or concealed in such a manner 
as would probably render discovery of the nature of the contents 
of the vessel in which it was contained more difficult.

There was, therefore, “prima facie evidence that the liquor 
was intended to be sold or kept for sale in contravention of 
this Act.”

It was argued by counsel for the respondent that tin* liquor 
was purchased by him in Montreal, and was intended to Ik* 
transported through Ontario to Cleveland, Ohio, when lie re
sided, and that his reason for shipping to Toronto was tImt lie 
thought that the authorities in Cleveland would lie le» likely 
to suspect that the car in which the liquor was being trans
ported contained liquor if it had come from Ontario tlun if it 
came from Montreal, and that it was always his intention, when 
the car reached Toronto, to re-bill the car in which tin liquor 
was, at once, to Cleveland, and that he had in fact so re billed it 
before the seizure was made.

It was, in my opinion, a question of fact to be decided by 
the Police Magistrate whether the liquor was being transported 
in the manner mentioned in sec. 43 or sec. 139.

The adjudication of the Police Magistrate was, according to 
the order for the confiscation of the liquor, “that a quantity of
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liquor in transit, to wit, 397 cases of Green River whisky seized 
in pursuance of section 70 of the Ontario Temperance Act on 
the 2ôth day of December, 1920, at Parkdale station, in the said 
city of Toronto, of which Rideau Lumber Company appeared to 
he the consignee or owner, was intended to be sold or kept for 
sale in contravention of the provisions of the said Act.”

That is a finding of fact, and the only question for us is, 
was there any evidence to support it ? There undoubtedly was 
such evidence, for subsec. 9 of see. 70 makes the existence of such 
conditions as existed in this case prima facie evidence that the 
liquor was to be sold or kept for sale in contravention
of the Act. That prima facie case could, of course, be met by 
the respondent proving that it was not so intended or that it 
came within the exceptions mentioned in see. 43 or see. 139. 
This he attempted to do, but must have failed to satisfy the 
Police Magistrate of that, else the adjudication that was made 
could not have been made. In addition to this prima facie case, 
there was also the fact that the liquor was not shipped from 
Montreal to a place outside of the Province, but to Toronto, 
and that fact alone, in my opinion, cast upon the respondent 
the onus of proving that the intention was what he alleges it 
to have been.

It has been settled by a long line of decisions that upon a 
motion to quash the Court cannot look behind the conviction 
except to see whether there was any evidence to support it, and 
cannot, therefore, weigh the evidence or pass upon it.

There are some observations of the Chief Justice of the 
Common Pleas in Rex v. Lemaire (1920), 57 D.L.R. 631, 34 Can. 
IV. Cas. 254, 48 O.L.R. 475, which seem to indicate that the 
quashing of a conviction and the setting aside of a verdict stand 
upon the same footing. I am unable to agree with that view, 
and it is, in my judgment, opposed to the well-settled rule estab
lished by a long line of decisions. I am also unable, for the 
same reason, to agree with what was said by Middleton, J., in 
Her v. Mooney (1921), 58 D.L.R. 524, 36 Can. Cr. Cas. 165, 49 
O.L.lt. 274, if indeed he intended to do more than follow Hex v. 
Lemaire.

I do not mean to say that where there is but a scintilla of 
evidence to support it the conviction may not be ", but
as to that it is unnecessary to express an opinion. There was 
in this ease ample evidence of a breach of the Act. and, therefore, 
to justify the making of the order, which could have been met 
hv the respondent proving that the case came within the excep
tions in sec. 43 or sec. 139, and of that, as I have said, he failed 
to satisfy the Police Magistrate.
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Such cases as Ex p. Cunningham (1884), 13 Q.B.D. 41h, and 
Ex p. Barne (1886), 16 Q.B.D. 522, are distinguishable.

In the former case the question arose under the Bankruptcy 
Act, 1883, sec. 6 (1) of which provided that “a creditor shall 
not be entitled to present a bankruptcy petition against a 
debtor unless . . . the debtor is domiciled in England, or. within 
a year before the date of the presentation of the petition, has 
ordinarily resided or had a dwelling-house or place of business 
in England;” and it was held that the onus was on the petition, 
ing creditor to shew that the debtor was “domiciled” in Eng
land. Stating his opinion Baggallay, L.J., said (p. 421 : i 
can quite conceive that there may be cases in which there i> such 
an amount of priinâ facie evidence of an English domicile as 
to shift the burden on to the respondent.” Cotton, L.J. uses 
language to the same effect (p. 423).

In the case at bar, assuming that the onus was in the first 
place on the Crown, there was, in my opinion, such evidence as 
shifted the burden on to the respondent. I refer to the fa i that 
the shipment was to Toronto, and that the conditions mentioned 
in sec. 70 (9) existed.

In Ex p. Barne it was held that the Court was bound by 
the decision in the Cunningham case, of which it also approved, 
but the rule enunciated by Lord Justice Baggallay as to the 
shifting of the burden of proof was also recognised ami acted 
upon.

I am not satisfied that such cases as Ex p. Cunningha and 
Ex p. Barne have any application to a case such as this. There 
the question was one as to the jurisdiction of the Court, li- - the 
question is as to whether or not there had been a contrav- ntion 
of the Act. I am inclined to think that the provisions of s s. 43 
and 139 are in the nature of exceptions, and that the onus of 
proving that the case came within them rests upon tin* person 
charged. See Rex v. James, [1902] 1 K.B. 540; Rex v.
[1907] 1 K.B. 383; and London and North Western RAY. Co. 
v. J. P. Ashton and Co., [19201 À.C. 84. See also the Summary 
Convictions Act, see. 5 (R.S.O. 1914, ch. 90).

In Rex v. Waller (1921), 60 D.L.R. 557, 34 Can. Cr. C.k. 312, 
14 S.L.R. 237, a decision of the Saskatchewan Court of Appeal, 
in a case arising on somewhat similar provisions to tlm <• con
tained in the Ontario Act, the analogous provision was treated 
as an exception, and, as I understand the report of the rase, the 
defendant was held to have brought himself within the ex
ception.

If there had not been the provisions of secs. 43 am! 139, a 
bonâ fide transaction such as mentioned in sec. 139, and a ship-
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ment such as is mentioned in sec. 43, would not have been affected Ont. 
by the Act. If there had been no such provisions, I cannot doubt App f)!v 
that if liquor were shipped into the Province the onus would ——
rest upon the person charged with a breach of the Act to prove 
that the liquor was only in transit through this Province from bArBY
one place outside the Province to another outside of it, and I see -----’
no reason why the result should be different because these pro- Ma»ee, j.a. 
visions were inserted in the Act to guard against its being in
tended to interfere with matters as to which the Legislature had 
no jurisdiction to legislate.

I have grave doubts whether a shipment such as was made, 
that is, from Montreal to Toronto, with the intention of re
shipping from that point to Cleveland, is within the exceptions, 
but it is unnecessary to determine that question.

I would, for the reasons I have given, allow the appeal with 
costs, and reverse the order of my brother Kelly.

If, as was argued by counsel for the respondent, the Police 
Magistrate’s view was that, on the assumption that it was always 
intended to re-ship it to Cleveland, inasmuch as the intention 
was to smuggle the liquor into the United States, the shipment 
could not be brought within the exception, his view was, 1 
think, erroneous, but there is nothing to shew that the magistrate 
so thought or acted upon that view in making his adjudication.
The ease is one, however, in which it would be well for the pro
vincial authorities to consider whether the respondent should not 
be afforded an opportunity of satisfying them that there was 
never any intention of doing otherwise than sending the liquor 
through this Province to Cleveland, though it is difficult to sec 
what use it can be put to, now that, owing to the publicity the 
shipment has obtained through the proceedings that have been 
taken, its entry into the United States has been in all probability 
rendered impossible.

Maci.xren, J.A., agreed with Meredith, C.J.O.
Magee, J.A. :—I agree with the reasons and conclusions of 

my Lord the Chief Justice, and only desire to say that, although 
the Police Magistrate appears to have acted upon the declaration 
in the provincial statute as to what would be priuiâ facie evidence, 
yet he fully recognised that it was only primâ facie evidence 
and was rebuttable ; and, seeing and hearing the witnesses called 
to rebut it, he declined to give sufficient credence to their evid
ence to hold that a primâ facie case was displaced. It may be 
questioned whether in a transaetion over which the Province 
has no jurisdiction the Legislature could declare any state of 
facts to be primâ facie evidence or alter the rules of evidence.
But, quite apart from the statute, there was in the circumstances
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themselves sufficient prima facie evidence that the shipment was 
intended only as an import into Ontario for an illegal purpose— 
and the Police Magistrate was not satisfied with the answer to it.

Hodginr, J.A. :—Owing to the way in which the horned 
magistrate expressed his decision, it is not possible to point to 
any actual finding that the case did not come within sec. I t!) of 
the Ontario Temperance Act, 6 Geo. V, eh. 50.

Hut it must, of necessity, as it seems to me, have he n in
cluded in his decision.

That section expresses the constitutional situation vlien it 
says that it is not intended by the Ontario Temperance A i ‘‘to 
affect bonâ fide transactions in liquor between a person in the 
Province of Ontario and a person in ... a foreign country.”

The proof that this transaction was a bona fide one 1 i ween 
two persons, one in this Province and one in the United States 
of America, depends upon the testimony of the accused, t sole 
evidence outside of his statements being that of McKeown, chief 
biller of the Canadian Pacific Railway. He says that tin ,i used, 
about 9.80 a.m. on the 28th December, came in and wanted the 
car to go to Cleveland, and that he made out a blank lull of 

g for Cleveland, V.K.A., and gave it to the accused, who 
went away, and when he returned and paid the charges the car 
had been seized. The evidence of the accused that lie was tin- 
owner of the liquor, that lie was the Rideau Lumber Company, 
the consignee, a fictitious name, and that the honest or real part 
of the transaction was “getting this from Montreal to Cleve
land,” was disbelieved by the magistrate, in view of tin- admis
sions of the accused’s counsel and the fraud in the manner of 
loading and describing the car and its contents, and his deceit 
in obtaining the United States import papers.

In face of the discrediting of the accused’s evidon . upon 
which alone the bonâ tides of the transaction depends, coupled 
with the fact that the transaction, upon his testimony, was con
fined to himself acting under different names, 1 am unable to 
see how sec. 139 can be called in to assist him.

The undisputed and admitted facts bring the ease exactly 
within the provisions of sec. 70, subset*. 9, in every particular, 
and in themselves completely negative the idea that tin- trans
action in question was a bonâ tide one such as sec. lût con
templates.

I think the appeal must succeed.
Ferovson, J.A. :—Appeal by the Attorney-General from an 

order of Kelly, J., dated the 13th July, whereby he set aside 
an order of G. T. Denison, Esquire, Police Magistrate for the 
City of Toronto, dated the 8th February, declaring 397 cases

4
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of Green River whisky seized under sec. 70 of the Ontario 
Temperance Aet forfeited to His Majesty.

When called upon to shew cause why the liquor seized should 
not he forfeited, the defendant set up that at the time of seizure 
the liquor was in the hands of a common carrier in course of 
transit from a point outside of Ontario to a destination outside 
of Ontario, that is, from Montreal, Quebec, to Cleveland, Ohio, 
and was not being kept for sale in Ontario, contrary to the 
Ontario Temperance Act, 6 Geo. V, ch. 50.

All the oral and written evidence goes to support the con
tentions of the defendant; but, because the railway ear contain
ing the liquor was in the bills of lading described as a car of 
laths and was billed to Toronto, addressed to a fictitious company, 
and at Toronto re-billed to Cleveland, again described as con
taining laths, the magistrate was of opinion that he could and 
lie did call into play and rely upon the provisions of subsec. 9 
of sec. 70 of the Ontario Temperance Act for the purpose of 
enabling him to make a finding that the liquor seized was, at the 
time of its seizure, being kept for sale in Ontario, contrary to 
the Act.

On a motion to quash the Magistrate’s order, the learned 
Judge, whose order is appealed from, reviewed the evidence, and 
was of opinion that “upon the whole evidence reasonable men 
could not come to the conclusion to which the magistrate had 
given effect,” and quashed the order of confiscation.

The Attorney-General appeals, and on his behalf it was 
urged :—

(a) That the learned Judge whose order is appealed from 
erred in undertaking to review and weigh the evidence.

(h) That, if there was any evidence to support the finding, 
the learned Judge was bound to dismiss ation to quash,
for this proposition relying on Rex v. Rankin (1919), 31 Can. 
Cr. Cas. 275, 45 O.L.R. 96; Re<fina v. St. Clair (1900), 27 A.R. 
(Ont.) 308; Rex v. Carter (1916), 28 D.L.R. 606, 26 Can. Cr. 
Cas. 51, 9 Alta. L.It. 481.

(<•) That the magistrate had determined that, at the time 
the liquor was seized, it was not in course of transit through 
Ontario, and that the magistrate in coming to this conclusion 
was entitled to call to his aid the provisions of subsec. 9 of
sec. 70.

(d) That, even if, in determining that question, he was not 
entitled, to rely on subsec. 9, there was evidence sufficient to 
support the conclusion arrived at.

For the defendant it was contended:—
(a) That the learned Judge was entitled to weigh the evid-
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once, and if of opinion that no reasonable man considi r ag it 
could properly come to the conclusion arrived at by the magis
trate, he was right in quashing the order: Rex v. Lema -, 57 
D.L.R. 631, 34 Can. Cr. Cas. 254, 48 O.L.R. 475; Rex v. .1/ nty, 
58 D.L.R. 524, 49 O.L.R. 274, 36 Can. Cr. Cas. 165.

(b) That the magistrate did not purport to determine the 
issue as to transit, but refused and neglected to determin. that 
as a preliminary issue.

(c) That, unless and until that question was determin'd, he 
eould not call into play nor make applicable the Ontario Temp
erance Act, or any of its provisions.

(d) That without the aid of the statute, there was no evident* 
to support a finding that the liquor, at the time of seizin .. was 
not in transit from Montreal to Cleveland.

I do not think it is in this case necessary to determine the 
limits or powers of a Judge, on a motion to quash a conviction 
or a magistrate’s order to review, consider, and weigh th-- evid
ence, but 1 take this opportunity to point out that the i lit or 
power to review and supervise the proceedings of an 1 : rior 
tribunal is not limited by statute or rule of law, but is ! imlvd 
on the inherent jurisdiction of the Court to see that ju v is 
done.

I am of opinion that the Ontario Temperance Ah is not 
intended to be, and is not, an Act of such general appliim ion as 
enables the Court to say that it applies to all liquor found in 
the Province of Ontario, or to all handling of liquor in <> uario, 
or to every transaction or dealing with or in respect of liquor 
in Ontario. Sections 139 and 43 of the Act were, 1 think, « imeted 
to declare and make it clear that the Act was intended to Ik* 
one of limited application, i.e., one limited to matters, dealing*, 
and transactions in liquor, provincial in their nature, mi in 
particular that it was not an Act intended to affect tli Transit 
of liquor through Ontario from a point outside of Ontario to a 
destination outside of Ontario. See also the Liquor Transporta
tion Act, 1920, ch. 80, sec. 6. It seems to me that such a trans
action could not be described as a matter “merely local in its 
nature,” or one taking place “wholly within Ontario. ’ See 
Attorney-General of Manitoba v. Manitoba Licence Holders’ 
Association, (1902] A.C. 73, at p. 78; Attorney-GeneraI for On
tario v. Att’y-Gcn’l for Canada, [1896] A.C. 348, at p. 263; lief 
v. Waller, 60 D.L.R. 557, 34 Can. Cr. Cas. 312, 14 S.L.R. 237. 
And therefore, where the question is raised as to the A t being 
applicable, it is not, as was contended by the Attorney-General, 
right to cast upon the defendant the onus of establishing and 
obtaining a finding that it is not applicable: Rex v. Diamond
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(1921), 59 D.L.R. 109, 35 Can. Cr. Cas. 250, 16 Alta. L.R. 302.
Under the English Bankruptcy Act, which is limited in its 

application to persons domiciled in England, the Court in In re 
Cunningham, 13 Q.B.D. 418, and in In re Barnc, 16 Q.B.D. 522, 
was of opinion that, the question of domicile being raised, it 
was for the petitioner to establish jurisdiction by proving English 
domicile. The question of shipment and transit from Montreal 
to Cleveland being raised, 1 am of opinion that it was necessary 
for the Crown to prove that the liquor was within the purview 
and ambit of the Act—the legislative jurisdiction of the Province 
—by establishing that the liquor was not being transported 
through Ontario from a point outside of the Province to a des
tination outside of the Province, and that, unless and until that 
question was determined adversely to the defendant, the magis
trate had no right or power to rely upon or call to his assistance 
subsec. 9 of sec. 70.

It is conceded that the liquor was shipped from Montreal to 
Toronto, in a car described in the bill of lading as containing 
laths, and was addressed to a fictitious company. The magistrate 
accepted as truthful the evidence of the railway clerk to the 
effect that, while the liquor was yet at Toronto in the possession 
of the carrier, and before its seizure, the defendant had in
structed the railway company to re-ship the car to Cleveland.

To me it appears that the magistrate refused to consider or 
determine what, to my mind, was a necessary preliminary to his 
relying on subsec. 9—that is, was the liquor within the ambit of 
the Act ? Was it, at the time of its seizure, in course of transit 
from Montreal to Cleveland? On my reading of the transcript 
of the proceedings at the hearing, the magistrate ignored or 
refused to consider and determine that question before calling 
to his assistance subsec. 9, but, applying subsec. 9 to the admitted 
facts that the liquor was improperly addressed, described, and 
concealed, found that it was being kept within Ontario contrary 
to the Act.

It was argued that the pronouncement of the magistrate 
necessarily involved a determination of the question I have been 
discussing. I am of the opinion that, if it does that, the magis
trate in determining the preliminary question improperly relied 
on subsec. 9 of sec. 70, and in doing so misdirected himself, 
and particularly in respect of the preliminary question to be 
tried and determined, and the evidence applicable thereto, and 
the onus and burden of proof in respect thereof ; and that it can
not be said that the order of the magistrate is the result of a 
Proper judicial inquiry and determination of the issues to be 
tried that should not be quashed if any of the evidence relied 
upon by the magistrate is sufficient to support his conclusion. 
If I am right, and the magistrate so misdirected himself, I think 
it is clear that in such circumstances the learned Judge whose
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Que. order is appealed from was, and we are, entitled to review tin
ge evidence, not merely to satisfy ourselves that there was or was

not evidence on which the magistrate might have made the 
necessary finding had he directed himself properly, hut to 
satisfy ourselves that he acted on such evidence, and the i mirse 
of justice was not in any way impeded by bias, prejudice, l mud, 
or erroneous view of the law : Her v. Nat. Bell Liquors (]!»•_>]). 
56 D.L.R. 523, 35 Can. Cr. Cas. 44, 16 Alta. L.R. 14!). See 
also 65 D.L.R. 1.)

Having carefully read and considered all the evidence, J 
am of the opinion that the learned Judge whose order is apt ihd 
from was right in his opinion as to the effect of the eviden ;.ml 
the conduct of the magistrate, and I would dismiss the app al.

Appeal allowed (Ferguson, J.A., dissenti; i .

Re ARTHUR RACINE.
Quebec (Superior Court in Bankruptcy, Panneton, J. June 30, tun. 

FHAVnVI.KNT CONVEYANCES ($11—5)—INSOLVENT—DEED OF OBI l« \ l<.\— 
Consideration—Fiait»—Setting amibe—Bankruptcy A< sn. 
2 (t).

A deed of obligation given at a time when the person giving it 
Is insolvent within the meaning of see. 2 (t) of the Ban), uptvy 
Act, and which is given as security for the amount owed by the 
insolvent at the time it is given, although declared in the : mi tract 
to be for a loan, is fraudulent and will be set aside.

[See Annotations 53 D.L.R. 135, 56 D.L.R. 104, 59 D.L.R 1]
Petition by an authorised trustee under the Bankrupt< v Act 

to set aside a deed of obligation given by the insolvent. Petition 
granted.

Monty <(• Duran!can, for petitioner.
Brown, Montgomery if- Me Michael, for respondent.
Panneton, J.The trustee’s petition alleges as follows:—
“1. The assignor Arthur Racine made an authorized . sign- 

ment in the hands of your petitioner for the benefit of his 
creditors on March 10, 1922;

2. By deed of obligation made and passed before .loseph 
Lemieux, N.P., on December 15, 1921, the authorised assignor 
acknowledged to owe respondent the sum of $5.000 which he 
promised to pay within 1 year from that date or before with 
interest at 7% per annum, as appears by an authentic copy of 
the said deed produced as ex. 1 ;

3. By the said deed of obligation the authorised ass r nor. as 
security for the payment of the said sum to the respondent with 
interest and accessories, hypothecated in respondent’s favour 
for the same sum the hereinafter described immovable belong
ing to him, namely : ‘A certain emplacement situated on the 
south side of the principal street in the city of Granby, known 
and designated on the cadastral plan of the city of Granby as 
lot number (461) four hundred and sixty-one, with the build-
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injrs thereon erected, savin" and excepting however the western 
part of the said lot and the southern part of the same hereto
fore sold to the School Commissioners of the Village of Granby, 
ami the right of passage in common existing in favour of the 
said School Commissioners.’

4. The said deed of obligation was registered in the registry 
office of the county of Shefford under number 79,214, as 
appears by the certificate of registration dated March 18, 1922, 
produced as ex. 2 ;

f>. The assignor had a current account with the respondent 
for the purchase of merchandise and on the date of the deed of 
obligation in question the assignor owed the respondent a sum 
of about $5,000 and, notwithstanding the declaration in the 
said deed of obligation that the hypothec for the sum of $5,000 
was given by the assignor as security for the payment of his debt 
for that amount, the respondent did not lend the said sum of 
$5,000 or any other sum to the assignor and the latter did not 
give this hypothec by way of security for the payment of the 
amount owing by him in respect of his current account ;

G. This hypothec was so granted by the assignor within the 3 
months preceding the above mentioned authorised assignment 
when he was insolvent, and its purpose and effect was to con
stitute a preference in favour of the respondent over the assign
or’s other creditors, and in the circumstances is fraudulent, null, 
ami of no effect ;

7. The registration of the said hypothec against the property 
of the assignor still exists aiyl your petitioner is entitled to have 
it radiated ;

h. The respondent refuses to consent to the radiation of the 
said hypothec, although duly called upon to do so;

9. Your petitioner has been authorised to take the present 
proceedings, as appears by a certified copy of the minutes of a 
meeting of the inspectors filed as ex. 3;

Wherefore your petitioner prays that by judgment to inter
vene the hypothec affecting the above mentioned immovable 
belonging to the authorised assignor by virtue of the deed of 
obligation passed December 15, 1921, at the city of Granby, 
before Jos. Lemieux, N.P., be declared fraudulent, null and 
void ; that the radiation of the registration of the same made in 
the registry office of the county of Shefford under number 
79,214 be therefore ordered ; that the mis-cn-cause be summoned 
to hear it said and declared as hereinabove demanded ; the whole 
with costs against the respondent in any case, and also against 
the mis en-cawse only in the event of contestation on their part.”

The respondent, Western Canada Flour Mills Co. pleads in 
substance that at the date when it took the hypothec in ques
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tion the authorised assignor was not insolvent and th.it even jf 
he was the said respondent was not aware of his insolvency, 
and adds that the declaration in the deed to the effect t!, the 
amount mentioned is due for a loan was inserted without tin- 
knowledge of respondent by the notary who drew the deni, ami 
that the deed was passed in order to improve the assignor's 
credit and that in fact the respondent made him a further 
advance of $1,033 on the security of the said hypm h-rary 
obligation ;

Issue was joined. Considering that it has been proved that at 
the time when the said deed of hypothec was passed tin- said 
authorised assignor was insolvent ;

Considering that under art. 2 para, (t) a person is insolvent 
when he cannot meet his obligations in full as they become due 
or when he has ceased to meet his current obligations in the 
ordinary course of business, and that it has been shov u that 
in spite of numerous debts which fell due to the respond- nt by 
the authorised assignor between July 8, 1921, and the V-th. < f 
the following December, the date of the hypothecary dr ! the 
said authorised assignor paid nothing to the respondent ami was 
unable to meet his obligations in full as they became due, in- 
eluding not only those which he owed to the respondent hut in 
other persons as well, and that the authorised assignor had 
ceased to meet his current liabilities in the ordinary course of 
business, and also knew of this state of affairs as a creditor 
towards whom the authorised assignor had failed to disdianre 
his obligations;

Considering that in declaring in the contract that this obliga
tion was for a loan when in reality it was given as security for 
what the authorised assignor owed to the respondent al that 
time, the natural conclusion is that this was inserted with the 
object of concealing the true nature of the obligation;

Considering that the petitioner has proved the essenti.il alle
gations of his petition;

Considering that the mis-cn-cause did not contest the present 
petition ;

The Court declares that the hypothec affecting the herein
above described immovable by virtue of the deed of obligation 
passed December 15, 1921, before Lemieux, notary, is mill and 
void and fraudulent, and orders the radiation of the re iration 
of that deed of hypothec made in the registry office of the 
county of Shefford under number 79,214, the whole with costs 
against the respondent and without costs against the mis-en- 
cause. Petition /ranted.



67 D.L.R.] Dominion Law Reports. 401

CANADA LAND At RANCH Co. v. RKIK'UFFG REALTY Co.
Alberta Supreme Court, Appellate Division, Scott, C.J., Stuart and 

Beck, JJ.A., Simmons, J., and Clarke, J.A. June S, I92J. 
Mortgage (8VIIB—160)—Order nisi against company holding gah

FRANCHISE — MUNICIPALITY OBTAINING GAS FROM COMPANY — 
Agreement for purchase of equipment at end of term — 
Right of municipality to be joined ah party defendant — 
Rules 40 and 28 (2) Ai.ta.—Construction.

Where a municipality for valuable consideration has acquired the 
right to obtain natural gas from an incorporated company, with a 
right under the franchise agreement to purchase at the end of a 
certain time all the plant and equipment of the franchise holder, 
such municipality has a very appreciable interest in the result of 
a foreclosure action against the franchise holder, which entitles it 
to be joined as a party defendant under Rule 40 or alternatively 
under Rule 28 (2) if it desires an opportunity to redeem.

Appeal by municipality from the refusal of McCarthy, J. of 
an application to be joined as a party defendant under Rule 
40 or alternately under Rule 28 (2), Alta. Reversed.

I). M. 81irtont for appellant.
,/. P. ,/. Jephson, for respondent.
Scott, C.J. and Clarke, J.A. concurred with Simmons, J.
Beck, J.A. concurred with Stuart, J.A.
Stuart. J.A.:—I agree with the result arrived at by my 

brother Simmons. There can he no doubt that the town of 
Redcliffe has a very substantial interest in maintaining its sup
ply of natural gas. Under the franchise granted to the Red
cliffe Realty Co. the town may have no present property right 
in the source from which that company obtains its gas, hut if 
there is a grave danger that if that company loses its source 
of supply because it cannot pay the moneys due under the 
order nisi and that, having no other source, it will he obliged 
to cease supplying gas, it seems to me that the town ought at 
least to he given an opportunity to contend that it should he 
permitted to come to the relief of the franchise holder by put
ting up the money on its behalf. 1 do not say that it is en
titled to that permission nor does one now need to enquire 
upon what terms this might he done. But, certainly, I think 
the town is entitled to be heard. It will he for the Master or 
the Judge in Chambers to decide whether it should he permit
ted to pay the money, and if so upon what terms. The right 
given the town under the franchise agreement to purchase at 
the end of 20 years, that is in 1932, all the property of the 
franchise holder may perhaps he only a right to purchase what 
property that holder then may he found to have, hut 1 think 

26—67 d.l.r.
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there is, to say the least, room for an argument, that in view 
of the relationship of the parties, the town has a right to pr.> 
tect from forfeiture and loss any property in the meantime ] 
by the franchiseliolder in supplying gas so that the e\ • m;;| 
right of purchase may not be nugatory and to be subrog.it. 1 to 
the rights of the persons to whom the money has to be paid in 
order to prevent that forfeiture. But the hearing of thi> ap. 
plication and appeal is not the right place to decide this tinally. 
and I do not wish to be understood as in any way so de. i n-. 
But the town has certainly a right to an opportunity i put 
forward these contentions and in order to do that, it must 
be in some way a party to the proceedings. Rule 28 (2 k I 
think, wide enough to justify the adding of the town foi this 
purpose.

Simmons, J.Application made herein by the muni. v 
of the town of Redcliffe to be joined as a party defendant n.ler 
Rule (40) or alternately under Rule 28 (2) was opposed I y the 
plaintiff, and the application was refused by McCarthy. .1.

From this refusal the municipality of the town of R< lifi'e 
appeals.

The Canadian Western Power and Fuel Co. are ass -ne<s 
by purchase from the Redcliffe Realty Co. of certain mt tirai 
gas rights in fee simple for certain lands at or near the mur, 
icipality of the town of Redcliffe, which were sold by the plain
tiffs to the Redcliffe Realty Co. under an agreement for sale. 
The whole purchase price has not been paid and the plaintif';' 
brought action against the Redcliffe Realty Co. and their as
signs the Canadian Western Power and Fuel Co. for the pur
chase price remaining unpaid and have obtained an order 
nisi in this action and the period for redemption expires on 
June 30, 1922. The applicants say they are interested and 
wish to be joined so that they may have an opportunity !.. pay 
the amount due and redeem the property.

The applicant has no interest in the property itself. The 
applicant has an agreement wdth the Redcliffe Realty Co. where
by the latter acquired a franchise from the applicant carrying 
the right to lay mains and works within the municipality for 
supplying of natural gas.

The applicants in this agreement have the right at the expira
tion of 20 years to purchase the entire plant and equipment 
of the company and all real and personal property used by 
the company in connection with the working thereof of every
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kind and description upon payment of its full value of tlie Alla.

same.
The Redeliffe Realty Co. and its assignee, the Canadian Wes

tern Power and Fuel Co. are relieved from their obligations 
under the franchise agreement in the event of the natural gas 
supply from the company’s wells declining to such an extent 
as to render the company unable to continue its gas at a reason
able profit.

It is admitted that the source of supply of this natural gas 
is the subject matter of the foreclosure proceeding and it is 
quite obvious that if the present defendants are foreclosed that 
source of supply of the gas to be furnished under the franchise 
agreement will disappear.

The indirect interest of the municipality in the result of the 
action is a very appreciable one. For a valuable consideration 
the municipality have acquired the right to obtain natural gas 
from the defendants as long as the defendants own such a 
supply. The defendants are liable to lose such supply and the 
applicants are liable to lose the right to obtain it if the defend
ants are not allowed to come in as defendants and redeem. It 
is true that to this it may be said they can obtain the same re
sult by advancing this money directly to the defendants to en
able them to redeem, but this might involve new contractual 
relations which might affect the present relations of the parties.

In llrx v. lioijal Bank of Canada (1911), 3 Alta. L.R. 480. the 
plaintiffs opposed the application of the defendant bank to join 
the railway company and construction company. The plaintiff 
averred it sought no relief against the proposed defendants. 
The proposed defendants joined in the application to be added. 
The added defendants were ordered to file statements of defence 
showing their respective interests. The Court did not in that 
ease determine their interest if any. In effect, the judgment 
proceeded, I think, on the ground that they had at least a color
able interest and should be allowed to come in and defend. 
Stuart, .1. in the above case said at p. 491:—“Taking that ma
terial as it stands and reading the statute as it stands, it is, 
I think, conceivable that the companies will be able to suggest 
some principle or some defect in the statute which will assist 
them. Possibly they have a right to do that.” See also Es
quimau iV Nanaimo R. Co. v. Wilson, 50 D.L.R. 371, [ 1920 j 
A.C. 358, and C. P. R. Co. v. Canadian Wheat Growing Co. 
(1919), 47 D.L.R. 102, 14 Alta. L.R. 452.

In the ease under consideration the plaintiff is not prejudiced,
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rather the application may be for its benefit as it has an added 
defendant who desires an opportunity to redeem. In view. how. 
ever, of the statement of counsel for the applicant, it should 
be added as a defendant to allow an opportunity to it to redeem 
under the order nisi, only, that is to say without the right to 
tile a defence or to modify the order nisi except as to period 
fixed for redemption and that it should pay the plaintiff all 
costs, other than costs of this appeal incidental to the motion 
to add. Under these conditions I would allow the appeal with 
costs.

Appeal allouai.

DWORKIN v. GLOBE INDEMNITY Co. OF CANADA.
Ontario Supreme Court, Uodgins, J.A. October 26, 1921. 

Insurance ($ X—500)—Burglary insurance — Loss — New policy — 
Second loss—Action on policy—Misrepresentation—Liability.

The making of untrue and misleiding statements, and the conceal- 
ment of material facts prior to the issue of an insurance policy is 
sufficient to entitle the company to successfully resist liability on u 
loss by the assured.

[Western Ass’cc. Co. v. llarrison (1903), 33 Can. 8.C.R. 473; Anglo- 
American Ins. Co. v. Ilendrg (1913), 15 D.L.R. 832, 48 Can. K.V.H. 
577; Condogianis v. Guardian Ass’ce Co., [1921] 2 A.C. 125, referred 
to.]

Action on a mercantile open stock burglary policy issued 
by the defendants in favour of the plaintiff firm, of 527) Blindai 
street west, Toronto, wholesale tobacco and cigar merchants. 
The policy was dated and countersigned on the 27th April. 11120, 
and was for $6,000.

F. J. Hughes, for the plaintiffs.
R. 11. Parmenter, for the defendants.

IIodoins, J.A. :—The negotiations for insurance took 
place by telephone between one Ireland, an insurance' agent, 
and Ferguson, manager of the defendants’ burglar)- business in 
Ontario. After the telephone conversation, the defendants sent 
Brett, one of their employees, to inspect the plaintiffs' premises, 
and after his return, and acting upon his report, coupled with 
what Ireland had communicated, the policy in question was 
issued and sent to Ireland for the plaintiffs. The loss occurred 
on the night of the 18th or morning of the 19th May, 1920, and 
was discovered early on that morning. Counsel for the defend
ants admitted that a burglary, within the meaning of that word 
as used in the policy, occurred at the time stated, but asserted 
that the company were not liable by reason thereof. The loss is 
proved at $4,230.27» and this amount, while not admitted, was 
not questioned in cross-examination.
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On page 3 of the policy there appears what purport# to he 
an application or declaration signed by the plaintiffs and wit
nessed by Ferguson, containing 16 items of information. No 
application in fact was ever signed, and Ferguson stated that he 
himself filled in an application-form so that a stenographer 
could copy it into the policy and that he signed the plaintiffs' 
name thereto, basing his information on what he bad been told 
or learned from Ireland and Brett. He said it was the com
pany's practice to do this instead of asking the applicant for 
insurance to sign a formal application. The result is that there 
is no formal application, and the plan of inserting a fictitious 
one in the form of a declaration in the policy is adopted, 1 sup
pose. to get rid of the provision regarding applications as found 
in see. 156 of the Ontario Insurance Act, R.S.O. 1014. ch. 183.

The facts as they appear in evidence are as follows. The 
plaintiffs had a policy against burlarv in the Gresham Insur
ance ( 'ompany for $5,000, and suffered a loss of $6,200. The 
policy was thereby exhausted. This burglary took place on the 
25th April, 1920.'

On the day after this burglary, spoken of throughout the 
trial as the first burglary, Edward Dworkin, one of the plaint
iffs, telephoned to Ireland to arrange burglary insurance to the 
extent of $6,000. Ireland's position, as stated by Edward 
Dworkin, was that he had acted as broker for the plaintiffs for 
5 or 6 years in looking after their insurances, and was the 
person to whom Dworkin would naturally go when he wanted 
to place insurance. Ireland himself says that in his judgment 
he was in this matter the agent of the plaintiffs. 1 agree with 
him. See Empress Assurance Corporation v. Ho tiring (1904), 
11 Com. Cas. 107.

Ireland telephoned to Ferguson, not mentioning the fact of 
the first burglary, and asked him to send a representative to 525 
Dundas street west, to inspect the property for burglary insur
ance. and if satisfied to issue a policy covering the risk for the 
amounts requested: he says he was not asked if this was good 
business, and that it was “up to them,” and not to the broker, 
to decide a# to the insurance. He further says that on the next 
day or the second day afterwards Ferguson telephoned stating 
that they had inspected the risk, that it was satisfactory, and 
that they would cover it from the 27th April. Ireland then 
advised the plaintiffs by telephone that he had arranged the 
insurance with the defendants. Ireland was special agent for 
the Gresham Insurance Company, w hose policy had been a total 
loss as already mentioned, but he did not tell that to Mr. Fcrgu-
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Ferguson said that he was called to the telephone by I r. land 
on the 27th April, and the risk was submitted to him ; thaï Ire
land said it was good physical hazard ; and that, in answer to 
a further question as to whether the plaintiffs had had a less at 
the address given, Ireland said, “Yes, a small loss, but that the 
place had been strengthened with iron bars.” He then sent 
Brett, an employee of the defendants, on the 28th April, to 
inspect the risk, and on his return, having obtained particulars 
from him, felt satisfied, and ordered the policy to be issued. He 
says there was no arrangement or agreement other than the 
policy, that he was not asked for a binder, and did not agree to 
cover the risk until after the inspection. It will be noted from 
the above that the real difference between Ireland’s and Fergu
son’s statements is that, while Ireland says he gave no ini\intui
tion about the Gresham policy being a total loss, and said noth
ing about a small loss, Ferguson says that he admitted a loss but 
said it was a small one. Both agree that the policy was to he 
issued if the risk was satisfactory ; and, as the loss in this ease 
occurred after the issue of the policy and the receipt of it by 
Ireland as agent for the plaintiffs, no question arises ns to lia
bility by reason of the telephone conversation as for oral insur
ance.

I have no doubt that the policy was issued in due c ourse, 
and was received by Ireland far earlier than he is willing to 
admit. He thinks it did not reach his office till about the 17th 
May. But he fails to give any sensible reason for that impres
sion, and no one is called from his office to strengthen his evi
dence. Ferguson, on the other hand, asserts that the policy was 
sent forward to Ireland at once on the 28th April. 1 am con
vinced that it was in Ireland’s possession with the assent of the 
plaintiffs, and on their account, for such a reasonable time before 
the loss as would have enabled Ireland to examine it. Section 
155, sub-sec. 1, of the Ontario Insurance Act applies. If he 
had examined it, he would have found that the defendants hud 
issued the policy upon the understanding stated in item 11 on 
page 3 ; and if he did not do so the plaintiffs cannot complain if 
it is found that they, through their agent, accepted the policy 
sued on herein as their contract with the defendants: I’nrMal 
Savings Life Assurance Society of New York v. Mount 11902), 
32 Can. S.C.B. 147.

The two questions for decision are: (1) whether the ,':i fend
ants can avoid the insurance contract for misrepresentation; 
and (2), if not, whether the plaintiffs can succeed, having 
regard to the terms of the policy.

As to the first question the evidence is as follows
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Brett visited the premises on the 28th April, saw Edward 
Dworkin, who said he had had a loss but it was not very much, 
and he was just checking it up. Brett then asked him if he was 
covered by insurance, and, according to his testimony, Dworkin 
replied ‘‘no.” On cross-examination he said that if Dworkin 
said that he mentioned previous insurance to him he would deny 
it. Dworkin was not recalled on this point in reply, but in his 
earlier cross-examination he said he could not remember whether 
he mentioned the name of the company he was insured in, but 
that lie had said to Brett he was taking stock with the adjuster. 
I thought that perhaps the explanation of one difference between 
the evidence of Brett and Dworkin might lie in the use of the 
word “covered,’’ and that while Brett used it in the sense of 
being insured, Dworkin may ha e understood it to main “fully 
protected having regard to the amount of the loss,” but that 
point was quite cleared up in Brett’s re-examination- when he 
said that Dw’orkin’s statement to him was to the effect, that he 
hail no insurance at all.

Judkin, an employee of the plaintiffs, says he was present 
and heard what passed between Dworkin and Brett, and he 
professes to give the exact words used by the former. He says 
the question was as to the amount of the loss, and Dworkin said, 
“I don’t know yet, I am taking stock with Whitehousc” (repre
senting the insurance company). Brett denies that any one was 
present at his conversation with Dworkin.

Dworkin, in giving his aceount, says that he did not tell 
Brett about the burglary, but said that he had had a loss; and, 
while lie knew that the loss was $1,500 or $2,000, he did not men
tion the amount to Brett, but told him that he was taking stock 
with an adjuster, and did not know how much the loss was, and 
that the adjuster was present during his conversation with 
Brett.

The adjuster, Whitehousc, was called as a witness- and he 
says he does not know Brett and heard no conversation between 
Edward Dworkin and any representative of the Globe Indem
nity Company, in this agreeing with Brett.

On this conflict of evidence I have come to the conclusion that 
Edward Dworkin concealed for his own purposes the facts that 
he had been insured in the Gresham Insurance Company; that 
he had suffered a loss by burglary to a substantial amount, prac
tically exhausting the policy; that he knew the amount or prob
able amount of the loss when stating that he did not know it, 
and also when his agent said it was small ; and that he made the 
statements he did for the purpose of inducing the defendants to 
issue the policy in question. I have also come to the conclusion
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that there were misleading statements, and involved the sup
pression of information which he was bound to give, and that 
in both respects they had reference to a matter which was 
material to the risk: London Assurance v. Mansel (1870), 11 
Oh. D. 363; Condogianis v. Guardian Assurance Co., [1921] 2 
A.C. 125. 1 further find that the defendants acted upon 1 lie* 
statements and were misled by them.

The first burglary took place on the 25th April, and stock 
was taken on the same day immediately after the burglary by 
Edward Dworkin and Whit chouse, the latter checking it over 
for the Gresham Insurance Company. On the following day 
Dworkin applied to Ireland, through whom he had insured iu 
the Gresham Insurance Company, to procure him similar insur
ance. Ireland us his agent refrained from mentioning the loss 
which had just occurred under a policy which he had procured, 
or, according to Ferguson, minimised the effect of the logs 
without connecting it with any covering insurance. It is impos
sible to resist the conclusion that, with the first burghiry ho 
recent, the suppression of any reference to it and to the insur
ance against it, when applying for insurance against a similar 
loss, was deliberate. It indicated that what was conceal--, 1 was 
material in some way to the insurers. It is much the same kind 
of information as was considered to be material in 
Assurance Co. v. Harrison (1903), 33 Can. S.C.R. 473, and, 
infèrentiallv, in Anglo-American Fire Insurance Co. x. Jlnidni 
(1913), 15 D.L.R. 832, 48 Can. S.C.R. 577. Materiality I,ns lx*» 
well defined in England by the Marine Insurance Act, 1906. 
6 Edw. VII. ch. 41, sec. 18, sub-sec. 2, as “every circumstance 
.... which would influence the judgment of a prudent 
insurer in fixing the premium, or in determining whether In- will 
take the risk.” It seems pretty obvious that, had the fact that 
the plaintiffs were covered by insurance on the occasion - f the 
first burglary been disclosed, inquiry' would have been made as 
to why the carrying company Would not continue the insurance. 
There is a further reason why the information is material, and 
that is, that, while a small loss might not indicate insecure 
premises or want of proper precautions, a large loss might do 
so. It is a reasonable precaution, I think, for a company to take, 
to ascertain whether similar losses have occurred, whether the 
applicants were insured against loss, what the extent of the 
loss was in relation to the insurance, and why the insuring com
pany was not asked to continue on the risk. The number of 
different kinds of goods that may be stolen make it reasonable 
that the company should know whether their insurance is intend
ed to cover goods similar to those abstracted, and whether they
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were covered by prior insurance. The probability of another 
loss on particular goods should be important in estimating the 
risk to be run. All these considerations may affect the moral 
hazard and throw light on the physical hazard.

No attempt was made at the trial to dispute by evidence what 
was said by Mr. Wilson, Ontario representative of the defend
ants. as to the materiality of what was concealed as viewed in the 
insurance business.

On this branch of the case I must find that Ireland, in doing 
his part, concealed material facts from the defendants; that the 
plaintiff Edward Dworkin concealed material facts from Brett, 
the agent of the defendant company, and made untrue and mis
leading statements to him on material matters; that it was the 
common understanding of the parties that a policy should issue 
as evidence of the insurance contract, and that the policy now 
sued on did issue and is the only contract between the parties; 
and that, having been obtained under the circumstances 1 have 
mentioned, the defendants are entitled to resist successfully 
liability thereunder.

It is not neecssaiy to discuss the second question, but if it 
were 1 do not think the ease of Brock v. United States Fidelity 
amt Guaranty Co. (1921), 20 O.W.N. 278. is sufficiently like this 
ease on the facts to be applicable here. It is not mentioned in 
the report whether any term of the policy stated the materiality 
of the statement therein in conformity with the amendment in 
191Ô (by sec. 19 of the Statute Law Amendment Act, 5 Geo. V. 
eh. 20) of see. 156, sub-see. 5, of the Ontario Insurance Act. 
With that amendment the section now requires both materiality 
in fact and by convention to be shewn; that is, the statement 
must he material and must be expressed in the contract to be so. 
Materiality in fact without an admission of its importance in 
the contract, or agreed as to materiality without proof of the 
fact, does not afford any defence where a condition or term of 
the policy is relied on to avoid the policy. There is in this 
policy no term or condition relating to avoidance for untruth or 
as to materiality such as see. 156 requires. If the untruth of 
the statement in the policy and that it was material was the only 
defence. I should be obliged to dismiss the action. I can see no 
reason for reformation, which is asked for by the defendants. 
But there still remains the defence based upon the untrue and 
material statements inducing the making of the contract and 
resulting in the issue of the policy of insurance, apart from that 
based upon its terms and conditions. Sec the cases cited in 
Sdick v. New York Life Insurance Co. (1920), 57 D.L.R. 222, 
48 O.L.R. 416, Stcbbing v. Liverpool and London and Globe
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Cf)., [1919] 1 K.B. 593 ; Condogianis v. Guardian Assam (\
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The action will be dismissed with costs
Action dismi <1.

GIBfiOX v. WILSON AND DOWNER.
Yale County Court, B.C., Buanson, Co. Ct. J. March St, /x 

Bailment (gill—17)—Machine in good condition—Placed in care or 
custodian—Injury—Onus of proof—Evidence.

When a machine which has previously done its work j-.ttisfac- 
torily meets with an injury while in the care of a custodian, the 
onus of proof is on the custodian to shew that the injury did not 
happen in consequence of his neglect to use such care and diligence 
as a careful and prudent man would exercise in relation to his 
own property.

Action to recover damages for wrongful use of a machine 
outfit and for damages to such outfit while in the possession of 
the defendant.

Ç. E. Falkner, for plaintiff.
IV. II. D. Ladner or defendants.
Swanson, Co. C„. J. The defendants are in my opinion 

clearly liable to the plaintiffs for damages for the wrongful use 
of the machine outfit, a wood cutting machine, Morse Fair
banks gasoline engine 4 H.P. and saw etc. and for injury to 
the engine water-jacket.

I find that the outfit was in good order when it was put by 
plaintiff in the custody of Fred Harwood at Vernon, and was 
in such condition when defendant Wilson obtained same from 
Harwood. I find both partners jointly liable for the damages 
in question.

Plaintiff says that he gave Wilson no permission to use the 
machine outfit. According to defendants’ contention their only 
right to use the machine was for purposes of demonstration in 
an endeavour by Wilson to secure a purchaser. Wils.ni and 
Harwood were authorised to sell the outfit at $230 net to Gib
son, they to divide any surplus over that sum between them
selves as remuneration or commission for sale of machine. Wil
son clearly had no right to take the machine out of Harwood's 
custody for the purpose to which he put it. What Wilson did 
was certainly for his own and his partner’s purpos. using 
same for wood cutting in defendants’ own wood yard and else
where for hire. Such a use was a wrongful one, an invasion of the 
rights of plaintiff, and as such punishable in damage . I do
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not accept the testimony of Wilson that he had such authority 
from Gibson to use this machine as he did. Certainly cutting 
up 140 cords of wood with the machine is a wide amplification 
of the alleged right to use the machine for demonstration pur
poses for the exceedingly limited number of purchasers in sight.

Dealing with the injury to the engine water-jacket, I think 
defendants must be held also liable. Ellison’s evidence is that 
it arose from frost, being a “frost crack” as he termed it. It 
occurred in the cold weather season November 1921. It was 
repaired by Ellison in that month, his book shewing that he 
charged the repairs done following the injury in question on 
November 26. He says that would be the correct date within 
a week. Leaving water in the water-jacket overnight in such 
weather would account for the accident. Wilson states that he 
always let out the water every night. I am very doubtful about 
accepting such testimony. We cannot argue the crack away, a 
very substantial injury to the machine. Is Wilson mistaken 
in saying that he let out the water every night? I am inclined 
to think he is. I was not satisfied with his evidence respecting 
his right to use the machine alleged by him. Neither am I 
satisfied with his testimony on this point. IIow did that crack 
get there? The onus of proof is cast on the defendants to free 
themselves of negligence. 1 Hals, article “Bailment” p. 545 para. 
110!1 says:—“When a chattel intrusted to a custodian is lost 
injured or destroyed, the onus of proof is on the custodian to 
shew that the injury did not happen in consequence of his neg
lect to use such care and diligence as a prudent or careful man 
would exercise in relation to his own property.” Macken
zie v. Cox (1840), 9 C. & P. 632; Reeve v. Palmer (1858), 5 
C.B. (X.8.) 84, 141 E.R. 33: sec particularly judgment of Bray, 
J., in Phipps v. New Claridge’* Hotel (1905), 22 Times L.R. 
49 at 50. See also judgment of the Court of Appeal of Sas
katchewan in McCauley v. Huber (1920), 54 D.L.R. 150, 13 
S.L.R. 401. See also judgments of the Court of Appeal of B.C. 
applying the same principle in the case of bailment called ‘'Ag
istment” Comstock v. Ashcroft Estates (1917), 23 B.C.R. 476; 
Pyc v. McClure (1915), 22 D.L.R, 543, 21 B.C.R. 114: see also 
judgment of the Court of Appeal (England) Coldman v. Hill, 
[19191 1 K.B. 443. See also Phipson on Evidence, 5th ed. p. 
27: “Where the subject-matter of a party’s allegation . . . 
is peculiarly within the knowledge of his opponent it lies upon 
the latter to rebut such allegation” Abrath v. North Eastern 
H. Co. (1883), 11 Q.B.D. 440 and 457, and other cases there cited.
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See also Odgera on Evidence 1911 ed. pp. 164 and 165, eases on 
doctrine of “res ipsa loquitur”. Scott v. London Duel; ('o 
(1865), 3 II. & C. 596, 159 B.R. 665, (bag * sugar falling out 
of warehouse) ; Byrne v. Boodle (1863), 2 il. & ('. 722. IV) 
K.R. 299, (barrel of flour falling from upstairs window injuring 
pedestrian) Dominion (ias v. Perkins (1909), 101 L.T. 
Have the defendants discharged this onus of proof.’ I am 
clearly of the opinion that they have not.

A great deal has been made of an alleged “pea-hole" opening 
near the top of the jacket, some water being said to haw oozed 
therefrom. It is argued that this little opening has him the 
cause of the trouble—the “fans ct origo mali**—joined with an 
alleged original flaw in the metal, in the casting or moulding 
of the metal put into the water-jacket. Ellison speaks of this 
as an “expert” as his theory in part. This “little rift within 
the lute” is alleged to have “spread” by natural causes, in iIn
ordinary use of the machine. That it was only a matter of 
time when the “crack” would develop, and manifest itself. 
The injury or defect was “latent” like “original sin" and only 
awaiting the opportune moment to reveal itself, when hy the 
attrition of time it would sometime go suddenly in collapM* like 
“the deacon’s one horse shay.” (If one may be pardoned for 
using mixed figures of speech).

The crack was undoubtedly due to the action of “fr<i>t." the 
most reasonable explanation being that water had been at some
time in the cold weather left over night in the water .jacket. 
This machine had previously done its work satisfactorily. It 
met with this injury, which I think is a serious one. whilst 
in the custody and control, wrongful as I find it to have been, 
of the defendants. The defendants’ explanation is not satis
factory to me. I hold that they have failed to discharge the 
onus of disproving negligence, which onus is, under the eimmi- 
stances, quite properly by law cast upon them. The same priii- 
ciple underlies the statutory provision as to casting the onus 
of proof on the motorist under certain circumstances under the 
Motor Vehicles Act. Even if there were some original flaw 
in the metal we cannot expect a “counsel of perfection” in 
machines any more than we can expect to find the same in men.

As to the important point of evidence raised during the hear
ing by Mr. Palkner that his opponent should not be allowed 
to go into any evidence of an alleged consent by plaintiff to 
defendant to use the machine outfit as the point i< nowhere 
raised in the pleadings, I am. on reconsideration, inclined to
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think that Mr. Falkner is right and that my ruling was wrong. 
I recall the exact point being ruled upon along the lines sub
mitted by Mr. Falkner by Martin, J., (now of the Court of 
Appeal) as a trial Judge at the Kamloops Fall Assizes in the 
case of Storey v. LatremouiUe 1907 (unreported), in which I 
was of counsel for the plaintiff.

I award plaintiff the sum of $50 damages for the wrongful 
use of the machine outfit and $50 for the damages to the 
engine.

Judgment accordingly.

COSTAXZA v. DOMINION C'AXXKitH, LTD.
Ontario Supreme Court, Appellate Division, Meredith, CJ.C.P., Liddell,

Latehford, Middleton and Lennox, JJ. November 4, 1921.
Damages ($ IIIA—52)—Supply of water to employees—Impure—Sick

ness—Loss—Damages—Common law—Workmen’s Compensa
tion Act.

An employer of labour who undertakes to supply water for the uso 
of his employees must supply pure water, and is answerable in damages 
for sickness incurred through the use of impure water ; the liability is 
a common law one, and is distinguishable from “accident” within the 
scope of the Workmen's Com|H>nsation Act, 1914 (Ont.), eh. 25.

[Beal v. Michigan Central (1909), 19 O.L.K. 502 ; Scotland v. Cana
dian Cartridge Co. (1919), 50 D.L.K. 006, 59 Can. 8.C.R. 471, referred 
to.]

Appeal by defendant from the judgment of Rose, J. in an 
action by Horace Costanza, his wife, and two infant chil
dren (suing by him as next friend) to recover damages for injury 
to the health of the wife and children and consequent loss and 
expense incurred by the plaintiff Horace Costanza, by reason, as 
the plaintiffs alleged, of the unsanitary condition of a tenement 
owned by the plaintiffs in which the wife and children were 
housed. The facts of the case are as follows:—

The wife and children were employed by the defendants in 
their factory at Jordan Station, and, at the invitation of the 
defendants, as the plaintiffs alleged, took up their abode in the 
tenement, which was maintained for the defendants’ employees, 
and adjoined and was used in connection with the factory. The 
specific allegation of the plaintiffs was that a certain well upon 
the premises was the only source of supply of water for drinking, 
and that they, drinking the water, which was impure, contracted 
typhoid fevei, and suffered the injury and loss complained of.

Questions were left to the jury, which they answered as fol
lows :—

1. Was the illness of the plaintiffs Man* Costanza, Phillipine 
Costanza, and Horace Costanza the younger, caused by the neg
ligence of the defendants? A. Yes.
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2. If so, in what did such negligence consist? A. In 
continuing to use the impure water from the well, (ii) In not 
providing a supply of wholesome drinking water.

3. Could the said plaintiffs, or could any of them, and if so 
whieh, have avoided the illness by the exercise of reasonable 
care ! A. No.

4. If so, in what did their negligence, or the negligence of 
such of them as were negligent, consist ?

5. Was the well in question in this action injurious or dan
gerous to the health during the months of June and Julv, lil'Jo; 
A. Yes.

6. Did the plaintiffs Mary Costanza, Phillipine Costa n, and 
Horace Costanza the younger, or did any of them, and if so 
which, contract typhoid fever as a result of drinking water 
taken from such well? A. Yes, all of them.

7. Did the defendants, in the months of June and July, 192(1, 
provide for the employees at their Jordan Station plant a suffi, 
cicnt supply of wholesome drinking water? A. No.

8. If not, did the plaintiffs Mary Costanza, Phillipine ( ns- 
tanza, and Horace Costanza the younger, or did any of i liem. 
and if so whieh, contract typhoid fever as a result of the defend
ants’ failure to provide such supply? A. Yes, all of tin m.

9. What damage was caused to the plaintiff Horace Custana 
by the illness of his wife, daughter, and son? A. Loss of time 
from work, and additional expense such as doctors’ fees, hospital 
charges, medicine, special food, ice, and laundry. Amount *SIM.

10. What damage was caused to:—
(а) Mary Costanza by her illness? A. Loss of time from 

work, amount $200.
(б) To Phillipine Costanza by her illness? A. Loss of time 

from work and injury to health and hearing, amount. 
$2,000.

(c) To Horace Costanza the younger, by his illness? A. 
Loss of time from work, amount $200.

The trial Judge directed that judgment should lie entered 
for the plaintiffs in accordance with the jury’s findings, with 
costs.

George Lynch-Staunton, K.C., and T. Hobson, K.C.. for ap
pellants.

Peter White, K.C., and J. 8. Duggan, for respondent.
Riddell, J. This appeal by the defendants was argued at 

considerable length and with great ability and fairness on either 
side—its importance justifies the time and labour expended upon 
it.

In the view which I take of the case, however, some of the
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argument becomes unimportant—the case seems to me to depend 
and it may be decided upon common law principles.

In the first place : even where there is no antecedent duty of 
one person toward another to perform any act for the latter’s 
advantage, if the duty be undertaken even gratuitously the 
further duty is implied to perform it without negligence. A 
recent ease is Turner v. Merryl-ces (1892), 8 Times L.R. G95.

It may not be the duty of a railway company to have a plat
form upon which its passengers may alight, or a sidewalk to and 
from their stations, but if a company provides either it must be 
reasonably safe for use.

Leaving aside any statutory duty under the Factories Act 
R.S.O. 1914 ch. 229 and disregarding the duty owed by master 
to servant arising out of their relationship—as to which see 
Beven on Negligence, 2nd ed., pp. 609 sqq.—it seems to me that 
here the defendants undertook—gratuitously if you will—to 
supply the plaintiffs with drinking water. It then became the 
defendants’ duty to use due care to supply pure drinking water. 
I think that they did not use such care. The evidence of Dr. 
Nasmith is that he advised them to discontinue the well—there 
is much to corroborate that, and the jury have believed it. 
Even if we take the formal report of Dr. Nasmith, we find that 
the defendants did not use the precautions which he recommend
ed if they should continue to use the well. What would have 
been the result if they had used such precautions is most con
jectural, and we need not, I think, enter into the inquiry.

That the plaintiffs were supplied with impure water is, I 
think, beyond question ; and I am of the opinion that there is 
ample evidence to support the finding of negligence.

This water, the juiy sav, and I agree with them, caused the 
sickness of the plaintiffs—there arc no such elements of doubt 
as appear in the cases cited in Beal v. Michigan Central Ii.B. Co. 
(1909), 19 O.L.R. 502.

It remains to consider the effect of the Workmen’s Compen
sation Act 1914, (Ont.) ch. 25, sec. 15 (amended by 1915, ch. 
24 see. 8). This section takes away the right of a workman to 
sue his employer as at the common law in every case of a right 
of action “for or by reason of any accident which happens in 
the employment of such employer ... ” However this 
case would have stood without Scotland v. Canadian Cartridge 
Co. (1919), 50 D.L.R. 666, 59 Can. S.C.R. 471, I am of opinion 
that that case, when fairly read, concludes us to hold that the 
sickness here was not an “accident” within the meaning of the 
Act.

I would dismiss the appeal.

Ont.

App. Dlv.

Costanza

Dominion 
Can nebs 
Limited.

Riddell. J.



416 Dominion Law Reports. [67 D.L.R.

Ont.

App. Dlv.

Costanza

Dominion
Cannerh
Limited.

Latchford, J.

Latciipord, J. :—The grounds upon which this appeal was 
argued arc: (1) that there was no evidence of negligence on the 
part of the defendants proper to be submitted to the jury ; (2 
that there was no evidence that the water found by the jury to 
have caused disease to Mrs. Costanza and two of her children 
was infected by typhoid germs at any time; (3) that the remedy 
of these plaintiffs, if any, was to have applied to the Work
men 's Compensation Board, and, not having so applied, their 
action is barred ; and (4) that in any event the damages to Hor
ace Costanza senior, are not recoverable.

Other grounds set forth in the notice of appeal are that there 
was misdirection by the learned trial Judge and that he admitted 
evidence which should have been excluded, but no argument was 
addressed to the Court based on these grounds, and a careful 
perusal of the whole evidence and the charge to the jury satisfies 
me that there was no misdirection and no improper admission of 
evidence which could have affected the decision of the jury.

The finding that the illness of Mary, Phillipine, and Horace 
Costanza was caused by the negligence of the defendants in con
tinuing to use—that is, providing for such plaintiffs* use- 
impure drinking water, is, in my opinion, amply warranted by 
the evidence.

It was also a duty owed by the defendants to these plaintiffs, 
under the Public Health Act R.S.O. 1914, ch. 218, to provide 
them with a supply of wholesome drinking water ; and that 
duty they plainly failed to discharge.

In 1918, 1919, and 1920 there were outbreaks of typhoid 
fever among the defendants’ employees taking their drinking 
water from the only source supplied to them. The defendants' 
manager, Mr. Gunn,, swears that he was unaware of the outbreak 
of 1918, although four of the working people were ill and at least 
one died. The local health officer, Dr. Addy, a witness called by 
the defendants, entertained no doubt that the disease which 
broke out in 1918 among the users of the well-water was typhoid. 
He deposes, thus directly contradicting Mr. Gunn, that in 1918 
Gunn was aware that some of the employees had typhoid ; that 
he discussed the matter with Gunn in 1918, as in 1919 and 1920. 
Dr. Addy suspected the well as the source of tho disease in 1918, 
as in the following years, and had a single sample of the water 
sent to the Provincial Board of Health to be tc. ted. On receiving 
their report on the test, which was doubtless negative, he allowed 
the use of the well to be continued. Mr. Gunn positively denied 
the statement of Mrs. Seharino that, when she complained to him 
about the water( he and Mr. Audd, his assistant, lift i the whole 
pump—Miss Mangano calls it the cover—and that they saw
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tomato-vines and pcach-skins floating on the water—a plain indi
cation that there was a defeet in the faetory sewers which allow
ed drainage to enter the well.

When operations began in June of 1919, no water was obtain
able for drinking purposes. Mr. Gunn had had the handle taken 
off the pump over the well so that the water could not Ik* used. 
A second sample of the water had been taken by the defendants 
and sent to their chemist at Brighton, who reported on the 1st 
July that his results shewed the water to be “sanitary at the 
present time'” adding: “This does not mean that it may always 
be healthful unless it is free from all sources of possible con
tamination.” On receiving this report, the defendants replaced 
the handle, and thus provided means of obtaining drinking water 
to their operatives.

In about two weeks, the usual period after infection, a 
frightful outbreak of typhoid occurred—what is called an explos
ive epidemic. From 1G to 20 of the 50 to 80 employees using the 
water were stricken with the disease, or about the full percentage 
liable upon the evidence out of a hundred partaking of food or 
water tainted by typhoid bacteria.

l)r. Addy sent a sample of the water from the defendants’ 
well to the laboratories of the Provincial Board of Health, who 
reported to him on the 14th August that colon bacilli were 
present in one cubic centimeter of the water* at the same time 
warning him that water from the source of supply may shew 
variations at different sampling points and also vary from time 
to time at the same point. “Favourable reports from a limited 
number of samples were not,” he was told, “to be interpreted 
as indicating that water from the supply is alti'ays of good 
quality and that contamination may be intermittent and highly 
(kntjtrous at times. The laboratory report should always be 
considered in conjunction with the sanitary survey and epidemio
logical evidence.”

Under the heading “Remarks” the report adds:—
“This specimen shews the presence of bacteria of intestinal 

origin. In arriving at a conclusion as to the origin of typhoid, 
other possible sources of infection, such as direct contact, car
riers. flies, and food, should also he considered.”

Dr. Addy took the report to Mr. Gunn and shewed it to him. 
The manager of the faetory then knew, as Dr. Addy knew, that 
bacteria of intestinal origin were present in the well-water which 
his employees had been using. Dr. Addy may have told him, 
as the fact was, that the germs of typhoid had not been detected 
in the water. Their detection in water, according to the evidence- 
is a matter of great difficulty. Colon bacilli which occur in the
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same loci arc now recognised with comparative case, and their 
presence in large numbers is regarded as indicating that the 
typhoid bacteria arc probably present. When, as in this case, 
an epidemic has broken out among the persons using tin- water 
containing organisms of intestinal origin, and a survey of the 
sanitary or insanitary conditions surrounding the infected 
source shew means of fæeal infection, and when, moreover, other 
possible sources are excluded, the inference which a reasonable 
man could and in my opinion should draw is that the water 
containing in quantity the colon bacillus and used by all tin- per
sons afflicted by the fever contained also the germs of typhoid.

Throughout his evidence, Dr. Addy appears to manifest a 
strong bias in favour of the defendants. He swears that, ns the 
report did not shew “positively,” a word which in this cornice- 
tion he uses more than once, that the suspected and intcstinallv 
contaminated water was the cause of the epidemic, lie advised 
Mr. Gunn that it might be used. Pressed by Mr. White on cnre
examination, Dr. Addy admitted with manifest reluctance that 
the bacteria mentioned in the report were of human origin.

“Q. So that the almost irresistible conclusion (is) that these 
intestinal bacilli found in there were of human origin is it not? 
A. It seems to be the only way I can get out of it is to sav it is 
that.”

Afterwards he said, “I cannot tell what origin it” ft he colon 
bacillus found in the water) “is; it may be human.’

Then Mr. White: “I will ask you again, is not one “driven 
irresistibly to the conclusion that these bacilli found in this water 
were of human origin, please answer? A. I cannot answer it 
cither in the negative or affirmative.

“Q. Is that not a reasonable conclusion? A. That is a rea
sonable conclusion.”

Apart from a privy pit not far away, sewers from at least 
one flush-closet passed close to the well. According to one dia
gram in evidence, sewers surrounded the well. The means of 
human excretal infection of the well were present, according to 
the defendants’ own witnesses.

Dr. McClcnaghan, the district health officer, who visited the 
premises with Dr. Addy after the outbreak of 1919. says he 
found the sanitary conditions very bad. He says that the well 
from which the drinking water for all the employees was obtained 
could not help being polluted. He considered that the well was 
polluted, and that the water for the factory' used in the processes 
of canning was from still a worse source.

After admitting on cross-examination that there were many 
cases of typhoid—1G or 20 in 1919—among persons using the
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polluted well, Dr. MeClenaghan was asked if the faet did not 
very strongly point to the well as the source of contamination, 
and answered, “1 will not go that far with you.” Thus in 1919 
the defendants were aware that the water was infected by bac
teria of intestinal origin, of possibilities and probabilities of 
fecal infection of the well, and of an epidemic among those who 
were supplied with the water.

I)r. MeClenaghan recommended the installation of a septic 
tank for the waste and sewage from the factory, and that a sani
tary engineer should be consulted with a view to the prevention 
of other epidemics.

As recommended by the district health officer, a distinguished 
and experienced sanitary engineer, Dr. George Q. Nasmith of 
Toronto, was brought over to Jordan early in 1920. While his 
statement that ho recommended a new well is denied by Mr. 
Gunn, it is corroborated by Dr. Addy, and might well be believed 
by the jury. The denial seems based on the fact that such a 
recommendation does not appear on the face of the report, made 
by Dr. Nasmith’s firm to the defendants on the 26th April, 
1920, where the statement is merely: “We understand you con
template constructing a new well; if so, it should he constructed 
as far away as possible from the existing buildings.”

Dr. Nasmith found the problem he had to deal with at Jordan 
was that of a defective water-supply from two sources—the well 
and a pond from which water was pumped to two overhead 
tanks in close proximity to the well, llis firm reported as to the 
well: “There seems little doubt but that the well has been con
taminated from the overflow and leakage coming from the over
head tanks, from lack of proper drainage in the neighbourhood 
of the well, and from insufficient protection to the well itself.” 
His advice was that every precaution should lx» taken properly 
to drain the neighbourhood around the existing well, which he 
stated to be “in a very undesirable location, such that, even with 
precautions which were recommended to be taken, one would 
always feel suspicious about its surroundings, due to its close 
proximity to the buildings and to seepage from the inside of the 
buildings.”

It was further recommended that several tests of the water 
from both wells—the old and the new—should l)c made at «he 
same time, and, should the water from the new well prove the 
better, the old well should be abandoned fur all purposes. If the 
new well was built immediately and on being tested was 
found satisfactory, then the improvements suggested in the old 
well need not be carried out.

The necessity for frequent tests had been brought to the
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notice of the defendant» l>y the Provincial Laboratory in the 
previous year.

Some of the recommendation» of Dr. Nasmith were c rivd 
out in June. The stone side» of the well were removed for a dis
tance of r> feet and replaced by concrete, and a covering of tar 
same material placed over and around the well. A new will was 
sunk, hut whether before or after another outbreak of typhoid 
does not appear.

It is important to note that, notwithstanding the warning ni 
the Provincial Laboratory given in 1919, the knowledge on the 
part of the defendants that the well was polluted in that year, 
and that there had been an explosive epidemic among the 
employees using the water from the source infected by intestinal 
organisms, and the recommendation of Dr. Nasmith that several 
tests should be made of the well-water, no test whatever was made 
of it in 1920 until after a third epidemic of typhoid had broken 
out among the factory operatives and the bricklayers and their 
labourers engaged in erecting a new building. The canning 
season in that year began on the 29th June. Within two or three 
weeks, three of the plaintiffs and many others among those using 
the well were stricken. Five out of the six bricklayers t.«ik the 
disease, and one of them, the foreman, died. Four out of the six 
labourers who drank the water also took typhoid. All tin brick
layers lived at St. Catharines and returned to their homes every 
night. There was no typhoid ease in the family of any of them.

On the 15th July, Mr. Gunn again removed the handle from 
the pump. Some eases of typhoid developed later, 1ml none 
after the expiry of the period during which ordinarily the disease 
manifests itself. Dr. Addy was asked: "When the people slopped 
drinking from the well the typhoid epidemic ceased, did it notf 
A. There were eases after.

"Q. But very shortly after, which might have been attribut
able to inoculation before the well was closed f A. I think that 
is right."

Dr. Anderson, the bacteriologist of the Provincial Board n( 
Health, went from Toronto to investigate the cause of the epi
demic, arriving at the defendants’ premises on the 23rd July. 
Ten persons were there found ill of typhoid, and all had bon 
working in the defendants' factory. Dr. Anderson tested the well- 
water and found it highly contaminated with intestinal organ
isms. He investigated the possibilities of infection from other 
sources and eliminated them as causes of the outbreak. His dia
gram made from information given him by Mr. Gunu shews 
drains or sewers passing near the well. A flush-closet used late 
in June, according to one witness, which stood near the well
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though inside a building, had been removed before Dr. Ander
son’s arrival. The reason for its removal does not clearly appear 
in evidence, but may readily be inferred.

The finding of negligenee may be supported on the ground 
that in the circumstances it was the duty of the defendants to 
have the water from the well tested several times in 1920 before 
supplying it to their employees. The defendants failed to dis
charge that and other duties, such as preventing, earlier in the 
season, the use of the adjacent closet or taking up the sewers near 
the well.

That such negligence caused the damages awarded to the 
plaintiffs is a probable and reasonable conclusion from the facts 
disclosed in the evidence.

In Richard Kvam <0 Co., Limited v. Astlcy, [1911] A.C. C74, 
at 678, Lord Chancellor Loreburn says:—

“It is, of course, impossible to lay down in words any ueale 
or standard by which you can measure the degree of proof which 
will .suffice to support a particular conclusion of fact. The 
applicant must prove his ease. This does not mean that he must 
demonstrate his ease. If the more probable conclusion is that 
for which ho contends, and there is anything pointing to it, then 
there is evidence for a Court to act upon. Any conclusion short 
of certainty may be miscalled conjecture or surmise, but Courts, 
like individuals, habitually act upon a balance of probabilities.”

It is strongly urged that, even if there was, as 1 think, a 
common law liability for breach of a duty owed by the masters 
to their servants,the defendants arc relic veil owing to the pro
visions of the Workmen’s Compensation Act.

That contention must prevail if the diesase which affected 
three of the plaintiffs falls within the meaning of ‘‘accident,” 
as that term occurs in the atatute.

It is there declared, sec. 2 (1) (a), to include “a fortuitous 
event occasioned by a physical or natural cause.” This appears 
to me nut to affect the meaning of the word in the circumstances 
of the present case. 1 do not regard the outbreak of typhoid as 
fortuitous, that is, by chance. It was inevitable that every person 
who used the water while it was contaminated should be infected 
by it, though many could and did successfully resist the infec
tion. The incidence of the disease could have been prevented by 
the defendants, and should have been expected by them. It had 
not the requisites of an accident in the popular and ordinary 
sens.- in which the tenn is used—“an unlooked-for mishap or an 
untoward event which is not expected or designed,” as stated by 
Lord Maenaghten in Fenton v. Thoriey d* Co. Limited, 119011] 
A.C. 443, 448.

Ont.

App. Dlv. 

CoHTAXXA 

Dominion 

Limited.

I.un-liford J.



422 Dominion Law Reports. [67 D.L.R.

Out.

App. DIv.

COSTANZA

Dominion
Cannes*
Limited.

l.elrhfortl, J.

The difficulty of defining, as used in a statute, sueli n general 
term as accident, has often been referred to. In Scotland 
Canadian Cartridge Co., 50 D.L.R. 666, 59 Can. S.C.R. 471. 
Anglin, J„ says that it had been more discussed than am ther 
word, and that it means “some unexpected event happening 
without design and the time of which can be fixed."

In that case as in this, the time of the event could not he 
fixed, and it was held by the Supreme Court that injury to he 
health of a workman resulting from inhaling poisonous furnci 
was not an accident within the meaning of the term in tin1 see. 
tion of the Workmen’s Compensation Aet now relied on ns a bar. 
The only differenee between the Scotland ease and this case i« 
that the claim of the injured workman had been rejected by the 
Workmen’s Compensation Board ; but that rejection cannot haw 
affected the meaning proper to be given by the Court to the word 
“accident."

Referring to the leading recent ease of Innct or (iront v 
Kynoch, [1919] A.C. 765, Davies, C.J., said 50 D.L.R. at ti(>8 

“I take it from reading the judgments delivered that in the 
absence of proof of the abrasion on the plaintiff 's leg whirl 
became infected by certain noxious bacilli, there would not have 
been any ground for the holding their Lordships reached.''

In the case followed in /tines or (iront v. Kynoch—Hrintom 
Limited V. Turvcy, [1905] A.C. 230, the House of Lords held, 
Lord Robertson dissenting' that the assault of a bacillus upon a 
workman proceeding from the wool upon which he was wotting, 
and affecting him with mortal anthrax, was an accident, and 
that the consequent and fatal disease was an injury. Lord 
Lindley, who agreed with the Lord Chancellor and laird Mac- 
naghten, was however careful to observe (pp. 237, 2‘h “1 
hope that the decision in this ease will not be regarded ns involv
ing the doctrine that all diseases caught by a workman in the 
course of his employment arc to be regarded as accidents within 
the meaning of the Workmen’s Compensation Act. That is ven
ter from being my view of tho Act." Then he adds: 'In this 
case your Lordships have to deal with death resulting from dis
ease caused by an injury which I am myself unable to describe 
more accurately than by calling it purely accidental.'

Scotland v. Canadian Cartridge Co., decided after the fa set 
case, covers, in my opinion, the precise point raised here and is 
conclusive upon the defence raised by it.

The damages sustained by Horace Costanza flow directly 
from the negligence of the defendants. There is evidence to
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justify the amount awarded, and the appeal against him, as 
against the other plaintiffs, should be dismissed.

Middleton, J. :—I agree with the views of my brothers and 
need add nothing.

There was a breach of the common law duty owing to the 
plaintiffs when the defendants negligently supplied them with 
impure water for drinking purposes, and it is abundantly shewn 
that the illness which occurred was the result.

There was not an “accident” within the meaning of ihc 
Workmen’s Compensation Act. as expounded by the Supreme 
Court of Canada in the Scotland case. (50 D.L.R. 666, 59 Can. 
8.C.R. 471.)

Meredith, C.J.C.P. :—If the injury which the plaintiffs sus
tained, and for which damages are sought in this action, were 
caused by accident, and if the accident arose out of and in the 
course of the plaintiffs’ employment, this action must be dismiss
ed—the law of this Province plainly so provides: the Workmen’s 
Compensation Act, sec. 13.

That the accident arose out of and in the course of the em
ployment—if it arose at all—is manifest : the plaintiffs’ action is 
based, and can be supported only, on the ground that the injury 
was sustained whilst the plaintiffs were engaged in their work 
for the defendants, their masters, in drinking water which the 
defendants were by law bound to provide for their servants to be 
so drunk.

And as plainly too—so it seems to me—the injury was an 
accident: “a fortuitous event occasioned by a physical or natural 
cause:** same enactment, sec. 2 (1) (<z). Indeed it was accidental 
in a double sense : by accident the water became contaminated ; 
and by accident the plaintiffs drank the germs which caused 
their injury; neither was in any sense intentional.

How the water became contaminated—if it were—has not 
been proved. If obliged 'to conjecture, my guess should be that 
it was caused by servants of the defendants making use of dis
used privies, and other places, instead of the water-elosets which 
were in use. But, from whatsoever source the pollution came, 
there was no intention that it should pass into the wrell ; that, if 
it happened, was accidental. There was no intention to drink 
the poison of such pollution. Taking poison instead of pure 
water was altogether accidental. It is difficult for me to per
ceive how anything else could be more accidental, how it can 
reasonably be said that, in any sense, the plaintiffs’ injury was 
not the result of an accident.

If poison of any other kind were taken in mistake for medi
cine, could it be said that the injury caused was not caused by
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accident ! And it can make no difference whetlier the pm- n uas 
mineral or vegetable, bacterial or microbial.

But is is said that the case of Scotland supra prevents u- from 
giving effect to the obvious. There are two answers to thin tir-t. 
that it was a very different case; and- second, that, as tin que-s- 
tion of accident or no accident was not open in the Courts in tbat 
case, there could be no decision upon the question; and wecan- 
not avoid the duty to determine it now, in this case, no matter 
what may have been said upon the subject by any Judge of any 
of the Courts in which that case was considered.

In that case there was no poisoning of water by accident : all 
that was done to the water was done knowingly anil intentimally. 
and there was no inhaling of the fumes by accident; if. - -,In
jury found, the inhaling was detrimental to health, it was a detri
ment incidental to the work which was being done; and - an 
industrial or occupational cause of ill-health of which every per- 
son engaged in it knowingly took the risk. The fun vs were ip. 
separable front the work which had to be done; just as other 
diseases are more or less inseparable from the other occupation», 
as every one knows, and, knowing, every one engaged ai them 
takes the risk, unless and until statute-law intervenes, as d dm 
to some extent under the Workmen’s Compensation Act.

Instead of the eases standing in the way of a workman hav
ing compensation under the Act for injuries such us those in 
question, all the cases, of the very highest authority, mala it very 
plain that the workman is entitled to such compensation

I find it impossible to perceive any kind of difference n prin
ciple between those cases and this. That in one the i icrolia 
entered through an abrasion of the skin, can surely make only 
this differenee, that they were of that kind which are n t able 
to penetrate a sound human epidermis, and so if then- had liera 
no door opened to them in the abrasion there could have liven 
no ruling and no injury and no claim. It could make no differ
ence in the effect, bodily or legally, whether the abrn- -n was 
caused intentionally or accidentally. In this ease the gi is were 
able to penetrate the lining of the alimentary canal, tin needed 
no opening in it to let them in, and so the case is com) ruble le 
one in which by accident many minute poisoned nee Il s hml 
been swallowed in food or drink.

Mr. White suggested that we might in effect rcfvi ;• In the 
Workmen’s Compensation Board to determine this .ration: 
but why should the question be sent there for eons ration! 
The plaintiffs might have made their elaim there, as v plain
tiff did in the case of Scotland ; but he chose to bring this action 
and the defendants have a right to have that action • smimrd
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if ill is Court be of opinion that it does not lie, notwithstanding 
the fact that they might have applied to the Board to determine 
it—see. 64 (4) : and it is better that a question of such general 
importance should be determined by the highest Courts than by 
the Board, which shall have the benefit of that determination; a 
determination which would also be binding upon the parties, 
who, in bringing the action to trial, have sought such a deter
mination rather than one by the Board.

1 am in favour, therefore, of allowing this appeal and dis
missing the action.

The action of each of the other two plaintiffs who were 
poisoned and suffered stands in the same position as this action 
and should be dealt with in the same manner.

The action of the fourth claimant—the husband and father 
of the others—is different. Though he was a fellow-servant of 
the defendants in a common employment with them, by vhaneo 
the water he drank was uncontaminated, or his alimentary canal 
was impregnable, or his body contained enemies of the poisons 
in the water, enemies which were too much for them, or per
chance in some other way he escaped, llis claim is for money 
spent and time devoted to the other three in and during their 
illness: but such care and costs—even if otherwise recoverable— 
are among those things for which compensation is given under 
the provisions of the Act; and they arc not to be paid for twice: 
this plaintiff’s claim, if he really have any, is against those for 
whom he served and paid; and who are to be compensated for 
such things. His action therefore should be dismissed also.

Lennox, J.:—I agree with the learned Chief Justice presid
ing in this Court that the Courts of this Province have no juris
diction to entertain the claim set up in this action by and on 
behalf of Mary Costanza, Phillipine Costanza, her daughter, and 
Horace Costanza the younger, her son. The allegation of these 
plaintiffs is that, while working in the defendants” factory, as 
their employees, and in the course of their employment, they 
were supplied by the defendants with drinking water impreg
nated with typhoid germs; that these plaintiffs drank of this 
water without knowledge of its noxious and disease-læaring 
character, from time to time, and, in consequence, severally con
tracted an illness or disease described in the statement of claim 
as castro-enteritis or para-typhoid fever.”

1 do not know whether the other plaintiff—limace Costanza 
who sues on his own behalf for incidental damages as the hus
band of Mary and father of Phillipine and Horace junior, and 
also as next friend of his son and daughter, was also an employee 
of the defendants. I think he was. In answer to the question
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(9), “What damage was caused to the plaintiff Horace Cos- 
tanza by the illness of his wife, daughter, and sont’’ the jury 
said: “Loss of time from work and additional expense such as 
doctor’s fees, hospital charges, medicine, special food, ice and 
laundry. Amount #800,’’ And he has judgment for this sum.

Whether tho plaintiff Horace Costanza happened to lie a 
workman of the defendants or not, his right, if any he lias, 
against the defendants is not for compensation for “personal 
injury by accident arising out of and in the course of iliia) 
employment,’’ referred to in see. 3 of the Workmen’s Compen
sation Act, 4 fleo. V. eh. 20, Ontario. 1 have therefore advisedly 
limited w hat I have said, and desire to lie understood as limiting 
what I shall say, as to jurisdiction, to the other plaintiffs alone. 
Assuming that I am right in concluding, as I do, that the I line 
workers claiming for personal injuries can obtain compensation 
only through the Board, it would be a rather unlocked for result 
if a supplementary or collateral common law action could also 
be maintained by this plaintiff ; but, as 1 am in a minority in 
any ease, it is not advisable, I think, to lengthen my judgment, 
liable to be too long in any event, by adverting to this matter 
beyond clearly defining what I propose to deal with. It was not 
suggested by Mr. White that this plaintiff’s claim has a better 
footing than the others. I notice, too, that a dwelling house, said 
to have been furnished as the plaintiffs’ habitation. ,y the 
defendants, is referred to in the statement of claim as being in 
an insanitary condition. The issue at the trial probably drifted 
away from this question, as the jury was not asked to pronounce 
upon it; and, as it was not referred to upon the argument of 
the appeal, I have not considered whether these facts, if estab
lished, would determine anything as to the proper method of 
trial. Here again an outsider, the husband and father, os head 
of the family, must be taken to be the tenant and occupant. 
Our Workmen’s Compensation Act is, no doubt, largely based 
upon the provisions of the English Workmen’s Compensation 
Act 1906 (Imp.) eh. 58; but, as to whether there is a radical dif
ference in the scheme or policy of the Acts. I speak with hesita
tion, as I have not had the advantage of seeing any judicial re
ference to this point. It has not been and cannot be disput'd 
that the defendants are carrying on an “industry" In which 
Hart I of the Act applies, and are contributors, and bound to 
contribute, to the “accident fund" as therein defined. Care
fully reading and comparing, these two Acts, I have come to the 
conclusion that “Where in any employment to which this part" 
(Hart I) “applies, personal injury by accident arising nut of 
and in the course of his employment is . . . caused to a
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workman,” the only remedy of the workman or his dependants 
is under Part I., and through the agency of the Workmen’s 
Compensation Board; and this whether the injury was caused 
“by accident,” in the ordinary sense of that term, and as it is 
used in the English Act, or by ‘‘a wilful and intentional act” 
of the employer.

If this interpretation is right, it follows that the jurisdic
tion of the Board under the Ontario Act is much wider than the 
jurisdiction of the arbitrators under the English Act.

Under sub-scc. 2 (l>) of see. (1) of the English Act, ‘‘When 
the injury was caused by the personal negligence or wilful act 
of the employer or of some person for whose act or default the 
employer is responsible,” the person injured may, at his option, 
either obtain compensation or redress by an action or by pro
ceedings under the Act. It is not so here. The policy of our Act 
is in a large measure to do away with litigation between employee 
and employer; and to substitute the Board for the Courts, and a 
scheduled scale of compensation or amends for the uncertain 
estimate of a jury; and to this end it directs that “no action 
shall lie for the recovery of the compensation whether it is pay
able by the employer individually or out of the accident fund, 
but all claims for compensation shall be heard and determined 
by the Board:” sec. 13. Using the words “by accident” in 
sec. 3, it was obviously necessary, if a check were to be put upon 
litigation, on the one hand, and, if the workman was not to be 
left entirely to the tender mercy of his employer, on the other 
to do something more. The course adopted was to declare 
that “in this Act ‘accident’ shall include a wilful and inten
tional act, not being the act of the workman and a fortuitous 
event occasioned by a physical or natural cause:” see. 2 (1) (a).

There is at least one other important distinction to l>c kept 
in mind in reading English cases decided before the judgment 
of the House of Lords in Innés or Grant v. Ki/noch, [1919] A.C. 
765, namely, the difference in the statutory requirements as to 
notice. Under our Act, “The notice shall give the name and 
address of the workman and shall be sufficient if it states in 
ordinary language the cause of the injury and where the acci
dent happened:” sec. 20, sub-sec. 2. Under the English Act of 
1906 (and it was the same in the Act of 1897), the notice ‘‘shall 
give the name and address of the person injured, and shall state 
in ordinary language the cause of thç injury and the date at 
which the accident happened:” sec. (2).

Notwithstanding the exceptions and saving provisions in both 
Acts, the difference between “where” and “when” is important,
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in itself : that is. the necessity of stating a specific dale, if 
literally construed, made it impossible to institute proem ting* 
under the English Act in many instances where ascertainment 
of the actual time of the happening of the accident could imt. in 
the end, be accomplished; in other words, where eviden.e of 
more than an approximate date was out of the question. It 
might be said that, the form of the notice to l>e given in this 
Province being so radically different, English decisions turning 
upon this point are not relevant. And this is quite true as 
regards the character of notice to be given in this Pr<»\inee, 
and it is also true that the interpretation of the English Act 
as to notice, and, consequently, in a measure at least, the mean
ing of the phrase “by accident/’ was put upon a new footing in 
April, 1919, by the judgment of the House of Lords in the 
Innés or (iront v. Kynoeh ease, in which it was declared that 
“the provisions of the Act as to fixing the date of the m nient 
are satisfied if, having regard to the nature of the injury alleged, 
the date of the occurrence of the accident is reasonably fixed, 
so as to connect the injury with the accident.”

As to the notice itself we are not likely to have much «liffi- 
culty; but, assuming, as I think I must, that when our A t was 
passed in 1914 the Legislature lind in mind the interpretation 
in the English Courts of an Act which we in part adopt'd ami 
in part amended, 1 find it necessary to consider some « f these 
decisions in ascertaining, if I can, the legislative purpose and 
intent where terms of the basic Act have been significantly 
departed from. What I have in view is the inquiry : I) s the 
form of the notice, read in the light of decided eases, and in 
connection with the interpretation clause, and secs. 1.1 ami fiO 
of our Act, point to a limitation of the jurisdiction of our 
Courts far beyond anything contemplated or provided for by the 
English Act! I think it does. It was successfully argued in 
a long line of cases decided in England before 1914 that the 
requirement as to notice was a key to the interpretation of the 
Act, and that where, upon the facts, an exact date could not Ik1 
assigned and established, that, in itself was proof that tli- injury 
was not “by accident.”

It is sufficient to refer to two cases. Steel v. Commet!, I m<tA‘ 
Co., Limited, [1905] 2 K.B. 232, is, perhaps, the most signifi
cant. The head-note is; “Held, that to bring a case wnliin the 
Act there must be, by reason of sec. 2, sub-sec. 1, an in iry by 
an accident of which notice can be given, and that, sin - it was 
not possible to indicate a time at which there was an '-rident 
which caused the injury to the workman, he was not ntitlctl 
to an award under the Act.” Colline, M.R., in that <-a it p
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236, said: “It is not possible to indicate any precise time at 
which the mischief arose. It seems to me that the provisions of 
sec. 2 of the Act’’ (1897) “shew that what is dealt with are 
cases in which a date can be fixed as that on which the injury 
by accident came about. I am unable to find such a date in this 
case.’’

In Eke v. Hart-Dyke, [1910] 2 K.B. 677, the deceased 
died of ptomaine poisoning occasioned by inhaling sewer gas. 
He was exposed to this while opening cesspools, pursuant to his 
employers’ instructions, and the period of exposure did not 
cover, in all, more that 4 or 5 days. There appears to have been 
evidence, regarded as satisfactory, that on one or other of these 
days, while so engaged, he became infected with the poison of 
which he died. Referring to Brintons Limited V. Turvey, [1905] 
A.C. 230, Kennedy, L.J., at p. 688, said: “According to the 
judgment of the House of Lords, if you can prove that on a 
particular day, though nobody saw it, a particular bacterium 
from the wool struck his eye, because his eye” (the workman’s 
in the Brintom case) “was afterwards found to be diseased, that 
is an accident. It is not easy, I think, to draw a clear line of 
distinction between that and what might, I think, have been 
found here, on the medical evidence, that the death was due to 
toxin poisoning which got into his body on one or other of the 
particular occasions on which the deceased worked in the cess
pools.” However, it being impossible to ascertain on which of 
the 4 or 5 days the sewer gas was taken into the system of the 
deceased, it was held that the injury was not “by accident" 
within the meaning of the Act.

It is common knowledge that our Act was framed by as 
eminent a jurist as we have in Canada, and it goes w ithout say
ing that undoubtedly he supplemented his already extensive 
general knowledge of English case-law by special study and 
consideration of decisions under the English Acts. I do not 
suggest that Courts are completely bereft of jurisdiction, but I 
confess I find it easier to perceive the almost unlimited field of 
jurisdiction conferred upon the Board exclusively and finally to 
adjust difficulties arising between workmen and employers, in 
cases of mishaps, than to discover in advance the limited area 
reserved for the jurisdiction of the Courts. I am for the present 
not concerned as to the residue ; it is enough if I am satisfied, 
ai I am. even without the aid of conclusive decisions presently 
to be referred to, that the jurisdiction of the Board includes 
the issues to be determined in this instance.

How then does the matter stand, reading the Act in the
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light of the surrounding cireumstanees, and, for the moment, 
without reference to any subsequent decision !

1. The injury must be by accident, of course, but an aeei- 
dent, in the ordinary sense, plus the statutory meaning assigned 
to it: sec. 3 (1) and sec. 2 (1) (a).

2. Unless the contrary is shewn, it is to be presumed that 
au “accident arising out of the employment” occurred “in tilt- 
course of the employment,” and vice versa: sec. 3 (2).

3. The Act provides for the appointment of three Commis
sioners with a tenure of office the same as a County Court Judge 
with salaries exceeding the salaries of the Supreme Court 
Judges of the Provinces at the date of the Act, and with power 
to appoint a staff of officials at their discretion, fix their salaries, 
subject to the approval of the Lieutenant-Governor in Council, 
and to remove them at pleasure : secs. 3, 45, 59, 50, 52, 55, and 59.

4. The Board has exclusive jurisdiction as to all matters and 
questions arising under Part 1. and “the action or decision of 
the Board thereon shall lie final and conclusive and shall not lie 
open to question or review in any Court, and no proceedings 
by or before the Board shall be restrained by injunction, prohi
bition or other process or proceeding in any Court or be remov
able by certiorari or otherwise into any Court:” sec. 60.

5. “No action shall lie for the recovery of the compensation 
. . but all claims for compensation shall be heard and deter
mined by the Board: sec. 13. The Board has almost unlimited 
control over the “accident fund” and, concerning the employer 
and workman, broad end general discretionary powers, including 
the right to be bénéficient as well as just. It is in effect an addi
tional Court, but without the limitations that Courts must usu
ally keep in view. The scheme of the Act throughout appears 
to secure a reasonable and moderate compensation for all work
men sustaining accidental injuries, as a substitute for the hap
hazard and occasional recovery of an extravagant or inadequate 
sum by a fortunate or unfortunate litigant. It manifestly 
includes eases where there was no common law right of action. 
The “accident fund” is in a way a provident and bénéficient 
fund, a limited insurance for workmen generally ; an accident 
policy ; the statutory equivalent of a right of action, if a right 
of action there would otherwise be. Speaking of the scope of 
the Workmen’s Compensation Act, 1906, it is said in llalshuryN 
Laws of England, vol. 20 para. 326 p. 153: “The liability to 
pay compensation under the Workmen’s Compensation Act. 
1906, attaches to the relation of employer and workman and is 
quite irrespective of negligence. With few exceptions, it is an 
obligation upon every employer of labour to make pecuniary
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compensation to a limited extent, whenever death or disablement 
happens to a workman in the course of his employment.”

6. If the Board determines that the subject-matter of a pend
ing action is within its jurisdiction, its decision is final and the 
action shall be forever stayed : sees. 60 and 64 (4).

7. The Board may determine in advance as to its own juris
diction, and as to the jurisdiction of the Courts, and the pro
visions of Part I. are “in lieu of all rights and rights of action, 
statutory or otherwise. . . . by reason of any accident:” see. 
15, as enacted by 5 Geo. V. eh. 24, see. 8.

The jury found everything essential to the plaintiffs' suc
cess (again I am referring to the plaintiffs other than the hus
band and father), against the defendants. The finding does not 
matter either way. In the view I take of the claim, I have not to 
consider what the proof will be, but what is set up by these 
claimants, whether admitted or denied. They allege that the 
water supplied to them for drinking, and which they used, 
without suspicion of its impurity, was polluted, and that, in 
consequence, they became ill.

The defendants do not and cannot deny that they are com
pelled by statute to furnish pure water, nor can they dispute 
their common law' obligation to furnish wholesome water, if they 
undertake to furnish it at all: Ainslie Mining and R.W. Co. V. 
McDougall (1909), 42 Can. 8.C.R. 4M.

They say that the water was pure, and, if it was not, that 
they did everything humanly possible to tliat end. Very well. 
If they endeavoured to get pure water, thought they had suc
ceeded, and, despite their care, and without their knowledge, it 
became contaminated, the contamination was an “accident” on 
their part, in the ordinary sense of the word—whether the soil 
beneath the tanks, or beneath their factory, or breaks in the 
drainaec system, or unsuspected seepage from the water-closets, 
was the source of contamination: it was an unintentional and 
unforeseen occurrence, an accident.

The defendants would not care to say that the alleged condi
tion of the water was “wilful and intentional” on their part ; 
but, if they did, the injury' would still Ik» “by accident* ” within 
the meaning and specific terms of the Act. And in the same 
ordinary sense the plaintiffs, drinking the water in the belief 
•hat it was pure, and sustaining injury, were injured “by acci
dent.” A druggist fills prescriptions for A. and B. at the same 
time; a medicine for A. and a poison for B. Say that the 
bottles are similar, although properly labelled. By mistake B.’s 
poison is sent to A. and A takes it, without looking at the label, 
>n the belief that it is what he sent for, and, as a consequence
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of his mistake, dies of poisoning. Was not his death aceidi ntal. 
the result of a double accidentt Does it matter whether it is 
poison from a bottle or polluted water from a well! Why only 
the other day a householder in this city got in something intend
ed to be used for culinary purposes and harmless, perhaps 
serviceable, if properly used. Unfortunately, her mind being 
temporarily diverted to something else, she neglected to put it iu 
a place of safety A roomer or lodger seeing it, and imagining 
that the bottle contained alcoholic liquor, or a beverage of some 
kind, und thinking, as he said, that “it would be a good i ke," 
drunk part of it directly from the bottle, was poisoned, und. as 
I recollect the newspaper accounts, died almost immédiat» 1 In 
popular language, “it was all an accident,” und the statut my 
meaning is the ordinary popular meaning, with the “wilful and 
intentional acts” of the employer superadded.

Well then, without going outside the Act itself. I would feel 
no hesitation in saying that the claims here are within the 
exclusive jurisdiction of the Board.

There is, however, a pretty long line of directly n levant 
English cases. I refer particularly to two decisions in the House 
of Lords: limes nr Grant v. Kynock 11919] A.C. 765, and Brin- 
tona Limited v. Turvcy, [1905] A.C. 230, there reviewed and 
applied These cases are so directly in point that I would not 
have thought the exclusive jurisdiction of the Board upon the 
claims here set up reasonably open to debate, were it not that 
members of the Court more experienced than I am, an- of an 
entirely different opinion: interpreting the case of Scat bunt v. 
Canadian Cartridge Co., 50 D.L.H. 666, 59 Can. S.C.H. 471. as 
deciding the issue here. I will refer to this decision presently.

The English cases are collected and reviewed in the /tutu 
Kynoch case. They afford instructive examples of the applica
tion of the phrase “injury by accident” to unexpect»d and 
unforeseen casualties, under varying conditions, but 1 U"<1 not 
discuss them. I have derived very great advantage from i care
ful study of the dissenting judgment of Lord Atkins».i. in the 
Innes-Kynoch case. I will only refer, particularly, to tin* judg
ment of Lord Buckmaster, [1919] A.C. at pp. 776-7; it dimtly 
touches a point dwelt upon during the argument of this appeal, 
namely, the number of persons who sustained injury from the 
same source before or about the time the plaintiffs 1 avoine 
infected. As to the earlier eases of infection at the defrwlanti 
factory-, it is to be kept in mind that the plaintiffs v» rv new 
arrivals in this country, and, if they heard of what had previ
ously occurred, the defendants asserted, and it was .‘iicrally 
believed, that changes had been made that completely remedied
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the prénom condition. Lord Buekmaster said : "Lord Dundas, 
however, in Drylie v. Alloa Coal Co., [1912-1913] S.C. 549. ex
pressed his view that disease was not an accident at all unless it 
could be definitely collocated in the relation of effect to cause with 
some unusual, unexpected, and undesigned event arising, at an 
ascertained time, out of the employment. ... I doubt if this 
careful analysis is sufficient. If, for example, in the case of 
Brintons Limited v. Turvey it had been shewn that several other 
workmen had all contracted anthrax, so that the disease could 
not lie described as unusual or entirely unexpected. I cannot 
think that such circumstance would have destroyed the founda
tion upon which Lord Maenaghten's opinion was based. The 
accident would have been more common, but it would still have 
been an accident. Nor again is it possible to relate with certainty 
the onset of any bacterial attack to a time ascertained with 
anything approaching the certainty that attaches to an ordinary 
physical injur}-. In the case then under consideration where 
the pneumonia was strictly traceable to the chill caused at a 
particular moment, these conditions could possibly be satisfied, 
but I cannot think that they are of universal application, nor, 
if disease be accepted as, in certain eases—Brintons Limited v. 
Turvey shews that it must—as an accident within the meaning 
of the statute, can the conditions of decision be formulated by 
•ny rigid or unyielding principle.” This is all 1 intended to 
quote, but it recalls a passage in the judgment of Lord Atkinson 
in the same case—reasoning to a different conclusion it is true— 
and I cannot refrain from quoting it, in this connection, as 
well. At pp. 780-1, Lord Atkinson said: "In truth, in one sense, 
the catching of an infectious disease is always fortuitous or acci
dental. There ia always an element of chance in it. The fact 
well known to everybody in his daily experience that if a given 
numlier of ordinary persons be at the same moment, and under 
the same external circumstances, brought into contact with the 
same source of infection, some of them will catch the disease, 
while others will escape it, proves this.”

It was argued, and this view is adopted by a majority of the 
Court, that we are bound by the judgment of the Supreme 
Court of Canada in Seotlaml v. Canadian Cartridge Co., 50 D.L. 
11. Will. 59 Van. 8.C.R. 471. Assuming that a question of juris
diction was decided in that action, and, with great respect, I am 
not of that opinion, the conditions surrounding Scotland’s injury 
•nil the principles applicable in that ease are so obviously differ
ent from the facts us found in this action that they can afford no 
guide ns to where the plaintiff in this action should seek compeii.
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sat ion for his injuries. The defendants’ factory in the Scot land 
case was built and maintained according to the plan and inten
tion of the defendants, and without any provision for proper 
ventilation. The poisonous gases occasioning the injury were per
ceptible to the senses, the odor was distinct, offensiv- mil 
nauseating, the vapours were visible to the eye, particular!; in 
cold weather, with the windows closed. The conditions, and tlvi 
probable effect of the conditions, was known to everybody Uut 
the factory, including Scotland himself. Knowing all il* - In 
accepted the employment, and. experiencing the evil effet*is I'm» 
time to time, he still kept on working until through illn- " lie 
could work no longer. The ease comes within a line of d« -mnt 
under the Kn Act in which it was held that the cm i ti-m 
occasioning the injury was so clearly incidental to the imp! 
ment, the liability to infection or disease was so ohviiv , i 
occurrence was so clearly something to be expected, that 1 4
be said that the workman knowingly understood the ri-l; ;r I 
it could not Ik* said that the injury was “by accident.”

I refer to such cases as Marlin v. Mnnchenttr Corpi ' • ;! 
(1912), 5 B.W.C.C. 259—a workman engaged to clean < 1 the 
mortuary of a fever hospital: Broderick v. London ( -/./-/ 
Council, 11908] 2 K.B. 807—a man working on sew» - I 
Eki v. Ilnrt-Dffkf, already referred to. These cases .ill 
under a statute in which “by accident” is to be intiTi nil 
according to its plain ordinary meaning: per Mathew, I..I in 
the Stod-Cammetl case above referred to 11905] 2 K.B. a’ _
It is not so under our Act, by reason of the interpretation r!.upl
and for other reasons already discussed. Any happeniii.: : r<>!'- 
able or improbable, foivseen or unforeseen, ami “not !•» . ilie
act of the workmen,” appears to lie within the purview < u 
Act.

Vpon Scotland’s application for compensation mvl r the 
Act, the Workmen’s (’om pensât ion Board decides! that v:t 
not a cane of 4‘personal injury by accident.” and. upon ear
ing, at the instance of the employers, re-affirmed tin* <l •" 
Scotland’s rights, if any, were under Bart l. of the Act l tlm. 
V. eh. 25. Ontario). By see. 60 the Board is given “exclusive 
jurisdiction to examine into, hear ami determine all inatk"** ami 
questions arising under ” Bart I., “and the action or 1 v.m 

of the Board thereon shall be final and conclusive and >ii.ill nut 
be open to question or review in any Court.”

Scotland’s right to redress, therefore, if any he hod. was hv 
action ; and he brought action for damages, the action I have 
been referring to, and obtained judgment upon the finding* of 
a jury. The defendants, amongst other things, set up the

33



67 D.L.R.] Dominion Law Reports. 435

exclusive jurisdiction of the Board. This plea should not have 
been allowed to remain upon the record, but apparently the 
defendants did not move to have it struck out The Court of 
Appeal (1919) 48 D.L.R. 655, (45 O.L.R. 58b) set aside the 
judgment upon the ground that there was no evidence to sup- 
port the jury’s findings, the Chief Justice of the Common Pleas, 
who delivered the judgment of the Court, pointing out that the 
decision of the Board referred to was not open to review.

I pon appeal, the judgment of this Court was unanimously 
reversed bv the Supreme Court of Canada, upon the ground ihat 
there was evidence upon which the jury could reasonable find 
for the plaintiff. The head-note of the ease is erroneous. There 
\ui' not, and, by reason of the statute, could not be. any judicial 
review of the decision of the Board. It is true thaï three of the 
six .lodges, the Chief Justice, Mr. Justice ldington, and Mr 
Justice Brodeur, incidentally expressed the opinion that the 
Board’s decision was right, the latter evidently overlooking that 
it is not necessary under our Act that the notice should specify 
tin date of the accident. Mr. Justice Duff pointedly refrained 
from expressing any opinion. Mr. Justice Mignault adopted the 
judgment of Mr. Justice Anglin : and Mr. Justice Anglin, with 
characteristic brevity and clearness, defines his attitude, 50 D.L. 
11. at p. 080, in this way : “The reconsideration by the Board of 
tic- plaintiff’s claim for compensation was at the instance of the 
Jiroent defendant, and 1 agree with the learned Chief Justice 
of the Common Pleas that the Board ’a conclusion that the plain
tiff's claim was not founded on a personal injury by accident 
within the meaning of the Act is binding on the defendant and 
not open to review in this action—If the question were open 1 
should incline to apply and follow the decisions in Stnl v. ('inn- 
uni! Laird tV Co. Limited |1905| 2 K.B. 232 : Martin v. Man- 
rl‘' '< /• Corporation (1912), 5 B.W.C.C. 259; Broderick v. Lon
don Connti/ Council, 11908J 2 K.B. 807 ; and Eke v. llart-Dijke, 
[1910| 2 K.B. 677.”

With this weight of eminent opinion in its favour, and for 
this reason only. 1 will not challenge the decision of the Board : 
1 point out that it is the decision of the Board only, and binding 
only between the parties to it ; and it has not the weighty sanc
tion of a judgment of the Supreme Court of Canada.

Quite aside from all this, the conditions there and here are 
clearly distinguishable. Scotland knew of the com It ions when 
he entered the service, and was reminded of them every day he 
was at work. In this ease no one knew, and it is charitable to 
assume that even the defendants did not suspect, that the water
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was impure. There was no other Canadian case referml to 
touehing the question of jurisdietion.

I would allow the appeal and dismiss the aetion.
Appeal Hummed (Meredith, CJ.C.P., and Lenm .1., 

dissenting).

REX v. REGINA WINE AND KIN KITH LTD.
Saskatchewan Court of Appeal, Haultaln, CJ.8., Lam ont. Tury » and 

McKay, JJ.A. June 29, 1922.
Appeal (|XI—720)—Saskatchewan Tempekance Act, 1920, . i. 70. 

sec. 89—Barac 11—Confiscation or liquor—Ecle 2, Iu mm 
Ormkbs in Council, June 4, 1918—Construction-K1 n r 1.. 
appeal to Privy Council.

The Saskatchewan Temperance Act as amended by, 1!«>, <h. 
70, sec. 39, provides that no ap|>eal shall He from any order <.r 
conviction save to a Judge of the King’s Bench who may reserve 
arv question for the opinion of the Court of Appeal, the Co u i held 
that where these proceedings had been followed, the Court of 
Appeal had no jurisdiction to grant leave to appeal to the Privy 
Council, notwithstanding Rule 2 of the Imperial Order In Council 
of June 4, 1918, giving an appeal as of right where the matter in 
dispute amounts to or is of the value of |4,000, the rule not apply 
ing to the amount of a penalty Imposed by fine or forfeitin' under 
a penal statute, and the question Involved not being of sufficient 
public importance to warrant such leave being granted under 
clause (b) of the Rule.

[Cttxfttttp v. Dupuy (1880), 5 App. Cas. 409, 49 L.J. (P.C.) 63, 
applied.]

Application for leave to appeal from the judgment of the 
Saskatchewan Court of Appeal (1922), 65 D.L.R. 649. upon» 
case stated for the opinion of that Court as to the proper inter
pretation of certain sections of the Saskatchewan Temperance 
Act. Leave refused.

T. D. Itrown, K.C., Director of Prosecutions, for the Crown.
D. A. McNiven, for respondent.
Havltain, C.J.8.:—This is an application for conditional 

leave to appeal to IIis Majesty in Council from the judgment 
of this Court herein, dated May 16 last, and for an order fix in-: 
the conditions as to security or otherwise to be complied with in 
order to obtain final leave to appeal.

By the Imperial Order in Council of June 4, 191K Kule 2 
provides that appeals from this Court shall lie, (a) as <1 right, 
from any final judgment of the Court where the matter in dis
pute on the appeal amounts to or is of the value of four thous
and dollars, or where the claim involves directly or indirectly 
some claim or question to or respecting property or s..me civil 
right amounting to or of the value of four thousand dollars
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or upwards, anti (b) at the discretion of the Court from any 
other judgment of the Court, whether final or interlocutory, 
if, in the opinion of the Court, the question involved in the 
appeal i« one which, by reason of its great general or public 
importance or otherwise, ought to be submitted to His Majesty 
ill Council for decision.

If (he ease comes within clause (b) of Rule 2, I do not think 
lhal leave to appeal should be granted. The judgment proposed 
lo lie appealed from, following the decision in Boyle v. Smith, 
11906] 1 K.B. 432, 75 L.J. (K.B.) 282, 54 W.R. 519, applied a 
well established principle of law to the particular facta of the 
case.

Sask.

C.A.

Rex
v.

Wise 4 
SrisiTs Ltd.

Iliulteln,
C.J.S.

ll was argued on behalf of the Crown that the claimant com
pany could not invoke that principle on account of the lang
uage of sec. 69 (13) of the Saskatchewan Temperance Act 
R.N.S. 1920, eh. 194.

As any doubt on this point seems to me to have lieen removed 
fur the future by a recent amendment to the Act, which came 
into force on the first day of the present month, there is no 
question of general or public importance to be decided.

The application under Rule 2 (b) was made alternatively 
lo an enplication for conditional leave to appeal and for an 
order fixing the conditions as to security and otherwise. Mr. 
Brown argued that, as the liquor seized was of a value exceed
ing 1)4,000, an appeal lies ns of right under Rule 2 (a).

I am not disposed to give to the section of the Act (sec. 75 
(3) ) the binding effect attributed to it by counsel for the res
pondent, as, even if the Legislature has the power to limit the 
right of appeal to His Majesty in Council, that right is not 
explicitly taken away by the sub-section in question.

1 agree with my brother Turgeon, but with the hesitation 
expressed by him, that Rule 2 (a) does not apply to the amount 
of a penalty imposed by fine or forfeiture under a penal sta
tute. As was recently decided by the Privy Council in H. V. 
A'ut IMl Liquors, Ltd., 65 D.L.R. 1, 37 Can. Cr. Cas. 129, 
[1922 | 2 A.C. 128, the proceedings in this case are criminal and 
not civil. In view of the usual rule of the Judicial Committee 
not to grant special leave to appeal in criminal cases, except 
under very exceptional circumstances, it may not be unreason
able lo construe the rule in question, in so far as it allows un 
ipiwul "as of right" in certain cases, as referring exclusively 
to civil appeals.

1 would, therefore, refuse the application, with costs.
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La MONT, J.A.:—This is an application on behalf of the < mwn 
for leave to appeal from the decision of thin Court to tin* IVivy 
Council.

Section 73, sub-sec. (1) of the Saskatchewan Temperam. Art 
provides for an appeal from an order or conviction made by 
a niagistrate to a Judge of the Court of King’s Bench. Sul.
(2) provide that the Judge of the Court of King's Beml up. 
pealed to may reserve for the opinion of the Court of At>• »«m! 
any question of law arising out of the appeal or out of tin* pm- 
eeedings preliminary, aubaeqlient, or incidental thereto, h then 
goes on to provide, in sub-see. (3), (added by 1920. oh. 7<>.
39) as follows: —
“(3) No appeal save as is provided in this section shill Ih* 

had from any order or conviction hereunder.**
In this case, there was an appeal from an order mad*- by a 

magistrate to a Judge of the Court of King’s Bench till I> 1.1{ 
461. That Judge reserved certain questions of law for tin <»pin 
ion of this Court. In the opinion of this Court, th. Iii|in>r 
seized had not lieen properly forfeited to His Majesty. ll.mv 
the desire of the Crown for leave to appeal.

In Cm shiny v. Du pu y (1880). 5 App. Cas. 409. 49 L.J. IM 
63, an application was made to the Court of Queen's Ivmli. 
Quebec, for leave to appeal in a matter arising under th* In 
solvency Act enacted by the Parliament of Canada. Tlui Art 
provided that the judgment of the Court of Queen > Bcneh, 
which was the Appellate Court in Quebec for matters ir the 
Act. should lie final. That Court refused leave to app< r on th 
ground that no further appeal lay. An application v, tlirn 
made to the Privy Council, and this was granted ; I their
Lordships held that the Judges below were right in hold i that 
they had no power to grant leave to appeal.

By an Order in Council dated June 4. 1918, rules were nu d* 
under the Judicial Committee Act. 1844. eh. 69. respei:„• the 
Practice and Procedure in Appeals to His Majesty in t mil. 
The Order provided that an appeal should lie (a) a** et' light 
from any final judgment of this Court where the matter in »li> 
pule on the appeal amounts to or is of the value of >t "tutor 
upwards, or where the appeal involves directly or indirectly 
some claim or question to or respecting property or son ■ rivil 
right amounting to or of the value of $4.000 or upwn i* and 
(b) in the discretion of the Court, if, in the opinion of the 
Court, the question involved in the appeal is one viiiMi. bv 
reason of its great general or public importance or otiicnviv,
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oui:lit to lie submitted to llis Majesty in Council for decision.
In my opinion, these rules must be limited in their na

tion to eases in which there is no statutory enactment prohibit
ing an appeal beyond the Canadian Courts. I do not think the 
Order in Council was intended to overrule federal or provincial 
legislation. Rule 28 of the Order, reads as follows:—

“28. Nothing in these rules contained shall be deemed to 
interfere with the right of llis Majesty, upon the humble peti
tion of any person aggrieved by any judgment of the Court 
to admit his appeal therefrom upon such conditions as llis 
Majesty in Council shall think tit to impose.”

If. therefore, the person aggrieved should not be entitled to 
appeal under these rules, it is still open to him to petition llis 
Majesty to hear the appeal. And that right, in my opinion, 
is not taken away by a provincial enactment prohibiting any 
appeal to lie beyond the provincial Courts. In other words, 
that, notwithstanding the prohibition, llis Majesty may still 
entertain the appeal if he deems it advisable to do so. The pro
hibition. however, in my opinion, is effective to prevent provin
cial Courts from granting leave to appeal. Such leave must be 
obtained from llis Majesty.

For these reasons, the application, in my an, must fail.

Sank.

Cl.

Rex

Wink & 
Sim ki th Ltd.

TurgooB, J.A.

Ti uuLoN, J.A.:—The Imperial Order in Council of June 4, 
131s, governing appeals from decisions of this Court to llis 
Majesty in Council, provides in Rule 2 that such appeals shall 
lie, (a) as of right when the matter in dispute on the appeal 
is of the value of $4,000 or upwards, and (b) at tin* discretion 
of this Court, in any other ease where the question involved 
is one which, by reason of its great general or public import
ance or otherwise, ought to be submitted to llis Majesty in 
Council for decision. The Director of Prosecutions contended 
that the case at Bar comes within the provisions of clause (a) 
wo iin to confer upon the Crown an appeal as of right, as the 
liquor ordered to lie forfeited by the judgment against the res- 
pendents in the Court below was of the value of $7,000. I 
have come to the conclusion, after a great deal of hesitation, I 
admit, that his contention upon this point is not well-founded. 
It is true that the value of the liquor ordered to Is* forfeited 
here is $7,000, but 1 do not think this clause was meant to in
clude the amount of a penalty imposed by tine or forfeiture 
under a penal statute. However, if I am wrong upon this point, 
the Crown will not, 1 think be without redress, because, if the

4
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appeal lies as of right, I do not think anything contaii I in 
this judgment can destroy that right.

In the alternative, however, the Crown applies for h e to 
appeal under the provisions of clause (b), on the grouim that 
the question involved is of sufficient public importance to war
rant such leave being granted. Upon this point it is contended 

Bpisits Ltd. on jp,, respondent that the application should he re.
Tureèon. j.a. fused, (1) because the Saskatchewan Temperance Act pr-eidm.

in sec. 75 (3) that no appeal shall lie from any order or con
viction save to a Judge of King's Bench, who may reserve any 
question of law for the opinion of this Court, as was done in this 
case; and (2), because, in any event, the reason of great public 
importance urged by the Crown does not exist.

I do not think it is necessary to decide the larger question 
raised in the first objection, as, in my opinion, the application 
for leave to appeal should be refused upon the second uund 
alleged against it. The question which the Director of I'n.vcu- 
lions urges as being of great public importance pertains to the 
liability of a principal for the wrongful acts of his agent com
mitted in circumstances such as existed in this case and in the 
case of U. v. Busy Bee Witte, etc. Co. (1921), 60 D.L.Ii. Hi, 14 
S.L.R. 343, 36 Can. Cr. Cas. 93, which was decided I t this 
Court on July 7, 1921. It seems to me, however, that the law 
upon this question has been settled for the future by the l.cgis 
lature itself, which amended the Saskatchewan Temperann-Act 
at its last session by adding the following sub-section to -cc. Ill 
(as amended by 1921-22 ch. 76, sec. 18) :

“ (2) In any proceeding under this Act, proof of one unlawful 
sale of liquor shall suffice to establish the intent or purpose 
of unlawfully keeping liquor for sale in violation of this Act, 
and where such sale is by an agent or employee it shall lie 
deemed, until the contrary is conclusively proven, that such 
agent or employee was acting within the scope of his authority 
or employment.”

As 1 can find no ground, except the one of which I have just 
disposed, upon which it may be argued that there is a qm - inn of 
general or public importance involved, 1 think the application 
should be dismissed with costs.

Bask.

CJt.

Rex
e.

Rboisa 
Wise *

McKay, J.A., concurred with Tvboeon, J.A.

Judgment aeconlin^f
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Ontario Supreme Court, Appellate Division, Meredith, CJ.O., Maclaren, 

Magee, Hodgine and Ferguson, JJ.A. October 94, 1991.
Cashiers (♦ IIK—215)—Accident—Passenger on weong cae—'Trans- 

fee—Directions by the conductor—Injury—Negligence—Con- 
TRIBUTOEY NEOLIOENCB—FINDINGS Of JURY.

The question of contributory negligence in one for the jury, and an 
otherwise negligent act may he excused, when it is apparent from the 
i t idence that the injured part was acting on the advice of, and under 
instructions from the defendant 'a employee.

\Barr ▼. Toronto B. Co. (1919), 49 D.L.R. 444, 45 O.L.R. <14, dis
tinguished; Kllis v. Hamilton Street B. Co. (1920), 57 D.L.R. 33, 48 
O.L.R. 380, referred to.]

An appeal by the defendant company from the judgment of 
Rose, J., at the trial, on his finding as to a release pleaded by 
the appellant company, and upon the findings of the jury, in 
favour of the plaintiff for the recovery of $1,350 and costs in an 
action for damage* for personal injury sustained by the plaintiff 
by reason, as she alleged, of the negligence of a servant of the 
defendant company.

The plaintiff was a passenger upon a street-ear of the defend
ants, which she had entered by mistake. Finding her mistake, 
she obtained from the conductor a transfer-slip and alighted 
from the ear. She was directed by the conductor, as she alleged, 
to go liehind the ear in which she had been travelling, and cross 
to the opposite side of the street ; she attempted to follow what 
she understood to be the instruction given her, and was knocked 
down by a ear going in the opposite direction, and injured. The 
jury at the trial, in answer to questions, found negligence of the 
defendant company in “the conductor directing the lady into 
the danger,” and negatived contributory negligence.

The trial Judge found in favour of the plaintiff upon the 
issue as to the validity of a release of the cause of action set up 
by the defendant company.

Milton Grant, K.C., for appellant company.
A. G. tftaght, K.C., for respondent.
Meredith, C.J.O.:—This is at appeal by the defend

ant from the judgment, dated the 27th May, 1921, which 
was directed to be entered by Rose, J., on his finding as to the 
release pleaded by the appellant, and on the findings of the jury, 
at the trial at Toronto on that and the previous day.

The respondent sues to recover damages for personal injuries 
alleged by her to have been sustained owing to the negligence 
of the appellant.

Tin respondent took passage on a south-bound Broadview 
car of the appellant, at the comer of that avenue and Danforth
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tivenue, intending to go to Muriel street, the )ovality of liieh 
she did not know. She took passage on this ear because >1 was 
informed by a gentleman that it was the proper one by wl h m 
reaeh her destination. Finding, as I gather from the evidence, 
that she was going in tin* wrong direetion. she obtained fr . .lie 
conductor a transfer to the north bound Broadview line. When 
the ear reached the stopping-place at Withrow avenue. <*oni. 
ing to the respondent s testimony, the conductor lohl I n- , 
“jump out” or “now, get out quick”—she makes use <■!' Imtli 
expressions. The respomlent, seeing an automobile approaching, 
desired to stop until it had passed, and the ear sin* was < n iind 
moved on, when she intended to cross the road to 1ak<- Ji 
upbound car or get to the nearest pavement—it is not .-bar 
which. According to her testimony, the automobile had nut 
quite stopped, and the conductor Mid to her, “(let off tin- >icp, I 
must start this car.” She replied, “Half a minute 1 ill the car 
stops.” to which the conductor answered, “Come this v;i>. that 
ear won’t hurt you, come this way.” that the conductor _<>t off 
the step and “pointed round with his arm” for her to y.. lu ni 
the ear.

Acting, as she sakl, upon this, she proceeded to pa-s I • bin I 
the car she hail been on. on her way to the stopping plac. she 
also testified that she told the conductor that that was i ' tin 
right way, and that he said it was quite safe. Tin* rest n«l« nt 
was hurrying on on her way and after taking two steps wax 
knocked down by the north-bound car and injured. She • ' -1 not 
look to see if a car was coming. It appears that there as a 
motor-truck also a few feet behind the car on which tin i •spoil. 
«lent was. Min. Davis, who was on the car, testified that, when 
the ear came to the stopping place, the respondent gut up i > M 
out, and that there was an auto-truck standing and had 
scarcely stopped, that the engine was running, that the niai
ent got on the step, and the conductor motioned to her ...... ..
and spoke to her, but that she did not hear what In- sm '.ha: 
the respondent then gut on the pavement, and the comlin . ’ 
one foot down and swung around the car and “pointed l>.hind 
the ear.”

The testimony of the respondent ami Mm. Davis was -"iitra 
dieted in some respects by the conductor of the car I nurd 
Gordon Spicer). According to his testimony, the auto-1 ri k was 
25 feet away and the other automobile just behind it ; tin r <|»in
dent hesitated and did not want to get off, because die was 
afraid that they would pass the car while she was getting - ft’, he 
told her it was quite safe for her to leave the car, as autos” 
must stop behind standing street cars; she then stepped « If; hi*
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then rang the bell for the ear to start and turned around ami saw 
her stop “right immediately Is-hind the ear." He denied having 
gun. down on the step and pointed around the baek of the ear 
for tlie respondent to go that way, or having indieated to her that 
she was to go behind the ear, ami said that he did not tell lier 
to hurry ; that all that he «lid was to tell her that she would have 
to cross the street to take the iiorth-lsnind ear : In- admitted «hat 
it wan a “hurry up job to get the ear away from the transfer- 
point," ami that he got a “little impatient at her at tin- end 
hermine she «lid not understand ami <!i«l not mean to."

It appears also from the evidenee of the comluetor that the 
ran. were running half a minute apart.

The jury fourni as follows:—
“(j. 1. Were the injuries of whieh the plaintiff complains 

caused by the negligence of the defemiantsf A. Yes.
“2. If no. in what «lid such negligence consists! A. By th«- 

comluetor directing the lady into «langer.
‘•3. Could the plaintiff have avoided the injury by the exer

cise of reasonable care! A. Being influonoe«l by the com I uetor’s 
directions, she was unable to avoi«l the accident.**

It is plain that the jury accepted the account given by the 
respondent and Mrs. Davis as to her having Is-en «limted by the 
conductor to pass behiml the ear in order to reach the transfer- 
poini. ami if they accepted that account th«*y were, in my opin
ion. warranted in fimling negligence. It was, especially in view 
«if the rapid service on the line, a dangerous way t«i take, ami 
this was or shouhl have been known to the comluetor.

It was argm-<t that, upon her own shewing, the respondent 
was guilty of contributory negligence ; that she a«lmitte<l that idle 
diil not look for an approaching car In for.' proceeding t«i cross 
the uptown rails. It «Iocs not n«»ecNsarily follow that because 
«he ili«l not hsik she was guilty of negligence. Tin- «piestion of 
<*«mtributory negligence is one eminently for the jury, and they 
nwiy well have thought, as they «li«l think, that she was to lie 
excused for doing what ordinarily would be a negligent act, on 
account of what was said to h< r by the comluetor, wlin-li sin- may 
well have thought to have lx-en an assuram-e by him that there 
wouhl Is* no danger from a north-lsiuml <ar.

It was suggested upon the argument that she couhl not have 
thought, and if she had thought then- was no warrant for her 
thinking, that the conductor's action was an assurance that there 
was no ,* r from other vehicles. Admitting that, the answer 
i* 1 think, that the question is not. ha«l she lieen injured by 
another kind of vehicle, whether she wouhl, as against it. have 
been guilty of eontributory negligence; but the question is. as
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to the appellant and its ears, was she guilty of such neglig, nee? 
It may well be that in crossing as she did she took the ri x of 
injury by other vehicles, but it surely does not lie in the n • nth 
of one, who has assured another that he may safely do something 
without fear of danger, to say to the person who has done it 
that he was negligent for not having done that which h« had 
told him he need not do.

In dealing with the question of contributory negligent- the 
jury in all probability took into consideration the age of ihc 
respondent and the excitement under which she was labouring 
owing to the urgency of the conductor in having her leav • the 
car and the fear she was apparently under of danger from die 
motor-truck and the automobile.

In my opinion, the appeal fails and must be dismissed with 
costs.

We disposed of the appeal as to the finding of the learned 
Judge on the issue as to the release pleaded by the appellant 
adversely to it, and that appeal also should be dismissed with 
costs.

Maclaren and Magee, JJ.A., agreed with Meredith, O.J.O.
Hodgins, J.A. :—It is somewhat hard to believe that the 

conductor should have, in fact, directed the respondent to cross 
the street behind his ear, a thing that is reprobated by the com
pany and universally known to be wrong and dangerous. The 
question, however, is whether the findings of the jury are suffi
cient to make the appellant, as a company, liable : Ogle v. 11. C. 
Electric Co. (1913), 12 D.L.R. 261, 18 B.C.R. 692, affirme,1 by 
Sup. Ct. of Canada (1914) 6 W.W.R. 683. It was the res
pondent who put herself in motion, and she, in following 
the conductor’s direction, was bound to make her way 
with care and circumspection. It was argued that the company 
was under an obligation to a passenger, when making her way 
from one car to the other on a transfer, greater than had the 
passenger been put down upon the street at the end of her 
journey.

The case of Bair v. Toronto R. Co. and City of Toronto 
(1919), 49 D.L.R. 444, 46 O.L.R. 64, is cited as authority. I do 
not think that what was said in it necessarily establishes the pro
position of law contended for. There, the company put the pas
sengers down on the street under circumstances which left them 
no option as to the path they should take to get to the sidewalk, 
and then, while they were on that path, wrongly manipulated 
their car so as to injure them. This was sufficient to make the 
company liable, irrespective of the fact that they were inti tiding

67 D.L.R.
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to resume their journey on another ear of the company, by virtue 
of the transfer-slip. Here, however, when the respondent finally 
got down and stood waiting in apprehension that the motor-ears 
would start and so put her in peril, the conductor indicated that 
*he could cross the street behind the car, and that she could do 
this safely. This amounts, not only to a direction of the way 
the respondent should take to utilise her transfer, but to an 
assurance that in so doing there was, at the moment, no danger 
to be apprehended.

The case of Ellis v. Hamilton Street R. Co. (1920), 57 D.L.R. 
33, 48 O.L.R. 380, decides that an electric company discharging a 
passenger on the street is not responsible for that passenger’s 
injury in crossing the street, and is not bound to warn the pas
senger. But, when the conductor undertakes to guide the pas
senger by indicating when and how she is to proceed so as to use 
a transfer-slip, and adds an assurance that his advice may be 
safely followed, I think the appellant cannot successfully argue 
that he has gone beyond the scope of his authority. What he 
did was in furtherance of the company’s obligation to carry the 
passenger farther; and, while he need not help her on her way, 
it cannot be said that if he does do so he has performed an 
unwarranted action.

I think this case illustrates one of those positions which, as 
I ventured to point out in the Ellis case, might render a street 
railway company liable.

Whether or not the act that the conductor did was negligent 
may be judged by its consequences, if the result indicates that a 
reasonable man should have anticipated that what happened 
might be a natural result of that act. In this case the conductor 
was on the platform of a car in which the door was on the east 
side, and so permitted a view into the interior and through the 
windows of the car on that side. If he looked he was in a 
position to judge of the correctness of his advice, and if he did 
not look he was careless.

There is more difficulty upon the question of contributory 
negligence. But the respondent’s want of care was met upon 
the instant by the danger into which she was led by the con
ductor, and it is unnecessary to consider what her rights might 
be had she escaped the immediate hazard and attempted to cross 
the remaining part of the street and failed to avoid a motor-car 
on it beyond the appellants’ tracks.

On the whole and with some doubt, I think the appeal should 
be dismissed.

Ferguson, J.A. ;—To my way of thinking, the defendant rail
way company did not owe to the plaintiff the duty of giving her
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a transfer to go back to the point where she made her nr s’ > !;o. 
or of directing her how, after she left the ear, to proceed . > th.* 
transfer-point so as to avoid the traffic on the highway. I' ,th 
acts were gratuitous acts of the conductor, not called for In «!■-* 
contract of carriage. No doubt they owed her the duty In -m. 
vide a reasonably safe place to alight and to give her opporl it 
to do so—these things they did. Had the transfer been pm Hv 
given, it would have been the duty of the defendant conn m y. 
if asked to do so, to indicate the point of transfer and tell the 
plaintiff that, after she left the car. she must cross the hi.; 
in order to reach that point, but it seems to me a different 1 i im 
to say that the company was under a legal duty to giv lie 
transfer and also to direct and instruct the plaintiff when ; i ’ 
how she could cross the highway, so as to avoid being ini r ' 
by other vehicles or persons on the highway : Ellis v. Jl<< 
Street /MV. Co., 57 D.L.R. 33. 48 O.L.R. 380; Oddy v. IV, t 
End Stmt R.W. Co. (1901), 178 Mass. 341. at p. 349.

It may be that, though neither the railway company i 
conductor was under any antecedent obligation to yi\ 
transfer, or to advise and direct the plaintiff' how to pun
as to avoid the dangers of tin* traffic, yet, the conductor 1 \ n:_ 
gratuitously undertaken to do so, the law cast on him tin- duly 
to do what he had undertaken without negligence; but I . in f 
opinion that the conductor could not and did not, by gratuitous
ly assuming to do something not called for by the contract be
tween the plaintiff and the company, impose upon his employer 
a duty or obligation arising outside of its contract : see llir•„ 
hum Railway Light and Power Co. x. Seaborn (1910), lb" Ala
bama 658, at p. 662.

To hold the defendant company liable because its condu ’ . 
impelled by kindly and decent instincts, but without legal lu y 
to do so, undertook to assist this lady by giving her a 1r, nsfer 
which the company was under no legal obligation to supply, 
and advising her how and where to go to make use of u ii 
transfer, with the result that she was injured by the or-1" iry 
traffic, would, I think, be putting a premium on incivility.

I would allow the appeal.
Appeal dismissed (Fkrouson, J.A., dissenting).

PKKRV v. CANADIAN PACIFIC R. CO.
Üaskatcheican Court of Appeal. Haultain, C.J.S., Lamont, Ttirgcon and 

McKay, JJ.A. June 29, 1922.
Master and servant (?V—350)—Injury to workman—Action m com

mon law—Verdict for plaintiff—Reversal on appeal- Appli
cation under Workmen’s Compensation Act (Sask.)—Demy-
TION OF COSTS FROM COMPENSATION ALLOWED—RIGHT OF PLAIN
TIFF to District Court costs—Procedure under the Act.
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A workman who brings an action at common law for Injuries 
received and after gaining a verdict at the trial, has his action 
dismissed by the Court of Appeal, and then makes an application 
to have compensation fixed under the Workmen's Compensation 
Act (Sisk.) should have deducted from the compensation awarded 
him under the Act, the difference between the costs taxable to the 
defendant at the trial plus the costs of the appeal and the sum 
which the plaintiff would have been entitled to tax on the District 
Court scale If his action had been turned Into a claim for com
pensation at the trial.

It is not necessary for the Judge on the trial to make any find
ing or endorse on the record, that the injury was one for which 
the defendants would he liable under the Act. in order to enable 
him to assess compensation and adjudge that same be paid on an 
application under the Act. It is sufficient if the notice to fix the 
compensation is given within 30 days after the disposition of the 
appeal.

| Western Trust Co. v. City of Reyina (1917), 39 D.L.R. 759. 55 
r n. 8.C.R. 62S; Cohen v. Sen brook Itros. (190S), 25 Times L.R. 
17fi; Cattrrmote v. Atlantic Transport Co., [19021 1 K.R. 204. 71 
L.J. (K.B.) 173. 50 W.R. 129; I'ollis v. Srhaake Machine Works 
( 190S), 13 B.C.R. 471. applied. See also 02 D.L.R. 688.]
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Appeal by defendant from an award (1922), 63 D.L.R. 702. 
made tinder flip Workmen’s Compensation Act R.S.S. 1920, eh. 
210. Varied.

/>. HuckJvs, K.C.. for appellant.
V. //. Gordon, for respondent.
The judgment of the Court was delivered by
La mont, J.A.:—This is an appeal from an award made under 

the Workmen’s Compensation Act. R.S.S. 1920, cli. 210. The 
plaintiff was an employee of the defendants and was injured 
through being run over by one of their cars, losing his left leg 
thereby. He brought an action at common law against the de
fendants, alleging that his injuries had been caused through 
their negligence. The action was tried in June, 1921, at the 
city of Swift Current. The jury brought in a verdict for the 
plaintiff, and the trial Judge entered judgment for the amount 
awarded. On appeal to this Court that judgment was reversed, 
62 D.L.R. 688, and judgment entered for the defendants, as in 
the opinion of the Court there was no evidence of any negli
gence on the part of the company. The judgment of this Court 
was delivered on December 14th, 1921. The plaintiff’s 
solicitor then applied to the trial Judge to fix a date 
for the hearing of an application to have assessed the com
pensation to which the plaintiff would be entitled under the 
Workmen’s Compensation Act. The Judge fixed February 7 
at Swift Current, as the time and place at which he would hear 
the application. On January 12, 1922, notice of the application
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was served on the defendants. At the hearing the Judge finess
ed compensation to the plaintiff in the sum of $2,000, but re- 
fused to deduct therefrom the costs of the common law net ion 
and of the appeal. The defendants now appeal to this I urt.

The grounds upon which the appeal is based are as follows:
1. That the trial Judge had no power to assess compens.ition 

and adjudge that the same be paid to the plaintiff, because, (a) 
he did not make any finding on the trial or endorse on the 
record that the injury to the plaintiff was one for which the 
defendants would be liable to the plaintiff under the Workmen's 
Compensation Act, and (b) he did not assess the compeimition 
within 30 days after the judgment of this Court on the appeal: 
2. The Judge erred in not deducting from the compensation 
which he awarded the defendants’ costs of the trial and the 
costs of appeal.

Section 8 of the Workmen’s Compensation Act reads as 
follows :—

“8. If within the time limited for bringing an action under 
this Act an action is brought to recover damages independently 
of this Act for injury caused by an accident, and it is determin
ed in such action that the injury is one for which the employer 
is not liable in such action but that he would have been liable to 
pay compensation Under this Act the action shall be dismissed; 
but the Judge before whom such action is tried shall, if the 
plaintiff so chooses, either immediately or in case of an unsue- 
eessful appeal upon notice to the opposite party within thirty 
days after the disposition of such appeal, proceed to assess sueh 
compensation and to adjudge the same to the plaintiff, and he 
shall be at liberty to deduct from such compensation all or part 
of the costs which in his judgment have been caused by the plain
tiff bringing his action independently of this Act instead of 
proceeding under the same, and also, in cases where there has 
been an appeal the costs of the appeal.”

In my opinion, the trial Judge was right in rejecting the con
tention of the defendants on both branches of the first ground 
of appeal, as above set out. On the first branch the judgment 
of the Supreme Court of Canada in Western Trust Co. v. Cit'j 
of Regina (1917), 39 D.L.R. 759, 55 Can. S.C.R. 628, is con
clusive.

On the second branch, the appeal to this Court was an “un
successful appeal” so far as the plaintiff was concerned, find 
the notice to fix the compensation was given within 0 days 
after disposition of the appeal. In my opinion, the section
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dn<-< not require that the assessment should be actually made 
within the 30 days.

The only other ground of appeal is as to costs. The Judge, 
63 D.L.R. 702. refused to deduct from the compensation awarded 
the costs of the trial and of the appeal, which had been awarded 
to the defendants. For so refusing he gave at p. 705 the follow
ing reasons :—

“In this ease the plaintiff had one leg removed in the acci
dent: he is without any means of support, and 1 cannot bring 
myself to the view that this is a case where these costs should 
he deducted from the sum awarded. He is a young man and no 
sum awarded will not do much more than keep up an artificial 
limb, with the aid of which he may be enabled to secure some 
employment to keep himself and his family. There will be no 
costs of the application.”

With all deference, I am of opinion that the above reasons 
cannot be supported as a proper principle upon which to hase 
an award of costs. I am unable to see how the nature or extent 
of the workman's injuries or the financial needs of himself and 
family can be taken as a guiding principle for a refusal to 
deduct costs already awarded to the defendants, if such costs 
should, as a matter of right, be otherwise deducted.

The disposition of costs, it is true, is in the discretion of the 
trial Judge, but that discretion must be a judicial one and based 
upon proper principles. The reasons given by the Judge show 
that he exercised his discretion, not judicially, but benevolently 
towards the workman. Having based his refusal upon a wrong 
principle, it is necessary for this Court to determine whether or 
not, under the circumstances of the case, the deduction should 
be made.

This question has been before the English Courts under a 
Workmen’s Compensation Act similar to ours. In Cohen v. 
Seabrook Bros. (1908), 25 Times L.R. 176, the plaintiff, as in 
the present case, brought his action at common law. That action 
was dismissed. He then applied to have compensation assessed 
under the Workmen’s Compensation Act. It was assessed, but 
Darling. J., who was the trial Judge, said that the costs of the 
common law action must be deducted.

The subject was reviewed by the Court of Appeal in England 
in Cattermole v. Atlantic Transport Co., [1902J 1 K.B. 204, 71 
L.J. (K.B.) 173, 50 W.R. 129. In giving the judgment of the 
Court, Stirling, L.J., after pointing out that the assessment of 
zompensation was a proceeding in the action pp. 209-210, said 
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“In our judgment the effect of the sub-section is to leaw the 
Court in which the action is tried full liberty to exert-i> any 
power of awarding costs which it may have in the action, and to 
confer the additional power of deducting from the compensation 
costs caused by the plaintiff bringing the action instead of pro. 
ceeding under the Act. Such costs, it may be observed, «in n-,t 
necessarily include all the costs of the action. In general the 
Court to try such actions is a county court. By s. lid of the 
County Courts Act of 1888, all the costs of any action or matter 
in a county court, not otherwise provided for by that Act. are 
to be paid by or apportioned between the parties in such manner 
as the Court shall think just, and in default of any special «liree- 
tion are to abide the event.”

And further on he said at p. 210 :—
4‘ The learned Judge has dismissed the action, but has ordered 

the defendants to pay all the costs of the proceedings, and has 
not ordered any costs to be deducted from the compensation. 
In general this would riot be right ; but such an order may lie 
justified by special circumstances, as if, for example, the judge 
were satisfied that no costs had been caused by the plaintiff 
bringing an action instead of proceeding under the Act. This 
matter is one within the discretion of the judge ; it has not lwn 
shewn that the judge exercised that discretion on a wronz 
principle ; and in the result the appeal fails and must he dis
missed with costs.”

In F oil is v. Schaake Machine Works (1908), 13 B.V.R. 471. 
Martin, J., at p. 473, after pointing out that the defendant was 
entitled to the costs of the abortive common law action, said:-

“Then the plaintiff is entitled to such costs as would have 
been occasioned by proceedings brought in the ordinary way 
under the Workmen’s Compensation Act, which will be set off 
against or deducted from those of the defendant, and the bal
ance, which presumably in this case will be in favour of the 
defendant, will be deducted from the plaintiff's compensation 
and the necessary certificate given.”

In this Province the point came before MacDonald, J. in 
Dalnjmple v. C.P.K., as appears from the judgment of Klwoml. 
J.A., (1920), 55 D.L.R. 166, 13 8.L.R. 482. In that ease Mae 
Donald, J., dismissed the plaintiff’s common law action. Coun
sel for the plaintiff then requested him to assess compensation 
under the Workmen’s Compensation Act, which he did. fixing 
the amount at $2,000, and directing that the plaintiff should 
have the costs of the action on the District Court scale, and from
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tlies** should he deducted the costs of the defendants on the 
Kind's Bench scale. In my opinion, this is the proper principle 
to apply.

l’nder our Act. the action to obtain compensation must be 
brought in the District Court. Had the plaintiff brought his 
action there, he would have been entitled to the compensation 
awarded and costs on the District Court scale, lie did not 
bring that action, but the statute makes provision by which, 
where he brings an action at law independently of the Act. he 
may obtain compensation in that action if the evidence submit
ted is sufficient to establish his right to it. It would seem on 
principle, therefore, that, in such a case, the plaintiff should 
have the costs to which he would be entitled if he proceeded 
under the Act, and the defendants should have the costs thrown 
away by reason of the plaintiff bringing the action at common 
law. instead of under the Act.

It seems to me only fair that, where a plaintiff is not willing 
to accept the amount to which he is entitled under the Act but 
claims a larger sum, independently of the Act, to which it is 
found he is not entitled, there should be deducted from the com
pensation awarded to him the expense to which he has put the 
defendant by his improper demand. If such were not done, 
workmen would be encouraged to bring actions independently 
of the Act for large damages, when they were only entitled to 
the compensation provided under the Act.

In 20 Hals., 196, the author says:—
“The penalty for suing the employer in such a case is that 

the Court when assessing the compensation is at liberty to 
deduct therefrom all or part of the costs incurred through the 
workman bringing an action instead of proceeding for compen
sation under the Act.”

I am, therefore, of opinion that, except where special circum
stances are shewn, a workman who brings an unsuccessful action 
independently of the Act should have deducted from the com
pensation awarded him under the Act the costs which he com
pelled the defendant to waste by his improper demand. Those 
costs in the present case are the difference between the amounts 
taxable to the defendants on the trial, in accordance with the 
principle of the Dalrymplc case, plus their costs of appeal, and 
the sum which the plaintiff would have been entitled to tax on 
the District Court scale had his action been turned into a claim 
for compensation at the trial.

The appeal should, therefore, be allowed. The costs should
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be computed as above set out, and the amount found to be in the 
defendants’ favour deducted from the compensation. As tin* 
defendants fail on the major part of their appeal, but succeed 
on the question of costs, I would allow no costs of appeal.

,1 udgmcnt accordingly.

HA MON v. DVKKKNXK.
Quebec King> Bench. Allard, Howard and Bernier, JJ.

February 6, 1922.
Bills ami sorts (8IC—15)—Note given to co tractor to enaiu.i him 

TO COMPLETE WORK—WORK NOT COMPLETED—ACTION TO KLntVEtt 
ON NOTE—LlABILITY—CONSIDERATION.

A defendant who gives his promissory note as an advance pay
ment to plaintiffs so that they might be able to carry out the work 
they had undertaken to do for him as quickly as possible, will not 
be held liable on the note when the party to whom it is given has 
not carried out his contract or at least done work of a value equiv
alent to the amount of the note.

Appeal by plaintiff from the judgment of the Quebec Super
ior Court, dismissing an action to recover the amount of a prom
issory note. Affirmed.

The judgment appealed from was as follows:—
“Considering that it has been proved that the defendants, bv 

their own act, fault and negligence, and notwithstanding several 
complaints and mises en demeure, both by the defendant and the 
said Francini, neglected and refused to carry out their sub
contract, thereby forcing the defendant, whose patience must 
have been almost exhausted, to cancel his contract with the 
said Francini, as he had a right to do, which contract was, in 
the circumstances revealed by the evidence, the only law gov
erning the parties, and further obliging the defendant to have 
the remainder of the work in question done by other contrac
tors and workmen at a cost which according to the evidence 
must have far exceeded any sum which the defendant might 
be called upon to pay to the plaintiffs under the sub contract 
between the latter and the said E. Francini, including the note 
which forms the basis of this action and even the amount of 
another note for $250 given in partial renewal of a previous 
note for $500 which was also given to the plaintiffs for their 
accommodation but which is not sued upon in the present ac
tion;

It is a matter of principle established by jurisprudence that 
a contractor cannot claim to be paid in advance any part of 
the price stipulated in his contract without first having complet
ed all the work which he undertook by that contract to carry
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out to the satisfaction of the party who bound himself to pay, Que. 
unless there has been a stipulation to that effect. Painchaud 
v. Trahan (1916), 26 Que. K.B. 188; —

The plaintiffs cannot legally take advantage of the fact that Hamo.v 
the defendant had given them accommodation notes for the sole Dufiiknnk.
purpose of obliging them, in order to force them to pay those ----
notes, if they have not themselves fulfilled the clauses and con- Alla:<1, J 
ditions of their contract in letter and in spirit; that their posi
tion towards their debtor should not, therefore, be any better 
than would have been the case if they had received no payment 
in advance on account of the price under the said contract ; 
that the drawer of those notes may, therefore, always refuse 
payment, so long as they remain in the hands of third parties 
in good faith, if the contractor does not fulfil his obligations and 
fails to carry out his contract in its entirety, no matter how 
small a part of the contract has been left undone, as the Court 
of Appeal quite rightly held in the case of Painchaud v. Tra
han, supra.

In the circumstances revealed by the evidence, the plaintiffs’ 
claim for the amount of the note in question, which the 
defendant does not owe them, is unfounded in fact and law— 
and that, therefore, they must fail in their action; doth 
maintain defendant’s plea and doth dismiss plaintiffs’ action 
with costs.”

Campbell, McMaster & Papineau-Couture, for plaintiffs.
Taillon, Bonin, Morin cl" Laramce, for defendants.
Allard, J.:—I think the judgment appealed from is well 

founded in fact and in law. The defendant gave his note as an 
advance payment to plaintiffs so that they might be able to 
carry out the work they had undertaken from Franeini as 
quickly as possible. The defendant advanced $1,000 in this 
manner by two notes for $500 each, paid $500 in cash on account 
of the two notes and renewed them for $250 each. One of these 
notes is now sued upon. Plaintiffs cannot demand payment 
unless they have carried out their contract or at least done 
work of a value equivalent to the amount they received from 
defendant. Now, the evidence clearly shews that they only did 
a part of the work they contracted to do for Franeini and 
that defendant would have had to spend more than $1,000 to 
finish the work which plaintiffs had contracted to do, according 
to the plans. In fact, the defendant spent, in addition to the 
$500 paid to plaintiffs as aforesaid, a sum of $997 in complet
ing the work which plaintiffs neglected and refused to carry
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out. If we add this latter sum to that of $500 paid to plain- 
tiffs by defendant, we have a grand total of $1,497. and if the 
defendant were condemned to pay the amount claimed and also 
the amount of another note for $250—which defendant also 
gave to plaintiffs as above mentioned —he would have t<- pay 
$1,997 for work which the plaintiffs had undertaken to do f« r 
$1,375. And the evidence shews that the plaintiffs were them
selves responsible for the discontinuance of the work. The 
defendant was justified in refusing to pay the note sued upon 
in the present action. For these reasons, I would confirm the 
judgment a quo with costs.

Bernier, J.:—I would dismiss the appeal with costs.
Howard, J., dissented.

Appeal dismiss**!.

THE KING v. WORKMEN'S C OMPENSATION BOARD, Ex parte 
HATHVR8T LUMBER Vo.

New Brunswick Supreme Court, Appeal Division, Hazen, CJ. Hon y 
and Grimmer, JJ. April 21, li)22.

Certiorari (|II—28)—Workmen's Compensation Act, 1918 (N.B.) vh.
37—ÀNRBPHVENT FOB INJVRIE8—CERTIORARI—OTHER ACTION 
pending—Discretion or Covtfr in granting.

A writ of certiorari is not granted ex debito justitiae or as a 
matter of legal right but is an application to the sound discretion 
of the Court, and will not be granted where there are disputed 
questions of fact, which cannot be satisfactorily tried out on af
fidavit, and, which will be raised and determined in another ac
tion which is pending.

Application for certiorari and to quash an assessment made 
by the Workmen’s Compensation Board of the Province of New 
Brunswick under the Provisions of the Workmen's Compensa 
tion Act, 1918 (N.B.) ch. 37. Rule nisi discharged.

W. H. Wallace, K.C., shews cause against a rule nisi for cer
tiorari.

0. Gilbert, K.C., and M. G. Teed, K.C., support rule.
The judgment of the Court was delivered by
Hazen, C.J.:—In my opinion, for the reasons which 1 shall 

briefly give, the rule should be discharged.
A writ of certiorari is not granted ex cUbito justitiae or as a 

matter of legal right, but is an application to the sound dis
cretion of the Court, and that being the case it is not granted 
as a matter of course. In the present case there are some dis
puted questions of fact which cannot be satisfactorily tried out 
on affidavit, and which should in my opinion be tried bv vira 
noce testimony taken in open Court. As a general proposition
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in <*• rtiornri cases the merits upon which the proceedings took 
place cannot be discussed in the Court above, but merely the 
form and sufficiency of the proceedings as appears on the face 
of them. In the case of Lord v. Tinner (1870), U N.B.R. 10, 
an action for damages for destroying plaintiff's net by defend
ant's vessel running over it, the City Court of Saint John found 
that the plaintiff might have navigated his vessel so as to have 
avoided the accident, and the Court refused to grant a certior
ari, it being a mere quest on of fact, and this may be regarded 
as authority for saying that certiorari does not lie where the 
question is one of fact. It appears too that the questions involv
ed in this application are now pending for decision in the Court 
of King’s Bench, the promovents in this case being the de
fendants therein. The King’s Bench Division is another divis
ion of this Court, and 1 cannot understand why the parties 
should Ik* using two Courts concurrently in regard to the same 
controversy or why they should be further permitted to do so.

Now it appears to me that the questions of fact involved in 
this case can be more satisfactorily settled at nisi prius. The 
same questions of law will be raised as in this application, and 
if error should exist there is a right of appeal, and the Court 
of Appeal, the questions of fact having been determined by a 
jury or a trial Judge sitting without a jury, would then be in a 
better position to decide the matters in dispute. My opinion 
is that in view of the circumstances of the cast*, the writ being 
discretionary, questions of fact being in dispute and there being 
another action pending, the Court should exercise its discretion 
by discharging the rule.

The question of the constitutionality of the Act and the au
thority of the local Legislature to pass it was raised upon the 
argument, but it no doubt will also be raised on the trial of the 
cause now pending, brought by the Compensation Board against 
the Bathurst Companies, and whatever the decision may be of 
the trial Judge oil that point, an appeal can be taken to this 
Court, and all matters in controversy can then be determined.

Rule nisi discharged.

BEST v. LKFROY.
Yale County Court, B.C., Swanson, Co. Ct. J. August .1, 1922. 

AiTo.Momi.KR (jUIB—220)—Person pushing bicycle along highway 
—Duty ok person overtaking—Bicycle ah a vehicle—B.C. 
Highway Act as amende» by 1920, cii. 32, sec. 2 (19) — 
Collision—Damages—Liability.

B.C. 

Co. Ct.

A bicycle Is a vehicle within the meaning of the British Colum-
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bia Highway Act, and the driver of a motor car who overtakes 
a person walking along the highway on the proper side of the 
road and pushing along his bicycle, is guilty of a violation .,t .
2 (19) of the Act as amended by 1920 (B.C.) ch. 32. if he 
turns out to his right in passing such person, and is liable for 
damages resulting therefrom.

[Stewart v. Steele (1912), 6 D.L.R. 1, 5 S.L.R. 358; Campbell v. 
Pufjsley (1912), 7 D.L.R. 177; referred to. See Annotation 39 
D.L.R. 4 ]

Action to recover damages for injuries received as a result 
of being run down by defendant’s motor ear, while pushing a 
bicycle along the highway. Judgment for the plaintiff.

C. E. Falkner, for plaintiff.
If, C. Delieck, for defendant.
Swanson, Co. Ct. J.The plaintiff claims that whilst pro

ceeding with his bicycle on October 17 last, about 6 o’clock in 
the evening, along the right hand side of Seventh St. in the 
City of Vernon in this county, he was overtaken by the defend 
ant driving his automobile, and that through the defendant's 
negligence he was run down and seriously injured, his bicycle 
being also destroyed. He claims $1,000 damages. The defend 
ant denies any negligence, and alleges that the regrettable nr 
cident occurred through the hesitating and negligent conduct 
of the plaintiff at the critical moment. The plaintiff who is a 
teamster was proceeding home in a southerly direction up Sev
enth St., which has a fairly steep grade, lie rode bis bicycle 
from Rarnard Ave. (the main business thoroughfare of the 
city) to the foot of the hill on Seventh St., dismounted, pushing 
his bicycle along the sidewalk on the left hand side of road
way. He kept on this sidewalk until he got to the point 
where the road to the hospital (on the crest of the bill) leads 
on to Seventh St. When he reached point “A”, delineated on 
the rough sketch-plan ex. 1, plaintiff being on foot and push
ing his bicycle angled across Seventh St. to a point “B” on 
the right hand side of the roadway. When he got to a point 
4 or 5 feet from the sidewalk on the right hand side of this 
roadway he says he heard a “whistle” (tooting of 
an automobile horn) and heard the words “get out of the 
way.” He was knocked down by defendant in his automobile. 
Plaintiff knew nothing more until he regained consciousness in 
his room in the hospital, to which he was promptly conveyed 
by defendant. Plaintiff says he was well over to his right hand 
side of the travelled portion of the road. The width of the

Editor's Note:—It is believed that this is the first time In which 
the question as to whether a "bicycle" is a "vehicle" has arisen in 
British Columbia.
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roadway between sidewalks where accident occurred is by ac
tual measurement 45 feet. It is a fine clear piece of roadway 
without any obstructions to travel. Plaintiff says he did not no
tice any car lights before the accident. The city lights were 
on at the time. Plaintiff's back was turned to defendant as de 
fendant came up the hill. Plaintiff says he looked down the 
road just before he left the sidewalk to cross the road, and saw 
no car. He says that just before the accident he was looking 
straight ahead of him in ease a car should come around the 
corner on the street leading into Seventh St. He says his hear
ing is not “extra good,” having at one time had rheumatic 
fever. As he pushed his bicycle along he says his head was 
naturally lient down a little.

Joseph Harwood, one of defendant’s witnesses, who saw plain
tiff coming up the hill pushing his bicycle, described plaintiff 
as having his head right down on his bicycle, stating that lie 
seemed “absolutely tired out” and walked quite sliowly, only 
2 or 3 miles per hour. James Mutas saw plaintiff coming up 
left hand sidewalk. Mutas crossed road to right hand sidewalk 
and proceeded on ahead of plaintiff, but did not see him cross 
roadway. Later, when Mutas reached point “1)“, he heard 
the automobile horn and the words “look out.” Mutas looked 
•round, and seeing the defendant’s car there, ran back to it, 
and saw plaintiff and bicycle underneath the car. The front 
right hand wheel of ear was about 4 or 5 feet from the right 
hand sidewalk—car angling towards sidewalk—rear wheel one 
foot further away. He cannot say whether the lights of cur 
were burning or not. I am satisfied from the evidence that de
fendant's lights were on. Mutas says he did not hear any 
other motor horns.

Mrs. Harrison who lives at the corner of Seventh St. ami 
Armoury Hoad, was out for water at that hour, and found there 
was an accident outside her gate. She went outside to see 
what had happened, and saw defendant’s car a few feet off 
tin- right hand sidewalk—just a few feet above her gate, the 
right front wheel of ear being from 3 to 5 feet from the edge 
(•f sidewalk, rear wheel further away—car on an angle, its 
headlight facing toward west. Plaintiff was lying between ear 
and sidewalk, having been pulled right out. Defendant was 
driver of the car.

The defendant, Lefroy, is the local postmaster, an honourable 
man. well-known to the Judge of this Court. He says he has 
had 2\/o years’ experience in driving his car. He says he drove 
a motor transport in France during the War. He says he had

B.C. 
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got up to the corner where Seymour’s house s on Spy.-nth 
St. when he saw plaintiff. It was 6.30 o’clock in the evenin'/. 
His lights and the city lights were on. He was driving up hill 
on his right hand side of road at about 10 miles per hour. His 
car was labouring, making quite a noise, and he states tli.it he 
could not go at a greater speed until he got his car fixed He 
says his brakes were in good condition. Plaintiff was 30 yards 
away when he first saw him. Plaintiff was then just enssing 
from left sidewalk to middle of road, and he “seemed to /«» 
so aimlessly angling across to the right.” Defendant says In- 
sounded his horn but plaintiff took no notice the first time. 
After going another 10 or 15 yards, defendant sounded his horn 
again. Defendant (as he put it) “wanted to know what he 
(plaintiff) was going to do, but he could not tell from his 
movements what he was going to do.” Defendant says that 
when he sounded his horn a second time plaintiff was just*a 
few feet from the centre of the road towards right hand side— 
possibly 4 or 5 feet. Defendant says he then had ample room 
to go in front of him (that is by defendant turning out to his 
right) if plaintiff stayed where he then was. Defendant says 
that when he sounded his horn the second time the plaint it? 
looked over his left shoulder, and in doing so he turned his bi
cycle so that it pointed up the road. Defendant says that he 
then naturally supposed that plaintiff was waiting for him 
(defendant) to pass him on the right side of the road. Main- 
tiff then (he said) turned round and walked towards tin- right 
hand sidewalk, and in doing so he got right in front of defend- 
ant’s car. Defendant said he was proceeding to pass him on 
his right, that there was ample room if he stayed where lie was. 
Defendant says it was the hesitating manner of the plaintiff 
which caused the accident. Defendant says that there was, of 
course, ample room to pass plaintiff had he (defendant - turned 
out to his left and passed plaintiff on his left.

Defendant says that as soon as plaintiff turned to go in front 
of the car, defendant called ou,t “look out, man—where are 
you going!” and then jammed on both of his brakes. The ear 
thereupon stopped dead. Defendant then got out of the ear 
and went around car, and found plaintiff lying with his legs 
behind front wheel of the car—the car wheels in line with his 
knee, his head being almost parallel with car, the bicycle being 
under front wheel of the car. Defendant had plaintiff immed
iately removed to the hospital in the immediate vicinity of the 
accident, not touching his car until he had properly seen the 
injured man into the hospital. Defendant says that his ear was
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standing straight up the road parallel to Seventh St. Defendant 
says that when he blew his horn the second time plaint ill* 
was 5 yards away from him. Defendant also added that after 
he had sounded his horn on this occasion, plaintiff looked over 
his left shoulder, giving defendant the impression that he was 
either going to stand still or continue on up a middle course 
in the road. Defendant visited plaintiff whilst he was con
fined in hospital for a month and voluntarily paid Dr. Bald
win's bill $35, and the hospital charges $(>2.

Defendant says he attributes the accident to the way plain
tiff wandered about on road, and claims he did everything he 
reasonably could to avoid the accident, which he holds was in
evitable as far as his conduct was concerned. He takes the posi
tion that the accident arose through no fault or negligence of 
his, and declines to pay the plaintiff’s claim.

Mr. Falkner argues that a “bicycle” is a “vehicle” within 
the meaning of the Highway Act, and that the defendant has, 
accordingly, been guilty of a violation of his statutory duty, 
which under sec. 2 (19) of Highway Act Amendment Act 1920, 
ch. 32, requires a person travelling upon a highway in charge 
of a “vehicle” “overtaking any vehicle” to turn out to his 
left. Admittedly, defendant turned out to his right in over
taking plaintiff, when he had an abundant and clear passage 
way if he turned out to his left. On looking carefully into 
the authorities submitted by Mr. Falkner I think he is clearly 
right in his contention that a “bicycle” is a “vehicle”. He 
refers to lluddy on “Automobiles,” 5th. ed. p. 13. This is es
tablished by a ruling of Rose, J. in Reg. v. Justin (1893), 24 
O.R. 327. In this judgment, reference is made to Taylor v. 
Goodwin (1879), 4 Q.B.D. 228, 48 L.J. (M.C.) 104, a decision 
of Mellor, J. and Lush, J. holding that a “bicycle is a car
riage” within meaning of 1830-1 (Imp.) ch. 50, sec. 78, which 
latter case is quoted in Stroud’s Judicial Dictionary, vol. 1, 
under title “carriage”. I find the following definitions given 
in Webster’s Imperial Dictionary (1913); “‘bicycle’ (biey- 
elus) a ‘ vehicle’ consisting of two wheels etc. etc. propelled by 
the feet of the rider. ‘Vehicle’ (vehiculum) Carriage from 
veho-fflrri/—any kind of a “carriage^ moving on land, either on 
wheels or runners, comprehending coaches, chariots, buggies, 
wagons, carts of every kind, sleighs, sleds and the like—a ‘cow- 
rejfatter/ ‘Carriage.* That which carries—a wheeled vehicle, 
any conveyance for carrying persons of things.”

Clearly then, defendant violated his statutory duty in not
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turning out to his left. Defendant might have been excused 
for violating the statutory rule of the road if in doing so he 
could most likely have avoided any impending accident. In 
the circumstances of this ease, there was no such likeliln-nd < f 
an accident had he followed the rule of the road and t urne 1 
out to the left. This I am clearly satisfied it was his duty «s ;i 
careful and prudent driver to do. The plaintiff was well over 
on his own side of the road. lie was not, in any sense what- 
ever, guilty of any contributory negligence. The plaintiff was 
very tired and exhausted. This was clearly apparent to liar- 
wood, who saw the man labouring painfully up the hill. Du- 
fendant might have seen this quite as readily as Harwood.

Even assuming that a “bicycle” is not a “vehicle” ami that 
plaintiff was a mere “pedestrian,” I think defendant must Ik- 
held to have been guilty of negligence in running him down. I 
have read a number of authorities and beg to briefly refer to 
following points:-—21 Hals., article “Negligence,” para. 631, 
and particularly paras. 714, 715, 716, 720, dealing with “neg
lect of or negligence in performing statutory duty”. In this 
connection, 1 have read with interest a judgment of Lament, 
J. in tète wart v. Steele (1912), 6 D.L.R. 1, at p. 4, 5 S.L.R. 358, 
quoting Lord Kinnear’s words in Butler v. Fife Coal Co.,
11912] A.C. 149, also the exhaustive judgment of His Honour 
Judge Borden in Campbell v. Pugtley (1912), 7 D.L.U. 177. 
185, 186. Pollock on Torts, 9th ed., pp. 200, 201, 202, (dealing 
with breach of statutory duties).

1 also refer to Huddy on “Automobiles” pp. 492, 49;$, 491. 
495, 502, 534, 535.

The defendant is, therefore, in my opinion clearly respon
sible in law for the serious injuries done to the plaintiff. Plain
tiff was seriously injured and incapacitated from work for sev
eral months. Previously to his injury he had been in steady 
employment with Neil & Cryderman at $91.50 per month. He 
is now back in their service.

1 will allow him for loss of wages, 5 months at $91.50 per 
month, $457.50; for physical pain suffered and general dam
age, 1 allow $250; for the bicycle (which has been practically 
ruined) $25. Total, $732.50.

The hospital expenses $62 and medical expenses hate 
already been paid by the defendant.

Judgment will be entered in favour of the plaintiff for $732.50 
and costs.

Judgment accordiugly.
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CARON ». OEIIIKN. Que.
Quebec Superior Court, Belleau, J. November / f. 1911. g ('

arm*t (61—4a)—Illegal—Damage»—Cane not terminated ht AC
QUITTAL.

An action for damages for illegal arrest will not be entertained 
unless the case has been terminated by an acquittal.

Action in damage* for malicious arrest. Action dismissed.
Camille Côté, for plaintiff.
Lapointe & Stein, for defendant.
Bklleav, J Plaintiff was arrested in January, 1920, and 

brought before the Magistrate for assault, on defendant's com
plaint. and claims $250 damages.

The defendant pleads good faith and reasonable and probable 
cause.

The parties are landowners at St. Clement, the plaintiff be
ing the defendant’s neighbour on both the east and west sides.
A dispute having arisen between them, the defendant, who wish
ed to pass from one portion of his land to another by crossing 
plaintiff's property, petitioned the municipal council which pass
ed a by-law opening a winter road on plaintiff’s land.

The inspector opened this road, the plaintiff closed it, and 
since the defendant persisted in his efforts to use it, the plain
tiff opposed him forcibly. It was at this juncture that the 
defendant made his complaint and had the plaintiff arrested.

Whilst the case was pending before the Magistrate, the 
plaintiff began a civil action before the Superior Court, to 
have his property declared exempt from the right of way which 
the defendant was attempting to exercise. The latter pleaded 
in defence the municipal by-law, but the Superior Court de
clared that the by-law had no legal value and supported the 
plaintiff in his opposition to the exercise of the servitude on 
his land. (See (1920), 27 Rev. de Jur. 91.)

After commencing his civil action the defendant raised the 
question of ownership before the Magistrate, who declared that 
he would not give judgment before the Superior Court had 
adjudicated in the civil action. Since then the proceedings 
have not been continued, neither party having manifested the 
intention to proceed to judgment. Matters had reached this 
pass when the present action in damages was commenced.

I would hesitate to say that the defendant acted maliciously 
and without probable cause in having the plaintiff arrested, 
although there had been a difference between them for a con
siderable time, and the plaintiff was justified in using force
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to prevent trespassing on his property. The previous • ar a 
winter road was opened on plaintiff’s property and wti-, used 
without protest. Defendant commenced using the road a va in 
under the impression doubtless that the municipal council 
acted by virtue of powers conferred upon it by law. Hut. in 
any event, the warrant issued against the plaintiff is still in 
force and it is well established by jurisprudence that m> re
course for illegal arrest can be entertained unless the cite 
has been terminated by an acquittal.

True, the plaintiff alleges that defendant neglected to pro
ceed with his complaint ; and that the latter admits in h is w;- 
mony, in support of his allegation of good faith, that In- re
nounces it after the Superior Court judgment ; but that is not 
sufficient since he can always continue the proceedings before 
the magistrate as long as his complaint has not been withdrawn.

For these reasons I think the action is not well founded, and 
I dismiss it with costs.

Action dinmixsed.

McLEAN t. MULLIN'.
New Brunswick Supreme Court, Appeal Division, Hazen, CJ., Barry 

and Grimmer, JJ. April 21, 192.1.
New tbial (5IIIB—16)—Title to property — Alleged paroi, vox tract 

—Evidence—Finding of trial Judge not explicit.
Where the title to property depends upon whether a parol 

contract was in fact made as alleged by the defendant and the 
trial Judge has made no explicit finding of fact with regard to 
the alleged agreement and has stated that he is doubtful in regard 
to it, the Court on appeal will order a new trial to determine.

Appeal by defendant from judgment of Chandler. J. order 
ing a verdict to be entered for plaintiff, or for a new trial 
in an action to determine the ownership of certain land. New 
trial ordered.

J. B. M. Baxter, K.C., supports appeal.
//. A. Powell, K.C., contra.
Hazen, C. J The substantial question involved in this 

case is the ownership of a portion of lot No. 16 in the parish of 
North Esk on the easterly side of the north west branch of 
the Miramichi River, a description of which is set out on p. 
2 of the record in the case.

The defendant claims a title by possession and al>o claim* 
that he purchased it from the late Richard Hutchison, and hi* 
evidence in that regard is as follows: It appears that on or
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about February 28, 1865, the defendant purchased from the N.B. 
late Richard Hutchison lot No. 17, which adjoins lot No. 16 appTdIv
on the south, for the sum of £200. He paid this amount by ----
instalments, and by July, 1878 or about that, time he had paid McLean 
the whole purchase price for the property and was given a Mvli.in.
deed of lot No. 17 by Richard Hutchison. The defendant in ----
his evidence gives his account of the transaction. Lot No. 17 ,,H7en* c ,‘
conveyed to him contained 250 acres, and he says that he 
(Hutchison) “gave me the deed of the 250 acres.” I said “there 
is more than that.” “Oh no,” he says, “there is a piece there 
called the Macdonald lot I will give it to you for $100.”
“Well,” I said, “that is not using me right. I bought the block 
of land from you.” And after a spell 1 said, “well I will give 
you $100 for it, and I paid him $60 on it.” He repeats this 
statement, and at p. 22 of the record says that he paid the $60 
on account of the purchase of lot No. 16 in the year 1875.

It appears therefore from the evidence that the defendant’s 
contention is that when he agreed to purchase the land from 
Hutchison for the sum of £200 he was of opinion that it in
cluded lot 17 as well as lot 16, and that when the deed was 
given to him conveying simply lot 17 he protested against it 
and Hutchison agreed to let him have lot 17 for $100 and that 
he paid $60 on account of this amount. He admits that he 
never paid anything more than this. He says that in the year 
1918 he went to Ernest Hutchison, the son and successor in 
title of Richard Hutchison, and offered to pay him $40 the 
balance of the $100 aforesaid, but Ernest Hutchison refused to 
take the money and afterwards made an agreement for sale of 
the property to the plaintiffs.

The trial Judge came to the conclusion that the defendant 
proved that he had occupied the front part of lot No. 16 for 
considerably more than 20 years prior to the commencement 
of the action, and that he had proved a perfectly good title by 
possession to the front part of such lot, that is to that part 
of it which fronts on the Miramichi River and which runs back 
therefrom easterly a short distance to a strip of woods along 
which the plaintiff built and maintained a fence, but he finds 
that he has failed to prove a title by possession to the remain
ing part of lot No. 16. In coming to this conclusion he refers 
to the well known case of Sherren v. Pearson (1887), 14 Can.
S.C.R. 581, in which the question of what is necessary to esta
blish a title by possession to woodland is very fully discussed, 
and concludes that the acts relied on for the title by posses
sion to this portion of lot No. 16 by the defendant were nothing
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more as against the true owner than isolated acts of trespass, 
having no connection one with another. So far as the Judge'* 
finding to the effect that the defendant failed to prove a title 
by possession to the rear part of lot No. 16 is concerne I I am 
of opinion that it should not be interfered with, and that under 
the facts in evidence in the case he was correct in coming to the 
conclusion which he did. It seems to me. however, that the 
trial Judge has not given sufficent consideration to tin- evi
dence given by the defendant with regard to the verbal agree
ment for the purchase of lot 17, and has not found explicitly 
as to whether or not the statement of the defendant in this 
regard is true. If it is true, it being admitted that at the 
time the verbal agreement was entered into and the $60, was 
paid, he was in possession of lot No. 16, and has continued in 
possession of it ever since, I agree with my brother Barry in 
the opinion that the defendant would be entitled to the owner
ship of the land in dispute. The defendant’s evidence is un
contradicted and it is probably impossible to contradict it. as 
the other parties to the transaction are now dead, but the fact 
that at the time of the alleged purchase the appellant was living 
on lot 17 and occupying and using such parts of lot No. 16 as 
he required is not contradicted, and if as a matter of tact he 
was at that time in actual possession of any part of lot No. 
16 he would in point of law be considered in possession of the 
whole. As to whether or not the verbal agreement that he al
leges took place between Richard Hutchison and himself was 
actually entered into or not has not been explicitly and de
finitely found by the trial Judge and it is a fact it seems to 
me of the highest importance in connection with the right and 
proper decision of the case. I would have been disposed to 
conclude, in view of the Judge’s decision in favor of the plain
tiff that he had come to the conclusion that the defendant’s 
evidence in regard to the agreement was not to be believed 
were it not for the language used by the Judge himself, which 
seems to imply a doubt in his mind in that respect, lie says 
“It is true that the defendant claims that he entered upon 
this land in consequence of the arrangement which lie claim* 
was made by him with the late Richard Hutchison. The ac
count given by him of this transaction is, as I have said before, 
rather extraordinary, and I have considerable doubt as to the 
actual making of any such agreement with Richard Hutchi
son.” This is not an explicit finding of fact, but an expres
sion of doubt on the part of the trial Judge as to whether the 
agreement sworn to by the defendant was actually entered in-
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to. At another place in his charge he says, the story strikes 
him as a rather improbable one. This certainly cannot be re
garded as an explicit finding on a point which to my mind is 
absolutely necessary for the determination of the question in
volved, for while the Judge, as I before pointed out, finds that 
the defendant had not acquired a title to the rear part of lot 
No. 16 by possession, he states that he proved that he had oc
cupied the front part of lot No. 16 for considerably more than 
20 years prior to the commencement of the action, and he 
thinks he proved a perfectly good title by possession to the 
front part of lot No. 16. If such is the case and he was in 
possession of any part of lot No. 16 at the time that the al
leged agreement with Richard Hutchison was made, then, if 
that agreement was actually made as stated by the defendant, 
he is surely entitled under it and being in possession at the time, 
to the title to the property. Had the trial Judge found as a 
fact that the conversation as alleged by the defendant did not 
take place with Hutchison, and that no such agreement was 
entered into as he deposes to, I think the verdict should have 
strod as he had the opportunity of hearing the witness and 
noting his demeanour upon the stand, and possibly in view 
of the lack of corroboration which was impossible owing to the 
death of the other parties, he might have been justified in find
ing for the plaintiff, but having made no definite finding with 
regard to the alleged agreement, and having stated that he 
is doubtful with regard to it, T find that there should be a 
new trial, which should be confined to the question of title by 
purchase alone.

Barry, J.In form the respondents’ action is in replevin 
for the alleged wrongful taking of railway ties md round lum
ber from lot No. 16, known as the McDonald lot, situate on 
the easterly side of the north west branch of the Miramichi 
River in the parish of North Esk in the County of Northum
berland, but, in substance, the controversy is as to the ownership 
of the lot.

It is not disputed that the documentary title to the lot No. 
16 is in the respondents. From a time anterior to the year 1865 
down to October 1888 the title was in Richard Hutchison; at 
the latter date Richard Hutchison conveyed to his son Ernest 
Hutchison, who, in turn, on October 22, 1918, conveyed the title 
to the respondents under an agreement of sale and purchase. 
Both the Hutchisons are now dead.

The appellant sets up title in himself in two ways; first, 
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by adverse and continuous possession for more than the neces
sary statutory period; and secondly, as purchaser under a 
parol agreement of sale and purchase made between himself 
and the late Richard Hutchison, the then owner, in February 
1865, under which agreement he went into possession and lias 
continued in possession ever since.

It appears in the evidence given in the plaintiff’s case that 
in February 1865 he purchased from the late Richard Hi bi
son lot No. 17, which abuts lot No. 16 (the ownership of which 
is here in dispute) on its southerly side. Roth lots bejin at 
the eastern side of the river and extend back, easterly, a con
siderable distance. Roth are traversed by a highway mad a 
short distance from the river, and lot No. 16 has a clearing 
on the front upon the river which extends nearly to the high
way road. Retween the clearing and the highway there is a 
belt of trees and shrubbery intervening. On the easterly side 
of the highway road both lots are uncleared; but both have been 
cut over and used by the appellant during the last 50 years, it 
is said, as he has from time to time required to cut upon ami 
use them.

When in July, 1873, the last instalment of the purchase prive
of £200 for lot No. 17 having then been paid, he got hi< d...I
from Mr. Hutchison, the appellant claims he then fir>i dis
covered that the deed conveyed only a portion of the land which 
he thought he had bought. He says he thought lie was buying 
not only the land, which is now comprised in lot No. 17. ami 
about which there is no dispute, but also the land which now, 
it appears, is not comprised within the delimitations of lot No. 
17 at all, but was known to Mr. Hutchison, but not to the ap
pellant as the McDonald lot or lot No. 16. On the appellant 
expressing dissatisfaction at the shortage in the land he was 
getting, Mr. Hutchison offered, as the easiest way out of the 
difficulty, to sell him lot No. 16 for $100, and this offer the 
appellant accepted, and two years afterward paid Mr. Hutchi
son $60 on account of the purchase price of the same. The 
$40 balance has never been paid, although the appellant says 
that long afterwards, in 1918, he offered to pay this balance to 
Ernest Hutchison, who had then succeeded to the paper title, 
but that he declined to accept it.

This is the uncontradicted evidence of the appellant ; ami the 
fact of its being uncontradicted affords, I suppose, a fair 
enough justification for the hostile criticism levelled against it 
by the respondents who say that the reason why no attempt has
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been made at contradiction of the appellant’s statements is a very 
obvious one that the only persons who could contradict them are 
dead. At the time of the alleged purchase of lot No. 16 the 
appellant was living on lot No. 17, and occupying or using 
such parts of lot No. 16 as he required ; if he was then in ac
tual possession of any part of lot No. 16, the land which he 
claims to have purchased, then, I think, after the agreement, 
he would in point of law be considered in possession of the 
whole. And that, doubtless would be the explanation of the 
circumstance, assuming for the moment that the appellant’s 
statements are true, that nothing appears to have been said 
between the vendor and the vendee at the time of the alleged 
sale and purchase as to putting the latter in possession. If he 
was already in possession nothing more was required.

In the written reasons which he has given for entering judg
ment for the plaintiffs in the action, the trial Judge, after care
fully reviewing the evidence and applying the principles en- 
nuneiated in the well known cases of Doe dem. Des Barres 
v. White (1842), 3 N.B.It. 595; Sherren v. Pearson 14 Can. 
S.C.R. r>81 ; and Wood v. LcBlanc (1904), 34 Can. S.C.R. 627, 
arrives at the conclusion that in regard to the whole of lot No. 
16, and treating the defendant as a trespasser or disseisor, he 
has failed in establishing a statutory title by adverse posses
sion. With that conclusion, after having read the evidence, 
I have no difficulty whatever in concurring.

The trial Judge has, however, found that, “The defendant 
proved that he had occupied the front part of the lot No. 16 
for considerably more than 20 years prior to the commence
ment of the action and I think he proved a perfectly good title 
by possession to the front part of lot No. 16, that is, that part 
of lot No. 16 which fronts on the river Miramichi, and which 
runs back therefrom eastwrardly a short distance to a strip of 
woods along which the defendant built and maintained a 
fence.” In another place the Judge adds:—“I have come to 
the conclusion that the defendant has failed to make out a title 
by possession to lot No. 16, except as to the meadow' on the 
front.”

This is definite and specific, and had the appellant’s defence 
ended with his claim of title by adverse possession, the Judge’s 
finding would, doubtless, have been accepted as the end of the 
contest. Hut the appellant’s defence does not end there. He 
Rets up another and entirely different defence, one which gives 
rise to entirely different considerations and calls for the applica-
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tion of somewhat different rules. He says that he is the pur
chaser and owner of the lot under a parol agreement of sale 
and purchase made between the late Richard Hutchison and 
himself in February, 1865, under which agreement he went 
into possession and has continued in possession ever since. A 
between a trespasser or a disseisor and one who enters as a bonâ 
fide purchaser, there is a great difference as to the legal effect 
of his occupancy. The general principle to be extracted from tin- 
numerous decided cases upon the subject appears to In- this. 
That while a mere trespasser only gains a possessory title to 
that portion of the land exclusively used or occupied by him, 
where a party under color of title, e. g., under an agreement to 
purchase, enters into the actual occupancy of the premises 
which he has acquired, his possession is not considered as cun- 
fined to that part of the premises in his actual occupancy, hut 
his possession extends to the whole.

In discussing the appellant’s title under the alleged parol 
agreement the Judge says; “It was claimed by counsel for the 
defendant at the trial, that the defendant went into poss.-ssion 
of the land in question as a purchaser under the verbal agree
ment made between him and Richard Hutchison, and that the 
title to the land in question passed to the defendant. I do not 
see myself how, under the circumstances in evidence tin- title to 
the land in question can be said to have passed to the defendant. 
There was a mere verbal agreement and even if the title could 
have passed to the defendant under a verbal agreement together 
with livery of seisin by the late Richard Hutchison, there is 
nothing to show anything approaching to livery of seisin by 
Richard Hutchison to the defendant; and I do not think that 
Mr. Baxter’s contention as to the title to the land having passed 
to the defendant is correct.”

Inasmuch as this language seems to imply a doubt as to 
whether by a mere parol agreement the title to the land c<uld 
pass to the purchaser, it is important that we turn our atten
tion for a moment to a few of the many authorities on the sub
ject to be found in the books. Where the contract has been 
partly performed by one party to it, the Court, in a suitable 
case ascertains what the actual contract between the parties 
was, notwithstanding that there was no mémorandum, and en
forces its performance. Ungley v. Unglcy (1877), 5 Ch. 1). 887.

“The law is well established” says Jessel, M. R. at p. 890. 
that if an intended purchaser is let into possession in pur
suance of a parol contract, that is sufficient to prevent the Stat-



67 D.L.R.] Dominion Law Reports. 469

ute of Frauds being set up as a bar to the proof of the parol NB- 
contract. The reason is that possession by a stranger is evid- App Dlv
ence that there was some contract, and is such cogent evidence ----
as to compel the Court to admit evidence of the terms of the McLean 
contract in order that justice may be done between the parties.” mvli.in.

See also, Maddiaon v. Aldcrson (1883), 8 App. Cas. 467, at 
475, per Lord Selborne, L.C. In a case very much in point, 
llodson v. Heuland, [ 1896J 2 Ch. 428, it was held that “al
though the entry into possession was antecedent to the contract, 
yet the subsequent continuance in possession being, under the 
circumstances, unequivocally referable to the contract, consti
tuted a part performance sufficient to take the case out of the 
Statute of Frauds.”

Payment by a purchaser of the whole or any part of his pur
chase money is not, it is said, a sufficient act of part perform
ance. But where possession is taken and money is expended in 
repairs and improvements, this amounts to part performance, 
provided the Court is satisfied the expenditure would not have 
been made if no contract had been in existence; and the mere 
taking possession of land under a verbal contract, without any
thing else, may be enough to take the contract out of the stat
ute. 25 Hals. p. 295, par. 500. There are, however, notwith
standing the authority of Ilalsbury, earlier cases which establish 
that payment of a substantial part of the purchase money is 
sufficient to take an agreement as to the sale of land out of the 
statute on the ground of part performance. Main v. .1/ cl bourn 
(1799), 4 Yes. 720, 31 E.R. 372. And it seems to me that there 
can be no difference in principle between spending money in 
repairs and improvements, and expending time and labour in 
the reclamation of wilderness or wooded lands and bringing 
them into a state of cultivation.

This discussion of the authorities bearing upon the subject 
of parol contracts for the sale of land and part performance 
of such contracts, has, of course, no significance unless the ap
pellant has been able satisfactorily to establish the existence of 
the parol agreement which he sets up. And the difficulty that 
this appeal presents to me is that the Judge does not appear to 
me to have definitely and explicitly answered that question. He 
says, “the story told by the defendant as to his purchasing the 
land in question from the late Richard Hutchison strikes me as 
rather an improbable one,” and again; “the account given by 
him (defendant) of this transaction, is, as I have said before, 
rather extraordinary, and I have considerable doubt as to the
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actual making of any such agreement with Richard Hutchison.” 
Again, the Judge says:—“it seems very strange that a business 
man like Richard Hutchison should have made any such ar
rangement, especially in view of the fact that, according i,, ihe 
defendant’s own admission, he never had any business nans, 
action with Richard Hutchison after paying him the $6U which 
he claims he did pay him about the year 1875.”

The story may be both improbable and extraordinary, it may 
even seem strange, and yet be true. And either a Judgo or a 
jury may have doubts in regard to the genuineness of any claim 
set up by a party litigant in a civil action, and yet be - I.hired, 
ultimately, by some mental process to get around bis nr their 
doubts and find the fact according to the preponderant , of the 
legal evidence. If the case were in course of trial before a jury, 
the jury would have to be asked to find definitely, yes or no. to 
the question whether the parol contract for the purchase of lot 
No. 16 was in fact made as alleged by the defendant. Now. 
with every deference to the Judge who tried this case. I feel 
compelled to say that he has not, in my opinion, answered that 
question, and, unless it has been answered, the result of the trial 
cannot prove otherwise than unsatisfactory. The language 
which the Judge has employed with special reference to this 
particular question—and I think I have quoted the whole of 
it—cannot in my opinion, be construed in any other way than 
as leaving the matter in doubt. I very much doubt whether, 
in the event of the title to lot No. 16 being brought into contro
versy at some future time, the finding of the Judge upon the 
question of fact could be accepted as satisfactory proof of a 
plea of res judicata.

Many authorities were cited by counsel for the respondents 
in support of the proposition that the Court is loath 1«- act upon 
the uncorroborated testimony of a claimant against tl*3 estate 
of a deceased person. The true rule, I apprehend, is to he found 
in the judgment of Sir. J. Hannen in Beckett v. ltamsdale 
(1885), 31 Ch. D. 177, where, he says at p. 183:—“Now, it is 
said on behalf of the defendants that this evidence is not to lie 
accepted by the Court because there is no corroborât ion of it, 
and that in the case of a conflict of evidence between living and 
dead persons there must be corroboration to establish a claim 
advanced by a living person against the estate of a demi person. 
We are of opinion that there is no rule of English law laying 
down such a proposition. The statement of a living man is not 
to be disbelieved because there is no corroboration, although in
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the necessary absence through death, of one of the parties to the B.c. 
transaction, it is natural that in considering the statement of c A 
the survivor, we should look for corroboration in support of it; 
hut if the evidence given by the living man brings conviction to 
the tribunal which has to try the question, then there is no rule 
of law which prevents that conviction being acted upon.”

The claim set up by the appellant to the ownership of lot No.
Hi cannot, in my opinion, be regarded as a claim against a dead 
person’s estate. It is not a claim against the estate of Richard 
Hutchison because his estate is not in any way that I can see, 
concerned in the result. It is a claim of title to land which 
Hutchison once owned, it is true, and in establishing his title 
to it the respondent has necessarily to prove the alleged parol 
agreement upon which his title depends, the other party to the 
agreement being dead, and that, I think, is about all there is to 
be said about it. l$ut if I am wrong in this view and the defence 
of ownership by purchase, is in effect a claim against the estate 
of a person who is now dead, and that in the circumstances the 
Court should as a matter of prudence, though not required to do 
so in strict point of law, look for corroboration, surely the very 
strongest corroboration is to be found in the circumstances that 
the alleged purchaser is found in the actual possession of the 
very property which he says he acquired by purchase from the 
deceased person. And that possession the trial Judge has found 
as a fact; found that the appellant has been in possession of it 
fur more than 20 years.

I am of the opinion that upon the question of title by pur
chase, but on that question alone, the case should go back for a 
new trial.

Ghimmer, J. agrees.
Appeal allowed; new trial ordered.

WINCH v. HOWELL.
Brit'mh Columbia Court of Appeal, Macdonald, CJ.A., Martin, Galliher 

and McPhillipa, JJ.A. June 6, 1922.
Avtomobilbs (§IIIB—221)—Collision—Both drivers negligent and 

DRIVING IN CONTRAVENTION OF LAW — RIGHT TO RECOVER— 
Damages.

Where the Inference which ought to be drawn from the evidence, 
oral and physical, Is that both parties to a motor car collision 
w.re driving their cars negligently and In contravention of law, 
and that such negligence continued up to the time of the Impact, 
or until too late to avoid the collision, the plaintiff cannot recover 
damages for Injuries caused by the collision.

[See Annotations, 39 D.L.R. 4, 40 D.L.R. 103.]
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B, c- Appeal by defendant from the judgment of Murphy. J.,
C. A. *n an action to recover damages for injuries received in an

Bov A'. P. Davis, K.C., and D. N. IIussie, for respondent.

automobile collision. Reversed.
C. IV. Craig, K.C., for appellant.

Mardmiald, Macdonald, C.J.A.I would allow the appeal and dismiss
iruniiani ,,
C.J.A. the action.

Both parties were to blame for the collision. Each admits 
a speed of from 15 to 20 miles an hour at the intersection of the 
streets, which is a speed prohibited by traffic by-laws of Van
couver. Each admits that he had no headlights, but only -ido- 
lights. The hour was about 1 o’clock in the morning, and the 
defendant and the driver of plaintiff’s car, each admits that 
he was sober.

The defendant was proceeding along Robson St., a well light
ed thoroughfare, 6(> ft. in width, keeping upon the proper 
the left, it being before the change in the rule of the road : the 
driver of the plaintiff's car was also on his proper side of Bute 
St., a street running at right angles to Robson St., but being a 
badly lighted side street. To reach the place of collision, this 
driver had to cross about two-thirds of Robson St. The defend
ant, according to usage, if not of the law, was keeping, lie says, 
a look out for vehicles coming from his left out of Bute Si. The 
plaintiff’s driver was coming out of Bute St., from the right 
and was bound according to the usage of traffic to watch for 
danger from the direction from which the defendant was com
ing. The plaintiff’s car was driven by his brother and 1 here 
were in the driver’s seat beside him, two other young men. All 
three gave evidence. Clarke, one of them, says that he saw the 
defendant’s car when the plaintiff’s car was coming out of Bute 
St., but thought it was too far away to be dangerous, and did 
not warn the driver, who if he had been paying attention, would 
have himself seen it. This witness paid no further heed to the 
defendant and the next thing he knew the cars were in collis
ion. Marshall, the second man in the car with the driver, did 
not see defendant’s car till they were within a length or a length 
and a half of it and the driver himself saw a flash and the ears 
came together. The defendant did not know of the proximity 
of the plaintiff’s car until the collision occurred. The defend
ant is a man getting on in years and was on his way home, and 
says that he looked at his speedometer shortly before the en
counter, it indicated a speed of 15 miles an hour. According to 
the by-law governing traffic the defendant had the right of way. 
When the collision occurred, he was thrown from his car, and
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being unconscious knew nothing of the circumstances of the 
collision thereafter. The photograph shews that the plaintiff’s 
car was struck on the rear door and over the rear wheel. The 
result of the collision is important. The defendant’s car with
out a driver and with no brakes applied, though the clutch 
seems to have been out, ran a distance of from (10 to 75 ft. when 
it brought up against a guy wire near the sidewalk. The impact 
did not upset either car; they appear to have run for a few 
feet practically parallel when defendant’s car swerved from 
the sidewalk, crossed the travelled part of Bute St. at an angle 
and brought up against the guy wire near the opposite side
walk. The plaintiff’s car ran over the sidewalk and up a two- 
and-a-half foot embankment, into a neighbouring lot, crossed 
the lot, carried away a fence at the back and brought up against 
another embankment with a jerk which lifted the occupants 
from their seats. The distance travelled over these impediments 
was greater than the distance travelled by defendant’s car 
practically unimpeded and without brakes. The driver of 
plaintiff’s car attempts to explain this occurrence, first, by 
saying that he was struck from behind by defendant’s car 
which accelerated his speed, secondly, that he increased his 
speed for the purpose of getting out of the way, and, thirdly, 
that owing to an injury to his arm, although he was not struck 
by anything, he was unable to apply the emergency brake, al
though he does not deny that he applied the foot brake. The sug
gestion that he was hit from behind and had his speed thus ac
celerated is disproved by the photograph and by the evidence 
of one of the young men who was in the car with him, who says 
that the blow appeared to lift the plaintiff’s car bodily side
ways. The other excuses may be taken for what they are worth. 
The inference I would draw is that the car was going at even 
a greater speed than 20 miles an hour to have accomplished this 
plunge into a neighboring lot, over the sidewalk, embankment, 
lawn and back fence with the footbrake on. The plan shews 
that between the point of the collision and the first embank
ment is only a few feet, and I think the evidence indicates that 
he was trying to stop the car instead of increasing its speed 
when it was crossing the lot.

The trial Judge took a view of the locus in quo, but it is ap
parent that he was not assisted by it. He bases his judgment 
on this, that he was bound to find that the defendant’s car ran 
into the plaintiff’s car, and that the defendant’s car was going 
at an excessive rate of speed, and also that defendant had fail
ed to prove contributory negligence on the part of plaintiff’s

B. C.
C. A.

Bowell.

Macdonald,
C.J.A.
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driver, but it is conclusively shewn that both cars were going 
at an excessive rate of speed and it does not appear to me to 
make any difference which ran into the other in the circum
stances in evidence. He also says that he attaches particular 
importance to the evidence of one Beveridge, who crossed 
Robson St., just before the collision. Beveridge looked in the 
direction from which the defendant came and says he did not 
see him, and that after crossing Robson St. he walked 22 yards 
up Bute St. when he heard the crash of the collision. The in
ference which the Judge draws from this evidence is that the 
defendant must have been coming at a great rate of sp« < 1 since 
he was not in sight of Beveridge when he (Beveridge) crossed 
the street. Now, Beveridge does not say that defendant was 
not in sight, he simply says he did not see him, and it is quite 
understandable when it is remembered that the car had no 
headlights, even if it were not a fair inference from the evid
ence that Beveridge was not an observant person.

Sitting in appeal upon a finding of fact of the trial Judge, 
I have to be satisfied that the Judge was clearly wrong in his 
conclusion. The mere fact however, that the trial Judge reach
es a conclusion of fact does not oust the jurisdiction of the Court 
of Appeal. I must give the evidence and all the circumstance» 
due consideration and if I am convinced that the judgment be
low is wrong, it is my duty to say so. I have to take into con
sideration not only the oral evidence but the physical evidence. 
The inference, in my opinion, which ought to be drawn from the 
whole evidence, oral and physical, is that both parties were 
negligent, and that that negligence continued up to the time of 
the impact, or at all events until too late to avoid the occur
rence. It is quite apparent from such evidence that both part
ies were going at an excessive rate of speed; that neither car 
had headlights; that both parties were to a certain extent ob
livious to their surroundings, and if either had exercised ordin
ary caution the occurrence would not have happened, and that 
no care on the part of either when the collision was imminent, 
could have saved the situation.

With deference, I think the Judge has failed to give due 
weight to this phase of the case.

Assuming everything, except ultimate negligence, of which 
there is not the slightest evidence against the defendant, yet the 
plaintiff cannot succeed. His car was driven right up to the 
time of impact negligently and in contravention of law and in 
such circumstances it is clear that he has no right of action.

The appeal should be allow’ed.
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Martin, J.A. :—I agree that the Judge below should have 
found the plaintiff respondent guilty of contributory negli
gence, and I am unable to discover anything in the cases cited 
which would, as a matter of law, prevent that finding in such 
circumstances as the present.

This subject of negligence has of late been over-refined, and 
I draw attention to the observations of the Irish Court of Ap
peal in the instructive case of Ntenan v. II os ford, (1920] 2 I.U. 
258, particularly at 308-9, and to the valuable ami illuminating 
article by a member of that Court, O’Connor, L.J. entitled 
“Contributory Negligence” in the Law Quarterly Review for 
January last, p. 17. He there suggests, (p. 22) that the ques
tion should be simplified to this:—‘‘Was the defendant’s neg
ligence the ‘real’ cause of the accident? or, perhaps, better still, 
try the case by one question: ‘Whose fault was it?’

That is an excellent working solution, and 1 propose to adopt 
it, and after applying it to the present case, my answer is—one 
is as much to blame as the other, and so the loss must lie where 
it falls.

I note that my observations upon ultimate negligence in Tait 
v. /:. C. EUetrie If. r». (1916), 27 D.L.R. 698, 90 C.R.C. 406,
22 I3.C.R. 571, are supported in the Ncenan case, viz.: that the 
mere continuation of, e.g., excessive speed, or failure to look, 
or incapacitating drunkenness causing negligent driving, do not 
constitute ultimate negligence under Loach v. H.C. Elcc. li. Co.,
23 D.L.R. 4, 20 C.R.C. 309, [1916] 1 A.C. 719, 85 L.J. (P.C.) 23, 
though, of course, if the continued failure to look were wilful 
or the excessive speed were persisted in after it became possible 
to avoid the accident by reducing it, it would be otherwise, just 
as in the case of the drunken driver who came to his senses in 
time to take appropriate steps to avoid the accident but did not 
do so.

(Iai.liguer, J.A.:—With every respect to the trial Judge, 
I cannot agree that there was not contributory negligence on 
the part of Winch. Then given negligence and contributory 
negligence, there was nothing that either party could have 
done once the danger became apparent that would have avoided 
the accident.

The question of what is called ultimate negligence, therefore 
does not come into the question, nor was it found by the trial 
Judge whose judgment is based upon failure to prove contrib
utory negligence on the part of Winch.

Mr. Hossie, junior counsel for Winch, urged that the neg
ligence of Winch’s brother, who was driving the car, could not

B. C.
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be attributed to the plaintiff, who was not present at the time 
and that even if the brother was negligent, that did not disen
title plaintiff to recover.

The proposition is not borne out by the authorities cited, 
and on the other hand, I should need strong authority to cause 
me to adopt such a contention.

McPiiillips, J.A. I would allow the appeal.
Appeal allowed

CilltARl) v. CORP’N OF ROBKRVAL.
Supreme Court of Canada, Idington, Duff, Anglin, Brodeur and 

Mignault, JJ. June 20, 1921.
Aiteal ( 81A—3)—Special leave—Supreme Court Act. 1920 (Can.) 

ch. 32, sec. 41—When granted from highest Court <u final 
resort or Province.

If there Is no Important principle of law. nor any question of 
public Interest, nor the construction of any public Act Involved, 
the highest Court of final resort In the Province should not grant 
special leave to appeal to the Supreme Court of Canada under sec. 
41 of the Supreme Court Act as amended by 1920, ch. 32.

Appeal from the judgment of the Court of King’s Bench, 
32 Que. K.B. fin, appeal aide. Province of Quebec, affirming the 
judgment of the Superior Court and dismissing the plaintiff's 
action.

The appellant brought an action to annul a by-law passed 
by the respondent for the opening of a street. The street was 
lying entirely within the municipality, but at its limits had tin 
issue. The Court of King's Bench, affirming the judgment of 
the trial Court, held that the power to open the road was with
in the jurisdiction of the respondent ; and special leave to appeal
having been granted by the appellate Court, this judg....lit was
affirmed by the Supreme Court of Canada.

(1. Barclay and A. Boily, for appellant.
Belcourt, K.C., and T. Lefebvre, for respondent.
Idington, J. I think this appeal should be dismissed with 

costs. It appears to me hardly arguable that the power to open 
a road over land lying entirely within a municipality is not in 
every respect within the jurisdiction of its council.

And the other objection as to its description being defective 
seems, if possible, less so when we turn thereto and find its 
boundaries so clearly defined as they are. The bit of land taken 
would hardly warrant a prudent litigant pushing such a ease 
so far.

Duff, J. I can discover no valid reason for differing from 
the conclusion reached by the Court of Appeal.

A2C
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Anolin, J.:—I concur with Mignault, J.
It rôdeur, J. The appellant asked in his action that the 

by-law passed by the respondent’s municipal council on July 
30, 1919, ordering a road to be opened, be declared null and 
of no effect. The appellant is owner of one of the lots that were 
expropriated to make way for this road. The road was to ex
tend into the neighbouring municipality as far as the Val 
Jalbert railway station; but the appellant alleges that the road 
that is now open and which crosses his property stops at the 
boundary of the municipality of Roberval thus forming 
a cul-de-sac.

It is quite possible that the corporation of Roberval com
mitted an administrative error in opening this new road; but 
it certainly acted within the limits of its powers and it is not 
competent to the Superior Court to interfere with the exercise 
of the corporation’s discretionary power by direct action.

The road which the council of Roberval ordered to be opened 
is situated entirely within the limits of its territory. Every 
road situated within a local municipality is by law a local road 
and retains its character as such unless and until the county 
council exercises the prerogatives conferred upon it by the 
Municipal Code. Brunet and Hainault v. Carp, of County of 
Bcauharnois (1911), 18 Rev. de Jur. 141 ; art. 44f> M.C.

I am of opinion that the council of Roberval hail juris
diction to open the road in question upon its territory. The 
judgment a quo should be confirmed with costs.

1 am sorry that this case has been brought before this Court. 
The interests involved do not appear to justify the leave to ap
peal which was granted by the Court of King’s Bench. Up to 
last year many cases affecting immovable rights came before us 
from the Province of Quebec. For the most part, these cases 
concerned miserable little strips of land of next to no value and 
involved certain servitudes of little importance. Most of the 
judgments were on points of fact which could be of no general 
or public interest.

Parliament saw fit last year (in 1920) to amend the jurisdic
tion of the Supreme Court so as to require that the dispute 
must involve at least $2,000. That eliminated at once all these 
appeals concerning immovable rights of insignificant value. But 
Parliament declared at the same time that the Court of Appeal 
might permit the unfortunate litigant to bring his case before 
the Supreme Court. Indeed, it may happen that the case in
volves a question of public interest or an important point of
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law, or else the interpretation of a statute : and then the case 
may be brought here by special leave.

It seems to me that in a case like the present one there was 
no reason for granting the permission asked for. There was no 
point of public interest involved. The matter in litigation was 
of insignificant value. The reason given by the Court below fur 
granting leave to appeal is that the case was a petitory at ion 
“involving a title to land.” This reason does not seem to me to 
be sufficient, for the Legislature evidently intended to refuse 
the right to appeal in petitory actions “involving a title to 
land,” except in cases where the value of the property in ,;ti- 
gation was at least $2,000 or at least in a ease where a question 
of public interest was raised.

Mignault, J. In this case, which originated subsequently 
to July 1, 1020, the date when the Act 1920, ch. 32, amending 
the Supreme Court Act, came into force, the right to appeal to 
this Court existed only on condition that the highest Court of 
last resort in the Province of Quebec—that is to say the Court 
of King’s Bench sitting in appeal—had granted special leave 
to appeal (art. 41).

Before the passing of the Act of 1920, the right of appeal 
existed de piano if the matter in litigation involved, amongst 
other things, a title to land or some interest in such land. 
Thanks however to the litigious spirit amongst counsel, appeals 
had often been brought before this Court involving title to land 
it is true, or some interest in such lands, but where the value 
of the right in litigation was insignificant, so that the costs of 
suit had become the principal cause of dispute between the 
parties and the immovable right a matter of secondary 
importance.

With a view to avoiding this annoying result, the Act of 
1920 requires, in order that the right of appeal may lie de piano, 
that the value of the matter in controversy in the appeal must 
exceed $2,000 (art. 39). This provision applies to all the pro
vinces of the Dominion.

However, as it may very well happen that a question of very 
great importance may arise in a case in which the value of the 
matter in controversy in appeal does not exceed $2,000, the 
Act of 1920 makes appeal to the Supreme Court possible if the 
appellant has obtained leave to appeal from the highest Court 
of last resort in the province where judicial proceedings were 
originally instituted; and if this leave has been refused, the 
Supreme Court may grant it in the cases enumerated in art. 
41 of the Act of 1920.



67 D.L.R.] Dominion Law Reports. 479

In the case in question the Court of King’s Bench, sitting in 
Appeal, granted special leave to appeal, Flynn, J. dissenting, 
on the following grounds:—

“Whereas the action is a petitory action involving the title 
to real estate and special leave to appeal from such final judg
ment of this Court should be granted.”

I am of opinion, very respectfully, that special leave to appeal 
should not have been granted. The ground that the case in
volves the title to an immovable is manifestly insufficient, for, 
even in that case the Act of 1920 requires (except in the case 
of special leave) that the immovable right in question must be 
worth more than $2,000; and if such a reason were sufficient, 
it would be possible to obtain by means of special leave to appeal 
what the Legislature saw fit to refuse to grant de plein droit any 
longer.

According to the well established jurisprudence of this Court, 
when the right to appeal depends on special permission left to 
the discretion of a Judge or Court, that discretion must be 
exercised judiciously, that is to say for reasons sufficient to 
convince the Judge or Court that such leave should be granted 
or refused.

In the case of Lake Eric and Detroit River R. Co. v. Marsh 
(1004), 35 Can. S.C.R. 197, Nesbitt, J. speaking in the name of 
this Court, but without pretending to make an exclusive enum
eration, indicated some cases where leave to appeal to the 
Supreme Court might be granted. He said at p. 200:—

“Where however the case involves matter of public interest, 
or some important question of law, or the construction of 
Imperial or Dominion statutes, or a conflict of provincial and 
Dominion authority, or questions of law applicable to the whole 
Dominion, leave may well be granted.”

In another case, Re Ontario Sugar Co. (McKinnon's case) 
(1911), 44 Can. S.C.R. 659 at p. 662, Anglin J. refused leave 
to appeal the case from the Court of Appeal of Ontario, 
Baying:—

“The proposed appeal raises no question of public import
ance. Dominion Council of Royal Templars of Temperance v. 
Hargrove. (31 Can. S.C.R. 385). The affirmance or reversal 
by this court of the judgment of the Ontario Court of Appeal 
would not settle any important question of law or dispose of 
any matter of public interest. Whyte Packing Co. v. Pringle, 
42 Can. S.C.R. 691. These usual grounds for seeking leave to 
appeal are therefore absent.”
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For analogous reasons I myself refused leave to appeal in 

the ease of Riley v. Curtis's rf* Harvey Ltd., and Apedaile 
(1919), 50 D.L.R. 281, 59 Can. S.C.R. 206, where action was 
taken to recover the sum of $50,000 but in that case it was mere
ly a question of the interpretation of a private contract.

It results from all this that when it is a question of granting 
special leave to appeal to this Court, one must enquire if the 
question at issue is sufficiently important, despite the insuf
ficiency of the amount claimed or the object of the action, to 
bring the case before the highest Court in the country. This 
would be so. for example, if it were a question of putting an 
end to conflicting jurisprudence.

I therefore think—and since it is a question of a new striate, 
it seems to me that I must express my opinion quite frankly 
but with great respect—that in the present casé the special leave 
to appeal which allowed the appellant to bring his case before 
this Court, after having already tried two Courts without ob
taining a single opinion in his favour, should not have been 
granted.

On the merits, I would dismiss the appeal as unfounded, it 
is a question involving a small piece of road entirely situated 
within the municipality of the respondent, and the by-law which 
ordered this road to be opened is attacked. The advisability of 
ordering the road to be opened is a question which must be 
left to the discretion of the municipal council, which docs not 
appear to me to have abused that discretion. The municipal 
council manifestly had jurisdiction in the circumstances.

The appeal should be dismissed with costs.
Appeal dismissed.

THE GLOBE INDEMNITY Co. OF CANADA v. LOMAX.
Quebec King's Bench, Martin, Grcenshiclds and Tellh r, JJ. 

June J8, Wit.

Insurance (§IIIC—56)—Insurance Act, 1917 (Can.) ch. 29. m:<\ 
134 (2)—Cancellation or policy—Sufficiency oi Kh.ht or
HVB-AOENT TO REVIVE.

A letter by an Insured to an Insurance company as follows:— 
“I notify you at once to cancel my policy, as the policy is not 
what I thought it was, and I am not able to keep It up,” is a legal 
cancellation under the Insurance Act, 1917 (Can.) ch. 29. see. 
134 (2), and the entry of the cancellation in the company's books 
makes it binding on all parties, and, after it has been so can
celled a sub-agent of the company has no authority to revive such 
policy.

Appeal by defendant from the judgment of the Quebec
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Superior Court, in an action to recover on a policy of accident 
insurance. Reversed.

The judgment appealed from is as follows:—
“The defendant-appellant is an accident insurance company 

subject to the Insurance Act. 1017 ((’an.) ch. 20. On March 
11 the company insured G. W. Stewart, the respondent’s hus
band. against loss caused, by bodily injury sustained through 
accident, to the amount of $1,000. The policy contained the 
following clause :—

‘ (10) The company may cancel this policy at any time by 
giving notice mailed to address of insured as stated in appli
cation, with company’s cheque for the unearned portion of cur
rent year’s premium paid ; without prejudice to any claim or
iginating prior to the date of eancellation ; provided also that 
the policy holder may at any time cancel the policy and be en
titled to receive on cancellation the premium paid less the usual 
short rate charged by the company for the period the policy 
has been in force.’

This clause is substantially in the same terms as the sub-sec. 
2, of sec. 134 of the Insurance Act. On May 5, 1919, Stewart 
wrote to the company, the letter mentioned in the above sum
mary.

F. W. Wilson, sub-agent of the company, answered :—
‘In reply to yours of May 5th, forwarded to Montreal office. 

If you return us the policies we will comply with your request 
and have policies cancelled. We are sorry to think of you hav
ing your policies cancelled and wish I could see you personally 
about same. I expect to be in Smith Falls in about ten days. 
If we can help you in any way in extending the payments 
we would be pleased to do so as we are anxious that you con
tinue your policies with us. However, we will be governed with 
whatever request that you make. W. F. Wilson.’

The insured was accidentally killed on May 25 following. 
The widow claimed the indemnity under the policy.

The company denied liability and pleaded that the respond
ent’s husband had cancelled the policy, and, consequently, no 
claim exists now in her favour.”

The Superior Court maintained the action and condemned 
the company to pay her the amount of the policy.

Ewing & McFadden, for appellant.
White & Buchanan, for respondent.
Martin, J.:—The whole question involved is whether or not 

the letter from Stewart on May 5, received by the company on 
31-67 D.L.B.
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May 7, amounted to an effective cancellation in the terms nf 
the statutory condition, and more particularly in view of the 
action taken by the company on May 17 concerning this ism. 
collation. Once there is a valid contract of insurance, m 11 US- 

party to such contract can cancel or withdraw itself from its 
obligations except by complying with the terms of the com met 
as to cancellation or by entering into a mutual agreement to 
cancel. Neither party can cancel without the consent the 
other except in the terms of the contract and of the statutory 
conditions.

The company is given a statutory right to cancel and tin- 
policy holder is given alike option to cancel. The langu of 
the statute and the terms of the condition are clear ami i dis-
cretion or option is left to the company. The sole requi: .....
to satisfy the condition is that the policy holder should a any
time during the currency of the policy make option to i incel 
the same and notify the company accordingly.

This is precisely what the insured here did. By his letter to 
the company of May 5, he said [See head note].

Upon receipt of that letter by the company the contract was 
cancelled and the policy at an end and it required no acti.ui on 
the part of the company to complete such cancellation, and 
whether or not the insured was entitled to receive a r. nun 
of unearned premium, such fact did not suspend, delay . r post
pone the effect of the cancellation.

Quite naturally the company’s agent who had earned a com 
mission on obtaining this business was adverse to the policy 
being cancelled as he would be compelled to return the com
mission on tho unearned premium. However that may lie. tin- 
insured had a legal right to cancel the policy and the company 
had no other alternative than to accept the cancellai inn sn 
made.

It was not necessary that there should be any action on the 
part of the company. No physical defacement of tlu- policy 
was required but even if any action was required to lie taken 
by the company, I should say that the official entry of cancel
lation made in the company’s books by Myrand under instruc
tions from the manager on May 17, eight days before the acci
dent, would be sufficient to make the cancellation effective ami 
binding on all parties concerned. Surely it does not lie in the 
mouth of the representatives of the insured in the face of tho 
latter’s cancellation to urge that there was no cancellation.

It was urged that the company was bound by the letter of
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W. F. Wilson, June 10, statin" that the policy was in good 
standing and sending blank proofs of claim to the respondent. 
Apart from the objection made that W. F. Wilson was not an 
a}rent of the company and had no authority to bind the latter, 
his power in any event would not extend to reinstating a policy 
that had been regularly cancelled. See remarks of Fitzpatrick, 
C.J.. in Kline v. Dominion Fire (1912), 9 D.L.lt. 231, 47 Can. 
8.C.R. 252.

I would reverse the judgment of the Superior Court and dis
miss the respondent’s action with costs here and below.

( 1 keenshields, J. There is no doubt whatever, in my opin
ion, that the right of the assured to cancel was absolute, in
dependent entirely of any consent on the part of the company. 
The letter of May 5, is an unconditional absolute statement of 
cancellation. I am of opinion that on May 7 the policy sued on 
was cancelled, and at an end, and that the company appellant’s 
obligation thereunder, other than possibly the obligation to re
turn a part of the unearned premium, ceased to exist. Under 
such a clause an assured may cancel and might waive any claim 
for unearned premium ; in other words, in my opinion, the re
turn of the unearned premium to an assured is not a condition 
necessary to bring about the cancellation or termination of the 
policy.

The learned counsel for the respondent urged that upon the 
receipt of the letter of May 17 the assured reconsidered his de
termination to cancel, and really consented to the continuance of 
the policy for a period of at least one year.

The Court is directed to the testimony of the respondent upon 
this point. Whatever reconsideration the respondent’s husband, 
the assured, gave to his cancellation, it was certainly never 
communicated to the company. If my finding be correct, that 
the policy was cancelled on May 7, 1919, there is nothing in the 
record to justify the statement that it was revived or resur
rected, or ever became again effective against the company.

I am unable to agree with the findings in fact and in law of 
the trial Judge, and should reverse the judgment with costs.

Tellieb, J.:—I am of opinion that the policy lapsed on the 
day when the company received this letter of May 5, 1919. Now 
the letter was received May 7, two days afterwards. I see 
nothing in all the correspondence which could have prevented 
the letter from taking effect. The consent of the defendant was 
not necessary in order to put an end to the contract. It was 
sufficient for the insured to express his will to that effect. This
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ho did in no uncertain manner in his letter. The defendant was 
powerless in the circumstances; and the sub-agent XV. F. Wilson 
was even more helpless than the company. The policy could 
only be revived by a new agreement, and no such agreement 
was made. On the contrary the defendant made an entry in its 
books on May 17, 1919, to the effect that the policy was can
celled. It was not this act on the part of the company but the 
assured’s letter which terminated the contract. The company 
was not obliged therefore to give the assured any notice of the 
entry made in its books.

The fact that it had to make a refund is no obstacle to the 
nullity of the contract.

Death did not occur until May 25, 1919, so the defendant 
does not owe the indemnity claimed.

I would therefore maintain the appeal. I would reverse the 
judgment a quo and would dismiss the action with costs of both 
courts.

JvntiMENT. Considering that it appears that the insured on 
May 5, 1919, elected to cancel the said policy as lie had a ritrht 
to do by law and the conditions of the same, and notified appel
lant accordingly, which letter of cancellation was received by 
the appellant on May 7, that said policy could be so cancelled 
by the insured without any act or concurrence of the appellant; 
that no physical defacement of the policy was required and that 
even if any action on such cancellation had to be taken by the 
appellant the official entry of such cancellation made1 in tin- 
company’s books on May 17 by the proper officer of the com
pany under instructions from its manager, made the cancella
tion effective and binding on all parties concerned; that the 
said policy was never revived or re-instated and that XV. F. 
XVilson, a sub-agent of appellant, had no power or authority 
to reinstate the said policy even if his letters are construed as 
importing an intention so to do; that there is error in tin judg
ment of the Superior Court herein rendered on November 13, 
1920; doth reverse, annul and set aside the said judgment, and 
proceeding to render the judgment which the said Superior 
Court ought to have rendered, doth dismiss the action and de
mand of the respondent, with costs in the Superior Court, and 
doth condemn the respondent to pay the appellant its costs 
before this Court.

Appeal allowed.
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CANADIAN TRADING COMPANY v. CANADIAN GOVERNMENT BC 
MERCHANT MARINE CO. • -----

British Columbia Court of Appeal, Macdonald, CJ.A., Martin, Galliher, C,A' 

McPhillips and Eberts, JJ.A. January 10, 1922.
Contracts (§IVB—330)—Impossibility of performance—Affreight

ment—Vessels not built—"Service and sailings."
Inability to deliver vessels within the time required by a con

tract of affreightment, because of the delay In their construction 
by a firm of shipbuilders over whom the promisor had no control, 
does not amount to impossibility of performance. A provision in 
the contract making it conditional upon the “continuance of ser
vice and sailings of its steamers" is satisfied if such service was 
continued with other vessels.

Appeal by plaintiff from judgment of Gregory, J.
L. (i. McPhillips, K.C., and 0. li. Duncan, for appellant.
E. C. Mayers and H. W. Hanning ton, for respondent.
Macdonald, C.J.A. The defendants entered into two con

tracts of freightment with the plaintiffs, fixing definite periods 
for loading, the first in early April, the second in April and 
May. At the time of the contracts the ships were under con
struction by J. J. Goughian & Son, for the Canadian Govern
ment and were to be turned over to the defendants, which was 
an operating company for the Canadian Government.

There was delay in delivery of the ships arising from causes 
which are not very clearly defined by the evidence, but appar
ently as to one of the ships, the “Canadian Inventor” by a 
dispute between the builders and the Canadian Government with 
regard to the work. It was suggested that the work was delay
ed by a strike in the Goughian Co.’s yard, but this evidence is 
so vague and unsatisfactory as to amount to nothing. J. J.
Couglilan says the strike might have commenced on March 5, if 
so, it was either ended or in progress at the time the contracts 
were entered into.

There are two defences : The defendants claim that the con
tracts were subject to implied conditions, that the ships should 
be ready at the times fixed for loading ; that they were relieved 
by an express condition in the contract itself. The plaintiffs 
admit that they were aware that the ships were under construc
tion when the contracts were made. They say that they were 
under the impression that they were under construction for the 
defendants, 1 do not think they were under any misapprehension 
in regard to this, the defendants are in effect the Canadian 
Government, or a department of the Canadian Government.
Now then, J. J. Goughian in his evidence says that a dispute in 
regard to a stern tube in the “Canadian Inventor” delayed de-

•Appeal to the Supreme Court of Canada dismissed. Decision to 
be reported in 68 D.L.R.
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livery of that vessel 2 months ; he maintains that the stern tube 
was in accordance with the contract; he says that lie finally 
made the change demanded by the Government not because the 
tube had been wrong in the first place, but to buy peace. There 
is no satisfactory explanation at all for the non-delivery of the 
other ship, the “Canadian Prospector,” except the Bugir. -lion 
referred to above of a strike of painters. In these ein um- 
stances the defendants relied upon Taylor v. Caldwell (Hi:! . 
3 13. & S. 826, 122 E.R. 309, 32 L.J. (Q.B.) 164, 11 W.K. 726, 
and the other cases which follow it. In these cases there was 
a real impossibility of performance. In the case at Bur f do 
not think there was. It is by no means clear that the delay in 
the delivery of the ships was due to any default on the part of 
the Goughian Co. It was by reason of the dispute no doubt, 
between that company and the Canadian Government, but I do 
not think the delay caused by the dispute as to the char, t of 
the work is sufficient to enable me to invoke the principle of 
those cases. I therefore think that the defendants haw failed 
to make out a case of impossibility of performance. If tlm doc
trine of Taylor v. Caldwell, supra, could be applied to a < ase of 
this character, there would be no certainty in commercial agree
ments.

The second defence is based upon the following words in the 
contracts:—

“This contract is entered into conditional upon the continu
ance of the steamship company’s service and the sailings of its 
steamers between the ports named therein.”

This, in my opinion has no reference to delays in sailings 
which was all that was occasioned by the delay in the delivery 
of the ships, the service was continued and the sailings went on 
without any real interruption.

The question of damages was spoken to by counsel at the trial 
and as I understood it, was in case of necessity to be referred to 
a referee. If the parties cannot agree there should be a new 
trial for the purpose of ascertaining the damages.

Martin, J.A., would dismiss the appeal.
Galuuer, J.A.:—The respondents had ships plying between 

the Port of Vancouver in British Columbia, and Australia, at 
the time the contract in question here was entered into and bad 
also on the stocks nearing completion, two other ships, the “Can
adian Inventor,” and the “Canadian Prospector.”

The appellants made a contract with the respondents. V-69, 
for space on the “Inventor” for the shipment of ore million
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feet of lumber and further contract, V-74, for the shipment of 
250.000 ft. of lumber on the “Prospector”, both from Vancouver 
to Sydney or Melbourne, Australia, the former for early April, 
the latter for April or May, 1920. These contracts were dated 
respectively, March 19 and March 24, 1920, and it was assumed 
that these ships would be completed and ready to take on cargo 
during these months.

When it became apparent that the ships would not be deliver
ed by the Goughian Go. who was building them during the speci
fied periods, the appellants wrote two letters, June 1, 1920, can
celling contract V-69, and same date cancelling contract V-74, 
for the reasons therein stated. These letters were acknowledged 
on J une 4.

In the meantime upon an understanding with the respondents, 
the appellants had purchased the lumber, had placed it on 
scows and on the Government wharf so that when the ships were 
ready they could be more expeditiously loaded and get quick 
clearance. This was in the interest of the respondents and at 
their instance. In pursuance of this the appellants were put to 
certain expense all of which is set out in the particulars filed 
herein and it is to recover these expenses that the present action 
is brought.

The respondents say, first, that we should read into the con
tract an implied term that providing the ships which were 
building were not available during the terms specified that they 
would be relieved from carrying out their contract. This de
pends on the terms of the contract itself, and a consideration 
of the conditions and surrounding circumstances. In each of 
the contracts is the following clause:—

“This contract is not transferable and is entered into condi
tional upon the continuance of the steamship company’s service 
and the sailing of its steamers between the ports named herein.”

It is urged that this means the sailing of the particular ships 
in question.

The company were continuing their service with their other 
ships between these ports. I think it simply means that if the 
company went out of business or ceased sailing vessels between 
these ports, then the contract was off.

The implied term we are asked to import was not, I think, in 
the minds of the parties in the sense urged. If it was, it would 
have been a simple matter to have put it in the contract and it 
might very well be that had such a term been mooted the appel
lants would not have assented thereto and taken all the risk, but
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be that as it may, I am not satisfied that a case has been made 
out which would warrant us in giving effect to the respondents’ 
contention.

The respondents however, further say, that they are not liable 
by reason of the fact that the ships to the knowledge of all par
ties were under construction by a firm of shipbuilders over 
which they had no control and through no fault of theirs the 
contract on their part became impossible of fulfilment, and sn-k 
to apply the principles laid down in the leading case of 7'</i//or 
v. Caldwell (1863), 3 B. & S. 826, 122 E.R. 309, and cases which 
have followed that.

I am far from satisfied upon the facts of this case that the 
contract was one impossible of fulfilment, and I think it would 
be extending the principles of Taylor v. Caldwell and the other 
cases following that were we to apply that principle here. This, 
I do not think we should do. There should be some point at 
which reasonable certainty as to commercial contracts should 
obtain. I would therefore hold, that the plaintiff in this action 
is entitled to damages and allow the appeal.

There was some discussion at the trial as to a reference as to 
the quantum of damages and while Mr. Mayers for the defen
dants, admitted that the amounts sued for had been paid and 
that the different charges were reasonable and proper charges, 
yet, maintained they were charges which they were not called 
upon to pay and owing to the finding of the trial Judge dis
missing the action, it did not become necessary to enter into it 
and the question of the quantum not having been tried out the 
case should go back for a new trial on that issue.

McPuillips, J.A. The action was one brought for damages 
for bteach of two contracts of affreightment between British 
Columbia and Australia. The contracts sued upon are in the 
following terms

“Canadian National Railways
Vancouver, B.C., 19th March, 11120.

My Contract No. V-69.
Dear Sirs :

One million (1,000,000) feet lumber, Board measure, Vancou
ver, B.C. to Sydney and | or Melbourne, Aust
$37.50 to Sydney, Aust.
$40.00 to Melbourne, Aust.
by the S.S. “Canadian Inventor,” shipment early April.

To be alongside the steamer “Canadian Inventor” when
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wanted by us at Government Dock or ship’s option Genoa Bay, 
B.C.

This contract is not transferable and is entered into condi
tional upon the continuance of the steamship company's service 
and the sailing of its steamers between the ports named herein. 
If, at any time, in the judgment of the steamship company, or 
its authorised agents, conditions of war or hostilities, actual or 
threatened, are such as to make it unsafe or imprudent for its 
vessels to sail, or if the vessels of the company shall he taken, 
sold, or chartered for the use of any Government, or in the 
event of loss of, or damage to, any of the vessels of the com
pany, or vessels chartered by them, resulting from actions of an 
enemy, perils of the sea, or other cause, the steamship company 
may discontinue or curtail its service; and in that event the 
steamship company shall he relieved from any liability here
under, except that if its service be only curtailed the shipper 
shall be entitled to the carriage of a proportionate part of this 
contract.

Customary form of bill of lading in use, to he used and ac
cepted by the shipper. Steamer to have option of calling at any 
port or ports in any order to land or embark passengers, mails, 
cargo, live stock, or for any other purpose.

Canadian National Railways 
Engagement Note

Vancouver, B.C., 24 March, 1920.
My Contract No. V-74.

Two hundred and fifty thousand (250M) feet lumber Van
couver, B.C., to Syndey, Aust., or Melbourne, Aust.
$37.50—Vancouver to Sydney, Aust.
$40.00—Vancouver to Melbourne, Aust.
by the S.S. “Canadian Prospector”, shipment, April | May.

To be alongside the steamer “Canadian Prospector” when 
wanted by us at Government dock or ship’s option.

This contract is not transferable and is entered into condi
tional upon the continuance of the steamship company’s ser
vices and the sailing of its steamers between the ports named 
herein. If, at any time, in the judgment of the steamship com
pany, or its authorised agents, conditions of war or hostilities, 
actual or threatened, are such as to make it unsafe or imprudent 
for its vessels to sail, or if the vessels of the company shall be 
taken, sold, or chartered for the use of any Government, or in 
the event of loss of, or damage to, any of the vessels of the com
pany, or vessels chartered by them, resulting from actions of an
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enemy, perils of the sea, or other cause, the steamship company 
may discontinue or curtail its service; and in that event the 
steamship company shall be relieved from any liability h.re- 
under, except that if its service be only curtailed the shipper 
shall be entitled to the carriage of a proportionate part <»t this 
contract.

Customary form of bill of lading in use, to be used ami ac
cepted by the shipper. Steamer to have option of calling any 
port or ports in any order to land or embark passengers, ails, 
cargo, live stock, or for any other purpose.

Please confirm.
Canadian Trading Co., Ltd. B. C. Keeley,

W. C. Stripp, Mgr. General Agei- "
In the preparation for the shipment of the lumber, i bug 

quantity of the lumber, in compliance with the request tin- 
respondent, was placed upon scows but neither of tin ships 
became available to the appellant for the shipment of tin- lumlrr 
and no other ships were provided by the respondent 1.» carry 
out the terms of the contracts made. It is not the en> of tin- 
non-existence of the named ships but their unavailability. ..win
to non-completion. But it is to be observed that the contract i- 
not really confined to the named ships. The contracts were 
“entered into conditional upon the continuance of the steam
ship company’s service and the sailing of its steamers." (See 
contracts or engagement notes above set forth).

The present case differs greatly from many of the chs< n to In- 
found in the books. Here we have express contracts, subject 
only to expressed conditions of relief ; but the defence made 
does not come within the conditions. Here, no safeguard was 
taken to cover the non-completion or non-availability of the 
ships. Such a contingency was provided for in Oliver v. I- it lden 
(1849), 4 Exch. 135, 18 L.J. (Ex.) 353; (also see Corklingx. 
Massey (1873), L.B. 8 C.P. 395, 42 L.J. (C.P.) 153, 21 W.R. 
680.

In liaihj v. De Crespigny (1869), L.R. 4 Q.B. 180. .is L.J. 
(Q.B.) 98, 17 W.R. 494, Ilannen, J., at p. 185, said:—

“We have first to consider what is the meaning of the cove
nant which the parties have entered into. There can be no doubt 
that a man may by an absolute contract bind himself to perform 
things which subsequently become impossible, or to pay damages 
for the non-performance, and this construction is to be put upon 
»n unqualified undertaking, where the event which «.«uses tin- 
impossibility was or might have been anticipated and guarded
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against in the contract, or where the impossibility arises from 
the act or default of the promissor.”

In the present case, conditions are set forth, but the contin
gency of the non-completion of the ships was not dealt with, and 
it may also upon the facts of the present case be said that then; 
was “default of the promissor” in not having the ships avail
able and ready to provide the space and carry out the contracts 
of affreightment. In considering what should have been in 
the contracts here to give protection to the respondent, it is 
instructive to observe what Lord Ashbourne said in IIirk v. 
Raymond d- Reid, [1893] A.C. 22, at p. 37, G2 L.J. (Cj.lt.) 98, 
41 W.R. 384.

“Hut, my Lords, it is not upon analogies or upon conflicting 
authorities alone that the decision of your Lordships can rest, 
although they are most valuable and important to elucidate the 
position. Principle and reason, in my opinion, alike oppose the 
contention of the appellant. It is somewhat hard to make either 
party suffer, but there is no help for it. It must be remembered 
that there are forma of bills of lading which expressly name 
strikes and such contingencies, and cast the responsibility upon 
the consignees. If the shipowner wishes the merchant to be 
answerable for such events, he can stipulate for it expressly. It 
is no doubt hard on the shipowner in this case, but 1 do not 
apprehend any disturbance in mercantile contracts, as parties 
can readily, if they please, change the terms of future contracts, 
and prevent the possibility of misunderstanding or surprise. 
On the grounds that I have referred to I think the judgment of 
the Court of Appeal should be affirmed.”

The contention of the respondent is that upon the rule estab
lished by Taylor v. Caldwell (1863), 3 B. & S. 826, 833, it is 
excused from liability. That case was considered and a number 
of cases reviewed by Lord Atkinson in Horlock v. Beal, [1916] 
1 A.C. 486 at p. 496, L.J. (K.B.) 602,—Lord Atkinson quotes 
the rule as laid down by Blackburn, «L,

“The rule I refer to is laid down by Blackburn, J., in the 
case of Taylor v. Caldwell (1863), 3 B. & 8. 826, 833, in these 
words: ‘Where there is a positive contract to do a thing, not 
in itself unlawful, the contractor must perforin it or pay dam
ages for not doing it, although in consequence of unforeseen 
accidents, the performance of his contract has become unexpect
edly burthensome or even impossible .... But this rule is only 
applicable when the contract is positive and absolute, and not 
subject to any condition express or implied ; and there are autli-
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orities which, as we think, establish the principle that where, 
from the nature of the contract, it appears that the parties 
must from the beginning have known that it could not be ful
filled unless when the time for the fulfilment of the contract 
arrived some particular specified thing continued to exist, so 
that, when entering into the contract, they must have contem
plated such continuing existence as the foundation of what 
there was to be done; there, in the absence of any express nr 
implied warranty that the thing shall exist, the contract is not 
to be construed as a positive contract, but as subject to an 
implied condition that the parties shall be excused in case, he- 
fore breach, performance becomes impossible from the perishing 
of the thing without default of the contractor.’ This principle 
applies not only to contracts in their executory stage, but when 
they have been in part performed.”

But we have Lord Atkinson at p. 506, saying:—
“Moreover, the judgments of Grose, J., and Lawrence, J.. 

especially that of the latter, rather indicate that they treated 
the contract to carry the goods to Leghorn as a positive and 
absolute contract to do so within a reasonable time—the * 1 t.gcrs 
of the seas only excepted. The latter learned Judge says they 
‘absolutely engaged to carry the goods, the dangers of the seas 
only excepted’; that therefore is the only excuse which they can 
make for not performing the contract; if they had intended 
that they should be excused for any other cause, they should 
have introduced such an exception into their contract.

Of course, if the contract of the jMrties he thus positive and 
absolute, they are bound by it, however impossible tin prfor- 
mance of it may become.”

Now, in the present case the contracts arc in form “positive 
and absolute,” if the respondent desired to be excused upon the 
ground that there should be liability only if the ships were com
pleted and available. Provision to that effect should have been 
incorporated in the contracts. The case is not one of the non
existence of the ships, nor do I think upon the facts, can it be 
successfully stated that the non-availability of the ships was 
“without default of the (respondent)”; (see Blackburn, J., in 
Taylor v. Caldwell, supra, at p. 833).

We have here no provision for the contingency that arose, the 
non-completion of the ships, but were they not so well on to the 
completion that the respondent took the chances? Lord Lore- 
burn in Tamplin Steamship Co. v. Anglo-Mexican Petroleum
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Products Co., [1916] 2 A.C. 397, at p. 404, 85 L,I. (K.B.) 1389, 
put the question

“Since the parties had not provided for the contingency, 
ought a Court to say it is obvious they would have treated the 
thing as at an end.”

And further on at p. 405, said: —
“Ought we to imply a condition in the contract that an in

terruption such as this shall excuse the parties from further 
performance of it! I think not. I think they took their chance 
of lesser interruptions and the condition I should imply goes 
no further than that they should be excused if substantially the 
whole contract became impossible of performance, or, in other 
words, impracticable, by some cause for which neither was re
sponsible.”

It cannot be said upon the facts of the present ease that the 
non-completion of the ships was something the respondent was 
not responsible for, in any case it is the case of a special con
tract with some contingencies provided for and silent as to the 
contingency relied upon. When it is considered that the appel
lant was making contracts for the delivery of lumber to oversea 
ports and would suffer heavily in damages in case of non-ful
filment of contracts, it does not seem at all reasonable that any 
condition to excuse the respondent should bo implied—rather 
that it is the case of the respondent undertaking a risk that has 
not been provided against and cannot be heard to the contrary. 
(See Lcbeaupin v. Crispin, [1920] 2 K.B. 714, 89 L.J. (K.B.) 
1024. at pp. 717, 718; Leduc v. Ward (1888), 20 Q.B.D. 475, at 
]>. 477. 57 L.J. (Q.B.) 379, 36 W.R. 537; Nelson v. Dundee 
East Coast Shipping Co., [1907] S.C. (Scotch), 927, at pp. 928, 
929, 930).

The counsel for the respondent relied greatly upon the case 
of Hal croft v. West End Playhouse, [1916] S.C. (Scotch), at 
pp. 182, 183, 185, 186—but with deference, I consider the pre
sent case is exactly what that case was not. There, there was 
the clause, “subject to the theatre being in the occupancy and 
possession of the management”; here the contract was with re
spect to specially named ships ; here there was by contract the 
representation and warranty that the ships were in existence 
and ready to carry out the contracts, and in my opinion, in the 
present case we have a sufficient statement of representation 
or warranty without provision for any excuse in case of there 
being any failure to provide the ships. We have here absolute
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and unqualified contracts for the contracted space in named 
ships.

I think that it may be well said that no term will be implied 
which is inconsistent with the express provisions of the contract. 
In the contracts we have before us, the respondent has made 
precise stipulations as to the terms on which it shall be liable 
and the non-completion of the ships is not made a matter of 
excuse, and Tamplin Steamship Co. v. Anglo-Mciican, shews 
that no term (see [1916] 2 A.C. 397, 422) will be implied which 
is inconsistent with the express provisions of the contract. The 
case of Bank Lina Limited v. Arthur Capel & Co., [19191 A.C. 
435, 88 L.J. (K.R.) 211, is an example of a case where tin- 
terms of the charter party liability was excused—but l! <• care 
there taken was not taken in this case. Here we have the case 
of contracts, plain in their terms that the ships would \ < avail
able, not dependent for the possibility of performance on their 
amilability, and the non-availability docs not excuse. Further 
there was default upon the part of the respondent over which 
it had control.

I would allow the appeal.
Eberts, J.A., would allow the appeal.

Appeal allowed.

CiENKST v. LEUKll.
Quebec Superior Court in Review, Archibald, A.C.J., Dew s and 

DcLorimier, JJ. November Jit, 1921.
Contracts (8IVB—330)—Sale of goods—Term of contract r . \hunt, 

FOR IMPOSSIBILITY OF DELIVERY—FAILURE TO DELIVER— Dl l I NHAN'T 
BRINGING HIMSELF WITHIN PROVISION—RECOVERY OF UVM.U.KS—
Amount claimable where recovery possible.

Where a contract for the sale and purchase of goods is made 
subject to the impossibility of making delivery on the part of the 
railway companies, and the defendant proves that this was the 
reason for the delay in making delivery, and so brim: himself 
within the situation provided for in the contract, the plaintiff can
not recover damages for failure to deliver. In any case, the dam
ages claimed by way of lost profits can only be measured by the 
difference between the purchase price and the market price at 
the time the defendants failed to carry out the contract and not 
the difference between the price paid and the market price at the 
time the action is commenced.

Appeal by plaintiff from the judgment of the Quebec Super
ior Court, Lafontaine, J., dismissing an action for damages for 
failure to deliver certain goods purchased. Affirmed.

The judgment appealed from is as follows:—
“The plaintiff, a dealer in grain, claims from defendants, also
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grain dealers, damages for failure to deliver three cars of grain 
which they had agreed to deliver about the beginning of 
January. The difference between the price paid and the mar
ket price at the time when the action was commenced was taken 
as the basis for estimating the damages.

The defendants pleaded: (1) that the contract of sale between 
the parties was made subject to the impossibility of making 
delivery on the part of the railway companies; (2) that in any 
earn plaintiff could only claim the difference between the pur
chase price and the market price at the time when delivery 
should have been made; (3) defendants’ tender of $160 plus 
$22.80 for costs was the amount of damages calculated on that 
basis ; (4) that defendants had not been properly put in de
fault.”

Bernard and Sullivan, for plaintiff.
Perron, Taschereau, Rinfrct, Vallée and Genest, for defen

dants.
The Superior Court dismissed the action for the following 

reasons:—
Considering that the sale of three cars of grain by defendant 

to plaintiff was made, as plaintiff himself alleges, subject to the 
impossibility of making delivery invoked by defendant, and that 
defendants have proved satisfactorily that they could not ship 
the cars of grain which they had bought in Chicago and Minne
apolis, three of which had been resold to plaintiff, in time for 
delivery within the delay agreed upon, and that they conse
quently found themselves in the situation provided for in the 
contract ;

Considering that in any case the damages claimed by plain
tiff by way of lost profits can only be measured by the differ
ence between the purchase price and the market price at the 
time when defendants failed to carry out their obligation to 
deliver the grain, namely at the beginning of January; that the 
plaintiff does not even show that he has been obliged to obtain 
grain elsewhere in order to fulfil his obligations and that he 
could have sold the grain again at a higher price, but on the 
contrary, defendants show that at the time when the obligation 
of delivery should have been carried out, the market price had 
barely increased at all, and considering that the sum of $160 of
fered by them would constitute full compensation for the profit 
which the plaintiff could have made at the time; that the plain
tiff, who had apparently resold to customers oi his own the cars 
of grain he had bought from defendants, since he had them cou-
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signed to various places in the country, is very careful not to let 
us know the price at which he had sold them but emboldened 
by the continued increase in prices from January to May. due to 
the scarcity of grain during the winter of 1917, he bases Ills de
mand for 66 cents per bushel on the market price in the spring 
of 1917, which is inadmissible in law ;

Considering that the plaintiff never put defendants regularly 
in default to deliver the grain he had bought from them bv of- 
fering to pay the price in ready money, and that in bilateral 
contracts neither of the contracting parties is obliged to com
mence carrying out his obligations before the other; declares 
defendants’ offers and tenders to be sufficient ; maintains th- 
plea and dismisses plaintiff’s action with costs and regards the 
remainder of the sum demanded.

DeLorimikr, J., dissented.
Appeal dismissul.

ROl.iCRTHOX v. KOHKIUINON.
Alberta Supreme Court, Hyndman, J. March SO, I0.il.

Libel and slander (§IIB—15)—Charging with crime—Bootii..m\<;— 
Special damage.

Charging a person with being the recipient of money to buy 
liquor and “bootleg" it and thus make his living is not actionil 
per sc without proof of special damage.

Action for damage . for alleged slander. Action dismissed.
R. E. McLaughlin, for plaintiff.
S. Ji. Woods, K.C., for defendant.
IIyndman, J.:—After the best consideration l have been able 

to give the matter 1 am of opinion that the defence to the effect 
“that as a matter of law the words complained of are not 
actionable without proof of special damages and that therefore 
the statement of claim discloses no cause of action” must he up
held. The law seems to be clear that as to an allegation of 
slander the offence charged must be one which involves corporal 
punishment such as imprisonment and not one where the pun
ishment is a fine only although in default of payment imprison
ment may result.

In Ormigton v. (treat Western Ry., [1917] 1 K.B. 59S Ml L.J. 
(K.13.) 759, 33 Times. L.R. 171, Rowlatt, J., at p. 172, said that 
“So far as the alleged slander was concerned the evidence was 
that a servant of the railway company said : ‘This man has been 
travelling first class with a third-class ticket.’ That offence 
when committed with intent to avoid payment of the proper fare
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was punishable by fine only, although on default it might be 
punishable by imprisonment. To charge such an offence was 
not a slander without proof of special damage. There was no 
evidence that the porter had charged the plaintiff with having 
committed the offence for a second time.” Vide also Michael 
v. Spiers and Pond (1909), 25 Timas. L.R. 740, 101 L.T. 352; 
Hell wig v. Mitchell, [1910] 1 K.B. 609, 79 L.J. (K.B.) 270.

The words complained of undoubtedly mean that the plaintiff 
had committed more than one offence, rather a large number of 
them, and as the Liquor Act, 1916, eh. 4, stood prior to the 
amendment, 1918, (Alta.) ch. 4, sec. 55, sub-sec. 12, might, I 
think, properly be held as actionable for the reason that it was 
not the fact of a previous conviction which constituted a second 
offence for which imprisonment was the punishment hut proof 
only of the defendant having formerly committed an offence 
against the Act. See li. v. Tansley (1917), 29 Can. Cr. ('as. 225, 
12 Alta. L.R. 84, and dicta of Stuart, J.

In the original Act of 1916, sec. 40 thereof read
"For every offence against this Act or any of the provisions 

thereof, for which a penalty has not been specially provided 
by this Act, the person committing the offence shall he liable 
on summary conviction to a penalty for the first offence of not 
less than fifty dollars nor more than one hundred dollars, and 
in default of immediate payment to imprisonment for a period 
of not less than thirty days nor more than two months, and for 
the second offence to a penalty of not less than $200 nor more 
than $">00, and in default of immediate payment to imprison
ment for a term of not less than two months nor more than four 
months, and for any subsequent offence to imprisonment for not 
less than three months nor more than six months, without the 
option of a fine.”

The amendment of 1918, ch. 4, sec. 55, sub-sec. 12, materially 
alters the original section and enacts :—“Any person offending 
against the provisions of section 23 of this Act shall be liable 
upon summary conviction to the following penalties, that is to 
say: (1) Upon a first conviction to-- (a) A fine of not less than 
$100 nor more than $200 and costs, and in default of payment 
thereof to imprisonment with hard labour for a period of not 
more than three months ; or, alternatively, to—(2) Upon con
viction for any offence committed subsequently to a first con
viction under this section, to imprisonment xvith hard labour for 
a period of not less than three months nor more than six months 
and without the option of a fine.”

32—67 d.l.r.
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It will thus be seen that to render himself liable to imprison
ment there must first have been a conviction and then an offence 
committed subsequently to such conviction.

The decision of Murphy, J., in Richards v. Anderson (1915), 
10 W.W.U. 893, was based on the British Columbia Act of 1912. 
The report is not by any means complete as it does not set out 
the facts of the case, but it would appear that the offence im
puted was one for which the plaintiff could be made to suffer 
corporally, and not alternatively, in default of payment of a 
fine. The language of Murphy, J., is as follows:—

“It is conceded that the provision of the Liquor License Act 
in question here is infra vires and what was imputed to plaintiff 
was a breach of such provision for which imprisonment is the 
punishment.”

The words in the case at Bar cannot in view of the wording 
of the section in the Liquor Act be said to impute an offence for 
which the plaintiff can be made to suffer corporal punishment 
except on failure to pay a fine.

This seems to bring it into complete harmony with the authori
ties cited wherein it is held that such words without special 
damages will not support an action.

The action must therefore be dismissed with costs.
Action dismissal.

GRAND THINK II. CO. v. HOC ROM >IS.
Quebec Superior Court, Duplessis, J. September 7,

Carriers (SUIE—425)—Consignee—Liaiulitt for freight am» m:\int-
RAGE CHARGES—FAILURE TO LOCATE CONSIGNEE ON ARRIVAL OK 
GOODS AT DESTINATION—RES HIPPING TO ANOTHER AT Dll TKRKXT 
place—Liability or consignor for freight and pemirrage 
CHARGES.

The consignee of goods shipped over a railway, is primi facie 
liable for the freight charges, and where, upon arrival of tin* goods 
at their destination the original consignee cannot be located and the 
goods are conveyed to another destination and delivered to an
other person the consignor cannot be held liable for the extra cost 
of shipping the goods to the final destination nor for demurrage.

Action by railway company to recover the amount of freight 
and demurrage charges on certain goods shipped by defendant. 
Action dismissed.

C. A. Harwood, K.C., for plaintiff.
Francois Desitets, K.C., for defendant.
Duplessis, J. Considering that plaintiff in its action claims 

from defendant the sum of $115 as demurrage charges which it 
alleges were incurred by defendant in the following manner:
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On March 22, 1918, the defendant placed 190 bales of hay 
weighing about 30,000 pounds in one of the plaintiff’s cars 
bearing No. 26,347 at St. Celestin station in the county of 
Nicolet, for shipment to defendant’s order to Joseph Lefebvre, 
consignee, 190 Marquette St., Cote St. Paul, Montreal; the said 
car loaded with hay arrived at Cote St. Paul, Montreal, on April 
12, 1918; that notice of its arrival was given to the consignee, 
Joseph Lefebvre, 190 Marquette St., the same day, but that said 
notice was not answered; that on April 28, a second notice was 
given to the same consignee. Joseph Lefebvre, 190 Marquette St., 
Cote St. Paul, but still without any result ; on May 5, plaintiff’s 
agent at Cote St. Paul informed plaintiff’s agent at Doucet’s 
Landing in Nicolet County that the consignee (Joseph Lefebvre) 
could not be found; and on May 9 an answer was sent him not 
by the defendant but by the agent at Doucet’s Landing, in
structing him to address the car to Omer Laberge, St. Louis dc 
Gonzague, Reauharnois County; the car seems to have been sent 
from Cote St. Paul to Omer Laberge, St. Louis de Gonzague, 
Reauharnois County, on May 6, 1918, with instructions not to 
deliver it unless the way-bill was presented duly endorsed, and 
to make sure that all charges had been paid before giving deliv
ery; at that time the plaintiff's claim amounted to $36.68 for 
freight and $155 for demurrage; Omer Laberge seems to have 
refused to pay the demurrage charges, hence the present action ; 
is the defendant obliged to pay these demurrage charges ?

Considering that in the absence of special circumstances the 
contract of carriage is made by the carrier with the person who 
is owner of the goods shipped ;

Considering that the consignee is prima facie considered to be 
the owner of the goods shipped by the carrier;

Considering, furthermore, that the 190 bales of hay weighing 
abort 30,000 pounds which were placed by defendant in car No. 
26,347 belonging to the company plaintiff at St. Celestin station 
on March 22, 1918, were, at the moment when they were placed 
in said car, a thing certain and determinate, and that, in the 
absence of special circumstances, the consignee became the owner 
of the said hay from the moment of such delivery ;

Considering that no proof has been made of special circum
stances which might show that the foregoing rule does not apply 
in the present case ;

Considering that it appears from the record that the consignee 
was responsible for the payment of the cost of conveying the said 
hay from St. Celestin station to its destination ;

Que.
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N- B- Considering that the act of the defendant in having the way- 
AppTdIt. bill for the said hay made payable to his order at the point of 

arrival does not in any way change the consignee's right of 
ownership in the said hay, since defendant’s said act d« es not 
affect the owner’s right to dispose of the said goods lmt was 
merely a means of forcing the consignee to fulfil his obligation 
to pay;

Considering that plaintiff’s action is unfounded for the fore
going reasons ; dismisses the said action with costs.

Action dismissal.

BERRY v. ROBINSON.
New Brunswick Supreme Court, Appeal Division, Hazen, Me- 

Keown, CJ.K.B.D., and Grimmer, J. September 2.1, lun. 
Contracts (8IE—95)—Sale of coons—Statute of fbavds Svffi- 

CIENCY OF MEMORANDUM—TERMS OF SALE.

A writing setting out the sale of “2.000,000 lath at $.1.25 F.O.B. 
ears Newcastle'’ without stating the terms of payment, i insufll- 
fieient as a memorandum required by sec. 4 of the New Brunswick 
Sale of Goods Act.

Appeal by defendant from the trial judgment in an action 
for damages for breach of a contract. Reversed.

M. G. Teed, K.C., for defendant, moves to set aside verdict 
for plaintiff and enter a verdict for defendant, or for a new 
trial.

G. M. Me Dade and J. B. M. Baxter, K.C., contra.
The judgment of the Court was delivered by
McKeown, C.J., K.B.D.In this action plaintiff is claiming 

damages for breach of a contract for the sale and delivery of 
certain laths to him by defendant, and he has put in evidence, 
as a note or memorandum of such contract, the following exhi
bit ;—“M James Robinson No.    ................ Sent to II.
V. Berry. Ship via___ _....... Terms: Agreed upon. 2.000,000
lath at $3.25 F.O.B. cars Newcastle. II. V. Berry. Shipping 
instructions to follow. All lath to be moved in U0 days. Jas. 
Robinson, Lingley.”

Among a number of questions submitted to the jury on the 
trial of the cause, two were propounded by defendant \s counsel 
as follow»:—*‘1. Does the writing or memo, produced by Mr. 
Berry as signed by Mr. Lingley contain all the material or sub
stantial terms of the agreement between the parties.' to which 
the jury answered “No.” “2. If you say ‘no’ to this question, 
what substantial terms or conditions are not mentioned in the
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paper!” And to this the jury replied—“Terms of payment.” N- B-
In answer to plaintiff’s claim, defendant raised many issues App~Div

of fact even including fraud in the memorandum, lie further ---- - '
claimed that the agreement which he had admittedly entered Bkruy 
into with plaintiff for the sale of the laths in question, was sub- Robinson

ject to certain contingencies and conditions which had never-----
been performed or fulfilled ; also that it was wholly oral and, c.^k.ii.d. 
therefore, unenforceable in the face of sec. 4 of the New Bruns
wick Sale of Goods Act, 1919, ch. 4, the material part of which 
reads thus:—

“A contract for the sale of any goods of the value of forty 
dollars or upwards shall not be enforceable by action unless the 
buyer shall accept part of the goods so sold, and actually re
ceive the same, or give something in earnest to bind the contract, 
or in part payment, or unless some note or memorandum in writ- 
in" of the contract be made and signed by the party to be charg
ed or his agent in that behalf.”

Questions were submitted by the presiding Judge aptly fram
ed to determine whether the contract between the parties was 
wholly oral, or was rightly evidenced by the exhibit above set 
out, as well as to elicit information concerning the particular 
terms of the contract if, In the opinion of the jurors, it was an 
oral one.

Without repeating the questions and answers, it may be said 
that they establish, as a fact, that the exhibit already quoted, 
evidences the contract which the parties voluntarily entered into.
The matter is now before this Court upon defendant’s motion 
to set aside a verdict for $4,300 damages assessed against him 
by the jury and awarded to plaintiff for the breach complained 
of. Defendant further asks that a verdict should be entered for 
him or for a new trial.

The ground urged in support of such motion is, that the exhi
bit put in evidence by plaintiff and relied on as a note or mem
orandum fulfilling the requirements of the statute, is shown to 
be insufficient by the answers of the jury to questions one and 
two,submitted by defendant’s counsel and above set out in full.

I think from the answer to Q. 2 above quoted, it must be 
concluded that all the terms and conditions of the contract are 
embodied in the written memorandum except what may be 
classed as “terms of payment.” The first question put by 
defendant’s counsel is as broad as it can well be made, and the 
jury were asked in reply thereto to say whether the memoran
dum in question contains “all the material or substantial terms 
of the agreement,” and if not, what had been omitted.
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By these two questions and their replies, a number < f <le 
fenses relied on have been declared groundless, indeed, the 
findings of fact, taken as a whole, negative everything set up 
by defendant in answer to plaintiff’s claim, except winterer 
defence is available arising from the omission to state the “terms 
of payment” in the memorandum.

Before considering these questions and answers, a word may 
be spoken concerning the contention urged on plaintiff's behalf 
that the note or memorandum under the statute is suflivient. in 
case of a sale of goods of the value of $40 or upwards, if it 
sets out what was to be done by the party who is sought to In- 
charged. A difference in the original wording of the 1th and 
17th sections of the Statute of Frauds gave rise to the d line 
tion noted in the eases of Egerton v. Mathews (180.1), ti East 
807,102 B.R. 1804, and Seri v. BmtrdSlee < 1856), 1 ('.B X.8. 
188, 140 E.U. 79, 26 L.J. (C.P.) 78, 5 W.R. 196, cited ami relic,1 
on by the counsel for the plaintiff. Cresswell, J., in delivering 
the judgment of the Court in the latter case said, at p. lia; -

“The memorandum states all that was to be done by the per
son charged, viz., the defendant, and according to the ease <f 
Egerton v. Mathews, 6 East «307, that is sufficient to satid'y the 
17th section of the Statute of Frauds though not to make a 
valid agreement in cases within the 4th section.”

But the distinction between the word “agreement” in sec. 
4 and the word “bargain” in the 17th, is not in point today, 
for sec. 4 of our Sale of Goods Act, 9 Gto. V, ch. 4, following 
the English Act, contains the word “contract” instead of bar
gain” throughout, which thereby makes applicable to it all the 
decisions from Wain v. Warlters (1804), 5 East 10, 102 E.R. 
972, to Thirkcll v. Cambi, [1919] 2 K.B. 590, 89 L.,1. K.B.) 1. 
It is too late at the present time to question the proposition that 
the note or memorandum, sufficient to support a contract such 
as the one now before the Court, must contain all the terms 
agreed upon by the parties at the time such memorandum was 
made and signed.

Turning now to the memorandum before us, the question is,
I think, whether it is lacking in any material or substantial 
term of the contract entered into between the parties oil the 
day iu question. The jury says that it is, and that such lack 
consists in the omission to state the terms of payment. This 
answer may not necessarily be conclusive because an examina
tion of the evidence might shew that there is nothing to base 
such finding upon, or that an issue concerning it had not been
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properly submitted to the jury. Without discussing the ques
tion at length, it may be said that there were two considerations 
which the jury may have had in mind in answering this ques
tion. First—the defendant has said that the goods were to be 
paid for in American funds. The plaintiff does not admit this, 
although his denial is not very robust. If, as a matter of fact, 
it had been agreed that the goods were to be paid for in 
American currency, such understanding would, in my opinion, 
be a substantial term of the contract, because it would mean 
about 10% increase in the price, and not being contained in 
the memorandum, its absence would invalidate the same. The 
jury has made no finding on this question, and if it were the 
only matter involved under the head “terms of payment” I 
think a new trial would have to be ordered to see whether it 
was so agreed or not.

But a graver difficulty is raised in the contention put forward 
by defendant that the terms of payment provided for one 
month’s credit to the purchaser, and by the statement of the 
plaintiff, who denies that he asked or was to receive credit, but 
says he was to pay for the goods as soon as the bill of lading 
was presented to him, with 2% off for cash. If the jury meant 
by their answer that plaintiff was to have 30 days’ credit, I 
think such arrangement should have been embodied in a note 
or memorandum to make it sufficient. Muhalen v. Dublin Dis- 
tilUry Co. (1877), l.R. 11 C.L. 83; Scott v. Melody (1900), 27 
A.R. (Unt.) 103; McCaui v. Strauss (1883), 1 Cab. & El. 106; 
CaUhr v. llallctt (1900), 5 Terr. L.R. 1. And 1 am further 
reluctantly compelled to conclude that the explanation given by 
plaintiff concerning the delivery and payment of the goods, 
shews that the memorandum in evidence is incomplete and in
sufficient. It says “2,000,000 lath at $3.25 F.O.B. cars New 
castle.” No conditions of any kind are attached to payment, 
and this part of the memorandum must be construed as binding 
the seller to deliver the laths F.O.B., that is, at his own ex
pense, upon cars at Newcastle, whereupon plaintiff’s liability 
to pay immediately arises. Such delivery on the part of the de
fendant to the common carrier, would be a delivery to plaintiff 
himself, and the laths would be thereupon at plaintiff’s risk. 
Browne v. Hare (1858), 3 II. & N. 484, 157 E.li. 5til; Stock 
v. Itujlis (1884), 12 Q.li.D. 564, 53 L.J. (tj.B.) 356. In Ben
jamin on Sale, (1920) 6th ed. at p. 838, the author thus com
ments on sub-sec. 1 of sec. 32 of the Sale of Goods Act 1893 
(English), which has been enacted verbatim in this province as 
sec. 32 (1) of the Sale of Goods Act.—

N. B. 
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“The rule laid down in sub-section (1) was well established 
at common law, namely, that delivery to a common carrier, ami, 
a fortiori, to one specially designated by the buyer, is a delivery 
to the buyer himself; the carrier being in contemplation of law, 
the bailee of the person to whom, not of the person bn wlmm, 
the goods are sent; the latter when employing the carrier I,vin» 
regarded as the agent of the former for that purpose.”

I am, therefore, forced to conclude that, no matter which 
view of this particular branch of the dispute the jun may 
have taken, the memorandum of contract and sale relied on by 
plaintiff is seriously defective and insufficient. The terms of 
sale as evidenced by the memorandum required absolute pay- 
ment of cash on delivery of the laths. “This is always implied 
when nothing is said” Benj. p. 871. The terms of payment 
verbally put before the Court are very different from that, and 
herein, I fear, is where plaintiff must fail, lie sets up as the 
real terms—cash against the bill of lading, and 2', oil'. In 
such case, he would be bound to pay only when a duly indorsed 
bill of lading, effectual to pass the property in the laths. is ten
dered to him. “Property in the goods passes by such indorse
ment and delivery of the bill of lading, whenever it is the in
tention of the parties that the property should pass, just ns. 
under similar circumstances, the property would pass by an ac
tual delivery of the goods.” Bowen, L.J. in Sanders v. M<r- 
Lean (1883), 11 Q.B.D. 327 at p. 341, 52 L.J. (Q.B.) 4bl, il 
W.R. 698.

In the case of Thirkell v. Cambi, [1919] 2 K.B. 590, it was 
sought to establish the sufficiency of a memorandum of contract 
by correspondence concerning the proposed purchase and sale. 
It was held that a material term of the contract was omitted 
because, in the words of Bankes, L.J. at p. 594:—“in the cor
respondence relating to these bills (of exchange) there is noth
ing to shew whether payment was to be made against delivery 
order.” And Scrutton, L.J., alluding to the letters in evidence, 
says, p. 598:—

“But when all these documents are examined, which it is said 
contain the terms of the contract, and prove that there was no 
other contract, it is found that one term, the mode ol delivery 
of the goods against payment, is not mentioned in the written 
statements of the contract. . . . The appellant then finds 
himself in this difficulty, that one of the terms on which lie 
relies is not in writing, and has to be inferred from his state
ment of what the contract originally was. This is the point on 
which he fails.”
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For the same reason the plaintiff in this action cannot suc
ceed.

This appeal must be allowed, and a verdict entered for the 
defendant with costs of appeal and of the trial.

Appeal allowed.

SWAN v. EASTERN TOWNSHIPS BANK.
Judicial Committee of the Privy Council, Viscount Haldane, Viscount 

Cave, Lord Dunedin, and Duff, J. August d, 1922.
Vendor and purchases (5ID—21)—Salk and purchase of property— 

Condition that vendor was to purchase property from
SHERIFF—No VALID AND EFFECTUAL PURCHASE MADE—VALIDITY 
OF TRANSACTION.

Where it is clear that the basis of a transaction for the sale and 
purchase of immoveables is to be the purchase of the property 
fmm the sheriff, this means a valid and effectual purchase and not 
a mere or pretended one, and where the circumstances shew 
that the vendor did not really become the purchaser, not by reason 
of any defect in the prior title but because of vice in the sale 
itself, which prevented its being a sale, the transaction is void
able at the option of the purchaser, and pr< edings being com
menced by him to set aside the sale the tri . action becomes not 
voidable merely, but void.

Appeal by plaintiff from the judgment of the Quebec Court 
of King’s Bench (Appeal side) (1912), 8 D.L.R. 812, 22 Que. 
K.B. 142, in an action to have a sheriff’s sale of real property 
annulled. Reversed.

The facts of the case are fully set out in the judgment of their 
Lordships.

The judgment of the Board was delivered by
Viscount Haldane:—It will be convenient before dealing 

with the questions which remain in this long and complicated 
litigation, in the first place to state what their Lordships take 
the salient features in its history to be.

In the autumn of 1882 the respondent bank was a creditor 
of the Pioneer Beetroot Sugar Co, which carried on business in 
the Province of Quebec, for about $40,000. The real property 
of the company had been attached by another creditor, named 
Fairbanks, and was to be sold by the sheriff on January 12, 
1883. One McDougall was a creditor and a shareholder of the 
company, and its vice-president and treasurer. Beard was the 
lessee of a factory belonging to it. Rough was the book-keeper 
of McDougall. These three, all now deceased, are respectively 
represented as regards their interests, in this appeal by the ap
pellants. McDougall and Beard wanted to purchase the real 
property already referred to of the company, and they made

P.C.
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an arrangement in order to secure this, with the bank. It was 
recorded in two letters dated January 6 and 8, 1883, written by 
Far well, the general manager of the bank. By the first of 
these letters the bank agreed that in case they should become the 
purchasers of the sugar company’s property advertised to he 
sold at the sale on January 12, they would sell it to McDougall 
and Beard within 10 days for certain amounts ; by the 
seeond it was stipulated that the whole debt due from the com
pany to the bank, with interest and costs was to be paid, and 
that they should convey without warranty. It was further 
provided that the agreement was to remain in lorce for 10 
days, subject to the acceptance by McDougall and Beard of its 
conditions. The respondent bank accordingly affected to pur
chase at the sheriff’s sale. On January 19 of the same year 
the bank made a notarial conveyance of the property to Bough 
on behalf of the purchasers for the price of $49,439.70, of which 
they acknowledged to have received from them $9,439.70. As 
to the remaining $40,000, the purchasers hypothecated the 
property bought, in order to pay what remained due to the 
bank by instalments, the whole to become due if default was 
made in the payment of any instalment. Notwithstanding 
what had been said in the second letter, the bank in the deed 
granted warranty against their own acts. The conveyance was 
taken in the name of Rough, by arrangement with McDougall 
and Beard. The former was a mere prite-nom of the two latter, 
and these immediately entered into possession in virtue of the 
conveyance to him.

In May, 1884, the bank began an action against Rough, Mc
Dougall and Beard lor the balance due to them under the trans
action ; and Rough, in September of the same year, began the 
action out of which this appeal arises, to set aside the con
veyance of January 19, 1883. Rough’s case was that he was 
troubled in his possession and in danger of eviction, by reason 
of the bank having committed irregularities in its acquisition 
of the property, and that another creditor of the sugar company, 
the Hochelaga Bank, in June, 1883, had taken proceedings to 
set aside the sale to the respondent bank, by reason of these 
irregularities. The defence of the bank to Rough’s action was 
that they bought the property at the sale on behalf of Mc
Dougall and Beard, that they had sold to them without war
ranty, and that the only grounds for impeaching the sale arose 
out of the very agreement with them under which it had acted. 
Judgment was ultimately given, in the Hochelaga Rank’s
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petition in February, 1890, setting aside the sheriff’s sale at 
which the respondent bank had bought, because of gross ir
regularities in the action of that bank. In March, 1890, the 
Superior Court (Taschereau, J.) gave judgment in the two 
actions (which had been consolidated for trial) of the bank 
against Rough, and the cross-action for rescission. In the 
action of the bank Rough, McDougall and Heard were found 
liable for a balance due of $91,717.10. The action of Rough to 
set aside the transaction was dismissed. Among the grounds 
given for this was that any irregularities that had been com
mitted were committed with the knowledge and on behalf of the 
defendants themselves. An appeal was brought to the Court of 
Queen’s Bench of the Province, and on June 23, 1893, that 
Court reversed the judgment in vital points, on the ground that 
the bank had granted warranty in the conveyance against its 
own acts that although it had entered into an agreement for re
sale to McDougall and Beard, it was acting in the purchase on 
its own account and not as their prête-nom, and that the allega
tion was really that the bank had themselves committed serious 
irregularities in obtaining the sale to which the warranty in the 
deed against their own acts extended. The Court of Queen’s 
Bench therefore decreed that Rough, McDougall and Beard 
should be declared liable to pay to the bank the balance of the 
price, but that there should be a stay of execution until the bank 
should have put an end to the trouble about title and the danger 
of eviction, or had given security under art. 1535 of the Civil 
Code against these. The judgment went on to refer back the 
proceedings to the Court of first instance to proceed de novo 
in accordance with these directions, and to do such justice as 
would accord with them, and in particular to take cognisance 
of the judgment of nullity which had been obtained by the 
Hochelaga Bank.

An appeal to the Queen in Council followed, but the judg
ment of the Court of Queen’s Bench was affirmed. Lord Ilers- 
chell, who delivered the judgment of the Judicial Committee, 
concurred in the view of the Queen’s Bench that the purchase 
by the bank at the sale by the sheriff was not one merely by a 
mandatory of McDougall and Rough, but was one of purchase 
by a principal, with an obligation to re-sell. He further held 
that the bank were parties to the irregularities which rendered 
the sale void, and that even on the footing of there having been 
no warranty by the bank it was clear that the purchase by the 
bank had to be a valid and effectual one, and not an unreal one 
with vice in it, as was the case. McDougall, Beard and Rough
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had applied to put in the judgment in favour of the Ilochelaga 
llank, but this application had been refused on technical 
grounds, although a stay of proceedings against them to re. mer 
the balance of price under the conveyance had been granted 
until the danger of eviction had been disposed of. The ion 
brought by Rough against the bank had been remitted by the 
Queen’s Bench to the Court of First Instance, to be pro. loi 
with according to the rights and obligations of the partus as 
defined and established by the judgment of the Court of Ap| il, 
but with the regular introduction in the cause of the do .■ of 
nullity obtained by the Ilochelaga Bank. The Judicial t uni- 
mittee approved of this course in affirming the judgment of the 
Queen’s Bench.

The judgment thus given was no doubt so far interlocutory 
only. But yet so great is the weight of the opinions expn-sscd 
that even if their Lordships saw reason to question it. they 
would be reluctant to do so. But no such question arise> inas
much as their Lordships, for reasons to be stated later on. find 
themselves in full agreement with the conclusions thus e i e to 
by the Judicial Committee in 1895.

From this point the litigation entered on a fresh phase. From 
the time of the sale in 1883 to 1896 McDougall had remained in 
possession of the property, and had even sold portions of it. 
In February, 1896, the bank, however, took steps to comply with 
what it interpreted the judgments of the Queen’s Bench and the 
Privy Council to allow, and to remove the danger of eviction 
even at that stage, and although Rough’s action had been for 
repudiation. A new curator of the property of the sugar com
pany was appointed on their application. In May the property 
was seized at the instance of another creditor and was bn'tight 
to sale by the sheriff. The bank obtained an adjudication of the 
property, excepting two small lots which were bought by the 
appellants. Just before this, in May, 1896, the appellants, as 
the representatives of the original purchasers who had died, had 
applied in the action brought by Rough against the bank, alleg
ing the judgment in favour of the Ilochelaga Bank setting 
aside the sale, and claiming that further sums paid to the hank 
should be brought into the account to be taken. The appellants 
appear to have succeeded, on an ex parte application, in obtain
ing an immediate inscription of the action for trial. It was 
heard in the Superior Court by Curran, J. Taking the view 
that he had all necessary materials, he gave judgment on June 
25, 1896, for the plaintiffs, set aside the sale by the bank to 
Rough, and ordered the bank to reimburse to the present appel-
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lants certain sums of money. Thereupon the bank filed a peti
tion for a review, in the nature of a Requête Civile, praying that 
the judgment of Curran, J., might be revoked by the Court of 
First Instance itself, and the case fully tried. The reason 
assigned for the application was that the plaintiffs had pro
ceeded, when they obtained the hearing before Curran, J., be
hind the back of the bank and their advisers, and ex parte, and 
that there had been surprise and haste, such that the bank had 
had no proper chance of presenting its case. Under the pro
cedure in Quebec such an application is one which the Court 
of First Instance itself can entertain, without the necessity of 
procedure by way of appeal.

To the petition of the bank the appellants put in a demurrer. 
On March 4, 1897, Gill, J., allowed it, and dismissed the petition 
of the bank. On appeal to the Court of Queen’s Bench his 
judgment was affirmed. But on appeal to the Supreme Court 
of Canada the judgment was reversed on November 21, 1898, 
29 Can. S.C.R. 193, and the demurrer was overruled, on the 
ground that although the question was on the face of it one of 
mere procedure, there had been in fact a miscarriage of justice 
which rendered it necessary that the judgment of Curran, J., 
should be reconsidered adequately.

In the end the action came on for trial in the Superior Court 
before Archibald, J., on April 29, 1911. That Judge had before 
him the judgment given in favour of the Hochelaga Bank by 
Taschereau, J., on February 20, 1890. A motion had been 
made as long ago as November 15, 1892, in the Court of Queen’s 
Bench for the purposes of the appeal from the judgment in the 
act ion of Rough of Taschereau, J., delivered on March 10, 
1890, and varied, as already stated, by the Queen’s Bench on 
June 23, 1893. This motion was for permission to introduce 
into the proceedings on the appeal the judgment in the Hoche- 
laga Bank’s case. It was ordered that this motion should come 
on with the hearing of the appeal on the merits. It appears 
from the judgment of the Queen’s Bench that it treated as im
proper the proposal to take direct cognisance of the Hochelaga 
judgment, inasmuch as it had not been before the Court of First 
Instance. The motion was therefore refused, but with a direc
tion that the judgment should be introduced properly on the new 
trial ordered. Archibald, J., when the case was tried in 1911, 
took the view that the Court of Queen’s Bench must have 
thought that the bank might even at the stage before them, pro
cure a title in such a way as that McDougall and the others 
would be compelled to pay the price, lie thought, further.
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that the title from the bank to Rough had never been declared 
void by any judgment, inasmuch as the judgment of Curran. J.. 
which declared it void, had been set aside in the proceedings on 
the Requête Civile, lie held that McDougall and Beard having 
entered into possession, and the bank, by its subsequent purchase 
at the later sheriff’s sale in 1896, having removed every possible 
cause of trouble before the plaintiff had succeeded in obtaining 
a final judgment, they had made out a good title in time. He 
relied on art. 1488 of the Civil Code, which provides that a sale 
is valid if the vendor subsequently becomes proprietor of the 
thing sold. He therefore delivered judgment, dismissing the 
action, maintaining the Requête Civile and the bank’s plea ef 
puis d’arrein continuance, and setting aside the judgment of 
Curran, J.

The case went on appeal to the Court of Queen’s Bench, 
where judgment was delivered on October 31, 1912. The 
judgment of Archibald, J., in the Superior Court was affirmed 
by a majority of three to two, Archambeault, C.J., Trenholme. 
J., and Carroll, J., being for affirming, and Gervais, and 
Lavergne, J., being for reversing. Carroll, J., delivered the 
judgment of the majority (1912), 8 D.L.R. 312, 22 Que. K.B. 
142.

After setting cut the history of the case he states tin* con
flicting views of the parties. The appellants were contending 
that the meaning of the judgment of the Queen’s Bench, as 
affirmed by the Privy Council, was that the proceedings were 
referred back to the Superior Court merely in order that the 
decree of nullity obtained by the Hochelaga Bank might he 
introduced to enable the Court to give formal judgment in 
accordance with it. The respondents, on the other hand, denied 
this and said that the Queen’s Bench had shown by its judg
ment that it meant to maintain the contract of sale, and had 
therefore condemned the appellants to pay the price, subject 
to the respondents putting an end to the difficulty about title 
or giving security against eviction. The respondents had ob
tained a good title by getting a curator to the sugar company 
nominated, and the curator had offered such a title. All this 
appeared in the proceedings on the Requête Civile and in the 
plea puis d’arrein continuance. Carroll, J., 8 D.L.R. 312. 22 
Que. K.B. 142, held that Archibald, J., was right in thinking 
that the title had been made good within art. 1488 of the Civil 
Code, and in time. For the action brought by Rough against 
the respondents had not been disposed of by a judgment, al
though a title had been offered more than once. Moreover,
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Rough and McDougall had been in possession since 1883, and 
had dealt with the property and lessened its value. As long as 
the sale was not annulled Carrol, J., thought that the action 
must fail if the vendor had become proprietor.

Gervaia, J., delivered a dissenting judgment, in the result of 
which Lavergne, J., concurred. Gervais, «T., held that by Que
bec law a sale of the property of another might well be valid, 
and that the argument of the appellants for the application of 
a contrary principle could not succeed. Nor did he think that 
the subsequent ratification was insufficient by reason of two 
parcels of land comprised in the sale of January, 1883, net 
having been included in the second sale; for the reason of this 
was the action of the appellants themselves. Nor was a point 
made by the appellants material, that at the suit of the Crown 
the factory buildings had been seized for non-payment of duties, 
for this difficulty had been got rid of by arrangement with the 
Government. But lie did think that where a plaintiff has taken 
proceedings to have a deed of sale declared void, he must be 
taken to have avoided what was, until his demand, only avoid
able. A void obligation had no existence at all. No doubt there 
was authority for the other view, and the Supreme Court of Can
ada 29 Can. 8.C.R. 193, had given some countenance to it ; but it 
was in his opinion inconsistent with what had been finally de
cided in the present case by the Judicial Committee of the 
Privy Council when it affirmed the judgment of the Court of 
Queen’s Bench. Nor did the fact that the appellants had en
tered into and remained in possession make any difference. 
Both parties had asserted titles of ownership, and while it 
might be right on a proper application to direct an account of 
profits received by the appellants, objection to the rescission 
based on their action could not be competently taken in view 
of the course the parties had adopted. He also held, apart 
from this, that the offer to the appellants of the adjudication 
of July 17, 1896, was not a sufficient offer of a complete new 
title or a ratification of that purporting to have been conferred 
by the conveyance from the respondents of January, 1883. The 
respondents had obtained no registered title by the transaction 
of 1896, and there was doubt about their right against the 
sheriff. But the most important difficulty, in the view of the 
Judge, in the way of the respondents was the judgment of the 
Judicial Committee; for when the judgment there was read 
along with the order of the Queen’s Bench which it affirmed, 
it appeared that its meaning was that if the judgment of nullity 
obtained by the Hochelaga Bank was introduced into the pro-
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and of the Privy Council in 1895 really disposed of the litiga
tion in favour of the appellants. By the first of these judg
ments it is quite true that the appellants were condemned t, 
pay to the respondents the balance remaining due under the 
deed of 1883, but the declaration to this effect is immediately cut 
down by a stay put on its operation until the danger of eviction 
was removed by the respondents or security given under the 
Code. That, this was in the view of the Court no unimportant 
qualification is indicated by the costs of the proceedings having 
been ordered to be paid by the respondents. A new trial was 
ordered to take place with the judgment of nullity obtained by 
the Hochelaga Bank introduced in order to be considered by the 
Judge at the new trial in its full effect. If it is asked why 
the question was dealt with in this somewhat hypothetical 
fashion, the answer is plain. The motion for the introduction 
into the proceedings of the Hochelaga Bank’s judgment hud not 
been before the trial Judge because it had been made only in the 
Court of Appeal, and the latter Court did not think it in ac
cordance with the rules of procedure to deal with it for the 
first time on an appeal. A new trial was therefore required 
in order to give effect to this judgment. The circumstam . how
ever. that the Court found itself precluded from treating the 
Hochelaga judgment as formally before it, did not prevent that 
Court from laying down that if the judgment resulted in the 
total setting aside of the sale in 1883 to the respondents it 
would make an end of the case against the appellants, both in 
the respondents’ action and in that of Rough. The Judges 
could not treat what they knew of but what had not been yet 
proved to have taken effect as more than a menace « f eviction, 
and it was to a mere menace that they temporarily onf'ined 
this form of their judgment.

When the cases came before the Judicial Committee of the 
privy Council the intimation of opinion was not le*s definite.
In the judgment delivered by Lord Herschell the suggestion was 
rejected that the respondents in purchasing acted as mandatory 
for McDougall and Beard. The correspondence of 1*83 was 
held to negative this. But not the less their Lorddiipa held
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that the respondent bank were not strangers to the act which 
rendered the sale by the sheriff invalid, and that the warranty 
in the deed of conveyance against the sellers’ own acts had not 
been complied with. Even if there had been no warranty their 
Lordships were of opinion that the respondent bank could not 
maintain its case.

For it was clear “that the basis of the whole transaction was 
to he a purchase by the bank from the sheriff, and this must 
mean a valid and effectual purchase and not a mere apparent 
or pretended one. The circumstances show that the bank did 
not really become the purchasers, not by reason of any defect 
in the prior title, but because of a vice in the sale itself, which 
prevented its being a sale. It was only in the event of their be
coming the purchasers that the terms and conditions of the let
ters of January, 1883, became applicable, and their Lordships 
think that the bank never did, within the true meaning of these 
documents, become the purchasers.”

Their Lordships on the present occasion have gone through 
the evidence afresh, with the Hochelaga judgment now form
ally before them, and they find themselves in full agreement 
with the view taken by the Judicial Committee in 1895. It 
follows that as soon as Rough began his action to set aside the 
sale the transaction of January, 1883, became, not voidable 
merely, but void—that is to say, a nullity.

The question that remains is whether the respondents, under 
these circumstances, can derive any assistance from the provi
sions of the Civil Code.

By the Roman law and the old French law, as in other well- 
known systems, an agreement to sell did not transfer the pro
perty so sold. It simply imposed on the seller an obligation to 
confer on the buyer peaceable possession in the capacity of pro
prietor. But the Code Napoleon altered this, and introduced 
the principle that tho agreement normally passes the property 
without more. The Province of Quebec has adopted the sub
stance of this principle. By art. 1487 of the Civil Code the 
sale of a thing not belonging to the seller is declared null, sub
ject to certain exceptions; but by art. 1488 the sale is declared 
valid if the seller afterwards becomes owner of the thing sold.

It appears to their Lordships that these articles do not render 
absolutely void every sale where the seller does not at the time 
of sale own the things he sells. If the contract were to transfer 
specific property at once the articles may well have that effect; 
hut if the contract were otic to transfer in the future, not a 
specific thing but some quantity of a general description of 
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article, a contract of the executory character which the Iioman 
law recognised may in such cases t. valid. It is therefore 
necessary to exercise much caution before coming to a conclu
sion that when the expression “nullity” is used in the Civil 
Code of Quebec it can be assumed to mean what it would import 
if used in English law. It may really signify nullity uvisinir 
only out of a demand or rescission legitimately made. Their 
Lordships consider the importance of arriving at a reliable con
clusion as to the Quebec jurisprudence on the meaning of the 
two articles so great that, excepting in a case where there have 
been full arguments before the Courts there on the point, they 
are reluctant to express themselves upon it. It may be that nul
lity, as the word is used in the two articles, means neither a mere 
title to avoid what is only voidable nor the mere non-existence 
of the contract.

Hut on this difficult question, on which the Judge, in the 
Courts below have differed, it is not necessary for then- lord
ships, to pronounce. For reasons which they have already given 
fully they think that the real agreement made in January. 1663. 
by the respondent hank was, as said by Lord Herschell in lS'.lj. 
to make a valid and effectual purchase from the sheriff as a 
preliminary basis for their transaction with McDougall and 
Rough. It was only a subject of title that was to l>e really and 
effectually so acquired by the bank that formed the subject 
of the sale to McDougall and Rough. Such a purchase was 
never made, not because of any defect in prior title hut because 
of vice in the sale itself, which prevented it from being a sale 
at all. There was therefore no agreement capable of having the 
articles in question of the Civil Code applied with a view to 
ascertaining whether defects in title could be cured. < luce the 
facts were established the agreement turned out to have had no 
binding effect of any kind.

The result is that their Lordships think that the judgment of 
Curran, J., of June 25, 1896, was right, and that this should lie 
restored and the judgment maintaining the petition in revoca
tion reversed. The appellants are entitled to have their costs 
here and in the Courts below except the costs allowed to the 
respondents by the judgment of the Supreme Court of Canada. 
29 Can. 8.C.R. 193.

They will humbly advise Ilis Majesty in accordance with this 
judgment.

A ppeal allow'd.
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CARMICHAEL r. BOWES.
Heir Brunswick Supreme Court, Appeal Division, Hazen, CJ., Barry 

and Orimmer, JJ. April SI, 1922.
Brokers (8IIIB—36)—Sale of pulpwood—Agreement to pay commis

sion on bale—Construction of agreement—Sufficiency or
SERVICES.

Where the language used in an agreement to pay a commission 
for services in selling a quantity of pulpwood is plain and un
equivocal, and contains an unqualified promise to pay for services 
which have been rendered, it being clear that payment of the 
commission was not intended by the parties to be dependent on 
payment of the purchase price, the right to recover the commis
sion under the agreement is not affected by failure on the part of 
the purchaser to pay the second or subsequent payments of the 
purchase price.

Appeal by defendant from the trial judgment in an action 
to recover commission on the sale of pulpwood by the plaintiff 
for the defendant. Affirmed.

,/. 7>\ M. Baxter, K.C., supports appeal.
M. G. Teed, K.C., and Jacob DeWiit, of the Quebec Bar, 

contra.
Hazen, CJ. Having carefully read the evidence and the 

judgment of Crocket, J. the trial Judge, and considered the 
questions involved, I have come to the conclusion that the ap
peal should be dismissed with costs. As I am of opinion that the 
trial Judge was right in ordering a verdict to be entered for 
the plaintiff for the full amount claimed and costs, and fully 
agree with the reasons that he gives therefor, I feel that noth
ing could be usefully added by me to what he has said.

The appeal should be dismissed with costs.
Barry, J., agrees.
Grimmer, J.:—This action, involving $13,500 was brought to 

recover commission on the sale of pulpwood by the plaintiff for 
the defendants, being the balance of the sum of $15,000 which 
it is claimed the defendants agreed to pay the plaintiff for his 
services in selling for them 15,000 cords of peeled pulpwood. 
The case was tried before Crocket, J., without a jury at the St. 
John Circuit in April last, and later a judgment was rendered 
and a verdict ordered to be entered for the full amount of the 
claim with costs, and from this the defendants now appeal.

The plaintiff, a broker, undertook to sell pulpwood for the 
defendants, and as a result of his efforts two contracts were exe
cuted and delivered to him of 10,000 to 11,000 and 5,000 to 
6,000 cords of peeled spruce pulpwood, respectively at $20 per 
cord. The contracts save as to quantity were similar in terms 
and provided for advances of $1 per cord on or before June
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25, 1920—$9 when the wood was peeled and piled in the woods, 
$5 more when it was hauled to the railway, and the balance „f 
the price to be paid on receipt of the mill return. The original 
price of the wood was $19 but as a result of negotiations between 
the parties the sum was advanced to $20, out of which the de
fendants agreed to pay plaintiff a commission of $1 per cord 
on 15,000 cords of wood under the following letter:—

“Newcastle, N.B., June 17th, liii'i).
O. R. Carmichael, Esq.,

212 McGill Street, Montreal, Que.
Dear Sir:

In consideration of your services and for value received we 
the undersigned do hereby agree to pav to you the sum of 
fifteen thousand dollars ($15,000), said sum payable t.. you 
for your services in selling fifteen thousand (15,000), cords of 
peeled pulp wood this day to C. W. Hallahan, of Canton. NY. 
Said amount to be paid as follows : ten per cent. ( 10f). of tie- 
first cash payment and five per cent. (5Ç? ), of all future pay
ments received by us. Balance of your commission to be paid 
when wood is hauled to railway sidings.

( Signed ) R. B. Met a he 
J. W. Bowes.”

Hallahan expected to resell the wood at a profit, but failing 
to do so the preliminary payment of $1 per cord was not made 
and the contracts went off. Negotiations were however re
opened through the plaintiff and a new or further contract of 
sale was executed between the defendants and Hallahan. on 
June 30 of the same year, which provided for the sale by de
fendants to Hallahan, his “heirs, executors and assigns” of 
17,000 cords of wood at $20 per cord. The plaintiff also pre
pared a new agreement as to his commission providing for 
$17,000 instead of $15,000. The defendants however declined 
to sign the letter but did execute a memorandum or footnote 
to the commission agreement of June 17, which is as follows:—

“Chatham, N.B.
The above agreement was signed on June 30th, instead of 

June 17th, 1920, and is for seventeen thousand (17,000), cords 
instead of fifteen thousand (15,000). Commission to II. 
Carmichael to be fifteen thousand dollars ($15,000), to be paid 
as above stipulated.

(Signed) R. B. McCabe
J. W. Bowes.”

The new contract provided that $1,000 should be paid at the
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time of the execution thereof; $14,000 on or before July 7; N.B. 
$9,000 when the wood was peeled and piled in the woods ; $5 ApiT~niv
per cord when the wood was piled at the point of shipment, ----
an<l the balance on receipt of the mill rei>ort. The $1,000 was Carmichael 
paid as agreed, the $14,000 later on, and the plaintiff was paid Bowes.
$1,500 on account of his commission agreement with the de- -----
fendants. Ilallahan however was not able to carry out his con- r,rlmmpPi J- 
tract as arranged, and later on was notified by the defendants 
it had been cancelled. Before this occurred, however, he had 
organised a syndicate to take over the contract of which an 
assignment has been duly made, and the $15,000 paid de
fendants came from this source. This syndicate, however, 
proved unable to finance the contract, and in seeking a way out 
of the difficulty some of its members interested the Dexter 
Sulphite Pulp & Paper Co., which eventually acquired the whole 
of the 17,000 cords of wood, and relieved the syndicate of lia
bility to the bank for the $15,000 paid the defendants. The 
company paid $20 per cord for 11,000 cords of the wood, and 
$21.50 per cord for 6,000 cords, from which it would seem the 
defendants did not suffer loss by or through the change of pur
chasers.

Without detailing at greater length the various steps through 
which this matter passed, and which are recited at considerable 
length in the judgment of the trial Judge, I shall confine my
self to a consideration of what I conceive the agreement be
tween the plaintiff and the defendants means, and its effect.
The language used therein to me is plain and unequivocal, and 
contains an unqualified promise or agreement to pay the plain
tiff the sum of $15,000 for an act or service already rendered 
to the defendants by the plaintiff, viz.: the selling of 15,000 
cords of peeled pulpwood this day to C. W. Ilallahan of Canton,
N.Y. The act had been done, the service rendered, the sale 
made before the agreement was executed, and even though the 
footnote was added thereto on June 30 it does not change the 
matter other than to shew that the volume of wood sold by 
plaintiff for the defendants had grown by some 2,000 cords. It 
is true the commission was not to be paid immediately, but the 
provision therefor was made in order to make it easy and con
venient for the defendants, and this is the only condition 
stipulated for in the agreement. That the plaintiff should be 
paid and be entitled to receive the full amount of the com
mission before the complete performance of the contract appears 
from, to me, to say the least, a casual examination of the agree-
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wood was hauled to the railway siding. The defendant - were 
under the sale contract to be paid 81,000 on account at ,i date 
specified; 89 per cord further when the wood was peeled and 
piled in the woods; 85, per cord more when the wood wu- piled 
at the shipping point, but had to await the receipt of the mill 
return before the balance of the purchase price was paid, from 
which it is abundantly evident the defendants contract' d and 
intended to discharge their agreement with the plaintiffs Mora 
the full performance of the contract.

Under these conditions I do not think it can successfully 
be argued that the agreement intended the commission ..r the 
balance due on account thereof should only be paid or !«■ pay
able only upon the wood hauled and piled at the shipping point, 
supposing all the payments required by the sale contra t had 
been duly made. Neither do I think it can successfully he con
tended that a default in the second or any subsequent payment
on the part of the purchaser would render void the agree....
of the defendants to pay the plaintiff his commission. The only 
conclusion I can come to is that there was a firm and binding 
agreement made by the defendants with the plaintiff to com
pensate him for a service rendered, and that the agreement was 
not voided by any subsequent act in respect to the contract of 
sale made by the defendants with the purchaser found by the 
plaintiff and in which he had no part.

I think the Judge arrived at a just conclusion upon the com
mission agreement and the facts of the case as presented lieforc 
him, and his finding should not be disturbed.

Appeal dismissed with costs.
Appeal dismiuti.

ROYAL TRUST Co. v. CANADIAN PACIFIC R. Co.
Judicial Committee of the Privy Council, Viacount Haldane, riicossl 

Cave, Lord Parmoor and Duff, J. July )1, 1M2.
Damai,EH ( | III I—118)—Accident on railway—Death or PAKst.voa- 

ACTION UNDER ORDINANCE RESPECTING COMPENSATION To IA1IIL1I» 
OP PERSONS KILLED IN ACCIDENTS—COURTS DELOW ACTIN'! VMS 
PROPER PRINCIPLE BUT DIETE RING AS TO RUM ALLOWED -11CTT Of
Privy Council to pie proper sum.

Where In en notion tor demeges under Con. Ord. N.W.T. lilt, 
oh. 41, which given compensation to families of per ah.- killed hr 
Occidents, the Courte below heve proceeded upon the proper prin
ciple In assessing the damages, but owing to differences In the 
estimates formed by the Judges as to the future earninei of the 
deceased and differences In the value which they put m»n his
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artual and anticipated savings, have arrived, at sums to be allowed, 
with neither of which their Lordships of the Privy Council can 
agree, their Lordships will, acting upon the proper principle, llx 
an amount to be allowed as compensation.

Appeal by the administrators of an estate from the judgment 
of the Supreme Court of Alberta (1921), 60 D.L.R. 379, in an 
action for damages under the Ordinance respecting compensa
tion to the families of persons killed in accidents. Varied.

The judgment of the Board was delivered by 
Lord Parmoor The appellant is the administrator of the 

estate of the late William John Chambers, who was killed in a 
railway accident on the line of the respondents. The re
spondents do not dispute their liability for damages under the 
Con. Ord. N.W.T., 1898, eh. 48, which gives compensation to 
families of persons killed by accidents, and which, so far as is 
material, corresponds to the Fatal Accidents Act, 9 & 10 Viet., 
1846. ch. 93, ordinarily known as Lord Campbell’s Act. The 
only question at issue in the appeal is the amount of compensa
tion payable for the benefit of the widow and son of the late 
William John Chambers. On the trial before Hyndman, J., 
the amount of compensation was fixed at the sum of $80,000, 
apportioned in the sum of $65,000 to the widow and $15,000 to 
the child. On appeal to the Appellate Division of the Supreme 
Court of Alberta (1921), 60 D.L.R. 379, the judgment in the 
Court below was varied, and the amount awarded was reduced 
to $40.000, $25,000 being apportioned to the widow and $15,000 
to the son. In both the Courts, therefore, the same amount was 
apportioned to the son, and no further question arises under this 
brad ; but in the opinion of their Lordships it is advisable in 
cases of this kind to proceed on the principle adopted before 
Hyndman, J., namely, to assess the total amount in the first 
instance, and then to apportion it 

The material facts can be shortly stated. W.lliam John 
Chambers was an eye, ear and throat specialist, thoroughly com
petent and reliable in his professional work. He is said to have 
been one of the best men in his profession at Calgary. He was 
in good physical condition at the time of his death. He was 46 
years old, and his expectation of lif% calculated on an actuarial 
basis, was, at the time of his death, 23 years. During the two 
years immediately preceding his death his net annual profes
sional earnings had amounted to $12,862.83 and $18,056.95 re
spectively. He left an estate which was producing at the time 
an annual income of $1,830. It is not, however, necessary 
further to consider this item, or the items of accident or life

Tbvht Co.

Canadian 
Pacific 
R. Co.

Lord
I'armoor.
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assurance, until the question arises as to the deduet ions winch 
should be made from the total sum which, but for such de. 
ductions, would be payable as compensation or damnin' He 
left his whole estate to his wife, the appellant, whose expectation 
of life was then 35 years.

When a claim for compensation to families of persons killed 
through negligence is made, the right to recover is restricted 
to the amount of actual pecuniary benefit which the family 
might reasonably have expected to enjoy had the deceased not 
been killed. It is not competent for a Court or a jury to make 
in addition a compassionate allowance. The principle, as stated 
by Lord Watson in O.T.R. Co. v. Jennings (1888), 13 App. ( as. 
800, at 804, is applicable in cases where the loss, in respect of 
which compensation is claimed, is based on the cessation of an 
income derived from professional skill:—

“It then becomes necessary to consider what, but for the 
accident which terminated his existence, would have been his 
reasonable prospects of life, work and remuneration ; ami also 
how far these, if realised, would have conduced to the benefit 
of the individual claiming compensation.”

The difficulty arises not in the statement of the principle, 
but in its application to a case in which the extent of the actual 
pecuniary loss is largèly a matter of estimate, founded on proba
bilities, of which no accurate forecast is possible.

In the present case it appears to be the duty of the Court, 
following the lines laid down in the above and other eases, first 
to estimate as nearly as possible the capitalised value to the 
widow and child of the share which they would have enjoyed 
in the future earnings and probable savings of the deceased, 
and then to deduct from the sum so ascertained the amount 
received for accident insurance, with proper allowances in 
respect of the life policies and in respect of the acceleration, by 
reason of the death, of the benefits coming to the dependents 
under the will of the deceased, lloth Courts appear to have 
acted on this principle, but with different results. The differ
ences are accounted for partly by a difference in the estimates 
formed by the Judges as to the future earnings of the deceased, 
and partly by a difference in the value which they severally put 
upon his actual and anticipated savings ; and tltei Lordships 
find themselves unable to agree with the declaim titer 
Court as to the sum to be allowed. In these circulas es, it 
becomes the duty of their Lordships on this appeal to fix a sum; 
and, acting on the above principles and forming the best esti-
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mate they can, they have arrived at the sum of $57,000 as the 
amount proper to be allowed by way of compensation, such sum 
to l»e apportioned as to $42,000 to the widow and as to $15,000 
to the infant son.

Their Lordships will humbly advise Ilis Majesty that the 
judgment of the Appellate (’ourt, 60 D.L.R. 379, should be 
varied by substituting the said sum of $57,000 for $40,000, to 
be apportioned as follows:—To Olive Watson Chambers, widow 
of William John Chambers, $42,000; to Ewan Buchanan Cham
ber* son of William John Chambers, $15,000; and that the re
spondents do pay to the appellants two-thirds of their costs of 
the appeal, but that no alteration 1m* made in respect of tin* 
orders as to the costs in the Courts below.

Judy ment varied.

EVANS v. HAMILTON.
BaxLatchncan Court of Appeal Haultain, C.J.8., Lamont. Turgeon and 

McKay, JJ.A. June 29, 1922.
Contracts (8HA—170)—Sale and purchase of land—Agreement to

REPURCHASE BY VENDOR—CONSTRUCTION OF CONTRACT.

An agreement for the sale and purchase of certain lots contained 
inter alia the following clause, “I hereby agree that In the event 
of your desiring to sell one lot or more for any reason after six
months............ I will upon one month’s notice pay you back all
moneys paid by you for the said lots with Interest at 10% per 
annum, and take the lot or lots off your hands." The Court 
held that this clause was part of the agreement which induced the 
purchasers to purchase, and that It could not be cancelled by the 
vendor without giving some notice to the purchasers, but as no 
time was fixed the vendor might fix such time by serving notice 
requiring the purchasers to inform the vendor within a certain 
time, whether they intended to keep the lots or not, and not having 
called upon them to exercise their option, the purchasers had not 
waived their right under the agreement and were entitled to the 
return of the purchase money and interest.

Appeal by defendant from the trial judgment, (1922), 63 
D.L.R. 710, in an action for the return of the purchase price of 
certain lot* and interest in accordance with the terms of the 
agreement. Affirmed.

IV. F. Dunn, for appellant.
P. II. Gordon, for respondents.
Haultain, C.J.S., I agree that the appeal should l»e dismissed.
Lamont, J.A., concurs with McKay, J.A.
Turgeon, J.A.I agree that the appeal should be dismissed 

and that the respondents should be entitled to receive the 
amount awarded to them in the judgment appealed from upon 
conveying the lands in question to the appellant free of all in-

Sask.

C.A.
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cumhrance* snd of all claims for taxes to March 2, 1921. a- 
provided by my brother McKay in his judgment. I do not 
think, however, that it is necessary to determine whether the 
appellant might, by notice, have limitée! the time within «Inch 
the respondent’s right of election was to run. He gave nn 
such notice and I refrain from expressing any opinion upon the 
abstract question involved which, I think, is not free from 
doubt.

McKay, J.A.:—On December 19, 1911, the appellants sold to 
the respondents the 3 lots hereinafter particularly do rilied 
for $325 each, and signed and delivered the following agree 
ment to the respondents:

“December 19, 1911.—In consideration of your purchasing 
three (3) lota, each 25'xl25', on Lynbrook Heights, in tin' city 
of Moose Jaw, between Laurier and McDonald Sts. on Con
naught Ave. Nos. 14, 15 and 16, block 23, at $32') each. I here- 
by agree that in the event of your desiring to sell one lot or 
more for any reason after six months from this date I will, ii|hhi 
one month’s notice, pay you back all moneys paid by you for 
the said lots with interest at 10% per annum, anti take the said 
lot or lots entirely off your hands.

The lots are all guaranteed high and dry anti level, and gcssl 
building lots in every way, and good value for the money at 
present ruling prices, the building is going up in their direction, 
and lota should raise rapidly in value.

A. E. Hamilton."
On August 18, 1920, the respondent George H. Evans wrote 

to appellant offering to lease the said lota to the appellant on 
certain terms. Appellant did not reply to this offer, and res
pondent withdrew this offer on September 23, 1920. (in the 
2nd and 23rd days of February, 1921, the respondents demanded 
in writing from the appellant, in accordance with the said writ
ten agreement, the repayment of monies paid for the said lots 
with interest as therein set out. The appellant not repayé* 
the money, the respondents brought this action to recover pay
ment, and the trial Judge (1922), 63 D.L.R. 710, gave judgment 
against appellant in their favour for $975, with interest from 
December 19, 1911, at the rate of 10% per annum.

From thin judgment the appellant appeals on the following 
grounds:—1. That the said letter of December 19. 1911. is an 
offer to repurchase and should have been accepted by respon
dents within a reasonable time, and that failing to accept same 
until February 2, 1921, was not accepting within a reasonable
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time. 2. That the letter of the respondents of August 18, 1920, Sask. 
was a counter offer to appellants and operated as a rejection of 
appellant’s offer and that appellant's offer could not, there- —-
after be accepted. 3. That the respondents are barred by laches. Evans 
4. That the trial Judge found that the agreement sued on is a Hamilton.
hard one on the appellant and the action is one for specific ----
performance and Courts of Equity refuse to grant specific Mcli,y', v 
performance where to do so would constitute a hardship upon 
the party against whom it was ordered.

I do not think the appellant can succeed on any of the above 
grounds. I cannot agree with appellant’s counsel that the let
ter above quoted was simply an offer to repurchase. It was 
part of the agreement that induced the respondents to pur
chase the lots. An offer may be cancelled at any time before 
acceptance, but this agreement could not be cancelled by appel
lant without giving some notice to the respondents, as the res
pondents had accepted his agreement when the respondents 
bought the lots, on the terms of this agreement. The agreement, 
however, does not fix the time within which the respondents arc 
to aay whether they intend to keep the lots or ask for the return 
of their purchase money, and, in my opinion, the appellant could 
have fixed such time by serving notice upon respondents calling 
upon them to exercise their rights under the agreement within 
a certain time, namely, to decide and inform him whether they 
intended to keep the lots or require a return of the purchase 
money.

In Moss v. Barton (1866), L.R. 1 Eq. 474, 35 Beav. 197, 55 
K.K. 870, the plaintiff Moss brought an action for the specific 
performance of an agreement for the lease of a house. The 
facts were shortly these: By an agreement dated November 30,
1857, D. W. Wire agreed to let to the plaintiff Moss the house 
therein mentioned, at the yearly rental of £111 for a period of 3 
years, to be computed from Christmas then next ; D. W. Wire 
agreed, at the request of the plaintiff, to grant him a lease 
of the premises for 5, 7, 14 or 21 years from the expiration of 
the aforesaid 3 years’ occupancy, at the same rent; that the 
plaintiff should, during his occupancy, keep the premises in 
good and substantial and ornamental repair ; and that during 
and after the said 3 years’ occupancy, D. W. Wire should have 
all the landlord’s usual rights to compel payment of rent, if 
neglected. The plaintiff continued to occupy the premises, but 
no formal lease was executed. In November, 1900, D. W. Wire 
died, having by his will appointed the defendants, 8. Barton and



524 Dominion Law Reports. [67 D.LJL

Sask.

C.A.

Hamilton. 

McKay. J.A.

J. B. Wire, his executors. The rent was paid by the pl.iintiff 
to D. W. Wire during his life, and afterwards to the defendants. 
The plaintiff, in 1864, claimed to be entitled to exercise hi% 
option for a lease under the said agreement ; and the present 
suit was instituted for specific performance of that agreement, 
the plaintiff alleging that he had never waived or abandoned 
the right. The defendants, by their answer, stated that they 
were not aware of the existence of the agreement till some time 
after their testator’s death ; that in 1862 the plaintiff applied 
for a lease of the premises for 7, 14 or 21 years, at a reduced 
rent, to which proposal they declined to accede, and the plain
tiff then continued to occupy the house as tenant from year to 
year; that the plaintiff, though bound to repair the house at his 
own expense if the agreement were subsisting, applied to the 
plaintiffs for £16.8s for the expense of repairing the front of 
the house, which sum the defendants paid. They submitted that 
the plaintiff was not now entitled to claim a lease, and that, if 
that right continued after the expiration of the 3 years' occu
pancy, the plaintiff had waived and abandoned it. Lord Komilly, 
M.R., at p. 477, delivered the following judgment:—

“I am of opinion that the Plaintiff is entitled to a decree. 
Under the original document, which was an agreement for a 
lease, the Plaintiff is entitled to call on the Defendants for 
specific performance, unless he has done something to bar his 
rights, at any time afterwards. There was nothing to prevent 
his continuing as tenant from year to year after the three years 
had expired, and the right to require a lease still existed. 
The Defendants say that they did not know of the 
original document ; but they had notice of it by the Plain
tiff application. Why did they not, at the end of 1862, call 
on the Plaintiff to exercise his option? They allowed him to 
continue in occupation, though they knew that the option con
tinued till the agreement was carried into effect or waived. The 
case of Hersey v. Giblett (1854), 18 lieav. 174, 52 E.R. 6!', shews 
that a person entering into an agreement of that description 
may execute it at any time, if no time is stipulated for within 
which it is to be exercised, unless the landlord calls upon him 
to do so and he makes default, in which case the landlord may 
determine the tenancy. The application on the part of the plain
tiff to be paid the £16.8s expended in repairs was not a waiver 
of the contract, though the Plaintiff in so doing mistook his 
right, and he is bound to repay the money. I am of opinion that
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he is entitled to a decree for specific performance, and the costs 
must follow the event.”

See also Buckland v. Papillon (in appeal) (1866), L.R. 2 Ch. 
67. .16 L.J. (Ch.) 81, 15 W.R, 92.

In the case at Bar the appellant did not at any time call upon 
respondents to exercise their option under the agreement, and 
the respondents did not do anything to waive their rights under 
the agreement. I do not think the respondents’ letter of August 
18, 1920, can possibly be construed into a waiver of their right 
to the return of the purchase money. This letter asserts the 
agreement, but to make it easy for the appellant submits a cer
tain proposal which, the appellant not accepting, was withdrawn 
by their letter of September 23, 1920.

While the enforcement of this agreement against the appel
lant may be hard on him, I do not think it is of such a nature 
as to justify the Court in refusing to grant relief.

The appeal will be dismissed with costs, but the judgment be
low varied by ordering that the respondents will only be entit
led to said judgment upon their depositing with the Local Re
gistrar at Moose Jaw, a transfer of said lots in favour of the 
appellant, and certificate of title for the same free and clear 
of all encumbrances. Taxes to be paid up to March 2, 1921.

Appeal dismissed.

B.W. NAVIGATION Co. v. THK “KILTl 1NH.”
IIARNKT LltiHTKllAtiK Co. v. THK “KILTI ISH "

Exchequer Court of Canada, B.C. Admiralty District, Martin, LJ. in 
Adm. June i>, mi.

Collision (§IA—1)—Between ship and tug and tow—Both to klame 
—Liability—Apportionment of—Maritime Conventions Act 
Can. stats. 1914 ch. 13.

The Court will, In a proper ease, where both parties are to blame 
for a collision between a ship and a tug and its tow. apportion the 
liability equally under the Maritime Conventions Act 1914 Can. 
stats, ch. 13, and order each delinquent to bear its own costs.

|Callen v. The "Iroquois" (1913), 11 D.L.R. 41, 18 B.C.R. 76, 17 
Cun. Ex. 185, referred to.]

Trial of a collision action in admiralty.
Martin, L.J.A. Largely owing to the conflict of evidence 

the questions raised in this consolidated action have occasioned 
me much reflection, and after a reconsideration of the whole 
matter I have reached the conclusion that both parties are to 
blame for the collision, the fault on the part of the “Kiltuish" 
being the neglect to stop and navigate with caution when the 
danger became apparent, and that on the part of the tug and

Can.

Ex.Ct.
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tow being the misleading of the “Kiltuish” by failure to exhi 
bit the regulation lights on the tow, and also allowing the tow 
to drift too far across the channel. In all the eircumstitnce*. 
I am of the opinion that this is a ease where the liability should 
be apportioned equally under the Maritime Conventions Act. 
1914, Can. eh. 13, and each delinquent should bear its own costs 
—Pollen v. The “Iroquois” (1913), 11 D.L.R. 41. 18 B.< I.' T'i 
17 Can. Ex. 185.

I should perhaps say, to avoid misunderstanding, that in 
coming to this conclusion I have considered the liability of th,. 
tug and tow as being on the facts, inseparable, and that accord 
ing to my very full notes of the argument, the plaintiff ’s counsel 
did not contest the submission of the defendant’s counsel to that 
effect, but if, by chance, I am under a misapprehension on tbi^ 
point, the matter may be spoken to. If required, there will he 
the usual reference to the Registrar, with merchants to assess 
damages.

Judgment aecor<lintjbi.

MOHL v. BBACHMAN.
Saskatchewan Court of Appeal, Haultain, CJ.H., Lament, Tufi>i,n an/t 

McKay, JJ.A. June 29, 1922.
Actions (|IIB—46)—Libel—1Two distinct and separate A< i \m«.m 

in pleadings—Rule 36 (Sank.) allowing two ou m-ho 
DEFENDANTS TO IIK JOINED—RULE 36—8El*.XUATE TRIAI" nluH RUl 
BY THIAL Jt'DGE—CORRECTNESS OK FINDING—INTERFERE n I WITH
by Appellate Covbt.

Rule 36 (8ask.) has been Interpreted as enabling a plaintiff In 
Join several defendants In an action not only where the caewe 
of action are Identical but In all cases In which the suhje. i matter 
of complaint against several defendants Is substantially lie same 
although the respective causes of action against them are diltvreat 
In form and their respective liabilities are to some extent base»! 
on different grounds. The power given under this rule i uhjot 
to the right of the Court to strike out any party under Unie K 
and where a Judge has found that It Is not desirable that two »ei>- 
arate and distinct Issues should be tried together, and tlo re Is n<> 
good ground for questioning the correctness of his finding. It will 
not be Interfered with.

Appeal by plaintiff from an order of the trial .ln«l in an 
action for libel. Affirmed.

C. E. Gregory, K.C., for appellant.
T. D. Brown, K.C., for respondent.
The judgment of the Court was delivered by
Haultain, C.J.S.:—The material paragraphs of the Mate 

ment of claim in this action are as follows:—
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“5. The defendants Jacob Mold and Benjamin Braeliman in 
or nlmut the month of August, 1921, falsely and maliciously 
published in both German and English languages the words 
following: (It will not be necessary to set out the alleged de
famatory words).

(i. The defendant the Saskatchewan Courier Publishing Co., 
Ltd., in or about the month of August printed falsely and mali
ciously or caused and procured to be printed and published 
in both German and English languages the words particularly 
set out in paragraph 5 hereof.

7. The defendants Jacob Mold and Benjamin Braehman pub
lished and circulated through His Majesty’s Post Office and 
elsewhere the words alleged in paragraph 6 hereof by mailing 
or causing the same to be mailed to a large number of persons 
residing in the vicinity of Edenwold, in the Province of Saskat
chewan, and by distributing and delivering or causing to be dis
tributed or delivered a paper or papers containing the said 
words to a large number of people.”

Whatever the intention of the draftsman may have been, these 
paragraphs allege: 1. The joint publication of certain defama 
tory words by the defendants Mold and Braeliman. (para. 5). 
2. The publication of the same defamatory words by the defen
dant company, (para. ti.) 3. the joint publication of the same 
defamatory words by the defendants Mold and Brachinan. 
(para. 7.)

As the pleadings stand, para. 7 is an unnecessary repetition
of paru. 5.

It was argued on behalf of the appellant that the reference 
in para. 7 to “the words alleged in paragraph ti” had the effect, 
when reading paras, ti and 7 together, of an allegation of joint 
publication of the same defamatory words by the three defen
dants. Such a construction cannot in my opinion be given to 
the paragraphs in question.

The pleading alleges two distinct and separate acts, that is, 
the joint publication by Mold and Braeliman .and the publica
tion by the defendant company, and each of these separate acts 
constitutes a distinct and separate cause of action.

Uur Rule 35, which is the same as the English Rule, O.lti.2.4., 
is us follows:—

“35. All persons may be joined us defendants, against whom 
the right to any relief is alleged to exist, whether jointly, sever
ally or in the alternative. And judgment may be given against 
such one or more of the defendants as may be found to be liable.

Bask.

C.A.

v.
Bbaohman.

Haiiluin,
C. JJ.
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according to their respective liabilities, without any amend- 
ment.”

The decisions upon this rule are very conflicting, ami are 
given very fully at p. 220 et teq. of the Annual Practice. 1922.

As a general rule, separate and distinct causes of action 
against different persons cannot be sued together. Sadler v. 
O.iv. Hit. Co., [18901 A.C. 4f>0, 65 L.J. (Q.B.) 462. The above 
rule, however, has been interpreted as enabling a plaintiff to 
join several defendants in an action not only where the causes 
of action are identical, but in ‘‘all cases in which the subject- 
matter of complaint against the several defendants is substan
tially the same, although the respective causes of action against 
them are different in form and their respective liabilities arc to 
some extent based on different grounds.” Odgers on Lils l and 
Slander, 5th ed. 605. Campania Sansinena, etc., v. Ilmildir 
Uro». & Co., Ltd., [1910] 2 K.B. 354, 79 L.J. (K.B.) 1094. 
Oegterreiehisehe Export A.G. v. British Indemnity In*. Co., 
[1914] 2 K.B. 747, 83 L.J. (K.B.) 971.

The power thus given under R. 35 is, of course, subject to 
the right of the Court to strike out any party under l{. 3(i, 
which is identical with 0.16.7.5.

In the present case the Judge from whose decision this appeal 
is taken has found that it is not desirable or convenient that 
these separate and distinct issues should be tried together, and 
there does not appear to me to be any good ground for ques
tioning the correctness of his finding.

I think, however, that in view of statements made by 
counsel in the argument before us, that plaintiff should have 
leave to amend his statement of claim for the purpose of setting 
up a joint publication by the three defendants, if he so de-ires.

The appeal should be dismissed with costs.
Appeal <11*mis*e<l.

MrKIXXpX v. C AMPBELL HIVER Ll'MBKK CO.
British Columbia Court of Appeal, Macdonald, CJ.A., McPhilhps and 

Ebert». JJ.A. Janvarp, 10, 1912.
Com pa.Mrs (|IVD—80)—Contract—Ultsa vim»—Receivin', la mitts 

—Liability.

A company receiving funds under an agreement for tIm* acquisi
tion of shares in another company, which Is ultra vin s, Is liable 
for their reiiayment, if shown that the company benefitted thereby 
and used the funds to pay corporate debts.

[See Annotation, «3 D.L.R. 1.]
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Appeal by plaintiff from judgment of Gregory, J.
./. Martin, K.C., for appellant.
S. S. Taylor, K.C., and C. H'. Craiy, K.C., for respondent.
Macdonald, C.J.A. (dissenting) Î would dismiss the appeal 

for the reasons given by the trial Judge.
1 think there was but one transaction and that it was agreed 

before the sale was made to Rounds that the extra $65,000 added 
to the plaintiff’s price should go to the defendant company ; 
that plaintiff should accept the shares as part payment from 
Rounds and that the company should agree to take them over.

When the parties went to Mr. Carter to have this part of the 
agreement put in writing and secured by mortgage on the mill, 
the mortgage was not to he a security for money then paid over, 
but was to secure performance of the purchase agreement of 
the shares. It is only necessary to read what plaintiff himself 
says on this matter at pp. 46-7. The whole trouble arose from 
the fact that the company has no power to purchase shares in 
another company. If the payment of the $65,000 could be 
separated from the rest of the transaction, there would have 
been a total failure of consideration for its payment, but it is 
evident that it was a part of the earlier transaction.

The appeal should be dismissed.
MvViiillips, J.A. This appeal presents phases of complex

ity when first approached—but all complexity vanishes when 
the salient point is kept in view—and that is that the sale of 
standing timber was only possible of being effected if the sale 
could he financed and the financing of the same was done in a 
somewhat circumlocutory way.

In the carrying out of the transaction the sale was first made 
to one Hounds, and then from Rounds to the respondents. I 
«lo not propose to deal in detail with all that took place, as, much 
of it is extraneous to the real matter at issue in this action, 
all resolving itself into admittedly this one point, the appellants 
were entitled to a sum of $65,000, being a part of the purchase- 
price of the property ; and which sum was payable by the res
pondents to the appellants; that can be said to be common 
ground, when the situation was that and indisputably that, an 
agreement was entered into which if carried out would have 
paid the $65,000, and also discharged a further sum due and 
owing of $25,000, t.e., $85,000 was to be accepted in full dis 
charge of an amount due in the whole of $90,(MR). That which 
forms the subject matter of this action is confined to the bal
ance of the purchase-money, viz., $65,000. The $65,(MM), it is 
tme was to constitute working capital for the respondents but 

34—«7 D.L.B.

B. C.

C. A.

McKinnon 

Camphkii. 

Lvmhkb Co.

Macdonald,
c.J.A.



530

B. C.

C. A.
McKinnon

Campbell
River

Lumber Co.

Macdonald,
C.J.K.

Dominion Law Reports. [67 D.I..R,

that did not mean that it should never be paid to the appellants. 
In the interim of time, the appellants were holding 800 shares 
of the capital stock of the North America Lumber Vo. as secur- 
it y for the $25,000, and as well it might lie said as security for 
the $65,000, but the shares were not the shares of the appellants, 
they were the holders thereof as trustees for the respondent*. 
In short it may well be said upon the facts that the balance 
of the purchase money coming from the respondents to the ap
pellants, ».#., the $65,000 was a loan made by the appellants to 
the respondents, extraneous to and apart from the sale tran* 
action altogether, when it is properly viewed. This sum of $65.- 
000 was to be retained as working capital by the respondents but 
it was nevertheless money of the appellants, being admittedly a 
portion of the sale price of the property sold, and the agreement 
was that its repayment was to lie secured by the respondents to 
the appellants by the execution of a mortgage upon the pro
perty sold. When matters were at this stage and when tin* 
appellants were pressing for the mortgage—then it was that the 
respondents pointed out that the giving of a mortgage would 
destroy the commercial credit of the respondents. After some 
negotiations it was then agreed upon that a contract should be 
entered into whereby the shares above referred to would In- 
taken over by the respondents at $85,000 within 4 years. Th 
contract was in the following terms:—

“This Agreement made and entered into this 24th day of 
April, in the year of our Lord 1914, by and between Albert Me- 
Killop of the City of Vancouver in the Province of British 
Columbia, Lumber Merchant, hereinafter called the party t 
First Part, and Campbell River Lumber Co., Ltd., a company 
duly incorporated under the Joint Stock Companies Act of the 
Province of British Columbia, and with its head office at Whitt- 
Rock in the said Province.

Whereas the said Albert McKillop is the owner of 800 shares 
of the capital stock of the North American Lumber Vo. a cor
poration duly incorporated under the laws of the State of 
Maine and with its head office at the City of Portland in tla- 
said state of Maine, of the par value of $100 per share, and tla- 
said Albert McKillop has agreed to sell the same to the party of 
the second part, and the said party of the second part pursuant 
to a resolution of the directors thereof has agreed to purchase 
the same.

Now this indenture witnesseth that the said Alls'rt McKillop 
for and in consideration of the sum of one dollar of lawful 
money of Canada to him paid this day by the party of the sec
ond part (the receipt whereof is hereby acknowledged agrees
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to sell to the party of the second part the eight hundred shares 
of the capital stock of the said North American Lumber Co. 
anil the said party of the second part agrees to purchase the 
same and to pay therefor the sum of eighty-five thousand ($85.- 
000) dollars within four years from the date of this indenture 
with interest thereon from this date until paid at the rate of 
6V' P('r annum, payable half yearly, all payments to be made 
to the Royal Bank of CV.iada, East End, to the credit of the sait! 
Albert McKillop, and upon completion of the said payments of 

and interest as aforesaid the said Albert McKillop 
agrees to transfer the said stock to the said party of the second 
part.

And it is further agreed between the parties hereto that the 
said party of the second part shall not .sell, mortgage or dispose 
in any way of their lumber mill and premises at White Rock, 
B.C., until the said $85,000 and interest shall have been fully 
paid without the consent in writing of the said Albert McKillop 
thereto.

In testimony whereof the parties hereto have hereunto set 
their hands and seals the day and year first above written.

Signed, sealed and delivered in the presence of N. A. Mc
Kinnon.

Albert McKillop (seal), Campbell River Lumber Co., Ltd.
N. W. Hunter, president.
P. (1. Fox, vice-president.”
Whilst the appellants had taken the shares from Rounds in 

the carrying out of the sale, unquestionably the appellants held 
the shares as trustees for the respondents and were not the bene
ficial owners of the shares, and had the shares become of great 
value and in excess of the amount due by the respondents to the 
appellants, that excess would undoubtedly have been monies 
payable by the appellants to the respondents, that is if same 
were realised upon. The shares were always held and only held 
ax a security; then it was that the above contract was made. 
What the appellants were entitled to was a mortgage upon the 
property, and if the mortgage had been given would not the 
consideration therefor, namely, the $65.000, have been due and 
payable at the end of the four years? (as that was to be the 
term thereof, the $65,000 in the meantime forming the required 
working capital).

The evidence conclusively establishes that the $65,000 was an 
admitted amount due by the respondents to the appellants, it is 
part of the purchase-price ami without it being paid the appel
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B.C. lants will have had taken from them the property sold with" i 
A receiving the full purchase price.

— Now if the contract above set forth had not been ultra 
McKinnon (lf the corporation, i.f., in excess of the corporate powers . : the 
Campheli respondents, all might have been well, but it was so determined 

Rives in an action brought to enforce the contract, therefore in the
Lvmhkr Co. remdf it is as if the contract had never been made, and a> th 

M*r dm is id. contract was made in the year VI14 the term of credit tin nmr 
c.j.a. years—having elapsed, it follows that the amount is «lue ni 

payable by the respondents to the appellants.
With great respect, 1 cannot follow or agree with the \ ■■ \ >.f 

the trial Judge that the ease1 is one (if a partial failure of con
sideration and that there can be no relief accorded. Tin Nile 
transaction was finally concluded. The $61,000 sued for is 
money payable by the respondents to the appellants, by i. im.ii 
of an extraneous transaction. The procedure adopted to admit 
of the working capital being available to the respondents docs 
not sweep the $6.1.000 into the sale transaction; it stands out 
separate and distinct therefrom. To visualise it dearly tin* 
$61.000 was paid in cash by the respondents to the appellant*, 
thereby fully completing payment of the total purchase price 
going to the appellants, and the appellants advanced the $61.. 
000 to the respondents, the respondents to use the same as work 
ing capital, but not in a venture in which the appellants were 
in any way concerned, and what the appellants were to receive 
was a mortgage upon the property sold which would have been 
a sound security. This was changed to the contract providing 
for the purchase of the shires held later to be an illegal con
tract and valueless. The amazing contention though is. and I 
say this with the greatest respect to all contrary opinion, that 
because of the invalidity of the contract, the debt is paid. This 
certainly is a most surprising result if it can lie said to In- the 
result in law. Rather should it lie said that it merely leaves 
the parties where they were originally and that was that the 
respondents had $61,000 of the appellants, which they were to 
secure by a mortgage on the property sold, the mortgage to lie 
payable in four year*, and at its maturity of course it would 
have been payable, and such a mortgage would have been a 
valid mortgage.

The submission is—upon the part of the respondents that 
the invalid contract constitutes payment of the debt if not in 
terms that is the effect of the contention. Any such contention 
affronts one, and cannot, in my opinion, be given effect to. as 
it would be subversive of all fair dealing, and certainly is un- 
supportable by any authority that 1 am conversant with, and it
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indeed would In* surprising if any authority could he cited to 
*ii|>|>nrt any such astounding proposition. The commercial 
position of the respondents was one of financial embarrassment 
in carrying on. and money was wanted to tide the respondents 
over; a mill had been built ami timber land was dewired. The 
course adopted cannot lie said to be one that ean lie approved 
Iml yet there is no issue of fraud raised or any finding of that 
nailire, or such a state of facts as really calls for or entitles the 
Court to refuse relief in the action. The scheme worked out. 
as the respondents upon their own evidence show, was to pur
chase the property through a sale being first made to Rounds 
fur #230,000, #1(15.000 of the #230,000 to lie the purchase price 
to go to the appellants—ami the shares above referred to were at 
llmt time, the shares of Rounds and he would not carry out the 
transaction unless they were taken into consideration as part 
of the purchase price. Hut the appellants were not willing to 
take the shares as part payment, hut were willing to take a 
mortgage upon the property sold for the balance of the pur 
chase price, namely, #65,000, the shares, in the meantime, were 
to he held in the name of one of the appellants, in the name of 
McKillop. The shares were originally held in the name of Mrs. 
Rounds, and were said to be of the value of #80,000 and in the 
sale the shares were treatcd as of that value to Ik? held hy Me 
Killop for the respondents. 1'nless the shares were taken as 
part of the purchase price the transaction could not go through, 
and the respondents agreed to this, and if so taken. Rounds 
would finance the transaction, and this was all at the instance 
of the res|Kitidents. In the course of the transaction, the res
pondents said that as to the shares they would guarantee their 
value or take them off the hands of the appellants at the guar
anteed value; in fact it was so agreed. In the carrying out of 
the matter, the appellants paid to the respondents the #(>5.(H)0 
which is the amount sued for in this action. Une cogent matter 
of evidence, to show that the appellants were to be secured in 
the repayment of the $65,000 by the respondents to them, is the 
clause in the contract alsive set forth, which provides that the 
respondents would not sell, mortgage or dispose of the lumber 
mill or premises until the #85,000 and interest should Ik* fully 
paid, unless consented to in writing by McKillop. The $65,000 
was used by the respondents to pay indebtedness of the corpora
tion.

It is to l>e observed that the trial Judge accepted the evidence 
of McKillop, one of the appellants, as being credible evidence 
and proceeded wholly upon a point of law in dismissing the 
action. Further, the tri«l Judge held that:—
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“The payment of the $65,000 to the company was never in
tended by anyone to be a commission for a sale to Mr. Rounds, 
but was the company’s scheme to get some working capital out 
of Rounds. The defendant company is unable to carry out a 
portion of its agreement and it seems perfectly clear that there 
has only been a partial failure of consideration and the usual 
principle of law must apply.”

Later on in his reasons for judgment the trial Judge said:—
“There being only one agreement, a partial failure of the 

considération does not enable the plaintiffs to recover back a 
portion of what he parted with.”

That which the plaintiffs, the appellants, parted with as re
ferred to by the Judge is the amount sued for in the ai t ion. 
namely, the $65,000.

The corporation, the respondents, would appear to have lieen 
in financial difficulty after the happenings here set forth and 
made an assignment, but has apparently relieved itself of this 
situation and is again a going concern, so that nothing require* 
attention upon this score as to whether there can be liability 
imposed. That there is the requirement to repay monies ad
vanced and used to pay indebtedness of the corporation, can
not ,in my opinion upon the facta of the present ease, he gain
said—and I would refer to Brice on Ultra Vires, 3rd ed. i 18931, 
pp. 641 to 650, para. 259a, at p. 650, reads as follows: —

259a. “But a corporation is liable in respect of an ultra vira 
engagement only to the extent of the benefits it may have re
ceived therefrom.”

Here there can l>e no question and it is not contested that the 
$65,000 went to the benefit of the corporation.

See Re Cork & Youghal R. Co. (1869), L.R. 4 Ch. 748, 39 L,l. 
(Ch.) 277, 18 W.R. 26; Re Exmouth Docks Co. (1873), L.R. 
17 Eq. 181, 43 L.J. (Ch.) 110, 22 W.R. 104; Cunliffe, Brooks à 
Co. v. Blackburn and District Benefit Bldg. Soc. (1882 . 22 t'h. 
D. 61; (1884), 9 App. Cas. 857, 54 L.J. (Ch.) 376. 33 W.R. 
309; Wcnlock v. River Dee Co. (1887), 19 (j.B.I). 155, 56 LJ. 
(Q.B.) 589, 35 W.R. 822; Re German Mining Co.: e.r i*irt< 
Chippendale (1854), 4 DcG. M. & G. 19, 43 E.R. 415. 22 L.J. 
(Ch.) 926, 2 W.R. 543; Bank of Australasia v. Breillat [ 1647', 
6 Moo. P.C. 152, 13 E.R. 642, Sinclair v. Brougham. M4j 
A.C. 398, 83 L.J. (Ch.) 465; and see Royal Bank v. BJ\ 
Accident & Employers* Liability Ins. Co. (1917). 35 D.L.R. 
650, 24 B.C.R. 197.

I see no difficulty whatever in according the reV'ef claimed in 
this action; the $65,000 is an amount due by the respondents 
to the appellants, and no injury is imposed upon the corporation



67 D.L.R.] Dominion Law Reports. 535

in any way. The monies were used to pay the indebtedness of 
the company, this is admitted upon the evidence. The monies 
went to the credit of the corporation upon their own showing, 
being paid into the Hank of Montreal to the credit of the 
corporation and paid out in the discharge of indebtedness of the 
corporation. Upon this state of admitted facts, how is it pos
sible t > hold otherwise than that it is a liability that must be 
discharged. The law is perfectly clear upon the point, it is idle 
to attempt to evade payment by setting up that the contract was 
ultra vires. That merely leaves the position as it was originally, 
and that was the advanee by way of loan by the appellants to 
the respondents of $65,000 which must be repaid. The action, 
in my opinion, was well founded. The judgment of the Court 
below was wrong, and judgment should be entered for the appel
lants for the amount claimed. The appeal to be allowed.

Eberts» J.A., would allow the appeal.
Appeal allowed.

MVXDAY v. TRI MBLEY AND IM PERI IL ELEVATOR at 
LI MBER OO.

Naskatchctcan King's Bench, MacDonald, J. June 21, IU22. 
Parties (SIIB—119)— Holder of mechanics' lien—Action to cancel

AGREEMENT FOR HALE OF LAND—LIENHOLDER AH PARTY DEFENDANT
•—Settlement of action—Payment of lien—Riuiit of lien
holder TO COSTS OF ACTION.

The holder of u mechanics' lien registered against property, who 
Is made a party defendant to an action for the cancellation of an 
agreement for the sale of the property Is a defendant within the 
moaning of the rules, and where the action x - discontinued before 
the lien Is discharged, the holder of the lien, upon giving a dis
charge of the Hen, Is protected under Rule 237 (Sask.) as to his 
costs of the action.

Appeal by defendant (holder of a mechanics’ lien) from an 
order of the Master in (’hambers allowing an application by the 
plaintiff to set aside the taxation of a bill of costs of the appel
lant. Reversed.

7. IV. (Jarman, for appellant. Imperial Elevator & Lumber
Co.

IV. I{. Kinsman, for respondent.
MacDonald, J.:—The facts are that the plaintiff commenced 

an action for the cancellation of an agreement for the sale of 
land lietween himself and the defendant Truinbley. The Im
perial Klevator & Lumber Co., Ltd., held a registered mechanics’ 
lien against the property in question, and so it was added as a 
party defendant. The plaintiff and the defendant Truinbley 
arrived at some settlement of the action, a term of which was 
that the defendant Truinbley should secure a discharge of the 
Imperial Elevator & Lumber Co., Ltd.'s lien. Thereupon the

Sask.

K.B.
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plaintiff discontinued the action against both defendants. Suh. 
sequently the defendant Trombley paid off and obtained . ,li«. 
charge of the mechanics' lien in question. The Imperial Kl. , , 
tor & Lumber Co., Ltd., under K. 237 of the Rules of i .out 
brought in its hill of costs to lie taxed, and same was taxed In 
the taxing officer. The taxation was however set aside by the 
Master in Chambers, and from the order so setting it aside th« 
present appeal is brought.

Two eontentions are raised on liehalf of the plaintiff. First, 
that the Imperial Elevator & Lumber Co., Ltd., which w;i> mail, 
a party because it held a mechanics' lien registered again • tli< 
property in question, is not a “defendant " w ithin the im ,ining 
of the rules. The contrary was, however, decided in 11 oil ami 
('amuUi Mortgage Co., /./#/., v. Dulmadyt, | 19211 2 W.W.II.
The second point raised is that as the mechanics' lien in question 
was paid off and discharged, the defendant the Imperial Fleu 
tor & Lumber Co., Ltd., is not entitled to its costs. The .Master 
in Chambers came to the conclusion from the material I d- d In- 
fore him that the company had discharged its lien prim to the 
discontinuance hy the plaintiff, and held that the comp,un 
should have made provision for its costs of the action it tin- 
time of giving the said discharge. Both parties however a-jr- 
that the Master in ('handlers was under a misapprehension a> ’ 
the facts, and the fact is that the action was discontinued I»-Im» 
the lien was discharged at all. The Imperial Elevator \ Lumber 
Co., Ltd., at the time of giving the discharge of the ine,-li,mn-s' 
lien, was fully protected as to its costs hy the provisions of II 
237, which provides as follows: —

“Any defendant may enter judgment for the costs of 'n- 
action, if it is wholly discontinued against him, or for tin- eowh 
occasioned by the matter withdrawn, if the action lie not wholly 
discontinued, in case such respective costs are not paid within 
four days after taxation.”

T can see no reason why the appellant herein is not entitled 
to the benefit of said rule. The appeal is therefore allowed, but 
by consent of the parties there will lie no order as to cost*.

A pi»<il allow <L

WOI.FK w. H.H. “CLKABPOOI*."
Exchequer Court of Canada. Quebec Admiralty Üittriet. Uai'l<'nuêâ, 

H I,J.A October fl. I»i0.
Covers (|llâ—196) — Ext iimjvkk Cover — Jvbihmciio* rmosui 

Covers or Aomikai.ty Act. 1890. (Imp.) hi. 27 A miku.iv 
Act, 1891 (Doe.) VH. 29—Rimir to km>:wi \i\ v no* h»«
ISBKAt'll O» I ONTHAt I.
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The Exchequer Court derives Its admiralty jurisdiction from the Can.
Colonial Courts ol Admiralty Act 1890. (53-54 Vlct. ch. 27, Ini- -----
perlai), and the Admiralty Act 1891 (54-55 Vlct. ch. 29, Canada) Ex. Ct.
and these statutes give It no Jurisdiction to entertain an action -----
in rem. on a claim for breach of a stevedore's contract, between Woi.kk 
them and the owners of the vessel. r.

8.8.
Action in rem by stevedores, to recover damages for breach “Clkar-

of their contract to load the ship defendant. Dismissed for pooi-M 
want of jurindict ion. MaTîwî,»ii.

A. ('honinard, for plaintiffs. u.i t.A.
Lucien Heiiurif/ard, for tlefemlant.
The facts and circumstanves of the case are set out in the rea

sons for judgment.
M.vn.L’NNAN, D.L.J.A.This is an action in trm on a claim 

by the plaintiffs for breach of a stevedore's contract between 
them and the owners of the S.S. “('learpnol" the plaintiffs 
alleging that the captain of this ship, on its arrival in the port 
of Montreal, on or about duly 13, 1920, refused to allow them 
to load the vessel in accordance with their contract, whereupon 
they arrested the ship on a claim for #1,700 damages arising 
out of the breach of said contract. The ship has been released 
upon a bond ami the defendant now moves for the dismissal 
of the action and all proceedings had therein upon the ground 
that this Court has no jurisdiction in an action of this kind.

The Exchequer Court derive* its admiralty jurisdiction from 
two statutes, the Colonial Courts of Admiralty Act, 1890 (53- 
54 Viet., ch. 27, Imperial), and the Admiralty Aet, 1891 (54- 
m Viet., ch. 29, Canada.) From these statutes it is clear that 
the jurisdiction of the Exchequer Court, as a Court of Admiral
ty. is no greater than the admiralty jurisdiction of the High 
Court in England. The expression “admiralty jurisdiction of 
the High Court" dots not include any jurisdiction which could 
not have been exercised by the Admiralty Court before its in
corporation into the High Court or may be conferred by statute 
giving new admiralty jurisdiction; How McLachlan «I Co. v. 
Th, skip Camoinn, 11909j A.C. 597, 79 LJ. (1».C.) 17.

The Admiralty Court has never exercised a general jurisdic
tion over claims for damages. Its jurisdiction was originally 
conlined within well defined limits which have been extended 
by the Admiralty Court Act, 1840 ch. 65, (Imp.) and the Ad
miralty Court Act, 1861 ch. 10, (Imp.) Under sec. 4 of the latter 
Act the Admiralty Court was given jurisdiction over any claim 
for the building, equipping or repairing of any ship if, at the 
time of the institution of the cause, the ship or the proceeds 
thereof are under irrest of the Court, but no provision was made
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Can. in the statute giving jurisdiction to the Court to enforce a claim
Ex. Ct. for damages for breach of a building contract, whether there 

was an arrest or not, and the Privy Council held in the Cam-
Wolfe

s!s.
own case, that the Court did not have jurisdiction in such a 
claim. By the Admiralty Court Act, 1840, the Admiralty Court 
was given jurisdiction to take cognizance of all claims and 
causes of action of any person in respect of any mortgage of

Marleiman,
D.L.J.A.

any ship, whenever such ship was under arrest by process 
issued from the Court of Admiralty or the proceeds of any 
ship having been so arrested have been brought into and are 
in the registry of the Court, and by the Act of 1861 tlm Court 
was given jurisdiction over any claim in raspect, of any mort
gage duly registered according to the provisions of the Mer
chant Shipping Act, 1911, ch. 41, whether the ship or the pro
ceeds thereof were under arrest of said Court or not. The 
Comosun case was an action on a mortgage in favour of the 
builders roistered under the provisions of the Merchant Ship
ping Act, and it was held in that case that the Admiralty Court 
had no jurisdiction to enforce a claim for damages by the 
owners for breach of the contract for building the ship either 
as a counterclaim or as a set-off against the amount due under 
the mortgage whether the claim was against the ship or against 
the builders.

By the Merchant Shipping (Stevedores and Trimmers) Act, 
1911, ch. 41, claims for work done in respect of stowing and 
discharging on board or from any ship, the owners of which do 
not reside in the United Kingdom may be enforced as claims 
for necessaries in all Courts having Admiralty jurisdiction. 
This statute contains no provision for the enforcing of a claim 
founded on a breach of a contract in respect of stowing or dis
charging.

The plaintiffs’ claim is clearly one for breach of a contract 
in respect of stowing and the principles which were applied hv 
the Privy Council in the Comown cast* on a claim for breach 
of contract for the building of a ship arc applicable, in my 
opinion, to a claim for breach of a stevedore’s contract.

In Cook v. 88. “Maruiuence” (189-8), 6 Can. F.x. 193. Me- 
Coll, C.J., in the B.C. Admiralty District of this Court, in an 
action for an alleged breach of contract to carry plaintiff from 
Liverpool to St. Michaels and thence to the Yukon gold fields, 
where proceedings were taken against the ship and a warrant 
of arrest was obtained, held that, even if the breach alleged 
were established, the plaintiff was not entitled to a lien on 
the ship and the action was dismissed.
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In the ease of The Montrosa, [1917 j P. 1, 8(1 L.J. (Adm.) 
33, an action in rent for breach cf a charter party originally 
brought in the City of London Court under the provisions of 
the County Courts Admiralty Jurisdiction Amendment Act, 
1869, and transferred to the High Court by the order of the 
latter, Sir Samuel Evans said at p. 6:—

“This Court could not have entertained the action if it had 
been originally brought in this Court, because it has not 
been entrusted with powers like those conferred on county 
courts by the Act of 1869 already referred to. Why that is so 
I do not know. Those interested in shipping have urged the 
extension of the powers of this Court to enable it to decide 
causes arising out of agreements made in relation to the use 
or hire of a ship, and also in relation to the sale and purchase 
of ships. It seems to me to be fitting that this should be done; 
but that is a matter for the Legislature. But if the City of 
London Court had jurisdiction to entertain the action, this 
Court by transferring the action to itself obtained jurisdiction 
to hear and determine it, notwithstanding that it could not 
have been instituted here originally.”

I have examined the cases cited at the hearing and many 
others, but I have been unable to discover any case in which 
it was held that the Admiralty Court has jurisdiction to en
force a claim for the alleged breach of a contract between a 
stevedore and the owner of the ship. The owner is not a party 
to this action and, in my opinion, this Court has no jurisdic
tion to hear a claim of this kind whether against the ship or 
against the owner and the matter should be left to be settled 
in a Court having jurisdiction to entertain the claim.

For these reasons the plaintiffs’ action must be dismissed with 
costs.

Judgment accordingly.

DOMINION BANK v. DOODY.
X'etv Brunswick Supreme Court, Appeal Division, Uazen, C.J., White and 

Grimmer, JJ. February $4, 192$.
New trial ($ II—5)—Errors of Court—Case called out of turn and

TRIED AGAINST PROTEST—CASE SET DOWN FOB TRIAL BY JURY TRIED
by Judge without jury—Discretion of trial Judge to refuse
TO POSTPONE TRIAL.

It is entirely for the trial Judge to decide the merits of an applica
tion to postpone a trial, and it is discretionary with him to postpone it 
or refuse to do so.

It is ground for n new trial that a case is called on out of its turn 
on the docket and tried against the protest of one of the parties.

N.B.

App. Div.
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Grimmer, J.

When* an order for direction# lia# Axed the mode of trial bv :i ' 14e 
and jury ami such order has not been rescinded, it is not with rj„. 
power of the trial Judge to order the case to Ik* tried and to ? . it 
without a jury.

IFairweather v. Foster (191H), 42 D.L.R. 723, 4<i N.B.R. 1 . ai, 
plied.]

Appeal by defendant from verdict entered for plaintiff under 
an order of (’handler, J., at York Nisi I'rius Sittings. New ,| 
ordered.

H\ V. Jones, K.C., for appellant.
W. //. Harrison, for respondent.
The judgment of the Court was delivered by
Grimmer, J.:—This is an appeal from a judgment « i. i 

by order of (’handler, J., at the York Circuit in September h>t.
The grounds are that a postponement of the trial should Live 

lieen allowed: that there was no power or jurisdiction in the 
Court to try the ease without a jury, and that there vus mi 
power or jurisdiction to try the cause out of its turn.

In my opinion it was discretionary with the trial .In jr t> 
postpone or to refuse to postpone the trial, on the appl 'ition 
to put it off. upon the ground of the absence of 1 necessary ami 
material witness, it being for him entirely tr decide the merits 
of the application upon the evidence before him, and that dis 
cretion under the circumstances in this case should not he inter
fered with.

As to the second ground it ap|>ears that a summons for direr, 
tions in the case was taken out in the usual way by me solicitor 
of the plaintiff, in which the mode of trial was stated to he hy 
“Judge and common jury,” and in due course an order was 
made by the Chief Justice of the King’s Bench Division, after 
hearing the solicitors on both sides of the case, by which it was 
directed that the mode of trial was to be “with Judge and com 
mon jury, special jury on notice by plaintiff with notice of trial, 
or by defendant within four days.” Thus it seems the applica
tion for the trial by jury was made by the plaintiff's solicitor, 
was apparently acquiesced in by the solicitor for the defendant, 
and the order was finally made as above. It is alleged in the 
factum of the appellant, and not denied in the respondent's 
factum, though the record is silent in this respect, that upon tin- 
opening of the Court at which the ease was tried, counsel for tin1 
defendant finding the case was entered upon the non jury 
docket, objected to the entry. The trial Judge, however, upon 
the docket being called, and no jury cases being ready for trial, 
upon the motion of counsel for the plaintiff proceeded to hear 
this matter as a non-jury case, and gave judgment therein in the
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absence of the defendant, for the amount of the plaintiff’s 
claim.

The order for directions having fixed the mode of trial hv a 
Judge and jury, and that order never having been rescinded, 
under the decision of this Court in Fairweather v. Foster (1918), 
42 D.L.R. 7211, 46 N.B.R. 46, it clearly was not within the power 
of the trial Judge to order the case to he tried, and to try it 
without a jury.

That case was the reverse of the present, an order having been 
made by a Judge for trial without a jury. The trial Judge 
directed the jury to be empanelled and so tried the case. It 
was held on appeal it was unreasonable to suppose that R. 5 of 
0. .‘16 of the Judicature Act, which provides a method of obtain
ing a jury and the provisions of which were relied upon by 
the plaintiff in this ease, for proceeding to trial without a jury 
(notwithstanding he took out the order for trial by Judge and 
jury, and obtained a change of venue from Victoria County to 
York County, on the ground that an indifferent jury could not 
he obtained in the former county) was intended to authorise 
any party to entirely disregard or ignore the order of a Judge 
directing trial without a jury, while the same remains unre
scinded and in force.

The reasoning in that case applied to the facts in this case, 
is conclusive in establishing that the trial Judge was in error 
in proceeding to hear the matter without a jury, the order for 
trial by jury being still in force, and there must be a new trial. 
1 further wfish to say that in my opinion it was the duty of the 
plaintiff’s solicitor who had taken out the summons, and after
wards obtained the order for directions, to have followed the 
order in giving notice of trial, and also to have notified the 
sheriff to summon a jury to hear the cause and the defendant 
would Ik* right in expecting to have or find this done, nor can 
he now he prejudiced through the plaintiff’s neglect, so long 
as the Judge’s order for trial by jury stands unrescinded and 
in force.

As to the third point it has already been disposed of by a 
judgment of this Court in the case of Milligan v. Crocket (1903), 
36 N.B.R. 351, the head note there being:—

“It is a ground for a new trial that a case is called on out 
of its turn on the docket and tried against the protest of the one 
of the parties.’*

It appears that case was entered fourth on the trial docket of 
jury cases at the St. John Circuit in June, 1903. Two or three 
cases preceding this were called and for some reason were not 
ready for trial and were not disposed of, yet when the case wras
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failed the jury was empanelled in the absence of the defendant, 
his attorney or counsel, and the ease was tried against the protest 
of the defendant’s counsel. The Court held that the rub- \\> 
clear that until previous eases had l>een disposed of either h. 
trial or by l>eing called and struck off the docket a ease lower 
down could not be tried against the wish of the other party, ami 
if it is so tried that is a ground for a new trial. The rule was 
made absolute for a new trial in that ease.

The facts of this case are that the ease was entered upon the 
non-jury docket, to which counsel for the defendant objei-tnl 
on the ground that it should have been upon the jury docket. 
However, upon the docket being taken up and called over it wa> 
found that there were no jury eases ready for trial, and although 
no disposition was made of any of them, when this case was 
reached on the non-jury docket it was tried and judgment given 
in the absence of the defendant who was not present or repre
sented at the time of the trial and had no opportunity of making 
any further objection or taking any part therein.

It seems therefore very clear that under the authority of that 
case there must also be a new’ trial.

In view, however, of what I 1 relieve to Ire the merits of the 
case, and the whole subject matter, I think the order for a new 
trial should go without costs.

Order for new trial without costs.
Judgment accordingly.

LA ISANQVK d’llOCHKLAGA v. GIROVX AND GIRO! X.
Montreal Court of Review, Archibald, A.CJ., Demers and Hackrtt, JJ.

May 14, 1991.
Execution ($ II—25)—Seizure under—Immovable—Gift inter vivos— 

Special clause in deed—Construction—Mortgage—<>m>~rnox 
to annul—Quebec practice.

The plaintiff seized certain immovables under a judgment of 
January 30, 1918, for $22,700.

The defendant made an opposition to annul the seizure, his 
principal ground being that he acquired the property by gilt intn- 
vivos dated March 10, 1910, made to him by L. Galipault, his 
father-in-law, containing a declaration that the property was 
given him by way of ailment and should be unseizable against the 
donee.

The plaintiff contested this opposition and set up, against the 
clause in the deed of gift invoked by the opposant, another clause 
in the same deed couched in the following terms :—‘ But this 
exemption from seizure shall not prevent the donee from selling 
and hypothecating the said emplacement or from disposing of it 
as he may see fit.” On April 12, 1916, the defendant gave to the 
plaintiff a hypothec on the property in question, and on other 
property as well to secure advances made on notes of a total 
value of $119,454.43. The plaintiff claims the right to have the 
property sold in realisation of its hypothec. However, it filed :t 
retraxit reducing defendant's claim to $20,500, in order to limit 
its seizure to the notes covered by the hypothec.
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The opposant met this defence with the allegation that he signed Que.
the hypothec in error, being unaware at the time that the property ------
seized was amongst those covered by the hypothec, and he persists in Ct. of Rev.
the pretention that, notwithstanding the plaintiff's hypothec, the seizure ------
was none the less illegal. La Banque

The Superior Court, Allan!, J., dismissed the opposition on October d'Hociik- 
7, 1919. This judgment is confirmed in review. i.aoa

Appeal from the judgment of Allard. J. Affirmed. Gnt.ii x
(it off non, Geoffrion & Prud'homme, for plaintiff. AN"
Gauthier d' Beauregard, for opposant. Oiboix.
J. /,. Perron, K.C., counsel. Archibald,

,, t m. .. • i A.C.J.
Archibald, Acting C.J. :—The appellant cites several eases 

which have been decided in our Court and I may observe that 
the circumstances of each one of these cases is very fairly set 
up in the factum of the respondent.

With regard to the effect of the clause of insaisissabilité has 
a ground for preventing the sale of the property upon the plain
tiff's judgment. This insaisissabilité depends entirely not upon 
any question of law, but upon the general principle that a man 
who gives a property, may give it subject to such conditions 
as he thinks fit. It is then an insaisissabilité which depends en
tirely upon the will of a donor. That being the case, it is neces
sary only to interpret the expression of a donor’s will as con
tained in his deed. At first, I should remark that the clause 
contains no suggestion that the gift had in view an alimentary 
pension for the donee, and then it is expressed :—

‘ This insaisissabilité shall not prevent the donee from selling 
or of hypothecating the said property, or of disposing of it in 
any way profitable to him.”

This clause must be interpreted as a whole. It is plain that 
it would not prevent the donee from selling the property to his 
creditors in payment of his debts. It would not prevent him 
from hypothecating it to his creditors for the payment of his 
debts, even if that hypothec should contain explicitly, as I think 
by law it always does contain implicitly the promise that in the 
event of the debt not being paid, the property may be sold in 
satisfaction of the hypothec.

It strikes me that this idea of a latent hypothec which appears 
in one or two of the authorities is more or less fantastic. I do 
not know at all upon what principle of law such a thing could 
be founded.

In this instance, the donee had the right to sell. Supposing 
he did sell what W’ould prevent the donor from taking his hypo
thecary action. It is clear that the vendee could have no defence 
to make. That consideration disposes of the fantaisie of a 
latent hypothec. But some meaning must be given to the clause
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by which it is provided that the property shall lie insaisissable. 
It seems to me exceedingly easy. It is insaisissable unless the 
donee consents either directly or indirectly to waive his right. 
Rut a donee who holds an insaisissable property and who has 
the right to mortgage it or sell it or dispose of it as he like thus 
waives the insaisissable character when he mortgages the pro
perty or expressly consents to allow the property to he sold in 
payment cf his debts. I have no doubt that the Judge in the 
Court below was right in interpreting this clause as he <iiil in 
his judgment.

With regard to the question of the illegality of the seizure 
because it was made for more than the amount which was si-••■tired 
by the hypothec, our jurisprudence leaves very little to he said 
in favour of the contention of the appellant with regard to that.

With regard to the costs of the opposition, 1 think the opposant 
would have had his right to costs, if he had withdrawn his opposi
tion when the retraxit was tiled. But too opposant had not made 
as one of the grounds of his opposition the fact that the judgment 
was more than covered by the hypothec so that if opposant de
sired to have raised that ground he would have subsequently 
been obliged to move to amend his opposition. It results then 
that opposant suffered no costs by reason of the inclusion in the 
seizure of the $2,000 additional nor was the amount of costs 
which were adjudged against him greater by $1 than they would 
have been if the seizure had been issued at the beginning for 
only $20,500.

With regard to the question of the illegality of the mortgage 
under the Banking Act 1913 (Can.), ch. 9, it seems to me that 
the appellant misapprehended. A bank has a full right to take 
a mortgage for further security of a claim which it has against 
a debtor. It has not the right to loan money upon a mortgage 
and if it did, the mortgage would be null and void. A hank 
which is accommodating a client may have a considerable amount 
advanced and that client may demand further advances. Surely 
when the bank takes hypothecary securities for the advances 
already made and subsequently makes further business advances 
upon securities which the bank can take, which perhaps it might 
not have been willing to do if the old indebtedness had not been 
further secured, cannot he said to make the new advances upon 
the hypothecary security given for the old. If that were the 
case it would be a very embarrassing thing in banking business.

On the whole, as far as I am able to judge, w ithout seeing the 
record, 1 would come to the conclusion that the judgment ought 
to be maintained.

Hackett, J. :—The sum of $20,500 was and is secured by the
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mortgage given in this cause. The balance of the claim of 
$22,500 was not covered by the mortgage which defendant- 
op posant had given to plaint iff. and plaintiff had the right to 
make the retraxit he had in the record in this cause. Ilis right 
is not disputed and no exception is taken, to wit, in the opposi
tion filed of record in this cause.

It is true defendant-opposant attempted to have the retraxit 
rejected from the record. Defendant-opposant claims that he 
was in error when he signed the mortgage in question and that 
lie did not intend to hypothecate the property at issue in this 
cause. His own evidence is flatly contradicted by Guimont who 
negotiated the mortgage for the bank. The letter which he 
produces, signed by defendant-opposant of date March 21. to
gether with the fact that a man having the business defendant- 
opposant was carrying on shew that he was not likely to sign 
notes and mortgages of that amount without reading them or 
having them read and knowing and understanding their purport 
and contents.

1 am of the opinion from the evidence adduced that defendant 
was perfectly cognisant of the matter at the time and there was 
no error on his part at the time he signed the mortgage in ques
tion.

Can the defendant-opposant avail himself in this action of 
the clause of insaisissabilité in the donation referred to. Articles 
1016 and 2058 C.C.

Thus we have the statement, what a hypothec means and how 
it ranks and the law states clearly that the property can be sold 
for the hypothec. By his donation deed, defendant-opposant 
was given the right to sell and mortgage the property in question. 
He mortgaged the same. He had full right so to do, by the 
douai ion deed through which he became proprietor, and the 
third paragraph of art. 599 C. P., cannot avail him nor has it 
any application in this cause.

Defendant-opposant claims that this property was deeded to 
« titre d’aliment. There is no preference in the deed of donation 
to à titre d’aliment but to state that the deed of donation per
mitted him to hypothecate or mortgage. I cannot find the auth
orities quoted by the opposant have any application. Defendant 
was given by the donor the right to mortgage and availing 
himself of that permission he did mortgage the property in 
question, and the law above cited states that the property shall 
he holden for the amount of the mortgage.

Another ground which appears for the first time and is not 
mentioned in the pleadings in this cause is that the hypothec 
per sc was never valid because it was made in contravention 
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of the Rank Aet and that banks are forbidden to loan upon i rt- 
gages. There is absolutely no proof of this; ami in fa ' the 
letters and exhibits and list of notes guaranteed by moi ,ige 
contradict these assertions. From the law and the evident i)IP 
judgment rendered by the Court of the first instance, is in mv 
judgment absolutely right and I am to confirm.

Appeal dismis /

FAUCHER v. KT. LOl'Ifl HOTEL CO.
Supreme Court of Canada. Davies. CJ., Idington, Duff, Anni n.

Brodeur and Mignault, JJ. March 29, J922.
Appeal ($IIA—35)—Jvririuction of Svpkkme Cover of Canada to 

HEAB—ImTERIAH VTOKY .II Ih;MKNT—SlTKKME COVBT A< T H.8.C. 
1906. ce. 139. hec. 2—"Fixai, .tvdcment"—Meaning oi 

There is no appeal to the Supreme Court of Canada fn.ni a 
judgment of the Court of Appeal (Que.) affirming a judgm • ' of 
the Superior Court refusing an interlocutory judgment, then hav
ing been no determination of any substantive right in eonti tv y 
in the action within the meaning of "final judgment" in 2 
clauses (e) and (i) of the Supreme Court Act, R.S.C. in • h. 
139.

Motion by defendant to quash an appeal to the Su pi . me 
Court of Canada, on the ground that the judgment appealed 
from is not a final judgment within the meaning of sc. '' «.f 
the Supreme Court Act R.S.C., 1906, ch. 139. Motion grnntnl.

A. C. Hill, for appellant.
St. Laurent, K.C., and Allcijn Taschereau, K.C., contre
Davies, CJ. and Idington, J. agreed to grant the mot
Drff, J.:—The judgment appealed from in its essen de

termines only that the plaintiff was not entitled to an inter
locutory injunction in the circumstances. There has been no 
determination of any substantive right in whole or in p ut in 
controversy in the action : a condition which is necessary to 
bring the judgment within the definition of “final judgment'’ 
to be found in clauses (e) and (i) of sec. 2 of the Supreme 
Court Act R.S.C. 1906, ch. 139, relied upon by the appellant.

Anglin, J.:—The plaintiff seeks to appeal from the judg
ment of the Court of Appeal affirming a judgment of the Su
perior Court refusing an interlocutory injunction. The defend
ant moves to quash the appeal on the ground, inter aba, «hat 
the judgment appealed from is not a “final judgment,*' with
in the meaning of that term as used in the Supreme Court Act. 
In my opinion, this objection to our jurisdiction is well taken.

All that has been “determined” is that, for certain reasons, 
a case was not made which entitled the plaintiff to the remedy 
of an interlocutory injunction. It is uqged that amongst the
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reasons assigned there is at least one which involves an adverse 
determination of the cause of action itself. Put, as I apprehend 
the practice of the Courts of the Province of Quebec, any rea
sons affecting the merits of the cause of action which may have 
influenced the Court in passing upon this interlocutory applica
tion are open for reconsideration at the trial of the action. 
Notwithstanding that the application for an interlocutory in
junction under Quebec procedure is an independent proceeding 
by way of petition, and, possibly, may be made before and 
without the issue of a writ in the action to which it is inciden
tal, (Allard v. Cloutier (1919), 29 Que. K.B. 565), the dis
position of it, in my opinion, cannot be said to involve a “de
termination” of any “substantive right” of the plaintiff, with
in the definition of “final judgment” in clause (e) of sec. 2 
of the Supreme Court Act.

lîitoDEVR, J. The respondent, La Compagnie du St. Louis 
moves to quash the appeal for lack of jurisdiction.

The judgment a quo was rendered on a petition for an in
terlocutory injunction. The first order was issued on March 
26, 1921 by Malouin, J. but this order was declared null and 
of no effect on an exception to the form by Lemieux, C.J. on 
April 4, 1921, (23 Que. P.R. 100) because the execution of the 
order was not accompanied or followed by a writ of summons.

The Honourable Chief Justice based his decision on the judg
ment of the Court of King’s Bench in the case of All-ard v. 
Cloutier, supra. In this case of Allard v. Cloutier, the Court 
of Appeal, in order to put an end to differences of opinion 
which had manifested themselves on the question of the pro
cedure to be followed on injunctions asked for at the same 
time as the issuance of the writ of summons, had declared that 
a petition for an interlocutory injunction might be presented 
before the writ was issued and that, if the Judge refused to 
grant it at that time, an appeal might be taken from his decision 
before the writ was issued.

The appellants, Mr. St. Laurent tells us however, endeav
oured to observe the rules laid down by the Court of Appeal. 
They gave notice, on April 19, 1921, that a petition for an in
terlocutory order of injunction would be presented to a Judge 
of the Superior Court. Letellier, J. after hearing the parties, 
dismissed the petition on April 26, 1921. An appeal was taken 
from this last decision to the Court of King’s Bench, which 
confirmed the decision of Letellier, J. and this judgment of 
the Court of King’s Bench is now brought before this Court.

Can.

8.C.

Fauciikb
v.

St. Lovis 
Hotel Co.

Brodeur. J.
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MUrnault, J.

We have to decide if we have jurisdiction to hear this ease.
It is a question, as can be seen, of a petition for an interlocu

tory injunction to lie issued with the writ of summons.
These petitions, says art. 057 C.C.P., may be granted when

ever it appears: (1.) that the plaintiff is entitled to the relief 
demanded, and that such relief consists in whole or in part 
in restraining the commission or continuance of any a<*t or 
operation; (2) when the commission of an operation would 
produce irreparable injury.

Petitions granted for the first reason often prejudice the 
trial, for they may adjudicate upon the plaintiff’s right itself. 
But decisions made on these petitions may be reversed by the 
final judgment. In the present case Latellier, J. only exercised 
a discretionary power: by virtue of sec. 38 of the Supreme 
Court Act there is no appeal from decisions in which the .Judge 
exercised discretionary power. It is true that the Judge in 
drawing up his judgment inserted in it certain reasons which 
might prejudice some of the points at issue, but it is only an 
interlocutory judgment; and it is known that interlocutory 
judgments do not bind the Court which finally decides the 
case, and that they are susceptible to revision by the final judg
ment, after proof and the parties have been heard.

For these reasons the appeal should be quashed and the res
pondent’s motion should be granted with costs.

Miunault, J.:—I concur in the judgment quashing the ap
peal for lack of competence on the part of this Court. How
ever, I do not wish to say that no appeal would lie to this 
Court in any case from a judgment refusing an interlocutory 
injunction, for the refusal of such an injunction may sometimes 
be so prejudicial to the party who asked for it that one might 
say that the judgment came within the category of judgments 
which the Supreme Court considers as final. The case before 
us is not one of this nature and a final judgment could easily 
remedy any inconvenience which the refusal of the interlocutory 
injunction in^ht cause to the plaintiff, supposing that there 
is really any serious prejudice.

Motion •/raided.
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RKINHART v. RKGKNT CHILDHKN’H DItKSH MFG. Co.
Quebec Circuit Court, Archambault, J. March IS, l'J*?.

Accord and Satisfaction ($ I—4)—Cheque in full payment.
Am>i>tanco of .a cheque given in full payment implies acceptance 

of the condition on which it is given ami operates as a discharge of 
the debt, regardless of an endorsement thereon by the payee of his 
receiving it as part payment.

Robinson, for plaintiff; L. Fitch, for defendant.
Archambault, J. ;—The plaintiff sues defendant for the sum 

of $45 as the balance of a debt of $95 for salary under a contract
of lease and hire of services, as follows ;—
“For services rendered months of November and December.

1910, an.I .Iannary 19*1 at $S6........................................  $00
Extra time, preparing data for arbitration. November 3,

1920, 3 hrs. ; November 4, 1920, 4 hrs. ; closing books 
for December, 31, 1920; January 3, 1921, 4 hrs. ; Jan
uary 5, 1921, 3 hrs. ; 14 hrs. at $2.50.............................. $35

Total...............................................................................  $95
By cheque on account ....................................................... $50

$45 ’ ’
The defendants pleaded that the plaintiff, who was an ac

countant, had leased his services in the capacity of auditor of 
their looks for $20 a month ; that during the months of No
vember and December they suspended operations on account 
of and pending an arbitration between them, and that at that 
time the plaintiff’s work consisted in furnishing certain informa
tion to the arbitrators, for which he is not entitled to additional 
salary, the work having taken the place of his regular employ
ment which ceased for that period, hut that he had, nevertheless, 
received his salary ; that he did nothing at all in December, and 
tlmt the auditing and closing of the books in January consti
tuted his work for Deeemlier, for which he received $20.

And the defendants also pleaded that on April 4, 1921, they 
paid plaintiff a sum of $50 covering his salary for November 
and January, plus $10 for his alleged extra work, which they 
did not acknowledge to owe him, but which they paid by way of 
transaction in order to free themselves/" $nd that defendant ac
cepted this sum of $50, and by so doing gave them a discharge 
in full for everything owing him.

The evidence shows that the parties differed as to the extent 
of their respective obligations and that after a dispute over 
the telephone concerning a settlement for $50, the defendants 
sent the plaintiff a cheque for $50, marked “paid in full to 
date”; that the defendant indorsed this cheque and wrote above 
his signature the words, “received as part payment against

549

Que.

Cir.rt.



550 Dominion Law Reports. [67 D.L.R.

Que.

Clr. Ct.

Reinhart

Regent 
Children's 

Dress Meg. 
Co.

Archambault,
J.

account and not accepted as full payment,” and cash I it. 
The cheque was dated April 4,1921, and was paid to the plaintiff 
on the 7th of that month.

On the 12th of the same month the plaintiff, through his ,,itor- 
neys, wrote a letter to the defendants demanding payment of a 
balance of salary amounting to $45, and on March 4 following 
took action against them for that amount.

This action raised the following question, which has I wen 
answered by the Courts many times, but in different ways : 
“Does the cashing of a cheque bearing a statement to the . ffwt 
that it is given in full of account, constitute a release i'rmn all 
indebtedness, or in other words, does the cashing of a cheque, 
purporting to be paid on condition that it is accepted in full 
payment of the debt, imply acceptance of the condition ?”

The plaintiff answers ; “Not necessarily ; that is merely a ques
tion of fact which must be answered independently in each 
particular case.” That amounts to alleging that the creditor 
can, in his discretion, accept the sum offered in full, without 
giving the discharge, accept the cheque purporting to lie paid, 
on condition that a full discharge is given without accepting 
the condition ;—and enforce his claim for the balance.

The plaintiff claims that this opinion is supported by theory 
and by consistent jurisprudence, both English and Canadian.

He cites : Watson on the Law Relating to Cheques, 1902 ed., 
p. 119 ; Maclaren, Rills, Notes and Cheques, 1916, 5th ed., pp. 
369, 370, 371 ; Chalmers Rills of Exchange, 8th ed.. pp. 358, 
359, 360; Day v. McLea (1889), 22 Q.R.D. 610; AckroyJ v. 
Smithies (1885), 54 L.T. 130; La Compagnie Paquet v. Paqiiin 
(1910), 39 Que. S.C. 58; Royal Trust Co. v. White (1916). 50 
Que. S.C. 277.

English jurisprudence, in so far as it is expressed in Day v. 
McLea, favours the plaintiff’s contention. As to theory as 
expressed by Watson, he reproduces the decision in Day v. 
McLea on which it is founded.

Rut as regards Canadian theory, the defendants’ citations 
from Maclaren show anything but unanimity and consistent jur
isprudence. At p. 369 he says, “The law both in England and 
Canada is in a very unsatisfactory condition,” and that pre
cedes a commentary on Day v. McLea. This shews that the 
author has already reached the conclusion that the last men
tioned judgment has not put an end to the controversy. And 
after reproducing, p. 370, the decisions in Mason v. Johnston, 
(1893), 20 A.R. (Ont.) 412 and McPherson v. CopelanJ 1908),
1 8.L.R. 519, which followed Day v. McLea, supra, the author 
says quite clearly, p. 371, that he is of a different opinion. He
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sa vs: “The Day case has been sometimes interpreted as laying it 
down as law that where a debtor has sent a cheque payable to the 
order of his creditor on the express condition that, if accepted, 
it must he taken in full of the claim, the creditor might endorse 
the cheque, and get it cashed, and then sue for the balance and 
recover, if he could prove for a larger amount. This shocks 
the moral sense, especially if the creditor should cash the cheque 
before the debtor has an opportunity to countermand its pay
ment should he so desire. At the most, it should he left fairly 
to the jury to say whether it is not a fair case for the applica
tion of the adage that actions may speak louder than words.”

Chalmers, Bills of Exchange, 8th ed., p. 859, states a dis
tinction which is to he made in applying the principle laid 
down in Day v. Me Lea, which has the effect of modifying its 
application to a considerable extent. He says:—

“Where there is a disputed liability, it may he compromised 
by the payment of a lesser sum than that claimed, but the gen
eral rule of law is that where a liquidated sum is due, it cannot 
be discharged by the payment of a smaller amount, for there 
is no consideration for the creditor’s promise to forego the 
balance.”

This rule no longer applies in every case where there is a 
disputed liability a litigious right. Now, there is a disputed 
right in the present case and it must, therefore, he said that 
Chalmers, cited by the plaintiff, militates against him.

The plaintiff is no more fortunate when he refers to the judg
ment of the Court of Review in La Compagnie Paquet v. Faquin, 
39 Que. S.C. 58. It is truc that the .Judge reproduces the opinion 
in Day v McLea, but, on reading the notes of Lemieux, J, who 
expressed the opinion of the Court, we see that this Judge is 
substantially inexact. He says, at p. 59:—

“It may he said at once that this Court, since the hearing, 
has entirely approved of the stand taken by defendant Paquin 
as regards the interpretation to be given to the acceptance of 
a cheque indicating that payment of a debt is made subject to 
conditions which are stated on the cheque itself, and we have 
no intention of derogating from the generally accepted rule, 
which is applied every day and is so useful in commercial and 
business practice generally, namely, that a cheque hearing a 
statement to the effect that it is a final payment or a payment 
of the balance of a debt, or some condition attached to such 
payment, binds the party who accepts it and the cheque is 
equivalent to a discharge of the debtor. The difficulty is to 
determine if this rule is to he followed in the present case,” and 
at p. G3, “The situation briefly is as follows: a formal refusal
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on the part of Paquet either before or after receiving the 
cheque, to settle Paquin’s debt on a basis of 50 cents on the 
dollar, unless all the creditors should receive a similar amount; 
payment by Paquin of more than 50 cents to certain creditors, 
in violation of this condition; silence on the part of Lacroix, 
amounting to a ratification of Paquet’s refusal to accept the 
composition offered, and amounting also to a ratification of 
their declaration that the amount of the cheque was to lie 
imputed on account of their claim; formal promise on the part 
of Paquin after receiving a statement showing a payment of 
$222 on account by the cheque to pay the balance due to the 
Paquet Co.; and, finally, Paquin’s silence for more than a 
year, which constitutes in the circumstances a tacit but specific 
admission of such debt.”

This judgment thus covers fully the rule that he who a- pis 
a cheque purporting to be given in full of account, gives a dis
charge for his claim.

The Court of Review, Sir M. Tait, Guerin and Bruneau, .1.1, 
rendered a judgment which agrees with the foregoing in all 
respects in the case of Briand v. Malo, 18 November, 1911. It 
is not reported. The case was as follows:—

The debtor, Malo, received from Briand, his creditor, a law
yer’s letter demanding payment of a note for $150. lie railed 
upon the attorneys on May 23, paid $50 on account, hut in 
doing so asked for the time until June 17 in order to pay the 
balance, which request was granted. The creditor objected to 
this delay, whereupon, the attorneys wrote the debtor saying 
that they were not authorized to grant it, and that he would 
have to pay the balance at once. When this demand was not 
answered, suit was taken. The Court of Review, reversing the 
judgment of first instance, held that since the sum of $50 was 
only paid on condition of a term being granted, the plaint iff, in 
accepting the payment made, accepted the condition; and that 
he could not benefit by that part of the bargain which was ad
vantageous for him and at the same time repudiate that part 
which was advantageous to the debtor.

As against the two foregoing judgments, or rather in modifica
tion of the same, there is a judgment of the Superior Court, 
Martineau, J., in the case of the Royal Trust v. 'While, 50 Que. 
S.C. 277 at 280, which reads:—

“The acceptance of such a cheque may imply, but do-s not 
necessarily imply in itself, acquiescence on the part of the plain
tiff in the defendant’s pretentions. The circumstances of each 
case must be considered. In the present case it is evident that 
the plaintiff’s employees did not notice the condition ;;ml that
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if they had, they would have sent back the cheque. See on this Que. 
point the authorities cited by the plaintiff; Day v McLea supra; ciT'ct
Mason v. Johnston, supra; Nathan v. Ogdens, Ltd. (1905), 93 ___
L.T. 553 ; 94 L.T. 126; La Compagnie: Paquet v. Paquin, supra. Rkiniiabt 

lienee we see that the Judge regards the matter in somewhat recent 
the same way as Chalmers, cited above. Children's

I am also of the opinion that in the latter ease the condition DltESR Mfv- 
was not accepted, because the cheque was taken with the eondi- " 
tion in error, but it seems to me that the effect of the error is Anhambauii. 
to vitiate the bargain entirely and not merely in so far as it 
implied acceptance of the condition. Hence, these employees 
of the plaintiff, who, it is said, would have returned the cheque 
if they had noticed the condition marked thereon, should have 
returned the amount received as soon as the mistake was 
discovered and, since they did not do so within a reasonable 
delay, they are presumed to have accepted the condition. As 
in the case of Briand and Malo, it may be said : You cannot 
accept the advantageous part of an offer made and reject what 
is advantageous to the person making the offer.

This <pi est ion is not, as the plaintiff declares, a question of 
“hills of exchange,” in which English authorities acquire weight 
from the fact that our Bills of Exchange Act is founded on 
English law. It is a simple question of civil law which must be 
solved according to the rules governing contracts made by the 
consent of the parties. The fact that an offer is made in the 
form of a cheque does not make the legal situation any different 
from what it would be if the offer were made in another form, for 
example, if cash were sent through the mail accompanied by a 
writing in the following terms, “In settlement of all that I 
owe.” There is an implied condition, which it is not lawful 
for the creditor to disregard. The condition is part of the pro
posal made, and it and the payment make but one entity, so 
that if the creditor accepts the sum offered, he thereby accepts 
the condition of discharge with it.

When the plaintiff consented to accept the sum which the 
cheque represented he, impliedly, accepted the condition ; and 
the words preceding his signature on the back of the cheque.
“Received as part payment against account and not accepted as 
full payment,” are of no effect.

It is also to be noted that Day v. McLea has not been followed 
in the United States. Mavlaren on Bills, Notes and Cheques, p 
371.

The action is dismissed with costs.
Action dismissed.
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SMITH v. McVVTVREOX.
Manitoba Court of Appeal, Perdue, C.J.M., Cameron, Fullerton, I), 

toun and Metcalfe, JJ.A. January 6, 1922.
Contracts ($ I IB—185)—Building contract—Construction—M i.iual

TO BK SUPPLIED BY CONTRACTOR—KlGHT TO CLAIM PERCENT.U i n\ 
MATERIAL SUPPLIED BY OWNER—RIGHT OF CONTRACTOR I - i\. 
TER EST PAID ON NOTES MADE BY THIRD PARTIES GIVEN BV > er 
AND DISCOUNTED BY BANK.

A building contract provided inter alia that the contractors * • shall 
and will provide all the materials and perform all the work : r the 
sum of cost plus 10% and that the sum to be paid by the oui r to 
the contractor for said work and materials shall be the cost pin 
the Court held that the contractors were entitled to recov.i ln% 
on the cost of certain brick which was in fact supplied by tin , ,\nt*r. 
Held also that the contractors were not liable to the owner r the 
amount of a note made by a third party which he had given pay
ment which had been discounted at the bank and which had I-. come 
outlawed, and that the contractors were entitled to recover i n the 
owner the amount of interest they had had to pay to the bank which 
had discounted the notes, there being deducible from the iivum- 
stances an implied contract that the owner should pay such in; vst.

Appeal by plaintiffs from the trial judgment in an action to 
recover the balance alleged to be due on a building contract. 
Reversed.

W. II. Trueman, K.C., and C. B. Philp, for plaintiffs, ap
pellants.

T. A. Hunt, K.C., and II. E. Swift, for defendant, respondent.
Perdue, C.J.M. and Cameron, J.A., eoncurred with hru.mi- 

ton, J.A., on all items, except the cost of the brick, and in respect 
to that item they concurred with Denniktoun, J.A.

Fullerton, J.A.—The controversy between the parties to this 
action concerns the balance due the plaintiffs on a building con
tract. The main facts are not the subject of serious dispute. 
By a contract in writing, dated April 22, 1913, on the 
form known as the uniform contract, the plaintiffs agreed to 
build a house for the defendant “for the sum of cost phis 10', ” 
to be paid in fortnightly instalments as the works progressed to 
the amount of 80% of the amount of the work done and ma
terials supplied on the ground and the final payment within 
20 days after the contractor had substantially fulfilled the con
tract. The plans and specifications were prepared by one .1, X. 
Seinmens, an architect, and the contract contemplates Ids etn-

but in 
before

ployment as agent of the owner during constructioi 
order to save expense his services were dispensed with 
the work started.

On April 22, 1913, the work was started. On May -7, the
plaintiffs gave to the defendant an estimate for labour ii the 
house up to May 23, 1913, amounting to $765.38, and on August
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1, another estimate for labour and materials amounting to 
$5,981.26.

The defendant from the very beginning failed to make pay
ment in accordance with the terms of the contract and up to 
August 1, 1913, had only paid in all a sum of $1,300.

The plaintiffs, being unable to get payment from the defend
ant, on or about August 1, 1913, ceased work. In February, 
1914, the defendant mortgaged the property and out of the 
proceeds of the loan certain moneys were paid to the plaintiffs 
who thereupon proceeded with the work and completed it on 
June 30, 1914.

In their statement of claim the plaintiffs claim a balance of 
$2.(174.22, together with interest at H< \ per annum, calculated 
with fortnightly rests to the date of completion and interest 
from said date at 8% per annum. The cost of material and 
labour is not in dispute. These together amounted to $14,946.92. 
The plaintiffs in addition to the 10% on $14,946.92 claim 1<>',, 
on certain brick which the defendant himself supplied and 
which were used in the construction of the house. The value of 
the brick was $1,548.50. Whether or not the plaintiffs are en
titled to recover in respect of this item depends on the proper 
construction of the agreement.

Art. 1 of the agreement provides that the plaintiffs “shall 
and will provide all the materials and perform all the work 
for the sum of cost plus 10%.M

Art. IX.: “It is hereby mutually agreed between the parties 
hereto that the sum to be paid by the owner to the contractor for 
said work and materials mentioned in Article 1 shall be cost 
plus 10%. ”

I construe these provisions to mean that the plaintiffs are to be 
paid 10% on the materials they actually provide, and I, there
fore, disallow this claim.

Before dealing with the claim of the plaintiffs for interest, 
which is really the main question in dispute between the parties, 
I will deal with the credits to which the defendant claims to be 
entitled.

It is admitted that the defendant paid the plaintiffs in cash 
the sum of $10,938.15. The defendant also sold the plaintiffs a 
quantity of brick the price of which was to be applied as pay
ment on the contract. There is a conflict of evidence between 
the parties as to the prices to be charged for the brick. The 
trial Judge has accepted the defendant’s testimony on this 
point and there is absolutely nothing in the evidence which can 
justify us in saying that he is wrong.

The trial Judge has allowed the defendant credit for the
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sum of $184.05 trade discounts. There is no evidence 1 sup. 
port the finding and this item will he disallowed.

The defendant claimed a credit of $126.40 for the j*ri of a 
ear of hriek which the plaintiff Kirkpatrick on the trial ,it«*d 
were of very poor quality and only realised when sold silo. 
Kirkpatrick said that freight and cartage “ate up the dit." 
He gave no particulars of the transaction. The trial .In al
lowed the defendant $40 credit, and 1 think this item -■ mid

The two remaining items of credit in dispute are the K*ran 
and Kelly notes.

In September, 1913, the defendant being unable to p < the 
plaintiffs, gave them a promissory note signed by on • i’iran 
for the sum of $777. This note was discounted by the pi, dill's 
and renewed several times. Nothing was ever paid on it ' Iv.um 
and plaintiffs eventually paid the amount and took it out I the 
bank. The note remained in the plaintiffs’ possession up to 
the time of the trial although the defendant admits h n-v 
in the year 1918 that it had not been paid. The Judy* 1 ■ 4 
the defendant credit for the amount of the note. In his -mis 
for judgment he says :—

“1 think, upon the whole, T ought to hold the plainti ;> res
ponsible for the Egan note. They dealt with it as tlu • own; 
kept renewing it without consulting the defendant. Tl t ! <1 
to keep him informed as to its status, and finally allow i to 
become barred by the statute, so that the debt it repiv nits is 
now lost to the defendant. If they were unwilling i«> ■ flic
responsibility of suing upon it, to keep it current a- i <1 i, 
they should have returned it to the defendant in lime to 1. ve 
enabled him to sue and preserve his legal rights. As il failed 
to do this, and seemingly dealt with the paper as t!nr own 
property, I don’t think any injustice will l e done i:i i/m? 
them with it, and I accordingly do so.”

Now there is no pretense that the plaintiffs accepted ti note 
as payment on account. Defendant had no money but < l.iimed 
that certain parties, among others Egan, owed him mou s. He 
procured from Egan the note in question and gave it to the 
plaintiffs on the understanding that anything tin t -It lie 
paid on it should be credited to the defendant. I cm unable 
to find any principle upon which the plaintiffs can held 
liable for the amount of this note.

The Kelly note for $140 was taken under the sum -i mi in
stances and upon the same understanding as flic V. i note. 
The last renewal is dated April 3, 1917, for $36.25 V • trial 
Judge says of this note :—
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“This cannot reprirent the true balance unpaid and owing. 
I have no means of ascertaining what this balance is. As the 
matter stands the existing security represents only $36.25, and 
if this is turned over to the defendant there will be still a loss 
of about $35 to him as he only received credit for $68.90 of the 
original debt of $140. Justice, 1 think, will be done by crediting 
the defendant with $35 and directing that the plaintiffs turn 
over the note to the defendant.”

While the plaintiffs’ account shows only a credit of $68.90 
on the Kelly note, their statement of credits which was furnished 
to the defendant shows a credit of $K3. Neither counsel was able 
to explain the discrepancy and 1 would, therefore, allow this 
credit to stand.

This disposes of all matters in dispute except the plaintiffs’ 
claim for interest. By the terms of the agreement the defendant 
was to pay the plaintiffs in fortnightly instalments as the works 
progressed, such instalments to represent 80f, of tin* amount of 
the work done and materials on the ground and the
final payment was to be made within 20 days after the plaintiffs 
hud substantially fulfilled their contract. The defendant wholly 
failed to carry out this term of his agreement. The defendant 
had no money and in order to raise money to carry on the work 
the plaintiffs from time to time discounted in their own bank 
notes made by defendant. As these notes matured defendant 
would occasionally make small payments and the notes would 
he renewed. As only a certain amount of defendant’s paper 
would be accepted by the bank the defendant from time to time 
signed promissory notes in the name of the Whitemouth Brick 
Works, of which he appears to have been manager, and also had 
his wife sign notes in favour of the plaintiffs which were dealt 
with in the same way. Upon all this paper the " iffs paid 
7 and S(/0 to the bank and also paid interest on an overdraft 
which they were obliged to procure to raise sufficient moneys 
to pay for materials and labour. In some instances, when 
defendant had funds he would pay interest on the notes and 
something on principal, while in other cases the plaintiffs would 
have to make the payment to secure renewals. Defendant was 
well aware of the fact that the plaintiffs had to pay interest on 
the various notes to the bank and that the plaintiffs had procured 
from the bank an overdraft for the very purpose of raising 
money to carry on the works. Had the defendant made the 
payments he agreed to make, there would have been no necessity 
of borrowing from banks and incurring the interest charges in 
question. The plaintiffs say that defendant expressly agreed 
to pay interest on the various notes, but whether he did so or
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not T think the facts in evidence show that the defendan im
pliedly agreed to pay the interest on the various notes well 
as on the overdraft.

The trial Judge refused to allow the plaintiffs interest ipon 
the ground, as 1 understand his judgment, that the fad* did 
not bring the ease within 1833 (Imp.) eh. 42, see. 28. He pninti 
out in his reasons for judgment that there is no debt or sum 
certain payable by some written instrument at a certain time 
nor any demand in writing as required by the statute. With 
great respect it appears to me that the statute here has no h|>- 
plieation. The statute does not touch the ease of an agreement 
to pay interest which I hold must be hnplied from the fa.-ts in 
evidence here. 1 think the plaintiffs are entitled to recov r the 
amount of interest they have actually paid in connection with 
the notes as well as on the overdraft which they were obliged to 
secure from the bank in order to raise money to carry mil the 
contract, and I think this interest should l>e calculated up in the 
date of the entry of judgment.

No evidence of any value was offered at the trial as to the 
amount of this interest and if the parties cannot agree it will 
l>e referred to the Master. The plaintiffs will be entitled to 
judgment for $1,568.28; being the amount found by tin trial 
Judge, $607.23, plus trade discount, $184.05, and Egan note 
$777, also for the amount of interest when ascertained t< tlier 
with the costs of the action and of a reference to the Master if 
such becomes necessary. The plaintiffs will also have tie costs 
of this appeal.

Dennistoun, J.A.:—I have had the privilege of reading the 
reasons for judgment of Fullerton, J.A., and agree with I dis
position of this appeal, except in respect to the item of >I ">4.85 
being 10% of the cost of brick which was supplied by the de
fendant in lieu of cash.

Art. 1 of the agreement provides that the plaintiffs “shall 
and will provide all the materials and perform all tin* work 
for the sum of cost plus 10%.M

Art. IX. says that :—“It is hereby mutually agreed i tween 
the parties hereto that the sum to l>e paid by the owner to the 
contractor for said work and materials mentioned in art 1 shall 
be cost plus 10%.”

In my view', these articles fix the basis of remuneration ir
respective of the source from which the materials were to he 
obtained. W.ien the plaintiffs obtained $1,548.50 worth of brick 
from the defendant they were entitled to charge 10\ on their 
cost when built into the house. It was for the defendant’s ac
commodation that the plaintiffs took brick instead of cash, which
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had lieen promised, and the services of the plaintiffs were .just 
as onerous and as fully given in placing such brick in the build
ing as if it had been obtained from a stranger.

1 would, therefore, allow the plaintiffs $154.85 in respect to 
this item.

The trial Judge has charged the full amount of the Egan 
note against the plaintiffs, apparently upon the ground that, 
having received it for collection, they allowed it to become 
statute barred. Even assuming that there was a duty cast upon 
the plaintiffs to protect the defendant’s rights against the opera
tion of the statute the measure of damages for the breach of 
that duty would not he the face value of the note. There is 
evidence that the note had no value, that the defendant was 
unable to collect anything upon it, and that he gave it to the 
plaintiffs to see if the lattej could do any better with it than 
he could. It does not appear that the defendant has sustained 
any loss whatsoever by reason of the operation of the Statute 
of Limitations and the plaintiffs’ failure to protect the note 
should not be penalised as has been done by the judgment ap
pealed from.

With regard to interest, I agree that the plaintiffs should 
be reimbursed the interest which they were compelled to pay 
the bank in order to raise funds by notes and overdraft by 
reason of the defendant's breach of covenant to furnish cash 
under the terms of the written contract. There is an implied 
contract to pay such interest clearly deducible from the circum
stances of the case. I incline to the view that there was an 
express contract to do so, but in deference to the finding of the 
trial .lodge will base my judgment on the existence of an im
plied contract.

“Interest is allowed by law only where there has been an 
express promise to pay interest, or where such promise is to be 
implied from the usage of trade or other circumstances. . . Rut 
where a person has paid money for another under an indemnity 
express or implied, he is entitled to interest because he is not 
fully indemnified unless he is put in the same position pecuni
arily as if he had not paid the money.” Leake on Contracts, 
ed. G. pp. 805, 806, Ex parte Bishop; Re Fox (1880), 15 Ch. I). 
400,50 L.J. (Ch.)18.

Where parties have acquiesced in a course of dealing, in which 
interest was exacted, they will be assumed to have contracted to 
pay it." Mayne on Damages, ed. 7, p. 167, Re Anglesey; Witt- 
mott v. Gardner, [1901] 2 Ch. 548, 70 L.J. (Ch.) 810.

In the present case, instead of giving the plaintiffs cash in 
accordance with his written contract, the defendant gave the
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plaintiffs a number of promissory notes made by various parties 
and many renewals thereof, with the intent that the plaintiffs 
should procure advances from a bank upon the security of 
such notes. The plaintiffs did procure cash from the bank but 
were obliged to pay interest at the rate of 7 and 8% for the 
loans. I infer a contract to indemnify the plaintiffs against the 
defendant’s failure to supply cash for the work as it progressed, 
and such indemnity involves reimbursement for the sums paid 
by the plaintiffs for interest quite as much as for principal.

I agree there should be a reference if necessary to ascertain 
the amount of such interest.

The* plaintiffs will have judgment for $1,723.13, made up as 
follows:—judgment in King’s Bench, $607.23, trade discount 
disallowed, $184.05, Egan note, $777.00, 10% on $1,548.50, 
$154.85: $1,723.13.

To this sum interest will be added when ascertained. The 
plaintiffs will have the costs of this appeal.

Metcalfe, J.A., concurred in the result.
Appeal allowed

McNKIL v. NORTH AMERICAN LIFE ASSTE C ».
Ontario Supreme Court. Appellate Division. Maclaren, Hodgins. JJ.A., 

Middleton. J.. Ferguson, J.A., and Orde, J. December 30,
Insvrance (§IIIF—14<5)—Promissory note given for prkmum—Un

paid ON PRESENTATION—PROVISIONS OF POLICY—Al l.IX i n CAN
CELLATION—Death—Action—Insurance Act. R.S.O. 1914, ch. 
133 sec. 169.

When a promissory note Is given In payment of an Insurance 
premium and Is not paid on presentation the rights of the parties 
irrespective of any contract to the contrary are governed by sec. 
169 of the Insurance Act, and according to the statute the com 
pany must, after default, elect to avoid, and unless this is properly 
done, the policy remains in force.

[Review of tlio authorities.]

Appeal by plaintiff from the trial judgment in an a«-i;on by 
the administrator of an estate, to recover from the d< i uhmts 
the amount of a policy of insurance on the life of the deceased, 
issued by the defendants.

The judgment appealed from is as follows:—
“Kelly, J.:—By a policy of life assurance number 

110220 bearing date the 22nd August, 1919, the defendant! 
insured the life of Arthur E. McNeil in the sum of $1,000, for 
an annual premium of $36.15, to be paid in advance at the 
defendant’s head office in Toronto on the delivery of the policy, 
and thereafter on the 20th August in every year until 20 full 
years’ premiums should be paid or until the earlier death of 
the insured.
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The insured died on the 20th February, 1920, and on the 
25tli March, 1920, letters of administration of his estate were 
granted by the Surrogate Court of the County of Huron to his 
brother, the plaintiff, Charles McNeil, who, on the 20th August, 
1920, commenced this action to recover from the defendants 
$1,000 and interest thereon from the 12th May, 1920, the date 
on which, the plaintiff alleges, he furnished the defendants with 
due and sufficient notice and proof of the death of the insured.

The defendants resist payment on the ground that the insured 
did not pay the premium required in consideration for the 
issuance of the policy; and they set up non-compliance by the 
insured with the terms and conditions of the contract.

In the insured’s application for insurance of the 7th August, 
1919, it is stated that the policy to be issued shall not be in 
force until actual payment of the first premium due thereon and 
its acceptance by an authorised agent of the company and the 
delivery of the company’s official receipt during the applicant’s 
lifetime and good health; and also that, if a note, cheque, draft, 
or other obligation be given for the first or any subsequent 
premium or any part thereof, and the same be not paid at 
maturity, the policy shall, subject to its terms and privileges, 
be null and void, but such obligation must nevertheless be paid. 
The policy which followed was issued subject to certain pro
visions, privileges, and agreements, including the following:— 

“(a) Under no circumstances shall this policy be held to be 
in force until actual payment of the whole premium thereon to 
an authorised agent of the company, and its acceptance by him, 
and until the delivery to the applicant, when in the same condi
tion of health as stated in the application for his policy, of the 
official receipt, signed by the managing director, actuary, and 
secretary or assistant-secretary.

“(b) Payment of premiums to agents will not be valid unless 
receipts arc given, signed by one of the said executive officers. 
When receipts are sent to agerits for delivery, such agents shall 
countersign and date the same only on the day of the actual 
payment of premium, and as evidence of its then payment to 
them. All premiums are due and payable at the head office in 
Toronto. For the convenience of the insured, payment of a 
premium, when not overdue, may be made to an agent, but only 
upon production of the receipt above specified.

“(c) One month, not less than 30 days, will he allowed for 
payment of each renewal premium on this policy after the same 
has become payable, during which time the policy will continue 
in force.

“(d) If a note, cheque, draft, or other obligation, given for 
36—67 d.l.r.
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the first or any subsequent premium, or any part thereof, or 
any renewal of any such note or other obligation or part thereof, 
be not paid when due, this policy, subject to the automatic non. 
forfeiture provision hereof, will thereupon cease to be in force, 
without any notice or act on the part of the company.

“ (e) If, in the event of default in the premium pax - nts, 
the original policy shall not have been surrendered to tin com
pany and cancelled, the policy may be reinstated at any lime, 
upon receipt at the head-office of evidence of insurability satis
factory to the company and of arrears with compound interest 
at a rate not exceeding 6 per cent, per annum.”

“(k) No provision of the contract can be changed, waived, 
or modified, nor can any permit be granted, except by written 
agreement, signed by the president or a vice-president, ami the 
managing director, actuary, secretary or assistant-secretary of 
the company.”

At the trial the plaintiff produced the defendants’ receipt of 
the 4th September. 1919, for $36.15 for the first premium, 
“subject to all the provisions of the said policy and those on the 
back hereof hereby incorporated herein.” On the back of the 
receipt it is stated that premiums are due at the company’s head- 
office at the date named in the policy, but authorised persons 
may receive such premiums on the production of the company's 
receipt therefor signed by the president or secretary; that no 
payment of a premium made, except in exchange for such re
ceipt, will be recognised by the company as valid payment ; and 
that agents of the company have no authority to waive any of 
the conditions of the policy or to accept payment of premiums 
except as provided for in the terms of the policy. This receipt 
was found amongst the insured’s papers after his death.

The premium represented by this receipt was not paid in cash, 
but by the assured’s promissory note due on the 7th November, 
1919, which was delivered on or about the 8th September, 1019, 
to Oettinger, the defendants’ district manager at London, who 
took McNeil’s application for the insurance, and who at the time 
of the delivery of the note delivered to the insured the policy 
and the premium receipt.

Before maturity of the note, notice was sent to the insured 
reminding him of approaching m turity and that on die terms 
of the policy contract it was essential that remittance be i eived 
not later than the date of maturity. There was no reply to 
this notice.

On the 12th November, 1919, Oettinger told the insured that 
the policy was not in force, and that he did not know if the
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defendants would accept a promissory note unless something 
were paid on account. Nothing was then paid.

On the 18th November, Oettinger sent to insured a new 
note for $36.30, bearing interest at 6 per cent, per annum and 
maturing on the 20th January, 1920. The insured signed this 
note and returned it to Oettinger, who sent it on to the defendants 
for approval. Approval was refused, and then Oettinger com
municated. by telephone with the insured and told him some 
cash would be necessary; this was not complied with.

On the 16th December, Oettinger went to the insured’s resid
ence near Goderich, and again informed him that the policy 
was not in force, and left with him the defendants’ form No. 23 
—an application for reinstatement of policy—which the insured 
promised to sign, and a blank form of promissory note for him 
to complete and sign in the event of his paying anything on 
account of the premium. Neither the application nor the note 
was signed, but Oettinger in the same month sent to the de
fendants’ head-office $10 of his own money. There does not 
seem to have been any bargain that this should he done.

After the due date of the note of the 18th November, the 
insured sent to Oettinger another note dated the 20th January, 
1920, for $26.65, with interest at 6 per cent, per annum and 
maturing on the 22nd February, 1920; this Oettinger forwarded 
to the defendants’ head-office, but the defendants refused to 
accept it and returned it to Oettingsr on the 10th February. 
Between the 20th January and the 30th January, the insured 
telephoned to Oettinger that he would send some money; but 
he did not keep this promise. On the 30th January, Oettinger 
wrote the insured, and, referring to their ’phone conversation, 
said he was still waiting for his cheque for $36.65, and that 
should the insured not be able to pay the amount at the present 
time “we will he pleased to renew your note for you but would 
ask you to kindly let me know what you intend to do in the 
matter.” The insured replied to Oettinger (on the 4th Febru
ary), “1 am sorry but money did not come as I expected it to, 
so will have to ask you to extend time for another month.” 
This communication of Oettinger was of his own accord, without 
the knowledge or consent of the defendants, and was not after
wards approved or affirmed.

The defendants’ attitude is shewn by the letter of the 10th 
February (already referred to) from their actuary to Oettinger, 
as follows :—

“Re Policy No. 110220.
“We are returning herewith note No. 511 due on the 26th 

of February, 1920, unaccepted. It will be necessary to have a
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short medical examination properly completed before we can 
give the matter of reinstatement our further consideration.

“Kindly collect the equivalent to term rate insurance from 
the 20th of August to the 22nd of February, 1920, when making 
application.”

On receiving this, Oettinger went to Goderich and on the 
12th February made ineffectual attempts to communicate by 
telephone with the insured, and, failing in this, hifc evident- is 
that he then wrote the insured a letter, a copy of which lie 
produced at the trial, and on the same afternoon or evening 
posted it at Goderich. The plaintiff says that this letter was 
not found amongst the deceased’s papers, and evidence was sub
mitted intended to shew that it did not reach him, but which 
is not conclusive, there being a possibility of his having n iwd 
it. It contained notice of the head-office’s refusal to accept 
his note and requiring him to be medically examined before 
reinstatement could be made, and that payment of at least *15 
on account was required, etc. Much importance has been at
tached to whether the insured did receive this letter; but I do 
not think the merits of the defendants’ ease depend on whether 
the letter reached the insured, however much it may be cor
roborative or explanatory of the defendants’ attitude throw "I unit.

The insured’s attention was expressly drawn by the applica
tion and the policy to the consequences of non-payment at 
maturity of the premium note—that the policy became void, 
lie was warned before the first note matured of the necessity of 
prompt payment. Over and over again he was told, after dis
honour of the first note, that the policy was not in force He 
had previously held a policy of this same company in respect 
of which the question of reinstatement had arisen, and lie was 
familiar with the requisites for reinstatement. 11 is contract 
expressly provided that no provision of it could be changed, 
waived, or modified, except by written agreement signed by the 
president or a vice-president, and the managing director, actu
ary, secretary or assistant-secretary of the company. N«> such 
written agreement was obtained, and the importance sought 
to be attached by the plaintiff to Oettinger’s letter of the 10th 
January—Oettinger not holding any of these positions or offices 
—is without weight. Oettinger had no authority or power t.i 
bind the defendants to accept notes or otherwise waive the plain 
terms of the contract; and, with the knowledge the insured 
undoubtedly had or should have had of the necessity of con
tracting directly with or obtaining the consent, confirmation or 
approval of the defendants, lie could not reasonably have assumed
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that any negotiations with Oettinger could possibly be binding 
until so adopted or confirmed.

It is well-established by the evidence that the policy lapsed 
on the 7th November, 1919, and that, though conditions on which 
it could be revived were distinct, and the insured’s knowledge 
of these undoubted, the requisite conditions to that end were 
not complied with, and the policy was not revived and was not 
in force at the death of the insured. Decisions are not necessary 
on which to form that conclusion, but cases in oui Courts are 
not wanting to support the defence. In Foxwell v. Policy 
Holders Mutual Life Insurance Co. (1918), 42 O.L.R. 947, 49 
D.L.R. 720, it was declared that the policy there in issue had 
lapsed and that the onus was on the plaintiff to shew that it 
was revived ; and that she was confronted with abundance of 
notice of the conditions upon which it alone could be revived. 
In the present case the plaintiff is in the same situation and is 
confronted with the same difficulty.

If importance is attached to any demand made after maturity 
of the first premium note for payment thereon, it is explainable 
by reference to the terms of the application—expressly made 
part of the policy—that the obligation on the note for payment 
continues notwithstanding the lapse of the policy for non
payment of the note at maturity. Where a condition in a policy 
of life insurance provided that if any premium, or note, etc., 
given therefor, was not paid when due the policy should be void, 
it was held that where a note given for such premium was 
partly paid when due and renewed, and the renewal was over
due and unpaid at the death of the assured, the policy" was void ; 
and also that a demand for payment after maturity of the 
renewal was not a waiver of the breach of the condition as to 
keep the policy in force: McOeachie v. North American Life 
Assurance Co. (1894), 29 Can. S.C.R. 148, affirming the decision 
of the Court of Appeal (1899), 20 A.R. 187. See also Manu
facturers* Life Insurance Co. v. Gordon (1899), 20 A.R. 909.

In dismissing the action, it is with some hesitation 1 award 
costs against the plaintiff. The defendants, in retaining the 
notes which they refused to accept for the premium, fell into 
an objectionable practice sometimes followed elsewhere. On 
refusing the notes, it was their duty—and the good faith which 
should prevail in such cases so required—to return them ; the 
reason given by the defendants’ secretary is not a justification 
for retaining them. The plaintiff came into the transaction as 
the legal personal representative of the insured, and without 
the knowledge possessed by the insured of what had taken place 
between the latter and the defendants, and, in a desire to per-
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form his duty as administrator, he may have innocently alia linl 
to these notes more importance than the circumstances r ally 
warranted. It is possible that this may have been a fad or in 
bringing about the action. The defendants might well consider 
the advisability of not exacting costs.”

Charles Garrow, K.C., for appellant.
John A. Paterson, K.C., for respondents.
The judgment of the-Court was read by 
Feruvson, J.A. Appeal by the plaintiff from a judgment of 

Kelly, J., dismissing the plaintiff’s claim to recover on a life 
insurance policy. The plaintiff sues as administrator of the 
estate of the insured.

In his reasons for judgment the learned trial Judge did not 
mention the Insurance Act, R.S.O. 1914, ch. 183, and apparently 
determined the rights of the parties by reference only i«> the 
words of the policy. The appellant contends that the pro. dons 
of the policy relied upon by the company are inconsistent with 
and arc overridden by sec. 159 of the Insurance Act, which 
provides :—

“(1) Where the contract of insurance has been delivered 
it shall be as binding on the insurer as if the premium had been 
paid, although it has not in fact been paid, and although de
livered by an officer or agent of the insurer who had not auth
ority to deliver it.

“ (2) The insurer may sue for the unpaid premium and may 
deduct the same from the amount for which he may become 
liable under the policy or contract of insurance.

‘‘(3) fThie section shall have effect notwithstanding any 
agreement, condition or stipulation to the contrary.

“ (4) Where the premium is paid by a cheque or a promissory 
note, and the cheque is not paid on presentation or the promis
sory note at maturity the contract shall at the option of the 
insurer be void.”

[The learned Judge then set out the provisions of the policy 
and application relied upon by the respondents, which are also 
set out in the judgment of Kelly, J., supra.]

It is admitted that the policy was delivered; that the com
pany accepted a promissory note as payment of the first 
premium; and, with the policy, delivered a receipt for the 
premium which reads:—

‘‘North American Life Assurance Company.
Head Office, Toronto, Out.

‘‘First premium $36.15. ‘‘Sum insured $1,000.
‘‘Received this 4th day of September, 1919, thirty-six.... 

15/00 dollars, for the first premium on policy No. N. 110220 on



67 D.L.R.] Dominion Law Reports. 567

tin? life of Arthur E. McNeil, subject to all the provisions of 0nt- 
the said policy, and those on the back hereof, hereby incorpor- App Dlv
ated herein. ----

“This policy is not valid or operative unless this receipt McNeil 
is countersigned by the agent of the company, on the actual north 
date of payment within 30 days of the issue of the policy, the American 
life insured being then as stated in the application for the policy. Lifr

_ AcuitDivr'iAssurance
Co.“L. Goldman,

“President and Managing Director.
“August Oettinger, Agent at London.M

The promissory note fell due on the 8th November, and was 
not paid. Subsequently, about the 18th November, the deceased 
gave to the district manager of the defendant company a renewal 
note, which fell due on the ‘20th January. This note was not 
paiil at maturity, but on or about the 4th February the deceased 
gave to the district manager a renewal note dated the 20th 
January, and due the 22nd February. The insured died during 
the currency of this note, that is, on the 20th February.

Relying on provision (d) of the policy, the learned trial 
Judge held that default terminated the policy without any 
notice or act on the part of the company, and that the policy 
could not again be made effective unless reinstated as provided 
by provision (e), or unless these provisions were waived, changed, 
or mollified in manner provided for by provision (k).

The appellant contends that the acceptance by the company 
of the promissory note, and the delivery of the official receipt 
and policy, estopped the defendant company from asserting that 
the premium, quâ premium, had not been paid, and prevented 
the company from setting up and relying upon the provisions 
of the contract referring to default in payment of that premium, 
such as provisions (b), (e), and (k), and limited the rights and 
remedies of the company for non-payment of the note to such 
as are given by subsec. 4 of sec. 159; that, according to the 
true intent, meaning, and effect of subsec. 4, the policy did 
not on default terminate, but remained in force until such time 
as the company exercised the option to terminate, and that the 
company did not, after the default, elect one way or the other, 
or. if it did so elect, did not communicate its election to the 
insured; but, on the contrary, the company, by receiving and 
accepting renewal notes, elected to waive the default and extend 
the time for payment so as to prevent themselves from again 
electing until after the renewal notes fell due.

To establish the acceptance of renewal notes and waiver by 
the company, the appellant relied upon, transactions and deal
ings between the insured and the company’s district manager:
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the respondents contend and the learned trial Judge held y hat. 
if the district manager did accept the notes, he had not authority 
to waive the effect of the default stipulated for by provision (d), 
holding that that provision could only l>e changed. waived, or 
altered by the officers named in provision (k).

The respondents contend that, even if the district manager 
had authority to waive the effect of the default, what In* did, 
did not in the circumstances amount to a waiver, in that the 
evidence establishes that he accepted the notes on the condition 
that the insured would apply for reinstatement and b< rein- 
stated, and that if the company were bound to elect to terminate 
the policy, they did so elect in that the district manager imtifitMi 
the insured that the policy was void or terminated, ami muld 
not l>e reinstated except in manner provided for by tin- policy, 
and they rely on the verbal testimony of the manager, and a li tter 
dated the 12th February. The appellant says that this letter was 
not received by the insured, and the oral statement of the district 
manager did not amount to notice of an election to terminate, 
but was really only an expression by the district manager of 
his opinion as to the effect of the terms of the policy; and that, 
if such oral notice should be interpreted as a communication of 
an election by the company, in any event the district manager’a 
evidence is so inconsistent with the letter of the district manager 
to the insured, dated the 30th January, that it should not he 
accepted as reliable or as sufficient evidence of the facts sought 
to be established against the deceased person, within the meaning 
of see. 12 of the Evidence Act, R.S.O. 1914, eh. 76.

1 am of opinion that the rights of the parties arc governed 
by see. 159 of the Insurance Act, and that by reason of Loth 
the provisions of this section and the delivery of the official 
receipt, it must be held that the first premium, qua premium, 
was paid, and that the company’s rights on default in payment 
of the note are limited to such rights as arc given by suhsec. 4 
of see. 159.

That brings me to the question: What is the meaning and 
effect of subsec. 4 Does it mean that the contract of insurance 
shall continue in force after default until such time as the com
pany by some act or notice terminates it, or that the policy is 
void and terminated unless and until the company by some act 
elects to continue it by waiving the benefit of the provision!

The appellant contends for the first proposition, the re
spondent for the second, and the respondent relies on .!/< (Itochu 
v. North American Life Assurance Co., 20 A.R. 187, 2d Can. 
S.C.R. 148; Manufacturers’ Life Insurance Co. v. Cordon, 20 
A.R. 309; Frank v. Sun Life Assurance Co. of Canada (1893),
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20 A.R. 564, 23 Can. S.C.R. 152; London and Lancashire Life 
Assurance Co. v. Fleming, 11897] A.C. 499.

Those eases seem to me to establish that, where notes are 
given and accepted in payment of a premium, and the policy, 
the note, or the application stipulates that on default in payment 
of the note the policy shall be forfeited, terminated, or voided, 
the policy stands forfeited, terminated, or void until and unless 
the company waives the forfeiture. 1 think these cases were 
determined on the principle that the words used in the contract 
mean what they say, and that consequently on default the con
tract is forfeited, terminated, or void, according to the words 
of the document, but that, notwithstanding the primary meaning 
of the words, the person in default cannot set up or rely on his 
own wrong or default so as to secure himself an advantage by 
avoiding the contract. On the other hand, if the default or 
other happening on which a forfeiture occurs is not the result 
of a wrong or a breach of contract, for which the party in 
default is responsible, both parties may take advantage of the 
stipulation, but either party, who is not in default, may elect 
to waive or forego any advantage that accrues to him by the 
stipulation See New Zealand Shipping Co. v. Société des Atel
iers et Chantiers de France, [1919] A.C. 1, and In re Meyrick's 
Settlement, [1921] 1 Ch. 311.

In the reasons for judgment in support of the decisions 
cited and referred to, one or more of the learned Judges ex
pressed the opinion that it made no difference whether the 
provision was interpreted to mean that the contract was void 
or voidable, but 1 do not think that is the real meaning and effect 
of the decisions.

I have read and considered the opinions and the conclusions 
in the several authorities cited by counsel, and those I have 
referred to, and particularly the rule of interpretation laid 
down by Lord Wrenbury in the New Zealand case, where he 
says (p. 15) :—

“The rule is that in a contract ‘void’ is to be read ‘voidable,’ 
if the result of reading it as ‘void’ would be to enable a party 
to avail himself of his own wrong or defeat his contract. It 
may be stated either in the form that if one party is in default 
it is ‘void as against him,’ or that if one party is in default it is 
‘voidable at the option of the other party.’ The two amount to 
the same thing. Rut the contract is not ‘void’ in favour of or 
‘voidable at the option of’ the party in default. He cannot say 
that it is void, and has no option of avoiding it in his own wrong. 
Here the contract is, in my opinion, voidable at the option of
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either party provided always that he is not seeking to nv i I it 
in his own wrong.”

I am not satisfied that the learned law Lords have <1 1 r- 
mined or intended to determine that, if the contract read ill 
be voidable or void at the option of one party,” instead of “void 
or forfeited,” the contract would terminate before or unh-ss or 
until the party having the option did elect to avoid.

The appellant contends that see. 159 was enacted to : i^c 
the law laid down by the eases relied upon by the rcspon Ht>, 
and to require the company to elect. I do not think w.- van 
speculate as to the reason for enacting sec. 159; but Iter 
anxious consideration of the authorities and the wordinu I* ih- 
Act, I am of the opinion that, according to the true intei.t mid 
meaning of the Act, the company must, after default, < ; to
avoid, and that unless and until such election is made an >n- 
municated, the policy remains in force: Roberta v. Davcn ! Kill . 
4 B. & Ad. 6G4; May on Insurance, 4th ed., p. 725, para. 142; 

-and the question remains: Did these defendants elect ami com
municate their election to the insured? It seems clear that 
the company and its officers were all of the opinion that the 
rights of the parties were governed by the stipulations in the 
contract, and that it was not necessary to make an election; 
that therefore their mind was not directed to making an election; 
that they did not mean to make an election; and that they did 
not in fact do so; and, consequently, did not authorise their 
district manager to communicate an election: that the oral 
communications of the district manager to the insured, if made, 
should not be considered as establishing more than that he 
advised the insured as to the meaning and effect of the stipula
tions in the policy.

For these reasons I am of opinion that the policy was not 
void at the date of the death of the insured, but was in full 
force and effect. If I be wrong in this, and it was necessary 
for the plaintiff to shew that the company waived the benefit of 
subsec. 4 of sec. 159, I am of the opinion that this lias been 
established. It appears to me that a waiver of the h-nefit* 
conferred by subsec. 4 cannot be said to be a waiver of a pro
vision of the contract within the meaning of proviso ( k i of the 
policy, and that the delivery of the policy and t! receipt 
estopped the company from setting up or relying upon pro
visoes (b) and (e) for the purpose of establishing unlive of a 
limit to the ostensible authority of the district mating' r

This brings me to the questions: Had the district manager 
actual or ostensible authority to receive payment of im taken 
by the company in lieu of cash, or to extend the time for pay-
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mont thereof, and thus waive default, and did he do so? The 
evidence is that the district manager, having been entrusted 
with the possession of the original note, asked for and received 
the renewal note of the 18th November, and sent it to the head- 
office, but they returned it to him with a letter reading:—

“November 27th, 1919.
“A. Oettingcr, Esq., District Manager, London, Ont.
“Dear Sir:—

lie Policy 110220, McNeil.
“We return herewith note given in connection with the 

above mentioned policy. Before accepting this note, it will be 
necessary for us to have the equivalent cash of insurance.

“Yours truly,
“W. B. Taylor, Secretary.”

After receiving that letter, Oettingcr sent to the head-office 
the equivalent cost of insurance, and the company retained it. 
It is not clear that he also returned the renewal note, hut it is 
clear that, about the time the renewal note fell due, Oettingcr* 
sent or gave to the insured a form of renewal note, but the 
insured did not sign it promptly, whereupon Oettingcr wrote 
him the following letter:—

“London, Ont., January 30th, 1920. 
“Arthur E. McNeil, Esq.,

“R.R. No. 5, Goderich, Ontario.
“Dear Sir:—

Rc Policy No. N110220.
“Referring to your ’phone conversation I would say that 

I am still waiting for your cheque for $36.65. Should you not 
he able to pay this amount at the present time we will be 
pleased to renew your note for you, but would ask you to kindly 
let me know what you intend to do in the matter.

“Yours truly,
“August Oettingcr,

“AO/KM. “District Manager.
Tlic reply is endorsed on the manager’s letter, and reads:— 

“Goderich, Feh. 4th, 1920.
“Dear Sir:—

“I am sorry but money did not come as I expected it to, 
so will have to ask you to extend it for another month, thanking 
you for your kindness.

“Yours truly,
“A. McNeil.”

With that reply, or about the same time, the district manager 
received the last renewal note dated back to the 20th January, 
to agree with the due date of the former note.

57J

Ont.

App. Dtv.

McNeil

North
American

Assurance
Co.

Ferguson.J.A.



572 Dominion Law Reports. [67 D.I..R.

Ont.

App. Div.

McNeil

North
American

Assurance
Co.

Ferguson, J. 
J.A.

It will be noticed that the letter requesting payment !l rs 
to take a renewal note unconditionally, hut the agent cml«-av- 
cured to shew that the acceptance of the note was to lie -mlj. 
tional on the insured applying for reinstatement, and subtn tin-» 
to a medical examination, and lie endeavours to make out this 
condition by verbal testimony, and by a letter of tin- 12th 
February. I do not think that the evidence establish- that 
this letter was ever received by the insured, and 1 do not think 
that the uncorroborated testimony of the district manager s.-ek
ing to contradict or to vary his letter of the 30th .January, 
should be received as sufficient to make out the condition as 
against the deceased or his estate; and, in rejecting that evidence 
as insufficient. I think 1 am justified by the spirit if not by the 
letter of sec. 12 of the Evidence Act; but, even if the oral wi. 
mony of Oettinger does not require corroboration because lie 
is not a party to the litigation, I do not think that it establishes 
the accepting of either of the renewal notes conditionally. Oet
tinger had control and possession of and delivered up the original 
note in exchange for the renewal note dated the 18th Nov- mher. 
That, I think, was an unconditional extension of the time for 
payment. His testimony is that it was not until some time in 
December, and after the receipt by him of the secret an \ letter 
of the 27th November that he asked for anything additional. 
It seems to me that the time had then passed for at ta •liing a 
condition to the acceptance of the note of the 18th N<>\ niter, 
or for claiming that the original note which had been delivered 
to the insured was unpaid. See Ætna Life Insurance Co. v. Sun- 
ford (1901), 98 111. App. 376, affirmed (1902), 197 111. ::io. 200 
111. 126. Then, does the evidence establish that the s-roml re
newal dated the 20th January, was received ami accepted by 
Oettinger conditionally, or does the evidence go farther than 
to establish that prior to that date Oettinger had expressed the 
opinion that the policy was void, and could not be reinstated 
except in manner provided for by the policy, and that his letter 
of the 30th January was an offer to accept a renewal note un
conditionally ? According to the testimony, the insured thought 
the policy was in force, and the note had been accepted; and I 
think the evidence is that, so far as he was entitled to do so, 
Oettinger intended to accept the renewal note of the 20th Janu
ary unconditionally. Even in the letter of the 12th l-Vhruary, 
which Oettinger says he wrote, and which was not, I think, 
received by the insured, Oettinger does not say that he ir •-•ived 
the note subject to a condition. He merely notifies or advises 
the insured that the head-office will not accept it. He says: 
“I have received notice from the head-office that your note has
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not 1>een accepted,” etc., which is an entirely different thing 
from saying, “I did not accept your note,” or ‘‘1 accepted it 
conditionally.”

As to the effect of such a notice or advice as Oettinger de
poses to, and the subsequent acceptance of a payment, see 
davenport v. The Queen (1877), 3 App. ('as. 115, at p. 132.

The question remains: What was the ostensible authority 
of the district manager! The title ‘‘district manager” conveys 
to my mind the impression that the person so designated is the 
manager of the company’s affairs in reference to its transactions 
in the district over which he is manager. The company entrusted 
him with the original note and with the renewals, and, when 
a dispute arose, the general manager wrote the district manager 
for the notes and correspondence.

In the absence of express notice or contract limiting Oet- 
tinger’s authority as district manager, 1 think it should be found 
that a person designated and held out by the company as being 
their district manager, when entrusted with a note in reference 
to a policy taken in the district over which he is manager, had 
at least ostensible authority to deal with that note by receiving 
payment or renewing it: Moffatt v. Hr I inner Mutual Life A.s- 
surance Society (1881), 45 U.C.R. 561.

I would allow the appeal.
Appeal allowed.

WHITX KV-MORTON Co. v. HHORT.
British Columbia Court of Appeal, Macdonald, C.J.A., Martin and 

MeVhillips, JJ.A. June 6, 1022.
Salk ($ IB—5)—Sale of Goods Act—“Mercantile agent”—Garage— 

Holding for repairs—Title.
Holding possession of a truck for the purpose of storage and repairs 

pending a sale under seizure is not possession as a “mercantile 
agent ” for purposes of sale within the meaning of sec. 09 of the 
Sale of Goods Act (R.S.B.C. 1911, ch. 203), so ns to pass title thereto 
to a purchaser from the person thus in possession.

Appeal by the plaintiff from the judgment of Murphy, J. in 
an action for wrongful detention. Affirmed.

J. E. Jeremy, for appellant.
G. E. Hausser, for respondent.
Macdonald, C.J.A.:—The case was tried on a statement of 

facts agreed upon by counsel. This statement shews that the 
Giant Motor Truck Co., on January 28, 1921, sold the truck in 
question to one McMullin by a conditional sale agreement, and 
on the same day assigned this agreement to the defendant. The 
assignment was endorsed on the agreement, and the agreement 
was thereafter registered according to law.

B. C.

C. A.
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McMullin made default in payment of instalments and dip 
truck was re-possessed by the defendant, who left it with die 
(liant company, “pending sale under seizure and for the purpose 
of having certain repairs made thereto,” hut without exp >s 
authority to sell it. The Giant company nevertheless sold die 
truck to one, Delho, 10 days thereafter, viz., on May 27, and 
gave in their own name a conditional sale agreement to 1 >-dlio, 
who took possession of the truck and on August 10 the Giant 
company assigned the Delho agreement to the plaintiffs who reg
istered it on August 30. Delho having made default, returned 
the truck to the Giant company on August 15, and on the L'lidi 
the defendant took possession of it under the agreement and 
assignment thereof of January 28, and removed it to the garage 
of the Maple Leaf Co. The plaintiffs then attempted to get 
possession from the Maple Leaf Co., claiming under the -nnd 
agreement above recited, but failed, and they then brought this 
action for wrongful detention.

The question is, is the defendant entitled to the truck under 
the agreement of January 28, or on the contrary, are the plain
tiffs entitled to it under the agreement between the Giant com
pany and Delho of May 27 assigned to the plaintiffs on August 
10? The decision of the appeal hinges on the construct imi to 
be placed upon sec. 69 of the Sale of Goods Act, R.S.B.r. 1911, 
ch. 203, as applied to the facts of this case. The facts as slated 
are peculiar in some respects. The Sale of Goods Act. s . 32, 
gives the purchaser 20 days from the date of the vendor's re
taking within which to redeem. This truck was re sold i-y the 
Giant company 10 days after the date of re-taking, in violation 
apparently of McMullin’s right. Delho, who had statutory no
tice of the title must be taken to have been aware of McMnllin’s 
rights in the premises. Then again, a fire occurred on August 
13, while the truck was still in Delho’s possession, causing injury 
to it, but the insurance moneys were paid to the defendant upon 
proof of loss made by McMullin. Again the case shews that after 
the sale to Delho, namely, on June 22, the Giant com pa* \ paid 
a considerable sum of money to the defendant as a payment by 
McMullin on the purchase price. 1 cannot help but think that 
if the facts had been ascertained by evidence at the trial, some 
explanation of these circumstances would have been offered, but 
I have to deal with the ease as I find it. The following passage 
from Benjamin on Sales, 1920, 6th ed., deals succinctly with the 
point argued before us, namely, whether see. 69 as ii stands 
today is to be construed differently to the similar section in 
the English Factors Act, as it stood prior to the year 1889, 
(amended and consolidated 1889 (Imp.), ch. 45). Prior to the
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lust mentioned date, the section made use of the word ‘‘en- B.C. 
trusted,” that word was eliminated in 1889 and the section of 
tin- English Act of that year is similar to our sec. 69. 1 quote —i—1
from Benjamin, at p. 43:— Whitney-

‘ The ‘Factors Acts’ of 1825 and 1842 provided that the agent MoRT,,N Co 
or ‘person’ should he *entrusted’ with the possession of the Short.
goods or documents of title. But notwithstanding the changed ----
wording [in the section as amended in 1889] it is conceived that m<Ij!a!Ip8, 
these cases mentioned, [City Bank v. Barrow (1880), 5 App.
Cas. 664, 43 L.T. 393; Cole v A\ W. Bank, L it. 10 C.P. 354, 44 
L.J. (C.P.) 233, 32 L.T. 733] under the earlier Acts are still 
law, which decided that a mercantile agent who, in some other 
capacity was entrusted with goods, was not entrusted with them 
as a mercantile agent and could not in consequence pass a good 
title to a third person. In other words, sec. 2 (1) of the Act 
of 1889 should be read as if it ran: ‘Where a mercantile agent 
is, with the consent of the owner, in possession, as a mercantile 
agent of goods, etc’.”

Now, the admission of facts states that the truck was left with 
the (liant company pending a sale under seizure and for re
pairs. The notice served on McMullin dated May 17, when 
defendants repossessed themselves of the truck, tolls him that 
if the price he not paid within 20 days, the truck will he sold.
It was sold within 10 days by the Giant company and without 
the instructions or knowledge of the defendants, shewing that 
it was at the time of the sale, at all events, not in the possession 
of the Giant company as mercantile agents hut for storage and 
repairs.

The appeal should therefore he dismissed.
M \RTIN, J.A.:—I agree that this appeal should he dismissed.
M< Phillips, J.A. :—In my opinion, Murphy, J. arrived at 

the right conclusion.
Firstly, the appellant must he held to he held to he affected by 

and conclusively bound by the provisions of the Sale of Goods Act,
R.K.B.C. 1911 ch. 203, and in particular the provisions governing 
conditional sales, secs. 27 to 36 inclusive. The appellant is in 
the position of having statutory notice that the truck in question 
was sold and held under a conditional sale agreement, and upon 
the facts as stated, there was not, at the time the purchase was 
made, the right to effect a sale of the truck, and the appellant, 
as a matter of legal sequence, could not, upon this point alone, 
obtain a good title—that a search was not made in the office of 
the County Court, and the appellant was not aware of the true 
facts, cannot avail him in this appeal.

Secondly, if the matter were still open and this was not an
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insuperable objection, the appellant cannot succeed, because the 
truck was not placed with the mercantile agent within the pur
view of see. 69 of the Sale of Goods Act. I would refer to 
what Channel 1. J., said at p. 527, in Oppenheimer v Attenbor
ough <f- Son, [1907] 1 K.B. 510, affirmed [1908] 1 K.B. 221: 77 
L.J. (K.B.) 209—when referring to the change in the Imp rinl 
Act; and we have the like statute law :—

“It seems to me that the words of the present Act, ‘where a 
mercantile agent is, with the consent of the owner, in possession 
of goods,’ means precisely the same as the former words ;is to 
entrusting, with the exception that the present Act brin s in 
the statutory definition of a mercantile agent which previously 
was only a matter of the decision of the Courts.”

Now, here there was no entrusting of the truck at all for 
sale, it was there for repairs, never was entrusted for sale, and 
the place of business was not only one where sales were carried 
on, but where repairs were made; it vas true the repairs had 
been effected, but, surely, if one had his motor car for repairs 
in an establishment where motor cars are also for sale, could 
it he for a moment contended that nevertheless one’s motor car 
could be sold and the owner lose his car ? This would he a 
monstrous happening, and the statute law cannot he applied 
to work such a manifest injustice. The statute law is not so 
intractable as to necessitate any such injustice being worked, 
and I would refer to what Lord Shaw of Dunfermline, in Att'y- 
Gen’l of Nigeria v. Holt <£■ Co. et al, [1915] A.C. 599 at 1117 
84 L.J. (P.C.) 98 said:—

“The law must adapt itself to the conditions of modern so
ciety and trade. . .

This was not a case within the language of Lord Alverstonc, 
C.J. in the Oppenheimer case, [1908] 1 K.B. 221, 77 L.J. 
(K.B.) 209 at p. 213.

“I eannot think that it was intended to exclude from the 
protection of the Factors Act the ease of a mercantile agent who, 
having got possession of goods with the consent of the owner 
for the purpose of selling them, tells a lie.to the pledgee when lie 
gives them in pledge.”

Here, the truck was not in the possession of the mercantile 
agent for the purpose of selling it at all, the possession \ as in 
quite another capacity, i.e., for repairs, and there was continu
ance of possession after the repairs had been made; and as we 
have seen, there was not, at the time, the right to sell, owing to 
there still being necessary steps to take under the conditional 
sale agreement to admit of a sale being made. The stated case 
in its terms does not admit of it being said that this was a case
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of a mercantile agent being in possession of goods for sale and 
held in the ordinary course of business of a mercantile agent 
for sale. Then, it is manifest that the law remains as repeatedly 
expounded, that a sale made by a mercantile agent cannot be 
supported if the goods were entrusted to the mercantile agent 
as they were here, not for sale, but entrusted to the mercantile 
agent in another capacity, i.e., for repairs. (See City Bank v. 
Burrow, supra; Cole V. A7. W. Bank, supra; Bi/jys v. Evans, 
[1894] 1 Q.B. 88; Benjamin on Sale, 1920, (>th ed. at pp. 41- 
4*1; Chalmers Sale of Goods, 1920, 8th ed., at pp. 148, 150, 151.)

It follows that, in my opinion, the appeal in the present case 
should be dismissed.

Appeal dismissed.

8HVTKR v. PATTEN.

Ontario /Supreme Court. Hodgins, J.A. December 2!), 1921. 
Sl'KCIFIC PERFORMANCE (§IE—35)—SALE OF HOUSE—OBJECTION TO TITLE 

—Possession by purchase»—Offer by vendor to adjust—Re
fusal—Action for specific performance.

When tt appears that a purchaser of property has taken posses
sion. though objecting to title, and has refused a reasonable offer 
of adjustment by the vendor, specific performance will be granted 
upon terms or on non-compliance within a limited time possession 
will be given to the vendor and occupation rent must be paid.

Action by vendors of land to recover from the purchaser 
possession of the land and a house thereon, or, in the alternative, 
to compel completion of the purchase. Counterclaim by the de
fendant for specific performance of the agreement for sale and 
purchase, or, in the alternative, for the return of the sale- 
deposit and for damages for expenditures made by the defendant 
and costs and expenses incurred.

Piter White, K.C., for the plaintiffs.
Xorman Sommerville, for the defendant.

IIodgins, J.A. Action by vendors against purchaser to re 
cover possession of houses and premises No. 1111 Davenport 
road, in the city of Toronto, or, in the alternative, for comple
tion of the purchase thereof.

The agreement is dated the 7th June, 1920, the purchase- 
money being $5,000, of which $200 was to be (and was) paid 
as a deposit; $800 in cash on completion of sale; a first mortgage 
of $1.750 to be assumed, and a second mortgage given for the 
remainder of the purchase-money.

Provision was made in the agreement as follows:—
“If within that time” (i.e. 10 days) “she shall furnish the 

vendor in writing with any valid objection to the title which 
the vendor shall be unable or unwilling to remove, and which 

37—67 d.l.r.
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the purchaser will not waive, this agreement shall l>e null and 
void, and the deposit of money returned to the purchaser without 
interest.”

The title was examined within the 10 days, requisitions were 
made and answered, a draft deed and a draft mortgage were 
submitted and approved, and everything was ready for com
pletion before the 1st day of July, the stipulated date. The 
deed contained the names of the two plaintiffs as grantors and 
the names of their respective wives to bar dower. The trans
action was not closed on the 1st of July owing to the fact t liât 
difficulty was experienced in getting Hose Shuter, wife of one 
of the plaintiffs, to sign the deed barring her dower, and she 
never did sign.

The cause of the delay was not known to Mr. Hit-hards, 
solicitor for the defendant, prior to the 1st July, 1920. nor till 
the 5th August, 1920. The fact was that a definite refusal by 
Rose Shuter appears to have been somewhat unexpected, as 1 
am satisfied that Mr. Lockhart Gordon, solicitor for the plain
tiffs, was, and his clients were, before the contract was signed 
and for some time afterwards, under the impression that, not
withstanding the objection Hose Shuter was making, she wmild 
ultimately do as she had done on previous occasions, and com
plete her bar of dower.

Correspondence arose which lasted until December. 1920. 
A proposal was made on behalf of the plaintiffs to deposit the 
sum of $271 with a trust company, and in that way to give 
security against any possible claim for dower. This offer was 
refused, however, and failing an agreement, notice was given 
requiring the defendant to vacate the premises.

It appe/irs that some time during July, 1920, and without 
the knowledge of the plaintiffs or their solicitor, the defendant, 
having to move out of the property she was then occupying, 
and assuming that everything would be all right, went into 
possession of the premises and made improvements in the way 
of decoration, painting, etc., to the value of about $190. On 
the evidence 1 cannot find that either of the plaintiffs or the 
plaintiffs’ solicitor knew of or encouraged the taking possession, 
although when they became aware of it they continued to treat 
with her own soloeitor regarding the dower, in the hope that 
an adjustment would be made, during which time they never in
sisted nor did their solicitor, that the title in this respect had 
been waived by the taking of possession. The defendant has 
remained in the house since July, 1920—nearly 18 months— 
and has paid nothing. It was argued on behalf of the plaintiffs 
that the contract had been properly terminated by notice, and



67 D.L.R.] Dominion Law Reposts. 579

that the provision in the contract which I have quoted in itself 
warranted their action, and that the defendant should pay 
occupation rent at the rate of $50 a month.

1 am relieved of the necessity of deciding whether or not the 
contract was formally terminated because of the pleadings in 
the action. In para. 8 of the statement of claim it is stated that 
the plaintiffs have always been ready and willing and still are 
ready and willing to carry out the sale to the defendant, and 
in the statement of defence the same desire is shewn, and the 
offer is made to carry out the contract on being tendered a 
conveyance free from dower. If I had to decide it, the facts 
seem to resemble somewhat, in this aspect, those of Merrett. v. 
Schuster, 11920] 2 Ch. 240. The ease to my mind resolves itself 
into a question of the terms on which specific performance should 
be granted, and the defendant’s counsel expressed his client’s 
willingness to carry out the contract if allowed compensation.

A wife’s inchoate right of dower is something in the nature 
of an incumbrance, and that the vendor is bound to remove it 
is a proposition which admits of no doubt. This was laid down 
at an early date in this Province. See Van Norman v. Beaupré 
(1856), 5 Gr. 590, where the decree was made for specific per
formance with compensation to be determined on ascertaining 
the present value of the incumbrance. It falls within the rules 
laid down as to compensation in Rutherford v. Acton-Adams, 
[1915] A.C. 866.

It appears from the evidence that no direct request was 
made by either of the plaintiffs to Rose Shuter to sign the deed, 
but no doubt that was done by their solicitor. The defendant 
called Rose Shuter as a witness, and she expressed he»* willing
ness to release her dower for the sum of $100. Her readiness 
to accept this amount and to liar her dower does not appear 
to have been communicated to the plaintiffs or their solicitor 
until the 1st December, 1921, long after the action had been 
begun in January, 1921. The plaintiffs took the position that 
the contract had been already terminated, this suit being then 
pending.

At no time did the defendant express her willingness to take 
such title as the plaintiffs could give, with an abatement to be 
fixed by the Court, nor was she ever at any time ready to accept 
the proposition made on the 8th September, 1920, to deposit 
$271, to be held by a trust company for Rose Shuter, in the 
event of her husband predeceasing her.

Upon the best consideration I can give to the matter, I 
think the proper judgment is for specific performance with 
compensation, which I fix at the sum of $100.

Ont.

8.C.
SlIVTEB

V.
Patten. 

Ilodgfns, J.A.
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I feel, however, that in the circumstances and but fur the 
offer made in the pleadings by the plaintiffs, it would hr difti- 
cult to grant specific performance, and I shall therefore only 
do so on terms. Those terms are that the purchaser hiu.ni pay 
interest from the date she took possession upon the raorl «rages 
and at the rate of 7 per cent, upon the amount of pur hase- 
money (less $100) unpaid, that being the rate which the plain
tiffs could have obtained on the cash-payment if made, ami she 
must complete the sale within two weeks from the date • « this 
judgment. She must also, I think, pay the general costs of the 
action and counterclaim. My reasons for imposing these terms 
on the defendant are as follows:—

1. She refused an apparently reasonable offer to deposit a 
sufficient amount of money with a trust company to secure the 
defendant against this dower-claim, and made no offer to take 
the title with compensation to be fixed by the Court—see per 
Middleton, J., in Bowes v. Vaux (1918), 43 O.L.R. 521, at p. 526.

2. She took possession without the knowledge of the plaintiffs, 
and is only saved from being confronted with an apparent 
waiver of title by the forbearance of the plaintiffs’ solicitor.

3. She has, under all circumstances, retained possess... for
an unreasonable time—some 18 months—without making any 
payment, and has insisted upon being paid an expenditure for 
which she has no legal claim.

In Nicloson v. Wordsworth (1818), 2 Swan. 365, it is said: 
“If a purchaser take possession under a contract and at';- rwards 
rejects the title, he must relinquish the possession.” S also 
King v. King (1833), 1 My. & K. 442; Rankin v. Sterling 1902*. 
3 O.L.R. 646; Me Niven v. Pigott (1915), 33 O.L.R. :;35, 22 
D.L.R. 147.

Judgment will, therefore, be entered declaring that the con
tract should be specifically performed on the terms I have 
mentioned. The judgment will contain a direction that unless 
those terms arc carried out within the time limited tit rc will 
be judgment against the defendant for possession atid for occu
pation rent, which I fix at $45 per month from the time when 
possession was taken, with costs of action and counterclaim.

It is to he regretted that neither party applied under the 
Vendors and Purchasers Act, under which the only real diffi
culty could have been cleared up and the rights of the parties 
adjusted without the delay which has occurred in this case. 
See Thompson v. Ringer (1881), 44 L.T.R. 507; McMven v. 
Pigott (1914), 31 O.L.R. 365, at pp. 374-5-6, 19 D.L.R. *46.
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CAIN t. COPELAND.
Saskatchewan Court of Appeal, Haultain, C.J.S., Lamont, Turgcon and 

McKay, JJ.A. June 29, 1922.
Bor daries ($ IIA — 8)—Mound — Description of land — Do

minion Land Acts—Evidence.
In ascertaining the boundaries of adjoining acreages, evidence of a 

mound as shown in the original plan of survey controls the description 
contained in the instrument of title, by virtue of the provisions of 
the Dominion Land Act, 1879, ch. 31, and the Dominion Lauds Sur
veys Acts, 1908, ch. 70.

Appeal from the judgment of Taylor, J. (1922), 66 D.L.R. 
806, 15 S.L.R. 135. Reversed.

E. B. Jonah, for appellant.
II. E. Sampson, K.C., for respondent.
The judgment of the Court was delivered by
Tvrgeon, J.A.:—The plaintiff and the defendant are ad

joining land-owners, the plaintiff owning the south-west 
quarter and the defendant the south-east quarter of sect. 
18. in tp. 17 and r. 16, west of the second meridian. The 
object of this litigation is to establish the boundary line running 
north and south between these two quarter sections. These 
lands were surveyed originally by a Dominion land sur
veyor in the year 1883, under the provisions of the Dominion 
Lands Act, 1879, ch. 31. The patents issued to the original 
grantees of these quarter sections describe each of them 
as containing 160 acres more or less, and the certificates of 
title subsequently issued are to the same effect. It must be 
borne in mind, however, that these statements of acreage con
tained in the patents and certificates are to be taken as subject 
to the provisions of the Act itself, which read originally as 
follows :

“107. All boundary lines of townships, sections or legal sub
divisions, towns or villages, and all boundary lines of blocks, 
gores and commons, all section lines and governing points, all 
limits of lots surveyed, and all mounds, posts or monuments, 
run and marked, erected, placed or planted at the angles of any 
townships, towns, villages, sections or other legal subdivisions, 
blocks, gores, commons and lots or parcels of land, under the 
authority of this Act or of any order of the Governor in Council, 
shall he the true and unalterable boundaries of such townships, 
towns and villages, sections or other legal subdivisions, blocks, 
gores, commons and lots or parcels of land respectively, whether 
the same upon admeasurement be or be not found to contain 
the exact area or dimensions mentioned or expressed in any 
patent, grant or other instrument in respect of any such town
ship, town, village, section or other legal subdivision, block, 
gore, common, lot or parcel of land.

Sask.

C.A.



582 Dominion Law Reports. [67 D.I..R,

Saak.

C.A.

Cain
v.

Copeland.

Turfeon, J.A.

108. Every township, section or other legal subdivision, town, 
village, block, gore, common, lot or parcel of land, shall consist 
of the whole width included between the several mounds, posts, 
monuments or ktundaries respectively, so erected, marked, 
placed, or planted as aforesaid, at the several angles thereof, and 
no more or less,—any quantity or measure expressed in the 
original grant or patent thereof notwithstanding.

109. Every patent, grant or instrument purporting to be for 
any aliquot part of any section, or other legal subdivision, block, 
gore, common, lot or parcel of land, shall be construed to he a 
grant of such aliquot part of the quantity the same may contain 
on the ground, whether such quantity be more or less than that 
expressed in such patent, grant or instrument.”

The Act of 1879 was superseded by repealing legislation, and 
finally a new Dominion Lands Surveys Act, 1908 (Can.), eh. 21. 
was enacted. Sections 56, 58, and 60 to 67, inclusive, deal with 
the subject of plans, re-surveys, original boundary lines and the 
re-establishment of lost corners. These sections are adopted for 
the purpose of matters belonging to the jurisdiction of the Prov
ince by sec. 26, R.S.S. 1920, ch. 70, which was enacted originally 
in 19i2-13 (Sask.), ch. 23. Section 64, thus enacted by the 
Dominion and adopted by the Province, provides as follows:—

‘‘64. Any letters patent, grant or instrument purporting to 
convey any right or interest in any aliquot part of any section, 
or other authorized subdivision, block, gore, common, lot or 
parcel of land, shall be construed to affect such aliquot part of 
of the quantity it contains on the ground, whether such quantity 
is more or less than that expressed in such letters patent, grant 
or instrument.”

It is apparent, therefore, that in order to ascertain the acreage 
of those quarter sections, recourse must be, in the first instance, 
not to the statements contained in the patents or certificates, hut 
to the ‘‘several mounds, posts, monuments, or boundaries, erect
ed, marked, placed or planted” in the survey, and evidence of 
which can be found upon the ground.

The defendant claims to be able to locate the proper boundary 
line between his quarter and that of the plaintiff by a certain 
mound which, he alleges, existed at one time, according to the 
rules governing surveys, at a point on the southerly limit of the 
road allowance between this sect. 18 and sect. 7, immediately 
south of it in the same township. In my opinion, the whole 
question to be determined here is whether or not the existence 
and location of this mound can be established, because, if it can,
I do not think that the defendant’s rights are affected by any
thing contained in the legislation above referred to, or in any
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of the plans filed with the Registrar of Land Titles from time 
to time under the provisions of the Dominion Lands Act. Upon 
this point I differ, with deference, from the opinion expressed by 
the trial Judge, (66 D.L.R. 806, 15 S.L.R. 135), who seems, in 
fact, to base his judgment not upon the reliability of the evi
dence before him, but upon the assumption that the defendant 
was debarred by law from adducing evidence of a mound to con
trol the description contained in the instruments. As this con
clusion is, in my opinion, wrong in law, it is necessary to ascer
tain from the evidence whether the portion of the mound in 
question, which is shown in the original plan of survey, can be 
ascertained. In the short statement which the trial Judge makes 
in his judgment regarding the facts, he expresses doubt as to 
the value of the evidence given by the witness Covey, whose 
testimony is of great importance if reliable. I must say, how
ever, that I have looked carefully into the circumstances which 
seem to have created this doubt in the mind of the trial Judge 
and I do not think they justify the conclusion that Covey’s evi
dence, which has strong corroboration, should be discredited. 
Covey, who owns the south half of sect. 7, testifies that in 1905 
this mound was plainly visible in the spot now contended for 
by the defendant, and he states that he plowed a furrow, by 
reference to this mound, to establish the boundary between the 
south-east and south-west quarters of sect. 7, and this furrow is 
still visible.

The whole of the evidence convinces me that this mound was 
erected at the point alleged by the defendant, and in reference 
to which his fence was built, and that it remained visible until 
the plaintiff, who is the owner of the north-west quarter of sect. 
7, destroyed it by moving his buildings to their present site and 
opening up a road from the road allowance to his buildings, 
leaving a stone where a stake had been to mark the spot.

1 think that the true boundaries of the south-east quarter of 
sect. 18 can be established as the law requires according to the 
marks left by the survey, and that the fence erected by the de
fendant does not encroach upon the plaintiff’s land, as contended 
by him.

In my opinion the appeal should be allowed with costs.
Appeal allowed.

BEX v. BENDER.

Ontario Supreme Court, Mast en, J. December SO, 1921. 
Intoxicatoxg liquors (glHH—90)—Seizure of liquor—Order of con- 

fiscation—Proper service of notice—Ont. Temperance Act,
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Maslen, J.

The service of a summons under sec. 70, sub-sec. 4 of the On
tario Temperance Act may properly be made upon the tenant f 
the property where the liquor is found the property being , 
cupled by him, and he being beneficially interested in It.

[See Annotation, 61 D.L.R. 177.]

Application to quash an order dated October 21, 1921, m 1? 
by Police Magistrate Weir, for the City of Kitchener, forfeiting 
to His Majesty certain intoxicating liquor claimed by tin- ap
plicant, on the ground that the said magistrate had no juris
diction to make the order.

G. M. Garveyf for the applicant.
F. P. Brennan, for the magistrate.

Hasten, J.:—The objection as to want of jurisdiction is 
based on the ground that no notice such as is required by .. 
70 of the Ontario Temperance Act was served prior to 'In
making of the order.

The depositions taken before the magistrate shew tlmt the 
liquor in question was found in the garage at the home of lizra 
Karcher, 10 Homewood avenue, in Kitchener, on the 26th «July, 
1921, and that the summons pursuant to which the ordi r in 
question was made was served on one J. B. Dennis, win is 
sworn to be the owner of the premises where the liquor was 
found. Counsel for the applicant sought leave to file affidavits 
shewing that Dennis was not the owner at the time the summons 
was served but was a tenant.

Without determining the question whether evidence -an l.e 
given in such a case to controvert what is shewn by the v ml, 
I am of opinion that, whether Dennis is the owner of the legal 
estate in the premises or is a tenant, he comes within the s-ope 
of sub-sec. 4 of sec. 70 of the Ontario Temperance Act. That 
subsection provides as follows:—

‘‘(4) It shall be sufficient service of the summons if the 
same is delivered to the shipper, consignee or owner, or he left 
with some grown-up person at the express office, railway station 
or other place in which the liquor is found or to the ow ; r of 
the lands on which the same is found.”

It wTas said by the Divisional Court per Armour, C. I.. in 
the case of York v. Township of Osgoode (1893), 24 O H. 12, 
at p. 25:—

“The term ‘ow-ner* has no definite legal meaning, and lias 
been construed differently in different Acts of Parliament in 
which it has been used, and has been so construed to inn t the 
intention of the legislature as gathered from the particular 
Act in which the term has been used.

“In Stroud’s Judicial Dictionary it is said that ‘the owner
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of a property is the person in whom (with his or her assent) 
it is for the time being beneficially vested, and who lias the oc
cupation, or control, or usufruct of it:’ and numerous cases are 
referred to as shewing the meaning attached to the term under 
various Acts of Parliament. See particularly Lewis v. Arnold 
(1875), L.R. 10 Q.B. 245; Woodard v. Billericay Highway Board 
(1879), 11 Ch. D. 214.

“There are several eases in our own Courts where the mean
ing of the term has been discussed, as in Conway v. Canadian 
Pacific Railway Co. (1885), 7 O.R. 673; Hopkins v. Provincial 
Insurance Co. (1868), 18 U.C.C.P. 74; Lyon v. Stadacona In
surance Co. (1879), 44 U.C.R. 472.

“The defendant George Comrie was at least a tenant at will, 
ami as such was an owner affected or interested within the mean
ing of the Act, and was making himself liable as such for the 
proportion of the work he might be awarded to perform.”

Having regard to the general object and scope of the Ontario 
Temperance Act, namely, to prohibit and prevent the sale of 
liquor, and having regard to the other subsections of see. 70, 
1 am of opinion that, whether Dennis was the owner of the legal 
estate or was only a tenant, he was at the time of the service of 
the summons “a person in whom (with his . . . assent) the pro
perty was for the time being beneficially vested, and who had 
the occupation, or control, or usufruct of it.”

The application is therefore refused with costs.
Application refused.

B. C.

C. A.

ROYAL BANK OF CANADA v. BAXTER & Co.
British Columbia Court of Appeal, Macdonald, C.J.A., Martin, Gallihcr, 

McPhillips and Eberts, JJ.A. June 6, 198$.
Costs ($ I—3)—Amendment—Terms—Powers of judge—Review on 

appeal.
A Judge granting leave to amend a statement of claim to include 

an alternative claim may do ho upon terms that the applicant pay the 
cosIh thereof; such order will not ordinarily be disturbed on appeal.

Appeal by the defendant from the judgment of Morrison, J. 
Affirmed.

E. ('. Mayers and J. S. Jamieson, for appellant.
C. 11. Tupper, K.C., and Alfred Bull, for resopndent. 
Macdonald, C.J.A. :—1 would dismiss the appeal. The whole 

trouble was brought about by the ill temper of the captain of 
the ship. Had he allowed his common sense to assert itself, there 
would have been no dispute upon any of the points urged in 
argument.

There was a further ground of appeal taken on the question 
of the costs in the Court below. The plaintiff pleaded in liis
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reply to the statement of defence, matters which ought to have 
been in the statement of claim, that is to say, an altern; ,ive 
claim. Defendant moved to strike this out and succeeded. 
Plaintiff at the same time moved to amend his statement of claim 
by including this alternative claim in it and succeeded. The 
Judge in Chambers reserved the costs of these motions and of the 
amendment. The order allowing the amendment contained these 
words :—“And it is further ordered that the costs of this ap
plication and of the amendments, he reserved to be dealt with 
by the Judge on the trial of this action.”

By the judgment of the Court the costs so reserved were dis
posed of in the following words :—

“The costs of defendant’s application for summons dated 
December 30, 1921, and of the plaintiff’s application for sum
mons. dated December 31, 1921, and of the amendments allowed 
by the order of January 4, 1922, made on the plaintiff's said 
application, shall be the defendant’s costs in the cause.”

It will, therefore, be seen that the Judge disposed of the only 
costs referred to him in favour of the defendant. It is claimed 
in the appeal that he ought to have given the defendant the 
costs of the action up to the date of said amendment, hut these 
were not reserved to him.

The cases to which we were referred are mostly cases where 
the application to amend came up as of first instance, and where 
the Court or Judge had to exercise discretion where none had 
been exercised in the Court below. It seems clear upon these 
cases that the Court or the Judge before whom the application 
comes may grant the amendment on terms, that is to say. lie pan 
put it to the applicant to take the amendment on the terms im
posed or to go without it. Terms have often been imposed as a 
condition to leave to amend, that the applicant should pay the 
costs of the action up to the time of the amendment. Bramwell, 
L.J., said in Tildesley v. Harper (1878), 10 Ch. I). 393, at p. 1196, 
48 L.J. (Ch.) 495, 39 L.T. 552, 27 W.R. 249:—

“My practice has always been to give leave to amend unless 
I have been satisfied that the party applying was acting mala 
fide, or that, by his blunder, he has done some injury to his op
ponent which could not be compensated for by costs or other
wise.”

And this was approved in Steward v North Metropolitan 
Tramways Co. (1886), 16 Q.B.D. 556, 55 L.J. (Q.B.) 157,54 
L.T. 35, 34 W.R. 316, 50 J.P. 324.

The Court is not to penalize the applicant for the amendment, 
but to make such orders as to costs or otherwise as will put him 
in the position he would have occupied if the matter had been
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pleaded at the proper time. The plaintiff could have pleaded 
the claim set up in the amendment in his statement of claim, 
and there is nothing in the material before us to show that the 
payment of the costs of the application to amend, and of the 
amendment, was not full compensation for his omission to do 
80.

In this view, it becomes unnecessary to decide whether the 
order as to costs was appealable or not, or what are tho powers 
of a Judge over part of the costs of an action, having regard to 
the statute which provides that costs of the action shall follow 
the event, unless otherwise ordered for good cause.

Martin, J.A. :—While 1 have some doubt about this case, it is 
not sufficient to cause me to dissent from the opinion of my 
brothers that the appeal should be dismissed, and in view of 
the restricted form of the order referring the disposition of the 
costs of amendment to the trial Judge, his direction as to costs 
should not be interfered with.

Galliher, J.A.:—1 agree with the conclusions of the trial 
Judge.

As to the question of costs of the interlocutory motions that 
were referred to the trial Judge at the hearing, it seems to me 
that under the terms of the order of reference, he could not dis
pose of the costs otherwise than he did.

If I understood Mr. Mayers aright, his argument on clause 14 
of his notice of appeal, was directed to the costs reserved for 
the trial Judge and if so, those were prescribed by the terms of 
the order of reference.

The appeal should be dismissed.
McPhillips, J.A. :—1 cannot say that it is not without some 

hesitancy that I arrived at the conclusion that the appeal should 
be dismissed, however, the course of conduct of the agent for 
the appellant would appear to have l>een such that it is iinpos* 
sible to give effect to the able argument of the counsel for the 
appellant.

At the outset, it may be admitted that there was non-com
pliance with some of the terms of the written contracts, but it 
would appear, according to the finding of the trial Judge, that 
a new contract, not in writing, was entered into, and following 
that, the poles were provided and piled upon the hank of the 
river and the agent of the appellant would appear to have ac
cepted them. A difficulty arose when the delivery of the poles 
was being made, three hundred having at that time been placed 
aboard the ship—that is a lien was claimed thereon, and the 
sheriff appeared on the scene to enforce the lien. Then was the 
time for the appellant to have elected to treat the contract at an

of Canada

I&XCo!<

M ('Phillips, 
J.A.
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end, as counsel for respondents admit at this Bar, that, altliou-h 
what is relied upon is the verbal contract, it was in the s, 
terms as the written contract. However, that course was mil 
adopted, the agent for the appellant treated the contract as In 
still open for further performance, and it would appear 11mt 
the agent for the appellent took part in the endeavour to haw 
the lieu released, an application being made to the bank wh h 
was in the end successful. But the agent for the appellant ap
parently would seem, at the conclusion of things, and when the 
lien stood released, to have acted in a most extraordinary man
ner, out of pure caprice. He then attempted to disaffirm the 
contract, and the poles already loaded upon the ship were thrown 
into the stream. This conduct cannot be viewed with approval, 
and in view of the fact that the trial Judge had opportun ; it s 
this Court has not—i.e., to see the witnesses and observe tln ir 
demeanor, it is not a ease which admits of the decision of tin- 
trial Judge being reversed, (See Coghlan v. Cumberland, 11 st»s] 
1 Ch. 701, 67 L.J. (Ch.) 402, 78 L.T. 540.) It is true that the 
poles were required to be marked to comply with the law, but the 
marking was being carried out as the poles were being deli\<-red 
at the ship’s side, so that no objection upon that ground is ; "li

able. There would appear to have been evidence before tin- trial 
Judge which would admit of his holding as he did, that the 
poles were appropriated to the contract, and that the property 
therein passed to the appellant. Further, upon the facts, it 
would appear that there was evidence which admitted of the 
trial Judge holding that the poles were at the buyer’s risk in 
that the property therein stood transferred to the buyer. See 
secs. 24, 26, Sale of Goods Act, R.8.B.C., 1911, ch. 203.) Now, 
in the present case, there was readiness and willingness to deliver 
the poles which had already been accepted by the appellant, iiml 
in fact some of the poles were alongside the ship, the appel- 
and the balance of the poles were alongside the ship, the appel
lant, as we have seen, having previously examined them ami ac
cepted them, and upon the facts, there was evidence upon which 
the Judge could proceed and decide that the appellant wrong
fully refused to take delivery.

During the argument 1 was somewhat impressed with tli view 
that the action was wrongly conceived, and that if then was a 
right of action at all, that it could only be for dama m s for 
breach of a contract in refusing to take delivery. However, 1 
have been constrained to hold that there was evidence entitling 
the trial Judge to hold as he did, and having held that the pro
perty in the poles had passed to the buyer, i.e., the appellant, an
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action was admissible for the price. Sees. 63 and 64 of the Sale 
of Goods Act, R.S.B.C., 1911, ch. 203, read as follows:—

*‘63. (1) Where, under a contract of sale, the property in
the goods has passed to the buyer, and the buyer wrongfully 
neglects or refuses to pay for the goods according to the terms 
of the contract, the seller may maintain an action against him for 
the price of the goods.

(2) Where, under a contract of sale, the price is payable on 
a day certain, irrespective of delivery, and the buyer wrongfully 
neglects or refuses to pay such price, the seller may maintain 
an action for the price, although the property in the goods has 
not passed, and the goods have not been appropriated to the 
contract.

64. (1) Where the buyer wrongfully neglects or refuses to 
accept and pay for the goods, the seller may maintain an action 
against him for damages for non-acceptance.

(2) The measure of damages is the estimated loss directly and 
naturally resulting, in the ordinary course of events, from the 
buyer’s breach of contract.

(3) Where there is an available market for the goods in 
question, the measure of damages is prima facie to be ascertained 
by the difference between the contract price and the market or 
current price at the time or times when the goods ought to have 
been accepted, or if no time was fixed for acceptance, then at the 
time of the refusal to accept.”

It is evident that the sellers, the respondents, had a choice of 
remedies and have chosen to sue for the price of the poles. The 
contract was, in its nature, severable and where the buyer, the 
appellant, as it has been held in this case, accepted the poles, 
the breach of any condition to be fulfilled by the seller can only 
be treated as a breach of warranty and cannot be a ground for 
refusing the poles and treating the contract as repudiated, there 
being no term of the contract express or implied, to that effect, 
this would go to the question of the non-giving of the bill of 
sale and the other provisions relied upon by counsel for the 
appellant. (See sec. 19 (3) Sale of Goods Act.)

Further, sec. 79 of the Sale of Goods Act reads as follows:—
“7!). Where, any right, duty, or liability would arise under 

a contract of sale by implication of law, it may be negatived or 
varied by express agreement or by the course of dealing between 
the parties, or by usage, if the usage be such as to bind both 
parties to the contract.”

The course of dealing between the parties in the present case 
seems to me to have obviated anything further being done, the 
poles were being delivered and all would have ended well had

B. C.

C. A.

of Canada

**ACo.R

McPhllUpS,
J.A.



590 Dominion Law Reports. [67 D.L.R.

Ont.

8.C.
the agent for the appellant not acted in the unwarranted and 
precipitate way in which he did. It is regrettable that the ap
pellant should, under the circumstances, be called upon to pay 
for poles which were in the end not received, and many of which 
would appear to be now irretrievably lost, but all that van he 
said about that is, that the appellant must be answerable for tlie 
conduct of the agent who seems to have proceeded in a maimer 
utterly unmindful of the interests of his principal, ami it is 
trite law that the principal must be held answerable for the von- 
duet of the agent; and to the agent, the principal must look in 
the present ease for relief, the liability therefor would not ap
pear to l>e chargeable to the respondents.

Upon the whole case, I am unable to come to the conclusion 
that the Judge was clearly wrong in the decision he arrived at, 
and being of that opinion, it follows that the appeal should stand 
dismissed.

Eberts, J.A., would dismiss the appeal.
Appeal dism issi >].

He FAIKWKATHKK8 Ltd.
Ontario Supreme Court in liankruptcy, Ordc, J. December .!'■>. tU2t. 
Bankruptcy (§IV—36)—Payment of insurance premiums by huukfb 

—Moneys due from company—Assignment—Cancellation ok 
policies—Rebate to agent—Applicable on iiih claim fob
PAYMENT OF PREMIUMS.

An insurance broker, having paid insurance premium and 
charred the insured in his books, may on cancellation of the 
policies after assignment of the insured, rightly apply rebates of 
premiums on his account against the assignor.

[See Annotations, 53 D.L.R. 135, 56 D.L.R. 104, 59 D.L.R. 1]

Motion by claimant, for a direction to the trustee in bank
ruptcy to allow’ a claim made in the bankruptcy prove.dings. 

The claimant in person.
R. S. Cassets, K.C., for the trustee.

Orde, J. The claimant is an insurance broker in Montreal, 
through whom the insolvent company had effected their fire 
insurance. It had been the practice for Alloway to place this 
insurance with different insurers, he paying the premiums, and 
debiting Fairweathers in his books w’ith the payments. In 
some cases Fainveathers gave him promissory notes or accepted 
drafts for the premiums so paid, and in others the item was 
left in Alloway’s books as an open account until paid.

Shortly before the assignment, which was made by Fair- 
weathers on the 3rd August, 1921, they were indebted to Alloway 
upon accepted drafts for premiums paid by him on their behalf 
in the sum of $1,028.35.
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Prior to the making of the assignment, either on the 3rd 
August, 1921, or a day or two earlier, Fairweathers arranged 
with Allowav to cancel the insurance policies upon which he had 
paid the premiums which were represented by the unpaid drafts, 
ami to have the amounts allowed by way of rebate for the un
earned premiums paid by the insurance companies to Alloway. 
The policies were accordingly cancelled, and the rebates, amount
ing in all to $732.98, were paid to Alloway and were applied 
by him in reduction of Fairweathers’ indebtedness to him.

Immediately after the making of the assignment, the trustee 
effected new insurance through Alloway, the premiums thereon 
amounting to $1,275, but the trustee refused to pay Alloway 
more than $542.02, claiming that the $732.98 which Alloway had 
received from the insurance companies by way of rebate was 
an asset of the insolvent estate and ought either to be paid over 
to the trustee or to be applied in part payment of the $1,275 
payable in respect of the new insurance, and that Alloway was 
not entitled to apply the rebate in part payment, or by way of 
set-off, against his claim of $1,028.35.

There are many English decisions upon the question of 
set off by insurance brokers, but they are difficult to apply in 
this case, because the provisions of the English Bankruptcy Act 
as to set-off are much wider than those of see. 28 of our Bank
ruptcy Act. Our Act merely preserves the existing “law of 
set-off” and makes it applicable to all claims against the estate 
ami to actions by the trustee for the recovery of debts due to 
the insolvent. But see. 31 of the English Act of 1914 gives a 
right of set-off where there have been “mutual dealings” be
tween the insolvent and the claimant in many cases where it 
would not otherwise be allowed. See Williams on Bankruptcy, 
12th ed., pp. 160 et seq.

Subsection 1 of sec. 28 of our Act follows sec. 31 of tlie 
Ontario Assignments and Preferences Act, R.S.O. 1914, eh. 134, 
and see. 107 of the Dominion Insolvent Act of 1875. Section 71 
of the Dominion Winding-Up Act, though worded differently, 
is in substance the same.

In the present case the trustee raises no question as to the 
good faith of the transaction, though it is apparent that an 
arrangement such as this on the eve of the assignment must have 
had as one of its objects, at least, the intention of protecting 
the insurance broker in respect of the premiums which he Imd 
paid for the insured. But it would clearly have been a hardship 
and wholly inequitable that the broker who had “carried,” as 
the insurance phrase is, the insured by paying the premiums for 
him, should not be able to recoup himself and the estate from
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the very premiums themselves when refunded by the insurers. 
If he cannot do so, then the insolvents profit to that « hut 
from the transaction.

An insurance broker occupies in many cases a aonnwhat 
peculiar position. He is frequently the agent both of tin* 
insurer and of the insured, and this relationship gives rise to 
particular rights and liabilities on the part of the broker. The 
practice of “carrying” the insured in some cases plans him 
in a position analogous to that of the insurer himself. Ami it 
would seem to be wholly just and equitable that moneys properly 
coming back into his hands from the insurers in respect of 
unearned premiums upon cancelled policies should be retained 
by him. They have in fact come back into the hands uf the 
only person who made the payments, and arc in a sens. ear- 
marked as his money.

If, as in the present case, all element of fraud is eliminated, 
I sec no reason why the agent, having lawfully received the 
rebates from the insurers, should not be entitled to set them 
off against the moneys owing by the insured to him, and I ;n 
cordingly hold that the claimant is entitled to lie paid I v the 
trustee the sum of $732.98 which the trustee has retained in his 
hands, the same to lie set off by the claimant and applied upon 
his claim against the insolvent estate.

The trustee will get his costs of this motion out of the estate.
Judgment accordingly.

He LYNES8 ESTATE.
Manitoba King's Bench, Mathers, C.J.K.B., March IS,

Descent and distribution ($ IA—4)—Devolution ok Estates Act. 
R.8.M. 1913, CH. 54, secs. 4, 9 and 12—Construction I- \ru nr
INTESTATE—SHARES OK WIDOW AND CHILDREN UNDER Ai I>EATH 
OK ONE OK CHILDREN UNDER AUK AND UNMARRIED—RIGHT .1 OTIIKK 
CHILDREN TO INHERIT SHARE.

Under the Devolution of Estate* Act, R.H.M. 1913, eh. 51, <«•<< 4. 
9 and 12, if an intestate dies leaving a widow and children, tic widow 
takes one-third and the children two-third* of the estate; n sulw 
quontly to the death of the parent, one of the children <li.< under 
age and unmarried, the share of such child goes to the citin'! hildren, 
the mother having no interest in the share of such child.

Application by the administrator of an estate to dit ermine 
the respective interests which the widow and the sole surviving 
child of the intestate take in the estate.

E. K. Williams, for Mrs. Featherstone.
J. W. E. Armstrong, for minor child.
ft. Harrison, for trustee.
Mathers, C.J.K.B.:—At the time of the intestate’s death he
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left a widow Isabella Lyness, now Isalsdla Feat Herat one, and 
two children Naomi and Joseph Robert, both under age. Sub
sequent to the death <if her father Naomi died under age and un
married. The mother, Mr*. Feat Herat one, now claims that she 
is entitled to one-half of the share of her late husband's estate 
which came to Naomi on her father’s death, while on behalf of 
Joseph Robert the sole surviving child it is claimed that he is 
entitled to the whole of Naomi’s share. The question to which 
an answer is sought is, which of these claims should he allowed?

The answer depends upon the construction to be placet! on sees. 
4. 9 and 12 of The Devolution of Estates Act, R.8.M., 1913, eh. 
54. It is not doubted that see. 4 gave one-third of the estate to 
the widow and the remaining two-thirds to the children in equal 
shares. If there had been only one child, such child would have 
taken the two-thirds share. Had Naomi predeceased her father, 
her brother would under this section have taken two-thirds and 
his mother one-third.

Section 9 is the complement of sec. 4. The latter relates to the 
case of a child dying before the intestate and the former ap
plies where one or more of several children die after the 
intestate, under age and unmarried. Under both sections, the 
surviving child or children or their issue take the share of the 
deceased child.

By the operation of sec. 4 one-third of the intestate's estate 
went to Naomi. She having died under age and unmarried, 
all the estate that came to her from her father goes, by see. 9, 
to her brother Joseph Robert, he being the only other child.

By sec. 4 the principle is adopted of allotting the estate of an 
intestate, one-third to the widow and two-thirds to the off
spring, whether one or more than one. The same principle is 
maintained by sec. 9 and so long as there are left any children 
or their issue, the share coming to the widow is not increased 
beyond one-third.

But it is argued that see. 12 conflicts with see. 9. It enacts 
that if an intestate have no widow or child or children or lineal 
descendant of any child or children or father, his estate sluill 
go in his mother, brothers or sisters, in equal shares. This provi
sion it is said tits the ease of Naomi and lienee the widow and 
Joseph Robert, the surviving child, share Naomi’s estate equally.

No doubt see. 12 does appear to conflict with sec. 9, hut I must 
assume that the Legislature did not intend that there should be 
any inconsistency ; and if it is possible to construe these sec
tions so as to give effect to both, it is the duty of the Court to 
do no; Maxwell on Statutes, 6th ed., 280, 296. All inconsistency 
disappears if sec. 9 is construed as applying to the particular 
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Ont. circumstances dealt with by it; that is to say, to the ease of
g c one of several children surviving a parent who had died intest

ate dying during minority without having been married, and if 
see. 12 is construed as applying to the general ease of a child 
dying intestate, whether under or over age. without leaving a 
widow or child or children or lineal descendant of any child or 
children or father. Section 9 does not include the cast» of a 
child dying after having attained his majority, nor does it pur
port to provide for the disposition of any estate of a minor child 
which did not come to such child upon his or her deceased 
parent’s intestacy. Such cases do, however, come within the 
scope of see. 12.

There appears to he ample authority for construing sec. 9 
as an exception to the general rule enacted in see. 12. Maxwell 
on Statutes, 6th, ed., at 301, says:—“Where a general intention 
is expressed, and also a particular intention which is incom
patible with the general one, the particular intention is con
sidered an exception to the general one.”

The author refers to the cast* of De Winton v. Brecon (18f>8), 
26 Beav. 533, 53 E.R. 1004, 28 L.J. (Ch.) 598, where Romilly, 
M.R., held that one section of an Act which authorized a corpor
ation to sell a particular piece of land should be treated ns an 
exception to a later section which prohibited the corporation 
from selling any land.

In my opinion, therefore, the mother takes no interest in the 
share which came to Naomi on her father’s intestacy, hut nil her 
interest descends to her brother, not from her but from her 
father’s intestacy.

Costs of all parties to he paid out of the estate.
Order accordingly.

•DVLMAOE v. BANKERS FINANCIAL CORVN.
Ontario Supreme Court, Orde, J. December 29, 1921.

Sale ( §IC—IB)—Conditional sale—Motor cab—Sold to dealer—Rb-
(USTRATION OF LIEN—SALE OF CAB BY DEALER—SEIZVRE OF VAR—
Rights of purchaser.

The compliance with the terms of the Conditional Sales Act 
R.S.O. 1914 ch. 136 as regards registration of a lien agreement will 
protect the vendor unless the article is proved to have been de
livered for the purpose of resale in the ordinary course of bu-si 
ness within the meaning of sub-secs. 3 & 4 of sec. 3 of the Act.

[See Annotation, 58 D.L.R. 188.]
Aotjon to recover damages for the alleged wrongful con

version by the defendants of a motor car.
R.B. Hall, K.C., and F. L. Word, for plaintiff.
C. W. Plmton and Q. G. Plaxton, for defendants.
•Affirmed by the Appellate Division of the Supreme Court of On 

tarlo, February 27, 1922: to be published later.
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Orde, J. The action is brought to recover damages 
for the alleged wrongful conversion by the defendants 
of a motor car. The car in question had been sold by the Cola- 
wav Motors, Limited, to the firm of Mahood & Havery, dealers in 
motor ears at Peterborough, under a conditional sale agreement. 
The vendors assigned the benefit of the agreement to the de
fendants, and the agreement was duly registered in accordance 
with the requirements of the Conditional Sales Act, R.S.O. 1914, 
eh. 136. The ear was afterwards purchased by the plaintiff 
from Mahood & llavery, but was later seized by the defendants.

No question arises as to the regularity of the conditional 
sale agreement, but it is contended by the plaintiff that, under 
suhsee. 4 of sec. 3 of the Conditional Sales Act, a purchaser of 
a ear from Mahood & Havery could acquire a title thereto in 
spite of the agreement and its registration.

Subsections 1 and 2 of sec. 3 require the vendor under a 
conditional sale agreement to reduce the agreement to writing 
and to register it in order to protect himself against bonâ fide 
purchasers or mortgagees for value without notice. If the vendor 
complies with these provisions, his title to the goods cannot 
be affected by any act of the conditional purchaser, except as 
provided in subsecs. 3 and 4, which arc as follows:—

“ (3) Where the delivery is made to a trader or other person 
for the purpose of resale by him in the course of business, such 
provision shall also, as against his creditors, be invalid and he 
shall be deemed the owner of the goods unless the provisions of 
this Act have been complied with.

“(4) Where such trader or other person resells the goods 
in the ordinary course of his business, the property in and 
ownership of such goods shall pass to the purchaser notwith
standing that the provisions of this Act have been complied 
with.”

By subsec. 3, the protection which subsecs. 1 and 2 afford 
to purchasers and mortgagees is extended to creditors in the 
cases indicated. It has no bearing upon the question involved 
in this action, but a reference to it is necessitated by the lang
uage of subsec. 4, the words ‘‘such trader or other person” 
there used evidently referring to ‘‘a trader or other person” 
to whom goods have been delivered “for the purpose of resale 
by him in the course of business.”

The plaintiff says that Mahood & Havery were traders or 
persons engaged in the business of buying and selling motor 
cars, and that the car in question was delivered to them by 
Colaway Motors, Limited, for the purpose of resale by them in 
the course of such business, and that consequently the plaintiff,
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Orde, J.

when he purchased the ear from them, acquired a good title 
against the original vendors and those claiming under tln-in, 
notwithstanding the registered agreement, by virtue of suit- 
see. 4.

Colaway Motors Limited from time to time sold cars to 
Mahood & Havery for the purpose of resale, under a form of 
conditional sale agreement wfiich they called a “wholesale 
contract form.” Under this form of agreement, the car whs 
kept in the warehouse of the dealers, Mahood & Harvey, until 
sold to a retail purchaser, and the price ultimately payai I by 
Mahood & Havery to the Colaway «Motors Limited depended 
upon the list-prices in force at the time of such resale. Hut the 
ear in question here was not sold under any such agreement, 
but under the form of retail agreement used for conditional sale 
to an ordinary retail purchaser. The car was not kept by Mahood 
& Havery in their warehouse at Peterborough until sold, as was 
done with the other cars, but was used by them for the purposes 
of their business, but chiefly for the purpose of demonstrating 
the particular make of car to prospective purchasers. The 
agreement was made on the 4th April, 1921, the pu p hase- 
price being $2,497.81, on which $832.60 was paid in cash, and 
the balance, amounting to $1,665.21, was to be paid in 10 
monthly instalments of $166.52 each, the first to be paid on 
the 4th May, 1921. Three of these instalments were paid. The 
contract contained an express covenant by the purchasers that 
they would not sell, assign, transfer, or make over their rights 
in the ear without the previous written consent of the vendors 
or their assigns.

During the months of July and August, 1921, Mahood & 
Havery were going behind, and they finally became bankrupt 
aliout the 20th August. About the 9th July, they gave instruc
tions to one Percy E. Dulmage, who was employed by them as a 
salesman, to try to sell the demonstrating car. Dulmage t here
upon drove the car from Peterborough down into Prim e Edward 
county, and after some negotiations sold the car to the plaintiff, 
a distant cousin of his own. The price was $1,800. Dulmage 
taking in exchange a Ford car at a valuation of $300. in cash 
$100, a cheque for $1,200, and a note for $200. On the 12th 
August, an agent or bailiff of the defendants claimed the ear 
from the plaintiff, and, after some inquiry as to the existence 
of the defendants’ agreement, he allowed the defendants to take 
possession.

It is argued by counsel for the plaintiff that, notwithstanding 
the form of the conditional sale agreement and the covenant not 
to sell, the car was in fact delivered by the vendors to Mahood
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& Ha very for the purpose of resale in the course of business, 
because used ears and demonstrating cars are usually and as 
a matter of business sold by dealers*in motor cars. It is further 
urged that the description of Mahood & lia very on the hack of 
the contract as “Gray-Dort and Columbia dealers” together 
with the reference in the description of the car to the list-price 
as $2,795, while the net price to Mahood & Havery, exclusive 
of service charges, was $2,295, indicates that Mahood & Havery 
were to sell the car at a profit of $500. 1 am unable to see how 
the description of Mahood & Havery as dealers can affect the 
matter. They were in fact dealers in motor cars, and, if their 
calling or business were to he given at all, that was the only 
way of giving it correctly.

The explanation of the $2,795 is that that was the list-price 
of the car as a new car, hut that the car had been damaged and 
that the sale-price to Mahood & Havery was therefore reduced. 
Apart from this, it would not he unusual for the vendor to 
sell a ear to a dealer even for his own use at a reduced price. 
The “$2,795” appears in a schedule which sets forth the de
scription of the car, including its type, model, year of manu
facture, colour, number of cylinders, etc. The contract itself 
makes no reference to this sum as constituting in any way a 
factor in the transaction, and its mention must have been merely 
for the purpose of more fully identifying the make and size of 
the car. It does not affect the character of the agreement. I 
cannot interpret the agreement as in any way justifying, as 
between the vendors and Mahood & Havery, a resale by the 
latter. The car was not, in my judgment, delivered by the 
conditional vendors to Mahood & Havery for the purpose of 
resale in the course of business within the meaning of subsecs. 3 
and 4 of sec. 3 of the Act.

Holding this view, it seems unnecessary for me to do more 
than touch upon the other questions which were argued. Mr. 
Hall strenuously urged that the words “for the purpose of resale 
by them in the course of business” must be confined in their 
application to the words “other persons,” and that a delivery to 
a “trader” for any purpose comes within the scope of the two 
subsections. Apart from the fact that this construction is a 
strained one, it would lead to this ridiculous result, that a de
livery of a piano, for example, to a “trader” in motor cars 
would enable the motor car dealer to resell and give a good title 
to the piano in spite of a registered agreement.

It was natural that a good deal should be said about the hard
ship to a purchaser of a motor car from a dealer in cars if he 
is to lie put upon inquiry before purchasing in order to be sure
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of his title. But is the conditional vendor under such circum
stances to be placed in any lower position than any other per i n 
who entrusts an article to one who happens to deal in the same 
class of goods? The hardship would be the same if the owner 
of a repair-shop, who also dealt in motor ears, chose to sell a 
ear left for repair. A jeweller with whom I leave my watch to 
he repaired can give no title to it to another, though he deals 
in watches. It is really the common question as to which of 
two innocent persons shall suffer for another’s wrong. The 
owners of the car did all they could under the law to protect 
their ownership; and, unless some statutory provision comes to 
the relief of the plaintiff, the maxim caveat emptor applies to 
his purchase from one who could give no title.

There was some ground for the contention of the defendants 
that the purchase was not, under all the circumstances, made by 
the plaintiff in good faith. That he had no notice of the defect 
in Mahood & Ilavery’s title is, 1 think, clear. There was no 
evidence that he acted in lmd faith, and the circumstances under 
which the sale was made, while they might have aroused the 
suspicions of an unusually astute person, were not such as of 
themselves to put the plaintiff upon inquiry, or to cause him 
to suspect that anything was wrong.

The action will be dismissed with costs.
Action dismissed.

CHEVALIER v. PENSER.

Quebec Court of Review, Archibald, A.C.J., Demers and It'eir, «7,7. 
April U, 19ft.

Sale ($ IB—9)—Or goods — Delivery — Inspection — Payment by 
cheque—Dishonour or cheque—Liability or purchasers.

A contract for the sale and delivery of dead hogs is complete when 
the purchasers receive them at the place agreed upon, put them in their 
shop, open them, weigh them, hang them in their refrigerator and pay 
for them by means of a cheque, and upon the cheque being dishon
oured such purchasers are liable for the amount of the cheque and 
protest charges.

Appeal by defendant from the judgment of the Quebec 
Superior Court, in an action for the amount of a cheque given 
in payment for goods delivered, and protest charges thereon. 
Affirmed.

The judgment of the Superior Court of March 10. 1020, Tel 
lier, is confirmed.

On May 26, 1910, the plaintiff sold a dozen dead hogs to the 
defendants, f.o.b. Ste. Elizabeth, at 27 cents per lb. On June 3 
following, 11 of these carcasses were weighed and paid for by
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a cheque for $493, at a place agreed upon. The cheque was dis
honoured and went to protest. The plaintiff sues for the 
amount of the cheque plus $3.06 protest charges.

The'defendants plead that they made payment late in the 
afternoon on the plaintiff’s assurance that the meat was in good 
condition, that on the following day they discovered that it was 
not tit for consumption. That, in fact, the greater part of it was 
condemned and confiscated by the inspector. The defendants 
offered to pay $33.67, the value of the good meat.

J. A. Pictte, for plaintiff ; Weinfield and Spcrbcr, for de
fendants.

The Superior Court maintained the action on the following 
grounds :—

Considering that the sale alleged by the plaintiff in bis declara
tion has been proved, that, in accordance with the agreement, the 
hogs sold were to be delivered at the Canadian Northern station 
at Ste. Elizabeth, the plaintiff being obliged to consign them to 
the defendant’s address in Montreal, the latter being bound to 
pay the freight, as appears by the memorandum given to the 
plaintiff at the time of the de, which memorandum was written 
on the back of the defei mt’s business card in the following 
terms :—“27 cents lb. net—10 or 12—for hogs—F.O.B. Ste. 
Elizabeth”;

That the eleven hogs sold were delivered in good condition at 
the Canadian Northern station at Ste. Elizabeth, the plaintiff 
having so far fulfilled his obligations;

However, that the sale was not yet complete, nor the risk 
transferred to the purchasers, since the weighing had not yet 
taken place (C.C. 1474) ;

That the transportation from Ste. Elizabeth to Montreal ap
pears to have been made under favourable conditions;

That defendants received the hogs at Montreal ; that they put 
them in their shop, opened them, hung them, one by one, in their 
refrigerator, weighed, accepted and paid for them by means of 
a cheque;

That it was at that moment, namely when the carcasses were 
weighed and accepted, that the plaintiff should have objected 
to the quality of the meat if there was any ground for objection ;

That the defendants became owners of the goods and assumed 
the risk, saving the case of latent defects or fraud, by the mere 
fact of weighing and accepting them ;

That, if it is true that the hogs were not at that time as fresh
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as could have been desired—which is not probable—that fact 
was, according to the proof, easy to detect and was not a latent 
defect ;

That no proof has been made of fraud or fraudulent intention 
on the part of the plaintiff ;

That there is nothing suspicious in the fact that the plaintiff 
felt obliged to follow the goods to Montreal so as to be present 
at the weighing and secure payment without delay, which was 
rather the act of a prudent and well-advised man, the more so as 
he had been warned against the defendants in the interval be
tween the sale and the delivery ;

Therefore, that plaintiff is not interested in what happened to 
his hogs after they were weighed and accepted by the defendant, 
even if it were those identical hogs which the meat inspector of 
Bonsecours market confiscated on the following day ;

That the cheque given by the defendants to the plaintiff in 
payment for the said hogs was not honoured and is still din* as 
well as the costs of protest ;

For these reasons : dismisses the defendant’s plea and con
demns the latter jointly and severally to pay to the plaintiff the 
said sum of $496.06 with interest from the date of the action and 
costs.

Appeal dismiss/'I.

H(H>1)LK8N v. LONG.
Ontario Supreme Court, Appellate Division, Meredith, CJ.O., Maclaren, 

Magee, Hodgins and Ferguson, JJ.A. December 27, 1921.
Salk (8IC—19)—Agreement to purchase piano—Payment by instal

ment»—Removal of piano—Seizure by owner—Conversion.
The seller of a piano under a conditional sale is not liable for 

conversion, when he seizes the instrument, as he believes accord
ing to the terms of the agreement, but under certain circum
stances he may be held liable for damages.

Appeal by defendant from a County Court judgment in an 
action brought for the conversion of a piano. Varied.

The facts of the case are stated in the judgment.
E. F. Raney, for appellant.
T. J. Agar, K.C., for respondent.
The judgment of the Court was read by 
Meredith, C.J.O. The appellant made a conditional sale of 

a piano to the plaintiff, the respondent, on the 15th May, I Id!1. 
The terms of the sale are embodied in an agreement signed by
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tin* respondent and bearing that date, which states that the re
spondent had rented and received on hire (with an agreement 
to purchase) the piano, for which he agreed to pa $45 in cash 
and the balance of $555 in monthly instalments $10 each, 
commencing on the 15th June, until the whole price should be 
paid “with interest at 7 per cent, per annum on the unpaid 
balance after 4 years from date of sale.”

The agreement also provides :—
That until the whole purchase-money shall be paid the piano 

shall remain the property of the appellant, but shall Is* at the 
respondent’s risk.

That, in case of default for one month in making any of the 
payments, or if the piano is removed from 881 Lansdowne 
avenue, without the consent in writing of the appellant . . . the 
whole balance of the purchase-money shall, at the option of the 
appellant, become due, and he may . . . resume possession of 
the piano and re-sell it.

That, if possession is resumed, the respondent shall remain 
liable for the whole purchase-money, but shall Ik* entitled to 
credit for the proceeds of the sale after deducting expenses.

That if, for any reason, the appellant should consider him
self insecure, he may declare the agreement or any promissory 
notes or other securities “due and payable even before maturity 
of same.”

The respondent appears to have made all the monthly pay
ments down to and including the payment for January, 1921, 
the last payment having been on the 15th of that month.

The respondent’s residence is referred to in the notes of 
evidence as 881 Ramsden avenue, though called 881 Lansdowne 
avenue in the agreement. In December, 1919, the respondent 
moved to 735 St. Clarens avenue, taking the piano. It was 
moved to the new residence by the appellant, who was paid $5 
for moving it. According to the respondent’s testimony, he 
asked if it was necessary to get a written consent to the removal 
ami was told that it was not. In August, 1920, the respondent 
went to Pennsylvania. While there he continued making his 
payments. Before leaving, the respondent removed the piano 
to the warerooms of the Broderick Furniture Company to la* 
stored ; and, according to his testimony, he got the appellant’s 
consent to his doing this, and the appellant told him that he 
might sell his equity in the piano to anybody, if he sent the 
buyer to him and got it “transferred over.” According to 
the testimony of Mr. Broderick, when the piano was left with 
his company, the respondent said: “If anybody wanted to buy
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it (and he could get hie money out of it), to ring up Mr. Long 
and tell him about it and let them put the sale through.”

On the 14th September, 1920, the appellant took the piano 
from Broderick’s warehouse and removed it to hie own premises

It is admitted that at that time there was no default in 
paying the monthly instalment to warrant the appellant’s taking 
possession of it, but in his statement of defence the appellant 
sets up that he was justified in taking it, liecausc the removal 
of the piano to the Broderick premises was for the purpose of 
sale there and was made without his knowledge or consent. By 
the judgment of the County Court the plaintiff (respondent) 
was awarded $175 and his costs of the action. Vp- 
on the argument, counsel for the appellant endeavoured to 
support his case by contending that he was entitled to remove 
the piano, because he considered himself insecure. It is un 
necessary to consider how far that contention could be support
ed if it had been set up in the appellant’s pleading; not having 
been so set up, it is not open to the appellant, especially in view 
of the defence justifying the removal because of the removal of 
the piano to the Broderick premises.

The appellant, in my opinion, failed to prove any justification 
for taking the piano out of the possession of the respondent. 
He is clearly estopped by what occurred between him and the 
respondent from setting up the absence of a consent in writing 
to the removal, and indeed he does not set up the want of a 
written consent, but alleges, as I have mentioned, that the re
moval was for the purpose of sale and without his knowledge and 
consent.

It follows that the respondent is entitled to recover, hut 
there remains to be dealt with the question as to the measure 
of his damages.

In the statement of defence, para. 9, it is pleaded that, ‘‘subse
quently, namely, on the 14th February, 1921, the defendant's 
solicitors again offered to the plaintiff’s solicitors to allow the 
plaintiff to repossess the said piano under the terms of the 
original agreement.”

If what the appellant did amounted to a conversion of the 
piano—an aspect of the ease I will deal with later on—it is 
to be regretted that the appellant did not, as soon as he was 
served with the writ of summons, apply to stay proceedings in 
the action on his returning the possession of the piano to the 
respondent, when no doubt an order to stay would have Iteeu 
made on proper terms as to costs and compensation to the
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respondent of any loss lie had sustained by being deprived of the 
possession of the piano.

The old praetiee which enabled this to he done was not 
abrogated by the Rules, but still obtains ; see Griffiths v. Grand 
Trunk KAY. Co. (1907), 9 O.W.R. 875, 882.#

I come now to the question as to whether there was any 
conversion of the piano. 1 am of opinion that there was not. 
As I have said, there was no right to take possession, and for 
that wrong the appellant is liable, but it does not follow that he 
is liable in trover. What he did was in assertion of a supposed 
right under the agreement, and he has never treated the agree
ment as at an end or done anything that amounted to a repudia
tion of it entitling the respondent to rescind.

Roth parties treated the agreement as still on foot until just 
before the action was begun, when a demand was made on the 
appellant for the return of the piano; the respondent did this 
by paying several of the monthly instalments and charges for 
storage after the appellant bad taken possession of the piano ; 
and the appellant has never done anything except in pursuance 
of his supposed rights under the agreement.

The measure of the respondent’s damages is the loss he has 
sustained by being deprived of the possession of the piano; for 
some of the time that was no loss, hut a benefit, because it saved 
him paying storage charges. There is little material for deter
mining what his loss is; hut, in my view, if his damages are 
assessed at .$50, he will have.no cause to complain.

I have had some doubts as to how the costs of the litigation 
should he dealt with, but have reached the conclusion that the 
respondent should have his costs, fixed at $50, and that there 
should be no costs of the appeal to either party.

Judgment below varied.

*Gri/Tiths v. Grand Trunk F.IF. Co. was decided by a Divisional Court 
of the High Court of Justice (Falcon bridge, C.J.K.B., Britton and Rid- 
DILL, .1.1.) on the 80th April, 1907. The action was for damages for 
detention and conversion of certain “dump-cars” used in construction 
work. The defendants appealed from the judgment at the trial, by which 
the plaintiff was awarded $7,200 damages. Riddell, J., who read the 
judgment of the Court, said that there was ample evidence of conversion, 
and the trial Judge was right in holding that the defendants were liable 
as for a conversion. “We were told on the argument,” the learned Judge 
said, “that the practice of defendants coming into Court after a conversion 
and applying for a stay had been abrogated. . . . None of us had ever 
heard of the abrogation of this useful practice, and no case was cited, nor 
have I found one so deciding. On the contrary, it seems to me that the 
effect of sec. 128 of the Ontario Judicature Act, R.8.O. 1897, ch. 51, is 
to continue that practice. ... It would be absurd to suppose that such a 
power could be taken away from the Court except by express enactment.”
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MERCHANT’S BANK OF CANADA v. ANGERS.

Supreme Court of Canada, Mignault, J. November 11, 1981. 
Bankruptcy ($ I—fi)—Application for special leave to appeai

Court of Kino’s Bench (Que.) —BANKRUPTCY Act. 1919 (Dom.), 
ch. 36, secs. 74 (3), 35, 63—Construction—No quenth ,>k
PUBLIC INTEREST INVOLVED—INTERLOCUTORY JUDGMENT—I*KA TICE 
AND PROCEDURE UNDER THE ACT.

Under the Bankruptcy Act, 1919 (Dom.), eh. 36, Courts e\< ise 
their jurisdiction according to their ordinary procedure (sec. ii:i, ;m,| 
special leave to appeal from the Quebec Court of King *s Bench will 
not he granted by the Supreme Court of Canada, under sec. 74. v , .
3 of the Act, where the whole question if leave were granted |v
whether an appeal to the Court of King's Bench was properly brought, 
there being no question of public interest involved and the case Ih-ing 
one in which the Court would not be called upon to construe any . t ion 
of the Act.

| See Annotations 53 D.L.R. 135; 56 D.L.R. 104; 59 D.L.R. 1.]

Motion for special leave to appeal under sec. 74 (3) of the 
Bankruptcy Act, 1919 (Dom.) ch. 36, from a judgment of the 
Quebec Court of King’s Bench, Appeal Side, dismissing an ap
peal from the judgment of Loranger, J., which granted 
respondent’s petition to take certain proceedings in tin- name 
of the trustee.

The facts arc fully set out in the judgment of Mignault. J., 
following :

AtW Geoffrion, K.C., and A. It. Holden, K.C., for the motion.
E. It. Angers, contra.
Mignault, J.:—The petitioner-appellant, the Merchants Bank 

of Canada, has applied to me under see. 74 (3), of the Bank
ruptcy Act, 1919 (Can.), ch. 36, for special leave to appeal from 
a judgment of the Court of King’s Bench, Appeal Side (Queltec), 
of October 25, 1921, w'hereby its appeal was rejected, on the 
respondent’s motion for the following reasons :—

Considering that leave to appeal granted by the Court of 
Bankruptcy does not prejudice future litigation and does not in 
any way prevent the appellant from maintaining all the grounds 
of his claim and doing what it could to oppose the respondent;

Considering that a judgment granting such permission is not 
subject to the control of the Court of Appeal ;

To explain the circumstances under which this judgment was 
rendered, I may say that the respondent, in July last, presented 
to a Judge sitting in bankruptcy a petition under sec. 35 of the 
Bankruptcy Act, praying that he be authorized to take proceed
ings in the name of the trustee, but at his own expense and risk, 
to revindicate certain securities which he had furnished to the 
bankrupt as a margin on certain stock transactions made I y him. 
but which he alleged the bankrupt had fraudulently transferred 
to the appellant.
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It appears that in April last an arrangement of the nature of a Can.
transaction (art. 1918 C.C.) had been entered into between the s ^
trustee, duly authorized by the inspectors and the appellant, ----1
whereby the latter was allowed to keep the securities it held for Merchants 
a large claim against the bankrupt, on condition that it would 
not assert its claim against the estate, this arrangement, between 
the parties thereto, to have the authority of a final judgment.

The respondent’s petition coming before Panneton, Judge in 
bankruptcy, was referred to Loranger, J. The present appellant, 
although it does not appear to have been served with a copy of 
the petition, appeared by counsel before the Judge, and pro
ducing the above-mentioned arrangement opposed the granting 
of the petition.

The Judge, however, on the ground that see. 35 of the Bank
ruptcy Act does not distinguish between a justifiable or an ar
bitrary refusal of the trustee to institute proceedings, and that 
however serious the reasons for refusing the authorization might 
be. these reasons would have their full effect in a plea to the 
merits, granted the authorization, subject to the present 
respondent furnishing security to the amount of $300.

The petitioner-appellant appealed from this judgment to the 
Court of King’s Bench, but its appeal was dismissed for the 
reasons above stated, and it now’ applies for special leave to ap
peal from the judgment of the Court of King’s Bench to the 
Supreme Court of Canada.

The parties came before me by their counsel on November 9 
and the matter was fully argued.

The petitioner-appellant alleged that this appeal involves mat
ters o*' public interest and important questions of law with 
reference to the proper construction of the Bankruptcy Act, and 
that the said questions of law are applicable to the whole 
Dominion.

Mr. (leoffrion, K.C., for the appellant, argued that it was very 
important that sec. 35 of the Bankruptcy Act be construed by 
this Court. This section reads as follows :—

“If at any time a creditor desires to cause any proceeding to 
be taken which, in his opinion, would be for the benefit of the 
bankrupt’s or authorized assignor’s estate, and the trus.ee, un
der the direction of the creditors or inspectors, refuses or m gleets 
to take such proceedings after being duly required to do so, the 
creditor may, as of right, obtain from the Court an order au
thorizing him to take proceedings in the name of the trustee, but 
at his own expense and risk upon such terms and conditions as 
to indemnity to the trustee as the court may prescribe, and
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thereupon any benefit derived from the proceedings shall, to the 
extent of his claim and full costs, belong exclusively to the 
creditor instituting the same; but, if, before such order is grant
ed, the trustee shall, with the approval of the inspectors, signify 
to the Court his readiness to institute the proceedings for the 
benefit of the creditors, the order shall prescribe the time within 
which he shall do so, and in that case the advantage derived from 
the proceedings, if instituted within such time, shall belong to 
the estate.”

Mr. Geoffrion, however, admitted that the only right of which 
he was deprived by the judgment rendered under sec. 3f> -the 
effect of which was to subrogate the respondent in the rights of 
the bankrupt’s estate with respect to the proceedings which lie 
was authorized to institute in the name of the trustee was what 
he termed the right not to be sued in view of the arrangement or 
transaction above mentioned. 1 am not convinced that this is 
any substantial right, for it is obvious that if the transaction has 
the effect of a final judgment against the bankrupt s estate, the 
present appellant can set it up by plea and get its full benefit.

Moreover, this Court would not be called upon to construe sec. 
35 if special leave to appeal were granted. The judgment of the 
Court of King’s Bench did not construe it, but dismissed the 
appeal on the ground that Loranger, J’s., judgment was a mere 
preparatory judgment and one not subject to the control of the 
Court of King’s Bench, and that the preliminary leave to insti
tute proceedings in the name of the trustee did not decide in 
any way as to the merits of these proceedings, and did not pre
vent the appellant from availing itself of any defence in law 
and fact which it might have against the demand of the 
respondent.

But Mr. Geoffrion argued that it would be very important to 
determine whether the Court of King’s Bench should not have 
entered into the merits of the appeal, and whether it had not 
jurisdiction to review the judgment granting authorization to 
institute proceedings in the name of the trustee.

The point, however, really involves the question whether such 
a preparatory judgment is appealable and, if appealable, 
whether under the Quebec Code of Civil Procedure the appeal 
should have been brought as appeals must be from interlocutory 
judgments, that is to say, upon leave obtained. Under the bank
rupt ey Act, Courts exercise their jurisdiction according to their 
ordinary procedure (see. 63), and the whole question, were 
special leave granted, would probably lie whether the appeal to 
the Court of King’s Bench was properly brought. There would,
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therefore, be to my mind no question of publie interest justifying Que-
the grant of special leave to appeal to this Court merely in gc
order to determine whether the Court of King's Bench bad 
jurisdiction to hear the appellant’s appeal, or whether the ap
peal was properly before that Court, in view of the provisions 
of the Quebec law as to interlocutory appeals (arts. 46, 1211 ct 
trq. C.C.P.)

What is certain is that the construction of see. 35 of the Bank
ruptcy Aet could not be passed on by this Court if special leave 
to appeal were granted, nor can 1 sec that any question as to the 
proper construction of sec. 74 would be involved in an appeal to 
this Court. The issue would be, as I have said, whether such a 
judgment is appealable and whether or not the appellant should 
have followed the rules governing appeals from interlocutory 
judgments, and this being a question of practice and procedure,
I cannot think that this Court would interfere with the decision 
of the Court below.

On the whole, my opinion is that I would not be justified in 
granting special leave to appeal (for a reference to decisions 
governing the grant of special leave see my judgment in Riley v.
Curtis's d* Harvey, Ltd. (1919), 50 D.L.R. 281, 59 Can. S.C.R.
2061, and the appellant’s petition is dismissed with costs.

Motion dismissed.

McKAY v. TVRtiEON.

Quebec Superior Court in Bankruptcy, Panneton, J. June 5, 1992.

Bankruptcy ($ IV—36)—Certificate ok sharks licit with bankrupt— 
Agreement to sell at certain figure—Transfer by bankrupt— 
1 joss of identity—Petition to recover other certificate in 
trustee’s possession.

In order to obtain delivery of a stock certificate alleged to have 
been delivered to an insolvent with instructions to sell when the 
market reached a certain price, a petitioner must identify the certificate 
which he asks to he returned with the certificate left with the insolvent, 
and where the certificate in the trustee’s possession Inis not, in any 
way, been identified as relating to the petitioner’s shares, the petition 
will be refused.

|See Annotations 53 D.L.K. 135; 56 D.L.R. 104; 5» D.L.R. l.J

Petition for an order that an authorized trustee be ordered 
to deliver a certain certificate of shares which be has in his pos
session to petitioner. Petition refused.

Brown, Montgomery and McMichael, for petitioner.
Weinfield, Sperber and Levine, for trustee.
Panneton, J.:—Petitioner alleges that on October 3, 1921, he
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deposited with the debtors, certificate No. “D” 2917, covering 
25 shares of Toronto Railway, which belongs to him with in
structions to sell them when the market reaches $75 per share, 
and he demands that the trustee be ordered to deliver to him a 
certificate of 25 sha of Toronto Railway Co., which the trustee 
has in his possession, ever since but not the same certificate as the 
one as he may deliver to him.

The trustee contests said petition denying that the certifiente 
of the 25 shares of the Toronto Railway, which he has in his 
possession, are the shares of the said petitioner.

On February 13, 1922, the debtors transferred certificate to 
their own name in the books of the Toronto Railway Co., and 
exchanged that certificate for a new one bearing No. “D” 4:WO.

On the same day they transferred this last certificate No. • I)” 
4390 to La Banque Provinciale as security for their account duo 
to the bank and in due course La Rauque Provinciale, ou March 
10, sold the said shares and transferred said certificate to one 
Looney.

The trustee Turgeon has in his possession a certificate of 25 
shares of the said Toronto Railway Co., in the name of the 
debtors bearing a number different from the others above men
tioned, the origin of this certificate is not shown.

Considering that the trustee has not in his possession tin- said 
certificate No. “D" 2917, that the shares covered by that cer
tificate were appropriated to themselves by the debtors who ex
changed them for a new certificate with new numl>er, which new 
certificate he transferred as above mentioned to La Ran que 
Provinciale, which new certificate La Banque Provincial • sold 
to a third party, as above mentioned ; that the certificate nf 25 
shares of the Toronto Railway Co., which the trustee has in his 
possession, has not in any way been identified as relating to 
plaintiff's shares mentioned in certificate “D” 2917; that said 
trustee has proved the allegations of his contestation and that 
petitioner has not proved that he is entitled to obtain possession 
of the said certificate of shares which the trustee has not in his 
possession.

The Court dismisses said petition with costs.
Petition dismimd.
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DOMINION IRON AND STEEL Co. v. THE KING.
Exchequer Court of Canada, The President of the Court. December 16, 19SO.

War Measures Act ($1—1)—Construction—Appropriation ok plant— 
Meaning OF sec. 7—Contract—Formal document— Rights OF
PARTIES.

The Crown cannot be said to have “appropriated” the plant of a 
company within the meaning of see. 7 of the Wiar Measures Act. 1914, 
eh. 2 (Imp.), where during the whole time that the order for the 
Government was being filled, the company carried on its own business 
in addition to that of the Government and had full control of its 
plant and equipment, and the proposal to manufacture being accepted 
by the party to whom it is sent, such acceptance, stating that it will 
be followed by a formal contract, ami where the formal contract is 
intended to embody the agreement, the contractual relations of the 
parties will be based on the terms so agreed upon, regard being taken 
of the intention of the parties.

Reference by the Minister of Justice of a claim of the 
plaintiff, to recover the price of rails furnished to various rail
ways, to wit: the Canadian Pacific R., Co., the Grand Trunk R., 
Co., the Toronto, Hamilton and Buffalo R., Co., etc., during the 
war. upon the order of the Crown for which it was liable.

Informations were also exhibited by the Crown, claiming 
from the railways for whom said rails had been ordered, the 
price thereof.

By consent of counsel for all parties, inasmuch as the said 
railways were interested in the result of this action, counsel for 
the said railways attended the trial and were permitted to cross- 
examine the witnesses and were heard in argument. No judg
ment was given against them, counsel for the Crown declaring 
they were not asking for judgment against the railways and that 
the question, as between the Crown and Railways, would be left 
over for future direction.

Wallace Nesbitt, K.C., E. M. MacDonald, K.C., Hector Me- 
1 nues, K.C., J. Stewart, and E. F. Newcombe, for plaintiff.

V. E. Meredith, K.C., and A. Holden, K.C., for the Crown.
J. A. Soule, for the Toronto, Hamilton, and Buffalo R., Co.
IV. C. Chisholm, K.C., for the Grand Trunk R., Co.
The President of tiie Exchequer Court :—The trial of this 

case commenced at Ottawa on September 17, 1920. The only 
witness called on behalf of the plaintiffs was Charles Syinonds 
Cameron. He is the controller and the secretary-treasurer of the 
Dominion Iron and Steel Co., and also a director of the company.

After proceeding for a considerable length of time with the 
cross-examination of Cameron, it appeared that a mass of papers 
required for the cross examination were not in Ottawa, and it 
was subsequently arranged that the continuation of the 
cross examination should be taken at Sydney. At the re- 
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quest of all the parties, the Registrar of the Court Meut to 
Sydney, and several days were occupied in the continuance of his 
cross-examination, and then adjourned to Montreal, and then to 
Ottawa where the trial was continued before me on October 25, 
1920, and Mr. Cameron’s cross-examination Mas concluded. The 
trial Mas then continued and lasted nearly 5 days. The imm
inent took place on a subsequent day, and lasted for nearly 5 
days. A great mass of evidence and exhibits have cumbered the 
record. Had counsel for the defendant examined Cameron for 
discovery prior to the trial, a great deal of time Mould have heen 
saved, and a mass of irrelevant evidence eliminated from the 
case. The examination of Cameron at Sydney was practically, 
to a great extent, an examination for discovery.

In justice to the counsel M'ho conducted the case, it is appar
ent that Cameron Mas not over anxious to facilitate the getting 
at the facts. It looked to me as if he were rather enjoying the 
tilt of wits with the counsel who Mas cross-examining him.

However, the case came to an end. Since the close of the 
argument I have read over carefully all the evidence and argu
ments, and such of the exhibits as in my opinion required con
sideration.

On March 13, 1918, the company had a contract with the Im
perial Munitions Board for the rolling of shell steel for munition 
purposes. The order in council reads as follows :—

“P.C. 629. Report of the committee of the Privy Council, ap
proved by His Excellency the Governor General on March 15, 
1918.

The committee of the Privy Council have had before them a 
report, dated March 13, 1918, from the Minister of Railways and 
Canals, representing that it is essential that rails for renewals lie 
obtained immediately for the various railways in Canada, if the 
railways are to continue operation to their full capacity for war 
purposes during the next year.

The Minister further represents that every source of supply 
outside of Canada has been investigated without success.

Further, that the Imperial Munitions Board, realizing the ab
solute necessity of the railways obtaining rails, have agreed to 
release the Dominion Steel Co., Ltd., from its contract with the 
Imperial Munitions Board from April 1, so as to permit of the 
rail plant running to fullest capacity until at least one hundred 
thousand tons (100,000) of rails have been rolled, as said rails 
are urgently needed for war conditions.

Further, that the Minister of RailMavs and Canals took up 
with the Dominion Steel Co., the question of rolling said rails 
and he has received the following letter:—
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In accordance with your request of this date, I beg to submit 
the following proposal covering your requirements of steel rails :

Material : Basic open hearth steel rails, of the Canadian 
Pacific Railway’s Co.’s section weighing 85 pounds per lineal 
yard, first quality.

Quantity: One hundred thousand (100,000) gross tons of 
2,240 pounds.

Specification : The rails covered by this proposal to be manu
factured in accordance with the specification which governed the 
production of steel rails by the Dominion Iron and Steel Co., for 
the Canadian Government Railways, during 1917.

Lengths : The standard length of rail to be thirty-three (33) 
feet. The purchaser to accept not less than ten per cent. (10%) 
of the contract tonnage in shorter lengths, down to and including 
twenty-four (24) feet, should the seller elect to supply the same.

Inspection : Testing, inspection and acceptance of the rails to 
be carried out at Sydney, N.S.

Shipment : The rolling of the rails covered by this proposal 
shall be undertaken to commence on or about April 1, 1918, and 
shipments shall begin as soon as practicable thereafter, in carload 
lots. The rate of rolling to l>e the capacity of the Dominion Iron 
and Steel Co.’s rail mill. It is estimated that it will be possible 
to produce approximately 10,000 tons during the month of April, 
1918.

No. 2 rails: The purchaser shall accept not less than five per 
cent. (5%) in second quality rails, in lengths down to and in
cluding twenty-four (24) feet, should the seller elect to supply 
the same.

Price: No. 1 quality, seventy dollars ($70.00). No. 2, sixty- 
eight dollars ($68.00). Both prices per gross ton of 2,240 pounds, 
free on board cars, Sydney, Nova Scotia.

Terms: Net cash on thirty days from date of shipment.
The above proposal is made subject to acceptance within a 

reasonable period, and will in the event of the same meeting with 
your approval be followed by a formal contract.”

And to which the following reply has been sent:—
I am in receipt of your letter of the 12th instant, covering 

your offer for the rolling of 100,000 tons of steel rails, and in 
reply, l>eg to say that your offer to manufacture is quite accept
able, the price will be submitted to council. You will hear from 
me in due course.

Please make the necessary arrangements to proceed with the 
rolling as of April 1.

Can.
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Mark Workman, Esq.,
President, Dominion Steel Corporation, Limited,

Montreal, P.Q.
“Further, that since the Dominion Steel Co., received reply 

to their letter they ask that before agreeing to commence the 
manufacture of said rails, the price quoted be assured to them.

The Minister recommends that authority be granted under the 
War Measures Act, 1914, for an order to he issued to the 
Dominion Steel Co., Ltd., for the rolling by the Dominion Iron 
and Steel Co., of at least one hundred thousand tons of steel 
rails, rolling to commence on April 1, 1918, to specifications to he 
approved by the Minister of Railways and Canals, and at a price 
to be determined on the recommendation of tlie said Minister, ap- 
proved by your Excellency in Council, after an investigation of 
the company’s costs by experts appointed by the Minister of 
Railways and Canals.

The committee concur in the foregoing recommendation to 
submit the same for approval.

Rodolphe Boudreau,
Clerk of the Privy Council.”

It will be noticed that by this order in council it was provided 
that the price to be paid for the rails was to be approved by the 
Minister of Railways and Canals, and at a price to be determined 
on the recommendation of the said Minister, approved by His 
Excellency in Council, after an investigation of the company’s 
costs by experts appointed by the Minister of Railways and 
Canals.

Under the order of March 15, 1918, the company proceeded to 
roll the rails, and the 99,000 tons of steel rails number one, were 
delivered to the various railways, and in addition thereto some 
17,000 tons of second class rails were also delivered, it having 
been agreed, first, that 5% of second class rails should he ac
cepted out of the 99,000 tons of rails, subsequently modified by 
an agreement that the 5% of second class rails should be in ad
dition to the 99,000 tons of first class rails,—and by a latter ar
rangement, an additional number of tons of second class rails 
were also to be taken over.

Instead of the Minister fixing the price, a subsequent Order 
in Council, dated on February 26, 1919, was passed, under which 
the Minister, apparently with the assent of some of the railways, 
made the reference to the Exchequer Court to fix the price.

The Dominion Iron and Steel Co., presented their claim, and 
it is material to consider this claim. The Minister of Justice re
ferred the claim as presented by a direction, which reads, as 
follows :—
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“Under the powers conferred by see. 7 of the War Measures 
Act, 1914, or otherwise existing in this Mialf, 1 hereby refer to 
the Exchequer Court of Canada the annexed claim of the Do
minion Iron and Steel Co., Ltd., for compensation for appro
priation by Ilis Majesty, 100,000 tons of rails.

Dated at Ottawa this 30th day of October, 1919.
Charles J. Doiierty,

Minister of Justice.
To the Registrar of the Exchequer Court of Canada,

Ottawa.”
This reference states that under the powers conferred by see. 

7 of the War Measures Act, 1914, eh. 2, (Imp.) or otherwise es- 
isting in that behalf. No doubt seeing this reference to section 7 
of the War Measures Act, counsel were astute enough to amend 
the nature of the claim and to attempt to obtain compensation 
under see. 7 of the War Measures Act, eh. 2, 5 Geo. V, assen ed 
toon August 22, 1914.

The claim put forward at the trial by Mr. Nesbitt, K.C., senior 
counsel for the steel company, was shortly, as follows: lie proved 
certain contracts with the Imperial Munitions Board under 
which shell steel was to !>e delivered at the contract price of about 
$80 per ton, and his contention was that they should receive the 
same price per ton for the rails in order that the steel company 
might obtain compensation under see. 7 for the loss of their con
tract with the Imperial Munitions Board.

1 suggested that if the ease had to Is* decided under see. 7, it 
would be necessary for the steel company to prove the loss which 
they had sustained. It might appear that instead of the steel 
company suffering by reason of having as they claimed a loss 
from their contract, they might have been saved from loss. Had 
the cost of the shell steel contract I teen greater than the $80 a 
ton, there would be no ground ev *n on the contention of the steel 
company for compensation under see. 7, for the reason that it 
might have been beneficial to get rid of a losing contract.

Mr. Nesbitt, however, took a different view stating he had fully 
considered the question and was prepared to take his stand on 
his case.

Counsel for the Crown or the railways did not suggest that 
the action should tie dismissed for lack of proof, and the ease 
was proceeded with, and the question now is of no importance, as 
counsel for the Crown proved conclusively the ease of the steel 
company, if it stood to lie decided on the basis of compensation 
and the profit which they would have made from the shell con
tract had it been carried out.
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After a full consideration of the case, I am of opinion that the 
steel company cannot avail themselves of the provisions of see. 7 
of the War Measures Act. The reference of the Minister of 
Justice in which he states: “Under the powers conferred In- 
sec. 7 of the War Measures Act, 1914,” is evidently a mistake, 
and cannot vary the rights of the parties as provided by the 
Order in Council of March 15, 1918. Under sec. 6, the Governor- 
in-Council shall have power to do and authorize such act and 
things, etc., and that the powers of the Governor-in-Counci I shall 
extend to all matters coming within the class of subjects herein, 
after enumerated. Sub-section “f” includes appropriation.

In no sense can it be held under the facts of this case, that the 
premises of the steel company were appropriated by His 
Majesty.

Mr. Meredith referred me to an authority in the United States 
Supreme Court, which has an important bearing on the cum- In- 
fore me. United States v Russell (1871), 13 Wall. Rep. 623. It 
was an appeal from the Court of Claims. In that case two strain
ers were requisitioned on the part of the United States for the 
services of the United States. On July 4, 1864, an Act had been 
passed, which reads “That the jurisdiction of the said Court 
(Court of (’laims) shall not extend to or include any claim 
against the United States growing out of the destruction or ap
propriation of, or damage to property, etc.”

It was contended under the circumstances of that case that 
the vessels in question had been appropriated by the United 
States. The Court of Claims held against this contention, find
ing that during the time each of the said steamers was in the 
service of the United States they were in command of the claim
ant, or of some person employed by him subject to his control. 
Further, that when the steamers were respectively taken into ser
vice of the United States, the officers acting for the United States 
did not intend to “appropriate” these steamers to the United 
States, nor even their services; but they did intend to compel the 
captains and crews with such steamers to perform the services 
needed. Part of the opinion of the Court at p. 628, reads as 
follows :—

“Three steamboats, owned by the appellee during the rebel- 
lion, were employed as transports in the public service for the 
respective periods mentioned in the record, without any agree
ment fixing the compensation to ’ »eh the owner should he en
titled. Certain payments for the s 3 were made in each vase
by the government to the owner, L ie claimed a larger sum, 
and the demand being refused he instituted the present suit. 
Prior to the orders hereinafter mentioned the steamboats were
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employed by the owner in carrying private freights, and the 
findings of the court below show that he quit that employment 
in each case and went into the public service in obedience to the 
military order of an assistant quarter-master of the army. Refer
ence to one of the orders will be sufficient, as the others are not 
substantially different. Take the second, for example, which 
reads as follows, as reported in the transcript : ‘Imperative mili
tary necessity requires the services of your steamer for a brief 
period; your captain will report at this office at once in person, 
first stopping the receipt of freight, should the steamer be so 
doing.’ Pursuant to that order or one of similar import in sub
stance and effect, the respective steamboats were impressed into 
the public service and employed as transports for carrying gov
ernment freight for the several periods of time set forth in the 
findings of the court. Throughout the whole time the steam
boats were so employed in the military service they were in com
mand of the owner as master, or of some one employed by him 
and under his pay and control, and the findings of the Court 
show that he manned and victualled the steamboats and paid 
all the running expenses during the whole period they were so 
employed.”

The facts in the present case before me are much weaker than 
the facts in the case before the Supreme Court, as during tbn 
whole time that the order in question was being filled, the steel 
company, as I will point out, were carrying on their own business 
in addition to the turning out of the rails as required by the 
order in question.

1 have come to the conclusion after a good deal of considera
tion, and after hearing the forcible argument before me by Mr. 
Meredith, and of Mr. Nesbitt and Mr. Stewart, that the rela
tionship between the Crown and the steel company was one of 
contract and not a compulsory order under the provisions of the 
War Measures Act. Even if it were not one of contract it 
would make but little difference as in point of fact the steel 
company accepted the terms of payment as provided by the 
order of March 15, 1918, namely, that the price should be de
termined on the recommendation of the said Minister approved 
by llis Excellency in Council, after an investigation of the com
pany’s costs by experts appointed by the Minister.

Before discussing the question of contractual relationship be
tween the Crown on one side and the steel company on the other, 
I think I should refer to what I think has a strong bearing on 
this feature of the case. Section 7 only applies to a case where 
the Crown appropriates property for its own use. It is admitted 
here that the bulk of the order in question of the 99,000 tons of
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steel rails, was not for the use of His Majesty, hut only a com
paratively small portion of the order. There is no dispute on 
this point. The Order in Council of March 15 stated “that 
rails for renewals he obtained immediately for the various rail
ways in Canada,”—the greater portion of which rails were being 
ordered for the various railways, namely:—the Canadian Pa
cific, the Grand Trunk, etc.

Under sec. 6, had the Crown been acting under the powers 
thereby conferred, they could have directed the steel company 
to furnish the rails for these different railway companies. As 
I read the section there would lie no liability on the part of the 
Crown. The liability would have been a direct liability as be
tween the steel company and the various railways obtaining 
their share of the tonnage of the rails. The Crow'n did not pur
port to act under sec. 6, but themselves became the contracting 
party, and became liable to the steel company, and have subse
quently paid Urge sums to the steel company, amounting accord- 
ing to the claim of the steel company to some $6,500,000. 1 was in
formed on the argument that since the presentation of the claim 
a further sum has been paid. This would, to my mind, have a 
strong bearing on the question whether it was a compulsory 
mandate or not. There is no question that the steel company had 
an intimation that if they refused to comply with what the 
Minister requested, power would be invoked under the War 
Measures Act to compel the production and manufacture of 
these rails to be furnished to the railway companies.

The Order in Council of March 15, 1918, contains a provision 
that the Minister recommends that authority be granted under 
the War Measures Act, 1914, for an order, etc. It confers upon 
the Minister power, if the parties could not come together, to in
voke the provisions of the War Measures Act. That the steel 
company did not consider it as a mandatory order is apparent 
from the correspondence had between the parties.

In exhibit 3, the letter of March 12,1918, the proposition is put 
forward on the part of the steel company. I may refer to a 
portion of this letter, which has a bearing on another phase of 
this case, with which I will have to deal later, in which it state» 
that the rate of rolling is to be the capacity of the Dominion Iron 
and Steel Co.’s rail mill. There is no distinction lietween that 
and the words “fullest capacity.”

The company asked that they should tie paid for No. 1 rails, 
$70 per ton, and for No. 2’s $68 per ton; and the letter further 
states that : 4 4 The above proposal is made subject to acceptance 
within a reasonable period, and will in the event of the same 
meeting with your approval be followed by a formal contract.”
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This letter is answered by a subsequent letter from the Min
ister of Railways in which he states: “I am in receipt of your 
letter of the 12th instant, covering your offer for the rolling of 
100,000 tons of steel rails and in reply, beg to say that your 
offer to manufacture is quite acceptable, the price will In* sub
mitted to council.”

This letter from the Minister is followed up by a letter from 
the steel company, in which it is urged that, ‘‘it is very desirable 
and essential that the price be established before rolling arrange
ments commence. We would appreciate your early confirmation 
of price quoted my letter of twelfth.”

There is further correspondence which was referred to at 
length in the argument of counsel, and, eventually, the parties 
came together with the exception as to the specifications which 
were to govern under the contract, and for a time the price to 
be paid. It was pointed out on behalf of the steel company 
that as these rails were to be supplied to the different railway 
companies, it would make the work more difficult if a common 
specification was not agreed upon. Thereupon, a meeting took 
place in Ottawa, on March 22, 1918, and at this meeting Mr. 
Lavoie, the purchasing agent, details in his evidence, what took 
place. He says he met Mr. McNaughton, the representative of 
the steel company in Ottawa, on March 22, 1918, and were 
present at the meeting, Mr. Hell, the Deputy Minister of the 
Department of Railways and Canals, the Chief Engineer Fair- 
bairn, of the Canadian Pacific Railway, Chief Engineer Stewart, 
of the Canadian Northern Railway, Chief Engineer Blaiklock, of 
the Grand Trunk Railway, and Chief Engineer Brown, of the 
Canadian Government Railways, and at this meeting, specifica
tions applicable to the manufacture of these rails were arrived 
at without dissent. It was under the provisions of these speci
fications that the manufacture of the rails was proceeded with. 
The only other point left undetermined was the price. The steel 
company through its president was anxious to have the price 
fixed as quoted in his letter. To this the Minister would not 
agree, and the steel company went on with the order and rolled 
the rails which were subsequently delivered and accepted. The 
steel company had been furnished with a copy of the Order in 
Council of March 15, 1918, by which the manner of ascertaining 
the price was set out; and with full knowledge and without 
dissent, they proceeded to carry out the contract, evidently ac
cepting that provision of the Order in Council which required 
the price to be fixed by the method stated in the order.

The proposal of the steel company contained this statement: 
“The above proposal is made subject to acceptance within a
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reasonable period, and will, in the event of the same meeting 
with your approval, be followed by a formal contract.”

No formal contract was ever executed, and, in my view, that is 
of no consequence, as the documents showed a contract, and the 
contract has been performed (Lewis v. Brass (1877), 3 Q.U.l). 
667, 26 W.R. 152).

Had a formal contract been drawn up and executed by the 
parties, it would have no doubt contained a provision as to the 
manner in which the price was to be ascertained. It is quite 
evident that the steel company, if the price could not be agreed 
on, had no objection to this method of providing for the ascer
tainment of the sum they should be paid.

An Order in Council was passed on December 6, 1918, provid
ing for a contract with the steel company, for 125,000 gross tons 
of 85 pound rails. This was followed up by a written agreement 
which bears date April 1, 1919. It throws light on the willing
ness of the company to accept the method of fixing the price.

”8. His Majesty, in consideration of the premises agrees that, 
upon delivery of the said rails as aforesaid, and the production 
of a certificate from the said agent or inspector that the said 
rails as herein contracted for have been manufactured and 
delivered in accordance with this agreement, and certifying to 
his approval of and satisfaction with the same, the company will 
be paid for and in respect of the said rails so delivered, such 
price or prices as may be fixed by the Minister of Railways and 
Canals of Canada upon and subject to the approval of the Gov
ernor in Council.”

It appears from the Order in Council of February 26. 1919, 
that the Minister was of opinion that «$65 a ton was a fair and 
equitable price in his judgment to be paid to the steel company. 
Instead, however, of proceeding to make a final adjudication by 
himself and obtaining the approval of the Governor in Council 
and ending the matter, he makes this reference to the Exchequer 
Court.

Counsel argued with considerable force that this action of the 
Minister arriving at the sum of $65 was in fact an adjudication 
by the Minister, and that his finding became binding and con
clusive with the result that the reference to the Exchequer 
Court was abortive. I do not agree with him. It is perfectly 
obvious there was no intention to adjudicate on the price. It 
was a mere recital of facts. The object of the Order in Council 
is to provide for a reference to the Court, as a forum to adjudi
cate in place of the Minister. It was simply changing the forum, 
and nothing more. I would refer to the cases cited, of Cameron
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v. Cuddy, IS D.L.R. 757, [1914] A.C. 651, and also Yule v. The 
Queen (1898), 6 Can. Ex. 103; (1899), 30 Can. S.C.K. 24.

It was also argued by counsel that the effect of this Order in 
Council of February 26, 1919, was to fix the price for a subse
quent order, for the 125,000 tons of rails ordered by the Order in 
Council of December 6, 1918. This Order in Council of Decem
ber 6, 1918, might have been worded in clearer language, but it 
could hardly have been the intention to fix the price of the 
order of the 125,000 tons of rails. As I have pointed out, the 
contract for these rails was executed on April 1, 1919, and 
contained the provision which I have quoted, as to the manner 
in which the price was to Ik» fixed, namely, upon the completion 
of the contract.

1 am of opinion that a contract is proved for the reasons 
stated ; but, even if what has taken place is not in fact to lie 
deemed a contract, it would not affect the case, as 1 think it 
quite clear that it never was contemplated or intended that 
compensation should be made to the steel company for any loss 
of profits by reason of the interference with the munition con
tract. The contract for the munitions was not cancelled or done 
away with. The time for the completion of this contract was only 
postponed, and placing oneself in the position of the parties in 
March, 1918, it is apparent that no claim was ever thought of 
I icing put forward in respect of any loss that might lie sus
tained by reason of the company being asked to turn out steel 
rails in lieu of shell steel. If such a claim was contemplated it 
should have lieen put forward by the steel company at the time. 
There is no suggestion in any of the correspondence or docu
ments that such a claim was ever in their mind. What is termed 
the contract with the Munitions Hoard for shell steel, are the 
orders which were given. There was no other more formal con
tract. It is admitted the steel company, had the Munitions 
Hoard terminated the contract, would have lost nothing liecause 
the Munitions Hoard would have had to order rails or other ma
terial produced by the steel company at a price which would 
have given them the same profit as if they had complied with 
their steel contract.

During the course of the trial the following conversation took
place :

“His Lordship: Is there any contract produced which re
quired the Imperial Munitions Hoard to accept that quantity 
(referring to the tonnage to be turned out for the Munitions
Hoard)f

Mr. Ilolden : Yes, they bought the steel.
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llis Lordship: There has lieen so much evidence submitted 
that I do not profess to follow the details: has anything Im-ii 
produced showing a contract which required the Imperial Muni
tions Hoard to take so many tons, as that liefore me in evidem- 

Hon. Mr. Nesbitt : That information has been filed in ihe 
nature of an exhibit, and there is an Order in Council dated 
March 22, expropriating the work for rails which were to In- 
supplied. Perhaps your lordship has forgotten that in the 
turmoil. It was understood by the Minister of Railways at the 
time of taking over these works that the rails would all lie 
delivered some time towards the end of the summer. Then the 
idea was that we should continue after this to produce the 
118,000 or the 100,000 of slid, steel to the Imperial Munitions 
Hoard.”

This, evidently, was the view of the counsel for the steel mm- 
panv, and is in my opinion the correct view. It is also obvious 
from the manner in which the claim was made upon tin- sieel 
company, signed by Mr. MacIunes, solicitor for the steel com- 
panv, that he was of the same opinion. In the second clause of 
liis claim he refers to the fact that “the price was to 1* 
determined on the recommendation of the said Minister approved 
by His Excellency in Council after an investigation of the com
pany's costs by experts appointed by the Minister.”

Mr. Machines proceeds to state that the company in ols*di« me 
to the sai<l order rolled and delivered to the Government of 
Canada the said 100,(MM) tons of steel rails, “but the Governor 
in Council has not determined the said price but has referred 
it to the Exchequer Court.”

1 think it obvious that this claim which is set up fur com
pensation for loss of profits, on the munitions contract. i> mi 
afterthought. In point of fact, as 1 will point out later. Iiml 
the steel company run their mills to full capacity, instead of 
carrying on their other more profitable business, they would 
probably have completed their munitions contract.

1 propose now to deal with the question of what sum should 
lie allowed as the cost of the rails furnished by the steel com
pany with a reasonable profit added thereto. The plaintiffs by 
the ex. No. “U.B.” claim the cost per ton to lie the sum of 
$61.01, less profit. The Crown and the railways accept this a* 
the basis, taking issue with the plaintiffs as to certain items 
notably the price charged for the coal. The plaintiffs in making 
up their statement of costs, place the price of the coal at $-1,442. 
The Crown on the other hand, claim that the cost of this coal 
should Ik* taken at the rate of $1.55 per ton. The difference 
makes a very considerable amount in the cost per ton. I think
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the contention of the Crown, as put forward by their counsel, 
should Ik* given effect to, and that in arriving at the cost the 
sum of $1.55 per ton should In? the amount allowed.

It appears from the evidence that laith in the accounts of the 
Dominion Coal Co., Ltd., and the Dominion Iron and Steel Co., 
Ltd., the cost of coal has been carried in their hooks at the rate 
of $1.55 per ton. A contract has l>een entered into between the 
Dominion Iron and Steel Co., Ltd., and the Dominion Coal Co., 
Ltd., by which at the time this particular order was given, 
namely in March of 1918, ami down to the present time, the 
Dominion Coal Co. had contracted to furnish the coal to the 
steel company at certain rates, subject to revision. At the date 
of this particular order, the price at which the coal was to be 
furnished was the sum of $1.55 per ton. There had Iwn no 
further fixing of the price under the terms of the contraet. 
What happened was that some time in September. 1918, the 
parent company, namely, the Dominion Steel Co., Ltd., read
justed the price, and after certain fluctuations in the price so 
fixed, arrived at the sum of $:t,44d. This amount was not cred
ited to the Dominion Coal Co., but is held in a sort of suspense 
account by the Dominion Stool Co., Ltd.

The claim put forward on behalf of the present plaintiffs is 
that a merger had taken place whereby both the Dominion Coal 
Co., and the Dominion Iron anti Stool Co., had l>oen merged in 
wlutt is referred to as the parent or holding company, namely, 
the Dominion Steel Co., Ltd. There was in reality no merger, 
hut each company, namely, the Dominion Coal Co., Ltd., and the 
Dominion Iron and Steel Co., Ltd., were kept alive as separate 
corporate bodies, the stock of each company being held by the 
holding company. The terms upon which the arrangement be
tween the holding company and the Dominion Coal Co., ami the 
Dominion Iron and Steel Co., are set out in two documents which 
have been filed as ex. No. “F.” They are similar in terms ex
cept as to the separate companies, ami I will refer to the one 
relating to the Dominion Iron ami Steel Co., Ltd. It recites 
the fact of the stock of the company being held by the holding 
company, and it then proceeds:

“And whereas the corporation (meaning the Dominion Steel 
Co., Ltd., the holding company) is arranging to handle the 
products and revenues of the said steel company, and desires to 
handle the products of this company (Dominion Iron ami Steel 
Co., Ltd.,) as well, so that the output of both companies may be 
jointly dealt with.

He it resolved, that all the products of the company intended 
for sale and all rents and revenues of its property now or here-
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after existing or arising, he and are hereby assigned and train
ferred to the corporation to be handled ly it jointly with the 
products and revenues of the said steel company, on the follow
ing terms, namely:

1. The corporation is to provide the company with all moneys 
required for its current operating expenses and also for capital 
expenditures approved by the corporation, as and when re
quired.

2. The company shall issue promissory notes to the corporation 
from time to time to cover moneys used in operating expense# 
until the corporation has been recouped for the same out of the 
proceeds of the company’s products and revenues.

For the moneys required for expenditures chargeable t<> <ap- 
ital account securities of the company shall lie issued and trans- 
ferred to the corporation.

3. The corporation shall from time to time pay over to the 
company the moneys necessary to pay its interest and other 
charges, now or hereafter existing as follows:—Interest and 
sinking fund on mortgage bonds; depreciation as hereinafter 
specified; interest on general indebtedness; interest on income 
bonds; dividends on preferred stock.

4. The amount to be provided for depreciation shall be lixed 
from time to time but so that the amount provided for deprecia
tion and sinking fund together shall not in any year be less than 
$480,000.

5. Payments under clause 3 shall be made by the corporation 
as and when the respective payments therein mentioned fall due 
from time to time, but nothing herein contained shall make it 
obligatory on the corporation to pay any part thereof unless the 
surplus derived hy it from the products and revenues of the 
company during the then current financial year arc sufficient 
to meet the same. The corporation shall, nevertheless, be bound 
to pay over to the company whatever surplus has been so derived 
whenever the same is insufficient to meet the whole of the above 
payments.

6. If the corporation shall at any time fail to pay any part 
of the moneys required to meet the said charges it shall forth
with prepare a separate account of all receipts and expenditure# 
in connection with the products and revenues of the company 
so assigned to it, and submit the same with proper vouchers to 
the company’s auditors so that the company may be able to 
submit proper statements to the holders of its securities, pro
vided, however, that so long as the moneys above specified are 
provided in full the corporation shall not lie bound to furnish the 
company with any accounts.
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7. Any part of the aliove charge* which the corporation may 
leave unpaid in any year shall lie added to and form part of 
the charges to be provided for in the following year and 
shall hear interest only in ease of any interest charges left 
unpaid and unprovided for.

8. Nothing herein contained shall affect the right of the cor
poration to receive payment of the interest or dividend on any 
securities of the company held hy it, as if the same were held 
by any other person.”

It is quite apparent in my judgment that the Dominion Iron 
and Steel Co., Ltd., are entitled under the terms of this resolu
tion to have the profits from their works treated separately from 
the profits derived from the Dominion Coal Co., Ltd. Under the 
terms of this resolution, the contingency might arise that by 
charging the steel company with this increase in price of coal, 
injury might be done to the steel company.

For instance, take clause 5 of this resolution. I do not think 
the holding company had any right whatever to readjust the 
price of the coal. If they did readjust it, credit should have 
been given to the coal company for the increased price which 
the coal company was supposed to derive liy the increase from 
$1.55 to the $3,442. This so-called readjustment «lid not take 
place until, as 1 have stai«‘d, some time in Septemlier, 1918. By 
this time, had the Dominion Iron and Steel Co. carrie«l out the 
bargain as it ought to have Ikm*ii carried out, the contract for the 
99.000 tons of rails and also the extra quantity of seconds, 
would probably have Inmui complcte«l. It s<‘ems to me that this 
so-called readjustment was made with the view of increasing 
the cost so that the Dominion Iron ami Steel Co. might recover 
from the Crown a larger sum of money.

In the same way, with the adjustment of the cost of iron ore. 
In the hooka of the comparin'*, the <*ost of the ore has been treat«‘d 
as being 5 cents. On this claim, this price has been raised to 20 
cents.

1 think the arguments of the counsel for the «lefendants are 
well founded, and that from the $61.01 shown on the ex. “U.B.,” 
this a«lditional charge should be eliminated.

The claim put forward on the part of the Crown that credit 
should lie given f«ir the profits r«ialized from the by-pnalucts 
should not lie allowed. The steel company have given cre«lit in 
their cost sheets for the sum of $100,000. The additional profits 
were earned by putting theie by-products through a different 
process and manufacturing them into articles of commerce. Had 
there licen a loss in the manufacture of these by-products it
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would be difficult to hcc how this loss should be added to the cost 
of turning out of the steel rails.

I asked counsel for the Crown to furnish me with authority 
in support of their contention, but they have not done so.

I would have thought it quite clear that no such claim can 
arise in this ease, and that the Crown and the railways have 
received all that they are entitled to receive by this allowance 
of $100,000 odd.

A further claim was put forward upon the part of the Crown. 
If the rail mill had been operated to the fullest capacity, the 
(iovernment would have had full deliveries by Oetolier 15, VM8, 
according to the claim of the Crown, and they argue that a 
deduction should be made by reason of the increased cost in
curred owing to higher wages, etc. My opinion is adverse to the 
claim put forward under this head. It might have been a 
forcible claim if raised on liehalf of the Munitions Hoard, had 
they complained of the failure of the steel company to comply 
with the contract for the turning out of the rails within a 
reasonable period. I will refer later to some portions of tin- 
evidence to show that this delay in reality to a great extent was 
occasioned by the fact that, instead of the company devoting 
their plant to its fullest capacity, two-fifths of the products 
were devoted to other business of a more profitable nature. The 
rails were eventually rolled and accepted by the Crown, in ful
fillment of their contract.

Mr. Cameron in his evidence, describes the whole process of 
making the shell steel, and also of making the steel for rails. 
The process up to the manufacture of ingots is the same for both. 
When the ingots are put through the blooming mill for the 
making of the steel rails, about 80% of the ingots would be used 
in the manufacture of the rails as against 60%, of the ingots used 
for the purpose of the manufacture of shells. Mr. Jones explains 
this in his evidence at p. 335.

It is quite apparent from the evidence of Cameron that the 
making of wire rods and barbed wire was more profitable. For 
instance, at the opening of the trial, in answer to Mr. Nesbitt. 
Cameron describes the kind of material that they were asked 
to supply in addition to rails, for wire rods and barbed wire, 
and billets in a form suitable for the manufacture of rods, lie 
is asked this question :

“(j. Ilow would that business compare, if you bad been al
lowed to carry on and run your own business, how would that 
have compared, in point of Iming profitable, with either shell 
steel or the rolling of rails? A. It would be more profitable.
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It would be a better price relatively for wire rods and barbed 
wire than almost any other form of steel.

Q. So that, may 1 take it for granted that, apart from your 
contention as to the 99,000 tons, as to the difference of the 
16.000 tons, that the Court can lie satisfied that but for this 
Order in Council an 1 its interference with your business, you 
would have had a more profitable business even for the 99,0001 
A Yes.”

Towards the end of the trial I asked Cameron certain ques
tions. I asked him the following questions:

“(j. Were the products turned out from soft steel more lucra
tive to your company than the product you turned out from hard 
steel? A. I think that they possibly may have been.

(j. Was it a matter of more importance to your company to 
get out the manufaeture of the products of soft steel than to 
keep on w.th the contract for hard steel? A. It was a matter 
of importance to the company to keep on its organisation and 
to keep its mills going.

(j. You got your contract for the rails, that was fixed, and 
you wanted to keep your custom for the soft steel products; 
isn’t that what it all boils down to, speaking man to man? A. 
That is true, sir.”

Mctjuarrie, who was inspector, referring to the subsequent 
contract, states that they commenced the rolling in January of 
1919. He also shows that in March the company rolled over 
2*2.000 tons of rails—and the important part of his evidence to 
which I refer is the fact, according to the statement of this 
witness, that the plant was the same in 1919 as it was in 1918.

Carney, an important witness, states that if they gave the rail 
mill the right of way, they could easily have turned out about 
18.000 tons of rails per month. He also refers to the fact that 
80'< of the ingots would Ik* used for rails, as against 60% for 
the shell steel.

In regard to prices, it is important, as sworn to by Lavoie, 
that under the contract of August, 1917, the company turned 
out 12,000 tons of 85 pound rails at the price of $58.50 per ton; 
he also refers to the letter of McNaughton, the general sales 
agent of the steel company, in which they offered to turn out 
40,000 gross tons for the price of $62.50, and afterwards for 
a reduced tonnage of 7,500 tons instead of 40,000, they agreed to 
tak.- $60.

The claim as to the Newfoundland tax needs no consideration. 
The directors exercised wise judgment and their decision must 
Ihi accepted.

1 am afraid my reasons for judgment are too voluminous.
40—«7 DX.B.
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The matter involved is no great I have thought it better to 
net out more in detail than perhaps is necessary.

Counsel devoted a great deal of time to the preparation and 
conduct of the case. I have felt it due to them to make ; 
examination of the voluminous evidence and exhibits, fn■ ! r 
than otherwise I would have felt inclined to do.

After the liest consideration 1 can give to the case, mid 
having regard to all the circumstances existing owing to n. 
war. I think the price arrived at hy the Minister of |6T> « tm 
for numlier one rails, will fully ami amply recompense th 
steel company. For the second class rails, I would allow 
ton. The letter previously quoted from the steel company would 
indicate that, in their view, there should lie this difference in 
price lietween the two classes of rails.

The application to amend the claim should Is* and is refused.
Counsel will have no difficulty in arriving at what amount 

should Is* paid at the prices I have quoted. And the fact must 
not Is* lost sight of, that since the claim was filed, further pay
ments have been made by the Government and received In the 
steel company.

In regard to interest, 1 have no power to allow interest as 
against the Crown. This seems to have Ins'll conceded hy muti- 
sel, who only claim interest as part of the compensation, if they 
were entitled to compensation under sec. 7 of the statute.

I am of opinion that under all the circumstances of the ease, 
each party should hear their own costs.

Judgment accordingl't

CAR OWXKKN AHHOT1ATION v. MrKFJU'HKK.
Brilink Columbia Court of Appeal, Macdonald, C.J.A., Martin, <• 

and McPhillip*, JJ.A, June 6, 1999.
Landlord and Tenant (♦ IIIB—115)—Re-entsy—Poerr.ni ke ok i , \- - 

Waive»—overdik rent—Conditional assign ment.
A landlord’ll failure to reenter the premise* for the n«»n |>;i\r: "? 

of rent when due, or hi* coiweiiting, conditionally, to mi iismumc 
of the lea*e, the condition never having Ih-cii |terforiued, wi.i >t 
o|H*rate a* a waiver of forfeiture.

Appeal hy the plaintiflf from the judgment of Murphy I. 
Affirmed.

K. C. Mat/ern, for appellant.
/>. A. McDonald, K.C., for respondent.
Macdonau), C.J.A.:—I agree witli the conclusion arrive.! at 

hy the trial Judge and, therefore, would dismiss the appeal.
I think there was no waiver of the forfeiture for non-payment 

of rent. The rent fell due on May 20, and there could he m re-
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entry for 15 days thereafter. Therefore, the landlord could have 
re-entered on June 5. He did not do no then. On June 14, he 
was requested to consent to a transfer of the lease and consented 
conditionally, *>., he executed the assignment and delivered it 
upon the condition that overdue rent should lie paid. It was 
not to eoine into force until this condition had been performed. 
The condition was not performed, hut it is argued by counsel 
for the appellant that whether the assignment was delivered 
conditionally or not, there was an election not to exercise the 
right of forfeiture. With this submission I cannot agree.

Martin, J.A.:—I agree that the appeal should be dismissed.
Gallihkr, J.A. :—On the points argued before us, I think 

the appeal must fail.
With regard to the surrender, the defendant had already 

elected and gone into possession, thereby declaring a forfeiture 
under the lease, and the surrender, although on the same day, 
was at a later hour, possession was not taken by reason of it, 
and it was a voluntary suggestion and act not required or called 
fur by the defendant, and once having taken possession and 
forfeited the lease, his election was made and could not be altered 
by the acceptance of a voluntary surrender under which pos
session was not taken.

With regard to the assignment, in my opinion, that never got 
lieyond lieing an escrow. It is true that if the proposed arrange
ment had gone through by acceptance and payment of rent due, 
and the substituting of a new tenant, it might have been satis
factory to MeKcreher, but this never got lieyond the stage of 
an executory agreement as I understand the evidence.

Mc Phillips, J.A.:—This case involves the consideration of 
rival statements of fact ami tin* application of the law thereto, 
hut in the main, the findings of fact determine the appeal.

The trial Judge, without hesitancy, found the fact to lie that 
rent was overdue under the lease for 15 days or more, and that 
there was the right of re-entry upon this ground alone. Then, 
a* to the assignment of the term, the finding is that that was 
prior to the entry, not subsequent thereto, and this was followed 
by bankruptcy and the surrender of the lease.

Vpon them* findings of fact, the action for damages would be 
rightly dismissed, and such was the decision of the trial Judge, 
save that judgment went in favor of the plaintiff for the value 
of certain lubricating oil and other goods of the plaintiff 
wrongly converted by the defendant.

Counsel for the appellant plaintiff contended strongly that 
although it was true that there was no privity of contract as 
to the demised terms between the respondent defendant and the
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appellant, yet, that the appellant was entitled to be in pos- 
session of or upon the premises by reason of the leave ami li
cense, if nothing more, of Erickson—the lessee by assignment 
of the term consented to by the respondent—hut this is not, 
with deference, a tenable proposition—as Erickson had no right 
under the assignment of the term consented to by the respond. » t 
to further assign or sub-let. The appellant was really a t .•>- 
passer under the circumstances, therefore, Parker v. ./-./ox, 
[1910] 2 K.B. 32, 79 L.J. (K.B.) 921, 26 Times, Lit 4V1. 
is not helpful to the appellant, but on the other hand, 
as submitted by the counsel for the respondent, is an authority in 
his favour; see also Walter v. Yolden, [1902 ] 2 K.B. 304. 71 I..1. 
(K.B.) 693, 51 W.R. 46.

I cannot come to the conclusion that between June 4 and .lime 
25, the date of re-entry, the respondent, the lessor, did anything 
that amounted to a waiver of the forfeiture of the term. The 
re-entry was for non-payment of rent; there was no knowledge 
that there had been any assignment of the term. Note the 
language of Darling, J., in Parker v. Jones, as reported m 7!» 
L.J. (K.B.) 921 at 923.

“But here it is said that the lessor did not know of the >uh- 
letting and that as there can Ik» no waiver without the knowledge 
of the facts, the landlord could not be said to have waived his 
right to evict the plaintiff. If the question had arisen In-tween 
the lessor and the plaintiff, it may he that that contention would 
have been right and that the lessor might have treated the plain
tiff as a trespasser.................. H

Then there is the rather insuperable objection that waiver was 
not pleaded, but it is contended that the question was considered 
and was debated in the course of the trial. In any case, in my 
opinion, waiver could not, upon the facts, lie sustained. The 
ease is not one in which the Court should grant relief against 
forfeiture. See Hamilton v. Killiek et al (1920), 28 B.(Mi. 418.

I would dismiss the appeal.
Appeal dism - sm d.

ROHKNTHAL v. HOPE AND HART.
Quebec King's Bench, Howard, J. April 4, 19gf.

Bankruptcy (41—6)—Composition with ouuhtobs—Ratim< « on— 
Petition to set abiiie—Bankki n< y. Rn.r, C*H (g) - 
tion—Inc rease op security—Jcbisdiction op Appeli.ail (out.

The Quebec Court of Appeal has iio jurisdiction to in. i • the 
security provided b) Bankruptcy Rule 6H (2) on a petition j raving 
that a ratification of a eonq/oaition lie aet aside, and that the • u«itee 
lie ordered to eonvene another mee'ing of creditors to comdder mit her 
offer, thie not being a special race within the meaning of the r dc.

[See Annotation» 53 D.L.R. 135, 56 D.L.R. 104, 59 D.L.R. I.|
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Motion of the respondent asking that the appellant be ordered 
to furnish, within suvh delay as the Court may fix, security for 
the amount of the composition offered by him to his creditors 
and accepted by them and approved by the Superior Court, 
Bankruptcy Division.

Shulman <f* Shulman, for appellant.
Armand Mathieu, for respondent.
Howard, J.:—The record reveals that the appellant, Samuel 

Rosenthal, in October last made an offer of composition, by 
which he undertook to pay his privileged debts and the expenses 
of liquidation in full and his ordinary or unsecured debts 6.1 
cents in the dollar, payable by stated instalments, of which the 
30 cents in the dollar that would first become due would be 
guaranteed. This offer, as intimated, was accepted by the cred
itors and approved by the Court on Deeemlfer 11, 1021.

It seems that the appellant paid something on account of the 
composition, the amount of which does not appear, and gave his 
notes for at least 30% in value of the unsecured creditors, for 
notes to that amount vere endorsed by the surety, S. llosenstein, 
which, though they ha\e matured, have not been paid.

On February 14 last, the appellant presented a petition to 
the Superior Court praying that the ratification of the composi
tion of December 15, 1921, be set aside and that the trustees be 
ordered to convene another meeting of creditors to consider a 
new offer by appellant of 30 cents in the dollar. That petition 
was rejected with costs by judgment rendered on March 8 last, 
for reasons which the Judge sets forth at length.

From that judgment the appellant entered the appeal to this 
Court of King’s Bench now in question, making the deposit of 
$100 required by R. 68, para. (2), of the Bankruptcy Act.

The respondent in support of this motion for further security, 
contends that the present is a “special case”, and that it is, 
therefore, competent under said R. 68 (2) for the Court to in
crease the security to lie furnished by the appellant on this 
appeal.

One cannot read the judgment from which the appeal is en
tered and examine the documents of record without recognising 
that this case presents very special or at least unusual features, 
but 1 am not convinced that it is a “special vase” within the 
meaning of the said R. 68 (2).

By a judgment of this Court rendered in September last in He 
Rosenxtan v. Miller (1921), 23 Que. P.R. 382, the debtor was 
ordered to furnish an additional $1,700 of security, the majority 
of the Court considering that case to be a special one which they 
were cnqtowered to deal with under the rule cited. In that
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ease the Superior ('ourt, while rejecting the petition to put 
the debtor into bankruptcy, had condemned him to pay the costs 
of the proceedings, which were sulmequently taxed at $1,700 or 
therealtouts. The debtor appealed from this judgment, making 
with his inscription in appeal the deposit of $100 under sail! It. 
68 (2), whereupon the respondent petitioned for an order for 
additional security to cover the amount of these costs, judgment 
for which had been given in his favor, or that in the alternative 
he lie allowed to execute his judgment. From the notes handed 
down by the Chief Justice it appears that the majority of tln> 
Court were influenced to this decision by the fact that tin* von- 
detonation covered costs only, that the judgment appealed from
was executory, and that it was not equitable in the ......................
of that case that the appellant should Is* permitted to suspend 
the execution of the judgment against him pending his appeal, 
without giving security therefor.

The present case is essentially different from that of //-.««. 
stein v. Miller, in that the judgment of Decemlier 15, 11*21, is 
not executory, but merely a formal pronouncement or order of 
the Court approving of the composition between the appellant 
and his creditors, and so no such order can be given in this 
case as was given in that of Hosenst(in v. Miller. Moreover, no 
costs are involved in the order of Deceinlter 15, 1921. wlierean 
the condemnation in Hosenstein v. Miller was for costs only, a 
circumstance which, as already pointed out, seems to have in
fluenced the Court in ordering the additional security in that 
case. While, therefore, I am free to say, as I have said, that in 
my opinion the present ease presents special features that might 
dispose one to grant respondent's motion, I do not think that it is 
competent for me to do so under said R. 68 (2 ) nor any other rule 
or provision of the Bankruptcy Act. In my judgment, said K. 
68 (2) does not apply to such a case as this. Respondent's 
motion will therefore lie dismissed. Motion ili*nii*snl.

He l\
Manitoba King’s Hi nt h, Mathers, C.J.K.H. March Jl,

Infants ($■ !<’—10)—Custody of infant child—Hknt intf.rekt i-k uiii.d
TO HF. CONSIDERED.

In detenuining which parent in entitled to the custody of :m infant 
child, the paramount consideration is the welfare of the dnl•!. '? the 
time the application is made, and the <’ourt need not feel its. it Imunl 
By the original order, where a change has taken place in tic cirvum 
stances of the parties. In the circumstances of the case. th-
wife hail remarried ami the child would lie dependant for it> 
on a step-father, the t'ourt held that the liesl interest* of tIn- child 
would lie promoted by leaving it with its father, although he also 
had remarried; he having had the possession of it for over tu ’■ :ir-, 
and being well able to give it the necessary and proper care.
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l,Ko< KKiux<i by way of huhfas corpus to determine whether the 
father or mother is entitled to the custody of their infant child.

(\ //. Locke, for the father.
H. />. (iny, for the mother.
Matiiers, V.J.K.B.i—The parties were married at Winnipeg 

in September, 1911, and this child, born in 1919, is the only 
issue. At the time of their marriage, both the parties resided at 
Winnipeg and they continued to make this city their home until 
January, 1918. On July 7, 1917, the husband enlisted in the 
motor transport service attached to the Royal Flying Corps, and 
went to Toronto, leaving his wife and child in Winnipeg. For 
her support, he assigned $1 per day of his army pay and she 
also received separation and patriotic allowance. In January, 
1918, she, with his consent, took the child and went to Vancouver. 
The parties corresponded regularly and in May of that year the 
husband went to Vancouver on 14 days’ leave, and while there 
they lived together as man and wife. In 1917 the wife had made 
the acquaintance of a man named Foote and after she went to 
Vancouver she corresponded with him. It was apparent to the 
husband some time before his visit to her in May that a change 
had taken place in her conduct and feeling towards him and she 
told him during that visit that she desired her freedom. F poll 
Lis return to Toronto, they again corresponded, and she con
tinued to receive part of his army pay and separation and path
etic allowances as his wife. While in Vancouver, she secured 
employment and left the child in the custody of a Mrs. T. 
After the armistice the husband returned to Vancouver, but his 
wife then refused to live with him and made it very clear that 
she meant to secure a divorce from him, if it were .
Eventually, in January, 1919, divorce proceedings were insti
tuted and the papers were served upon the husband in Van- 
•ouver. He made no defence but lie nevertheless waited in 
Vancouver until after the trial of the divorce petition in March, 
when a decree of dissolution was granted. The ground upon 
which the decree was granted does not appear, but I infer that 
it was upon the ground of the husband's adultery and desertion. 
I tv the decree, the custody of the infant child was awarded to the 
wife.

The circumstances under which this decree was obtained sug
gest very strongly that there was collusion between the husband 
ami wife, lie appears to have very reluctantly acquiesced in 
his wife’s desire to obtain a divorce, and on more than one 
occasion after the proceedings had been instituted urged her to 
continue to live with him, but lie did nevertheless, I think, 
collude with her in order that she might obtain it. I am satisfied

Man. 

K.B. 

Hr C.

Mathers,
c.J.K.H.
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Man. that she alone desired the divorce and that she desired it for no 
K B other reason than that she had contracted a pnssion for Foote

‘ and desired to be quit of her then husband in order that site
Re C. might marry him. The husband had admitted adultery in 191.1, 
Matbers but the parties had lived together for 2 years afterwards. There 
c.j.r.e.' appears quite clearly to have been no desertion hy the husband, 

and if that were one of the grounds relied upon, it must have 
been procured by false evidence. Besides this, I am by no means 
satisfied that Manitoba was not the domicile of the parties in 
which the British Columbia Court would have no jurisdiction.

On August 25 following, the wife married Foote, and 2 years 
afterwards, in August, 1921, the husband also re married. In- 
der the circumstances, neither of them is in a position to contest 
the validity of the divorce (Hahn v. King (1902), 33 So. Rep. 
121; Rex v. Hamilton (1910), 17 Can. Cr. Cas. 410, 22 O.L.11 
484 per Moss, C.J.O.), and neither of them desires to do so. 
That is all I propose to say about the validity of the decree.

Before the husband left Vancouver to return to Winnipeg, 
after the decree had been pronounced, he had some conversation 
with the wife as to the custody of the child. He says it was 
distinctly understood before the decree was pronounced that 1 lie 
custody should go to him. He says his wife promised to bring 
the child to Winnipeg in June following and deliver it into his 
custody. She says that it was agreed that she should bring the 
child to Winnipeg and leave it with him temporarily until she 
should desire to resume its custody. The fact is that she did 
come to Winnipeg in June, 1918, and saw her late husband. She 
then proceeded with the child to her mother’s home in Ontario 
and returned a couple of weeks later bringing the child with 
her. He says she asked his permission to take the child to 
Ontario but she denies this. When she came back she delivered 
the child to his custody freely and voluntarily, the understanding 
being that he would place it in St. Charles Convent. The 
parties entirely disagree as to the terms on which the child was 
left. She asserts that he was only to have its custody during 
her pleasure, whereas he says the custody was turned over to 
him permanently. At that time, she was engaged to be married 
to Foote and, under the circumstances, I believe she found the 
child more or less* of an encumbrance. Notwithstanding that 
she was an affectionate and devoted mother, I find that, in order 
to be free to marry Foote, she was willing, at least, for an in
definite time to part with the custody of her child. It is ad
mitted that the child was well looked after and that its education 
and training was properly attended to while in the father s care.
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He seems to have spared nothing that he conceived to he for the 
child’s welfare, and there is no complaint on that score.

This condition of affairs continued from July 30, 1919, until 
early in March, 1922, when Mrs. Foote, as she then was, arrived 
in Winnipeg, and, after endeavouring to induce her former 
husband to bring the child to her, she, upon his refusal, went 
with another woman to the convent, showed those in charge a 
copy of the decree of the British Columbia Court awarding her 
the custody of the child, and took it away with her. The same 
night she started on her return journey to Vancouver with the 
child, but was arrested en route on a charge of stealing the 
child and brought back to Winnipeg.

It was agreed between the parties that the matter should be 
heard as if writ of habeas corpus had actually lieen issued on 
the application of the husband and that Mrs. Foote had made 
a return to it setting out the decree of the British Columbia 
Court.

A child is not property in which either parent can have a 
vested interest under a decree of divorce. No authority is want
ed for such a self-evident proposition but the question has been 
discussed in numerous United States cases : Re Alderman 
(1911), 39 L.R.A. (N.S.) 988; Kentzler v. Kentzler (1891), 28 
Pac. Rep. 370; Schouler on Domestic Relations, vol. 2, para. 
1896. It is at least doubtful whether a decree of a foreign Court 
disposing of the custody of a child can, under any circumstances, 
be binding upon this Court: Per Street, J., in Re Davis (1894), 
25 O.R. 579, and per Stuart, J., in Ryser v. Ryser (1915), 7 
W.W.R. 1275, at p. 1279. It will certainly not be held to be 
binding if fraudulently obtained ; 13 Hals. 351. At best it will 
only be recognized and acted upon as conclusive as of the time 
when it was made but not as conclusive of the question for all 
time. If any change has taken place in the circumstances of the 
parties the Court will not feel itself bound by the original decree 
but will use its discretion with respect of altered circumstances : 
MyIius v. Cargül (1914), 54 L.R.A. (N.S.) 154.

The welfare of the child is the paramount consideration, and 
if owing to changed circumstances it appears that the interests of 
the child can be best subserved by awarding its custody to the 
parent who was deprived of it by a decree of a foreign Court 
or of the Court of another Province, this Court is in duty bound 
to do so. There has in this case, I think, been very material 
changes in the circumstances of the parties as they were when 
the British Columbia decree was pronounced. In the first place, 
the mother voluntarily parted with the custody of the child for 
2 years and 8 months, and in the second place she was remarried.

K.B.

R r. C.

Mather*,
C.J.K-B.
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She was then earning her own living, but she is now dependent 
upon Foote for her support. The evidence shows that he i< a 
respectable professional man but, nevertheless, she is dependent 
upon him and tin- infant would he dependent upon him for its 
education and support because the mother has no independent 
means of her own. Is it then better in the interest of the child 
that it should remain in the custody and care of its lawful father, 
who is able and willing to perform his full duty as a parent, 
rather than that it should be left to the generosity of a step- 
fatherf I have no hesitation in saying that in my view its wel
fare will 1h* best subserved by leaving it in the care and custody 
of its own father, if there is nothing in his character or cir
cumstances making the adoption of that course inadvisable. It 
is alleged that he hits admitted having broken his marriage vows 
and, therefore, that he is not a suitable person to have the care 
of this child. The mother, who makes this allegation, did nut 
think it a reason why he should not have the child in his charge 
during the past 2 years and 8 months. He admitted having 
committed adultery in 1915, but his wife fully condoned that 
offence and lived with him for 2 years afterwards. He may 
have also been guilty of a similar offence while in the army at 
Toronto in 1917 or 1918, although there is no direct evidence of 
the fact. There is no other allegation made against him. lie 
appears to be an affectionate and indulgent.father of steady 
habits who is spoken of highly by his business associates. His 
earnings are sufficient to enable him to properly maintain and 
educate the child. Charges of infidelity to marriage vows do 
not come with much force from the mother. Before there was 
any estrangement between herself and her then husband, she 
had contracted a passion for Foote with whom she corresponded. 
He was, I believe, the direct cause of the estrangement between 
these parties and their subsequnt divorce. Such a course of con
duct can hardly be regarded as consistent with her own mar
riage vows and was certainly not what would be expected from 
a faithful wife and mother.

It may be said that the father has also remarried and that the 
child will, if awarded to him, be in the immediate care of a 
step-mother. It is a great misfortune to this child that a situa
tion has l>een created wherein it is impossible that it can be un
der the care and protection of both its parents. I cannot close 
my eyes to the fact that the responsibility for forcing that situa
tion appears to rest on the mother, hut I do not propose to at
tach any undue weight to that circumstance. While fully 
recognizing the importance of a mother’s influence in the life 
of the child, the material benefits likely to accrue from being in
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the father's rare in the peculiar circumstances of this case, in Que. 
my opinion, outweigh them.

For all these reasons 1 hold it to be in the interest of the child 
that it should remain in the custody of its father and 1 so order, 
with reasonable provision for access by the mother.

Judgment accord inglg.

KOl>|>K\ v. <HMH>.MAX.
Quebec Superior Court in Bankruptcy, Panneton, J. Jlay 1932.

Bankruptcy ($111—81)—Wages—Privileged and unprivileged claims 
—Money loaned—Right to recover against bankrupt.

The wage# of » workman earned «luring the last three months lwfore 
an assignment under the Bankruptcy Act are privileged, but wages 
earned before that |icrio<l are not privileged. Money loaned to a 
bankrupt before the bankruptcy is not privileged. The Court may 
estimate the value of tin* services rendered.

[See Annotations 53 D.L.R. 135; 58 D.L.R. 104; 50 D.L.R. 1.)

Aiteai. by claimant from the rejection by the trustee of his 
claim against an insolvent for wages due and for money loaned. 
Claim allowed.

Mar Bcrnfcld, for trustee.
E. W. Wfstovcr, for claimant.
Panneton, J. :—Claimant filed with the trustee his claim for 

$1,100.34 of which $901.60 for wages and $198.74 for monies 
loaned. The claimant does not mention any privilege for wages, 
hut the proof before the Court established that claimant worked 
f> months up to within 1 week of the insolvency. The claimant’s 
claim was rejected by the trustee from which decision the 
claimant appeals.

Considering that claimant did work for the insolvent and that 
the value of his services is estimated at $60 per month, which 
for the last 3 months amounts to $180, and that by law the facts 
being established, claimant has a privilege for last 3 months; 
and that he has no privilege for his wages for the 2 months pre
vious, amounting to $120. and further that he has proved loan 
of money to the insolvent to the amount of $198.74; that the 
amount of wages not privileged and the monies which are not 
privileged amount to $318.74, upon which he has received $68.95, 
leaving a balance of $239.79 not privileged.

The Court maintains the appeal to the amount of $180 as 
privileged and $239.79 not privileged with costs limited for the 
attorney of appellant to $75 and disbursements, said costs being 
privileged.

Judgment act ordinglg.
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JOHAXKSSOX v. CANADIAN PACIFIC H. Co.
Manitoba Court of Appeal, Perdue, Cameron, Fullerton, and

Denniutoun, JJ.A. June If, 19SÏ.
Judgment ($ IIA—60)—Res judicata—Action fob fbeioht charm- 

Defence — Carrier’s negligence — Subsequent action f.r
DAMAGES.

A judgment deposing of an action between shipper and earner, 
wherein the issue of the carrier’s negligence had been raised as against 
the carrier's claim for freight charges, is only re* judicata as to the 
facts establishing negligence, but not as to the claim for dam ..' > 
therefor not in issue in the prior action.

Appeal by defendant from judgment of Dysart, J. (1922 . (16 
D.L.R. 599, on an application, made in pursuance of an order 
of the referee, for the purpose of determining how far the issues 
raised by the pleadings in an action were res judicata. Affirm,-d.

//. A. V. Green, for appellant.
F. Heap, for respondent.
Perdue, C.J.M. :—The question involved in this appeal is 

whether the issues in the case have become res judicatae by virtne 
of a judgment of the Court of King’s Bench, 66 D.L.R. 599. in 
a former suit between the same parties and concerning, as it is 
claimed, the same subjects of litigation.

The plaintiff, on April 29, 1918, delivered to the Canadian 
Pacific Co., a carload of frozen whitefish for transportait■: to 
the Raney Fish Co., at Cleveland, Ohio. The fish was loaded in 
a refrigerator car with the bunkers filled with crushed ice and 
15% of salt. An order was given the railway company to re
charge the bunkers with ice and salt in transit when necessary. 
The car was carried over defendant’s Soo Line to Chicago and 
thence over the Nickle Plate Line to Cleveland, where it arrived 
on May 7, and the consignees were notified. It is claimed that 
the fish arrived at destination in good order, but the consignees, 
after making several inspections, refused to accept the shipment. 
It was claimed by the plaintiff that the defendants and their 
agents, while the carload was still in their hands and the transit 
had not terminated, neglected to ice and salt the car as required 
by the contract, with the result that the fish became rotten and 
lost to the plaintiff.

On July 17, 1918, the plaintiff commenced an action against 
the Canadian Pacific R. Co. and -the Raney Fish Co., claiming 
against the first defendant damages for neglect in failing to 
properly ice and salt the fish, and against the second defendant, 
damages for non-acceptance. The railway company filed a state
ment of defence and a counterclaim against the plaintiff' for 
freight charges on the carload amounting to $679.41. On April 
7, 1919, the plaintiff, by notice, discontinued his action against



67 D.L.R.] Dominion Law Repotth. 637

r. a.

Canadian 
Pacific R. 

Co.

Perdue, C.J.M.

the railway company. No defence to the counterclaim having 
been filed, the railway company signed judgment upon it against 
the plaintiff. Subsequently, by an order of the referee, the judg
ment was set aside and leave given to the plaintiff to file a de- Johanesson 
fence which he did on August 20, 1919. The railway company’s 
claim was for freight. The defence was failure by the company 
to observe the terms of the contract with the plaintiff inasmuch 
as it neglected to salt and otherwise care for the fish during 
transit, whereby the fish became bad and unsalable during the 
transit and while in the company’s hands; that in consequence 
of the promises the plaintiff suffered loss to the extent of $4,(MX).
Plaintiff also, by clause 6 of his defence, claimed against the 
company for his loss, but this paragraph was struck out by the 
referee. The issue came on for trial before Mathers, C.J.K.B., on 
May 31, 1921. Although the issue between the parties was the 
right of the railway company to recover freight charges, the 
whole question of the alleged negligence of the company in fail
ing to take proper care of the fish during the period of transit 
became involved and was gone into and adjudicated upon. The 
Chief Justice held that the railway company had not fulfilled its 
contract to carry the goods safely and, therefore, it had no right 
to recover the carrying charges. Accordingly, he dismissed the 
company’s counterclaim with costs.

Shortly after the above judgment was rendered the plaintiff 
commenced the present action against the C.P.R. Co. He alleges 
the delivery of the carload of fish to the company for shipment 
to the Raney Fish Co., at Cleveland, Ohio, defendant’s ac
ceptance of same for carriage and the term of the contract as 
to recharging the car with ice and salt when necessary, and that 
such recharging was necessary every 24 hours. It is also alleged 
that one of the terms appearing on the bill of lading was that 
defendant’s liability as carrier should continue until the ex
piration of 48 hours after written notice of the arrival of the 
car to tie consignees thereof, and that defendant would be 
responsible for its agents to whom the shipment might be en
trusted for any portion of the distance. The plaintiff charges 
neglect of duty on the part of the defendant and its agents in 
failing to recharge the car with ice and salt, so that at the end 
of the transit the fish had become decomposed and worthless.
There were further general charges of negligence against de
fendant and its agents in failing to protect the fish. The plain
tiff claims $3,762.57 damages for breach of contract.

The defendant, in its statement of defence, denies the allega
tions in the statement of claim. It alleges that the goods were 
in had condition when delivered to it for carriage, and it sets up
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the condition in the contract that the carrier should not lie liaM.- 
where the loss of the goods was caused by inherent vice m tl 
goods, or the act or default of the owner. It avers that it con: 
pleted the contract and is not liable for loss occurring after tin- 
transit was at an end. It claims that it and its agents exercise! 
due care and denies all negligence or breach of duty.

In his reply to the statement of defence the plaintiff allege.! 
that all matters and things alleged, denied and set up in tl 
statement of defence (except the denial in par. 13, as to the 
weight and value of the fish and the value of the fish boxes i were, 
in a certain.action of that Court, specifying it, “tried, determin
ed and adjudicated in the words following, that is to say:” Then 
there was set out a copy of the reasons for judgment of Mathers.
C. J.K.B., delivered in the first action, followed by the allegation:

“The foregoing being written reasons given by this Honour
able Court for its judgment in the said former action ; where
fore all the said matters became and are res judicata and the 
defendant ought not to be heard or allowed to say or plead any 
of the matters or things or allegations or denials pleaded and 
set forth in its statement of defence (except the aforesaid allega
tion in para. 13 of the statement of claim.).”

On September 27, 1921, the referee, on the application of the 
plaintiff, and after hearing both parties, made an order, “that 
before the issues of fact herein are tried, the following question 
of law, raised herein, be argued and disposed of at a Wednesday 
sittings of this Court.

Which, if any, of the matters of fact and matters of law de
cided and adjudicated in said former action are, by virtue of the 
judgment and reasons therefor, in the said former action, bind
ing as res judicata upon the parties hereto, so as to dispense with 
proof, or adjudication thereof in this present action and so as to 
estop the parties hereto from denying or controverting the said 
matters in this action by evidence or otherwise.”

The above question came on for hearing before Dvsart, J„ 66
D. L.R. 599, who allowed the defendant to amend the statement 
of defence by adding a new paragraph as follows:—

“13 (a) In the alternative, the defendant says that the claim 
of the plaintiff against the defendant has already been adjudicat
ed upon and the plaintiff is now estopped from bringing this ac
tion or claiming further damages in respect of the said shipment 
from the defendant.”

After hearing the argument on the question of law directed by 
the referee’s order, the Judge declared and adjudged that the 
allegations set forth in pars. 2, 3, 4, 5 and 6 of the statement of 
claim were duly proven, adjudicated and decided to be true in



67 D.L.R.] Dominion Law Kei-orts.

tin* former action and that said matter» ami allegation* (whether 
of law or fact or otherwise) thereby liecame and are re» jmliratae 
between the parties hereto, and that they are thereby estopped, 
etc. He declared that the allegations in paras. 9 ami 10 ( relating 
to the value of the fish and boxes and damages suffered by the 
plaintiff) hail not lieen adjudicated upon the former action and 
are open to litigation in this. He also declared that the claim of 
the plaintiff against the defendant had not lieen adjudicated up
on already and the plaintiff was not estopped from bringing this 
action.

The present appeal is brought by defendant from the above 
order of Dyaart, J.

Counsel for defendant contended that the plaintiff’s claim 
against defendant had Im*cii adjudicated upon in the first action; 
that the plaintiff's claim had been set off against defendant’s 
claim for freight; and that plaintiff could not split his claim 
for «lamages by setting off part of it against defendant’s claim 
for freight and bringing a new action for the remainder. It is 
plain, however, that plaintiff’s claim for damag«*s was not con
sidered in the first suit. Plaintiff attempted to set it up in his 
defence to the defendant’s counterclaim, but this part (para. 6) 
was struck out by the referee. Tin* true ground upon which 
Mathers, C.J.K.B., decided the first action was as stated at the 
conclusion of his reasons for judgment :

“The company’s contract was to carry the goods safely and 
not having done so it has not fultilled the contract on its part 
and has, therefore, no right to recover the carrying charges. ’

The judgment was that defendant’s counterclaim was dis
missed.

The performance of the contract to carry the goods safely to 
their destination is a condition precedent to the carrier's right 
to rerover the charges for carrying them; Cook v. Jennings 
(17Ü7), 7 Term. Rep. 381, 101 E.R. 1032; Metcalfe v. Britannia 
Ironworks Co. (1877), 2 Q.B.I). 423, 46 L.J. (Ij.B.) 443; sir also 
Pollock on Contracts, 9th ed. 278 ct set/. The counterclaim of the 
V.P.R. Co. in the first case, was for carrying charges simply. The 
defence of the plaintiff to this claim was that the railway com
pany had not performed a term of the contract of carriage, 
whereby they undertook to do certain necessary a«*ts to preserve 
the fish during transit, by which breach the fish became bad ami 
unsalable and were refused by the consignee. The only issue in 
the first suit was whether the plaintiff was or was not liable to 
pay the freight. The decision of Mathers, C.J.K.B., is binding 
upon the parties to that issue. Now, what is the issue in the 
present case?
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The referee *s#order directing the inquiry as to what matters 
of fact and law have by virtue of the first judgment become re» 
judicata, recites an admission by the defendant that the fish and 
shipment thereof and the contract for such shipment in the state
ment of claim iu the present suit are the identical fish, shipment 
and contract referred to in the prior action in this Court between 
the same parties and that the reasons for the judgment in the 
prior action (whereby the defendant’s counterclaim for freight 
charges was dismissed) are as is set forth in the plaintiff’s reply 
in this action. This admission definitely settles that the goods, 
the shipment of them and the contract for shipment arc the 
same in each case. The reasons for judgment in the form-1 - use 
are before us, forming part of the pleadings in the present suit, 
so that we can identify the questions before the Court and the 
disposition made of them on the trial of the first suit. The 
difficulty that was experienced in Re Ontario Sugar Co., V. Kin- 
turn's cane (1910), 22 O.L.R. 621 (in appeal (1911), 24 O.L.R. 
332), in ascertaining the actual ground upon which the former 
suit was decided, does not arise in the present case. Dysnvt, J., 
66 D.L.R. 599, has made a summary of “the matters which were 
necessarily decided in the earlier action and are among those 
raised by the pleadings in this.” I agree with his finding and 
need not repeat it. These matters so decided support the al
legations in paras. 2 and 6, inclusive of the statement of claim.

I would refer to the case of Dunham v. Bower (1879), 77 N.Y. 
Rep. 76, as dealing with questions similar to those which have
arisen in the present case. In that case, defendant agi... .. with
plaintiff to load a number of barrels of apples belonging to the 
plaintiff on a boat and carry them from Watkins to New York 
City. Plaintiff’s evidence,wTas that defendant agreed to load and 
start the apples on their journey on or before November S, but 
that he did not start until November 12. The boat was stopped 
by ice at I lion and could proceed no further. The apples were 
frozen and destroyed. The plaintiff sued for damages and de
fendant pleaded in Bar and proved on trial a judgment rendered 
in Justices Court in his favour in an action to recover freight on 
the apples from Watkins to Ilion. It was held by the Court of 
Appeal that the judgment was a bar and that plaintiff was pro
perly nonsuited.

Church, C.J., said, 77 N.Y. Rep. at p. 80. :—
“It is sometimes difficult to draw the line between a judgment 

which will operate as a bar to an action for a specified claim, 
and one which leaves the claim outstanding to he enforced by a 
cross-action. It depends in a great measure upon the nature of 
the demand litigated, the relation which the claim sought to be
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enforced hears to it, and the circumstances attending it. Any 
fact or allegation which is expressly or impliedly involved in a 
judgment, is merged in it, and cannot again he litigated.”

He pointed out that if the allegations in the case were true, 
the defendant was not only not entitled to any freight, hut the 
plaintiff was entitled to a judgment for the whole amount of his 
damages; that the right to freight and the right to damages for 
the destruction of the whole property caused by violation of the 
shipping contract could not co-exist. But the recovery for 
freight adjudicated either that the defendant never made the 
alleged agreement or that lie had performed it, these (pistions 
were necessarily involved in that action, and were merged in the 
judgment. In the case at Bar the carriers were defeated in their 
action for freight on the facts proved by the owner and this in
volved an adjudication that the carriers had not performed their 
contract to protect the goods during the transit and are, there
fore, liable for the loss of them.

I would dismiss the appeal with costs.
Cameron, J.A. :—On July 17, 1918, an action was commenced 

by the plaintiff against the defendant, the railway company, and 
the Raney Fish Co., for the recovery of $3,762.37 claimed as 
damages for the loss of whitefish accepted for shipment by the 
railway company and consigned to the Raney Co. The railway 
company entered a counter-claim to this statement of claim ask
ing for $679.41, being the freight charges for the said shipment 
of fish. The plaintiff discontinued his action for damages but 
entered to the defendant railway company’s counterclaim a de
fence in which were alleged facts substantially the same as those 
set out in the statement of claim, viz., that the railway company 
agreed properly to salt and otherwise care for the fish during 
transit but neglected to do so; that in consequence of such neglect 
the fish became bad and unsalable and were refused acceptance 
by the consignees and, thereupon, the railway company sold 
them for the transportation charges. It was further alleged that 
the sum so realized was $92.75, and that the plaintiff in conse
quence of the premises ‘‘suffered loss and damage to the extent 
of $4,000, being the value of the said fish and other incidental 
losses in connection therewith.” Originally, this defence con
trolled as para. 6 the words ‘‘and the plaintiff hereby agree ac
cordingly against the defendant.” This last paragraph was 
struck out by an order made on the application of the railway 
company. On these pleadings the case went to trial before 
Mathers, C.J., with the result that the railway company’s count
erclaim was dismissed with costs.

On June 27,1921, this present action against the railway com- 
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pany alone was brought on the same grounds as the previous 
action. The defence filed on July 19, 1921, sets up various de
fences and in one para. 13, added by amendment, it is pleaded, 
“that the claim of the plaintiff against the defendant has al
ready been adjudicated upon and the plaintiff is now estopped 
from bringing this action or claiming further damages in respect 
of the said shipment from the defendant.”

In his reply to this defence, the plaintiff sets up that all mat
ters alleged, denied and set up in this defence were tried, de 
termined and adjudicated upon in the following words, and there 
is then embodied in the pleading the full text of Mathers, 
C.J.K.B.’s reasons for judgment in the previous action.

I think this last pleading must be unique, but it was not ques
tioned and is on the record as it comes before us. The next step 
in the action was the order of the referee of October 14, 1920, 
made on the application of the plaintiff. In this order, it is 
admitted by the defendant’s counsel that the fish, the shipment 
and the contract in the two actions are identical and that the 
reasons for judgment in the said prior action are as is set forth 
in the plaintiff’s reply in this action.

The question of law so submitted was, “which, if any, of the 
matters of fact and matters of law decided and adjudicated in 
said former action are, by virtue of the judgment and reasons 
therefor, in the said former action, binding as res judicata upon 
the parties hereto, so as to dispense with proof, or adjudication 
thereof in this present action and so as to estop the parties hereto 
from denying or controverting the said matters in this action by 
evidence or otherwise.”

The question submitted came before Dysart, J., 66 D.L.It. '>99, 
who declared and adjudged that the allegations set forth in the 
plaintiff’s statement of claim in para. 2, 3, 4, 5 and 6 were duly 
proven, adjudicated and decided to be true in a former action 
and that the matters of fact and law therein set forth were and 
became res judicata and that the parties hereto are estopped 
from denying or controverting any of the same and that all such 
allegations arc to be taken as conclusively proved or established. 
He further declared that matters set out in para. 9 and lb of the 
statement of claim were and are not res judicata.

In the result, the action goes now to trial merely on an assess
ment of damages. The history of the case, the pleadings and de
cisions on the questions involved are fully referred to and dis
cussed in Dysart, J.’s, reasons for judgment 66 D.L.R. 599.

On this appeal it was contended that in the first action the 
freight charges were earned, that the defence of the plaintiff to 
the railway company’s counterclaim was itself a counterclaim to
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that counterclaim, that, in substance, the defence sought to pay 
for those charges by way of damages and that, therefore, the 
whole matter raised by paras. 2 to 6 of the plaintiff’s statement 
of claim in the second action was in issue and adjudicated upon 
in the first action. It was urged that Mathers, C.J.K.B., decided 
the first case upon an issue not presented in the pleadings, viz., 
that the company’s contract was to carry the goods safely and 
not having done so it had not fulfilled its contract and was, there
fore, not entitled to recover. The real issue, it is claimed, was 
that the defence set up to the defendant’s counterclaim raised 
the whole question of damages sustained by the plaintiff by rea
son of the breach of contract and that the judgment of the Chief 
Justice must he held to have determined that question and not the 
mere issue as to the non-performance of tin* contract. Out ram v. 
Monwood (1803), 3 East 346, 102 E.K. 630 and Hobinoon v. Du- 
leep Sing (1879), 11 Ch. D. 798, 48 L.J. (Ch.) 758, were cited as 
supporting this view.

it was contended that the defence to the counterclaim was a 
counterclaim as it arose under the same contract as that on which 
the defendant company based its claim in its counterclaim in 
the first action and that all matters in question in this action 
were finally disposed of in the former. Reference was made to 
Renton Gibbs and Co. v. Neville and Co., [1900] 2 Q.B. 181, 69 
L.J. (Q.B.) 514; Snyder v. Minncdosa Cower Co. (1913), 23 
Man. L.B. 750. [See also 13 D.L.R. 804; 14 D.L.K. 332 ]

It was also argued that the cause of action so set up in the de
fence to the counterclaim in the first action cannot be split and 
an action now taken for the balance of damages. Reference was 
made to Black on Judgments, pp. 731 rt seq.

“A party cannot in a subsequent proceeding raise a ground of 
claim or defence which upon the pleadings or the form of the 
issue was open to him in the former one.” 13 Hals. p. 333, para. 
467, citing Re Hilton; Ex parte March (1892), 67 L.T. 594, 9 
Morr. 286.

It is necessary to consider the effect of the defence to the 
counterclaim in the first action. As that part of it which origin
ally claimed damages was struck out, our consideration of it is 
simplified. At the trial it was evidently considered as stating 
facts which afforded a defence to the counterclaim. The deci
sion in substance was that the facts shown defeated the railway 
company’s right to reeover.

I must say that I was at first under the impression that the 
plaintiff’s remedy against the railway company was to lie had 
only in an action (or counterclaim) for damages in contract or 
tort. But, on further consideration, it appears that this is not
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the case. The defence to the counterclaim in the first action van 
properly he regarded as setting forth facts intended to raise the 
plea that the destruction of the goods by the negligence of the 
railway company destroyed its claim for the transportation 
charges. Such was the view taken of it at the trial and justi
fiably so, especially considering the amendment which had been 
made in striking out the claim for damages.

Whatever may have been the rule in the past “the Court looks 
to the purpose and effect of the contract as a whole, as a guide to 
the probable intentions of the parties and the presumption, if 
any there be, is that breach or default in any material term of a 
contract between men of business amounts to default in the 
whole:” Pollock on Contracts, 9th ed., p. 279.

1 refer to the further discussion of this subject at pp. 2*2 <t 
seq. A test often applied is whether the term of the contract 
in which default has been made “goes to the whole of the 
consideration” or only to part. “Can it be said that the prom- 
isee gets what he bargained for, with some shortcoming for which 
damages will compensate him? or is the point of failure so vital 
that his expectation is in substance defeated?”

Pollock quotes from the judgment of Blackburn, J., in liiflini 
v. Gye (1876), 1 Q.B.D. 183, 45 L.J.(Q.B.) 209, approving the 
rule laid down by Parke, B. in Graves v. Legg (1854), 9 Ex. 
709, 23 L.J. (Ex.) 228, 156 E.R. 304, and says, at p. 284: “If. 
however, there be any presumption either way in the modern 
view of such cases, it is that, in mercantile contracts at any rate, 
all express terms are material.”

From this point of view the proof of the allegations in the 
defence to the defendant company’s counterclaim was properly 
regarded by the Chief Justice as showing that the company had 
committed a breach of a most material term of the contract, a 
term that went to the whole of the consideration, and in holding 
that such breach amounted to a default in the whole contract.

What was set up by this plaintiff in the former action was set 
up as a defence and not as a cause of action. The claim for 
damages having been struck out, the pleading to the counter
claim was obviously treated at the trial as a defence which, when 
established, excused the payment of freight and had no other 
effect.

This is a case, therefore, where the matters pleaded in the 
statement of claim in the present action, although they might 
have been used as a defence in the first suit, constitute a sub
stantive and distinct cause of action which the present plaintiff 
was not in the former suit bound to plead or set up. 23 ( y . p. 
1163. The case of Dunham v. Bower, 77 N.Y. Rep. 7(1. which



67 D.L.R.] Dominion Law Reports. 645

was cited to us is in point. There, it was held that where goods 
are destroyed by a failure on the part of the carrier to perforin 
his contract of transportation, the failure to perform is a de
fence, going to the whole cause of action for freight and that 
the shipper, having thus defeated the action for freight, is at 
liberty to sue for damages. Church, Ch. J., says at p. 81 :—

“The defendant was not only not entitled to any freight, hut 
the plaintiff was entitled to a judgment for the whole amount 
of his damages,” and:

“This was clearly a ease where the owner was ‘excused 
freight’ not merely liecause the goods were damaged, hut lieeause 
they were destroyed by the violation of the contract of ship- 
nlcnt.,,

The Chief Justice of the King’s Bench held that there was 
such a destruction, though the fish in their damaged condition 
realized a trifling amount, and his finding stands and cannot he 
disputed.

hi my opinion, it is clear that in the former suit, in which 
the claim for freight was disposed of, the claim of the present 
plaintiff for damages, an entirely distinct matter, was not in 
issue or actually determined therein, and that his right of action, 
therefore, is still outstanding. It follows that there is nothing 
in the objection that the plaintiff in this action is splitting his 
cause of action.

It is now established in cases where the defence of res judicata 
is raised that we are entitled to look at the reasons for judgment 
as well as the pleadings and formal judgment to ascertain with 
precision the issues decided in the former action. Those reasons 
arc on file as part of the record in the present case and are made 
part of the referee’s order under which the question of law was 
submitted. Apart from these considerations, there is ample 
authority for so doing.

The former rule that to constitute an estoppel by a former 
judgment, the precise point which is to create it must have been 
put in issue and decided and that it was so put in issue and 
decided can appear by the record alone is now generally re
pudiated.
“It is now fully settled upon the authorities that extrinsic 

evidence, when not inconsistent with the record and not im
pugning its verity, is admissible for the purpose of indentifying 
the points litigated and decided in a former action between the 
same parties, when the judgment therein is set up as a bar or 
estoppel in the case on trial.” See Black on Judgments, Vol. 
2, para. 624, a statement of the law that is supported by over
whelming authority.
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In support of this view Barber v. McCuaig (1900), 31 O R. 
593, was cited. There it was held by Meredith, C.J., that, where 
the defence of res judicata is set up, the Court may properly 
examine the pleadings, evidence and proceedings at the trial of 
the former action as well as the reasons given for the judgments 
thereon for the purpose of showing what was decided. In Re On
tario Sugar Co., 22 O.L.R. 621, Meredith, C.J., held in an instruc
tive judgment that, in order to ascertain whether the judgment in 
the former suit is a bar, the Court may look outside the judg
ment and the pleadings. He points out that the difficulty of ap
plying the rule that the Court shall not try a suit or issue in 
which the matter has been directly in issue in a former suit is 
greater under the existing system of pleading than it was under 
the system prevailing before the Judicature Act, in which case, 
as pointed out by Williams, L.J., in Iiipley v. Arthur (1902 . *6 
L.T. 735 at p. 736, you, necessarily, have to go to the evidence 
to identify what was in truth and in fact the subject-matter in 
respect of which the plaintiff succeeded. Meredith, C.J.’s de
cision was affirmed on appeal, 24 O.L.R. 332, and leave to appeal 
from the Court of Appeal to the Supreme Court was refused 
(1911), 44 Can. S.C.R. 659. Anglin, J., says at p. 661 :—

“The proposition that the Court may look beyond the judg
ment and pleadings to ascertain what issue was actually deter
mined in an action is well established by the authorities which 
the learned Chief Justices cite.”

In Sorensen v. Smart (1884), 5 O.R. 678, it was decided that 
the defence of res judicata goes not only to the points actually 
decided but to every point that properly belonged to the subject 
of litigation and which with reasonable diligence might have 
been brought forward at the time, citing Henderson v. Hender
son (1843), 3 Hare 100, at p. 115 (67 E.R. 312), and the evidence 
in the first case was examined to determine this point.

“Parol evidence is admissible to identify the points or issues 
adjudicated in a former action, when the record thereof is 
silent or ambiguous on this point.” 23 Cyc. p. 1539.

These considerations are apart from those of the statements in 
the referee’s order which cannot now be disputed, and of the 
pleadings in which the reasons for the judgment in the former 
ease are set up. So that we are entitled to examine these reasons 
to discover what was actually decided in that action.

I can add nothing useful to the remarks of Dysart, J., 66 
D.L.R. 599, on the doctrine of res judicata and its application 
to the present case. I agree with him that the plaintiff here 
is at liberty to rely on the many facts and matters that are



67 D.L.R.] Dominion Law Reports. 647

common to this action and the former, and that the plaintiff's 
claim for damages is not res judicata.

The case is not wholly free from difficulty and in its develop
ment a novel situation has been created, but after consideration, 
it is my opinion that the order appealed from must he affirmed.

Fullerton, J.A.:—This appeal is from an order of Dysart, 
J., 66 D.L.R. 599, adjudging and declaring that all allegations 
set forth in paras. 2, 3, 4, 5 and 6 of the statement of claim were 
duly proven, adjudicated and decided to be true in a former 
action between the parties hereto and that all the said matters 
and allegations (whether of fact or law or otherwise) thereby 
became and were res judicata; and further adjudging and de
claring that the claim of the plaintiff has not been adjudicated 
upon.

In the prior action, the respondent sought to recover damages 
for the loss of a quantity of fish shipped by the respondent over 
the appellant’s railway and alleged to have become worthless 
through the negligence of the appellant in failing to ice in 
accordance with the terras of the contract of carriage. In that 
action the appellant counterclaimed for freight on such 
shipment. The action was discontinued, but the counterclaim 
was proceeded with and was tried before the Chief Justice of 
the Court of King’s Bench, who dismissed the action.

Counsel for the appellant contends that the claim of the 
plaintiff in the present action has been adjudicated upon in the 
prior action for freight. The defence to the prior action alleged 
a contract to carry the fish and to care for them properly in 
transit and failure to exercise care whereby they became a total 
loss. The contention is that these facts, even if established, 
would not be a defence to the action, but only a ground of 
counterclaim, that the relief given must have been damages for 
breach of contract sufficient to meet the claim of the appellant 
and that the respondent having recovered in the former action 
damages cannot now maintain an action for the same cause.

I cannot agree with this contention. The defence did not 
claim damages for breach of contract nor was the right of the 
respondent to recover damages ever considered. The Chief Jus
tice states in his judgment that :—“the only ground of defence 
relied upon at the trial was that the company received the fish 
upon terms requiring them to properly salt and otherwise care 
for them during transit and neglected to do so, in consequence 
of which the fish became bad and unsaleable.”

Whether the Chief Justice was right as a matter of law in 
holding these facts, an answer to the action is not in question 
here. He decided the case on that ground and did not treat
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the facts alleged in the defence as raising any question of conn 
terclaira.

As to the appeal from the declaration that paras. 2 to 6 in
clusive are res judicata it cannot be questioned that the fads 
alleged in these paragraphs were considered and decided in tin- 
former action. Counsel for the appellant did not argue that this 
was not so. His sole contention, as I understood it, was that, 
inasmuch as these facts were established in the former action 
with a view of defeating the appellant’s claim for freight tiny 
cannot be treated as res judicata for the purpose of establishing 
the respondent’s claim in this action. The authority cited for 
this proposition was Renton, Oibbs Co. v. Neville d ('<>., 
[1900] 2 Q.B. 181, 69 L.J. (Q.B.) 514. This case turned on a 
question of pleading and raised no question of estoppel.

It would be curious indeed if authority could be found in 
support of such a proposition. If, in any action between parties, 
findings of fact are made upon which a judgment is based, these 
facts are res judicata in a subsequent action between the same 
parties, and it can make no difference whether the party in 
whose favour the judgment is, was plaintiff or defendant in the 
first action.

In my view the order appealed against was properly made.
The appeal should be dismissed with costs to the plaintiff in any 

event of the cause.
Dennistoun, J.A. :—This is an appeal from Dysart, J., in the 

Court of King’s Bench, 66 D.L.R. 599, holding certain allega
tions of fact set up in the pleadings in this action to be ns 
judicata in a former action between the same parties.

The trial Judge has carefully, and in my humble view, cor
rectly set forth the law* and the facts upon which this rase 
depends and it is not necessary to add anything to his reasons.

One point, however, needs a word of explanation and that is 
the trial Judge’s finding that the railway company has, by 
silence, admitted the plaintiff’s allegation in para. 7 of the 
statement of claim that the facts in issue in paras. 2 to 6 are res 
judicata, the fact being that para. 7 had been stricken out by 
order of the referee before the railway company were called upon 
to plead, their silence, therefore, was justified and no admission 
made thereby.

On the appeal to this Court, it was urged by counsel for the 
railway company that if anything was res judicata, everything 
was res judicata, and that the plaintiff’s claim for damages had 
been disposed of in the former action.

The first action wras to recover freight charges. The present 
plaintiff alleged by way of defence that the goods were not car-
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ried safely and he counterclaimed for damages. The counter
claim was stricken out and the freight issue alone tried. This 
is abundantly clear when the reasons for judgment of Mathers, 
C.J.K.B., are looked at and it also appears from an examination 
of the pleadings and formal judgment. The claim of the railway 
company was dismissed on the ground that they did not carry 
the goods safely, inasmuch as they negligently permitted them 
to decay for lack of ice, the plaintiff’s claim for damages was 
not dealt with and is not res judicata.

Alternatively, the appellants’ second point was that the facts 
established negligence sufficient to impose liability in the present 
action were not res judicata in the first action. This point has 
been fully dealt with by the trial Judge, who holds that the 
parties are bound by what was decided in that case, in so far as it 
directly concerns the issue both in that case and in this one.

In 13 Hals., p. 331, sec. 463, it is stated that:
“A party is precluded from contending the contrary of any 

precise point which, having been once distinctly put in issue, has 
been solemnly found against him. Though the objects of the first 
and second actions are different, the finding on a matter which 
came directly (not collaterally or incidentally) in issue in the 
first action is conclusive in a second action between the same 
parties. And this principle has been applied when the point 
involved in the earlier decision, and as to which the parties were 
estopped, was one rather of law than of fact.”

This proposition stated by Dysart, J., 66 D.L.R. 599, is sup
ported by quotations from 23 Cyc., pp. 1288, 1290 and 1300, to 
the effect that the estoppel of a judgment is effective only so 
far as questions in issue have been actually adjudicated upon. 
Such estoppel does not extend so as to include additional matters 
unnecessary to the decision of the case, although they may come 
within the scope of the pleadings, unless they were actually 
litigated and passed upon.

The true test is identity of issue. If a particular point or 
question is in issue in the second action, and the judgment will 
depend upon its determination, a former judgment between the 
same parties will be final and conclusive in the second if that 
point or question was in issue and adjudicated in the first suit, 
otherwise not.

1 will endeavour to illustrate by example. A plaintiff sues to 
recover possession of a chattel. The defendant denies title and 
claims the chattel as his own. The issue is simple and clear. 
During the course of the trial it appears in evidence that the 
chattel has been damaged by the defendant, and the trial Judge, 
when giving judgment for possession, finds as a fact that the

Man.

C.A.

JoiiAXESsoN

Canadian 
Pacific R. 

Co.

heimlstoun,
J.A.



Dominion Law Reports. [67 D.L.R.

ownership is in the plaintiff and that damages have been done 
by the defendant.

In a second action to recover such damages the only question 
which is rat judicata is that of ownership. The references in the 
evidence and in the reasons of the trial Judge to damages were 
unnecessary to the decision of the case, and were but incidental 
or collateral to the real issue.

In the case at Bar, the situation is quite different. Here, the 
first claim was to recover freight charges and the answer was— 
you did not carry my goods safely, you negligently allowed them 
to become worthless and you are not entitled to carrier’s charges 
by reason of tjiat negligence. The facts are found against the 
carrier on that issue, and his claim for freight charges is dis
allowed. In the second claim, the facts which wrere directly in 
issue as neeessary to the determination of the first case are 
the foundation of the plaintiff’s claim for damages. They have 
already been solemnly determined in an action so framed as to 
make them vital. Had the claim now pressed been tried in the 
first case by way of counterclaim, judgment could have been 
given upon it, and would have been given upon it, 
had not the railway company procured an order from 
the Referee in Chambers striking out the plaintiff’s present 
claim for damages. Why the claim in the present action was 
severed from the issue tried in the first action I am unahlc to say, 
for it would have been convenient and expeditious to have tried 
them in the same action as claim and counterclaim, but the 
parties went to trial on the freight issue alone with full know
ledge that the claim for damages for negligence was pending and 
would come up for trial at a subsequent hearing in due course.

I refer to Lockyer v. Ferryman (1877), 2 App. Cas. 519, 4 
Rettie 32 (Sess. Cas. 4th series) ; Re Ontario Sugar Co., 22 
O.L.R. 621; 24 O.L.R. 332; and 44 Can. S.C.R. 659; Barba v. 
McCuaig, 31 O.R. 593; Brunsden v. Humphrey (1884), 14 
Q.B.D. 141, 53 L.J. (Q.B.) 476; 23 Cyc. pp. 1539, 1163, 1172, 
1204 and 1312.

In conclusion I agree with the trial Judge that the matter is 
res judicata to the extent indicated in his judgment and would 
dismiss the appeal with costs. Appeal dismissed.

ST. JOHN AND QUEBEC R. Co. v. BANK OP BRITISH NORTH 
AMERICA AND THE HIBBARD Co.

Supreme Court of Canada, Davies, C.J., Idington, Duff, Anglin and 
Mignault, J.J. June 87, 1981.

Assignment ($IH—30)—Notice to Solicitor—Constructive notice. 
Notice to the solicitor of a debtor that the claim against tin' latter 

was to bo paid to a third party is notice to the debtor himself that 
such claim had been assigned.
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Appeal from a decision of the Appellate Division of the 
Supreme Court of New Brunswick (1920), 52 D.L.R. 557, 47 
N.B.R. 367, affirming the judgment on the trial in favour of the 
plaintiff bank.

The only question dealt with on the decision of this appeal 
was whether or not the appellant had notice of the assignment 
to the hank of the claim of the respondent, the Hibbard Com
pany. The notice to appellant’s solicitor was given in the 
manner set out in the judgments reported.

W. P. Jones, K.C. and T. M. Jones for appellant.
F. R. Taylor, K.C. for respondents.
Davies, C.J. :—After much consideration of the facts of this 

appeal and of the argument of counsel at Bar 1 have reached 
the conclusion that the appeal fails and should be dismissed with 
costs.

I concur substantially in the reasons for the judgment of the 
Appeal Division of New Brunswick (1920), 52 D.L.R. 557, 47 
N.B.R. 367, delivered by Hazen, C.J., where all the material 
facts are stated, confirming that of Chandler, J., the trial Judge.

Idington, J. :—The respondent sued as assignee of several 
choses in action owing by the appellant, and which had been 
assigned to the respondent by the Hibbard Co., Ltd., as security 
for advances made to said company.

The respondent bank, by notice in writing accompanied by 
a copy of the said assignment, duly served by mail the Provincial 
Treasurer of New' Brunswick and beyond doubt intended that the 
like notice should be mailed the appellant’s secretary.

The proof of the latter mailing of notice is claimed to he rather 
weak inasmuch as it depends only on the evidence of the sten
ographer in the office of the said Hibbard Co., in which she 
testifies as follows:—

“Q. Whose work did you mostly do while you were in their 
office? A. Mr. Hibbard’s work. Q. Will you take communication 
of the document now shewn you marked No. 33, September lltli, 
1914, initialed W.B.C., and state if you recognise that in any 
way? A. Yes, I recognise that as a letter I wrote. Q. What 
would be the date of the writing of that letter? A. The date 
would be exactly the date that is on the letter. Q. Do you know 
whether the letter was mailed or not? A. Well, I could not 
say as to the mailing of the letter. Q. What would be the ordin
ary procedure in the office regarding the typing and other details 
concerning a letter like that ? A. The ordinary routine gener
ally was that I would take the letter in, you would 
sign the letter, I would write the envelope and if 
there was any enclosures put the enclosures in the en
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velope, get the letter from you signed, and leave the envelope ami 
the letter on the hoy’s desk. That was the usual procedure, (j. 
I)o you recall whether you followed that procedure in regard to 
this particular letter or not ? A. I could not positively sav in 
regard to that particular letter, but as a general rule that was 
the procedure 1 always followed. Q. In what way were copies 
of letters kept at that time! A. Well, a carbon copy such as 
that one would lie put into the folder or claim. Q. By whom ? 
A. By myself.”

The boy, whoever he was, whose duty it was to do the mailing, 
is not called. Why is not explained.

It is however urged, and with much force, that the Provincial 
Treasurer was served in same way and received his copy, but I 
cannot see this fact attested to in such a manner as to shew that 
the actual writing of that letter and its mailing was concurrent 
with the other.

I am, therefore, unable to find that reliance on the routine of 
business as proof of the mailing is quite as satisfactory as I 
should wish, but if the Courts below had clearly accepted ii as 
such I should not feel inclined to disturb such finding.

The Courts below do not seem to have relied so much thereon 
as upon the notice to the appellant by the knowledge of the 
attorney under the following peculiar circumstances.

There had been suggestions made of a meeting for a settlement 
between the said company and appellant. In bringing that about 
there certainly was on the part of appellant’s officers, or some 
of them, a want of courtesy in failing to notify the solicitor for 
the respondent bank, though he had specially so requested. That 
has justly given rise to much suspicion and charges needless to 
consider herein.

The solicitor for appellant drew up a form of resolution to be 
passed by the directors of the Hibbard Co., authorising one Call, 
who was treasurer of said company, to negotiate such settlement.

The directors, instead of adopting that form of resolution, 
passed one which in substance covered all that was therein 
essential, but varied in the essential as to signing any regular 
and lawful agreement respecting such claims by adding to the 
words “giving full and final discharge for all payments made,” 
the following :—“provided the same be paid into the Bank of 
British North America according to its rights of transfer and 
subrogation. ’ ’

This clearly to my mind was notice to the solicitor of the fact 
that respondent had a claim upon the results. The excuse of 
the solicitor is that he had no concern with that but to produce
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a resolution such as would l>e agreeable to his client’s instruc
tions.

1 cannot attribute any meaning to this provision except that 
the respondent contends for in the first place, that it disclosed 
the rights of the respondent, or, secondly, which is much more 
destructive of the appellant’s contentions, that it knew of the 
said claims having been definitely assigned to the respondent.

The information to the mind of a solicitor directing his atten
tion to it inevitably must have been that the respondent bank 
was entitled to receive the proceeds by virtue of a transfer. And 
that would in law Ik* attributable to the appellant. If it chose, as 

he says, to take the matter into its own hands, and he was 
impliedly directed to exclude that provision, so much the worse 
for the appellant. It either was submitted to his clients or it 
was not. If not, then the client is bound by his knowledge which 
to my mind is conclusive. If it was, as I suspect, anticipated 
by the client, so much the worse for its contentions.

In conclusion, 1 am of the opinion that the judgment appealed 
from is right.

Having considered the authorities cited on the question of 
notice to the solicitor, and searched further, I find Gale v. Lewis 
(1846), 9 Q.B. 730, 115 E.R. 1455, 16 L.J. (Q.B.) 119, and 
Tibbitt v. George (1836), 5 Ad. & El. 107, 111 E.R. 1107, 6 
L.J. (K.B.) 255, worthy of consideration as of a time antecedent 
to our present state of the law when the equity rule has prece
dence, as it were.

It was urged that the men at the back of this appeal and 
litigation are those responsible as sureties to the bank. I am 
unable to find how such an issue is presented to us on the 
pleadings, or necessarily arises from anything therein.

We might as well speculate on what might have arisen if the 
Government of New Brunswick, or His Majesty, on behalf of 
New Brunswick, or the Attorney General thereof, could have been 
in any form brought into the case.

We are only dealing with what is in due form brought before 
us.

I think the appeal should be dismissed with costs.
Duff, J. :—1 am not satisfied that express notice in writing 

within the statute was proved. By applying the test which is 
now the settled test in all cases of constructive notice I think 
the proper conclusion is that the officers of the railway company 
had before them knowledge of facts which ought to have put 
them on inquiry and that if they had acted with reasonable 
business prudence they would have learned that the bank had 
an interest in the Hibhard Co.’s claim which made the assent of
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the bank an essential condition of any valid settlement of that 
claim. I may add, I think it is only fair to add, that I accept 
Hanson’s testimony and have no doubt that he did not in fact 
realise what the nature of the bank’s claim was.

Anglin, J. :—Mr. Jones’ able argument failed to convince 
me that there was error in the conclusions of the Supreme Court 
of New Brunswick, 52 D.L.R. 557, against which his client app- .ils 
either as to the sufficiency of the assignment to the respondent 
hank or as to the existence of constructive notice thereof to the 
appellant and its effect. Subsequent consideration of the evi
dence has not disturbed the tentative views which I had formed 
upon these points at the conclusion of the argument. Substanti
ally for the reasons assigned by the Chief Justice of New Bruns
wick, I would affirm the judgment a quo.

Mignault, J. :—This case comes to us without a dissenting 
opinion in the Courts below, 52 D.L.R. 557, and the finding that 
sufficient notice was given to the appellant of the transfer to the 
respondent of the claims of the Hibbard Co., Ltd., against the 
appellant, is a unanimous one and is supported by the very 
carefully prepared judgments of Chandler, J., in the trial Court, 
and of Hazen, C.J., in the Appellate Court, 52 D.L.R. 557.

The whole circumstances of the case support this holding. 
Hanson, the solicitor of the appellant, had prepared a form of 
resolution to be adopted by the Hibbard Co., for the settlement 
of the claim it had against the appellant. This resolution was 
returned to him with the added words, “provided the same he 
paid into the Bank of British North America according to its 
rights of transfer and subrogation.”

In other words, Hanson was informed that the amount due 
by the appellant to the Hibbard Co. was to be paid into tin- 
bank because the latter had rights of transfer and subrogation. 
This could only mean that the claim of the company had been 
assigned to the bank and that the latter was subrogated to the 
company for its collection.

Hanson objected to this and another resolution (the one 
originally prepared by Hanson) was adopted omitting these 
words; the result being that Gall, under this resolution, was able 
to get payment, out of moneys due to the company and assigned 
to the bank, of his personal claim against the appellant.

I have no doubt that Hanson acted in absolute good faith, for 
solicitors as a rule object to any change in resolutions drafted 
by them for the payment of moneys by their clients, the more 
so if the disposal of the moneys is, by such changes, made subject 
to conditions or restrictions. But the fact still remains that the 
addition made to the first draft of the resolution should have
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put Hanson on inquiry as to what were the rights of transfer B.C.
and subrogation of the hank. In plain English it stated that 
the bank was a transferee of the claim and was subrogated in 
any right of recovery of the Hibbard Co. Hanson could not 
close his eyes to this plain intimation and make an unconditional 
settlement with Gall without running the risk of the trouble 
that has arisen from the action of Gall in illegally paying himself 
out of moneys of which, even under Hanson’s draft resolution, 
he was a trustee. The bank, at the time of the trial was still a 
creditor of the Hibbard Co. for more than $5,000 and, although 
it had possibly ample security, it had the right to receive any 
moneys due to the Hibbard Co. under the transfer the latter had 
made to it.

I feel that I can really add nothing to the judgments in the 
Courts below and my opinion is to dismiss the appeal with 
costs.

Appeal dismissed.

HUNTTING MERRITT LIMBER Co. v. COYLE.
British Columbia Court of Appeal, Macdonald, C.J.A., Martin, Gallihcr, and 

McPhillips, JJ.A. June 6, 1922.
Appeal ($VII1D—311)—Trial by Jvdge without jury—Presumption 

THAT DECISION RIGHT ON THE FACTS—NECESSITY OF APPELLANT 
MMMLACINO PRESUMPTION.

Where a case tried by a Judge without a jury comes to the Court 
of Appeal, the presumption is that the derision of the Court 
below on the facts was right, and in order to succeed, on the appeal 
it is incumbent on the appellant to shew that the trial Judge had 
no sufficient evidence before him which would admit of his reason
ably finding as he did.

| Co g hi an v. Cumberland, [1898] 1 Ch. 704, <17 L..T. (Ch.) 402; 
Lodye Holes Colliery Co. v. Mayor of ll'cdncsbu ry, [1908] A.C. 323, 
77 L.J. (K.ll.) 847; Colonial Securities Trust Co. v. Massey, [189GJ 
I Q.B. 38, 65 L.J. (Q.B.) 100, applied.]

Appeal by defendant from the trial judgment holding the 
appellant liable for the loss of certain logs from out of two 
Looms of logs that were under contract to be towed. Affirmed.

E. C. Mayers, for appellant.
E. P. Davis, K.C., for respondent. .
Macdonald, C.J.A.:—I entirely agree with the reasons for 

judgment of Murphy, J., who tried the action.
At our liar it was argued that the boom had been taken away 

by thieves. This is mere conjecture, and even the conjecture is, 
I think, rebutted by the evidence of the finding of part of the 
boom in the jetty, while it is curious that none of the missing 
logs, which were marked, have ever been found or heard of, yet 
in the absence of evidence of theft or of facts from which an
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inference of theft could lie drawn, the defendants’ contention is 
hopeless.

Martin, J.A.:—In my opinion, it is impossible to say that 
the Judge below was “clearly wrong” in finding that the boom 
was not reasonably safely tied up and, therefore, the appeal 
should be dismissed.

Galliher, J.A. :—Owing to the unfortunate circumstances of 
this case and the more or less mysterious disappearance of cer
tain of the logs in question, 1 have been at some pains to ascer
tain if the trial Judge may not have misinformed himself as to 
the facts. I am, however, unable to say that he has done so. and 
as I am in agreement with him that it is a case of contract, the 
appeal must fail.

McPhillipb, J.A. :—This appeal is from the judgment of 
Murphy, J., who held the appellant liable for the loss of certain 
logs from out of two booms of logs that were under contract to 
be towed to the booming grounds' of the respondent. It was ad
mitted at this Bar by counsel for both sides, that the question to 
be determined was whether the appellant had securely tied up 
the booms, the subject matter of the towage contract—and if not 
—then liability would follow and the judgment would, as a 
matter of legal sequence, be affirmed.

Upon careful consideration of the evidence I am satisfied that 
the trial Judge had sufficient evidence before him to entitle him 
to come to the conclusion that he did, i.e., that it was a ease 
of insecurely tying up the booms of logs. In consequence of this 
negligence upon the part of the appellant, a large number of 
the logs held in the booms were lost- —one complete boom and 2!» 
pieces from the other boom being completely lost—which the 
appellant cannot be said to have made delivery to the respondent.

The circumstances under which the towing was done and the 
attempted securing of same may be shortly stated in this way : 
The tug made the booming grounds at a time too late really to 
effectively secure the booms ; it was at the turn of the tide and 
difficulties ensued—instead of it being possible to tie up the 
booms along the shore line of the booming grounds—owing to 
the shallowness of the water and the tide running out—the 
booms were tied across the stream, putting too much stress upon 
the wires attaehed to the dolphins, and consequent upon this, 
the loss of the logs occurred, being carried away owing to the 
insecure fastening and the force of the stream. It is true the 
evidence is conflicting and there is rival evidence but the trial 
Judge had ample evidence before him upon which he could find 
that there was both insecure fastenings made of the booms and 
further negligence in tying the booms across the channel, thus
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subjecting the booms to undue strain. The appellant must be 
held responsible for the negligence of the master of the tug in 
not securely and properly tying up the 1kx>iiik.

The case is not one which would admit of the reversal of the 
judgment—it is not the province of the Court of Appeal to 
interpose its views as against that of the trial Judge except in 
such cases as come within the ratio decidendi of Cogklan v. Cum
berland, [1898] 1 Ch. 704, 67 L.J. (Ch.) 402, and in my opinion 
the present case is not one. In Lodge Holes Colliery Co., Ltd., v. 
Mayor, etc., of Wednesbury, [1908] A.C. 323, at p. 326, 77 L.J. 
(K.B.) 847, Lord Loreburn said:—

“When a finding of fact rests upon the result of oral evidence 
it is in its weight hardly distinguishable from the verdict of a 
jury except that a jury gives no reasons.’*

In Colonial Securities Trust Co. v. Massey, [1896] 1 Q.B. 38, 
at pp. 39, 40, 65 L.J. (Q.B.) 100, 44 W.R. 212, Lord Esher 
said :—

“Where a case tried by a Judge without a jury, comes to th* 
Court of Appeal the presumption is that the decision of the 
Court below on the facts was right and that presumption must l»e 
displaced by the appellant.”

1 am not of the opinion that the presumption in the present 
ease has l>een displaced ; that there is evidence both ways is not 
enough. It is incumbent upon the appellant to shew that the 
trial Judge had no sufficient evidence before him which would 
admit of his reasonably finding as he did—i.e., that the trial 
Judge was clearly wrong, C. P. R. v. Rryct (1909), 15 B.C.R. 
510—515 (n) ; Ruddy v. Toronto Eastern Ry. Co. (1917), 33 
D.L.R. 193, 21 C.R.C. 377, 38 O.L.R. 556, 86 L.J. (P. 
C.) 95.

1 would therefore dismiss the appeal.
Appeal dismissed.

RUDDER v. LUNDIN; Re EXTRA-JUDICIAL SEIZURES ACT.

Alberta Supreme Court, Appellate Division, Scott, C.J., Stuart, Beck, 
Ilyndman and Clarke, JJ.A. June !'), I!)i2.

Chattel Mortgage ($ VI—55)—Breach of covenants—Seizure under
DISTRESS WARRANT—APPLICATION TO Jl'DGE FOR ORDER ALLOWING 
REMOVAL AND SALE--JURISDICTION OF JUDGE TO qO INTO QUESTION
of seizure—Extra-Judicial Seizures Act, 1914, Alta., ch. 4, 
sec. 4—Construction.

Upon an application to a District Court Judge for an order giving 
the sheriff leave to remove ami sell certain goods seized under a distress 
warrant, issued by a mortgagee alleging breaches of a covenant in 
the mortgage, by reason of which the whole of the mortgage moneys 
k-vame due and payable; the Judge must be satisfied before making
42—67 D.L.B.
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the order that the goods are under seizure at the time of the appli>-1 
tion, and, in doing so, has jurisdiction to go into the question of 
abandonment of the seizure raised in aflidavits used by the applicant, 
on the application.

[fie If'raer and Pollard (1917), 12 Alta. L.R. 141, referred to.]

Case stated for the opinion of the Appellate Division of the 
Supreme Court of Alberta.

The faets are fully set out in the judgments given.
A. U. (J. Bury, for applicant.
J. A. Ross, for respondent.
Scott, C. J. :—The following case is stated by the parties for 

the opinion of the Appellate Division :
By mortgage dated May 15, 1920, the respondent mortgaged 

certain goods and chattels to the applicant to secure payment 
of $600. On August 27, 1921, the appellant, alleging breaches 
by the respondent of her covenant in the mortgage by reason of 
which the whole of the mortgage moneys became due and pay
able, issued his distress warrant to the sheriff at Edmonton and 
seized certain of the mortgaged goods, and on November 10, 1921, 

applied to a District Court Judge for an order giving the sheriff 
leave to remove and sell the goods so seized.

Upon that application, affidavits were used by the applicant 
deposing to (among other matters) facts which, if true, would, 
he claimed, constitute an abandonment of the seizure prior to 
the application. Appellant’s solicitor objected to the Judge going 
into the question of the abandonment of the seizure, which 
abandonment was denied by the appellant in an affidavit used 
on his behalf without prejudice to his objection. The Judge 
over-ruled the objection, and held that he had jurisdiction upon 
the application to go into all the said matters and found that the 
seizure had been abandoned, and dismissed the application with 
costs.

The appellant appealed from this order on the grounds that 
the Judge erred in dismissing the application and in ordering the 
applicant to pay the respondent’s costs, and in holding that lie 
could on that application go into any contested questions between 
the applicant and the respondent or into any question except 
the question whether a removal and sale of the goods then was 
advisable in view of the state of the market and the possibility 
of undue loss to the respondent.

The question submitted for the decision of the Court is whether 
upon that application the Judge had jurisdiction to go into the 
question of the abandonment of the seizure or into any question 
of fact in issue between the parties.

The parties agreed that in the event of the Court holding that 
the Judge was right in going into the question of the abandon-
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ment of the seizure, the appeal shall he dismissed with costs to 
the respondent of the argument of the appeal only.

Section 4 of the Act respecting Extra-Judicial Seizures, ch. 4, 
of 1914, provides that, “Notwithstanding any rule of court or 
provision of any Statute or Ordinance in force in the province, 
no sale after seizure under process issued out of any court of 
record of the province or after distress or seizure under any of 
the authorities mentioned in section one of this Act shall he made, 
executed and carried into effect except upon the order of a judge 
of the Supreme or District Court respectively or of a master in 
chambers granted ex parte or on notice, after consideration of 
all the facts and circumstances and upon such terms and condi
tions as to costs and otherwise as he shall determine, and there 
shall be no appeal from any such order, nor shall any goods, 
chattels, effects or other property he removed from the premises 
where the seizure is madi before sale without such an order and 
the original or a copy of such order or orders shall he filed with 
the sheriff or sheriff’s officer having charge of the matter.”

The following proviso was added to that section by ch. 4 of 
1918, see. 7 (2)

“Provided further that the judge or master in chambers be
fore whom the application for sale under this section is made 
may, if he is of opinion that an order for sale should not he 
made, and that the circumstances are such that the property 
seized should he released, order the release of such property, and 
the original or a copy of such order shall he tiled with the 
sheriff’s officer forthwith.”

In my opinion, the Judge or Master to whom an application 
is made under sec. 4 must he satisfied before making the order 
that the goods were under seizure at the time of the application. 
Even if they had originally been lawfully distrained and seiz
ed in the first instance, if it were contended before him that 
the distress and seizure had been abandoned, and reasonable 
evidence were adduced before him in support of that conten
tion, it would be within his province if it would not even he his 
duty to inquire into that question in order to determine whether 
the goods were then under seizure.

In He Wener and Pollard (1917), 12 Alta. L.H. 141, llyndman, 
J., in dealing with a similar application, at p. 142 says :—

“In my opinion, the sole question for consideration upon such 
an application is, assuming the goods have been rightfully seized, 
should the removal and sale he advisable and proper under all 
the circumstances surrounding the case, that is, for instance is 
the time opportune taking into consideration the state of the
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market, the primary object being as far as possible to avoid a 
sacrifice of the goods and undue loss to the debtor.”

It appears from a perusal of the report of that case that it 
was assumed that the goods were under seizure at the time of 
the application and I doubt whether Hyndman, J., intended to 
express the view that, when it was shewn that the goods had I teen 
lawfully seized, the owner was precluded from shewing that the 
seizure had been abandoned, or that they were not under seizure 
at the time of the application.

I may point out also that under sec. 7 of ch. 4 of 1918 which 
was passed after that judgment was pronounced, has materially 
enlarged the powers of the Judge or Master on such an ap
plication.

Upon the case submitted, it is not open to us to consider 
whether the evidence adduced before the Judge appealed from 
was sufficient to support his finding that the seizure had been 
abandoned.

In my opinion, the Judge appealed from had jurisdiction to 
go into the question of the abandonment of the seizure, and 1 
would answer in the affirmative that portion of the question 
submitted.

As that was the only question raised before him on the applica
tion, I doubt the propriety of our expressing an opinion upon 
the question whether he had jurisdiction to go into any other 
question of fact in issue between the parties. It is apparent, 
however, that under see. 7 of ch. 4 of 1918 he would have had 
jurisdiction to inquire into certain other matters, but the extent 
of that jurisdiction and what matters are within it will have to 
be dealt with when those questions arise.

I would dismiss the appeal with costs to the respondent of the 
argument of the appeal only.

Stuart and Beck, J.J.A. concur with Scott, C.J.
Hyndman, J.A.:—I concur in the judgment of the Chief Jus

tice and only wish to add that I do not think it is in any way in 
conflict with my former decision in Re Wener and Pollard, supra, 
as in that case it was assumed from the beginning that the goods 
were properly under seizure. I think had the question of seizure 
or no seizure been raised before me I would certainly have 
satisfied myself on the point.

Clarke, J.A.. concurs with Scott, C.J.

Appeal dismissed.
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HALIFAX GRAVING Oo. ▼. THE KINO. Can.
Supreme Court of Canada, Davies, C.J., I din gt on, Duff, Anglin and “----

Mignault, JJ. June 27, 1991. s-c>
Contracts ($ ID—50)—Offer and acceptance—Consensus.

The letter of a company, in answer to a letter of the Government 
enclosing a copy of an Order in Council placing certain construction 
work with it, saying that the terms of the order were satisfactory and 
adding, “but in order that all will be quite clear our understanding 
is that we are to assign our insurance policies to the Government and 
that the temporary buildings, now being constructed, are to be replaced 
by permanent buildings, ’ ’ docs not contain an unqualified acceptance 
of the terms set out in the order; and there never being a consensus ad 
idem between the parties, the company could not recover for work 
done under the provisions of the order.

Appeal from the judgment of the Exchequer Court of Can
ada, 20 Can. Ex. 67, 56 D.L.R. 682, dismissing the suppliant’s 
petition of right.

Jenk8, K.C. and Roper, for the appellant.
\V. L. Hall, K.C., for the respondent.
Davies, C.J. :—This was an appeal from the Court of Ex

chequer (1920), 56 D.L.R. 682, 20 Can. Ex. 67, in an action 
brought by the suppliants, appellants, to recover the sum of 
$195,638 under the provisions of an Order in Council dated 
January 15, 1918, for the expenditure upon the work of repair 
and reconstruction of the dock and shops, etc., at Halifax, dam
aged by the explosion of December, 1917.

The trial Judge, Mr. Justice Audette, dismissed the suppliant’s 
petition having come to the conclusion that there existed no legal 
contract between the parties on which a recovery could be main
tained.

In his reasons for judgment the Judge has set out the Order 
in Council above referred to and all the correspondence and docu
ments which followed which renders it unnecessary for me to 
repeat them now.

After hearing the lengthy argument at Bar I have given this 
Order in Council and all the correspondence and documents my 
most careful attention and consideration and have had no diffi
culty in reaching the conclusion that there never was any un
qualified acceptance by the appellant of the only terms upon 
which the Government agreed to reconstruct the graving dock.
The parties were never ad idem as to the amount the appellant 
was to contribute to the cost of reconstruction. In order that 
the suppliant’s action should be sustained, it was essential that 
such a contract should exist.

Some reference was made by the trial Judge as to the sup
pliant having been paid already, in the expropriation proceed
ings of the dock already taken by the Government, for what-
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ever outlay they incurred. Counsel, however, at the argument 
did not press this point, the two proceedings, as he said, being 
quite distinct.

I would dismiss the appeal with costs.
Idinuton, J. :—The appellant was the owner of a dock in 

Halifax Harbour which was materially injured by the explosion 
which took place there during the war. The respondent was 
deeply interested by reason of the war in having the said dock 
restored. In consequence thereof there ensued some negotiations 
between the Dominion Government’s Department of Public 
Works and the appellant.

These resulted in the passing of an Order in Council resting 
solely upon the powers conferred upon the said Government 
relative to war emergencies, whereby after writing that and other 
facts, the appellant was offered ns follows :—

“1. The Halifax Graving Dock Co., Ltd., the owners of the 
dock damaged, to contribute towards the cost thereof the sinu of 
$111,000. 2. The balance of the outlay required to be defrayed 
by the Government from the war appropriation. 3. The final 
decision as to the exact nature and extent of the repair, recon
struction and re-equipment of the dock and plant as well as the 
actual work of reconstruction and purchase of material therefor, 
to be under the inspection, supervision and control of the 
representative of the Minister of Public Works.”

The only acceptance, so called, of this offer, which was pre
sented in reply thereto, was the following letter:—

Jan. 19th, 1918.
“Hon. F. B. Carvell,

Minister of Public Works,
Ottawa.

We beg to acknowledge receipt of yours of the 17th enclosing a 
copy of the order in council with reference to the reconstruction 
of the Halifax Dry Dock, which is satisfactory; but in order 
that all will be quite clear our understanding is that we are to 
assign our insurance policies to the Government and that the 
temporary buildings now being constructed are to be replaced by 
permanent buildings of the same kind as the original.

Halifax Graving Dock Co., Ltd..
(Sgd.) Sami. M. Brookfield, Chairman.”

I am unable to hold that the said letter was a clear ami un
conditional acceptance of the offer made by said Order in Coun
cil. It was clearly a substitution of the assignment of some 
policies of insurance for an absolute contribution of $111,000 in 
cash. And that cannot be amended by anything passing after
wards going beyond the limitations set forth in said Order in 
Council.
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The writer of the said letter, persistently, throughout the later Can. 
correspondence and the litigation which has ensued, seemed de- 
tcrmined to have his own way and to he taken as absolute inter- — 
prêter of the language used and the law hearing thereon. 1 van- Halifax 
not agree with him and henee conclude that there never was, as Gluvl*ti Co- 
appellant claims, any binding contract. The

Another incident is significant that there was to have been 
drawn up a formal contract which, if drawn, never was executed. Anfl 

1 cannot see any useful purpose to be served by following the 
history of what ensued.

I may be permitted, however, to express the hope that the 
work done by the appellant, though not recoverable on the basis 
of a quantum meruit as it might have been in a case of a like 
history transpiring between private individuals, was amply 
covered by the amount awarded appellant in the expropriation 
proceedings.

The appeal should be dismissed with costs.
Duff, .1. (dissenting) :—I am unable to agree in the view of 

the trial Judge that there was no acceptance. I think there was 
an acceptance.

Anglin, J. :—I would dismiss this appeal. I am satisfied that 
there never was an acceptance by tin* appellant of the only 
terms on which the Government agrml to reconstruct the.grav
ing dock. The parties appear never to have been a// idem as to 
the amount to be contributed by the appellant to the cost of re
construction. The existence of such a contract is admittedly a 
tine qua non of the suppliant’s right to recover.

Mignault, J. :—In so far as it could lie contended that the 
Order in Council of January 15, 1918, constituted a contract be
tween the Crown and the appellant, the latter admittedly did not 
contribute in money the sum of $111,000, said to lie the amount 
of the insurance on the dry dock, which contribution, according 
to the Order in Council, was the condition on which the Govern
ment decided to furnish the balance required for the reconstruc
tion. It is indeed as to this contribution that the chief difficulty 
arose from the very beginning, and this difficulty shews that be
tween the appellant and the Crown there was never that con- 

tnixus ad idem which is essential for the existence of a valid 
contract.

The Order in Council referred to two proposals, a main one 
and an alternative one, which the appellant had made to the 
Government. The alternative proposal, which was the one given 
effect to, is stated in the following terms:—

“That an alternative proposal has, however, been made by the 
owners in which they offer to proceed with the reconstruction
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of the dock and to furnish the sum of $111,000, which is the 
amount of the insurance, towards the cost, provided the Govern 
ment supply the balance of the cost of reconstruction by wax 
of a subsidy, relieving the Government of any further liability. 
as well as responsibility for the operation and maintenance of 
the dock. It is understood that the work of repair and recon
struction shall not consist of anything beyond the replacement 
of the dock and shops, etc., in the same condition in which they 
existed at the time of the disaster. The final decision as to tin- 
exact nature and extent of such repair, reconstruction and re
equipment, of the dock and plant to rest entirely with the 
Minister of Public Works or his delegated representative on tin- 
work; the actual work of reconstruction and purchase of ma
terial therefor to be under the inspection, supervision and con
trol of the representative of the Department of Public Work>.”

The Order in Council concluded as follows:—
“The Minister, in view of the foregoing and of the imperative 

necessity that docking and repairing facilities at Halifax he 
forthwith re-established and made available at once for ships 
awaiting repairs in that port, recommends that authority he 
given, under the War Measures Act, to proceed with the repair
ing, reconstruction and re-equipment of the dock and plant at 
that place under the following conditions:—

1. The Halifax Graving Dock Co., the owners of the 
dock damaged, to contribute towards the cost thereof the sum of 
$111,000.

2. The balance of the outlay required to be defrayed by the 
Government from the war appropriation.

3. The final decision as to the exact nature and extent of the 
repair, reconstruction and re-equipment of the dock and plant 
as well as the actual work of reconstruction and purchase of 
material therefor to be under the inspection, supervision and 
control of the representative of the Minister of Public Works.

The Committee submit the same for approval.”
A copy of this Order in Council was in due course sent to the 

appellant, but the latter took exception to the clause concerning 
the contribution of $111,000, and in a letter of January 19, 1918, 
to Mr. F. B. Carvell, Minister of Public Works, stated that “our 
understanding is that we are to assign our insurance policies 
to the Government.”

Mr. Hunter, Deputy Minister of Public Works, on January 30, 
answered that this was not the arrangement at all, adding:— 
“You are to collect your own insurance policies and hand over 
the cash results to the Government.”

On February 2nd, the appellant’s chairman answered Mr.
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Hunter:—“I have just received your letter of the 30th of 
January with reference to the insurance policies and temporary 
and permanent buildings. Both clauses in your letter are quite 
satisfactory.”

The appellant relies on this correspondence as constituting the 
contract whereby it was merely to collect what insurance it could 
and hand over the cash results to the Government. Hut ob
viously the deputy minister could not change the Order in Coun
cil which imposed on the appellant a contribution of $111,000 
in money and not of the cash results of its collection of the insur
ance policies. On the other hand, the appellant did not accept 
purely and simply the Order in Council, but qualified its ac
ceptance by insisting on a modification which could only be 
made by another Order in Council, and not by the mere acquies
cence of the Minister of Public Works.

1 think this shews that the parties were never ad idem, and 
therefore, that no contract existed between them for the recon
struction of the dry dock. What the Government did was not 
for the purpose of carrying out any binding contract, but solely 
to further public interests. And if there was no contract, the 
appellant’s action fails.

The appeal should be dismissed with costs.
Appeal dismissed.

BRITANNIA COLLIERIES, Ltd. v. HAUSER.
Alberta Supreme Court, Appellate Division, Scott, C.J., Stuart, Beck-, 

Hyndman and Clarke, JJ.A. June SO, 10SS.
Companies ($ VB—176)—Formation — Subscriptions to trust agree

ment—Formation of company dependent on sufficiency of 
SUBSCRIPTIONS—SALE OF SHARES ACT, 1916, ALTA. STATS., CH. 8, 
SEC. 4, AND AMENDMENTS—CONSTRUCTION OF ACT.

A person who solicits subscriptions to a trust agreement, by which 
until subscribers have been obtained to such an amount as in the 
opinion of the person soliciting justifies the formation of a proposed 
company, and until a meeting of the subscribers has been called, in 
pursuance of the agreement, does not sell or offer for sale shares 
in a syndicate within the meaning of sec. 4 of the Sale of Shares Act, 
1916, Alta, stats., ch. 8, and amendments.

[R. v. Malcolm d Olson (1918), 42 D.L.R. 90, 13 Alta. L.R. 611, 
distinguished. See Annotation 63 D.L.R. 1.]

Appeal by defendant from the judgment of Walsh, J., in an 
action upon a promissory note. Judgment at the trial was given 
for the plaintiff, and the counterclaim of the defendant was dis
missed. Judgment affirmed.

The facts of the case are fully set out in the judgment of 
Beck, J.A.

(}. B. O'Connor, K.C., for appellant.
II. H. Hyndman, K.C., for respondent.
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The judgment of the Court was delivered by
Beck, J.A. :—This is an appeal by the defendant from tin1 

judgment of Walsh, J., at trial. Judgment was given for tin- 
plaintiff upon his claim, and the counterclaim of the defendant 
was dismissed.

The action was upon a promissory note payable to the plain
tiff company. The note was a partial renewal of one given to 
one Day as a subscription to a syndicate which Day was forming 
for the purpose of incorporating a company to acquire certain 
coal lands for which Day’s daughter had an agreement of sale 
from the Western Canada Land Co. The proposed company v is 
eventually formed and the defendant and the other subscribers 
to the syndicate were allotted shares in the company. No share 
certificate was actually issued to the defendant inasmuch as lie 
had not paid for them in full.

The defendant, by way of counterclaim, set up false and 
fraudulent misrepresentations on the part of Day and one 
Nierengarten, joined with the plaintiff company as a defendant 
to the counterclaim.

Having read the entire appeal book and had the advantage of 
hearing an excellent argument on either side, I think the trial 
Judge’s findings upon the facts and his application of the law 
thereto are right and that, consequently, the appeal should la- 
dismissed with costs.

There is one question of law raised which calls for special 
consideration. Hauser, in his counterclaim, sets up that In- is 
not liable on the ground that his promise to pay was a promise 
to pay for shares in a syndicate and the provisions of the Sale 
of Shares Act (ch. 8 of 1916; amended ch. 3 of 1917, sec. 27; 
cli. 4 of 1918, sec. 65; ch. 17 of 1918) were not complied with; 
sec. 4 of that Act provides that :—

“It shall hereafter be unlawful for any person or persons, 
company or any agent acting on his, their or its behalf, to sell 
or offer to sell or to directly or indirectly attempt to sell in the 
Province of Alberta, any shares, stocks, bonds or other securities 
of any corporation or company, syndicate or association of per
sons incorporated or unincorporated other than the securities 
hereinbefore excepted without first obtaining from the Board of 
Public Utility Commissioners a certificate to the effect herein
after set forth and a license to such agent in the manner herein
after provided for.”

Counsel for Ilauscr submitted that the transaction between 
Hauser and Day was either a sale of shares in a syndicate or a 
sale of shares in a company ; and referred to the decision of this
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Court in R. v. Malcolm and Olson (1918), 42 D.L.R. 90, 13 Alta. 
L.R. 511.

The facts, so far as this point is concerned, are as follows : Day 
had arranged with the Western Trust Co. to act as trustee for 
those persons who should become subscribers to a proposed syn
dicate. An agreement with the trust company was prepared 
some time in the summer of 1918. The material terms of it are 
as follows :—It was expressed to be made between the trust com
pany of the one part and “the several persons whose names arc 
subscribed in the schedule hereto” of the other part. It re
cited :—

“Whereas it is intended to register a company under the Com
panies Ordinance..........witli an authorized capital of $100,000,
divided into 100 shares of $100 each, having for one of its prin
cipal objects the acquisition of the coal and surface rights in 
certain land, namely the land for which Day’s daughter held an 
agreement for sale from the Western Canada Land Co.

And whereas it is desired to establish a syndicate for the pur
poses aforesaid and to provide funds therefor.

It was agreed that :—
1. That the parties hereto shall constitute a syndicate..........

with the object of entering into a contract to purchase the said
coal and surface rights......... for the sum of $46,400, to be paid
as to the sum of $27,200 by the allotment to the vendors of 272 
shares of the par value of $100 each in the said company, and 
the sum of $19,200 in cash, which sum may be extended over a 
term of 6 years with interest at 7% per annum (this was the 
total amount of purchase money which Miss Day hud agreed to 
pay to the Western Land Co., and had been made payable in in
stalments, the last of which was payable on December 1, 1924).

2. The trust company is to act as trustee for the syndicate 
members.

3. The trustee or any other of the syndicate members who 
shall enter into any contract for the purchase of the said lands 
shall be deemed to have entered into the same on behalf of the 
syndicate members and shall be entitled to be indemnified against 
all liability undr such contract out of the funds to be provided 
as hereinafter mentioned.

4. Provided for meetings of the members, the election of a 
chairman and secretary ; all questions were to be decided by the 
vote of a majority.

5. A syndicate fund shall be raised in the manner following: 
Each of the syndicate members shall pay the sum set opposite 
his name to the Western Land Co., Ltd.

6. The syndicate fund shall be applied in the corporation
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and organization and development of coal rights of the said 
company and in completing the said purchase.

7. Provides for service of notices on the members of the syn 
dicate.

8. Provides for the retirement or removal of the trustee ami 
the appointment of a substitute.

9. If the said lands shall not have been acquired by the com 
pany on August 1, 1918, the syndic-.e shall he dissolved, and 
after payment of all expenses connected therewith the fund sul> 
scribed shall lie divided among the syndicate members in propor
tion to their respective interests therein.

10. The trustee shall forthwith proceed with the incorpore 
tion of the company. Upon the incorporation of the said com 
pany each meinlier of the syndicate shall receive fully paid up 
shares of the par value of #100 each to the extent of the moneys 
paid by him to the trustee.”

Subscriptions to this agreement were obtained from 29 per
sons, and theia subscriptions amounted in the aggregate to 
#28,000. Hauser's name is the 18th in order of subscription.

The plaintiff company was incorporated in pursuance of the 
agreement after the completion of the syndicate and after ,t
meeting of the members of the syndicate called in pursuam.....f
the trust agreement. The evidence is that the company was in
corporated ‘‘after the syndicate was completed,” and “after a 
sufficient amount had been subscribed”; Hauser’s own eviden 
is to the effect that he got notice of a meeting of the subscribers 
but did not attend.

It seems to me that Day, in soliciting subscriptions to the 
trust agreement, was not selling or offering for sale shares in a 
syndicate within the meaning of sec. 4 of the Sale of Shares Act. 
It seems to me that until subscribers had been obtained to such 
an amount, as in the opinion of Day, was sufficient to justify the 
formation of the company, and consequently to call a meeting 
of the subscribers there was no syndicate in existence; or per
haps at any period after some subscriptions had been obtained, 
those who had already subscribed might have taken the matter 
out of Day’s hands and constituted themselves the judges in
stead of him; hut as a matter of fact, the syndicate Was not con
sidered by anyone to be complete until the 29 signatures actually 
obtained were obtained. I think that up to, at least, the time of 
the meeting, any of the the subscribers might, as a matter of 
law, have withdrawn their subscriptions. At all events, the 
contemplated syndicate was not, in my opinion, formed until the 
29 subscribers who actually subscribed had done so; up to I list 
time, at least, what Day was doing was, in my opinion, not n II-
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ing or offering for sale or attempting to sell “shares” in a 
“syndicate”, hut was soliciting subscriptions to a fund which, 
when created to a sufficient sum, would then become, as dis
tinguished from specific sums under the individual control of 
the respective subscribers, a fund controllable by the body of 
subscribers; and only upon the fund passing into the control of 
the body of subscribers was there a syndicate interests or shares 
in which becsme capable of being sold. I am of this opinion not, 
as I think I have already made clear, solely on the ground of 
the non-existence of a syndicate in the sense intended by the 
Act, but also—though it is involved in what I have already 
said—because I think the word “share” in the Act, (Involving 
as I have intimated first the formation of a syndicate holding 
property or funds as a body; the members being interested in 
common equally or unequally) means a fractional interest in 
the common property or funds of the syndicate.

If there was no selling, offering or attempting to sell shares 
in a syndicate, still more strongly can it be said that there was 
such act or attempt to sell shares in a company. The company 
was not yet in existence. It might never come into existence. 
The case is one of shares in a syndicate or not. The case of 11. v. 
Malcolm and Olson, supra, was quite a different case. In that 
case there were actually completed sales. The sales were sales 
of a specified number of shares. The price was actually paid. 
The transaction was concluded once for all. There was no ques
tion of forming a fund with the view of constituting a syndicate. 
The syndicate was already formed. I see nothing in the opinion 
of any of the members of the Court which decided that case in
consistent with the opinion I am now expressing. For my part, 
1 there said that I thought the case one in which “the accused 
sold actually existing shares in an actually existing syndicate.”

In my opinion, therefore, the appeal should be dismissed with 
costs. Appeal dismissed.

HADDEN v. NORTH VANCOUVER.
British Columbia Court of Appeal, Macdonald, C.J.A., Martin, Gallihcr 

and McPhillips, JJ.A. January 10, 1922.
Public lands ($11—20)—Vancouver harbour—Title to foreshore— 

B.N.A. Act—Pleading—Nuisance—Trespass—Amendment.
One in possession of foreshore property by virtue of a lease from 

the Vancouver Harbour Commission, who had title thereto under a 
Crown grant from the Dominion Government, cannot maintain action 
for injury to the property from sewer outlets in the absence of proof 
that the foreshore was part of the public harbour at the date of the 
Union of the Province with Canada, within the purview of see. 108 of 
the British North America Act.

An amendment was allowed changing the form of action from 
nuisance to the possessory action for trespass.

B. C.

C. A.
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Appeai, by plaintiff from judgment of Gregory, J. Affirmed.
A. H. Mac Ne ill, K.C., and H. Bird, for appellant.
E. C. Mayers and A. C. Sutton, for respondent.
Macdonald, C.J.A.:—The plaintiff eame to the nuisance, and 

while if he had obtained a title to the property instead of being 
a trespasser this would not affect his right of recovery, yet be
ing a trespasser, as I must hold that he was, he is not entitled to 
recover either for trespass or for nuisance.

Plaintiff’s root of title, if any, is in see. 108 of the British 
North America Aet. If the locus in quo was at the date of the 
Union with Canada, part of a publie harbour, then plaintiff’s 
title is unimpeachable, but he has not shewn that that part of 
the foreshore in question was part of a public harbour at that 
date. This is a question of fact. Attfy-Gen*l for British 
Columbia v. CPU. Co., [1906] A.C. 204, 75 L.J. (P.C.) 38; 
Att’y-Gen’l for Canada v. Ritchie et al Co., and AtCy-Qen’l 
for B.C. (1914), 17 D.L.R. 778, 20 B.C.R. 333; aff’d 20 B.C.R. 
333 at p. 343; (1915), 26 D.L.R. 51, 52 Can. 8.C.R. 78; 48 
D.L.R. 147, [1919] A.C. 999.

What was said by Duff, J., in the trial of the first mentioned 
case, (1904), 11 B.C.R. 289, must be confined to the question at 
issue in that case. I have no doubt that the Judge did not in
tend any broader meaning to be placed on his words ; he was 
dealing with a small poriton of the southern shore of Burrard 
Inlet and not with any portion of the northern shore.

Now, in the present case there is no evidence at all that the 
property in question, namely, what is known as “McLarenX 
Lease”, was part of a public harbour in 1871, and hence the 
plaintiff has failed to make out his title and cannot succeed in 
this action.

An application was made to amend by setting up a ease of 
trespass and we reserved judgment. It is immaterial to my 
present judgment, whether the amendment be made or not, but 
as the case may go farther, I would accede to the motion.

A very large part of the evidence was devoted to the surveys, 
the contest being as to whether or not the outlet of the sower 
falls w’ithin the boundaries of the McLaren lease. That ques
tion was thoroughly gone into on both sides and I can see no 
objection to allowing the amendment.

I would dismiss the appeal.
Martin, J.A., would dismiss the appeal.
G all! her, J.A. :—1 am, though I say so with regret, forced to 

the conclusion that this appeal must lie dismissed.
McPhillips, J.A. (dissenting) :—The action may be said to 

have been tried out as one claiming the existence of a nuisance 
and a possessory action for trespass. It is true the pleadings
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might have been more precise, but in these days it has unfor
tunately come about, owing to present practice, to proceed with 
the trial almost ignoring the form of the pleadings. (See Ban
bury v. Bank of Montreal, 44 D.L.R. 234, [1918 ) A.C. 626, 87 
L.J. (K.B.) 1158, Lord Parker of Waddington, at pp. 294-302.)

The facts as led at the trial well established that the appellant 
was in possession of the land in question and was the assignee of 
a lease of the land covered by water, the lease assigned to the 
appellant being from Vancouver Harbour Commissioners, 
describes as forming a part of the Public Harbour of Vancouver, 
the Harbour CoiiTmissioners having had title thereto granted fo 
them by Crown grant from the Government of Canada. The 
appellant being in possession of the land, it is trite law that the 
appellant was not called upon to prove title. That the evidence 
establishes that there was a trespass is beyond question and, in 
my opinion, it was equally well established that the respondent 
is maintaining a nuisance and that the appellant is suffering 
special and particular damage therefrom and independent of the 
public generally. The respondent attempted to justify the main
tenance of the sewer outlet upon provincial Government ap
proval, but the evidence well discloses that no protection can 
be gained from this contention in that the scheme approved by 
the provincial authority was not carried out, and an entirely 
different outlet for the sewer was adopted than that approved by 
the provincial authority, even if it could be claimed that, follow
ing the scheme, there would be immunity from liability. The 
trial Judge held that the land in question in the action did not 
form a part of a public harbour—i.e., was not within the con
fines of the Public Harlamr of Vancouver. With great respect, 
in my opinion, this holding was in error, it was as long ago as 
11105 when that question was finally determined and ever since 
that time and even before, i.e., ever since 1871, when British 
Columbia entered the Canadian Confederation, the Government 
of Canada has exercised control over Vancouver Harbour—in
clusive of the locus in quo—as being a public harbour in pur
suance of sec. 108, of the B.N.A. Act, 1867.

The physicial conformation of the land being looked at, there 
van be no question of the nature and extent of the public har
bour. The entry into the harbour from the Gulf of Georgia is 
through what is called the “First Narrows”, and when entry is 
made, the harbour is clearly before you and is entirely land 
locked—constituting one of the great harbours of the world.

In 1905 the case of the Att,y.-Gcn,l. for British Columbia v. 
C.P.R., was carried to the Privy Council, (see [1906] A.C. 204), 
ami their Lordships affirmed the judgment of the Full Court of
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British Columbia which had affirmed the judgment of Duff, J . 
that the foreshores of Vancouver Harbour was under the juris 
diction of the Parliament of Canada, either as having form. I 
part of the harbour at the time of the Union of British Columbia 
with the Dominion or by reason of the jurisdiction of the 
Dominion attaching at the union. To turn to the judgment of 
Duff, J., see Att’y.-Gen’l. v. C.P.K., (1904), 11 B.C.R. 289, at pp. 
291, 292), we find this language:—

“I am, however, of the opinion that the lands in question here 
passed to the Dominion under section 108, of the B.N.A. Act. 
I find, as a fact, that at the time of the admission of British 
Columbia into Canada, that part of Burrard Inlet, between the 
First and Second Narrows, was a public harbour, and that tin- 
parts of the foreshore subject to the public rights of passage re
ferred to were in use as, and were in fact part of the harbour; 
as was the whole of the foreshore adjoining the townsite of 
Granville.

Moreover, if formal Provincial assent were necessary, I must 
give effect to the presumption arising from long, notorious occu

pation with the knowledge and acquiescence of the Provincial 
Government ; these circumstances, cogent in any case, become 
conclusive in the absence of any evidence indicating the non . 
istenee of such assent.”

Now, the land (and foreshore) in question in this action i< ad
mittedly ‘‘between the First and Second Narrows”, and it may 
be said that this is a matter of common knowledge. How many 
times must there be a decision as to whether certain lands or 
foreshore form a part of a public harbour? It is unthinkable 
that the matter is always to be one of continued litigation- and 
that it may be agitated as to every foot of land lying within the 
generally accepted and well known limits of the harbour. There 
must surely be finality at some time, and when we find that the 
Attorney-General for British Columbia was the active litigant 
in the case above referred to, in fact the action was brought by 
the Attorney-General for British Columbia at the relation of the 
City of Vancouver, it is impossible to have it now contended that 
the land in question is not within the Public Harbour of Van
couver, and that the title to the lands in the bed of the harbour 
is vested in the Government of the Province of British Columbia. 
It seems to me that it is clear to demonstration that the title in 
the lands is in the Government of Canada, and that the Crown 
Dominion was entitled to make the grant to the Harbour Com
missioners and the Harbour Commissioners rightly leased the 
lands, and the appellant is the successor in title, an unassailable
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title, although as 1 view it. possession alone was sufficient title, 
the respondent not establishing title in itself.

It may he remarked that the only proof of title advanced at the 
trial was title in the Crown Dominion, and the Attorney-Gen
eral for British Columbia is not a party to this litigation, and 1 
fail to see how it van lie at all contended that the title to the land 
is vested in other than the Crown Dominion, and the appellant 
is the assignee of the lease executed by the Harbour Commis
sioners, the grantees from the Crown Dominion, assuredly the 
title in the Dominion upon the facts is established, and the onus 
most certainly rested upon the respondent to displace this title, 
which onus was not discharged.

Apart from the well established action for trespass,, there is 
the maintenance of a nuisance owing to the sewer outlet upon 
tin- property of tin- appellant. Undoubtedly, it is a nuisance and 
at this Bar it was not denied, as I understood it. that a nuisance 
existed, but the contention was that the appellant failed to es
tablish a cause of action—that it was a public nuisance, and the 
action was not well constituted, as in that ease, the Attorney- 
(ieneral of the Province should be a party to the proceedings. 
The facts however establish, and I do not go into them in detail, 
that the nuisance is one which affects the "" , and the
works carried on by the appellant being within the area of opera
tion of the works of tin- appellant and upon the property of the 
appellant,—injures the appellant and causes inconvenience to the 
appellant in carrying on of the business operations, and unquest
ionably special damage- has been suffered by the appellant over 
ami above that imposed upon the general community, (Toinr v. 
inrtrich (1690), Garth. 191, Williams ease. (1592), 3 Go. Rep. 72 
h.: Bell v. Quebec Corporation (1879), 5 App. Gas. 84, 49 L.J. 
(P.C.) 1; Whelan v. Hewson (1871), I.R. Vol. 6 G.L. 283).

The facts here disclose that what is being done is the discharge 
of sewage into the sea. i.e., the harbour; Goulson and Forbes on 
Waters, 3rd ed. (1910), at p. 63, has this statement;—

“At common law there is no right to discharge sewage into 
tie- sea so as to cause nuisance to another, neither does any such 
right exist under the Public Health Acts, 1848 and 1875, nor 
can such a right be acquired by prescription.” (Hobart v. 
Southend-on-Sea Corporation, 75 L.J., K.B. 305; 94 L.T. 337 ; 54 
W.R. 454; 70 J.P. 192; 4 L.G.R. 757; 22 T.L.R. 307, 530; Foster 
v. Warblington Urban Council, (1905), 21 T.L.R. 124; 69 J.P. 
42; 3 L.G.R. 605; Owen v. Faversham Corporation, (1909) 73 
J.P. 33, G.A. i

The sewage as established upon the facts adduced at the trial 
of this action is most offensive and endangers the health of the
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operatives working for the appellant—it is untreated sewage— 
pollutes the water and renders the water unfit for booming hoirs 
or timber and is destructive of otherwise possible business open 
tions.

In Owen v. F aver ah am Corporation (1909), 73 J.P. 33, tin* 
Court of Appeal held—on the authority of Foster v. Warhlin /. 
ton Urban District Council, |1906] 1 K.B. 648, 75 L.J. (K.li 
514, 54 W.R. 575, that the defendant had no right to discharge 
sewage into the sea so as to cause a nuisance, and that an in
junction ought to be granted, the action was one brought by tl: 
owners of an oyster fishery for an injunction to restrain a muni
cipal corporation from discharging untreated sewage into tidal 
waters so as to pollute the plaintiffs’ oyster beds, the defendants 
pleading that they hud a right both at common law and by 
prescription to discharge their sewage into the sea. Here \ - 
have the case of a municipal corporation also contending that r 
has the right to discharge this untreated sewage into the v, 
In my opinion, this decision is conclusive and entitles the , , 
pellant to the relief claimed in the action.

1 would, therefore, allow the appeal.
Appeal dismiss'

CLARK v. CANARIAN NATIONAL RAILWAYS.
Saskatchewan Court of Appeal. Haultain. C.J.S.. Lamont, Turr 

and McKay, JJ.A. June id, 1922.
Nkw trial (§11—8)—Collision between train anii automobii i >:

QUESTION OK ULTIMATE NKOLIUKNC10—QUESTIONS SVHMITTE'i i 
JURY DEALING WITH—REVERSAL OK TRIAL JUDGMENT ON 
TIONS PROPERLY SUBMITTED—SIGNIFICANCE OK QUESTIONS !V<>- 
PKRI.Y SUBMITTED BY THOSE IMPROPERLY SUBMITTED.

In a ease ol" a collision between a railway train and an aut > 
mobile on a. level crossing at the intersection of the defendant 
company's line with a public highway, where primary negli
gence only had been established against the defendants, ami no 
question of ultimate negligence on its part arose, the inquiry by 
the jury should not have extended further than to ascertain 
whether or not there was contributory negligence on the part 
of the plaintiff, and a further question as to whether the accident 
should be attributed to the negligence of the one rather than of 
the other, which may have altered the significance of the other 
questions in the minds of the jury, is ground for granting a new 
trial.

| Ottawa Electric R. Co. v. Booth (1920), 60 D.L.R. SO; 
G.T.R. Co. v. McAlpine, 13 D.L.R. 618, [1913] A.C. 838; B<\ 
Electric Co. v. Loach. 23 D.L.R. 4, [1916] 1 A.C. 719, discussed ]

Appeal by defendant from the trial judgment in an action 
for damages for injuries received in a collision between plain
tiff’s automobile and defendant’s train at level crossing. New 
trial ordered.
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•7. F. Frame ami A. M. McIntyre, for appellant.
G. If. Yule, for respondent.
II AULT AIN, C.J.S. I agree that there should he a now trial.
Lamont, J.A. concurs with Tvrgeon, J.A.
Tvrgeon, J.A.:—This is a case of a collision between a rail

way train and an automobile on a level crossing at the inter
section of the defendants’ line with a public highway. The 
accident occurred in daylight, in the summer. The respondent 
was acquainted with the crossing and with the hour of passing 
trains, and he knew that the train in question was about due 
to pass when it did. —it being on time. He was driving his 
automobile with a companion, one Birkett, sitting next him. 
The automobile was proceeding eastward on the highway to
wards the track, which crosses it at right angles running north 
and south. On both sides of the highway were trees in foliage 
running up to the appellants’ right-of-way, and shutting out 
all view of the track north and south of the crossing until the 
right-of-way was reached. From the entrance upon the right- 
of-way to the track at the point where the accident occurred 
is a distance of approximately 50 ft., and it was only upon 
reaching this entrance that a clear view of the track became 
possible to the respondent and Birkett. According to the find
ing of the jury, the appellant’s train came on from the south 
towards the crossing without giving the signals required by the 
Railway Act 1919 (Can.) eh. 68 to be given by blowing the 
engine whistle and ringing the bell. The only evidence as to 
the respondent’s conduct in approaching the crossing is that 
given by himself and by Birkett. From this evidence, it would 
appear that the automobile was travelling at the rate of 10 to 
12 miles an hour. For about one mile from the crossing the 
respondent, being aware of the probability of a train passing, 
was looking out for the smoke and listening for the whistle. 
On arriving at the entrance to the right-of-way, he looked to 
wards the south, but did not see the train. He then gave his 
attention to his automobile and proceeded towards the crossing. 
Just before reaching the tracks he looked again, and saw the 
train, as he says, *‘almost on top of him.” The train, it ap
peared, was travelling at the rate of JO miles an hour, which 
was not an excessive rate of speed. In the emergency, he en
deavoured to speed his automobile ahead to cross before the 
train, but he failed to clear the track in time and the train 
struck him, wrecking the automobile and injuring the respond
ent severely.

The appellants alleged in their defence that the accident
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was due to the respondent’s own negligence, (1) in drivii- 
on to the track without looking to see whether the train was 
coming, and (2) in not having his automobile under control.

At the close of the respondent's case at the trial, counsel f 
the appellants applied to have the ease withdrawn from ll 
jury and the action dismissed, on the ground that the respond 
ent's evidence showed that the accident was due to his o\\ i 
negligence. This application was refused, and the evidence for 
the defence was heard.

The following are the findings of the jury by question si ! 
answer:—

“1. Q. Was the plaintiff injured hv any negligence of ti- 
defendant company? A. Yes. 2. Q. If so, in what did su. h 
negligence consist? A. Failing to carry out warnings to !■•• 
given regarding signals at crossings of railway, in so mm h 
that the whistle was not blown or the hell rung. 3. Q. Did ;u 
negligence of the plaintiff contribute to cause the accident 
A. Yes. 4. (^. If so. in what did such contributory neglige 
consist? A. In not taking the precaution that an ordinal., 
prudent man would take to satisfy himself that it was safe to 
cross the railroad. 5. Q. If you find that both plaintiff ami 
defendant were guilty of negligence, can you further deter- 
mine that the accident should, in fact, he attributed to i In- 
negligence of the one rather than of the other? A. Yes. (». (J. 
If so, to which! A. The defendant company. 7. Q. Assess the 
damage. A. (a) special, $2.000. (h) general, $5,000.”

Upon these findings being delivered, it was contended at the 
trial that the appellants were entitled to judgment because the 
jury had found the respondent guilty of contributory neg
ligence. The trial Judge, however, interpreted these findings 
to mean that, notwithstanding the respondent’s negligence, the 
negligence of the appellants was the real cause of the acculent, 
and he ordered judgment to be entered for the respondent.

In my opinion, the trial Judge was right in refusing to 
withdraw the case from the jury at the end of the plaintiff's 
case. At that period of the trial, the case was governed, am! 
it is still so governed in this Court, by the rules laid down by 
Anglin, J., in Grand Trunk By. v. Griffith (1911), 45 Can. 
S.C.R. 380, at p. 399:-

“ ... Parliament has deemed it wise to enact that
railway trains approaching highway crossings shall giv. cer
tain signals not for the purpose of attracting the attention 
of those who are already on the alert and need no warning, 
but for the purpose of arousing those who are distracted nr
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whose attention is absorbed owing to whatever cause and who, Sask. 
therefore, need warning. Parliament has specified the par- 
ticular signals which in its judgment are l)cst fitted to nerve — 
this purpose. Where it is clearly proved that those signals have Clark 
been omitted and that an accident, which the giving of them c vnVi„\.\ 
might have prevented, has occurred, it must, I think, always National 
be within the province of a jury to say whether or not. having Railway*. 
regard to all these circumstances, the breach of statutory duty Tm.g,.01l J-Ae 
should be taken to he the determining cause of the accident.
The moment the decision is reached that the statutory signals, 
if given, might have prevented the accident and there is evi
dence of their omission, it is not proper for the trial Judge to 
withdraw the case from the jury, (unless, indeed, what is in
vent rovertibly contributory negligence is admitted or is 
so clearly proved in the plaintiff’s own case that it would be 
proper to direct a jury to find it) and if, upon the case being 
submitted to them, the jury see fit to draw the inference that 
the omission of the signals was in fact the cause of the acci
dent, it is not competent for an appellate court to disturb that 
conclusion.”

The difficulty that confronts us now, however, lies in the 
fact that the jury have found three things: (1) negligence 
on the part of the defendants in the case, (2) contributory 
negligence on that part of the plaintiff, and (3) that the acci
dent was, in fact, attributable to the negligence of the defend
ants. It is contended on behalf of the appellants that the ques
tion, (No. 5), which brought forth this third finding is an im
proper question, confusing to the jury, and that the real mean
ing to be taken from their verdict, read in the light of tin- 
evidence, is that the respondent’s own negligence, which they 
describe, was such as to disentitle him from recovering judg
ment. On behalf of the respondent, it is contended that the 
questions were properly submitted, and that the meaning to 
be taken from the jury’s answers is that the appellants’ neg
ligence was in the main the cause of the accident, and, such 
being the case, it is argued, they are liable to the respondent 
for the damages suffered.

The general rule of law is that a plaintiff’s contributory neg
ligence will disentitle him from recovering from the defendant.
But it is not every act of negligence on his part which will 
come within the meaning of the rule. In so far, however, as 
1 can understand the authorities, this negligence of the plain
tiff does come within the rule and so operate to defeat his 
claim, when it cannot be shown that the defendants could by
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the exercise of ordinary care and caution have avoided ii;. 
consequences of it.

G.T.R. Co. v. Mc Al pi ne, 13 D.L.R. 616. 16 C.R.C. 186, 1191::
Clark A.C. 636, 83 L.J. (P.C.) 44.

Canadian This reasoning which fastens the liability upon the del'emi- 
National ant notwithstanding the plaintiff's contributory negligent. 
Railways. jias |,een enunciated many times in different forms of langung*. 
Turgemi, j.A. but. in so far as actual decisions go. it seems to have been ap

plied only in eases where the defendant bad an opportun it y, 
after the plaintiff's act of negligence, to prevent the accident 
happening and failed to do so. Thus it was in Davies v. Mam,
( 184*2), 10 M. & XV. 546, 152 E.R. 568, 12 L.J. (Ex.) 10; T„i) 
v Warman (1858), 5 C.B. (N.8.) 573, 141 E.R. 231, 27 L..J. 
(C.P.) 322; Hadley v. London <(• N.W.R. (1876), 1 App. ('as. 
754, 46 L.J. (Ex.) 573, 25 \V.R. 147. And so it was again in 
B.C. Electric Co. v. Loach, 23 D.L.R. 4, 20 C.R.C. 309. |191(i|
1 A.C. 719, 85 (P.C.) 23, where two things which constitutvil 
negligence on the part of the defendants, a defective brake 
uu a car ami an excessive rate of speed,—although they exi-trl 
prior to the happening of the plaintiff’s negligence—Ilecami- 
effective, after the danger had arisen through such negligence 
< f the plaintiff*, to prevent the motorman from stopping the 
ear in time to avert the accident. But except in such eases of 
what has been called “ultimate” negligence, I cannot find that 
the reasoning applies. In the other cases, which seem to Lear 
upon the subject, and where the defendant has been held liable, 
notwithstanding something done or omitted to be done by the 
plaintiff, it will Ik1 found upon examination that, in the opinion 
of the Court, this act or omission of the plaintiff’s was nut con
tributory negligence at all. So it was in Doyle v. C.SM. 
(1918), 12 8.L.R. 216; (1919), 46 D.L.R. 135, 12 S.L.K. at 
239, another level crossing case, where it was held that the 
failure of the defendants to give the statutory signals was the 
proximate cause of the accident, because the omission of the 
occupants of the buggy to keep a look-out at the crossing could 
not, under the circumstances of the case, be charged against 
them as contributory negligence, since they were entitled to as
sume that the whistle would be blown as required by law. Ami 
like wise in Dublin, Wicklow <(• Wexford Ry. Co. v. Slattern 
(1878), 3 App. Cas. 1155, 27 X\\R. 191, 39 L.T. 365, the question 
appears to have been whether or not the evidence for the plain
tiff disclosed contributory negligence; if it did, the case ought to 
have been withdrawn from the jury. This was another ease 
of a failure to whistle on the one side and a failure to look
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out on the other. The majority of the House of Lords held 
that the conduct of the person killed was properly left to the 
consideration of the jury in order that they might determine 
whether or not it constituted contributory negligence. Tin- 
minority held that the evidence, on its face, disclosed contrib
utory negligence, and that the plaintiff ought to have been non
suited. In that case, the duty to whistle was imposed upon the 
locomotive driver by rule of the company only and not by 
law, and it is of interest to note that Lord Hathorley, one of 
the dissentient Lords, said that he might have looked upon the 
case differently if the duty of whistling was a statutory duty, 
for, in that case, he said, the deceased might have depended 
upon that kind of warning only.

This leads me to a consideration of the decision in Ottawa 
Electric R. Co. v. Booth (1920), 60 D.L.R. 80, which was re
lied upon very strongly in the argument as authority for the 
course followed in the trial of this case and in support of the 
judgment entered for the respondent.

In the case at Bar question No. 5 is attacked as being in
applicable. and it is contended that the jury’s answers to ques
tions 3 and 4 should be taken in themselves as settling the real 
issue involved in favour of the appellant. On the other hand 
1 lie respondent contends that this question .1. following after 
the previous questions, complies with the formula suggested 
by a statement of Duff, J., in the Ottawa Electric ease, 60 
D.L.R. 80. In this Ottawa Electric case the deceased alighted 
from a south-bound street car at a street corner and proceeded 
hurriedly to cross the street by passing around the back of the 
car with his head down. He was struck and killed by a north
bound car, which came along travelling at an excessive rate of 
speed and without sounding the gong as prescribed by the com
pany’s rules. The jury found that the defendants were guilty 
of negligence and that the deceased had committed no neg
ligence which contributed to the accident ; and judgment was 
entered against the company. On appeal it was contended, 
(1) that the verdict was against the evidence ; (2) that the 
plaintiff’s own case showed contributory negligence on the part 
of the deceased; (3) that the trial Judge should have directed 
the jury that if the deceased failed to look and listen before 
attempting to cross the street, such conduct would, in itself, 
constitute negligence, and (4), that the direction which he 
gave them, to the effect that the deceased’s whole duty was to 
exercise whatever the jury might deem to be reasonable 
care having regard to all the circumstances, was a

National
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wrong direction. The appeal was dismissed on all tin 
grounds, Davies, CJ„ dissenting. Here again, it may he <> 
served, we have the question, merely, of negligence on tin- «.■ 
side and no contributory negligence on the other. The passa: 
referred to from the judgment of Duff, J., 60 D.L.R. at p. - 
is as follows:—

“I am inclined to think that the concrete question on whi"h 
the jury ought to have been asked to concentrate their attm 
tion was whether, if they found the issue of reckless want 
precaution on the part of the victim in favour of the company, 
and the issues touching the ringing of the gong and the sp I 
of the car in favour of the plaintiff, the real cause of tin* plain
tiff’s injury was the recklessness of the victim, or the néglige 
of the company in respect of speed and failure to give warning. 
Whether or not, in other words, notwithstanding the reck I-- 
ness of the victim he would probably have been roused t- 
tention if the motorman had exercised proper prudence m 
respect of speed and given due warning by sounding the gun

This statement is quoted as authority for introducing ;i > 
a case such as the Ottawa Electric case and the case at Bar. an 
inquiry which would extend beyond a finding of contributory 
negligence on the part of the plaintiff. In my humide opii i. 
such an inquiry does not lie in cases such as these but is up,a 
priate only, as 1 have already said, in cases where there b evi
dence of the failure of the defendant to make use of an oppm- 
tunity, afforded him by the circumstances, to avoid the «•mi- 

sequences of the plaintiff’s contributory negligence, as in / 
v. War man, supra, and li.C. Electric Co. v. Loach, supra. If I 
may be permitted to place an interpretation upon this Paie
ment of Duff, J. 1 would say, with all deference, thaï i* 
nothing more than a declaration that conduct which might, 
in some circumstances, appear reckless on the part of a plain
tiff may, in other circumstances, on account of something «lone 
or omitted to be done by the defendant, not amount to con
tributory negligence at all so as to defeat the plaintiff s claim: 
and that we are still where we were after the decision in Ifoyle 
v. C.N.H., supra. If this statement goes further, it was not. in 
my opinion, necessary to the determination of the questions 
involved in the case in which it was pronounced. My opinion 
in this matter is strengthened by the following passage from 
the judgment of Anglin, J. in the same case, 60 D.L.R. at p. 
90:-

“Whether the deceased was or was not negligent under the 
circumstances is eminently a question for the jury. While, it'
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trying the ease upon the printed evidence now before us, I 
should strongly incline to think that contributory negligence 
had been established and should probably on that ground have 
dismissed the action, I am not prepared to hold that on the un
disputed facts contributory negligence of the deceased is so 
clear that no reasonable jury could refuse to find it proven.”

This makes it clear to me that in the Ottawa Electric case, 
as in the case at liar, primary negligence only having been 
established against the defendants, and no question of ‘‘ulti
mate” negligence on their part arising, the inquiry by the jury 
should not have extended further than to ascertain whether or 
not there was contributory negligence on the part of the plain
tiff.

In my opinion, therefore, the questions submitted to tin- 
jury in this case were not properly founded upon the evi
dence and the judgment entered thereupon in favour of the re
spondent cannot be allowed to stand.

The next question is whether there should be judgment for 
the appellants or a new trial. As 1 have already said, the case 
was properly one for the jury, and they should have been 
asked, by appropriate questions, to determine whether, in tin- 
event of it appearing to tln-m that the appellants failed to 
perform their statutory duty of whistling and ringing the bell, 
tin- conduct of the plaintiff under those circumstances was rea
sonably careful. The case was not left to them in that manner.

It is contended on behalf of the appellants that we should 
deal with the matter as if question No. 5 had not been put. 
and order judgment to be entered for the appellants on ques
tions 1—2—3 and 4. If these four questions stood alone, they 
would, no doubt, if the view of the law which I have expressed 
in this judgment is sound, have necessarily to resul in a judg
ment for the appellants. But they do not stand alone. When 
1 examine all these questions and answers in the light of the 
Judge's charge, 1 cannot help feeling that questions 3 and 4 
and the answers given to them may not have had, in the minds 
of the jury, the same significance that they would have had 
if the trial Judge had not, in his charge devoted himself to the 
elaboration of a theory around question 5. The portions of the 
charge to which 1 refer are too lengthy to cite here, but they 
will be found in the appeal book from pp. 194 to 205 and par
ticularly from line 20 on p. 204 to the end of p. 205. I think, 
therefore, that the ends of justice in this case demand 
a new trial.

Sask.

C.A.

Canadian
National
Railways.

Turgevii,
J.A.



Dominion Law Reports.682 [67 D.L.R.
N.B.

A| |). Div.

The appeal should lie allowed, with costs, and a new trial 
ordered.

McKay, J.A. concurred with Tvrueon, ,7.A.
Sew trial ordered.

HA lilt IS v. HARMON.
S<1 r Brunswick Supreme Court Appeal Division, Hazcn, C.J., 

McKeown, C.J.. K.B.D.. and (Dimmer, J. April 22, IU2I. 
JVIHiMKNT ($IVB—23(1)—JVIH.MI NT OK OTHI.H PROM\(K —ACTION o\ 

Dfkkniunt Ntcci KSKi iz—Costs ok korkhin jvimimknt uiv, \ 
A0A1NNT HIM—API’KAI.—RkVKKHAL.

When a defendant, being sued in the Province of New Bru:. 
wick on a foreign judgment, defends the suit upon the men: 
and succeeds, he is not liable for the costs of the foreign suit 
and judgment cannot be entered against him for such cos: 
The foreign judgment being for an amount with costs of suit 
the two sums together make the amount of the judgment.

I «S'far Kidney Pad Co. v. McCarthy (1886), 26 N.B.R. 107, referred 
to; Russell V. Smyth (1842), 8 M. A W. 810, 52 E.R. 343, followed |

Appeal by defendant from the judgment at the trial of an 
action on a foreign judgment, wherein judgment was signed 
against him for the amount of the costs of the foreign judg
ment although he was successful in defending the action. II 
versed.

/>. MuHin, K.C., for appellant ; IV. It. Wallace, K.C., for 
respondent.

The judgment of the Court was delivered by
McKeown, C.J., K.B.D. The respondent in this suit 

brought action against the appellant in the Supreme Court of 
Ontario claiming damage for a breach of contract on the part 
of appellant. A writ of summons therein, issued out of sax! 
Court on May 2d, 1918, was left with a clerk in s
employ at his place of business in Montreal. The said writ 
subsequently came into the possession of the appellant G arson 
by whom it was sent to a firm of solicitors in Toronto. An ap
pearance was entered and a statement of defence filed, but no 
further attention was paid to the suit, and it came to trial as 
an undefended action on October, 1919, whereupon it was 
adjudged by the Court that respondent recover against tlx* 
appellant the sum of $2,‘120.60 and costs of suit to be taxed. 
It further appears that on December 23, 1919, such costs were 
taxed at the sum of $269.50.

It is admitted that the appellant did not carry on business 
in the Province of Ontario, nor did he reside therein at the 
time the above mentioned action was brought, nor at any time 
during its continuance. The appellant G arson is a resident

826
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< f the Province of New Brunswick and curries on business 
therein, as well as at Montreal, in the Province of Quebec. On 
July 7, 1919. the respondent caused a writ of summons to he 
issued out of the Supreme Court of this Province claiming to 
recover against appellant as defendant the sum of $2,320.60. 
being the amount of said judgment so recovered in the Supreme 
Court of Ontario as aforesaid, and a further sum for the costs 
of said action alleged to have been taxed and allownl at the 
sum of $400 as well as costs of execution and other expenses 
to the amount of $100 and costs of suit.

To this claim in the first place denied that re
spondent had commenced an action against him in the Supreme 
Court of Ontario or at any other place, and further denied 
the existence of a judgment in said action for the sum of 
$2,320.60 and costs, and that any costs at all were ever taxed 
or allowed or incurred as alleged.

It may be stated here that in addition to a denial of liability, 
appellant put on the record a counterclaim in this suit, to 
which a reply was filed, but no evidence was submitted in sup
port thereof and no further consideration need be given to it. 
After appellant had pleaded the defences above indicated, he 
made application to Barry, J., who, by order dated December 
11, 1919, permitted the defence above stated to be struck out. 
and an amended statement of defence to be substituted therefor, 
the first three paragraphs of which read as follows:—

“1. The alleged judgment mentioned in the statement of 
claim is a foreign judgment and the defendant was not per
sonally served with the first process in the suit within the juris
diction of the Supreme Court of Ontario in which Court said 
judgment was obtained. 2. That the said defendant was not 
residing or domiciled nor within the jurisdiction of the said 
Court either at the time the contract was made or at the time 
the suit was commenced, or at any time thereafter. 3. That 
the said alleged judgment was obtained for an alleged breach 
on the part of the defendant of a written contract dated the 
sixteenth day of November, 1917, it having been claimed on the 
part of the plaintiff that defendant agreed with the 
m purchase 35 tons of brass turnings at 17c per pound, same 
to be loaded on cars at London, f.o.b. London, and the de
fendant to attend at London to check the loading, and to pay 
one half the purchase price in cash, and to deliver a note at 
thirty days for the balance, without interest.”

In addition to the above quoted portion of such amended 
defence, further paragraphs were allowed netting out a merit-

N.n.
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orimiH defence to the action, and denying that respondent lui ! 
suffered any loss or was entitled to recover anything again 
appellant for the alleged breach. A reply to such amend, 
defence was duly put in ami the cause was tried at the Mm 
sitting of the St. John Circuit Court 1920. with a jury. Iiefn 
Chandler, J. At such trial, respondent put in evidence certai 
documents in proof of the judgment so obtained by her in tl 
Supreme Court of Ontario, and appellant, pursuant to li 
pleas, defended the action upon its merits, availing himself 
the provisions of eh. 137 of the C.8.N.B. 1903, which read' 
follows :—

“In any action now pending or hereafter to lie instituted 
any Court in this Province on a foreign judgment, where il 
defendant was not personally served with the original proc. > 
or first proceeding in the suit, within the jurisdiction of il 
Court where the said judgment may be obtained, it shall !.e 
competent for the defendant to enter into the subject malt- 
of such foreign judgment and to avail himself of any malt i 
of law or fact which would have been available as a defenr, 
had the action on which such judgment was had and obtain.d 
been originally brought and prosecuted in any of the Cours 
of this Province, provided always, that such defence be pleaded 
or notice thereof be given in like manner as is required by 
course ami practice of the Court in which the action is broil 
any law, usage or custom to the contrary notwithstanding.

Respondent's claim (as plaintiff) in the action brought hv 
her in the Supreme Court of Ontario, was that she had 
fered damage by reason of appellant’s breach of a written 
tract by which he bound himself to purchase from her a nun r 
of tons of fuse and socket turnings at 17 cents per pound. It 
was admitted that appellant did not, for reasons unneces 
to be set out here, carry out his part of the bargain, when- n 
respondent, after notice, sold the goods against appella 
account and claimed a loss thereby, which alleged loss was put 
forward as the measure of the damages she suffered by •- 
spondent's breach of such contract. It is apparent thaï 
Ontario judgment is based upon the assumption that 
contention is true, but respondent was unable to establish r at 
the St. John Circuit.

At the conclusion of the evidence the Judge submitted a 
single question to the jury as follows:—“ What was the market 
price per pound of fuse and socket turnings on the 27th day 
of December, 1917 ?” To this the jury replied—“17 cents per 
pound.” Other questions were submitted by counsel, hut the
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jury made answer only to the one so put by the Judge, and 
the result of their answer was sueh that, as remarked by tin- 
trial Judge, “respondent” sustained no loss and is. therefore, 
entitled to recover nothing on that head”—that is to say. on 
the head of damages claimed for the breach of contract. But 
the Judge considered that there was an obligation on a 
under the judgment obtained in Ontario to pay the sum of 
£269.50 costs of suit and entered a verdict against him for such 
amount. This appeal is taken from that decision, the claim 
of appellant being that, as respondent was entitled to recover no 
damages in the suit, costs therein should not he allowed.

Before considering this contention, it is well, I think, to give 
attention to certain other matters which were argued before 
the Court. In the first place, it was objected on behalf of 
appellant that the judgment relied upon hv re> was
not properly proven. In proof thereof, respondent put in evi
dence the following documents : —

“In the Supreme Court of Ontario.
The Honourable Mr. Justice Lennox.

Monday, the seventh day of October, 1918.
BetweAi Harris & Co., plaintiffs, and H. J. G arson & Co., 

defendants.
This action coming on for trial this day at the Sittings of this 

Court, held yt London, without a jury, in the presence of 
•ounsol for the plaintiffs, no one appearing for the defendants, 
md having heard the evidence on behalf of the plaintiffs this 
* ourt doth order and adjudge.

That the plaintiffs do recover against the* defendants the 
smn of $2,320.60.

This Court doth further order and adjudge that the de
fendants do pay to the plaintiffs the costs of this action forth
with after taxation.

(Signed) H. S. Blackburn, Depy. Kegr. Mddx. 
Entered Oct. 8, 1919. 11. S. Blackburn, Depy. Kegr. Mddx.”

(Certificate of Official Document)
“Dominion of Canada.

Province of Ontario ) I, Henry S. Blackburn, of the City 
To wit ) of London in the County of Middle

) sex, Deputy Registrar of the Su-
) prenie Court of Ontario at London 

Do hereby certify that the annexed paper writing each page 
i f which is stamped with my seal as identifying the same, con
tains a true copy of a judgment in a certain action pending 
in said court at London wherein

N.B.
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Harris & Co., plaintiffs and II. *1. (1 arson & Co., defendants.
That I have carefully compared the said transcript with 

the original judgment in my said office, that it is a true trails 
cript thereof and that I am the officer authorized to give this 
certificate.
(Seal) In witness whereof I have hereunto set my hand 

ami seal of office this twenty-seventh day of Nov
ember A. I). 1919

II. S. Blackburn 
Depr. Ilegr. Mddx 

In the Supreme Court of Ontario.
Harris & Co., plaintiffs, and H. J. Garson & Co., defendants. 

(Seal) I certify that pursuant to judgment dated 7th
October 1918 and order dated 9th November 191 s. 
I have taxed the costs of the plaintiffs at $269.00. 
Dated at Osgoode Hall

Dec. 23rd, 1919. J. T. MacGillivray
Taxing Officer.

Each of the latter two of the above quoted documents has ,i 
seal attached. To that signed by the Deputy Registrar there i> 
a red seal bearing the words “Deputy Registrar Middlesex 
and other words illegible, and a crown is impressed. To the 
certificate of costs above set out is also attached a red seal hear
ing a faint impression wholly undecipherable.

Now the provision for proof of foreign judgments is found 
in sec. 58 of eh. 127 C.8.N.B. (1903) (Evidence Act) which, 
as far as need be quoted, reads as follows:—

“If the document sought to be proved be a judgment, decree, 
order or other judicial proceeding of any British, foreign, Can
adian or Colonial Court, or an affidavit pleading or other legal 
document filed or deposited in any such court, the authenticated 
copy to he admissable in evidence must purport either to lie 
sealed with the seal of the said British, foreign, Canadian or 
Colonial Court in which the original document is tiled or depos
ited, or, in the event, of such Court having no seal to In* signed 
by the Judge or if there lie more than one Judge, by any id* the 
judges of the said Court, and such Judge shall attach to his 
signature a statement in writing on the said copy that the Court 
whereof he is a judge has no seal.”

From the stenographer s report it appears that the trial 
Judge had very grave doubt about the admissibility of the docu
ments submitted in proof of respondent’s judgment. On ob
jection by Mr. Mull in the Judge of the Court below said, re
ferring to the certificate of judgment offered : —
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“Ï have very great doubt about it, but I do not like to shut 
it out if you offer it, Mr. Wallace. It does not appear to be the 
seal of any Court. I will not rule it out, and if it is not sutli- 
eient, you will have to take the consequences. I do not rule ab
solutely that it is not a compliance with the statute. I am will
ing to allow it subject to objection and Mr. Mullin will have 
the benefit of the objection.”

I think it is very clear from an examination of the papers 
themselves, and by reference to the above, in part, quoted section 
of the Evidence Act, that the requirements of such Act have not 
been fulfilled in any degree. There is no Court seal attached 
to any of the papers put in evidence, neither is there any certi
ficate of a Judge that the Court has no seal. In my view, the 
documents were improperly admitted.

Rut the respondent claims that even if the judgment upon 
which she relies was not properly proved, it is not open to ap
pellant to urge such objection, because in his statement of de
fence he does not deny such judgment, and must, therefore, be 
taken to admit its existence. Considerable argument was ad
dressed to the Court upon this point, and having examined the 
statement of defence, I think appellant has not put the judg
ment in issue at all.

Order 19 of our rules of pleading contains general provis
ions concerning the contents of statements of claim and defence. 
In R. 4 of the above mentioned order, it is stated that —

“Every pleading shall contain, and contain only, a state
ment in a summary form of the material facts on which the 
party pleading relies for his claim or defence, as the case may 
he, etc.” and R. Id of the same order further says :—

“Every allegation of fact in any pleading, not being a peti
tion or summons, if not denied specifically or by necessary im
plication, or stated to he not admitted in the pleading of the 
opposite party, shall be taken to be admitted, except as against 
an infant, lunatic, or person of unsound mind not so found by 
inquisition.”

Now the appellant’s pleas, as far as they touch the question 
of the existence or non-existence of the judgment in the Supreme 
Court of Ontario, are hereinbefore set out. The first three para
graphs of his amended statement of defence specifically men
tion the Ontario suit and judgment, and, while speaking of the 
latter as an “alleged” judgment, they neither deny its exist
ence nor is it said in any of them that the judgment is not ad
mitted.

The aim of these rules is, that each party in turn should fully
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admit, or clearly deny, every material allegation made against 
him so that an issue may be promptly arrived at. Question*, 
may, and do, arise as to the sufficiency of admissions and as i(, 
the denial by implication, of allegations of fact, but it is clearly 
established that a party pleading must make perfectly plain 
how much he disputes and how much he admits, and he cannot 
be taken to dispute anything concerning which he remains 
silent. See notes to R. 13 0. 19, White Rook, 1920, at p. 347.

In this case appellant was allowed to strike out pleas which 
squarely denied the existence of the Ontario judgment and to 
substitute those now upon the record, his object being, 1 pre
sume, to bring his pleading into line with the defences set up 
in the suit of the Star Kidney Pad Co. v. McCarthy (1886), L'li 
N.B.R. 107. In the judgment of Allen, C.J. in that ease at p. 
110 it is stated

“The defendant pleaded, that the alleged judgment was a 
foreign judgment, and that he was not personally served with 
the first process in the suit within the jurisdiction of the Court 
where the said judgment was obtained; that the contract on 
which the judgment was obtained was not made within the 
jurisdiction of the said Court; and that he (defendant) was 
not residing or domiciled, nor within the jurisdiction of the 
said Court either at the time ... the suit was commenced 
or at any time thereafter; and that he never was indebted to 
the plaintiffs in the claim on which the alleged judgment was 
obtained.

I will take occasion to refer to this judgment a little later, 
but having regard now to this matter of pleading, it is to he 
noticed that, in the case just referred to, plaintiffs demurred 
to defendants’ pleas. The demurrer admitted all the state
ments of fact made in the pleas, and the case was argued and 
decided wholly upon the binding effect of a foreign judgment 
under pleadings similar to those in the present suit as above 
quoted. Rut in the McCarthy case the admission of all the facts 
alleged in defendant’s pleas did not raise an issue as to the exist
ence of the foreign judgment, and it would seem to me. there
fore, that it must be similarly held in this case, that the exist
ence of the Ontario judgment is not called in question by the 
defendant’s pleading in its present form. Having arrived at 
this conclusion, it, therefore, becomes necessary to consider the 
propriety of entering judgment in respondent’s favor for the 
taxed costs of the Ontario judgment, under the circumstances 
which are disclosed in the present case.
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Although at the trial at the St. John Circuit, appellant suc
ceeded on the merits of his suit, thereby defeating the re
spondents’ claim as far as it is represented by the amount of 
damages recovered in the Ontario Court, yet a verdict was 
entered against appellant for the costs of such foreign suit. 
I do not think it necessary to enlarge upon the rights of a 
plaintiff under a foreign judgment when lie seeks to enforce 
the same before the Courts of this Province. There is no un
certainty as to plaintiff's right to bring suit upon a foreign 
judgment, nor as to the right of a defendant to fully answer 
plaintiff’s claim, whether he challenge the foreign judgment 
or the original cause of action. This is fully settled by the ease 
of the Star Kidney Pad Co. v. McCarthy above cited.

The question here raised is:—When a defendant, being sued 
within this Province on a foreign judgment, defends the suit 
upon the merits and succeeds, is he, nevertheless, liable for the 
costs of the foreign suit and should judgment be entered against 
him, for the costs of the action in such foreign Court?

With the utmost respect for the view expressed by the trial 
Judge, I do not think that the verdict against the appellant for 
such costs can be sustained. When a verdict is obtained against 
a defendant for any amount with costs of suit, the two sums, 
viz.: the amount of damages and the amount of taxed costs, 
together make the amount of the judgment. Reference has 
been made to the documents put in evidence by respondent in 
proof of her judgment. Looking at them for a moment, it will 
be seen that respondent’s verdict in the Ontario Court was for 
the sum of $2,320.60 with costs to be taxed, and that such costs 
were later taxed at $269.f>0. I have already concluded that for 
the reasons above set out these documents are not sufficient 
proof of a judgment, but dealing with the phase of the question 
now before me, it seems to me that they simply show two separ
ate amounts, which when added, comprise the sum total of ap
pellant’s liability under the decision of the Supreme Court of 
Ontario, and for which total, judgment could there be signed. 
The judgment in the Ontario Court, in my opinion, would lie 
for the sum of $2,590.10, the taxed costs being added to the 
amount of damages assessed, and judgment entered for the en
tire sum. But the costa are simply accessory to the judgment. 
They were originally, and are yet, in the nature of a penalty 
enforced against an unsuccessful litigant. Their existence pre
supposes that the party in whose favour they are taxed has suc
ceeded in his action. If he does not succeed, he is not only not 
entitled to receive costs, but he must pay them. In other words, 
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N B- in my opinion a judgment cannot be separated into damages and 
App Dlv costH* an(l payment of the costs enforced when the verdict for

----- damages is not sustained. When a plaintiff sues in this Pro-
Hahrih vince upon a judgment of a foreign Court, he cannot, in my 

G arson. v*ew> sever such judgment into damages and costs of suit. To
----- such judgment so sued upon, the costs are merely incidental,

cÎj.^ÎlÏd. and when he fails in the merits of his case, his claim for costs 
must disappear as well. The trial Judge when entering verdict 
made reference to Piggott on Foreign Judgments, 2nd ed. At 
pp. 206, 207 of that work it is said:—

“If the foreign court by its judgment has awarded costs to 
the successful party, they also become an integral part of tlmt 
judgment to enforce which the action is brought in the English 
courts and as such cannot be recovered,” citing Russell v. 
Smyth (1842), 9 M. and W. 810, 152 E.R. 343, as authority 
for the course pursued.

In that case, a decree for divorce had been entered against 
a defendant in Scotland with costs, and the defendant being 
in England wr« sued for the amount of the costs taxed by Hie 
Scottish Court. It was held that such amount was recoverable, 
but it will be noticed that the decree still stood unchallenged 
and the judgment for costs would, consequently, stand with the 
decree. If the respondent’s verdict in Ontario had been re
affirmed here in whole or in any substantial part, his costs as 
“an integral part of the foreign debt” would have stood us 
well, and the case drawn to the Judge’s attention would have 
been authority for such procedure.

Costs are provided for by statute. There were no costs ob
tainable or payable at common law, but, as stated in Bacon’s 
Abridgment under the title 41 Costs” it is said at p. 288 vol. 
II.:-
“It being thought exceeding hard that the plaintiff for the 

costs which he was out of pocket in obtaining his right could not
have any amends, by the Statute of Gloucester..................
it is provided that demandant may recover . . . the costs 
of his writ together with his damage, and that this act shall 
hold place in all cases where the party is to recover damage.”

Further statutes extended such right to the defendant when 
successful, and to almost all forms of action, but they were si ill 
considered in the nature of a penalty either against an unsuc
cessful plaintiff or against an unsuccessful defendant. See 
cases cited in Bac. Ab. under “Costs.” Discussing “Costs, how 
assessed or taxed,” Bac. Ab. at p. 332 Vol. II it is said :—

44 After the making of the statutes that introduced costs, it 
was agreed on as a rule that the jury should tax the damages a-
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part, and the costs apart, that so it might appear to the court 
that the costs were not considered in the damages. And when it 
was evident that the costs taxed by the jury were too little to 
answer the costs of the suit, plaintiff prayed that the officer 
might tax the costs and that was inserted in the judgment, and 
therefore said to be done ex aucnsn of the plaintiff, because at 
his prayer.”

In speaking further upon the method of taxation and as
sessment, the author refers to the case of an action brought 
jointly by a baron and feme and a verdict obtained, but con
cerning which the Baron “only expended and disbursed the 
money for the costs of the suit”, and he says “ the baron and 
feme shall recover the costs, for there cannot be one judgment 
for the costs and another for the damages.”

I think that where action is brought upon a foreign judgment, 
which represents the damages accruing to a successful plaintiff 
together with a certain sum which the defendant is penalized 
because of the wrong position he has taken in connection with 
the matter under dispute, such taxed costs must follow the event 
and share the hazard of the claim to which they attach when 
such claim is put to the test in our own Court. If the claim be 
sustained, they stand on the strength of the plaintiff's position. 
If the plaintiff be ultimately unsuccessful, they must disappear 
with the disallowance of plaintiff’s claim.

No decisions directly in point were cited to us at the argu
ment, but cases are not lacking to show that in an action upon 
a foreign judgment, no distinction is made between the amount 
of damages and costs of which such judgment is made up. The 
case of Gavin, Gibson <£• Co. Ltd. v. Gibson, [1913] 3 K.I3. 379, 
was a claim to recover £2,775, 13s. 5d. being the amount of a 
final judgment recovered by plaintiffs against a defendant in 
the Supreme Court of Victoria, Australia. The action was 
brought in London, England, and tried before Atkin, J. without 
a jury. In his judgment, at p. 383, 384, of the report, he 
says :—

“The writ was served upon the defendant in London on 
November 21, 1911; the defendant did not appear to the writ 
in Melbourne, and on March 9, 1912, after the expiration of 
the time limited by the writ for appearance, the plaintiffs by 
leave of a judge of the Supreme Court of Victoria signed judg
ment against the defendant for £2732. Os. 9d. and costs to be 
taxed, which costs were afterwards taxed and allowed at the 
sum of £27 12s. 8d. making a total sum of £2755 13s. 5d. For 
this the plaintiffs sued the defendant in this action by writ
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dated April 26, 1912, claiming the said sum as being due on the 
foreign judgment recovered in the Supreme Court of Victoria.”

After discussing various defences which were held to be good, 
the verdict was entered by the Judge for the defendant and he 
was awarded his costs of suit.

It is evident that if the procedure followed in the case now 
on appeal before us he correct, the plaintiffs in the case just 
cited, should have had their costs of the foreign judgment. In 
all material particulars the cases are identical. But no con
tention that plaintiffs were entitled to the costs of their foreign 
judgment was raised or considered in the English case. It was 
taken for granted there, and I think we will have to decide 
here that the costs could not be considered as a claim separate 
from the damages to which they attached. In my view, this 
appeal must be allowed and a verdict entered for the appellant 
with costs.

Appeal allowed.

KING v. LANCHICK.
British Columbia Court of Appeal, Macdonald, CJ.A., Martin, (Jallitn r 

and Mc Phillips, JJ.A. June (1, 1922.
Money in court ($1—1)—Money paid in without authority—Re

rUSAL TO ACCEPT IN SETTLEMENT OF CLAIM—PROPERTY IN MONK Y
—Judgment creditor of person refusing to accept—Right to
CHARGING ORDER ON SUM PAID IN.

Money paid into Court without authority to the Registrar who 
has no authority to receive it is in the same position as if it 
had been paid to a trustee of the person paying it, and if the 
person to whom it is intended to be paid in settlement of bis 
claim, refuses to accept it on the conditions offered, it remains 
the property of the person paying it in, and is not subject to a 
charging order at the instance of a judgment creditor of the 
person who has refused to accept It in settlement of his claim.

Appeal from an order of a County Court directing payment 
out of certain monies paid into Court. Reversed.

F. C. Elliott, for appellant ; D. 8. Tait, for respondent.
Macdonald, C.J.A. This is an appeal from an order of the 

County Court directing payment out of monies paid into Court 
in the action of Safety Storage & Warehousing Co., v. Lanchick. 
The plaintiff in that action is a judgment creditor of the de
fendant Lanchick.

The facts are shortly as follows Lanchick was employed to 
repair a van of the storage company. The storage company 
refused to pay amount demanded for repairing the van and 
Lanchick took the van from the storage company and held it 
under an alleged lien for the work done on it. He had no right
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to do this, but that is not in question here. The storage company 
commenced a replevin action against him and having tendered 
him the sum of $61 which together with the $10 which had been 
paid on account of the work, the storage company thought suffi
cient to satisfy Lanchick’s claim, and brought this sum into 
Court. Lanchik declined to accept the sum and the action pro
ceeded to trial. In that action, the plaintiffs, the storage com
pany claimed damages for illegal detention and were awarded 
$175 therefor. The defendant, Lanchiek, counterclaimed for his 
said charges and was awarded $125 therefor. After all set-offs 
had been made, a balance was found in favour of the plaintiff.

The money was not paid into Court in strict accordance with 
the rules contained in Order 6 of the County Court Rules. The 
proper course for the plaintiffs to have pursued was to have 
paid into Court the whole amount for which the lien was claim
ed with costs, whereupon the van would be ordered to tie de
livered up and the money in Court would stand in its place. 
Gebruder Naff v. Platan (1890), 25 Q.B.D. 13, 59 L.J. (Q.B.) 
371, 38 W.R. 566, or if they wished to proceed in the way they 
did, by replevin, to wait until the counterclaim was set up and 
bring into Court with the defence to the counterclaim the sum 
which they thought sufficient to satisfy the defendant’s coun
terclaim. What they did was to pay the money in with their 
plaint which was out of accord with the rules.

If we ignore the irregularity and treat it as paid in under 
0. 6, R. 4 (1), then it is money paid in under that rule without 
denial of liability, the plaintiff not having denied liability to 
the extent of the money paid in. But, notwithstanding non
denial of liability, the plaintiffs were entitled to the notice 
specified by O. 6, R. 5 (1). Such notice was not given, nor was 
there any acceptance of the money, in fact made by the defend
ant. The defendant might have accepted it at any time prior to 
the trial but he did not in fact do so.

So that if the payment in is to be treated as payment in pur
suance of 0. 6, R. 4, (1), while it would be an admission pro 
tanto of the claim, yet the mere fact of payment into Court 
would not of itself operate to change the property in the money 
from the plaintiffs to the defendant. It would require the act 
of the defendant to do this, which, admittedly, he has never 
done.

There was a charging order made before the case came to 
trial but this could not operate to change the property in the 
money and the plaintiff in this action, King, must rely entirely on 
the order for payment out which was made after the trial in

B. c.

C. A. 

Kino

Lanchick.

Macdonald
C.J.A.



694 Dominion Law Reports. [67 D.L.R.

B. C.

C. A.

Lanchick. 

Gal I liter, J.A.

the replevin action and after the rights of the parties in that 
action had been fully adjusted by set-off.

But it was contended that the payment into Court not having 
been regularly made, is not subject to the protection of 0. 6. 
Assuming this to be so, then the money was paid in without 
authority, to the Registrar, who had no authority to receive it. 
It was as if it had been paid to a trustee or agent of the storage 
company with instructions to him to pay it to the defendant, 
if the defendant chose to accept it on the conditions offered, 
but, until acceptance, the money would remain the property 
of the storage company. It appears to me that treated in this 
way there has been no passing of the property in the money to 
the defendant any more than in the case first cited, and hence 
Lanchick’s creditor could have no higher right to the mon y 
than he himself had. On either assumption therefore, the 
money remained the money of the storage company and never 
became that of the defendant. It was, therefore, not subject 
to any order such as the one complained of.

The cases to which we were referred do not assist the plain
tiff King. In Townend v. Jones <1889), 5 Times L.R. 609. the 
point was as to the jurisdiction of the Registrar to make a 
charging order. Incidentally, it was said that a charging order 
may be got against money in Court when the plaintiff has ac
cepted it in satisfaction of his claim, but the point here is that 
defendant did not accept the money. Stumore v. Campbell, 
[1892] 1 Q.B. 314, 61 L.J. (Q.B.) 463, 40 W.R. 101 decides 
that monies paid to a solicitor for a purpose which has failed 
remain the client’s monies, notwithstanding that the solicit* r 
could counterclaim against the client for a bill of costs, if the 
client should sue for the return of the money. It is merely 
authority for this, that if the money in Court were, in fact, the 
money of Lanchick, that is, if he had accepted it, thereby chang
ing the property in it from the storage company to himself, tin 
fact that the storage company had a counterclaim would not 
prevent the judgment creditors reaching it by lawful process.

It was argued that by the course pursued the plaintiff King 
was prevented from attaching in garnishing proceedings this 
money, namely, the debt owing by the storage company to tin- 
defendant. Whether or not this be so, does not appear to un
to be relevant to the issue involved in this appeal.

I would therefore allow the appeal.
Martin, J.A. I agree that this appeal should be allowed.
Galliher, J.A. I think the appeal should be allowed.
The monies in Court here were paid in for a special purpose
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which failed, owing to their non-acceptance by the defendant 
Lanchick. They, therefore, never became his monies and had 
they been put in the hands of a stakeholder on failure of the 
purpose would have been returned to the plaintiff. That they 
were paid into Court does not, I think, alter the position if we 
can consider that no property in the monies passed to Lanchick 
as if so, there were no monies of his in Court to which a charg
ing order could attach even if the County Court Judge had the 
power to make such order.

McPhilups, J.A. (dissenting) Tn my opinion, his Honour 
Judge Lampman arrived at the right conclusion. 1 have no 
doubt that there is jurisdiction in the County Court, as there 
is in the Supreme Court, (and if it is an unprovided case, the 
practice in the Supreme Court will prevail—secs. 22, 27 and 
41 of the County Courts Act, R.K.B.C., 1911 eh. 53, sec. 2, (7). 
Laws Declaratory Act, R.S.R.C. 1911. ch. 133) to make a 
charging order on cash in Court payable to the judgment 
debtor which is the present case. If authority is needed, l 
would refer to the following cases: Watts v. Jeffery es (1851), 
3 Mae. & (Î. 422. 42 K.R. 324. lirentnft v. Edwards (1868), 21 
Q.B.D. 488; Esher, M.R. at p. 494, Lindley, L.J. at p. 497 (also 
reported 37 W.R. 47, 60 L.T. 5.).

No point can effectively be made that sec. 22 and 27 of the 
County Courts Act, have relation only to “cause or matter 
pending’’—See S'alt v. Cooper (1880), 16 Ch. D. 644, 50 L.J. 
(Ch.) 529, 29 W.R. 553; sec. 24 (7) of the Judicature Act 1873, 
(Imp.) ch. 66, is similar to sec. 2, (7) of the Laws Declaratory 
Act, R.S.R.C. 1911 ch. 133.

The practice with regard to the appointment of receivers 
and the making of charging orders is in the main, gathered 
from what was the prevailing practice in the Court of Chancery, 
and we have the exp.^ss aidance as well of the statutory power 
as conferred by sec 13, of the Execution Act, R.S.R.C. 1911, 
ch. 79; also see O. 46,—Rules of the Supreme Court, Charging 
Orders, (sec Execution Act). The authorities shew that under 
the statutes or by virtue of the ordinary jurisdiction of the 
Court of Chancery, there was always power to make an order 
charging cash, and this could be done by an order made in one 
division as against money in another division, i.e., in the Queen’s 
Bench Division upon cash standing to the credit of the debtor 
in the Chancery Division—Brercton v. Edwards, 21 Q.B.D. 488, 
was a case of that kind. Lord Esher, M.R., in the Brereton case 
said at pp. 493, 494,

“In the present case the execution creditors had obtained a
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judgment against the execution debtor in the Queen’s Bench 
Division, and they applied to Field, J., in chambers for a chaw 
ing order upon money which was standing to the debtor’s credit, 
in the name of the Paymaster-General in an action in the Cham 
ery Division, in order to assist the creditors in obtaining the 
fruits of their judgment out of that money. If the money had 
been in the debtor’s own drawer it is clear that, by virtue of 
sec. 12 of 1—2 Viet. ch. 110, the sheriff could have seized it 
under the fi. fa. Then arises the question, whether the Chanc
ery Division will by any, and, if so, by what, process, assist n 
creditor, who has obtained a judgment in the Queen’s Bench 
Division, to obtain the fruits of his judgment out of money 
standing to the credit of the debtor in an action in the Chan
cery Division!

The case of Watts v. Jeffiryes 3 Mac. & G. 422, seems to me 
to shew that the Court of Chancery would formerly have given 
assistance of that kind to a judgment creditor. In that case a 
cheque, drawn by the Accountant-General of the Court of 
Chancery in favour of the debtor, was in the hands of the A 
countant-General. If the cheque had not been in the hands of 
the officer of the Court, the sheriff could, by virtue of sec. 1_\ 
have seized it under the fi. fa., and Lord Truro, L.C., held that 
the Court ought to allow the sheriff to seize the cheque, which 
must be considered as belonging to the judgment debtor, on tlie 
principle that, when the Court had in its possession a thing 
which would otherwise have been liable to seizure under a fi. 
fa., the Court ought to assist the creditor to obtain the fruits of 
his judgment by means of it. It appears to me that the same 
principle applies to money in the hands of the Paymaster < ;• li
erai under the control of the Chancery Division. When die 
Court of Chancery and the Courts of Common Law were dis
tinct Courts it appears that the Court of Chancery would have 
given this assistance to the process of a Common Law Court. 
The Judicature Act has made all the judges of the High ( nt 
judges of all of the Divisions; they are all now parts of cue 
and the same Court. It seems to me, therefore, that Field. !.. 
stood in the same position as if he had been a judge of the 
Chancery Division, and that he was entitled to make the charg
ing order to assist the creditor in realising his judgment.

Then arises the question, in what form ought Field J., to -ve 
made the order! Was he bound to go through the ceremony of 
appointing a receiver, or was he entitled to make a charging 
order directly in favour of the creditor! Was he bound to 
make an order that the sheriff should apply to the Clin ■ cry
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Division T In my opinion, both those steps would have been a 
mere waste of time and money. 1 think the judge had juris
diction to make the charging order at once.”

And Lindley, L.J., 21 Q.B.D. at pp. 496, 497, said:—
“I am of the same opinion. The question is whether the 

charging order nisi can he maintained, and, if so, what is the 
effect of it. Roth these points are important.

The first question is, whether there is any mode of procedure 
by which a judgment creditor can obtain a charge upon cash 
standing to the credit of the judgment debtor in the Chancery 
Division. Reliance was placed upon sec. 14 of 1-2 Viet. eh. 
110, and sec. 1 of 3-4 Viet. eh. 82, but those sections are con
fined to stock and shares and the dividends and interest of stock 
and shares; they do not apply to cash generally. Is there any 
other method by which a judgment creditor can obtain a charge 
upon cash belonging to the judgment debtor. The law upon the 
point is somewhat peculiar. Before the Act, 1-2 Viet. ch. 110, 
the sheriff could not under a writ of fi. fa. seize either cash dr 
cheques belonging to the execution debtor, but by sec. 12 of that 
Act power was given to the sheriff to seize both cash and cheques. 
In Watts v. Jefferyes, Lord Truro, L.C., acting, not under the 
Act, but by analogy to it, held that the Court of Chancery ought 
not to prevent the sheriff from seizing under a fi. fa. a cheque 
which the Accountant-General of the Court had drawn in fav
our of the judgment debtor, and which was then in the Account
ant-General's hands. That case goes a very long way, for it 
shews that, when there was property of a judgment debtor 
which could be seized under a fi. fa., that property could he 
reached by the judgment creditor, although it was in the cust
ody of the Court of Chancery. After consulting our colleagues 
in the other division of this Court, we think that there is no 
reason in principle why cash standing to the credit of a judg
ment debtor in the Chancery Division should not be handed 
over to his judgment creditor, there being no authority or prac
tice to the contrary. I think, therefore, that the order of Field, 
•1., was right in substance, though it could not be made under 
the statutory power under which it purports to have been made. 
I doubt whether he would have made the order if he had not 
thought that he was acting under the authority of the statute; 
hut it cannot be said that he had no jurisdiction to make it.”

The judgment of Bowen, L.J., is most comprehensive in its 
terms, and it would seem to effectively, meet all the arguments 
advanced by the counsel for the appellant. At pp. 498—500, 
Bowen, L.J., said:
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“I think the broad principle of law which we are now decid
ing is this—that any judge of the High Court has power. ;it 
the instance of a judgment creditor, to make an effectual order 
charging the judgment debt upon a sum of money standing to 
the credit of the judgment debtor in the name of the Paymaster- 
General in an action in the Chancery Division. I think that this 
follows as the true effect of the Act 1—2 Viet. ch. 110, which is 
a most important step in the history of our law. One object 
of that Act was to ‘abolish arrest on mesne process in civil ac
tions, except in certain cases, and to extend the remedies of 
creditors against the property of debtors.’ At the time when 
that Act was passed nothing could be taken in execution by the 
sheriff under a fi. fa. which could not be sold ; such things as 
cheques and money could not be taken. Hut sec. 12 of the Act 
empowered the sheriff to seize money, bank notes, cheques, and 
many other things, belonging to the judgment debtor. By sec. 
14 a further attempt was made to follow the property of a 
judgment debtor. It enabled the Courts of common law to 
make a charging order upon property which could not be tal.vn 
under the writ, and to which sec. 12 did not apply. The Act 
3-4 Viet. ch. 82, by sec. 1, carried the provisions of sec. 14 still 
further. But still a considerable amount of imperfection was 
left in the remedy of an execution creditor. On the one hand, 
a Court of Common Law could not make an order charging cash 
belonging to the judgment debtor which was in the hands of a 
Court of Equity, or, indeed, charging any cash at all. In lîob- 
inson v. Peace, (1838), 7 Dowl. 93, it was held that money 
deposited by a company in the hands of a third party for tln- 
use of the defendant, against whom judgment had been recov
ered by the plaintiff, could not be charged under sec. 11 of 
1-2 Viet. ch. 110, or seized under sec. 12. On the other hand, a 
Court of Equity could not avail itself of sec. 14 to make a 
charging order under the statute. What, then, did the Act 
1-2 Viet. ch. 110, enable a Court of Equity to do ? Section 12 
made cheques and money available for execution, and, by ana
logy, it enabled a Court of Equity to assist a judgment creditor, 
by means of equitable execution against money belonging to him 
in its own hands. Watts v. Jeffery es, 3 Mac. & G. 422, 42 
E.R. 324, shews that a Court of Equity would aid a judgment 
creditor in that way. But still this difficulty remained, that a 
Common Law Court could not make an order charging cadi in 
the hands of the Court of Chancery. This relief was finally 
given by the Judicature Act, which placed all the judges of the 
High Court in the same position. A judge of the Chancery
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Division can now make an order charging a judgment debt upon 
stock or shares belonging to the judgment debtor, and a judge 
of the Queen’s Bench Division can charge cash under the con
trol of the Chancery Division.

But the question still remains, in what mode is equitable 
execution to be given to a judgment creditor as regards cash 
standing to the credit of the judgment debtor in the Chancery 
Division? It has been suggested that this can be done only by 
means of the appointment of a receiver. That would be the 
merest formality, when such an appointment would be useless 
or worse than useless. What could be the use of appointing a 
receiver of money which was already in the hands of the 
Court ? In my opinion a charging order is quite sufficient, 
without the appointment of a receiver.”

It will be observed that Bowen, L.J., said, (and as I have 
pointed out, we have exactly similar statute law and applicable 
to the County Court as well as the Supreme Court), “What, 
then, did the Act 1-2 Viet. ch. 110, enable a Court of Equity to 
do? Section 12 made cheques and money available for execu
tion and by analogy it enabled a Court of Equity to assist a 
judgment creditor by means of equitable execution against 
money belonging to him in its own hands.” That, is exactly 
the present case, and the charging order of his Honor Judge 
Lampman is supported not only by the long existent practice 
as the cases show but by the authority as well of the Execution 
Act, so well indicated by the Court of Appeal in England in 
the Brcreton case, 21 Q.B.D. 488.

1 do not understand that my learned brothers differ from my 
view that a charging order could he made but proceed upon the 
view that the money in Court is not the money of the judgment 
debtor, I have though assumed as I think correctly, with great 
respect to all contrary opinion, that the money is the money of 
the judgment debtor, and was rightly charged under the charg
ing order, and the money so charged should be available to 
the creditor in the way of satisfying pro tanto the judgment 
debt.

I would dismiss the appeal. Appeal allowed.

HEAVER LUMBER CX). v. SASKATCHEWAN TRUST (X).;
Ro SOLOMON ESTATE.

Saskatchewan King’s Bench, Mackenzie, J. June, 1922. 
Mkchanics* Liens (8V—30)—To wiiat property attaches.

No lien can attach to a building erected upon land unless the 
owner at whose request and upon whose credit the materials 
were furnished has an interest or estate in that particular land.
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Held, also, that the facts and circumstances shewed that Hip 
building In question was not a fixture but a chattel, and as su«h 
passed to the trustee on an assignment by the insolvent, by 
whom It was erected.

[(kilvin Lumber Yards Co. v. Ensor (1922), 66 D.L.R. fis;, 
applied.]

Iksve submitted by the Judge in Bankruptcy as to the i i. lit 
to a lien on a certain building erected by an insolvent and wlmre 
the said building passed as a chattel on an assignment made by 
the insolvent.

F. II. McLorg and A. E. Hence, for plaintiff.
O. II. Harr, K.(\, for defendant.
Mackenzie, J.:—In this case I would say that I compliment 

counsel on the way they presented the arguments, because both 
of them have presented excellent arguments, and ones which 
have been very helpful to me.

Considering the questions of law involved—interesting law 
I would have liked to have taken time to write a judgment on 
this, but my circumstances hardly permit it within a reasonable 
time, and, in any event, I feel that as my mind is made up. I 
should dispose of the questions that are submitted to me, with
out delay.

The matter comes before me in the form of an issue submitted 
to me by the Judge in Bankruptcy, between the plaintiff, the 
Beaver Lumber Co., and the defendant, the Saskatchewan 
General Trusts Co. Ltd. In this issue the plaintiff first af
firms, and the defendant denies, that the Beaver Lumber Co. 
had, on February 11, 1921, a mechanic’s lien against lot No. 1, 
block No. 1, in the townsite of Leroy, in the Province of Sas
katchewan, according to a plan of record in the land titles office 
for the Humboldt land registration district as No. TWIT and 
against the building thereon erected by one Harry Solomon.

It seems to me that my decision of this question must rest 
upon a determination of what right, if any, Solomon, the as
signor in bankruptcy, had in this land, when he put the build
ing thfi'e. As to that, I must come to the conclusion that he 
had no right ; he had no title, according to any form that I can 
find, known to the law ; that he put the building upon a point 
of his own selection ; before making such selection, there w as no 
right, so far as the evidence goes to shew, no right wa. riven 
to him, nor any consent given to him by any persons who had 
the title to the land. In view of what took place subsequently, 
it seems clear to me that the position of the build it • was 
subject to change, and that there was no exact location r site 
to which the building actually belonged, and that its actual
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location was such as Solomon might vary from time to time, 
according to the circumstances under which he found himself 
to Ik* placed. So that I must conclude upon the evidence that 
he was a trespasser as to the place where he put the building, 
and in view of the decision of Lament, J.A., in Calvin Lumber 
Yard* Co. v. Etutor, et al (1922), 6ô D.L.K. 687, at page 680, 
where he says:—
“I agree that no lien can attach to a building erected upon 

land unless the owner at whose request and upon whose* credit 
the materials were furnished has an interest or estate in that 
particular land,”

I have come to the eonclusion that Solomon had no estate or 
interest in the said land upon which a lien could attach, and, 
consequently, 1 must answer the first question submitted to me 
in the issue in the negative, that is to say, that the plaintiff in 
the issue had obtained no lien against that land, viz., lot No. 1, 
in block 1, according to said plan, or against the building there
on erected by Solomon.

There is an addition to the question 1 have referred to, made 
in the submission of the Bankruptcy Judge, which says, that I 
him to find whether the plaintiff is entitled to rank as a secured 
creditor on the assignment in respect to the said lien. As I 
find that there is no lien, I must, of course, also find that he 
is not entitled to rank as a secured creditor in respect to it.

The next question submitted to me is this: “Does the plain
tiff now own the building erected by the said llarry Solomon 
situate on the said lot!” This question is the one to which the 
greater part of the evidence has been directed, and the effect 
of that evidence to my mind is this: that Solomon, in the month 
of July, 1920, put up the building in question on a place of 
which he hoped to ultimately obtain title, although the land was 
not surveyed, and that in so doing he was moved by the expecta
tion that he might have to move that building, and that lie put 
it on sills which were fashioned in the nature of skills, that is to 
say. shaped off at the ends, and projecting both before ami be
hind the building, in order to be ready to meet the situation if 
his expectation were realized. That he may have used bad judg
ment in expecting to make it properly moveable in this way I 
think is manifest from the weight of the building when it was 
put upon the sills or skids. Solomon's expectation as to the 
necessity of moving the building was in fact early realized, be
cause. after he had it up to a certain extent, so that the joists 
were down and the studding was up, and to some extent sheeted 
on the inside, and the roof was on, a survey was made by the
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railway company, with the result that one of the lines of the 
survey, being the limit of a street, ran through the buildinir ; 
he, thereupon, immediately procured assistance and had the 
building dragged sideways so as to conform with what were 
the limits of the new survey, and to take it off the streets at the 
intersection of which, according to the survey, his building was 
placed. When he had done this, he completed the building, put 
on the outside sheeting, set under the sills or skids certain un- 
cemented and unattached stones and blocks of different sizes, 
his purpose evidently being to put the building on a level founda
tion; he also built two additions to it, one behind of considéra hie 
extent for the purposes of residence, and the other smaller and 
to the side for the purpose of a flour storehouse.

Now, I find Solomon did all this after the survey had been 
made, having the pious hope and expectation that he would 
not have to move the building again, and to that extent gave 
the building, upon its new location, some permamency ; not such 
great permanency, however, that it could not be moved again 
without much difficulty if the necessity arose. Notwithstanding 
all this, however, Solomon knew that he did not have the owner
ship of the lot ; he knew that he had no legally enforceable 
assurance from the railway company to compel title even though 
it might be disposed to give him such favorable consideration as 
it was accustomed to give squatters like himself ; and he knew 
that the question of whether the building should 
remain where he had moved it would altogether depend upon 
the location conforming to the ultimate purposes which the rail
way company in its wisdom might conceive. That there were 
such further changes possible is shown by the fact that a second 
survey of the townsite was, in fact, subsequently made, not, 
however, interfering with the part on which Solomon had placed 
his building. I must find, therefore, that whether the building 
remainded there was wholly a question of contingency, a con
tingency of which Solomon was fully aware, and that he held 
himself ready to move the building again if and w'hen such con
tingency should arise.

That such was Solomon’s state of mind is corroborated, if 
corroboration be necessary, by a verbal statement made by him 
about the 6th or 7th of January, 1921, to Carter, a representa
tive of the trust company, when the latter was taking over the 
assets after the assignment in bankruptcy. My admission of 
this statement was objected to by counsel for the plaintiff. T 
think, however, such statement is admissible, not to prove the 
truth of anything contained in it, but to show' Solomon’s state
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of mind, that is to say, his knowledge and intention. It is also 
to be noted that it forms a part of the res gestae of his assign
ment in bankruptcy as much as the written statement of his 
affairs which he gave to the trust company. I have this opinion 
on the authority of Phipson on Evidence, 6th ed., pp. 63-65. In 
that verbal statement Solomon told Carter that he had gone to 
Hog End and put a building where it was nice and clear. Then 
he went on and said, “I have had to change it once, and there 
is an agitation to have it changed, and I may have to move it 
again.” It has been admitted by counsel for both parties that 
the second survey which took place was after the assignment 
had been made, and the evidence shows that the second survey 
was made at the solicitation of some of the residents of the new 
townsite, and this statement would, therefore, indicate that 
Solomon was aware of what was going on towards a further 
survey, and that he was fully seised of what might be necessary 
in the event of that second survey being made.

That being so, and having consideration, too, to the attitude 
both of the trust company and the lumber company, that is, 
to the plaintiff and the defendant in the issue regarding this 
structure, it seems to me that it was not only in the mind of 
Solomon, but that it was clearly in the mind of the plaintiff and 
the defendant, or, to put it more accurately, perhaps, that it 
was in the mind of the defendant ; and the plaint iff, as is shown 
by its correspondence, accepted the view that this building was 
separate from the soil, and that it was not a fixture; so that my 
conclusion is that this building was not a fixture, having regard 
to all the circumstances of the case, and that it was looked upon 
by all the parties, until the plaintiff obtained title to the land, 
as a chattel, and as a chattel it passed under the assignment by 
Solomon to the trust company, and that it is a part of the in
solvent’s estate. 8o that, in answer to the second question sub
mitted to me, I would say that the plaintiff the Reaver Lumber 
Co. does not own the building erected by the said Harry Solo
mon situate on the said lot.

T think the defendant is entitled to the costs of the issue.

THORNK v. PATTERSON.
New Brunswick Supreme Court. Appeal Division, Hazen, CJ., Barry 

and Grimmer, JJ. April 21, 1922.
EXECUTORS A310 AOMIXIHTRATORH ($1118—70)—ASSIGNMENT OK BOND FOR

suit—Prima facif. case—Probate Court (N.B.)— Discretion 
of Court.

Where an estate Is not administered according to law, and no 
inventory Is filed nor an account of the administration rendered,
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a primd facie case of a breach of the conditions of the administi 
tion bond has been established as will warrant the granting of m 
application under sec. 92 of the Probate Courts Act, 1915 (N.B. , 
ch. 23, for the assignment of the bond for the purpose of suit 
thereon. While the granting of such application is within me 
discretion of the Court, a refusal of the application when a prim<i 
fade case is shewn is not a proper exercise of discretion. 

Executors ami administrators (§IIIB—70)—Suit on administraim\ 
bond—Practice—Notice.

Although the statute be silent on the subject, the recogni <1 
practice as a fairness to the sureties is to require a citation 
calling upon the administrator to file and pass the accounts be
fore putting the administration bond in suit.

Executors and administrators (fiHIB—70) — Rights to hue on
A DM INI STRATI ON HON D—CREDITORS.

An administration bond is intended for the benefit and pro
tection of all persons interested in the estate and the proper 
application of its assets, and an action thereon may be main
tained by any person so interested, who has sustained an injury 
by any breach of its conditions. A creditor of the estate may, 
therefore, sue on the bond for a breach of its conditions by which 
he has been Injured, but one creditor cannot sue for his in
dividual debt and recover the full amount thereof to the pre
judice of other creditors equally entitled.

Executors and administrators (fiHIB—70)—Powers of Judge as to
GRANTING LETTERS—CONDITIONS—WaIX’EB OF LIMITATIONS To 
CLAIM AGAINST ESTATE—VALIDITY OF JUDGMENT—Si IT ON IMINII

A probate Judge has no power to impose as a condition pre
cedent to the granting letters of administration that the applicant 
for the letters agree not to plead the Statute of Limitation to a 
claim against the estate. The validity of a judgment recovered 
against the administrator, because thus prevented from pleading, 
is to be considered in determining the application for leavi to 
put the administration bond in suit.

Appeal by plaintiff from judgment of the Judge of Probate 
for the County of Queens, refusing petition for assignment of 
administratrix’s bond. Reversed.

J. F. II. Teed, for appellant.
ti. St. J. Freeze, -for respondents.
Hazkx, CJ.:—The appellant under the provision of tin IV 

bate Courts Act, 1915 (N.B.), ch. 23, sec. 92, applifed to the 
Judge of Probate for the County of Queens, for the assu
ment to him of an administration bond given by the respon
dents, and that an order might be made that he might bring 
an action upon this bond in his own name.

Section 92, under which the application was made, reads as 
follows:—

“No bond given under this Act shall be put in suit without 
an order of the Judge for the purpose being had, which « rdvr
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shall vest in the party interested and applying therefor, a right 
to bring an action on such bond in his own name.”

This application was refused and the appeal is from the 
judgment or decree dismissing the application. The facts in 
connection with the case are very fully stated in the judgment 
of my brother Barry, and it is, therefore, unnecessary for me 
to again state them. The appropriate cases are.also referred 
to and commented upon in his judgment. T think there is no 
question whatever under the authorities but that the Probate 
Court has discretion in making the order, but such discretion 
must be a judicial one, exercised on consideration of the facts 
of each case and must not be merely capricious. The assign
ment may be refused on a frivolous or vexatious ground, but 
1he assignment will be ordered when the Court is satisfied that 
the bond is made bond fide and that a prima facie case of a 
breach of the condition has been made out, and that the ap
plicant is the proper person to sue.

The question arises in this case as to whether the Court has 
before it the facts that were necessary in order to exercise 
proper discretion, and in the opinion of my brother Barry, it 
iiad not. Without entirely dissenting from his opinion in that 
regard, I may say that it appears from the respondent’s factum 
para. 8, that at the return of the citation calling upon the 
respondent to shew why the bond should not be assigned at 
(iagetown on January 17 last, the Judge and Registrar of Pro
bate were present as well as the three respondents, and their 
counsel, Mr. Ralph St. John Freeze. Paragraph 9 states that 
Mr. J. F. II. Teed, the proctor for the appellant, was not pre
sent, owing to having missed his connection at Fredericton in 
the morning, and did not arrive at Gageton until about 4 
o'clock in the afternoon. The Court awaited his coming, but 
owing to the lateness of his arrival the proceedings were made 
as brief as possible, as the Judge and the three respondents, 
having a long distance to drive, were anxious to get away be
fore darkness set in. Mr. Freeze on behalf of the respondents 
claimed that taking into consideration the fact that no citation 
had ever been issued calling upon the administratrix to file 
an inventor>r or to file and pass her accounts as provided for 
in the Probate Act, and the other circumstances surrounding 
the case, the Judge in his discretion should not assign the bond 
to the appellants “at the present time,” and offered to give 
evidence before the Court of the various circumstances set 
forth in the paras, numbered 1, 2, 4, 5, 6, 8 and 9 in the re
spondents’ factum. But Mr. Teed did not require that these 
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facts be proved and as they were not contested they were ac. 
cordingly taken as admitted. The Probate Judge held that tie 
Probate Act gave him discretion in the matter of the application 
to have the bond assigned, and that under the circumstance» 
he considered it only fair that the bondsmen should lie given 
a reasonable opportunity of having the accounts filed and 
passed if required. Mr. Freeze gave an undertaking on lie- 
half of the bondsmen to take out a citation to pass the accounts 
as soon as the same were filed, without any payment being made 
or citation taken out requiring the administratrix to do so. 
and Hr. Teed stated that a passing would probably not lie 
necessary if a copy of the accounts were sent to him as soon 
as they were filed, so that he would see if he required them to 
be ]iasse<l. The Probate Court accordingly dismissed the ap 
plication, and as no costs were asked for by the respondent lin- 
application was dismissed without costs to either party.

If this statement of facts is correct, and I have no reason 
to doubt it, it is a little difficult to understand why an appeal 
is now made, for such action seems to me not to be in accord
ance with the agreement that was come to according to th ■ 
statement in para. 9 of the respondents’ factum.

Now the facts which it is alleged were stated in paras. 1. 2. 
4, 5, 6, and 8 of the appellant’s factum are:—

The death of David J. Thorne intestate in November. 181 ”, 
leaving bis widow, then Etta May Thorne, afterwards r- 
married and now the respondent Etta May Patterson, and 
several small infant children him surviving.

That his widow, without taking out any administration of tin- 
estate, immediately realised on what few personal assets there 
were belonging to her late husband, something over $41X1. and 
paid the funeral expenses and different claims that she knew 
to be owing by him, and that no affidavits of indebtedness hav. 
been taken by her front the parties to whom these claims wen- 
paid.

That no application for administration of the estate of David 
Thorne, deceased, was made by any person until almost 6 years 
had elapsed from the death of David Thorne when a citation 
was taken out by the appellant Mortimer Thorne to shew calls" 
why he should not lie appointed administrator of the late David 
J. Thorne’s estate, but the respondent, E. M. Patterson, on the 
return of the citation herself made application for the adminis
tration, and upon her entering into an agreement not to plead 
the Statute of Limitations against any claim the said Mortimer 
Thorne might bring against the estate of David Thorne, an
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adjournment was made in order to enable her to prepare the 
necessary papers for her application, and she was accordingly 
appointed administratrix on November 5, 1919, the respond
ents W. E. Worden and II. G. Ellsworth being her bondsmen. 
No personal property or assets of any kind belonging to David 
Thorne came into the hands of E. M. Patterson after her ap
pointment as such administratrix.

That, shortly after her appointment as administratrix, an 
action was commenced by the said Mortimer Thorne as ad
ministrator of the estate of Michael B. Thorne, father of the 
said David Thorne, and also an administrator of the said 
Elizabeth H. Thorne, and in his own right as plaintiff against 
the said E. M. Patterson, administratrix, by which he sought to 
recover in his several capacities the sum of $950 for the sup
port of Michael B. Thorne and Elizabeth II. Thorne from 
November, 1904, to November, 1910; and in the alternative 
sought to recover $1,350 for nine years’ use and occupation of 
certain lands and premises from November, 1904, to November, 
1913; and in the alternative for $1,350 for nine years mesne 
profits from November, 1904, to November, 1913.

That the said respondent E. M. Patterson appeared to the 
action by the late J. R. Dunn, attorney at law, and after his 
decease by F. M. O’Neill, attorney at law, and a defence was 
entered. The case was set down for trial at a number of cir
cuits, and was adjourned several times, sometimes at the in
stance of the plaintiff and sometimes at the instance of the 
defendant, and finally came on for trial, and in the absence 
of the defendant, who was ill at the time, and who had not 
filed a satisfactory affidavit of her illness, judgment was entered 
against the defendant for $900 and costs, and judgment was 
signed on October 22, 1921, for $900 debt and $473.05 costs. 
Shortly after this, a letter was written to each of the re
spondents by the solicitor for the said Mortimer Thorne, stat
ing that he hud recovered judgment against E. M. Patterson, 
administratrix of David Thorne, for $1,373.05 and as she had 
noj filed her inventory ^and had not filed and passed her ac
counts, unless the judgment was paid by the bondsmen, proceed
ings would be taken to have the administration bond assigned 
and an action brought against them. The respondents Worden 
and Ellsworth got in touch with the said E. M. Patterson, who 
was then working in the city of Montreal, and ascertained that 
she had not filed an inventory or filed and passed her accounts, 
and arrangements were made with her at once to prepare and 
file her inventory and to file and pass her accounts, and an
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inventory was prepared and filed accordingly on January I I 
last.

That owing to the fact that all the assets of the estate of 
David Thorne that were received by the respondent E. M. 
Patterson came into her hands shortly after her husband's 
death in November, 1913, and the outstanding bills were paid 
by her at that time without the formalities of an affidavit or 
a statement of account, considerable difficulty was found in 
getting the affidavits that the Probate Act required, and tin- 
administratrix required a little longer time to get her accounts 
ready for filing and passing.

Now as I have already stated the respondents’ factum, which 
has not been contradicted so far as I am aware, states that Mr. 
Teed did not require these facts to be proved, and that they 
were, accordingly, taken as admitted, and if such was the case 
I am toot prepared to say that there were not sufficient fac-ts 
before the Judge of Probates to justify him in refusing at tin- 
time to order an assignment of the bond and in dismissing tin: 
application, although there are other facts, as pointed out by 
my brother Barry, which may have an important bearing upon 
the case and which, perhaps, ought to be the subject of inquiry 
on the part of the Probate Court. The case also involves an 
important point of practice, that is, whether it is necessary or 
not to issue a citation calling upon the administrator to file an 
inventory and accounts before an order is made directing tin- 
assignment of the administration bond. There is nothing hear
ing on this point in sec. 92 or any other section of the Probate 
Courts Act so far as I have been able to ascertain, and in our 
own Court there is no case which can be regarded as an author
ity upon the point, for in the case of In re IIunter ( 1867>.12 
N.B.R. 233, referred to by Barry, J., the administrator hail 
been cited to file both an inventory and an account of his 
administration, and had, in fact, done so before the application 
was made for the assignment of the bond.

The cases which have been referred to by my brother Barry 
undoubtedly seem to establish that in England and in Ontario 
there are authorities of undoubted weight to justify the eon- 
ten’ion that before putting an administration bond in suit a 
citation calling upon the administratrix to file and pass her 
accounts is unnecessary. I agree with him, however, in 
hesitating about expressing any such opinion, for, so far as I 
have been able to ascertain, not only from the opinion of my 
brother Barry, who had long years of experience as Judge of 
Probates in this Province, but from the statements made to me
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by other Judges of Probate, and from my own experience dur
ing the many years I was at the Par, I am of opinion that the 
universal practice in this Province has been to require a cita
tion to be issued for the filing of the inventory and accounts 
of the administrator when such have not been filed, before an 
application for the assignment of the administration bond can 
succeed, and I do not think that this practice should be inter
fered with after having been followed for so many years.

It might, therefore, not be improper to dismiss the appeal, 
but this would, I presume, lead to the filing of a citation by the 
appellant calling upon the respondent to tile an inventory ami 
accounts, and the matter could then l>e proceeded with, and in 
view of the peculiar circumstances of the case referred to by 
my brother Barry, and the desirability that they should be 
known to the Judge of Probates, and as the parties are now 
l»efore the Court, and “as no good purpose would he served by 
wasting the proceedings which have already been taken in the 
Probate Court, and putting this small estate to the expense 
of proceedings de novo, the administratrix and sureties can be 
protected against the hardship, if hardship there be, of being 
obliged to answer on the administration bond without having 
been first cited to file her accounts, by giving her the necessary 
time in which to do so. Such a course would not be desirable.” 
These words I have quoted arc from the judgment of Barry, 
J., and with them I heartily concur.

I, therefore, am of opinion that the conclusion which he has 
come to, to the effect that the appeal should be allowed, the 
order dismissing the application before the Probate Court 
vacated and the case remitted to the Judge of Probate to re
sume jurisdiction over the citation and to adjourn the hearing 
for three months is a wise and proper one, for, in the mean
time, the administratrix can tile her inventory and pass her 
accounts if she desires to do so, and after this time has elapsed 
the Judge of Probate can determine whether or not in the 
exercise of his discretion the bond should be assigned.

1 also agree that there should be no costs on this appeal.
While I concur in allowing the appeal on the conditions 

named, I wish carefully to guard against the possibility of 
having the decision of the Court cited in the future as an 
authority for the contention that an assignment of an adminis
tration bond can be made, although the administrators have 
not been called upon by citation to tile an account. My view 
is entirely opposed to this idea, for, apart from the fact that 
it is contrary to the practice that has hitherto prevailed in this
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Province, such a practice, I agree with my brother Barry, would 
be unfair to the sureties, and particularly would this be so in 
a case like the present, where the intestate had been dead for 
9 years, and 6 of those years have elapsed before the adminis
tration was granted. While having some doubt, therefore, as 
to whether the facts that were admitted before the Judge of 
Probate were not sufficient to justify him in exercising his 
discretion in the way he did, I concur in the conclusion arrived 
at by my brother Barry.

Barry, J.:—This is an appeal from the judgment or decree 
of the Probate Court for the County of Queens, dismissing t In
application of the appellant to have the administration bond 
in the estate of David J. Thorne assigned to him, which bond 
was made and signed by the three respondents, under the 
authority of the Probate Courts Act, 1915 (N.B.), ch. 23, sec. 
92, and for an order authorising the bond to lie put in suit, 
and resting in the appellant the right to bring an action on tin- 
bond in his own name.

The undisputed facts necessary to a consideration of the 
questions arising for determination of this appeal may In
stated, shortly, as follows. In November, 1913, David J. 
Thorne died intestate. The widow, now Etta May Patterson, 
without taking out administration immediately realised on 
what few personal assets there were belonging to her deceased 
husband, amounting to something over $400. With this money 
she paid the funeral expenses, and some other claims which 
she herself knew to be owing by her late husband, but she «lid 
not, however, before paying those claims require that the same 
be certified and attested by affidavit in conformity with the 
provisions of the Probate Courts Act.

It was not until nearly 6 years after the death of David J. 
Thorne that application wTas made to the Probate Court of the 
County of Queens for administration upon his estate. The 
present appellant petitioned for administration to be granted 
to himself, but upon the return of the citation which was issued 
upon the petition, the Judge of Probate appointed the erst
while widow of the deceased, who had then become E. >1. 
Patterson, administratrix of the estate, upon her entering into 
the usual administration bond in the sum of $1,000, with the 
respondents Worden and Ellsworth as sureties. The letters of 
administration were issued on November 5, 1919.

The administration bond which, as I have said, was in the 
usual form prescribed by law, obligated the administratrix, la) 
to make a true and perfect inventory of the real estate, goods,
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chattels and credits of the deceased and exhibit the same unto 
the Registrar of the Probate Court on or before December 5, 
1919; (b) the same, with all other goods, chattels and credits 
of the deceased which should come into the hands of the admin
istratrix, to well and truly administer according to law; and 
(c) to render a just and true account of her administration 
within 18 months, that is, on or before May 5, 1921.

It appears that the administratrix has done none of those 
things; she has neither made and filed an inventory, admin
istered the estate coming to her hands, nor rendered an ac
count of her administration. Two appraisers filed an appraise
ment, at what time it does not appear, of what property be
longing to the estate they were able to find, valuing the real 
estate at $600 and the personal property at $352. ,

It appears that on October 22, 1921, the appellant in his 
dual capacity of surviving administrator of the estate of Mich
ael B. Thorne, deceased, and administrator of the estate of 
Elizabeth H. Thorne, deceased, recovered and signed in the Su
preme Court a judgment against the respondent E. M. Patter
son as administratrix of the estate of David J. Thorne, for 
$1,373.05, i.e., for $900 as debt and $473.05 costs. Upon this 
judgment, an execution was issued to the sheriff of the County 
of Queens, that being the county in which the intestate resided 
at the time of his death, which execution was returned by the 
sheriff nulla bona.

The applicant then by his petition dated December 8, 1921, 
made application to the Probate Court of the County of Queens, 
praying that the administration bond might be assigned to him, 
and that an order might be made authorising him to bring an 
action thereon in his own name. The application was based 
upon the three specific grounds: (1) That no inventory had 
been filed. (2) No accounts had been tiled or passed. (3) 
The administratrix had not administered the goods, chattels 
and credits of the estate according to law, or in other words 
had been guilty of a devastavit.

Un the return of the citation which was thereupon issued, the 
three respondents were present in person and were also repre 
rented by Mr. Freeze as their proctor and advocate. Mr. Freeze 
t< ok the objection that because the administratrix had not been 
first cited to file an inventory or tile and pass her accounts, the 
appellant was not entitled to have the bond assigned to him; 
that the appellant was not entitled to sue on the administra
tion bond for his own debt; and that the appellant was not en
titled to an assignment of the bond as a matter of absolute
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right, but that the Judge of Probate had a discretion in tin 
matter.

Evidently the grounds taken by Mr. Freeze, or some of them, 
at all events, must have prevailed, for without entering upm 
any inquiry or hearing any evidence, except the evidence m' 
the affidavits of Mr. Teed and Annie Dickie in verification oi' 
the allegations contained in the petition, the Judge of Probate 
made an order dismissing, without costs, the application ami 
citation. From that order the appeal is taken on the followin',' 
grounds:-1. That the Judge of Probate was in error in dis 
missing the application for the assignment of the bond where 
the applicant had made out a prima facie cose which was un
answered. 2. That he erred in dismissing the applicalinn 
when, admittedly, the administratrix at the time of the appli
cation was made: (a) had not filed her accounts; (b) had n 
filed an inventory; (c) had not administered the estate , 
cording to law. 3. The Judge erred in holding that the ap
plicant, a judgment creditor of the intestate’s estate, hud n - 
right to an assignment of the bond where the evidence before 
the Probate Court shewed a devastavit by the administratrix, 
and such evidence was not met or answered in any way. I. 
That he erred in holding that, although the condition of t! 
bond had not been complied with, he had a discretion to 
fuse the order asked for and to dismiss the application. 
There was no evidence before the Probate Court upon which 
he could exercise a judicial discretion. 6. The Judge erred 
in taking into consideration the fact that after citation issn.-il, 
the administratrix filed an inventory, because the same was 
filed after the lapse of the time allowed by law, and without 
any order from the Court enlarging the time for filing, the 
inventory was improperly on file.

As an administration bond is intended for the benefit and 
protection of all persons interested in the estate and the proper 
application of its assets, an action thereon may lie maintain 
ed by any person so interested, who has sustained an injury 
by any breach of its conditions. A creditor of the estate may. 
therefore, sue on the bond for a breach of its conditions by 
which he he. been injured, but one creditor cannot sue for lus 
individual debt and recover the full amount thereof to the 
prejudice of other creditors equally entitled.

The Court has, I think, a discretion in making the order 
under sec. 92, and will order the assignment of a bond when it 
is satisfied that the application is made bona fide; that a prom 
facie case of a breach of the condition has been made out ; and
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that the applicant is the proper person to sue; He Goods of NB. 
Jones (1862), 3 Rw. & Tr. 28, (8 L.T. 90, 32 hJ. (P.) 26) ; A ”,y 
Baker and Marshman v. Brooks (1863). 3 Rw. & Tr. 32, (32 ——
hJ. (P.) 2f>, 8 L.T. 80.) Be the Goods of You to/ {1 stiti ), Thome 
L.J. (P.) 126, 14 L.T. 634; Coote’s Proh. Prac. 12th ed. pattkrhon.
105; but may refuse to assign on a frivolous or vexatious ----
ground ; Baker v. Brooks, supra. In that ease Rir C. Cress well Henv’J
said at p. 34: “The administratrix has not furnished such an 
inventory and account as the Court called for; that was part 
of the condition of the Ixmd ; if that is broken must not the 
bond be assigned ? I had some doubt, under the terms of the 
statute, whether I should have called the surety before the 
Court; all that the Court really does by assigning the bond 
is to put the plaintiff in the position of a person who has a 
right to sue. Now that the surety is before the Court, I think 
I am bound to assign the bond, if a prima facie case of a breach 
of it is made out, as there is in this case. On the other hand,
I will not say that if, on cause shewn, the proceeding appeared 
to be merely frivolous and vexatious, I would assign the bond."

In an application to put an administration bond in suit, In re 
Jlunter, 12 N.B.U. 233 at 234-5 it was said by Allen, J.: “If a 
prima facie right to sue on the bond is made out by the credi
tor, I think he ought to be allowed to bring his action, and try 
the question of the liability of the sureties. In Archbishop of 
Canterbury v. House (1774), 1 Cowp. 140, 98 E.R. 1010, Lord 
Mansfield, said it was ex debito justiciae to allow a creditor to 
put an administration bond in suit; but it was afterwards held 
that the Court had a discretion in the matter, and might de
cline to make an order though there had been a breach of the 
bond. (Crowley and Shannon v. Chipp (1836), 1 Curt. 458) :
Murray and Mating v. Mclnerheny (1837), 1 Curt. 576."

In both of the cases cited by Allen, J., the alleged breach was 
the non-delivery of an inventory at the time specified in the 
liond, but the administrator had not been cited to bring in an 
inventory, and it was on that ground that the Court refused 
to order the bond to be put in suit. In the case of In re Hunter, 
supra, also, the administrator had been cited to file both an 
inventory and an account of his administration, and had, in 
fact, done so.

The practice as to requiring a citation before putting the 
administration bond in suit is not uniform. In some jurisdic
tions an action on the bond for failure to account cannot be 
maintained until there has been a citation or order for an ac
counting and failure to comply therewith, but, in others, no
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citation or order is neewry. And in the Court* of Great 
Britain, the decisions are divergent. In Archbishop of Conta 
burn v. Wills (1708), 1 Salk. 315, 91 E.R. 278, it was laid down 
by Holt. C.J., that the condition of the administration bond 
being that the administrator account at a day certain, he must 
account accordingly at his peril, and that without citation or 
suit. This case was followed in Ontario by Draper. C.,1., in 
Neill v. McLaughlin (1868), 4 1\R. (Ont.), 312. See further 
as to the practice in Ontario, Howell’» Probate Practice Hi'», 
note (c).

There would, therefore, seem to be authority of undoubted 
weight to justify the Court in holding that, before putting an 
administration bond in suit, a citation calling upon an admin 
istratrix to file and pass her account* is unnecessary. For my
self, I hesitate about expressing such an opinion, for I confer 
my own mind turns rather the other way. The statute is silent 
upon the point, and so far as I have been able to discover, tin- 
Courts of this Province have never pronounced upon the mat 
ter. The better practice, in my judgment, would lx* to cite 
the administratrix to pass her accounts lief ore applying to 
have the bond put in suit: without first doing so would seem 
to me to be unfair to the sureties, and especially would this 
be so where, in a case like the present, the intestate has been 
dead 9 years, and 6 of those years elapsed before the admin
istration was granted.

Inasmuch, however, as the parties are now before the Court, 
and no useful purpose would be served by wasting the pro
ceeding* which have already been taken in the Probate Court, 
and putting this small estate to the expense of proceedings ■/# 
novo, the administratrix and her sureties can be protected 
against the hardship—if hardship there be—of being obliged 
to answer on the administration bond without having been first 
cited to pass her accounts, by now giving her the necessary 
time in which to do so.

It appears to be well settled by authority both old and mod
ern that if an administrator confess judgment, or suffer it to 
go by default against him, he thereby admits assets in liis 
hands, and is estopped from saying the contrary in an action 
on suui judgment, suggesting a devastavit. Skelton v. Haul
ing (1749), 1 Wils. 258, 95 E.R. 605; Hock v. Leighton 
(1701), 1 Salk. 310, 91 E.R. 273; In re Higgins's Trusts 
(1861), 2 G iff. 562, 66 E.R. 236; Hattie v. Howe (1920). X) 
D.L.R. 346, 13 S.L.R. 79; Langstaff v. Langstaff (1920). V» 
D.L.R. 429. 13 S.L.R. 265.
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There are Home feaureH of this cane whieh are somewhat un- NB. 
usual ami deserving more than a passing notice. Although A|ip 
David J. Thorne «lied in Novemlier, 1 ill21. it was not until No- ——
vember, 1919. that administration was grante«l to his widow. Tima** 
who had in the meantime remarrie«l. It is state«l in the fae- pATTj^HO*
turn filed by the respondents, although I do not find the stat««- ----
ment verified by any of the proofs or affidavits sent here with llerry'J 
the ease on appeal, that administration was granted to h«*r 
only on her entering into an agreement not to plead the Statute 
of Limitations against any claim which the original petitioner, 
the present appellant, might have against the estate of the <le- 
c«»ased intestate, David Thorne. This, presumably, was the very 
claim upon which the appellant afterwards obtained the jmlg 
ment on which was based his application to the Probate Court 
to have the bond assigned t«i him. It was optional with the 
administratrix to plea«l the statute as a defence. She might do 
so if she wished but was not <»bliged to do so. It was, there
fore, wrong, in my opinion, for the .Judge of Probate to impose 
or permit to be imposed any such e«mdition as a condition pre
cedent to the granting of administration. In exercising the dis- 
creti<m entrusted to it, the"Court is not guided by the wishes 
of the parties. The primary object is the interest of the estati*.
The first duty is to place the administration in the ha mis of 
that person who is likely l>est to convert it to the advantage of 
those who have claims, either as creditors or as entitled in dis
tribution. In general, the wi«low is preferred to the next of 
kin, and if E. M. Patterson <m account of her legal priority, 
was entitled to administration, then she was entitled to it un
conditionally, excepting, of course, the conditions to which she 
was bound by the administration bond.

It is alleged also that Elizabeth 11. Thorne, the mother of 
the deceased intestate, with the appellant, after the death of 
David Thorne, brought an action of ejectment against the 
respondent E. M. Patterson, and on October 20, 1915, recover- 
viI judgment for the possession of certain lands anil premises 
of which, as 1 understand it, the deceased David Thorne died 
seized and possesse<l, and under a writ of possession she was 
ejected from these lands ami premises by the sheriff. Whether 
these were the same lands of which she gives account in the in
ventory filed after the commencement of these proceedings wo 
do not know.

It is also asserted that the action in which the appellant re
covered jmlgment against the respomlent E. M. Patterson, the 
plaintiff sought to recover *950 for the support of Michael H.
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N-B. Thorne and Elizabeth IT. Thorne for 9 years; and in the alter 
App Div nflt*vp "ought to recover $1350 for 9 years use and occupation

---- of eertain lands; and in the alternative for 9 years mesnr pro
Thossk flfN And ft jH alleged that the respondent employed a solicitor 

PATrrsHON. "ho, after having put in an appearance, died; that she then
---- retained another solicitor; that the action was noticed for tr;;i!

harry. J. at Keverai circuits and was adjourned, sometimes at the in 
stance of one of the parties, sometimes at the instance of tip- 
other ; finally, it came down to trial at a time when the respond 
ent was ill and unable to attend. In the alwenee of affidaut 
satisfactorily accounting for her absence, the judgment was en 
tered against her in her absence.

Now these, I think, all are matters which, if true—and in the 
absence of evidence, we cannot say whether they are true « v 
not, and 1 am not to be understood as questioning their cm 
reetness—must, necessarily, have some influence upon the min-l 
of the Judge of Probate, when he comes to determine whetli r 
or not he will order the bond put in suit. They are all, I pre 
sume, matters susceptible of legal proof or disproof, and it 
would seem to me to lie but fair to the sureties on the bond 
that these matters should be thoroughly sifted and inquired into 
licfore they are called upon to answer an action on the bond.

That the Judge of Probate has a discretion in the matter of 
putting the bond in suit, there would seem to me to Is* no 
doubt; but that does not mean an arbitrary, vague or fanciful 
discretion, but one not to lie exercised capriciously, but on jn 
dicial grounds and for substantial reasons, based upon the facts 
ami surrounding circumstances as disclosed by evidence tnk*n 
under oath. On such material the Judge of Probate could 
exercise his discretion, and on cause shewn, determine whet h r 
the proceedings arc frivolous, vexatious, or, in the circumstan
ces of the case, improper; and if wrong in his conclusions, a 
Court of Review could correct him, which it cannot do win-» 
there is no evidence before it to shew whether the Judge of 
Probate exercised his discretion improperly or not.

The appeal must, therefore, be allowed. The order dismis 
sing the application before the Probate Court will be vacated, 
ami the cause remitted to the Judge of Probate to resume e«*g- 
niaance of and jurisdiction over the citation, and to adjourn 
the hearing for 3 months. In the meantime, the sureties being 
before the Court, the administratrix is to be allowed the pei I 
of 3 months in which to file an inventory and file and puss her 
accounts, if she is able and desirous to do so. This time hu\ ing 
elapsed, the Judge of Probate after a proper hearing, and the
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tHkinir of eurli eviilenct- a* may bo produced on both side*, can 
determine whether the bond should be H*signe<l to the appel
lant, and an order made allowing him to bring an action there
on in hi* own name.

In view of the fact that there is a doubt as to whether the 
appellant should have commenced these proceedings without 
tint citing the administratrix to file and pass her accounts, 
thete should. I think, he no cisits on this appeal.

Grimmer, J.:—I agree.
Appeal allowed.

Re KEOINA WINE * SPIRIT, Ltd.
Saskatchewan King'» Bench, MacDonald, J. December 90, 11)91. 

Intoxicating Liquobs ($ III A—55)—OrntNcEi vndek Tempkhanc* Act 
—Seizvbe—Wakehoi nem an—OwNKB.

Liquor wizvtl in h warvhoimv for a violation of tin* Temperance Act 
cannot lie claimed l»y an owner thereof, who ha* failetl to meet tho 
htatutory onus that “no violation has been cunuuitteii or intemletl to 
be committed in respect of such liquor."

[Hee also «0 D.L.H. 4«U ; «5 D.L.K. 258, «$41». |

Appeal from hii order of a Justice of the Peace forfeiting to 
His Majesty certain liquors seized in the warehouse of the 
Northern Warehousing Co., at Moosomin, Saskatchewan.

A. J. A min u s, K.C., and I).A. McXiven, for appellant.
II. F. Thomson, for Direetor of Prosecutions.

Macdonald, J.:—On the appeal before me it was ugreed that 
instead of taking the evidence of the witnesses over again, the 
depositions taken before the Justice should In* used, ami these 
were supplemented by some rira vocc testimony.

The facts as they appear to be are briefly as follows:—The 
begins Wine & Spirit, Ltd., is a body corporate, incorporated 
under the Companies Act of Saskatchewan, and authorized 
among other things to carry on the bti*;ness of an export and 
import dealer in and warehouse man ol spirituous, fermented 
and malt liquors, wines, beers and combinations thereof, and to 
sell and dispose of such goods in accordance with the provisions 
of the Saskatchewan Temperance Act, K.S.S., 1920, ch. 194.

The Yorkton Distributing Co. is a partnership, apparently, 
aUo engaged in the liquor business. The Dominion Distributors 
is also a partnership and acts as manager for both the Hegina 
Wine & Spirit Ltd., and the Yorkton Distributing Co. The 
Northern Warehousing Co. is also a partnership, apparently, 
owning and controlling warehouses at *Mucklin and Moosomin, 
Saskatchewan.

Basil.

K.B.
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On or shout August 31, 1921, the Regina Wine & Spirit Ltd. 
and the Northern Warehousing Co. entered into an agreement, 
whereby the Regina Wine & Spirit Ltd. agreed to ship to the 
Northern Warehousing Co., sueli liquors, wines and beers as it 
might deem advisable, the same to remain the exelusive proper! \ 
of the Regina Wine & Spirit Ltd., and the Northern WarehoiiN. 
ing Co. agreed to store and keep the said goods in its warehouv 
at Maeklin and Moosoinin, and to reship the same to persons, 
firms or eorporations outside the Province of Saskatehewan as 
orders therefor might lie obtained by the Northern Warehousing 
Co. in pursuanee of ita business of exporting liquors outside the 
Province of Saskatehewan, and the Northern Warehousing fur 
ther agreed not to take any of the goods out of the said warebou> 
until the proper order for export was received, and to mail to the 
Regina Wine & Spirit Ltd. the original orders so received. Tie* 
Northern Warehousing Co. was to be paid by the Regina Wine 
& Spirit Ltd., a commission of 10% on the total amount of order* 
for goods exported.

On or about September 23, 1921, the Regina Wine & Spirit 
Ltd., sent a carload of liquor consigned to itself at Moosoinin 
with instructions to the railway company to advise the Northern 
Warehousing Co. The bill of lading and all necessary docu
ment* were apparently transferred by the Regina Wine & Spirit 
Ltd., to the Northern Warehousing Co., and the latter received 
the liquor from the railway company and stored the same in its 
warehouse. The mode of doing business was as follows: When 
the Northern Warehousing Co. received an order for liquor m 
lie exported, it filled said order out of the said goods in the ware
house, then sent the order back with an invoice of the goods sold 
to the Dominion Distributors at Regina, acting as manager lor 
the Regina Wine & .Spirit Ltd., as aforesaid.

On or about October 29, 1921, the Northern Warehousing Co. 
made 3 or 4 sales of liquor to parties in Moosoinin, contrary to 
the provisions of the Saskatehewan Temperance Act. The 
Northern Warehousing Co., as before stated, is a partnership 
consisting of 3 persons, namely, Cordon Chechik, Harry Colish, 
and M. A. Gray, and the sales in question were made by Chechik 
and Colish.

On October 30, the Provincial Police seized all the liquor in 
the said warehouse. Thereupon the Regina Wine & Spirit Ltd., 
under sec. 69 (9) of the Saskatchewan Temperance Act, claiming 
to be the owner of the liquor, lodged with the Liquor Commis 
shin a notice setting forth the facts upon which its claim wa* 
based. The Commission thereupon caused a summons to be is
sued by a Justice directed to the claimant, calling upon it to
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show cause why tlu* liquor should not In* forfeited to Ilia Majesty. 
A hearing was had liefore A. C. Survis, Justice of the Peace, who 
made an order that the liquor and all vessels containing the same 
Is* forfeited to His Majesty. From such order the present ap- 
pcal is taken.

Section 69 (13) of the Saskatchewan Temperance Act as 
amended by 1920, eh. 70, see. 37, reads as follows:—

“If the Justice is satisfied by evidence, the onus as to which 
shall In- upon the claimant, that no violation of this Act has been 
committed or was intended to l>e committed in resi»eet of such 
liquor and finds that the claim of the claimant is established, he 
shall order that the liquor In» restored to the owner or other per
son entitled thereto.”

From the evidence, it is abundantly clear that the Northern 
Warehousing Co. committed a violation of the Saskatchewan 
Temperance Act by selling liquor out of its warehouse on or 
11 tout October 29, 1921. There is no evidence that the liquor so 
sold was a portion of the liquor forwarded by the ap|>ellant here
in to la* placed in said warehouse. Hut there is no evidence that 
the Northern Warehousing Co. received any other liquor, ami it 
seems to me that the fair ami reasonable inference is that the 
liquor so sold was part of the liquor shipped by the ap|»ellant. 
Moreover, the evidence, to my mind, leads to the irresistible in
ference that the Northern Warehousing Co. intended to commit 
further violations of the Act in respect to the liquor in question. 
At any rate, the burden of proof is on the claimant that no viola- 
tarn of the Act has lieen committed or was intended to Is? com
mitted in respect of such liquor, ami that burden was most cer
tainly not discharged. Counsel for the appellant, however, 
claims that sub.-aee. (13) is to lie read as «hough the words “by 
the claimant” were inserted after the words “such liquor’ , and 
that the evidence docs not show that the appellant committed 
or intended to commit any violation of the Act in respect to such 
liquor. 1 am, however, of the opinion that such is not the proper 
construction of said sub.-aee. (13). No such express limitation 
appears, and it seems to me that the whole intention of the Act 
is that when there is fourni liquor which is the subject matter of 
an actual or intended violation of the Act that liquor shall be 
liable to In* forfeited.

I'mler said sec. 69 (3) it is provided that in the event of 
liquor l»eing found on any premises the occupant thensif and also 
the owner < , until contrary is proved, be deemed
to have kept such liquor for sale contrary to the provisions of the 
Act. Here, there is a clear distinction drawn lietween the oc
cupants of the premises and the owner of the liquor, and, if the

Bask.
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Wise ash 
Spibit Ltd.

MerUoiiald, j.
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occupant of the premises were found guilty under said sub.-sn. 
(3) of having kept the liquor in question for sale contrary to tin- 
provisions of the Act, then it would l>e established that an offence 
had been committed in respect of the liquor, and surely, it wits 
never the intention of the legislature that notwithstanding su- li 
facts the owner of the liquor could discharge the burden pla« •<! 
upon him by sub.-see. (13).

I am, therefore, clearly of the opinion that the evidence vs- 
tablishes that an offence was committed and was intended to he 
committed in respect to the liquor in question by the Northern 
Warehousing Co., and that in the face of such facts the appel hint 
does not discharge the duty cast upon it by said sub.-see. (It, 
even if it establishes that it is the owner of the liquor, and that 
as such owner the appellant itself has not committed or intend
ed to commit any violation of the Act.

The appeal will therefore be dismissed with costs.
Appeal dismiss! <1.

DE OOTRET ▼. LEFEBVRE.
Quebec Court of Bcview, Archibald, A.C.J., Demers and Weir, J.l 

February 19, 1991.
Warranty ($1— 1)— Sale an» i-vrchase of motor boat—Dkm

Purchaser having repairs made and selling to third pah. , - 
Third party suing for résiliation of contract—Right oi pi it
CHASER AGAINST HIS VENDOR.

The purchaser of a motor boat, who upon discovering defects in the 
boat, instead of notifying hi# vendor of the defects, has tin Iniat 
repaired and sells it at an advanced price to a third party and n .ikes 
no demand upon his vendor until sued by his vendee for resit it him 
of the sale, loses any right of warranty against his vendor.

Appeal from the judgment of the Quebec Circuit Court in an 
action arising from the sale of a motor boat.

The facts are fully set out in the judgments delivered.
The judgment of the Circuit Court of the District of Juliette 

was rendered by Loranger, J., on December 19, 1919.
De Cotret bought a motor boat from Lefebvre and paid fJ'i 

on account of the purchase price. He tried the boat out and 
found that it was in a bad state of repair. He had it repaired 
and sold it again to a certain tiladu with an increase of *;f>. 
When the latter discovered the defects in the boat lie sued I)e 
Cotret in rescission of sale. The latter sued Lefebvre in war
ranty.

Lefebvre contested the action in warranty for the following 
reasons: (a) De Cotret knew the lioat and had examined and 
tried it out before the sale; (b) when he discovered the defects
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in question he had them repaired at his own expense, instead 
of notifying the vendor ; (c) the action in warranty is tardy; (d) 
the offer to return the boat is irregular since the plaintiff in war
ranty was not in possession of the boat at the time.

The Circuit Court annulled the contract of sale and condemned 
Lefebvre to return the $115 to Gladu with costs against the first 
vendor. This judgment is reversed.

Brassard and Pepin, for plaintiff.
Lamarre and Monet, for defendant and plaintiff in warranty.
(iast on At lard, for defendant in warranty.
Weir, J.:—It appears that, with his action, Gladu tendered 

hack the gasoline yacht to I)e Cot ret and this tender is ratified 
by the judgment in that case; but it does not appear that I)e 
Cot ret had taken possession of the yacht in question prior to the 
action in warranty ; so that his tender thereof with his action 
in warranty is informal and invalid.

There also arises the question whether, under the circum
stances, De Cot ret has not deprived himself of the right to ask 
for the cancellation of the sale. When the accident happened to 
the yacht on the day of the sale thereof from Lefebvre to De 
Cotret, it was the latter’s duty, if he intended to make a claim 
on Lefebvre, to notify Lefebvre at once of the accident. But 
instead of so doing, he gave orders to have the yacht repaired, 
which was done ; and then proceeded on his way to Lavaitrie and 
sold the yacht to Gladu. The absence of complaint to Lefebvre 
seems to indicate that, in his opinion, at the time there was no 
breach of the warranty by Lefebvre. In fact, I)e Cotret made 
no demand at all upon Lefebvre until after his vendee Gladu 
had sued him in résiliation of the sale of the yacht. In these 
proceedings there is an entire waiver and abandonment of bis 
right of warranty against Lefebvre.

By article 1526 of the Civil ('ode, “A buyer has an option of 
returning the thing and recovering the price of it, or of keeping 
the thing and recovering a part of the price according to the es
timation of its value.”

Be Cotret did not return the yacht and ask for the price there
of, and, keeping the yacht, did not take the action quanti mi nor is, 
but satisfied himself by selling it at an advanced price to a third 
p,,ty.

I have no hesitation in coming to the conclusion that the ac
tion in warranty is unfounded, and the judgment a quo should 
la reversed and plaintiff in warranty’s action dismissed with 
costs.

Judgment:—Considering that Gladu’s principal action was 
maintained because DeCotret bail given Gladu a special guarau- 
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tee; that it is for this reason that the judgment on the principal 
action declared that Oladu’s action was not tardy; that a 
guarantee given by DeCotret cannot affect Lefebvre, since the 
latter did not make any special guarantee, and in consequence 
Lefebvre is right in maintaining that the action is tardy.

Considering furthermore that after delivery of the said ls>at 
by defendant in warranty to the plaintiff in warranty, the lait- r 
discovered the defects and instead of returning the l»oat to the 
defendant in warranty, DeCotret had it repaired and then sol-1 
it again under guarantee to (lladu. Reverses the said judgment 
with coats and. proceeding to render the judgment which the 
Circuit Court should have rendered, dismisses the action of the 
plaintiff in warranty with costs.

Action dismissal.

ROESKE ▼. 8ENERIU8.
Appkal (1IB— 6)—Final os interlocutory order — Order reusing

LEAVE TO ADD CO-DEFENDANT.

Appeal (t IB—5)—Final or interlocutory order—Order refisino
LEAVE TO ADD CO-DEFENDANT.

An order -litmiisming an application by plnintiff for leave to n-M 
n ro-defendant alleged to In* jointly or alternatively liable to the 
plaintiff is not a final order from whieh an appeal may be taken.

Appeal by the plaintiff from an order made in a District 
Court action dismissing an application by the plaintiff to add 
as a defendant a person alleged to lie jointly or alternatively 
liable to the plaintiff in respect of the matters in question in the 
action. Quashed.

J. K. Macdonald, for appellant.
K. C. Mackenzie, for respondent.
The judgment of the Court was delivered by
Clarke, J.A.:—Objection is taken on behalf of the defendant 

that no appeal lies on the ground that the order complained of 
is not in its nature final but merely interlocutory.

If the order be merely interlocutory, I think the Court is 
bound by authority to give effect to the objection.

The appeal lies if at all, under the authority of see. 4h of the 
District Courts Act, 1907 (Alta.) "h. 4, which contains this 
qualification “providing always that the decision or order is in its 
nature final and not merely interlocutor)'.” This section was 
considered by this Court in Herman v. McConnell (HMD . 3 
Alta. L.R. 136, and in Bennefield v. Knox (1914), 17 D.L.R.
7 Alta. L.R. 346, and it was expressly held in the latter case that 
the words quoted applied to the whole section and reference was 
made to a similar decision by the Ontario Court of Appeal (Mtf
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v. Roast (1892), 14 P.R. (Ont.) 440), upon a section of the 
Ontario County Courte Act, R.H.O. 1914, eh. 59, identical in 
language with sec. 48.

In my opinion, the order in question is merely interlocutory.
In Buz son v. Altrincham Urban District Council, 11903] 1 K. 

R. 547 at 548, 19 Times L.R. 266, 72 L.J. (K.B.) 271, 51 W.R. 
337, Ix>rd Alverstone, Ci., is reported to have said: 44It seems 
to me that the real test for determining this question ought to 
he this: Does the judgment or order, as made, finally dispose 
of the rights of the parties? If it does, then 1 think it ought to 
lie treated as a final order; hut if it does not, it is then, in my 
opinion, an interlocutory order.”

Adopting this test I cannot sec that the order in any way 
disposes of the plaintiff's rights against the defendant or against 
the party sought to he added.

1 would, therefore, quash the appeal with costs as of a motion 
to quash.

Appeal quashed.

CANADIAN BANK OF COMMERCE ▼. CUDWORTH RURAL 
TELEPHONE Co.

Saskatchewan Court of Appeal, llaultain, C.J.S., Lamont, Turgcon, ami 
McKay, JJ.A. June 99, 1999.

Companies (8IVD—60)—Company created under authority of the 
Rural Telephone Act, K.H.H. 1920, oh. 90—Section 14 of the 
Companies Act, K.H.H. 1920, oh. 70, not applicable to— Li 
ABILITY ON NOTE (IIVEN in payment for construction of tele
phone SYSTEM.

Section 14 of the Companies’ Act, K.H.H. 1920, eh. 70, does not apply 
to companies created under the authority of the Rural Telephone Act, 
K.H.H. 1920, eh. 90, and a company ho formed, being a non-trading 
eorporation with no express or implied power to make promissory notes, 
in not liable on a note given in settlement of the amount due for 
the construction of the company's telephone system.

[Hoe Annotation, 63 D.L.K. l.J

Appeal hy defendant, from the trial judgment (1921), 62 
D.L.R. 678, 15 S.L.R. 67, in an action on a promissory note. 
Reversed.

J. F. Frame, K.C., for appellant.
F. F. MacDermid, for respondent.
IIaui/RAIN, C.J.8.:—This was an action on a promissory note 

for #5,407.50 made hy the appellant company, payable on de
mand to one Foley, and endorsed hy him to the respondent hank.

The company was organized under the provisions of the Rural 
Telephone Act, R.8.S., 1920, ch. 96, and pursuant to those pro
visions was duly registered and incorporated under the Com
panies’ Act, R.8.8., 1920, eh. 76.

Sask.

C.A.
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In August 1918, the company and Foley entered into a writ 
ten agreement for the construction by Foley of the eompany > 
telephone system, and in 1919 a further arrangement was mad.- 
with Foley for an extension of the system. In dune, 1920, tin- 
work being then completed, Foley had an interview with tl.<- 
direetors of the eompany with a view to getting settlement of 1l • 
amount due to him. At this interview Foley elaimed that there 
was a Italance of $6,407.50 due to him. There was some diaeu 
sion as to the eorrectness of his figures, ami the direetors w» 
not willing at first to make any payment until the work had b. • i 
inspeeted and the amount due determined by the department ! 
inspector. They finally agreed to make a cash payment of 
which was done, and to give the note which is the subject of this 
action. It is also established by uncontradicted evidence that it 
was agreed at the time that the note should la* held by Foley a id 
not negotiated for 2 weeks, at the end of which time the exact 
amount due to him was to lie ascertained, and that, if that 
amount proved to la* less than the amount of the note, credit for 
the difference should la* properly endorsed. Three days later 
Foley disunited the note with the respondent Itank. It vus 
later ascertained that at the time the note was given the amount 
actually due to Foley was $1,794.02, instead of $5,407.50. the 
amount of the note.

On the trial of the action, the principal defence raised on In- 
half of the company was that making the promissory not.- was 
beyond the powers of the eompany. On this point the trial Judge 
(1921), 62 D.L.R. 678, 15 8.L.R. 67, held against the eompany. 
ami that is the only <piestion with which the present app. al i* 
concerned.

In his reasons for judgment, the trial Judge said at p. 67 ': -
“The second defence is that the eompany had no powvr to 

make the note. It is a common impression that a non--tra ling 
corporation, such as this was, has not the power to make notes, 
ami this proposition is established by abundance of authorities."

The Judge went on to hold, however, that that proposition .lid 
not supply to the present company by reason of the pro\ ion* 
of see. 14 of the Companies’ Act, which is as follows;—

“14. Every eompany heretofore or hereafter created : •* by
or under the authority of any general or special Ordinaire of 
the North-West Territories; or (b) under any general or specisl 
Act of this Legislature; shall, unless a contrary intention > ex 
pressed in a special Act or ordinance, incorporating it or in a 
memorandum of association thereof, have and Ik» deemed to have 
had since incorporation the capacity of a natural person to »<•
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« opt extra provinvial powers and rights, and to exercise its 
powers hoyond the Itoundaries of the province to the extent to 
which the laws in force where such powers are sought to lie ex
ercised permit; and unless the contrary intention is expressed 
in a special Act or ordinance incorporating the company or in a 
memorandum of association thereof, such incorporation shall, so 
far as the capacities of such companies are concerned, have and 
l>e deemed to have had the same effect as if the company were 
or had lieen incorporated hy letters patent under the great seal.”

He held that the effect of this section was ; ‘‘to give every 
company the same powers as a company incorporated hy Letters 
I'atent under the Great Seal and that such a company now has 
power to make notes.”

lie adopted,.as an authority for this finding, the decision of the 
Appellate Division of the Supreme Court of Ontario, in the cast» 
of Edward» v. Hlackmore (1918), 42 D.L.K. 280, 42 O.L.R. 105, 
which turned on the construction and effect of a somewhat 
similar provision in the Ontario Companies’ Act, 1916 (Out.), 
eh. 35, sec. 6.

In my opinion sec. 14 of the Companies' Act does not apply to 
a company organized under the provisions of the Rural Tele
phone Act. By sec. 46 of the last named Act, the provisions of 
the Companies' Act apply to every rural telephone company ex
cept in so far as they are varied by the special Act. Except with 
the approval of the Lieutenant-Governor in Council, no tele
phone company can be incorporated under the Companies’ Act 
except under the provisions of the special Act.

By sec. 3, permission of the minister ‘‘to organise a company 
for the construction, maintenance and operation of a rural tele
phone system” must first Is» obtained.

With the permission of the minister the applicants take the 
necessary steps to secure the organisation, incorporation and re
gistration of the company under the Companies’ Act (see. 5). 
The petition for the minister’s permission must lie accompanied 
hy certain statements (see. 4). The requirements of 4 (a) prac
tically define the area within which the operations of the pro
posed company are to lie carried on. No extension of the system 
approved of in the first instance can Ik* undertaken without the 
approval of the minister (sec. 12). Section 13 provides that the 
minister may determine and define the area within which the 
system of any rural company may Ik* constructed. Under the 
general heading of “Additional Powers”, sec. 20 enacts as fol
lows :—

“20. In addition to all other powers conferred upon com
panies by this Act every company may subject to the approval
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of the minister: (a) acquire by purchase, lease or otherwise any 
private or rural telephone system ; (b) dispose by sale, lease or 
otherwise of the whole or any portion of its system ; (c) make 
such rules and regulations for the maintenance, operation and 
management of its system as it deems advisable.”

The provision of the Act relating to loans and delientures 
(secs. 23 to 37), to executions for non-payment (see. 39), and to 
levy and assessment (secs. 40 to 45), are a further indication of 
the necessity, as well as of the intention to restrict the area of 
operation. In view of these provisions, I am of opinion that the 
area of operation of a rural telephone company is limited by the 
special Act to the area as originally approved by the minister 
or extended with his approval, and that the provisions of the 
first part of sec. 14 of the Companies’ Act, do not and cannot 
apply to such a company.

1 am further of opinion that the objects of the company are 
limited by the Act to those for which permission to organise is 
given by the minister under sees. 3 and 5, and such further ob
jects as are expressly provided for in the Act. The language of 
sec. 20 which, subject to the approval of the minister, confers 
powers ‘‘in addition to all other powers conferred upon com
panies by this Act” (as well as the general scope and object of 
the Act), is exclusive, and makes the second part of sec. 14 of 
the Companies’ Act equally inapplicable to a rural telephone 
company.

It now remains to lie considered whether the company, or 
rather the directors of the company, had the power to make the 
promissory note in question.

The company was not organised for the purpose of trade, but 
merely and exclusively for the purpose of supplying the people 
living within a certain area with a telephone service. There is, 
in my opinion, nothing in a business of this sort to necessitate the 
making of notes. There is also nothing in the Act which enables 
the company to bind itself except by debentures, or from which 
to imply the power to make promissory notes. Power to make a 
promissory note must he either expressly or impliedly given to a 
corporation. Even a corporation created by charter has no gen
eral power to incur liability on a bill of exchange or promissory 
note, and a non-trading corporation such as, in my opinion, the 
appellant company is, has no such power unless its instrument of 
incorporation expressly or by clear implication confers the 
power.

Re Peruvian Ry. Co., Peruvian Ry. Co. v. Thames & Mersey 
Marine Ins. Co. (1867), L.R. 2 Ch. 617, 36 L.J. (Ch.) 864, 
15 W.R. 1002.
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Broughton v. Manchester Water-works Co. (1819), 3 B. & Aid. 
1, 106 E.R. 564 ; Bramah v. Roberts (1837), 3 Bing. (N.C.) 963, 
132 E.R. 682, 6 L.J. (C.P.) 346; Bateman v. Mid-Wales By. Co. 
(1866), L.R. 1 C.P. 499, 35 L.J. (C.P.) 205, 14 W.R. 672. See 
also Ashbury Railway Carriage d; Iron Co. v. Riche (1875), L.R. 
7 ILL. 653, 44 L.J. (Ex.) 185, 24 W.R. 794; AtCy.-Gen’l. v. 
Great Eastern Ry. Co. (1880), 5 App. Cas. 473, 49 L.J. (Ch.) 
545, 28 W.R. 769; Att'y.-Gen’l. v. Manchester dorp., 11906J 1 
Ch. 643, 75 L.J. (Ch.) 330, 54 W.R. 307.

From the foregoing authorities I draw the conclusion that see. 
14 of the Companies’ Act does not apply to companies created 
under the authority of the Rural Telephone Act, and that the 
appellant company, being a non-trading corporation with no ex
press or implied power to make promissory notes, is not liable on 
the note in question.

I would also express the opinion that, even if that section ap
plies to Rural Telephone companies, the provisions of the gen
eral Act must he held to he subject to the special limitations, 
restrictions and provisions of the Rural Telephone Act.

I would therefore allow the appeal with costs. The judgment 
below should accordingly be set aside and judgment entered for 
the appellant, dismissing the action with costs.

La mont, J.A. :—I concur in the view that the defendants had 
no power to make the note.

Tvrgeon and McKay, JJ.A., concur with Haultain, C.J.S.
Appeal allowed.

BUCKLEY v. FITZOELBON (WARDEN).
Quebec Court of King's Bench, Appeal Side, Martin, Howard, Allard, 

Bernier, and Rivard, JJ. June 21, 1921.
Habeas corpus ( §IA—1 )— Limitations—Appeal properly the remedy 

—Cr. Coiie, sec. 1013—Conviction ani» commitment on sum
mary TRIAL UNDER CR. CODE, SEC. 777.

The remedy of appeal under Cr. Code, see. 1013, is available to the 
accused in respect of his conviction upon summary trial under 
Cr. Code, sec. 777, by a Judge of Sessions of the Peace in the Pro
vince of Quebec sitting as a “Magistrate” under Cr. Code, sec. 
771. If the conviction and commitment set forth the fact of con
sent to summary trial and an adjudication for an offence triable 
by consent and the punishment is not illegal, habeas corpus is not 
the proper remedy under which to review mere errors or irregularities 
at the trial.

Summary trial (51—10)—Election — Macistrates with concurrent 
jurisdiction — Trial by one on election made befoiie the 
other—Cr. Code, secs. 771, 777.

An election of summary trial under Part XVI. of the Cr. Code 
before a Judge of Sessions of the Peace in Quebec operates as an 
election for trial before either of two Judges of the same Sessions 
of the Peace having concurrent jurisdiction.

Que.

K.B.
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Petition on behalf of one Buckley for his discharge on habeas 
corpus. Dismissed.

Alleyn Taschereau, K.C., for petitioner.
X. K. La flamme, K.C., for the Crown.
The following opinions were handed down :—
Martin, J. :—The petitioner, William Buckley, was on Feb

ruary 12 last, at Quebec, arraigned before P.A. Choquette, one 
of the Judges of the Sessions of the Peace for the District of 
Quebec, on two charges : one of highway robbery (Cr. Code art. 
446), and the other of shop-breaking (Cr. Code art. 460). One 
Joseph Caulfield was also charged with the same shop-breaking.

After being remanded from time to time, the accused was on 
March 7, 1921, tried and convicted on both charges by the Court 
of Sessions of the Peace then presided over by Arthur Lachance, 
a Judge of the Court of Sessions of the Peace, and sentenced on 
the charge of highway robbery to 15 years in the penitentiary 
and on the charge of shop-breaking to 5 years in the penitentiary.

Buckley, while detained in the common jail for the District of 
Quebec, applied to and obtained from Dor ion, J., a Judge of this 
Court, the issue of a writ of hahaes corpus, and the latter upon 
return of said writ and examining into the cause of detention, 
held that a legal cause of detention was shewn to exist and that 
petitioner’s recourse, if any, to quash the conviction was by way 
of appeal and not upon the proceedings of habeas corpus, and he 
quashed the writ of March 11.

On March 30 the petitioner applied to this Court and, upon 
order of this Court, obtained the issue of another writ of habaes 
corpus in order that this Court might entertain, hear and de
termine the cause of detention.

It was urged that this consent to be tried summarily for these 
offences had been irregularly obtained, and that the Judge of 
Sessions did not inform him when and where the Court having 
criminal jurisdiction would sit, or that, if he did not consent to 
be tried summarily, he might be admitted to bail.

I have examined the record of proceedings before Choquette, 
J., by the light of the statutory information directed to be given 
the accused under art. 778, Cr. Code, and have reached the con
clusion that there was no literal and substantial fulfilment of the 
provisions of the law and procedure set forth in said art. 778.

The directions of law and procedure as to what should he 
stated to the accused in order that he may optate for a summary 
trial should no doubt be strictly followed in the statutory form 
of that section, and if there was omission to state to the accused 
that he might obtain bail, he would have just cause to complain 
and his consent obtained without full statutory information
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might be vitiated ; hut here he was told that if he did not consent 
to a summary trial he would remain in custody or under bail to 
he tried in the ordinary way by the Court having criminal juris
diction.

There was only one Court having criminal jurisdiction, the 
Assizes, and it was impossible for the prisoner to be misled as 
to where or before whom he would be tried if lie did not consent 
to be tried summarily. The date of the sittings of that Court 
is fixed by law and the prisoner, in theory at least, knows it as 
well as the magistrate.

It was also urged that as the prisoner consented to be tried 
before Judge of Sessions Choquette, he could not be forced to 
take his trial before Judge of Sessions Lachance. It is sufficient 
to dispose of this objection to say that these two magistrates 
have concurrent jurisdiction to sit as a Court of Sessions and 
the accused acquired no statutory or other right to insist upon 
being tried by a Court presided over by Judge of Sessions 
Choquette in lieu of a Court of Sessions presided over by Judge 
of Sessions Lachance. “Magistrate” means any Judge of the 
Sessions : Cr. Code art. 771. The case of Re Rain (1919), 31 
Can. Cr. Cas. 206, 29 Man. L.R. 467, is not in point. There the 
case was one of transfer for trial before a magistrate of another 
city. [Note (a)].

It was urged that the record must shew jurisdiction ; that it 
does not clearly disclose jurisdiction of the Court of Sessions to 
try the accused by virtue of his own consent. The fact of 
such consent appears in the conviction, and the conviction is 
substantially in the terms of form No. 55. [Cr. Code sec. 1152].

The procès-verbal of proceedings shews that the accused was 
allowed to make full answer and defence and, through his 
attorney, declared that he had no witnesses to be heard. It 
was urged that the magistrate had not transmitted the de
positions of witnesses to the Clerk of the Peace as required by 
the provisions of art. 793 Cr. Code, but the failure to comply 
w'ith this formality will not justify the release of the prisoner 
from the penitentiary on habeas corpus proceedings.

The commitment meets all the requirements of secs. 44 and 
46 of the Penitentiary Act, R.S.C. 1906, ch. 147, and a legal

(a) In Re Iiain 31 Can. Cr. Cas. 206, 29 Man. L.R. 467, the Court of 
Appeal for Manitoba held that where an election of summary trial for an 
indictable offence has been taken and plea made to the charge under Code 
ss. 777 and 778, the magistrate who has accepted such election has no juris
diction to transfer the case for trial before the magistrate of another city 
of the same Province by reason of the fact that the offence is charged to 
have taken place in such other city. Mandamus will lie to compel the 
magistrate before whom the option was made to appoint a time for the 
trial and to proceed therewith.
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cause of the detention is shewn by the return of I lie Acting 
Warden of the penitentiary to the writ of habeas corpus.

The conviction ought not to be quashed by way of habeas 
corpus. If the accused has any grounds to quash the convic
tion, he should have exercised that recourse by way of appeal or 
stated case, under the provisions of art. 1013 et seq. (Cr. Code).

Where a Court having tried an accused person on a charge 
which was within its power to try, has made an adjudication 
of guilt and of punishment and it is set forth in the adjudication 
that an offence triable by that Court has been committed and 
the punishment imposed is such as that Court has power to 
adjudge, this Court is without jurisdiction in proceedings by 
way of habeas corpus to enquire into the legality of such ad
judication.

The petitioner has been tried and convicted of a felony before 
a Court of competent jurisdiction, and no Judge of this Court 
has any right, authority or jurisdiction to release him under a 
writ of habeas corpus. As was remarked by Strong, J., in the 
Sproulc case (1886), 12 Can. S.C.R. 140 at p. 204:—

“If any proposition is conclusively established by authorities 
having the support of the soundest reasons, it is that, after a 
conviction for felony by a Court having general jurisdiction 
over the offence charged, a habeas corpus is an inappropriate 
remedy, the proper course to be adopted in such a case being that 
to which the prisoner in the present case first had recourse, viz., 
a writ of error. The anomalous character of such an interfer
ence with due course of justice, in intercepting the execution 
of the judgment of a Court of competent jurisdiction, and by 
which a single Judge in Chambers might reduce to a dead letter 
the considered judgment of the highest Court of error, would 
to my mind lie itself sufficient, even without authority, to induce 
a strong presumption that such a state of the law could not 
possibly exist.”

And Ritchie, C.J., in that case said, at pp. 200 201 :—
“So soon then as it appeared by the record of a superior court 

of general criminal jurisdiction that the prisoner had been tried, 
convicted of a felony and sentenced by such a court, the jurisdic
tion of the Judge, that is to say, the right of the Judge to issue 
the writ, or discharge the prisoner, ceased. If, in the administra
tion of the criminal jurisprudence of the Dominion, the judg
ments of the superior courts of the provinces, and of this the 
Supreme Court of the Dominion, can be paralysed by a single 
judge of either of those courts in chambers, the practical effect of 
what is nowr contended for, and if, as contended, there is no re
dress in this or any other court of the Dominion of Canada, is it
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too much to say that to allow single judges by virtue of the writ 
of habeas corpus to review, control, and, in effect, nullify the 
judgments of these high courts of criminal jurisdiction, is sub
versive of all law and order?”

21 Cyc. p. 285 says:—
“The writ of habeas corpus is not designed to fulfill the func

tions of an appeal or a writ of error. It is not intended to 
bring in review mere errors or irregularities whether relating to 
substantive rights or to the law of procedure committed by a 
court having jurisdiction over person and subject-matter. Such 
errors and irregularities do not affect the jurisdiction of the 
court or render its judgment void, and the remedy is there
fore by appeal exceptions, or writ of error.”

The judgment of a Court of competent juri liction is binding 
until reversed, and another Court cannot by means of the writ 
of habeas corpus re-examine the charges and proceedings, and 
after final judgment and conviction in a criminal case, this Court 
in a habeas corpus proceeding cannot re-try the case.

10 Hals. p. 47, secs. 102, 103.
“The writ [of habeas corpus] will not be granted to persons 

committed for felony or treason plainly expressed in the warrant 
of commitment or to persons convicted or in execution under 
legal process including persons in execution of a legal sentence 
after conviction on indictment in the usual course.” (Sec. 102.)

“The writ of habeas corpus will not lie granted where the 
effect of it would he to review the judgment of one of the Su
perior Courts which might have been reviewed on writ of error,” 
(sec. 103.)

In the case of O’Xeil v. Carbonneau (1918), 29 Can. Cr. Cas. 
340, 54 Que. S.C. 417, the late Pelletier, J., cited with approval 
at p. 346, the opinion of Lord Campbell, where he says, in the 
ease of Ex parte Lees (1860), 1 E.B.& E. 828, 120 E.R.718, 27 
L.J. (Q.B.) 403, 6 W.R. 660.

“A writ of habeas corpus to the expediency of granting which 
we have also directed our attention is not grantable in general 
where the party is in execution on a criminal charge after judg
ment.”

And the late Cross, J., in the ease of Rex v. Therrien, (1915), 
28 D.L.R. 57, 25 Can. Cr. Cas. 275, 17 Que. P.R. 285, remarked 
(28 D.L.R. at 62) :

“Where applicants are undergoing sentence in execution of 
convictions for criminal offences, the resort to the writ of habeas 
corpus, to the Superior Court in many, if not in most cases, is 
misconceived. The idea given effect to in the Criminal Code 
is that mistakes may be corrected, and very wide powers are
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accordingly given to the appellate courts. Where that ma
chiner)' exists, there is good reason for not permitting resort 
to a form of remedy like habeas corpus, when, if there has been 
a mistake, the result must often l>e, not correction of the mistake, 
but immunity for the applicant, whether he be guilty or not.”

Jurisdiction is shewn and the commission of a criminal offence 
is disclosed and after conviction by a Court having general 
jurisdiction over the offence charged, the writ of habeas corpus 
is an inappropriate remedy. The Criminal ('ode affords a rem
edy and protection to accused parties by way of appeal to 
this Court and to the Supreme Court of Canada, and if the 
conviction is affirmed on appeal to this Court, to the Supreme 
Court or by the Privy Council, can a Judge of this Court review 
these judgments and reverse them? hi other words, we would 
have the astonishing proposition that a Judge of this Court has 
authority and jurisdiction to reverse a judgment of the highest 
Appellate Court in the land.

The writ of habeas corpus is an effective safeguard of the 
liberty of the subject, but it was never intended that its pro
visions could or should be invoked by convicts and felons to 
obtain their release from custody after trial, conviction and 
sentence by a Court of competent jurisdiction. If such a dan
gerous doctrine were sanctioned, it would mean that the doors 
of our penitentiaries could be opened and convicts go at large 
upon their ex parte application and averment that some irregul
arity had occurred in their trial.

I have had occasion to express my view’s on this matter in 
the cases of Rex v. Goldberg (1919), 54 D.L.R. 559, 29 Que. K.B. 
47, 33 Can. Cr. Cas. 320; Rex v. Labrie (1920), 61 D.L.R. 299, 31 
Que. K.B. 47, 35 Can. Cr. Cas. 325, and I affirm all that I there 
said. The writ of habeas corpus herein issued should be quashed 
and annulled and the prisoner’s demand to be liberated refused, 
and he should be ordered to be detained in the penitentiary to 
satisfy the conviction and sentence or until otherwise legally 
discharged.

Howard, J. :—I concur on all points in the opinion expressed 
by Martin, J., in his notes of judgment herein and agree with 
him that the said writ of habeas corpus ad subjiciendum should 
be quashed.

The only question properly raised on habeas corpus proceed 
ings is whether the prisoner is being held under proper author
ity. In other words, the inquiry on such proceedings has to 
do with the legality of the detention and with nothing else. Tin- 
respondent, warden of St. Vincent de Paul Penitentiary, by his 
return shew’s that he is detaining the accused under a com-
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mitaient in due form of a Court of competent jurisdiction, after 
due trial and conviction for an offence within the jurisdiction 
of that Court and under a sentence which the Court had au
thority to impose. That would seem to In* a sufficient answer to 
the writ.

Discharge refused.

•ZORNES v. THE KING.
HAMILTON v. THE KING.

Alberta Supreme Court, Appellate Division, Scott, CJ., Stuart, Beck, 
Ilgndman, and Clarke, JJ.A. June t9, 1922.

Crown ($11—20)—Liability for torts—Common Law Rule—Public 
Utilities Act, 1915 (Alta.), ch. 6, sec. 31 (2)—Loose wire on 
Government telephone system—Injury to traveller—Lia
bility.

Section 31 of the Public Utilities Act of Alberta, 1915 (Alta.), ch. 0, 
expressly changes the common law rule that the Crown is not liable for 
a tort and makes it liable for damages to a traveller on the highway 
caused by coming into contact with a loose wire on a Government 
telephone system.

[See 'Aomen v. The King (1922), 63 D.L.R. 478, In which the 
Appellate Division reversed the judgment of Ives, J.A., holding 
that the Crown was not liable in an action on tort and ordering 
a new trial.]

Appeal by the Crown from the trial judgment in an action 
for damages for injuries received by coming into contact with a 
live wire on a Government telephone system. Affirmed.

It. A. Smith, for appellant.
J. A. Clarke and S. R. Wallace, for respondents.
Scott, C.J., concurs with Stuart, J.A.
Stuart, J.A. :—I have carefully read the evidence in these 

cases and I have come to the conclusion that the appeals should 
be dismissed with costs.

It is admitted that the accident was caused by a fallen tele
phone wire which was lying on the public highway and that this 
telephone wire was part of the system of wires erected and 
maintained by the Provincial Department of Railways and Tele
phones. I think this was a violation of the provisions of sec. 31, 
sub-sec. 1, (a), (b) and (c), and sub-sec. 2, of the Public Utilities 
Act, 1915 (Alta.), ch. 6. Having broken a statutory duty I 
thpik the public utility is liable for the damages caused by the 
breach. If it had been proven, which in this case it was not, that 
the damages were an inevitable and necessary consequence of the 
exercise of statutory powers there would then, of course, have 
been no breach of a statutory duty.

Even if the public utility could have relieved itself from lia-
* Appeal pending.
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bility by showing that it used every reasonable care I think the 
defendant failed to prove that it had exercised such care.

Hut more than that, I think there was ample evidence, if he 
believed it, as he certainly did, to justify the trial Judge’s 
finding of negligence.

It is, of course, improper to treat it as a case of common law 
liability, because that would open a door which this Court refused 
to open in the previous appeal (1922), 63 D.L.R. 478, although 
we did not say absolutely that it could not be opened. Hut we 
do not need to deal with that question now. The facts as found 
by the trial Judge, in my opinion, clearly bring the case within 
sec. 31 of the Act, and that according to our former decision is 
sufficient to establish liability.

With respect to the contention that under the Public Utilities 
Act the only remedy for what happened here is the imposition 
of a penalty and an order of the Hoard. 1 am unable to agree 
with it. The two eases cited in the appellant’s factum are clearly 
distinguishable. One was an action for a mandamus to compel a 
sanitary authority to fulfil its duty of providing a drainage sys
tem and there was a special method of making them perform that 
duty, provided by the Act. The other case in which the plaintiff 
did claim damages and an injunction was a case in which a sani
tary authority was sought to be made liable in damages because 
sewage had been allowed to fall into a stream. But the action 
failed because under the peculiar facts of the case the defendants 
had not been really the persons who had committed the act com
plained of.

The question of the proportion of costs should be left to tin- 
taxing officer.

I think the appeals should be dismissed with costs.
Heck, J.A., concurs with Stuart, J.A.
Hyndman, J.A. (dissenting) :—As I understand it the con

trolling judgment delivered in this division on March 16, 1922, 
63 D.L.R. 478, did not decide that the Crown was liable in dam
ages for tort, but only, that if the facts as shewn by the evidence 
brought the case within the provisions of sec. 31 of the Public 
Utilities Act, that then the Crown would be liable.

A careful perusal of the appeal book including the trial 
Judge’s reasons for judgment leaves me still unconvinced that 
the action properly falls within said section. •

I adhere to the dissenting judgment which I delivered on the 
former appeal herein and would therefore allow the appeal with 
costs and dismiss the action with costs.

Clarke, J.A. concurs with Stuart, J.A.
Appeal dismissed.
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O'HEARN v. YORKSHIRE 1NNI RAXCE Co.
Ontario Supreme Court. Appellate Division, Meredith, C.J.O., Maclaren, 

Magee, Hodgins and Ferguson, JJ.A. October 21, 1921.
Insurance (§VIB—315) — Accident — Indemnity — Motor driver— 

Pedestrian—Collision—Injuries—Death — Assured driving 
CAR WHILE INTOXICATED — CRIMINAL NEGLIGENCE — RlGIIT TO 
INDEMNITY UNDER POLICY.

An insured cannot maintain an action on a policy of insurance 
to indemnify him from the civil consequences of his own criminal 
act in driving an automobile while in a drunken condition as a 
result of which he ran down a pedestrian and injured him to such 
an extent that he subsequently died as a result of such injuries.

fBurrows v. Rhodes, [1891] 1 Q.B. 816; Lundy v. Lundy (1890), 
24 Can. S.C.R. 650, referred to; Tinline v. White Cross Ins. Co. 
(1921), 37 Times L.R. 733, distinguished.]

Appeal by the plaintiff from the judgment of Middleton, J. 
(1921), 64 D.L.R. 437. Affirmed.

D. L. McCarthy, K.C., for appellant.
T. N. Phelan, for respondent.
Meredith, C.J.O. This is an appeal by the plaintiff from 

the judgment, dated the 9th May, 1921, which was directed to 
be entered by Middleton. J., after the trial before him, at 
Toronto, without a jury, on that day and the previous 28th 
April.

The respondent, by its policy No. 33974, agreed to indemnify 
the appellant against loss by reason of the liability imposed 
upon him by law for damages on account of bodily injuries 
accidentally sustained, including death at any time resulting 
therefrom. The duration of the policy was for one year from 
the 18th December, 1918, and the liability of the respondent 
was limited to $5,000 for one person injured, and subject to 
that limit to $10,000 on account of any one accident injuring 
more persons than one.

On the 11th September, 1919, the appellant, while driving his 
automobile on King street, in Toronto, struck and injured a 
man named Plum, who subsequently died as the result of his 
injuries. Plum was an employee of the Toronto Railway Com
pany, and his dependents received from that company, under 
the Workmen’s Compensation Act, $6,133.51. The company, 
being subrogated to the rights of the dependants of Plum, 
brought an action in their names against the appellant, and 
recovered judgment against him for $6,275 and costs, and that 
judgment has been satisfied by payment—$1,275 having been 
paid on the 9th April, 1920, and the balance on the 8th April
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of this year; and it is in respect of tsese damages that the ap
pellant sues.

While driving the automobile, the appellant was drunk, and 
when he struck Plum he was driving at the rate of about 4C 
miles an hour. He was convicted of an offence under sec. 285 
of the Criminal Code, and sentenced to two years’ imprison
ment.

The learned Judge found as a fact that the appellant was 
guilty of the offence of which he was convicted, and this find
ing is not questioned.

The respondent contests the claim on the ground that it is 
contrary to public policy that the appellant should be indem
nified against his own criminal act, and the learned Judge so 
held.

It was very properly conceded by Mr. McCarthy that, if the 
respondent had in terms contracted to indemnify against dam
ages recovered for injuries caused by a criminal act of the in
sured, there could be no recovery ; but he argued that, as that is 
not the form of contract of the respondent, recovery may In- 
had unless the act of the appellant which caused the injury was 
an intentional act.

I am unable to agree with that contention. It cannot, 1 
think, be supported on principle or by authority, but what 
authority there is is the other way.

In Amicable Society v. Holland (1830), 4 Bligth N.S. 101. 
the action was by the assignee in bankruptcy of Fauntlerov, on 
a policy of insurance on his life. He had been convicted 
forgery and executed, and it was held that there could be 
recovery because the law will not enforce contracts and .v_rn- • 
ments which are against public policy and therefore for’ bien 
by public policy.

In his speech, the Lord Chancellor said (pp. 211, 212)
“It appears to me that this resolves itself into a very plain 

and simple consideration, suppose that in the policy itself this 
risk had been insured against : that is, that the party insuring 
had agreed to pay a sum of money year by year, upon condition, 
that in the event of his committing a capital felony, and being 
tried, convicted, and executed for that felony, his assignv - 
shall receive a certain sum of money—is it possible that such i 
contract could be sustained? Is it not void upon the plainest 
principles of public policy? Would not such a contract (if 
available) take away one of those restraints operating on the 
minds of men against the commission of crimes? namely, the
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interest we have in the welfare and prosperity of our con
nexions. Now, if a policy of that description, with such a form 
of condition inserted in it in express terms, cannot, on grounds 
of public policy, be sustained, how is it to be contended that 
in a policy expressed in such terms as the present, and after 
the events which have happened, that we can sustain such a 
claim? Can we, in considering this policy, give to it the effect 
of that insertion, which if expressed in terms would have 
rendered the policy, as far as that condition went at least, alto
gether void?”

That case was referred to, with approval, in Ritter v. Mutu.nl 
Life Insurance Co. of New York, 169 V.S. 119, 158, 159, and the 
same conclusion was reached by the Court.

Tn Cleaver v. Mutual Reserve Fund Life Association, [1892] 
1 Q.B. 147, the action was by the executors of the insured, who 
had effected an insurance on his life for the benefit of his wife. 
Ilis death was caused by the felonious act of hi*' wife, and the 
defendant company resisted payment on that ground, invoking 
the doctrine of public policy to which reference has been made, 
but it was held liable, the view of the Court being that, the 
trust m favour of the wife having been incapable of perform
ance by reason of her crime, the insurance money formed part 
of the estate of the insured, and that as between his representa
tions and the defendant company no question of public policy 
arose to afford a defence to the action.

In Burrows v. Rhodes, [1890] 1 Q.B. 816, 828, it was said 
by Kennedy, J.

“It has, I think, long been settled law that if an act is mani
festly unlawful, or the doer of it knows it to be unlawful, as 
constituting either a civil wrong or a criminal offence, he can
not maintain an action for contribution or indemnity against 
the liability which results to him therefrom.”

The question was considered by the Supreme Court of Can
ada in Lundy v. Lundy, 24 Can. S.C.R. 650. In that case land 
was claimed by the plaintiff as grantee of his brother to whom 
his wife had devised it. The brother had killed his wife and 
was found guilty of manslaughter. It was contended that, his 
crime having been manslaughter, the rule which, if he had mur
dered his wife, would have precluded him from taking, was not 
applicable, but this contention was rejected by the trial Judge 
and by the Supreme Court, though it had been given effect to in 
the Court of Appeal. Stating his opinion, the Chief Justice of
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Canada (pp. 652, 653), referring to the principle which he said 
was the ground of the decision of Lord Justice Fry in the 
Cleaver case, said it was a principle “which would include all 
wrongful acts, not merely felonies but misdemeanours;” and, 
speaking of it as a sound principle of industrial jurisprudence, 
he quoted the following passage from the opinion of the Lord 
Justice:—

“No system of jurisprudence can with reason include among 
rights which it enforces rights directly resulting to the person 
asserting them from the crime of that person. If no action can 
arise from fraud, it seems impossible that it can arise from 
felony or misdemeanour. ’ ’

Tinline v. White Cross Insurance Co.f 37 Times L.R. 733, if 
rightly decided, which may be open to question, is, I think, dis
tinguishable. The ratio decidendi, as I understand it, was that 
the plaintiff was insured against accident, that negligence must 
therefore have been contemplated, as without negligence there 
could be no liability (t.<\, to the person injured), that the 
defence depended on the degree of negligence, that that was 
impossible—and that although in the result the person injured 
had died as the result of his injuries.

I gather from what was said that there was no legislation 
similar to that in sec. 285 of the Criminal Code, and therefore 
the negligence of the plaintiff did not constitute a crime, al
though in the result it was a criminal offence—manslaughter— 
which was committed. In the case at Bar, the appellant’s 
negligence, apart from it resulting in the death of the injured 
man, was a crime ; and, according to the cases to which I have 
referred, the appellant cannot maintain an action to indemnify 
him against the injury caused by that act.

If it had been necessary for the defence to establish an in
tentional act on the part of the appellant, I am not at all sure 
that his act was not intentional in the sense that it was done 
recklessly, not caring for what the consequnces of it might be.

In my opinion, the action was rightly dismissed, and I would 
therefore dismiss the appeal w'ith costs.

As I have reached that conclusion, I have not found it neces
sary to consider the question raised as to the action having been 
begun too late.

Maclaren, Magee and Ferguson, JJ.A., agreed with Mere
dith, CJ.O.

Hodgins, J.A.:—The insurance taken out by the appellant 
covered any loss by reason of the liability imposed upon him by
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law for damages on account of bodily injuries accidentally sus
tained, including death at any time resulting therefrom. The 
injury in this case resulted in the death of a man lawfully 
engaged on work in a public street at night, properly protected 
by signals on the road.

The appellant was convicted of an offence under sec. 285 of 
the Criminal (.'ode, and the trial Judge has held that he was 
guilty of the offence of which he was convicted. In that I 
agree.

The argument before us was that his unlawful act was not 
due to negligence, although he might well be convicted of culp
able homicide not amounting to murder. The basis of this argu
ment is that, being incapacitated by drink, he could not while 
in that condition be wilfully negligent. In the case chiefly 
relied on by the appellant, Tinline v. White Cross Insurance 
Co., 37 Times L.R. 733, Mr. Justice Bailhache says, “if the act 
had been intentional the policy would not cover the insured.” 
The policy in this ca.se is “on account of bodily injuries ac
cidentally sustained,” and so would not cover the case of harm 
caused by wilful neglect. The appellant in his evidence denies 
that he was operating his car east of Sherbourne street at a 
high rate of speed, 35 miles an hour. So that while he remem
bers nothing west of Sherbourne street, he is not shewn to have 
been incapacitated at a point within a few blocks of where 
the fatality happened. He was in charge of his car and was 
driving it, necessitating some degree of volition on his part. 
Ilis drunkenness is a circumstance to be considered, but it is 
not established that the appellant was so drunk as to have been 
incapable of wilful neglect. The learned trial Judge does find 
that he was intoxicated ; but, if he had meant that the appellant 
was so incapacitated thereby as to be incapable of any intent 
in the matter, he >vould not have been able to find that an 
offence under sec. 285 had been committed. If, as Mr. Justice 
Bailhache says, negligence Mas contemplated, but not wilful 
negligence, I Mould agree with him that the degree of negli
gence, whether ordinary or gross, would not affect the question. 
But the crime committed was not merely the killing of the 
workman but the M-anton or furious driving within sec. 285, 
previous thereto, M’hich caused the death. It was while so 
driving that this neglect, criminal within the statute, arose, and 
to hold that he can be indemnified against its consequences 
would be contrary to public policy.
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Appeal dismissed.



740 Dominion Law Reports. [67 D.L.R.

Alta.

8.C.
MEMORANDUM DECISIONS.

Memoranda of less Important Cases disposed of In superior and 
appellate Courts without written opinions or upon short 

memorandum decisions and of selected Cases.

BENJAMIN v. BOIVIN.
Alberta Supreme Court, Scott, J. March 26, 1921.

Pleading (§IK—75)— Practice—Application for judgment— 
Delivery of reply—Effect—Joinder of issue—Leave of Court.]

Appeal from the Master at Edmonton upon an application 
under R. 287, directing that judgment be entered for the plain
tiff for the amount found due upon a reference to the clerk.

F. J. Richardson, for plaintiff ; S. W. Field, for defendant.
Scott, J.:—The only ground of appeal raised before me was 

that- as the pleadings were closed, it is too late for the plaintiff 
to apply for judgment under that rule except by leave of a 
Judge (‘see R. 225, “3”).

The defendant filed a statement of defence and the pleadings 
were closed by the failure of the plaintiff to deliver a reply 
within the time limited.

In Rutherford v. Taylor (1915), 24 D.L.R. 882, 9 Alta. L.R. 
129, the plaintiff had delivered a reply and it was held that he 
had thereby forfeited his right to apply for judgment under R. 
287.

In Cushing v. Horner (1915), 25 D.L.R. 824, the plaintiff 
had not delivered a reply within the time limited, and the 
pleadings were closed by lapse of time. The Chief Justice, upon 
an appeal from the Master upon an application under R. 287 
directing the entry of judgment for the plaintiff, points mil 
that the eases which followed in Rutherford v. Taylor were 
based upon the ground that a plaintiff, by delivering a reply, 
elected to proceed to the trial of the issue joined and that the 
practice laid down in Rutherford v. Taylor was not applicable 
to eases where issue was joined by the failure of the plaintiff 
to deliver a reply.

I agree with the view expressed by the Chief Justice in 
Cushing v. Horner and I therefore dismiss the appeal with costs.

Appeal dismissed.

BRAS8ETH v. THE ROYAL RANK OF CANADA.
Alberta Supreme Court, Scott, J. April 6, 1921.

Banks (§IIIB—25)— Acts of manager—Rills and notes— 
Fraudulent representations—Vsing funds to pay overdraft—
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Ultra vires—Receiving benefits—Authority of agent.] —Appli
cation by the plaintiff for judgment against the defendant for 
the amount claimed with costs, upon the admission contained in 
the pleadings and in the examination for discovery of John M. 
Campbell, an officer of the defendant selected by it for exami
nation for discovery.

»/. E. Varley. for plaintiff.
A. McL. Sinclair, K.C., for defendant.
Scott, J.The plaintiff in his statement of claim charges 

that on January 17, 1920, he and one Farleigh were, and still 
are, customers of the defendant’s west end branch at Calgary, 
that on that date the defendant, by one Kelly who was then 
its duly authorised agent and its local manager of that branch, 
through the medium of a certain promissory note for $2,500 
then drawn up by him as manager and signed by Farleigh, 
payable to the order of the plaintiff on demand, by fraud and 
fraudulent representations and by fraudulent disclosures of the 
fact that Farleigh was indebted to said branch in a large sum, 
induced the plaintiff to advance the $2-500 which the defendant 
bank received by the plaintiff’s cheque payable to the order 
of Farleigh and endorsed by him, which sum was then used 
by the defendant to liquidate the past due debt then due to it 
by Farleigh ; that the defendant, by said Kelly as its manager, 
îepresented that said note would be paid when demanded and 
wrote upon same the words “This note will be paid when de
manded” and signed his name thereto ; that at the time of said 
advance the plaintiff informed the defendant, through Kelly, 
its agent, that he would advance money to Farleigh only upon 
the direct undertaking of the defendant to repay the same with 
interest upon demand, and thereupon Kelly, as defendant’s 
manager, represented that the defendant would take care of 
and pay the note; that the fraudulent representations made by 
Kelly as such manager induced the plaintiff to rely upon the 
defendant as his debtor and that it procured the $2,500 for 
its own direct benefit ; that such representations were made by 
Kelly within the scope of his authority as manager of the said 
branch, and that the defendant has accepted the benefit of 
the transaction referred to with knowledge of the fraud ; and 
by its fraud and wrongful acts, and those of its agent, the plain
tiff has suffered damage and the defendant has profited thereby.

Alternatively the plaintiff charges that the transaction re
ferred to was ultra vires of the defendant and, having received 
benefit therefrom, is not entitled to hold the same as against the 
plaintiff.

It appears that on the date referred to the plaintiff advanced

Alta.
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$2-500 to Farleigh by way of a loan, giving him his cheque 
therefor, which he deposited to his credit in defendant’s west 
end branch, where he was then overdrawn to the extent of 
$2,093.36, the defendant thereby receiving the benefit of that 
portion of the loan. On the same day Farleigh gave the de
fendant his promissory note for the $2,500 with interest at 8% 
per annum payable on demand. Upon this note Kelly wrote 
the words “This will be paid when demanded” and signed his 
name thereto. It is not shewn that he had any authority to 
give this undertaking on behalf of the defendant and, in the 
absence of any direct authority to that effect, I doubt whether 
the defendant would be liable upon such an undertaking by 
him.

It is apparent from Campbell’s examination for discovery 
that the only knowledge he has of the transaction was such as 
he was enabled to obtain from an examination of the records 
ol* the west end branch of which he is now the manager, Kelly 
having been dismissed from the service of the defendant shortly 
after the transaction.

There is no evidence before me of any representations, fraud
ulent or otherwise, having been made by him to the plaintiff or 
of his having concealed from him the fact that Farleigh was in
debted to the defendant. In the absence of evidence to the 
contrary it may be that Kelly may not have made any represen
tations to the plaintiff and the latter may have been aware of 
the state of Farleigh’s account with the defendant, and that it 
was the intention to apply a sufficient portion of the loan to pay 
his overdraft and also that it was the intention of the plaintiff 
to require and of Kelly to give, merely his own personal under
taking for the payment of the note. The fact that he did not 
add the word “manager” to his signature points to the con 
elusion that that was his intention.

I cannot find any admission in the statement of defence 
which would entitle the plaintiff to succeed on this application.

I dismiss the application with costs in the cause to the de
fendant. Application dismissal.

•BENNETT v. SHAW.
Alberta Supreme Court, Stuart, and Ives, JJ. March 28, 1922. 

Elections (§IIC—72)— Return of candidate—Disputed bal 
lots.]— Petition under the Dominion Controverted Elections 
Act R.S.C 1906 ch. 7.

A. McL. Sinclair, K.C., for petitioner.
O. II. Ross, K.C., for respondent.
The judgment of the Court was delivered by 

•Affirmed by the Supreme Court of Canada: to be published later.
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Stuart, J. The petitioner who was a candidate at the Alta* 
Dominion election held on December 6, 1921, for the Electoral 
District of West Calgary complains of the return of the respond
ent as the member elected for that district. There are no 
charges of fraud, bribery or undue influence made nor is there 
any suggestion of wilful misconduct on the part of any of the 
election officials.

On Wednesday, December 14, the returning officer having 
added up the return made by the various deputy returning 
officers had declared the petitioner Bennett elected and that 
the candidates had received the following number of votes,
Bennett 7372, Shaw 7366 and Ryan (a third candidate) 1354.

The respondent Shaw thereupon in pursuance of the pro vis 
ions of the Dominion Elections Act 1920, ch. 46, applied for a 
recount of the ballots. This recount was held by Winter,
D.C.J. of the Judicial District of Calgary, and was completed 
on December 23. On that date the district Judge certified to 
the returning officer that the result of the recount and final 
addition of the votes cast at the election was as follows: Bennett 
7353, Shaw 7369, and Ryan 1351. The returning officer there
upon declared Shaw to be duly elected and made his return 
accordingly. Shaw was gazetted as the member elected on 
January 3, 1922, and on January 31, Bennett filed his petition.

The petitioner alleges that the district Judge “did (a) dis 
allow and refuse to count, as legal and lawful, ballots which 
had been counted and allowed by the deputy returning officers 
at the close of the polls and allow and count ballots which had 
been rejected by the deputy returning officers at the close of 
the polls and in regard to each of which no objection had 
been taken to the rejection or counting thereof as the case may 
be before the deputy returning officer at any polling division 
by any candidate or his agent or any elector present and (or) 
in regard to each of which no objection was numbered and no 
corresponding number was placed on the back of any of the 
said ballot papers or initialled by the deputy returning officer 
as required by the provisions of sec. 66 of the Dominion Elec
tions Act and (b) reject certain ballots for reasons other than 
the reasons set forth in sub-sec. 2 of sec. 66 of the Dominion 
Elections Act.

Then followed a number of particulars referring to different 
polling divisions and to the specific errors with respect to par
ticular ballots which were alleged to have been made by reason 
of which certain ballots had not been counted for the petitioner 
which should have been so counted and certain other ballots 
had been counted for the respondent which should not have 
been so counted.
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It is to be observed that by being drawn in this way the 

petition did not seem to leave it open to the respondent to raise 
the question of errors of a reverse nature having been made by 
reason of which'ballots had not been counted for the respondent 
which should have been counted for him and ballots had been 
counted for the petitioner which should not have been so 
counted.

The petition concluded by a prayer that the roll books and 
the “aforesaid ballots” should be examined and scrutinised and 
that it should be determined that the petitioner Bennett and 
not the respondent Shaw should have been returned as elected. 
In other words the petitioner did not ask for a general scrutiny 
of all the ballots nor even of all those that had been in dispute 
before the district Judge but merely of those with respect to 
which an error was alleged to have been made contrary to the 
petitioner’s interest.

The respondent Shaw, however, in his answer to the petition, 
after making general denials alleged that additional errors, of 
which particulars were given, had been made by the district 
Judge whereby ballots had been rejected which should have been 
counted for him and other ballots allowed and counted for the 
petitioner Bennett which should not have been so counted.

At the opening of the trial counsel for the respondent raised 
the preliminary objection that the petition did not allege that 
a majority of the lawful votes cast had been cast for the peti
tioner. The case of Grant v McLennan (1913), 12 D. L. R. 
464, a decision of Macaulay, J. of the Yukon Supreme Court 
was cited in support of this contention. That Judge did un
doubtedly so decide although the only authority quoted is a 
text book, Macpherson Election Law p. 603, where the rule is 
stated although without any reference to any decided case.

I am not prepared to say that Macaulay, J. was wrong. 
Technically speaking I think the rule is sound. In Grant v 
McLennan the point was raised before the trial on preliminary 
objection, a procedure which has now been abolished in so far 
as a general objection in the nature of a demurrer is concerned, 
although there is still a right to object to the sufficiency of the 
particulars. But in my opinion the allegation, the omission of 
which is complained of, is made at least inferentially in the peti
tion. It is there alleged that the returning officer had first, 
declared Bennett elected by a majority of 6 votes and that by 
^reason of certain errors made by the district Judge in holding 
the recount of the ballots the respondent Shaw had been im
properly, unduly and illegally declared to be elected. These
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statements taken with the prayer of the petition that it may 
be declared that the petitioner Bennett was duly elected seem 
to me to be tantamount to an allegation that the majority of 
the good votes cast had been marked for the petitioner. I think 
threfore the preliminary objection should be overruled.

The petitioner by his counsel also objected to the respondent 
being allowed to go into an examination of any ballots other 
than those the decision in respect of which had been complained 
of in the petition and he contended that to get anything more 
the respondent should file a cross petition and make the deposit 
to secure costs prescribed by the Act.

In my opinion this contention is also unsound. T see nothing 
in the Act (R.S.C. 1906, eh. 7,) which could justify a petitioner 
in asking that a portion only of the ballots be scrutinised. By 
sec. 11 it is enacted that the petition must complain “of the 
undue election or return of a member or that no return has 
been made or that a double return has been made or of some 
unlawful or corrupt act or acts &c.” What this present peti
tion really complains of is the undue return of Shaw and the 
only ground alleged therefor is error in the recount of the 
district Judge. I cannot understand how that issue could be 
decided without an examination of all the ballots or at least of 
all about which there might be any possible dispute.

Petitioner’s counsel in his argument alleged that the peti
tioner was asking for a scrutiny. I do not see how there could 
be any such thing as a partial scrutiny. If the Court is to 
examine any of the ballots I think it must examine them all or 
at least all about which there is or was any dispute.

Moreover, sec. 49 of the Act says: “On the trial of a petition 
under this Act complaining of an undue return and claiming 
the seat for any person the respondent may give evidence to 
shew that the election of such person was undue in the same 
manner as if he had presented a petition complaining of such 
election.” I do not think the meaning of this section is con
fined to evidence of corrupt acts. No reference is made in the 
section to any such limitition. No doubt the section would have 
read more sensibly if the words had been “would have been 
undue” instead of “was undue” because there could have 
been no election of the person for whom the seat was claimed 
until there had been a count of the lawful ballots shewing a 
result in his favor. There had, indeed, in this case, been such a 
count by the deputy returning officers whose returns had been 
summed up by the returning officer and the petitioner had been 
declared elected by a majority of 6. I think therefore the
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section plainly opened the door for the respondent Shaw to 
raise questions as to ballots other than those referred to in the 
petition.

I may add that when a petitioner confines his complaints 
to questions relating to the valid marking of ballot papers and 
asks in substance for a scrutiny I think that the method of 
pleading and adducing evidence which was attempted to be pm 
sued in this case upon the analogy of a trial of an action was 
rather out of place. This I think the parties eventually recog
nised before the case had proceeded very far. Ultimately it 
was admitted I think by both parties that what the Court had 
to do was simply to scrutinise all the ballots about which there 
was any question, to review the decisions given with respect 
thereto by the district Judge and to re-calculate the totals after 
allowing for the cases in which our decision varied from that 
of the district Judge.

Before proceeding to examine all the different classes of bal 
lots it is necessary to deal first with the contention put forward 
in the petition and urged upon us in argument by counsel for 
the petitioner that the district Judge had no authority or jur 
isdiction to examine any ballots other than those to which 
objection had been taken at the initial count before the deputy 
returning officers when the ballot boxes were first opened.

In my opinion there is nothing in this contention. See. 70 
sub-sec. (3), 1920, (Can.) ch. 46, one of the sections dealing 
with a recount, enacts that “the judge shall proceed .... 
to recount all the votes or ballot papers returned by the several 
deputy returning officers . . . and shall open the sealed 
packets containing (a) the used and counted ballots &c.” ll 
is clear that the duty and authority of the district Judge was 
to count over again all the ballots cast at all the polling sta
tions.

I come now to the contested ballot papers, and shall deal first 
with the question of ballots marked with a pen and ink.

It is useful, I think, io trace the history of the Dominion 
legislation upon the question of the method of marking ballots 
at elections.

Voting by ballot was introduced in 1874, ch. 9, sec. 45. The 
statute of that year merely said that the elector shall “then- 
mark his ballot paper making a cross on the right-hand side 
opposite the name of the candidate . . . for whom he in
tends to vote.” Nothing was said as to the instrument to he 
used in doing this.

In 1878 ch. 6, sec. 6, the Act was amended making refer-
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ence to “a pencil.” It read : “there mark his ballot paper 
making a cross with a pencil on any part of the ballot paper 
within the division . . . containing the name ... of 
the candidate . . . for whom he intends to vote.” This 
was continued in the Revised Statutes of 1886, ch. 8, sec. 46.

In 1894 ch. 13, sec. 4, the amended section read “there mark 
his ballot paper making a cross with a pencil on the w’hite por
tion of the ballot paper opposite to or within the division . .
. . containing the name ... of the candidate . . . 
for whom he intends to vote.” This change related to a change 
in the form of the ballot paper.

In 1895 ch. 13, sec. 4, the same words were repeated with 
respect to the method of marking but the provision as to the 
place of marking was amended.

In 1900 ch. 12, sec. 72, the kind of pencil to be used was 
first specified. The Act that year read “The elector on receiv
ing his ballot paper shall forthwith proceed into one of the 
compartments of the polling station and there mark his ballot 
paper making a cross with a black lead pencil within the white 
space containing the name of the candidate . . . for whom 
he intends to vote, etc.” This wording was retained in the Re
vised Statutes of 1906 and has been continued unchanged up 
to the present time and is now found in sec. 62 (3) of the 
Act of 1920 except that instead of the words “making a cross 
&c.” we have the words “by making a cross &c.’’, possibly a 
significant change.

The Act of 1920 makes also other references to the material 
or instrument to be used in marking a ballot. Section 55 which 
deals with “Polls and Polling Stations” reads in sub-sec. 4 
thus “In such compartment there shall be provided for the 
use of voters in marking their ballots a table or desk with a 
hard and smooth surface and a suitable black lead pencil which 
shall be kept properly sharpened throughout the hours of poll
ing.” Section 45 directs the returning officer to furnish in 
time to each deputy returning officer “(c) the necessary ma
terial for voters to mark their ballots” and (d) at least 10 
copies of printed directions in Form No. 24 for the guidance of 
voters in voting. This form contains the following paragraph 
“The voter will go into one of the compartments and with a 
black lead pencil there provided place a cross within the white 
space containing the name of the candidate for whom he votes, 
thus X.”

I think the district Judge was right, in view of this legisla
tion, in refusing to count ballot papers marked with a pen and 
ink.

Alta.
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It is of course regrettable that Parliament could not have 

used language that would have settled the matter without leav
ing it to Judges to cudgel their brains over. It was perfectly 
easy to say that a ballot paper not marked with a black lead 
pencil should not be good and to direct the deputy returning 
officer not to count it, by adding another clause to sec. 66 sub- 
sec. (2) which states what ballots that officer is to reject.

It was also perfectly easy to say that the omission to use a 
black lead pencil would not be fatal but that the reference 
to it was merely directory. The distinction between mandatory 
and directory legislation has been known for years and the 
English language is quite capable of expressing the one idea 
or the other.

In other words, Parliament could very easily have used lan
guage which would shew beyond possibility of cavil that tin- 
use of the black lead pencil was obligatory or that, in referring 
to it, the intention was merely to give some kindly advice to 
the voter.

I am criticising Parliament purposely because I am sure that 
Parliament would answer that it always means what it says. 
1 am unable to say that that would not be a good answer. I 
think Parliament just meant what it said and I do not think 
that it was merely giving kindly advice to the voters that it 
would be better if they would mark their ballots with a black 
lead pencil but that it would be all right even if they did not 
do so and instead used a pen or a colored pencil or a paint 
brush, a piece of coal or a piece of red chalk.

There are authorities binding upon us which say that a cross 
is obligatory. Jenkins v. Brecken (1883), 7 Can. 8.C.R. *247, 
at p. 254. in that case the Supreme Court of Canada confirmed 
the disallowance of a ballot marked thus X. The decided 
cases clearly hold that the mark made must be susceptible, by 
at least a generous opinion of it, of being called a cross. That 
is to say, a cross in some form is held to be obligatory.

If therefore the form of the mark to be made is obligatory 
I see no reason for thinking that the words laying down the 
material to be used should be treated as at all less stringent. 
The use of a pencil was directed in 1878. The reason will he 
apparent when we consider the fact that ink will generally 
cause a blot when the ballot is folded. This in fact happened 
in the cases of several of the ballots before us so that in these 
cases resort to the Courts would probably have been necessary 
to decide the validity of the ballots even if a pen and ink 
had been expressly permitted by the statute. Parliament ob-
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viously thought the simpler plan would be to enforce the use 
of a black lead pencil rather than permit blotting to go on. 
It is worthy of note that the materials to be provided in the 
booth do not include a piece of blotting paper.

Then it is to be observed that sec. 62 sub-sec. 2 of the Act 
of 1920 says “The deputy returning officer shall instruct the 
voter how and where to affix his mark.” There is no evidence 
before us that any deputy returning officer failed to perform 
this duty of his office. I think therefore that we must assume 
that it was properly performed. If therefore in the face of 
this instruction a voter instead of using the black lead pencil 
provided uses a fountain pen either out of a consciousness of 
excessive intelligence, or through carelessness, I do not see that 
he can complain if his vote is held to he invalid. And even 
if he never was so instructed I am inclined to think that we 
should not worry about a man being deprived of his vote who 
has so weak an appreciation of the seriousness of the duty which 
he is about to perform (instead of the right which he is about 
to exercise) that he has no consciousness that there may he 
something about the procedure of which he is ignorant and 
ought to enquire. Cocksureness is not always an evidence of 
intelligence.

It was contended that there was no decided case in which a 
ballot marked in ink had been rejected. That is admittedly 
the case. But I do not think there is any case where the lan
guage of the enactment is as imperative as that now found in 
sec. 62 (3) of the present Dominion Elections Act. In the 
South Oxford case (1914), 20 D.L.R. 752, 32 O.L.R. 1, Clute, 
J. had under consideration the Ontario Election Act, R.8.O. 
1914, ch. 8. Referring to the corresponding section (sec. 102) 
in that Act he said, at p. 753, “It docs not say that he shall 
make a cross with a black lead pencil.” The section he was 
dealing with read as the Dominion section read up to 1920, that 
is, it said “shall mark his ballot, making a cross with a black 
lead pencil within the white space &c.” Therefore Clute, J. 
said, as just quoted, that the statute does not say that he shall 
make the cross with a black lead pencil. However that may 
be, it is to be observed that our statute says “shall .... 
there mark his ballot bg making a cross with a black lead pen
cil &c.” If those words as they now stand after the insertion 
of the word “by” are not imperative then all I can say is that 
I do not know what imperative means and I do not understand 
the English language. I do not propose to indulge in hair 
splitting and cheese paring nor to fly in the face of a positive 
enactment of Parliament and to repeal it by my wiser judicial

Alia.
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interpretation. The English cases such as Wigtown (1874), 2 
O’M. & II. 215 and Berwick on Tweed (1880), 3 O’M. & II. 178, 
were based upon statutes containing far milder and more am
biguous language. I do not propose to take the time to shew 
the distinctions because I have not the time to take. In the 
Moose Jaw case (1921), 62 D.L.R. 286, 14 S.L.R. 430, th 
statute was not the same. It specifically referred to “ dilu
tions ” in the forms instead of enacting the provision in tin- 
statute itself.

It was further contended that on account of the provisions 
of sec. 66 (2) a ballot marked with ink can not be rejected. 
That section reads thus:—“(2) In counting the ballots tin- 
deputy returning officer shall rqject all ballot papers (a) 
which have not been supplied by him, or (b) by which vote» 
have been given for more candidates than are to be elected, or 
(c) upon which there is any writing or mark by which th- 
voter could be identified other than the numbering by the de
puty returning officer in the cases hereinbefore referred to but 
no ballot paper shall be rejected on account of any writing 
number or mark placed thereon by any deputy returning of
ficer. * *

Now it is argued that because there is in that section nothing 
saying that the deputy returning officer shall reject a ballot 
marked in ink, therefore he is obliged to accept it. But I can
not accede to this argument. It is to my mind perfectly ob
vious that in enacting that section Parliament had in mind 
ballots which bore a proper mark for a candidate and yet were 
open to these specified objections. It means (1) that though 
a ballot paper is properly marked for a candidate it shall be 
rejected if the deputy returning officer has not supplied to 
any voter the particular ballot paper in question ; (2) that 
although the ballot paper is properly marked for a candidate 
yet if it is also properly marked for another candidate when 
there is only one to be elected or for two additional candidates 
when there are only two to be elected the officer shall reject it ; 
and (3) if, although properly marked for a candidate it bears 
any writing or mark by which the voter could be identified 
it shall be rejected.

Throughout the whole section a proper marking for a can
didate is obviously presumed. If it were otherwise then no 
matter what the form of mark might be as long as the ballot 
did not violate one of these three provisions above quoted, it 
would have to be counted. Ballots marked with a circle or a 
parallelogram or any numeral or form of mark whatever would
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have to be counted by the deputy returning officer. The obliga
tion to make a cross of some kind would disappear. Yet this is 
clearly contrary to the decisions.

The decided cases no doubt lay great stress upon the inten
tion of the voter as being the governing principle. Within 
certain limits I think that is correct although I rather suspect 
that some of that stress is borrowed from principles relating to 
the interpretation of contracts where the minds of two par
ties must meet. Moreover we have here also to do with a statute 
and above all question of the intention of the voter there lies 
the question of the intention of Parliament. For the Court that 
is the paramount consideration. From 1874 onward we see 
an increasing particularity in the enactments as to the manner 
of voting as well as an increasing stringency in the words used. 
Parliament now has said that the voter “shall mark his ballot 
paper by making a cross with a black lead pencil,” the deputy 
returning officer doing his statutory duty has presumably told 
the voter to go into a compartment and there mark his ballot 
by making a cross with a black lead pencil. The black lead 
pencil is there provided. In the face of this the voter uses 
a blue pencil or a yellow pencil or a fountain pen which he 
has brought with him. He has failed to mark his ballot in 
the manner prescribed and explained to him and either delib
erately or through carelessness has disregarded the law and 
the directions given. In those circumstances I do not see why 
his ballot paper should be counted as being validly marked.

It was contended that if the provisions as to the method of 
marking is to be treated as mandatory then the remainder of 
the section must also be so treated. But I do not think this 
follows. The remainder of the section deals with matters that 
the deputy returning officer can, and must indeed, examine 
and correct before receiving the vote, with the method of fold 
ing the ballot paper so as to conceal the cross, but to shew the 
stamp and the initials of the official, and also with the official’s 
duty in regard to the removal of the counterfoil. But the pro
vision in question deals with the essential act of voting, which 
is done in secret and whose nature is not to be revealed. The 
decision in Jenkins v. Breckin, 7 Can. 8.C.R. 247 referred to the 
acts of the government officials. Their errors in that case were 
held not to invalidate the votes as the voters were not respon
sible. In the present instance the voters, and no one else, arc 
themselves responsible for the errors committed.

What I have said will also apply fully to ballot papers mark
ed with colored pencils.

Alta.

8.C.
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Next there ore a number of ballot papers marked with what 

is apparently intended to be the figure 1. I think these were 
properly rejected by the district Judge.

Evidence was adduced at the trial to describe the method of 
voting at municipal elections in vogue in the city of Calgary, 
the purpose of which was to shew that by that system a voter 
at municipal elections must indicate a first, second, third and 
fourth choice for alderman by making the figures 1, 2, 3, and 
4 after the names of the candidates of his first, second &c. 
choice. And it was argued that obviously a number of voters 
had been thus led into error and had assumed that the same 
system existed in elections to the Dominion Parliament. 1 
think this evidence was all irrelevant and inadmissible. II 
applied in any ease only to a part of the electoral district. To 
give any effect to it we should have to hold that a ballot paper 
marked one way in Hamilton or Ottawa would be bad but that 
a ballot paper marked the same way in Calgary would be good, 
and even that a vote good at one polling station would be bad 
at another polling station in the same constituency. It is im
possible to give a decision which would have such a result.

I have held the making of a cross to be obligatory and upon 
this principle these ballot papers which I am now discussing 
were properly rejected by the district Judge. But I may per
haps add without impertinence that it does not say much for 
the intelligence of a voter who does not know the difference, or 
even that there may be a difference, between a Dominion and 
a municipal election. Possibly these people thought they were 
voting on the mayoralty election which I believe occurred about 
the same time in Calgary.

For the foregoing reasons I think that the district Judge 
was right in rejecting the ballots which have been marked as 
Exhibits 3, 4, 5, 6, 7, 8, 9, 10, 11, 21, 22, 23, 24, 25, 30, 49, 50 
and 104 being all marked in ink for the petitioner, and also 
in rejecting the ballots which have been marked as Exs. 63, 
67, 86, 91, 93, being all marked in ink for the respondent.

Also the district Judge was right in rejecting the ballots 
marked as Exs. 12 (marked with a green pencil) 13 (marked 
with a blue pencil) 14 (marked with a so called indelible pen
cil colored purple) 28 (marked writh red pencil) 29 (marked 
with a blue pencil) which ballots were all marked for the peti
tioner; and also right in rejecting the ballots marked as Exs. 
64 (marked with a blue pencil) 66 (marked with a green pen
cil) 76 (marked with a brown pencil) and 87 (marked with
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purple indelible pencil) which ballots were all marked for the 
respondent.

Also the district Judge was right in rejecting the ballot 
papers which were marked as Exs. 15, 16, 17, 18, 26, 27. 31, 
45, 46, 48, 94, 95, 96, 97, 98, 99, 100. 101, 108 and 109 all of 
which were marked with the figure 1 for the petitioner, (for 
I reserve 77 for special consideration), also in rejecting the 
ballots marked as Exs. 51, 61, 52, 68, 71, 82, 81, 83, 84, all of 
which were marked with the figure 1 for the respondent al
though in two cases other figures were added.

This covers 61 of the ballot papers in dispute.
I have now to deal with a number of ballots as to which the 

reasons I have given may not fully apply.
The ballots marked as Exs. 70, 79, 88, 89 and 90 were marked 

on the back instead of the front where the candidates’ names 
were printed. The first was apparently intended for Bennett 
and the other four for Shaw as the cross was made directly 
opposite, though on the reverse side, to the place where those 
candidates’ names were printed. The district Judge disallowed 
all of these and I think properly so. There is no doubt that 
when the Act says “within the white space containing the 
name of the candidate” the reference is to the front of the 
ballot. It appears that Ex. 70 marked for Bennett has the 
word “allowed” written on the back and the initials of the 
district Judge in his handwriting but it was admitted by the 
respondent that this was an error and that the ballot had not 
in fact been counted for the petitioner.

Exhibit 32 has only a horizontal line thus — opposite the 
name of the petitioner. I think it was properly rejected as 
not being marked with a cross.

Exhibit 33 is properly marked on its face for the petitioner 
but on the back in addition to the initials of the deputy re
turning officer it bears the initials A V B in lead pencil, in 
the absence of evidence that this was done by any official I 
think I must assume that it was done by the voter. In my 
opinion it violates the rule as to identification and it was pro
perly rejected. The same result follows with respect to Ex. 
80 which was marked for Shaw but had on its back the addi
tional initials M E It and also with respect to Ex. 106 which 
was marked for .Bennett but had on its face the additional in
itials E G A. These were properly rejected.

Exhibit 31 has a cross properly made for Shaw but beneath 
the name of each of the other two candidates there are two 
strokes in lead pencil evidently made in a hurry. Exhibit 35 
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is properly marked for Shaw but there are several dashes in 
lead pencil, evidently hurriedly made, through the name of 
each of the other candidates. Exhibits 36 and 37 are the same 
as Ex. 35 except that there is just one dash with the lead 
pencil through the other two names. Exhibit 38 is the same, 
except the marks through the other names are wider. Exhibit 
3!) is the same practically as Ex. 35. Exhibit 52 is somewhat 
the same being properly marked for Bennett but in addition 
to horizontal strokes through the other two names there is, ae 
ross each, a nearly vertical stroke so that the two names hav 
a sort of cross over them. Possibly a strict construction would 
make this ballot one which has a cross for all three candidates. 
But I do not so interpret the act of the voter.

These Exhibits 34, 35, 36, 37, 38, 39 and 52 were all allowed 
by the district Judge. The only ground upon which they could 
be disallowed except 52 would be that these additional marks 
might be said to be marks by which the voter could be identi 
fied. I think it is exceedingly difficult to apply section 66 (2' 
(c) of the Act. It is obvious that you do not need to have the 
testimony of a witness as to the existence of an agreement by 
the voter to mark his ballot in a particular way because tli 
deputy returning officer, who has no power to take evidence, 
is bound to apply the section and the same rule must be ohserv 
etl in this Court as would be proper for him to apply, although 
of course we might hear such evidence on wider grounds upon 
a petition if it were adduced.

In my opinion the deputy returning officer must simply do 
his best, take a reasonable view of the ballot and try and de
cide whether the voter has apparently been merely acting in 
haste, nervousness, ignorance or carelessness in making the 
marking in question without any intention of making an idea 
tifying mark. If he so decides I think he should count tli 
vote. If on the other hand he is able to conclude that a secret 
sign has purposely been made he ought to reject it. This de
cision will I admit be often a very difficult one to make. For 
that very reason I think he ought to be very slow to discover 
an improper purpose, particularly when the possibility of ac
tual evidence being taken is open upon petition under the 
Controverted Election Act. My impression on looking at these 
ballots is that the voters were simply emphasising their vote 
by striking out the names of the candidates they rejected and 
were not intending to make any identifying mark. Evidently 
the deputy returning officer and the district Judge both took
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the same view. Their decision I think should therefore not 
be interfered with.

Certainly if these ballots are to be rejected for the reason 
suggested then all the ballots marked in ink and in colored 
pencils should also be rejected on the same ground—a ground 
which I Mould hesitate to adopt in the case of those ballots. 
But to this subject T will return.

Exhibit 40 was obviously mutilated by the deputy returning 
officer when he tore off the counterfoil by tearing off more of 
the paper than he should. The last two letters of the Christian 
names of the candidates and their middle and surnames are all 
remaining and the ballot is properly marked with a cross for 
Shaw. Tt bears the returning officer’s stamp but the initials 
of the deputy returning officer were evidently removed in the 
mutilation, i think the district Judge did right in counting 
this ballot. The mistake was that of the official, not of the 
voter. Jenkins v. Brccken, supra.

Exhibit 41 is marked with a cross for Shaw but after the 
cross there is a short straight line or dash. This Mas allowed 
by the district Judge. T can see no difference in principle be
tween this case and the case of a ballot allowed by the Supreme 
Court of Canada in Jenkins v. Breckin, 7 Can. S.C.R. 247, at 
p. 253 M-hich had been properly marked for one candidate and 
had a nearly vertical mark after the name of another can
didate.

Exhibit 42 is marked for Shaw with a cross but in making 
the cross the voter, evidently in haste or carelessness, made the 
second stroke tM-ice M’ithout removing his pencil. I see no 
suggestion of an attempt to make a mark Mhich Mould serve 
to identify. The vote was properly alloMed.

Exhibits 43 and 44 Mere both properly marked by the voter 
for Bennett but they do not bear on the back the stamp of the 
returning officer Mr. Crandall. Tt Mas admitted hoMever that 
they bore the initials of the deputy. There is no suggestion 
that those initials Mere placed there after the voters had hand
ed the ballots to the deputy. The inference therefore is that 
they Mere proper ballot papers issued to the voters. The votes 
were I think properly allowed.

Exhibit 47 Mas marked with a straight horizontal line for 
Bennett and was properly rejected as not having a cross.

Exhibit 53 hears a cross in pencil for Bennett but the voter 
joined the ends of the two strokes with two horizontal lines 
so that the figure takes the form of an hour-glass. This seems 
a little deliberate but on the whole my impression is that no
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conscious attempt to leave a means of identification is appar
ent. I would not disturb the action of the district Judge in 
counting the vote. It is obvious that the voter never tried or 
intended to make a cross. Perhaps the decision in Hawkins v. 
Smith (1884), 8 Can. S.C.R. 676, is in favor of the ballot, but 
if so this Exhibit 102 must also be counted and the result 
would be the same.

Exhibit 54 bears merely a “tick” with a lead pencil for 
Shaw. It cannot in any view be treated as a cross and was 
therefore properly disallowed.

Exhibit 55 bears a proper cross for Bennett but a horizon
tal stroke opposite the name of each of the other candidates. 
These were evidently hastily made as the marks are not heavy 
and at the outer end they become gradually fainter. Here 
too it is obvious that we have merely an indication of rejection 
of the other two candidates carelessly made. The vote was 
properly allowed.

Exhibit 56 is the same as 55 except that the stroke is op
posite Ryan’s name only. Properly allowed for Bennett.

Exhibit 57 bears a proper cross for Bennett but also three 
distinct strokes under his name. This, tor, is obviously mere 
emphasis and nothing more. The vote was properly allowed.

Exhibit 58. This ballot has a cross properly made not after 
but before the name of Bennett and after the name there is 
the figure 1. The statute does not say where wdthin the white 
space the cross must be made. It may therefore be made any
where within that space. This therefore brings the case into 
the same category as a number of others above decided upon. 
I see no indication of any attempt to leave a means of iden
tification. Obviously this voter wavered between the cross and 
the figure one required in the municipal elections. The vot- 
was I think properly allowed.

Exhibit 59. Here the voter obviously first either intentional
ly or by mistake made a cross for Shaw then changed Ms 
mind or corrected his error, ran his pencil repeatedly over the 
cross in an attempt to delete it and then made a cross for 
Bennett. This is obviously wrhat happened and there is nothing 
to suggest to me any attempt at identification. The vote was 
in my opinion properly allowed. But I think it is perhaps tlv- 
nearest to the line of disallowance of any that have so far been 
allowed. Moreover since the cross after Shaw’s name is still 
absolutely plain the ballot would appear to violate sec. 66 (2) 
(b) as to voting for two candidates. But the intention is. 
I think, fairly apparent.
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Exhibit 65. I take next because it presents some aspects cor
responding to those existing in the case of Ex. 59. Here there 
is a faint cross opposite Ryan’s name which clearly appears to 
me to have been rubbed in an attempt to erase it and also a 
heavy well defined cross for Shaw. The original cross on Ex. 
59 is just as apparent as that on Ex. 65. Each ballot has 
plainly a cross opposite the names of the two candidates but in 
59 the deletion is obvious and done with a pencil while in 65 
it is not perhaps so obvious but to my mind seems clearly to 
have been done by means of rubbing with the finger. In my 
opinion if 59 stands so should 65. If one is disallowed they 
should both be disallowed. In either case this would make a 
gain of one vote for Shaw. I allow it for Shaw.

Exhibit 60. This bears a well defined cross for Bennett and 
also a fainter cross whose strokes are close and parallel to 
the strokes of the first cross. Apparently the voter either made 
the faint cross first and decided to go over it again to make 
it clearer and did not succeed in superimposing his second 
markings upon the first or else all was made at once with a 
jagged pencil whose point would make two parallel strokes. 
The vote was properly allowed for Bennett.

Exhibit 69. This bears merely a very heavy nearly horizon
tal stroke under and, on both sides beyond, the name “Shaw.” 
There is no cross even attempted. The vote was properly dis
allowed.

Exhibit 72. This ballot was apparently wrongly torn in re
moving the counterfoil. A piece is torn off the right hand end 
all across the ballot. Opposite the name of Shaw there are 
left two slight pencil marks which one might presume were 
the left hand ends of the two strokes of a cross, the one upper 
and the other lower. But whether the strokes ever met or 
made a cross we have no means of knowing. The great prob
ability here is that the Deputy has deprived Shaw' of a vote 
but we simply cannot know this. The district Judge rejected 
the ballot and I do not see how he could do anything else.

Exhibit 74. The same thing exactly happened to this ballot 
as happened to Ex. 72, except that there remained after the 
mutilation the complete left hand part of a cross opposite the 
name of Bennett. The district Judge counted the ballot for 
Bennett and I cannot say he was wrong because there seems 
to be at least some faint indication that the lines actually 
crossed before the mutilation, although on a cursory examina
tion one might say that nothing more was left than a heavy tick 
thus > similar to that rejected in the case of Ex. 54 for Shaw.

Alta.
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Here I do not feel disposed to reverse the decision of the district 
Judge although it does seem to me to be very near the line.

Exhibit 75 is marked with a croaa for Bennett but about an 
eighth of an inch to the left of the vertical stroke of the cross 
there is a second vertical stroke so that the figure has the 
appearance of a roughly made capital II. I see here nothing 
to suggest a conscious attempt to leave a mark of identification. 
I think the second vertical stroke was made out of nervousness 
or from forgetfulness of the fact that one had already been 
made. I think the vote was properly allowed.

Exhibit 78 has in poor writing the letters "Kood,” perhaps 
intended for “good,” opposite the name of Shaw. This vote 
was properly disallowed.

Exhibit 85 has a cross over Shaw’s name. It was apparent
ly allowed by the district Judge although there was at first 
some doubt raised as to what he had done. But it was prac
tically admitted that he had counted it and I think he was 
right.

Exhibit 112. Here the voter obviously placed a proper cross 
nearly below the first letter of the first name of Shaw but well 
within the white space and then thought he had made it in the 
wrong place marked it over with his pencil as a deletion and 
then made a proper cross at the end of Shaw's name. I see 
nothing more to be inferred than this and no suggestion of an 
attempt to leave a mark of identification. The vote was rejected 
by the district Judge but should I think be allowed for the same 
reason as I allow Ex. 103 for Bennett.

Exhibit 102. In this case the ballot is mutilated by having 
a piece torn off the upper left hand corner opposite the name 
of Bennett. Unfortunately the voter had here made his mark 
instead of at the usual place at the other end. The strong 
presumption is that there was originally a cross but the tear 
passes down the middle of one stroke leaving only part of i* 
discernible, although throughout its length, and so leaving dis
cernible the lower half only of the other stroke. This ballot 
the district Judge disallowed. Apparently the reason was that 
there was nothing to indicate that the half stroke left ever- 
passed across the longer stroke so as to make a cross. The case 
is hardly to be distinguished from Ex. 74 which was allowed. 
But inasmuch as there is not the faintest thing to indicate that 
the strokes ever crossed even to the slightest degree I do not 
feel disposed to change the decision. The case docs not come 
within the decision made by the Supreme Court of Canada 
in the case of the ballot shewn on p. 252 of the report in Jew-
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kins v. Brccken, supra, because there one of the strokes is shewn 
to have passed, though only slightly, beyond the other.

Exhibit 103. Here there are two strongly made crosses one 
just below the name “Bennett” but well within the white 
space and the other opposite the end of that name. The dis
trict Judge rejected this ballot. 1 am bound to say that the 
line of distinction between this ballot and Ex. 92 referred to 
above is rather fine. There too the voter had made two crosses 
but he deleted one with his pencil. Here there is no attempt 
at deletion. 1 cannot, however, infer an attempt to make a 
mark of identification. I think it is fairly obvious that the 
voter thought he had made one cross in the wrong place and 
so made another. I would reverse the decision and allow the 
vote for Bennett.

Exhibit 105. Here the voter wrote the words “for Mr. 
Bentt” opposite Bennett’s name and made a dash opposite the 
name of the other two candidates. The district Judge disal
lowed this ballot and I think properly so. There is no cross 
made at all and this is essential.

Exhibit 107. Here the voter erased in heavy black pencil 
marks the names of Ryan and Shaw but made no other mark. 
The ballot was properly disallowed.

Exhibit 110. Here there is a proper cross to the left of 
Shaw’s name, but a nearly upright stroke between but below the 
names Tweed and Shaw. I think here too the voter obviously 
changed his mind as to where he should make his cross after 
making half of one in what he decided was the wrong place. 
1 can see nothing more probable than this and no apparent 
effort to leave a mark of identification. I think the ballot was 
properly allowed.

Exhibit 114. This ballot was allowed for Bennett but I 
think it should have been rejected. There is a faint long single 
mark slanting upward from left to right. No doubt this mark 
was more discernible before the deputy as the ballot lias, of 
course, been much handled. But I cannot see the slightest in
dication of a cross stroke. The deputy returning officer was 
sworn. He said this ballot was the subject of much discus
sion at the first counting. He said that at that time he thought 
he saw another faint mark across as if the pencil had been 
broken. But he said that in attempting to point this out to 
the scrutineer he used his own lead pencil and inadvertently 
made a slight mark himself and then erased it. He said that 
if there is now to be seen a lead pencil mark across it, ii 
would be one made by his pencil. In these circumstances I

Alta.
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think it is impossible to count the ballot. Even if we saw a 
faint sign of a cross mark, which I do not, it will upon the 
evidence certainly be that made by the deputy inadvertently. 
It was counted by the deputy but I think should bo rejected.

Recurring now finally to the ballot paper marked Ex. 77. 
This was one of the ballots treated as having been marked with 
the figure 1 only. Dut on examination it will appear that the 
voter made a line horizontally across the bottom of the upright 
stroke but so that the lower portion of the upright stroke ex
tended very perceptibly below the horizontal line. This may 
reasonably be held to constitute a cross as on p. 252 of Jenkins 
v. Brecken, and I allow the vote for Bennett.

In the result therefore I have changed the decision of the 
district Judge in only 5 cases and these very doubtful ones. 1 
give Ex. 103 to Bennett but take Ex. 114 away from him. I 
give Ex. 77 to Bennett and Exs. 65 and 92 to Shaw. In the 
result there is a change of one in Shaw’s favor, making his 
majority 17.

But it is desirable to sum up generally the true situation. 
Bennett had 18 ballots marked in ink and 5 ballots marked 
in colored pencils. That makes 23 in all not marked in lead 
pencil. Shaw had 5 ballots marked in ink and 4 ballots marked 
in colored pencil which makes 9 in all not marked with a lead 
pencil. All these I think must stand or fall together. I can 
see no difference in principle between ink and a colored pencil. 
Therefore if we allowed them all Bennett would make a gain 
of 14 and thus still be in a minority of 3.

To overcome this minority the petitioner would have either 
to secure the ballots marked with the figure 1 to be counted, 
by which means he would gain 11 votes because he has 20 so 
marked and rejected (for 1 accepted Ex. 77) and Shaw has 
9 so marked ; or, if this fails, he must make gains from among 
the other scattered ballots on the ground that they have marks 
on them by which the voter could be identified or for other 
reasons.

Ballots marked with merely a stroke or a figure 1 without 
any approach to a cross have never so far as I can discover 
been counted. There are 106 ballots disputed. Deducting those 
with ink, colored pencil, and the figure 1 there are left 45 bal
lots. Of these 14 have already been allowed to the petitioner 
Bennett and 13 have been allowed for the respondent Shaw. 
Of the 18 remaining 9 were marked for Bennett but rejected. 
2 because they hr] a mere horizontal line, 1 because it was 
marked on the back, 1 because it was mutilated so the cross
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could not be seen, 1 because the name was written on it, and 
no cross at all, 1 because only the names of the other 2 candi
dates were deleted and nothing at all was marked in the space 
containing the petitioner’s name, 1 because there was a faint, 
single stroke and nothing more, and 2 because they bore the 
voter’s initials. The remaining 9 were marked for Shaw and 
rejected, 1 because it had a mere tick and not a cross, 1 because 
it had merely a horizontal line, 1 because what had possibly 
but not surely been a cross had been torn off by the deputy, 1 
because it was marked “Kood” for Shaw only with no cross,
4 because the cross was on the back and 1 because the voter 
has placed his initials upon it.

Of the 13 above mentioned allowed for Shaw 1, Ex. 92, if 
disallowed must carry with it also Ex. 103 allowed for Bennett ;
5 being Exs. 40, 41 and 42 and 85 and 110 are beyond question 
good; 7, being Exs. 34 to 39 inclusive could only be rejected 
because of the deleting strokes through or below the other 
names and one Ex. 65 is perhaps rather doubtful. I do not 
see how any of the Exs. 92, 40, 41, 42, 85, 110, 34, 35, 36, 37, 
38 and 39 could be disallowed on the ground that they bear 
marks by which the voter could be identified unless all those 
marked in ink or colored pencil were disallowed for the same 
reason. I can see no more reason for thinking that a dash 
through other names or an additional stroke of some kind would 
be any more a means of identification of the voter than the fact 
that the actual cross by which the voter indicated his choice 
is made with a colored pencil or with pen and ink. The number 
of persons who happened to have made the additional marks 
or used the colored pencil or the pen is considerable in both 
cases and can I think have no bearing on the matter. Nor do 
I think that the words “writing or mark” as contained in 
sec. 66 (2) (c) should be interpreted as meaning an addition
al writing or mark beyond the voter’s cross. They cover the 
actual cross itself if made with a peculiar material because, 
that, for example a red cross, could be made a means of iden
tification just as easily as an additional mark.

The decision I have arrived at therefore really turns upon 
the rejection of the ballots marked only with the figure 1, and, 
as I have said, I think such ballots have never before been 
counted and no conditions merely local to Calgary can have 
any effect upon the matter.

I think therefore the petitioner fails and that his petition 
should be dismissed. The parties have agreed that there be 
no costs awarded.

Alta. 
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I have, overlooked referring to the cases of Beatrice Baird. 
The voter testified that she voted twice, and both times for 
Shaw, but at different polling divisions. The second polling 
division at which she voted was not identified. The proclama
tion shews no polling place called Killarney School. For all 
we know her second vote may be disallowed already or it may 
have been a spoiled ballot. I do not think we have a right to 
assume that both of her votes were properly marked and count
ed and therefore deduct one vote from Shaw’s total. We can
not deal with such a case unless we have the ballots before us. 
Possibly if the result was almost even and her votes may have 
decided the election the Court could on proper pleading in the 
petition avoid the election. But that is not the situation ami 
as the matter stands there can be no change in the result even 
if one vote is taken off Shaw’s total.

TICKER v. TUCKER.
Alberta Supreme Court, Scott, J. March dl, 1921.

IIvsband and Wipe (§IIE—80)—Transactions between— 
tiale of land—Consideration—Fraudulent conveyance—Credi
tors—Counterclaim—Lien for purchase money.] Action for 
purchase price of land, or cancellation of deed.

O. R. Porte, for plaintiff ; P. 0. Thomson, for defendant.
Scony J. The plaintiff, who is the wife of the defendant, 

charges that she is the registered owner of the lands mentioned 
in the statement of claim, that in 1918 she transferred them to 
the defendant for the consideration of $1,600 then agreed upon 
and that he has not paid any portion of the purchase-money. 
She claims payment thereof with interest, and in the alternative 
an order cancelling the transaction and the delivery up of the 
transfer.

The defendant denies that there was any consideration for 
the transfer and alleges that the lands were formerly his prop
erty and that in 1916, being in financial difficulties and being 
afraid that they might be seized by the creditors, he transferred 
them to the plaintiff without consideration and on the under
standing that, when so required by him, she would re-transfer 
them to him. By way of counterclaim he alleges that on No
vember 3, 1916, he transferred the lands to her for the con
sideration of $1,600, no part of which has yet been paid by her. 
He claims payment thereof with interest.

In her evidence the plaintiff states that at the time of their 
marriage she advanced the defendant a sum of about $250 
which he promised to repay her out of his share of the estate of
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his deceased father; that he suggested that she should invest 
the money in live stock and that he bought for her in 1913 
three heifers and a cow which had increased to eleven head at 
the time of the transfer to her and that the transfer was made 
to her in consideration of that stock.

The defendant states that the amount he received from the 
plaintiff did not exceed $100, that with it he bought for her three 
yearling calves for which he paitf $75 or $80, that he has no 
recollection of having bought a cow for her; that one of the 
calves died when calving; that her stock could not have in
creased to eleven head at the time of the transfer to her; that 
the transfer to her was made without consideration; that he was 
having some trouble over some land he had bought from 
the C.P.R. Co. and the transfer was made for the purpose of 
protecting the lands in question from that company. He admits 
that the money he received from the sale of her stock went into 
the property and that she is entitled to something for her stock.

One White, who prepared the transfer to the plaintiff, states 
that he believes that both the parties were present when instruc
tions were given to him for the preparation of the transfer to 
the plaintiff and that, in conversations with both the parties, 
he gathered from them that it was on account of some former 
land deal and the obligation they had incurred respecting it 
and that its object was that, in case of any difficulty over it, the 
lands transferred would not be tied up.

In my view it is immaterial whether the defendant trans
ferred the lands to the plaintiff in exchange for her live stock, 
or with intent to defeat or delay his creditors. In either case 
she became the absolute owner with the right to dispose of it 
as she should see fit and she was not bound by any promise or 
undertaking she may have given to transfer it back to him upon 
his request.

The plaintiff states that the transfer by her was in pursuance 
of a sale to the defendant for $1,600. The defendant states 
that it was without consideration and was made in fulfilment 
of her promise, which he claims she gave him, to transfer it back 
to him upon his request. If it had been made in fulfilment 
of such a promise it is reasonable to assume that the considera
tion expressed in it would have been merely a nominal one. 
The fact that the expressed consideration was $1,600 bears out 
her contention that it was made pursuant to a sale for that 
amount and, as he accepted it, he must he held to have accepted 
it upon the terms stated in it.

The plaintiff states that she sold the lands to the defendant 
for $1,600. That implies that she was to give him a clear title

Alta.

S.C.



Dominion Law Reports. [67 D.L.R.64
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gc thereon, the amount thereof must be deducted from the pur

chase-money.
The plaintiff will take judgment for the purchase-money and 

interest* less the amount of any such incumbrances. If the 
parties cannot agree upon the amount there will be a reference 
to the clerk to ascertain it.

1 dismiss defendant ’s counterclaim with costs.
1 hold that the plaintiff is entitled to a lien upon the lands for 

the unpaid purchase-money, with interest and costs.
Judgment for plaintiff.

WARREN AM) MavDOXALl) v. GALLAGHER.
Albert Supreme Court, Simmons, J. May H, 1921.

Partnership (§1—1)— Oral agreement to form—Purpose 
—Coal mining lease—Statute of Frauds—Resulting trust.] — 
Action for declaration of partnership and specific performance.

A. H. Clarke, K.C., for plaintiff's.
W. 11. Patterson, for defendant.
Simeons, J. The defendant is the owner of a lease for coal 

berth, No. 193 S.F., covering certain lands in sect. 11, Tp. 29. 
R. 23, west of the 4th meridian.

The plaintiffs allege that on or about April 24, 1920, the 
plaintiffs and the defendant agreed to become partners for the 
purpose of exploiting the said coal mining property. The 
plaintiffs allege that the plaintiff Warren was to apply for coal 
lease on legal subdivisions 11 and 12 in said sect. 11 and that 
the same should accrue for the benefit of the partnership. The 
plaintiffs allege that the plaintiff Warren was to attend to the 
financing of the partnership, procuring parties with capital to 
finance the same, and the plaintiff Warren was to assist in the 
management of the business and the promotion thereof, and 
that the plaintiff MacDonald was to do the legal work for the 
partnership.

The plaintiffs allege that at a subsequent date, namely about 
May 1st, the partners agreed to convert the said partnership 
into a limited company, which latter agreement was reduced to 
writing and executed by the parties to this action. The plain
tiffs also allege that under the said alleged agreement to convert 
the partnership into a limited company, it was understood and 
agreed that the defendant Gallagher and the plaintiff Warren 
should transfer their rights to the aforesaid property to the 
said contemplated company for 60% of the capital of the said 
company. The plaintiffs further allege that it was understood
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and agreed that the defendant and the plaintiffs should share 
equally 60$ of the capital of the said proposed company.

The plaintiffs allege further that they visited the said pro
perly, which is located near the town of '.'arbon, in the interests 
of the said partnership.

The plaintiffs further allege that on June 4, 1920, the defend
ant repudiated the said agreement.

The plaintiffs ask for a declaration that there was a partner
ship agreement entered into by the parties to the action, as 
alleged in the statement of claim, and for specific performance 
of the defendant’s agreement and also for reformation, if nec
essary, of the written agreement and in the alternative, damages.

The plaintiffs Warren and MacDonald gave evidence to the fact 
that there was an oral agreement to form a partnership for the 
development and operation of the lease owned by the defend
ant and that in pursuance to the same the plaintiff Warren ob
tained a lease for said legal subdivisions 11 and 12 in sect. 11.

The defendant denies in substance the evidence of the plain
tiffs. I am not able to accept the defendant’s denial and I con
clude that the evidence of the plaintiffs Warren and MacDonald 
substantially discloses what did take place. The defendant, 
however, pleads the Statute of Frauds, as a bar to the plaintiff’s 
action.

Caddick v. Skidmore, (1857), 2 De G. & ,1. 52, 44 E.R. 907, 
is a direct authority to the effect that such an agreement is not 
an enforceable one unless supported by a writing sufficient to 
satisfy the Statute of Frauds. Dale v. Hamilton, (1847), 2 l*h. 
266, 41 E.R. 945, and Forster v. Hale (1798), 3 Yes. 695, 30 
E.R. 1226, are authorities, however, for the opposite view and 
support a resulting trust for the partnership of lands that may 
be necessary for the business of a partnership evidenced by a 
parol agreement. Prendergast, J. accepted this view in Maclds- 
sock v. Broun (1913), 10 D.L.R. 472, 23 Man. L.R. 348.

Lindley’s Law of Partnership, 8th ed., p. 100, discusses the 
two views and suggests that it is difficult to reconcile them and 
prefers the principle of Caddick v. Skidmore.

The plaintiffs did not ask for specific performance of the 
agreement in writing (if Gallagher and Warren to sell their 
rights in the aforesaid property to a certain contemplated com
pany for 60$ of the capital of the said contemplated company 
but the plaintiffs cite the said written memorandum, however, 
for the purpose of establishing the parol partnership agreement.

The whole issue narrows down to the sole question of whether 
or not a parol agreement to form a partnership in a leasehold

Alta.
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of a mine is enforceable against the owner of the leasehold, who 
is one of the proposed partners. Caddick v. Skidmore seems to 
he a very direct authority upon this point and while it is diffi
cult to reconcile Dale v. Hamilton and Forster v. Hale with it. 
these are later decisions upon the same question, and supports 
the claim of the plaintiff for a declaration that a partnership 
agreement was made for the purpose of exploiting the leasehold 
in question and that said leasehold become partnership prop 
erty held in trust by defendant for the purpose of the partner- 
ship;

Judgment accordingly and costs to the plaintiff.

I'ORTKK v. MAKIOTT.

Alberta Supreme Court, Simmons, J. June 30, 1921.

Vendor and purchaser (§IE—25)— Misrepresentation— Lane 
according to plan of survey—Mistake—Rescission—Return of 
purchase money.]— Action for specific performance of an agree 
ment between the plaintiff and defendant for sale to the plain
tiff of Lot 6 in Block 5, Strathspey sub-division of South 
Edmonton, or in the alternative rescission and damages.

//. C. Macdonald, K.C., for plaintiff,
C. II. Grant for defendant.
Simmons, J.The plaintiff alleges that McDonnell, defend 

ant’s agent, who made the bargain represented that there was 
a lane at the rear of said premises according to a plan of sur
vey. This allegation McDonnell denies. The agreement was 
made in September 1912.

Counsel for both parties admit that the evidence of the op
posite party is honest, Jrat probably mistaken.

I am of opinion that there was a mutual mistake in regard i" 
the existence of a lane at the rear of said property. Plaintiff 
refuses to accept title unless such a lane is in existence. Defend
ant is not able to provide a title with lane at the rear. This 
would appear to furnish good ground for a declaration that 
the defendant should return to the plaintiff the moneys paid on 
account of the purchase-price as the parties were not ad idem, 
and no contract was made between them.

As the mistake was mutual I think there should be no costs to 
either party.

Judgment accordingly.
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FRAHKR v. Cl MMIM.S AM) I.BOPOLI).
Saskatchewan King's Bench, Bigelow, J. April 25, t92l.

Bills and Notes (§TITB—75) —Liability of signer—Indorser 
— Princijmt and surety—Discharge of surety—Extension of 
tints—Counterclaim—Provisions in farm tense—Extra work— 
Assignment of debt—Validity.]— Action on a promissory note.

.1/. Hanbidge, for plaintiff.
W. M. Aseltine, for defendants.
Bigelow, J.:—Plaintiff, the owner of certain land, leased it to 

the defendant Cummings and one McQuaig for 3 years from 
April 1, 1017. The lessor furnished certain feed and seed ; the 
lessees agreeing to leave the same quantities at the end of the 
term. This they were not able to do on aeeount of poor crops 
and on October 25, 1015, the three parties met and agreed that 
Cummings and McQuaig owed plaintiff $1,280 for feed and seed. 
For Gumming’s half the plaintiff took a note for $640, and the 
plaintiff wanting security, Cummings got Leopold to sign a note 
which reads as follows:—
“$640. Due Oct. 25-1020.

Oct. 25-1010.
Twelve months after date we promise to pay to John K. 

Fraser or order at Stranraer, Saskatchewan, six hundred and 
forty dollars with interest at the rate of 8% per annum until 
due and 10% per annum after till paid value received.

(Sgd.) A. Leopold.
(Sgd.) V. Cummings.”

This is the note sued on. Defendant T * contends that 
he is an endorser, and that as the note was not presented for 
payment, and no notice of dishonour given, he is not liable. 
It is quite true that he was asked to sign the note as “a back
er,” but, in my opinion, he signed as a maker and not as an 
endorser.

Leopold also contends that as he was a surety he was dis
charged by the plaintiff extending the time for payment to 
Cummings. There is no doubt that Leopold was a surety for 
Cummings. After the due date of the note, the plaintiff saw 
Cummings about payment, and Cummings told him he expect
ed some money about November 15, 1920, and promised to pay 
$200 of the principal and interest by November 15. There was 
no binding agreement however to extend the time to bring the 
case within the law cited in 15 Hals. para. 1036, p. 552:—

“A binding agreement between the creditor and the princi
pal debtor to give time to the latter, as distinguished from 
mere passive inactivity on the part of the former (not resulting
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from any contract with the principal debtor), will discharge 
the surety from liability, if made without his consent, whether 
he be prejudiced thereby or not.”

Further, our King’s Bench Act, R.S.S. 1920, eh. 39, sec. 26 
(19) provides:—

“Giving time to a principal debtor, or dealing with or alter
ing the security held by the principal creditor, shall not of 
itself discharge a surety or guarantor; in such cases a surety 
or guarantor shall be entitled to set up such giving of time 
or dealing with or alteration of the security as a defence, but 
the same shall be allowed in so far only as it shall be shewn 
that the surety has thereby been prejudiced.”

There is no evidence here that the surety has been in any 
way prejudiced so that even if there had been a binding agree
ment to give time that defence would not avail here.

Plaintiff is therefore entitled to recover on the note against 
both defendants.

The defendant Cummings sets up a counterclaim. T find 
that the work described in items 1, 2, 3 and 4 of the countc 
claim amounting to $681.50 was done by McQuaig and Cum
mings for the plaintiff and at his request in the last year of 
the lease. This was extra work not required by the lease and 
was done to put the land in good condition for the plaintiff 
for the following year. Plaintiff got the benefit of it in crops 
the next year, and plaintiff promised to pay for it. McQuai^'s 
evidence about the contents of the letter is corroborated by 
Cummings and also by Leopold who had a conversation with 
the plaintiff about it. I find that the letter did not refer to 
plowing only but referred to any necessary work McQuaig ami 
Cummings deemed advisable to put the land in good condition 
for the following year. Plaintiff soys that all claims were sol 
tied between them on October 25, 1919 when defendant signed 
the note. To my mind, the evidence does not support this. 
At that time Cummings and McQuaig were urging payment 
for this work which plaintiff would not agree to, and the noie 
was signed for the payment of the seed and feed which defend
ant Cummings and McQuaig owed plaintiff. McQuaig, who is 
a relative of the plaintiff, does state that he thought when lie 
and Cummings gave the note that everything was settled, but 
on re-examination he says he meant that he had given up the 
idea of collecting it. The fact that he made out a statement 
of the account for the work on the land and gave it to Cum
mings in the spring of 1920 would seem to indicate otherwise. 
I find that this account was not included in the settlement
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made October 25. Cummings obtained an absolute assignment 
of the debt from McQuaig which plaintiff attacks on the ground 
of fraud because McQuaig thought he was signing a dissolution 
of the partnership. I find that McQuaig read the document 
before he signed it. He is an intelligent man, and he knew 
what he was signing. It is an absolute assignment under seal, 
and the further question occurs to me whether it is any con
cern of the plaintiff how the document was obtained. No auth
orities were cited to me on this point, and I have not gone into 
it.

Items 9 and 10 of the counterclaim were settled between 
plaintiff and McQuaig.

As to the other items of the counterclaim, I am of the opinion 
that Cummings and McQuaig never intended to charge plaintiff 
for them. Plaintiff and his wife did considerable work around 
the farm. Plaintiff and Cummings and McQuaig had settle
ments every fall of their grain. These items were never men
tioned. When the parties got together on October 25 these 
items were never mentioned. Cummings asked for payment for 
the work on the farm—items 1, 2, 3 and 4; he never asked for 
payment for these other items. Cummings says he never in
tended to claim for these items until he got the assignment from 
McQuaig. There was just as much reason for claiming for 
these items as there was for claiming for items 1, 2, 3 and 4 
without McQuaig’s assignment if Cummings thought they were 
justly due. I find there was never any intention of Cummings 
or McQuaig to charge for these items until this action was be
gun. The items are not even mentioned in the assignment from 
McQuaig to Cummings. I disallow these items.

Plaintiff is entitled against both defendants to $701.80 and 
interest at 10% per annum from December 28, 1920 and costs 
of the action. The defendant Cummings is entitled to $681.50 
and interest at 8% per annum from January 26, 1921, and 
costs of the counterclaim. One amount to be off-set against the 
other and judgment to be entered for the difference.

Judgment accordingly.

rex v. McPherson.
Saskatchewan Court of Appeal. Haultain, C.J.S., Lamont, Turgeon 

and McKay, JJ.A. January 16, 1922.
Appeal (§XI—720)— Granting leave—Criminal cate—Debat

able questions of law.]— Motion for leave to appeal from a re
fusal of Mr. Justice Bigelow to state a case for the opinion of 
this Court with regard to certain questions of law arising out 

49—67 d.l.b.
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of the trial of the prisoner on a charge under sub-see. 2 of sec. 
•101 of the Criminal Code (1920 Can., eh. 43, sec. 8).

//. E. Sampson, K.C., for Attorney-General.
Haultain, C.J.S. We have not all the evidence before 

us, but from the material before us I think that the prisoner is 
entitled to have a ease stated on the following grounds:—

The offence is alleged to have been committed on or about 
the 31st July, 1920. The evidence with regard to the actual 
date of the alleged offence is very indefinite, and in view of 
that fact and of the charge of the learned trial Judge on that 
point, the question of the rejection of evidence establishing 
an alibi for the prisoner during a considerable part, at least, 
of the period within which the offence must have been commit
ted (if at all) is sufficiently debatable to entitle the prisoner 
to a stated case on the point. The rejection of evidence to 
negative the previous chastity of the prosecutrix, and the charge 
to the jury on that point, also, in my opinion, raise questions 
which may reasonably be discussed on a stated case. The onus 
of proof of previous chaste character is on the prosecution in 
charges under this section of the (’ode. Cross-examination of 
the prosecutrix as to previous admissions of unchastity, it may 
be argued, is conducted not so much as affecting the credibility 
as for establishing a positive ground for defence. The statutory 
rules with regard to foundation may, therefore, not apply. This 
point is also fairly open to argument.

I am therefore of opinion that leave to appeal should be 
granted, and a case stated for the opinion of the Court of Ap
peal.

La mont, Tubobon, and McKay, JJ.A., concur with Il.ui. 
TAIN, C.J.S.

Leave to appeal granted.

MARLOW v. YAGER AND C.P.R. Co.
Saskatchewan King's Bench, Taylor, J. April 1, 1922.

Garnishment (§1D—30)— Attachment of moneys carnal 
and payable in another Province—Wages—Exemption—Con 
st itntional it y of statute—Attachment of Debts Act—Powers of 
Province.] — Appeal from a refusal of the local Master at Swift 
Current to make an order on the application of a defendant 
made presumably under sec. 7 of the Attachment of Debts Act, 
R.S.S., 1920, ch. 59, to set aside a garnishee summons. Reversed.

P. O. Hodges, for the motion.
P. H. Gordon, contra.
Taylor, J. The plaintiffs carry on business and reside at
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Swift Current in Saskatchewan. The defendant Yager is em
ployed by the railway company at Crow’s Nest in British Col
umbia and resides outside this Province, and the affidavits shew 
that he has resided there continuously since the fall of 1917 and 
is employed as an operator there for the Canadian Pacific Rail
way Co. It is also deposed that Crow’s Nest is not within any 
division of the Canadian Pacific Railway situate in the Province 
of Saskatchewan.

The railway company appeared to the garnishee in an appear
ance in the following ambiguous terms:—“Will you kindly note 
the garnishees were not indebted to the defendant at the date 
of service of the garnishing order. In the event of any wages 
becoming due to the defendant which are attached under the 
said order, such wages will be paid into Court in due course by 
the garnishee.”

It is stated by counsel that the railway company have, since 
the motion was launched, paid into Court $72.

In my opinion, the local Master erred in refusing to set 
aside the garnishee summons.

The Attachment of Debts Act, sec. 3, provides that a garni
shee summons shall be issued upon the plaintiff filing an affi
davit, (a) “shewing the nature and amount of the claim, etc.”; 
and (b) “stating that to the best of the dependent's informa
tion and belief the proposed garnishee is indebted to such de
fendant or judgment debtor, and. if the debt is in respect of 
wages or salary, stating where and in what capacity the judg
ment debtor was or is employed by the said garnishee.” The 
affidavit filed under the said section stated that the occupation 
of the defendant in the employ of the garnishee is (or was) 
that of agent at Crow’s Nest in the Province of British Columbia. 
The garnishee summons was served on the garnishees in Sas
katchewan and not in British Columbia. It, therefore, ap
pears, as it is admitted by counsel, that the purpose of the 
garnishment proceeding is to endeavour to attach moneys earn
ed by the defendant as an employee of the railway company 
in British Columbia, entirely outside the Province of 
Saskatchewan and which moneys would, it follows, be 
payable in British Columbia, and the law relating to the 
payment thereof be the law not cf this Province but of British 
Columbia. Not only is it subject to the law of British Columbia 
but it is exclusively so subject. The sovereign legislative author
ity to legislate in regard to this debt is vested in the Province of 
British Columbia, as it is put in Story, Conflict cf Laws, 8th ed., 
see. 20, quoted in Craies’ Ilardeastle. 5th ed., p. 410:—
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“Every nation possesses an exclusive sovereignty and juris
diction within its own territory....................For it would be
wholly incompatible with the equality and exclusiveness of the 
sovereignty of all nations, that any one nation should be at 
liberty to regulate . . . things not within its own ter
ritory. It would be equivalent to a declaration that the sover
eignty over a territory was never exclusive in any nation, but 
only concurrent with that of all nations, that each could legis 
late for all.”

Whatever may be said as to the rights of the Dominion to 
pass overriding legislation affecting civil rights within a Pro
vince in a concurrent field of legislation, I am unable to dis
cover any suggestion of such concurrent fields between the 
Provinces, and it seems to me that the rule of law referred to in 
Story is undoubtedly applicable as between the Provinces of 
Canada.

In sec. 5 of the Attachment of Debts Act it is provided 
that Service of such summons on the garnishee shall bind 
any debt due or accruing due from the garnishee to the de
fendant of the judgment debtor.”

Now, with much respect for those who have expressed a con
trary opinion (see McMMin v. Traders Bank of Canada 
(1912), 6 D.L.R. 184, 26 O.L.R. 1) I hold a very clear opinion 
that the Province of Saskatchewan would have no power to 
enact legislation binding a debt due and payable by one resi 
dent in British Columbia to another resident in British Colum
bia. That would be to invade a field of legislation assigned to 
British Columbia and, so far as any other Province can con
tend, exclusively so assigned. Therefore, the ordinary rule that 
legislation is to be construed as applying only to matters with 
in the jurisdiction of the legislative authority, MacLeod v. Al 
Vy-Qen'l for New South Wales, [1891] A.C. 455, 60 L.J. (P.C.) 
55, is applicable and sec. 5 of the Act limited accordingly. Thai 
the Legislature had in mind to legislate only with regard to 
debts payable in the Province of Saskatchewan may also In- 
inferred from sec. 4 providing that debts owing from a firm 
carrying on business within Saskatchewan may be attache!, 
although one or more members of such firm may be resident 
abroad. If the other conclusion were accepted and there were 
power to attach this debt, which law as to exemption of salary 
or wages from attachment would apply? In this Province, a 
debt due or accruing to a mechanic, workman, labourer, ser
vant, clerk or employee, for or in respect of his wages or salary 
is exempted from attachment, unless such debt exceeds the sum
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of $75 and then only to the extent of the excess. In British 
Columbia I understand the amount exempted is different.

Tn R. ex rel Henderson v. C.P.R. (1916), 30 D.L.R. 6*2. 
9 8.L.R. 344, the Court en bane had under consideration the 
effect of a garnishee order nisi issued out of the Supreme Court 
of Ontario in a winding-up matter under the Winding-up Act, 
R.S.C., 1906, ch. 144, in which it was sought to attach a debt 
due from a railway employee working for the Canadian Paci
fic Railway Co. and residing in Saskatchewan and due and pay
able in Saskatchewan. It was held that the garnishee order 
nisi was no answer to the claim for wages, and it was held 
further by Haultain, C.J. and McKay, J. that, under the pro
visions of the Winding-up Act under which the Courts of the 
one Province are made ancillary to the other, it was competent 
for the Ontario Court to issue an order attaching the debt, 
and this special legislation made it unnecessary to consider the 
question which had arisen about the service in Ontario of the 
garnishee proceedings on the railway company in Ontario.

Newlands, J. at p. 67 (30 D.L.R.) however adopting the lan
guage in Royal Hank of Canada v. The King, (Annotated', 
9 D.L.R. 337, [1913] A.C. 283, 82 L.J. (P.C.) 33, says:- 
“The same language would apply to this case. Henderson’s 
right to collect his wages was a civil right which had arisen and 
remained enforceable outside the Province of Ontario, and any 
legislation of that province to attach such a debt would be 
ultra vires, ns it would neither be confined to property and 
civil rights within that Province, nor directed solely to matters 
of merely local or private nature within it.”

What is there stated is squarely in point here. Yager’s right 
to collect his wages is a civil right which has arisen and remains 
enforceable outside the Province of Saskatchewan and any legis
lation of this Province to attach such a debt would be ultra 
vires for the reasons already quoted.

In my opinion, therefore, it should not be held that the Legis
lature intended in the enactment of the Attachment of Debts 
Act to do that which they had no power to do.

The appeal is allowed with costs and the garnishee summons 
set aside.

Appeal allowed.

TINA NT v. SIMON.
Saskatchewan King's Bench, McKay, J. July 20, 1921. 

Chattell Mortgage (§V—50) — Repossession of property by 
mortgagee as accord and satisfaction—Security clause— Statu-
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torn mode of seizure — Damages—Aninuih—Restoration of st 
r Hr it if instruments.] —Action by a mortgagee for damages to 
property covered by a chattel mortgage, and. in the alternative, 
for amount due on a promissory note given for the first instal
ment due under the chattel mortgage. Dismissed.

ft. A. MeNii'en, for plaintiff.
A. E. Vroomon, for the defendant.
McKay, .1.:—The defendant pleads accord and satisfaction 

in defence.
The evidence shews that on November 6. 1919, the plaintiff 

look possession of the chattels covered by the chattel mortgage 
except a mare and colt which had died after giving of the 
chattel mortgage. The defendant contends that the plaintiff 
then took these mortgaged chattels in satisfaction of the chat 
tel mortgage. The plaintiff on the other hand contends that he 
took them to protect them because the defendant had abandoned 
them.

It appears from the evidence that at the time the defendant 
gave the notes and chattel mortgage sued on, the plaintiff 
leased the north west quarter of section 2 and the south half 
of section 11 in township 7, in range .'ll west of the principal 
meridian to the defendant for a term of 3 years from April 
1, 1919, and sold certain goods and chattels to defendant to 
secure the payment of which the defendant gave the chattel 
mortgage and note sued on.

The plaintiff also furnished certain seed grain to defendant 
for which plaintiff took a seed grain mortgage.

The defendant had a poor crop in 1919 and contemplated 
moving off the leaser! premises. The plaintiff hearing of ho 
contemplated move, ami after defendant had already moved 
most of his household effects, came to the leased premises with 
Edmund Lartigan and Floriot Blériot where they found tie- 
defendant.

The plaintiff and defendant then settled the accounts between 
them for the seed grain, threshing bill and taxes, the plaintiff 
taking in payment wheat and oats and allowing defendant a 
credit of $192.50 for some ploughing, leaving a balance of some 
$25 in favour of plaintiff, which balance defendant paid in 
cash to plaintiff later on the same day in Lartigan’s office or 
store. On this same day, while on the leased farm, the above 
referred to lease was cancelled by mutual consent, and the de
fendant surrendered to plaintiff all the goods and chattels 
covered by the chattel mortgage. When they went into town 
while in Lartigan’s office or store, the defendant paid the bal-
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anee of $25 in cash above referred to, and while there plaintiff 
asked about the dead mare and colt, and defendant said he was 
giving the 4 colts (born since the chattel mortgage was given) 
for the dead mare.

The plaintiff expressed some dissatisfaction as to this, and 
did not expressly agree to take the chattels back and the 4 
colts in satisfaction of the chattel mortgage. But on the other 
hand the defendant surrendered them with that understanding. 
And, in my opinion, the legal effect of what the plaintiff did 
was a taking of the goods and chattels in satisfaction of the 
mortgage. He either took them in satisfaction or seized them. 
If he took them in satisfaction, the notes and chattel mortgage 
are satisfied, and he cannot now sue on them. If he seized, he 
had no right to do so. Section 6, (1) of eh. 25 of the Statutes 
of Saskatchewan 1918-19 states as follows:—

“6. (1). No chattels covered by a chattel mortgage shall
be seized or sold except by the sheriff of the judicial district 
within which such chattels are situated or some other person 
duly authorised by him for the purpose.”

Plaintiff was not the sheriff and he had no authority from 
the sheriff to seize, and, in my opinion, the taking and holding 
the said chattels since November 6, 1919, was a taking in satis
faction of the chattel mortgage and notes.

The evidence does not shew that the mare and colt died 
from the negligence of the defendant, and the plaintiff did not 
prove any of the damages he claimed. There was nothing to 
shew the horse was sweenied through the negligence of the de
fendant or that any of the chattels were damaged owing to his 
negligence.

There was no evidence to support the defendant’s counter
claim.

The result is that there will be judgment for defendant dis
missing plaintiff s action and ordering the plaintiff to return 
to defendant the promissory notes and chattel mortgage given 
by defendant to plaintiff for the purchase price of the said 
chattels. The defendant’s counterclaim is dismissed.

Under the circumstances of this case there will be no costs 
to either party.

Judgment for defendant.

TIN ANT v. RII’KRT.
Saskatchewan King's Bench, McKay, J. July JO, 1921.

Sale ( §IIIA—50)— Agreement to deliver hay—Tim* of de
livery—Extension of time—Conduct of parties— Vnrmsotuiblc-
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mm.]-Action for damages for the alleged breach of contract 
to sell and deliver to the plaintiff 40 tons of hay at $7 per 
ton scale weight.

I). A. McNiven, for plaintiff.
E. W. F. Harris, for defendant.
McKay, J.:—The evidence shews that on September 10. 

1919, plaintiff agreed to buy 2 stacks of hay from defendant 
estimated at 40 tons at $7 per ton. The plaintiff at the time 
paid to defendant $25 on account, and the defendant signed 
a receipt therefor. There is nothing in this receipt shewing 
when plaintiff was to take delivery of the hay. The plaintiff 
says he did not mention any time when he would take the hay.

The defendant on the other hand says on the said September 
10, 1919, plaintiff agreed to take the hay within 3 weeks at 
the latest. The defendant says he was selling his hay cheap 
because he wanted the money, and he was to be paid for it in 
full when plaintiff took delivery wdthin the 3 weeks.

I find from the evidence that plaintiff was to take and pay 
for the hay w'ithin 3 weeks from said September 10, 1919. 
But defendant extended this time by his actions.

On November 28, 1919, the plaintiff again saw defendant and 
paid him $100. The defendant took this money on condition 
that plaintiff would take and pay in full for the hay within 1 
or 4 days from that time. Plaintiff did not come for the hay 
within the time agreed and defendant wrote a number of letters 
to him, the last of which dated February 3, 1920, is as fol 
lows:—
“Mr. Tinant.

You must have received my letters dated January 24th to 
which Mr. Renard had added a few words; telling you to come 
or to send him the money; you did not answer. The hay is 
baled. You must know what you have to do. As for me, if 
between today and Saturday, the 17th instant, I do not receive 
word from you, I will sell my hay. Do not reckon on the hay 
after that date.

(Sgd.) Fortune Ripert.”
The plaintiff did not come or send the money by February 

7, 1920, and on February 16, 1920, when the plaintiff did come 
he wanted delivery of 40 tons at $7 per ton which defendant 
refused to deliver.

The hay in question was cut and stacked during the haying 
season of 1919. The defendant sold cheaply because delivery 
was to be taken and he was to be paid within 3 weeks, before 
the hay would get very dry, and there would be considerable
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shrinkage. If the money was not to be paid at once, defend
ant would have waited for the better prices later in the winter, 
when, as the evidence shews, the price of hay always advances.

I think the plaintiff’s conduct in requiring the defendant to 
wait from September 10, 1919 to February 16, 1920, for plain
tiff to take delivery of and, pay for the hay was unreasonable, 
and defendant was justified in writing the letter of February 
3, 1920, and refusing delivery on February 16, 1920. Lasby 
v. Walsh (1920), 13 S.L.R. 201.

The evidence shews that the defendant returned to plaintiff 
the $125 and offered to pay Renard for baling the hay, but the 
plaintiff had already paid Renard $203.05 for baling it and 
there is no evidence that defendant offered to repay plaintiff 
this sum. The defendant kept the hay and got the lienefit of 
the baling. The defence pleads payment into Court, but there 
was no evidence adduced at the trial that the money was paid 
in.

Under these circumstances there will be judgment for the 
plaintiff for the $203.05, with costs on the District Court scale. 
Rule of Court 721 to apply.

Judgment accordingly.

HI NT v. WKIHKKti.
Saskatchewan Court of Appeal, Haultain, C.J.S., La mont and 

Turgeon, JJ.A. August 5, 1921.

Contracts (§IID—180)— Farm Lease—Covenant to summer- 
fallow—“Under cultivation'*—Impossibility of performance — 
Water on land—Damages—Crops— Evidence.]— Appeal from 
judgment of trial Judge in action for breach of covenants in 
lease. Varied.

C. E. Gregory, K.C., and E. M. Miller, for appellant.
A. Casey, K.C., for respondent.
The judgment of the Court was delivered by
Turgeon, J.A. On March 18, 1915, the appellant leased 

from Charles Johnson the west half of sec. 22 in tp. 10 and 
r. 12, west of the third meridian, for a term called in the lease 
a three-year term, to be computed from January 1, 1915, to 
January 1, 1918. The lease provided that the appellant would 
deliver to Johnson each year one-half of the crop; that he 
would summerfallow each year at least one-third of all land 
under cultivation at the time he took possession, or which 
might subsequently be brought under cultivation; that in each 
year he would put under crop such of the cultivated land as 
he did not summerfallow ; that in case of his failure to summer -

Sask.

C.A



778 Dominion Law Reports. [67 D.L.R.

fallow the required acreage in any year he would pay Johnson 
S3 for each acre he was in default; and that he would use his 
best endeavours to destroy noxious Meeds. Johnson agreed to 
pay the appellant $3 for each acre of summerfalloM', in excess 
of 30 acres, which the appellant might do during the year 
1017, the last year of the lease.

By a verbal arrangement between Johnson and the appellant 
made after the execution of the lease, the appellant put 100 
acres of the land in crop in 1915 and summerfallowed only 
30 acres. Subsequently, on June 11, 1915, the respondent pur
chased the land from Johnson and acquired his rights as lessor 
under the lease.

After the expiration of the lease, the respondent brought 
this action against the appellant for various breaches of coven
ant which he alleged the appellant had committed during each 
of the years 1915, 1916 and 1917. He estimated his damages 
at $5,870.50, and asked for judgment for that amount. Tin- 
trial Judge, w'ho tried the case without a jury, allowed nothing 
to the respondent on account of his claim in reference to tin- 
year 1915, but he found that the appellant failed to summer 
fallow more than 20 acres in 1916, and that he did not do any 
summerfallowing in 1917. He allowed the respondent $130 
damages for the appellant’s failure to summerfallow, and also 
$440 for loss to his crop in 1918 and 1919, due to the appel
lant’s failure to leave the land in proper condition at the end 
of 1917. The appellant in his defence alleged, among other 
things, that he was prevented from cultivating and summer
fallowing the land in accordance with his agreement by reason 
of an excessive quantity of water being upon the land in 1916 
and 1917, which, he said, made it impossible for him to do tie- 
work. The trial Judge finds specifically that no such impos
sibility of performance was established.

We have to deal with an appeal and a cross-appeal.
In the first place, the respondent asserts that he should have 

succeeded upon his claim arising out of the operations of the 
year 1915. In view of the evidence of the appellant and of 
Johnson upon this point, I think the finding of the trial Judge 
should not be disturbed. In any event I cannot find that tin? 
respondent has established any claim to damages for that year.

In 1916 the appellant, according to his own evidence, put 
30 acres in crop and summerfallowed 30 acres. In order to 
comply strictly with the terms of the lease he should have sum 
merfallowed 1-3 of 130 acres (43 1-3 acres) and put the r- 
maining 2-3 (86 2-3 acres) under crop. He testified that it
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was impossible for him to do this, or to do more than he did. 
on account of the great quantity of water upon the land. There 
is a conflict of evidence upon this point, and I think the trial 
Judge’s finding, which is against the appellant, should be al
lowed to stand. I think, however, that the area which might 
have been summerfallowed or put in crop in 1916 was about 
70 acres, and not about 90 acres as is found in the judgment. 
In arriving at the figure 90, the trial Judge includes a certain 
area of 20 acres which, according to all the evidence I can 
find, was not “under cultivation” within the meaning of the 
lease when the land was taken over by the appellant in 1915. 
These 20 acres had been cultivated at one time, but had been 
allowed to go back to grass. Now, upon that state of facts it 
would appear that in 1916 there were 130 acres available cither 
for crop or for summerfallow : 60 acres which the appellant 
admits, and 70 more according to the finding. Out of this 
130 acres the appellant summerfallowed only 30, leaving a de
ficiency of 14 1-3 acres, lly the terms of the lease, the respond
ent is entitled to be compensated for this deficiency at the rate 
of $3 per acre, making an amount of $43. There remains then 
an area of 56 2-3 acres, neither cropped nor summerfallowed 
and which must be dealt with. I’nder a very literal reading 
of the lease, it might be said that the appellant was under no 
obligation to put any of this area in crop, but that he might 
have elected to summerfallow the whole of it and that, conse
quently, th« question of damages is very involved. I think 
however, having regard to the whole lease, which provided no 
other rent than a one-half share of the crop, that the proper 
interpretation of the contract is that while the appellant might 
at his option have summerfallowed more than 1-3 of the culti
vated land, the fact that he did not do so cast upon him the 
duty to put all the land not summerfallowed under crop, and 
that the damages for the first 1-3 having been .issessed upon 
the basis of a failure to summerfallow, the damages as to the 
remaining 56 2-3 acres, which were entirely neglected, should 
be based upon an estimate of what crop might have been prot 
duccd thereon. All we know about the crop of 1916 is the ap
pellant’s evidence to the effect that he sowed 30 acres and that 
it was all destroyed by hail, and the respondent’s evidence to 
the effect that all lie received that year was some $20 or $30 for 
hail insurance, and that he understood the whole crop was do
st roved. It is hard to say what the probabilities would have 
been of this hail covering the remaining 56 2-3 acres. I think, 
however, that the fact having been established that whatever
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crop was sown was totally destroyed, the onus was cast upon 
the respondent to shew more than he did as to probable profits 
during that year lost to him by the appellant’s default. I do 
not think that in the state of the evidence he can be awarded 
anything in respect of the year 1916, except the above amount 
of $43 on account of the appellant’s failure to summerfallow 
a sufficient area.

We then come to the year 1917. In that year the appellant 
put 100 acres under crop and obtained a yield of 1,305 bushels, 
of which the respondent received his share. In the view I take 
of the evidence, there remained then 30 acres. In seeding 100 
acres out of a total of 130, the appellant did not comply strict
ly with the lease which provided that he should sow not move 
than 2-3 of the acreage and summerfallow the rest. He testi
fied, however, that he did this as a result of an understanding 
with the respondent, and this is not denied. As to the 30 acres 
remaining, the appellant states that the ground was too wet for 
summerfallowing. Here again there is a conflict of evidence, 
and as the trial Judge has found against the appellant I feel 
constrained to abide by his finding, although I do so, I must 
say, with great reluctance. Assuming therefore that the ap
pellant was in default in failing to summerfallow these 30 
acres, the damages fixed by the lease at $3 per acre would 
amount to $90.

The trial Judge has also allowed the respondent $440, for 
loss of crop in 1918 and in 1919, owing to the appellant’s fail
ure to live up to his lease. I have gone into the evidence with 
the utmost care and with all respect, I must say that I do not 
think the finding of the trial Judge in this particular can be 
upheld. In my opinion the only damage that can be allowed 
the respondent are the two items of $43 and $90 for the appel
lant’s failure to summerfallow in 1916 and 1917 respectively.

I think, therefore, that the judgment in the Court below 
should be varied by reducing the same from $570 to $133, ami 
that the appellant should have his costs of this appeal.

Judgment varied.

VKRMETTK v. DKSCHAMI'S.
Saskatchewan King's Bench, MacDonald. J. June 21, 1922.

Costs (§11-20) — Taxation—Witness-fees — When allowed — 
Translation of evidence—Witness attending but not examin
ed,,] —Appeal by the defendant from the order of the local 
Master dismissing an appeal to him against the allowance by 
the taxing olfieer of two items in the plaintiff’s bill of costs.
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P. II. Gordon, for appellant.
C. M. Johnson, for respondent.
MacDonald, J.:—The first item was for the translation from 

French into English of the agreement between the parties here
in. At the hearing I intimated that, in my opinion, the said fee 
was a reasonable one, and as to it the appeal would be dismiss
ed. The second item in question is as to the allowance of the 
fees to witnesses not called at the trial. The plaintiff produced 
only the usual affidavit of disbursements, in which he swore 
that the witnesses in question were necessary and material for 
the plaintiff and did attend at the time and place when the 
cause was disposed of, etc. Defendant contends that this is 
not sufficient material to entitle the plaintiff to tax such wit- 
ness-fees. In Eastern Tou'nships Bank v. Vaughan (1910), 
15 B.C.R. 299, it is stated by Gregory, J. at p. 300, that the rule 
seems to be “that the party claiming should show 4 things, 
namely: (1) that the witness was a necessary and material one; 
(2) that he was in attendance ; (3) what he was brought to de
pose to; (4) the reason why he was not examined.” Sec also 
Carlisle v. Rohlin, (1894), 16 P.R. (Ont.) 328; Widdifield on 
Costs, p. 238. The only authority in point cited on behalf of 
the plaintiff was Boulton v. Switzer (1849), 1 C.L. Ch. 83, 
where Macaulay, J., states as follows at p. 86.

“As to the two witnesses not examined, in the absence of any
thing to show them not material or not bona- fide in attendance 
as witnesses in this cause, it was in the discretion of the master, 
if satisfied they did so attend and was paid, to allow the charge.”

It seems to me, however, that the practice is now settled as 
stated in Eastern Townships Bank v. Vaughan, supra. Tech
nically speaking, the parties subpoenaed, if not examined, were 
not witnesses at all. A witness is “one who testifies to what 
he knows. One who testifies under oath something which he 
knows “first-hand.” Bouvier’s Law Dictionary, vol. 3, p. 3475. 
Accordingly, the ordinary affidavit of disbursements does 
not, strictly speaking, cover the case of parties who are called 
but not examined, and the burden is on the party claiming 
costs of such persons to show the four things mentioned in 
Eastern Townships Bank v. Vaughan. Counsel for the plaintiff 
intimated that the practice in the Swift Current District has 
been as followed in this case, and intimated a desire, if the 
appeal was allowed, to have the matter referred back to the 
taxing officer that further material might be produced on 
behalf of the plaintiff to satisfy the requirements as stated in 
the decisions mentioned. The appeal will, therefore, be allowed
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N.S. with costs, and the item for allowance to witnesses referred
gc back to the taxing officer, w'ith leave to the parties to adduce

further evidence before him on the points mentioned.
V Appeal allowed.

COPP v. RHIXDRK88.

RHINDRKHN v. OOPP.
Nova Scotia Supreme Court, Harris, CJ., and Russell, and 

Chisholm, JJ. December 10, 1921.
Contracts (§IIA—125)—Safe of laths—Breach of con

tract—Non-delivery — Measure of damages — Construction of 
contract — “Located on cars“ — Place of delivery — Cross-ac
tion.]—Appeal from the judgment of Mellish, J. dismissing the 
action by the plaintiff, Copp, claiming damages for failure on 
the part of the defendants, Rhindress, to deliver a quantity of 
laths in accordance with their contract and to recover moneys 
advanced by plaintiff to defendants with interest.

F. L. Milner, K.C., for appellant.
C. Guy Black, for respondents.
Harris, CJ.:—These two appeals were properly argued to

gether as they involve the same facts and arise out of the same 
contract. For convenience I will refer to Copp as the buyer ami 
Rhindress and' Son as the sellers.

The parties entered into a contract dated March 10, 1920. 
reading as follows:—

“Angus Rhindress & Son sells and F. E. Copp buys all the 
sellers’ cut of Spruce Laths up to last of June 1920, lath to be 
cut in size 4' 10“ x V/j x 3/8" to be well tied at both ends and 
well butted and to be loaded on cars at the request of the buyer 
for the sum of price $10.00 per M. The seller will agree to get 
about two cars laths a month or more if possible to do so. All the 
laths to be cut out of good soundstock free of rots and shakes.

After the end of June the buyer has the option to buy a furth
er amount, price to be agreed on or on the same price, if prices 
will hold the same in the market.

Sgd. Angus Rhindress & Son, Seller, 
F. E. Copp, Buyer.”

Ow'ing to difficulties with machinery the sellers were not able 
to manufacture any laths before the month of May. A carload 
was from 90 to 100 M. and the correspondence shews that on 
May 19 the sellers had only 85 M. sawed. The first action is 
brought by the buyer who alleges that he paid $400 to the sell
ers on the contract,—that there was a breach of the contract 
by the sellers and that, in consequnce of the sellers’ refusal or
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inability to furnish him with a cargo of laths in April which he 
had sold to a customer, he had to buy in the market at a cost 
of $10.45 per M. thereby incurring a loss of 45 cents per M., 
which he claims from the sellers and he also asks for a return 
of the $400 advanced.

This action was dismissed by the trial Judge.
The other action was brought, by the sellers to recover the 

value of a carload of laths alleged to have been shipped in July 
to the buyer under the contract of the value of $900 and they 
claim payment of the $900 less the $400 advanced by the buyer.

In this case the trial Judge gave judgment for the sellers 
for the amount claimed.

Both judgments are appealed against.
There are two questions involved which turn on different con

siderations. (1) As to the damages claimed for breach of the 
contract, and (2) as to whether there was a delivery of the 
carload of laths by the sellers in July so as to entitle the sellers 
to sue for the value of it.

There is no dispute as to the $400 having been advanced by 
the buyer at the time of the contract, nor as to his right to re
payment. Whether he should have recovered it in the first 
action or it should be credited in the second depends upon the 
correctness of the decisions appealed from.

First, as to the damages claimed for breach of the contract 
the trial Judge expresses himself as not satisfied with the bom 
fidcs of the claim. From his comments, I infer that he evident
ly disbelieved the evidence of the buyer as to the price he says 
he paid for the carload purchased and as to the necessity of 
paying more than $10 for the laths. There is much in the 
evidence to justify such a finding and I am not prepared to re
verse the trial Judge on this point where he saw the witness 
and had the opportunity of forming a conclusion as to his truth
fulness. For this reason, and because of the other facts stated 
by the trial Judge I would affirm the judgment appealed from 
on this question.

Second, on the other question as to whether or not there was 
a delivery wdthin the terms of the contract of the carload of 
laths so as to entitle the sellers to sue for the price, I find my
self unable to agree with the trial Judge.

The correspondence shews that the buyer when he failed 
to get delivery of laths in April under his contract attempted 
to use the non-delivery by the sellers as a means of getting a 
reduction in price. Laths had decreased in price on the market 
in the meantime and the buyer who had advanced $400 to the
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N.B. sellers when the contract was made apparently wanted to get 
the laths which the sellers produced so as to secure his debt but 
did not want to pay the contract price for them. It is, how
ever, unnecessary to deal with all the correspondence between 
the parties because there came a time in July when the buyer in
sisted on delivery of a carload of laths and the sellers agreed 
to deliver them. The correspondence between the parties shows 
that the sellers were advised that the buyer was reselling the 
laths to a purchaser apparently not in Oxford and they were 
to be shipped direct to the purchaser.

What happened, however, was that the sellers after loading 
the laths on the car took a bill of lading from the railway re
quiring delivery of the laths to the buyer at Oxford where he 
resided, and the car was sent there. At first, the sellers attached 
a draft to the bill of lading but the buyer refused to accept it 
and then they sent the bill of lading without the draft and this 
also the buyer refused to accept. The freight on the carload 
of laths to Oxford was as much as it would have been to Toronto 
where the purchaser was and so the freight to Oxford would 
be absolutely lost.

If we turn to the contract we find that the laths were “to be 
loaded oi cars at the request of the buyers.” This, obviously, 
meant at Batty's Siding where the sellers’ mill was situate. 
The sellers deny that they ordered the car to be sent forward 
to Oxford, but they had taken a bill of lading from the railway 
which required the railway to deliver the car at Oxford and 
they alone were, therefore, responsible for the car being for
warded. If they had been satisfied by loading the car at 
Batty’s Siding as the contract required, I should have been 
of the opinion that they could have recovered the contract 
price notwithstanding the statements of the buyer in some pre
vious letters that he would only pay the market price less a 
commission. I say this because in the end without saying any
thing about price, he demanded a carload which he could only 
do on the supposition that he vTas entitled to it un
der the contract and he was only entitled to it under th1 
contract if he paid the contract price. But the sending of the 
car to Oxford under the circumstances, particularly where the 
sellers knew the buyer wanted it shipped elsewhere to his pur
chaser, cannot, I think, be regarded as a compliance with the 
contract.

What the contract required was delivery on the car at Batty's 
Siding and not at Oxford, with heavy freight charges added, 
and the buyer cannot be bound to accept the car under these
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circumstances. He never did accept delivery of the car nor of 
the hill of lading and it ia impossible, I think, to say that he can 
be sued for the price of the goods. I cannot agree that the 
conduct of the buyer who evidently intended, if he could, to get 
possession of the laths without paying for them, justified the 
sellers in sending the car to Oxford. They did not thereby pre
serve a lien for the price because eventually they sent the bill 
of lading to the buyer without a draft attached, and if he had 
accepted it the sellers would have parted with their lien with
out getting paid for their laths.

I do not see why they could not have retained control of the 
ear at Hatty's Siding until they got paid for the laths, but 
whether this is so or not they cannot under the circumstances 
say that there was delivery according to the contract, and this 
they must be able to establish before they can recover the price.

In the result the buyer fails in the first action as to the dam
ages claimed but should have judgment for the $400 advanced 
to the sellers, with interest; and the second action brought by 
the sellers to recover the price of the carload of lath fails and 
must be dismissed.

In the first action the buyer will have the costa of the action 
less the costs on the issue as to damages, and these latter costs 
will go to the sellers and be offset against the amount of the 
judgment.

The second action must be dismissed with costs.
The buyer must, I think, have the costs of the appeal.
Rvssell, J.;—The plaintiff C'opp agreed to purchase laths 

from the defendant Angus Rhindress and Son under the follow
ing agreement in writing :

| See judgment of Harris, C.J., p. 782.]
The clause relating to monthly deliveries is ambiguous. There 

is no comma in the original and the condition as to possibility 
may be read either with reference to the two cars per month, 
or only to the quantity beyond two cars to be delivered “if pos
sible." I think that this clause must be read according to the 
maxim as having been put forward by the defendants and, 
therefore, that they undertook definitely or at least without 
the qualification as to possibility, to deliver about two cars of 
laths a month. They had been paid *200 in cash and a note at 
30 days for the like amount had been given to them to assist 
them in carrying out the contract of which note they procured 
discount at the bank and it was retired by the plaintiff at ma
turity.

The defendants were unable to carry out their agreement be- 
60—67 D.L.B.
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cause of defects in their machinery and plaintiff says that he 
lost some of his customers for want of the laths which should 
have been supplied under the contract. He alleges further that 
he was obliged, in order to retain one of his customers, to pur
chase a car of laths at $10.45, a thousand, a price reduced from 
that of $10.50 a thousand at first demanded. This seems to be 
at first blush a little inconsistent with the statement of the plain
tiff that the market for laths had begun to fall, but there is no 
evidence to discredit his assertion as to the purchase or its nec
essity, and, as he explains, it is not always possible to buy at 
what should be the market price. Some inferences adverse to 
the plaintiff are also drawn from the fact that he did not de
liver the laths to his alleged customer till 8 days after he bought 
them, although he says they were pressing for delivery. But 
this also is explained by his difficulty in securing a car. In the 
absence of evidence to rebut these statements of the plaintiff, I 
do not feel at liberty to speculate as to his good faith or his 
motives. There is no evidence to show that he did not purchase, 
as he had a right to do, a carload to replace the laths that the 
defendants were bound to supply or that he was not obliged to 
pay the amount which he liras to have paid to secure them. 
I, therefore, think his clai. for damages equal to the difference 
between the contract price and the price paid must be affirmée 1.

On April 17 the plaintiff wrote defendant a letter which the 
trial Judge treats as a repudiation of the contract by the plain
tiff such as would entitle the defendants to consider themselves 
discharged from further performance. I doubt if the letter is 
quite strong enough for that purpose, though I find it unnec
essary to hold that it is not. Plaintiff says, among other things 
to defendant: ‘‘As you could not supply the laths I could not 
hold my customers. It looks now that we will have to have a 
new contract signed up.” There is no sveh finality in this ex
pression as to warrant the defendant in trailing it as a ground 
for claiming a discharge. At the end of his letter plaintiff 
says: ‘‘When you are ready to ship a car let me know and I will 
secure the best market price, less my commission.” This, also, 
it is suggested is not conclusive. It may be read not as applying 
to the whole contract, but merely to the carload to replace the 
one as to which the defendants were in default. But the sug
gestion is of no importance. The plaintiff did, undoubtedly, 
throughout the subsequent correspondence treat the original 
contract as discharged by breach, and if as he contends the 
market was falling, he was no doubt more than willing that it 
should be discharged. Nevertheless, he is anxious to secure
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further deliveries in order to hold his “second customer.” But N-8* 
the defendants continue to be unfortunate. On May 5, which g(, 
was within 5 days of the time when a second delivery would be 
due they are still unable to deliver their first carload, and the 
plaintiff has to be content with their excuses. In this letter, the 
defendant, W. H. Ithindress asks “By the way, does the contract 
hold good !” Up to that date, he evidently had not regarded the 
notification in plaintiff’s letter of April 17, as putting an end 
to the contract ; or at least he was not certain about the matter.
But there could be no doubt after May 24, that the parties were 
at arms’ length, and whatever sales and purchases were made 
thereafter would have to be the result of fresh negotiations. The 
written contract was at an end, and defendants so regard the 
matter for they write on that date “we should like to know what 
we are going to get per M. for laths before we start loading your 
car. Kindly let us know as soon as possible.”

On May 29, the defendant writes that he has 90,000 laths 
manufactured. This would be about a carload and he asks for 
advice to whom he will bill the car out. No immediate answer 
comes to this request. But on June 24, and June 29, plaintiff 
writes with instructions and a request for a carload for a new 
customer that the plaintiff says he had secured. Defendant re
plies that as he did not hear from the plaintiff for so long he 
thought he did not want the laths. Then on July 2, plaintiff 
writes the following letter:

“Angus Rhindress & Son, July 2, 1920
Wallace, N.S.

Your letter of the 30th to hand and note that you have sold 
my laths. Now sir, I will give you one week to have the car 
laths ready. If you do not have them by that time I will take 
action at once for damages. I will also charge damage for non
delivery for first car. I had to buy and I had to pay 45 cents 
per M. more to get them from another party to fill my order, 
remembef* the date.

F. E. Copp.
The trial Judge treats this letter as if the plaintiff were blow

ing hot and cold, holding the original contract to be in force 
after he had all through the correspondence on and after April 
17, insisted that the original contract of March 10 had been 
discharged by breach. It seems to me this is too long an infer
ence to draw from the expression “my laths,” in the letter in 
which it occurs. I should infer that he was claiming the laths 
because of the trouble he had gone to in securing a customer,
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making inquiries as to his solvency, procuring a report from the 
bank, writing the freight agent to place a car at Batty’s Siding, 
ordering the defendants to “please have the ear rushed soon as 
it is placed and let me know and I will bill it out.’

But if there were nothing in all these circumstances to ex
plain his use of the phrase “my laths’’ would not the mere fact 
that he had paid for them in advance and that the defendant 
had $400 of plaintiff’s money in his pocket be sufficient to ex
plain the phrase, if not wholly justify it T The plaintiff could 
not have been claiming the ear by virtue of the original 
agreement. Under that agreement, he would have been obliged 
to pay $10 a thousand and he was offering only $9 less com
mission. Of course, the fact that plaintiff claimed the laths did 
not make them his laths, and it is not suggested here that he had, 
in respect to this consignment, any grievance against the defend
ant.

On July 9, defendant announces his ability to get the laths 
desired by the plaintiff and his offer is accepted by plaintiff. It 
is in connection with this offer and acceptance and the execution 
of the agreement made that the only serious difficulty in this 
case seems to me to arise. In the plaintiff's letter of acceptance 
he asks the defendant to let him have the car number so that he 
can send the bill of lading to the agent at Wallace, where the 
defendants carried on their business. On July 10, defendant 
notifies plaintiff that he has that day loaded a car of laths ac
cording to his contract and made a sight draft on plaintiff for 
the amount with the bill of lading attached. “Please honour 
the draft upon presentation whereupon I will see that the car is 
immediately ordered out.” Plaintiff replies on July 12, in a 
letter indicating some irritation and which it seems should have 
operated as a warning to the defendant to exercise care as to the 
mode of delivery. The intimation is very plain and clear that 
plaintiff will expect the car to be billed to the customer for 
whom he is ordering it. The letter is as follows:—
“Angus Rhindress 6 Son, July" 12, 1920

Wallace, N.S.
I am just in receipt of your letter. By your letter you seem 

to be very smart. I want you to understand that I will order 
out your car that you have loaded. I would like to know how 
you know who to bill the car to. You are very smart. When 
the car is shipped and tallyed out by the consignee then 1 will 
pay you balance of what is due you at $9,00 per M. I also have 
you charged up with the difference I had to pay on first car 
that you could not fill as per contract. F. E. Copp.”
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It appears to be a competition of wits between the parties and N.S, 
the defendant seems to be preparing to make a claim on the gc 
plaintiff for the original contract price as he notifies him in his 
letter of the following day that he is shipping the goods “under 
our contract of March 10th 1920,” apparently, in retaliation 
for the plaintiff’s claim of damages for breach of that contract.
The question to be decided is which of the parties is right at 
this critical point in the transaction. It seems to me to be simply 
a question whether the defendants have put themselves in a 
position to claim, as to this carload of merchandise for “goods 
sold,”—the form now made applicable to the case either of goods 
sold and delivered or of goods bargained and sold. The author
ities show, (indeed no authority is required beyond the words 
of the statute) that the seller is bound to make and the purchas
er to take delivery at the seller’s place of business, unless the 
parties have otherwise agreed. The plaintiff had notified the 
sellers that he would require the goods to be billed to his cus
tomer and the evidence shows that the cost of transportation 
to Oxford, where the defendant, contrary to the buyer’s in
structions, sent the car, was as great as the freight to Toronto, 
where the plaintiff proposed to send it. The defendants, it 
seems to me, made a misdelivery. They were not bound to de
liver the goods until their lien for the price was satisfied and 
they had a right to reserve a jus disponendi by taking the bill 
of lading in such form as to secure the payment of their draft, 
but they did not make a good delivery by sending the car to 
Oxford at an expense of $27 and plaintiff was within his legal 
rights in refusing to accept the goods at that place or to pay 
for them.

The trial Judge considered the plaintiff unreasonable in his 
refusal to take the laths at Oxford, suggesting that he had funds 
in his hands or w'ould have had them to pay the additional 
freight. But it is more than doubtful if he w’ould have been 
entitled to retain this freight if he had accepted the laths under 
the defendant’s tender of delivery at Oxford and if he had 
accepted them it seems clear that he would have been bound to 
pay the original contract price. I do not think that, under 
these circumstances, he can be held to have acted unreasonably 
in refusing them. If he did so act the complaint comes with 
doubtful grace from the defendants who are shown by their 
letter of July 13 and the statement of claim in their counter 
action to have been insisting in a falling market on the price 
stipulated in the original contract, which they were themselves
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the first to break, and in the discharge of which by breach they 
had clearly acquiesced.

I think the appeals in this case as well as in the case of Rhin- 
dress v. Copp, both of which were argued together, must be 
allowed with costs. Of course the fact that they were argued 
together should have a material effect on the taxation of the 
costs.

Chisholm, J. I concur in the opinion of the Chief Justice.
Appeal allowed.

McPHEK v. MKT'RDV.
Nora Scotia Supreme Court, Russell amt Longtey, JJ., Ritchie, EJ. 

and Hellish, J. April 2, IU2I.
Contracts (§VIA—410)— Contract for hauling lumber—Ac 

lion on—Counterclaim—Credits and offsets—Findings—Evid
ence—Instructions to Jury—Refusal of new trial—Dismissal of 
appeal.]—Appeal from the judgment of Webster, Co. Ct. J. 
District No. 4, refusing to grant a new trial in an action to 
recover a balance alleged to be due on a contract for hauling 
lumber. The case was tried before the Judge with a jury ami 
on the findings of the jury, judgment was ordered for plain
tiff.

8. D. McLeRan, for appellants.
H. Putnam, for respondent.
Loncley, J.:—I have read the evidence over from beginning 

to end and I am compelled to reach the conclusion that it is 
impossible to successfully find fault with the jury. They may 
have produced a different verdict from what we would have 
rendered under the same circumstances, but they heard all the 
parties, they saw all the parties, and had a right to form their 
own conclusions. I think the defendant should have got credit 
for 36 loads at 61.75. I have no doubt that he hauled them 
but the jury thought otherwise and they concluded to give a 
verdict for the amount. The County Court Judge has reduced 
this verdict from $109 to $88.71. I cannot find that the jury 
in using the word “ignored” utterly failed in their duty ; it 
is a very necessary provision that such a word should be used : 
although it might not have been the most happy word possible, 
yet it explains fully their idea.

Judgment upholding the appeal.
Mellish, J.:—The plaintiff has brought an action against de

fendants for work done for defendants in hauling sawn lumber. 
The action was tried in the County Court with a jury. Tie 
jury found that plaintiff hauled 221,293 feet at the fair charge
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of *1.75 per 1.000, amounting to *387.26. They also find that N.S. 
plaintiff got supplies from defendants to the amount of *278.04. ~

Defendants set up on the trial that the number of feet hauled 
by the plaintiff should be reduced by the amount of 36,942 
feet which at *1.75 per 1,000 would amount to *64.63. They 
also make a claim for an expenditure of *59.15 which was aban
doned before us; and for supplies *278.04. These amounts they 
claim on the pleadings to set off against plaintiff’s claim. They 
also claim against the plaintiff for damages for breach of con
tract in that plaintiff did not begin hauling and keep their mill 
clear according to contract or complete the contract by hauling 
the whole cut.

Plaintiff in his statement of claim allows a credit of *248.75 
for supplies which as above noted the jury has increased to 
*278.04. Plaintiff also allows a further credit of *20 for 15,- 
000 feet not being hauled the whole of the required distance, 
which the jury has not considered. The jury expressly “agree 
that the counterclaim be ignored.’’

On these findings, the County Court Judge for District Xo.
4 gave judgment for plaintiff for *88.71 made up as follows:

Amount for hauling, *387.25; leas, supplies furnishes!.
*278.04; credit allowed in SI claim, *20.00; deduction for alleg
ed mistake as to amount hauled in the findings of the jury— 
which was made I confess I cannot understand why, 50c. Total,
*298.54. Balance, *88.71.

The defendant moved to set aside the findings except that as 
to the supplies amounting to *278.04 and asked for a new trial 
under the County Court Act which was refused.

This is an appeal from such refusal.
It was argued before us that the trial Judge had not instruct

ed the jury as to the matters they have not dealt with, that the 
findings are against evidence, that the finding as to the counter
claim shews that the jury did not consider it, and that under 
the evidence the defendants are clearly entitled to damages for 
breach of contract and that evidence had been improperly ad
mitted of an agreement on defendants’ part to furnish the 
plaintiff with proper feed for his horses.

As to the non-direction of the trial Judge, I think counsel 
should have asked him to instruct the jury as to any phase of 
the case he might have overlooked, and I am not prepared to 
say that the findings are wrong on the evidence. As to the 
counterclaim I think the Judge, in effect, told the jury that if 
they believed the defendants’ witnesses they would have to 
award damages on the counterclaim, and it would appear that
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B.C. they followed his implied instructions, to ignore the counter- 
gy claim if they disbelieved defendants’ witnesses.

Plaintiff swears that before signing the written agreement he, 
in effect, told defendants that the latter would have to supply 
him with the necessary feed for his horses if he made such a 
contract as he could not get it elsewhere, to which defendants 
agreed. This was not an unreasonable stipulation, and the jury, 
apparently, believed the plaintiff as to the terms of this agree
ment and also as to the defendants’ failure to carry it out.

It is true that the jury find that the amount of goods claim
ed for was supplied by defendants but this is not inconsistent 
with the view as distinctly stated, in effect, by plaintiff that 
at least at the last the feed was not supplied in sufficient 
quantity or quality to enable him to carry out the contract. 
This view is, I think, further strengthened by the circumstance 
that defendants' conduct throughout until the commencement 
of this action is apparently inconsistent with any intention on 
their part to claim that the plaintiff was liable for a breach 
of contract. I cannot sec why evidence could not be given of 
this prior agreement. It, I think, is a collateral agreement made 
in contemplation of the written agreement and its non-fulfil
ment, I think, would excuse the performance of the latter. It 
would, perhaps, have been better pleading if the plaintiff had 
alleged that he was induced by the defendants to enter into the 
written agreement by the representation of defendants that if 
he did so defendants would furnish the supplies, which defen
dants failed to do.

Whatever the powers of the trial Judge in this regard, I 
think this Court has power to draw inferences of fact not in
consistent with the findings of the jury, and as I think sub
stantial justice has been done as between the pai ties, the appeal 
should be dismissed with costs.

Russell, J., and Ritchie, E.J., concurred with Hellish, J.
Appeal dismissed.

NELSON v. PACIFIC GREAT EASTERN R. Co.
OBLATE ORDER OF MARY IMMACULATE v. PACIFIC GREAT 

EASTERN R. Co.
LEFEAUX * CARLISLE v. PACIFIC GREAT EASTERN R. Co.

British Columbia Supreme Court, Clement, J. October 3, Mil. 
Damages (§111 L—267)— Railway Act—Construction of 

railway—Compensation—Measure of damages—Access to sea— 
Foreshore—Sufficiency of arbitrator’s award—Damage from 
operation.]— Appeal by defendant from the award of arbitra
tors appointed to determine the amount of compensation to be
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paid by the defendant in pursuance of the judgment in the 
action of April 28, 1919. The plaintiffs are the owners of cer
tain lots of land abutting on tidal waters in the municipality 
of West Vancouver. The defendant constructed a railway em
bankment and built a railway touching the line of and extend
ing below high-water mark in front of said lots and obstructed 
the plaintiffs’ rights of access from the waters of English Hay. 
The plaintiffs brought action for damages for trespass in re
spect of said lots. It was held by Macdonald, J., that the plain
tiffs were entitled to compensation under the provisions of the 
Railway Act, (R.S.B.C. 1911, ch. 194) for obstruction of their 
right of access as such owners to and from the waters of Eng
lish Bay and for injury caused the said property, and arbitra
tors (Murphy. J., chairman) were appointed in pursuance of 
the Railway Act to determine the amount of damages to be 
paid. The arbitrators, after hearing the evidence and viewing 
the property, made their award on August 7, 1919. fixing the 
amount of damages at $25 per foot frontage on tidal waters. 
The defendant company appealed on the grounds, first, that 
the arbitrators should only consider evidence of the cost of the 
construction of passages through the embankment providing 
access to the sea ; and secondly, that in any case the award was 
excessive, as on the evidence the arbitrators could not reason
ably find the plaintiffs entitled to the amount given by the 
award. Tn giving evidence at the hearing certain witnesses 
based their estimate of damage in part on the effect of smoke, 
noise and the unsightliness of the embankment, Counsel for 
the plaintiffs requested the arbitrators to disregard such evi
dence in fixing the amount of damage, and the chairman stated 
that in making their finding they would disregard it. On the 
appeal, counsel for the appellant contended that the evidence of 
damage was insufficient or improper, as it was impossible for 
the arbitrators to say to what extent the evidence as to smoke, 
noise and unsightliness influenced the opinion of the witnesses.

W. C. Broun, for appellant.
Dorrell, for Nelson.
D. Smith, for Oblate Order of Mary Immaculate.
Baird, for Lefeaux & Carlisle.
Clement, J.:—Taking Mr. Brown's contentions in order; 

(1) The cost of providing access to the foreshore and the sea 
is not the true measure of the damage done. It is a very perti
nent piece of evidence, of course, but the question at once arises 
as to the relative value of the access offered and that which 
existed before the railway was interposed between the properties

B.C.

8.C.
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in question and the sea. I think the arbitrators, under the cir
cumstances, were justified in declaring to be decisively guided 
hy the evidence on this head, and in having regard to the evi
dence as to values before and after the railway was built. (2) 
The arbitrators, as I gather, avowedly disregarded the rather 
vague evidence as to the damage done by smoke of trains, etc., 
all damage, in fact, incidental to the operation as distinguished 
from the construction of the railway, and at any rate their 
award is much below the figure at which the damage was placed 
by those witnesses who were influenced by these improper ele
ments of damage. In the light of other evidence, I think the 
arbitrators could arrive at the figure they did agree upon, en
tirely disregarding the objectionable elements; and, of course 
I must assume they did so, the award being perfectly good on 
its face. (3) I have gone through the evidence adduced and 
am quite unable to say that the arbitrators have erred as to the 
amount. I would have to arrive at a clear opinion that they 
were wrong before 1 could consider the figure I should award. 
At that point 1 have not arrived, and the awards, therefore, 
must stand.

Appeal dismissed and, so far as I have jurisdiction so to de 
termine, with costs. The claimants were entitled to judgment 
for the amounts respectively awarded them, with costs.

Appeal dismissed.

('OKI*. OK THE HINT. OP SURREY, V. CAINE.
Supreme Court ol Canada. Davies, CJ. and Idinpton, Dug, Anglin, 

Brodeur and Mignault, JJ. November i, 1910.
Expropriation ( §11A—80)— Proceedings to “resume" laml 

—Public road—“In use as gardens"—Injunction.]— Appeal 
from the judgment of the Court of Appeal for British Columbia 
affirming the judgment of the trial Judge, Clement, J., 27 
B.C.R. 23, and granting a perpetual injunction restraining the 
appellant fforn proceeding to “resume" land. The trial Court 
and the Court of Appeal held that certain land proposed to be 
taken by the municipality from the respondent for part of a 
public road under a “resumption" by-law pursuant to sec. 32."> 
of the Municipal Act R.8.B.C. 1911 eh. 170 came within the 
exception of this section as being land “in use as gardens or 
otherwise for the more convenient occupation of the respon
dent’s buildings, and granted with coats a perpetual injunction 
restraining the municipality from proceeding to "resume" the 
land.

8. S. Taylor, tor respondent.
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The Supreme Court of Canada, after hearing counsel and 
reserving judgment, dismissed the appeal ; but the injunction 
was modified so as to make it clear that the defendant was not 
thereby precluded from instituting expropriation proceedings 
as to all the land in question or from asserting a right of re
sumption in a fresh proceeding as to certain portions of the res 
pondent’s land.

Appeal dismissed.

t’KISOMALKH v. C. W. LINDSAY LTD.
Quebec Kino*■ Bench. Lamothe, CJ. amt Tcltirr, JJ. June 28, 1921.

Landi-ord and Tenant (§1IIE—115)—Lease — Eviction — 
Provisional execution—Riyhi to moult).] Appeal from a 
judgment ordering the vacation of leased premises.

Respondent obtained judgment against appellant condemn
ing the latter to vacate the leased premises or to Is- ejected if 
he did not do so.

On appeal from this judgment, the respondent presented a 
petition before two Judges of the Court of King's Iiench in 
Chambers, asking them to order provisional execution of the 
judgment on the ground that continued occupation of the leas
ed premises by the appellant would cause considerable damage 
to respondent.

T. P. Foran, K.C., for appellant.
Devlin <6 tile. Marie, for respondent.
This petition was dismissed for the following reasons:—
Considering that plaintiff-appellant has been in possession 

of the leased premises as lessee for several years ;
Considering that his contestation of the present action docs 

not appear frivolous ;
Considering that it is not in the interests of justice, in the 

circumstances revealed in the record, to order provisional exe
cution;

Distinguishing the present case, as ri-gards the facts, from 
that of Hyman v. Montreal Trust Co. (1921), 23 Que. P.R. 14, 
dismisses respondent’s petition with costs.”

Petition dismissed.

moisi: v. OOSSRLIX.
Quebec Court ot rtcrinr, Archtbaht, A.CJ., Demers and de Lorimtcr, JJ. 

November 19, 1921.

Companies 175)—Subscription—Misrepresentation—
Shares fully paid-up—Rescission—Liquirtator—Contributories.] 
—Appeal from the judgment of Lafontaine, J. Affirmed.

Que.

K.B.
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Que.
Ct. of Rev.

On January 24,1920, Moise sued the defendants, Gosselin and 
Gravel, by two separate actions, in rescission of sales made by 
each of them of 12 fully paid up shares in the Perfect Shoe Co. 
Ltd., alleging that he paid each defendant a sum of $75 in 
cash in consideration for each of these sales and gave each of 
them a note for $225. The shares were sold to him as fully paid 
up. He claims that they were not paid up, and that the com
pany is now in liquidation. He seeks to recover his $75 and to 
have the notes returned to him.

The defendants each pleaded by a general denial and brought 
counter actions to enforce payment of their $225 notes.

Moise contested these latter actions on the same grounds as 
he urged in support of his own actions. The Court decided in 
favour of Gosselin and against Moise by the following judg
ment rendered in both cases.

Pierre Ledieu, for Moise ; Gouin and Perrault, for Gosselin 
and Gravel.

Considering that the defendant in the action in rescission 
(plaintiff in the action in payment of the note of $225) did in 
fact contribute merchandise to the value of $1,000 to the Per
fect Shoe Co. Ltd., just as his partners did, when the company 
was formed ; that this merchandise was accepted in lieu of cash 
and the said defendant received paid-up shares in return ; that 
later on, in order to strengthen the company, the defendanl 
and his associates subscribed for 5 more shares which were be
ing paid for by a deduction of 8 dollars made each week from 
the salary of $20 per week which the company paid him, to 
which weekly reduction was added $10 per month in lieu of 
director’s fees; that this arrangement had been in force for an 
indefinite time, but sufficiently long to give the defendant 
reason to believe that the 5 additional shares subscribed for had 
been paid up like the others, making a total of 15 shares which 
were regarded as fully paid-up ; that therefore, in view of the 
sale made by the defendant to the plaintiff, a certificate for 
12 shares was issued in favour of the plaintiff ; that no call was 
due or had been made in respect of these shares, and they were 
regarded as fully paid-up, as the plaintiff knew, for he was the 
secretary of the company, although no mention of payment 
was made in the share certificate ; that a long time afterwards, 
when a new set of books had been opened after the liquidation 
of the company, the auditor charged with making a report on 
the company’s affairs discovered that there was still a sum of 
$197 due by the defendant, but, however that may be, the liqui-
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dator does not appear to have taken any notice of the discovery 
and took no steps to claim payment of that sum, and it is the 
plaintiff only who appears to have taken action with the evi
dent intention of freeing himself from a debt which he had 
legitimately contracted ;

Considering that the plaintiff became owner of 12 shares 
which were regarded as fully paid-up by the company itself 
which accepted the transfer of the shares from the defendant to 
the plaintiff and signed in favour of the defendant a certificate 
for 12 shares of which the plaintiff had and still has full owner
ship and enjoyment without any restriction; that irregularities, 
or omissions in entries in books of account and especially in a 
new set of books opened at a later date should not affect the 
truth of facts stated and recognised ; that, in any case, out of the 
12 shares given to the plaintiff 10 shares have undoubtedly been 
paid up, since they were given to the defendant in payment of 
goods contributed by him to the company to the value of #1,000, 
and that any doubt as to whether or not the shares delivered 
were fully paid up could only affect two of the said shares in 
respect of which only the action could be maintained, that a 
sum of $40 on each of these shares would be sufficient to pay 
them up completely, so that the plaintiff’s interest would be 
in the neighbourhood of a sum of $80, that the defendant could 
only be called upon to pay this sum if the liquidator decided 
to take steps to have it paid ; that no demand has yet been 
made to put the plaintiff upon the list of contributories and 
he will very probably never be troubled, the more so as he 
appears to be the only person now interested in the matter, 
and his action is an afterthought in order to evade payment 
of the note;

Considering that an action in rescission based on a tacit re
solutory condition in a bilateral contract is judicial and is, 
consequently, left to the discretion of the Court, which grants 
or refuses it according to circumstances, having regard to the 
protection of the rights and interests of each of the parties 
interested, and that on the whole, in view of the circumstances 
revealed by the evidence, the plaintiff’s action should not be 
maintained ;

Maintains the defence, dismisses the action with costs, re
serving to the plaintiff all legal rights in respect of the sum of 
#80 unpaid on two of the shares. R.S.Q. 1909, secs. 6052, 6055 
and 6056 (repealed 1920 (Que.) ch. 72.) ; Mitchell Companies 
Act, 1916 ed. p. 543, heading Estoppel; Demolombe, vol. 25.

Judgment confirmed.

Que.

a. ol Rev.
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Que. LAMARRE V. COHEN.
gç Quebec Superior Court in Bankruptcy, Panneton. J. June 29, 1922.

Bankruptcy (§IV—36)— Claims provable against estate.] — 
Action by insolvent contesting certain claims filed with the 
trustee.

1. Popliger, for contestant.
Louis Fitch, for trustee.
Panneton,J. Mrs. Cohen, one of the insolvents is contest

ing the dividend sheet and alleges that three claims fyled with 
the trustee to wit, that of the Canadian Binding Co. for $2,000. 
of Ornstein for $2,000 and Weinstein for $1,500 ought to have 
been collocated and six claims mentioned below ought not to 
have been collocated.

It is admitted at the hearing that no proof has been adduced 
in support of the claim of the Canadian Binding Co. and of 
the claim of Weinstein, the contestation with regard to these 
two claims is dismissed.

As to Ornstein, his claim was rejected by the trustee who 
notified him of the decision. He did not appeal from it. 
Further he was mis-en-cause in the present issue, appeared by 
attorney but did nothing else.

There being no appeal from the decision of the trustee, he 
not having joined in this contestation, and the proof not being 
sufficient to establish that he is entitled to be collocated the 
money having been loaned to Mrs. Cohen personally and not 
to the insolvent company, the contestation is so far as said 
Ornstein is concerned is dismissed.

Contestant claims that the following creditors collocated on 
the dividend sheet ought not to have been so collocated to wit 
the claims of 8. Isayeff for $178, A. Broodney $1,450, J. Silver 
$360, R. Vogel for $300, Star Gas & Electric Co. for $302.86. 
and J. A. Servis for $63, as these debts, if they exist, were not 
due by the insolvents.

The contestation as to trustee's costs has been abandoned at 
the hearing.

The claim of Isayeff is established by the proof and the col
location in his favor is mentioned.

The claim of Sarvis is also proved and its inclusion on the 
dividend sheet is maintained.

The claim of Singer, erroneously mentioned as Silver is fyled 
for $360, based on a note by the insolvent in favor of M. Gold
stein and transferred by Goldstein to Singer. The copy of note 
attached to claim was made from the original which was shown 
to the trustee. This claim is on the list C.16 under the name of
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Goldstein for 6970 anil is proved and it* collocation maintained. Que-
The claim of Mi** R. Vogel for $300 is based on a note given 8(, 

by the insolvent for a loan of money made to it. It i* proved 
that the money wa* handed to G. Vineberg at the time he bought 
Fickenstein machinery in July or August 1920—The note given 
ia that of the firm com|>o*ed of the two Vineberga and Mr*, 
t’ohen. This insolvent firm carried on business under the same 
name as was carried on previously by the two Vineberga to 
wit: “The Continental Upholstering Co.” which had 
been formed in April previous of the same year. The
money was loaned on the credit of the insolvent as well as that 
of G. Vineberg. The note of the insolvent was given to said 
C. Vogel at the time of the loan.

As to Broodney's claim for $1,400, the money to the extent 
of $1,350 has been given by Broodney as follows:—$15 in 
1917, $233 in 1918, $600 in September, 1919, and $490 in 
January, 1920, and making $1,338 and $12, for interest.

O. Vineberg entered into partnership with A. Vineberg under 
the name of the Continental Uphidstering Co. about April,
1919. All moneys loaned before that date were to G. Vineberg 
personally, and loans amounting to $288. The $600 cheque 
dated September, 1919, was given during the partnership of 
the two brothers, payable to G. Vineberg, and so was the $490 
cheque dated January 30, 1920. The promissory note attached 
to the claim is dated May 5, 1920, for all these cheques cover
ing all the money loaned and is signed by the Continental Up
holstering Co. per G. Vineberg, during the partnership of the 
two Vinebergs and Mrs. Cohen.

As to the $248 loaned to G. Vineberg when he was alone, this 
last had no right to give the note of the partnership composed 
of the three partners for his personal debt. That $600 cheque 
was given in September 1919, during the existence of the part
nership of the two Vinebergs and the $490 dated January 
30, 1920, was also given during the existence of the said part 
nership, before the partnership of the two Vinebergs and Mrs.
Cohen.

Broodney was examined lieforc the Registrar. From his 
examination the Court comes to the conclusion that all these 
loans were made upon the credit of and for the benefit of Q. 
Vineberg personally and not upon the credit of the Continental 
Upholstering Co. at any period of its existence. He says he 
made the loans because he had confidence in Vineberg and he 
has no writing whatever from the firm except the note of May,
1920. There was no advance of money made when that note
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was given signed “The Continental Upholstering Co. per G. 
Vineberg. In his examination before the Court he says that 
“It was Gustave Vineberg who was owing me." The insolvents 
cannot be held responsible for these loans of money. The bal
ance of the claim for $100 for work done is maintained.

As to the claim of the Star Gas and Electric Co. for $302.86.
This claim is for goods sold to the firm consisting of the two 

Vinebergs and Mrs. Cohen. This claim is proved and is 
maintained.

As to costs. The contestation is several distinct claims con
stituting practically as many different cases, and as contestant 
failed in many of them but succeeded almost entirely in only 
one of them, the Court orders that each party pays its own 
costs.

Judgment accordingly.
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varied ..........................................................................................  518
Russell v. Smyth, 9 M. & W. 810, 62 E.R. 343, followed .........  682
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