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An Act to ‘amend the Division Court Acts of I‘Ipper‘
~ Canada. S | |

Whereas it is necessary to amend the laws at present in' force, establishing
Division Courts in Upper Canada, for the recovery of Small Debts ; Therefore, Her
- Mgjesty, 8zc., enacts as follows : , ! ‘ -

. 1. When the plaintiff or defendant in any action now pending, or hereafter to
be brought in any of the said Division Courts, shall, be desirous of procuring’ the
teslimony of any aged or infirm person resident within Upper Canada, or of any
person who is about to withdraw himself or herself out of the same, or- who is resid-
ing without the limits of' Upper Canada or without the limits of the Province, it
shall and may be lawful to and for any of Her Majesty’s Division Courts, or for
any Judge thereof in vacation, upon hearing the parties, upon the motion of such
Eiaintiﬁ' or defendant, to issue one or, more commissions under the seal of any such

vdge to one or more Commissioners to take the examination of such persons, due
notice being given to the adverse party to the end that he may cause such  witness
to be cross-examined. - - ‘ - - .

II. In case of witnesses reslding without the limits.of Upper Canada, such -
Commission or Commissions, with the examination of the witness or witnesses
taken. pursuant thereto, shall be returned-to the said Judge, with an affidavit of the
due taking thereof thereto’ annexed, sworn before and certified by the Mayor or
Chicf Magistrate of the city or place where the same shall or may be taken, close
under the hand and seal or hands and seals of one or more,of such’' Commissioners,
and shall be taken primd facie to have been duly executed and réturned, and shall
be received as evidence in the said cause : Provided always, that .such examination
or examinations shall not be read or given in evidence in the said cause, in case the
deponent or deponents respectivély shall be living ‘within Upper Canada, and’ of
sound mind, memory, and understanding, at the time such examination or examina-
tions shall be offered to be given in evidence, and provided it is made-to appear to.
the Court before which such examination or examinations is or are put in, that'the

g |

same have not been duly taken.

‘
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III. Aud whereas it i3’ necessary more definitely to declare the duties of °
Division Court Clerks in certain ‘cases, ‘therefore 'it is' declared 'that the' several
Clerks' who may' have received - summonses or other’ process from an adjoining or
distant County or Division, and have placed the same in the, hands of the proper
Builiff- for service'or cxecution, shall' demand the return’thereof from the Bailiff
in a reasonable time after delivery-to him, and: shall'urge such’ return to‘be made
to him in order that the same' may be sent back to” the” County or 'Division from
whence the same may have issued, in'due time for the Court at whith ' the-'same "is
returnable (if the same, being a sammons, has been served), and 'if any 'other pro-'
eess, then according to its exigency: -And in''case''of dmission 'or’ defuult'by “the
Bailiff to make such return, it shall be the duty of the Clerk to submit a com-
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plaint thereof forthwith to the Judge of the County appointing such Bailiff, :and;
also to report to the Clerk from whom the proczss was received, bzfore the, retam’t’

' day, in cases other than final process, and in cases of fin~| procrss immediately !
afier the return day, the cause of the non-return and the-proceedings had-in:con-7 -
sequence thereof ; and in case the summons be against. the Bailiff, he shall be!, .
. bonndto accept the same when handed to him by the Clerk, whose duty it shall,f‘][,

be to make the required return thereon. |
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1V. That'the Bailiff omitting to make the return in due time of any such?/

process mentioned in the preceding section, and authorised by any law to be’ .
issued, shall be liable to pay: all damagesiand extra expense caused to any soitar;,

" and his sureties shall also be deemed and made liable 1o him theréfor, as fori/any, -
default with respect to any proceeding or process in the Division of such Bailiff,.:
and if he has been paid any fees or money for such service, and his default® -

renders the service abortive, he shall refand the whole upon demand madeby.the;
suitor. ‘ ‘ ‘ IRy

V. That the Judge of the County Court of each County shall fdrthwfith,'u‘;;(;p:;w

complaint made to him by any Cisrk or any inleresied party or his agent, as here- .
Inbefore provided, cause the Bailiff complained of to forthwith “nswer orally'grs,
" otherwise, in the malter alleged, and shall make such order therein as may appear’”

. . -
Just, and also with respect to any loss, damage, or expense suffered by 1141@3311&35.‘;‘
[ oot

' ! ! “ ’ ‘ R ;
VI. The plai=tiff’s books, if kept to the sati-faction of the Judge, shall/be!"
admitied as evidence, in all cases where it is shown that defendant has been"
in the habit of dealing with or employing the plaintiff, but nothing herein con:" .
tained shall be taken to affect the right of oral testimony wheu admitted,* 7.,

cpth BT

VII. That notwithstanding anything contained in section sixty-four off:“li];}qy"":»”
Upper Canada Division Courts’ Act of 1850,” for the purposes of altachment, it .
shall be sufficient that ihe plniniiff swear that the defendant.is mdebied. ig, him, '
in the amount claimed, and that he, the plaintiff, believes defendant to be making,
or imtending to make a fraudulent disposal of his property, althongh it/ be, not
sworn that such defendant has absconded from the Province. RN
7 : | - o » T L
VIIL That debls due the execution debtor shall, after issue of execiition,
become debts due to the execution creditor, tothe amount of bis claim an‘d“qoall“s,‘}, ‘
and he shall recover from. the garnishee in the same manner as if the debt had
oiginally been due to him, the said ‘creditor; and in case the execution debtof. |

has no other means more, directly available, it shall b= the duty of the, H‘gji‘hﬂ‘,ﬁf
having the execation in hand, upon being, informed of /the fact. of any. debtor'

debts due 1o the execution debtor, 10 notity in writing the garnishee orgarnisghees: .
to pay no person the said debt or debts, except to him the said Bailiff, or.to the’ -
clerk of his Division, and if the gainishee or garnishees so notified shall refase 'to,#
give the bailiff an admission or ‘denial of the alleged debt, the said notieeishall);
contain a summons {o the said garnishee or garnishees so notifi-d-to, appeat,
within twelve days from the service of said notice, beforethe Clerk - of ithe isaill" -
Division, there to admit or deny the alleged debt: 'And if the, garn:sheesot’

garnishees shall live without the division, it shull be, the ‘duty of the Clerk,:upp"
information received  from the bailiff, or wpon application made by the plaintiffy:.
to do 80, t0 transmit the requisite information tothe Clerk of the Division:whesein: "
the garnishee or garnishees reside or carry, onibusiness.-- And it shall be/the dnty:,
of the last mentioned clerk to cause his bailiff to notify the garnishee or;garnishees '
in the same manner as the first mentioned ' bailiff is instructed .to do, and; nop:;
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not exceeding twenty dollars,

R \“ “4“\‘“ | C o LH , :J‘f‘ v:r o ‘l‘j ! —‘A:‘ ]
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compliance with the, said notice, by paying the ‘gxééut\ioh‘ :deb‘tor{or_other‘wisg,
shall render the.garnishee or gamishees liable. to, the s execation \creditor. for tke
amount of judgement and vosts doe. to such, creditor, ‘or:{or.so much thereof as.ihe
said garnishee or garmshees shall have owed 1o .the:said-execution debtor at 1he
time of receiving said notice : Provided always, that, payment; of: the: garnishee

‘before. otice.of a judgment obtained . in a,Division ;Court \against his ‘creditor,
shall be a discharge of the debt not only as against the: creditor, but as judgment * '

debtor as against the judgment creditor of ‘sujch jud

RN

gment debtor. o

' IX. That in future when.a creditor desires totake' out'an’ execution upon ‘a
judgment of .more than one' year’s standing; and;upon‘which mo fexecution has
been issued, it shall be sufficient for him to make the affidavit of the facts-of non-

. payment, before the Clerk of the Division in which judgment was obtained, .
instead of before the judge:as'heretofore.” « ' . v T !
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X, “That notwithstanding 'anything contained 'in ‘Sec. fXV.*of “t{he Upper

tion, or:whoimay proceed to execution, within' one month from 'the'date of 'the
isque of the first attachment, and whose judgment or execution shall not'have

buen satisfied, shall be entitled to participate pro rata in the, proceeds of the goods’

and chattels'which $hall ‘have been aitached,in the same manner as any attaching

creditor would 'be permitted’to participate'according ‘to $aid section herein mep>
- A [ et AL ‘ ! !

bow H‘:("‘i '

tioned.
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X1. That'in’case of ‘executlons issued out’ of ‘any Division, Qo;fi‘t, ‘the wear-

ing apparel of such debtor and that of ‘his family, ‘and their'beds ‘and ' bedding,

and household ulensils, not exceeding altogether ‘the value of ten pounds,and

the tools and implements of the trade of such debtor or other property, not ex-

ceeding in value'ten potinds, shall be protected from. execntion. " 1
. ' , | W by

et XII. That in all cases where a judgment ,‘V\{i‘t}hcé@}:s‘émgﬁnt;&‘t,o ten pounds,

'

either Plaintiff or Defendant shall have the right of appeal to the, County Court;;

h

which Court shall have power to tax the necessary additional. costs incurred by .

the appeal, according to the practice of said County Court.

XIIL That the Clerk of any Division, sliall, on or Béfoi‘e the first Monday in

January, April, July and October in each year, make a return of all monies paid o
into his hands by the Bailiff in. his Division, to the Clerk of the County Court,
who shall file the same.on the day it is received, and any Clerk failing to do '

as hereby required, shall be subject to such pénalty or fine asthe Judge shall inflict,

X1V, That upon' payn‘xeﬁi of five cents to. the‘qlerkbf said County Cc‘mrt,‘

he-(the said Clerk) shall show to any piurty, any return so made to him, and al-
low extracts to be taken without any further charge. ‘ AR

XV. ¥rom an after the passing'of this Act no Clerk of a Division Court shall
be ineligible or disqualified from holding the office. of Clerk of the County’ Counrt,

or Deputy Clerk of the Crown of the County, in which he resides, any law, cus-
fom, ot usage to the contrary notwithstanding, and all Acts'and parts of Acts now' .

in force so far as they, ot any. or either of ithem render a’Clerk of the Division

Court ineligible or disqualified to Hold the' office of Clerk of the' County Court or-

Deputy Clerk of the Crown of 'the
same are hereby repealed.

County in which he resides, shall be and the

1

:Canada:Division-Courts’ Act.of 1850, creditors who'have, proceeded to execu-
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. ' XVL From and after the passing of this Act, no Clerk of any Division
Court shall retain more than a met salary of two thousand dollars for any one’

- year out of the fees puid t6 him as clerk’s fees of his Division ; with such further

" allowance for the necessary assistants required in his office as the Judge shall
consider to be just and proper; but no assistant shall receive more than five
hundred dollars per annum, and no office shall be entitled to more than two
assistants. ‘ ‘ :

XVII. That the Clerks of such offices shall make quarterly, retarns under

. oath; which return shall show the amount of fees charged against each suit, the
. amount actually received and paid to suach Clerk, together with all sums received
as arrearages : ‘ ‘ ! h B

XVIII. That all fees received by the Clerk of any Division Court over and
above the sum of five hundred dollars quarterly, and the sums required to pay
the quarterly salaries of the assistanls, considered necessary by the. Judge, shall
be paid over quarterly to the credit of the Fee Fund, uunder the same provisions
imd according 1o the same forms and to the same persons, as now by law estab-

ished. . v ‘

-

o XIX. That with the quarterly return so to be made by said Cle}ks, the certi-
ficate of the Judge, showing the number of assistants anthorized by him to be

' employed, and the amount of silary to which each assistant was entitled, for.
the quarter ~nding with the returm, as well as duplicate receipts under the hands - -
of the assistants for all money paid to them, and unless such certificates and
receipts shall be produced, the amount charged shall not be allowed in the
quarterly returns so to be made. / :

XX. That in addition to the fees now paid to Bailiffs, they be allowed'the .

‘following :

For each day’s attendance in Court, when discharging the duties of Crier of
the Court, one dollar. ‘ ‘ ‘ ‘



