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No 12] BIL.[1858.

An Act to arnend the Division Court Acts of Uipper
Canada.

Whereas it is necessary to amend the laws at present in force, establishing
Division Courts in Upper Canada, for the recovery of Smalt Debts; Therefore, Her
Nmjesty, &c., enacts as follows:

I. When the plaintiff or defendant in any action now pending, or hereafter- to
bc brought in any of the said Division Courts, shall, be desirous of procuring the
testimony of any aged or infirm person resident within Upper Canada, or of any
person who is about to withdraw himself or herself out of the sane, or Who is resid-
ing without the limits of Upper Canada or without the linits of the Province, it
shall and may be lawful to and for any of lier Majesty's Division Courts, or for
any Judge thereof in vacation, upon hearing the parties, upon the motion of such
plaintiff or defendant, to issue one or more commissions under the seal of any such
Judge to one or more Commissioners to take the examination of such persons, due
notice being given to the adverse party to the end that he may cause such , witness
to be cross-exanined.

II. In case of withesses restding without the limits,of lUpper Canada, such
Commission or Commissions, with the examination of the witness or witnesses
taken pursuant thereto, shall be returned to the said Judge, with an affidavit of the
due taking thereof thereto annexed, swori before and certified by the Mayor or
Clief Magistrate of the city or place where the sane shall or nay be taken, close
under the hand and seal or hands and seals of one or more of such Comrnissioners,
andi shall be taken prima facie to have been duly executed and returned, and shall
be received asevidence in the said cause: Provided always, that, such examination
or examinations shall not be read or given in evidence in the said cause, in case the
deponent or deponents respectivèly shall be living vwithin Upper Canada, and' of
sound mind, memory, and undcrstanding, at the time stich examination or examina-
tions shall be offered to be given ih evidence, and' providedit is" made-to appear to
the Court before which such examination or examinations is or are put in, that the
sarne have not been duly taken.

III. And whereas it is necessary more definitely to declare the duties of
Division Court Clerks in certain cases, 'therefore it is declaied that the several
Clerks" who may have received summonses or other process from an adjoining or
distant County or Division, and have placed the same in the hands of the proper
Bailiff for service'or eceution, shall demand the return'thereof from the Bailiff
in a reasonable time after delivery-to him, and shallurge such return, to'be iade
to him in order that the sameimay be sent back to tie County 'or Division fror
whence the same may haveissued; in due tirne lfor the Court at whith the same is
returnable (if the sarne, being a sanmons, has been served), and'if any other pro.
cesb. then accordiig to it exigencyt And in case of Oission'or default' by the
Bailiff to rnake such return, it shall be the duty of the Clerk to subrait a com-
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plaint thereof forthwith to the Judge of the County appointing such Bailiff, and
also to report to the Clerk from whiom the process was received, b4fore the, returnT
day, in cases otlier than final process, a.nd in cases of fin:I process immediately
after the return day,-the cause of the non-return and the proceedings had-n con-
sequence thereof ; and in case the summons be against, the Bailiff; he shail be
bound to accept the sane when banded to him by the Clerk, whobe duty it shalL
be to make the required return thereon.

IV. That the Bailiff ornitting to make the return in due time of any suci
processrientioned in the preceding section, and authorised by any law to be
issued, shall beliable to pay ail danagestand extra expense caused to, any suiir,
and his sureties shall also'be deened and made liable to him therefor, as fr any,
defanit vith respect to any proceeding or process in the Division of such Bailif,
and if lie lias beea paid any fees or money for such service, and his .default
tenders tle service abortive, hé sha.lh refand the whole upon demand made'by the.
suitor.

V. That the Judge of the County Court of each Coaty shball forthwith up n
complaint made to him by any Clirk or any interested party or his agent, as here-
inbefore provided, cause the Riliff complained of to forthwith ,nswer orally
otherwise., in the matter alleged, and shal make such order therein as may appe r
just, and also, with respect to any loss, damage, or expense suffered by the sutor.

VI. The pltxztiff's books, if kept to the sati-faction of the Judge, shallbe-
admitted as evidence, in ail cases vhere it is shown that defendant ha'seei
in the habit of dealing with or employing the plaintif, but nothing hereincon
tained shall be taken to affect the right of oral testimony whenî admitted. .

VII. That notwithstanding anything contained in section sixty-four af"t
Upper Canada Division Courts' A.ct of 1850," for the purposes of auachment itL
shal be sufficient that tie plmiiniiff swear ihat the defendant is dindeted 1d.bi'r
in the amnounit claimed, and that he, the plaintiff, believse defendant to be ma-,ig,
or itenîding to make a fraudulent disposal of his property, although it belot
sworn that such defendant'has absconded from the Province.

V.I1. That debts due the execulion debtor shall, after issue of exectii
becone debts due to the execution creditor, tothe amount of his claim and cossà
and lie shal recover frormi the garnishee in the sane manner as if the debt ha
cuiginally been due to himi, the said creditor; and in case the execution deb
lias no other means moe directly available, it shall b7! the duty,of the aif
having hIe execution in hand, upon being, informed of the fact of any debtor
debts due to the execution debttr, la notify in wriiing the garnishee or garniishe
to pay no person the said debt or debis, excepi to him the[said Bailifforto W
clerk of his Division, and if the gai nishee or garnishees so notified shail refUse ',
give the bailiff an admission or denial of the alleged debt, the said notic&îshàil
contain a surmmons to the said garnishee or garnishees so notifidaappear
within twelve days from the service of said notice, before Ihe Cerk aithe 'dsa
Division, there to adnit or deny the alleged debt: And if the, garn:sheeo
garnishees shall live without the divîion, it shal be the duty of the C]erk,:up
information received, frorn the bailiff, or upon application made by the plaintiff
to do so, to transmit the requisite information tothe Clerk ofthe Divisior beein
the garnishee or garnishees reside or carry on business.- And it shall be theduty
of the last mentioned clerk to cause his bailif to notify the garnishee or garnishee
in the saine rnanner as the first rnentioned bailiff is instructed sta do, and o



compliance with the said notice, by paying, the execution. debtor -or otherwise,
shal renderthegarnishee or ganishees ablo .he exeontion creditor for the
amnount ofjudgement and costs due-to suxch, creditor, or¶foriso much thereof asthe
said garnishee or, garnshees shaUl have ,owed io' thesaid-e:decution debtor atihe
time of receiving said, notice t.Prooided altojjs, thatpayaent_ of the garnishee
before notice.of a judgment obtained in a-Division Court against his 'ereditor,
shall be a discharge of the debt not only as against the creditor, but as judgment
debtor as against the judgment creditor of such judgnient debtor.

IX. Thiat xin future whena creditor-desires toti ke out an execntion upos <a
judgment of more'than one year's standing; and Upon which no texecution ia
been issued, it shall be sufficient for him ta rnake the aftidavit of the facts of non.
payment, before the Clerk of the Division in which jndgment was obtained,
mnstead of 'before the judge as heretofore.

X. That notwithstanding anything contained in 'Sec. LXV. ofP 9iie-Uppèr
Canada Division Courts' Act.of 1850," òreditors who have. proceeded tolexecu-
tion, or whoJmay proceed to execution,,within' one moinh frorn thedate of the
isue of the first attachment, and whose jiudgmaent or execution shall notlhae
ben sati.sfied, shall be entitled to participate pro rata in the proceeds of the goods
and chattels which shallhave been 'attached;in thesame mnnrasany atiaching
creditor would be péimitted'to Participate accordingo said sectio" herein mcix-
tioned.

XI. That in case of exedutions iséued oit' of any Division Court, the wear-
ing apparel of such debtor and that of his faiily, and tieir beds "and 'bedding,
and household utensils, not exceeding altogether the value of ten þounds, an
the tools and implements of the trade of sucli debtor or other property, not ex-
ceeding in value t'en pôuinds, shall be protected from execution.

PMXII.' That in all cases vhere a judgmegt witheosts arnounts to ten pounds,
either Plaintiff or Defendantshall have the rigii ff appeal~to bhe Conty Court;
,which Court shall have power to tax the necessary additionl costs incurred by
the appeal, according to the practice of said County Court.

XIII. That the Clerk of any Division, shlahl, on or before the first Monday in
January, April, July and October in each year, make a return of ail monies paid
into his hands by the Bailiff inl his Division, ta the Clerk of the County Court
who shall file the sanie on the day it is received, and any Clerk failing ta do
as hereby required, shall be subjec to such penalty or fine as the Judge shallinflict,
not exceeding twenty dollars.

XIV. That upon ayrent of five cents ta the Clerk of said County Court,
he (the said Clerk) shal show ta any party, any returin sa made ta him, and ai-
low extracis to be taken without any further charge.

XV. Vrom an after the passing off this Act no Clerk of a Division Court shal
be ineligible or disqualified from holding the office of Clerk of the County Court,
or Deputy Clerk of the Crown of the County in which he resides, any law, cus-
tom, or usage to the contrary notwithstanding, and all Acts' and parts ofActs now
in force so far as they, or any, or either of thetrn render arClerk of the Division
Court ineligible or disqualified ta hold the office of Clerk of the County Court or
Deputy Clerk of the Crown of thel County i which he resides, shal be and the
same are hereby repealed.



XVL From and after the passing of this Act, no Clerk of any Division
Court shal retain more than a net salary of two thoasand dollars for any one
year out of the fees paid to him as clerk's rees of bis Division ; with such further
allowance for the necessary assistants required in his office as the Judge shall
consider to be just and proper; but no assistant shall receive more tian five
hundred dollars per annurn, and no office shall be entitled to more than two
assistants.

XVII. That the Clerks or sich offices shall make quarterly returns under
oath ; which retarn shall show the amount of fees charged against each suit, the
amount actually received and paid to such Clerk, together Nvith ali sams received
as arrearages

XVIII. That all fees received by the Clerk of any Division Court over and
above the surm of five hundred dollars quarterly, and the suis required to pay
the quarterly salaries of the assistants, considered necessary by the, Jadge, shall
be paid over quarterly to the credit of the Fee Fand, under the sarne provisions
and according Io the saie forms and to the same persons, as now by law estab-
lished.

XIX. That with the quarterly return sa ta be made by said Clerks, the certi-
ficate of the 'Judge, showing the nuniber of assistants authorized by hirn to,be
employed, and the amount of s ilary to vhil each assistant was entitled, for
the quarter -nding with the retura, as well as duplicate receipts under the hands
of the assistants for all noney paid to them, and unless such certificates and
receipts shall be , produced, the arnont charged shall not be allowed 'in the
quarterly returns so to be rmade.

XX. That in addition to the fees now paid to Bailiffs, they be allowedthe
following:

For each day's attenidance in Court, when dischargirig the duties of Crier of
the Court, one dollar.


