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Trindy Sunday,
Last day for aotien of Trlal for County Court.
18t Sunday after Trinuty.
Quar :r Sewslons and County Court Sittings 10 cach County.
Sitt: 38 of Court of Error and Appoal begin.
2nd Sunday qfter Trinty.
o 3nd Sundayafter Trinily,
Last day for Co. Councila finslly to revite Ass’'mt Rolls, and
30. Baturday....... for apportionment of School Moneys by Chief Superiitendent
ol Schivols. ChiefSup'dat toruport state of Gramwar Schovls.

IMPORTANT BUSINESS NOTICR.

Fersons indelted tothe Proprietors af this Journal are requested to remember that
all our past due acoounts have bean placed 1n the hands of Messre. 1ulton d: Ardagh,
Altarneys, Barrie, for collection ; and thal only @ prompl remulance o them will
save costs.

1t i3 with great reluctance that the Proprielors have adapled this course; but they
have been onmpellal o do s0 91 order Lo enalle them to meet thew current expenses,
whick are very heary.

Now that the usrfulness of the Journal is 3o generally admilted. at wounld not be un-
reasonalse i expect that the Profesnon and Officers of the tburls would acord v a
Lberal support, instead of allowing themselres to be sted for thar subscriptions.

TO CORRESPONDENTS—See last page.

&he Apper Gaada Lade Jowrwal,

JUNE,1860.

NOTICE TO SUBSCRIBERS.

As some Subscribers do not yet understand our new method of
addressing the * Law Journal,” we take this oppestunity of quving
an explanation.

The object of the system is to inform cach indwidual Subscriber of
the amount due by him {o us to the end of the CURRENT year of
publication.

This object is cffected by printing on the wrapper of each number—
1. The name of the Subscriber. 2. The amountin arrear. 3. The
current year 1o the end of whick the computation s made.

Tuus “Jokn Smith $5°60.” This signifies that, at the end of the
year 18060, John Smith will be indebted to us in the sum of $5, for
the current volu.me.

30 “Ilenry Tompkins $26 '60.” By this is signified that, at the
end of the year 1860. Henry Tomplkins will be indebted to us in the
sum of $25, for b volumes of ike ¢* Law Journal.”

Many persons Jake $5 60 to mean & dollars and 60 cents.  This
s a mistake. The ¢« 60" has reference to the year, and not to the
aniount represented as duc,

THE EFFECT OF FOREIGN JUDGMENTS.

Our attention has been directed to a bill introduced
during the recent session of the Legislature, by the
Attorney-General for Upper Canada, intitled ¢ An Act
respecting foreign judgments.”

Lminent judges, both of early and late years, have
differed and differed widely as to the effect of a judgment
when sought to be enforced in a country other thau where
recovered.

The question is onc of international law, and the diffi-
culties which surround it arise in great part from the
different rules observed by different nations in respect to it.
All men are amenable to the laws of nature, but no subject
of one power not domwiciled or resident within the ¢ mi-
nions of another is in genecral bound by its local or
municipal lawe,

It is, according to Vattel, the province of every sove.
reignty to administer justice in all places within its own
territory and under its own jurisdiction, to take cognizance
of crimes committed there and of controversies that arise
within it. Other nations, owing to courtesy, or as it is
termed comity, respect this right, and hence in certain
cases an cffect may be given to a judgment beyond the
confines of the sovercignty or power within which it is
pronounced.

The question in this view becomes narrowed to one of
degree. Is that judgment, as between the parties to it, in
all places and at all times to be deemed conclusive or only
prime facie ?

Before proceeding further, let us inquire—1. Whav isa
judgment? 2. How many kinds of judgment there are?

A judgment is the sentence of the law pronounced by a
proper tribunal upon acase within its jurisdiction. Thercfore
the operation of every judgment must depend on the power
of the Court to render that judgment, or, in other words,
on its jurisdiction over the subject matter of adjudication.
Judgments are of two kinds—in rem and in personan.

Where the judgment is <n rem little difficulty is expe-
rienced. If the subject matter of the judgment be land or
other immoveable property, the judgwent pronounced in
the forum ref sitz is of umiversal obligation. So it would
appear if the subject matter, though moveable property, be
within the jurisdiction of the Court when judgment is
pronounced.

Where the judgment is #n personam it may be considered
in the following aspects: whether between subjects or
between forcigners, or between subjects and forcigners—
whether sct up by way of defenco in a foreign tribunal, or
sought to be enforced in that tribunal.

The person against whom a judgment is pronounced, in
order t render it effectual, must be subject to the jurisdic-
tion of the tribunal that pronounces it. This jurisdiction
may be founded either in respect of the domicile of that
person in the territory of the tribunal or in respect of his
being possessed of some estate within it. (Barge Col. L.
3,1016.)

No Sovereign is bound to cxecute any foreign judgment
within his dominions, and if he do so out of comity he is
at liberty to examine into its merits, and refuse to give
effect to it if oppozed to natural justice or otherwise unjast
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or unfouaded. It is othervise however where the defen-
dant sets up a forcign judgment as a bar to proceedings.
Tho party dissatisfied ,with a fordign judgment, if in all
respects legal and binding, has no right simply because of
dissatisfaction to bring the matter into controversy else-
where.

These doctrines are subject to the following limitations :
1. That the judgment has not been obtained by fraud.
2. That the proceedings to obtain it have been regular.
8. That the parties interested have had notice, or an op-
portunity to appear and defend their interests. (McFher-
son et al v. McMillan, 8 U.C. Q. B.,80 ; cynolds et al v.
Fenton, & C.B. 187 ; Warrener ¢t al v. Kingsmill et al, 8
U. C. Q. B. 428, Burns, J. ; Meuus v. Thellusson, 8 Ex.
638.)

Supposing the judgment to be correct on these several
heads, the nest question, and the one as to which so much
difficulty exists, is as to its effect when produced in a
country other than where recovered. Is i* to be deemed
conclusive? If not, is defendant at liberty to go into its
original merits ?  If yea, what manner and to what extent
are the original merits to be inquired into ?

Here we find ourselves plunged into the troubled waters
of judicial strife. On one side we hear yes, ob another no;
and on all sides the uncertain sounds of hesitation and
doubt.

It is said that the common law recognizes no distinction
whatever ag to the effect of a foreign judgment, whether it
is betwee citizens or between foreigners, or between citi-
zens and foreigners. (Story’s Conflict. 8. 610.) The
following distinctions drawn by Boullenois, an eminent
foreign writer, are hcwever deserving of much attention.
He says, if the f.reign judgment is in a suit between
natives of the same country in which pronounced and ren-
dered by a competent tribunal, it ought to be executed in
every other country without any new inquiry into merits.
His rexsoning i3 to the effect that the judgment, having
emanated from a lawful authority and been rendered be-
tween persons subject to that authority, ought not to be
submitted to discussion in any other tribunal, which for
such a purpose must necessarily be incompetent. He also
argues that if the judgment be rendered in a suit between
mere strangers found within th : territorial authority of the
Court rendering it, and the ;arisdiction be in all respects
rightfully exercised over the parties, that it should be
equally conclusive; but that the jurisdiction cannot be
rightfully exercised merely because the foreigners are
there, unless demiciled there.

The inclination of the English Courts is to sustain the
conclusiveness of foreign judgments (Reumer v. O’ Niel, 23
Beav. 145, 3 Jur. N. S. 147, 26 L. J. Ch. 196); while
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that of the Amerienn Courts is to make them prima fucie
evidenco only, and so impeachable. (Story’s Conflict. s.
608.)

It is for us to esamine the question from an Upper
Canada point of view, by the light of our own adjudged
cases.

As early as 1835, we find the Iato Chief Justice of the
Common Pleas (Sir J. B. Macaulay) reported as using the
following language :

It way fairly bo inferred from oll the cases, that a
foreign judgment had in a court of competent jurisdiction
is conclusive upon the parties inter se prima fucie, subject
to be drawn in question by the party sought to he charged
or estopped by such judgment. They scem to pessess a
validity equivalent at least to a prowmissory note, or a
reccipt ‘n full. They afford sufficient foundation for an
action of debt or assumpsit in favour of creditors obtaining
them, and onght to be cqually available in favour of o
defendant. Ta the phintifi’s case, they are regeided as
more than mere evidence of a debt, for they are declared
on a3 upon awards, promissory notes, &. They import or
constitute in themselves sufficient cousideration or evidence
therenf to raise aa implied promise. In other words, they
clothe the plaintiff with a prime facie right of action
thereon, and are so r per se conclusive upon the defendaut.
The latter may shew a want of jurisdiction, fraud, injustice,
or irregularity in the recovery; but until assailed by him,
they are conclusive and sufficient ground of action. Being
more than evidence in favour of the plaintiff, namely, the
substratum of an action of debt or assumpsit, conclusive
upon the defendant until impeached, they would by analogy
seem more than evidence in favour of a defendant when
sued a second time, and pleaded in ber, though Tequiring
perhaps more technical precision than when declared upon ;
and conclusive upon the plaintiff until avoided by him,
upon grounds dehors the record, or apparent upon the face
thereof. Yet they do not merge or change the nature of
the original demand; a remark equally applicable, however
to negotiable securities, awards under parol submissions,
and other procecdings that might be named.” (McPhedran
v. Lusher, 3 U. C. 0. 8. 603.)

The Chief Justice of Upper Canada (Sir 4. B. Robia-
son, Ba:t.), in Warren et al v. Kingsmill ¢t al; 8 U.C.Q.B.
414, speaking of the foreign judgment sued upon in that
case, says, ¢ The judgment of the foreign court cannot be
conclusive except as to persons and things within its juris-
diction.”’

In the same case in appeal, 13 U. C. Q. B. 60, Mr. Jus-
tice McLean is reported as follows :

« A forcign judgment is prima facic evidence only, and
liable to be impeached, if the foreign law or any part of
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the proceedings of the forcigu court are repugnant to natu- | «The presumption is in favor of the judgment, and that

ral justice ; or if] for a cause of action arising out of the
Jurisdiction of such court, the decision ix made according
to the law of the country in which thesuit is tried, instead
of, and contrmy to the law of, that country in which the
cause of action arose.”

So Mr. Vice Chancellor Esten :

“Tho law regarding the obligation of our Courts to
enforce forcign judgments scems tolerably clear. It is
admitted that wherean attempt is made to enfurcea forcign
Jjudgment in our Courts, it is examinable, but prima fuacie
valid and binding, and furnishes a good cause of action.
In trath, every presumption is to be made in its favor; and
if it cau possibly be right under the circumnstances which
appear, it is the duty of the Courts to allow it to be
enforced.” (13 U. C. Q. B. 65.)

Mr. Justice Burns, in the same case, 8 U.C. Q. B. 424,
is reported as follows :

“ With respect to the question whether a foreign judg-
ment is {o be treated as conclusive evidence on the merits
of the original action, or only prime fucle evidence on
bebalf of the plaintifi, there has been a great conflict of
opinion among English judges from time to time. Some
of the most eminent have held with great confidence that
the evidence should be conclusive, while others have so
held with less confidence; arnd on the other hand, judges
cqually eminent have strenuously contended that fureign
Jjudgwents are merely prima facte evidence. The latter
view secms to prevail in America, though the extent to
which it should be carried is certainly not definitely scttled
there. It can scarcely be expected upon such a questior,
seeing such difference of opinion, that I can do more than
give my adherence to one side or the other, and in doing
50, I adopt the language of Mr. Justice Story, who says,
*Indced, the rule that the judgment is to be prime facie
evidence for the plaintiff would be a mere delusion, if the
defendant might still question it, by opening all or any of
the original merits on his side ; for, under such circum-
stances, it would be equivalent to granting a new trial. It
is casy to understand that the defendant may be at liberty
to impeach the original justice of the judgment, by shewing
that the court had no jurisdiction, or that he necver kad
any notice of the suit, or that it was procurred by fraud,
or that upon its face it is founded in mistake, or that it is
irregular and bad by the local law fori rei judicate. To
such an extent, this doctrine is intelligible and practicable.
Beyond this, the right to impugn the judgment is in legal
effect the right to re-try the merits of the original causes at
la. ze, and to put the defendant upon proving their raerits.”
(Story Con. of Laws, 5. 507.)

And at p. 430, as follows:

presumption must prevail until displaced, and it must be
displaced by shewing every thing to negative it. We find
this principle applied strongly in cases where it is alleged
the judgment has been obtained without the person having
had an opportunity of defending himself; aud there cor-
tainly is no reason why it should be less applicable when
the person admits he did defend hiwself. Not to uphold
the principle in tholatter case, would be in effect to re-try
the original cause.”
Again, at p. 68 of 13 U. C. Q. B., as follows :

“T was and am of opinion that the judgment is not con-
clusive, but that it i3 open to the person against whom the
judgment operates to shew that by our laws and by the
laws of the country where the judgment was obtained, it
was obtained contrary to the course of uatural justice;
and the question now is, whether this plea is sufilciont to
displace the legal obligation crising upon the judgment, or
does it allege circumstances and facts from which we must
eay the original merits must sgain be tried; or, in other
words, that we cannot allow an action on tho judgmeat
itself to be sustained because that judgment was obtained
against the course of natural justice. Whether the judg-
ment is to be opened or not is a question of law upon the
facts admitted, or if disputed to be ascertained upon trial.”

And at p. 75 of same volume, as follows :

«X take it to be the result of the cases—that a foreign
judgment sought to be enforced here is to be presumed
correet, and that alegal obligation arises thereon which
should be enforced; that it may however be impeached
either by intrinsic or extrinsic cvidence; and if it is im-
peached by extrinsie evidence then two thiugs are requisite;
first, that the party impeaching it must show that he
was altogether ignorant Jf the proceedings to obtain the
judgment, and therefore not bound by it, in which case he
must negative all and every possible circumstance on which
the judgment might be sustained; and secondly, if the
party has appeared and defended himself, then his extrinsic
attack should be accompanied by the intriusic evidence of
what the pleadings were, if auny, or the points raised, and
which came on for trial, by whatever means and process
the same came on, and the points disposed of, and how, by
tbe court.”

Mr. Vice-Charcellor Spragge, at p. 78 of samo volume,
is thus reported :

“The tendency of modern decisions appears to be to
hold foreign judgments conclusive upon the merits, and
only impeachable where the foreign court had not jurisdie-
tion, or the defendant was not duly summoned to answer,
or the judgment was obtained by fraud. The notes to the
Duchess of Kingston’s case in Smith’s Leading Cases, con-
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taining a summary of the deeisions upon the subject ; the
case of The Bank of Australasia v. Ilarding, (14 Jur.
1094), and the moro recont casc of T'he Bank of Austra-
lasia v. Nias (15 Jur. 967), all bear in favor of the con-
clusiveness of foreign judgments.

It is observable, however, that in all the cases where the
forcign judgment has been held conclusive, the cause of
nction has arisen within the country of the court which has
rendered the judgment; and great weight has justly been
given to the consideration, thet if the court, in which an
action upon a foreign court has been brought, were to in-
quire into the merits of that judgment, it would do so under
great disadvantages, and with inferier means of arriving at
the truth and justice of the case than were possessed by
the court by which the judgment was rendered ; and so it
has been said with great force, that ¢ invariably experience
shews that facts can never be inquired into sv well as on the
spot where they arose ; laws never administered so satisfac-
torily as in the tribunals of the country governed by them.”

Precisely as this language is forcible for the conclusive-
ness of judgments in the cases to which it refers, it is for-
cible against the conclusivencss of judgments rendered in
the courts of countries where the cause of action did not
arise, and when sought to be enforced in the country where
the cause of action did arise.”

Where judges so eminent differ so widely, it would be
presumptuous in us te think of laying down the law. The
differences will we hope have at least one goud eficct,
which will be ere long a legislative declaration of the law.
The Attorncy General deserves much credit for the attempt,
which we hope will be renewed during next session of the
Legislature in time to become law with some modifications:
His bill contains four sections, as follows :

1. A Foreign Judgment, rendered without this Provincer
against a party domiciled in this Province, shall not be conclu-
sive, either when the matter comesincidentally in controversy
hefore any Court in this Proviuce, or where a direct suit is
brought in this Province to enforce such Judgment.

2. A Foreign Judgment, rendered without this Province,
against a party ot domiciled in this Province when the Judg-
ment was rendered, and then subject to the jurisdiction of the
Court rendering such Judgment, shall be conclusive in bar
of & new action brought in this Province on tho same caso and
between the same parties ; but the party who sceks to enforce
such Judgment in this Province, must bring a new suit upon
it, in which the Judgment shall be primé fucie evidence only.

3. A Fureign Judgment, rendered in either Upper or Lower
Canada, against a party domiciled in the other section of the
Province, shalil be conclusive in barof a new action brought in
such other section of the Province on the same case and be-
tween ths same parties, but the party who secks to enforce such
judgment in such other scction must bring a new suit upon it
1n which the judgment shall be primd facie evidence only.

4. In either of the cuses mentioned in the two next preced-
ing sections, the defendant may contest the merits, and shew

not only that the lludgment was irregularly obtained, but that
it is unjust and illegal.

DORMANT EQUITIES.

Opiunions have hitherto been much divided as to the
true construction of the Dormant Equities Act, 18 Vie. c.
124. Many members of the profession construed the act
s0 as to include cases of mortgages, and as many gave it o
different construction. The case of Cualdwell v. Iall, re-
ported in other columus, decides the latter to be the true
construction. We are informed that the case is to be
appealed, with a view to the final determination of the
question.

ACTS OF LAST SESSION.

We subjoin a few of the most important Acts of last
Session that are now in foree, aud the provisions of which
arc necessary to be known and acted upon at once by the

profession :
CHAPTER 42.

An Act to repeal certain provisions of ¢ the Common Law Pro-
cedure dct”

Her Majesty, by and with the advice and consent of the
Legislative Council and Assembly of Canada, enacts as follows :
. The two hundred and fourth, two hundred aund fifth,
three hundred and twenty-sixth, and three hundred and
twenty-seventh sections of * the Common Law Prucedure
Act,” and the thizd section of “ An Act respecting Abscond-
ing Debtors,” are hereby repealed, save only so far as may be
necessary for upholding and continuing writs issued or pro-
ceedings had thereunder before the passing of this Act, and
any further procecdings necessary to be taken for the comple-
tion of the same.

1I. The following section shall be substituted for the re-
pealed two hundred and fourth section of the first mentioned
Act, and shall, in heu thereof he read as the two hundred and
fourth section of the said Act:—*‘The party entering any
such Record shall endorse thereon whether it be an assessment,
an undefended issue or o defended issuo: and the Deputy
Clerk of the Crown shall make two Lists, and enter each Re-
cord in one of the said Lists, in the order in which the Re-
cords are received by him; and in the first List he shall enter
all the assessments and undefended issues, and in the second
List all defended issues, and the Judge at Nisi Priug may call
on the causes in the first List, at such time and times as ho
finds most convenient for disposing of the business.”

111. The following section shall be substituted for the . 2pealed
two hundred and fifth section of the said Act, and shall, in
licu thereof be read as the two hundred and fifth section of
the said Act:—** In Town causesthe Records shall be entered
with the Clerk of Assize, who shall, for the purpose of receiv-
ing and entering the same, attend at the Court House on the
Commission or opening day, from nine in the morning until
noon, after which he shall not receive any record without the
order of tho presiding Judge, who shall hare the same power,
in this respect, as sct forth in the two hundred and third sec-
tion, and the Clerk of Assize shall make two Lists, as afore-
said, which shall be regulated and the business disposed of as
in Country causes.”

1V. “In any action depending in apy of Ier Majesty’s
Superior Courts of Common Law in Upper Canada, in which
the amount of the demand is ascertained by the signature of
the defendant, and in any action for any debt in which a Judge
of cither of the said Superior Courts shall be satisfied that the
case may safely be tried in the County Court, any Judge of
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cithier of the said Superior Courts may order that such case
shall bo tried in the County Court of the County where such
action was commenced, and such action ghall be tried there
accordingly and the record shall be made up as in other cases ;
and the order directing the case to be tried in the County
Court shall bo annexed to tho record; and tho trial «hall take
place in such County Court in the same way as ordin ry cases
are tried therein: and judgment may be entered inany such
action vn the fifth day after verdict rendered, unless the Judge
whe tries the caseshall endorsc on the record under his hand a
certificate that the casc is one, which, in his opinien, should
stand for motion in the Court in which it was brought, in
which case no judginent shall be entered until the fifth day of
the term of the Superivr Courts next fullowing the date ol the
Certificate.”

23 VIC. CIIAD. 25,

An Actto cxempt certain articles from seizure in satisfuction of

Delbts.

Mer Majesty, by and with the advice and consent of the
Legislative Council and Assembly of Canada, enacts as follows:

L. Chapter twenty-eight of the Ordnances of the Legislatuce
of the late Proviuce of Lower Canada, passed in the sccond
year of Her Majesty’s reign, is hereby repealed.

II. So much of Section one hundred and fifty-one of Chapter
niveteen of the Cunsclidated Statutes fur Upper Canada as
exempts certain chattels from seizure under writs of execution
issued under the provisions of that Act, is hereby repealed,
and in lieu thereof the fullowing words are substituted, and
shall be read immediately after tho word ““excepting” in the
said section, namely, * Those which are by law exempt {rom
“ seizure,”

1. Section two hundred and fifty-four of chapter twenty-
two of the Consolidated Statutes for Upper Canada is hereby
repealed, and the following substituted therefur, namely :

“254. The goods and chattels exempt by law from seizure,
““ shall not be taken in execution under any writ from either
“‘ of the said Superior Courts, or from any County Court.”

IV. The fullowing chattels, are hereby declared esempt
from seizure under any Writ issued out of any Court whatever
in this Province, namely :

1. The bed, bedding and bLedsteads in ordinary use by the
debtor and his family :

2. The necessary and ordinary wearing apparel of the debtor
and his family ;

3. Onc stove and pipes, and one crane and its appendages,
and one pair of andirons, one set of cvoking utensils, one pair
of tongs ard shovel, one table, six chairs, six knices, six forks,
six plates. six teacups, six saucers, one sugar basin, one milk
Jjug, one teapot, six spouns, all spinning wheels and weasing
loums in duinestic use, and tea volumes of buuks, vue axe, vne
saw, one gun, six traps, and suls fishing nets and scines as
are in common use;

4. All necessary fuel, meat, fish, fluur and vegetables,
actually pruvided fur family use and ot mure than suficient
for the ordinary cunsumption of the debtor and his family for
thirty days;

5. One cow, four sheep, two hogs, and fuod therefur, fur
thirty days:

6. Touuls nad implements of or chattels urdinarily wsed in
the debtor’s oceupatiun tu the value of sisty dollars.

V. Nothing in this Act contained shall exempt from seizure
in satisfactivn of a debt cuntracted for such identical Lhattel,
of any article enumeraced in Sul-sectivos thiee, four, five ur
six of Section four of this Act.

VI. The debtor may select out of any ‘arger number the
several chattels exempt from seizure under this Act.

2

23 VIC., cHAPR. 50.

An Aet to amend An it vespecting the Muwneipal Iustitutions
of Upper Canada.

Her Majesty, by and with the advice and consent of the
Legislative Council aud Assembly of Canada, enxets as {ol-
lows:

I. The three hundred and seventy-seventh section of the
fifty-fourth chapter of the Cunsulidated Statutes for Upper
Canada, intituled : An Act reypecting the Municipal Institutions
of Upper Canada, is hereby repealed.

1L The following section shall be substituted fur the repealed
three hundred and soventy- seventh sectivn of the said Act, and
shall, in licu thercof, be read as the tiiree hundred and seventy-
seventh section of the said Act:

“The Recorder’s Court shall hold fuur Scssions iu every
year, and such Sessions shall commence on the secund
Monday in January, and on the fiest Monday in the montbs
of Apnil and July, and on the third Monday in the month of
November.”’

bl )

LAW AND EQUITY BILL.
HOUSE OF LORDS.—.Apnl 24,

The Lord Chancellor in moving the second reading of this
bill, said that we bad arrived at a crisis in law reform, and
the yuaestion nuw was, whether there shvuld be a further fusivn
of law and equity. That subject had been commended to the
careful attention of Parliament in the speech delivered frum
the Thrune at the cummencement of the session, with a view
to enable the courts of common 2w finally to determine, ina
satisfactory manner, any case which might be duly brought
before them. There prevailed in this country what he believed
was unknown in any other civilised State—a distinctivn be-
tween the law adminietered in one tribuual and the law
administered in another. That had arisen from what ho must
call the narrow-minded and technical decisions of the common-
law judges in former times. Justice havitg been denied to
the subject in the courts of common law, it became necessary
to apply to another tribunal. Aonuther tribunal was cuosti-
tuted, from which the most important adsantages were derived
by the country—he meant the Court of Chancery. The great
men who had presided in that court bad cunstructed a must
beautiful system of jurisprudence, the admiration of the whole
world. Fur many generations s conflict went on between the
courts on one side of Westminster IIall and the courts on the
uther, and Lord Mansfield made an attempt to Lring about
some recon-~iliation. That jurist incurred great obluquy for
his endeavuurs, because it had unkappily been the practice
of the law courts fur centuries before tu regard their respective
rules as absvlute perfeciivn., lle remembered, indeed, that
when lic himself entered the professivn the eyuitable ductrives
of Lurd Mansfield were sneered at and contemped. Thus
things cuntinued, until furtunately a commissivn was appuinted
by ber Majesty, tu consider what impruveuients evuld be made
in the cuurts of equity. The commissivn counsisted of eminent
men—viz. Sir J. Rumilly, Lord Justice Turner, Sic W. P,
Wood, Mr., Justice Crompton, Sir R. Bethell, Sir J. Graham,
Mr. Ienley, Mr. J. Parker, and Mr. W, M. James. Their
recommendations, as far 28 the courts of equity were concerned,
had been almost entirely carried intv effect, but ke was sorry
tu say that in the cummun-law cuurts much yet rumained to
be dune. The commission took the moust enlightened view of
the sulject, and offered moust valuable suggestions. In the
rcpu:]t which they presented to uer Majesty in 1852 they
stated :--

“The mischiefs which arise from the system of several dis-
tinct courts proceeding on distinct, and in suine cases antag-



126

LAW JOURNAL.

[JusE,

onistic, principles, are extensive and deep-rooted. ‘I'hese
mischiofs, we boliove, have arisen in part frum the different
principles by which the different courts are guverned, and the
different systems of low from which those principles are de-
rived, and in part from inherent defects in the powers of
tho several courts. * * It happons that in many cnses parties,
in the course of the same litigation, are driven hackwardsand
forwards from courts of law to courts of equity, and from
courts of cquity to courts of law. A defendant in an action at
law, who has a just ground of defence, is often obliged to resort
to equity to control the decisivn of u court uf law, or to restrain
the plaintiff atlaw from proceeding to obtain a judgment which
cannot in equity be permitted to be available. * * Agnin courts
of Inw have no powers for tho preservation of property pending
litigation. A court of equity has such powers; aud parties
suing in courts of law are thus frequently drisen into equity
for the preservation of the property pending thy suit st law.”

The commissioners laid down principles he wished to see
adopted. They said—

‘¢ Jt is obviouely most desirable, that in every case the court
which has the cognisance of the matter in dispute should be
able to give complete relief.”

Iaving then discussed the various remedies which had been
suggested, they continued—

** We have arrived at the corclusion, that without abolishing
the distinction betweon law and equity, or blending the courts
into one court of universal jurisdietion, a practical and eftectual
remedy for many of tho evils in question may be found in such
a transfer or blending of jurisdiction, coupled with such other
practical an.endments, as will render each court competent to
administer comyletejustice in the cases which fall under its
cognisance. We think that the jurisdiction now exercised by
the conrts of equity may be conferred upon courts of law, and
that the jurisdiction now exercised by courts of law may be
conferred upon courts of equity, to such an extent as to render
both eourts competent to administer entire justice, without
the parties in the one court being obliged to resert to the aid
of the other.”

There the ground was laid down on which this bill was
founded—one cause and one court. It was not proposed that
a suit should be brought in the Coart of Queen’s Bench against
a trusteo fur breach of trust, or that an action for assault and
battery should be brought in the Court of Chancery ; but that
legal rights should be enforced in the courts of common lar,
and, if equitable questions arose incidentclly, that those courts
should have power to dispose of them without entailing on the
parties the necessity of going to another tribunal, employing
another sct of counsel, and thus incurring infinite delay and
expense. Ilis hon. and learned friend Sir R. Bethell, who is
not only a great advocate, but a profound jurist, in an address
which he delivered at the inauguration of the Juridical Socicty
in 1855, said—

“ For above o centary this country has exhibited the anom-
alous spectacle of distinet tribunals acting upon antagonistic
principles, and dispensiny, different qualities of justice. Itis
the rule and duty of the oue set of courts frequently to refuse
10 recognise the real right of ownership—to ignore defences
and claims founded on the best establishied rules of justice;
and the preventicn of gross injury committed in the name of
the Jaw is made to depend upon the other court being quick
enough to overtake and arrest the first in its career of acknow-
ledged ,i’njustice, and prevent it from deliberately committing
wrong,

The commissioners who were appointed to inquire into the
common-law procedure had reported on the samo subject, and
the country was leeply indebted to them for their labours.
Whatever might be thought of their suggestions respecting
the equitable jurisdictiun, their recommendations for amending
the pleadings and process of the common-law courts would be
generally admitted to have been most valuable. During the

first nino months after the Procedure Bill of 1852 camo into
vperation, the rules pranted by thuse courts were reduced from
38,000 to 3,081, althvugh a greater number of activns swero
brought and deponding. The Commun-law Commisioners
were Chief Justice Jervis, Chief Justice Cockburn, Mr. Justice
Willes, and Baron Bramwell. In their second report in 1852,
the commissioners stated—

*Wa think we shall not outstep the limits of our commission
by so far expressing our opinion, upon what is commonly
ealled the fusion of law and equity, as to say, that, whether
or not it mny be thought conducive to the despatch of business
and satisfaction to the administration of justice to dv away
altogether with the present division of lnbour between the
courts of law and equity, so far as that division arises out of
the diversity of the sublject-matters over which either class of
courts excrcires an exclusive and complete jurisdiction, it
appears to us that the courts of common law, to he able
sutisfactorily to administer justice, ought to possess, in all
matters within their jurisdiction, the power to give all the re-
dress necessary to protect and vindicate common-law rights,
and to prevent wrongs, whether existing, or likely to happen
unless presented.”

They then went on to recoromend specific improvements, on
which the present bill was partly founded. On the recom-
mendation of the commissioners, jJurisciction was given to the
courts of common law in all ¢ases where there was an equitable
defenco ; but the courts of equity held that suiturs were not
bound by the judgment where there was power to set up an
equitable defence ; so that, if judgment were given against
them, they might go 1nto a court of equity, file a bill, and have
the whole case tried over again. Sir I, Cairns, a great orpa-
ment of the profession, had brought in a bill which did give
to the courts of equity the powers that were required to do
full justice to suitors who cume before them ; whereas for-
merly it was necessary, when a legal question arose, to go
into & common luw court, having an issue directed to try the

oint. Sir If. Cunirns’ Act enabled the court of equity to decide
egal questions arising in an cquitable suit ; but he was sorry
to say that the equity judges were very reluctant to avail
themselves of the power, and it was often necessary in an
equitable suit to resort to an action in the commaon-law courts
to enfurce a legal right, and to incur great additional expense
by employing two distinct sets of counsel. In their third re-
port, the Cummon-law Commissioners-~Cockburn, Martin,
Willes, Bramwell, and Walton—pointing out the evils and
remedies, said :—

¢ It is our intention and wish that the result of what is pro-
posed should be ingrafted upon, and become purt of, the com-
mon law, and that the distinction between Common law and
Chancery law should be so far abolished. If, in addition to
this, the Cuust of Chancery is prohbited from interfering in
cases where common-law rights are thus rendered capable of
complete vindication in the courts of cummon law, and in which,
therefure, its interference will liave hecome useless, the
greater part, if not the whole, of the field of conflizt will by
done away with, by confining the uperation of the courts ve-
spectively to subject-matters peculiar to each, Thoroughly
to effect this it ic necessary to confer upon cmmon-law courts
power to give, in respect of rights there recognised, all the
protection and redress which at present can be obtained in
any jurisdiction, and it is upon this principle that we have
acted in onr suggestions. If they Le carried into cffect there
will no longer be the spectacle of jurisdictions imperfect in
i themselves, and clashing with one another, but each court will
i be armed in itself with exclusive jurisdiction over the subject-
matter within its cognisance, and with full power to give all
the protection and redress which the law at present affurds by
means of a pluarlity of suits. The vonflict of jurisdiction will
Le doneaway with, becausetheoccasivn furitwillno longer exist,

, Wo have only to add, that we have given our best attention
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to the q
of the
row from its remedica ; and wo have arrived at the conclusion,
strengthened by an experience of the working of the Common-
law I'roceduro Act of 1854, that the desired object can he at-
tained ns effectually, and with less expense, by means of tho
urdinary peoceedings of the common-law courts.”

This report having been proented ta her Majesty, no timo
was lost to carry it into execution.  The bill, of which he now
moved the second reading, had been framed entirely and ex-
clusively ou the suggestions of those cminent lawgers, tho
commissioners, Thoe bill for which he took no merit, was
drawn by Mr. Justico Willes. 1llo had introduced it without
altering a single line. It wisapproved by all the common-law
Jucges; hut tho equity judges, includ’'ng the Master of the
Rolls and Lords Justices Knight Bruce and Turner, signed a
memorial against any further fusion of law and equitv. lle
should not ask their Lerdships to pass this bill unless the ob-
Jections of the oquity judges could be obviated ; and therefore
he proposed, if the bill wero read a second time, to have it
immediately referred to a select committee. Lord Chief
Justice Cockbura had assured him, that, after having carefully
considered the questivzn, ho did nut believe those objections to
be tennble ; and Mr. Justice Willes was of a similar opinion,
e should n:t enter in detail into the provisions of the bill,
bat he might vhserve, that in thuse crses in which a court of
equity possessed the right on fixed principles, to grant relief
against the forfoituro of leases, and an ejectment wus brought
by tho landlord against the tenant, relief was sopught to be
afforded by dispensing with the present dilatury proceedings.
The noble and learned lord concluded by moving the second
reading of the bill,

Lnd St Leonards observed, that in so far as the bill tended
©) alter the present system of legal pruceedings, it might be
characterised as a measure calculated rather tv prumote the
confusion than the fusion of law and equity. 1le should in
the first place, draw the attention of the House to the factthat
the commissioners had not been authorised to make the report
which they had done, in reference to equity jurisdiction, inas-
much as their inquiry bad been direcied to the principles of

leading in the courts of common law, the manner of conduct-
ing suits befure those tribunals. and other circumstances con-
nected with their proceedings. The commissivners had,
therefore, gone besond the scope of their puwers in reporting
that it was expedient to give to the courts of common law all
the material functions which were now discharged by courts
of equity ; and this without the slightest necessity. By this
process it was supposed that the two differeat sgstems would
be amalgamated ; but all they would do was to take equity
from the courts that understwod it, and persons competent to
administer it, and give it to the courts that did nut understand
it, and persons who were not competent to administer it. If
there ntust be a fusion of the two &ystems, they must have a
code of laws deawn up for the purpuso.  As thelaw at present
existed, no man had ability enough to execute buth conimon
1aw and equity. Let them consider & moment how the courts,
the machinery of both systems, stoud. There were seven judges
in the courts of equity—the Lord Chancellor, the Master of
the Rolls, two Judges of Appeal, and three Viece-Chancellors.
Ifow they had answered the purpose intended was proved by
the fact that in no country was a system of equity law ever so
well or 80 cheaply administered as in England at present. The
Loxd Chancellor sat separately, the Master ofthe Rolls and Viee-
Chancellors were always sitting.  What did the bill propose
to substitute fir this machinery? The fifteen judges of the
common law, whose time was already fully occupied by the
business of their own courts.  Ouly a fow evenings since the
nohle and learned lurd un the woolsack asked their lordships to
agree to the bill for increasing the puwers of the judge of the
Divoree Court, on the ground that the cummun-law judges
were too much occupied to be able to sit as assistant judges
in the Court f Divorce. Then, how was it possible to ask

uestion, whether it is necessary to adapt the procedure | their lorduhips, withaut nocessity, to transfor the duties of tho
Court of Chaneery in enscs whoro it is proposed to bor-{ caurts of enuity, which they wore perfoctly compotont tu oxe-

eate, to the courts of comnion law, that could hardly do all
their own wirk?  They were quite inndequato to discharge
the acw duties required of them vr undertake tho amonnt of
busiaess that now veeupied the six equity courtsand tho seven
judges.  The consequence of the change would be, the equity
courts would not bo fully necupied, and the courts of common
law would be encumbered with too much work. ‘Lho machinery
of the (wo systems, fs at present constituted, enabled each
division to discharge its own duties.  But he thunght, with all
reapect to the comwon-law judges, thit they were rather too
fond of making cases brought before them the subject of refor-
ence to arbitration which was not the case in the Courts of
Chancery. 1t would be found impossible to transfer the busi-
ness of one set of courts to the other. It was inevitablo that
the common law judgzes should not be learned in the law of
equity ; yet it was proposed to traunsfor to them a system of
procedure they had never studied, and in which they had not
had the practice indispensable to form an equity lawyor. Tho
consequence of referring equity cases to the courts combined
must e confusion, and & mass of conflicting opinivns. 1lo
had the greatest respect for the learning of the common-law
judges in their own line, but coramon law lawyers themselves
would be ready to admit that they were notequity lawyers. If
there existed a want of eapacity in the judge, insuflicient time
for dealing with these quastions, and a want of adequate
machinery tor exceuting the decisions which might be made,
with what prospect of success, he asked, could it be proposed
to confer equitable jurisdiction on the courts of law? By
taking on themselves to act under the provisions of this bill,
these courts would frequently be forced to take charge of the
money belonging to suiters. In Chancery this portion of the
duties of the court had been reduced to a perfect system., All
monics were paid in to the Accountant-General, whoso oflico
was one of long standing, and who bad under him alarge staff
of clerks, while in the Bunk of England there was a large
department appropriated to the Court of Chancery, with a view
to insure the security of the funds and their due application.
Was it intended that there should be a similar Jarge establish-
ment for the courts of common law, or wero they to have a
repetition of what had already happened, where a suitor,
coming to claim his money, found that it had been dealt with
by the person to whom it was intrusted? In the case of a
fraudulent or improvident trustee the person entitled to the
cquitabln estate would bave little difficulty, and would incur
comparatively trifling expense, in causing tho property to be
cunveyed intu proper hands ; but before the common-law judges
a fraudulent trustees would be able to make out a much better
case ; and under the provisions of this bill, the owner he con-
tended, would be compelled to make good his equitable right,
as against the trustee, before it would be competent for the
judies to decide on the evidence. The result of the measure,
if passed, would be, that the equity courts would sit inactive,
while the law courts, with insufficient machinery, time, :}snd
information, would be engaged in the attempt to executv 1n-
perfectly and ineffectually the business which it wassought to
withdraw from the proper channel. As for amending the bill
in committee, there was but one thing which could be done
with it, and that was to iun a pen through nll the clauses relat-
ing to thecquitable jurisdiction.  The third report of the com-
mon law commissioners proposed that certain equitable powers
should be given to the law courts, which they refuse to assume
on the ground that they had not sufficient jurisdiction. It was
not, however, a want of power on the part of the judges, buta
want of determination to executo that power which prevented
them from dvingso. Thejudges found—and nobody was better
acquainted with the fact than the noble lord on the woolsack
—that they were unabie to deal with the subject, and they
refused tr assume the authority which the act of Parliament
had conferred on them, Now, it was proposed, in so maoy
words, that tii.  should have the power which they had before
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declared they were unable to execute. The bill directed that
in cases where the judges found they were not able to dojustice
they should let the party go toequity. Wasever such a provision
heard of ? It was proposed, as an improvement on the exist-
ing system, that powers should be transferred from the court
of equity to a court of law, and if the latter found itself unable
to deal with the cases brought before it, the remedy provided
was, that they should be sent back to the very court to which
at the present moment they belonged! He maintained, as he
had often done, that the tendency of modern legislation was
to drive suitors from the uncertainty and conflict of jurisdic-
tions into an arrangement of their suits by way of arbitration.
The bill propesed to give to courts of law power to enjoin
courts of equity not to give relief ; and a more monstrous pro-
position he had never heard. The noble and learned lord had
referred to the example of America, where the equity juris-
diction was at one time in a most unsatisfactory state. The
remedy applied was to enable judges of the eourts of law to
sit also as judges of equity; but that was not a fusion of law
or equity—it was a mere confusion of judges. The judges of
the Court of Exchequer here had at one time an equity juris-
diction ; but the resalt of their being both Jaw and equity judges
wag, that the equity jurisdiction was administered so unsatis-
factorily that an end was put to it by the unanimous assent
of all men, at a vast expense in the way of compensations and
retiring allowances. And yet Parliament was now asked to
sanction the re-establishment of a system with regard to all
the courts of law which had already been tried and failed sig-
nally! When thisbill was produeedithad thoroughly astounded
him, and he had no hesitation in saying that his surprise was
shared by every lawyer in and out of Parliament. He had
suggested to his noble and learned friend on the woolsack to
refer it to the working jadges of the courts of equity—since
the report of which it was the echo was drawn up entirely by
common-law judges. That was done, and the report of the
Master of the Rolls and the three Vice-Chancellors was now
on the table, condemning the bill on every ground. To every
word of that report he thoroughly subscribed. The Lords
Justices hiad not been ineluded in the reference, but they had
also expressed their opinion in strongeondemnation of the bill.
Therefore the noble and learned lord on the woolsack—new to
the court and to its practice—stood alone against the other six
judges of the court, whose lives had been spent in it. A more
important question had scarcely ever came before their lord-
ships, and whether the bill were to be referred is a select
committee or not, he should certainly take the opinion of the
House in the present stage.

Lord Cranworth said that he was not at present prepared to
say whether the bill would be dealt with better in a select
committee, or in a committee of the whole House ; but it was
very unfair to endeavour to crush the bill at onee, merely be-
cause somo of the details might be objectionable. The object
of his noble and learned friend on the woelsack was to enable
every court to complete the auit, and to decide finally on every
matter brought before it. No one could doubt that it was
better that each case should be decided quickly, cheaply, and
before one tribunal, rather than before many; and therefore
in the object of the bill he’ entirely concurred. He thought,
for instance, that it was munifestly useful that, when an action
of ejectment was brought, the court of common law should be
able to restrain parties from committing waste, without the
neceessity of an injanction from the Court of Chancery ; and
that if upon an action being brought for forfeiture for non-
paymentof rent, and themoney were paid within a certain time,
& court of common law should be able to stop the action, in the
same way as the Court of Chancery could now do. But with
regard to the great bulk of the clauses, he should feel great
reluctance in giving his assent. The real practical reason
why they coul ot make a fusion of law and equity was, that
ouve class of subject-matter in litigation required one sort of
machinery, and another class required another. If law and

equity were fused, all the courts must have the same machin-
ory in order to do justice. Asanillustration—ifa person died
in debt, the creditor might sue the executor at law, apd
obtain judgment ; but then the court of equity weuld step in,
and require all the assets to be collected, and distributed rat-
ably among all the creditors. The courts of common law
could not possibly deal with such a case, because they had not
the machicery whereby full justice could be dome. The ques-
tion was not whether the judges were equally competent, but
whether the courts had equally competent machinery. All the
learning and intelligence in the world would not do unless
there were the means to collect the assets, and distribute them
ratably. On the other hand, there were cases in which it was
unjust for the plaintiff to sue at all, yet the defendant could
not stop the action without going to the Court of Chauncery.
It was to meet this state of things that provision was made in
the second Common Law Procedure Act, whereby parties
were allowed to plead equitable defences, if the court did not
feel incompetent to deal with the matter. In the first year
after the passing of that act two cases arose which completely
illustrated the necessity of the alternative which enabled the
courts of common law either to admit or refuse an equitable
plea. In the first case an action was brought in which the
equitable defence depended on the defendant executing a proper
surrender, and doing other acts which the courts of common
law had no means of enforcing. In that case, therefore, the
plea was notallowed. In the second case an action was brought
to recover the value of machinery in a mill. The eqaitable
defence was, that 10,000Z had been paid for the mill and ma-
chinery, but, by a mistake, the machinery was not mentioned
in the bought and sold note. The court of common law could
deal with such an issue as that, and the plea was admitted. By
this bill it was proposed to enact thata party should be able
to obtain an ez parde injunction upon what was called an sum-
mons from a judge at chambers. At present such injunctions
were only granted by the Court of Chancery, to prevent irre-
parable mischief, upon a bill and affidavit disclosing all the
circumstancee both for and against the party applying. No
such security would, as he understood the bill, be obtained
under the present measure. - More than this—it was obvious
that an injunction, granted with the view of preventing irre-
parable mischief to one person, might cause an equal injury
to him against whom is was granted. Accordingly it was
essential to justice that there should be an immediate and
ready means of getting rid of it. Under the present system
the Court of Chancery was in theory, and to s great extent,
in practice, always open ; but if injunctions were to be granted
by judges at chambers during vacation, it might be several
weeks before parties considering themselves aggrieved had an
opportunity of applying to a court of common law for their
dissolution. He bhad felt it his duty to state his views upon
these subjects to their lordships, but at the same time, the bill
contained a great many useful provisions, and he therefore
hoped that they wonld give it a second reading.

Lord Kingsdown said that no bill more important in its
consequences than this had ever been laid before their lordships,
because, whether rightly or wrongly, it would subvert the
gystem of law which had prevailed in Eagland for above 200
years, and would introduce into the administration of justice
a confusion and an uncertainty to which the nation bad
hitherto happily been a stranger. The distinction between
law and equity arose from the circumstance, that any system
of jurisprudence which pretended to effect justice must apply
different remedies to the assertion of different rights, and to
the redress of different wrongs. The evil which was proposed
to be remedied by this bill, and which the report of the learned
commissioners suggested needed a remedy, was not that the
system administered by the Court of Chancery required to be
altered, not that it was wrong, not that it failed to do justice,
but that it would be more efficiently applied by courts other
than those to which its administration was now intrusted.
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The question was not whether some particular items of
improvement might be adopted, but whether the general
change, termed * a fusion of law and equity,” was in itself
desirable ; and if so, whether this bill would satisfactorily carry
itinto effect. He collected from the report of the commissioners,
that his noble and learned friend opposite {Lord Cranworth)
objected on a former occasion to proposals which were again
submitted to their lorships in this measure. In this matter he
must say his noble and learned friend had added another to
the many acknowledged, or but ill-acknowleged, obligations
which the country owed to one who, while he held the Great
Seal, unostentatiously discharged his high duties in a manner
that might challenge comparison with his predecessors. The
provisions of the bill with respect to granting injunctions and
the hearing of appeals, instead of diminishing delay and ex-
pensewould largely increase them. After describing thevarious
costly stages through which litigants would have to pass without
obtaining a settlement of the questions in dispute between them,
the noble and learned lord said he had every respect for the
commissioners on whose recommendations the measure was
stated to be based ; but it was not in the nature of things, that
they should understand the equitable principles, practice, or

leading which they desired to apply to the common law courts.

t was with surprise he had heard the authority of hislearned
friend the Attorney-General cited in favour of this bill.

Lord Chancellor.—1 quoted, in support of the principle of
the bill, his address to the Jaridical Society.

Lord Kingsdown continued.—They all knew the precision
and accuracy of the Attorney-General; and it was impossible
for him to persuade himself that his learned friend had ever
given his high sanction to one single clause in this measure.
Judging only from the internal evidence of that document, he
must say that no man in the slightest degree conversant with
the doctrines and practice of a court of equity could give his
ranction to such a bill as that. It was said to be desirable
that courts of law should possess the jurisdiction by way of
injunction now exercised by the courts of equity. And how
was it proposed to carry out that object? In the courts of
equity an injunction was granted most rarely, and guarded
with extreme precautions, in order to restrain the infraction
of a right. It was given only in cases where, if withheld, irre-
parable injury would be done to property. His noble and
learned friend said he was respounsible for this bill. One could
hardly believe that he had ever read its provisions. While
professiog to confer this jurisdiction on courts of law, inetead
of confining it a8 it had been confined by courts of equity, the
bill actually extended it to every possible case in which actions
for Lreach of contract or other injury might be brought. All
actions at common law were founded either on contract or on
tort ; and in what cascs were courts of law to be empowgred
to issue write of injunction? Why, before any proceedings
had been taken, “in all cases of threatened breach of contract
or other injury of such a nature that an action at law for da-
mages might be maintained for the same if committed.” Was
there ever anything so monstrous? Any action for a threat-
ened breach of the peace—the most important or the most
trivial— might be the subject of these injunctions, because a
court of equity might issue them. Looking through this re-
port, as he was bound to do when told it was the foundation
of this bill, he had met with a passage which had rather sur-

rised him, and which he was utterly unable to compreh(z?d.
Yt spoke of the jurisdiction of the Court of Chancery to
entertain bills technically called hills for new trial” He must
say he had never heard of such bills. He should apologise to
their lordships for entering into these details, but it was 1m-
portant that the matter should he fully discussed. A good
deal had been talked of she fusion of law and equity, but he
could not help thinkins that there ought to have been a fusion
of equity and common-law judges on the commission. He had
no apprebension that this bill, or anything like it, could ever

by possibility pass into law. e had not much apprehension
that this bill would go to the other House of Parliament in its
present shape. He confessed he distrusted al these attempts
to tamper with the existing legal institutions of the country.
Our judicial system was like our legislative syatem ; they were
both the native growth of England; they had grown with the
growth of the people, and accommodated themselves gradually
to their wants. There might be irregularities or a want of
symmetry in some parts of the system, but they had combined
to give the country a greater share of order, freedom, and
security of property than had ever been enjoyed by any other
country under the sun ; and he did trust their lordships would
pause long before they adopted speculative alterations either
to impair the efficiency of the courts or endanger the security
of property.

rd Wensleydale entirely agreed in the panegyric pronoun-
ced by his noble and learned friend on the woolsack on the
various commissioners who Lad considered this subject, but
he objected to this bill going so much beyond the original cases
in which the equity and common-law courts came in contact
with each other. He therefore entirely agreed with the noble
lord who first addressed their lordships in oppogition to this
measure, as to the extreme impropriety of extending thé juris-
diction of common-law courts to cases of injunction. The
noble and learned lord concluded by observing that he could
not concur with his noble and learned friend (Lord St.
Leonards) in objecting to the riotion for the second reading
of the bill.

Lord Chelmsford said he entirély concurred with his noble
and learned friends by whom he had been preceded in their
opposition to the bill, and added, that when the question which
it Involved came on for discussion again, it would be desirable
that the I{onse should consider whether a measure of such a
character ought to be introduced, proposing to effect, as the
greater portion of it did, important alterdtions in the jurispru-~
dence of the country, and adopted, so far as its teference to a
select committee was concerned, because it contained certain
clauses which were in themselves unobjectionable.

The Lord Chancellor, in reply, said that as the bill was
about to be read a second time without oppostion, he should
not enter into a discussion of the various objections which had
been urged against its adoption. He could not, however, help
expressing the great surprise which he felt at the statement
which ha.g been made by his noble and learned friend who had
feft the House, (Lord St. Leonatds), to the effect that he re-
garded it as an act of great presumption on the part of the
Common-law Commissionera that they should have dared to
meddle with the subject. His noble and learned friend, indeed
seemed to look upon the conduct of the commissioners in that
respect as the right reverend bench might be supposed to view
a proposal for the rejection of the ten commendments ; but he
should remind the noble lord that the commissioners had been
aathorised to examine how far the courts of common law might
be improved, and that they had come to the conclusion that &
great obstacle to that improvement was the want of equitable
jurisdiction. Their having made a report in accordance with
the authority with which they were invested, constituted
the head and front of their offending ; and he conld not help
adding, that the oljections to the bill, which were founded on
that report, seemed to him to be based on an entire misappre-
bension of its meaning; for it did not propose that suits, of
whatever character they might be, might be brought indis-
criminately before either equitable or common-law tribunals,
but that if, incidentally, a question of law arose in a suit in
equity, the equity courts might be empowered to deal with it,
and zice versa. Any amendments in the bill which might be
suggested would, he need hardly say, receive his most careful
consideration,

In reply to Lord Chelmsford,
The Lord Chancellor said, when the memorial from the
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equity judges should be addressed to him he would Iay it be-
fore the Houso; and when their lordships had had an oppor-
tunity of reading the objections on one side and the other, he
should be ready to refer the bill to a select committee.—Jurist.

LECTURES
OX THE JURISPICTION AXD PRACTICE OF THE HIGI COURT OF
ADMIRALTY OF ENGLAMND.

MORRIS,

(Conclusion.)

I now come to the jurisdiction and pract’ce of the Prize
fourt. My remarks under this head must be estremely gene-
ral. Time prevents my entering upon it at all in detail. I
need scarcely say, that I shall not profess to enter upon the
principles of prize law ; to discuss such a subject would require
more time than I have allotted to me for both my lectures. I
shall merely refer to the jurisdiction and practice of the Prize
Court (for the present happily of minor importance), with the
view of giving you a general notion thereof, that being neces-
sary in order to complete the subject which I have undertaken,

The rule of locality, to which our attention has been so much
directed in reference to the Instance Court, never prevailed in
the Prize Court. In the language of Dr. Browne, ¢ In matters
of prize, the rule which the civilinns so much, so justly, but so
unsuccessfully Jaboured to establish in the Instance Court, is
universally confessed and admitted.”

The Prize Court exercises its functions by virtue of a special
commission from the Crown, issued at the commencement of
each war.

The Crown is, as it has been termed, the *fountain of

rize.” ¢ No man has or can have any interest in it,” said
rd Stowell, * but what he takes as the mere gift of the
Crown ; beyond the extent of that gift he bas nothing.” To
whom, then, does the Crown grant prize? It is not everyone
who can seize enemics property. In our wars prior to the last,
licenses were granted to pricateers toseize prizes. The officers
of tho navy have always had direct power from the Crown to
scize, without any express license. In the last war no licenses
were granted to privateers,* the power tu seize was, therefore,
limited to the officers of the navy.

Captors, even when Crown officers, haveonly a right to seize
subject to the duty of bringing to adjudication; ““a duty,” as
Lord Stowell remarked, * enjuined that they may not make
seizure, without Lringing the ship and goods seized to the no-
tice of the proper tribunal, in order to prevent the right of
scizure from degenerating into piratical rapine.”’t

It is a principle of prize law, both in this and other civilised
countries, that the sovereign power can direct the release of
ships taken as prize, before final adjudication. An esercise
of this power occurred in the late treaty between France and
Austrin—one of the articles of which was, that France should
give up all Austrian ships not condemned.

In matters of prize the Admiralty has exclusive jurisdiction.
The Courts of Common Law cannot interfere. This point was
expressly decided in the great case of Lindo v. Rodney.d Lord
Mansfield, in that case, gave a luminous exposition of the
Jjurisdiction of thy Prize Court. 1Ile said, *“The Prize Court
is peculiar to itself—it is no more like to the Admiralty (viz.
the Instance Court) than to any court in Westimnster Iall
The Instance Court is governed by the Civil Law, the laws of
Oleron, and the customs of the Admiralty, modified by statute
law. The Prize Court is to hear and determine according to

BY JOHUN ES@.

* Qne of the articler of the 1ate Treaty of Paric was that privateering should
be abolished : bt thie, af conrer, only applics as between the contracting pastios
The United States of America have refused to be bound by it.

4+ The Elele, 3 Rob, 1835, £ 2 Douglas, Rep. 613.

the course of the Admiralty, an the Iaw of nations. The
end of a Prize Court is to suspend .he property till condemna-
tion ; to punish every sort of mishehaviour in the captors; to
restore instantly, velis levalis, if, upon the most summary
examination, there does not appear a sufficient ground; to
condemn finally, if the goods reully are prize, against every-
body, giving everybody a fair opportunity of being heard.
captor may and must foree every person interested to defend s
and every person interested may force him to proceed to con-
demn without delay.”

The Prize Court tries all captures in ports, havens, &c., as
well as on the high seas; and so, even, as to prize taken on
land, if it be the result of a fizht begun on the water. DBut,
as remarked by Lord Mansfield, in the case® which I have just
referred to, ““as to plunderor booty in 2 mere continental land
war, without the presence or intervention of any ships or their
crews, it never has been important enough to give rise to any
question about it. It is often given to the soldiers upon the
spot, or wrongfully taken by them contrary to military disci-
pline. If there is any dispute, it is regulated by the Com-
mander-in-Chief. There is no instance in history or law,
ancient or modern, of any question before any legal judicature
ever having existed about itin this kingdom. To contend that
such plunder was within the rule and jurisdiction of the Prize
Court, might be opposed by the subject matter, the nature of
the jurisdiction, the person tu whom it js given, and the rules
by which he is to judge.”

By the Statute of Victoria,} it is enacted, s. 22, as follows—
viz. *“ That the said High Court of Admiralty shall have juris-
diction to decide all matters and questions concerning booty
of war, or the distribution thereof which it shall please her
Majesty, her heirs and successors, by the advice of her and
| their Privy Counci), to refer to the judgment of the said Court;
'and in all matters so referred, the Cuurt shall Eruceed as in

case of prize of war; and the judgment of the Cou t therein
shall be binding upon all parties concerned.”}

The Prize Court proceeds according to the law of nations;
as Lord Stowell remarked, || * what fureigners have a right to
demand from ii, is the administration of the law of nations,
simply, and exclusively uf the introduction of principles bor-
rowed feomm our own municipal jurisprudence, tv which it is
well knuwn they have at all times expressed no inconsider-
able renugnance.”

Oane of the principles of the law of nations is, that the
question of prize must be decided by the Courts of the country
of the eaptor. Thus, supposing in the late war between Irance
and Austria yne of vur ships had been seized, either for earry-
ing contraband of war, or for any other reason for which the
property of neutrals is liable to seizure, the Courts of France
or Austria, as the case may be, would have had to decide on
the important and delicate questions which might have arisen
out of such a seizure; heuce the great importance of main-
taining in this couutry, in time of war, the high character
which our Prize Court has attained, through the eminence and
ability of its judpes, sceing the great influence the decisions of
the Court might have on our relations with other countries,
especiaily neutrals.

On one occasion Lord Stowell is reported to have said—
“ The seat of judicial authority is Jocally here in the belligerent
country, according to known law and practice of nations ; but
the law itsel{ has no locality. It is the duty of the person who
sits here to determine this question exactly as he wonld deter-
l mine the same question if sitting at Stockliclm : to assert no

* Lindo v, Kodney, 2 Doug. Rep. 613. +3 43 Vit c. GO,

$ The registrar tlated to me after the lecture, that no ordera In Conresl haveo ac
yet e made under this sectlon.  Tle als~ ™~ joncd to me the exce of a relzuro
during the Hussian war of a vessel i courso of buikling fn this couutry for Russiag
it .+ s eundemned as prize—not by the Admiralty, it being sclzed on land=—but by
an inquisttion from thie Crown,

| The Peemer ¢ Rl By 201
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protensions on the part of Great Britain which he would 2ot
allow to Sweden in the same circumstances, and impuse nv
duties on Sweden, a8 a neutral country, which ho would not
admit to belong to Great Britain in the same character.

The Prize Court, in administering what has been termed
the law of nations, is frequently controlled or guided by the
Orders in Council, proclumations, &c., of the sovercign. Lord
Stowell remarked *—* 1t is strictly true that, Ly the constitu-
tion of this country, the king in council possesses legislative
rights over the Prize Court of Admiralty, and has power to
issue orders and instructions, whick it is bound to obey and
enforce; and they constitute the written law of this Court.
These two propositions—that such Court is bound to adminis-
ter the law of nations, and that it is bound to enforce the king's
Orders in Counacil—are not at all inconsistent with each other,
because these orders and constitutions are presumed to cor.furm
themselves, under the given circumstances, to the principles of
its unwritten law. They are cither directory applicatiors of
those principles to the cases indicated in them—cases which,
with all the facts and circumstances belonging to them, and
which constitute their legal character, could be but impe: fect-
1y known to the Court itself—or they are positive regulations,
consistent with those principles, applying to matters which
require more exact and definite rules than those general prin-
ciples are capable of furnishing. 'I'he constitution of the Prize
Court, relatively to the legislative power of the king in coun-
cil, isanalogous to that of the Courts of Common Law relatively
to that of the Parliament of this kingdom. These Courts have
their unwritten law, the approved principles of natural reason
and justice; they have likewise the written or statute law in
Acts of Parliament, which are directory applications of the
same principles to particular subjects, or pusitive reguiations
consistent with them, upon matters which would remain too
much at large, if they were left v the imperfect infurmation
which the Court could extract frum mere geuesal epeculations.”
¢ Such are the leading outlines of the jurisdiction of the Prize

Jourt.

The following is a short outline of its mode of procedure, as
set furth in a letter from Lurd Stowell and Sir Juho Nicholl
to Mr. Jay, the American ambassador, in 1794, and it 1s be-
lieved that the practice is still substantially the same as there
described. [The lecturer, instead of reading this extract, re-
ferred his hearers to ** Story on the Practice of Prize Courts,”
by Dr. Pratt (a bouk ecasily to be procured as a low price),
which cuntains not only the lctter referred to, but also a great
deal more of valuable and instructive infurmativn.  This book
was recommended to the attentive considerativn of the student. |

I ought here to mention, what no doubt most of you are
familiar with—viz. that the appeal from the Admiralty Court,
both the Instance and Prize Court, is to the Privy Council ; the
same applies to the Viee-Admiralty Courts in our colonies,
from which there used to be an appeal to the Coust of Admir-
alty here.

Before concluding, I wish to make a few general observa-
tions and suggestions,

Mr. Pritchard. in his introduction to the Admiralty digest,
described the branch of Jaw which we have been considering
“‘as highly interesting, from its great importance to the com-
mercial interests of Great Beitain, and from the simplicity and
purity of its principles, as contradistinguished from the intri-
cate ramifactions of the municipal law, consequent upon an
artificial and highly refined stato of society.

A comparison of the procedure of the Court with that of our
superior courts of Jaw and equity, will, I think, suggest the
reflection whether this Court might not usefully have extended
to it concurrent jurisdiction, with our courts of law and equity,
in all maritime matters. The prejudice against the civil law,
which first accasioned the passing ot the restraining statutes,

* Edwarda's Ad. Jurisdis. p 240

.

has no longer any place with us. The probate and divoree jur-
isdiction is now administered by our municipal judges, and the
procedure of those Courts, as well as that of the Admiralty
Court, i3 now assimilated, as near as may be, to tho practice
of our uther Courts; but the expedition with which the ship
can be arrested, the completeness with which justice may be
done upon the whole case without the expense of Chancery,
and a relalece superiority in the mode of taking evidence, are
advantages which would, I think, bring suitors to the Admir-
alty Court, if they were allowed & free choice of courts.

On this point I will read to you the language in which Sir
Leoline Jenkins summed up his celebrated arguiaent before
the House of Lords on the Admiralty jurisdiction, in the reign
of Charles II.:—** I hope, my Lords, to conclude with some-
thing that will give all parties content, and must be under-
stood to be a conveniency : it is, that we of the Admiralty are
content that suitors may have their option of the court they
would sue in, If mariners will go for their wages, owners fur
their freight, merchants for their damages, material men for
their money, to the common law, we ghall not in the least re-
gret it; but if they choose rather to come to the Admiralty (as
certainly they will not, unless they find the dispatch quicker,
the procecdings less chargeable, and the method of judgment
and execution more svitable to their business), we desire leave
to receive them, and do them justice without the danger of o
penal statute, and without the interuption of prohibitions when
once we are possessed of the cause.  And this is all we desire.”

I can only echo the quaint language of the old Admiralty
judge, as clearly expressing what, it seems to me, will alone
meet the necessity of the case at the present time.

In Ameries, where Admiralty law is administered by the
same judge, and in the same courts, as common law and equity,
' the judges have strugeled, and successfully, to maintain and
uphold the Admiralty jurisdiction, and the consequence is
that, in that country, the Admiralty has concurrent jurisdic-
tjon with the other courts in all or most civil maritime matters.
Il;\ America the Admiralty process in rem is only applied where
there is a lien, either by the maritime or statute law or by
contract: where there is nosuch lien the only remedy availabloe
is in personam, and this secms to me the true principle, and
onc which should he borne clearly in mind in any extension
of the Admiralty jurisdiction with us. Hitherto it has not, I
think, been praperly attended to. Thus by the statute of
Vietaria, a fureign ship is made suhject to proceedings in Ad-
miralty for necessaries, and thereupon it has been held that
the procceding in rem applies, that heing one (though, as wo
have seen, not the only) mode of Admiralty procedure. No
doubt this was what the Act of Parliament intended, but it
would have been far better, I submit, to have created an ex-
press lien by the siatute.  One of the inconveniences of not
having done this is, thatif a question should arise as to neces-
sarics to a foreign ship in any other court but the Admiralty,
it would be there held that there is no lien, and thus tho two
tribunals would be administering what is practically different
law. Another inconvenience of there heing no lien created is
pointed out by Dr. Lushington, in the case [ referred to when
upon the subject of “ necessaries.” Bat so it is in most of
“our legislation, we don’t like to go straight at the point ; now,
‘aithough I advocate the extension of the Admiralty jurisdic-
tion, I do not enter upon the question of the extension of the
lien on the ship, or the proceeding in rem, which is the neces-
sary and proper accompaniment of the lien.  Put the extension
of the jurisdiction on its proper ground—rviz. the free choice
of the suitor—and it will, I think. be carried; but if we mix
up with it the question of lien, we at once open up different
considerations, on which there is a good deal to be said on hotk
sides. Time will not permit me, and i it would, this is hardly
theo place, to enter upon that qaestion.  Allthat I now contend
for 13, that the Admiralty jurisdiction should be extended in
the way 1 have suggested, providing, at the same time, as is
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the law in America, that the remedy in rem should, as to any |
cases not now cognisable by the Admiralty, only apply where
there is a Iegal licn ; in other cases letting there be a remedy
wn Ipersonam only. .

n the Admiralty Courts in our North American colonies,
the Admiralty jurisdictivn remains on its ancient fuoting.  The
reason given by Dr Lushington is,* ““ that after the revolution
of 1640 broke out; there was a great jealcusy against the
Ecclesiastical Courts, and this was extended to the Court of
Admiralty ; and so in Lord Iolt’s time its jurisdiction wascur-
tatled, wherens in our North American colonies there were no
Ecclesiastical Courts to excite any such jealousy.”

The Scotch Courts are enabled to act in rem,T by virtue of
their ordinary powers of arrest, without the aid of the maritime
Iaw. Until within mmodern times there was, however, a special
Admiralty jurisdiction in Scotland (as there is still tn Ircland
and also In the colunies—in the latter, under the title of Vice-
Admuiralty Courts), but now it isvested in the Court of Session,
which, as you no doubt know, is a Court administering both
Iaw and equity, as is usually, if not universally, the case with
the Courts of all countries, whose jurisprudence, as in Scotland,
is founded on the Roman civil law.

In this country, the public mind is quite disposed to give a
fair trial to any mode of procedure, which aims at greater sim-
plicity than that which prevails in our courts of law and equity.

It is scarcely necessary for me to refer you to what 1 havo
already said, as to the advantages of proceeding in the Admi-
ralty, ‘instead of at co.pmon law, in collision causes. Orer
charter-parties there seems no valid reason why the Ad-
miralty Court should not have cognisance ; and there is the
reason in favourof it, that the Admiralty clearly had jurisdiction
in such cases Jonz before the passingof the Restraining Statutes.
At the time when efforts were made at an arrangement between
the Common Law and Admiralty Courts in thereigns of James
1. and Charles I, it was conceded that the Admiralty should
have jurisdiction in cases of charter-parties. So, in suits for
wages, why pot abolish the distinction, which precludes suite
in this court where there are special contracts?  Such abuli-
tion was, I believe, recommended in the repurt of the select
committee, to which I shall presently advert.  Why has the
Court of Chancery had conferred on it by the Merchant Ship-
ping Act, s. 504, sole jurisdiction, where there are several
claims on the ship for damage and the value of the ship is in-
sufficient to pay them all, to apportion the value amongst the
several claimants, when it might, I submit, have been as well
if not better exercised by the Court of Admiralty, which has
generally to adjudicate on the very claims which necessitate
the interference of the Court of Chancery? § Why in such case
could not the Court of Admiralty have power to complete jus-
tice, without going to asecond, and that a very expensivecourt?

Then, again, in marine insurance cases, where there are
several underwriters, a separate action at common law can he
brought against each. It is true that these actions may be
consolidated, but not until the expenses of the initiatory steps
in cach action have been incarred ; whereas, in the Adiniralty
one suit would determine the whole matter.||

* The Reyal Arch, 39 Law T. 193,

1 Sco an interecting eaney Hurmer v, IR, T B F. Moo. 268, In which the dis.
tinctlon between the Adminmlts procesk in ron, and the power of the Scotch Courts
to arrest, and of the Mayor's Court 10 Loudon to attach, was fully consjdered.

$ Sce thecare of Chpe v, Dokertn (27 L. 3, Ch . G0). Tt faastriking illustra.
tloa of the mischiel 1 have pointed out in transferring toChiatcery the jurisdiction
{12 sach cases. It was held in that casn that an Awerican shap could not avail
i taclf, cither against anothier Amncrican ship or o British ono (for §t was not clear
what the character of tho ather ship was), ofthe Hmitation of tho owner's Hatihty |
for damage. and that notwithstanding a suzgestion that the lavwe of Amoetiea was
the same ne ours on this polnt. 1 donot think the Court of Admniralte (winch s
an insora:;ﬂounl oours) would havedecided sohiberally. X C,4 1. &L J. 267, 2 De
G. &J. 614,

[ Sed 3 Black. 74, as ta the “ Courtl of Policiex of Asstirance.” created by st. 43
Eliz. ¢ 122 Tho remaths there made semitt to bee confirmatory of the views I have
berourged. Sce thecaso of De Lovio v, Loty before refetred to, fo which Judge
Story held, that a paliey of maring nsurance was cognisable in the Adwmiralty of

In this court the proceedings nre not cramped, by limiting
the matter to betried to certain defined issues between plaintitf
and defendant ; but the Cuourt can not only try disputed ques-
tions, whether of law or fact, but can also, in the same suit,
administer equity, as between the parties to it, without sending
them to another court. Fhis is what it does in salvage cases,
whore in tho first instance, the Court determines how much
salvage is to be paid, and then, in the same suit, apportions
the amount amongst the salvors, if more than one, according
to their respective degrees of merit.

There is a case reported in the 14th Jurist, where hottomry

creditors seized the cargo under the Admiralty process; and,
there not being enougzh, otherwise, to satisfy the honds, the
cargo was applied to that purpose, and the owners of the cargo,
in order to recover the value of it from the owners of the ship
had tu bring actions at law; whereas, if the Admiralty had
the enlarged jurisdiction I have suggested, it could, in one suit,
have adjudicated on the rights of all parties arising out of the
bottomry transaction,
_ At present the Admiralty Court has ne power of enforcing
its decrees, where the ship or its proceeds are not arrested,
except by attachment. If the jurisdiction is estended, the
Cuurt ought, I submit, to have the same powers of issuing
exccution directly, against goods and lands, as are now pos-
sessed by the courts of law and equity; it is only within the
last few years that such powers have been conferred on the
Court of Chancery.

In the report of the select committee of the House of Com-
mons on the Admiralty Courts, in 1833, and the evidence taken
thereunder, great fears were expressed as to the effect of throw-
ing open the Leclesiastical and Admiralty Courts, as tending
to discourage the special study of the civil law in this country.
The great importance of having a judge, and a body of prac-
titivners, skilled in civil and international jurisprudence, was
urged, and properly so.  What wounld  ve been the position
of this country during the early part ui the present century,
if it had nut had a judge like Lurd Stowell to administer the
numerous, impurtant, 1ntricate, and delicate questions of in-
ternational law which then arose—questions which, between
us and neutrals especially, might have influenced decisions of
war or peace? So, again, as was properly urged in the report
1t is of great importance that we should have some judges
skilled in the civil law to sit in the Privy Council, on the de-
cision of appeals from our colonies, in some of which the civil
law, or some modification thereof, prevails.

We must, if possible, keep a suflicient amount of Admiralty
business together, to occupy u competent judge, and to attract
a proper class of practitioners, both as advocates and proctors.
In this way the danger referred to in the report may be best
avoided, and it affurds another, and a strong argument for ex-
tending the Admiralty jurisdiction.

I have taken notes uf some cases in the reports, bearing upon
the duties of pructors in this court, which I thought might not

| be without use on an cccasion like the present.

The first I have is of o case as to the preparation of affidavits ;
the note of it is as follows:—*“1It is contrary to the duty of
persons preparing affidavits in salvage cases, &e., to make out
the statemeuts to which the witnesses are to swear, in Janguage
contrary to the natural tone in which the parties would unas-
sisted, espress themselves. They should consist of a plain
statement of the facts and circumstances, as the witnesses
themselves statethem, and as they would state them if examined
in court. ‘I'he Court wishes always to have the statements of
such witnesses in their own language.”’— %e Tuicne, § Jur. 222

The note of anuther case is as follows :—* Proctors are to
take all practicable care to be assured, as far as circumstances
will permit, that they arc duly authorised to appear for the
individuals on whose behalf they profess to act.”— e Jawdee,
1 Notos of cases, 597,

America.

In another case (one as to mariner’s wages, whero the
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claimants were illiterate), Lord Stowell remarked that, * the
proctor has in these cases something of a pullic, as well as a
private duty thrown upon him something that in such cases
he owes to a fair administration of justice, as well as to the
private interest of his cmnlayers.  The interests propounded
for them ought, in the proctor’s own apprehension, to be just,
or at least fuirly disputable; and when such interests are pro-
pounded, they are not to be pursued per faset nefus”” In the
same case he said, ‘I adhere to the opinion that I have ex-
pressed, that where an intercourse for such a purpese as the
definite settlement of a claim is to take place, it is most
effectually conducted by the proctors themsclves, and nct by
their clerks ; they have both a personal and legal weight, and
an authority that can better support them: against overweening
pretensions, and there is a direct responsibility belonging to
them, highly proper to interveno in any poiut su estremely
important ag the proposed final adjustment of a cause.” Fur-
ther on he remarked, ““ That not only is a practitioner bound
not to stifle evidence, or to instruct witnesses, when examined,
not to commit themselves, or in other words, not to tell the
whole truth ; but, moreover, that where a meeting is held for
amicable arrangement, and the parties are personally produced
for the purpuse of fair agreement, and to prevent litigation, it
is contrary to the purpose of such a2 meeting, to resist fair dis-
closures of all facts leading to a just conclusion, or to suppress
fucts without a knowledge of which real justice is unattainable ;
for men ought not to come to such a meeting us to a catching
bargain, but in the full spirit of equitable adjustment”  Phe
TFyederick, 1 Ilagg. 211, 220, &e., in which case Lord Stowell
ordered the proctor to pay all the costs.

There are other cases, but I furbear to truuble you with
them.

I take the liberty of suggesting to the Incurpurated Law
Society that they should watch over, and endeavour to promote
all proper amendments in our Admiralty Law; and the same
Committee, if there be one, which attends to probate and
divarce law, might take this also under its cognisance. 1 +would
also suggest the extension of the examination of articled clerks
to include both Probate, Divorce, and Admiralty law and
practice; an extension which might be easily carried out now
that the examination is extended to two days; although, of
course, it would require somo notice to enable articled clerks
to prepare for examination on these subjects.

For the student who desires to pursue this subject further, I
would mention that the most useful works which I have found
are Mr. Pritchard’s ¢ Admiralty Digest ;”” Mr. Edwardy’s work
on the *“ Admiralty Jurisdiction ;” Dr. Browne’s *“ Treatise on
the Civiland Admiralty Law,” (2ad edit. 1802). I particularly
recommend Dr. Browne’s work for perusal. Then there is
« Abbott on Shipping,” and the series of ** Reports of Admi-
ralty Decisions,” commencing with thuse of Christopher
Robinson, in which Lord Stowell’s deeisions commence. I
might also mention the Admiralty cases i the Jurist, which
appear tome particularly weil reported.  There are also several
Anierican works on Admiralty Law which claim attention. A
list of them will be found in a catalogue of American law
books, which may be obtained on application at Triibner’s, in
Paternoster-row. Judge Story’s Judgments on Admiralty
Law are wel worthy of attentive perusal.

Here, gentlemen, we part company. I trust I have not

wearied you. The subject was an interesting one.  Compres.
sion was diffienlt. The result you have before you. If I have

given you a taste for a science, with which are interwoven
such names as Stowell, Tenderten, Story, Lushington, and
others almost equally eminent, I shall not regret my attempt
to bring this subject before you. It can bo hardly necessary
for me to remind you that the masterly julgments of Lord
Stowell are among the clussics of the language, and, as has
been well remarked Ly an American writer, will command
and receivo universal admiraticn and respeet, ‘8o long as the

W
nations judging and recording in the English tongue shall

u}aintain any supremacy in the maritime relations of the
globe.”
=)

DIVISION COURTS.

OFFICERS AND SUITORS.
CORRESPONDENCK.

To the Editors of the Laiw Journal.

GexTiLeNaN,—Approving of your frequent recommendations
to the Clerks of Division Cuurts, to furm themselves into
County conventions fur mutual aid, I have joined with one or
two others, in an cffort to accomplish that object in this
County ; but Lam surry to say, we have failed.

The following statement, showing the operations of the 91st
clause, in this Court, was prepared with the view of having it
embodied with similar statements from the Clerks of the other
Divisiuns ; but as no such general statement for the County is
likely to appear, you may, perhaps, think an isolated instance,
which corroborates the evidence hitherto furnished by your
journal in favor of that part of the law which has bLeen so
fiercely assailed (I really think without due consideration),
worthy of a place in your columns. If so it is at your service.

I beg, howerver, to make one remark, which I believe has
heen made by others befure me, it is this:—The amount set
down in the statemsent as having been ** realized,” from judg-
ment summonnses, i3 not tu be taken as representing the entire
efficiency of that mode of procedure. Many debtors bave un-
doubtedly. paid in anticipation of a summons; and besides
most,—perhaps, nearly all, of the cases “ withdrawn, or not
presented,” and those in which ‘‘orders for commitment”
were made, some nnt carried into effect, were, in all probability
arranged to the satisfaction of the plaintifis. Were the facts
in connection with all these cases in my possession, it is very
prabable I should be able to report 60 or 70 per cent. as re-
alized or secured, instoad of 24,

The following is the statement to which I allude. It covers
twelve months ending the 31st December, 1858.

SECOND DIVISION COURT, COUNTY OF OXFORD.

Total number of suits entered.... ...... es seeesanes sessesaanans 815
Of these, judgment SUMMONSES . .ceeane . 68
Propo-tion of the latter to the former....... .. 834
No. of actions withdrawn or not presented... .21
No. dismissed..ceee voies cornivenniiineninn vens . 23
No. of orders for commitment.... .- 9
No. actually committed to prison "
Total atnount sued for....cve cevvinresse seenesenvonees 323,768 81
Qf this, sought to be recovered by judg’t. sum’s. 1,877 00
Proportion of the latter to the former........c..... . 7 90
Amount realized..uee meavesisvemnueaes 448 86
Per centage realized . cireeecrecirennans 23 91

\WV. II. Laxooy,
Clerk 20d D. C.,

Drumbo, May 2nd, 1560. C. of Oxford.

[We regret the apparont apathy of Division Court Clerks
towards their own interests, manifested in o neglect to form
County Conventions, but shall nevertheless be at all times
alad to hear from such of the Clerks as are alive to their inte-
rests as members of a large body of intelligent and (in their
several localities) influential men. Among the latter we are
%lnd to record the nume of our worthy correspondent, W. 11,

andon.—Evs. L. J.]
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DIVISION COURT CURIOSITIES.

Tho Judge of a County Court moro than one hundred miles
from Toronto, when on his circuit in an outer division, was
called upon one morning provious to going into court by o very
tidy looking daughter of the Emerald Isle. Iler salutation on
entering *“ thoe presence,” was, * And sure you don’t know me.—

U. C. REPORTS.

QUEEN’S BENCII,
mmmmn, 1860.
Leported iy C. ltom.\‘a_m:__.}tsq., Barrister-at-Lao.
Fraser v. Pags axv Robixs.

Tuzxes- Seiture af goods not ownsd by party assessed— 8+ fusal totake other property
offerec by lame—Lealence of pogsessin— Liabality of collector for acts of las bnlegf

Judge. Yourfacescems familiar, but I caunotsaythat I recollec
yeu.—Sure, do you not know Biddy 2—Oh ! yes I recollect now :
you once lived in my family as covk. Well Biddy how are
getting on ?7—Oh! bad luck—a drunken hushand and five
childer.—I am sorry to hear it ; what can I do for you.”

“ I have a cause in Court to day, and I wanst to give ye,
an ingight in’til it. Stop Biddy I cannot listen to you here, .
but wher your cause comes to trial you may depend uponitl
will do you all the justice in my power.

In due course the cause No. 92, Bridget S. v. Palrick
0 was called on, and the parties walked up to the bar.
Pat gives the Judge a knowing wink and turning to the plain-
tiff asks, Where’s the ould-one; has he given ye a poor of attor-
ney to plade for him.—Tuddy. Troth and its my own cause,
and its able I am to be my own attorney forenenst you. Defend-
ant. I axes for 4 honshute your Reverence; the ould oneis alive
yot, if he is not dead drunk. Iiere was a puscr, but the judge
desirous of heuring what Biddy’s chances for a judgmeut were
desired her to call her witness.

Ah!sure whats the use of a witness ? the ould sinner knoiws
that I taiched his childer for & year at my school and never
saw the colour of his money. Will yee’s deny that?—Put. 1
would scorn to do the likes ; but here’s my off>skurt. Did Inot
furnish seed with seed pratics last spring and help yees to plant
them when the ould man was off on the sprec.—Biddy. did I
ever deny it? but yees mind when I belanced that same by
tinding your Misses in child-bed and nursing the babe when
she had’int a drop of suck for it. By the same token the
child is a dacenter boy than his father, and by my teaching.
more of a gintleman.—FPat. It is true for you Biddy, but did
I not take yees in my own sleigh to have yees inspected for yees
character for taiching ? and, did I not go afterwards wid yecs
to get the government money on a false cerlificale 7—No you
old decaver the certificate was signed by honester men nor
you. But did you not stop at every tavern on the road to give
your horse water, and yourself whiskey, and did yees not leave
me to pay the cxpenses of the journey? Did ye not stop both
nights at my Uncles where yces drauk more hot punch than
water by the ould horse? Oh! it was 2 mighty bad cauld you
had that night, and much troubled yees was with tho wind in
your slumach: and sure the poor ould horse never saw the
sight of oats Lefore, and did not know the use of them till my
uncle showed him how to ato them.—Pat admitted the whiskey
and hospitable treatment, but denied the oals, it was only shorts
and short allowance of that same. The lnughter became so loud
in the Court that the judge was compelled to bring the plead-
ings to an end. Pat you will have to pay this demand.— Biddy.
‘Thauk your Honor’s self. There ye ould sinner ! did Inotsay
that he would put in till ye? Pat left the room a sadder if
not a wiser man, and Biddy retired in triumph.

It is necessary to add that the Judge paid the debt and
costs to the Clerk with injunctions not to tell Biddy out of

—Erw nce of distress made.

A lailiff hay Lz a warrant from the enllector to distrain for taxesduo by A onhis
Yauds, went to the prenilses, where A. poiated out to him property of hix own
amply suflicient to cover the amouut due. The baihft, howerer, fnsisted on
scizing & pajr of horxes then in the stable, and which A, was at the time putting
1o a wazgon in onder to use thom, hut A, refusced to lot him tako theso, saymng
that thoy belonged to his son-inlaw, who hived in the huuse, but was then
away from bome, The bsiliff declared that ho sefzed the hores for tho taxes,
though ho did not touch them, but A. drovo them away, and three days
after the bailift returned and took them from the stablo, no one bejug present.
The owner replovied, and it appuared on the trial that the horses belonged to
the son indaw, who kept thein in a part of tho stable reserved for his exclusivo
uso. Thero was no eridenco that the collector interfered in any way in the
exccution of the warrant—the jury haviag found fur tho plaintut against both
defendants.

Held, (Mclean, J.. diesenting) that the horses were in tho postesssion of A., and
Hable toseizuro under the 26 Vic, ch. 182, sec. 42; that tho facts proved amonut-
ed to a distress; aund that the defendants, therefore, wero entitled to suceeed,
though the bailift might perhaps bo Hable in another form of action for his
unreasonable conduct.

Quare, per Robloson, € J, whether the collector in this caso could be held lisblo
for the acts of lus Lmliff?  Por McLean, J.—Hu was }able.

Rerreviy.—The declaration charged that the defendants tvok
and detained a pair of horses belonging to the plaintiff.

Pleas—1. Not guilty.

2, That the defendant Page was at the time when, &ec., a collec-
| tor of taxes for the Township of Thorold, in the County of Welland:
that on the collector’s roll one Joseph Upper, a resident inhabitant
of the said township, was assessed for £14 d4s, for taxes on cer-
tain lands in the said township : that Page demanded payment
from him at his place of residence : that he did not pay, and after
fourteen days had elapsed from the time of such demand, the said
taxes remaining unpaid, the saxd defendant Page, authorised the
other defendant as bis bailiff to levy the same with costs, by dis-
tress aud sale of Upper's goods, wherever they might be found in
the County of Welland : that Robins did scize and levy upon tho
horses in the declaration mentioned for the said taxes, the said
horses being then upon the Jand and premiscs for which the said
taxes were in arrear, and in the possession of the said Upper, and
the said Robins, as such bailiff, then detained the said horses to
satisfy the said taxes, as he lawfully might, &e.

The plaintiff replied that at the said time when, &e., the said
Joseph Upper was possessed in his own right of goods and chattels
then being upon tho premises and in the possession of the said
j Joseph Upper, sufficient to pay the said claim for taxes, and all
costs and expenses in and about the seizure and sale, &e., sad
which said goods and chattels the said Upper voluntary offered to
the said bailiff, to be taken and sold to satisfy the claim for taxes,
and all costs, &c., yet that the said Robins, acting under the
authority of the said defendant Page, refused to take such goods,
but forcibly, and against the will of the plaintiff, stized and took
the said horses of the plaintiff in the avowry mentioned, they
casually being upon the premises of the said Joseph Upper, but
not in lus possession, the said defendants well knowing the said
horses to be the property of the plaintiff, and that a sufficient dis-
trees of the property of the said Joseph Upper was then found and
being upon the premises of the said Upper, aud offered to the said
defendant Robins, contrary to the form of the statute, &c.

The defendants took issue upon tbis replication, and also
demurred to it.

. At the trial, at Merrittsville, before McLean, J., evidence wis
given on the part of the plaintiff, which proved that when Robins
went to Upper’s farm to levy for the taxes, Upper pointed out to
him property of his upon the place more than sufficient to cover
four times the sum which Ire was directed to make, and told bim

whose pocl.et the money camo, as he was quite certain she
would not receive it. Pat without knowing it, got the benefit
of his motion for a nonshute, and Biddy got mure justice than
perhaps an evecution would have produced her.

 that he might take cnough of it away to satisfy the taxes, or if he
i would leave it till the sale, he would give him sccurity for its
y being forthcoming for the sale: that Robins saw in the stable a
pair of horses, which ho said ho would scize, and although Upper
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told him they were not his property, but belonged to the plaintiff,
his son-in-law, who lived in the same house with Upper but was
not then present, Robins insisted upon taking them : that Upper,
who was then putting them in a waggon, intending to use them,
refused to let him take them and drove away with them, though
Robine expressly declared that he seized them for the taxes
which he was directed to levy. It was not sworn that he touched
them. Three days after the bailiff came to the premises again,
and took the horses out of the stable, no one being present, and
the plaintiff replevied.

This evidence was uncontradicted, and no attempt was made to
prove that the horses which Robins took away, and which the
plaintiff afterwards replevied, were not in fact the property of the
plaintiff

The conduct of Robins, unexplained as it was, seemed most un-
reasonable, for the property of Upper which he pointed out to
Robins as his, consisted of horses, a valuable bull, & waggon and
a mowing machine, all articles saleable, and easy to be removed.

There was no evidence that the defendant Page, who issued the
warrant as collector, interfered in any way in the execution of it,
or that he had any knowledge of what the bailiff did or intended
to do in time to give him any direction.

1t was contended, on the part of Page, that there was nothing
to counect him with the wrongful act complained of, and nothing
to show that Robins was authorised to seize any goods but those
of Upper, or such as he should find in his possession.

It was admitted that Page was duly appointed collector for the
year 1858: that Upper had been assessed in that year for £14 4s.:
that Page issued his warrant to Robins, directing him to levy the
tax from the goods and chattels of Joseph Upper, or from any
goods and chattels in his possession, as directed by the statute 16
Vie.. ch. 182, see. 42.

The replication was allowed to be amended at the trial by in-
serting an allegation that the horses were not in Upper’s possession.

The jury found a verdiot for the plaintiff. The learned judge
reserved leave to defendant Page to move to have a verdict entered
for him, in case the court should determine that he was not liable
on the evidenece.

R. A. Harrison moved for a new trial on the law and evidence,
and for misdirection, contending that under the statute 16 Vie.,
ch. 182, a collector is authorised after demand to distrain any
goods in the possession of the party liable for the taxes, and that
no claim of property or lien, nor any privilege of the owner, can
avail against that authority : and further that Page, the collector,
was in no maoner lisble for the plaintiff’s horses being seized,
even if that act wefe wrongful, but only the baitifi He eited
Clark v, Orr, 11 U. C. Q. B. 486,

Ball shewed cause.

Rogixnson, €. J.—First, was there any wrong done here in seiz-
ing and selling the property that belonged, not to ppper, b’y whom
the taxes were due, but to Fraser, who was living in Upper’s house
o the land in respect of which the taxes were charged, and who,
it was Bworn, attended to his horses himself in & part of the stable
reserved for his exclusive use ? )

As u general principle, and independently of our Assessment Act,
16 Vie., ch. 182, I find no anthority for holding that the goods of
s stranger may be siezed on s distress for % land tax due by
another, though the stranger’s goods may be upon the land as-
sessed. The Dritish statute 43 Geo. III., ch. 99, sec. 8_‘3,_doe’§ not'
appesr to authorise it in England, and from what is said in Buarns
Justice, and in Williams’ Justice in this respect, and from the
form of warrant given to the collestor, I infer that the goods of
the defaulter only are treated as being liable. In an elaborate
work on Tax Titles by Blackwell, an American author, pages 184
to 218, there is nothing to lead to the supposition that the goods
of a stranger are there authorised to be seized for taxes, unlpss
perhaps in case of goods foand upon unoceupied land, for which
no person has been assessed by name. I mention this as'only af-
fording ground for argument that may assist us in coming to &
counclusion upon what was probably intended by our leglsln.tm:e
when they passed the statute 16 Vie., Ch. 182. .If that statute is
in itself clear upon the point raised in this case, it must of course
govern us, whether it be or be not in that respect in accordance
with what is directed or permitted in other countries. As n gen-

eral rule, the authority to distrain on the goods of a stran ger seems,
I think, to be confined to cases of distress for rent, and ig g i
vilage given to landlords. It has been held not to extend even to
cases of distress for a rent charge, though that seems doubtfyl,

It has been determined that the goods of a stranger are not lia-
ble to distress for an amerciament: that is, goods of a stranger
upon the premises of the person amerced.

Then what is the provision of our statute upon the subject?
It is to be found in the 42nd section of the act 16 Vic,, ch. 182,
which provides that when the taxes are not paid in fourteen days
after they have been demanded, ¢the collector shall levy the same,
with costs, by distress and sale of the goods and chattels of the
party who ought to pay the same, or of any goods and chattels in
his possession, wherever the same may be found within the town-
ship, village, town, or city, in which he is the collector; and at
any time after one month from the date of the delivery of the roll
to him, the collector may make distress of any goods and chattels
which he may find upon any of the land of non-residents, on
which the taxes inserted against the same om his roll have not
been paid; and no claim of property , lien or privelege thereupon
or thereto, shall be available to prevent the sale, or the payment
of the taxes and costs out of the proceeds thereof.”

This clause is not so framed as to exclude all room for doubt
upon the question we are considering, butI think the eonstruction
to be given to it is that the goods in possession of the party taxed,
whether they are found on or off of the land rated, are liable to be
lseized, provided they are within the local jurisdiction of the col-
ector.

The reason of the distinction made in the case of the land of
non-residents is obvious, for in respect to them I apprehend mo
one is rated by name in the collector’s roll, but the land itself is
assessed, unless the absent owner has desired to be assessed by
name. The collector therefore in such cases does not know from
the roll who is the party that ought to pay the tax, and cannot tell
whether any goods he finds on the land are the goods of such party
or not. He is consequently authorised to take any goods he may
find upon the lands of non-residents.

And further, 1 think that the last few lines in the clause, which
provide that no claim of property, lien, &e., shall prevent the sale,
&c., is applicable to all the cases of seizure of goods anthorised by
the clause, and is not to be confined to the oase of goods seized on
the lands of non-residents.

Then giving the clause this effect, we are to consider whether
the horses seized in this case were in the possession of Upper?
They were kept in his stable upon the land asssessed, and he cer-
tainly acted as if he were at liberty to use them, as the evidence
shews, although it appears that Fraser, their owner, was living in
the same house with Upper. I have bad a good deal of doubt upon
the point, but that is the conclusion I have come to,

This being so, the plaintiff had a legal right to seize, and conld
not be a trespasser in taking the horses, though he might or might
ot be liable to an action of another kind for seizing the plaintiff ’s
horses, when there was abnndance of property of Upper’s own out
of which the money conld have been levied.

My opinion is that the Assessment Act 16 Vie., ch. 182 see. 42,
clearly suthorises 8 levy under the warrant upon any goods or
chattels in possession of the party who ought to have paid the
taxes; that is upon any goods or chattels in possession of Upper.
. That indeed is not denied, but the question upon the evidenee
is whether the horses were distrained while in Upper’s possession.

I think they were. They were taken on his premises while no
other person was in possession of them, the owner not being at
home. The bailiff, when he went there theé first time, found the
horses in Upper’s stable and Upper with them. He acquainted
Upper with the fact that he had come to distrain for taxes, and
though Upper pointed out property of his own to the:bailiff which
he might seize, and told him that those horses weie not his, but
belonged to Fraser, the bailiff, netwithstanding that, distinetly
snnounced his resolution to distrain upon them. Tt cannot .be
said that Upper was not in possession of the horses, for he was
patting the harness upon them at the time, and persisted in doing
8o though forbidden ; and in presence of the bailiff, and in defi-
ance of him, he drove them away so as the bailiff should not take
them. What was said and done upon that oceasion I think a-
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mounted to o distress, though it was not proved that the bailiff
actually tonk hwold of the borses or touched them. When the bai-
Wi distinetly announced that he scized the horses then in wiew,
and Upper forbade him to take them, it was not necessary for the
bailiff to bring on & breach of the peace,

Not being able to take the horses nway, which he had suffici-
ently distrained upen, as 1 think, the bailift retired and went to
n inagistrate, and cowplained that Upper bad rescued the borses
after he had distrained upon them, but he did not succeed v ob-
taining o warrsut from the view the justice took of tho case. This
accounts for the delay of two or three days, at the cud of whick
time the bailiff went nnd got the horses.  There is nothing in hig
conduct that could be construed inte au abaudonment of the
seizure made on the first occasion, if what passed then amounted
to o distress, as I think itdid. 1f a person hiad come with a fi, fu.
in tho interval, and seized the geods, he would have had colour
for insisting that the dixtress of the horses was abandoned by
the bailiff going away and Jeaving no one in possession, but 1t
ig very different when tho question of sbandonment is discussed
between the owner of the goods and the officer. The distinetion
is lnid down in Swann v. Earl of Felmouth, (8 B. £ C. 489). 1t
iz of na consequence whether we look upon what was denc by the
bailiff on the first occasion or on the second as the act of distrain-
ing, further than that on the first day the horses were at tho very
time undeniably in the pousession of Upper, who was harnessing
them and using them at the very moment when the Bailiff told him
that he seized them for the taxes.

Then if the bailiff kad authority to distrain these borses and did
distrain them, the plaintiff must il in thisaction, which is found-
ed on an allegation of nn unlawful taking and detention, and not
merely for reckless or negligent conduct in the manner of making
the distress. I find no precedent or authority for an actien for
distraining the goods of a stranger withouf necessity, upen the
allegation of there being goods enough of the defendant in the
warrant out of which the money could have been made, and if an
netion lies for such an injury the declaration should be framed to
suit the complaing, ss it should have been if what the plainti
complained of in the case, was the taking the two horses when one
would have been safficient.

As I think theplaintifi’saction failed agninst both the defeadants,
it is immaterial to comsider the question whether, when a bailiff
in executing & warrant from a collector to distrain for taxes, seizes
goods which do not belong to the party sssessed, and which axe
not even in bis possession, it ¢an be held that the collector, whn
merely issued the warrant in proper legal form, can be held re-
sponsible far the tresprss, though he neither directed the batlifl
to do what he did nor was in apy manuer privy to it.

That is an interesting and importaat general question, on which
et present 1 give no opiniton.  Undsubtediy where 8 bailsT under
& warrant from a sherifl under a f. fa. against the goodsof A,
seizes tho goods of B., the sheriff is lirble. There the writ is
directed to the sheriff, whose proper and immediate duty it is to
execute the process or see that it is executed. Mo is paid for
doing it, and whouver is employed to execute the writ which heis
himself commanded to execnte, and is paid for executing, islaoked
upon a8 seting in hig place, and as one person with the sheriff,

The collector, on the otber hand, though ho is authorised to
demand the taxes and levy them by distress when they are not
paid, stands perbaps in a somewhat diffcrent position.  Ifeis not
commanded by nny process to make the levy himself, and can
scarcely be expected to do s0. e is not therefore delegating to
another the particular duty of seizing aund selling which by any
pracess of law has been imposed upon bimself; and he basno claim
to fees for what the bailiff does, any more than n magistrate has
who grants & warant in 6 crirwinal matter. Neither 1s the levy
made tor his benefit, as in the case of a distress which a fandioyd
guthorises a baitiff 1o make for rent.  He cannot be truly said to
bo ratifying and ndopting an act done for his interest,

At present I do not say that I am clear ho is not lable for what
the bailiff does, though contrary to the command contained in his
warran®, but it will require to be cavefully considered whether he
ig liable or not. I bave not found any decided case upon the point,

161}, would in a case like the present have held the collector not
liable. In that case the Chief Justice says, **The maxim of
respondeat supertor i8 bottomed on this principle, that he who ex.
pects to derive an advantagoe from aa act which is done by enether
for him, must answer for any injury which a third person may
sustain from it.  Thiy maxim wasg fivst applicd to public officers by
the statute of Westminster 2, ch. 11, from the words of which
statute it is tnken.—s S enatos gaolw ston Aadeal per quodjusticietur
vel unde solvat, respondeat superior suus gui custodiam hugusmodi
gaole sidi commisit” ‘The terms of the statute of Westminster the
second, embrace only those who delegate the keeping of gaols to
deputies, and were intended only, 8s Lord Coka tells us, to apply
10 those who having the castody of gaols of frechold or inherit-
nnce, commit the same to another that is not sufficient.” The
principlo of the statute has, however, since been extended fo
sheriffs, who are responsible for their under-sherift and bailiffs,
but hirs not beea applied to any other public officer.  Although the
aoffice of sheriffs be now a burdensome one, yet they arc entitled to
poundage and other fees for acts dene Ly their officers, which in
old times might bo a just equivalent for their responsibility.”

This language is very applicable to the position of Page, in the
the case now before us,

If the collectors of taxes appointed by the municipalitios to
serye for the year are to be regarded as “public officers,” as 1
think they must be, and if the prisciple of ¢ respondeat superior ™
is correctiy Inid down in this judgment, it would seem to decido
that the defendant Page is not liable in the present ease under the
circumstances, though the case of Hall v. Smith, in which the
judgment was given, is one very distinguishable from the present
in its facts.

Tho collectors of taxes hiero are officers annunlly appointed to
collect the taxes generally, which in far the greater number of
instances it may be expected they will be able to do by meraly
calling upon those against whom they are charged. Inthoso cases
in whick they may have lo resort to compulsery measures,
although the Legislature has cnabled them to levy in person, and
without the authority of any process, yet I do nat imagiae that it
was contemplated that the collectors would themselves, as » matter
of course, act the part of bailiffs and auctioncers in seizing and
selling, for thesc are duties with which they can bardly be sup-
posed to be familiar, being persons chosen from ameng the inhabi-
tants to serve for the year,

Of course the collector would bo lable for anything being done
which he ha:d anthorised the bailiff to do, if that were alleged ; but
whether bo ig liable, like the sheriff, for anythiog done by the
bailiff without the nuthority of or contrary to the direction given
in the warrant, will be in this case the question, if it is eventually
found that the horses distvained upon were neither the property of
Upper nor at the time in his possession. Itisa question of interest
to the pubiic. On the ouo hand, when s constable, having & war-
rant from 8 collector to seize goods of A, seizes the goods of B, it
would be very desirable for the party whose goads are illegally
taken by tho mistake ar wilful conduct of the bailiff, fo have the
collector to look to for indemnity, and not merely the bailiff only,
who may be a man of no property. Yet where, ns in this case, the
person wropged, bearing of the matter in time, pursues bis remedy
by replevin, hio is sure of getting back the property if he succeeds
in the action, snd the advantage he would have in being able to
recover against the collector concerns anly the costs of the suit.

On the other hand, if, when the authority given to the bailiff by
the warrant is exceeded, the nction should be fuund to be ngainst
the hailiff alone, and not against the collector, the party whose
goods have been illegally taken would be in no other situation
after all than parties clearly are in all the cases where a constable
exceeds hig authority in levying fines or penaltics under & warrsnt
from & justice of the peace.

The question is, whether s collector of taxes giving a warrant
to & constable comes more clearly under that class of cases, or
under that where & writ is given by a sheriff,

The point i3 & nice onc; for though undoubtedly in ruch cases
the collector is not, Jiko the sheriff, cmploying o constable to do o
duy which he himself bag been commaaded by writ to do, yet ho

though 1 should infer that the Court of Common Pleas in England, ; employs bim to do what he i3 in gencral terms sutborised and
which gave judgment in the case of Hall v. Smith (2 Bing. 160, { dircated by act of Parlinment to do, whenever it may become
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neceraary for collecting any portion of thetaxes. It may therefore
be reasonably argued that there is no substantinl difference
between the two cases, though there iy a substantial difference in
another respect. If I am right in assuming that while the sheriff is
the officer legally entitled 1o the poundage and other fees for oxe-
cuting writs, remunerating bis bailiff ns may be agreed between
thew, the collector does ot futerfere with the fees given by law to
tho baidiff whom he employs to distrain,

I hiave met with ne decision in a case of the same kind, If Page,
the collector, had directed Fraser’s horse 1o be seized, or hod in
any manaer authorised it, or if, after the ditficulty arose, he had
been informed of the fucte, and had interfered to prevent the borses
being given up, he would thea stand in the same situation as the
huiliff, otherwise, as I have alrcady snid, 1 donbt whether he is
lisble; and as in iy view of the case upon the evidence I think
neither the one nor the other was liable, for that the plen of jus-
tificationt was proved, it is not necessary at present 1o determine
the potut.

s . . i
In my opinion there should be o new trial, and without costs, as

I think nothing illegal was done, though the bailiff acted unren~
sonably and vexntiously, which might give rise te an action against
him of another kind.

McLeax, J.—~This is an action of replevin tried before mo at
the last spring assizes at Welland, and verdict rendered for the
plaintiff.

The verdict wag certainly in accordance with my views at the
time, and 1 am still inclined to think it was correct, though
that respect mny learned brothers take o different view of it.  Page
was caliector of taxes for the Township of Thoreld, and Robins
acted as his bailiff under » warrant to distrain the goods of Joseph
Upper on the property of Upper, or any goods in his possession,
for the purpose of levying the amount of taxes due by Upper.
When the bailiff cxpressed his intention to scize the horses which
were replevied by the plnintiff ns his property, and which had been
in bis posseasion, though kept in » stable on Upper’s farm, Upper
proved that be bad offcred aburndance of property which belonged
to him, and urged the bailiff to seize it, at the same time informing
him that the horses belonged to the plaintiff, and that, though he
was permitied to use thew occasionnlly, they were in fact in the
piaintiff’s possession and subject to hig control, bo being at the
time living io o separate part of the house of hiz father-in-law,
Upper, and occupying & separato stable for the use of his horses.

There wag no doubt of the fact thut the horses belonged to the
plaintiff at the time they were taken away as 8 distress for taxes
by Robins, and the only question for the jury was, whether they
were in possession of the plaintiff or of Upper. If in the posses-
sion of Upper, then they were liable 1o be seized under the 42ad
section of 16 Vie., ch. 182, and the verdict should be for the de-
fendants ; but if in the exclusive possession of the plaintiff and
subject to his entire control, then the verdict should be for the
plaintiff.  There is no objection to wy charge at the trial, sud
upon the whole case as left to the jury they rendered a verdict for
the plaintifl.

An ohjection is urged that the defendant Page was not liable,
the bailiff having acted upon his own judgment, without any special
directions in seiziog and taking away the bor:es under the warrant,
which only authorised him to take Upper’s goods, or goods in hix
possession.  Leave was reserved to wove the court to have a
verdict entered for Dage, in case the court should consider him
entitled to it.

It appears to me that Page, who by his warrant set Robins in
motion, i8 respousible, sud cannot relieve himsell from the re-
sponsibility of what was done by Robinw as his officer, preciscly
ta the same extent as o sheriff i3 responsible for a trespass com-
mitted by bis bailiff in executing & writ.  The collector’s roll was
in the bards of Page, the same asa writ in the sberiff s hapds. A
collector or sheriff may act upon any autbority in their hands to
levy money, but if they choose to ewploy an officer under them,
they each have by law the power of doing 5o, and if that officer,
jnstead acizing the goods of the proper person, seize the goods of
a stranger which are not lable, I eannot see any distinetion in the
two cases which should Jeave the sheriff liable, and ot the same
relieve o collector from such Lability for the act of his officer. In

i putting pover into the hands of u builiff any collector must, I
think, be considered responsible for the exercise of it,
He stands in o diffirent situation from n justice of tho peace,
i and is not eatitled to the snme measure of protection. 1f o ware
rant bo issued by o justice of the peace, and a wreng persoun be
arrested by o constable, or if a warrant bo issued to lesy u fino
from the goods of one person, snd the goeds of avother be seized
by the cenastable, the constable nleno woult bo responstble. Tho
! justice of the peace would not in such cose be putiing power inte
the hands of o stranger to be execated, but into the hands of an
ofticer whose duly would require him to execute it, and for whoso
acts in executing o Jegal warrant the justice of the penco would
. pot consider himself, and could not bo held, responsible or answer-
_able in dawagee. I think, therefors, that Page is properly joined
tand lisble in ths ction, apd as I concur in the view taken by the
_jury as to the possession of the horyes by the plaintiff at tho time
s they were seiz * 7 think the verdict for the plaintiff should not
! be disturbed,

Bunys, J.—The conclusion I have arrived ot ig, that the plaintiff
had no legal right to replevy the borses frem tha hands of the de-
fendant Kobins withoent first tendering theamonnt of taxes for whicls
tho bailiff had seized the horses. The question turns upon the
poiar, whether Upper had these horses in his possession. The
42nd section of 16 Vie., ch. 182, enacts that not only shall the
goods and ckaitels of the person owing the taxey be liable to bo
seized, but any goods or chatlels in his possession wherever the
same mry be found within the township, village, town or city
in which the person taking them is the collector. It is ovident
the legislature intended the taxes should be paid in some way,
and we must suppose they thought it better to make the goods in
possession of & person liable, without doubt, for the taxes, than
that the collector should be at the risk and expense of contesting
title with every one who had the possession of goods who might
set up tidle in some one el~a.  Of course there may be cases whero
the rule will work bardly upen individuals, but we must take it
tho legisiature thought it better for the interest of the public that
the cnquiry whether onoe to whom nnother lemds his goods, or
otherwiso allaws to have the possession, has or no not paid bis
taxes, should be cast upon the person so lending or allowing him
to bave posssession, than that the trouble, inconvenience sud ex-
pense skould be cast npon the collector, or be o charge upon the
cotector, or bo & charge upon the funds collected.

The question in this case is, whether the evidence established
thut Upper bad the possession. The plaintiff is bis son-in-law and
lived wath him. No doubt ho owned the horses, but they were
kept in Upper’s stable, and Upper used them for ploughing ocen-
sionally upon the farm, and in other ways when he wanted them.
At the very time when the bailiff went to seize, though Upper told
him the horses were the plaintiff's, yet he then used thens himself
as if they were his own, and drove them away.  1{ the bailiff had
followed him, snd found him driving the horses ajong the highway,
it would have been difficalt, I think, to eay they were net then in
his possession. 1f sa, then why are they not equally in bis posses-
cion when in his stable, aud more pasticularly »o when Upper told
the baihff he should not have thew. If they were not in his
possession, how could he say to the bailiff, you shall not take them
from ma? e could not have taken from him what he bad not ;
and upon the whole evidence it appears to me plainly, thataltheugh
the horses were the plaintiff’s property, yet they wer as much in
possession of Upper's property ns they wore iu that of the plaintiff.

it is true that the bailif did not lay his hands upon the borses,
but I am of opinion that what the bailiff did on the occasion when
bo went to Upper's house snd the barp, did in truth amounts to o
seizure at that time. Upper would not allow the bailif to take
away the borses, but drove them away himself, and the bailiff
forbid him to do so. It is not necessary that an officer should in
fact lay his haod upon the property seized in order to constitute
a seizure.  In this case what was proved, I ihink, smounted to o
seyzure.

The property being then sejzed in fact, and, a8 I view tho evi-
dence, being in Upper's possession, who was the person who owed
the taxes, the plantiff cvuld not legally replevy without tendering
the amount of the taxes.

Rule ubsojute.~—MeLean, J., dissenting.
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CHAMBERS.

Tue QUEEN ON THE RELATION oF Wit Wargee v. Wy Hany,

Election—Misconduct of Redurning Officer—Costs,

Tho Courts will presume thata Returning Officor acts properly and honestly
until tho contrary ts shown, and where tt {3 jutendud to charge that oflicer
wll(lln unfalrness and fmpartiality tho case should be plataly stated ana clearly
made out.

I this caso it was held that tho charges mado, which srero gencral, wore met as
broadly as they wero made.

Tho Master on taxing costs to tho successful party on a quo searranlo summons
should consider whether thio auccessful party produced an unnuocessary nutaber
of afldavits, or aflidavits uanecessanly ditfuse, and act accordingly.

(Chambers, May 16, 15G).)

This was an application to set aside the election of Defendant as
Councillor for Ward No 5 in the Township of Brant (election held
on 10th and 11th February, 1860), on the following grounds:

1. That Relator's voters were not allowed by the Returning
Officer, George D. Lamont, or the Constables ju bis employ, free-
dom of voting.

2. That votes were recorded for the Defendant by Returning
Officer, although polled for Relator.

3. That the Returning Officer conducted himself about the
election in an arbitrary and iflegal manner, a2nd with the full
determination of returning none other than the said Defendant.

4. That several of Relator’s voters, sceing the partiality of the
Returning Officer and his determination to havo Defendant re-
turned, deemed it useless to vote for Relator at the risk of exposing
themselves to insult from said Returning Officer.

5. That before the close of tho election, the friends and sup-
porters of Relator protested against the legality of tho said pro-
ceedings, and desisted voting.

6. That there were many votes in the ward, in consequenco of
the premises, unpolled at the said election,

Relator stated in his affidavit, that from motives of spite,
malice, or some other motives to him unknown, the Returning
Officer unlawfully exerted himself to defeat his clection by secur-
ing the election of his opponent, and that the Constables under
his control gcted in like manner : That persons supposed to be
friendly to him, though having undoubted votes, were insultingly
questioned by the Returning Officer: That others, whom it was
well known were his supporters, voted for him, but their votes
agairst their will were recorded by the Returning Officer in favor
of Defendant: That votes were refused, if friendly to him, on the
most whimsical and groundless reasons, such as the temporary
absence of a houscholder from his dwelling house on any night or
nights during the month next preceding the election, although the
family of the said householder always continued in his said dwell-
ing during his temporary absence : That every thing was done by
the Returning Officer and his employces to intimidate, insult and
otherwise baffie persons who cither voted or intended to vote for
him or were supposed to be friendly to him: That 33 votes were
polied for him, and 39 for defendant: That on the second
day of the election, before the close of the poll, his supporters
finding it almost uscless to bear up against the many obstructions
thrown in their way by the said Returniug Officer and employecs,
after having entercd a solemn protest against the illegality of his
and their conduct, desisted further exertions on his behalf, under
the full conviction that the clection could not stand, but would be
declared illegal by the courts: That at the close of the clection
he bad good reason to believe there were as many as nine votes
unpolled, the whole of whom were his supporters.

Nicholas Willoughby swore that he saw David Long, a duly
qualified voter, take the oath of qualification : That the Returning
Officer asked him if he understood the nature of an oath, when he
replied he did; and the Returning Officer refused to record his
vote, as he came up as he believes to vote for Relator.

David Long swore that ke is a duly qualified voter in said ward
and came to record his vote: That when he took the oath of
quabfication, the Returning Officer turned sway his head and
refused to record his vote: That he told the Returning Officer, if
he was going to vote for defendant his vote would not be refused :
That it was his belief the Returning Officer kept back all the votes
he could for Relator, as did onc of the Constables, Geo. Simpson.

Thomas Armstrong swore that when asked who he voted for, ho
sanid ¢ Bill,” mecaning Relator: That his vote, as ho believes, was
recorded for Defendant: That after hearing of this and before ho
left the polling booth he declared that Relator was the man ho
intended to vote for, and that he never mentioned Defendant’s
namo on tho occasion, except to say that he would not¢ vote for
him (Hall): That ho offercd to make affidavit before he left tho
polling place that ho had voted for Relator: That tho Returning
Officer positively refused to accept such aflidavit or to enter his
vote for Relator.

Thomas Riley swore that when he came up to record his vote,
the Returning Officer refused to take his vote until ho would take
the oath of qualification, which he counsidered was done through
spite or some other improper motive, as he well kuew his vote was
good : That he told him he never had taken an oath and did not
think it was necessary to do so in that case, and he was thereby
prevented from voting for Relator; and he told the Returning
Officer, when he asked him who he was going to vote for, that he
would vote for Relator, and it was then he (the Ruturniag Olficer)
demanded he should be sworn,

William Burgess swore that in his opinion the conduct of the
Returning Officer was such as to prevent Relator’s votes being
polled, and if he had acted impartially Relator would have been
in the majority : That Thomas Armstrong voted for Relator, and
his vote was recorded for Defendant, which Armstrong disclaimed
on the spot, and offered to mako affidavit that he voted for
Walker : That before the close of the election, Relator’s friends,
including himself (Deponent), secing therc was no fair play, pro-
tested against the proccedings of tho Returaning Oflicer, aud
refused to take any further part in tho election.

Thomas Cosgrove swore that the conduct of the Returning
Officer was so partial that he, with others, protested in consequence
of the Returning Officer’s misconduct and tbat of the Constables:
That he is a voter in the ward, snd is aware that there were
several voters of Relator who could not get voting at the said
election.

Thomas Nelson swore that he observed a designed and deter-
mined poartiality on the part of the Returning Officer in favor of
Defendant, in preference to Relator.

Thomas Couch swore that he saw several voters similaily situ-
ated in regard to residence and qualification refused by the
Returning Officer when they were supposed to bo Relator’s friends,
but admitted when supposed to be Defendant’s fricnds: That had
the Returning Officer and his Constables acted frirly and impar-
tially, Relator would have been clected and not Hall.

George Cosgrove swore that when the Returning Officer put the
question, who do you vote for, to & voter present and about to
vote, added the word ¢ Hall;” this was in the case of Thomas
Armstrong : That he told Relator he would vote for him if it came
to a tie, but in consequence of the majority and tho absence of
votes which were not polled, heo did not vote,

There were in all ten affidavits filed on behalf of the Relator.

For Defendant the following affidavits were filed. The Return-
ing Officer was also made o party.

George D. Lamot, the Returning Officer, swore that the election
was conducted by him according to law, the utmost freedom of
voting being given to voters and the strictest impartiality shown
to both the candildates, as well as their supporters: That as
Returning Officer_he took no part to secure tho clection of either
of the candidates in preference to the other: That Thomas Wilson
voted for Relator, and was afterwards sworn in and acted as
special constable during part of the clection, and shewed a partial
fecling towards Rolator: That two other county coustables were
present and acted as constables in the most impartial manner:
That no votes polled for Relator were put down for Defendant:
That the friends and supporters of Relator, as well as Relator
himself, after the protest on the gecond day, did solicit support
for Relator, and polled one vote {Archibald Muir) for him, and
presented in two instances other parties to vote for him, urging
them to take the oath, and others of Relator’s followers urged
them to take the oath, but they, Thomas Riley and William Muir,
refused to take tho oath; Thomas Wilson and William Burges,
supporters of Relator, urged them to take the oath after the pro-
test was given: That he offered no insulting language to any one
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at the clection, nur did he act in any unbecoming manner: That
relator was guil - of improper conduct and feuds and violence:
That Thomas Armstrong answered, when asked for whom he voted,
“ Hall,” and then went away, and after Robert Armstrong (his
brother) had voted for Defendant, cnme back with a number of
Relntor’s supporters and said he had voted for Relator, and
wanted his voto changed, which the Returning Officer refused :
That David Long offered to vote, but his name not appearing on
the copy of the assessment roll as a householder or frecholder, he
refused to allow him to vote; and Long did not say for whom he
intended to vote: That there were 112 names on the copy of the
assegsment roll furnished bim by the Clerk for the Ward, of whom
22 were not mentioned as houscholders or frecholders, 1 was a
minor, 13 were absent from the township during the election, 2
refused to take the necessary oath ns desired by Hall, and 7 never
presented themselves; and 72 voted, &9 for ifall and 33 for
Relator ; 6 persons voted for Walker who had ne votes, of whom
3 were not on the roll, and the other two were neither freeholders
nor houscholders: That HHall was duly elected: That as long as
Walker was in the majority pence nnd quictness prevailed, but
when Hall obtained the majority, Relator and his supporters
caused wmuch trouble and were most quarrelsome; whilst with
I1all and his supporters there was no trouble.

William Hall, the defendant, by his affidavit, swore that the
clection was conducted according to law, the utmost fairness of
voting being given : That before the commencement of the elec-
tion ho told the Returning Officer, in the presence of Relator, he
wished the clection to be conducted strictly according to law, as
he thought Relator would take advantage of any defect: That he
received no faver or partiality from the Returning Officer at
any stage of the procecdings: That three Germang, not being
ablo to speak the Eoglish language fluently, voted for Relator,
and when they discovered their mistake wished to change their
votes to Defendant, bat the Returning Officer refused to permit it :
That Thomas Armstrong voted for him (1all), and when Relator
became aware of it he wanted the Returning Officer to chavge bie
vote, remarking that he would give Hall any that had been given
to Relator in mistake, and though he would have been geiner by
the chonge he advised the Returning Officer not to consent to the
chango: That as long as Relator was in the majority the election
proceeded quictly, but when Defendaut began to go shead Relator
and his party became very quarrelsome and troublcsome.

Joseph J. Lamont, the Poll Clerk, swore that Returaing Officer
asked Thomas Armstrong ¢ what is your name ?” ¢ who do you
vote for 7’ to which ho answered to the first question «¢ Thomas
Armstrong,” and te the second ¢ William Hall:" That Returning
Officer did not prompt any vote at thoelection : That after Relator
handed in the protest there was a vote recorded for him, and he
continued to solicit votes to the close.

George B. Lamont, Acting Constable daring the election, swore
that one David Long presented himself as s voter, but refused to
tako the eath, and left the poll: That Thomas Armnstrong voted
for William Hall: That Returning Officer instructed him to call
forward voters.

Jobn Malcolm swore that David Long came to the poll to vote
as he thought; he refused to tako the oath, saying he did not
reside on his own place, but was bired with one Nelson.

William Leggitt swore that he saw Walker and others trying to
induce one David Long to take the oath.

Bevjamin Leggitt swore that David Long was urged by a number
of persons to take the oath, but he did not see him do s0; when
be (Long) first came to the poll ke appeared to decline taking the
oath, and turned away from the poll and commenced talking with
some of Walker’s supporters.

James Leggett swore that one David Long came forward to
vote, but went off without doing so. Relator’s party atrongly
urged Long to take the oath, the not taking of which appeared to
be the reason why he had not voted when he first came to <he

oll.
P George E. Simpson swore that he acted as constable during the
election: That Thomas Armstrong veted for William Ilall : That
David Long, William Muir and Thomas Riley, presented them-
sclves to vote at the said clection, but refused to tako the neces-
sary oath: That the Returning Officer threw no obstacles in the

way of qualified voters voting s they pleased, but throughout the
election acted in the most impartinl manner: That Relator, on the
sccond day, after protesting against the election, brought forward
three persons to vote for him ; one or them did so, the two others
refused to take the necessury oath, whercupon Relator used
abusive language to the Returning Oflicer to coerce him into taking
the two votes: That (Fzorge Cosgrove was not in the room at the
timo Thomas Armstrong voted: That the Returning Officer did
a0t prompt the said Theimay Armstrong, when he voted for W,
fIad),

Henry McNally swore that ho was at tho poll during both daye’
polling, and heard the Returning Officer, call for voters to come
forward. He saw no person refused the privilege of voting who
was cntitled to vote. The Returning Officer showed during bis
stay at the poll the greatest fairness and the strictest impartiality:
That when David Long came forward as he supposed to voto,
William Hall, one of the candidates, requested the Returning
Officer to administer the oath to him; Long rerfused to take it
and turned away from the poll, after which he heard several par-
ties urge him to take it.

David Keeth ewore that he saw David Long come forward to the
poll 1o vote, but refused to take the ontb. The Returning Officer
asked him if he had been a householder for a month preceding
the election, He answered, he bad not. After which he declined
taking the oath.

Robert Carmon swore that he saw David Long refuse to take
the oath, and couscquently he did not vote during his stay at the

oll.
P Benjamin Carmon swore that he saw David Long refuse to tako
the oath, leave the poll, and go and converse with Relator; and
heard Returning Officer call for voters, and did not notice any
partiality.

James Brocklebank swore that ho was at the poll the greater
part of both days’ polling, and saw Relator and his father, on tho
sccond day, browbeating the Returning Officer : That he saw Lo
obstacle thrown in any voter's way to hinder him from recording
his vote for either candidate; the Returning Officer shewed theo
strictest impartiality and fairness towerds the voters of both can-
didates during his stay at the place of polling: That since the
last election he met Thomas Armstrotg, who told him he hat
voted for Hall at the election, but said he intended to voie for
Watker, but did not ; he ndmitted having been, at the time ho
voted, under tho influence of whiskey.

James Benson, constable, swore that Returning Officer shewed
the strictest impartinlity : That Relator and his father, on the
second day of the clection, acted in the most uproarious and dis-
orderly manner, so much so that the Returning Officer ordered
him (the Constable) to preserve the peace; he resided in Canadn
over 17 years, and has been three times clected councillor for
Brant, and never saw a candidate and hiz supporters conduct
themselves in 2 manner so disorderly as the said Walker and his
friends aid.

John Leggett swove that ho was at the polling place nearly the
whole of the first day and so long of the second day as the poll
was kept open: That for many years he was a Returning Officer
in the Township of South Crosby: That Lamont, the Returning
Officer, comucted the clection in the most impartial and fair
manner : That he paid great attention to his conduct during both
days' polling, more so than he would have done had he not becn
a returning officer himself for so many years.

The affidavits of three persons who voted for Walker were put
in, stating that they were not obgtructed and that esverything was
fair.

Other three affidavits were filed to shew that four persons,
whose votes were unpolled, would bave voted for Defendant, there
being as stated by the Returning Officer only nine unpolled votes
in the ward.

There were seven more affidavits to sbew thut, in the opinion of
the Deponerts, the Returning Officer acted in a most fair and
j impartial manoer. .

i There were in all twenty-nine affidavits filed on behalf of the
defendant.

R. A. Iarrison for Relator.
C. J. Carroll for Defendant and the Roturning Officer.
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Ricuanps, J.—I have read all the affdarits, considered them
carefully, and havo arrived at the following conclusions.

1. As to tho first groucd stated n tho Relator's statement. It
is not pretended that tho Relator’s supporters were prevented by
physical force from coming forward to vote for him, or if it is g0
pretended there is no evidence brought forward to sustain that
position. No voter is named who was hindered in going forward
to vote ; so that if the voters themselves were unwilling to come
forward to offer their votes in consequence of the conduct of the
Returning Officer, that would more properly come under the
ground of complaint. As to the first ground, then, I think the
Relator fails to make out a case,

2. That votes wero recorded for Defendant, though polled for
Relator.

This charge relates only to tho case of Thomas Armstrong. Ie
says, when asked who he voted for, he said ¢ Bill,” meaning
Relator: that after hearing bis voto had been recorded for Defen-
dant, and beforo ho left the polling booth, he declared Relator
was the man he intended to vote for, and that ho never mentioned
Defendant’'s name on the occasion, except to say he would not vote
for bim: that he offered to make an aflidavit before he left the
polling place that he had voted for Relator; but the Returning
Officer refused to accept such affidavit, and would not enter his
vote for Relator. William Burgess also states that Thomas Arm-
strong voted for Relator, but Lis vote was entered for Defendant,
which Armstrong disclaimed on the spot, and offered to make
affidavit that he voted for Walker; and George Cosgrove states
that whea the Returning Officer put the question, ¢ who do you
vote for,” to Thomas Armstrong, he (the Returning Officer) added
the ngme ¢ Hall.”

In relation to this vote, tho Returning Officer states that when
Thomas Armstrong was asked ¢ for whom do you vote,” he
answered ¢ Hall,” and then went away; and after Robert Arm-
strong, his brother, had voted for Defendant, came back with a
number of Relator’s supporters, und said he had voted for Relator
and wanted bis vote changed, which he (the Returning Officer)
refused to do. The Defendant (Ifall) states that Thomas Arm-
strong voted for bim; that when Relator bcecame aware of it he
wanted the Returning Officer to change his vote, and offered to
allow any votes that bad been recorded for Relator by mis-
take to be given to Defendant. That three Germans voted for
Relator, who intended voting for Defendant, but he (Defendant)
advised the Returning Officer not to comsent to any obange after
the votes were recorded. Josceph J. Lamont, the Poll Clerk, states
that Thomas Armstrong, on being asked ¢« who do you vote for,”
answered * William Hall,” and that the Returning Officer did not
prompt any voter during the time of the election. George B.
Lamont, Acting Constable, states that Thomas Armstrong voted
for Willam Hzll. George Simpson, who acted as constable, states
that Thomas Armstrong voted for William Hall: that George
Cosgrove was not in the room when Armstrong voted, and the
Returning Officer did not prompt him when be voted for Ilall.
James Brocklebank states that, since the last election, Thomas
Armstrong told bim he had voted for IIall, but intended o vote for
Walker and did not, and admitted having been at the tinme he voted
under the influence of whiskey.

Mr. Armstrong himself states that, when asked for whom he
voted, he replied ¢ Bill,” meaning Relator. Now, if he used this
as meaning William, it would apply equally well to Relator and
Defendant, for they are both called William. If it be true that
Arnostrong was under tue influence of liquor when he voted, that
might account for the confusion. At all events, the Returning
Officer, the Poll Clerk, the Defendant, and the Constables, under-
stood he at first voted for Defendant. I am not therefore pre-
pared to support the Relator’s case on this groun..

8. The third ground is too vague, the chargo too general, and
the affidavits filed to support and repel the charge are equally
vague snd gencral. It is met quite’ conclusively as a geucral
charge.

4. There is no affidavit from any clector that he omitted to vote
for Relator on the ground sugaested, nor is any elector nawmed
who declined voting for Relator for the cause suggested.

6. Itistruethat Relator protested, but it scems equally beyond
all doubt that he solicited partics to vote for him after tho protest,
and that one voter voted for him thereafter at his request.

6. The Relator’s own affidavit mentions that there were nine
votes remaining in the ward uapolled. The Returning Officer thinks
there were only seven votes that did not como forward. Relator does
not give the name of a single voter that would bave supported
him who did not come forward from any of the causes assigned;
whilst Defendant endeavours to shew that four out of the seven or
nine, a3 it may be, of unpolled votes, would have been cast for
him. 1 do not think the facts stated in the afiidavits would at all
warrant sotting aside the election on this ground.

The names of David Long and Thomas Riley are mentioned in
the affidavits, and I will sce what is said about them. First, as to
David Long. He states in his aflidavit that e is a duly qualified
voter in tho ward, and came to record his vote. That when he
took the onth of qualification, the Returning Officer turned awny
his head and refused to record his vote ; that he told the Retura-
ing Officer, if he was going to voto for Defendant his vote would
not be refused. Nicholas Willoughby states that he saw David
Long, a duly qualificd voter, take the oath of qualification; that
the Returning Officer asked him if ho understood the nature of an
oath. e replied, ho did. The Returning Officer refused to re-
cord his vote. e came up ay ho believes to vote for Relator.
Tho Returning Officer states that David Long offered to vote, but
his name not appearing on the copy of the assassment roll fur-
nished him, as a frecholder or houscholder, he refused to allow
him to vote, and Long did net say for whom he intended to vote.
George B. Lamont states that Long presented himself as a voter,
but refused to take the oath, and left the poll. John Malcolm
states that Long came to the poll to vote, as he thought. He re-
fused to take the oath, saying ho did not reside on Lis own place,
but was hired with one Nelson. William Leggett states be saw
Walker and others trying to induce David Long to take the oath.
Benjamin Leggett states that Long was urged by a number of
persons to take the oath, but he did not seo him do so. When
Long first came to the poll he appenred to deoline taking the oath,
and turned away from the poll and commenced talking with somne
of Walker's supporters. James Leggett says that Long came for-
ward to vote, but went off without doing so. Relator’s party
strongly urged him to take the oath, the not taking of which
appeared to bo the reason why he had not voted when he first
came to the poll.  George Simpson states that David Long, Wm.
Muir, and Thomas Riley, refused to tako the necessary oaths.
William MecNally states that when David Uong came forward to
vote, as hie supposed, William Hall (the Defendant) requested the
Returning Officer to administer the oath to Long, which he refused
to take, and turned away from the poll. David Keeth states that
ho saw Long come forward to vote, but he refused to take the
oath. The Returning Officer asked him if he had been & house-
holder for a month preceding the election, he answered he had not.
After which ho declined tasing the onth. Robert Carmon saw
Long refuse to take the oath. David Carmon saw David Long
refuse to take the oath and leavo the poll aed go and converse
with Relator.

The Returning Officer himself does not say that Long refused
to take the oath, but mentions that he was not returned on the list
as rated on the assessment roll as s frecholder or houscholder,
which of course would be such an objection as would justify tho
rejection of his vote. One of the Deponents states that the Defen-
dant required Long to take tho oath of qualification. It would
indeed be siugular if the Returnicg Officer had administered tho
oath to him when his name is omitted from the list handed to him,
if he considered that a fatal objection to his vote, and still more
singular that after admiristering the oath {o him be should refuse
to take the vote.

It is not stated by Relator, as a ground of complaint against
the Returaing Officer, that after having sdministered the oath to
Long he refused to allow him to vote, and in that way shewing
part:aliaty and calling for an explicit answer. It is sworn in
the affidavits, (and there are many affidavits,) that Long re-
fused to take the oath. It is possible be may bave refused at
on¢ time, and afterwards did tske it. Thero is nothing to
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shew such to be tho case, and if it was not so there is a plain
denial by many witnesses of the fact of his taking the oath. The
ground stated by the Returning Officer would ba sufficient to
rcje(;t this vote, and if it were allowed it would not effect the
resuit.

As to Thomas Riley, he refused to take the oath, ns ho admits
himself, but says the Returning Officer refused to record his vote
unless he was sworn, as ho believes out of spite or some other
improper motive, as he well know his vote was good. If this had
been stated as a specific chargo against the Returning Ofticer, as
shewing bim to hnve been partial and a partizan of Defendant,
and that ho had of his own mere motion, without being required
50 to do by the Defendant, insisted on the voter taking the oath
to annoy and vex him and perhaps prevent his voting for Relator,
when he knew he had a good vois, I might have required an
explicit answer from the Roturning Officer on this point. But the
charge has not been 8o made; and in reference to the voters un-
polled who have good votes, the Returaing Officer states that two
refused to take the necessary oath og required by Hall, which may
include this voter. Now if the candgidate required the Returning
Officer to administer the oath to a voter, and he refused to take it,
tho refusal to record such a vote could never be properly urged as
indicating partiality on the part of the Returning Officer. If the
charge had been in express terms that the Returning Officer,
without being required so to do by either of the caudidates, or
their agents, and with a view of favoring the return of Defendant,
and for purposes of annoyance, bad required a person (naming
him) whomn he knew to be a qualified voter to take the qualifica-
tiou oath, then he ought to snswer explicitly. It would be the
duty of the officer to refuse to record the vote if a candidate in-
sisted on the voter taking the oath, and he declined doing so, and
he might then well insist, even if ho knew hio had a good vote, on
his taking the oath, before he would record the vote.

The Relator fails to make out o case to warrant me in coming
to the cenclusion that the election should be set aside. lHe fails
to shew that the result of which be complains was caused by the
conduct of the officer, and therefore it is only of importance to
consider the other grounds as to the Returning Officer, so far as
tho costs are concerned,

The general rule is to assume that the officer acts properly and
honestly until the contrary is shewn, and when it is intended to
charge the officer with unfuirness and partiality tho caso should
be plainly stated and clearly made out. In this case the charges
made are general, ave mot as broadly as they are made, and
as to the specific grounds, considering all the affidavits filed, I
think the Relator fails to make out his case.

In conclusion, I may say I bave arrived at the following results.
1. That Relator fails to shew that any named duly qualified voter
was induced to retrain from voting for him by the conduct of the
Returning Officer or the Coustables. 2. That even if it be ad-
mitted that the votes of Long, Armstrong and Riley, should have
been recorded for Relator, he would still be in o minority. The
votes at the closo being for Relator 33, and for Defendant 39;
deducting one vote from the latter and adding three to the former,
the result would be 38 for Defendant and 36 for Relator, leaving
the Relator in a minority of two; and so his caso fails.

As to the costs, I think I cannot under the circumstances vary
the general rule that the unsuccessful party must pay the costs,
and therefore decide as to costs against Relator ; but must not re-
frain from drawing the attention of the taxing officer to the great
number of affidavits filed on behalf of the Defendant and the
Retarning Officer, and the estraordinary manner jn which they
aro framed, the larger part of them bejng filled with a statement
of the time and place of holding theclection, the names of the
Candidates and the Returning Officer.

It will be well for the Master to consider, in taxing the costs,
whether it was necessary to have so many affidavits and so diffuse,
and whether a great mavny of the Deponents could not have joined
in one affidavit, particularly those who swear generally as to the
fairness of the couduct of the Returning Officer.

Judgment for defendant with costs.

Sternex Crossoy v. JOrDAN PosT ALEXANDER THoMPSON . XD
TioxAS ApAMS.
Administration Bomd—Qnls of assignment.

Tho costs of an application under sec. 82 of tho Surrogate Courts Act (Con, Stat.
U. C. . 112), fur an acsizament of a probats bond {u order to an action thercon
at Cotnmon Law, cannot bo tazed a3 costs jn the action but should be recovered
as damges consequent on default,

(Chambers, May 15, 1860.)

It is provided by sec. 82 of the Sarrogate Courts Act (Con. Stat.
U. C., p. 112) that tho Court of Chancery may order all bonds taken
i the Court of Probate on the grant of administration, and inforco
on lst September, 1858, to be assigned aud that the same may be
enforced in the name of tho assignee under the authority of the
Court of Chancery, in the same way as provided for in tho caso
of assignment of bonds in the Surrogate Court.

As to the Iatter, it is by scc. 65 of the same Act (p. 108) pro-
vided that the judge of every Surrogate Court on application
mnde or on a petitioa in & summary way, and on being satisfied
that the condition of any such bond has been broken, may order
the Registrar of the Court to assign the same, to some person to
be named in such order, and that such person, his executors or
administrators, shall thercupon bo cntitled to suo on the said
bond in his own name, both at Law and in Equity, as if the same
had been originally given to him instead of to the Judgo of the
Court, and shall be entitled to recover thereon as trustee for all
persons interested the full amount recoverable in respect of the
condition of the said bond.

Letters of administration wers s ranted by the Court of Probate
for Upper Canada as to the estate of Calvin Carncll, deceased,
during the minority of his son, who wus then a minor, to the de-
fendant Jordan Post. The usual bond wasgiven by defendant Post
and the remaining defendants Thompson and Adams. It having
afterwards been shewn by the plaintiff to the satisfaction of the
Court of Chancery, that defendant Post bad com.. itted a breach
of the condition of the bond, that Court ordered the bond to be
assigned to the plaintiff.

Plaintiff then commenced an action upon the bond in the Court
of Queen’s Bench, and recovered a verdict for the penalty with
damages assessed at £61.

At the taxation of costs, plaintiff included in his bill against the
defendants, the costs of the application to the Court of Chancery
for the assignnent of the bond, and the master disallowed them.

K. A. Harrison, appealed against the master’s decision.

W. II. Burns, contra.

Draren, C. J.—In my opinion, the costs of the application to
the Court of Chancery, cannot be taxcd as costs in this cause, [
think they might have beun recovered as damages cousequent on
the default of the defendant.

CHANCLERY.

(Reported by Taoxs HHopaixs, Esq., LL. B, Barrister-al-Law.)

Jayes CaLpwerl v. IEzerian J. Harn axp Jomux MAXWELL,

Mortgagor and Mortgagee— Dormant Epnties Act 18 Vie, ¢h. 124,

Held, 1. That tha Dormant Equities Act, 18 Vic., ch. 124, (Con. Stat. U.C, p. 53,
ch. 12 secs. 59 & G0) does not apply to cases of an express trust. 2 That clearly
it does not extend 1o cases of mortgago; these cases being amply provided for by
the Chancery Act, (HWragg v. Jarcis tn appeal, 7 Graot. 220,) commented upon.

(May 16, 1860.)

In 1835, Robert Caldwell, the father of the plaintiff, was the
owner of Lot No. 104 in the town of Guelph, contaiving by ad-
measurement onc quarter of an acro, with a house aad otber build-
ings thercon crected.

On 10th March, in the same yeer, he mortgaged the lot and
premises to the defendant Jobn Maxwell, as sccurity for the pay-
ment of £45, and interest on or before 4th February, 1837.

Robert Caldwell continued in possession up to the time of his
death, which happened during the month of May, 1838, e died
intestate, leaving o widow and the plaintiff, bhis only son aud bLeir
at law, his survivors.

The plaintiff, at the time of his father’s death, was an infant
under the age of 2 years.

The defendant John Maxwell, having in 1839, about a year
after the death of plaintifi’s father, threatened procecdings at law
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to recover possossion of the mortgaged premises,”which up to that
timo had continued in possession of the widow of tho deceased
and of plaintiff, was allowed to take quicet posscssion and continued
in receipt of the rents and profits until 1842,

In tho last mentioned year defendant Maxwell by writing trans-
forred nll his intercstin tho lot to tho defendant Ilezokiah J.
Hall, which was in express terms mnde subject to the equity of
redemption of Robert Caldwell, and those claiming under him.

Defendant Hall having entered into possession, lias hitherto con-
tioned in posscssion, and it was alleged that thio defendants Max-
well and Hall, received from the rents and nrofits of the lot, more
than sufficient to discharge tho mortgage raoney and intevest.

It was also alleged thnt at the time defendant Hall entered into
possession there was a good and valuable. house oa the lot, which
was destroyed by fire during his possessicn, and not re-built.

Plaintiff attained the age of 21 years on 21th November, 1857,
and filed his bill to redeem, praying for an sccount of the rent and
profits; and that defendant Hall, might be >rdere’ to account for
the insurance upon the houso destroyed by fire, if asured, and if
not insured, that he should be made to account for the value of it.

The defendants demurred for want of equity, and relied upon
the statute of limitations and the Dormant Equitics Act, 18 Vie.,
ch. 124, as discntitling tho plaintiff to tho prayer of his bill.

Adam Crooks for the demurrer.

R. A. Harrison contra,

Stlcoz v. Sells, 6 Grant 237, and Wragy ~. Becket, 7 Grant 220,
wero referred to in the course of the judgment.

The judgment of the court was delivered by Estex, V. C.

EstrN, V. C.—1 have come to the conclusion that this demurrer
should be overruled.

Much diversity of opinion Ekas arisen with respect to tho true
construction of the 18 Vic., oh. 124. I gave my opinion as to its
construction in the case of Silcox v. Sells, in o very few words. 1
confess that it did not appear to me that its meaning admitted of
any doubt. It appeared to me that the preamble indicated very
clearly the two-fold object of restricting the strict application of
the rules of law to cases of actual fraud, and of conferring a dis-
cretionary jurisdiction in all other cases; and it appeared to me
also very clear that the enacting clauses although not expressed
80 clearly us they might have been, were acoording to the proper
construction calculated to carry out this two-fold object. The first
clause restricting the application of the strict rules of law to cases
of express fraud—tho second clause oonferring discretionary juris-
diction to all other cases. I thought the words according to the
strict rules of law wero neccessarily to be understood in the first
clause were so intended by the framer of the Act and naturally
occurred to the reader of it.

So far as the casc of Wragg v. Becket, is & decision, I am bound
to follow it: the extra judicial opinions expressed in it are entitled
to full respect, but they are of course not binding. I consider the
only point decided by that case to be that relief cannot be given
80 as to disturb the legal title in any cases within the act except
cases of actual fraud. It was not perhaps strictly necessary to
decide this point, for it is manifest that if the Court had considered
that in other cases than cases of actual fu 5, they possessed a
discretionary jurisdiction to disturb the legal title they would not
have exercised it in that particular case. Ifowever they did not
consider the question, and intended to decide, I think, that relief
ngainst the legal title was to be confined to cases of actual fraud.
It was unnecessary to decide, and it was not decided that express
trasts were within the Act: because it was considered that the case
under adjudication was a casc of constructive, not of express
trust. ‘The only members of the Court who expressed opinions on
the point were the two learned Chief Justices and my brother
Spragge. The learned Chief Justice of the Queen’s Bench did not
express o decided opinion on it. 1 am not sure that be did not
inclioe against express trusts being introduced in the Act: it is
well known that the Chancellor and my brother Spragge, hold
that opinion strongly : the learned Chief Jastico of the Common
Pleas considered that express trusts were within the Act.  Under
these circumstances, I awm at liberty to adhere to the opinion that
I have always cntertained, that the Act does not estend to
cases of express trust. In any event, however, I should not con-
sider that it extended to cases of mortgage. These cases were

" already amply prosvided for by the srell kmown clause of tho Chan-
»eery Act, which has been so commended for its wisdom.
' The object of the 18 Vic., was to extend this provision to other
'cnges.  The only respect in which these provision« differ, is, that
tho 18 Vic., limits the cxercise of the dizcrctionary jurisdiction
conferrcd by it to within a period of 20 years. But under the 11ta
, clause of the Chancory Act, tho Court has power to deny redemp-
tion even within 20 years, and also to extend it beyond that period ;
and it could not have beea the intention of the legislaturo to de-
privo tho court of these powers which may be so usefully and
justly exercised according to tho circumstances of each individual
case. Morcover tho 18 Vie. would operate only against tho mort-
gagor and would not affect the mortgageo at all, whereas under
the 11th clause of ike Chancery Act, these rights and remedios aro
reciprocal. To hold that the 18th Vic., npplied to mortgagos,
would bo to repeat the 11th clauso of the Chancery Act altogether.
The cases contemplated by the two provisions aro the same sup-
posing the 18 Vic., to comprise cases of mortgages—that is to say,
cnscs where the cstate has become absolute beforo tho 4th March,
1837. According to tho construction which has been put upon
the 18 Vie., no reliof could, under that Act, supposing it to com-
priso cases of mortgage, be given to a mertgagor in avy such case,
whatever 1ts circumstances might be, however just it might bo to
decree redemption ; whereas under the 11th olause of the Chancery
Act, the amplest discretion is givon to the Court to deal with cvery
case according to its circumstances and upon principles of perfect
justice, holding therefore that this Act of Parliament does not
affect cases of mortgage which continue to be governed by the
provision introduced into the Chancery Act expressly for them.

I must overrule this demurrer, for the statute of limitaticns
obvisusly interposes mo bar to the preseat case, possession
not having been taken until 1839, less than 20 years before tho
commencement of the suit, and as to the demurrer for want of
equity, it being of course clear that a mortgagee is entitled to re-
deem the estate at any time witbin the period allowed by law for
that purpose.

Demurrer overrated.,

GarMsHAWE V. PARKS.
Practice—Evid Turties—A ts—Appeal from Master’'s Report.
Ox; an appeal from the ilaster’s Report, setling out certain grounds of appeal,
t was

bis

1IIdd, 1st. That whoro one defendant obtalas an order and examines ons of
co<lstendants, and the other parties to the sult cross-e: ine such cod i
be is theroby made a good witness in the causs.
2nd. That the heirs of a duceased mortgsges of an equity of redemptior, are not
nocessary parties to a suit of foroclosare by the prior mortgageo—tho proper
party being the persenal rey fve of such mortgagee.
3rd. That whero evidence affectiog the amount represeuted as due by the sccond
mortgage, 1s taken lu the absence of such personal represeatative, it cannot bo
read agalust the oquitablo holder of such mortgage. although such cquitable
bolder was a party to the sult when tho evidence was taken, aud cross-examioed
the co-defondant whoso evidenco affected the mortgago.
4th. That it is sufiiciont 10 appealing from the Master’s Roport, that notice of such
appeal be served withln fourteen days from tho signiog of such report.
This was a motion by way of appeal from the Master’s Report.
A decree had been made referring to the Master to enquire as to
incumberances and to take the account. During tho inquiry,
the mortgagor contended that o second mortgage given by him to
the late E. F. Whittemore, and now held by Messrs. Gladstouo
was without consideration, and that it was given for the accommo-
dation of the saiG¢ Whittemore. The Master made the Gladstones
and the heirs of Whittemore parties—no administration having at
that time been taken out for Whittemore's estate. The morgagor,
Parks, bad been examined by a co-defendant, a judgment creditor
under an order obtained for that purpose, and had given evidence
as to the accommodation mortgage, and of there being nothing
due on it, also evidence afecting the amount due on tho first
mertgage held by the plaintiff, and had been cross-examined by
the Plnintiﬂ' and other parties. After the evidence bad been taken,
, administration of the estate of Whittemore was taken out, and the
Master made the administrator 2 party, and then rejected the
evidence as agerinst all parties to the suit, and took the account
giving the full amount of each mortgage due. From this tho
mortgagor and a judgment creditor appealed.
Ilodgins for the appeal cited, as to cvidence, Triston v. Hardy,
(14 Beav. 21) and Rice v. Wilson, (in this court)—as to partics,
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Whetla v. Haliday (4 D. & W. 2u7), as to account that tho as-
signee of the mortgage taok subject to the state of the account
between the mortgagor and mortgagee, Mathews v. Wallteyn (4
Vea, 119), and Maogate v, Bank of Upper Canada (b Grant 377)

Roaf, for Messrs. Gladstone, contended that tho tnortgage
having been given to assiet Winttemore in raising money, must he
held gool against the mortgagor, and that, at all events, the
cridence conld not bo read /s against them, owing to the absence
of the personal representative at the examination.

Tuaylor, for tho plaintiff, contended that the evidenco was in-
suflicient to affect his claim, nnd that it ought not to be tend in
the absence of the personal representative, because the plaintiff
would bave the right to fall back upon the estate of Whittemore
for any deficency, as the mortgago he held had Leen also assigned
by Whittemore.

S. I, Blake, for tho personal ropresentativo, objected to the
notice of appeal, the appeal should have been wathin the fourtecn
days. As ho was no party to the suit when the evideace was
taken, it could not be read agatust him or the Gladstones.

P. Cameron, for tho infants, submitted to the judgment of the
Court.

Estex, V. C, considered tho evidence insufficient to rcdace
the plaintiff’s claim, but held that the Master should have received
the cvidence as against the parties who had cross-examined the de-
fendazt, as they had thereby made him a good wituess o3 against
themselves. He also held, that tho infant defendants, the heirs
of the second mortgagee, were not necessary parties to the
suit; that the proper party was the personal representative of
his estate. That in regard to the amount due upon tho second
mortgage, as the evidenco secking to rednce 3t had been taken in
the ahsence of the personal representative of the late Mr. Whitte-
more, the Master wag right in reporting tho whole amoant as duo,
and in rejecting tho evidence as taken.  The appeal he considered
was in time, notice having been scrved within the fourteen days,
but as it had failed on the main pointe, viz., reduciag the amounts
due on the mortgages, he dismissed it with costs,

MarTIN v. Rew.

Fractice—D Ter—d ling Bill—Costs.

WWhen a bill {s demurred to, the usual arder to amend withiout costs isirregular.
1f the demurrer {3 set down immédiately after filing, the defendant waives his
right to taxed costs, But otheriiso a plalntif may subinit to a demurrer on
pryment of 20s. costs.

In this casv, the plaintiff’s bill had heen answered and demurred
to, and immediately after, tho usua! order to amend had been taken
out and the bill amended in oae particalar, not affecting the prin-
cipal ground of demurrer ; s motion was mado to discharge the
order for irregularity.

Estey, V. C., granted the motion, discharging tho order.
When o bill is demurred to, it canpot be amended without the
pleintiff submitting to the demurrer. If tho defendant sets down
the demurrer for argument, he waives his right to taxed costs,
but if not set down the plaintiff may submit to the demurrer on
payment of 20s. costs.

CraANDELL V. MaON.

Practice—Evidence—Master's Olfice.

The Master i3 bound equally with the court, to allow a watness to bo croes
oxamined on the wholu case, witlout to lus oxaounation fn chief. But
in some cases the Master may exercizo a discretion as to who should pay the
fees of tho cxamination.

On o wotion made against o decision of the Master, that the
cross-examination of u witness, should be confined to matters
orising out of the examination in chief,

EsteN, V. C., held, that the Master was equally tound with
the cuurt, to allow cress-cxaminatioi of cach vritness on the whole
case, without regard to th limits of the examination in ¢hief, He
also remarked that an ext:aordinary case might occur, as where
& witaess is called to prove o single point, and the cross-cxamina-
tion extends over the whole case, which might justify the Master
in exercising o discretion as to the party to whom to charge bis
own fecs.

Rusakn v. RosERTSON,

2oreclosure—Accrunle—~Ingurance moneys,

1AL, that tn the alsence of an agmamoent betwoeen the parties, the roeipt of in

surAnCY Moneys by the ortees during the curreney of 1he six M mrths allow

ed for endomption, doven it nececsitate the taking of a aubseviuent aceount : that

the mnttoutes fe not i atl cases biund to apply such wonsys in reduction of

the mor(gage delit; and eoaversely, that the martgagee 4 not eatitlud, fo ail

casvs, to charge the Morigagor with the tsof thop

In moviug for a final order, in was admitted on the part of tho
plawntiff, that shio had received a sum of £300 far the loss occa-
sioned by fire to the mortgaged promises aund W. Davs, for the
defendant Robertson (the martgagor), con ended that o subsequent
account should be ordered, aud that tho £7)0 should boe dedueted
from the amount payable under the decres

Cuttanach, for the plaintiff, showed th.t tue insuranco had been
cffected by her as mortgagee, without any privity ot arrangoment
with the mortgagor; that she had not attempted to charge him
with the amount of the premiums, and that, iu fact, sho had in-
sured merely for her own protection and by way of further security.

Srragas, V. C., after consideration, sustained the motion and
held, that in tho absence of any agreement between the parties,
where & mortgageo for his own benefit and sccurity insured tho
mortgaged premises, and received the amount of the policy, that
amount should not be taken into the account and allowed to tho
mortgagor; agreeing with Whute v. Brown (2 Cush, Mass. Rep.
412). The English cases referred to were, Dobson v. Land (8
Hare 216), Ex parte Lancaster (4 Deg. & S, 524), Cottlieh v.
Cranch (4 Deg. M. & G. 440}, Lea v. Ilinton (19 Beav. 324), and
Ifenson v. Blackwell (4 Hare 434).

GENERAL CORRESPONDEN CE.

Assessments—Non Residenls—Slatule Labor— Commutation.,
To tut Epitors or tie Law JourNav,

GextrEMEN,~I would respectfully submit the following
questions for your consideration trusting that you will be kind
enough to give your opinion in the next number of the Lato
Journal.

1st. as any Non-Resident, or only such as aro admitted
under the 87th section of the Assessment Act to parform stat-
ute labor, the privilego of paying commutation statute labor
upon the aggregate valuation of his lands, (if paid before the
first ot May), under the 88th clause of the said act ?

2nd. Whether do the words *returned as such” in the 83
clause, refer to ¢ defaulter” or * non-resident.”

3rd. If all non-residonts have the privilege of paying com-
mautation statute labor upon the azgregate vuluation (if paid
before the first of May), how is the proper amount to beascer-
tained if not eutered on the roll by the Clerk against the non-
resident ; the Treasurer who is the collector of non-resident
rates, being required to furnish the owner of nun-resident Inunds
with a statement of tho amount of arrears only against each
lot, {sce 114 section.)

I remain, Gentlemen,

yours very respectfully, A,

1st. Asatpresent advised we thiok the privilege is restricted
to such non-residents as are admisted to perform statute labor
in respecs of lands owned by them.

20d. “Defaulters” in our opinion. .

3rd. The answer No. 1 renders our aunswer fo this, unne-
cessary.
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MONTHLY REPERTORY. V. C.W. Re Horypy. July 29.
Will— Consiruction—Contingent gift.
CHANCERY. Testators gave £300 to A., if living; and if dead, the £300 to
become part ot the residue.  The will contained a gift of the resi-
V.C. W. Jacksoy v. Oce. Aug. 1. |due to B. C. D, and A. if living. A. was dead at the date of the
vill,
Statute of Limdtations— dccumulution of nterest—2rustecs— Cestue “lﬂdd’ that the gt to A. had not lapsed, but was contingent upon

trusé.

Money was advanced by A., in 1845, tu & partnership firm, with
an agreement that interest was to be allowed at 10 per cent., and
left to accumulate at compound interest. Interest at this amount
was created from time to time in the partnership books, and
accumulated, according to the arrangement, until the dissolution
of the firm in 1852, but no payment was ever made to A., nor any
acknowledgment signed Ly any of the partners after the original
advance.

Jeld, that no trust had been created in favor of A., and that the
defendant was, under tho circumstances, barved by the Statute of
Limitations.

L.J. ReTne M. & S. A. ConPANY ex parte GRESEWOOD ET AL,

Contributory transfer.

In a company, the shares of which passed by delivery, a share-
holder, desiung to get rid of lus respunsibility, sold his shares at
a nominal price to his clerk a few days before an order was made
for winding up the company ;

Ifeld, that as the sale was absolute and unconditional, the
transfer was valid, and the vendor’s name was removed fromw. the
list of contributions.

V.C. K. Lorp v. CoLvix. Suly 18.
Scotch law—Necessary parties— Possibility of issue.

Where the decision of the question in & cause depends upon
foreign law, that is a question of fact, and must be determined by
the preponderance of opinion of juris-consults of the country, the
law of which is involved in the question.

The court will not take upon itseif to determine the effect of
decisions upon the law of a foreign country.

Where a claim is made to property, the court requires all persons
or classes of persons to be before it, interested in opposing such
claim, and will not part with the property unless the claimant, if
successful, would be cutitled to imwediate possession; and the
rights of parties or classes of persons interested in resisting the
claim aro protected.

Where the claim to a property depends upon a female having a
child who is in her fifty-sccond year, who has been marricd for
thirty years, the court cannot assume that all possibility of her
haviog a child is at an end.

S.J. June 14,

Joint Stock Company— Purchase and cancellation of skarcs by direc-
tors—LPuarties—Dermurrer— Allegations i bill.

A bill filed by some sharcholders, on behalf of themselves and
all others. except the defendants, who were the directors, alleged
that the directors had subscribed fora large number of shares, but
only paid the deposit on & small number; and bad by a resolution
of the hoard cancelled the shares on which no deposit had been
pnid; and had also misapplied the funds in purchasing the shares
of one of their co-directors, who wished to retire; and also that
they had mede an improper call; and that these transactivn. aad
been confirmed at a gencral meeting by those sharcholders who
had paid the call, all others being excluded.  The bill Negad that
those transactions were fraudulent, and contrary to *h» deed of
scttlement, and also that the plawntifis were ignoran. " the names
of the sharcholders who had paid tho call, but th.t t ¢y were
known to the directors.

Held, on a demurrer by the directors, that the allegations of
illegality in these trausactions were sufficient, and the demurrer
was overruled.  Z/eld also, that the allegation of ignorance of the
names of the sharebolders who had paid the call, was sufficient to
cxcuse the defendants from making them parties.

Hongrixsox v. Natioxar Livs Stock Ixs. Co.

his being alive; so that the other residuary legatees, and not the
niext of Kin, took the share to which he would bave been entitled

M. R. BrOOKE v. PRARSON.

Settlement—Gyf: over an alienation or bunkrupley.

By the settlement ou A's. marriage, he, in considoration of
£1,00v pad to lum, and of the future property of the wife, as-
sigued to him, settled his real property on himself till mortgage,
aticnation, or bankruptey, and then upon trust as to £300 a year
for the wifc's scparate use. A. first mortgaged his interest, and
afterwards became bauokrupt.

Held, that the wife of was entitled to the £300 a year, from the
date of the mortage.

July 6.

V.C. 8. GARDXER V. GARDNER.

Murreed woman—Separate estate in husband’s hands—'ift (o

husband.

In 1838 a legacy of £1000, bequeathed to a married woman for
her separate usc, was paid to her; and shortly afterwards, with
her assent, came into her husband's hands; was paid by him to
his bankers, mixed with his own money, and cuployed pattly in
business and partly in family expenditure. There was no cvidence
to show whether the wife intended that it should be a gift to her
husband or not. The husband died in 1838, intestate, leaving his
wife surviving.

Ileld, that she could not claim the sum out of her husband’s
estate.

M. R. NoBLE v. STOW. July 19.

Practice—Scparate account— Erroncous order— Bill of review—Joint
tenancy.

An order to carry a fund to the separate account of A. is not
cquivalent ta n decree that A. is absolutely entitied, and if errone-
ous may be corrected without bill of review.

Where a person complains of orders of the court, who has not
been an original purty to the suit by a permanent right, he ought
to bring an original bill, and not a bill of review.

When property is left to a class of children simpliciter, they take
as joint tenants, and not as tenants in common.

M. R, COLLINS ¥. STUTRLEY. July 21.

Specific performance—Sub-leases.

A plaintiff will not be entitled to damages in equity for the non-
performance of an act for which prima fucie be might have obtained
specific performance, after he bimself has done some act which
disentitles kim to specific performance.

A person who agrees to take a sub-lease, impliedly stipulates to
take subject to the same covenaats as the lessce.
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