CHAIRMAN OF THE BOARD OF RAILWAY
COMMISSIONERS.

Hon. James Pitt Mabes, one of the justices of the Supreme
Court of Judieature for the Province of Ontario, has been ap-
pointed to succeed the late Hon. A. C. Killam as Chairman of
the Board of Railway Commissioners. The appointment is com-
mended in all quarters as an excellent one.

The new Chief Commissioner was appointed to the High
Court Beneh of Ontaric less than three years ago, and during
that period his rulings have been marked with strong common
sense and 8 sound appreciation of the principles of law appli-
cable to the business affairs of this country. Being free from
all prejudices or fads he may safely be relied upon in his new
sphere to do what is right in the interest of the country, with-
out unjustly iraposing too onerous burdens on the public service
corporations which are under the control of the Board.

A not unimportant matter is the fact that Mr. Mabee, since
his promotion to the Bench, has evinced the desirable judicial
qualities of industry, patience and courtesy. He was a judge
who listened, without talking, and then quietly and definitely
made up his mind. It may be that he has not all the gifts which
made his predecessor, Mr. Killam, so distinguished as a pure
lawyer; but his many other qualifications will, we venture to
think, be found emihently in keeping with the functions of the
important and responsible tribunal over which he has been
called upon to preside. Its duties, moreover, will fit in with his
personal inclinations ag to work, so that he will at once find him-
self at home in the business atmosphere that will surround him.

The Government is to be congratniated upon its selcetion.
Mr. Mabee is in the prime of 1ife and has contracted the invalu-
able habit of deciding matters promptly. He has happily a
strong constitution and possesses in this respect as well as in
others the characteristics which the position demands.
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MEMORIAL OF THE LATE CHRISTOPHER
ROBINSON,-K.C.

Shortly after the death of the late Christopher Robinson,

K.C., a meeting of the Bar was called to consider the best means

uf perpetuating his memory, and it was decided that a fitting
commemoration would be (1) a brass tablet with suitable in-
seription placed in Osgoode Hall, Toronto; (2) a scholarship
founded in conneeti~m with the Law Society of Upper Canada to
be known as ‘‘The Christopher Robinson Scholarship.” In
order that the profession generally might have the opportunity
of contributing to the necessary fund, subscriptions were limited
to the amount of five dollars each.

The matter was set on foot without delav, with the result,
that the tablet has now been placed in the east wing of Osgoode
Hall, opposite to the memorial of Attorney-General Maedonnell,
who fell beside Brock at the battle of Queenston Heights, The
inseription is as follows:—

““This tabler is placed here by the Bench and Bar of the
Province of Ontario, in loving memory of Christopher Robiuson,
K.C. Born January 21, 1828. Died October 31, 1905.”’

.'I‘hrough the courtesy of Mr. Angus MaeMurchy, K.C.,, who
has acted as honourary secretary of the committee, we have re-
ceived a copy of the committee’s final report and statement.
T'he subseriptions to i:.¢ scholarship fund were received, not only
from the Bench and Bar in the Province of Ontario, but also
from those in other provinces of the Dominion, shewing the

wide-spread interest taken in the proposed scheme, and testify~
" ing to the universal feeling of regret at the loss which the pro-
fession had sustained by Mr. Robinson’s death, Here, it is pleas-
ing also, to record the debt which we all owe to Mr. MacMurchy
for his untiring zeal in bringing the matter to a successful issue.

A deed of trust has been executed whereby the fund, less the
cost of tablet, ete., has been delivered to a trust company for
investment, to secure the annual amount required for the scholar-
ship.
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This scholarship, which is to be open for competition every
year to students of the graduating class of the Law School, is to
be awarded partly in books and partly in money, for the best
essay on a selected subject within three months after the final
examinations of the school. The names of successful candidates,
from time to time, are to he entered in the curriculum of the
Law School, under the headinz of ““Christopher Robinson Prize-
men,’’ and their names are to be placed on a suitable boa: 1 or
tablet to be provided for that purpose in Osgoode Hall,

It is most fitting that the name of one so beloved and re-
spected by the profession should thus be perpetuated for coming
generations among students of the law, as an incentive to the
attainment of the like great learning and high ideals of profes-
gional character which were the distinetive features of the earcer
of that great and good man, so long a leader of the profession
in Canada, and always to be remembered as one of its most
notable ornaments,

ELECTION OF BENCHERS IN ONTARIO.

Years ago we called attention to this subject, (1901, pp. 177,
257). - We then referred to the unsatisfactory system handed
down from the dim past, and suggested a change, saying:—‘‘All
this points to the desirability of giving a freer choice, by having
nominations made, as we have already suggested. There should
not be, as there is in fact now, a canvass made by the retiring
Benchers for their re-election, by the very simple but effectual
process of sending, as is now required, a list of the retiring
Benvhers to the whole profession. This should cease, and nom-
inations should be gent in to the secretary, who should then
gend to those entitled to vote th: list of names on the nomina-
tion papers. This is what is done in conuection with elections
for the Senate of the University, and other bodies where it is
desired to secure the best representation.’’

A bill has now been introduced by the Attorney-General
providing for the nominations of eandidates (the word is objec-
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tionable, but used for want of a more appropriate one) whose
names are to be sent to the Bar wherefrom to elest the required
thirty Benchers, Various clauses of the bill provide the eypro-
priate machinery and safegnards in connection with the pro-

posed change. This new departure coming from the souree it - -

does and being so reasonable and desirable will doubtless be
carried out. The Bar will, we feel sure, appreciate the action
of Hon. Mr. Foy.

PREMATURE BURIALS.

We have a suggestion for those of our legislators who desire
to justify to their constituents their existence as such. In
our various legislatures are annually introduced innumerable
undigested ideas in the way of bills, which generally find their
resting place in the waste-paper basket. In the Province of
Ontario, many members who know very little of the statutes
other than the Municipal and Assessment Acts exploit what they
know on those subjects by potty amendments, which would not
infrequently spoil the symmetry of the existing legislation, and
introduce greater def( s than they would eure.

The legislation we refer to as being desirable ought to be
fathered by the Government, but perhaps like many other valu-
able reforms it may, properly enough, be initiated by some
private member.

It has been established, lately, beyond question, that many
persons buried under the supposition of their being dead. have
vainly recovered consciousness in their last resting places. The
subject is a gruesome one, but this should not prevent due at-
tertion being paid to it.

Tt is undeniable that physicians too often give certificates of
death without realizing the importance of their act, or the re-
sponsibility attaching thereto. They certify to somebody being
dead, who very possibly may only be in a trance. If there is
any truth in the stories we read, and notably a recent case of
resuscitation by electrical treatment, it ia high time that some
attention was paid to this matter, There should be some strin-
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gent legislation to prevent the signing of death cgvtiﬁeates with-
out having exhausted all means of ascertaining that death has
actually taken place. This evil has so impre.:2d itself upon
the minds of some persons that they make provisior. in their
wills to prevent themselves being buried alive.

It has been asserted by those who have made a study of this,
subjeet that the medieal profession is inelined to minim:-c the
result of its perfunctory perforinance of its duties in connection
with this matter, but the facts disclosed by recent statistics,
and the investigations of scientists, shew that there iz need of
legislation to enforce a more careful :rutiny, Carelessness in
this matter on the part of those res nsible is akin to murder.

NO EQUITIES AS BETWEEN ROGUES.

““IIe who comes into equity must come with clean hands”
is & good maxim. Mr, Justice Houghton, sitt'ng in the Appel-
late Division of the New York Supreme Court in the case of
Fay v. Herbert, is the author of another equally trenchant
maxim, which goes a little further in the same direction. He
erystalizes his views on a case recently before him in the words ¢
“Equity does not adjust differences hetween rogues.”” e con-
sidered that the plaintiffs were not entitled to legal protection
in that they were engaged in a business which was a deceiving
of the public for the sake of gain. He aleo laid down the rule
that in equity proceedings the complainant is first to be judged;
and until he has been found free from taint a Court of equity
will not proceed to determine whether or not he has been
wronged. These rules are wholesome and caleulated to protect
the public against itself, for people do certainly love to be
humbugged.

The plaintiffs in the above case were husband and wife, giv-
ing entertainments through the country under the name of
“The Fays.”” The principal performances consisted of alleged
mind-reading and telling of future events, interspersed with
sleight-of-hand tricks. The defendants were former employees,
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~who having learned the tricks of the trade themselves gave per-
formances, explaining the plaintiffs’ performanc~s and expos.
ing their alleged oceult powers. In their adv: .sing notices
they gave prominence to the words, ‘‘The Mays’’ to such an ex.
tent that certain persons were deceived, and went to the defend.
ants’ performances thinking they were goiug to see the plain. -
tiffs. - The suit was for an injunetion restraining the defendants
from thus misleading the publie, The judgment of the learned
judge before whom the wmatter came on appeal is reported in
Albary Law Jowrnal, 1908, page 46, He says:— ‘

“The situation disclosed is such that equity should
not interfere at all. The plaintiffs are engaged in deceiving
the publie, and the most entertaining part of their performance
is in effect fortune telling, In such a business they can get no
property rights in & name or appellation which a Court of equity
will proteet. The property right which the plaintiffs assert
they have in the term ‘The Fays,’ and which they would have
if their business was without deception, is similar to the right
to the use of a trade-mark. Equity will not inten
fere to protect a party in the use of a trade-mark where the
name or phrase claimed as such is intended and caleul ied to
deceive the public: Fetridge v. Wells, 4 App. Pr. 144; Gluckmar
v. Strauch, 99 App. Div. 361, A party invoking the aid of
equily to restrain the infringement of a trade-mark must him.
self be free from fraud in his representations to the public:
P, M. Co.v. P. M. P. Co, 135 N. Y. 24. Persons who pretend
to tell fortunes are defined to be disorderly persons (Criminal
Code, section 899). The pretense of oceult powers and the abil-
ity to answer confidential questions from spiritus] aid is as bad
as fortune telling and a species of it, and is a fraud upon the
publie. It is no answer so far ag the plaintiffs arve concerned
that no one ought to believe the pretenses. It is tha half doubt
and the half belief of a certain class of people that make and
hold the audiences. If every one wholly disbelieved ecuriosity
would goon be satisfled and the entertainment lose its attraction,
Nor is it any answer to say that the defendants are themselves
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guilty of wrong. Bquity does not adjust the differences between
rogues. The compldinant is first. judged, and not until he has
peen found free from taint does equity proceed to determine
whether or not he has been wronged, The injunction should
not have heen granted. The judgment is reversed and a new
trial granted, with costs to the appellant to abide the event.’’

]

THE CRIME OF PERJURY.

That the crime of perjury is much in evidence, and appar-
ently on the increase, has been asserted and is probably correct.
Articles many have been written on the subject in legal jour-
nals, calling attention to the evil, The Bench declaims against
it, but nothing is done. Suggestions are not wanting. One
is thet if lawyers would discountenance false swearing on
the pary of their own clients and nask for judicial protection
when committed by their adversaries, the crime would at once
grow less, Others say that justice should be meted out to false
witnesses by summary action or the part of the presiding judge,
one writer saying, ‘‘the perjurer would no more dere to come
forward in our Courts than in the English Courts, if he kmew
that our trial judges were in the habit of committing perjurers
on the spot, nor would any lawyer produce an obvious perjnrer
if he knew that to do so would mean his disbarment.”’ He con-
tinues by saying that ‘‘the chief responsibility for perjury in
the Courts iz with the trial judges themselves, because they
have the power to stop it, and do not.”’

It is much easier to dilate upon an evil than to suggest a
remedy, for the difficulties attendant upon this question are
many, and need not at present be enlarged upon. Must it be
left to the advancement of civilization and the supposed grow-
ing morality of the world in the future, as to which it clearly
rhust stand till the milleninm; or are the judges to take a hand.
in, running the risk of doing an occasional act of injustice for
the benefit of the community? The law is clear enough, the
application of it is the diffieulty.
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AMENDMENT TO COPYRIGHT AOT.

A useful and practical amendment of the Copyright Aet,
introdiiced in the House of Coramons by Mr. A, 0. Maedonell,
K.C., became law ou March 17th. Under the old section, which
has been in force for many years, the notice for copyright was"
. in the following words:—‘‘Entered according to Act of the Par-
liament of Canada in the year 1908, by A. B,, at the Department
of Agrieulture.”’ This form, while comparatively unobjection.
able in books, wes cumbersome and disfiguring on engravings,
photographs, and art posteards. The new wording is very simpls,
viz i—'‘Copyright, Canada, 1908, by A, B.,”’ and indicates suffi-
ciently the fact of copyright, the country, the date, and the
owner of the copyright. Publishers and others will appreciate
Mr. Macdonell’s amendment,

VALUATION OF THE PROPERTY OF PUBLIC SERVICE
COMPANIES.

When the property of a public service company is taken by
a state or municipality under condemnation proceedings, Maiter
of Brooklyn (1894), 143 N.Y. 596, or under contract leaving
the purchase price ++ be subsequently determined, Matier of
Water Com’rs. (N.Y, 1902}, 71 App. Div. 544, the problem of
agcertaining the fair and just compensation has proven to be
most vexatious and one upon which the Courts have shewn na
little divergence of opinion. Several theories, none of them ex-
clusive, have been advanced: first, the original cost of the plant
to the company; Monigomery County v. Schuylkill Bridge Co.
(1885), 110 Pa. St. 64; West Chester, etc., Co. v. Chester County
(1897), 182 Pa. St. 40, second, the present coat of reproduction;
Brunswick, etc., Water Dist. v. Maine Water Co. (1904), 99 Me.
371, 382; Matter of Water Com’rs.,, supra; third, the capital-
ized value of its net income; Nat’l Water Works Co. v. Kansas
City (1894), 62 Fed. 853; and fourth, the market value of its
stock, Mifflin Bridge Co. v. Juniata County (1891), 144 Pa,
8t. 365; Montgomery County v. Schuylkill Bridge Co., supra.
The first consideration——that of originel cost—has recsived con-
siderable attention from the Courts, In order, however, for it
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to have any bearing upon present value, the extent of deprecia-

tion of the plant must be considered; Kennebec Water Dist, v.

Waterville (1902), 87 Me. 185; moreover, there must be assur-

ance that there were no frandulent transactions and that the
money was legitimately and wisely gpent in the constructior.

Brunswick, etc., Water Dist, v. Maine Water Co., supra. In the

few cases in which original cost is considered to be the control-

ling element, the value of the franchise is added. Montgomery

County v. Schuylkill Bridge Co., supra; Clarion Turnpike Co.

v, Clarion County (1896), 172 Pa. St. 243; West Chester, eic.,

] Co. v. Chester County, supra. The objection to this test is that

- it may force the State to pay for an antiquated plant an smount

greatly exceeding the cost of a modern and more cfficient sys-

tem. The second test—-cost of reproduction—has received less

consideration from the Courts, seemingly on account of its

geverity ; see, Matler of Water Com’rs. (1903), 176 N.Y. 239,

and in some cases has béen entirely rejected. Monigomery

County v. Schuylkill Bridge Co., supra; Metropolitan Trust Co.

v. H & 7. C. Ry. Co. (1898), 90 Fed. 683. Value is thus de-

- termined in the competitive business fleld, but this rule is less

b | applicable to public service callings because the capital can gen-

erally be less easily diverted to other channels, and more especial-

ly because they are subject to regulation and supervision. Here,

. likewise, the franchise must be separately considered. See,

‘5 ] Nat'l. Water Works Co. v. Kansas City, supra. The third and

= fourth tests are very similar and both superficial, though some-

times considered. Mifilin Bridge Co. v. Juniata County, supra.

Under these tests value depends upon the income received,

which is governed by the rates charged. But since the rates

which may lawfully be charged may only be a fair return upon

the value of the property, it is begging the question to say that

value then depends upon rates. See Brunswick, etc., Water

Dist. v. Maine Water Co., supra. If the rates are assumed rea-

, sonable, the results reached by these methods will, of course,

- approximate the valuation upon which the rates are theoreti-

| cally based. The faet that the plant is a ‘‘going concern’’ is

g

byl Lty
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universally conceded to be & proper subject for compensation.
Edinburg, eto, Co. v. Edinburg (1894), 71 L.T. Rep. 301;
Gloucester, etc.,, Co. v. Gloucester (1801), 179 Mass, 365, 383,
Newburgport, etc,, Co. v. Newburgport (1897), 168 Mass. 541.
Good will might well be considered if competition ‘o ists, biit not
if the company has a monopoly, for its customers have no choice.
Kennebec Waier Dist. v. Waterville, supra. For the most part,
the Courts have refused to confine themselves to any single
test, but say that all must be taken into consideration. This
amounts to a practical confession that they are helpless to for-
mulate & rule to cover a difficult and intricate situwation and is
simply an attempt to reach an equitable result in each case.
See Nat’l Water Works Co. v. Kansas City, supra; Brunswick,
ete,, Water Dist. v. Maine Waler Co., supra; Kennebec Water
Dist, v. Waterville, supra.

The question of valuation of the franchise is usually separ-
ately considered. That it is property, West River Bridge Co. v.
Diz (1848), 6 How, 507, cnd may not be directly taken without
compensation, is generally recognized, Monongahela Navigation
Co. v. United Sitates (1802), 148 U.S. 312; People v. O’Brien
(1888), 111 N.Y. 1, though the same result can be indirectly
reached by granting other franchises so that the resulting com-
petition would be ruinous. Charles River Bridge v. Warren
Bridge (Mass. 1837), 11 Pet. 420; Syracuse Water Co. v. City
of Syracuse (1889), 116 N.Y. 167. In computing its value,
consideration must be taken as to its character, whether it be
exclusive or non-exclusive, Brunswick, etc.,, Water Dist. v. Maine
Water Co., supra; Gloucester, elc., Co. v. Gloucester, supra, the
length of time it is to run, Kennebec Water Dist. v. Waterville,
supra; Sunderlend Bridge Case (1877), 122 Mass. 459,
466, and whether or not it be subjeet to forfeiture, See
Kennebec Water Dist. v. Waterville, supra; Bridge Co. v. United
States (1881), 105 U.8. 470, 482. If but part of a franchise is
condemned, compensation must be made to the extent to which
it has been impaired. United States v. Gettysburg Electric R.R.
(1896), 160 U.B. 688, Franchise valuation is generally meas-
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ured with reference to rates which the company has charged,’
in order to compute what its revenue would probably have been: .
during the unexpired period. Sunderland Bridge Case, supra;
Montgomery. County v, Schuylkidl Bridge Co., supra. In a re-

cent English cese, a municipslity entered. into a contrast to ~

purchase a street railwey when it should be construeted. It
wase held that the price paid should be the value as a structure,
ineluding the element of a going concern, but execluding the
franchise value, Mayor, etc., of Dudley v. Dudley, etec., Ry. Co.
(1907), 97 L.T. Rep. 556. This result was reached upon the
interpretation of the contraet, but under the Tramways Act of
* 1870, similar results have been reached in the absence of com-
tract, Stockton, etc.,, Water Board v. Kirkleatham Local Board
(1894), 69 L.T. Rep. 661; Edinburg, efc., Co. v. Edinbur,
supra, though in estimating value for the purpose of taxation,
the franchise has been considered. Pimlico, efc., Co. v, Agsess-
ment Committee (1874), 29 1.T, Rep. 606; The King v. Lower
Mitton (1829), 9 B. & C. 810. This distinction is not illogieal,
for retaking without compensation would proceed on the ground
that the franchise was granted gratuitously on the ground of
benefits received.—Columbie Law Review. -

A young Russian artist has recently been sentenced, in St.
Petersburg, to fifteen years’ penal servitude for caricaturing the
Czar. From our point of view in this country any such effort
would be quite unnecessary as almost every item of news from
that barbarous country connected with- their *‘Little Father”
brings him increasingly into contempt. - A Frenchman once col-
lected from the comic press of the world some hundreds of cari-
catures of King Edward. The latter was pleased to accept a
copy, and was doubtless much amused at secing himself portrayed
in unexpected and undignified attitudes, We object on prinsiple to
the use of bombs for educational or reforr atory purposes, quite
apart from the fact that they too often kill the wrong man; but
such a sentence for such an offence takes off the edge of pity
when the right man is reached.
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REVIEW OF CURRENT ENGLISH CASES.
(Registered in aoccordance with the Copyright Act.)

NULLITY OF MARRIAGE-——MARRIAGE IN ENGLAND BRTWEEN ENG-
LISHWOMAN AND DOMIOILED FRENCHMAN-—IRREGULARITY BY
FRENCH LAW—DECREE OF NULLITY BY FRENOH COURT ON
GROUNDS NOT RFCOGNIZED BY ENGLISH LAW-—CONFLICT OF
LAWS—LEX LOOI CONTRACTUS—DBIloAMY,

In Ogden v. Ogden (1908) P, 46 the Court of Appeal (Coz-
eng-Hardy, M.R., and Barnes, P.P.D., and Kennedy, L.J.) have
affirmed the judgment of Deane, J. (1907) P, 107 (noted ante,
vol, 43, p. 352). The action was brought for a declaration of
nullity of marriage on the ground that the defendant, at the
time of the pretended marriage, was in fact the wife of another
man. The facts were that in September, 1898, the defendant,
an Englishwoman, married in England a Frenchman then tem-
porarily resident in England but who was domiciled in France.
According to French law the hushand, being then 19 years of
age, could not validly contract marriage without the consent of
his father. The parties ecchabited and a child was born on July
7, 1899. The husband's father afterwards instituted proceedings
in a French Court and the marriage was annulled on the ground
of want of consent of the father, it appearing by the decrve of
the Court that the wife claimed that the marriage should take
civil effect, and that she should he allowed alimony, and an
allowance for the support of the child, which claims, except
that for support of the child, were disallowed. After this
decree the husband married again in France, and the defendant
married the plaintiff, The question therefore was whether the
decree of the French Court annulling the marriage of Septem-
ber, 1898, was valid according to English law, Deane, J., held
that it was not, and his decision is now affirmed. It appears by
the report that after the French deerce of nullity, the wife com-
menced a suit for divoree in England which had been dismissed
because the husband was domiciled in France; and it further
appeared that the French Court could not grant a divorce be-
cause it had already declared the marriage null, The wife was,
. therefore, in & very anomalous position, she was married in
England but not in Franece, her husband had married again and
was living with another woman and yet in neither country could
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ENGLISE CASES.

his. wife gt any .relief. ' The Court of Appeal suggest that such’
a state of facts ought to constitute an exception to the ordinary
rule that the Court will not :exersise jurisdietion to grant a
divoree except when the parties are domiciled within its

jurisdietion. :

SHIP—CONTRAOT OF AFFREIGHTMENT-—DAMAGE TO GOODS—UN-
SRAWORTHINESS-—CAUSE OF DAMAGE,

The Ewropa (1908) P. 84 was an action by the charterers of
a ship against the ship owners on a contract of affreightment.
The case raised the question whether seaworthiness is a condi-
tion precedent in a contract of affreightment, to the extent, that
if the ship be unseaworthy, the shipowner iz reduced to thq
position of a common carrier, and liable for all damages ocea-
sioned to the cargo to which the contract relates, even if such
damage be solely caused by an excepted peril and not by the
unseaworthiness, This question a Divisional Court (Deane and
Bucknill, JJ.) answered in the negative,

WiLL—CONSTRUCTION—LIFE INTEREST TO WIFE ‘‘IF SHE BEHALL
80 LONG CONTINUE MY WIDOW’'’-—BIGAMOUS MARRIAGE—
“Wibow.”’ .

In re Wagsteff, Wagstaff v. Jalland (1908) 1 Ch. 162, The
Court of Appeal (Cozens-Hardy, M.R., and Moulton and Far-
well, LJJ.) have affirmed the judgment of the late Kekewich,
J. (1807) 2 Ch. 35 (noted ante, vol. 43, p. 616). A testator who
at the time he went through a form of marriage with a Mrs.
Josephine Jalland, knew that her husband was still living, Mrs.
Jalland thereafter lived with him as his wife till his death. By
his will he gave certain of his chattel property to his ‘‘dear wife,
Dorothy Josephine Wagstaff,”’ the same person as Josephine
Jalland, and also devised and bequeathed the residue of his real
and personal estate to his ‘‘said wife’’ during her life ‘‘i¥ she
8o long continue my widow,'’ and upon her decease or second
marriage then over. Thé question was whether Josephine Jal-
land eould take under the residnary devise and bequest as widow
of the testator. Kekewich, J., held that the word had obtained
a secondary meaning in the will, and sufficiently designated the
person intended to be benefitted, and that Mrs. Jalland was eon-
sequently entitled to & life estate in the residue until she
contracted another marriage subsequent to the death of the
testator,

,,,,,,,....
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ANCIENT LIQHT-—ENJOYMENT—'‘CONSENT OR AGREEMENT -
CONSENT OR AGREEMENT AS TO LIGHTS BY TENANT-—PRE-
SCRIPTION Aot 1832 (2-8 Wx. IV. ¢, 71) ss. 3, 4—(R.8.0.
c. 138, s, 35.)

Hyman v. Van Den Burgh (1908) 1 Ch. 167. In this ease
the Court of Appeal (Cozens-Hardy, M.R., and Moulton and
Farwell, 1.JJ.) have affirmed the judgment of Parker, J. (1907)
2 Ch. 516 (noted ante, p. 25). The Court of Appeal point out
that under the Preseription Act a right to access of light is not
absolute and indefeasible, even after twenty years’ enjoyment,
unless and until some action is brought in which the right is
called in question, and that until such action is brought the right
remains inchoate and if within twenty years prior to any such
action it ean be shewn that the light in question was enjoyed by
consent or agreement the inchoate right would be defeated. In
this case after twenty years’ enjoyment but within twenty
years before action a tenant in possession of the premises had
agreed to avoid the blocking up the lights in question to pay
one-half & year therefor, He never paid the one-half but it
was held that this amounted to an enjoyment by ‘‘consent or
agreement’’ within the statute so as to prevent the acqulsmon
of an absolute right under the statute,

APPOINTMENT OF NEW TRUSTEE—APPOINTMENT BY ACTING EX-
ECUTOR OF LAST SURVIVING TRUSTEE—TRUSTEE Aor (23-24
Vicer. ¢. 145) 8. 27—(R.8.0. 0, 129, 8. 4.)

In re Boucherett, Barne v. Erskine (1908) 1 Ch. 180. The
guestion to be decided was whether a new trustee of a will had
been validly appointed. A testator by his will made in 1875
devised his real estate to trustees. The will contained no power
to appoint nmew trustees, but in effect referred to the powers
given by 28-24 Viet. c. 145, (R.8.0. ¢. 129}, The last surviving
trustee died in 1888 having by his will appointed thres execu-
tors. Probate was granted to one of the executors power to
prove being reserved to the other two. In 1894 the proving
executor appointed & new trustee of the first mentioned will.
The other two exceutors were then alive, but died without tak-
ing probate. Joyes, J., held that the appointment was valid
under 23-24 Viet, e. 145 {R.8.0. 0..129, 8. 4) as having been
made by the ‘‘acting executor” of the last surviving trustee; the
gaving clauge in s, 76 of the Conveyancing Aet, 1881, which had




ENGLISH CASES., . 223

repealed 23 and 24 Viet. o. 145, 5. 27, having left that statute in°
operation 88 regards cases where it was incorporated expressly,
_or by implieation, in prior instruments. ‘

WiLL—CONSTRUCTION — SPECIFIC DEVISE—(OMPLETE GENEBAL
DESCRIPTION—SUBSEQUENT IMPERFECT ENUMERATION-~FALSA
DEMONSTRATIO,

In re Brocket, Dawes v. Miller (1908) 1 Ch. 185. A testatrix
by her will devised the real estate to which she became entitled
under the codicil of her father’s will ‘‘namely the residence
known as Orford Touse in the parish of Oskley and lands and
hereditaments’’ (in gertain parishes) ‘‘in the same country,’’ to
her sister for life with remainder over. In addition {0 the prop-
erties enumerated, the testatrix had also acquired under the
codicil of her father’s will a residence in London, to which she
was entitled at the date of the will. There was no evidence
whether she knew that it formed part of the property passing
under the codieil, The question which Joyce, J., was cailed on
to determine was whether the London house passed under the
devise to the testatrix’s sister, and he held that it did not, and
that the specification of the properties introduced by the word
*‘namely’’ was not & mere imperfect enumeration of the prop-
erty intended to be devised, but formed the leading deseription
of the property intended to be dealt with, and consequently the
Londou house did not pass under the general introductory words.

T UNATIC—ACTION BY COMMITTEE—LUWNATIC PLAINTIFP— ‘TJUNA-
TIC 80 FOUND,”’

~ In re Townshend, Townsh:nd v. Robins (1908) 1 Ch. 201.
This wae an acfion instituted by the committee of a lunatic so
found, and the point was raised whether the lunatic shonld not
be a co-plaintiff, and Eady, J., held that he should. He also
held that where under the Lunacy Act after inquiry it was
found that the alleged lunatic ‘‘is of unsound mind, so as to
be incapable of managing his affairs, but that he is eapable of
managing himself, and is not dangerous to himsel#, or others,’’
j;hat such finding constitutes him ‘‘a lunatic so found by
inquisition, "’
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SOLICITOR AND CLIENT—SETTLED ACCOUNTS—OVER CHARGES—
OPENING SETTLED ACCOUNTS—STATUTE OF LiMiraTions (21
Jac. 1, c. 16) s. 3—(R.8.0. c. 324, s. 38.)

Cheese v. Keen (1908) 1 Ch. 245 is a case of some interest to
solicitors. The defendant was a builder and from 1883 to 1904
had employed one Cheese as his solicitor, who financed him in
various transactions. No bills of costs were ever delivered, but
from time to time accounts were stated and the amount due to
Cheese for loans, interest and costs were agreed, and Cheese -
took mortgages for the agreed amounts. By 1904 all the mort-
gages except two were paid off. In 1905 Cheese died, and the
present action was brought by his executors on the two mort
gages remaining unpaid. Keen counterclaimed for an account
of all transactions between himself and his deceased solicitor,
and he alleged that he had no independent advice and that he
had been charged profit costs prior to the Mortgagees’ Legal
Costs Act, 1895 (58-59 Viet. c. 25), and he also proved errors in
respect of charges for interest. The plaintiffs relied on the
Statute of Limitations, 21 Jae. 1, e. 16, 5. 3, (R.S.0. c. 324, s.
38). Neville, J., held that the statute was no bar, and that the
defendant was entitled to relief for which he counterclaimed,
and he made an order for taxation and to take the accounts
with leave to the defendant to surcharge and falsify.

AIR—FEASEMENT—DEROGATION FROM GRANT.

Cable v. Bryant (1908) 1 Ch. 259 was an action to restrain
the defendants from interfering with the plaintiff’s right to
the access of air to his premises. The facts were that the plain-
tiffs had purchased in 1905 from the Hatfield Breweries Com-
pany a piece of land with a stable on it. At the time of the
purchase the stable was ventilated by apertures to which the
air had access over an open yard which the grantors then owned
in fee but which was rented to a tenant for an unexpired term
of 28 years. After the grant to the plaintiff the Breweries
Company sold the yard to the defendant, the tenant joining in
the deed to merge the term. The purchaser thereupon proceeded
to erect a hoarding which had the effect of entirely closing the
ventilators of the plaintiff’s stable. Neville, J., granted a man-
datory injunction to remove the obstruction on the ground that
the action of the defendant was in derogation of the grant which
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the Breweries Company had made to the plaintiff, and that
neither the company nor the defendant, as their assignee, eould
lawfully erect anything on the yard which would interfere with
the use of the stable as s stable,

SETTLEMENT—COVENANT TO SETTLE AFTER AOQUIRED PROPERTY
—EXCEPTION OF PROPERTY SETTLED ON WIFE FOR HER SEP-
ARATE USE—CONTINGENT INTEREST NOT FALLING INTO POS-
SESSION DURING COVERTURE.

In Lloyd v. Prichard (1908) 1 Ch. 265, Parker, J., held
that, under a covenant in a settlement to settle after acquired
property, except such as should be settled to the wife’s separate
uge, property devised to the wife’s separate use during the
coverture, but which did not fall into possession until after the
husband’s death, was not bound by the covenant, but that a
contingent reversionary interest acquired during the coverture,
but whieh did not fall into possession during the coverture was
bound.,

CoSTS—SOLICITOR AND CLIENT-—TAXATION—COUNSEL RETAINED
CONTRARY TO CLIENT’S INSTRUCTIONS.

In re Harrisson (1908) 1 Ch, 282, Parker, J., held that where
a client had given his solicitor express instructions not to re-
tain a partieular counsel, the solicitor eould not tax against his
client any costs of brief or counsel fee to such counsel notwith-
standing according to the rules of etiquette the counsel in ques-
tion was entitled to be briefed.

Wi11—CONSTRUCTION—PERSONAL ESTATE—GIFT TO ‘‘SURVIVING
CHILDREN AND THEIR RESPECTIVE ISSUE’’—ISSUE COMPETING
WITH PARENTS.

In re Coulden, Coulden v. Coulden (1908) 1 Ch. 320. A
testator by his will gave the income of his estate to his seven
children in equal shares and provided that on the death of either
of his executors that the survivor was ‘‘to sell the whole of my
resl and personai estate and cause the same to be equally divided
amongst my then surviving children and their respective issue.”’

On the death of one of the executors, there were issue
of two deceased children and there were four surviving ehild-
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ren, one of whom had issue. No question was raised as to the
realty, it being conceded that as tc that the word “‘issue’’ must
be construed as a word of limitation; but as to the personalty
it was contended that there was no such rule and on behalf of
the issue of cne of the surviving children it was claimed they
were entitled to share with their parent, and that the issue of
children who had died prior to the period fixed for distribution
must be excluded; but Parker, J., although holding that in a
gift of personalty the word ‘‘issue’’ is not prima facie a word
of limitution, although in some cases it may be so, but whether
it is or not, is purely a question of construction, in the present
case he came to the conclusion that the word ‘‘issue’’ was not
used as a word of limitation, but that on the proper construe.
tion of the will the ‘‘igsue’’ referred to were the issue of child-
ren who had died prior to the period of distribution, but the
issue of those children living at that time were not included
and did not take in competition with their parents.

SHIP—BILL OF LADING—CONSTRUCTION—*‘ PORT INACCESSIBLE BY
0E"—*ANY OTHER CAUSE’’—EJUSDEM GENERIS—'‘ ERROR
IN JUDGMENT’’ OF MASTER.

Tilimanns v. Knutsford (1908) 1 K.B. 185 was an action for
breach of contract contained in a bill of lading. The bill of lad-
ing contained certain exemptions from liability by the charter-
ers and ship owners in case of loss arising, inter alia, from error
in judgment, negligence or default of . . . master, or other
persons in the service of the ship whether in navi-
gating the ship or otherwise. It also provided that
should a port be inaceessible on account of iee, the master
might discharge the goods intended for such port on the ice, or
at some other safe port or place at the visk of the shippers. At
the time the hill of lading was signed, the ship was under a time
charter which provided that the master (although appointed by
the owners) should be under the orders and directions of the
charterers as regards employment agency or other arrange-
ments, and the charterers thereby agreed to indemnify the
owners sgainst liabilities arising from the act of the master sign-
ing bills of lading by the order of the charterers, and were to be
responsible for the delivery of cargo. The time charterers signed
the bill of lading ‘‘for the captain and cwners.’”’ It was held
by Chanpell, J.,, that this signature bound the ship owners, It
appeared that the vessel arrived within forty miles of the Port
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of Viadivostock on February 12, in company with another vessel,
but found it impossible fo get in on account of ice, and after
endeavouring, on that day and the, following, without success, on
February 14, left for Nagasaki, where the cargo was discharged.
The other vessel tried again and got into Viadivostock on Febru-
ary 16, and evidence was given that between January 23 and
February 28, Vladivostock was open and vessels were going in
and ou; almost daily. Channell, J., held that inaceessible in the
bill of lading did 2ot mean inaccessible at the moment of the
ship’s arrival, but inacesssible within a reasonable time after the
ship arrived off the port and endeavoured to get in, and, there-
fore, that the master was not justified in not making & more
persistent effort to get into that port in the circumstances. He
also held, that ‘‘error in judgment’’ by the master, did not in-
clude miseonstruction by him of the bill of lading, and also, that
the words ‘‘or other cause’’ must be taken to mean otler causes
ejusdem generis as thote previously mentioned, and therefore,
that the plaintiffs were entitled to recover for the loss oceasioned
by the non-delivery of the cargo at Vladivostock. This case has
heen affirmed by the Court of Appeal: see 124 L. T. Jour. 431.

AGREEMENT FOR CURRENT ACCOUNT—QENERAL LIEN FOR CARRIAGE
OF GOODS—LICENSE TO TAKE POSBESSION OF GOODS—BANEK-
RUPTCY OF DEBTOR—DAMAGE FOR TRESPABS CAUSING BANK-
RUPTCY—CAUSE OF ACTION PASSING TO TRUSTEE IN BANE-
RUPTCY—RSET-OFF.

Lord v. Great Eastern Ry. (1908) 1 K.R, 195, This was an
action by a trustee in bankruptey of one Lord, to recover dam-
ages against the defendants for an alleged trespass committed
against the bankrupt, which occasioned his bankruptey. The
faets of the case were that the defendants had careed with Tord
to let to uim, at a monthly rental, a parcel of land for stacking
coal unloaded from trucks on the defendants’ railway sidings.
The land was within the defendants’ railway yard, and the de-
fendents also agreed with Lord to open a monthly eredit account
for the carriage of eoal, upon the condition that the defendants
should have a lien on all the coal conveyed, and on the defend-
ant’s waggons, plant, ete., which should, at any time, be upon
the defendants’ railway or upon the ground rented by Liord from
them: and the company was to be at liberty to close the account
at any time on giving one day’s notice, whereupon the whole .
account was to become due, The defendants closed the sccount
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by giving the required notice, and thereupon took possession of
the coal on the sidings and also the coal and other goods on the
rented land, which was the act complained of, The plaintiff con.
tended that the agreement amounted in effest to a bill of sale,
and was altogether void beeause of -non-registration, bat Philli-
more, J., who tried the action, refused to accede to that donten-
tion, and held the agreement was velid, and therefore that the
plaintiff could not succeed. He was also of the opinion that
even if the acts alleged dic amount to trespass, the damages
claimed therefor, and for causing Lord’s bankruptey, was a
personal wrong which would not pass to the trustee. The com-
pany had set up that if they were liable to the plaintiff as al.
leged, they would, nevertheless, be entitled to set-off against any
damages the trustee might have recovered, the debt due by
Lord for carriage of the coal, ete., but on this point Phillimore,
J., was against the defendunts, as it was not a case of mutual
dealings. This, however, was merely obiter,

STATUTOrY POWER TO SUPPLY ELECTRICITY—POWER TO CONTRACT
—PENALTY FOR DEFAULT—BREACH OF CONTRACT—REMEDY,
WHETHER FOR PENALTY OR DAMAGER FOR BREACH OF CONTRACT,

Morris v. Loughborough (1808) 1 K.B. 205 is & case in which
the defendant unsuceessfully endeavoured to apply. the rule
which was acted on recently by the Judicial Committee of the
Privy Couneil in Toronto v. Toronto Ry., viz., that where an
act confers statutory powers and provides a penalty for breach
of duty thereunder, that that is the only remedy which can or-
dinarily be pursued in case of breach. In this case the defend-
ants were a municipal body and were by statute empowered and

" required to furnish to the inhabitanis within a certain area,
electricity when required, and in case of neglect to do so the
statute imposed a penalty. The statute also empowered the de-
fendants to enter into eontracts with other persons not resident
within the specified area to supply them with electricity. In
pursuance of this latter power, the defendants contracted to
supply the plaintiffs with electricity, and the present action was
brought to recover damages for broich of that contract, The
defendants contended that the only remedy was for the penalty,
and Bigham, J., so held, but the Court of Appeal (Lord Alver-
stone, C.J., and Buckley and Kennedy, 1.JJ.) came to the con-
clusion that the penalty only applied to cases where the defend-
ante failed to cupply elecetricity within the defined area, and did
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not, have the effect of limiting the defendants’ lability under
contracts made with persons outside of the defined area. The -
‘judgment of Bigham, J., was therefore reversed.

FACTOR—MERCANTILE AGENT-——AUTHORITY- OF FACTOR TO PLEDGE
—CU3T0M OF PARTIOULAR TR'.DE-~FACTORS ACT 1889 (52.53
Viorn ¢. ¢46) 88, 1, 2—(R.8.0. ¢, 150, 8. 2),

In Oppenheimer v. Atlenborough (1908) 1 K.B. 221, the
Court of Appeal (Lord Alverstone, C.J., and Buekley and Ken-
nedy, L.JJ.) have affirmed the decision of Chanmell; J., (1907)
1 K.B. 510 (noted ante, vol. 43, p. 396) to the effsot that the
authority conferred on a mercantile agent by the Factors Aect,
1889, ss. 1, 2 (R.8.0. ¢. 150, 5. 2) to pledge goods entrusted to
them by the owner is unaffected by the custom of any particular

_trads that an agent employed to sell goods shall have no author-
ity to pledge them, '

HUSBAND AND WIFE—GUARANTY BIGNED BY WIFE FOR HUSBAND’S
DEBT—UINDUE INFLUENCE OF HUSBAND—WANT OF INDEPEN-
DENT ADVICE—~NOTICE TO OREDITOR OF RELATIONSHIP-—
CREDITOR PROGURING GUARANTY THROUGH HUSBAND oW
GUARANTOR.

Chaplin v. Brammall (1908) 1 K.B. 233 was an action against
a married woman upon u guaranty given by her for her hns.
band's debt. The facts were that the plaintiffs had agreed to
supply goods to the defendant’s husband on credit if. his wife
would guarantee payment of the price, and they sent the hus-
band a form of guaranty in order that he might obtain his wife’s
signature to it, leaving the matter entirely to him. The hus-
band obtained his wife’s signature to the guaranty, but gave her
no sufficient explanation as to the nature and effect of the docu-
ment, and she signed it without any independent advieo and
without understanding it when she signed it. Goods were sup-
plied on the faith of the guaranty and the price had not been
paid. Ridley, J., who tried the action, being satisfied on the evi-
dence that the defendant did not understand the nature of the
document when she signed it, gave judgment for the defendant
on the authoritv of Bischoffs’ Trustee v. Frank, 89 L. T. 188,
ad Turnbull v. Duval, 1902, A.C. 429, and the Court of Appeal
(Williams, 1.J., and Barnes, P.P.D,, and Bigham, J,) affirmed
his decision, ‘
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Ranuway 0oMpPANY—CARRIER—JUST AND EEASONABLE CONDITION
~=DBOLARATION OF VALUB-—EXTRA CHARGE FOR DOGS WORTH
MORE THAN £2,

Williams v, Midland By. Co. (1908) 1 K.B. 252 was an action
to récover damages for the loss of & dog worth £300 entrusted -
to the defendants for carriags, which had been lost through the
negligence of the defendants’ servants. The plaintiff’s agent
had signed a contract note on which was indorged a printed eon.
dition that the company was not to be lisble for more than £2
for any dog, unless a higher value wag declared and an extra
charge paid of 114 per cent. on the excess of value. The defend.
ants relied on this condition as limiting. their liability for the
dog in question to £2; and the Court of Appeal (Lord Halsbury,
Barnes, P.P.D,, and Bigham, J.) held that condition was ‘just
and reasonable’’ within an act authorizing railway companies to
make such conditions, and therefore reversed the judgment of
Walton, J., in favour of the plaintiffs for £300.

BiLL OF EXCHANGE—INDORSBEMENT BY WAY OF SECURITY-—BILI
NOT COMPLETHE OR REGULAR ON ITS FACE—RIGHT OF PRIOR IN-
DORSER TO SUE SUBSEQUENT INDORSER.

In Glenie v. Bruce Smith (1908) 1 K.B. 263 the Court of
Appeal (Cozens-Hardy, M.R., and Moulton and Farwell, L.JJ.)
have affirmed the judgment of Lawranee, J. (1907) 2 K.B. 507
{noted ante, vol. 43, p. 731). Glenie the plaintiff had sold pigs
to one Tucker, the payment of which Bruce Smith agreed to
guarantee. For this purpose Tucker accepted the bill of ex-
change now sued on, and Bruce Smith indorsed it, and in this
state the bill was handed to the plaintiff who filled in his own
name as payee and signed it as drawer, and then indorsed it.
Lawrance, J., held that notwithstanding the form of the instru.
ment in which the plaintiff appeared to be the drawer and a prior
indorser, he was entitled to recove. tgainat the subsequent in-
dorger, who would have no remedy over against the plaintiff
aither a8 drawer or indorser, beeause the plaintiff must, .in the
cireumstances, be presumed to have indorsed wzthout value, and
the plaintiff was holder in due course.

*

SALE OF GOODS—CONTRAOT T0 INSURE AGAINST ‘‘ALL RISKS’'—
PoLIOY EXEMPTING THE msvnnn FROM LIABILITY FOR ‘fCAP-
TURE, SEIZUBE, OR DETENTION’'—LIABILITY OF SELLER.

In Yuill v. Scott (1808) 1 K.B. 270, the Court of Appeal
(Lord Alverstone, C.J., and Buckley and Kennedy, 1..JJ.) have
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affirmed the decision of Channell, J. (1907) 1 K.B, 685 (noted
‘ante, vol. 43, p. 402), The point-decided being shortly this,
that where a vendor of cattle contracted to insure them against
‘tgll risks,’”’ (the cattle being purchased in Buenos Ayres for
shipment.to Durban in South Africa) the contraet was not ful-
filled by the vendors procuring an ‘‘all risks” Iloyd policy,
whereby the insurers were exempted from liability for loss by
‘‘egpture, seizure and detention.”” On the ecattle in question .
arriving at Durban, the authoritier forbade them leing
landed, disease having broken out amongst them on the voyege,
and they were consequently slaughtered and the purchaser suf-
fered loss, which the insurers refused to pay, as not being covered
by the policy. In these circumstancds the sellers were held
liable, ’

PrACTICE—NEW TRIAL—TIME FOR MOVING FUR A NEW TRIAL.

Greene v. Croome (1908) 1 K.B. 277 was.an application for
a new trial. The case had been tried by a jury who answered
certain questions submitted to them and were discharged. The
judge then referred the question of the amount due to the plain.
tiff upon the findings of the jury to be ascertained by a referee.
Upon further consideration the judge gave judgment for a cer-
tain amount. Fuur daye after this judgment, but a year after
the verdiet the defendants gave notice of motion for a new trial,
but the Court of Appeal (Williams, L.J,, and Barnes, P.P.D.)
held that it was too late and that the time for moving for a new
trial began to run from the date of the verdict.

CONTRACT—CONSIDERATION—DBREACH OF DUTY TO TAEE CARE—
OFFER OF NEWSPAPER TO GIVE ADVICE——DAMAGES—REMOTE-
NESS—FRAUD OF WHIRD PARTY,

In De la Bere v. Pearson (1908) 1 K.B. 280, the Court of
Appeal (Williams, L.J., Barnes, P.P.D., and Bigham, J.) have
affirmed the judgment of Lord Alverstone, O.J. (i907) 1 K.B.
483 (noted ante, vol. 43, p. 863). The case, it may be remem-
bered, arose out of an offer on the part of a newspaper to give
financial advice to its correspondents. The plaintiff, accord-
ingly wrote to the editor esking advice as to the investment of
£800, and the editor recommended a atoek broker who was an
undischarged bankrupt, to whom the plaintiff entrusted £1,300
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for investment, which the hroker fraudulently sppropriated to
his own use. Lord Alverstone, C.J., held that the proprietor of .
the newspaper was liable for the full amount of the loss, and
that the damage was not too remote. The majority of the Court
of Appeal, Williams, L.J., and Barnes, P.P.D., agreed with this
decision, but Bigham, J., doubted whethér the defendants were -
lable for more than the £800, the amount originally named by
. the plaintiff in his letter to the editor.

.

BaNKER-—CHEQUE—COUNTERMAND OF CHEQUE BY TELEGRAM—
NOTIOE OF COUNTERMAND—ACTION FOR MONEY HAD AND RE-
CEIVED—BILLS oF EXcHANGE Acr 1882 (45-46 Vicr. . 61)
8, 73(1)—(R.8.C. ¢, 119, s. 167.)

Curtice v. London City end M. Bank (1908) 1 K.B, 293
was an action by a customer of the defenuant bank to recover
the amount of a cheque which had been paid by the defendants
after they had notice as alleged of the plaintiff’s coun-
termand of payment. The cheque in question was for
£63, and was drawn on October 31, 1906, - On the
same day after business hours the plaintiff telegraphed
to the defendants countermanding its payment. The
telegram was delivered on the evening of the same day by the
post office, and it being after office hours was placed in the letter
box of the bank, By an oversight on the part of the defendants’
servants this telegram was not brought to the notice of the de-
fendants’ manager till the 2nd of November, On November 1,
the cheque was presented and paid. Judgment was given in the
County Court in favour of the plaintiff, but on appeal to a
Divisional Court (Darling and Lawrance, JJ.) the Court was
divided in opinion and the appeal was dismissed. The Court of
Appeal {Cozens-Hardy, M.R,, and Moulton and Farwell, L.JJ.)
were unanimous that the countermand, not having in fact come
to the knowledge of the defendants before the cheque was paid,
was not a gufficient countermand within s. 75(1) of the Bill of
Exchange Act (R.8.C. ¢. 119, 5. 167) ; and though the defendants
" might be liabla for negligence in not having received the tele-

gram, still the measure of damages for that negleet would not
necessarily be the same as in an action for money had and re-
ceived, Cozens-Hardy, M.R,, said: A telegram may reasonably
“and in the ordinary course of busineas be acted upon by the
vank st least to the extent of postponing the honouring of the
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cheque until further inquiry can be made. But I am not satis-
fied that the bank is bound, as a matter of law, to accept an
unguthenticated telegram as sufficient suthority for the serious
step of refusing to pay a cheque,’ .

Su1p-~CONTRACT OF OARRIAGE—CONSTRUOTION—UNSEAWORTHI- '
NESS—HXOEPTION.

Nelson v. Nelson (1908) A.C. 16. In this case the Howse of
Lords (Lord Loreburn, L.C., and Lords Halsbury, Macnagh-
ten, and Atkinson) have afirmed. the judgment of the Court
of Appeal (1907) 1 K.B. 769 (noted ante, vol. 43, p. 7% on
the ground that the agreement being ill-expressed, and self-con-
tradictory, it eonld not displace the prima facie liability of the
ship-owners to provide a seaworthy ship, and to take reasonable
care; and the damage in question having resulted from the
unseaworthiness of the ship, the defendants were liable theref-
there being no clear and express exemption from such liabil..,.

DAMAGE—SUBSIDENCE—~MEASURE OF DAMAGES—RISE OF FUTURE
SUBSIDENCE—BREMOTENESS,

In West Leigh Colliery Co. v. Tunmiclife (1907) A.C. 27,
it may be remembered that the Court of Appeal (reversing
Eady, J.), held, that in assessing dameges recoverable by a sur.
face owner for subsidence owing to the working of minerals un-
der or adjoining his property, it was proper to allow for the
depreciation of the market value of the property owing to the
risk of future subsidence (1906) 2 Ch, 22, (noted ante, vol.
42, p. 598). The House of Lords (Lord Loreburn, L.C., and
Lords Macnaghten, Ashbourne, Hepgford and Atkinson) have
now reversed the decision of the Court of Appeal and restored
that of Eady, J., (1805) 2 Ch. 390 (noted ante, vol. 42, p. 101).
Their Lordships were of the opinion that the case was governed
by the decisions of the House of Lords in Backhouse v. Bonomi, 9
H.L.C. 503, and Darby Main Colliery Co. v. Mitchell, 11 App.
Cas, 127,

SALE OF QOODS—SHIP—PASRING OF PROPERTY IN GOODS—SALE OF
Goops Acr, 1893 (56-67 Vicr. 0. T1) es. 16, 18, 62,

Laing v. Barclay (1908) A.C. 85, although an appeal from
a Seoteh Court deserves attention, beeause it deals with a point
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of law arising under the Sales of Goods Act 1803 (866 & 67
“Viet, e. 71), which, as has been said -before, is mainly declars. .
tory of the common law. - The respondents;, Barcley & Co,
“agread to build two ships for an Italian flrm, according to
_ specifieations, and under the superintendence of an agent ap-
pointed by the Italian firm, for a certain price, paysble by in-
stalments, some of which were to be paid during the progress
of construction, but delivery of' the ships was not to be con-
sidered to be completed till they had passed trials at Greenock,
and off the Italian coast. Before the ships were fully completed,
but after several instalments of purchase money had been paid,
the vessels were seized in Secotland at the instance of ereditors
of the Italian firm, but, on the application of the builders, the
Seotech Court of Session recalled the arrest. The House of
Lords (Lord Loreburn, L.C., and Lords Halsbury, Macnagh-
ten, Hereford, Robinson and Atkinson) affirmed this decision
on the groynd that under the contract the property in the
ships was not intended to pass until the sghips had been com-
pleted and passed the specified trials.

BrrmsE NorTH AMERICA AcT, s. 91(29) ; 8. 92(10)—Dominion’
Rarwway Act 1888, ss. 187, 188, vrra virEs—R.S.C. 1886,
¢ 1, 8. 7(2)—*Person.”’

Toronto v. Canadian Pacific By, (1908) A.C. 54 was an ap-
peal by the City of Toronto from a judgment of the Court of
Appeal for Ontario, whereby it wus determined that the city
was bound to pay the amount apportioned by the Railway Comn-
mittee under ss. 187 and 188 of the Dominion Railway Act
1888, as its share of the cost of the protection of the publie in
traversing certain level crossings of the Canadian Pacific Rail-
way at points within the city limits. On behalf of the eity it
was contended that the Dominion Parliament had no power to
enact any legiglation which would have the effect of imposing
any pecuniary charge upon the eity because it was not subject
to the legislative jurisdietion. It was conceded that the defend-
ant railway was a work within the jurisdietion of the Dominion
Parliament, but it was claimed that the city was subject to Pro-
vineial legislation, and ecould only be authorized; or required to
spend money by the Provincial Legislature. Counsel for the
city also urged that the eity was hot ‘‘a person’ interested
. within the meaning of section 188, The Judicial Committes
(Lords Robertson snd Collins, and Sir A. Wilson and Sir A.

i
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~_'Wills), it is not very surprising to find, overruled all these con.
tentions, and adheréd to- the fairly well eatablished rule that in
matters within: the jurisdietion of the Dominion Parliament it
has the amplest legislative power, and for the purpose of effeot-
“fvely legialating it-may if need be deal with matters that other-
wise are within Provincial control, and as to such matters
though the Provineial and Dominion legislation may overlap,
yet in case of confliet. the Dominion legislation must prevail.

RecistrY Aot (R.B.0. 1897 ¢. 136) 5. 87—RrATUTE oF LiMITa-
TioNs (R.8.0. 1897, 0. 133) 88, 4, 22—UNREGISTERED CON-
VEYANCE-——SUBSEQUENT MORTGAGE~—PRIORITY, .

McVity v. Tranouth (1907) A.C. 60 is an appeal from the
Supreme Court of Canads, on a point arising on the Registry
Act of Ontario. It is not often that we find it proper to find
fault with the conclusions reached by the Judicial Committee
of the Privy Couneil, but in this case, with the greatest respect
for that tribunal we humbly conceive the conclusion it has
reached in this case can hardly be said to be satisfactory., The
case arose out of the fraud of an unprofessional conveyancer,
and is one of those unhappy ones in which Courts of law are
called on to say on which of two innocent persons the loss is to
fall. The facts of the case were comparatively simple. In
June, 1891, Mre. Tranouth (then Maxfield) being about to
marry, and being owner of the land in question, wished to have
it vested in herself and intended husband, so she applied to one
Sootheran, who turned out to be a rogue, to do the necessary
conveyancing, and he thereupon drew a conveyance to himself,
and a reconveyance from himself to Mrs. Trunouth and her hus-
band. He registered the deed to himself, but did not register
the reconveyance, but led the grantee: to suppose it was regis-
tered by indorsing a forged certifica.: of registration thereon.
A few days intervened between the date of the reconveyance
and the marriage, and thereal.er Mrs. Tranouth and her hus-
band had continuously occupied the premises, In 1895, Sooth-
eran, assuming to be owner, executed a mortgage to the plain-
tift MeVity, for $2,000, which was registered August 30, 1895.
The action was commenced by the mortgagee in May, 1903.
From the report we gather that MeVity had actual notice of the
possession of the Tranouths before advancing his money, and
took his security with the knowledge that a third person was
in adverse possession of the mortgaged premises. Thiz was an
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act of such gross carclessness that it might not unreasonably
have been thought to preslude him from ‘the benefit of the
Registry Act. The Court of Appeal for Ontario held that the
Tranouths were entitled to the benefit of the Statute of Limi.
tation from the. year 1895, and that they had acquired title by
possession’ as against MoVity; the Supreme Court of Canada
affirmed this decision; but the Judicial Committee (Lord Lore-
burn, L.C., and Lords Macnaghten, Atkingon and Collins, and
Sir A. Wilson) have now reversed that decision. The short
ground on which their Lordships proseed is, that the conveyance
to the Tranouths though liable to he defeated by a subsequent
prier registered instrument, was, ne-ertheless, valid as between
Sootheran and the Tranouths; the latter, consequently, were
rightfully in possession and no action ecould be brought against
them, and therefore the Sta*ute of Limitations did not begin to
run in their favour until the execution of the mortgage; there-
fore, as against the mortgagee, they could not set up their pos-
gession prior to the mortgage as an adverse possession
under the Statute. If this be a sound position, then it
. geems to follow that if the Tranouths had been in actual occu-
pation 50 years before the execution of the mortgage it would
still have been open for Sootheran or someone claiming under him
to execute & mortgage which would have the effect of gaining
priority over the Tranouths’ unregistered deed, and their pos-
session would avail nothing, even though the mortgagee had
actual notice of their prior 50 years’ possession; a decision
which involves such a ridiculous result, may be law, but it ecan
hardly be said to have much common sense in it, and the case
would seem to make it plain that some amendmen? in the Sta-
tute of Limitations or Registry Aect is urgently needed.

ALGOMA—SALF FOR TAXES—Tax PURCHASER—R.S.0, ¢. 26, ss,
23, 29—Tax DEED—PRIOR REGISTRATION OF DEED FROM DE-
FAULTING OWNER—R,S.(). 1887, ¢. 193, &. 184.

McConnell v. Beatty (1908) A.C. 82 was an appeal from
the Court of Appeal for Ontario. The case arose out of a sale
of mining land for arrears of taxes. At the time of the sale
W, H. Beatty was the owner, and one Bull became the purchaser
and obtained a certificate as purchaser; his tax deed was dated
Decomber 14, 1903, and he aubsequently conveyed to McConnell,
January 12, 1904; both these deeds were registered. After the
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gale W. H. Beatty conveyed the lands to his brother, J. W,
Beatty, on October 29, 1908, which was registered prior to t.he
tax deed, and the deed to McConnell, J. W. Beatty, the plaintiff,
claimed to have scquired priurity over the tax purchaser and
. his grantes, (1) On the ground of an alleged purchase by W.
H. Beatty of Bull’s right as tax purchaser, and (2) the prior
registrati- of the deed from W. H. Beatty to the plaintiff.
The Court of Appeal came to the conclusion that there was some
evidence of a purchase by W, H. Beatty of Bull’s interest, or
s redemption by him, and that at the time the deed was made to
Bull he was not the holder of, or entitled to the certificate of pur-
chase which was then in W. H. Beatty’s possession. On this
point the Judicial Committes (Lords Robertson and Collins
and Sir A, Wilson, Sir -H. E. Taschereaun and Sir A. Wills)
were unable to agres with the Court of Appeal and were of the
opinion that there was no sufficient evidence of any purchase by
W. H. Beatty nf Bull’s intereat as tax purchaser, or of any re-
demption of the land by W. H. Beatty; and on the second
point they came to the conclusion that J. W. Beatty was not a
purchaser for value but 'a mere volunteer and therefore the
prior registration of his deed gave him no priority over the tax
deed.

TAXATION—EXCAVATION—BUSINESS CARRIED ON FROM PONTOONS
FLOATING OVER EXCAVATION. .

Smith’s Dock v. Tynemouth (1908) 1 K.B. 315 may be here
briefly noted. The plaintiffs were owners of a dock on a tidal
river, and for the purpose of their business made an excavation
on their premises into which the waters of the river flowed, and
over which excavation pontoons were placed and attached to
piles driven into the excavation, and from which pontoons an
important part of their business of ship repairing was done. On
a stated case, Channell and Bray, JJ., held that the place so ex-
cavated remained assessable for the purpose of taxation as *‘land
covered by water.”’
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- Province of Ontarifo.

HIGH COURT OF JUSTICE.

———

Faleonbridge, C.J.K.B,, Britton, J., Clute, J.] [Feb. 5.
Kinzm v. HARPER,

Bills of exchange—Cheque—Consideration—Part peyment un-
der unenforceable contract—=Statute of Frauds.

A definite oral bargain (good except for the Statute of
Frauds) for the sale by the plaintiff to the defendant of an
ascertainable and definite parcel of land is & sufficient considera-
tion for a cheque drawn by the defendant upon a bank in favour
of the plaintiff for a part of the purchase money; and, the
cheque being dishonoured, the plaintiff was held entitled to
recover the amount thereof from the defendant, the latter not
being in possession, and the plaigtiff not having made or ten.
dered a conveyance, but being able and willing to perform his
contract.

Judgment of the 4th Division Court, County of Waterloo,
reversed. '

Clement, K.C., for plaintiff, appellant. Middleton, K.C,, for
defendant, respondent.

NoTE.—See Collins v. Smith, ante, infra, p, 163.

Meredith, C.J.C.P., Magee, J., Mabee, J.] [Feb. 26.
WILLIAMS v. PICKARD,

Water and water-courses—Land bordering on river—Crown
grant—-—:l?escriptiou——Co-n.siruction——Ownership ad medium
filum—Navigable or unnavigable stream—Aluvium—Bed
of stream.

Lot 5 in the front concession of Howard was deseribed in the
grant from the Crown issued July S, 1799, as follows: ‘‘Begin-
ning et a post marked 4/56 on the bank of the River Thames;
then south 45 degrees, east 68 chains; then north-easterly, par-
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sllel to the said river, 80 chains; then north 45 degrees west to
the said river; then slong the bank with the stream to iha place
of beginning’’ s

Held, Magen, J,, dubitante, that having regard to section 81
of the Surveys Act, R.S.0. 1897, ¢. 181, the river formed the
northerly boundary, and the lot did not extend usqgue ad filum
aque. Robertson v. Waison (1874), 27 C.P. 579, 599, followed.

The question whether the river at and above and below the
locus in quo was navigable or unnavigable need not be deter-
mined, in view of the decision of the Court of Appeal in Kee-
watin Power Co. v. Kenora (1908), 11 O.L.R. 266.

The plaintiff claimed, as part of lot 5, a bar or deposit of
gravel and sand below the bank of the river. This sandbar as
to vegetation retained the characteristics of a bed of the stream.
For the greater part of the year it was covered with water, and
during the remainder was frequently under water, while at
times of freshets the water covered it to a depth of 25 or 30
feet, and sometimes overflowed the bank, which was of at least
that height. ,

Heid, that the bar had not become land formed by alluvium,
but still formed part of the bed of the river, Hindson v. Ashby
(1896), 1 Ch. 78 (1896), 2 Cb. 1, followed.

Judgment of CLurs, J., reversed,

Matthew Wailson, K.C., for defendants, appellants. 4. H.
Clarke, K.C., and D. H. 8mith, for plaintiff.

Falconbridge, C.J.K.B., Britton, J., Riddell, J.] {March 5.
RosiNsoN v. Mormis,

Securily for costs—Action against constable for arrest of plain-
tif—Defence on merils— A fidavit—Insufficiency—Grounds
—Belief—~Rule 518—A4 gent—~Solicitor,

The provisions of R.8.0. 1897, c. 89, requiring plaintiffs in
actions against justices of the peace and other officers fulfilling
public duties, to give security for costs, in certain circumstances,
must be followed with some approach to strictness, the right
given being a variation from the usual course of litigation,
The affidavit filed on behalf of the defendant, a constable, in an
action brought against him for the arrest of the plaintiff, in
support of a motion for an order for security for costs under the
Act referred to, did vnt, in the part indicating the nature of
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the defence, shew the grounds for the belief of the deponent in
the truth of the statement made, as required by Con. Rule 518,
where facts are stated not within the knowledge of the depon..
ent; and did not in terms state that the defendant had & good
defence on the merits, nor set out the facts justifying the con-
clusion that the defendant had such defence or that the grounds
of action were trivial or frivolous. ,

Held, 1. The affidavit was insafficient, and the motion
should be dismissed, but, as it appeared that the defendant
acted as an officer of the law, the dismis il should not preclude
an application upon better material, on payment of costs.

2. The solicitor for the defendant was an ‘‘agent’ within
the meaning of the statute, and might make the affidavit,

Decisions of CLUTE, 4., and the Master in Chambers reversed.

J. B. Mackenzie, for plaintiff, Monahan, for detendant.

Faleonbridge, C.J.KX.B,, Britton, J., Riddell, J.] [Mareh 9.

STANDARD BANK v. STFPHENS.

Promissory note—Subscription for share in company—Fraud
—Note of subscriber transferred to bank—Holders in due
course—Hypothecation of securities—Powers of company
—By-law-—Resolution—Indorsement by secretary—>Nego-
tiation of note.

The defendant was induced to subscribe for one share of the
stock of an incorporated manufacturing company, and to give
a promissory note for the amount of the par value thercof, by
a false and fraudulent representation made by an agent of thé
company. The note shewed on its face that it was given for a
share in the company, and it was indorsed to the order of the
plaintiffs, & chartered bank, by an indersement in the name of
the compaay, with the name of the seeretary thereof signed
thereto. A by-law was passed by the directors of the company,
and confirmed by the shareholders at an annual meeting, au-
thori.ing the borrowing of monay, following the words of section
49 of R.5.0. (1897) e. 191, It was also resolved by the direct-
org, and confirmed by the shareholders, that an account be
opened with the plaintiffy; that all moneys, orders, and other
securities belonging to the company’ and usually deposited in
the ordinary course of banking, be deposited in said bank ac-
count: that the same might be withdrawn therefrom by cheque,
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pill, or accepiance in the name of the company, over “he names
of any two of four specified officers (one being the secretary) ;
and that for all purposes connected with the making of deposits
in e bank account, the signature of any one of the four should

- be sufficient. By a -memorandum over the s..l of the company

and the hands of three of the officers, it was agreed that the
plaintiffs should hold all the company’s securities at any time
in the plaintiffs’ possession as collateral security for present
and future indebtedness; and it appeared that the note above
referred to, upon which this action was brought, with a large
wumber of others, was delivered to the plaintiffs as a collateral
seeurity, accordingly. The secretary was also a director of the
company, and indorsed notes, as he indorsed that in question,
almost daily, with the knowledge of his co-directors, for a year
and a half.

Held, that the by-law was sufficient to authorize the hypo-
thecation of the company’s securities to secure the present ard
future indebtedness of the company to the plaintiffs; that the
indorsement over the signature of the seeretary was sufficient
to pass the propercy in the note to the plaintiffs; that the plain-
tifts were entitled to assume that a share had been properly
allotted to the defendant, and that the note represented the
debt due by him to the company for such share, and that the
company had the right to negotiate it; and. (upon the evidence)
that the plaintiffs were holders in aue course, for value, with-
out notiee of the fraud, and were entitled to recover.

Judgment of MacBrrH, Co.J., affirmed.

T. G. Meredith, K.C., for defendant. & 8. Gibbons, for
plaintiffs,

Province of Manitoba.

COURT OF APPEAL.

Full Court.) GORDON v, LEARY. [Feb, 11.
Principal and agent-—Undisclosed principal.

Appeal from judgment of Dusuc, C.J., noted wol. 43, p.
586, allowed with costs and action dismissed with costs on the
ground that the learned judge erred in drawing the inference
from the undisputed facts that the defendant had undertaken
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to ecarry on the buginess formerly carried in his som's name,
The defendant was the prineipal ereditor of J. G. Leary & Co,, -
and although Schoficld v'as put in charge of the business with .
the consent of father and son and apparently for the defend. -
ant’s- protection, there was no evidence warranting the holding
that the business was in fact trsusferred to the defendant ag
his business, and the account with the plaintiffs was continued
‘n the name of J, G. Leary & Co., the defendant not having been

. asked by the plaintiff whether he was the proprietor or not.
Fullerton, for plaintiff, Elliott and McNeil, for defendants.

Full Court.] Rex v. CroNEY. [Feb, 17,

Criminal law—Confesston obtained by irick—Conversation with
person who represents himself as having been sent by
prigoner’s counsel, admissibility of —Evidence of detectives
who overhear such conversation—Evidences,

The prisoner was in jail awaiting his trial for murder. While
there another prisoner, L., who spoke his language, was am-
ployed several times by prisoner’s counsel as interpreter at con-
ferences between them. Afterwards a constable arranged an
interview between L. and the prisoner in a cell outside of which
two deteetives were concealed in such a manner that they could
overhear the conversation. The trial judge found, as a faet,
that 1. falsely stated to the prisoner that his counsel had re-
quested him to get all ihe facts from the prisoner to enable
counsel to properly conduct the defence. The prisoner then
made certain statements to L. in the Ruthenian language. Theser
were overheard by the detectives who also understood that
language. The trial judge refused to admit evidence of such
statements. On a reserved case stated for the opinion of the
Court,

Held, that the prisoner’s conversation with I., whom he
reasonably supposed to- be his counsel’s agent, was privileged;
and, as the whole matter was the earrying out of one fraudulent
design, the conversation should be treated as if it was with all
the three witnesses, and so the cvidence of the two detectives
should also be excluded, '

It having been admitted by counsel for the Crown that, un-
der the facts as found by the trial judge, the conversation with
L. was privileged, the interview should be treated as one with
several persons who had fraudulently adopted the character of

POy
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‘the counsel’s representatives, and the cloak of privilege should
be-applied to what was heard by the witnesses without, as well
as within, the cell,

J. Hillyord Leech, for the Crown. Blackwood, for the
prisoner. S

Full Court.] : Re Duruss. [Feb. 17
Municipality—By-law—Retroactive legislation.

The Town of 8t. Boniface passed a by-law providing thab
no stable should be built and maintained at less than twenty
feet from any house without the permission of the owner, and
all stables built and in use at the date of the passing of the
by-law. which did not conform to that standard, were declared
to be a nuisance, and, as such, subject to abatement. Dupuis was
was convieted, under the by-law, for maintaining a stable which:
had been erected and used before the passing of the by-law,

Held, that the municipality had no power to pass a by-law.
having & retroactive effect, and that the convietion must be
guashed.

A. Dubuc, for applicant. Knott, for Town of St. Boniface.

»

Full Court.] SMyYTHE v. MimLs. [Feb, 25,

Pleading—Demurrer—Action of deceit—Misrepresentation as to
something that would take place in the future not sufficient
to found action,

Action to recover damages for deceit. The statement of
claim alleged that, during negotiations with the defendant for
& leasc of a store owned by the lstter, he represented that the
store would be vacant on October 81, 1905, that on the faith of
such representation the plaintiff agreed to rent the store from
November 1, 1905, purchased a stock of goods and expended
other moneys in preparation for the intended business, and that
it subsequently transpired that defendant had granted a lease
of the store to another person for a year, which would not ex.
pire until June 1, 1906, and that plaintiff was, consequently,
unable to ocoupy the store as sgreed. On appeal from the judg-
ment of Howsry, C.J,, on a demurrer to the statement of claim,

Held, that it should have specifically alleged the conceal-
ment of the lease as the ground of action, the representation as
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to ‘what would- take place in- the future not being a gmnnd £or
an ‘action 6f deceit. Leave to amend given on payment of the
costs of the appeal and costs up to the hearing to be costs to
defendant in any event in ease plaintiff amended.

Enott, for plaintiff, Burbidge, for defendant.

- Full Court.) [Feb, 29,
CaNapiaNy NorTHERN Ry. Co. v. ROBINSON,

Compulsory taking of land—Appeal from award of arbitrators
—Interest on amount aw.rded.

Held, 1. Upon an appeal under section 209 of the Railway
Act, R.8.C, 1908, o. 37, from an award of arbitrators determin-
ing the compensation to be paid to an owner for the compul-
sory taking of his lands by a railway company, the Court will
not assume the function of the arbitrators and make an inde.
pendent award, but will rather treat the matter as it would an
appeal from the decision or verdic: of a judge, and the award
will not be disturbed, unless the arbitrators manifestly erred in
gome prineiple in arriving at their conclusion,

2. Interest on the amount awarded should not be added by
the arbitrators, especially in & case where the claimant remains
in possessxon of the property until after the date of the award.

3. It is proper that the claimant should be allowed the actual -
value of the property to him, and not merely the market value
as on o sale,

4. The arbitrators are not bound to allow ten per cent. extra
on the amount of the compensation for the compulsory taking,
although that is frequently done, and the Court will not inter-
fare with their refusal to allow such pereentage.

Munson, K.C., and Clark, K.C., for the eompany. Pitblado,
and 4. B. Hudson, for Robmson.

Full Court.] SiMoN 2. SINCLAIR, [Feb. 29.

Estoppel—Forgery-—Failure to defend action on prior note
forged by same person.

Held, on appeal from PERDUE, J., that a person whose in-
dorsement on a promissory note has been forged is not estopped
from denying his signature by the faet that he had allowed
judgment to go against him by default in a previous aetion by
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the same plaintiff on an indorsement of his name on a prior
Dote forged by the same person, although the forger negotiated
the second note after such judgment. Morris v. Bethell, LR. 5
C.P,, followed. Mackenzie v. British Linen Co., 6 A.C. 82, dis-
tinguished.

If there were any estoppel in this case, it would be only one
arising from negligence in not anticipating that there might be
Subsequent similar forgeries, and warning the plaintiff by tell-
Ing him of the first forgery. But mere negligence, to amount
to an estoppel, must occur in the transaction in question:
Arnold v. The Cheque Bank, 1 C.P.D. 578; Everett and Strode
on Estoppel, 2nd ed. 343.

Wilson and Affleck, for plaintiff. Fullerton, for defendant.

KING’S BENCH.

Mathers +J.) MONTGOMERY v. MITCHELL. [Feb. 3.

Company— Lien on shares for debt due to company—Power to
make by-law providing for lien—Estoppel—Waiver of lien.

This was an interpleader application in which the contest
Was as to the right of a company incorporated under the Man-
toba Joint Stock Companies Act, to assert a lien upon the
shares of one of its stockholders for an amount due to the com-
pany for unpaid calls on the shares as against an execution
treditor, under whose execution the sheriff had seized the shares.

Held, 1. The company was entitled to such lien under the

s of its by-laws which provided for such a lien in sufficiently
clear termg, i
. 2 The company had power to pass such by-laws under see-
ton 37 of the Manitoba Joint Stock Companies Act, by virtue
of the expression, ‘‘the conduet in all other particulars of the
affairs of the company.”’

. Child v. Hudson Bay Co., 2 P. Wms. 207, and Société Cana-
dienne Francaise, etc. v. Daveluy, 20 S.C.R. 499, followed.

» however, the public are not charged with notice of the
°¥Mpany’s hy.laws in this Province, such a by-law would not
pl.'otect the company against a bona fide purchaser of shares
Without notjee.
he shares in question stood in the name of the defendant’s

Wife, but the plaintiff on the first day of May, 1907, recovered
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" a judgment against the defendant, his wife and the company’
declaring that™ the said shares were the absolute property of -
the defendant Mitehell, and aviilable under execution in satis-
faction of the plaintiff’s judgment. At that time a note given
to the eompany for the balance due on the shares was held by
the bank in which it had been discounted; but, before the time
of the seizure of the shares by the sheriff, that note had fallen
due and had been taken up by the company.

Held, 1. At the time of the recovery of the last tentioned
judgment, there was no debt due from Mitehell or his wife to
the company for which the company could then have set up a
lien, and it was not estopped by the judgment from setting up
the lien as soon as it bad taken up the note.

2. The right to the lien had not been waived or lost by the
taking and discounting of a promissory note for the debt for
which the lien was claimed.

‘Whilst such would be the result in the case of a mechanic’s
lien, the analogy is not complete. .In the one case the lien iz a
statutory right for the protection of a particular debt and, if
this is once discharged, the lien is gone. In the other case the
lien is a continuing one for every debt that may arise and, the
moment there is a debt or liability due by the shareholder, the
lien at once attaches.

Burbidge, for plaintiff. Baker, for claimant.

Maedonald, J.] [Feb, 10,
Re JoNES & Moore ELECTRICAL COMPANY,

Company—Contributories—Agreement with company after sub-
seription for shares.

This wes an application to add, as contributories in the
winding-up of the company, John Wesley Jones and Frauk L.
Moore in respect of their written agreement to take and pay for,
each, two hundred shares of the capital stoek of the company of
one hundred dollars each. Jones and Moore resisted the appli-
cation on the ground that the company had afterwards entered
into an agreement in writing with them, whereby the company
were to issue to them fully paid-up and non-assessable shares,
being the shares for which they had already subscribed, in con-
sideration of their assigning to the company all their rights,
title and interest in a business acquired by the compeny from
another company controlled by them, and certain patent rights
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-:Qa_d good. will, and of their covenants to furnish to the company

certain chattel property to the value of $6,500, and to secure to
the company all the business formerly carried on in the west
by said other company, together with other benefits and adven-

‘tages. The agreement under which Jones and Moore subseribed

for the shares was separate and distinet from the other agree-
ment, and was not in auy way conditional upon the terms of
the latter, ' g

Held, that Jones and Moore must pay in cash for the ghare
subseribed for by them.

In re He ‘ford Company, Pells’ case, LLR. 8 Eq. 222, distin-
guished because Pells’ application for the shares in that case
was contemporaneous with and founded upon an agreement
of the company to fake certain good will and stoek-in-trade in
payment for the shares.

Held, also, that Jones and Moore were not entitled to any
eredit for the goods supplied by them to the company under
the special agreement referred to because that agreement was
ultva vires of the company, and if payments on subscribed
shares are not made in cash, they must be made in kind by the

_transfer in presenti of property or the rendering in prmsenti

of services. Drummond’s case, 4 Ch, 722, followed.
Minty, for creditors, Wilson and Cameron, for liquidator.
Anderson and Fullerton, for Jones and Moore.

Bench and Bat.

——

THE LATE HON. A. C. KILLAM.

The profession of the Province of Manitoba have worthily
referred to the death of the Chief Commissioner of the Board of
Railway Commissioners,

The Benchers ¢f the Law Society, in special meeting as-
sembled, passed a resolution placing on record their sense of the
loss sustained by the country in his death, and desiring to join
with his many friends and associates in expressing their sorrow
and regret at the unexpected and sudden close of such a dis-
tinguished and useful career.

A resolution. was also passed by the judges of the Courts of
Appeal and King’s Bench for Manitoba to the same eoffect.
Amongst other expressions of appreciation of his high sharacter,
intellectual capacity and learning said:—‘Upon the bench
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he proved himself to be an erudite and painstaking judge, whose

decisions commended themselves to his brother judges and to -
the members of the legal profession as models of clear and,
learned judicial reasoning. His work upon the Board of Rail-

way Commissioners may be characterized as one of national im-

portance. His work in his latest capacity was one of the ntmost

utility to the public. It will remain a monument to his memory

and a model for the future.”

Chief Justice Howell at the opening of the spring assizes
also took occasion to refer in most appreciative terms to the de-
ceased, and concluded as follows :—‘*What an example for young
men just commeneing a professional career. Killam, the friend,
the lawyer, the citizen, the judge, the chief justice, the railway
commissioner, is gone. Let us hope that the night of death has
been followed by a glorious morning.’’

Wnited States Decisions.

P

Deara—Compensation.—Where there was evidence that
plaintiff was in normal health at the time of an accident, it is
not error to charge that the jury should not consider any pre-
vious illness from which she had recovered in determining her
compensation. Jacksonville Electric Co. v. Batchis, Fla., 44 So.
Rep. 933.

. ForgeRY—What constitutes.—To constitute forgery, the false
instrument must be one which if genuine would have legal valid-
-ity ; hence, if an instrument be such that, though falsely made,
it shews on the face of it that it has no legal validity, it is not
the subject of forgery. Ex parte Farrell, Mont., 92 Pac. Rep. 785.

Higawavs—Dedication.—Where one who moves his fence
back intends to dedicate the space set free to the publie, the fact
that his motive was to oblige a friend is immaterial. Tise V.
Whitaker-Harvey Co., N.C. 59 S.E. Rep. 1012.

HowuicmeE—Self-Defence.—The aggressor not reasonably free
from fault cannot excuse the killing of his antagonist on the
ground of self-defence, unless he in good faith declined the com-
bat and his adversary became the aggressor. King v. State, Fla.,
44 So. Rep. 941.



