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MONTHLY LAW DIGEST

AND REPORTER.

on 1.

APRIL, 1892.

No. 4.

ABANDONMENT OF RIGHT OF WAY— *
e Railroad Companies 4. 10.

ABSENCE OF ACTUAL MALICE—See
bel and Slander 6.

ACCOEPTANCE OF STREET—See Muni-
al Corporation 10.

ACCEPTANCE OF DrAFIr—See Banks
d Banking 2. 4.

ce 1.

ACOIDENT AT PRIVATE CROSSING—
¢ Railroad Companies 6.
ACCUSATIONS OF THEFT—See Mali-
ous Prosecution 2.

AcrioN AGAINST Municiran, CoOr-
RATION FOR DELAY IN GRADING
REET—See Mun. Corp. 11.

ACTION AGAINST PUBLISHER OF
WSPAPER—See Libel and Slander 3.

CTION FOR PRICE oF Goops—See
ef.

AcTioN FOR CALL OF $1,000 — See
peal 2.

CTION BY INDIVIDUAL BONDHOLD-
—See Corporations 6.

CTION ON Poricy — See Insurance
0.

CTION ON BILL OF EXCHANGE—See
Is and Notes 3.

CTION FOR BODILY IN-
IES.

ART. 1056 C. C. — ACTION UNDER
T, 2262 C. C.—ART. 433 C. C. P.—
ESCRIPTION.

eld, (1) Axt. 1056 C. C., gives the
ow, or other relatives therein

“he might have exercised.

ACCIDENT INSURANCE — See Insur- | by one year.

mentioned, a right of action only
when at the death of the injured per-

., son there was a subsisting right of

action which, had death not ensued,
Therefore
if the injured person’s eclaim was
prescribed before his death the widow
has no action under Art. 1056.

(2) That actions for quasi offences
causing bodily injuries are prescribed

(8) That where the allegations of
the plaintiff are not sufficient in law
to sustain his pretensions, the Court
may render judgment in favor of the
defendant, notwithstanding that the
verdict of the jury is upon matters of
fact in favour of the plaintiff. Cun.
Pac. Ry. Co. v. Robinson, Supreme Ct.
of Canada, June 22, 1891.

AcruAL MariceE — See Municipal
Corporations 17.

ADDITIONAL INSURANCE—See Insur-
ance 8.

ADULTERATION.
MILK.

Statnte 1386, ¢. 318, § 2, (Mass.)
which imposes a fine on whoever, by
himself or his servant, sells milk dur-
ing May or June containing less than
12 per centum of milk solids, applies
to the sale of a glass of milk in a café,
to be drunk on the premises, made by
a servant in the ordinary course of his
employment, though the master was
not present, and did not know of the
particular sale. Commonwealth v. Veith,
Mass., 29 N. E. Rep. 578.

ADULTERY—See Trial.

ADvANOES—See Carriers 1.
M. L. D. &R. 13
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ADVERSE POSSESSION — See Muni- |

cipal Corporation 10.

AGENCY.
PROMISSORY NOTE—PAYMENT.

In an action to cancel a note, the
money having been repaid to the agent
through whom it was borrowed, the
note being in the hands of the principal:

Held, agency and scope of agency are
facts to be ‘proved like other facts.
‘When an agency is shown to exist, the
presumption is that the authority is
general rather than limited. The prin-
ciple that a party who pays money due
oun a written security to an agent who
has not the security in his possession,
pays at his risk, is not applicable
where such payment can be justified,
as in this case, by similar repeated
acts of the agent, long continued and
acquiesced in by the principal. Sharp
v. Knoz, Missouri Ct. of App., April,
1892.

AGENT—See Principal and Agent.

AGREEMENT TO PAY WHEN ABLE—
See Contract 2.

ALLEGATION OF TERMINI— See Car-
riexrs 8.

ALTERATION OF GRADE—See Muni-
eipal Corporation 12.

ALTERATION OF NoTE—See Bills and
Notes 6.

AMENDMENT—See Pleading.

ANIMALS.

Vicious ANIMALS — PusBric OFrI-
CERS.

The directors of an almshouse are
not liable for damages occasioned by
a dog kept by the steward upon the
premises, and left there after his re-
moval from the county farm, there
being no evidence that the directors
authorized oracquiesced inthe animal’s
presence. Sproat v. Directors of Poor,
ele., of Greene County, Penn., 23 Atl.
Rep., 380.

APPEALS—SEE ALSO EMINENT
DOMAIN—PRINCIPAL AND SURETY.

1. APPEAL BOND—APPEAL TO THE
SUPREME COURT OF CANADA—PARTIES

Monthly Law Digest cnd Reporter

T0 BOND—A PPELLANT A PARTY—Noy.
EXECUTION BY APPELLANT— Coxpy
TION OF BOND—COSTS AMWARDED By |
JUDGMENT APPEALED FROM. ‘

In an appeal to the Supreme Coup
of Canada it is not necessary that
appellant should be a party to the
appeal bond ; but if the appellant
made a party and does nob execuie he
bond, the respondent is entitled to have
it disallowed ; for it is unreasonable
ask the respondent to accept a hop
to which the sureties may herealte
attempt, whether successfully or na,
to raise the defence that they only
executed it upon the faith that the
appellant would be one of the obligess,

In an appeal bond, where the obje
was not only to secure payment of the
costs which might be awarded by the

Supreme Court of Canada undey s. i
of R. S. C. c. 185, but also unders. §
(e), to procure a stay of execution v
the judgment appealed from as to the §
costs thereby awarded against the ap
pellant, the condition was, * shl
effectually prosecute the said appel
and pay such costs and damages as may
be awarded against the appellant iy
the Supreme Court of Canada, and shl
pay the amount by the said mentione §§
judgment directed to be paid, eithera g
a debt or for damages or costs,” etc. &
Held, that this did not cover th
costs awarded against the appellanti;
the judgment appealed from. Robinw
v. Harris, Ontario. Supreme Ct. of Jul. i
In Chambers, Jan. 1892. (Can. L. T. |§

2. AcTION FOR CALL OF $1,00-§
Furure RicETsS—R. S. C. skc. 4
SUBSEC. (D) OF THE SUPREME iV
EXCHEQUER COURTS ACT.

The company sued the defendant b8

for $1000, being a call of ten per i
on 100 shares of $100 each alleged tijf

have been subscribed by B. in thjg
capital stock of the company, Wigg
prayed that the defendant be cujg

demned to pay the said sum of Sl0¢}g
with costs. The defendant denied s
liability, and alleged that he was 1ijg
a shareholder, and the company’s #jg
tion was dismissed.

On appeal to the Supreme Court /&
Canada by the company,

Held, that the appeal would nob lit



Monthly Law Digest and Reporter.,

the amount being under $2,000,

and .

there being no such future rights as

specified in sub-section (b) of see. 29,
which might be bound by t,he]udgment;
tilbert & Gilman 16 Canada, S. C. R.
189, appeal quashed without costs.
Dominion Salvage & Wirecking Co. v.
Brown, Supreme Ct. of Canada, March
9, 1892,

APPLICATION FOR INSURANCE—See
Insurance 26.

APPRAISEMENT AND PRrROOF or 1.0SS
—See Insurance 10. 19.

ARBITRATION OF Loss—See Insur-
anee 15,

ARGUMENT OF ('OUNSEL—See Crim.
Law, 15, 17.

AssAULT—See Crim. Law 10.

ASSESSMENT OF DAMAGES—See &
of Goods 8.

ASSIGNMENT—See Sale of Goods 7

ASSIGNMENT OF NOTES — See Bills
and Notes 7.

. ASSIGNMENT OF Poricy—See Tnsur-
ance 12, 22.

ASSIGNMENT FOR BENEFIT OF CRE-
_ prrors—See Corporations 13.

ATTORNEY AND CLIENT.
COMPENSATION—GONTRACT.

Plaintiff, an attorney, was interested
with his brother in certain business
furnished by defendant. The brother
was nob & lawyer, and had no interest
in plaintiff’s legal business.

Held, that an agreement Dby the

. brother that plaintiff should undertake
“cerlain litigation for defendant on a
contingent fee was unauthorized and
é\md Jm 20, 1892. Leavitt v. Chase,
;BN Y. Supp 883, affirmed, N. Y.
“Ct of App.

g ATPORNEYS~See Champerty 1. 2.—
3 Counties 2.—Stipulation by Attorney.

¥ AUCTIONEER, RESPONSIBILITY OF,
FFOR PLANT IN HIS EMPLOYER'S PRL
F\ses—See Neg. 15.

E :}UTHORITY OF AGENT 70 WARRANT
¥—See Sale of Goods 8.

AYERLIENTS OF DECLARATION — See
Carriers 8.

Sale
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BaANK Acr—SeeWarehouse Receipts.

BANKS AND BANKING.

1. CoLLECTIONS — PROOF oF HAND
WRITING.

(L) To relieve a bank from liakility
to refund money paid to it for the
account of its prineipal through frand
or mistake, it must have actually paid
over the same to the principal, and the
giving the principal c¢redit ’for the
mmount on the bank’s books is not
sufficient.

(2) A draft for $12.50, drawn on
pl‘untnff bya corr espondenb was raised
to $5,000, and as so raised, cashed by
plamtxﬁ‘ apon defendani’s plesentmg
it endorsed for collection. Held, that
upon discovery of the fraud, plaintiff
could recover from defendant the
amount paid to it less $12.50 unless
the signature of the drawer was also a
forgery ; and that the fact that the
genuine signature of the drawer had
been touched up a little with a brush
or quill, but not essentially altered,
did not eonsmtube it a forgery.

(8) The testimony upon the part of
defendant to show that the signature
of the drawer of a draft was a forgery
was that of experts, who were un-
familiar with the signature, and who
only testified from scientific tests,
and a comparison of the signature Wlth
those acknowledged to be gennine, and
from the appearance of the signature
of the draft in guestion. On the other
hand, the drawer himself, and various
persons who had seen him write, and
were familiar with his signature, all
swore that in their opinion the 31gm-
ture was genuine. Held, that a find-
ing in favor of the geuuineness of the
signature would not be disturbed, and
leb the fact that the drawer lad
written a letter in reference to his
signature, in which he did not ex-
press himself in as positive terms
as he did as a witness, in no way
discredited his test;nuony December
22, 1891. United Stales Nat. Bank v.
Nat. Parl Bank of New York, 13 N.Y.
Supp., 411, affirmed without opinion.
N.Y. Ct. of App., Alb. L. J.

. DRAFT— ACCEPTANCE— REVOCA-
TION.



183

A Dbill of exchange drawn on defend-
ant, was sent by plaintiff to a bank
for collection, and the bill, on presenta-
tion to defendant, was accepted by
its treasurer, and re-delivered to the
bank., Ou the same day defendant’s
treasurer learned that the drawer cf
the bill had failed two days before.
On the next day defendant’s treasurer
applied to the bank’s cashier for leave
to revoke the acceptance and erase
the indorsement, which the cashier
declined to do, and notice was there-
upon given the bank to refuse payment
of the bill. At the time of the accept-
ance the drawer had no funds in
defendant’s hands, nor was he indebted
to it. No fraud was shown on plain-
tiff’s part.

Held, that defendant was bound by
its acceptance. N. J. Supreme Ct.,
Trent Tile Co. v. Ft. Dearborn Nat.
Bank, 23 Atl. Rep. 423.

3. DRATTS—COLILECTION.

Where time drafts were left with a
bank for collection, with bills oflading
attached, the burden is on the drawer
to show that the bank was instructed
to hold the bills of lading until the
drafts shounld be paid. Second Nat.
Bank of Columbdia v. Cummings, Tenn.
18 S. W. Rep. 115.

4. COLLECTIONS — ACCEPTANCE OF
DRAFT.

In the absence of instruction the
collecting agent was authorized to
infer that the warehouse receipts were
annexed to the draft to secure its
acceptance, and were to be surrendered
on acceptance. Moore v. Louisiana
Nat. Bank, La. 10 South Rep. 407,

H. DEPOSITS FOR COLLECTION—TIME
DRAFTS—BILLS OF LADING.

Defendants left with the plaintiff
bank time drafts on a person in another
city, entering them on a deposit ticket
as a cash item, and stamping on them
the indorsement, ¢ For deposit only
to credit of 7’ defendants. The drafts
were not discounved by plaintiff, nor
credited to defendants, but were
entered as having been received for
collection only. There was evidence
that prior to this transaction plaintiff,
to secure defendants’ business, agreed

Monthly Law Digest and Reporter.,

to receive checks and sight drafts ang
credit them as cash, but the agreement
did not extend to fime paper, ang
there was no proof that such paper
was ever credited except as collected,
Held, that the drafts, when reccived
by plaintift, did not become its prope.
ty, but were taken for collection only,

Where time drafts were left with 3
bank for collection, with bills of lading
attached, the burden is on the drawe,
to show that the bank was instructed tu
hold the bills of lading until the drafts
should be paid.

Where bills of lading attached o
time drafts left with a bank for collee
tion are taken to the order of the
vendor and drawer instead of tle
vendee and drawee, such fact is, when
not rebutted by evidence to the con-
trary, almost conclusive to show that
the bills were not to be surrenderedto
the vendee until the drafts should be
paid, and is sufficient to require the
bank to hold the bills until sueh
payment.

A bank to which are sent by another
bank, for collection, time drafts, with
bills of lading attached, which bills are
taken to the order of the vendor and
drawer instead of the drawee and
vendee, i3 a special agent of the
transmitting bank, authorized to de
liver the bills of lading only upo
payment of the drafts, and cannot
bind the transmitting bank by a de
livery of the bills without such pay
ment.

In such case, when the bills of lad-
ing are without authority deliveredt
the drawee and vendee before payment,
and the drafts are not paid, he acquires
no title to the goods as against the
the drawer and vendor, and bona fil
purchasers from him, in the regula
course of business, are chargeable with
constructive notice, and aequire m
better title than he has.

Defendants left with the plainti
bank for collection time drafts onl
at the city of A., to which were attached
bills of lading taken to defendanty
instead of T.’s order, and indorsed Iy
defendants to the order of plaintif
Defendants themselves designated 8
bank at A, through which the draft
should be collected, but gave no further
instructions. Plaintiff sent the drafts
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to the bank at A., without special
directions, and that banlk, instead of
lolding the Dbills of lading until the
drafts should be paid, sarrendered
them on acceptance by T., who got the
merchandise from the carrier, and,
becoming insolvent, failed to pay the
drafts.  Plaintift did not assign the
bills of lading to the bank at A. .Held
that, though the bank at A. was
negligent in surrendering the bills, it
was defendants’ agent, as well as
plaintift’s, and that plaintiff’ was not
liable for such negligence ; defendants’
remedy being against the bank at A.,
or by suit to recover the merchandise
if i conld be traced, or Ly an action
against the earrier for delivering the
mwerchandise to I'., when the biils of
ladingshowed the titleto he in plaintift,
towhoseorder defendants had indorsed
the hills as their agent.—Second Naf.

~ Bank v. Cwmmings, 18 S. W. Rep. 115.
Tenn, Sup. Ct.

6. JAABILYPY OF DIRECTORS—(GROSS
NEGLIGENCE.

A director of a bank, whose services

- are gratuitous, and whose duties areto - od over to him and used for his ow
attend the bank once or twice a week | oY ¢ 1S own

to assist in discounting paper, to see
how mueh money there is to loan, and
once or Lwice a year to count the cash
on hand, and examine the Dbills re-
. eeivable and securities to see whether
““they eorrespond with the statement
- furnished by the officers, does not owe
the creditors or the bank such care as
areasonably prudent man exercises in
: this own business, but is amenable only
- for fraud, or for such gross negligence
=as amounts to fraud.
= A bank president, abetted by the
-ytashier and several clerks, embezzled
:almost all the funds of the bank, and
ncealed the fraud by false entries
2 the books.  His statements to the
wgdirectors from time to time showed the
% bauk to be in good condition. No frand
x ¥as discoverable in any of the books
. except the individual ledger, which,
% bya rule of the bank conforming to a
2 eustom largely prevalent, the directors
$ were nop allowed to see. The directors
, ¥ere among the heavieststockholders,
- «nd at the first suspension they raised
s aearly $300,000 on their individual

g
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credit to enable the bank to resume
payment.

Held, that the directors were not
guilty of gross negligence. Swentzel v.
Penn. Bank, 23 Atl. Rep. 405, Pa.
Supreme Court.

Dirgcrors — Mis-
MEET-

7 POWERSs o
APPROPRIATION — DIRECTORS’
INGS—SUIT BY STOCKHOLDER.

A complaint for an injunction to
restrain the misappropriation of money
alleged that plaintiff’ and defendants
were stockholders of a bhank corpora-
tion ; that defendant C. was a director
and the president, and at a meeting of
himself and two other directors voted
to appropriate to himself a salary of
$400 per month, and also a loan of $40,-
000 of the bank funds, and gave his
unsecured demand note at 4 per cent,
for the money received; that at a
subsequent meeting he voted to loan
another stockholder thesum of$45,000
for onc year on an unsecured note;
that his loan was made for the benefit

"of C., whose demand note was there-

upon cancelled, and the difference be-
tween the two notes immediately turn-

purpose.

Held, that the complaint stated a
cause of action, under GCivil Code, s.
29229, which provides that no frustee
shall use the trust property for hisown
profit, and for purposes unconnected
with the trust.

In the absence of an agreement that
the directors, before their election as
such should receive such salary, a
resolution to pay C. $400 per month
was unauthorized.

A regular meeting of the directors
was had on January 14th, and an ad-
journment taken until February 14th.
On January 20th C. and two other de-
fendants held a meefing, at whieh such
345,000 loan was made and such salary
voted to C. Held, that the action
talken at such a meeting was not bind-
ing on the stockholders.

Where the resignation of one of de-
fendants as a director had been accept-
ed at the meeting on January 14th, he
could not take part in such meeting.

Plaintifi’s allegations in reference to
actions Dbrought by another stock-
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holder and himself to determine bhe‘
rights of certain of defendants to hold
the oftices of directors were not separ-
ate causes of action in behalf of
plaintiff, but were immaterial, and
did not vitiate the cause of action
alleged.

The facts alleged in the complaint |
were sufficient to obviate the necessity
of making any previous demand oun |
the corporation or defendants that they |
institute an action to secure the relief 1
which plaintiff sought.

‘Where plaintiff had the right to
bring the action in his own name and
for his individual account, as well as
on behalf of the other stockholders, if
his allegations were not sufficient to
entitle the action to be considered as
brought in behalf of others than him-
self, its sufficiency as an action in his
own behalf was not impaired by his
averment that he brought it for them
as well as for himself. Wickersham v.
Orittenden, 28 Pac. Rep. 788, Cal. Sup. |
Ct.

S. SAVINGs BANKS — SPECIAL
GENERAL DEPoOSII.

OR

Plaintiff delivered money to a bank-
er, her representative stating to him
that she wished to leave it with him
until he could invest it. He made
out a savings deposit ticket in her
representative’s presence, and gave
her a pass-book, containing rules and
regulations, showing the opening of
an account between herself and the
bank ; and the transaction was entered
in his hooks as other savings accounts.

Held, that the deposit was a general
and not a specific one. Wetherell v.
0’ Brien, 29 N. E. Rep. 90+ I11. Sup. Ct.

9. SAVINGS BANKS—PASS-Books —
PAYMENT TO WRONG PERSON —IEVI-
DENGE.

A savings bank by-law declaring
that while the bank will endeavor to
prevent fraud and imposition, yet all
payments made to persons presenting
pass-books shall be valid, does mnot
release the bank from the obligation
of exercising care and diligence in

ascertaining the authority of persons
presenting pass-books belonging to
others. Kummel v. Bank, (N. Y.
App.) 22 X. E. Rep. 398, fvllowed.

} draft as collateral security from thed.

Monthly Lovw Digest und Reporter.

Where a deposit made by a wife iy
a savings bank is marked “Special.”
and she testifies that she told th
officer to pay it to no one but hersels,
the fact that the bank subsequentl;
paid the money to her husband, wl
was without authority from her, nierely
upon his presenting her pass-byok
with the assurance that he was he
authorized agent, is sufficient to wa-
rant the jury in finding that prope
diligence was not used by the bauk iy
protecting her interests.

The bank, having paid the money t
the husband on the assumption that
he was his wife's authorized agent, i
not entitled to show that in fact I
himself was the owner theveof. (1wl
v. Saugerties Sav. Bank, N. Y. Sup. (1,
Dec. 1891.

BANKRUPTCY—See Contracts T ~In
solvency.

BENEFICIARY, RIGHTS OF — See Iy
surance 29.

BEQUEST 110 CREDITOR — See Insur
ance 29.

BirL HELD BY A BANK AS AGENTS—
See Bills and Notes 3.

BirL or EXCHANGE—See Bills anl
Notes 2. 3. 4.

BiLL oF LADING — See Banks 5-
Ships and Shipping 3.

BILLS AND NOTES—SEE i
AGEXCY.

1. DRAFY — BEQUITIES OF ACCEPIOR
—EVIDENCE.

Defendants purchased goods of 4
& Co., Staffordshire, Eng., and the A §&
Exchange accepted a draft drawn ' 8
A. & Co., on it at ninety days for the
value of the goods, and defendant
accepted a draft drawn on them by the
A. Exchange foran equivalent amoun.
maturing twenty days before A. iJE
Co.’s draft, in order to enable it v
meet that draft. The interventiond 8
the A. Exchange was merely to enabl:
defendants to obtain credit with A.{ &
Co., and it received a commission v
the transaction.

Held, that plaintiff baving takentht

Exchange, it was subject in her hand
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to defendants’ equities arising out of | exchangeisstill held by the plaintiffy.”
the subsequent insolvency of the A. ! The defendant demurred to this de-
Exchange, and its failure to pay A. & | claration and contended that there was
(o.'s draft, whereby defendants were ! not a sufficient averment of facts to

Monthly Low Digest and Reporter.

left liable as vendees of A. & Co
zoods.
03‘ J.m 20, 1892. Leslic v. Bassett,

Y. bnpp 38, reversed, N. Y.
(‘f of App., Alb L. d.

2. BIiLL oF EXCHANGE — CONFLICT
orF LAws.

The payee of a bill of exchange, who
discounts the same, and pays out the |
proceeds to the order of the drawer,
and then forwards it to the drawee for
payment, does not “ negotiate ¥ it,
within the meaning of the law mer- |
chant, and therefore docs not come;
within 1 Rev. Stat. dMo., S4, § 533,
providing that the plecodmo secmons,
which declare void all acceptances not
mude in writing, donot apply to *‘ any
person to whom a promise to accept a
hill may have been made, and who, on
the faith of such promise, shall have
drawn or negotiated the bill.”

An agrcement made in Missouri by
a resident of Illinois to accept and
pay drafts at his place of business in
[llinois, is governed by the law of the
latter State, to the execlusion of the
Missouri statutes.

. In Illinois, a parol promise upon
suflicient consideration to accept a bill
of exchange is binding upon the aec-

- ceptor.  Hall v. Cordell, Supreme Ct.
United States.

J. PLEADING—BILL 0F EXCHANGE—
ACTION ON — DECLARATION — NECES-
SARY AVERMENTS—BILL HELD BY A
BANK AS AGENTS.

This was an action on a bill of
exchange. The declaration set forth
-+ lhat the plaintiffs drew their bill of
-; exchange upon the defendant, request-
. ¢ing him to pay to the order of the
:_) Bank of Montreal ten days after sight
kR $150.27, which bill of exchange, it was
‘i“ eued the defendant accepted on the
319th Jauualy, 1891, and which bill
o Was duly pwseuﬁed for payment ab
,humtunty and was dishonored, and
< that the defendant had paid $10 on
<iaccount of the said bill, ““ and the
“amount of K140.27 of smd bill is still |
ldue and unpaid, and the said bill of .

Js t shew a title in the plaintiffs to the bill
Coddington v. Bay, 20 Johns., | of exchange declared on ; that there

should have been an averment that the
Bank of Montreal had after dishonor
of the bill returned it to the plaintifis
by indorsement or otherwise.

Ield, that the declaration did not
allege that the ".ill had been transferred
to the bank so as to show that the
property in the bill passed to the
bank. The bank was merely the agent
of the plaintiffs to procure the accept-
ance and to demand and receive pay-
ment of the money, and the statement
“and said Dbill of exchange is still
held by the plaintiffs 7’ legally imports
that they had always from the making
of the bill been the holders of it, and
being the holders were entitled upon
its non-payment to sue the acceptor.

Held, also, that the defendant by his
demurrer admitted that the bill of
exchange was held by the plaintiffs,
and that impliedly admitted the re-
delivery of the hill to them, if it were
neecessary to aver a return of the bill.
Judgment for plaintiffs on the de-
murrer. Rickards v. Bowes, Supreme
Ct. of New Brunswick, Feb. 1892,
(Can. I. T.)

4. BsTOoPPEL—BILL o¥ EXCHANGE.

In an action against the acceptor of
a bill of exchange, where the declara-
tion merely charges defendant with
having accepted the bill on condition
that the amount thereof should be
found to be due from him to the drawer,
plaintiff canmot show that, by sub-
sequent declarations, defendant is es-
topped to deny a sufficient indebted-
ness to the drawer, since estoppel
must be specially pleaded. Gooding
v. Underwood, Mich. 50 N. W, Rep. 818.

5. INDORSEMENT.

‘Where C, a stranger to a promissory
note, takes the same from H, one of
two makers, with an indorsement
plainly written thereon; “ Paid by H.
this September 5 1882, [Whlch is the
date of maturity], and bransfened to
C. without recourse, H."" aud there is
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no mistake or fraud in the transaction | a jack ; warranted by the seller to

H. is relieved from liability on the
note to C. or to his assignee. Cross v.
dlollister, Kan., 28 Pac. Rep. 693,

6. ArrerarioNn or Nore — Dis-
CHARGE OF SURETY—RATIFICATION.

The surety of a promissory note,
having a right to insist upon his dis-
charge because of a material alteration
of the note by the addition, without
his consent, of the signature of a new
surety, may renew his liability with-
oub any new counsideration by consent-
ing to the alteration with full knowl-
edge of all the facts. Owens v. Tague,
Ind. 29 N. E. Rep. 784.

‘Where themaker of a note, believing
that the payee is the holder thereof,
pays the latter without requiring the
surrender of the note or inquiring
whether it had been negotiated, and
there is no evidence that the holder
caused such belief, the holder is not
estopped »m showing that the payee
was not authorized to receive payment
of the note. Jenkins v. Shinn, Ark. 18,
5. W. Rep. 240.

S. FORGERY—EVIDENCE.

In an action upon a note, claimed by
defendant to be forged, it is not com-
petent for him to introduce evidence
tending to prove that the payee had,
at other times, and unconnected with
the note in suit, negotiated paper alleg-
ed to be torged. Monitor Plow-Works v.
Boon, Neb. 51, N. W., Rep. 129.

9. PAYMENT.

Where the creditor, at the time of
taking a joint promissory note, said to
one of the makers that he would take
in payment thereof a tract of land be-

the meaning was that he would take
the land if it was oftered to him ; and,
unless it be so offered, the agreement
will be no discharge of the note as to
any of the makers. Chamblee v. Davie,
Ga. 14 S. E. Rep. 195.

10. FAILURE OF CONSIDERATION.

The consideration for which a nego-
tiable promissory note was given was

f

be a sure foal getter. In an uction
upon the note by an indorsee, who
vurchased the paper before due, in
the ordinary course of business, for
value, having knowledge of the con-
tract of warranty, but neither he nop
the makers of the note having any
knowledge that the warranty had fail
ed until long after the transfer of the
paper, held, that the defence of breach
of warranty was not available agains
the plaintiff. Rublee v. Davis, Neb,
51, N. W. Rep., 135.

11. ESTOPPEL—PARTNERSHIP.
In an action on a note alleged t

, have been given by defendant firm,
~ ~ - - « N
7. ESTOPPEL—ASSIGNMENT Or NOTE. |

the answer denied the making of the
note and alleged payment. Plaintiff’s
evidence showed that the note wa
given by one M, whom plaintiff claim:
ed to he a member of the firm and tha
the money was used by the firm. Defen-
dants denied that he was a member or
authorized to give the note. .Held,
that it was error to charge that, if the
money was actually used by the firm,
defendants were estopped to deny the

_authority of M to borrow the money.

Eggleston v. BMason, Towa, 51 N.W.
Rep., 1.

12. FRAUD—CONSIDERATION.

A party who, before maturity, ha
become the holder of a promissory note
in good faith and without notice of any
objection, for valuable consideration,
is entitled to recover the amount
thereof from the person whose sigua
ture appears on the note as maker
even where it is proved that the signa
ture was obtained by artifice and fraud
and without any consideration being
received by the promissor. Banqu

. Jucques-Cartier v. Leblanc, Court o
. Queen’s Bench, Montreal Jan. 18, 1892
longing to another one of the makers, |

13. INDORSEMENT — GUARANTY —
TRUST FOR PAYMENT OF DEBIS —
EVIDENCE.

L., being indebted to R., gave hin
his promissory note for $326.57, pay
able three months after date to R.3
order. Some years afterward L. cor
veyed his farm to his son J. L. onar
undertaking or verbal agreement be
tween them that J, L, should pay L3




Monthly Law Digest and Reporter.

debts, including this note. After the
conveyance, on R. pressing L. for
security, J. I wrote his name on the
pack of the note, it not having been
indorsed by R., the parties supposing
that J. T.. thereby rendered himself
lisble ; and J. L. subsequently paid
R.$50 on account. No notice of the
arrangement between L. and J. L. was
communicated to R., nor was any agree-
ment made releasing L. from liability
and substituting J. L. as debtor; and
it appeared that R. had always con-
sidered L..’s Hability as subsisting, and
in this action sued him as maker and
J. L. as indorser.

Ield, that J. L. was in no way liable;

it was admitted that he was not liable

as an endorser; and he could not be
treated as & guarantor nor as a trustee
of the property conveyed and so liable
to account to the plaiuntiff for the
amount of the note. Robertson v.
Lonsdale, Ontario Common Pleas, Feb.
1892, (Can. L. T.)

. 4. ENDORSERS FOR A.CCOMMODA-

. 110N — NOTICE OoF PROTEST — WAR-

RANTORS — ART. 2311, C. ¢, — R, 8.
©Cax. . 128, 8. 5.

Held, (1) An accommodation endor-

- ser of a promissory note is entitled to

uotice of protest for non-payment, and

is discharged by the absence of it.

(2) Where a person has placed his
name on the back of* a note below the
endorsement of the payee, the fact

. thathe did so solely for the accommoda-

tion of the maker and to give him !
credit with the party discounting, '

{ * without having received any consider-
¢ ation, and without ever having been
«the holder of the note, is not sufficient
0 destroy the presumption arising
tom the position of the names on the
giiback of the note, and to make him
§ sliable as warrantor.

¢t (3) Notice of protest is not suffi-
tently given to an endorser, wheun
such notice is sent to an erroneous
address of such endorser, given by the
naker at the time he got the note dis-
counted. Merchants Bank of Canada v,
(nningham, Montreal, Jan. 1892, Q. B.

¥ BONDS—SEE ALSO INTEREST.

@ OFFICIAL—WITHDRAWAL OF SURE- -
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(1) Notiee of withdrawal by asurety
upon a deputby sheriff’s bond does not
discharge such surety until a reason-
able time has elapsed to enable the
sherift to secure a new bond for such
deputy. Bostwick - . Van Voorhis, 91
N. Y. 363; Barnard v. Darling, 11
Wend. 29; Andrus v. Bealls, 9 Cow.
693 ; Hart v. Brady, 1Sandf. 626 ; Flunt
v. Roberts, 45 N. Y. 696 ; Burgess v.
Eve, L. R. 13 Eq. 450 ; Hough v. Warr,
1 Carr. and P. 151 ; Hassell v. Long, 2
Maunle and S. 363, 370 ; Calvert v. GGor-
don, 3 Man. and R., 124 ; De Col. Guar.
(2d ed.), 346 ; Fell Guar. (2d ed.) 530.
{(2) One month after such notice is

not, as matter of law, an unreasonable
'length of time to allow a sherill’ in
which to secure a new bond. Feb. 9,
1892. Reilly v. Dodge. Opinion by
© O’Brien, J., Gray, J., dissenting, 14
"N. Y. Supp. 129, affirmed. N. Y. Ct.
1+ of App. Alh. L. J.

Booxs or AccounNt—=See Evidence
6—Partnership 1.
| BREACH OF CONTRACT—See Carriers

)

3 2—Contracts 3.

i BREACH OF WARRANDY—See Sule of
i Goods 2, 5, 8.

BureH—Sce Negligence 16.

I By-Law—See Taxation 4.

, CANCELLATION OF PoLicy—See In-
i

. surance 9, 20.

; CARRIERS—SEE ALS0 BVIDENCE
1 3.
’ OF GOODS.

1. CONNECTING LINES — ADVANCES.

Defendant, a steamship company,
entered into a bill of lading with other
carriers which provided that it should
not be liable *‘for loss or damage on
any arbicle or property whatever, by
fire or other casualty, while in {ransit,
or while in deposit, or places of tran-
; shipment, or at depots or landings at
. all points of delivery.”” Plaintiff, as
the last of five connecting carriers, had
paid all charges on a consignment of
cotton, and placed it on a wharf pre-
paratory to delivery to defendaunt,
but befere such delivery the cotton
i was destroyed by fire. Held, in an
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action by plaintiff to recover freighs
charges advanced by it, and its own |
charges, from defendant, that there
was no liability upon defendant, under
the bill of lading, to pay said advances
and charges.

BEvIDENCE OF CUstoM—No liability
arose until the cotton was on board
defendant’s steamer, in the absence of
evidence from which a contract to
pay the same from usage or a settled
course of dealing between the parties
mightbeimplied. 14 N. Y. Supp., 253,
reaffirmed, N. Y. Supreme OCt., New-
York L. B. & W. R. Co. v. National S. S.
Co., (Limited), 17 N. Y. Supp., 28.

2. BREACH OF CONTRACT—TLIABILITY
AS INSURER—DAMNAGES.

A common carrier, having confract-
ed to carry goods from Havre, France,
by a certain steamer, to London, for-
warded them to Southampton, and
thence by rail to London. Held, that
by such deviation the carrier became
an insurer, and could not invoke the
benefit of any exceptions made in its
hehalf in the contract.

In such a case, the measure of dam-
ages for injury is their value at the
place of destination, at the time they
sho ild have been delivered pursuant
to the contract, and in the condition
the carrier undertook to deliver them,
less the price to be paid for his ser-
vices ; but where the injury to the
coods is lessened by the action of the
plaintiff, the carrier should only be
charged with actual loss, and plaintiff
should be allowed for expenses incur-
red in so doing. Roberison v. National
N.8.Co., (Limited), 17 N.X. Supp., 459,
N. Y. Superior Ct.

t

3. DELAY 1IN DELIVERY OF GoODns—
ERROR IN WAY-BILL.

Held :—That a carrier who receives
goods en roufe from another carrier, is
not responsible for delay in the deli-
very of the goods, where such delay is
caused by an ervor in the way-bill of a
previous carrier, delivered to the sue-
ceeding carrier with the goods, whick
way-bill stated a place of destination
which was erroneous. Tester v, Canadian

. that he bas examined the

. exempt the railroad company whid

i ant was entitled to an instructiont

FPacific R. Co., Montreal. Jan. 1892,
Q. B.
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4. LIve-sTOCK SHIPMENTS — L.
ING LIABILITY—PATACE HORSE Cags,

Al contract for the shipment of live.
stoek, wherein the shipper Stipulates
Ay and
accepts it as suitable and sufficient,
does not estop him from recovering for
injuries to an animal caused by q
defect in the car, since a carrier canngt
limit its common-law liability so as t
exempt itself from the consequen~ s
its own negligence in furnishing m
unsafe vehicle.

The fact that the animal was shippe
in a palace horse car owned by an
independent company, which was paid
for its use by the shipper, will ny

ran the car and with which the contrae
was made, from liability for injuries
sustained from a defect in the car, as
a carrier cannot escape responsibility
by carrying its freight in cars furnished
or owned by another company. Louis
ville & N. R. Co. v. Dies, 18 8. W_Rqp.
266, Tenn. Sup. Ct.

D, LIABLITIES TFor INJURIES o
GOUDS—CONNECTING LINES — IMPER
FECT PACKING—EVIDENCE— INSTRU-
TIONS.

|

Where in an action against a carriu
for damages to goods in transit, plai
tiff introduces in evidence a way-hil
of a prior connecting road, with th
exception of a sentence written in
lead pencil, reciting that the goods,
when received, were in a badly dama
ged condition, it is error to exclude
that sentence when subsequently offer
ed by defendant; it not appearin
that the sentence was written sub
sequently to the making of the way
bill.

‘Where the allegations of the cow
plaint that the goods were damagd
while in transit over defendant’s liw
were unsupported by evidence, defent

that eifect. Carriers ave liable &
injuries to goods arising from insecut
or imperfect packing or boxing 4
carrier who delivers goods in a daw
ged condition, is nob liable therefw.
when they were received in {hesa
condition.

Where there was evidence thatat!
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slation on the connecting line between i the rules of the company required a

the starting point and the point where
the goods were received by defendant
{he barrels were leaking, the boxes
were stained, and the glass therein
rattling, an instruction that the goods
should not be presumed to be in a
wvorse condition at the point where
they were received by defendant than
at the starting point was inapplicable
and incorrect. Goodman v. Oregon
Ry. & Nav. Co., 28 Pac Rep. 894,
Oregon Supreme Ct.

OF PASSENGERS
6. EJECTION OF PASSENGERS.

Where a conductor ejects a passen-

zer from a street car, and, in reply to

an inquiry by a policeman, states that
the passenger was disorderly, and the
latter is {hen unlawfully taken into
custody by the policeman, and it is
notshown that it was within the scope
~of the conductor’s authority to cause
the passenger’s arrest, the carrier is
wt liable therefor.
L Seattle EBlectric Ruilway & Power Co.
= Wash. 23 Pac. Rep. 745,

7. EiECTION OF PASSENGER—KNOWIL-
£pGE OF BULES OF COMPANY.

Passengers are not presumed to know
the regulations of railroad companics
. made for the guidance of conductors
S of trains in relation to stop-over pri-
- vileges, and unless the passenger has
Cactual knowledge thereof, or the face
of his ticket shows the rule requiring
< astop-over check, he is entitled to rely
= upen the representation of the ticket
seller as to what is necessary to entitle
2 him to such privilege.

% Plintiff purchased of defendant’s |

e e o

T T T

Glicket agent at Boston an unlimited

P

iticket for Chicago, paying an extra
grompensation to stop over at Olean, the
glicket agent telling him to speak to
Ethe conductor about it. The conductor
punched the proper coupon between
Binghampton and Salamanca, telling
Bhim it was sufficient to permit him to
Bstop over at Olean. But on plaintiff’s
again resuming his ride to Chicago
pirom Olean he was ¢jected for failing
o pay his fare to Salamaneca, or to
presenta proper stop-over check which

passenger intending {o stop-ever to
obtain from the conductor.

Held, plaintifl was justified in relying
upon the representations of the ticket
agent and of the conductor who punch-
ed his ticket as to what was required

Cunningham v. .

; GER AND

. o

to entitle him tothe stop-over privilege,
and could recover for the ejection from
the train, it not appearing that plain-
tiff had any notice or knowledge of the

. rule of the company requiring a stop-

over-check. XNew-York L. B. & W. K.
(0. v. Winter, United States, Supreme
Court Feb. 1892, 11 R. R. & Corp. L.
J., 146.

Notes.

1. Tt is shown by the evidence that Olean
was a station at which stop-over privileges
were allowed. Under such circumstances it
was entirely proper for the passenger to
make inquiries of the ticket agent, and to
rely upon what the latter told him with res-
pect to his stopping over at Olean. I flord
v. Railroad Co., G4 Mich. 631; Palmer v, Ruail-
road Co., 3 S. C. 380 : Burnham v. Raitroad
Co., 63 Me. 209 ; Murdock v. Railroad Co., 137
Aass., 293 ; Arnold v. Railroad Co., 115 Pa.
St. 135, 8 Atl. Rep. 213,

2. If plaintiff was rightfully on the train as
a passenger, he had the right to vefuse to be
ejected from it, and to make a sufficient

i vesistance to being put off to denote that

he was being vemoved by compulsion and
against his will; and the fact that, under
such circumstances, he was put off the train,
was of itself a good cause of action against

* the company, irrespective of any physical
t injury he may have received at that time, or

which was caused thereby. Englishv. Canal
Co., 66 N. Y. 45} ; Brown v. Railroad Co., 7
Fed. Rep. 51 : Railroad Co v. Rice, 61 Md. 63,
21 AtlL Rep. 97.

S. INJURIES—RELATION 0F PASSEN-
ComaoX CARRIER—AVER-
MENTS OF DECLARATION—ALLEGATION
OF TERAINI.

‘Where the plaintift’s vight consists

in an obligation on the defendant fo
observe some particular
declaration must state the nature of
| such duty,and the plaintift must prove
i such duty as laid, and a variance will
| be fatal.
t declaration alleged a contract of car-
i riage from Kirksville to Glenwond
 Junction, and the ticket offered in
b evidence read from Moberly to Ottum-
wa, the variance was fatal.

duty, the

So, where plaintiff in his

Plaintiff was permitted on the trial
itroduce evidence that he wus
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receiving compensation as a traveling
salesman of £3,000 per annum. The
delaration contained no allegation of
any special contract of the plaintift
with any person under which he might
earn money for his services. Held,
that the evidence offered was not ad-
missible under the declaration. Special
damages must be set outiin the declara-
tion. Webash & Western Ry. v. Fried-
san, Supreme Court of Illinois, March
24, 1892 ; 24 Chicago L. N. 243.
Notes.

1 When the plaintift’s right consists inan
obligation on the defendant th observe some

particular duty, the declaration must state !

the nature of such duty which we have seen
may be founded either upon a contract be-
tween the parties, oron the obligation of law

arising out of defendants’ particular char- |

acter or situation, and the defendant must
prove such duty as laid, and a variance will,
as in actions on contract. be fatal.  Chitty
on Pleading, p. 382,

2 In anaction on the case founded onan
express or implied contract, as against an

attorney, agent, carrier, innkeeper or other |
bailee, for negligence. cte.. the declaration

must correctly state the contract or the par-
ticular duty or consideration from which the

liability results, and on which it is founded, .

and & variance in the deseription of a con-
tract, though in an action ex delicto. may be
fatal as in an action ex contractuw. The de-
claration in such case usually begins with
a statement of the particular profession or
situation of the defendant and his retain-
er, and consequent duly ovliability. The
declaration will be defective if it does not
show that by express contract.or by implica-
tion of law in respect to the defendant’s
yarticular character or situation, ete.: stated
w the plaintiff, the defendant was bound
1o do or to omit the act in reference to
which he is charged. Chitty on Pleading,

3. In general, every allegationinan induce-
ment, which ismaterial and no impertinent
and foreign 1o the cause, and which, conse-
quently, can not be rejected as surplusage,
must be proved as alleged, and a vaviance
would be fatal: and consequently great
attention to the facts isnecessary in framing
the inducement, and care must be taken not
to insert any unnecessary allegation. Chitty
on Pleading 202.

4. Ttisalsoa rule that ifa necessary indu-
cement of the plaintiif’s right, ete., even in
actions for forts, relate to and describe and
be founded on a matier of contract, it is
necessary to be strictly corvect in stating
such contract, it being matter of description.
Thus, even in case against a carrier, if the
termini of the journey which was to bhe
undertaken be misstated. the variance will
he fatal.  Here the allegation in the induce-
ment relates (o the matter of description.
Chitty on Pleading., p. 355.

5. In Tucker v. Cracklin. 2 Stavkic, 353,

!
|
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and in Railroad and Banking Co. v, Tucker,
79 Ga., actions were hrought agninst carrviers
for the loss of goods. and in each caseit wa,
held that a variance between the proof and
allegation as to the termini of the carrviage,
was fatal.

6. Asa general rule & party is required te
prove the averments of his pleadings as he
makes them., He may aver more than i
required, but as a general rule, he s
prove them although unnecessarily made,
Bell v. Sennefl, 83 11, 125,

7. Bvery averment which the pleadings
make material as a descriptive part of a cause
of action, must be proved as alleged: and
any variance which destroys the legal iden
tity of the matter or thing averred with the
matter or thing proved, is fatal.  Derrings
v. Rutland, 58 Vermont, 128,

S. It is 2 most general rule, that no allega
tion which is descriptive of the identity of
that which is legally essential to the claim
or charge can ever be rejected. State v. Kapp.
15 N. H., 212. See also Phillips on Evid
Vol. 1, p. 7% : Stephen on Pleading. p. 124,
Appendix.

9. Where plaintift was injured by meansof
a defective highway, and his allegation wa
that he was thereby * prevented from trans
acting his ordinary business,” it was held,
that under such allegation he could not show
that he was earning $100 2 month in carting
and sawing timber. 7Tomlinson v. Derby, 88
Conu. 562.

10. Under a similar allegation, it was held
that the plaintift could not show thatshewas
a button maker, and what wages she earned
i;x‘) that business. 7’aylor v. Munroe, 13 Coun,
S,

11. Where plaintiff brought suit for m
injury caused by the falling of a portionsf
the brick and plastering in_the common
council chamber in the city. The allegation
m the declaration was, that ¢ the plaintifl
who was pursuing his occupation as journat
ist, was injured,” etc., ‘“and theveby the
slaintiif as lawyer, lecturer, and journalid,
recame and was sick, sove and incapacitated
from attending to his business, and so cor
tinued for a long time, to wit; for twe
months : and as regards plaintiff’s professic
as a lecturer, he has been almost wholls
ever since, disabled from pursuing it u
was held that under these allegations, the
plaintiff conld not give in evidence the fa
of a particular engagement to lecture it
Virginia and the probable gains thereof. Cify
of Chicago v. O'Brenuan, 65 1. 160.

CHAMPERTY.

1. While a champertous agreemen
between a plaintiff and his aiternd
for the prosecution of a certain suit i
against public policy and void, it dots
rot affect the right of the plaintifttr
prosecute his action against the defent
ant, in the suit for the prosecutiont
w hich the champertous agreementv
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made. Pennsylvania Co. v. Lombardo,
Ohio, 29 N. B. Rep. 573.

9. CHAMPERTOUS AGREEMENT—AT-
TORNEYH.

A bone fide agreement by a third
person to supply funds to carry on a
suit and receive therefor a portion of

~ theproceeds of such suit, is notinvalid,
 either on the grounds of champerty,
a5 now understood, or because opposed
to public policy. Brown v. Bigne, 28
Pac. Rep. 11.

Notes.
1. A contract to support a pending litiga-
tion, in consideration of having a stipulated
* part of the money or thing recovered, is not
void per se, as against public policy. Coon-
doo v. Moolkerjee, L. R. 2 App. Cas. 186.
2, It is not, nor ever was intended, to
prevent persons from charging the subject-
matter of the suit in order to obtain the
r . means of prosecuting it. 1 Add. Cont. 3923
Stotsenburyg v. Marks, 79 Ind. 193

3. But agreements of the kind above sug-
gested should be carefully watched and
- closely scrutinized, when called in question,
- and if found to have been made, not with a
- bona fide object of assisting « claim believed
E. to he just, but for the purpose of injuring
. and oppressing others by aiding in unright-
7. eous suits, or for the purpo ~ of gambling in
= Jitigation, or to be so excortionate or un-
" conscionable as to be inequitable against the
- party, effect ought not to be given to them
{opinion of the Court).

* CHANGE OF BENEFICIARY —See¢ In-
- surance 27,

+

Ze

: CHaNGeE OF By-Laws — See Insur-
~ance 29,

¢ CHANGE OF TITLE—See Insurance
‘12,

i CHARGE OF DISHONESTY AGAINST A
2Bopy or WORKMEN — See Libel and
S8lander 5.

? CHARGE OF JUDGE MISUNDERSTOOD
tor DISREGARDED BY JUrRY—See Libel

gand Slander 3.

b} N

;ig CHARTERS—See Corporations 12.

& CHARTER-PARTY — Sece Ships and
Bhipping 3.

_(_;ﬁEQUI-:s INDORSED IN BLANK—See
Wife's Separate Estate.

lCun.n oY TracKk — See Negligence
. 10.

CIT}' Councir.—See Municipal Cor-
porations 2.
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CLUBS.
FURNISHING LIQUORS T0 MEMBERS.

A social elub that dispenses intoxi-
cating liguors among its members, and
receives for each drink money with
. whieh to replenish the supply, no
profit being made, is not within Gen.
i St c. 53, s. 1731, providing that * it
r shall be unlawful for any person or
persons to sell such liguors without a
license so to do.”’

Such club requires no liquor license,
notwithstanding a city ordinance pro-
viding that * all elubs or associations
where liguor is disposed of for cash,
checks or otherwise shall be required
to take the regular liguor license,”’
since Gen. St. ¢. 59, s. 1736, merely
provides that municipal corporations
shall have power to grant licenses to
“ retail 7 spirituous liguors “ to keep-
ers of drinking-saloons and eating-
houses, apart from taverns.” 8. C.
Supreme Ct., State ex rel. Columbia
Club v. McMaster, 14 S. E. Rep. 290.

COLLATERAL AcTioN—See Taxation
)
DA

CoLLecrions—See Banks and Bank-
ing 1. 3. 4. 5.

COLLISION WITH VEHICLES — See
Negligence 3. 8.

CorrocaTION— See Insolvency 1.

CoanrssioNs—Sece Real Estate Agent:
1. 2.

COMMUTING AND REMITTING
TENCES—Se¢e Constit. Law 4.

COXDITIONS OF Poricy—=See Insur-
ance 1. 7. S. 12. 13. 14. 18.

CoxpIirioNn LIMITING RESPONSIBIL-
ITY OF ConraNy—See Telegraph Com-
panies 5.

CoNDITION PRECEDENT—See Money
Entrusted for Investment.

CONDITION SUBSEQUENT—See Rail-
road Companies 10.

CONDUCTOR AND BRAKEMAN — Sec
Master and Sexrvant 6.

CoONFLICT OF LAws — See Bills and
Notes 2.

CONNECTING ILINES — Sce Carriers

SEN-

1. 5.
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CoxNsIDERATION —See Bills and Notes
12— (ontracts 1.—Insurance 22,

CONSTITUTIONAL LAW.

1. R. 8. 0. ¢. 61, s. 9—INTRA VIRES
—CRIMINAL PROCEDURYE — OFFENCES
AGAINST PROVINCIAL ENACITMENTS—
EVIDENCE OF DEFENDANT.

Notwithstanding the reservation to
the Dominion Parliament of the power
to legislate with regard to eriminal
procedure, a Provincial Legislature
has power to regulate and provide for
the course of trial and adjudication of
offences against its own lawful enact-
ments, even though such offences may
be termed crimes. The Ontario Legis-

. i
lature, therefore, has power to regulate

the giving of evidence by defendants
in such cases, and s. @ of R. 8. O. ¢.61
is intra vires.

An offence against the Ontario Liquor
License Act is a crime within the
meaning of s. 9; aud the defendant is
neither a competent nor a compellable
witness upon his trial for such an
offence. Regina v. Bitlle, Ontario,
Commer. Pleas Feb. 1892 (Can. L. T.)

2. R. S. 0. 61, s. 9. — OFFENCE
AGAINST ONTARIO LiQUOR LICEXNSE
ACT—EVIDENCE OF DEFENDANT.

On the trial of a person for an offence
against the Ontario Liquor License
Act, the giving of evidenceis governed
by Ontario legislation, and under s. 9
of R. 8. O. ¢. 61 the defendant is neither
a competent nor compellable witness.

The Dominion and Ontario legisla-
tion on the subject considered, Regina
v. Rowe, Ontario Common. Plexs. Feb.
1892, (Can. L. T.)

3. CusTOMS ACT—POWERS OF DoAI-
NION PARLIAMENT TO IMPOSE Taxa-
TION—33 V., €. 20— * BEX Post Facro
LEGISLATION—'¢ PROPERTY AND CIVIL
Ricurs 7 — RIGHT OF PARLIAMENT
TO IAPOSE AN ADDITIONAL TA~ AFTER
GooDps ARE TAXEN OUT oF WARE-
IHOUSE.

This was an action torecover certain
<duties on whiskey. On the 16th May,
1890, the Parliament of Canada passed
the Act 53 V., c. 20, imposing addition-
al duties on whiskey, by which it was
declared that the Act should be held
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to have come into force on the 28t
March previous. The defendants ha
taken a quantity of whiskey out of
warehouse between those dates an)
had paid all duties then demanded by
the customs officers. After the passage
i of the Act, the customs oflicers de
"manded the additional duties imposed
. on the goods so taken out, which the
¢ defendants refused to pay. A verdid
; was recovered by the plaintiff, whiv)

was now moved against by the defen
| dants. The questions raised were: ~
! (L)YWhether the Act 53 V., ¢. 20, wa
' beyond the powers of the Parliamen
; of Canada ; (2) Whether seetion 19 of
i that Act was beyond the powers of the
. Parliament of Canada because, it af.
fected ‘ property and civil rights i
the Province,”” upon which subjedt
the exclusive right to legislate was
expressly given to the Provincial Le
gislatures by s. 92 of the B. N. A, Act:
(3) Whether s.19 of 53 V., c¢. 20 wa
applicable in this case, where the
duties were paid according to the
Customs Act then in foree, and the
goods taken out of the warchous
nearly a month before the new Act re
ceived the Governor-General’s assent.

Held, per Allen, C.J., King, Frase,
and Tuck, JJ.; Palmer, J., disscuting:
that the courts of this country had m
right to question the power of ik
. Dominion Parliament to pass the pre
ent Act, even though they might con
. sider the provisions of the 19th section
, unreasonable or unjust. It related to
one of the subjects over which the
Imperial Parliament had given th
Dominion Parliament exclusive
thority by the 91st section of theB. N
A, Act.

Ield, also, that whatever coustiu
tion might be given to the words “ pr
perty and civil rights ?’ in some cast.
1 they could not apply in the prese
i case, because full force and effectmm
- be given to the 91st section, which
: vests the Dominion Parliament wit
. the exclusive right to regulate trak
{ and commerce, which, to use the lar
. guage of Ritchie, C.J., must involw
, full power over the matier i be
" gulated and exclude the interferent
i of all other bodies that may attempt
. meddle with the same matter.

i Held, further, thatit is impossible
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give effect to s. 85 of R. 8. C. e¢. 32,
that goods taken out of warehouse shall
ye subject to the duties to which they
would have been subject if then im-
ported, and also at the same time to
sive effect to 8. 19 of 53 V. ¢. 20, which
fmposes @ higher duty on goods im-
ported and taken out of warehouse after
acertain day. When two Acts are So
plainly repugnant to each other that
effect cannot be given to both at the
same time, the earlier one is repealed
by implication. dttorney General for
Canade v. Foster, Supreme Ct. of New-
Brunswiek, Feb. 1892, (Can. L. 1.)

4. CONSTITUTIONAL LAW-—VALIDITY
oF 51 V., ¢. 5 (0.)—ROYAL PREROG-
ATIvE — POWER OF PARDON — CoM-
MUTING AND REMITTING SENTENCES—
PowWERS OF LIEUTENANT-GOVERNORS.

The Act 51 V., e. 5 (0.), which
declares that in matters within the
jurisdiction of the legislature of the
provinee all powers, etc., which were
- vested in or exercisable by the gov-
ernors or lieutenant-governors of the
several provinces before Confederation,
shall be vested in and exercisable by
the lientenant-governor of this pro-
vinee, is valid and within the power
~of the provineial legislature to enact.

The power of commuting and remit-
ting sentences for offences against the
laws of this provinee or offences over

. which the legislative authority of the

" provinece extends, which by the terms

- of the Act is included in the powers

;- above mentioned, does not affect of-

fences against the criminal laws of

o this provinee, which are the subject of

i Dominion legislation, but refers only

to offences within the jurisdiction of
¢ the provincial legislature, and in that
¢ .Sense this enactment is intra vires the
£ provineial legislature. Judgment of the

& chancery division Court 20 O. R. 222;

prafirmed.  Adttorney-General for Cunade
V. Attorney-General for Ontario. On-
! 1'%6) Court of Appeal, Jan. 1892, (Can.
£, T.)

g CoxsTrUCTION — See Contracts 3 —
gCorporations 2. 6. — Railroad Com-

gpanies 1—Ships & Shipping 3 —Statute
£~-Wills 1. 2. 3. 4. 5. 6.

& CoNracrous DiseasE—See Railroad
foompanies 7.

|
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CONTEST BY STOCKHOLDERS — See

Corporations 1,

CONTRACT—SEE ALSO ATTORNEY
AND CLIENT — CORPORATION 12 — Da-
WAGES —MUNICIPAL CCORPORATIONS 3.
4. 5. 15—SALE 9.

1. BANKRUPTY —CONSIDERATION.

When a person has been discharged
in bankrupt procecdings, and after-
wards gives his note to a creditor for
a claim on his schedule, the moral
obligation to pay is a sufficient con-
sideration for the note. Succession of
Andrieu, La. 10 South, Rep. 388.

2. AGREEMENT TO PAY WHEN ABLE
—PAROL BBVIDENCE.

(1) In settlement of an action by
plaintiffs against defendant and an-
other for a balance due on a joint
account of the latter, to which they
had interposed a defence, and of an
account between plaintiffs and defend-
ant individually, on which a balance
was due to him, the accounts were
liquidated, and a balance against him
was stated, which he promised to pay
“when I shall be able to do so0.”

Held, that an action for such balance
was not an achion on an account stated,
but an action on the conditional pro-
mise of defendant, which promise was
founded on a valuable consideration,
and that in order to recover plaintiffs
must show some change for the better
in defendant’s cireumstances after the
promise was made.

(2) The only evidence as to the de-
fendant’s ability to pay was that atthe
time of making the promise, and since
then, he received a salary as judge,
monthly, out of which he saved noth-
ing, and it was not shown that in any
respect his circumstances had im-
proved. Held, that ability to pay
within the meaning of his promise was
not proved.

(3) One of the letters written by de-
fendant to plaintiffs, and relied on by
them as containing the agreement
between the parties, referred to de-
fendant’s promise to pay him when

able as ‘in accordance with our
agreement on Saburday last.’’ Held,

that parol evidence tending to prove
what was the entire agreement was
admissible.
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(£ Tt Dbeing essential to plaintiffs’
cause of action that they should show
defendant’s ability to pay, evidence
was not admissible to show what he
could have paid from his salary
after defraying his personal expenses,
or why he did not devote any por-
tion of the difference bebtween his
salary and his individual expenses
to pay plaintiff’s claim. Dec.23,1891.
Work v. Beach, 13 N. Y. Supp. 678,
aflirmed, without opinion, N. Y. Ct. of
App. Alb. L. J.

3. TELEPHONE SERVICE—TRANSMIS-
SION OF MESSAGES—CONSTRUCTION OF
TERM—BREACH.

The Bell Telephone Company sold
to the Electric Despatch Company all
its messenger, cab, etc., business in
Toronto and the good-will thereof, and
agreed, among other things, that they
would in no manner, during the con-
tinuance of the agreement, transmit or
give, directly or indirectly, any mes-
senger, cab, ete., orders to any person
or persons, company or corporafion,
except the Electric Despateh Company.
An action was brought for breach of
this agreement, such alleged breach
consisting of the Bell Telephone Com-
pany allowing their wires to be used
by their lessees for the purpose of send-
ing orders for messengers, cabs, etc.

Held, affirming the judgment of the
Court of Appeal, 17 A. R. 292, and of
a Divisional Ct., 17 O. R. 495, Ritchie,
C.J., doubting, that the telephone com-
pany could not restriet the use of the
wires by their lessees ; that being igno-
rant of the nature of communications
made over the wires by persons using
them, the company could not be said
to ¢ transmit 7’ the messages within
the meaning of theagreement, and that
they were under no obligation, even if
it were possible to do so, to take mea-
sures to ascertain the nature of all
messages sent over the wires and pre-
vent any being sent relating to mes-
senger, cab, ete., orders. Electric Des-
paieh Co. v. Bell Telephone Co., Suprene
Gourt of Canada, Nov. 16, 1891.

CONTRACTS BEFORE ORGANIZATION—
See Corporations 4.

CONTROL OVER STREETS—See Muni-
cipal Corporations 12,
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i CONTRIBUTORY NEGLIGENCE — See
; Munieip. Corporations 12—Negligence
3,5,11,12, 13—Telegraph Companies],

COPYRIGHT.

PHOTOGRAPHS.

i A photograph of a woman and chilg,
 with the child’s fingers in its mont,
taken by the photographer after ar
ranging them in positions best calculat.
ed, in his judgment, to produce jy
artistic effect, is subject to copyright,
Falk v. Brett Lithographing Co., U. 8.
C. C. (N. Y.) 48 Fed. Rep. 678.

CORPORATIONS — SkE
LIMITATION OF ACTIONS.

AlLgo

1. SALE OFPROPERTY ON EXECUTION
—CONTEST BY STOCKHOLDERS.

A petition to have a sheriff’s sale of
a corporation’s property set aside,
alleged that petitioner was a stock
holder of the corporation, and that he
appeared for himself and other stock-
holders, but it did not allege when he
or they became stockholders, or how
much stock they owned, nor did it
allege any collusion between the cor
poration and the execution creditor
or that it was unable to act in the pre-
mises by reason of any misconduct of
its authorized agent.

Held, that it did not allege facis
sufficient to enable a stockholder b
contest the sale. Pa. Supreme (t,
South- West Natural Gas Co. v. Fayele
Fuel Gas Co., 23 Afl. Rep., 224.

2. MORTGAGE BONDS — CONSTRUC:
TION—ACTION BY INDIVIDUATL BoN)
HOLDERS.

Certain mortgage bonds of a corpor
ation provided that, ‘“ upon defaultin
the payment of the interest coupon
attached to this bond...... the principl
sum of this bond shall become due
in the manner and with the efied
provided in the said trust deed o
mortgage.” The latter provided thi
on default in the payment of sub
coupons, ‘‘then and thereupon the
principal of all said bonds herch
secured shall be and become imme
diately dueand payable,’” and thabthe
trustee, ‘“ upon the written request
the holders of a majority of the sail




Monthly Law Digest and Reporter.

bonds then outstanding, shall proceed
to collect both principal and interest....
by foreclosure and sale of said property
or otherwise, as herein provided.”’

Held, that on default in the payment
of such coupons an individual bond-
holder could not sue on his bond, as
the remedy at the suit of the trustec
on the request of a majority of the
vondholders was exclusive. Finch and
Gray, JJ., dissenting. 14 N. Y. Supp.,
306, afﬁlmed Batchelder v. Council
Grove Water Co., 29 N. B. Rep., S01.
N. Y. Ct. of Appeal.

3. STOCKHOLDERS — LIABILITY FOR
UNPAID ASSESSMENTS.

Where stock of a corporation has
been transferred for labor doue, and
the good faith of the transaction is not
nnpe.whed nor o failure of consider-

ation shown, the holder is not liable !

personally on the grounds that said

- stock is unpaid cmpttnl stock, and that
the unpaid assessmeats are a trust
fund for the payment of the corpor-
ation indebtedness. U. S. Cir. Ct. B.
D. Pa., Holly Mawuf. Co. v. New Chester
Water Co 48 Fed. Rep. 879.

4. LIABILITIES—CONTRACTS BEFORE
ORGANIZATION —RATIFICATION — STA-
TUTE OF FRAUDS.

While a corporation is not bound by
cengagements made on its behalf by its
-promoters before its organization, it

mny, after it is organized, make such
‘engagements its contracts by adopting
‘them as its own ; and this it may do
{in the same manner as it might make
=<m111'u original contracts. B'lt;telle V.
“Pavement Co.. 33 N. W. Rep. 327, 37
rv\Imn 89, followed.

- The ack of the cor poration in adopt-
nw such engagements is not a ratifi-
Mtlon which relates back to the date
goi the makmg, of the confract by the
ghromoter, but is, in legal effect, the
Enaking of a contract as of the d&te of
the adoptuon

£ Heuce, although the contract made
%0 behalf of the contemphted corpor-
kation was, by its terms, not to be per-
Hormed within one year from the date
of making thereof by the promoter, it
3 not within the statute of frauds if it |
performed within one year from
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the date of its adoption by the corpor-
ation after its organization. Medrthur
v. Limes Printing Co., Minnesota, Sup.
Ct. Febh. 1892.

9. CoNTRACT BETWEEN CREDITOR
AND STOCKHOLDER.

A contract between the creditor of a

corporation and some of its stock-
holders, whereby the latter agree that,

l'if the creditor will return to the cor-

4

¢ poration certain notes held by it as

collateral security for the debt of the
corporation, such notes shall be re-
placed with others, or the ‘ company’s
debt’’ paid, and bmdmg themselves
to perform such contract, does not
cancel the debt of the ecompany.
Conceding such contract to be an

*orviginal promise, the stockholders are

'

nevertheless sureties for the corpor-
ation, since a corporation and its
members are not one, and would be
released by an anthorized extension of
the debt of the company. Home Nat.

- Bank of Chicago v. Waterman, 29 N. B,

- Rep. 503, I11. Sup. Ct.

6. MORTGAGE BoxNDS. — CONSTRUC-
TION—ACTION BY INDIVIDUAL BoOND-
HOLDERS.

Certain mortgage bonds of a corpora-
tion provided that ‘‘ upon default in
the payment of the inferest coupons
attached to thisbond...... , the principal
sum of this bond shall become due in
the manuer and with the effect pro-

" vided in the said trast-deed or mort-

gage.”” The Ilatter provided that on
default in payment of such coupons,
¢ then and thereupon the principal of
all of said bonds hereby secured shall
be and become immediately due and
payable, 7 and the trustee, ‘‘ upon the
written request of the holders of a
majority of the said bonds then out-
standing, shall proceed to collect both
principal and interest...... , by fore-
closure and sale of said property, or
otherwise, as herein provided.”

Held, that on default in the payment
of such coupons an individual bond-
holder could not sue on his bond, as
the remedy at the suit of the trustee
on the request of a majority of the
bondholders was exclusive. Batchelder
v. Council Grove Water Qo. 14 N. Y.

M, L, D& R
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Supp. 306, affirmed, N. Y. Ct. of Ap- |
i the directors of a company to. keey

peals, Jan. 26, 1892,

7. STOCKUOLDERS.

While the affairs of an insolvent
corporation are in the hands of a
receiver, a creditor may not maintain
an action in his own behalf against a
stockholder to recover for stock held
by the latter, but never paid for.
Merchants’ Nat. Bank of Okicago v.
Northwestern Manuf'g & Oar Co., Minn,
51 N. W. Rep. 119.

S. OFFICERS.—SALARY.

An officer of a corporation, in order
to recover compensation for his ser-
vices must show that he is an officer de
jure. Waterman v. Chicago & I. R. Qo.
1., 29 N. E. Rep. 689.

9. POwWERS OF DIRECTORS.

When the board of directors sells
the property of the corporation to one
of the members of the board to pay
debts, it must appear that there was a
necessity for the sale; that the pro-
perty was bought by the director in
open market, at a fair price, without
any undue advantage over the cor-
poration, in good faith, and without
the slightest unfairness. Orescent Oity
Brewing Co. v. Flanner, La., 10 South,
Rep. 384.

10. OFFrICER.

An officer of a corporation, in order
to recover compensation for his ser-
vices, must show that he is an officer
de jure, 3%+ Ill. App. 268 affirmed.
Waterman v, Chicago & I. R. Co. 29
N. E. Rep. 689.

I1. RicHT OoF STOCK-HOLDER 70 IN-
SPECT BOOKS—MANDAMUS.

On an application for a peremptory
mandamus to compel defendant to
permit plaintiff to inspect the records
and books of account of defendant, the
affidavit of defendant’s officer merely
averred that affiant had been advised
that applicant was not the owner of
certain shares mentioned in applicant’s
afiidavit, but nowhere in terms denied
that such shares were in fact the
property of applicant.

Held, insufficient to put in issue
applicant’s right of inspection. Laws
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N. Y. 1875, c. 611, 8. 16, which requirsg

correct books of account, and that aj)
stockholders of the company shoulg
have the right to inspect the same gt
all times, carries with it the right 1y
make memoranda and extracts fropy
such books. Martin v, W, J. Johnsoy
Co. Ltd. Suapreme Cbt. of New York,
Dec. 1891.

12. AcTS OF DIRECTORS—RIGHTS gF
STOCKHOLDERS — CHARTERS — (oy
TRACTS—‘ ULTRA VIRES *—RESTRAINT
OF TRADE.

Individual stockholders cannot ques.
tion, in judicial proceedings, the cor
porate acts of directors, if the same are
within the powers of the corporation,
and in furtherance of its purposes, are
not unlawful or against good morals,
and are done in good faith, and in the
exercise of an honest judgment. Ques
tions of policy of management, of ex
pediency of contracts or action, of
adequacy of consideration not grossly
disproportionate, of lawful appropris
tion of corporate funds to advance
corporate interests — are left solely v
the honest decision of the directors, il

their powers are without limitation
and free from restraint. Park v. Loco
motive Works, 40 N. J. Eq., 114;3
Atl. Rep. 162, affirmed 45 N. J. Eq.
244; 1¢ Atl. Rep. 621. Elkins v. Rait
way Co., 36 N. J. Eq. 241. Rutland, efc
Co. v. Proctor, 29 Vt. 93 ; Mor. Priv,
Corp., s. 243; Beach, Corp., p. 383

The courts will, as a general ruk
presume that contracts made by a cor
poration, which appear to be designd
to promote its legitimate and profitabk
operation, are within the limits of i
powers, and, if their validity be assalt
ed will require the assailant to assum
the burden of demonstrating theirir
validity. Elkins v. Camden, 36 N.1
Eq., 241-242.

The general corporation act give
general powers to all corporations o
ganized under the laws of New Jerst.
The certificate of incorporation requir
ed by that act is the charter of i
company, and the equivalent of a sp
cial act of the legislature before th
amendments to the constitution.

Corporations organized under

general law are vested with the powe
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conferred by the general act, and those
contemplated by the cerbificate, and
such incidental powers, with respect
to the general and special powers, as

are necessary, in the sense of conve- .

nient, reasonable, and proper.

While the act permits incorporation
for ¢ any lawful business or purpose
whatsoever,” and the law gives all
powers necessary thereto, it does not
recognize, as embraced thervein, powers
to o those things which would deprive
the corporation of its ability to carry
out the objeets for which it was formed,
or discharge uny dubies which it might
under its charter owe to the publie, or
which are contrary to the policy of the
law. Oregon Ry. & Nav. Co. v. Ore-
vonian Ry. Co., 130 U. 8. 1, 9 Sup. Ct.
Rep. 409.

The doctrine of wlira vires ought to
be reasonably, and not anreasonably,
understood and applied ; and whatever
may be fairly regarded as incidental
to and consequential upon those things
which are authorized by the charterof

_the company ought not, unless ex-
- pressly prohibited, to be held, by ju-
" dicial construction, to be wulire vires.
> Railway Co. v. Attorney-General, In. R.
. 9, App. Cas. 478.

A corporation having power to take
*and dispose of the securities of another
» torporation may guarantee their pay-
- ment, if it disposes of them to another
3 party in payment of its own debt. Ifib
. buys property subject to a mortgage
:sceuring bonds, it may gunarantee the
. payment thereof, if said guarantee is
# taken as payment pro tanto of its debt.
! The two transactions are the same in
result, and mere routine of action can-
g not affect validity. Railroad Co. v.
Howard, 7 Wall., 392 ; Rogers L. & M.
Works v. Southern R. Ass'n, 34 Fed.
Rep., 278 ; Low v. Railroad Co., 52 Cal.
i3; Opdyke v. Railroad Co., 3 Dill. 53;
g Arnot v. Railroad Co., 5 Hun. 608 ;
g Madison v. Society, 24 Ind., 457.

8 Contracts for the compromise of suits
gand for non-competition are within the
gexercise of powers incident to cor-
grorate management and business.

% Contracls which impose an unreason-
gable restraint upon the exercise of a
Bhusiness, trade or profession are void ;
BOub contracts in reasonable restraint
fithereof are valid.
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The test to beapplied in determining
whether a restraint is reasonable or
i not is to consider whether the restraing
, is only such as is necessary to afford a
. fair protection to the interests of the
¢ party in whose favor it is given, and
not so large as to interfere with the
interests of the publie.

A covenanb by parties selling the
plant and business of stock yards, not
to engage in the business for a certain
numbers of years nor in the place
where they are located, or within 200
miles thereof, is not unreasonable and
not an illegal restraint of trade. Biler-
man v. Chicago Junction Railwey and
Union Stock Yurds Co. et «l., Cb. of
Chancery of New Jersey, Dec. 1891, 11

¢ R. R. and Corp. L. J. 97.

13. LIABILITIES OF STOCKHOLDERS—
i ASSIGNMENT FOR BENEFIT OF CREDID-
ORS—VALIDITY—PoWERS OF DIRECT-
ORS.

The judgment creditor of a corpor-
ation sued its stockholders to enforce
their liability for unpaid subscriptions
for stock. During the pendency of the
suit, three of the directors, without
any notice to the other two directors,
privately met and passed a resolution
authorizing the president and secretary
to assign all its property for the benefit
of its creditors; and in pursuance
thereof a deed of assignment was ex-
ecuted. Held, that the assignment was
void.

It was no excuse that the three
! directors voted for the resolution, and
I that the presence of the other two
! directors could not have changed the
| result.

{  Where such meeting was a special
[ one, the provisions o 'Iill’s Code, s.
1 3227, that the powers vested in the
directors might be exercised by a
majority of them, did not excuse them
from notifying the other directors.
! The fact that one of the absent
i directors was beneficially interested
!'in the judgment on which the suit was
based, and was the principal creditor
| of the corporation, did not excuse the
failure to notify him.

‘Where defendants relied solely on
the assignment as a defence to the
suit, the burden of proof was on them
to show an assignment valid oun its
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face ; and the illegality of the meeting,
being affirmatively shown, constituted

a failure of such proof. Doernbecher v. .

Columbia City Tumber Co., Supreme Ct.
of Oregon, Feb. 1892, 11 R.
Corp. L. J. 153.

Notes.

1. The right to deliberate, and by their
advice and counsel convince their associates,
if possible, is the right of the minority, of
which they cannot be deprived by the arbit-
rary will of the majority.
13 Pa. St. 133.

9. While it may not be the duty of every
director to be present at every meeting of the
board, vet it is certainly the intention of the
shareholders that every director shall have

a right to be present at every meeting, in
order to acquire full information concerning °

the affairs of the corporation, and to give
the other directors the benefit of his judg-
ment and advice. If meetings could be held
by a bare quorum without notifying the
other directors, the majority might virtually
exclude the minority from all participation
in the management of the company. Mor.
Priv. Corp. s. 532.

3. Where the meeting is a general or stated
one, provided for in some resolution or by-
law, notice of the time andplace of the meet-
ing is, perhaps, in the absence of a different
provision in the charter or by-laws of the
company, not necessary. State v. Bonnell,
35 Ohio St. 103 Merritt v. Farris, 22 Ill. 303;
Warner v. Mower, 11 Vt., 385.

4. If the meeting be aspecial one, personal
notice, if practicable, is necessary to each
member, unless all are present, and pavti-
cipate in the proceedings; and such notice is
essential to the power of the board to doany
act which will bind the corporation, and
without such notice or the presence of all the
divectors, its acts are void. This is the
general rule under all the authorities; the
few cases of dissent, or apparent dissent
(Bank v. Flour, 41 Ohio St. 552 ; Edgerly v.
Emerson, 23 N. H. 555) being borne down by
the great weight of authority. Beach Priv.
Corp. s. 219; Com. v. Cullen, 13 Pa. St. 133;
State v. Ferguson, 31 N, J. Law, 107; Hard-
ing v. Vandewater, 40 Cal. 77; Gordon v.
Preston, 1 Watts, 385; People v. Balchellor,
22 N. Y. 128; Pike Co. v. Rowland, 94 Pa. St.
238 : Insurance Co. v. Westcolt, 14 Gray, 440;
Covert v. Rogers, 38 Mich. 363; Doyle v.
Mizner, 42 Mich. 332, 3 N. W. Rep. 968;
Baldwin v. Canfield, 26 Minn. 43, 1 N. W,
Rep. 261 ; D'Arey v. Railway Co., L R.2
Exch. 158 ; Stowe v. Wyse, 7 Conn. 214, 18
Am. Dec. 99, and note; Ang. & A. Corp. s.
188 ; Green, Brice’s Ultra Vares, 438; Field,
Sawy. Briefs, s. 205 ; In re Si. Helen's Mill
Co., 3 Sawy, 88.

5. It is clear that the creditors as well as
the stockholders can impeach the transfer of
property by the corporation for want of pre-
vious action of the board of directors; but
it is sometimes said this cannot be done col-
laterally, but only by a direct proceeding
brought for that purpose. Enro v. Crooke,
10 N. Y. 60: Castle v. Lewis, T8 N. Y. 131

R. and .
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COSTS — SEE ALSO APPEAL 1 —
. EMINENT DoMAIN—MUN. CORP. 17,

TAXATION—EXPERTS. )

Bxpenses incurred by a party to
suit in the employment of experts are
not taxable as costs. McDonald v,
Buwrk, Idaho, 28 Pac. Rep. 440.

COUNTER-CLAIM — See Sale of Goods
8.

COUNTIES.

1. LIABILITY FOR INJURIES CAUSED
, BY NEGLIGENCE.

A county is not liable for injuries
caused by its neglect to provide a
railing around a veranda on the second
floor of the court-house, where no
liability is imposed by statute. Ky
Ct. of App., Shepard v. Pulaski County,
18 S. W. Rep. 15.

i 2. IMPLIED CONTRACT—EMPLOYMENT
OF ATTORNEY.

In order to bind a county on an
implied contract to pay for service
rendered by attorneys in a suit against
the county, it must appear that the
board of supervisors, acting officially,
knew that plaintiffs were performing
services in the suit, expecting con
pensation therefor, and that the board
permitted plaintiffs to proceed without
objection. The fact that some or all
of the members had such knowl2dge
obtained from sources outside the
board, would not be sufficient to bind
. the county. JTouke v. Jackson Counfy.
i Towa 51. N. W. Rep. 71.

CRIMINAL LAW. — SEE 41
i CONSTITUTIONAL LAW. 1.

1.

Com. v Cullen, '

1. FORGERY.

Where one pusses a forged note
representing himself to be the payee
such representation is sufficient with-
out other evidence to indicate a knovl
. edge of the forgery. State v. Beasl,
Iowa. 50 N. W. Rep. 570.

2. FORGERY.

It is not necessary to show, uponth
face of an indictment for forgery, ho¥
or in what manner a person is to bt
defrauded. That is a matter of evit
ence at the trial. All that is necessarf
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in the indietment is to show an instru-
ment which on its face is capable of
being used to create a liability, and to
aver that it was made with intent to
defraud. Mead v. Stale, N. J. 23 Atl.
Rep. 264.

3. FORGERY.

Where all the evidence against de- !
fendant on trial for forgery was given
by an expert on handwriting, who by
a comparison with the genuine writ-
ing of defendant testified that in his
opinion the face of the cheque was
written by defendant, such evidence is
insufficient to sustain a conviction,
even if the words ¢ face of the cheque *’
included the signature. People v. Mit-
chell, Cal. 28 Pac. Rep. 597,

4. NEW TRIAL.

A new trial will not be granted on the
ground of newly discovered evidence
when such evidence must have been
known to defendant during the first
trial, and is also in conflict wtth the
evidence there given. People v. Freeman,
Cal., 28 Pac. Rep., 261.

5. JURORS.

It is reversible error to refuse the
defendant’s counsel permission to exa-
mine the jurors on their voir dire for
the purpose of deciding upon the ad-
visability of exercising his right of
peremptory echallenge. Donavan v.
People, 111., 28 N. E. Rep., 964.

6. MURDER—JOINT DEFENDANTS.

When two persons are jointly tried
formurder and one is acquitted, while
:the other is convicted, a new trial
imust be granted to the latter in order
‘to obtain the testimony of the former,
iwhen the former makes affidavit show-
jing in full what his testimony will be,
sand that it is material. Gibbs v. State,
é'l‘ex., 18 5.W. Rep., 88.

{ 7. PRESUMPTION OF INNOCENCE.

Itis the duty of the court in a cri-
minal prosecution to inform the jury
that the law presumes every man in-
ocent until proven guilty, and this
duty obtains in cases of misdemeanor

here intent is not an element of the
nime, as well as in all other cases. |

;Zple v. Potter, Mich. 50 N. W. Rep., |

[0

8. INSTRUCTIONS.

(1) A charge in a murder trial,
referring to the facts only for illustra-
tion and in order to apply the law,and
stating that they were solely for the
consideration of the jury, is not erron-
eous, as being a charge on the evidence.

(2) The Court, in stating the law on
a certain subject to the jury, may read
the doctrine from a reported case,
People v. Minnaugh, N. Y. Cb. of Ap-
peals, Jan. 20, 1892.

9. MALICIOUS MISCHIEF—EVIDENCE.

Upon a trial for sthe unlawful and
wilful destruction of property, it was
proved that the property in question
(a boat) had been destroyed by de-
fendant in order to keep it off from a
pond belonging to his father ; that the
father had repeatedly removed the
boat from the pond, whereupon it had
each time been put back by the owner
of the boat; and that defendant had
been placed in charge of the pond by
his father, and directed to keep the
boat from trespassing on the pond.

Held, that the question whether de-
fendant had any reasonable cause for
the destruetion of the boatshould have
been left to the jury. Peaple v. Kane.
Opinion by Gray, J., Earl, C. J., and
O’Brien, J., dissenting, 15 N. Y. Supp.
612, reversed. Feb. 9, 1892.

10. AsSAULT—DEADLY WEAPON.

In a trial for an assault by striking
with a pistol, the allegation in the
information that the pistol was “a
deadly weapon  must be proved, as
the question whether the pistol is a
deadly weapon, when used to strike
with, depends on its size and weight
and other circumstances. Jenkins v.
State, Tex., 17 S. W. Rep. 938.

11. EVIDENCE OF OTHER CRIMES.

On a joint trial of two persons for
murder, committed in a shooting affray
participated in by themselves and an-
other on one side and by several per-
sons on the other, it was shown that
the three, acting sometimes together
and sometimes separately, had com-
mitted five separate robberies during
the twenty days preceding the shoot-
ing, the last ome being on the day
before it. Evidence of these crimes
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was fully gone into, and was admitted
on the theory that the party of the
murdered man was attempting to arrest
defendants; but it did not appear that
any of that party knew of more than
one of the previous robbervies. In the
instructions the court said, ‘‘Now, it
becomes necessary to remind you of
what figure these other crimes that
have been proven cut in this case,”
and after naming the last two robberies,
stated that this evidence should be
considered only with reference to the
right to arrest and the identity of the
parties to be arrvested. The other

robberies were not mentioned by name, |
or referred to except by a repetition of !

the words, ‘‘these other crimes.”’

was erroncously admitted, and that
the error was not cured by the charge.
Boyd v. United States. Opinion by
Harlan, J; U. S. Supreme Ct. Jan. 4,
1892,

PROCEDURE.
12. EVIDENCE — RECEIVING STOLEN
Goops.

On a trial for receiving stolen goods,
the admissions of the thief, not made
in defendant’s presence, are inadmis-
sible in the absence of testimony,
other than that of the witness, that
the defendant had counspired with the
latter to commit the crime. Dye v.
State, Ind. 29 N. E. Rep. 771

13. EvipexcE—HOMICIDE.

For the purpose of showing malice
on the part of defendant, it may be
shown in a general way that he and
deceased had previous difficulties, al-
though such difficulties cannot be

examined in detail, for the purpose of

seeing which party was in the wrong.
People v. Thompson, Cal., 28 Pac. Rep.
589.

14. PrAacTICE—IMPOSSIBLE DATE.

A complaint charging an unlicensed
sale of liquors, the jurat to which is

sworn to six days prior to the time of

the commission of the offence as alleged
therein, is insufficient to support an
information. Jennings v. State, Tex.
18 S. W. Rep. 90.

|
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15, TRIAL—ARGUMENTS OF COUNSEL,

In a prosecution for burglary, where
the prosecutor said to the j jary : “The
defendant is entitled to the reasonable.
ness of every doubt; but if I had any
belief or doubt that was reasonable, in
the face of this testimony, as youl plo
secutor, I would tell you so,”” it was
error to refuse to instruet the jury
that ‘ they must not consider the
belief of the prosecuting attorney, o
his impression of the testimony.” Pe.
ple v. MeGuire, Mich., 50 N. W, Rep,,
786,

16. TRIAL—KEVIDENCE.
One convicted of manslaughter ap.

{ plied for a new trial, alleging suprise.
Héld, that the evidence as to them

I

in that a certain w1tness who had
pretended ignorance testified against
him in a matter material to his defeuse,

t It appeared that this witness was di

rectly contradicted on every point ly
three witnesses besides defendant:
Held, that anew trial could not behal
on the ground of mewly discoverel
evidence to contradict such witnes,
as this would be merely cumulative,
Mawrer v. State, Ind., 29 N. E. Rep.
392.

17. PRIAL—ARGUMENTS OF COUNSEL

Where counsel for the people, by
remarks during a trial for murder, aud
by statements to the jury not foundd
on the evidence, imputes to defendants
a character for violence, even though
the court instruct the jury to disreganl
any statement of fact not warrantel
by the evidence, a verdiet of guily
will be reversed. People v. Jdh Lo
Cal. 28 Pac. Rep., 286.

CrUWN LANDS—See Taxation

CustoMs Acr — See Constibutiond
Law 3.

DAMAGES—SEE ALSO CARRIER
2—INTEREST—MUN. Coxr. 6. 14, li-
NEGLIGENCE 4. 8—TELEGRAPH (o
PANIES 3—WATER COURSES 2.

CONTRACT NOT TO CARRY ON Bu
NESS.

In an action for br each of a confat
nob to carry on a mercantile busin®
within a fixed territory, evidenced
the injury actually suttamed is ab
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missible, where the damages as liquid-
ated in the contract are reasonable.

Kelso v. Reid. Penn. 23 Atl. Rep. ;

328.

DANGEROUS STRUCTURES IN STREET
~See Mun. Cor. 7.

DATE OF SHIPMENT SPECIFIED—See
Sale of Goods 9.

DeapLy WuiroN—See Crim, Law
10.

DECLARATION—See Bills and Notes
s-Fvid. 2.

DECLARATION OF AcENT—See Evid-
ence 4.

ECLARATION OF ONE OF SEVERAL

DEFENDANTS—See Evidence 5.

DEDICATION OF STREET—See Mun.
Cor. 10.

DEFECTIVE APPLIANCES—See Master
AND SERVANT 4.

DErreTIVE CONSTRUCLION, LIABIL-
ity FoR—See Turnpike Company.

DEFECTIVE BRIDGE—See Railroad
Companies 5.

DEFECTIVE DRAINAGE -— See Mun.
Cor, 3. 6.

DEFECTIVE SIDEWALKS—See Mun.
* Cor, 8. 14.

DEFECTIVE STRERTS—See Mun. Cor.
3 0,

. DerFecrs IN QUALITY—See Sale of
: Goods 1.
~ DErENCE OF ¢ FAIR COMMENT "
QSee Libel and Slander 3.
* DELAY IN DELIVERY OF Goons—See
«Carriers 3.
DeLivery — See Principal
. Surety.
- DeMUrrAGE—See Ships and Ship-
-ping 3.
DEMURRER TO PLEA IN PART—See
Pleading.
- DeposITs FOR COLLECTION — See
- Banks and Banking 5.

_DEPOSIT OF SECURITY — See Elee-
tions 2,

and

 DEPOSIT WITH BANKS AFTER SuUs-
PEXSION—See Insolvency 2.

207
| _ DIRECTORS, LIABILITY OF — See
. Banks and Banking 6.

i DIRECTORS, PowiRS or—See Banks
. and Banking 7—Corporations 9. 13.

| Dirrorors’ MEETING — See Banks
and Banking 7.

DIRECTORS, AcTs OF — See Corpor-
ations 12,

DIRECTING VERDICT — See Mun,
Corp. 3.

DISCHARGE OF SURETY — See Bills

and Notes 6.

DIsCHARGE—See Master and Servant
1.

Di1scONTINUANCE—See Pleading.

DISTRIBUTION OF ASSETS — See In-
solvency 2.

Doaicite—See Foreign Law—Juris-
diction.

PDodiNION CONTROVERTED ELEC-
TIONS—See Election 1. 2. 3. 4.

DoBLE INSURANCE—See Insurance
7.

DRrarr—See Banks and Banking 2.
3. 4. 5.—Bills and Notes 1.

DuTies or CARRIERS — See Negli-
gence 7.

EJECTION OF PASSENGERS—See Car-
riers 6. 7.

ELECTIONS.

1. DoMINION CONTROVERTED ELEC-
TIONS — ELECTION PETITION — STATUS
OF PETITIONER—ONUS PROBANDI.

The election petition was served
upon the appellant on the 12th of
May, 1891, and on the 16th of May the
appellant filed preliminary objections,
the first objection beingas to thestatus
of petitioners. When the parties were
heard upon the merits of the prelimi-
nary objections, no evidence was given
as to the status of the petitioners and
the Court dismissed the preliminary
objections. On appeal to the Supreme
Court it was

Held, reversing the judgment of the
Court below and following the decision

of this Court in the Stanstead election,
(1, M. L. D. & R. 87), that the onus was
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on the petitioner to prove his status
as a voter (Gwynne, J., dissenting).
Appeal allowed and petition dismissed.
Bellechasse Election Case, Amyot v. La-
brecque, Supreme Ct. of Canada, Feb.
16, 1892.

2. DomMINION CONTROVERTED ELEC-
710N8 — ELECTION PETITION — PRELI-
MINARY OBJECTIONS — DEPOSIT OF
SECURITY — R. 8. C., CH. 9 SEC. 9 (¥).

The preliminary objection in the
case was that the security and deposit
receipt was illegal, null and void, the
written receipt signed by the prothon-
otary of the Court being as follows :
¢ that the security required by law has
¢ been given on behalf of the petition-
“ ers by a sum of $1000, in a Dominion
¢ note, to wit, a note of $1000 (Dom-
“ inion of Canada) bearing the number
¢ 2914, deposited in our hands by the
¢« said petitioners, constituting a legal
« tender under the statute now in
“ foree.”” The deposit was in fact a
Dominion note of $1000.

Held, affirming the judgment of the
Court Dbelow, that the deposit and
receipt complied sufficiently with sec-
tion 9 (f) of the Dominion Controverted
Elections Act. Appeal dismissed with

costs. Argentenil Blection Case, Christic

v. Morrison, Supreme Court of Canada,
Feb. 16, 1892.

3. DoMINION CONTROVERTED BLEC-
TI0NS — ELECTION PETITION — STATUS
OF PETITIONER—WHEN TO BE DETER-
MINED—R. 8. C., ¢. 9, 88. 12 & 13.

In this case the respondent by pre-
liminary objection
status of the petitioumer, and the case
being at issue, copies of the voters’ lists

for the electoral district were filed, but |

no other evidence was offered, and the
Court set aside the preliminary objec-

tion without prejudice to the right of

the respondent if so advised to raise
the same objection at the trial of the
petition. No appeal was taken from
this decision, and the case went on to
trial, when the objection was renewed,
but the Court overruled the objection,
holding they had no right to entertain
it, and on the merits allowed the peti-
tion and voided the election. There-
upon the appellant appealed to the
Supreme Court on the ground that the
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onus was on the respondent to prove
the status, and that the status had not
been proved.

Held, aftirming the judgmént of the
Court below, that the objection raising
the question of the qualification of the
petitioner must be raised by prelimi
nary objection and disposed of in
summary manner, and if the decision
of the Court thereon is not appealed
from, the Court will not entertain such
preliminary objection at the trial. R.
8. C.c.9,88.12 &13. Appeal dismissed
with costs. Prescott Election Case, Prouls
v. Fraser, Supreme Ct. of Canada, Feb,
18, 1892.

4. BLECTION PELITION — PRELIML
NARY BEXAMINATION OF RESPONDEN
— ORDER TO POSTPONE UNTIL AFIER
SESSION OF PARLIAMENT—IEFFECT of
—8S1x Moxzus' Livrir—R.S. C.. ¢. 9,5
32,

On the 23rd April, 1891, after the
petition in this case was at issue, the
petitioner moved to have the respow
dent examined prior to the irial =
that he might use the deposition upo
the trial. The respondent moved i

objected to the

postpone such examination until aite
the session, on the ground that heiy
attorney in his own case, it would n¢
. ¢ be passible for him toappear, ansve
the interrogatories, and to atiend i
the case, in which his presence wa
. necessary, before the closing of th
_session.”  This motion was supportel
thy an affidavit of the responden
. stating that it would be * absolutels
necessary for him to be constantlyi
court to attend to the present clectin
~petition,” and that it was not possible
. ** for him to attend to the presentcas.
for which his presence iS necessart
before the closing of the session.” The
court ordered the respondent noti
appear until after the session of P
liament. Tmmediately after the sessit
was over an application was made®
fixa day for the trial, and it was fixe
for the 10th December, 1891, and it
respondent was examined in the inte
val. On the 10th December the &
. pondent objected to the Jjurisdiction¢
' the court on the ground that thetril
. had not commenced within six montk
following the filing of the petitie
and the objection was maintaiued.
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Held, veversing the judgment of the
courb below that as it appeared by
the ploceedlngs in the case and the
affidavit of the respondent that the
respondenb’s presence at the trial was
necessary, in the computation of time
for the conunencement of the trial, the
time oceupied by the session of Parlia-

menh should not be included : R. S. C., |

9, s. 82. In re Laprairie Election
I’emzon, Gibeault v. Pelletier, Supreme
Ct. of Canada, Feb. 16, 1892.

BLEOTRTIC RAILWA Y—See Mun. Corp.
13.

EMINENT DOMAIN—SEE ALSO
RaILROAD COMPANIES, 8.

OPENING STREET ACROSS RAILWAY
—PENDER OF DAMAGES ASSESSED —
APPEAL—COSTS.

A grant of authority to a city to
41)1)101)1‘1‘&(3 lands for the purpose of a

. street will authorize the construction
* of a street across a railway.

¢ Ina proceeding for laying out a
i street, damages were awarded the land-
# owner and he instead of relying upon

209
ERECTION AND MAINTENANCE OF S1A-
TION—See Mandamaus.

TrroOR IN TraNsiiIssION oF DEes-
PATCH—See Telegraph Companies 5.

BERrroOR IN WaY-Bir.L—See Carriers 3.
Estorrer—=See Bills and Notes 4. 7.
11—Insurance 12—>Mun. Cor. 15.

EVIDENCE—SeE ALSO BANKS 9—

i BiLLs AND Norus 1. 8. 18—CARRIERS

5—CoxsTiT. Law 1
11. 12.

. 2—Cripr. Law 9.
13. 10—1\'%1;1:‘\\:(,1.. 2. 6. 10, 19.

. 20, 21—LIBEL AND SLANDER 6—DMUN.

Cor. 10. 14—NEGLIGENCE 12—PanT-
NERSHIP I—TRIAL1—WaTER COURSES
1—CONTRACTS 2.

1. HANDWRITING.
On an issue whether a signature pur-

; porting to be that of defendant was

.

> the fact that no tender of the danmoes '
& had been made, and vesorting to pro-

;ctleet. appe'ued from the decision of
i the  commissioners. Held,
£ lwd-owner could not raise an objec-
~hon in such case, in the appellate
‘mmt for wantof 1ende1 of the damages
E.assessed.

> The provision of the laws of Indiana

£.on appeal to the district court, where -
¢ (hejudgment in favor of the avppellant.
E s increased, has no application where,
Zon appeal by a land-owner from the
glecision of commissionors awarding
£25 damages for the opening of a sty eeb
_-md hse%mﬁ benefits to the laud-
Wowner at the same sum, the judgment
»1 increased to $43, but the benefits
uiso are increased to the same amount,
fEric & . R. Co. v City ty of Kokomo, 29
BY. E. Rep. 780. Ind. Sup. Ct.
Vofe.

E Seealso 1 M. L. D. & R. 1065.
g ExporseaENT—Sec Indorsement.

£ Peuities oF  Accrpror—See Bills
@nd Notes 1.

that the:

iuoedm«s to prevent the opemnn of the

forged, the court, having only the
signature of defendant to the answer
in evidence for comparison by experts,
refused to admit signatures of defend-
ant on loose scraps of paper which she
swore were made by her, one about the
time of the alleged forged signature
aud the others seven years before such
time.

Held, ervor. It cannot be said that
the exclusion of this cvidence was
harmless. It was rendered competent

' by the act, chapter 36, Laws of 1880, as

f

& hat costs shall be taxed {o theappellee, -

|

!
&
.
i
i
i
}
'
!
I

‘Wisconsin,

jumpmg from

amended by the act, chapter 355, Laws
of 1888, and whatever the views of the
trial judge may have been as to its
value or safety, he should have ve
ceived it. Jan. 20, 1892. Alutual Life
Ins. Co. of New-York v. Suifer. Qpinion
by Barl, J. 14 N, Y, Supp. 404, affirmed.
N. Y. Ct. of App.

2. DECLARATION—!* RES GrsTA.”?

In an action to recover for Kkilling
plaintiff’s dog, the declaration of de-
fendant’s wife just before the killing
that the dog snapped at her, is not part
of the res gestw. Erhlinger v. Douglas,
50 N. W. Rep. 1011. Supreme Court,
31 Cent. L. J. 253.

3. NEGLIGENCE — CARRIERS —— Pas-
SENGERS.

In an action against & railroad com-
pany to recover injuries caused by
a train to avoid a
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threatened injury by collision from | and inspection alone do not make the pape
the rear, evidence of what other pas- 5

sengers said and did under the excite-
nent of the moment is admissible, as
showing the situation of plaintiff, and
that he acted prudently in jumping
from the train. St. Lowis cte. I, Qo. v.
Murray, Arvk., 18 3. W. Rep. 50,

4. DECLARATION OF AGENT.

In an action by a servant against his
master for injury caused by the negli-
gence of a fellow servant, a declaration
by defendant’s foreman, made after
the alleged injury, to the effect that
the eulpable servant * was a careless
man before that, and they knew if,
and that the company ought nof to
have Kept him as long as it did 7, is
not admissible to prove defendant’s
negligence.  Beasley v. San Jose Fruit
Packing Co.. Cal., 28 Pac. Rep. 485,

5. DECLARATIONS OF ONE OF SEVER-
AL DEFENDANTS.

In an action against several defend-
ants for malicious prosecution, state-
nients mede by one of them, in the
absence of his co-defendants, and after
the plaintifi’s acquittal in the criminal
prosecution, to the effect that his own
testimouny therein was false, and that
he was hired to testify, are admissible
against himself only, and not against
his co-defendants.  Roberts v. Kendall,
Ind., 29 N. 1. Rep. 487.

6. NoTicE TO PRODUCE—BOOKS OF
ACCOUNT.

Service of and compliance with a
notice to produce, followed by inspee-
tion, do not render the object produced
and inspected evidence.

Books of accounting relating {o cash
transactions are not admissible in favor
of the party keeping them under the
rule admitting shop books. Smith .
Rentzy, N. Y. Ct. of Appeals. 45 Alb.
T.. J. 213, Feb. 1892,

Notes.

1. The English rule has not been uniform.
Lord Keayon, in Sayer v, Kitchen, 1 Esp.
209, held that a production of a paper on
notice did not make it evidence. The rule
seems to have been held otherwise by Lord
Denman, in Calvert v. Flower, 7 Car. & P.
386. and in two or three other nisi prius
cases, but without any special examination.

2. The courts of Peunsylvania and New
Hampshive held the view that production

3

' raised of !
. kind. The time to object to the issuiz

. Held, that the first point did na

- estopped from taking the objectic

ovidence.  Withers v. Gillmyiy. 7 Ser. & R,
105 Austin v, Thomson, 45 N, 1., 113,

3. The courts of Massachusetts, Maine angd
Delaware seem to have followcd the sup
posed English rule on the subject. 1t way
said in the earliest case in Massachuselts o
the subject (Cont. v, Davidson, 1 Cush. &
that it was a mooted point. whether calling
for the books of the os;posil‘e party and in.
specting them, and doing nothing mor,
makes the books evidence; but in Clark v,
Fletcher 1 Allen, 53, the point was decided,
In Maine (Blake v. Russ, 53 Me. 3600 tie
question was decided without assigning any
reasons, and the ruling in the Delaware caw
(Randall v. Chesapeake Co., 1 Har, 284) wy.
made on the trial, and so far as appean,
without any examination,.

7. ForEIGN COMMISSION—APPLICS-
PLON TO SUPPRESS—IRREGULARITY —
WAIVER.

This was an application to reverse
an order made by Taylor, C. J.. m
appeal from an order of the Refere
in Chambers, and directing the sup
pression of a commission to take evid
ence at St. Paul, Minnesota, and the
depositions taken under it, thus revers
ing the order of the Referee, whohal
dismissed tine application.

Objections were taken:

(1) That this was an interpleade
issue, in which, as it was claimed, w
commission evidence could be taka
or used.

(2) That the order for the commissia
was silent as to the mode of examins
tion, while the commussion itself dired:
ed an examination upon vite un
questions, and the examinativn wa
held as directed by the commissi

appear to be one which should &
upon an application of th

of the commission is when the orders
applied for. The objection oughtt
be considered wholly as an objedic
to the receipt of such evidence at
one that can be raised only at the trid

(3) That the conduct of the defeat
ant’s attorney at the time of ik
taking of the examination under th
commission constituted a waiverof it
irregulavity. for he virtually age
that the examination should be a
roce one, and apart from any questic
as to the terms of the order. he ™
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Application granted, and order of the ' ForGury —See Bills and Notes §—

Referee restored.  Thompson v. Segwin, t Crim. Law 1. 2. 3.

AManitoba, Queen’s Beneh, (Can. L. L) .

I’[vl) 1892, ' FRAUD - Skr arso Bints AND
) Nores 12—Mox. Core. 15,

ExcESSIVE DAMAGES — See Mun. e
(‘orp. 17—Telegraph Companies 2. L. PAYMENT~—INSOLVENCY.
FxreurTion—See Partnership 5. Held : That a verbal agreement
wlherehy a debtoy promises to pay his
creditor, out of the first moneys he
cuasy OF FIRE BNGINE — See Mun.  receives from one of his debtors, does
Yorp. 16. not authorize the former, when heis
Exrrrrs—See Costs. ‘ insoly(:nt. and his insolvency is known
“1o his creditor, to pay to the latter
such moneys, {o the prejudice of his
other creditors. Caldwell v. Robertson,
TAILURE OF CONSIDERATION — Sec¢ | 21 Rev. Lég. 500,
. T  $
! Bills and Notes 10. - 2. FRAUDULENT CONVEYANCE— Ac-
FAILURETO DELIVER MESSAGE—See | TION 10 SET ASIDE—LANDS 1IN For-
Telegraph Companies 2. 3. 4. { BEIGN COUNTRY—JURISDICTION.

TALSE WARRANTIES—See Insurance

LXECUTORY CONTRACT TFOor PUR-

Bx Post FACTO LEGISLATION — See
Constit. Law 3.

| Tnan action by a judgment creditor
i o declare a conveyance made by a
FALSITY OF SLANDER—Sce Libel und ; deblor, of property situate in a foreign
) .G i country, fraudulent and void, where
e Slander 6. ! Ty, t ; Wi

£ . Nt _ both the debtor and his grantee resided
Fayrr—See Negligence 15. ; within  the jurisdiction, the Courf
PELLOW SBRVANTS—See Masler and | #llowed a demurrer fo the statement
|

|

B Servant 6. of claim.
»,~ FIRE ISSURANCE — See Insurance— ;e BOYD, C.—A provincial Court is
E Live. b not justified in intermeddling with
; . territorial rights acquired or subsist-
TPorpiax CORPORATION — See Juris- ! ingin a foreign county. IHere is no
diction. | case of contract or obligation inter
TorEiGN COMMISSION—Sce Bvidence 1 partes : no fraud of a personal character
T I in regard to specific property claimed ;
"no personal cquity attaching to the
FOREIGN LAW. s defendants in respect of the lands
which the Court could lay hold of ;
but only a right sought of having
execution against alleged foreign assets
Held, that the respective rights of | }_mld in fraud of (-l‘cdipors, which right
husband and wife ave governed by the | wmorem can ouly be eﬁeqbually pm;snml
€10 of their domicile at the time of ¢ 11 the forum of ‘ t'l.w. site of the land.
B riage, and the declaration of this | A1 questions as to the burdens and
g by one of the parties to the action, | abilities of real estate situate in a
githout contradiction Dby the other | foreign country, in the absence of any
@outy, should be accepled by the | frust or personal contract, depend
$lowt. This law is binding upon the simply upon the law of the country
Rirties i the terms of plaintiff’s alle where the real estate ?\1sta. Harrison
Boation, which have not been contra- V- Barrison, L. R. § Ch. 346, followed.
lcted, and cannot be modified by 1)'11' ‘ Bl_u ns V. Dcwzdaon Ontario Chancery
Bicular provisions of the Canadian law. = Piv- Jan. 1892, (Gan. L. T.)
@osht et al. v. Richter, 31 Rev. Lég., | TFRAUDULENT CONVEYENCE — Sec
B Fraud 2

B FORFEITURE oF Poricy—See Insur FPURNISHING LIQUOR TO MEMBERS—
fsuce 21, 28, '+ See Clubs.

Y PROOY — DOMICILE — MARRIAGE —
PROCEDURE—OQBLIGATIONS.
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GI1rrs To0 HUsBAND—See Wife'’s Se- ‘

parate Iistate.

GooDs 1IN TrANsIT—See Warehouse
Receipt.

Gross NEGLIGENCE—Sce Banks
Banking 6. .

(UARANTY—S¢e Bills and Notes 13
—Principal and Surety.

Hacks, RiguT 70 EXCLUDE FROM
Deror—=See Railroad Companies 3.

HANDWRITING — See Evidence 1 —
Insurance 20.

Honicipr—See Crim. Law 13.
HorsE—See Sale of Goods 2.
IMPERFECT Packing—Sec Carriers
5.
IMPLIED CoNTRACT—See Counties 2.
TapOsSSIBLE DAaTE—See Crim. Law
14.
TapPuTED NEGLIGENCE — See Negli-
gence 6—Railroad Companies 6.
INCREASE OF INDEBTEDNESS — See
Mun. Corp. 1.

INDEPENDENT COXNTRACTOR — See
Master and Servant 3.

INDORSEMENT—See Bills and Notes
5. 13.

INDORSERS FOR ACCOMMODATION—
See Bills and Notes 14.

InranTs—=See Stipulation by Attor-
ney.

InjuNcrioNn—=See Mun. Corp. 13.

INJURIES — See Carriers 8 — Mun.
Corp. S—Negligence.

INJURY TO CHILD OX TRrRACK—See
Negligence 10.

INJURY TO PASSENGERS—See Negli-
gence 9.

INJURY FROM FREIGHT—See Negli-
gence 14.

INJURY TO WIFE — See Marriage—
Negligence 5.

INNUENDO — See Libel and Slander
2. 8.

INSOLVENCY—SEEALS0O FRAUD.

1. Crary AGAINST INSOLVENT — 1e0%; 7
" is obliged to deduct from ¢ claia

NoTeES HELD AS COLLATERAL SECURITY

y
i

and $

Monthly Loaw Digest and Reporter.

—COLLOCATION—JOINT AND SEVERY,
LIABILITY.

Held, affirming the judgment of the
Court below, M. L. R., 5 Q. B. 425, that
a creditor who, by way of security for
his debt, holds a portion of the assen
of his debtor, consisting of certaiy
goods and promissory notes indorsed
over to him, is not entitled, until fully
paid, to be collocated upon the estate
of such debtor in liquidation undery
voluntary assignment for the ful
amount of his ¢laim, but is obliged ty
deduct any sums of money he may have
received from other parties liable upu
such notes or which he may have real
ized upon the goods, provided if is
before the day appointed for the dis
tribution of the assets of the estate m
which the ¢laim is made.

TFournier, J., dissenting on the ground
that the notes having been indors
over to the creditor, as additional s
curity, all the parties thereto becaue
jointly and severally liable, and tha
under the common law the creditor o
joint and several debtors is entitledto
rank on the estate of each of the e
debtors for the full amount of his clin
until he has been paid in full, witho
being obliged to deduct therefrom ay
sum from the estates of the co-debior
jointly and severally liable therefor.

Gwynne, J., dissenting on the grounl
that there being no insolvency law i
force, the respondent was bound upe
the construction of the agreement b
tween the parties, viz., the voluntar
assignment of Feb. 1882, to colloclt
the appellants upon the whole of thei
claim as secured by the deed. Beuniy
v. Thibeudeaw, Supreme Ct. of Canads
Nov. 17, 1891.

2. JOINT AND SEVERAL DEBTORS-
DISTRIBUTION OF ASSETS—PRIVILER
—WiNpING-UP Act, R. 8. G, ¢.12
s. 62 — DEPOSIT WITH BANK AFEB
SUSPENSION.

Held, affirming the judgment of t
Court below, Strong and Fournier,J,
dissenting, per Ritchie, C. J., &
Taschereau, J., that a creditor is i
entitled to rank for the full amounto;
his claim upon the separate estatest
insolvent debtors, jointly and severall
liable for the amoaunt of the debt b




ihe amounb previously received from
the estates of other persons jointly and
severally liable therefor.

Per Gwynne and Patterson, JJ., that
aperson who has realized a portion of
. his debt upon the insolvent estate of
" one of his co-debtors, cannot be allowed
. to rank upon the estate, in liquidation

under the Winding-up Act, of his
“other co-debtor, jointly and severally

liable, without first deducting the

amount he has previously received
- from the other estate: R. S. C., ¢. 129,
s, 62, the Winding-up Act.
| Affirming the judgment of the Court
E pelow, that a person who makes a
B deposit with a bank after its sus-
& pension, the deposit cousisting of
% cheques of third parties drawn on and
B accepted by the bank in question, is
& 1ot entitled to be paid by privilege
i the amount of such deposit. Ontario
€ Bank: v. Chaplin, Sup. Ct. of Canada,
$17 Nov. 1891.

B - .

€ IxspECTION—See Shipsand Shipping
“l]

. INSTRUCTIONS — See Carriers 5 —
B Crim. Law 8—Insurance 10. 19.

& INSURABLE INTEREST — See Insur-
feance 16. 29.

E INSURANCE.
. ACCIDENT.

k1. Coxprrrons or Poricy.

B In an action on an acecident poliey,
fEwhich provided for payment for death
Bnly when the death oceurred 90 days
Fifter the accident, it was shown that
gtie death occurred on June 26th, and
Bthe accident occurred either on March
B33 or March 30th. Before the insured’s
Rdeath, his wife, who was the beneficiary
finder the policy, had written to the
npany to claim indemnity for loss
time. In this letter she stated that
glie accident occurred on March 23d.
fhe accident did not incapacitate the
Asueed from labor until fully a week

mier it occurred.

oy e ey

Held, that the letter did not preclude
e beneficiary from showing that the
jecident occurred on March 30th.
Wotice of Injury.

BiAn accident insurance policy provid-
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"ed that a fallure to give immediate
written notice of an accidental injury
., or death to the company at its home
. officeshould invalidate the policy. The
i v . . . .
‘ beneficiary went to the office of the
‘ local agent to notify him, and left
| word with his clerk, whereupon the
! local agent notified the home office in
i writing. The home office thereapon
had the caseinvestigated by its officers,
and its surgeon attended the post mor-
tem examination of the insured. The
nobice to the local agent was given in
May, and, although the accident oec-
curred in March, it did not appear to
be serious until April.

Held, proper to submit to the jury
the question whether written notice
had been given within a reasonable
time, and whether the company had
waived such notice.

Waiver of Proof of Death.

The policy provided that no action
should be brought on it until proofs
of death should be received at the
home office of the company. The evid-
ence showed that the beneficiary had
written three times to the home office,
requesting blank forms for proof of
death, and that at each time the
company had refused to act unless the
beneficiary would sign an agreement
admitting that she had failed to give
immediate notice of the injury.

Held, proper to submit to the jury
the question whether the company had
waived proof of death. dmerican dce.
Ins. Co. v. Norment, 18 S. W. Rep. 395
Teunn. Supreme Ct.

FIRE.

2. ACTION ON POLICY—EVIDENCE.

In an action on a policy the testimony
tended to show that the application
was filled out by the company’s agent
who solicited the risk ; that theinsared
was unable to read, and not accustomed
to transacting much business ; thab
some of the answers in the application
were untrue, but there was a conflict
in the testimony as to their being read
to the insured before the application
was signed. It also appeared that
after the loss the company sent an ad-
justing agent, who estimated the loss
at a special sum, for which sum a draft
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was seut to the ingured in full of all
demands, which he refused to receive,
eld, that the testimony supported the
verdiet, and that the company was
liable for the loss. Dwelling- House Ins.
Co. v. Weikel, 50 N.W. Rep., 949. Neb,
Sup. Ct.

3. Toran Loss,

Where a building is so injured by
fire as to lose its specific chaiacter as
a building, it is a total loss, within
the terms of an insurance policy, not-
withstanding the fact that some of the
walls are standing and some of the
nmterial is not destroyed.

Where a city ordinance forbids the
repair or rebuilding of any wooden
building within thefire limits, destroy-
ed by ftire to the extent of one-third
of its value, a building within the fire
limits injured to that extent is a total
loss, within the terms of an insuratce
policy. Hamburg-Bremen Fire Ins. Co.
v. Garlington, 18 S.W. Rep., 337, Tex.
Sup. Cf.

4. FALSE WARRANTIES— RECOVERY
OF PREMIUM PAID.

Where an insurance policy on lumber
contains & warranty that a continuous
clear space of 150 feet should be main-
tained between the lumber and the
saw mill, and such warranty is untrue
when made, and when the property is
destroyed by fire communicated from
the saw mill within the space provided
for, no risk ever aftached on the
policy, and, in the absence of any

intentional fraud by the insured, he |

is entitled to a return of the premiunms
paid.  James v. Ins. Co. of Amer., 18
S5.W. Rep., 260, Tenn. Sup. Ct.

9. PrROOXS o LOSS—WALVER.

The usual stipulations that the in-
sured shall furnish certain preliminary
proofs of loss, when loss has been
sustained, are conditions precedent to
the insurer’s right to recover; but
such conditions may be waived, or the
insurer be estopped from setting them
up.

And everything said or done by the
insurer or by his proper agents upon
which the insured may reasonably
rely, which might fairly induce him to
conclude that such proofs of loss have

* stances, the question whether defend
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in his c¢ase been dispensed with o
excused, and he is thereby influenee)
to act in good faith in accordance wity
such conduct, may amount to a waive
of such formal stipulation. Peninsulqy
Land &e. Co. v. Franklin fus. (., 14
S. 1. Rep. 237, W. Va, Sup. Ct.

6. EVIDENCE oF WAIVER O (foxpy-
PIONS,

In an action on o policy, it appeared
that defendant’s agent took purt iy
the adjustment of the loss with the
representitives of other companie:
and examined the books, and deterwin
ed the amount of the loss, and the
damage to the property saved, an
pratically agreed to the discount whieh
should be made on the stock of goods,

Held, that, uunder these ciroun

o

ant waived its right under the poliy
to call for an examination of plaintif,
and of her books, and for the apprais
of the property by appraisers selectel
by the parties, was properly submnittel
to the jury, and their verdict shoull
not be disturbed on appeal. Roberlsm
v. New Hampshire Ins. Co., 16 N. Y,
Supp. 842, N. Y. Superior Ct. (Buffalo',

CoNDITIONS — DoUBLE

Ixsur

7.
ANCE,

Where a policy provides for insu
ance upon certain property, and otha
policies provide for insurance upn
the same as well as other propedty.
and there is nothing to show how nud
of the latter policies is applicable &
the property embraced by the forme.
this is not & case of double insurat
within the meaning of a provision
the former limiting the liabilily of ik
company to the proportion of ks
which the amount thereby insuel
shall bear to the whole inswrank
Sloat v. Insurance Co., 49 Pa. St.H
followed. Ogdon v. Insurance Co.,3
N. Y. 388, disapproved and disiy
guished. Clarke v. Western Assur. (o
23 Atl. Rep. 248, Pa. Sup. Ct.

S. CoxprrioNs orF Porricy — Am
TIONAL INSURANCE WAIVER.

Phe conditions of an insuranee polit
rendered it void if the insured®
tained additional insurance in Cx®
of $18,000, and provided that, ine¥
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of loss, copies should be given of the
written portions of all policies for addi-
Ctional insurance. The proof of loss
* showed 324,000 additional insurance,
* put stated there had heen no violations
o the conditions of the poliey. Defend-
t b received information of the excess
< from its agent, and required plaintiils
o furnish additional proofs, giving
“eopies of the written portions of all
: other policies on the property, which
“he did, ab an expense of $25.

Held, that this did not bring the case
“within the rule that if an insurance
*company, during transactions or nego-
' iations after knowledge of forfeiture,
b recognizes the poliey as vuid and sub-
b sisting, and requires the insured to

g waives the forfeibure. Antes v. West
R oo Assur. Oo., 531 N. W. Rep. 7. Jowa
g Sup. Ct.

g 9. PAYMBENT OF PREMIUMS — CAN-
B CELLATION OF PoLicy — WAIVER OF

R CONDI'FTONS,

A policy of fire insurance provided
tthat the company would not be liable
B while & premium note was due and
Bunpaid. The insured gave five notes
& —the first due December 1, 1887, and
Eone due February 1st in each suc-
«ceeding four years. The first note was
pid in February, 1888, when the
nsured wrote the company that it was
gimpossible for him to have paid it
ssooner, and asked for terms on can-
geellation. TFebruary 7th the company
Eyrote that if he found it burdensome
f-to pay at maburity, the company would
gendeavor to make it easy for him, if
gle would notify it in advance of ma-
gturity. The second note was not paid
guntil May 1888. The third note became
glue and was unpaid, and he did not
ghotify the company before its maturity
kthat hie could not pay it, and April 1,
US89, the property was destroyed by
l'e,

4

¢ Held, that the letter of February 7th

oot

],le policy.  Morrow v. Des BMoines Tns.
9, 51 N. W. Rep. 3. Towa Sup. Ct.

10. AcrioNn oN POLICY—APPRAISE-
MEXT AND PROOF OF LOSS—WAIVER~—
NSTRUCTIONS—EVIDENCE.

. incur trouble or expense, it thereby

i¥as not a waiver of the conditions of
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Imanaectiononafire insurance policy,
the fact that the loss had not been
appraised in aceordance with the pro-
visions of the policy was relied on as a
defence. There was evidenee tending
to show that the insuver’s appraiser
had retused to agreeon o ‘¢ disinterest-
ed umpire,”” and had nominated per-
sons who were unknown to the ap-
praiser selected by the assuved, and
who had been frequently employed as
appraisers and umpires by the insurer.

Held, that the court properly refused
an instruction that the insurer’s ap-
praiser did not representit in the con-
duet of the appraisal, and that he was
not bound by what he had done or fail-
ed to do in the selection of an umpire.

A provision in a fireinsurance poliey
that proof of loss should be furnished
within a certain time is waived where,
after the expiration of such time, a
written agreement is made to submit
the amount of loss to appraisal, not-
withstanding a provision that the in-
surer ¢ shall not be held to have waiv-
ed any provision or condition of this
policy...... by any requirement, act, or
proceeding on its part relative to the
appraisal.” Bishop v. dgricultural Ins.
Co., 29 N. . Rep. 844. N. Y. Ct. of App.

11. POWERS OF AGENT-— PAYMENT
OF PREMIUM.

On May 12th plaintiffs, desiring to
insure their premises, applied to one
N., who had possession of blanks issued
by defendant company, but no written
appointment from it ; and N. madeout
the application, and forwarded it to
defendant’s agent in a neighboring
town, who acknowledged the receipt,
and stated that he would advise N. as
soon as he heard from the company ;
that the risk was a special one, which
he could not accept without the com-
pany’s approval. About May 18th, de-
fendant’s agent was nofified that the
company declined the risk, but omitted
to so inform N. until after @ loss, which
occurred on June 6th. The premium
for the insurance had been previously
paid to N. by plaintiff, but N. had not
remitted to defendant’s agent. At that
time N. informed plaintiffs that the
poliey would be all right.

Held, that defendant was not liable.



As N. had no power to bind the com- |
pany. as plaintifts knew, the payment
of the premium o him did not render
defendant liable, 10 N. Y. Supp. 44,
reversed. N. Y. Ct. of App., More v.
New York Bowery Fire Ins. Co.,29N. B. !
Rep. 757.

12. CoNDITIONS OF POLICY—CIIANGE
OF T LE—ASSIGNMENT—ESTOPPEL.

Where by the terms of an insurance
policy on personal property the loss is
payable to a mortgagee thereof, as his
interest may appear, and the amount
of the mortgage exceeds that of the
policy, an assignment of the property
by the mortgagor to a trustee, under
an order of court in bankruptey pro-
ceedings, does not avoid the poliey '
under a condition therein that it shall
be void if any change in the title or
possession takes place by legal process
or judicial decree, since the title to
mortgaged personal property is in the
mortgagee, and the assignment by the
mortgagor could not vest it in the
trustee. dppleton Iron Co. v. British
Am. dssur. Co., 50 N. W. Rep. 1100,
Wis., Supreme Ct.

13. CONDITIONS OF POLICY.

A policy of insurance on a canning
house and its contents from April 10,
1889, to October 10, 1889, provided
that it should be void if the premises
were occupied for any purpose other
than storage. The place was operated
-as a canning factory during the canning
season and up to October 10th, when
.the work was shut down, and all hands
were discharged except two or three.
On that day the policy was renewed !
for six months. On October 15th the
premises were cleared up and cleaned,
and a fire was built in the furnace
under the engine upon the premises,
for the purpose of blowing out the
water from the pipes and boilers. The
premises were destroyed by fire thab
night.

Held, that the work done on October
15th was not a violation of the con-
dition of the policy. Krug v. German
Fire Ins. Co., 23 Atl. Rep. 572, Penn.
Sup. Ct.

14. CONDITIONS AGAINST INCUMBER -
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L if any, to R. Subsequently plaintif

ING PROPERTY.

Defendant insured a house and hayy,
and certain personal property there.
in and on the premises, the poliey
containing a provision that, il ()
property shall hereafter become moy.
gaged or incumbered, the policy shyp
be null and void.”

Held, that the words ‘¢ the property”
meant all the insured property. ang
that « mortgage of & part thercof wy
not a violation of the conditions of the
policy. Pueniz Ins. Qo. of Brooklyny.
Lorenz, Appellate Ct. of Tndiana, Jap,
1892.

15. PAYABLE 10 MORTGAGEE — Ap
BITRATION OF LoOSS.

Where a fire insurance company, by
the direction of the insured, indorss
on his policy an agreement that j
will pay the loss, if any, to the mort.
gagee of the property, and the polig
provides that at the request of cither
party the loss shall be fixed by arbi
trators, and the amount so fixed sha
be binding on the parties, the mor
gagee is not bound by the result ofa
arbitration entered into between tle
insured and the company. Bergmanr.
Commercial Union Asswr. Qv., Ky. (.
of App., Jan. 1892, 11 R. R. & Cuyp.
L. J., 109.

16. INSURABLE INTEREST — RiGun
OF MORTGAGEE,

R., after mortgaging realty to phin
tiff, conveyed all his property to an
ther in trust to pay his debis out of
the same, and convey back the residu

obtained a judgment of foreclosue
Before any sale under the judgmen
and after R.’s death, plaintiff procurd
the property mortgaged to be insurd
in the name of ‘ estate of R.” loss,
any, payable to plaintiff as mortgage
the poliey providing that it should &
void if the interest of the insured
other than absolute and sole ownership
was not stated therein.

Held, that plaintiff had an insunlt
interest as mortgagee, whiech it woul
be presumed the parties intended®
insure, the words ¢ estate of R.” beit
used as words of description. Weds
Insurance Oo. (Sup.) 15 N, Y. Sup
429, followed. Weed v. Fire Asshi]
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Philadelphia, 17 N. Y. Supp. 206. N.Y,
Snpreme Ct.

17. MORTLGAGE.

When, by reason of & sale and con-
veyance of the insured premises,
without the consent of the insurer, a
fire insurance policy has become void
as to @ mortgagor owner and his suc-
cessor in interest, but, by the terms of
the instrument, is still in force as to
the mortgagee, and in it the company
has been expressly authorized, in a
case of loss, to pay the whole amount
of the debt to the mortgagee, and take
a transfer and assignment thereof, and
of all securities held for its payment,
the mortgagor or his successsor have
no beneficial interest in the policy, and
eannot compel an application on the
debt of the amount due upon a loss.
Sterting Fire Ins. Co. v. Beffrey. Minn.
5 N. W. Rep. 922.

. 18. MORTGAGE — SUBROGATION —
! CONDITIONS OF PoLicYy—VaAcANT PRro-
! PERTY.

An insurance policy provided that
" the loss, if any, should be payable to
: the mortgagee ; that, as to the mort-
; gagee, the poliey should not be inva-
-lidated by the aet or neglect of the
- morfgagor ; and that, if the insurance
;eompany paid the amount of the in-
csurance to the mortgagee, claiming
sthat, as to the morbtgagor, no liability
i, existed, it should, to the extent of such
gpayment, be subrogated to the rights
gof the morfgagee.
. Held, that the insurance company,
Fon payment to the mortgagee, did not
¥ become subrogated to his rights uniess
kit was in fact not liable on the policy
s against the mortgagor.
® A Dbuilding insured as a dwelling
glouse was occupied by a tenant. On
@larch 15th he moved out, and the
ghouse was burned down on May 5th.
thuring the interval, the owner, who
ived just across the street, was fre-
Buuently in the house during the day
&vith some of her family, and her ser-
vant slept there at night.

& lldd, that the house was not un-
cnpipd, within the meaning of a
'ovision in the policy that the pre-
15¢s should not be allowed to become

. oceupied as a dwelling house.
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vacant or unoccupied, nor cease to be
31 TIL
Praders’ Ins. Co,

App. 625, affirmed.
Ill. Sup.

v. Race, 29 N. E. Rep. 846.
Ct.

19. APPRAISEMENT AND PROOF OF
LoSs~-WALVER—-INSTRUCTIONS—-EVID-
LNCE.

(1) Tn an action on a fire insurance
policy there was evidence that the
insurer’s appraiser had refused to
agree on a ‘¢ disinterested umpire, ¥’
and had nominated persons who were
unknown to the appraiser seleeted by
the assured, and who had been fre-
guently employed as appraisers and
umpires by the insurer. Held, that
the courf properly refused an instrue-
tion that the insurer’s appraiser did
not represent it in the conduct of the
appraisal, and that it was not bound
by what he had done or failed to doin
the selection of an umpire,

(2) A provision in a fire insurance
policy that proof of loss should be
furnished within a certain time is
waived, where after the expiration of
such time a2 written agreement is made
to submit the amount of loss to ap-
praisal, notwithstanding a provision
that the insurer ¢ shall not be held to
have waived any provision or condition
of this poliey...... by any requirement,
act or proceeding on its part relative
to the appraisal.”

(3) In an action on a fire insurance
policy, the assured and his wife testi-
fied that the insurer’s general agent
and appraiser said the proof of loss
need not be furnished. This the general
agent denied. The insured also testified,
over the local agent’s denial, that the
latter told him that proof of loss was
unnecessary. IHeld, that whether proof
of loss had been waived was properly
submitted to the jury. Second Division,
Bishop v. dgricultural Ins, Co. 9 N. Y.
Supp. 350, affirmed. N.Y. Ctof App.
Jan. 20, 1892. Alb. L. J.

2(). CANCELLATION OF PoLicY —
EVIDENCE—PROOF OF HANDWRITING
—WAIVER OF CONDITIONS.

Where, in an action on a fire insur-
ance policy which contained a provision
that it could be cancelled only on five

days’ notice to the assuved, defendant
M. L D.&R IS
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pleaded due notice and cancellation,
and it appeared that effective cancella-
tion depended largely on the acts of
defendant’'s agents in reference thereto,
plaintiff’ was properly allowed to show
such agents’ acts and declarations in
the premises.

‘Where the insured surrenders. her
policy to defendant’s agent, under-
standing that it might be cancelled,
and to enable the agent to reinsure in
case of cancellation, suech agent does
not become plaintift’s agent, and notice
to him of cancellation is not sufficient.

Where an expert testified that the
signature to an insurance application
was in the same hand as the Dbody
thercof and the poliey issued thereon,
and upon cross-examination it appear-
ed that before coming into court he
compared the signature with a poliey
not in the case, but in the same hand-
writing and issued to plaintiff by {the
same company, through the same
agency, which policy was produced in
court and identified, and, when asked
if he based his testimony on an ex-
amination of the policy in the suit or
the other poliey, replied, ¢ I base it
on the writing,”’ the court properly
refused to strike out his testimony.

‘Where an insurance policy contains
a provision that it will become void
for non-payment of premium when
due, and the person who solicitod the
insurance, and whose duty it was to
collect the premium, made no demand
for payment, and, when the assured
offered to pay, told her to let the
matter rest until the company finally
concluded whether it would cancel the
policy, there was an indefinite exten-
sion, and the policy did not lapse.
Mallory v. Ohio Farmers’ Ins. Co., 51
N. W. Rep. 188, Mich. Sup. Ct.

21. FIRE—FORFEITURE— WAIVER—
EVIDENCE.

A fire insurance policy payable to a
mortgagee, provided, that it should be
void if the mortgage should be fore-
closed without the company’s consent.
The mortgagee incurred a forfeiture
by proceeding to foreclose, shortly
after which he wrote to the company,
saying that the suit was begun in
ignorance of the condition, and asking
consent, to which letter the company
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made no reply. A decree of loreclosuye
was obtained, and a few days afterihe
premises were destroyed by fire. The
assured declined to make proofs o
loss, and those furnished by the mo.
gugee were rejected because not ey
ecuted by the assured as required hy
the policy. ‘

Held, that neither the failuve
reply to the letter of the mortgagee nor
the implied demand for more authentje
proofs constituted a waiver of the fop.
feiture. The failure to reply fo the
plainbifl’s letter, or as was said by {he
General Term, ‘the negleet to refuse
the consent as promyptly as the ocecasiog
demanded,” raised no inference {hy
the defendant consented to the foreclus
ure action. Walsh v. Ins. Co., T3 N.Y.
i 5. The rule is now establishe * owever,
. that if, in any negotiation or transact
| tion with the assured after kuowledge
i of the forfeiture, it recognizes the con
tinued validity of the policy, or doy
acts based thereon, or requives the
insured to do some act, or incur some
trouble or expense, the forfeiture is
waived. Titus v. Ins. Co., 81 N.Y. 1
Roby v. Ins. Co., 120id. 510 ; Prattr,
Ins. Co. (N.Y.App.), 29 N.E.Rep., 11i,
While the later decisionsall hold tha
sueh waiver need not be based upm
a technical esfoppel, in all the cass
where this questionis presented,whae
there has been no express waiver, the
fact is recognized that there exist the
elements of an estoppel. Brinkv. Iis
Co., 80 N.Y.108-112; Goodwin v. Tis
Co., 73 id. 480; Prentice v. Ins. Co.,i
id. 483. The plaintiff must have bea
 misled to his harm, or the compay
i must have done something which conld
be done only by virtue of the polic
or has required something from it
assured which he was bound to doony
at the request of the company, au
; which request could only be malt
j under a valid policy. But none d
. these elements exist here. The plir
; tiff was not misled, not has his clio
“been prejudiced by any act of tht
_defendant, and that which he wasre

quired to do was essential, under th
conbract, to the assertion of any ca®
of action upon the poliey. The e
clusion that under the circumslan®
| disclosed in this case there wast
waiver is in accordance with
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authorities. Ins, Co. v. Stevenson (Ky.
Ct. App.), 8 Ius. Law J., 922 ; Iitz-
patrick v. Ins. Co., 53 Towa, 335, are
divectly in point, Desilver v. Ins. Co.
48 Penn. S6. 130 ; Devens v. Ins. Co.
83 N.Y. 168-173 ; Putnam Tool Co. v.
Fitehburg Mutb. Fire Ins. Co., 143,
Mass. 265, drmstrong v. dgricultural
Tus. Co. of Watertown, N. Y. Supp. 873,
reversed. N. Y. Cb. of App., Jan. 26,
1892, (Al L. J.)

GENERAL.

22, POLICIES — ASSIGNMENT — CON-
SIDERATION—POWERS OF OFFICERS OF
CORPORATION.

A transfer of an insurance policy
vith the assent of the insurance com-
pany as seeurity for a debt, ‘“as its
futerest may appear,”’ is valid, and
_the lien created thereby is superior to

_that by garnishment of a subsequent
+ ereditor.

 Where the articles incorporating ¢
eompany provide that all commercial
‘paper and other written instraments
“shall be signed or indorsed by, and
tall conbracts made by or with, the
:president or secretary, acting jointly
: or separately, and in no other manner,
“a transfer of insurance policies by the
& president of such company will be
L presumed to have been made by au-
< thority

- A pre-existing debt is a sufficent
e consideration for an assignment of
Linsurance  policies after loss of the
moproperty insuved. Glover v, Wells,
i Supreme Ct. of Tllinois, Jan. 1892, 11
;R R. & Corp. L. J. 125.

ofes.

L There are cases holding that a stock-
older in an incorporated company has an
surable interest in the corpovate property.
eamen v, Insurance Co., 18 Fed. Rep. 250 ;
Sume v. Same, 21 Fed. Rep. 718; Warren v.
aswrance Co., 31 Iowa, 464,

2 As a general rule, corporations act
hrough their president, an act done through
he president must be presnmed to be au-
horized, unless shown to be otherwise.
for, Cpr}). s. 5385 Smith v. Smith, 62 111,
B3 Mitchell v. Deeds, 49 11l 424; Kraft v.
®dss'n, 8T N. Y. 828,
. In lowa, the state where this transaction
foccurred, the supreme court held that a pre-
sting debt is a valid consideration to
Bupport, the assigniment of a chose in action.
oore v, Lowrey, 25 Lowa, 336,

P
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LIFE.

23, LAWS OF ASSOCTATION —SUICIDE.

Where a person who is a charter
member of a benefit association has his
attention called to the constitution and
laws of the association, and especially
to o seetion whieh declares that no
benefits shall be paid upon the death
of a member who shall commit suicide,
and some weeks af.erwards a certificate
of insurance is issued to hiin upon con-
dition that he comply with all the laws
of the association, the said section as
to suicide must be considered a part
of the coutract between him and the
association.

A life insurance policy which is to
become void if the assured cominits
suicide, sane or insane, does not cover
& death by suicide which is the result
of insanity, unless the assured is un-
conscious of the natural consequences
of the act which caused death ; and the
fact that he had sufficient intelligence
to employ a rope, and adjust it so as
to hang himself, shows that he was
not unconscious of the consequences.
Streeter v. Society, 3L N. W. Rep. 779,
65 Mich. 199, followed. Sabin v. Senate
of the National Union, 51 N. W. Rep.
202, Mich. Supreme Court.

24. WAIVER OF CONDITIONS AS TO
PAYMENT OF PREMIUMS.

‘Where a life policy, conditioned to
become void in case the premiums are
not paid as they accrue, further pro-
vides that this condition shall not be
waived except by an agreement in
writing, signed either by the president
or secretary of the company, an oral
agreement between the secretary and
the insured, extending the time of
payment of overdue premiums, even if
regarded as a valid waiver of the
condition, is revocable by a reasonable
notice from the company to the assured,
contained in a letter notifying him
that his premium note was overdue,
his policy lapsed and cancelled, and
requesting him to notify the company
ab once if he wished it restored.

While such oral waiver by the secre-
tary would operate to annul the for-
feiture and reinstate the policy, if
made at the company’s office, it will
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not have that effect, if made by the
secretary in a foreign state, while
making a periodical visit to the several
agents of the company. The doctrine
on this point laid down in Dilleber v.
Knickerbocker Life Ins. Co., 76 N. Y.
567, is not to be extended. _

It is a presumption of law that a
letter or other paper duly directed
and mailed was received in the regular
course of the mail, and the burden is
upon him who alleges the contrary to
prove that it was not received. Hast-
ings v. Brooklyn Iife Ins. Co., N. Y.
Supreme Ct., Oct. 1891, 11 R. R. and
Corp. L. J. 110.

MARINE.

25. INTERPRETATION OF POLICY.

An indorsement on a policy of re-
insurance provided that the reinsur-
ance should cover ‘‘ one-half of the
value of all cargoes shipped ?’ by one
T. A later indorsement provided that
the reinsurance should be ¢ to the
extent of one-half of the amount of

each and every risk which equals or

exceeds in value the sum of $15,000,”
on cargoes insured by the reassured
under open policies to T. and certain
other persouns, and ¢ on cargoes of the
value of $50,000 and upwards this
poliey is to cover the excess of $25,000,
not exceeding the sum of $50,000 on
any one cargo.” The policy to the
assured provided that he should “enter
for insurance all goods at the full
value thereof.”’

Held, that construing the indorse-
ments together as in pari materic with
the terms of the policy of insurance,
the word “risk’’ did not mean “loss,”
nor did it mean the arbitrary value of
the cargoes as fixed in the policies,
but rather the actual liability assumed
which was the real, and not the estim-
ated, value of the cargoes insured.
N. Y. Supreme Ct. Continenial Ins. Co.
v. Zine Ins. Co., 17 N. Y. Supp.
106.

26. APPLICATION—PROMISSORY RE-
PRESENTATION.

An application for insurance on a
vessel in a foreign port, in answer to
the questions: Where is the vessel ¢
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When tosail 7 contained the following.
was ab ¢ Buenos Ayres or near port
3rd February bound up river ; would
tow up and back.” The vessel was
damaged in coming down thé river not
in tow. On the trial of an action oy
the poliey it was admitted that towing
up and down the river was a matte
material to the risk.

Held, affirming the judgment below,
that the words ‘¢ would tow up and
back » in the application did nol ex
press a mere expectation or belief w
the part of the assured but amouated
to a promissory representation that the
vessel would be towed up and down,
and this representation not having
been carried out the poliey was void,
Bailey v. The Ocean Mutual Marine Ins,
Co., 19 Can. Supreme Court Rep., 133,

MUTUAL BENEFIT.

27. CHANGE OF BENEFICIARY—REL
ATIVES.

The constitution of a lodge providel
that any member might change his
beneficiary by authorizing such chang
in writing on the back of his certificate
in a prescribed form, attested by the
recorder under the seal of the lodge
but that no change could be valid il
it had been reported to the grand i
corder, and the certificate filed with
him, and he had issued a new certifr
cate.

Held, that a new certificate issuedin
conformity with such provision wa
valid, in the absence of fraud, aithough
the recorder had signed and sealed the
attestation without in fact witnessin
the execution of the order to chang
the beneficiary.

‘A son is a relative of his step-father
after his own mother’s death, withi
the meaning of Aects 21st Gen, Assen
c. 65, s. 7, providing that “ ne ar
poration or association organized..|
under this act shall issue any certificatt
of membership or policy to any pers®
...... unless the beneficiary under s
certificate shall be the husband, .\nf&
relative, legal representative, hein @
legatee of such insured member,” low
Supreme Ct., Simcoe v. Grand Lodged
0. U. W. of Towa, 51 N. W. Rep. 5.
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98, FORFEITURE—NOTICE—WAIVER.

The receipt of dues from a member
of a mutual benefit association after
the expiration of the time limited for
their payment, and a letter from the
association to him informing him that
the association has reinstated him
provided he was in usual good health
when the dues were paid, does not
amount to a waiver of a forfeiture of
the policy, where the insured was in
fact tatally ill at the time of payment.

A poliey of a mutual benefit associa-
tion required notice of annual dues to
be sent to the addresses of members
as they appeared upon the association
books, and provided for forfeibure in
qse of non-payment 60 days after
such notice.

Held, that the association could not
avoid liability on the policy to a mem-
ber whose name was nob upon the
books, and to whom no notice was
sent on the ground of non-payment of
annual dues, although notice was sent
to her husband, who was also a mem-
her, and with whom she lived. Garbutt
v. Citizens’ Life & Endowment 4ss'n,
5L N. W. Rep. 145, Iowa Supreme Ct.

Y. CHANGE OoF By-LAws — RIGHTS
. OF BENEFICIARY—BEQUEST TO CRED-
- ITOR—INSURANCE INTEREST.

Where the by-laws of a mutual
: benefit association provide that assured
.shall not sub titute a new beneficiary,
-except ¢ with the consent of the bene-
-ficiary, ?? but the constitution declares
~all by-laws subject to amendment, and
»subsequently said by-law is amended
180 that o new beneficiary may be sub-
sstituted without the first beneficiary’s
zeonsent, the beneficiary of a certificate
fissued before the amendment, who is
Enob a party to the contract, has no
vested rights therein, and cannot
icomplain if the assured, without his
consent, selects a new beneficiary.
A benefit certificate, payable to the
feassured, is subject to bequest by him.
® The rule that a beneficiary caun
@receive ouly the amount of his insur-
Zable interest in the insured does not

pply to a Lequest of insurance by a
£ ebtor to a creditor, since insuch cases
ghe beneficiary takes by the will, and
ot by virtue of an insurable interest.

A
U
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Catholic Knights of Americe v. Kuhn,
18 S. W, Rep. 385. Tenn. Sup. Ct.

INTEREST.

ON BoND—DAMAGES.

In an action upon a bond with con-
dition annexed, if it appears that the
condition has been broken, and that
the sum really due thereon, or the
damage actually sustained by such
breach, exceceds the penalty of the
hond, the plaintiff may recover the
penalty as a debt, and damages for its
detention in the shape of interest
thereon from the time the penalty
ought to have been paid, but not ex-

' ceeding in the whole the sum really

due or the damage actually sustained.
Gloucester City v. Iischbach, N. J. Sup.
Ct., Jan. 1892,

Note.

The modern English decisions seem ad-
verse to this view. The weight of American
authority is decidedly in its favor. Ives v,
Bank, 12 How. 159; Beers v. Shannon, 73
N. Y. 292; White v. French, 15 Gray 339;
Bank v. Smith, 12 Allen 248; Olmsted v,
Olmsted, 33 Conn. 309 ; Wyman v. Robinson,
73 Me. 384; Levy v. Taylor, 24 Md. 282;
Tyson v. Sanderson, 45 Ala. 36i; U. S. v,
Mecker, 9 Phila. 170,

INTERPRETATION OF PoLicy — See
Insurance 25.

INVESTMENT OF FUNDSs — See Prin-
cipal and Sursty.

IRREGULAR ASBESSMENT—See Tax-
ation 3.

JOINT AND SEVERAL LIABILITY—See
Insolvency 1.

JUINT AND SEVERA. DEBTORsS—See
Insolvency 2.

JoIiNT DEFENDANTS—See Crim. Law
6.

JURISDICTION
FrAUD 2.

SEE  ALSO

FoREIGN CORPORATION — DOMICILE
SERVICE—ART. 27 C. C.—ARTSs. 34,61,
64 C. P. C.

Held, (1) The principal establish-
ment within the Province of Quebec,
of a foreign cornoration doing business
in the province, is its domicile within
the meaning of Axt. 34C. P., though its
head office may be in another country.
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(2) Service at such domicile, upon
the manager of the corporation, is
equivalent Lo personal service within
the meaning of said Aect 34 C. C. P.
Bl. of British North America v. Stewart,
Montreal, Q. B., Jan. 1892,

JUrors—See Crim. Law 5.

JUSTIFICATION ¥OT PLEADED — See
Libel and Slander 6.

LANDS IN FOREIGN COUNTRIES—See
Fraud 2.

LAWS OF ASSOCIATION — See Insur-
ance 23.

LeGAL MaLICE—See Mun. Corp. 17.

LIBEL AND SLANDER.
1. LIBEL—RAILROAD COMPANIES.

Language which charges a railroad
company with such incapacity or ne-
glect in the conduct of its business
that belief in its truth would prevent
persons from employing it as a com-
mon carrier is actionable without proof
of special damage. Ohio & M. Ry. Co.
v. Press. Pub. Co., U.S. C. C. (N. Y.)
48 Fed. Rep. 206.

2. LIBEL—REPARATION—INNUENDO.

A letter published in a newspaper,
after calling attention to the fact that
the reports of schools under a certain
school board had not been publishad,
and hinting that the reports were in
some cases so bad that the board were
ashamed to publish them, continned—
“1 wonder if it is the case, as it is
rumoured, thatthe Ballachulish school
is at the bottom of the poll this year
again ; if so, how long is this state of
matters to be allowed to go on? Are
the interests of the public to be sacri-
ficed for the sake of providing a house
and salary for a teacher 2 »

In an action by the teacher of the
Ballachulish school, keld, that the lan-
guage was capable of bearing the in-
nuendo that the pursuer was unfit for
his post as a teacher of o public school,
and thab it was the duty of the school
board to dismiss him. deKerchar v,
Cameron, 29 Scot. Law. Rep. 320.

3. LIBEL — ACTION AGAINST PuB-
LISHERS OF NEWSPAPER — INNUEN-

; him (the plaintiff) it could not be fir
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DO — DEFENCE OF FAIR COMMENT —
CHARGE OF JUDGE MISUNDERSTOOD
DISREGARDED BY JURY—NEW Tkiy),

Action for libel. The declaratioy
alleged that the defendant company
falsely and maliciously printed ang
published of the plaintiff certain e
famatory matter, meaning, as the i
nuendo alleged, that, at the instane
of the plaintiff, who was then Il¢
Majesty’s Attorney-General for (he
Province of Manitoba, provision was
made in the contract between the Pro.
vineial Government and the N. P, §
M. R. Co. for raising a large sum of
money by the company, “ @ portion «f
which was to be dishonestly and cor
ruptly received by the plaintiff, for his
own use and benefit, to the great qe |
triment of the Provinece.” To this de
claration the defendants pleaded il
general issue and a plea setting wp
that the words complained of, and the
whole of the article of which they furn
ed a part, were fair comment on mat
ters of public interest, and were puh
lished bone fide for the public henefit.

The case was tried before Killam,J..
and a special jury, when a verdict win
entered for the defendants.

When the jury returned into Cour
and the foreman announced that the
had found a verdict for the defendant.,
the judge, before the verdich was e
corded, asked them if they had aw
thing to say as to any of the questio
he had submitted to them, and addel
¢ Do you find whether the publicatin
had the meaning ascribed to it hy the
plaintiff 27’ The foreman replied. * We
did not consider that at all; we found
that the article complained of was fir
comment on a matter of public interet
but the jury, while giving their ven
dict, desire to state that it would haw
been better if more temperate languag
had been used. ?

The learned judge then said, “Ifi
imputed a specific act of misconductt

comment.
you??!
To this the reply of the foreman wi
#* I think we understood your lend
ship’s directions thoroughly.”
The plaintiff then moved fo set asit
the verdict and for a new trial o t

You understand that, d
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ground, amongst others, that the jury
did not comsider the question as to
whether the words complained of bore
the meaning alleged in the innuendo.

Held, Dubue, J., dissenting, that
there should be a new trial, on the
ground thab the jury misunderstood or
disregarded the charge of the judge,
and did not consider the question if,
was essential for them to consider and
pass judgment upon before they could
find a verdict for the defendants.

Per Taylor, C. J.—If a defendant
charged with libel shows the commu-
nication te be a privileged one, he can
stop there, and need not goon to prove
lis belief in the truth of what was said.
In sueh w case malice must be proved
{o entitle the plaintiff to a verdict. Buk
vhere the defence is fair comment,
then what is commented on must
be facts admitted or proved to he

While in a case of privileged com-

« munication the truth of the fact assert- |

il is not important, in the case of fair
“l omment the truth or falsity is import-
i ant. Tnder a plea of fair comment, the
 truth of what is commented on may be
g preved.

; Ler Bain, J.—If a writer brings an
i unfounded charge of dishonesty or spe-
E cific misconduct against @ public man
-in connection with a matter of public
 interest, such charges are libellous, no
fmaiter how sincere and honest may be
¢ thebelief of the writer that they are
E true ; a defendant cannot vely on a plea
-of fair comment as an excuse for such
§ 1 charge, as it is not comment at. all to
g llege specific misconduct.  And it is
& cear that it is not competent to a de-
2 fendanf relying only on such a plea,
gaud without w plea of justification, to
Fulduce evidence to shew that the
Ecurges of specific misconduct or dis-
gloesty e had made were true ; a de-
fendant. relying on this plea, may
alvays prove, if he can, that the mat-
Eiers or fuets on which he commented
are true, that is, that they are or were
gactual facts or occurrences, and not
uicrely imaginings or inventions. M-
ginv. Manitoba Free Press Co., Manitoba,
f2. B. Feb. 1892. (Can. L. T.)

. LIBEL — PROVISIONS OF ACT RE-
LATING TO NEWSPAPERS—COMPLIANCE

223
PwitH — SPECIAL DaMAGEs — Loss oF
Cusrom— 50 V., ce. 22 & 23 (MAN.)

By s. 13 of 50 V., ¢. 22 (Man.), the
Libel Act, no person is entitled to the
benefit thereof, unless hehas complied
with the provisions of 50 V., ¢. 23,
“ An Act respecting newspapers and
other like publications.” By s. 1 of
the Iatter act no person shall print or
publish a newspaper until an affidavit
or aflirmation made and signed, and
' coutaining such matler as the act
| direets, has been deposited with the
prothonotary of the Court of Queen’s
Bench or Clerk of the Crown for the
district in which the newspaper is
published.

By seclion 2 such affidavit or affirm-
ation shall set forth the real and true
names, ete., of the printer or publisher
of the newspaper and of all the pro-
prietors ; and by section 6 if the num-
her of publishers does not exceed four
l the aflidavit or affirmation shall be

made by all, and if they exceed four
it shall be made by four of them ; sec-
tion 5 provides that the affidavit or
affirmation may be taken Dbefore a jus-
tice of the peace or commissioner for
takingaffidavits to be used in the Court
of Queen’s Bench.

Held, aflivming the decision of the
Court of Queen’s Bench (6 Man. L. R.
578),(1) That 50 V., ¢. 23, contemplates
and its provisions apply to the case of
a corporation heing the sole publisher
and proprietor of & newspaper.

(2) That section 2 is complied with
Vif the affidavit or affirmation states
that a corporation is the proprietor of
the newspaper and prints and pub-
lishes the same. Gwynne, J., dissent-
ing.

(3) "That the aflidavit or affirmation,
n case the proprietor is a corporation,
nay be made by the managing dirvector.

(-t) That in every proceeding under
see. 1 there is the option either to
I swear or affirm, and the right Lo affirm
is not restricted to members of certain
religious bodies or persons having reli-
gious scruples.

() That if an affidavit or affirma-
tion purporis to have been taken
hefore a commissioner, his authority
| will be presumed, and need not be
t proved in the first place.

i
1
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By sec. 11 of the Libel Act, actual
malice or culpable negligenee must be
proved in an action for libel unless
special damages are claimed.

Held, that such malice or negligence
must be established to the satisfaction
of the jury, and if there is a disagree-
ment as to these issues the verdict
cannot stand.

Held, further, that @ general allega-
tion of damages by loss of custom is
not a claim for special damages under
this section.

Per Strong, J.—Damages by loss of
custom must be specifically alleged
and the names of the customers given,
otherwise evidence of such damages is
inadmissible. Appeal dismissed with
costs.  Adshdown v. Manitoba I'ree Press
Co., Canada Supreme Ct., Nov. 16,
1891.

or¥ DISHONESTY AGAINST A Bopy OF
WORKMEN — MALICE — PRIVILEGE —
RELEVANCY.

A firm of shipowners sentan account
and a letter to certain shipwrights

demanding payment for six bottles of

whiskey abstracted by their men while

- malice; and the use of the qualifving

5 3L — REPARATION — 3 O h .
3. LIBEL — REPARATION CIARG! adjective, ** contemptible, ?’ did n

working in the hold of a ship belong- .

ing to the firm.

Thereafter each of

the workmen who had been in the:

hold —four in number—brought an

action of damages for slander against '

the shipowners, on the ground that he
had been represented by them as dis-

honest and as having stolen six bottles

of whiskey. There was no averment of
malice on the part of the defenders in
having written as they had done.

Held, (Lord Rutherford Clark dub.)
that no charge of dishonesty had been
made against any particnlar individ-
ual, that the defenders were entitled
by way of privilege to acquaint theship-
wrights with the fact of the whiskey
having been stolen by their workmen,
that no averment of malice had been
put upon record, and that accordingly
the action fell to be dismissed as irre-
levant. McFadyen v. Spencer & 0.,29
Scot. Law Rep. 295,

6. SLANDER—PRIVILEGED OCCASION
— QUALIFIED PRIVILEGE — ABSENCE
OF ACTUAL MALIGE—EVIDENCE—AD-

{ Upon ijts suspension, without beiy
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MISSIBILITY OF—TFALSITY OF SLANDER
—JUSTIFICATION NOT PLEADED.

The defendant, who was the super
intendent of a public asylum, said (o
T., a man who had formerly been y
servant at the asylum, that the plain-
tift, & maid-servant at the asylum, wi
was engaged to be married to T, was
“ a contemptible thief.”? Justificatioy
was not pleaded. The evidenceshewed
that the defendant honestly believel
in the truth of the words spoken am
that e had reasonable grounds for his
belief.

Held, that the oceasion on which ihe
words were spoken was one of qualifiul
privilege, and that the plaintifl’ counld
not recover in slander without proo |
of actual malice, the burden of which
lay on the plaintiff. On the evidenc,
the plaintiff failed to shew actual

afford evidence of acfual malice. The
case should, therefore, have heen with-
drawn from the jury. Coxhead v. I
chards, 2 C. B. 569 ; Whiteley v,
Adams, 15 C. B. N. S. 392 ; and Stuart
v. Bell, [1891] 2 Q. B. 341, followed.

Semdle, per Falconbridge, J., th
the defendant had not such a recognir
ed interest in L.’s welfare as to justily
as privileged the communication made
to him, without any request on T
part.

Semble, also, per Falconbridge, J.
that evidence of the falsity of the
slander given on the plaintift’s exami
ation in chief should not have hea
received. Ross v. Bucke, Ontarin
Q. B., Feb. 1892. (Can. L. T.)

LiceENsSE TO FLoOD HIGHWAY — S¢
Watercourses 2.

LiEN oN DocuMENTS—See Solicitu.

Lire INSURANCE — See Insurand
Lif{).

LIMITATION OF ACTIONS.

CORPORATIONS— STOCKIOLDERS.

For five years previous to the s
pension of an insolvent bank itspr
sident had managed its affuirs wit
little assistance from the directors
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authorized by the directors, he issued
serip to the creditors, payable in three
vears, and secured by a mortgage on
his own property. Without any objec-
tion by the directors, he wound up the
pank’s affairs, collecting the assets, and
applied them to the payment of the
serip until the remaining assets were
levied upon under execution. The
stockholders had not fully paid up
their subscriptions, the remainder of
which was payable upon calls by the
directors which the latter had never
made.
Held, that although upon the bank’s
- suspension a cause of action arose in
favour of creditors against the stock-
holders for their unpaid subscriptions,
[ the running of the statute of limita-
+ tions was postponed three years by the
| jssuing of said scrip, since the bank
was bound thereby. Washington Sav.
. Bank v. Butchers’ & Drovers’ Bank,
supreme Court of Missouri, 3¢ Cent.
L 1.J.,113.

LidMirED PARTINERSHIP — See Part-
¢ nership 1.
 LourinG LIABILITY —See Carriers 4.
F, LiQuor LICINSE Acr ONTARIO—See
g Constitutional Law 2.
£ LIvE STOCK SUIPMENTS — See Car-
8 riers 4.
8 LoaxTo Surr’s Huspaxp—See Ships
% and Shipping 2. .
B Loss orF CusToM — See Libel and
g Slander 4.
. Loss or WaeEs—See Marriage.
g MaLice —See Libel and Slander 5—
& Malicious Prosccution 1.

3

k. MiLicious MISCHIEF — See Crim.

¥ | ProBaBLE CAUSE — MALICE RE-
JECTTED .

| Public policy and the demands of
grublic justice will not permit a jury to
ghuish a2 prosecutor under circum-
etances shown in this case. The pro-
Reccutor was arrested by the police
guider o general investigation begun
ROy the police as to systematic robberies
R property on railroads.

The public purpose of discovery of
the criminals and vindication of juslice
is apparent on the face of the whole
proceeding, and a jury ought not to be
permitted to infer malice from the
mere wanb of probable cause, where by
other circumstances, it is disproved.
Madison v. Penunsylvanic R. R. b,
Supreme Ct. of Pennsylvania, March
1892, 24 Chicago L. N. 244,

2, ACCUSATION OF THEFI~—REASON-
ABLE AND PROBABLE CAUSE.

Held :—That to justify a defence of
reasonable and probable cause, the
circumstances must be sueh as would
produce on the mind of a cautious and
prudent man, an honest conviction of
the guilt of the party he acecuses.
Where an employer, on receipt of an
anonymous letter, and without corro
boration, caused his foreman to be
arrested on a charge of theft, and op-
posed the liberation of the accused on
bail, and it was not established that
any theft whatever had been com-
mitted, it was held that the employer
had acted without reasonable and pro-
bable cause and with malice. Parker
v. Langbridge, Montreal, Q. B., Jau.
1892.

MANDAMUS — St ALso Cor-
PORATIONS 11.

MANDAMUS TO RAILROAD COMPANY
—COMPELLING BRECTION AND MAIN-
TENANCE OF STATION.

A writ of mandanus to compela rail-
road corporabion to do a particular act
in constructing its road or buildings or
in runniog its trains can be issued only
when there is a specific legal duty on
its part to do thab act, and clear proof
of a breach of that duty.

A mandamus to compel a railroad
company to erect and maintain a sta-
tion at a certain place, and stop its
trains there for the accommodation of
the publi¢, founded upon an alleged
breach of publie duty required of it by
law, is properly brought in the name
of the state at the relation of the pro-
secuting attorney of the county in
which the place is located.

Defendant railroad eompany, having
a diseretion as to the location at the
route of its road, constructed its road
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through Y., an established county-scat,
and the largest and most prosperous
town in the eounty and along the line
of the road for many miles, and stopped
its trains there, but did not build a
station. After completing its road four
miles further, to North Y., a town laid
out on unimproved lands of its own, it
there erected a station, and ceased to
stop its trains at Y., which resulted in
a rapid increase in size of North Y. at
the expense of Y., which as vapidly
dwindled. On an application for a
mandamus Lo compel defendant to erect
and mainfain a station at Y., and stop
its traius there, it appeared that North
Y. had beconte by far the most import-
ant {fown in the county, and that the
surrounding community were better
accommodated by a station at that
place ; that a station at Y. would not
pay expenses ; that there were other
stations on the road furnishing suffi-
cient facilities for the country south of
North X., and that North Y. had been
made the county-seat by act of the
legislature.

Held, mandamus being predicated
upon the facts existing ab the time of
rendering judgment, that it was erro-
neously issued, the facts not bringing
the case within the power of the court
to grant relief. Justices Brewer, Field,
and Harlan, dissenting. 18 Pac. Rep.
604, reversed. Northern Pac. Ry. Co.
v. Territory of Washington, ex vrel.,
Dustin, United States Supreme Court,

Jan. 1892,
Notes.

1. If the charter of a railroad corporation
simply aathorizes the corporation, without
requiring it, to construct and maintain a
railroad to @ certain point, it has been held
that it cannot be compelled by mandamus
to complete or to maintain its road to that
point when it would not be remunerative.
Railway Co. v. Queen, 1 El. & Bl 8§38 Id.
8§71 ;: Com. v. Rairoad, 12 Gray, 180 ; Siate
v. Railroad, 18 Minn. 40 (Gal. 21).

2, A railway company was held by Lord
Chancellor Selborne, Lord Chief Justice
Coleridge and Lord Justice Brett, in the
Iinglish” court of appeal, to be under no
obligation to establish stations at any parti-
cular place or places unless it thought fit to
do so, and was held bound to afford im-
proved facilities for receiving, forwarding
and delivering passengers and goods at a
station once established and used for the
purpose of traffic only so far as it had been
ordered to afford them by the railway com-
missioners, within powers expressly con-
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ferred by act of parliament. B. R, (',
Commissioners, 6 Q. BB, Div. H86, 592,

3. The company cannot, be compelled, o
the one hand, to locate stations at poin,
where the cost of maintaining them wj)
exceed the profits resulting thereirom to the
company, nor allowed, on the other hayg,
to locate them so far apart as to practiealls
deny to communitics on the line of (h
road reasonable aceess to its use. The duy
to maintain or continue stations must may;.
festly rest upon the same principle, and
company cannot, therefore, he compeldled (o
maintain or continue a station at a puiy |
when the welfare of the company :m(ll the |
community in general requires that it should
be changed to some other point.  Mobile ¢
Olio R. R. Co. v. People, 132 1. 559-57],

4. The question whether a mandunn
should issue to protect the interest of th
public does not depend upon a stade of fae,
existing when the petition was filed, if tha
state of facts has ceased 1o exist when the
final judgment is rendered.  In this regar,
as observed by Lord Chicf Justice Jervis iy
Railway Co. v. Queen, already cited, * they
is a very great difference between an indut
ment for not fulfilling o, public duty, and.
mandanus commanding the party lable
fulfit it.” 1 El. & BL §78. The court wil
never order a railroad station to be builtg
maintained contrary to the public interes,
Marvshall v. Railway Co., 136 U, S. 301
Sup. Ct. Rep., 816.

5. A railroad corporation has apublicduy
to perform as well as a private inferest
subserve, and I never before believed thy
the courts would })crmii it to abandon 1l
one to promote the other. Nowhere inin
charteris in terms expressed the doty o
carrying passengers and freight.  Ave i
courts impotent to compel the performan
of this duty? Isthe duly of carryving
sengers and_freight any more of a pul
duty than that_of placing its depots aud
stopping its trainsat those places whichuil
best, accommodate the public? If the Stae
of Indiana incorporates arailroad to buillz
road from New Albany through Tudianopl
1o South Bend, and that voad is buill, cani
be that the courts mary compel the roade
receive passengers and transport freigh b
in the u]bsencc of a specific direction fromib
legislature, are powerless to compel the red
to stop its trains and build a depot at Indix
napolis? Idonot so belittle the powern
duty of the courts. Diss, Opinion Mr. Jusiv
Brewer. Mr. Justice Field and M. Jusiv
Harlan concured in ihis dissent.

MARINE INSURANCE—See Insurant
Marine.

MARRIAGE-—SEE ALs0 FOREI
Law.

INJURY TO WIFE—LoOss or WiGE

Under the laws of 1884, chapter3l
which declares that a married woul!
may contract to the same extents
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if unmarried, whether such contracts
relate to her separate estate or not, but
that this enlargement of her rights
shall not extend to any contract with
her husband, & woman who works in
per husband’s shop, and receives re-
gular wages, which she applies to the
support of the family, is not entitled
{o recover, in an action for personal
injuries, damages for loss of wages,
because notwithstanding the statute,
her services still belong to her hus-
hand, and must be recovered by him
in a separate action in his own name.
Bleechinske  v. Howard BMlission and
Home for Little Wanderers, N. Y. Ct. of
Appeals, Jan. 1892. 45 Alb, L. J. 255,
Noles.
1. The husband’s right to the scrvices of
his wife is not limited to those performed for
. him in his house, for when she works for him
_ mt of doors upon his farm she is entitled to
o pecuniary compensation, and his written
promise to pay her therefor is without
. eonsideration.  Whilaker v. Whitaker, 52
N. Y. 368, 371.

2 \When she works with her husband for
. another, and their joint earnings are used to
= aupport the family, if there is no special
. contract that she is to receive the avails of
- her Javor, they belong to hinmJand he is enti-
- ted {o recover their value. Birkbeck v.
- Ackroyd, T4 N Y. 356 5 11 Hun, 305 ; Beaw v.
- Kiah, 4 id. 171,

3 In Piler v. Railroad Co., 40 N. Y. 47, a
Jeading case upon the subject, it was held
. that a wife, not engaged in business, or in
P performing labor on her sole and separate
e account, when injured by the wrongful act
F.of another, could not recover consequential
k. dumages vesulting from her inability to

2. Mcld : That a negotiable promissory
Erote, made by & married woman separ-
ate as Lo property, for a debt ef her
Ehushand, in contravention of art. 1801
goi the Civil Code, is void in the hands
Fof an innocent holder for value.

§ (Larsons, vol. 1, p. 275 ; Daniel, vol.
g1, scct. 806 and 807). La Banque
Elationale v. Guy, 21 Revue Légale, 506.
§ MASTER AND SERVANT.

€ 1. DISCHARGE.

g The discharge of a foreman in a shoe
hctory, employed by the year, is justi-

lied by his failure to perform his duties

!
I
H
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for seven weeks, though caused Dby
sickness. Johnson v. Walker, Mass., 29
N. E. Rep. 522.

2. TORTS OF SERVANT — SCOPE OF
AUTHORITY.

Defendant’s tickel agent, acting
under a notice given him by police
officials to look out for a five-dollar
counterfeit, and describing three men
passing the same, supposing a hill
presented at his window by plaintiff
in payment for tickets to be one of the
counterfeits, and supposing plaintift
and his companion to be the persons
described, after giving plaintift his
tickets and change sent for a police
officer and directed their arrest, while
they were seated on the station plat-
form waiting to take the next train.
The officer stated that he knew the
two men as reputable men, and that
there must have been a mistake, but
the agent insisted upon their arrest
for passing counterfeit money, and
they were arrvested but were after an
hour discharged, the bill passed being
pronounced genuine.

Held, that the agent was acting out-
side his duty in taking the bill which
he supposed to be counterfeit, and
causing the arrest, and it not appear-
ing that the plaintiff’ was at the time
of his arrest in the agent’s custody, or
under his protection, with respect to
the execution of the contract of tran-
sportation, defendant could mnot be
made liable for his eonduct. 14 N. Y.
Supp. 456, reversed. Mulligan v. New
York and R. B. Ry. Co., N. Y. Ct. of
Appeals, Jan. 1892, 45 Alb. L. J. 274,

3. NEGLIGENCE.

In an action against a corporation
for personal injuries to an employee,
testimony as to the residence of its
stockholders is admissible to show that
defendant’s business at the place where
plaintiff was injured, was in charge of
persons who were not stockholders,
members, or officers of the company,
and to charge defendant with the acts
of such persons as its agents. Fox v.
Spring Lake Iron Co., Mich., 50 N. W.
Rep. 872,

4. DEFECTIVE APPLIANCES.
It is nob negligence per se for a rail-
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road company to adopt a device for | the time of the accident, the brakemey
coupling cars, not before in use on | were performing their duty in {rying
its road, without discarding those al- | to set the brakes, the question of defey
ready in use by it, although the use dant’snegligenceshould have becnsul
of the two together may be more  mitted to the jury. Wooden v. Weslera
hazardous than would the use of either | ¥.Y. & P. R. Co., 16 N.Y. Supp., 8-

alone. N.Y. Superior Ct.
That the railroad company may ex- 7. NEGLIGENCE.

ercise this right is a risk incidental . L
1o the service of one who is engaged |  While plaintiff, a stone-mason, was
in coupling cars ; and, if the sole cause | dressing a stone turnished Dy defen-
of an injury to one so engaged be the | dant, his employer, there was an ex
coneurrent use of the two devices, it | plosion, which shattered the stone and
imposes no obligation on the railroad | injured plaintiff. The stone had heen
company to compensate him therefor. blasted with dynamite from defen
Dittsburgh & L. E. R. Co. v. Henly, dant’s quarry, and there was evidenc

Supreme Ct. of Ohio, Dec. 1891. that, notwithstanding defendant’s pre.
Notes. cautions at the quarry, unexplode

It is generally held that a railroad company ;l y]na.mlfte thad bg‘e]lz foun (,1 _H}It’ll e dil
is not bound to provide the best or most | 110165 O stones taxen out ; Ileld, tht
approved appliances, but may use such as | the question whether defendant hud
are reasonably fit for the purpose, or that | exercised reasonable care in discove

:,’(‘)%Sl.’e }“}l’f:i’;gi;‘ll\}‘gg‘ggg“ggtz“g?‘i%f&’i’i’; ing and removing unexploded dym
Acc. Law, 301 ; Raihua:}/ Co. v. Gildersleeve, mite from the stone before (1(311\’01‘3’ fo

33 Mich. 133; Whitwam v. Railroad Co., 58 | the plaintiff was for the jury. ew
Wis. 408, 17 N. W. Rep. 124. v. Sears, Mass., 29 N. E. Rep., 472.

5. INDEPE‘NDENT CONTRACT(.)R.. ‘ MEASURE 0F DAMAGES — See Negl

In an action for personal injuries, | gence 9. 10—Telegraph Companics .
it appeared that B & Co., were sub- MILK ki

. : 1LKk—See Adulteration.

contractors of A. T. & I. Co., in con-
structing defendant’s railroad; that |  MISAPPROPRIATION—See Banks aud
plaintiff was injured while a passenger | Banking 7.
on tj P&S$f éisued é)Y IE &ﬂCO_-, over a | MIspirECTION—See Mun. Corp. 1i.
vortion of the road yet in their posses- .
k y ey MisTAKE—See Teleg. Companies 1.

sion and under their ‘cont;rol, on a
train furnished by defendant to B. & MONEYS ENTRUSTED F0R
INVESTMENT.

Co., and A. T. & L Co., as a con-
struction train, through the negligence

of an engineer employed by and under |  CoNpITION PRECEDENT—DPRESCRIR
control of the latter company ; Held, | rrox—ART. 2262—TRANSFER—DRET
that defendant was not liable. Scar- | xoar.

brough v. Alabame Midland Ry. Co., H. having fands belonging to onel

Ala. 10 South Rep. 316. . M
J. C. for investment, agreed to inve

6. FELLOW-SERVANTS — CONDUCIOR | them with M. of Winnipegina certain
AND BRAKEMAN. land speculation, and after correspor
Where the determination of the suf- | dence accepted and paid M.’s draftin
ficiency of appliances for holding de- $2,375, mentioning in the letter "‘lm?'
fendant’s railroad train in descending | 118 M- (;t the a‘;?elft?iffcehf’é the t( r;hte
a grade was lef to its conductor, the the understanding IL Ii‘.‘“ O
devision of the conductor was the deci- | Share he was to get and adding: ,
sion of defendant, and defendant was also assume that the lands are .1)1.0130'-;
liable for the death of a brakeman on conveyed, and the full conditions ¢

i - i s 1 t, and il uot
such train, caused by the insufficiency the prospectus carried out, : .
of the appliances used. that money will be at once refundel

) The lands were never properly «r
Province of Jury. veyed and the conditions of the pr¢
Where it appears insuch case that, at ' pectus never carried out. T. C. J. traw
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forred sous seing privé this claim to the
plainbi(f who brought an action against
M. for the amount of the draft.

Held, affirming the judgment of the
court below,

(1) That the action being for the
recovery of a sum of money entrusted
to the defendant for a special purpose,
the preseription of two years did not
apply. Art. 2262 C. C.

(2) That the conditions upon which
the money had been advanced were
conditions precedent and not having
heen fulfilled, M. was bound to refund
the money.

(8) That the transfer sous seing privé

. of the claim to plaintiff had been ad-
mitted by M., and the plaintiff, even

_if considered as a préte-nom, had a

. sufficient legal ioterest to bring the

" aetion.  Moodie v. Jones, 19 Can. Sup.

. Ct. Repts. 266.

b MoxtrEAL—See Taxation 1.

MorreacE — See Insurance 15, 16.

i 17, 18.

. MorTGAGE BoND—See Corporations

. 2. 6.

. MovinGg HOUSE TITROUGIL STREETS

' —See Mun. Corp. 13.

Mup-Hears—Sec Negligence 16.

| MUNICIPAL CORPORATIONS
k' _Sep ALSO NEGLIGENCE 16,

ki I INCREASE OF INDEBTEDNESS,

A city, indebted up to the limit
2fived by the constitution, cannot in-
®orease its indebtedness beyond the
Kconstitutional limit by contracting for
1electric apparatus and plant, and,
ich indebtedness being forbidden, the
mtract out of whiech it arises, al-
Bthough executory, is also forbidden.
ihilman v. City of Parkersburyg W. Va.
2145, B. Rep. 279.

% 2. Ciry COUNCIL.

& When the record of a special meet-
gng kept by the elerk shows that the
gnceting was called for the purpose of
gansacting the very business which
gds transacted, and that every member
Bl the council was present and parti-
gipated in the proceedings, the pres-
Amption is, in the absence of evidence

| to the contrary, that the meeting was
i & legal meeting, duly and regularly
cealled. City of Greely v. Hamman,
Colo. 28 Pac. Rep. 460.

3. TIME OF PERFORMANCE.

Plaintiff contracted in writing to
erect a building for defendant eity,
to commence work on such a day as
the park commissioners should desig-
nate, and complete the same within
three months, and to forfeit %20 for
each day’s delay thereafter. The park
commissioners did not designate any
day for commencing the work. Plain-
tiff was delayed for a long time by the
neglect of the board of health to give
the necessary permit, and also by
inclement weather, and, deducting the
time lost through such causes, com-
pleted the work within the three
months.

Held, that, as defendant was in
defaunlt plaintiff could not be held to
a strict performance, and defendant
could not recover the penalty. Deeves
v. Mayor, ete., of New York, 17 N. V.
Supp. 460, N. Y. Superior Ct.

4. CONTRACT WITH WATER COMPANY.

(1) After the granting by town au-
thorities of an application for the
privilege of supplying the town and
its inhabitants with pure and whole-
some water, the water company, duly
incorporated, entered into a contract
with the town to erect water-works,
and lay in the prinecipal streets Lwenty-
three miles of pipe, ‘“‘for the purpose
of supplying the town and its inhabit-
ants with pure and wholesome water,”’
to erect two hundred fire hydrants,
to be used only for fire purposes, and
to erect two pumps of a certain capa-
city, fixing a maximum rate for private
consumption. Held, that such contract
should be construed as one to furnish
a supply of water, and not as one for
the erection of water-works merely,
and was valid.

(2) The fact that the commissioners
of highways, who signed the contract
on the part of the town, were to be
paid by the company f{or their services
in direeting and supervising the laying
of the pipes, it not appearing that
such agreement had any influence in
procuring the contract or in the method
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of its execution, the terms being fair
and just on both sides, acd the com-
pensabion reasonable, and such services
not being required of them by law,
will not vitiate the contract. Nicoll v.
Sands, 14 N, Y. Supp. 448, affirmed,
N. Y. Ct. of App., Jan. 20,1892, Alb.
TJ. QT- '

. DEFECTIVE DRAINAGE — DIRECT-
ING VERDICT.

In an action against defendant city
for damages for overflowing plaintift’s
premises the complaint alleged that
defendant unlawfully dug alongside
plaintiff’s house, in a public alley, a
hole, and caused to be drained therein
the water falling and flowing upon said
alley, without providing any outlet
therefor, thereby causing said hole to
fill up with water, and overflow plain-
Liff’s cellar, ete. Held, that the com-
plaint sufficiently showed that the city
was engaged in a municipal under-
taking from which the alleged injury
resulted.

The work was done aceording to the
terms of the contraet, and the imper-
feetion was in the plan, and not in its
exccution.  Held, that the city was
answerable. City of New dlbany v. Ray,
29 N. E. Rep., 611; Ind. App. Ct.

6. DEFECTIVE DRAINS AND SEWERS—
TIABILITIES FOR DAMAGES,

Where a city grants permission to a
person, and appropriates money to aid
him, to alter, under the supervision
of the city engineer, the course of a
sewer over which it has assumed con-
trol, and such alteration is negligently
made, $o as to cause the water and
excrement to back up and flow into a
private cellar, the city is liable for the
damages resulting therefrom.

In such case, the fact that the state
nmay have originally constructed the
sewer is immaterial.

A sewer controlled by a city, which
is so constructed that it causes the
water and excrement to flow into the
cellar of a private person, is a nuisance,
and if the city fails to abate it when
notified to do so it is liable for the
damages caused thereby. ILaey, J.,
dissenting. Chalkley v. City of Rich-
mond, 14 S, BE. Rep., 339; Va. Cbt. of
App.
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7. DANGEROUS STRUCTUREN

STREETS.

N

Where a city permitted the majy
tenance of a water tank in a defective
condition in a publie street, and plaiy.
tift’s decedent, being lawfully engage
ab work in such street, stepped undep
the defective structure for a few pj.
nutes—there being no apparent dangey
—and was killed by the falling of the
tank, the questions of the city’s negl
gence, and as to whether the deceased
was guilty of contributory negligenc,
are for the jury.

In such case the city is chargeali
with notice of, and is liable for injury

i resulting from, such defects in the

structure as ordinary care and rveaso
able diligence would discover. Neshin
v. Cily of Greenville, 10 So. Rep. 13,
Miss. Supreme Ct.

8. DEFECTIVE SIDEWALKS

— Iy
JURIES. |

If o munieipal corporation know
ingly permits a way or walk construe-
ed upon one of the streets by a private
person, and designed for the use o
the pedestrians, to remain, and besw }
used, the anthorities by their oflicia
acts inviting and inducing such ue
the duty devolves upon the corporatim
to keep the way in proper repair asa
sidewalk ; and it is of no consequene
that such way or walk was built o
earth, instead of the usual materiak /
Graham v. City of Albert Lea, Minn..» [
N. W. Rep. 1108. f

/
|
|
|

9. DEFECTIVE STREETS.

‘Where a horse, while being driva
along a streef, is so frightened by:
pile of stones on one side of the ral
as to pass out of the driver’s contnl
and bring the vehicle in contact wit
another pile of stones, on the opposit
side of the road, and, becoming ma
frightened at the sound of the whe
grating against the stones, he t
fast a short distance, and then brak
into a run, and while attempting
turn a corner 428 feet from the stot
pile, in order to get to his stable i
sets the vehiele, it is proper to subn
to the jury the question whether thf
grating of the wheel against the st
was the direct cause of the accidet
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Bowes v. ity of Boston, Mass., 29 N. .
Rep. 633.

1), DEDICATION OF STREEDS — Ac-
CEPTANCE — ADVERSE POSSESNSION —
EvIDENCE.

W., being the owner of the land,
surveyed, laid out and plotted thesame
into lots, streets and alleys, as and for
atown ; made a map thereof, and sold
the lots with reference to said map,
aml as  designafed and numbered
thereon ; such map being alterwards
dely admitted to record, and the town
ashid out being established and named
by act of the legislature.

IIeld, such acts and conduet on the
put of such owner constitute prima
faeie evidenee of the intent on his part

. to dedicate such streets to public use.

An acceptance of such dedication
mustbe by the proper loeal anthorities,
but may be implied as well as express-

- od;such as the recognition or naming of
P itas a street of the town by ordinance
:of the town couneil, or by any actual
{ appropriation of the property for the
use designed.
© One who claims to own and hold a
. definite part of such street must prove
Can adversary possession thereof for ten
cyears, the period preseribed by the law
of his stabe ; sueh adversary possession
- being made up of atl the essential ele-
ments.  Laylor v. Town of Phillippi, 14
8 B Rep. 130, W. Va. Sup. Ct.

Il. LCTTON AGAINST FOR DELAY IN
GRADING STREET.

Inan action for damage for delay in
> the execution of a contract to grade
gand fill defendant city’s street ; plain-
gliff alleged that in the performance of
\¢ contract according to the specifica-
glion She embankment extended beyond
le street line, and upon private pro-
erby, and that they were delayed in
Rile execution by an injunction by oune
ol the adjacent property owners ; that
oy the contract defendant assumed to
ave fhe right, as against such adja-
et property owners, to make such
glnprovement, and was responsible for
Bie delay. It appeared that plaintiff
ginally completed the work, and ve-
gteived pay in full. It was held, that
Bblaintiffs could not recover, since it
25 their duty, as well as that of
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defendant, before entering upon the
contract, to ascertain the right of the
city to rest a portion of the embank-
ment on the abutting premises without
the consent of the owners. The fact
that the board of public works re-
quested plaintiffs to desist from work
on any portion ol the street pending
the injunction suit by one of the adja-
cenb owners did not make defendant
liable for the delay, since such request
by such board was wlire vires and void.
Mathewson v. City of Grand Rapids, 50
N. W. Rep., 651 ; S. C. Michigan, 34
Cent. L. J., 210.

12. STATUTORY POWERS—CONTROL
OVER STREETS — ALTERATION OF
GRADE — NEGLIGENCE — CONTRIBUT-
ORY NEGLIGENCE.

The act of incorporation of the town
of Portland 34 V., ¢. 11 (N. B.) which
remained in force when the town was
incorporated as a city by 45 V., c. 61
(N. B.), empowered the corporation to
open, lay out, regulate, repair, amend
and clean the roads, streets, ete.

Held, that the corporation had au-
therity, under this act, to alter the
izvel of a street if the public con-
veujence required it.

W. was owner and occupant of a
house in Portland situate several feet
back from the street with steps in
front. The corporation ecaused the
street in front of the house to be cut
down, in doing which the steps were
removed and the house left some six
feet above the road. To get down to
the street. W. placed two small planks
from a platform in front of the house
and his wife in going down these
planks in the necessary course of her
daily avocations slipped and fell, re-
ceiving severe injuries. She had used
the planks before and knew that it
was dangerous to walk up or down
them. In an action against the city
in consequence of the injuries so re-
ceived :

Held, afirming the judgment of the
court below, that the corporation hav-
ing authority to do the work, and it
not being shown, that it was negli-
gently or improperly done, the eity
was not liable.

Held also, that the wife of W. was
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guilty of contributory negligence in
using the planks as she did knowing
that sueh use was dangerous., Williams
v. The City of Portland, 19 Can. Sup.
Ct. Repts. 15Y9.

13. MovING HOUSE THHROUGH STREET
—INJUNCPION—ELECTRIC RY.

The act for incorporation of cities
giving the common council exclusive
jurisdiction over the streets does not
take from the courts the authority to
decide controversies concerning pro-
perty rights, and where such couneil
fails to prevent persons from moving
a building along a street, and thereby
interfering with the operation of an
cleetrie street railway by catting down
its wires and poles, such interference
may be restrained by injunction. Wil-
liams v. Citizen’s Ry. Co., Supreme
Court of Indiana, Dec. 1891, 45 Alb. L.
J. 182.

Note.

Interesting discussions of the general sub-
ject will be found in the cases of Gaslight
Co. v, Hart, 40 La. Ann. 474; Taggart v.
Raile ay Co., (R. L). 19 Atl. Rep. 326 ; Wil-
liams v. Railway Co., 41 Fed. Rep. 550 ;
é’lg_ller v. Railway Co. (Mich.) 47 N. W. Rep.

14. DEFECTIVE SIDEWALKS—N OTICE
70 CrrY—EVIDENCE—DAMAGES.

In an action for injuries received by
falling into a hole in a sidewalk, evi-
dence as to the general condition of the
sidewalk is admissible to show the
knowledge of the defect by the city.

Evidence of conversations with the
city sidewalk commissioner, before the
accident, relative to the condition of
the walk, is admissible. .

Notice to one employed by a city to
look after the repairs of the sidewalks
of a defect in a walk is notice to the
city.

dvidence that another person had
fallen at the same place is admissible
as tending to show the defect.

Ividence that the defective sidewalk
was on a public street is sufficient to
show that the eiby had assumed control
of it, in the absence of evidence to the
contrary.

Where plaintiff was confined to his
house two months by a dislocated ankle
and broken leg, and his medical ex-
penses were $75, a verdict for $1,400 is
not excessive. Swmith v. City of Des

Moines, 51 N. W. Rep. 77, Towa Sup
GCt.

15. CoNTRrRACT WITH CITY — Frary
— BVIDENCE — MUNICIPAT CoRpopy.
TION—ESTOPPEL.

The faets that a bidder for a contryy
to furnish materials to a city sceure)
the same, as the lowest bidder, Iy
putting in an unbalanced bid ; thy
the city officers, exercising the optin
given them by the contract, only ealj
for those materials the price for wlid
was in excess of the fair price, and i
greatly inereased quantities ; and thy
the advertised estimated amount

some of such materials was greatly Jes |
than the amount actually necdeq g |

the time—are sufficient to show franf
and collusion in the letting of the
contract. A contract to furnish a ity
with certain materials, fraudulent
let to one who was apparently, but g
in fact, the Jowest bidder, cannot l
made binding on the city by aceept
ance of the materials, or by ratificatin
by an officer or otherwise, except it
the form preseribed by law.

In an action to recover on a contmd
with defendant city, let to plaintifia
the lowest bidder, the only questin
considered at the trial was fraud it
the making of the contract. Iled,n
appeal, that plaintiff could not clin
to recover the value of the materik
furnished under the contract, whid
was found at the trial to be fraundui
and void.

The auditing of a claim by the boa
of audit of New York City, for th

amount due on a contract with
city, does not estop the city {rom day
ing liability on the ground of fraudi
the making of the contract.

To prove the inaccuracy of estimafg
of materials delivered- by plainff
under contract with defendant
plaintiff’s books, though contaiiy
other items, are admissible in cviden
on testimony of employees of plainll
in charge of such deliveries, and v
kept the record in such books, ih]
the entries were made at the time
the deliveries, and statements of s
employees, based on such books,
also admissible. Nelson v. Mayor,d:
5 N. Y. Supp., 688, affirmed, 29 X.
Rep., 814 ; N. Y. Ct. of App.
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16. BXECUTORY CONTRACT FOR PUR-
¢ifASE OF FIRE-ENGINE — NECESSITY
sor BY-LAwW—CONTRACT UNDER SEAL
—R.S. 0. c. 184, ss. 282, 480,

Section 282 of the Municipal Act.

R.S. O. c. 184, enacts that the powers

of municipal councils shall be exercised
by by-law when not otherwise aunthor-
ized or provided for. Section 480 of
the Act authorizes the couneil to pur-
chase fire apparatus, ete., buil says
wothing about passing a by-law for
the purpose.

The plaintiffs here sued upon an
alleged contracs for the sale by them
to the defendants, the corporation of
. the town of Palmexston, of a fire
_engine and hose. The alleged con-
. tract was signed by the mayor of the
_town and by the clerk of the council,
.and the seal of the corporation was
Pattached. No by-law was, however,
Epasse(l authorizing the pmehmse‘ Thé

tengine was sent by the plaintiffs to
Palmelston, but was not accepted by
bithe defendants.
e Held, that the want of a by-law was
ht"d, and the instrument under the
seal of the corporation invalid., Judg-
nent of the Chancery Divisional Com t,
120, 0. R. 411.  Wuterous Engine Co. v.
§lown of Palmerston, Ontario Court of
ppeal, Jan. 1892, (Can. L. T.).

17. WRONGFUL DISMISSAL OF OFFI-
iR OF CORPORATION—LEGAL MALICE
ACTUAL MALICE—~WANT OF REASON-
BLE AND PROBABLE CAUSE — MISDI-
ECTION—DAMAGES—PUNITIVE DAM-
GES—COSTS—EXCESSIVE DAMAGES.

i This was an action for damages for

lemalicious dismissal of the pLuntlﬁ
¥ the council of the defendants, from
i¢ office of county valuator, and for
aliciously preventing him from dis-
Blarzing his duties as such valuator.
fhe jury found a verdict for the plain-
81 for 81,120.30, of which $363.30 was
r(hm'wes for the costs of proceed-
s in <retbmo rid of the order dismiss-
bo the pla,inbiﬁ’ from office, $300
ppresented  the amount which the
fantiff would have earned had he
g allowed to act, and $457 was
parded as punitive d'x,m&ges.

g1l on the evidence, that there
s vexy clearly a determination on

the part of the council to act wrong-
fully to the detriment of the plaintiff;
that they were actuated throughout
the whole proceeding by what amount-
ed tolegal malice towards the plaintift';
and when it was considered that the
defendants did not abttempt to rebut
any inference of malice or shew that
there was any reasonable or probable
cause for what they did, the conclusion
was irresistible that the order for the
dismissal of the plaintiff was mali-
ciously made, and the subsequent acts
by whieh he was prevented from dis-
charging the duties of his office were
also done from malicious motives; for
all of which the defendants were liable.

Held, also, that it was misdirection
to tell the jury that malice in fact was
not necessary to sustain the action for
malicious dismissal; but that malice
to sustain the action might be inferred
from a want of reasonable and probable
cause.

Held, also, that the damages should
be reduced by deducting from the
$363.30 the sum of $45, the costs of quo
werranto proceedings taken by the
plaintiff against E. XK., whom the
council had appointed valuator in his
stead ; for these costs, if recoverable,
could only be so when awarded in the
quo warranto proceeding and against
the person who was ordered to pay
them.

Held, also, that the $457 allowed as
punitive ds umges was nob unreasonable
or excessive. Gallagher v. County of
Westmoreland, Supreme Ct. of New
Brunswick, Feb. 1892. (Can. L. T.)

MURDER~—See Crim. Law 6.

NECESSARY AVERMENTS—See Bills
anid Notes 3.

NEGLIGENCE—SEE ALso BVID-
ENCE 3—MASTER AND SERVT. 3, T—
Mux. Corp, 12—PHYSICIANS AND SUR;
GEONS—RAILROAD COMPANIES 9.

1. MoviNG STREET CAR.

It is not, as a matter of law, held to
be negligence for a passenger to attempt
to enter a street car while the same is
moving, irrespective of the -rate of
speed or other gualifying circumstan-
ces. It is presumptively negligent to

M, L. D.& R 16,
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do so if the car is moving at its ordin-
ary rate of speed, or with accelerated
speed, and especially if the attempt is
made between cars, or ab the front
instead of the rear of a car. Itis ordin-
arily a question for the jury depending
upon the circumstances of each case.
Sahlgaard v. St. Pawl City Ry. Co.,
Minn. 51 N. W. Rep. 111. (See 1 M.
1. D. & R. 176 Contrib. Neg.)

9, BOARDING MOVING STREET CAR.

The only evidence to support plain-
tifl’s claim of negligence in an action
for injuries caused while attempting
to board defendant’s horse car was his
own testimony, as follows : ¢‘ I signaled
the driver to stop. He stopped the car.
By the time it came to me it had a little
speed, but was moving so little thatb it
would not be noticed. I placed my left
hand on the hand rail and my right
foot on the step, when I heard the
brake go off ; and before I had a firm
footing the car moved, pulled me along,
and broke my arm. T was dragged a
short distance.”’

Held, that he was properly nonsuit-
ed. Picard v. Ridge Ave. Pass, Ry. Co.,
23 Atl. Rep. 566, Pa. Supreme Court.

3. STREET RAILWAYS — COLLISION
WITH VEHICLES — CONTRIBUTORY NE-
GLIGENCE.

Where a driver of a wagon reaches a
street along which run electrie cars,
and drives directly on the tracks with-
out stopping or looking for a car, and
his wagon is at once struck by an ap-
proaching car and the horses injured,
he is guilty of contributory negligence.
Curson v. Federal St. & P.V. P. Ry. Co.,
Sup. Ct. of Penn., Jan, 1892.

4. STREET RAILWAYS — CHILD ON
TRACK—DAMAGES FOR DEATH.

The duby of watchfulness rests upon
the driver of a street car approaching
a street crossing where he has reason
to suppose that young children may
be engaged in coasting or sliding down
a neighboring hill, and across the car
track, although such conduet on the
part of the children is unlawful.

Verdiet : Held justified to the effect
that the parents of a child about six
years old were not chargeable with
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negligence in allowing him to go oy
the house to play within their own pre.
mises fronting on a public sbreet ; als
as to the amount of the verdiet for g
aet of negligence causing the death of
such o child. Strutzel v. St. Paul City
Ry. Co., 8. C., Minnesota, Dee, 1891,

Note.

See our articleon Contributory Negligence
1 M. L. D. & R, p. 183

5. INJURYTO WIEE -Comgmzmom'
NEGLIGENCE OF HUSBAND.

A wife, free from negligence, wa
riding with her husband over a il
road crossing, and was injured by the
negligence of the railroad company,
Her husband was guilty of contriby
tory negligence. Held, that the s
band’s negligence could not be imputel
to the wite. Louisville N. 4. & (. Ry,
Co. v. Oreel, Supreme Ct., Indiana, 3
Cent. L. J., 248,

6. InnpUTED NEGLIGENCE,

A wife, entirely free from negligenc,
was riding with her husband over;
railroad crossing, and was injured by
thenegligence of the railroad company,
Her husband was guilty of conti
butory negligence. Held, that the
husband’s negligence could not be in
puted to the wife. Louisville N, 4.¢
n. Ry, Co. v. Oreek, 29 N. B. Rep., St

7. UNLOADING FREIGHT-CARS ~
DuTIES OF CARRIERS.

Plaintiff railroad company deliverd
to defendant on a side track a flat e
loaded with lumber. Defendant uw
loaded part of the lumber and left th
balance overnight without replacy
the cross-pieces to hold it on the e,
and during a heavy wind storm itbles
off, and obstructing plaintiff’s ma
tracks derailed its train, causing s
rious injury thereto. Plaintiff hadw
watichman at the place.

Held, that plaintiff owed no duf
to defendant to watch and take cnl
of the car, and was entitled to
upon the assumption that defendal
would perform its duty in proped
securing the lumber, and for its neg
gence in such particular was entitld
to recover. New York L. B. & .k
Co. v. Atlantic Refining Co., 13 X.1
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Supp. 466 reversed. N. Y. Court of
Appeals, Jan. 20, 1892, Alb. L. J.

8. COLLIbION——Q,UES’l‘ION FOR JURY
—DAMAGES.

In an action for personal injury
aistained in a collision between plain-
tift’s wagon and defendant’s street car,
mppe'u'e(l that plaintiff was a pohce
oficer in charge of a patrol wagon
arrying an m]ured man on a stretcher,

- aud, while on defendant’s track, his
vagon was struck by the car coming
from the opposite direetion. Plaintiff’s
. river gave evidence, which was cor-

| mhor.\ted that he saw the car, and
i tried to pull off of the track, doing so
| slowly, on account of the mJumd man ;

'tlmb when about 60 feet from the car

e hallooed as loud as he could to stop

.the ear; that the ear driver was look-

¥ing hehmd his car and did not attempt

, toslmeken the speed before the colli-

§.sion.

§ Illd, that defendant’s motion for a

i ,nonsmt was properly denied, as driv-

Bing 1 wagon on a street car tmek is not

ne»lwence per se, and the evidence

RS suiﬁment; to show the ecar driver

$ncolicent in not looking ahead to
ibserve whether the track was clear.

g 1f, by reason of inattention, careless-

Bicss or incompetency the car driver

§hiled to avoid the collision, defendant

as liable, if there was no cont;ributory

Enegligence on the part of plaintiff or

ghis driver.

Insuch case the statement in an in-

Bitraction that ¢ street cars are casily

pind readily stopped ’’ could not have
rejudnced defendant, since the fact is
gaue of common knowledde, which the

f’-,: might consider without evidence

{its existence.

foIn actions for personal injury, fixing

pe amount of damage is within the
scretion of the jury, and a verdict

Roproved by the trial court will not
P disturbed on appeal on the ground

B being excessive, except in a plain

jise of abuse of discretion. Swain v.

Wuricenth St. R. Co., 28 Pac. Rep. 829,

.. Sup. Ct.

E). UURY TO PASSENGERS ~PROXI-
e CAUSE—MEASURE OF DAMAGES.

fthe negligence of a carrier places

a passenger in a position of such ap-
parent imminent peril as to cause
fright, and the fright causes nervous
convulsions and illness, the negligence
is the proximate mnse of t;he injury,
and the injury is one for which an
action may be brought.

A passenger injured by negligence
of the carrier is entitled to recover to
the full extent of the injury so caused,
without regard to whether, owing to
his previous condition of health, he
is more or less liable to injury. Purcell
v. St. Paul City Ry. Co. Supreme Ct.
of Minnesota, Jan, 1892.

10. INJURY TO CHILD ON TRACK —
MEASURE OF DAMAGES—VERD 100,

In an action by the father against
a railway company for injuries to his
2% year-old child that strayed on the
track and was ran over, defendant
pleaded that the injury resulted from
plaintiff’s negligence in allowing the
child to be on the track, and the court
charged that, in order to establish a
cause of action or defense founded on
a charge of negligence, negligence
must be proven, and, if the child was
too young to appreciate danger, then
plaintiff must show that he and his
wife were not guilty of ordinary negli-
gence in allowing the child to get on
the track, or that defendant, after
discovering the child, inflicted the
injuries recklessly, ete.

Held, that the charge was
roneous.

‘Where the child is crippled for life,
the value of the services of the child
during its minority, less the expense
of feeding and clothing it, is not the
true measure of damages, as the ex-
pense of the care of the child in such
case may be greatly increased.

The fact that the child, in another
action, has recovered damages for its
reduced capacity to earn money during
its minority, is no reason why the
parent should not recover for the same
incapacity, since the judgment in the
other case was an improper one

Where the jury returned a verdict
for larger damages than plaintiff alleg-
ed or proved, it should be set aside.
Tewas & Pac. R'y. Co. v. Morin, 18 8,
W. Rep. 345. Tex. Sup. Ct.

not er-
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11. CONTRIBUTORY NEGIIGENCE.

A. traveller who, in reliance upon
the usual eustom of a railroad in the
order of running ifs trains, only looks
in one direction before driving upon a
crossing, and is injured by a train
coming from the opposite direction,
which he wounld have avoided had he
looked in that direection, cannot re-
cover, though the usual erossing signals
were not given. Niaon v. Ohicago R. 1.
& P. Ry. Co., 51 N.\W. Rep., 157, Towa
Suyp. Ct.

12. CONTRIBUTORY NEGLIGENCE —
EVIDENCE.

Where a passenger on defendant’s
excursion traln secures a seat for him-
self, but afterwards resigns it to a lady,
and, after remaining in theaisle of the
car for a time, goes outon the platform
intending to enter another car, but,
finding that full, remains on the plat-
form, from which he falls or is thrown
off, he is guilty of contributory negli-
gence, since he was not compelled to
stand on the platform.

Where there was nothing in the re-
cord to show that the train was impro-
perly operated, on account of a lack of
bralkemen, it was error for the court to
submit to the jury, on the question of
negligence in operating the train, the
fact that there were but two brakemen
on it. Worthington v. Central Vermont
Ry. Co., 23 Atl. Rep., 590,Vt. Sup. Ct.

13. CONTRIBUTORY NEGLIGENCE.

In an action against a railroad com-
pany to recover for personal injuries,
plaintiff’s evidence showed that when
the train was approaching the station
at which plaintiff desired to get off, the
conductor told plaintiff that he must
hurry off, as the train did not have
time to stop; thal the train was run-
ning three or four miles an hour; and
that plaintiff received certain injuries
in attempting to pass from the car in
which he wassitting to the baggage-car
to get his baggage, preparatory to get
ting off, as ordered by the conduector.

Held, that, as the fact did not disclose
negligence per se in plaintiff, i% was a
question for the jury whether plaintiff
was guilty of contributory negligence.

Whether, in such case, there was
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apparent danger in attempting {o obey
the conductor, was also a question fu;
the jury.

In such ease a statement of plaintif
that he knew it was dangerous {o obey
the conductor is not eonclusive of the
question, as it was for the jury {o sy
whether in fact it was apparent tha
there was danger. Davis v. Louistill,
N. 0. & 1. Ry. Co., 10 So. Rep. 4,
Miss. Supreme Court.

14. INJURIES FROM FRIGHT,

A complaint alleging that in a wl
lision on defendant’s railroad the cu
were thrown off the track, and el
on plaintiff’s premises and against he
dwelling, whereby plaintiff was sul.
jected to great frighf, nervous excite
ment, and distress, and her life e
dangered, states no cause of aclio.
Buwing v. Pilisburgh, 0., C. & St. Lo
Ry. Co. S. C. Pennsylvania 34 Cent
L. J. 236.

Notes.

1. Negligence constitutes no cause of actios
unless it expresses or establishes sotue reach
of duty. Add. Torts, § 1338,

2. A contractor of a railroad was blasting
rocks within the right of way of the red
The blast blew rocks upon the plaintiit'sknd,
and, in addition to the damage to the land
plaintift claimed damages for fright, caus
by the apprehension of personal injur.
Ield, that he could not recover. Wymans,
Leavitt, 71 Me. 227.

3. Mental pain or anxiety the law cansz
value and does not pretend to redeess,
the unlawful act complained of causes
alone.” Lord Wensleydale in  Lynch v
Knight, 9 H. L Cas. 577

15. REPARATION—PERSONATL INIUH
— RESPONSIBILITY OF AUCTIONEE
FOR PLANT IN HIS EMPLOYER's Pkt
MISES—FAULT—RELEVANCY.

A firm of auctioneers who had b
engaged to sell some bankrupt st
employed a workman to raise t
goods to the upper story of the bt
rupts’ premises, where the sale wasé
take place, by a hoist which wisé
the premises When the workuz
was lowering some of the goods ait
the sale, the hoist came down itk
run and injured him severely. f
brought an action against the
tioneers and the purchaser of the gn-
which were being lowered whent
aceident occurred, averring (111




Monthly Law Digest and Reporter.

the accident would not have happened
put for the faulty construction of the
hoist, which was not furnished with a
prake, and that his employers, the
quctioneers, were respounsible for its
insuficiency ; and (2) that the accident
would not have happened unless the
hoist had been overloaded ; that this
had been done under the superintend-
ence of the purchaser ; and that though
he knew the load was too heavy for
the appliance used by the pursuer as
a brake, he had given him the order
. to lower it.
. Held, that the pursuer had not stated
a relevant ease against either of the
defenders. Nelson v. Scott Croall &
Sons, 29 Scot. Law Rep. 354.

16. REPARATION— BURGIH — POLICE
§ COMMISSIONERS ~— STREET — NEGLI-
E GENCE — MAN INJURED BY STUMBLING
F ovER MUD-HEAP — GENERAL POLICE
E Acr 1862 (25-26 V., c. 101).

§ The general police (Scotland) act
E 1562 provides that the commissioners
B shall cleanse the streets and remove
% the sweepings ““ at such convenient
§ bours and times as they shall consider
¥ proper.’’

B The commissioners of police of a
% Luigh employed a servant to clear the
B sireets of mud and collect it in heaps
B for removal by a contractor. The mud
g on . certain street had been brushed

H
3
i
H
£

4
4
&
R

[ oving to its waterystate he could only
g ather it together in liquid accumula-
Fetions. He had to stop work owing to
#a dense fog. The day was frosty and
B¢the mud became partially frozen. The
goniractor’s men were on their way to
@renove the mud, bub had to return on
gaccount of the fog, which continued all
gday. In the afternoon, a carter, while
geading his horse and cart along the
geile of the road to avoid the traffic, E
gtipped over the mud and fell andi
s injured.

g Inan action for damages at his in-
Riauce, ield, that the commissioners )
prere nob liable, as the mud had been !

=

f ordinary size, and had not been

Ballected  according to a reasonable |
Beustom, and as the accumulations were !

gewoved because of the fog; and that -
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the countractor was not liable, as his
duty was to remove the mud when

 prepared for removal ; that owing to

the fog the mud was not so prepared,
and that his duty had not begun at the
time of the accident. Bartonv. Kinning
Larl: Commissioners and others, 29 Scot.
Law Rep., 329.

NewspraArErs—See Libel and Slander
3. 4.

NEW TrRIAL— Crim. Law 4—ILibel
and Slander 8.

Nores HeLD AS COLLATERAL SE-
CURITY—See Insolvency 1.

Norice—See Insurance 28.

Norice 1o Crry—=See Mun. Cor. 14.

Norick oF DissoLurioN—See Part-
nership 2.

Norict oF Prorest—See Bills and
Notes 14.

NoTICE TO PRODUCE—See Evidence
6.

OBLIGATIONS —See Foreign Law—
Married Woman.

OFFENCES AGAINST PROVINCIAT EN-
ACTMENTS—See Constit. Law 1.

OFFICERS—See Corporations §. 10—
Insurance 22—Partnership 3.

OFrICcIAL Boxps—See Bonds.

¢ ONUsProBAXDL '—Sece Blections 1.

OPENING STREET ACROsS RAILWAY
—See Eminent Domain.

Parvack Horse Cars—Sce Carriers
4.

PARLIAMENT, RIGHT OF TO IMPOSE
ADDITIONAL TAX ATFTER GOODS ARE
TAKEN OUT OF WAREIHOUSE — Sce
Constit. Law 3.

PAaroL BEvIDENCcE—See Contracts

PARTNERSHIP — Seeg ALSO
BiLLs AND NOTES 11.

92

B2

1. LIMITED—EVIDENCE — BOOKS OF
ACCOUNT.

Entries made in partnership books
before the formation of a limited part-
nership by the former partners and
another entering as a special partner.
of which the latter is not shown to
have knowledge, are inadmissible in
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evidence against him to show that the
special partner had not paid his con-
tribution in cash. It is the general
rule that entries in partnership books
made in the ordinary course of husiness
are admissible in actions between the
partners, and that they are also com-
petent in favor of third persops in
actions against the partners, as in the
nature of admissions by the partners
of the facts stated. Lindl. Partn.
404 ; Bates Partn., § 978; 1 Phil. Ev.
449 ; 2 Whart. Bv., § 1132, But the
books of the prior firm were, as to
Lindenmeyr, res inter alios acta. They
were not competent against him on
the principle of agency, or on the
ground that he is presumed to have
known their contents. Jan. 20, 1892.
Kohler v. Lindenmeyr, 12 N. Y. Supp.,
738, veversed. N. Y. Ct. of App., Alb.
L. J.

2. NOTICE OF DISSOLUTION.

Where a partnership has been dis-
solved, constructive or implied notice
of the dissolution will be sufficient as
to those who have had no previous
dealings with the firm, but as to those
who have had previous dealings it is
requisite that actual notice be given,
or that such steps be taken as to wax-
rant the inference that notice was re-
ceived. Joseph v. Southwerk Foundry
& Mach. Co., Ala. 10 South. Rep., 327.

3. OFFICERS.

A member of a limited partnership,
who by its articles was to be super-
intendent, tendered his resignation, to
take effect not later than a certain day,
but no action was taken on it by the
stockholders for about 2 month there-
after, when they accepted it, but in
the meantime he had withdrawn it.
Held, that there being no resignation
before them at the time, their action

did not relieve him from office. Jen- |

nings, Beale & Co. v. Beale, Penn. 23
Atl. Rep., 225.

4. PRESCRIPTION.

Ield, that a contract of partnership
entered into for the construction of a
railroad, is a civil contract, and a de-
mand for an accounting is not subject
to the five years’ prescription. IMucrae
v. Macfarlene, 21 Rev. Lég. 508,

5. PARTNERSHIP PROPERTY — Ey.
EMPIION — LEVY AFTER DISSOLUTI0N
ON ALLOTTED SHARE.

Execution on a judgment against 4
partnership was issued and placed iy
the hands of on officer prior to a dis
solution of the partnership and divisivy
of the property thereof between the
two partners. After such dissolutioy
and division the execution was leviel
on the share of the property allotie
to one of the partners.

Held, that such partner was not e
titled to claim the same as exempt froy
levy under the execution in quesdon,
State v. Day, App. Ct. of Indiana. Dee
9, 1891, 84 Cent. L. J. 137.

Note.

Thereis an irreconcilable conflict of opinio
upon the question whether one partner en
claim any part of the property of an existing .
partnership as exempt from sale upon exew |
tion against him, or against the partnership,
though the weight of authority is undoult.
edly in accord with the principal case deny
ing such claim. (See 3¢ Cent. L. J. 139 anl
cases there cited.

Pass Booxs—See Banks and Bunk

ing 9.

PassENGERS—See Bvidence 3—Ship
and Shipping 1.

PavneENT—See Agency — Bills anl
Notes 9—Fraud—Banks 9.

PAYMENT OF PREMIUMS—See Insur
ance 9. 11.

PAYMENT TO WRONG PERSON—S&
Banks and Banking 9.

PERFORMANCE OF CONTRACT — S
Sale of Goods 9.

ProroGrarHs—=See Copyuright.

PHYSICIANS AND SOk
GEONS.

NEGLIGENCE.

Where in an action for services fi
surgical operations on the defendant
wife, the defendant sccks to hed
plaintiff responsible for the neglige
of nurses in the hospital where delert
ant’s wife was attended after i
operation, it is competent to show ibs
the plaintiff had no control overtt
hospital, and that it was in chargeé
others. Baker v. Wentworth, Mas.2
N. E. Rep. 389.




PLEADING—SEE ALSO BILLS AND
NorEs 3.

DEMURRER TO PLEA IN PArT—DIs-
CONTINUANCE—AMENDMENT,

The plaintift sued the defendant on
several counts, of which three were on
special agreements to pay, in different
: ways, @ promissory note of the defend-

ant in favour of the plaintiff.

t  Among other defences, the defend-
P ant pleaded to these three counts that
¢ the promise in each of the counts set
. up was in writing and in certain words
¢ seb out in the plea. The plaintiff then
X demurred to the plea, in so far as it
E' was pleaded to two of the counts.

. Thedemurrer wasallowed by Bain, J.
g The defendant appealed, contending
E: that the plaintiff could not properly
E thus demur to the plea in part, and
% that the doing so worked a discontinu-
& ance which entitled the defendant to
B judgment upon the demurrer.

& Held, that the plea, ifbad asnot being
g aanswer to the two counts, was wholly
E 1. The demurrer should have been
gé (o the plea as a whole. This point was

@ The plaintiff should be allowed to
i amend his demurrer without costs, and
¥ the judgment allowing the demurrer
B should be affirmed. The defendant to
g be at liberty, if he had notalready done
Eiso, to plead the general issue to the
g three counts. Sparham v. Ourley, Man.
i Q. B. March, 1892. (Can. L. T.)

g Poricies—See Insurance 22,

- PowErs OF OFFICERS OF CORPORA-
g Ti0Ns—Sce Insurance 22.

YRR

. POWERS OF AGENTS—See Insurance
1.

i POWERS OF DOMINION PARLIAMENT
&70 Iirose Taxarion—Constit. Law 3.

POWERS OF LIEUTENANT GOVERNORS
E-See Constit. Law 4.

8 Powrr orF ParponN— See Coustit.
w4,

8 PRELIMINARY OBJECTIONS —See Elec-
Rions 2.

B PRELIMINARY EXAMINATION OF RES-
$ONDENT—See Elections 4.

B DRESCRIPTION — Action for Bodily

+
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Injuries — Moneys Entrusted for In-
vestment—TPartnership 4.

PRESUMPTION OF INNOCENCE — See
Crim. Law 7.

PRINCIPAL AND AGENT.
INVESTMENRT OF FUNDS.

Where one received money from

! another for investment, in the absence

of proof of & breach of thecontract, the
former’s estate was not liable for the
loss of the investment, there being no
guaranty as to the security. Kennedy
v. McCain, Penn. 23 Atl. Rep. 22,

PRINCIPAL AND SURETY.
ArrEAL BOND—DELIVERY.

The delivery of a stabutory bond
may (in the absence of affirmative
statutory words in effect declaring the
unapproved instrument a nullity) be
sufficiently complete without the ofii-
cial approval to Dind the sureties,
where the officer has entered upon the
discharge of his duties to the publie,
or where the obligee has, in words or
by conduct, indicated his satisfaction
therewith, and through reliance there-
on has placed himself in a less favor-
able attitude. FErwin v. Orook, Colo.,
28 Pac. Rep. 549.

PriviLEGE—See Insolvency 2.

PRIVILEGED COMMUNICATION — See
Libel and Slander 5. 6.—Witness.

ProceEpURE—See Foreign Law.

ProBABLE CAUSE — See Malicious
Prosecution 1.

Proassory NOTE — See Married
Woman—Bills and Notes.

PRroOMISSORY REPRESENTATION— See
Insurance 26.

PROMISE TO TRANSFER WAREHOUSE
RecEIPTS—See Warehouse Receipt.

Proor—=See Foreign Law.

Proor oFr HANDWRITING—Sec Banks
and Banking 1.

Proor orF Loss—See Insurance 5.
PROPERTY AND CIvIL Ricnrs—See
Constit. Law 3.

ProXIMATE CausE—See Negligence
9.
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PuBLic TMPROVEMENTS — Sce Tax-
ation 3.

PuBric OFrICERS—See Animals.

PUNITIVE DAMAGES — See Mun.
Corp. 17.

QUALIFIED PRIVILEGE — See Libel
and Slander 6.

QUESTION FOR JURY — See -1{oN
gence 8.

RAILROAD COMPANIES—SEE
ALSO LIBEL AND SLANDER 1 — MAN-
DAMUS.

1. RELEASE OoF RIcHT OF WAY —
CONSTRUCTION AND EFFECT.

A release to a railroad company of a
right of way, in which the company is
discharged alsv from all damages in-
curred, or to be incurred, by the loca-
tion, construction, or operation of the
road, does not cover injuries resulting
from the negligence of the company in
constructing or operating the road.
Hoffeditz v. Railway Co., 18 Atl. Rep.
125, 129 Pa. St. 264, and Updegrove v.
Railroad Co., 19 Atl. Rep. 283, 132 Pa.
St. 540, distinguished. Pa. Supreme
Ct., McMinn v. Pitisburg M. & ¥, R,
Co., 23 Atl. Rep. 325,

3. RicHT TO EXCLUDE HACKS FROM
DEPOT—EXCLUSIVE PRIVILEGE.

A railroad company cannot, by grant-
ing to one person the exclusive privi-
lege of standing hacks at the platform
ab its depot, prevent other persons {from
bringing their hacks into the depot
grounds, and soliciting for the carriage
of passengers from the depot, so long
as they do not interfere with the com-
pany’s business. McConnell v. Pedigo,
Kentucky Ct. of App., Jan. 1892.

4. ABANDONMENT OF RIGHT OF
Way.

The mere non-user of a right of way
granted to a railroad company will not
extinguish the right in the absence of
adverse possession by the servient
owner, or of such acts on the part of
the railroad company as evince a clear
intention to abandon the right of way.
Roanoke Investment Co. v. Kansas Cily &

S. E. R. Co., Mo. 17 S. W. Rep. 1000. | and regulation of public railread

{
i
1

| private use of the controlling stotk

5. DEFECTIVE BRIDGE.

‘Whether « railroad company is ar iy
not released from its obligation t
maintain and keep in repair a bridge
over a ditch at a farm crossing, unde
a contract with the farm owner, Iy,
sale and conveyance of the furm, i
thereafter it continue the crossing, ang
allow it to remain in such a conditioy
as to invite its use as a crossing, it i
bound to use ordinary care to sce that
it is kept in a safe condition ; and {his
rule will apply in such case, thougl
the contract might be construed y
requiring the company only to cons
truct, and not to maintain the bridge,
Stewart v. Cincinnati W. & 3L Ry, (4,
Mich. 50 N. W. R. 852.

6. ACCIDENT AT PR1vATE CROSSIN,
—IMPUTED NEGLIGENCE—SIGNALS.

Persons lawfully using a private
crossing in the vicinity of a public
crossing are entitled to the Denefit of
signals which they know it is thedury
and custom of the railroad to give
the public crossing ; and, for failurets
givesuch signals, negligence as to suth
persons will beimputed to the railroa
company. Cahill v. Cincinnati, N, 0.&
T. P. Ry. Co.,Ky.18S. W. Rep. 2

7. CoNTAGIOUS DISEASES — TICKE
AGENT.

Where o railroad company’s ticket
agent at a station is afflicted witha
contagious disease, and another perse

comes in contact with him in puw
chasing at the station a railroad ticka
and thereby contracts the discase, th
railroad company is not liable in daw
ages therefor, if neither the compas
nor any of its superior officers haduny
kuowledge that the ticket-agent hil
such disease. Long v. Chicago K. &I
R. Co., Kan. Sup. Ct. Feb. 15892.

S. BEMINENT DOMAIN.
A railroad to be built solely for th

holder in conveying tan-bark fromi
certain tract of lands to his mills&
not entitled to exercise the rightd
eminent domain, though the compa
is organized under Act Pa. Aprill
1868, which provides for the formati
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panies. Weidenfeld v. Sugar Run. R,
(v. U. 8. C. C. (Pa.), 48 Fed. Rep. 615.

9, NEGLIGENCE.

Railroad companies are not held to
the same degree of care in maintaining
their side tracks as their main tracks,
and are not liable for injuries caused
by defects in their construction, unless
il appear that they are guilty of gross
carelessness in handling their cars.
0'Donnell v. Duluth, ete., Ry. Co. Mich.
50 N. W. Rep. 801.

10. ABANDONMENT OF RIGHT OF WAY
—CONDITION SUBSEQUENT.

The mere non-user of & right of way
granted to @ railroad company will not
extingush the right in the absence of
adverse possession by the servient
owner, or of such acts on the part of
the railroad company as evince a clear
intention to abandon the right of way.

The grantor of a right of way for
milroad purposes testified as to the
teems of the conveyance, the deed
having been lost, that the railroad
company was to build two double track
bridges “across that cut, (on grantor’s
Tand.) ... That was the words of the
contract...... It was part of the contract
that they were to build these bridges
immediately after the road bed was
finished.”

' Held, that the portion of the contract
jrelating to the bridges was not a con-
Hdition subsequent failure to perform:
{which would forfeit the grant.

{ Land for aright of way was conveyed
itoarailroad company ¢ and its assigns
tlorever, so long as the said land hereby
conveyed shall be used for railroad
Epurposes, ”? and the voad bed was
feraded on it.  Afterwards the succes-
Esor of the grantee company completed
Ethe road by a new route, and refused
Mo construct ib on theland so conveyed
Bon the ground that the grade was too
picavy. The owner of the tract through
@vhich the right of way was conveyed
goccupied the right of way for five years
fafter the completion of the road by the
foew route, and put valuable improve-
guents on it without objection from. the
frailroad company.

§ Held, that the right of way was:
Qlandoned, and reverted to the owner !
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of the tract of which it was originally
a  part. Roanoke Investment Co. v.
Kansas City, & S. I Ry. Co. 17 8. W,
Rep. 1000, Mo. Sup. Ct.

RATIFICATION — See Bills and Notes
6—Corporation 4.

ReAL BsTATE—See Taxation 2.

REAL ESTATE AGENTS.
1. CoMMISSIONS.

A real estate agent, who procures a
purchaser ready, able and willing to
purchase at the price and on the terms
directed by the owners, is entitled to
his commission, though the land has
been sold by the owner several days
before, but without notice thereof to
the agent. Woodall v. Foster Tenn,
18 S.W. Rep. 241.

2. Ricur To COMMISSION—BROKER.

Where the evidence shows that de-
fendant made plaintiff hisagent to sell
land, but did not preclude himself frow
selling it in person, and plaintiff in-
forms one T. of the land being for sale,
but does not disclose the owner’s name,
and afterwards T. learning — but not
through plaintiff — that defendant is
the owner, purchases directly from
him, without the latter knowing that
plaintiff has had any connection with
the sale, plaintiff was not the procur-
ing cause of the sale and cannot re-
cover commissions. dnderson v. Smylh,
Colorado Ct. of Appeals, Dec. 1891.
34 Cent. L. J., 179.

Notes.

The authorities support the principal case
in holding that, in ovder for the broker to
recover his commissions, two things are ne-
cessary : 1st. an_employment either in the
outset or by adoption of the acts of the
broker: Earp v. Cummins, 54 Penn, St. 394;
Keys v, Johnson, 68 Penn. St. 42 ; Chilton v.
Butler,1 E. D. Smith, 150; article ‘‘Real
Estate Broker,” 26 Cent. L. J. 75. 2nd. the
broker must be the procuring or moving
cause of sale, or must actually have sold :
‘“Real Estate Broker’s Compensation,” 20
Cent. L. J. 466, Doonan v. Ives, 13 Ga., 205;
Pratt v. The Bank, 12 Phila. (Pa.), 378; Wylie
v. Marine Nat. Bk., 61 N. Y., 415; Lloyds v.
Matthews, 51 N. Y., 12t: Adrmsirong v.
Wann, 29 Minn., 126: *Real Estate Brokers”
28 Cent. L. J., 73; Keys v. Johnson, supra ;
Chilton v. Butler, supra, (Notes to case in
3¢ Cent. L. .J., 180)

REASONABLE AND PROBABLE CAUSE
—See Malicious Prosec. 2.



242

RECEIVING STOLEN Goobs — See !
Crim. Law 12.

RECOVERY OF PREMIUM PAID—See
Insurance 4.

RELATIVES—See Insurance 27,

REPARATION—See Libel and Slander
2. 5.—Negligence 15. 16. '

RELEASE oF RIGHT OF WAY — See
Railroad Companies 1.

RELEVANCY—See Libel and Slander
5—Negligence 15.

¢ RES GESTAE 7—See Evidence 2.
REscission—See Sale of Goods 1. 4.

RES JUDICATA.

Where defendant pleads a former
judgment which may have proceeded
on either or any of two or more facts,
and he fails to show affirmatively that
it was decided on the particular fact
involved in the subsequent suit, the
plea will not stand. Dygert v. Dygert,
Ind., 29 N. E. Rep. 490.

RESTRAINT OF TRADE-SEE
ALSO CORPORATION 12.

STENOGRAPHERS.

An association of stenographers,
formed to establish and maintain uni-
form rates of charges, and to prevent
competition among its members under
certain penalbies, is illegal, as in
restraint of trade and against public
policy, and one member cannot main-
tain an action against another for dam-
ages occasioned by the latter under-
bidding the former, in violation of
the rules of the association. More v.
Bennett, S. C. Tllinois, Jan. 1892,

Rev. StaTs. CAN. SUPREME AND
EXCHEQUER Cr. AcTs—See Appeals2.

REV. STATS. CAN., €. 9, 8. 9 (f)—
See Elections 2.

REV. STATS. CAN,,C. 9, s. 12-18—See
Elections 3.

REV. STATS. CAN., C. 9, 8. 32 — See
Elections 4.

REvV. 8TATS. CAN., C. 129, 5. 62—See
Insolvency 2.
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REV. STATS. ONTARIO, C. 184, &, 25).

© 480—See Mun. Corp. 16.

REVOCATION OF ACCEPTANCE — See
Banks and Banking 2.

RIGHTS OF BENEFICIARY — Sec¢ [y
suranee 29,

RIPARIAN PROPRIETORS, RIGHTS AxND
LIABILITIES OF FOR DAMAGE — See
‘Water Courses.

RovAL PREROGATIVE—See Constii,
Law 4.

RuLEs or CoMPANY, KNOWLEDGE
or—See Carriers 7.

SALE OF GOODS.

1. RESCISSION—DEFECTS IN QUALITY
—RIGHT OF SELLER T0 REPLACE.

A retail dealer, after an examination
of certain goods which he had bouglt,
returned part to the seller, stating that
the entire Jot was of inferior quality.
and that he would prefer also to retum
the balanee than to accept them, eva
at a reduction. The seller replied that
the buyer might return such goods
were notsatisfactory, and that he would
replace them with first-class goods. The
buyer thereupon returned the balane
of the goods, asking thathe be creditel
with the amount, but without a sugge
tion that they were not refurned in
accordance with the seller’s offer.

Held, that this was not a rescission
and that the seller was entitled to re
place the goods with new goods. Brad
ley, J., dissenting, on the ground tht
it was a question of fact, which sheull
have been submitted to the jury. 5
cond Division, Jan, 20, 1892. Masonv.
Swmith, 8 N. Y. Supp. 30L aftirmel
N. Y. Ct. of App. Alb. L. J.

9. SALE OF HORSE — BREACH (F
WARRANTY.

Where the purchaser of a horse
turns him the next day, because m
kind, as warranted, and the horse di
two days later, and, in an action by tht
purchaser to recover the price paid. i
is shown that the horse was not kin
the burden of proof is on the seller 0
show that the horse died frowmn injun#
received while in the purchaser’s p¥

Rev. STATS. ONTARIO, C. 61,8, 9—
See Constit. Law 1. 2.

session. McKnight v. Nichols, Pa. %
- Atl. Rep. 399.
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3. WARRANTY.

A warranty that a cotton press will
press ‘“at the rate of 60 bales per
hour,” is not a warranty that it will
press ab that rate for a day of 10 hours,
but only fora limited time. Hazlehurst
Compress & Manwf’g Co. v. Boomer &
Boschert Compress Co., U. 8. C. C. of
App. 48 Fed. Rep. 803.

4, RESCISSION.

The purchasers of certain lumber,
heing unable to pay for it, gave the
sellers a writing whereby they agreed.
i to return the same’’ and ‘“to hold
for them in our yard and mill, subject
to their order,’” whereupon the sellers
marked their names, upon the same.
Ield, that as against judgment cre-
ditors of the purchasers, the lumber
became the property of the sellers.

. dyersv. McCandless, Penn. 23 Atl. Rep.
P34

5. BREACH OF WARRANTY.

Where lumber sold is of such a
quality as to justify the purchasers in
refusing to pay the contract price, and
they notify the seller of this, and
refuse to take it except abt a price
; iamed by them, their subsequent use
2 of it, on not hearing from the seller,
’}rcnders them liable for at least its
,market value. Brown v. Peters, Ala.
2 10 South Rep. 261. -

6. WHEN TITLE PASSES.

Eobs LAl

A person agreed to ‘‘sell ?? the entire
& cop of hops growing upon his farm.
& The contract stipulated that he should
g complete the cultivation of the said
B lops, and bale and deliver them, the
g hops to be of strictly choice quality.
#The buyer was to pay a certain sum
gupon execution of the contract, make
& certain advances as the cultivation pro-
goressed, and pay the balance upon
gacceptance and delivery. The seller
Fvas to keep the hops insured for the
Ebuyer’s benefit in an amount equal to
kthe advances ; Held, that title did not
B0ass to the buyer upon the execution
Yofthe contract, but only upon accept-
Rauce and payment of the entire price.
g)cker v. Johnson, Wash. 28 Pac. Rep.
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7. WARRANTY — ACTION FOR PRICE
—COUNTER CLAIM— ASSIGNMENT,

(1) By agreeing to sell and deliver
30,000 tons of ‘‘Powelton coal, of same
quality and kind as funished you
during the past year,” the seller war-
+ rants that the coal to be furnished
shall be equal to that furnished during
the preceding year.

(2) Acceptance of the coal does not
preclude the purchaser from recover-
ing damages for breach of the warranty.
Kent v. Friedman, 101 N. Y. 616 ;
Brigg v. Hilton, 99 id. 517 ; Gurney v.
Railroad Co., 58 id. 358. The cases
of Iron Co. v. Pope, 108id. 232 ; Studer
v. Bleistein, 115 id. 316 ; Pierson v.
Crooks, id. 539, and other cases of like
character, are clearly distinguishable,
inasmuch as one is a contract concern-
ing a sale by sample, and the others
were executory contracts for the manu-
facture and sale or delivery of goods
of a particular description. In cases
of the latter character, where the
quality of goodsis capable of discovery
upon inspection, and where, after full
opportunity for such inspeetion, the
goods are accepted, and no warranty
attends the sale, the vendeeis preclud-
ed from recovering damages for any
variation between the goods delivered
and those described in the contract.

(3) Where the seller has assigned
his contract after partly executing it,
and the assignee attempts to complete
the contract, the purchaser, when
sued by the assignee for coal delivered
by him, may counter-claim the damages
arising from the inferior quality of the
coal furnished by the seller. Feb. 2,
1892. Zabriskie v. Central Vi. Ry. Co.
13 N. Y. Supp. 735, affirmed, N. Y.
Ct of Appeal. Alb. L. J.

8. COUNTER-CLAIM FOR DAMAGES FOR
BREACH 0F WARRANTY—AUTHORITY
OF AGENT TO WARRANT—ASSESSMENT
OF DAMAGES.

This was an action upon a promissory
note given as part payment of the price
of a horse, and the defendanls filed a
counter-claim for damages for breach
of a warranty, alleged to have been
given on the sale.

At the trial the Judge found the

plaintiff entitled to a verdict for the
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amount of the note, $375, and he found
the defendants entitled to $100 damages
upon the counter-claim ; so a verdict
was entered in their favour for $225.

The plaintiff thenmoved to set aside
the finding on the counter-claim or to
reduce the amount, to enter a verdict
for the plaintiff, or for a new trial,

The plaintiff, the owner of the horse,
lived in Ontario ; he gave the horse
into the custody of one Mitchell, who
was engaged in the business of bring-
ing horses to Manitoba for sale, to
bring it to this Province and sell it
here. Mitchell placed it in a livery
stable and so!d it to the defendants for
$750, taking in his own name two
promissory notes of $375 each ; these
he transferred to the plaintiff. The
plaintiff gave Mitchell no anthority to
warrant the horse, but he handed him
the pedigree, leaving the selling and
price in his hands. The defendants
dealt with Mitehell as the owner.

The horse was sold for breeding pur-
poses and the warranty alleged to have
been given was thathe was an imported
Clydesdale and a good worker, That a
warranty as given was found in favour
of the defendants. Mitchell had no
express authority to warrant, and the
question was, had he, under the
circumstances, an implied authority,
so that the warranty he was found to
have given would bind the plaintiff.

Held, that the plaintiff by his conduet
had clothed Mitchell with the apparent
ownership of the horse ; his powers as
to fixing price and terms of sale were
unlimited ; by so acting he authorized
Mitchell to make all such warranties
as are usual in the ordinary course of
the business of selling horses, to do all
that was necessary and usual to be
done to obtain a purchaser.

The plaintiff had adopted the con-
tract made by Mitchell, and was suing
upon one of the notes given in pursu-
ance of that contract.

The horse was sold for $750. There
was evidence that he was useless for
breeding purposes, and that as an
ordinary working horse he might be
worth $250. The trial Judge allowed
as damages the difference, $500, to
which he added $100, apparently for
loss of the season and for the expense
of his keep before it was ascertained
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that he was useless for the special puy.
pose for which he was bought. Thepe
was no evidence of any warranly thyt
the horse was a good breeder, only
that he was an imported Clydesdale,

Held, that the damages under (¢
counter-claim were estimated upon y
wrong basis. The item of $100 coulq
not be sustained when there was
warranty that the horse was fit fur
breeding purposes.

The plaintiff was entitled toa verdi
for the amount of the note, $375, wit)
interest $72.60, or $447.60, and tl
defendants were entitled to a verdig
on their counter-claim for $375. The
verdict in favour of the défendants
should therefore be set aside and 3
verdict for $72.60 entered in favour of
the plaintiff, with costs of the motio
in term. Taylor v. Gardiner, Manitoly
Queen’s Bench, March, 1892, (Cau
L. T)

9. CoNTRACT OF SALE — DATE or
SHIPMENT SPECIFIED—PERFORMANCE,

K, in St. Louis, Mo., on the %
March, sold one thousand barrels of
flour to M., in Montreal, * shipment
15th ?? meaning 15th April. The flour
was shipped March 30th, and M. ol
jected to this shipment as premature,
The flour was held in Montreal, and
tendered again to M. on April 18,

Held, that this was a good tender
under the contract. The proper con
struetion of the contract was not that
the flour must be shipped on the 1ith
April and on no ofher day, bub that
the date of shipment was mentionedto
fix approximatively the time for de
livery. Magor v. Kehoe, Montreal, Juu.
1892, Q. B.

10. WARRANTY.

Where goods or chattels are s
by description, there is an implid
condition that the goods or chatieh
delivered shall correspond to thd
description. By some authorities thi
is treated as a condition precedet:
by others, as an implied warrany
When thesale becomes in part executed
or consummated the same facts whid

then become warranties. §
of goods or chattels by deseriptio
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when the buyer has not inspected
the goods, there is, in addition to the
condition precedent that the goods or
chattels shall answer the description,
an implied warranty that they shall
be fit for the particular purpose to
which they are to be applied, when
that purpose is known to the vendor.
When a dealer undertakes to supply
goods or chattels in which he deals
that are to be applied to a particular
purpose, and the buyer necessarily
trusts to the judgment of the dealer,
there is an implied warranty that they
shall be reasonably fit for the purpose
for which they are intended. Morse
v, Union Stock Yard Co. 28 Pac. Rep.
2 Supreme Ct. of Oregon, 34 Cent.
L. J. 153.

Notes,

1. Every person who sells goods of a cer-
tain denomination or description undertakes,
as a part of his contract, that the thing de-
livered corresponds to the description, and
is in fact an article of the kind, species, and
quality thus expressed in the contract of

" sale: the rule being that, upon a sale
. of goods by a written memorandum or bill
i of parcels, the vendor undertakes, in the
¢ nature of warranting, that the thing sold
and delivered is that which is described. This
rle applies whether the description be more
or less particular and exact in enumerating
the qualities of the goods sold. Winmsor v.
Lombard, 18 Pick 60, see also Powell v. Hor-
{on, 2 Bing. N. C. 668; Barr v. Gibson, 3
i Mees & W, 390 ; Chanter v. Hopkins, 4 Mees
& W. 399 ; Nichol v. Godts, 10 Exch., 191 ;
Gomperty v. Bartlett, 2 El. & Bl. 849.

2. Where the contract of sale was for “fat
cattle,” to be shi[)ped for the market at a
fnture day, he will be bound to pasture them
so that they will, at the time agreed on for
delivery, be in a suitable condition for sale
as “fat cattle” in the market. While, there-
fore, in the sale of an existing chattel, the
i law does not, in the absence of fraud, imply
« a warranty of the quality or condition, yet
% where the'sale is of a chattel, as being of a
f puticular description, it does imply a” ware-
anty that the article sold is of that descrip-
tion, IL'oos v. Sabin, 8¢ Ill. 50f. See also
Hogins v. Plympton, 11 Pick 97. Bradford
v. Manly, 13 Mass 189 ; Hyatt v. Boyle, 5
Gill & J. 110.

B 3 Undera contract to supply goods of a

B specified deseription which the buyer has no

ggopportunity of inspecting, the goods must

g 10t only in fact answer the specific descrip-

B ton, but must be saleable or merchantable

unde}'3 tllls.l; description., Jones v.Just, L. R,
. B. 197,

1. There is an implied warranty in the sale
othgs purchased for the market that they
ace fit for that purpose, when the vended,
Elaving no opportunity of inspection, trusts
&to the judgment of “the vendor to select
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them, and both parties understand for what
they are intended. Best v. Flint, 58 Vt., 543,
5 Atl Rep. 192. See also Beals v. Ormstead,
21 Vt. 1145 Street v. Chapman, 29 Ind, 142
Howard v. Hoey, 23 Wend. 330; Hanger v.
Fvans, 38 Ark, 331 5 Gammell v, Gunby, 52
Ga., 504

5. While this rule applies with particular
force where the vendors are the manufac-
tuvers, it is not limited to them, but is
extended to cases where one merchant or
dealer contracts to supply goods of a specific
description to another merchant or <{ealm-.
Jones v. Just, L. R.,3 Q. B., 197; Lewis v.
Rountree, 18 N. C., 323; Hanks v. McKee, 2
Latt. (Ky.), 227; Ketchum v. Wells, 19 Wis,,
34; Whataker v. McCormick, 6 Mo. App.,
1145 Flint v. Lyon, 4 Cal., 173 Packing, etc.,
Co. v, Lilton, 87 11, 517 ; Messenger v. Pralt,
3 Lans., 234,

6. Where a buyer buys a specific article,
the maxim caveat emptor applies; but where
the buyer orders goods which shall be appli-
cable for the purpose for which they arve or-
dered, there is an implied warranty that
they shall be reasonably fit for that purpose.
Bigge v. Parkinson, 7 Hurl. & N. #033.

SALE oF PROPERTY ON EXECUTION—
See Corporations 1.

SAVINGS BANKS — See Banks and
Banking 8. 9.

ScoPE OF AUTHORITY — See Master
and Servant 2,

SERVICE—See Jurisdietion.
SEwWERs—See Taxation 1.

SHIPS AND SHIPPING.

1. INSPECTION—PASSENGERS.

‘Where the wife and neighbors of a
tug-owner go upon the tug during a
trial trip, merely to witness the test of
her machinery, they are not passengers
within the meaning of the Federal
statute requiring passenger boabs to
be inspected and licensed. United
States v. Guess, 48 Fed. Rep. 587.

2. LoAN T0O SuIr’s HUSBAND—LTABI-
LITY OF OWNERS.

A part owner of a vessel is not
legally responsible for the payment of
mouney borrowed by the ship’s husband,
when the vessel is out of commission,
to pay an old indebtedness conbracted
for the benefit of the vessel. Second
Division, Jan. 26, 1892. Ohase v. Me-
Lean, 8 N. Y. Supp. 903, reversed,
N. Y. Ct. of App.

3. CHARTER-PARTY—BILL OF LAD-
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ING — CONSTRUCTION — LAY - DAYS —
PART OF DAY—DEMURRAGE.

‘Phe charter party of a steamship
provided, * the cargo to be brought
and taken from alongside the steamer
at. freighter’s expense and risk......
Bleven running-days (Sundays except-
ed) are to be allowed the said freight-
ers for loading and unloading...... The
1885 Dbill of lading to be used under
this charter, and its terms to be con-
sidered part thereof.”’

Five and a-half days were oceupied
in loading the ship.

The Bill of lading was headed ¢ Bill
of Lading 1885, and provided. ¢ All
conditions as per charter-party ......
Pive and a-half, (5%) laying-days remain
for discharging the whole cargo.” It
was a printed document with blanks,
and the words in italics were filled in
by the master. .

The steamship arrived at her port
of delivery on the 26th December, and
on the same day the agents for the
owners at that port wrote to the con-
signee, the indorsee of the bill of lad-
ing, in these terms. ¢ As advised, ss.
¢ Archdruid ’ is now lying at foot of
M’Alpine Street, where she will be
ready to commence discharging at 6
A. M. to-morrow morning, and lay-
days will commence then.”” Discharg-
ing commenced 7 A. M. on the 27th
December, and ended at 2 A. M. on
the 6th January. Sundays were ex-
cepted by the charter-party ; Thurs-
day, January 1st, was of consent treat-
ed as a non-working day; and during
a certain portion of the time one of the
steamer’s winches broke down.

The owners broughtan action against
the consignee for three days’ demur-
rage from 12 P. M. on the 2nd January.

Held, (1) that the defender had five
and a-half days for unioading, as by
the charter-party the owners had di-
rectly empowered the master to fix the
number ;

(2) That in terms of the letter writ-
ten by the agents for the ship-owners,
these fell to be reckoned as periods of
twenty-four hours from 6 A.. M. on 27th
December ;

(3) That an allowance of one day
fell to be made for the break down of
the winch, which extended the laying
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day into Monday the 5th, and that only
one day’s demurrage was due. Al
and others v. Johnstone, 29 Scot, Lay
Rep. 3.

SieNaLs—See Railroad Companies ¢,
SLANDER—See Libel and Slander ¢,

SOLICITOR.

T1EN oN DOCUMENTS — CHANGE oF
SOLICITOR — PERSONS INTERESTED —
DeLIVERY Up.

After decree in a partition action
(the plaintiff and defendant being
entitled in moieties to the property)
inquiry as to incumbrances having
been directed, the plaintiff changed
hersolicitors. The discharged solicitors
claimed a lien for costs.

Held, that they were bound to deliver
up to the new solicitors, subject to
their lien, such documents as had come
to their handssince the commencement
of or for the purposes of the action.
Boden v. Hensby, 61 L. J. Rep. Ch. D.
174.

SPECIAL DAMAGES — See Libel and
Slander 4.

SPECIAL OR GENERAL DEPOSIT—See
Banks and Banking 8.

SrATUTE OF FraUDS—See Corpora-
tions 4.

STATUTE.

CONSTRUCTION OF STATUTE—TRANS
FER OF PERSONAL PROPERTY—PREF
ERENCE BY —PRESSURE—INTENT.

By the Manitoba Act, 49 Vict. c. 4,
s. 8, “every gift, conveyance etc, of
“ gpods, chattels or effects made bya
“ person at a time when he is inir
i golvent circumstances with intentto
¢ defeat, delay or prejudice his ered:
¢ tors, or to give to any one ormot
¢ of them, a preference over his other
¢ creditors: or over any one or moe
¢ of them, or which has such effet

~ o~ o~ e~

¢ ghall as against them be ubterly
“ void.”

Held, reversing the judgment of the
Court of Queen’s Beneh, (6 Man. L. I
496) Paterson, J. dissenting, that {le
meaning of the word *‘ preferenct
in this act is that which has alwag
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peen given to the expression when used | other action pending, binds his adualt
in bankuptey and insolvency statutes ; , clients, unless it be improvidently,

it imports a voluutary preference, and
does not apply to a case where the
transfer has Dbeen induced by the
pressure of the creditor.

Held, farther, that a mere demand |

by the ereditor without even a threat

of legal proceedings, is sufficient

pressure to rebut the presumption of

a preference,

Phe words ‘‘or which has suech
effect *’ in the act apply only to a case
where that had been done indirectly
which, if it had been done directly,
wonld have been a preference within
the statute. The preference mentioned
inthe act being a voluntary preference,
theinstruments to be avoided as having

. the effect of a preference are only those
which are the spontaneous acts of the
debtor. Molsons Bank v. Halter (18
Can. S. C. R. 88) approved and
followed.

Held, per Patterson, J., that any
transfer by an insolvent debter which
has the effect of giving one creditor a
priority over the others in payment of
his debt, or which is given with the
intend that it shall so operate, is void
under the statute, whether or not it is
the voluntary actof the debtor or given
s the result of pressure. Appeal
allowed with costs. Stephens v. Me-
E Arihur, Supreme Ct. of Canada, Nov.
17, 1891. .

E Srarurory PowERrS—See Mun. Cor.
o

g SrarurEs—See also Revised Stat-
utes.

Srarures 50 Vie. (Maw.) c¢. 22,
23—3ee Libel and Slander 4.

StaruTes 51 VIie. DoM. ¢. 5—See
Constitut;ional Law 2

e
& Srarures 53 Vie. Dod. ¢. 20—See
‘;;,. onstitutional Law 4.
[ SIENOGRAPHER — See Restraint of
&&rade.

STIPULATION BY ATTOR-

i} Lirecr oN INFANT CLIENTS.

stipulation by an attorney that
gue action shall abide the event of aun-

|

I

fraudulently, or collusively made. But
such stipulation does not bind an in-
fant pavty unless approved and ratified
by the court upon a showing that it is
for the interest, or, at least not pre-
judicial to the interest of the infant.
It must appear that the matters in con-
troversy in the two actions, so far as
affected the iafant, are precisely the
same, and that he isrepresented in the
two actions by the same guardian «d
titem. Carroll v. Campbell, 17 S, W. Rep.
S. C. Missouri, 34 Cent. L. J. 170.

STOCKHOLDERS—See Corporations 3,
7. 12. 13 — Limitation of Actions—
Banks 7.

STOCKHOLDERS, RIGHT OF TO INSPECT
Booxs—See Corporations 11,

STREET CAR, BOARDING MOVING—
See Negligence 1. 2.

STREET RAILWAYS—See Negligence
3. 4.

SUBROGATION—See Insurance 18.
SurcipE—See Insarance 23.

SUPREME AND EXCHEQUER CoURT
Acts—See Appeal 2.

SURETY, WITHDRAWAL OF — See
Bonds.

TAXATION—SEE ALSO CoSTS.

1. City oF MONTREAL—SEWERS.

Held :—That the city of Montreal has
no right of action against a proprietor,
before the opening of a sfreet, for the
cost of constructing a sewer therein.
Oity of Montreal v. Lacroiz, 21 Rev.
Lég. 485.

2. REAL ESTATE—WATER WORKS.

The building and machinery of g
water-works company, located on land
under a lease to continue as long as the
water-works should operate, are, for
purposes of taxation, real estate, and
the whole plant, with the appurtenant
mains, pipes, hydrant, ete., is assess-
able as an entirety in the township
where the main works are located
Oskaloosa Water Co. v. Board of Hqua-
lization of ity of Oskaloosa, Towa, 51
N. W. Rep. 18.
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Note.

Sece Capital City Gas-Light Co. v, Charter
Oaks Ins, Co.,, 1 M. L. D. and R, 169 and
notes thereto.

3. PuBric IMPROVEMENTS—ILLEGAL
ASSESSMENTS—COLLATERAT ATTACK.

(1) A city charter provided , that
the common council should fix the
amount of local assessments for street
improvements, that the board of asses-
sors should assess the whole amount
on the parcels of land benefited in
proportion to such benefit ; and that
unless the contrary was made to appear
it should be presumed that cvery
assessment made was valid and regular.

Held, that where an assessment was
in excess of the proportionate benefits,
but there was no eclaim that any land
benefited was not assessed, nor that
there was any frand in making the
assessment, it could not be attacked
by suit to restrain its collection.

(2) Though the evidence would jus-
tify the inference that the assessors
proceeded with corrupt purpose, or
on erroneous rules of estimate, in
making the assessment, yet where the
case did not require such conclusion,
it presented no question for considera-
tion on appeal in a collateral action.

(3) That the assessors, in finally
determining the amounts to be assessed
for benefits, fixed such amounts with-
out regard to the value for the build-
ings, for the reason that the amount
of benefits was not affected by the
improvements was not in violation
of any principle.

(4) Though the assessment was
erroneous, yet where it was not illegal
it did not come within chapber 358 of
Laws of 1865, which referred only to
actions based on illegal assessments.
Second Division, Jan. 20, 1892. Hof*-
eld v. City of Buffalo, 9 N. Y. Supp.
948 affirmed, N. Y. Ct. of Appeals,
Alb. L. J.

4. IRREGULAR ASSESSMENT — BY-
LAW—VALIDATING ACTS—EFFECT OF
—CrowxN LANDS.

In 1879 lands were purchased from
the Dominion Government, but the
patent did not issue until April, 1881.
The patentee conveyed the lands,

Monthly Law Digest and Reporter.

which in May, 1882, were mortgageq
to R. In 1880 and 1881 the lands wepe
taxed by the municipality in whie
they were situate, and the tiaxes ng
having been paid, they were, in Marc),
1882, sold for unpaid taxes. The pun-
chaser at the tax sale received a deeg
in March, 1883, and by conveyance
from him the lands were transferreq
to W., who applied for a certificate of
title thereto. IR. filed a caveat against
the granting of such certificate.

By the statutes under which the
lands were taxed the municipal coun)
must, after the final revision of tle
assessment roll in every year, passa
by-law for levying a rate on all reg
and personal property assessed by sueh
roll. No such by-law was passed in
either of the years 1880 or 1881.

45 V., ¢. 16, s. 7, makes all deeds
executed in pursuance of a sale for
taxes valid, notwithstanding any i
formality in or preceding the sale,
unless questioned within one year fron
the date of their execution, and 51V,
¢. 101, s. 58, provides that * all assess
ments made and rates heretofore struck
by the municipalities are hereby con- |
firmed and declared valid and binding
upon all persons and corporations
affected thereby.

Held, affirming the decision of the
Court of Queen’s Bench, 6 Man. I. R.
565, Paterson, J., dissenting, that the
assessments for the years 1880 and
1881 were illegal for want of a by-la
and the sale made for unpaid tae
thereunder was void.

Held, per Strong and Gwynne, JJ.
Paterson, J., contre :

(1) That the Aects 45 V., c. 16,50
and 51 V., e. 101, s. 58, only cure i
gularities but will not make goods
deed that was absolutely void, asi
this case.

(2) That until the patent was issuel
by the Dominion Government, the
lands were exempt from taxation, Th
patent did not issue until April, 183
Hence the taxes for which the land
were sold acerued due while they wer
vested in the Crown.

Held, per Strong, J., following Mt
Kay v. Chrysler, 3 S. C. R., 436, ul
O'Brien v. Cogswell, 17 S. C. R, #
that the defects cured by 45 V., ¢l
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s, 7, are only irregularities in the pro- |
eceedings connected with the sale, as .
distinguished from informalities in the !
sssessment and levying of the taxes.
Whelan v. Ryan, Supreme Court of
Canada, Nov. 17, 1891.

TELEGRAPH COMPANIES.

1. MisSTAKE—CONTRIBUTORY NEGLI-
GENCE.

Where a message is received which
reads as if sent from South Carolina,
instead of from Staten 1sland, and
plaintiff though in expectation of a
nessage from the latter place, without
making inquiry of any of defendant’s
agents, goes to South Carolina, he is
not guilty of contributory negligence.
Tobin v. Western Union L'el. Co., Penn.,
23 Atl. Rep. 824,

9, FAILURE T0 DELIVER MESSAGE—
! BXCESSIVE DaMAGES.

Where a telegram is sent over de-
fendant’s wires to plaintiff in care of
“Mr. B.,”” and there is no person by
the name of ¢ B.?” in the place to which
the message is senb, and defendant
makes no effort to find plaintiff in
order to deliver it to him, defendantis
liable in damages.

I an aetion for failing to deliver to
g plaintiff a telegram from his wife in-
¢ forming him that a sick child of theirs
8 was worse, a verdiet for $4,500.25 is
¥ excessive.  West Union Del. Co. v.
Toughton, Texas, Supreme Ct. Dec.
1891, 11 R. R. and Corp. L. J. 112.

£ 3. FAILURE TO DELIVER MESSAGE—
g DAdacGEs,

¥ In an action against a telegraph
g company for delay in delivering a
lessage, where it appeared that plain-
iff, who was constructing a building,
g rent to C. for materials, leaving the
& plans with his workmen ; that after-
\mrds he telegraphed that the plans
e sent to C., but the message was not
S dclivered ; that while at C. he agreed
gon the materials and prices, but could
2106 conclude contracts for the material,
%1 the absence of the plans ; that after-
Brards the price of the material ad-
fvanced—an instruction that plaintiff’s
gueasure of damage was ¢ the amount
pic paid for the message, the value of

i hintiff’s time lost, and the difference
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he had to pay by reason of the advance
in the price of material 7’ was properly
given,

The refusal to instruct the jury that
it was plaintiff’s duty to use reasonable
efforts to avoid or lessen his damage,
and if a reasonably prudent business
man would have sent another telegrram
for the plans, and if such telegram had
been sent the plans would have reached
plaintiff in time to have consummated
his contract, then plaintiff is only en-
titled to compensation for the value of
his time and expense during the extra
time he would have been kept at C. on
account of the delay, was error.

Defendant is not relieved from lia-
bility for special damage resulting from
such delay, by the fact that at the time
the message was sent it had no notice
of the contracts plaintiff was about to
enter into, or the damages liable to
arise from such delay. Guif, C. & S. P,
Ry. Oo. v. Loonie, 18 S. W, Rep. 221,
Tex. Sup. Ct.

4. NON-DELIVERY OF MESSAGE —
MEASURE OF DAMAGES.

Plaintiff, anticipating a heavy decline
in the market price of certain corporate
stock, and desiring to speculate in the
same by selling on the exchange before
the decline began, and thereafter pur-
chasing at a lower figure, delivered to
defendant telegraph company, in Co-
lumbus, Miss ., a message to his brokers
in New York city to sell a certain num-
ber of shares. The message was not
delivered to the brokers until eight
days later, during which time the stock
had dropped from $73 to $55 per share.
Plaintiff in faet had no stock to’sell,
but kept with his brokers secarities,
on the strength of which they would
have sold the stock on the exchange,
and bought again at plaintiff’s order.

Held, in an aetion against the tele-
graph company to recover the differ-
ence in price between the stock at the
time the message should have been
delivered and the time it actually was
delivered, that the damages were toc
remote, uncertain and speculative, and
there could be no recovery therefor,
46 TFed. Rep. 40, affirmed. Cahn v,
Western Union Tel. Co., U. S. C. C. of
App. Dec. 1891, 11 R. R. and Corp. L.
J. 138.

M. L, D. & R. 17
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Note.

We think the case at bar falls within the
principle of the case of Teleyraph Co. v. Hall,
121 U.S. 444, and much authority is cited in
line with that decision, so we donot see why
that should not be take i as settled law; at
least the case is binding upon us. (Opinion of
the Court.)

5. BRROR IN TRANSMISSION OF DEs-
PATCH—CONDITION LIMITING RESPON-
SIBILITY OF COMPANY — ARTS. 989,
990, 1676 C. C.

Held, where there is evidence of
negligence on the part of a telegraph
company, or its employees, in the
transmission of a despatch, the com-
pany will not be protected from the
consequence of such negligence by the
faet that the blank form, used for
writing the message, contained a p. at-
ed condition to the effect that the
company would not be liable for dam-
ages arising from any error in the
transmission of an unrepeated tele-
gram. Great North Western Telegraph
Company v. Laurance, Montreal, Jan.,
1892, Q. B.

Noles.

In Bell v. Dominion Telegraph Co., 3 Leg.
News, 403, Johnson, J., Superior Court, held
that a telegraph company is respoansible to
the person to whom 2 message is directed,
for negligence in failing to deliver a tele-
gram; the fact that the sender did not
repeat the message does not affect the right
of the person to whom the message is
addressed, In Watson v. Telegraph. Co.,
5 Legal News, 87, Jetté J., Circuit Court.
Montreal, held, that a telegraph company
is rcs*)onsiblc to the receiver of a telegram,
for damages caused to him by an error
arising fr ‘m the negligence of an emplayee
of thc company in the transmission of an
unrepeated message ; even where the sender
of the telegram writes it on a blank form on
which is printed a condition that the com-
pany will not be responsible for mistakes
i the transmission of messages which are
not printed.

TELEPHONE SETVICE—See Contracts
3.

TENDER OF DAMAGES ASSESSED—See
Eminent Domain.

Trae DrRAFrS—See Banks and Bank-
ing 5.

TICKET AGENT—See Railroad Com-
panies 7.

TirLE—See Sale of Goods 6.

TORTS OF SERVANT—Sce Master and
Servant 2.

Torar Loss—See Insurance 3.

Trani, RESTRAINT OF — Se¢e Res.
traint of Trade.

TRAIN SERVICE, REGULATIONS 4570
—See Railroad Companies 2.

TRANSMISSION OF MESSAGES — See
Contracts 3.

TRANSFER OF PERSONAL PROPERDY
—See Statute.

PTRIAL—SEE ALSO CONSTITUTIONAL
Law 15. 16, 17.

EVIDENCE — CONCLUSIONS OF TH
WITNESS—ADULTERY.

Where a witness has testified that
where at an hotel he overheard a con
versation at night between a man and
a woman in an adjoining room, and
heard various sounds and noises in the
room, he may, after repeating the con-
versation and deseribing the sounds.
state that his conclusion from what he
heard was that an act of adultery was
being committed. Carier v. Curler,
Supreme Ct. of Illinois, 34 Cent. L.J,
114,

TRUSTS FOR PAYMENT OF DEBTS-
See Bills and Notes 13.

TUBNPIKE COMPANY.

LIABILITY FOR DEFECTIVE (o
STRUCTION. !

Defendants, owning land on whid
was @ turnpike road, by agreement i
license from the turnpike company
altered the grade of the road and
removed a fence at the side thereof, »
that the road was on a level with anl
15 feet from a pond, its travelled pai
being 27 feet therefrom.

Held, that defendants, by makie
such alterations, assumed the duty d
the company, but they were not liable
by reason of the u—fenced conditiont
the road, for injuries sustained If
plaintiff from a horse driven by hiz
becoming frightened from some uwr
known cause while proceeding alo
the road at night and running intotk
pond. Sterrett,J., dissenting. Hordid
v. Dunkle, 23 Atl. Rep. 378, Pemst
vania Supreme Court.
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ULTrRA VIRES — See Corporations !
12,

UNLOADING FREIGHT CARS — See
Negligence 7.

VacANT PROPERTY—See Insurance
18.
verpIcT—See Negligence 10.

VicIous ANIMALS—See Animals.

Warver—See Evidence 7. — Insur-
ance 5. 8. 9. 10. 19. 20. 21. 24. 28.

WAREHOUSE RECEIPTS.

BaxKk ACT—PROMISE TO TRANSFER
YAREHOUSE RECEIPTS — GOODS IN
TRANSIT.

Christie, Kerr, & Co. entered into
an agreement with Peter Christie
vhereby the latter agreed to make
advances to the firm for the purpose
of enabling them to get out logs from
the woods, the firm agreeing that
Peter Christie should have security
% upon the logs and the lumber to
g be manufactured therefrom. Peter
K Clhiristie borrowed the money from the
§ Federal Bank, assigned the agreement
E to the bank, and advanced the money
£ to the firm as agreed. The defendants
E subsequently arranged with Christie,
g Rer, & Co. and Peter Christie to
Padvance the money to pay off the
f Federal Bank ; the firm and Peter
@ Christic on their part giving to the
& defendants as security a document in
g the form of & warehouse receipt on the
8 logs, which were then in course of
gtransit to the mill, and further pro-
Euising to give warehouse receipts on
Bthe lumber when manufactured from
Rthe logs. Warchouse reeeipts were
friven to the defendants upon the
¥inanufactured lumber stored in the
girm’s yard. The firm heeame insolvent,
Btic defendants seized the lumber, and
gthis action was brought by the firm’s
ssignee for the benefit of creditors
Rior the alleged wrongful seizure and
pronversion.

B Hcld, Burton, J. A., dissenting, that
Rie promise made to the bank support-
@i the subsequent transfer to them of
Bhe warehouse receipts for the manu-
ictured Tumber, under s. 53, s-s. 4, of
ghe Bank Act, R. S. C. ¢. 120, and

g€y were consequently valid.
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The document given to the defend-
ants at the time of the arrangement
with them was not a valid warehouse
receipt within the meaning of the Act,
as the logs were then in transit.

Judgment of Boyd, C., of the 4th
June, 1890, affirmed. Tennent v. Union
Bank, Ontario Ct. of Appeal, Jan. 1892
(Can. L. T.)

WARRANTY—See Sales 3. 7. 9.

WATER COMPANY.
REGULATIONS.

A rule of a water company which re-
quires water-rates tobe paid quarterly,
adds a penalty of 5 per cent, in case of
default of payment for 10 days, and
provides that after a defanlt for 15 days
the water shall be shut off from the
premises, is a reasonable regulation.
Tacoma Hotel Co. v. Tacoma Light &
Water Co., Wash. 28 Pac. Rep. 516.

WATER COURSES.

1. DIVERSION—EVIDENCE.

The owners of & mill receiving part
of its power {from water, and part from
steam, sued for loss of water-power,
and were allowed to show the cost of
furnishing an equivalent in steam-
power for the water-power taken by
defendants. Defendants were then al-
lowed to chow the cost of superseding
plaintifi’s engine with onn large enough
to supply all the power required.

Held, that the admission of defend-
auts’ evidence was proper io aid the
jury to correctly determine the diminu-
tion of the market value of the pro-
perty. Howe v. Inhabitants of Weymouth,
Mass. 29 N. E. Rep. 646.

2. LICENSE T0 Froop HIiGHWAY—
LIABILIRY 0¥ LICENSOR FOR NEGLI-
GENCE OF LICENSEE — DAMAGE BY
BREAKRING OF MILL DAM—RIGHTS AND
LiABILITIES OF RIPARIAN PROPRIE-
TORS FOR DAMAGE.

A mill owner, having a license from
the township to construct his mill
dam in such a way as to flood a part
of the highway, constructed it se ne-
gligently that it gave way, causing
damage to proprietors below.

Held, that the license to dam water
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back upon the highway was except in
so far as it might be a publie nuisance
affecting travellers on the road, a law-
ful thing; and, the damage Dbeing
caused by the negligence of the mill
owner, the township was not liable.
Judgment of MaeMahon, J., at the
trial, reversed. Ward v. Township of
Caledon ; Algie v. Township of Caledon,
Ontario Ct. of Appeal, Jan. 1892.

WarEr Works—See Taxation 2.

Wirg, INJURY T0—See Negligence
5. 6.

Wire—See Marriage.

WIFE'SSEPARATE ESTATE

GIrrs TO HUSBAND — Ciecks Ix-
DORSED IN BLANK.

Rev. Stat. 1879, § 2396 (dLissouri)
in providing that a wife shall have a
separate estate in certain personal
property, including choses in action,
declares that *‘ the title of any husband
to any personal property reduced to
his possession with the express assenf
of the wife * shall not be affected
thereby, ¢ provided that such personal
property shall not be deemed to have
been reduced to possession by the
husband by his use, occupancy, care,
or protection thereof, but the same
shall remain her separate property,
unless by the terms of said assent in
writing full authority shall have been
given by the wife to the husband to
sell, incumber, or otherwise dispose of
the same for his use and benefit.”

Held, that a wife cannot make a
parol gift of such property to her hus-
band, and her delivery to him without
consideration of a check Indorsed in
blank gives him no right to its pro-
ceeds, although she verbally requested
him to deposit and use them as his
own. McGuire v. dAllen, Supreme Ct.
of Missouri, Dec. 1891, 34 Cent. I. J.
255.

Note.

See note to this case reviewing the strong
dissenting opinion of Barclay, J., 34 Cent.
L. J. 257.

WILLS.
1. CONSTRUCTION.
Under a will by which property is

i

Monthly Lew Digest and Reporter.

bequeathed to the testator’s excceutors
in trust to sell the same, and pay part
of the proceeds to the children of gy
who has several children at the time
of the testator’s decease, children bop,
after said decease, but before distribn.
tion of the legacy, are not entitled to
share therein. In re Landiwehr’s Estaie,
Penn., 23 Atl. Rep., 348.

2. CONSTRUCTION.

Under o clause in a will providmg
that ¢ it is my distinet will and desire
that none of the effects, real, personal,
or mixed, as above devised and e
queathed tomy children, or to citherof
them, can be seized upon or levid
upon for any debt or ¢claim whatever,”
against any of them, a legacy given by
the will cannot be attached in the
hands of fthe execubor. In re Goes
Estate, Pa., 23 Atl. Rep., 383.

3. WILLS — AMBIGUITIES — Drs
CRIPTION OF LEGATEES.

Where a bequest of $4,000 ““ 1o the
Sailors’ Homein Boston?? is claimed by
the National Sailors’ Home and by the
Boston Ladies’ Bethel Society, bothcor-
porations chartered by Massachusetts,
and transacting business in Dosten
evidence that testator was a prominent
Baptist, interested in the work ofa
Baptist church that was representedin
the management of the Boston Ladie
Bethel Society, a Baptist institution
which had maintained a “ Sailey
Home in Boston,” since several yean
prior to testator’s death, and prior to
the date of testator’s will began ihe
creation of the ** Sailors’ Home Fand”
which was known to the testatori,
admissible toshow his intention. s
Sup. Jud. Ct., Jan. 19, 1892. Feulkur
v. Nafional Sailors’ Home.

4. CONSTRUCTION.

To a will by which legacies wereld
to three grand-children of the testat
a codicil was made, reciting that, i
the event of loss to my estate, by m
being security, or indorser for other.
and my executors have to pay the samt
then I direct that my grand-childe
shall pay their proportional share
the same.” Before his death the tet
tor paid a sum of money as sureiy i
his brother.

———
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Hleld, that such loss wasnotintended
wv the codicil to Dbe shared by the
gund-children. Akt v. Hersperger,
Md., 23 Atl. Rep. 66.

3. CONSTRUCTION.

A will gave to each of several legatees
aspecified number of shares of stock
inamanufacturing company, inciuding
a bequest of 500 shares to testator’s
prother for life, and then provided
that the residue of such stock owned
by the testator at the time of his death
“shall be divided among the several
persons and parties to whom 1 have
herein before given legacies of stock,
in the ratio and proportion in which
said legacies of stock are herein before
given; meaning that my residuary
estate in said stock shall be shared by
the same persons to whom I have
(given specified legacies in stock, and
in precisely the same rateable propor-
tions.” By a codicil testator provided
that ¢ I also revoke and cancel, for
reasons growing out of his late un-
hotherly conduct towards me, the
legacy of 500 shares of the stock given
in the aforesaid will?> to his bro-
ther.

Held, that the proportional part of
gthe residuary stock which would fall
klo the brother by virtue of the specifie
Eleacy was separate and independent
giom it, and hence was not revoked
#ly the revocation of the latter. Colf v.
&(olt, U. S. C. C. (Conn.) 48 Fed. Rep.

% 6. CoNSTRUCTION — RELEASE TO
$UEGATEES OF PRE-EXISTING DEBTS.

A. by his last will, after making
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specific legacies, requested that all
notes, bills, accounts, etc., againstany
of his brothers, held by him at his
decease, should be cancelled by his
executors and delivered up to the
malker or makers thereof. Among them
was a note given to testator by his
brother J. and partner, a joint note for
partnership purposes, on which pay-
ments were made by the partnership,
and defendants cancelled and returned
the notes.

Plaintift, the brother J. demanded
return of the money so paid as having
been made in ignorance of the terms of
the will, and under a mistake of law
and fact.

Held, that the notes in question
being partnership notes, were not
within thescope of the releasing clause
of the will, and plaintiff was not entitled
to recover. Waterman v. Alden et «l.,
Supreme Court of the United States,
Feb. 29, 1892, 24 Chicago Legal News,
217.

WiINDING-UP AcT R. 8. C., ¢. 129,
5. 62—See Insolvency 2.

WITNESS.

PRIVILEGED COMMUNICATIONS.

The fact that confidential communi-
cations by a client to an altorney were
made in the presence of a third person
does not qualify the attorney as a
witness in regard to such communica-
tions. Blount v. Kimpton, Mass., 29
N. E. Rep. 590.

WRONGFUL DI1sMISSAT OF OFFICER
OF CorroraTiON — See Mun. Corp.
17.
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LIABILITY OF DEBT. COLLECTING AGENCIES,

The recent case of Aubin v. Emond, |
decided in the Superior Court at Mont-
real April, 5th, 1892, by Mr. Justice |
Davidson, did not, as some of the |
daily papers first reported, determine
the point that it was lawful for a debt |
collecting agency to advertise debtsf
for sale in an unusual and conspicuous '
manner ; what was decided was, that
it was lawfnl for such agencies to
circulate among its subseribing mem-
bers a list containing the names of
delinquent debtors. No one can doubt
that such a decision was quite right
where the issue was simply whether it
was lawful to circulate the names of
debtors among parties who are inter-
ested in such information for the pur-
pose of self-protection. But how would
it have been if another element had
been introduced ; that of threatening
to publish matter with intent to extort
money, and the action had been taken
on a criminal instead of a eivil basis ¢
We will try to answer that ques-
tion.

Another method adopted by these
debt collecting agencies, is toadvertise
for sale by means of conspicuous
posters,the debts of delinquent debtors.
It has always been a matter of surprise
to us that actions against these agen-
cies for advertising these debts have
always, in Ountario, been brought on
grounds of libel, with the result of
course that the debt collecting agencies
have got the best of if, so far. (See
however note at theend of this article).

We will first give section 1 of Lord
Camphbell’s Libel Act as incorporated
in our penal statutes ¢. 163 Rev. Crim.

Law of Can.

¢ Bvery onewho publishes or {hreat.
ens to publish any libel upon any other
person, or directly or indirectly threat.
ens to print or publish, or proposes i
abstain from printing or publishing o,
or offers to prevent the printingor puh
lishing of any matter or thing touch
ing any other person, with intent iy
extort any money or security for money
or any valuable thing, from such per
son or from any other person, or with
intent to induece any person to confer
apon or procure for any person auy
appointment or office of profit or trust.
is guilty of a misdemeanor, and liabl
to a fine not exceeding six hundred
dollars, or to imprisonment for an
term less than two years, or to both.”

Now, Regina v. Coghlan, 4 F. andF.
316, is a case quite in point. Thiswa
a criminal action. The publication
complained of consisted of two ph
cards, one of which ran thus :—*“W.
Gee, solicitor, Bishop Stotford. To le
sold by auction, if not previously dis
posed of by private contract, a debtd
the above, amounting to £ 3,197, dut
upon partnership and mortgage trans
actions ;?? and the other was in sub
stance the same though stating the
amount of the debt as £3,900.

It appeared that there had bee
transactions some ten years ago b
tween the prosecutor and the prisoners
brother, a Mr. Michael Coghlan ; au
the prisoner conceived that therevs
a balance due, and upon seeing pree
cutor in March, said he applied toliz
for the accounts. In October he sawilt
prosecutor again, and threatened
publish the matter ; and that w
followed by the publication of tt




Monthly Low Digest and Reporter.

pacards complained of. But there
lad beer no express threat that they
would be published, if money was not
paid.

The prosecutor Mr. Gee, the above
mentioned solieitor upon examination,
stated that when the prisoner applied
to him for the ¢ accounts ’’, he an-
swered that he had already given his
brother accounts,and was ready to enter
further into particulars, if required to
doso by his brother : but he declined
to enter into the matter with a stranger.
0o another occasion in October after
threatening to institute proceedings,
the prisoner said : ¢ I shall do some-
fling more summary,” and produced a
.parcel containing some hundreds of
placards (copies of those in question),
md stated, *“ I shall post them all
wer the county;’” to which the
vitness said he replied, ¢ That is
simply an attempt to extort momey,
ad if you do so I shall apply to the
police.”” The prosecutor swore that
gnoney was due to him from the pri-
gsoner’s brother, and stated that hehad
Bnade advances upon property ; buthe
Bicuied any partnership. On a subse-
Buent oceasion he stated he saw both
Ebrothers, and the prisoner, in his
Rbother’s presence, renewed his de-
Bnand for aceounts, and repeated his
Etlreat of publishing ; but Michael de-
Edined to enter into the matter and
prent away.  The prosecutor again
EFamed the prisoner not to post the
Ebills ; but he said heshould, and would
B show him up.” Next day seeing one ;
kol the placards posted up, the prose-

P

eusor applied for a warrant.

g In cross-examination the prosecutor
nmtt;ed that the prisoner never asked
or noney, but said, “There is a large |
o due to his bmthel and I do not
ean to lose it.”?

B The prosecution was then pressed a
. od deal as to the alleged advance,
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ete., and the transactions connected
therewith, with a view to show that
there were open accounts between him
and the brother, which the prisoner
might naturally enough press for, so
that he was not in the position of a
mere stranger trying to extort money,
which he knew not to be due, under
colour of demanding accounts. He
admitted that the prisoner had not
asked for money, but only applied for
accounts, and that the brother had
once come with the prisoner to demand
aceounts, so that it appeared the pri-
soner was authorized to apply for the
aceounts.

Palmer for the prisoner submitted
that every count required that the
matter threatened to be published
should be libellous : but

BrAMWELL B. thought otherwise :
since one section had the words ‘‘any
matter,’” not saying *‘libellous”; so
that assuming the intent to extort
money, the indictment might be sustained.
Here, however, he thought that there
was no evidence of an intent to extort
money ; but only to extort accounts.

‘What could be clearer than the
language of the learned Judge. Now,
the head-note to this case states, inter
alie, ** An intent to extort money may
be implied from the circumstances, and
does not require an express demand of
money. But, if it appears that the
object is to compel the delivery of
accounts of moneys honestly believed to
be due and owing, there isno evidence
i of theintent.”” Mr Odgers in his work
i on Libel and Slander, (Philadelphia
| Edit. of 1887 from second English
' Edition), p. 426, states : “ and a demand
| of money whxch defendant honestly
believes to be due, and owing to him,
is no evidence of such an intent,”’ ¢iting
this case. Itis evident that this writer
did not read the case through, and the
rather misleading terms in which the
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syllabus is couched, no doubt led him
into an entire error.

It is evident from the language of
the learned Judge that the prosecutor
lost his case through a technicality, for
the act in yuestion only provides for
extorting money, which is technically |
different from extorting an account. |
After considering the question of libel,
thelearned Judge concluding said: “As
to the count for extorting money, he
thought there was no evidence of an
attempt to extort money ; on the con-
trary, it was plain that the intent was
to compel the delivery of eccount. And
as to the count for libel, he was of
opinion that there was no libel (as he
had told the grand jury) becauseit was
not libellousto publish of another that
he owed money. On the count forlibel
the jury returned a verdict of ¢ not
guilty.” The other count was with-
drawn from them.

There is not the least doubt that the
collecting agencies in question, either
through their subsecribers or their
officers do ‘¢ directly or indirectly
threaten to print or publish, or propose
to abstain {from printing or publish-
ing?” the names of debtors. When
the agency through its officials makes
the threat, the case is still clearer
against them, for they are not extort-
ing money due to themselves, but the
whole scheme is got up on their part
for the securing of a commission,
whether the commission is paid to
them, in the form of an annual fee or
otherwise. The sole raison d’étre of
these agencies is their ability to earn a
commission from their customers by
blackmailing their debtors. And there-
for a part of the money which they
extort goes into their own hands.

Let us now see how the civil law
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affects such agencies. We will cite
from Sourdat on ‘¢ Responsadilité. » At
art, 439 he says (Trans.)

“ Wethink, however, that he Who,
having open to him several methods of
exercising a right, chooses withont
good reason aud with the manifet
view to injuring another, the methol
which is wmost likely to injure that
other, is chargeable with both fau
and delict in the sense of art. 13§
Civil Code.”

In this sense Touillier, 11. No. 119,
Proudhon, No. 1486, Prussian Code Ist
part, tit. 6, art 36 and 37.

It is quite evident that there ar
methods of advertising debts for sale
which, while giving the best possille
results to the advertiser, will not injure .
the debtor. Such is the method use
ally adopted by the curators of insl
vent estates. ]

Is then the advertising of debts for
sale by means of conspicuous postes
such an extraordinary method ast
shew ¢ manifest intention to injure™!
If it is preceded by a more or I
threatening letter, as is generally the
case with collecting agencies, theinter
tion to injure becomes quite evident,fo
the publication or otherwise of e
matter is shown to be dependent upn
the non-payment or otherwise of tke
debt. ’
Note.

Since writing the above we have jul
noticed the decision in Green v. Minng
digested in the “ Early Notes of Cases™d
the current number of the Canada Law Jour
nal. In this case there was a difference bt
tween the amount advertised and that whid
was actually due by the plaintiff. This dife
nece made plaintiff’s account appear
ger. .
Held, that the publication waslibellousad
could only be justified by showing its trulh;
and as the defendants had failed to shor
that plaintiff was indebted in tne sum me
tioned in the poster, they were liable &
damages (Queen’s Bench Div., Feb. 21.)




