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WrrH this number we publish the Index and Table of Cases,
etc. This index is, in fact, u carefully-prepared analysis of the
contents of the volume, and not merely a grouping together of
headlines of cases. Each point decided or discussed will be
found under its own proper heading, with full cross references,
so as to obviate unnecessary reduplication. The Table of Cana-
dian Cases gives as far as possible the number of the volume of
the authorized reports in which each case appears, and in the
Table of English Cases the report is also referred to.

THe zea. generally displayed by the judges of the High Court
of Justice'in the Province of Ontario in the discharge of their
important duties is so well known, that it appears unfortunate
that there should be any exception to the rule. The Chancery
Division rejoices in one judge more than the other Divisions, and
vet, for some reason not very clear to the public,at the recent
sittings of the Divisional Court only two judges were in attend:
ance. On the 16th of Decamber, Mr. Justice Ferguson, who was
to have taken the Judges’ Chambers and Weekly Court, was
uniable to attend owing to illness, Mr. lustice Street gallantly
came to his relief . @« Monday, and Mr. Justice Falconbridge held
the court on Tuesday. On Wednesday,it appears, no judge
could be found, and the Chancellor was under the necessity of
announcing that he hau telegraphed to Mr. Justice Meredith
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with a view to his. taking the business,. but as he had not heard
from htm he would himself devote a part of the time of the mid-

" day adjournment of the Divisional Court, 'n which he was pre-

~siding, to the Weekly Court business, No one can suppose that
Mr. Justice Meredith would be guilty of any intentional dis-
courtesy to his chief; probably he never received the message.
But it was hardly fair that the Chancellor, who has never shirked
work, and who in his devotion to duty is second to no judge
who ever sat on the Bench, should have (o do another person’s
work unnecessarily. This incident brings up squarely the ques-
tion as to whether any judge should reside at a place which is
beyond the reach of a messenger when his presence is urgently
needed at Osgoode Hall, The inconvenience of judges of the High
Court residing out of Toronto has been before pointed out, and
unless some other remedy can be found the Dominion Parlia-
ment may be moved to interfere.

IT being, as we believe, the 'constant desire of the Benchers
of the Law Society to administer their important trust for the
benefit of the profession, we may expect that they will look with
favour on a suggestion we desire to make. Among other con-
veniences of late established at Osgoode Hall have been two
smoking rooms, to which members of the profession may, in the
intervals of business, adjourn for the enjoyment of * the weed.”
The accommodation furnished in the way of cloak rooms has been
improved ; the younger members of the profession are accorded
the use of the lawn for tennis and such like amusements. These
conveniences are very well in their way, but there are some
degenerate members of the profession who unhappily do not offer
incense to the goddess Nicotina, on whose behalf we would ven-
ture to put in a plea for consideration, Occasionally time hangs
heavily on their hands, and they need a little relaxation from the
perusal of even the current reports or such toothsome morsels as
Coke upon Littleton, and such like beauties of the law. We
believe the society regularly takes the London Times, but we are
not aware that any other periodicals, except those ofa legal char-
acter, are taken by the Law Society, Even the Times is stowed
away in a corner, and is only accessible upon a personal applica-
tion to the librarian. Now we would venture to suggest that one of
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the rooms at Osgoode Hall should be set apart asa reading room
for current periodical literature, in which should be found some
of the leading dailies, weeklies, and monthlies, These periodicals
need. not be preserved, but tenders for their purchase when done
with might be obtained, and, if this plan were adopted, it would
probably be found that this addition we propose to the conveni-
ences of Osgoode Hall would not entail any very serious expense ;
and we have no doubt it would be very generally welcomed by
all members of the profession.

APART from the question of the convenience of those who fre-
quent Osgoode Hall, there is another feature of the matter which
is of perhaps more importance. The legal profession, for its pro-
tection in all the Provinces of the Dominion, needs cohesion and
the fostering of a strong esprit de corps. The above suggdstion
tends in that direction, and is therefore helpful so far as it goes.
Apropos of this subject, we would call attention to soine remarks
of the Lord Chief Justice of England in the address recently
delivered by him at the commencement of the course
of lectures under the auspices of the Council of Legal
Education. In the course of his remarks upon the present state
of legal education in England, Lord Russell said: “It was the
taunt levelled at the Bar that, while in other professions and in
handizrafts long service and special preparation were considered
necessary as a guarantee of fitness, there was no such safeguard
in the case of the Bar. The taunt was the harder to bear because
it was based on truth. It was said that 2 man had ounly to *eat
his way ’ to the Bar, which was a rontemptucus mode of con-
demning the requirement of keeping term by dining in hall. 1
do not join in that condemnation. I maintain that the require-
ment is wise and useful, but it must not stand alone. Just as.
much of the advantage of university life springs fromn the associa-
tion of students in their studies and sports, so the meeting in
hall, for even the commonplace purpose of dining, has its direct
advantages. Friendships are formed, schemcs of mutual encour-
agement in study are set on foot, a spirit of emulation is culti-
vated, a feeling of good fellowship springs up, the rough edgesare
smoothe off, and a staadard of mannersand of conduct attained,
which, fashioned by the students in the aggregate, will generally
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ba found to be htgher than in the average mdmd‘ual ‘A discip-
linary- force is-also thus brought into-action which lasts during
professional life. -1 do not hesitate to say that to the associa-
~ tioh which so largely prevails amongst-us are in"great measure to
be attributed,in the first place,the honourable character which the
Bar as a whole has always maintained, and, in the second place,
the fact that, although our profession is one in which men are
brought into close and severe personal competition, there is a
. marked absence of jealousy and ill-will amongst us, and a gener-
ous appreciation of men according to their deserts,”

GOVERNMENT AID TO LAW 4S8SOCIATIONS.

The writer has heretofore taken advantage of the columns of
this'journal to bring before the members of the prefession the
great advantages which must accrue to the Bench and Bar alike
in keeping up the interest in, and developing, the law associa-
tions now so largely organized throughout the Province of
Ontario, and which we should like to see springing up and flour-
ishing in all the other provinces. The action of the Govern-
ment in recognizing law associations by asking the Legislature
for a wunt in aid of judges' libraries should naturally stimulate
the members of the profession generally to renewed effurts
in making their various local associations as influential and
progressive 1s possible, but the indirect assistance thus given
by the Government should form a certain and definite source
of income to meet the yearly expenses of the law libraries. Some
years ago a deputation waited upon the Attorney.General to
urge upon him the importance of adopting what would be a more
satisfactory basis of distributing the grant which is made annually
towards the maintenance of judges' libraries at county towns
in Ontario where law associations are established, and atten-
tion was drawn to what would be the result of dividing. the
appropriation equally among all the associations entitled to share
in same. What was then predicted has been demonstrated in the
amounts distributed during the past three years. For example,
,"upon reference to the account of the treasurer of the Law Associa-
tion at Hamilton it will be found that the grant in 1893 was
$71.43; 1894, $66.68; and in the present year the share has
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diminished to $55.56. This shows clearly that the organization
of new county law associations (which means the creating o
others entitled to share in the Government hounty) has had the
result-anticipated, of making a material difference in the amount
available for each librar,,

It may, of course, be fairly argued that this scheme of distri-
buting the annual grant is more advantageous to the smaller
associations, weak financially by reason of their paving power
being limited to the number of members, who, in small centres,
are necessarily fewer than in the larger towns and cities. On the
other hand, it can be with equal force contended that the larger
centres represent the greater proportion of the public to be served,
who niight claim to be entitled to a larger proportion of the grant
made under the head of “ Administration of Justice.”

Upon the principle that * the gods help those who help
themselves,” the members of the law association contributing
their own money for the establishment and equipment of law
libraries might with some reason expect the grant to be dis-
tributed upon a maximum or minimum scheme, the grant being
based on the numbers of cach association in good standing,
the maximum not exceeding, say, $100, and the minimum grant,
say, $20 or $25 per vear. In that way. the weaker association
would not lose by reason of its weakness, and the stronger
association would be stimulated to even greater eiiciency if the
grant was a per capita grant, and that without, to any appreci-
able extent, increasing the sum annually voted by the Legislature.

The object in calling attention at this time to the steady falling
off of this nost acceptable grant is that law associations at their
annual meetings might profitably deal with the matter. and per-
haps, by united action. make such representation to the Govern-
ment as would bring about some new arrangement for distributing
the grant upon some such basis as has been outlined above, oron
some lines which would prevent the continual reduction in the
income of all associations, which must be the resull if the presen
system continues to govern the division of the money.

W. F. Burrox.

Hamilton, 31st December, 1895,
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"~ Reviews and Notices of Books,
The Ontaric .Assi‘gnznenis,.,flgt;, with Notes, By Richard S. Cas-

sels, of Osgoode Hall, Barrister-at-Law., Toronto: The
Carswell Company, Publishers, 1893,

Mr. Cassels has given the profession a very useful, handy
book, following on the lines of the pocket edition of the Assign.
ment Act, published in 1891 by Henry Barber & Co., to which
notes were appended by Mr, Cassels.

As the annotator tells us, several amendments to the Act
have been made since then, and a number of decisions dealing
with its counstruction have been decided. These decisions are
now given in an accessible manner. A few forms bave lL:en
added, and some cases noted, relating to composition agreement,
Whatever Mr. Cassels does is always done carefully and well.
We have therefore no hesitation in recommending this book to
-those who may be interested.

The Manitoba School Question. By IF. C. Wade, Barrister-at-Law.
Winnipeg, 18ys.

Some time ago we referred to Mr. Ewurt’s book on this sub-
ject. Mr. Wade desires the public to know the other side of the
question, and presents it in the small volume now before us.
The public are having a dose of this at the present time from a
political standpoint, and what cannot be found in these books
can provably be found in the daily papers,

B i e ) N

The Ontavio Law Index. Embracing all the legislation of the
Province of Ontario, down to and including the year 18gs.
By Harris H. Bligh, Q.C., Librarian of the Supreme Court
of Canada, and one of the compilers of The Dominson Law
Index, ete. Toronto: The Carswell Company, Publishers,

18gs.

This useful compilation does for the Ontario Statutes what
was done by Bligh and Todd for those of the Dominion. The
index contains all the Acts, public and private, whether repealed
or still in férce, as well as referring to every subject upon which
the Legislature has passed, continuing the same, with its amend-
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ments, in an unbroken succession of references, from the earliest
enactment down to the present time. “

We quite agree with the thought of the author us to the
propriety of indexing statutes which have been superseded. or
appealed. As he well says, they have historic value, and have
often to be consulted in their relation to subjects still affected by
them. As to the work itself, every index muker has his own way
of doing his work. We might, perhaps, have done some of this
a little differently : but, so far as we have had opportunity of
judging, the contents need no apology, and will be of great con-
venience and utility to the profession and the public,

&

Constilution of the United States at the end of the First Century. By
George S. Boutwell, Boston, U.S, D. C. Heath & Co., Pub-
lishers, 18g5.

This volume by Mr. Boutwell, who is recognized as a com-
petent authority on such matters, sets forth in a concise form the
substance of the leading decisions of the Supreme Court, in
which the Constitution of the United States has been examined
and interpreted.

The author tukes satisfuction in the thought expressed thus:
“ The line of sovereignty in the States, and the nature, extent,
and limits of the sovereignty of the National Government, have
been distinctly marked, and thus the gravest questions that
threatened the harmony and questioned the existence of the
Union have passed from the field of debate into the realm of
settled law.”” It is possible that these congratulations may be a
little premature, but, so far as the work itself is concerned, it is
well put together, and will be of interest as a book of reference
to all students, und must, of course, be a very valuable work to
our friends on the other side of the line. It seems to be the
only book in which the decisions of the Supreme Court of the
United States on constitutional questions are cited under the
section and clause of the Constitution to which the decisions
relate, or, in other words, the only single volume in which a
view, at once comprehensive and minute, may be had of the
Constitution as it has been interpreted by the Supreme Court.
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 DIARY FGR DECEMBER:

1. Sunday ........2s¢ Sunday in Adeent,
© 3. Tuesday........County Court Jury and non-Jury Sittings in York.

§. _ Thursday..... ..*Chnncevy Divislonal-Court sits, .-~ :

6. Friday...........Rebellion broke out in 1837. Convocauon meets.

7. Saturday ...... Michaelmas Term ends. Rebel: defeatea

8. Sundry.. ......ond Sét%day in Adwent,  Sir William Campbell,ﬁth C.J.
of Q.B., 1825,

1o, Tuesday....... Niagnra destroyed by U.S. troo Js, 1813

12, Thursday...... ..Slr}{obn Thompson, 1.C., died 1804,

13, Friday....... .8 Strong, C.]. of 8.C., 18¢2.

15, Sunday....... 3rdSum’i;m Advent, ]. B.Macaulay, 15t C.J. of C.P,,
1849, Prince Albert ied, 1861,

17. Tuesday........First Lower Caamdxan Parliament, 1702.

18. Wednesday. .. ...Slavery abolished in the United States, 1862,

t9. Thursday..... .. Fort zagara captured, 1813,

22, Sunday.........gtk Sunday in ddven:. .
24. Tuesday........Christmas vacation begins.

25.  Wednesday, .....Chnstmae Day.

27. Friday. ........8t John, . (3. Spragge, 3rd Chaneetlor, 1869, Upper

anada made a Province, 1791,
29. Sunday.........zs Sundry after Christimas.  Siv Adam Wilson, C.J. of
., died, 1891,
31, Tuesday.,......Cunvocation half-yearly meeting. Montgomery repulsed
at Quebee, 1775,

Renorts and Notes ot’ Gases.

ENGLAND.

et e

JTUDICIAL COMMITTEE OF PRIVY COUNCIL.

(Before Lord Waison, Lord Macnaghten, Lord Morns, Lord Davey, and
Sir Richard Couch.)

VIRGO v. CI1TY OF TORONTO.

Municipal  law—By-law—Hawhers— Nubsance- -Restvaint of trade—
Public rights.

A statute giving a city corporation power to pass by-laws ** for licensing, regulating
and governing hawl.ers and petty chapmen, and other persons carrying on peity trades
. . . and for fixing the sum to be paid for a license jor exercising such ealling . . .
and the time the license shall be in force,” does not include a power to prohibit hawkers
from plying their trade at all in a substantial and important portion of the city, noques-
tion of apprehended nuisance being raised,

By a by-law of the municipal council of the city of Toronto, hawkers, petty chap-
men, and other persons carrying on petty trades, were prohibited from carrying on busi-
ness on certain streets comprising the busiest and most important thotoughfares of the
city.

y Keld, that the by-law was wiira vives of the power granted to the corporation by
% 495, 55, 3, of the Consolidated Municipal Act, 55 Viet., ¢. 42.
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There is & marked distinetion between the prohibition or prevention of a trade and
the regulation or governanee of it.  The power to regulate and govern seems to imply
the continued existence of that which is to be ragulated or governed.

A municipal power of regulation or of making by.laws for good government, with-
out express words of prohibition, does not authorize the making it unlawful 1o carey on a
lawful trade in & lawful manner.

The effect of the by-law being praciically to deprive residents of buying goods or
trading with the class of traders in question, the question was one of substance, and
should be regarded from the point of view of the public as well as of the hawkers,

11.oxnox, Nov, 16th, 18ys.

This was an appeal from a judgment of the Supreme Court of Canada,
reversing by a majority the previous decisions of the Cowrt of Appeal for On.
tario, and of Chief Justice Sir Thomas Galt. 722 8.C.R, 447 and 30 C.L.J. 355.)

‘The question for decision was whether a seciion of a by-law was com-
petently and validly made by the corporation of the city of Toronta.

The section in question is designated as subsection 22 of section 12 of
by-law 2,034, in amendment of section 12 of by-law 2,453, The last-mentioned
section, as amended, requires a license to he taken out by -

“ All hawkers, petty chapmen, or other persons carrying on petty trades,
or who go from place to place, or to other men’s houses, on foot or with any
animal bearing or drawing any goods, wares, or merchandise for sale, or in m
with any boat, vessel, or other craft, or otherwise carry goods, wares, or mer-
chandise for sale ; except that no such license shall be required for hawking,
peddling, or selling from any vehicle or other conveyance, gouds, wares,
or merchandise to any retail dealer, or for hawking or peddling goods, wares,
or merchandise the growth, produce, or manufacture of this province, not being
liquors within the meaning of the law relating to taverns or tavern licenses, if
the same are being hawked or peddled by the manufacturer or producar of
such goods, wares, or merchandise, or by his bona fide servants or employees,
having written authority in that behalf, and such servant or employee shall
produce and exhibit his written authority when required so lo do by any muni-
cipal or peace officer : nor from any pediar of fish, farm, and yarden produce,
fruit, and coal 0¥, or other small articles that can be carried in the hand or in
a small basket, nor from any tinker, cooper, glazier, harness-mender, or any
person usually rading or mending kettles, tubs, household goods, or umbrel-
las, or going about and carrying with him proper materials for such mending.”

Section ¢ was the only part of the by-law complained of. It is in the
following words -~

“ No person named and specified in subsection 2 of this section {whether
a licensee_or not) shall, after the first day of July, 1892, prosecute his calling
or trade in any of the following streets and portions of streets in the city of
Toronte.”

Then followed an enumeration of eight streets in the city of Toronto, and
it was stated in the evidence that these strests comprise the busiest and most
important thoroughfares of the city.

The statutory power under which the corporation claimed lo make this
by-law is contained in the Municipal Act of Ontarie (¢, 184 of the Revised
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Statutes of Ontario of 1887), section 49§, which so far as is material is in the
following words :— '

“The council of any county; city, and town separated from the county for
municipal purposes may pass by-laws for the following purposes :—

“For licensing, regulaling, and governing hawkers or petty chapmen, and
other persons carrying on peity trades, or who go from place to place or to
other men's houses on 100t ur with any animal, berring or drawing any goods,
wares, or merchandise for sale, or in or with any boat, vessel, or other craft, or
otherwise carrying goods, wares, or merchandise for sale, and for fixing the
sum to be paid for a license for exercising such calling within the county, city,
or town, and the time the license shall be in force ©

%4 In case of couniies for providing at the discretion of the council. either
the tredsurer or clerk of the county, or the cletk of any municipality within
the county with licenses, in this and the previous subsecticn mentioned, for
sale to parties applying for the same under such regulations as may be pre.
scribed in such by-laws ;

“t Provided always that no such license shall be required for hawking
peddling or selling from any vehicle or other conveyance any goods, wares or
merchandise, to any retail dealer, or for hawking or peddling any goeods, wares
or inerchandise, the growth, prodnce or manufacture of this Province, not be-
ing ligaors within the meaning of the law relating to taverns or tavern licenses,
if the same aic being hawked or peddled by the manufacturer or producer of
such goods, wiares o1 nerchandise, or by his dome fide servants or employees
having written authority in that behalf ; and such servan or employes shall
produce and exhibit his written authority when required so to do by any muni-
cipal or peace officer” . . .

“(a) The word ‘hawkers’ in this subsection shall include all persons
who, heing agents for persons not resident within the county, sell or offer for
sale tea, dry goods, or jewellery, or carry and expose sariples or patterns of
any of such gonds to be afterwards delivered within the county to any person
not being a wholesale or retail dealer in such goods, wares or merchandise.”

Refetence was also made to section j03 of the same Act, which oceurs
under the rubric " Markets.” This section empowers the council of every city,
town, and incorporated villayge, sul.’~:t to the restrictions and exceptions con-
tained in (he last preceding six sections, to pass by-laws for: 1. Establishing
markets. 2. Regulating markets. 3. “ Preventing or regulating the sale by
retail in the public streets, or vacant lots adjacent thereto, of any meat, vege.
tables, grain, hay, fruit, heverages, sinaliware, and other arlicles offered for
sale.”

£, Blake, Q.C., for the applicants,

D Vernet (of the Ontario Bar)and Hoerace Avory for the respondent,

The judgment of the Lords of the Judicial Committee of the Privy Council
was delivered by

Lord Davey : Their lordships are not required to construe this section, or
to say whether the words * adjacent thereto ” do not refer to both public streets
and vacant lots and mean adjacent to a market. Having regard to the previous
sections under the same rubric, they think the clause is one for the protection
of the market only, and of limited application.
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'ln the opinion of their lordships, it cannot be relied on in justification of-the
section now in question, and indeed the point was not pressed by the learned
counsel for the appellants, :

7 It appears to their lordships that the real question is, where under oath
power to pass hy:laws “for regulating and goveining " hawkers, ‘ete., the R —
council may prohibit hawkers from plying their trade at all in a substantial .
and important portion of the city, no question of any apprehended nuisance
being raised. It was contended that the by-law was w/tra vives, and also in
vestraint of trade and unreasonable. The two questions run very much into
each other, and in the view which their lordships take it is not NECessary to
consider the second question separately,

No doubt the regulution anu governance of a trade may involve the imposi-
tion of restrictions on its exercise, both as totime, and, to a certain extent, as to
place where such restrictions ave, in the op'nion of 'he public awthority, neces-
sary to prevent a nuisance, or for the maintenance of order. But their lord-
ships think there is marked distinction to be drawn Letween the prohibition or
prevention of a trade and the regulation or yovernance of it, and indeed a
power to regulate and govern seems to imply the continusd existence of that
which s to be regulated o governed. An examination of other szctions of
the Act confirms theiv lordships’ view, for it shows that when the legislature
intended to give power to prevent or prohibit it did so by express words.

Their Jordships refer {amongst others) to section 489, subsections 23, 2,
28, 2y, 44. 40, 531, and seclion 490, subsections 3. 13, 14, and 15, The
languayge of these subsections, * Preventing or vegulating.” “ Preventing or
regulating and licensing.” tends to show that the framers of the Aet did not
intend to include a power to prevent or prolkit in a power to regulate or
govern. Several raves in the English and Canadian reports were referred to in
iltustration of the respondent’s argument. None of these viases are cdirect
authorities, because the statutes from which authority was derived to make the
hy-laws there in question were framed in terms different from the statute now
under consideration.  But through all these cases the general princi’ ie may be
traced, that a municipal power of regulation or of making by-laws for good
govbrnment, without express words of prohibition, does not authorize the
making it unlowful to carry on a lawtul trade in a lawful manner,

It is argued that the by-law impugned does not amount to prohibition,
because hawkers and chapmen may still carry on their business in certain
streets of the city, Their lordships cannot accede to this argument. The
guestion is one of substance, and should be regarded from the point of view
as well of the public as of the hawkers. The efect of the by-law is practically
to deprive the residents of what is admittedly the most important part of the
city of buying their goods of, or of trading with, the class of traders in guestion.
And this observation receives additional force from the very wide derinition
given to “hawkers ¥ in the Act. At the same time, the *hawkers,” etc, ate
excluded from exercising their rade in that part of the city. There was no
evidence, and it is scarcely conceivable that the trace cannot be carried on
without occasioning a nuisance. The appellants in their printed case wisely
disclaim any intention on the part of the councilto discriminate agaiost hawkers

RN VI - - R
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and pediars in favour of permanent sho pkeepers No other explananon of the
object of the by-laws is offered, The quesuon, thcrefore. is reduced to A bare
question of power.

Their lordships, .n the whole, have come to the concluston that it was
not the intention of the Act to give this power to the corporation. - They there-
fore agree with the majority of the judges of the Supreme Court, and will humbly
advise Her Majesty that this appeal be dismissed with costs.

ONTARIO.

HIGH COURT OF JUSTICE.

Chancery Division.

Div'l Counrt.} [ Dec. 3.
STEPHENS 7. Brary,
Will-—Construciion-- Whe may then be heirs at law"— Deed-— Delivery —
Operation— Trusis and trustees---Limitation of actions — Frusiee Act, 1891,
50 23y 850 1 (@), (8)=-Commencement of statute— Balunce in trustee's ands -
Letter—Acknowledy ment — Estoppel.

‘The father of the plaintifi’s deceased husband, by his will, left all his pro-
perty to trustees, of whom the defendant wa-, the survivor, n trust to convey
and transfer it, after the death of his wife, unte all the surviving children,
share and share alike, and their hairs forever ; and, by a codicil, directed
that the share of the plaintifi’s husband should not be paid over or conveyed
to him, but kept invested by the trustees, and the income paid to him during
his life for his sole benefit, and after his death that such share should be paid
« ser or conveyed to those * who may thon be the heirs at law of my said son,”
share and share alike. 'The property in the hands of the defendant, as sur-
viving trustee, at the time of the death of this son, was all real estate,

Held, per MACMAHON, ], the judge at the trial, that the words above
quoted signified those who wou'd take real estate as upen an intestacy,

Coalswworth v, “2rson, 24 O.R. 183, followed.

‘The testator died in July, 1875, and his widow before the 1st August, 1876;
the plaintiff s martiage to the son took place in July, 1885, and the son died in
Sep:ember, 1886, leaving no issue.

By an ante-nuptial contract the son assigned and conveyed to the plaintiff
all his interest in the estate of his father.

By deed datud 1st Angust, 1876, the children of the testator inade a parti-
tion of the lands among themselves, the trustees joining in the deed, which pro-
vided that the lands thereby assigned as the share of the plaintifi’s husband
should be held and retained by the trustees on the trusts set forth in the
codicil.

By deed dated the and March, 1887, the defendant, as surviving trustee,
conveyed the Jands so retained to the brothers and sisters of the plaintif®s hus-
band 2s his heirs and heiresses at law.
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This deed was, on the day of its date, signed and sealed by the defendant,
and delivered by him to-a person acting oft behalf of the grantess, and wholly
ieft the possession of the defendant on that day, and there was nothing to show
that he did not intend it to operate immediately.

Held, by the Divisional Court, that it took effect from the day of its date.

In this action, begun on the 8th July, 1893, the p-~istiff sought an account
of the defendant’s dealings with the estate of the testator, and a transfer and
conveyance to her of her husband’s share. ‘T'he defend-.at pieaded the Trus-
tee Act, 1891, 5. 13, 88, 1 (¢) and (&), in bar of the action.

Held, notwithstanding that a small balance of $6.33, nscertained as early
as the 3rd Feliuvary, 1887, remained in the defendant’s hands -l the 21st
July, 1887, that the statute began to run in his favour on the 2nd March, 1887,
assuming a breach of trust on that day, and the plaintif’s action was barred
before it was begun,

On the 27th September, 189z, the defendant wrote a letter to the plaintiffs
solicitors, in whicu he stated that all the ~®iirs of the estate between himself,
as trustee, and the heirs were wound up * . long ago as July, 1887 ; that he
“ could not see that he had anything to do with the matter,as all properties con-
cernin which he had any trust were conveyed to the heirs at that time; and
any claim the plaintiff might think she had must be settled with them, as he
had no connection with any such since the date referred to.”

Held, that this was not an acknowledgment which bad the effect of taking
the case out of the operation of the statute.

Held, also, that the defendant was not estopped by the letter from saying
that the conveyance was as early as the and March, 1887,

Judgment of MacMaHON, ], affirmed.

Osier, Q.C., and N, /. Dawidsen for the plaintift,

Moss, Q.C., and W. /. Aerr for the defendant,

Div'l Court.] [Lec. 3.
HENDERSON 7. HENDERSON,

Limitation of actions ~R.S.0., ¢ 224, 8. 3, 38 17 85,13, 14y 15~ Purchase of
Sarm - Possession by son of purchaser--l'ayment of movigage--Contribu-
tion by son--" Profits of the land"—* Rent”

1n Match, 1881, the testator purchased a farm and had it conveyed to him.
self. In April, 1881,0ne of his suns, with the testator’s assent,given aftera cos-
ference with his other sons, went into possesson of the farim, upon an understand-
ing that he should contribute such sum as could be spared off the farm, after its
yielding a living to him, towards payment of the mortgage thereon, until the
mortgage should be paid, when he was to have the farmi.  He continued in
actual possession and occupation from April, 1881, till his death in Novamber,
18g2. He contributed in ali $1,000 towards payment of the mortgage, and with
his contributions and payments made b} his father the mortgage was paid ,off,
after which he asked his father for,aconveygnee.  His father declined, but said
he would leave him the farm by will. He died hefore his father, leaving all his
property by will to his wife and child,  After his death his father made a will
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leaving the farm to the plaintiffs, and. died in 1894, the son’s widow continuing
in possession. In an action of ejeatment brought against Fr by the plaintiffs,

Held, MEREDITH, ], dissenting, tha* on the purchase by and conveyance
to the father of the farm the law put him into possession of it, there being no
other person in possession in fact ; that when the son went into possession, the
father’s possession ceased, and he was not thereafter in receipt of the “ piofits
of the land,” within the meaning of 5. 5, s-s. 1, of the Real Property Limitation
Act, R.8.0,, ¢. 111; that the son was not a tenant from year to ,<ar, nor a
lessee, and the money he contributed was not “ rent,” withi: :he wmeaning of
8. 14 nor was such money “rent " or “ profits of the land,” within the meaning
of 5. 5, &3, 1, or in any way ; and there being no acknowledgment by the son in
writing within the meaning of s, 13, nor anything else which could stop the run-
ning of the statute, the title of the father was extinguished, vnder s. 15 of the
Act, at least six months before the death of the son.

Watson, Q.C.,and L. M. Hayes for the plaintiffs,

K. B, Fdwards for the defendant,

Div'l Court. | [Dec. 3.
FERGUSON . TOWNSHIP OF SOUTHWOLD.

Municipal cerporations — Negligence— Way— Want of vepaiv— Querkead vb-
struction —Liability -- Finding of jury— Contributory negligence— Damages.

If something exists or is allowed to remain above a highway which inter-
feres with its ordinary and reasonable use, this constitutes want of repair and a
breach of duty on the patt of the municipality having jurisdiction over the
highway.

A branch of a tree growing by the side of a highway extended over the line
of travel at a height of about eleven feet. The plaintiff, in endeavouring to pass
under the branch on the top of a load of hay, was brushed off by it and injured

Held, that the jury having found that the highway was out of repair, anu
the defendants having had notice of the position of the branch, they were
liable, in the absence of contributory negligence.

Embler v. Town of i¥ailkill, 57 Hun. 384, specially referred to.

The question whether a highway is ont of repair is a question for the jury.

Derochie v, Town of Cornwail, 21 AR, 279, followed.,

It appeared by the evidence that the pla'ntiff had havled bay upon this
road and passed this particular place nat long before ; tiiat he and another man
who was on the load with him, when appioaching the branch, observed the
situatiot, but concluded they could pass in safety : that the other man did nass
safely under the branch, and the plaintiff, instead of lying cloze to the hay, put
up his feet to raise the limb, which he failed to do.

Hedd, that the plaintiff was not called upon 1o do the very best and wisest
thing ; and, upon the evidence, the court could not interfere with the finding of
the jury that the accident might not have been avoided by the exercise of
reasonable care on the part of the plaintiff,

Connmell v, Town of Prescott, 23 S.C.R. at pp. 162.3, refeired to,
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Held, also, upon the evidence, that the sum assessed as damages, $1,200,
was 1ot 50 excessive as to warrant the court in interfering,
J. M. Glenn for the plaintiff.

Osler, Q.C., and James A. McLean for the defendants.

- et

Div'l Court.} [Dee 15.
McCULLOUGH % ANDERSON,

Damages—Negligence— Evidence—fury— Excessive damages,

This was an action to recover damages for injuries received by the plain-
tiff, while in the service of the defendants as a farm hand, from the kick of &
horse. At the trial the jury found ft  the plaintiff, and assessed the damages
at $8vo.

A motion by the defendants to set aside the verdict and dismise the
action, or for a new trial, was refused, ROBERTSON, |, dissenting.

Upen the guestion of damages the following obseivations were made by

FERGUSON, J.: It was also contended that the damages awarded are
excessive in amount. As the authorities stand at present, it is, | think, in
the power of the court to interfere where the damages are plainly excessive in
amount, and the court can see that such interference would be right and neces-
sary to the ends of justice between the parties ; hut 1 do not see the way o
interfere, or that the court should interfere, in the present case. All the evi-
dence s to the extent of the injury sustained by the plaintiff; and circum-
siances 1 which he received the injury, went fairly and properly to the jury.
Some of the evidence was intended to show, and went to show, that the
injury was not of a serious character, and that part of the plaintiffs suffer-
ing, incouvenience, expenses, and loss was attributable to a former injury
received by him. Some of it went to show that the injury was of a serious
character, and that his suffering, nconvenience, expenses, and loss were not
in any part or degree attributable to a former injury received by him. The
jury, with all this before them, assessed the damages at a sum which, when
the circumstances and surroundings of the parties are considered, appears to
be large, it is true, but, as I think, not so large as to be unconscionable, or to
shock one's ideas of right and wrong. It is not a case in which any legal
measure of damages is afforded by which the court can say that the jury was
wrong.

Clute, Q.C., for the defendants,

C. K. Lyons and M. Wright for the plaintiff,

Common Pleas Division.

MergpirH, C.J. )
MACMAHON, J.J } [May jo.
SYLVESTER 7. MURRAY.

Conéract—Sale of land—Conditional promise—Efect of.

Both the plaint:ff and the defendants moved agaicst th ¢ judgment in this
case, 1eported anfe p. 491, and 26 O.K. 599, by motion before the Divisional

Court.
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‘The court disimissed the plaintifPs motien with costs, and, on the defend-
ants’ appeal, varied the judgment by providing that set-off is to be allowed
against the plaintiff's claim if they ever become entitled to recover the $500
ued for. The court gave no costs on the defendants’ motion.

J.J. Scoit and A. Mclean Macdonell for the plaintiff,

G, H. Watson, 3 C., for the defendants,

Practice.

WINCHESTER, Master ] [Nov. 29,
' HaLl v, MACKENZIE.
Security for costs—Surely vesiding onl of jurisdiction Aaving property within,
On motion to disallow a bond filed by the plaintiff, in compliance with an
order for security for costs,

* Held, that a person residing out of the jurisdiction, although possessed of
property within the jurisdiction, is not a good and sufficient surety : Knight v.
Lord de Blaguier, 1 Irish Eq. R. 375 ; Miller v. Hnales, 17 L.R. Eq. 430.

W. E. Middleton for the defendant.
D, Arnerr for the plaintiff,

Boyp, C.} | Dec. 4.
PaT1aRSON . KING ET AL,

Landiord and tenant—Garnishment of rend— Wrongfu! distress.

Rent may be attached, and when it is attached the legal result is that the
collateral remedy of the landlord (the judgment debtor) by way of distress is
suspended ; and by virtue of the Act relating to the apportionment of tent,
R.5.0., ¢. 143, 5. 2-6, a part of such rent may be attached as it accrues de dre
#n diem, though not actually payable till the next sale day, .

J. £. Cook for the plaintiff.
R, S, Neville for the defendants King and Mcliwain,

Defendant L. J. Williams, in person.

Boyp, C.} : [Dec. 10,
HURTER v, STARK,
Counterclaim— Recovery ef land—joinder of causes of action—Rule j4i—

Mortgage action—Loave. ‘

A counterclaim for the recovery of land is an action for the recovery of
land, within Rule 341, as to joinder of causes of action.

Compton v. Preston, 21 Ch.1). 138, followed.

And a counterclaim for foreclosure and recovery of possession of mort-
gaged premises is within the exception contained in Rule 341 ()

And where the plaintiff sought a mortgage account and redemption, and
the defendant counterclaimed for foreclosure and possession ; _

Held, that if leave were necessary, it was a proper case for granting it, the
rights being correlative,
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B. E. Swaysie for the plaintiff,
Heighinglon for the defendant,

Boyp, C.] VDec. x;:.
. IN RE GALwWAY. ( -

Devolution of Estates Act— Widow—Dower—Election—Money in coust,

Where 2 widow desires to take, under the Devolution of Estates Act, her
interest in the proceeds of her husband’s undisposed of real estate, in lieu of
dower, she must 50 elect by an attested instrument in writing, pursuant to s. 4,
-5, 2, even where the lands have been sold under an order of the court at her
instance, free from her dower, and the proceeds ate in coust.

W. H. Blake for the widow.

F. W. Harcourt for the infants,

Bovp, C.] [Dec. 1o,
WHEELER 7. WHEELER.
Writ of summons—Service oul of puvisdiction—- diimony—Contract— Mar-

viage—Law Courts Act, 1895, 5. 28.

The right to alimony is not based on centract, but on the special statutory
provisions now found in s. 29 of the Judicature Act, R.5.0,, ¢. 44.

Alimony, when granted, is not to be classed either as * debt” or * damages,”
terms which define the scope of s. 28 of the Law Courts Act, 1895, providing
for the allowance of service out of the jurisdiction of a writ of summons where
the plaintiff has a good cause of action upon a contract, and the defendant has
assets in Ontario ; it is that allowance to which a married woman is entitled
upon separation from her husdand.

Magurn v. Magurn, 3 O.R. 579 ; Keith v. Keith, 25 Gr. 113 ; and Hogper
v, Hooper, 3 Sw. & Tr. 256, followed, .

Service of writ of summons out of the jurisdiction in an action for alimony
disallowed.

Watson, Q.C., for the plaintiff,

Wilkes, Q.C., for the defendant.

Bovp, C.] [Dec. 10,
ASHCROFT 2. TYSON.
Security for costs —Action for penally— Rule 1214— Time— Defauli—Dismissal
of action=-Indulgence—Merits,

An order under Rule 1244 for securily for costs in an action for a penalty
may properly contain provisions limiting the time for yiving security and for
dismissal of the action, without further order, upon default ; and such an order,
not appealed against, is conclusive between the parties as to all its terms.

Thompson v. Williamson, 16 PR, 368, distinguished,

The action was brought against justices of the peacs to recover a penalty
for nen-return of a conviction of the plaintiff, the error of the defendants being
merely clerical, and one not prejudicing the plaintiff.
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- Meld, vot a case in which the indulgence of ex:endmg the time for giving
secumy should'be granted to the plaintiff.-

Dougtas Armvuy for the plaintifh

Kilner for the défendants,

Chy. Div'l Court.} : M o [Dec. 10,
UNRQ 7 ORR. '

Summary judgment—Rule 730— Unconditional leave to dcﬂ'kd .

Rule 739 was made to prevent defences being set up against good faith for
the mere purpose of gaining time. Where the defendant shows a good defence
he should be allowed to defend unconditionally.

Upon a motion for summary judgment under that Rule, in an action upon
the covenant for payment in 2 mortgage, the defendant swore that he had a good
defence on the merits, and that the mortgage was signed by him on the express
understanding that he was not to be personally liable. This was supported by
the affidavit of another person; and it also appeatred that the blanks in the
printed form of covenant contained in the mortgage had not been filled up.

Held, that the defendant should have unconditional leave to defend.

Worrell, Q.C., for the plaintiff.

George P. Deacon for the defendant..

FERGUSON, ].] [Dec. 12,
PORT ELGIN PUBLIC SCHOOL BOARD v, EBv.
Judgment—Power of judge to vary—-Costs,

The judgment of the trial judge, not drawn up or entered, but endorsed
upon the record, was in favour of the plaintifis against all three defendants with
costs, Upon motion of two of the defendants, the judgment was reversed as
to them by a Divisional Court. Afterwards, the other defendants moved the
trial judge to vary his judginent against them asto costs in accordance with
what they considered should have been the judgment had it been against them
alone and in favour of the other defendants, they being administrators, and an
administration order having been made before the trial. The judgment as
pronounced expressed precisely what the trial judge intended ; there was no
clerical error, inadvertence, or oversight.

Held, that the judge had no power to vary his judgment.

Shepley, Q.C., for the plaintiffs,

Moss, Q.C,, for the defendants, ‘The Trusts Corporation of Ontario,

Bovp, C.] : [Dec. 14
REES v. CARRUTHERS.

Settlement of action—Dispute~Summary vial—Stay of proceedings—Costs.

The court has jurisdiction to stay proceedings in any action which has
been compromised, where no terms of the compromise go beyond what is in
controversy in the action.
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And.wheve, in an action of slander, the plaintiff ezcused his non-prosecu-
tion by alleging that an agreement had been entered into betwetn himself and
the defendant, by which the action was to be dropped, and $10 costs to be paid
by the defendant, which agreement was denied by the defendant, an order was
made directing a summary trial, or the trial by an issue upon oral evidence, of
the question of the validity of the settlement ; if the result should be a valid
settlement, proceedings to be stayed perpetually and costs paid by defendant ;
if settlement invalid, action to be dismissed with costs to defendant,

Douglas Armouyr for the plaintiff,

W. H. Blake for the defendant.

Q.B. Div. . 14,
Full Court. [Dec. 14
REGINA 7. VERRAL,

Evidence—Prosccuiion for tndiclable offence—Foreign commission—Order jfor
— Time—Preliminary inquiry—~Use of evidence—Criminal Code, 5. 683—
~Returs of commission. :

Section 683 of the Criminal Code is merely an extension of the provisiun
made by s. 681 for procuring the evidence of a person dangerously ill, to the
procuring of the evidence of a person residing out of Canada,

Section 681 had its origin in 43 Vict,, ¢ 35, and, reading its provisions in
the light of the preamble to that Act, it is clear that the statement for the tak-
ing of which provision is therein made may be used as evidence at any stage
of the inquiry relating to an indictable offence. :

The time at which an order may be applied for under s. 683 does not differ
from that under s. 681 ; the kind of evidence to be given in each case is sub-
stantially the same ; and the words “for which a prosecution is pending ® in
s, 683 do not differ it from s. 681,

The order of MACMAHON, J,, 16 P.R. 444, allowing the Crown to issue a
commission to take evidence abroad, pending the preliminary inquiry before a
police magistrate upon an information against the defendant for an indictable
offence, was applied for and obtained at a proper time and under circumstances
watranting the application and order; and although the use to be made of
the evidence to be procured under it could not affect its validity, such evidence
might be used at any stage of the inquiry at which evidence might be given
relating to the offence or to the accused, the provision enabling it to be used as
well before the grand jury as at the trial not preventing its being used at any
other time, if required.

The order, however, should nrovide that the commission be returned into
the High Court, and ought not to limit the use of the avidence.

Biggs, Q.C., for the defendant,

J. W. Curyy for the Crown.
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WINCHESTER, Master,] o [Dec 21,
KiNG . FEDERAL LIFE ASSURANCE Co.
Costs— Thivd pariies—Indemnity.

Dec. 31

The defendants, having paid to other persons the moneys claimed by the
plaintiff, brought in those persons as third parties for indemnity, wliereupon the
third parties paid the plaintiff the amount of his claini and costs.

Held, that the defendants were entitled tobe paid by the third parties their
costs of defence, to ba taxed between solicitor and client, and their costs of the
claim over against the third parties, to be taxed between party and party,

Hartas v. Scarborough, 33 Sol. J. 661, followed.

Masten for the defendants.

G, C. Campbell for the third parties.

NEW BRUNSWICK.

—

SUPREME COURT.
BARKER, J.] [April 26.
DoOHERTY . HOGAN ET AL.
Practice—Foreclosure.

A mortgagor will be foreclosed though he may have had no interest in
the premises to mortgage, but in such case a sale will not be decreed.

It is not desirable to order a sale where any substantial question is sug-
gested as to the title which a purchaser might get under a sale made in pur-
suance of a decree of the court.

Pugsley, Q.C,, for the plaintiff.

Tweedie for the defendant.

BARKER, J.] [April 26.
HALIFAX BANKING CoO. ». SMITH.
Practice—RBill—Costs of amendment under Equily Act, 1S90 (53 Vict, ¢ ¢h

3. 700,

Held, that the costs of an application by plaintiff to amend bill so as to
introduce facts which arose after suit commenced should be costs in the cause.

Teed for the plaintiff,

Blair for the defendant.

BARKER, ].] [April 26.
CUNNINGHAM 7. MOORE.

Lien—Conveyance—Agreement lo mainiain vendoy— Specific performance.

An aged couple conveyed their farm to their daughter. On the same day
the latter and her husband entered into an agreement to board the vendors on
the farm, and to pay them an annuity, in consideration of the conveyance.
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- Held, that the vendors had a lien on the land for the performance of the
agreement, and also that the court could not decree specific performance.
Skinner, Q.C., and 4. J. Trueman for the plaintiffs, '
Defendant did not appear.

BARKER, J.]
une 24.
ROBERTS v. HOWE ET Al J 4

Practice—Answer and disclaimer to whole Hill—Cosls,

Held, that a defence and disclaimer to whole bill is inconsistent, and
where this is done on plaintiff s application to amend bill, so as to exclude par-
ties who disclaim, defendants will not be allowed costs.

Wallace for the plaintiff.

Ebbett and Belyea for the defendants,

Foraes, Co.J.] [Sept. 18,
HALIFAX BANKING Co. . CHARLETON,

Practice— Demurrer— Declaration— {ncorporation of bank.

Demurrer by defendant to plaintiffs' declaration, upon the ground that the
fact that the plaintifis were an incorporated company was not set out in the
declaration,

‘The plaintiffs, one of the banks described in 53 Viet,, €, 31, schedule 4,
were also incorporated by an Act of the Nova Scotia Leygislature,

Held, that a bank incorporated under the Banks and Banking Act, 353
Viet,, c. 31, need not set out its incorporation in a declaration.

Waterous Engine Works Co. v. Campbell, 22 N.1. 503, distinguished

Gtibert, Q.C., for defendants.

Armstrong, Q.C., for plaintiffs.

BARKER, J.] [Aug. 6.
McKay « McAvoy.

Action—Refer ence— Decree for account not swed for.

In an action to ascertain how much was due on a wortgage transactio ), it
appeared that an outside general account was also involved, and the n. dter
was seit to a referee, so that the court might be fully informed of both, The
referee found that there was due the plaintiff $97.93 on the mortgage account,

. and $19.78 on the general account.
3 Held, that as the mortgage account was all that was sued for in this suit
no decree could be made in regard to the general account,
Decree for payment of mortgage account and costs of suit to plaintiff.
Pugsley, Q.C., and Tweedie, L. /., for the plaintiff.
| Stockton, Q.C., and Williston for the defendants,

Sy £
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SUPREME COURT.

TAYLOR, C.].] [Dec. 7.
BoOLE 7. ROSE.

Practice—Queen's Bench Act, 1805— Notice of motion by outside party—State-
ment of restdence, :

This was a motion made by a landlord claiming three months’ arrears of
rent from the sherifl as against a writ of execution placed in his hands by the
plaintiff against the defendant.

‘The sheriff refused to recognize the landlord’s claim, and the latter served
a nniice of motion for an order against the sheriff for payment. ‘The residence
of the landlord was not stated in the notice, and objection was taken on this
account by the execution creditor,

Held, that under the Quaen’s Bench Act, 1895, such a notice should con-
tain a statement of the residence of the party making the mction. The former
equity practice should be followed in all cases where the rules are silent as to
the practice,

As the execution creditor knew the residence of the landlord, the latter was
allowed to amend, without costs.

E Hliott for landlord.

Martin for plaintiff,

Tavror, C.J.] [Dec. 9.
RE RaArID City FARMERS' ELEVATOR CoO.

Winding up—Company— When company deemed to be insolvent—Creditor
mewest be shown to be suck at the time of demand of payment,

This was a petition by an assignee of a judgment creditor of the company.
The petitioner proved the judgment and assignment to himself, and that a suffi-
cient demand for payment of the debt had been properly served on the com-
pany more than sixty days before the filing of the petition, but he did not
show the date of the assignment of the judgment to him.

Held, that the petition must be dismissed on this ground, as the demand
must be seived by a creditor, and it was not shown that the petitioner was a
craditor at the time of the service of the demand.

Elliott for the petitioner.

Clark for the respondents,
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TAvVLOR, C.J.] Dec. 9.
DoLL v. HOWARD, : ?

Practice—Examination for discovery—Removal of action from County Couyt—
Apbeal from order under seciion 86,Q.B. Act, 1805—Stay of proceedings—
Commitment for contempt for defanlt in obeying order bo examine—~Maler-
tal defective.

This was a motion, under Rule 300 of the Queen's Bench Act, 1893, to
commit the defendant for defauit in not attending to be examined under an
order to examine him in the cause for discovery.

The action was brought originally in the County Court, but had been trans-
ferred, with all the papers, to this court, under section 86 of the Act, by an order
of the County Court Judge, on the plaintiff's application. The defendant im-
mediately took steps to appeal from this order, and filed an affidavit under sec-
tion 317 of the County Courts Act.

The first objection to the motion was that all proceedings in the action
were stayed under s..? section 317 upon the filing of the affidavit, but the
learned Chief Justice, following Harris v. Judge, (18g2) 2 Q.B. 565, and Dwuke
v. Dawis, (1893) 2 Q.B. 107, 260,

Held, that under section 86 of the Queen’s Bench Act, 1895, there could be
no stay of proceedings, as at the time of the filing of the affidavit there was no
longer any action, suit, matter, or proceeding in the County Court. The sec-
ond objection to the motion was that there was no proper proof of the service
of a subpcena on the defendant. The affidavit of service attached to the sub-
pana and appointinent produced stated that the deponent had personally
served the defendant “with a true copy of the subpana hereto annexed,
marked B, and of the appointment annexed, marked A, by delivering such
appoiniment to and leaving the same with the said John F. Howard person-
ally.?

Held, that this objection was fatal, as the motion was one to put the
defendant in contempt, and the material in support of it must be strictly cor-
rect.

Quere ; Whether, under the present practice, when an action is trans-
ferred from the County Court to the Queen's Bench under section 86, the plain-
‘~ can have an order for examination until he has delivered a statement of
“ *  Davies v. Williams, 13 Ch.D, §50.

. '~~ diemissed without costs.

L 4. +for the plaintiff,

Eough, Q.C., for the defendant.
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NORTH-WEST TERRITORIES.

SUPREME COURT.

WILKIE 2. JELLETT.

Registry laws—Territories Real Property Act—FE quitable interests— Execu-

tion—Unregistered transfer— Priority.

A transfer of lands or a binding agreement for sale, though unregistered, takes pre-
cedence of an execution duly filed in the Registry Office.

|REGINA, June 14th, 1895. En Banc.

Four actions were consolidated and tried together. In three of them the
plaintiffs were the transferors of certain lands from the Edmonton and Saskatch-
ewan Land Co, under transfer delivered to the plaintifis on Maich 7, 1891,
but unregistered, and in the fourth action the plaiatiff had an agreement for sale
for valuable consideration of the same date from the same company. On June
20, 1893, the defendant Robertson, the deputy sheriff at Edmonton, filed in the
registry office a copy of an execution against the company,with a memorandum
of the lands to be charged (which were the lands in question) according to the
provisions of the Territories Real Property Act, and the registrar thereupon
entered a memorandum of the executions in the register as provided by the
Act. On Dec. 14, 1893, the plaintiffs in the three actions registered their
transfers, and the registrar issued certificates of title, but subject to the execu-
tions. The defendant Robertson had, befare action, offered the lands for sale
under the executions. The actions were brought for a declaration that the
executions were a cloud on the title, and a direction to the registrar that the
eatry be cancelled, and an injunction to restramn their sale by the deputy sheriff.

ROULEAU, |, the trial judge,dismissed the actions,and an appeal was taken
to the full court.

N. D. Beck, Q.C., for the appellants.

S. S. Taylor, Q.C., for the respondents.

The judgment of the court allowing the appeal was delivered by

MAGUIRE, J. : The question to be decided is this : Is an execution against
lands duly dehvered to the regis:rar binding as against a prior but unregistered
transfer for value to a bona fide purchaser? By s. 94 such a transfer can be
registered subsequent to the coming in of the execution,.but the registrar would,
in issuing the certificate of title to the transferee, express thereon that it was
subject to the execution. A transferee, taking such a certificate would not be
practically affected unless and until a sale had been made bythe sheriff and such
sale had been duly confirmed by a judge; for by s. 96 no such sale shall be of any
effect until the same has been confirmed by a judge,and it is only {if at all) upon
the production to the registrar of a duly executed transfer having endorsed
thereon an order of confirmation that the purchaser “is entitled to be registered
as owner, and to a certificate of title to the same.” So that it would seem that
the holder of such a transfer on receiving a certificate expressed to be subject
to an execution might not, by accepting such a certificate, be barred from con-
testing the right of the transferee from the sheriff to a confirmation of the sale
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.or'his right to be .registered thereunder as the owner. However that may be,
it is cbvto.us that if the holde.r of the prior transfer is not affected by the delivery
to the registrar of the execution, he may rightly decline to accept a certificate
suhject thereio, and may come at once to the court to have the execution
removed from the register as being a clovd upon his title,

It is‘ clear, I think, that the receipt by the registrar of a copy of an execu-
tion against lands does not pass any title or any interest in the land, Cer-
tainly not to the execution creditor, for otherwise it might have been necessary
for such creditor to join in the transfer to the purchaser at the sheriff’s saie;
not to the sheriff, and not to the purchaser from the sheriff, because at the time
of the delivery to the registrar the person who may hecome purchaser is unas-
certained. So that one is notsurprised to find s. 4 declaring that the axecution
“ shall not operate as caveat,” etc,

Let us now consider what is the effect of such an execution as against a prior
bona fide parchaser for value who has omitted to register his uansfer. It is
contended by the execution creditor that so long as the certificate of title of
the judgment debtor is in force and is uncancelled, the Jand mentioned therein
must be deemed as against all the world, including persons intercsted under
unregistered instruments, the property absolutely named therein subject only
to certain matters set out-—ss. 6o, 61, and 62 ;.one class of which is (61 s-s. ¢}
“ executions against or affecting the interest of the unregistered owners in such
lands which have been registered and maintained in force against such regis-
tered owner” ; s, 59 is read as shoving that the transfer * until registered” shall
not ke Yeffectual to pass any esiate or interest in any land,” and that the re-
sult is that the land still remained at the date of the delivery of the execution
ta the registrar the property of the judgiment debtor, and so liable to satisfy the
execution,

That seems to have been the view pretty genervally accepied thioughout
the territories and in Manitoba. The decision of Bain, |., in Re Hevbert v,
Gitbson, 6 Man. L.R. 191, was, that a transfer bas no effect upon the fand until
registered, and that the registvar was right in isswing a certificate to the trans-
feree, subject to an execution theretofore deliveredto him, In Ae Massev v, (i6-
son, 7 Man, L.R. 172, it was held that Bain, J., was, in the case last recited,
merely giving a direction for the guidance of the registrar, and the court there
decided that it was still open for the pariies to seek the establishment of their
rights in the Court of Equity. They held also that under the Manitoba statute,
which is substantially like ours, tiusts may exist and be recognized by the court
as hetween the parties, and Mr. Justice Killam, in his judgment on page 178,
cites approvingly, among other things, a statement in Mr. a'Bechett’s work,
that, *as against the proprietor, trusts and contracts may be enforced as for-
metly, and, although a trustee may be absolute proprieter under the Act a
court of equity will reduce or deprive him of his interest, or compel him to
apply the proceeds as justice may require” ; and, again, *‘the land may be
reached through the trustees, although the trust will not be altached to the
land in such a manner as to be enforced against a person acquiring it without
fraud on his part” Mr, Justiee Bain,in his judgment, qualifies his general
remarks in the former case by saying that they had reference only to his
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opinion given for the guidance of the registrar-general, and only went to the
tength that the registrar-general could not recognize any interest in any one
but the registered owner. 1t must be remembered that both these cases were
under the Real Property Act of Manitoba, and v-ers brought exprassly to con.
trol the registrar-genevai in the exercise of his functions, No case was
brought to our notice where the courts in Manitoba in a suit upon its equity
side has dealt with the transferee under an unregistered instrument, The
question was raised beture me many years ago in Re Thompson,; but while [ was
of the opinion then that the point was well taken, I found it unnecessary for
the purpose of that case to expressly so decide, Bain, [., in Massey v. Gibson,
is of opinion * that equitable interests can be created, and will arise by impli-
cation in these lands,” just as in the case of lands that have not been brought
under the Act, aud that courts of equity, acting upon the registered owner i
personam, will still recognize and give edect to them. Killam, J., by quoting
approvingly the words cited above from a'Beckett’s work, seems to go a little
further, and o admit that * the land may be reached,”

No doubt the language of 5. 59 seems very strong, and to permit no effect
whatever to an instrument until registered. Section 62 seems very emphatic that
so long as the certificate of title is in force and uncancelled, it is conclusive evi.
dence that the person therein named is entitled to the estate or interest men-
tioned, subject only to the exceptions not affecting an unregistered instrument,
Qne must not forget, however, that the Act is largely framed for the guidance
of registrars, and that,as far as that officer is concerned, the meaning of the Act
is that he shall regard only instruments such as he is directed to receive or
register, and when substantially in accordance with the provisions r ¢ the Act
{s. 34), and when brought in and presented for registration, or delivered to him
as provided ; and that the positive language employed was not intended to pre.
vent a court from giving effect to rights equitable or otherwise, whether evi-
denced by any other instruments or by one not capable of being registered, or
by one which has been merely omitted to be rrgistered. Before giving toss. 59
and 62 the meaning contended for by the respondent, we must see what the
logical coasequence would be, if that would lead to a palpably absurd conclu-
sion, such as it would not be conceived the framers of the Act could have con-
tended, We must then return and consider whether the language of those sec-
tions is not capable of an interpretation which would not lead to such a con-
clusion,

The Act provides for 2 person having no beneficial interest in land being
regisiered as owner, Forexample, s. g1 allows the personal representatives or
a deceased owner of land to apply for and obtain a certificate to himself of
such land, and by s-s. 2 he is thereupon “ deemed to be the owner” For
purposes of registration, he would doubtless bo treated as the owner, so that if
he executed a transfer or mortgage such instrument would be dealt with by
the registrar exactly as if he were the absolute beneficial owner, But it would
surely not be contended for 2 momentthat if an executor contemplated dealing
with the land contrary to the interests of the devisese, the latter could not by
injunction or order restrain him from se doing. Yet, if 'i*erally, as against “ all
persons whomsoever,” he is to be deemed the owner, how can he be interfered
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with? It would not dolto say that the only remedy of the devizee is to bring sn
action for damages against him ; such a remedy might be a very empty one.
Or will it be said that the execution cruditors of such an executor could, by
delivering their exscutions to the registrar, reach the land? Yet, if the
respondent's contention is right, since the executor is to be deemed the owner
and his certificate still in force, and is to be conclusive evidence of his ownership,
and that the execution, when delivered, binds whatever land ha owns, how
could the result be otherwise than that such land would be taken to satisfy the
executor's debts? Possibly if the parson beneficially interested did not inter-
vene, and there was a sale by the sheriff, and the transfer to the purchaser was
confirmed by a judge, and then presented to the registrar, and a certificate was
issued to the purchaser, the title of the latter might become absolute, This, 1
think, illustrates how the apparently general words of ss. 59 and 62 may be
given effect to as being addressed tothe registrar and to be observed by him,
so far as he is concerned, in the performance of his duties. I donot mean to
say that they have no further effect, but I cannot accept the proposition that a
court exercising equitable jurisdiction is powerless, when confronted with a
certificate, to question the ownership therein set forth, notwithstanding s. 62.
But I find that s. 130 expressly provides that nothing contained in this Act shall
take away or affect the ir-isdiction of any competent court on the ground of
actual fraud, or over coniracts for the sale or other disposition of land, or over
¢ equitable interests therein.”

[ find, also, that there are many sections which would be needless if s5. 59
and 62 had the wide meaning attempted to be given to them. For example,
s. 64 provides-that, as against a fona fide transferee, no instrument shall be effect-
uat unless two conditions are complied with, First, that it be executed in
accordance with this Act; but s. 34 had already provided that no instrument
could be registered unless it is substantially in accordance with the provisions
of this Act ; and, second, that it be * duly registered,” 7.., if not duly registered,
1t shall not ba effectual against a dona fide transferee ; but the respondent says
the effect of 5. §9 is that if not duly registered it is not effectual as against any-
body,whether he be a done fide transferee or not. Section 64 leaves us to infer
that an unregistered instrument may be effectual against a person other thana
bona fide transferee. An execution creditor guoad his execution in the regis-
trar’s hands is not a dona fide transferee. Again, s. 126 seems to make provision
for the protection of persons who would be perfectly sufe without this section
if 5. 62 is as absolute as it appears to be ; but we here find that the persons in
the case there mentioned are protected, * any rule of law or equity to the con-
trary notwithstanding.”

Considering, now, the particular case of an'execution delivered to the regis-
trar, it is unquestioned law that an :xecution affects ouly the debtor’s interest
in the property, and by this interest is meant *an interest in lands over which
the debtor might have a disposing power, for his own benefit, without commit-
ting a breach of duty, £.e., over which he had a right at law and equity to con-
sider himself the beneficial owner ” : Kinderly v, Jarvis, 22 Beav. 1. Erle, ], in
Watts v. Porter, 3 E. & B. 743, takes the same position, that all the execution

.attaches is the interest which the debtor could honestly transfer, Now, after
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an owner has made a traasfer for value to a dona fide purchaser could he there-
after honestly convey any interest in that land to any one? In equity, the pur-
chaser, pending the passing to him of thetitle, is deemed the beneficial owner,
and the vendor as a trustes for him of the legal estate. In Bacon's Abridg-
ment, Vol 111, p, 673, it is said, “for the statute says all his lands shall he
extended, which still must be understood of those only which he has a power
over, and may charge ; and, consequently, those which he has disposed of for
valuable consideration before his entering into the statute are not liable in the
hands of the purchaser, for they really in no sense can be called his lands.”

Under the former law, when lands could be only conveyed by deed, if the
instrument purporting to convey was not under seal, the legal estate did not
pass to the vendee, and at law the vendor was deemed the owner, just as under
s. 62 the person named in the uncancelled certificate of title is to be deemed
the owner. Yet courts of equity treated ...e purchaser as the real owner.

In Parke v, Riley, 12 Grant 69, Andrews, the execution debtor, entered into
an agreement, binding under the Statute of Frauds, to sell to Riley piior to
the execution. Mowat, V.C.,in delivering judgment, said : * As to execulions
coming in after the contract to sell, I do not think they can possibly affect the
devolution of title as between vendor and purchaser.” The judgment in the
court below upheld on appeal 3 E. & A, 215, In Jforion v. Cowan, 25 O.R.
52g, & very recent case, there was a dona fide assignment for value of shares
in a certain company, but no entry of the assignment was made in the com.
pany's books., The sheriff seized and sold those shares under an execution
against the assignor subsequent to the assignment. The execution creditor
relied on R.8.0, ¢ 127,s 52: ' No transfer of stock, unless made by sale
under execution or under the order of judgment of some competent court in
that behalf, shall be valid for any purpose whatever, save only as exhibiting the
rights of the parties thereto towards each other, ctc,, until entry thereof has
been made in the hooks of the company.”

One is struck with the resemblance of this section to ours, 59. It is not
contended that 5. 59 interferes with the effect of an unregistered instrument as
exhibiting the rights of the parties thereof towards each other, so that the
two sections seem almost identical in their character; yet it was held by
Boyd, C,, that the seizure and sale did not affect the interest of the assignee.
He says: “ This very section (s. 52 above quoted) admits, recoygnizes, and de-
clares that a transfer may be valid as exhibiting the rights of the parties to-
wards each other, and that concedes all that had to be ascertained in this
case.” ]

He has already referred to the fact that the rule ** as to sales by the act of
the law is that the measure of what is sold is the extent of the debtor's interest
in the property suld, and not the exact specific property itself.” On motion
before the Divisional Court this judgment was upheld. The reasoning of
Boyd, C,, commends itself to my mind, and is, I think, applicable to the present
case.

The decision in Zhe National Bank of Auv- ralia v, Morrow, in the
Supreme Court of Victoria, under a somewhat similar Act there, was upon a
state of facts the same in effect as in the present case. It was there held that
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a purchaser for valuable considera .3, prior tv notice of the execution being
served on the rggist.rar, but - hose transfer is not . “ndered for registration until
after such service, is not affected by a sale of the land under the execution
until the transfgr by the shex:iﬁ' to th'e purchase has been registered, and that
the person having the unregistered instrument and presenting it for registra-
tion, before the purchaser at the sherif’s sale gets his transfer registered, is
entitled to a certificate of title,

There is another view of the case which may be considered in deciding
whether the execution affects the equitable titie of a prior purchaser, Section
g4 says, " The execution shall operate as a caveat against the transfer by the
owners of the land,” ete. But gan a vendor in such a case as the present be
said to be the owner? In the quotation above given from Bacon's Abridgment
it is asserted that under such circumstances the land “in no sense can be:
called his lands.” In Roack v. McLacklan, 19 A.R. at p. 501, Osler, J., says:
4 Notwithstanding the execution, the property remains the debtor’s property, to
sell or mortgage as he pleases. If he does su, it ceases to be his property and
becomes the property of the purchaser, subject to the execution. If it is then
sold under the execution, it is sold not as the property of the debtor, but as
that of the purcha:er.”

In Brefthaupt v. Marr, 20 AR, 689, Roack v. McLacklan was followed.
Hagarty, C.J.,at p. 693,says: “ Whether the transfer is made by sale, mort-
gaye, or voluntary assignment, the debtor’s title is gone, and executions sub-
sequently coming in agaiast him do not affect the property that has been pre-
viously sold.” Section 62 of the T.R.P. Act, it is true, says that the land in a
certificate of title shall impliealy be subject, among other things, to an execu.
tior “against or affecting the interests of the registered owner of the land,”
which has been registered and kept alive. But where the registered owner,
that is, the person who, so far as the register shows, appears to be the owner
has become a mere trustee for someone else, who is the real, the beneficial
owner, is the execution in such a case one which * is against or affects the
interests of the registered owne' " since he has at the time no interest in the
land? {f the execution affects the land at all, it does so to the prejudice of the
purchaser, and he alone, not the ragistered owner, would be concorned, whether
the execution takes the land or not.” [n the view, however, already taken, it is
not necessary to decide whether this latter view of the matter would alone dis-
pose of the respondent’s claims.

In all the cases now under consideration, except Erratt’s, transfers were
executed, and nothing remained to perfect the transferee’s title under the Act
but to register these transfers, In Erratt's case there was no transfer, but, we
think, there was an agreement between the company and Frratt bindiug under
the Statute of Frauds, and which would entitle him to maintain an action
against the company for specific performance. The transfers given in the
other cases, after all, ave litile, if anylhing, more than agracments binding the
vendors ; for a transfer not under seal would not, apart from the T.R.P. Act,
pass any title, and it, being a creature of the statute, can become effectual for
mally to pass the estate only when it is duly registered., So that I think that
there is in reality no difference between Erratt's case and the others, except
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that they are in-a position - at vuce 1o culupiele their registered title, whegeas.
Enatt.must first procurs o tramsler; and may possibly have to bnng an action
to compe! the company to give hiw one

As {0 the defendant Robertson, the deputy shanff, I thmk he was a proper
parly. He might have severed in his defence and submitted himself to the
judgment of the court, but instead of doing that he joins in the defence set
up by his co-defendants and contests the plaintifis’ claim, Had he adopted
the other course, | am not prepared to say that a court would order him to
pay costs,

As to damages, I think the plaintiffs have suffered none which will not be
sufficiently compensated with costs,

[ think this appeal should be allowsd, with costs to be paid the defendants
to the plaintiffs, both of this appeal and inthe court below, and it should be
declured that the executions registered are clouds on the titles of the plaintiffs,
and that the registrar should be, and is hereby ordered, to cancel and remove
from the register of the lands in question in these several actions the entries
made by him of the said executions, and that the said deputy sheriff be en-
joined from selling the said lands under the said executions.

[The case has been further appealed by the defendant Jeliet to the
Supreme Court of Canada, where it is now standing for argument.]

Potsun and detsam,

A correspondent in St. Paul, Minn., sends us a newspaper clipping from-
his scrapbook giving the report of a case of a very novel character, and very
cleveily discussed in the judgment of Judge Kelly, one of the ablest judges in
that State. Our correspundent showed cause to an order misf to compal the
defendant, one Woolsey, to deliver his false teeth, set in a gold plate, to the
sheriff for the purpose of selling them and applying the proceeds on the execu-
tion. The learned judge thus discusses the application of the execution
creditor,

“The defendant objects to surrendering his teeth. First, on general princi-
ples. That objection, like charity, embraces all possible grounds. Secondly,
he plants himself un the bill of rights in our constitution, and says in order to-
force payment here, or a surrender of these teeth, the court may be compelled -
to imprison his body, and that impris~nment for debt is unconstitutional.

I have no difficulty, legal or otherwise, about the imprisonment for debt, and
if I could lawfully take these teeth from the defend...it s mouth, under the circum-
stances disclosed by the referee’s retuin, I would feel myself justified in doing
50. As (o the general objection, it 18 suggested these teeth are a part of defend-
ant’s anatomy. It does not appear how securely they are attached, but the
defendant evidently entertains great attachment for them. They have become,
so to speak, fixtures, and whether or not they may be removed without seri-
ous injury to the freehold does not clearly appear. The court cannot take
judicial notice of the manner false teeth are kept in place. Though not attached.
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;oe ::;; ::;l:{’m' ;l:‘:ordmary sanse, yet practica'n'y speaking they are, for ‘all
\ greatest of poets, dead or living, thus voiced mankind:.
¢ Imperial Cazsay, dead and turned to clay,
Might stop a hole to keep the! wind away ;
Oh, that that earth which kept a world in awe
Should patch a wall to expel the winter’s flaw!’

That thefe teeth are not chattels seems quite plain, although when the
thermometer is 20 degrees below zero they may someiimes chatter, Indeed,
plaintiff's counsel in his argument stated that defendant seemed to take pleas.
ure in ‘rattling’ them in his face whenever interviewed for payment,

But defendant's counsel says that this gold plate and these teeth, though
attached to defendant’s person and in his possession, are not personalty, If
they are not personal property, they must be real property ; if real, they are not
artificial, and tlerefore cannot be the same teeth plaintiff is making such a row
about. This seems to be reasoning in a circle, and I will not stop to consider
it, because a circle has no end, and if [ once started on its course I might never
reach a conclusion.

The plaintiff says the court can compel the defendant to open his mouth
and produce these teeth, On the other hand, the defendant insists that, while
section 3, article 1, of the constitution guarantees free speech, it is oppression
to compel him to open his mouth when he is in & contemplative mood. And
the court remembers that a philosopher has said, ‘Speech is silver, but silence
gold '—gold plate in this instance.”

Suitable food is necessary to good health. Nature (and art in this case)
provides teeth for mastication, To lose one’s teeth may be cruelly to animals.
It will not do to say that defendant may subsist comfortably on soups and hash.
The one, as a steady diet, is thin and unsatisfactory, the other always mysteri.
ous. As a matter of public policy, this order should not be made. Teeth are
necessary to correct and proper enunciation. If you doubt this, listen to some
person who has temporarily removed his gold plate. Defendant may be elected
to the common council. 1f he loses his teeth he cannot vote, under a strict
construction of our city charter, for he must vote in a tone plainly understood
by the presiding officer. See charter--tone, vote. See Hemnessy v. Cily of
St Paul, in this court. These teeth, having become a part and parcel of
defendant’s anatomy, are, while so used and worn, not subject to levy and sale,

Plaintiff's contention leads to queer results. If I apply the law as plain-
Hiff insists, where will the court draw the line? Legs, arms, eyes, wigs, curls,
and bangs—the false and artificial of course—may all be brought to light and
within the dread power of the sheriff,

On the whole case I am satisfied that the plamtiff, when he fitted and
fastened this plate with its set of artificial teeth into defendant’s mouth, parted
with all lien thereon as long as they remain an automatical fixture and in per-
manent ute in defendant’s mouth. If defendant should accidentally slip on an
jcy sidewalk and drop these teeth, and plaintiff or the sheriff get them, I do not
decide the legal effect; nor, indeed, what may bappen in this regard, afier the
defendant shall have shuffied off this ‘murtal coil’ and have no further use for

tee'h”
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HYMN TO JUSTICE.

1 demand on behalf of Justice that, having been shown to have reality and not
to decelve those who truly possess her, she may now have appearance restored to her;
and thus obtain the crown of victory which is hers also,”

—Plate: The Repusdlic, ¥, g44.

Daughter of sovran Zeus, the Lord of All,
Astrica, who didst know a mortal throne

What time the Ages ran their golden zone,

Of thee | sing ! O that we might recall

Those happy days when Earth, unvexed by brawl
Of lust and strife, sang to the stars

Sweet lauds of peace, and knew not wars ;
When men wrought not for self alone,

But rather for the common good,

All welded in one brotherhood !

Thrice happy days, ere thou wast driven

By Mammon’s ruthless horde from Earth to Heaven !

1L

Spirit of Justice, not all desolate

Didst thou leave Earth, thy whilom pleasant home !
For, as a star set in the ambient dome,

Thou beaconest to those that on thee wait
For light to thread the path of Duty straight.
And as the scent of some rare flow'r

Haunts its abode for many an hour

After its leaves to nothingness have come,
So what thou taughtest Man on Earth
Within his laws is shadowed forth

Through all the avenues of Time—

A spur and talisman of deeds sublime!

111

Great souls have gazed upon thy loveliness
From Wisdom’s heights ; and when the vision rapt
Had sure unfolded what thou would’st have kept
As Right inviolate, that did they press

On Man's observance with supremest stress.
We hear thy note in Vedic song,

The Prophets burn with hate of wrong ;

And Plato’s trump thy wondrous message swept
Throughout the pagan world for aye !

And so we c.ildren of to-day

Upon the cotner-stone of old

Would fain uprear another Age of Gold !

v,

Imperial Rome first signalled thy return
When she promulged that mighty code of laws
Which breathes thy savour in its every clause,
And sets thy seal on Earth’s remotest bourn.
O, they are blind who cannot now discern

The dawn of a new jural reign.

When thou shalt live with men again ;
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When only he shall win the world’s applause
Who yields his brother truth and right,
And mirrors in his life thy light ;
When all the surging waves of Hell
Shall break in vain on thy strong citadel !
V.
O Goddess, Essence, whatsoe'er thou art,
Lex the glad pwan thrill our wistful ear :
“ Astraa Redux ! Once more is Justice here
To make her lodgment in the human heat,
Nor from that loved abode to e'er depart !”
Ah! this is what Man long has sought, )
The end for which his laws have wrought,
The goal and crown of all the soul holds dear.
Come, then, and bring us sweet surcease N
From wrongs that long have slain our peace ;
Come, and the day millennial bring,—
Come, usher in the reign of Christ the King !
Ottawa. CHARLES MORSE.

jtnmypnam—ty LT

THE contents of this number will be found in the General Index whirh is
issued herewith,

ALL communications intended for the Editorial Department should be ad-
dressed to the Editor at 94 Church Street as heretofore, and ali business com-
munications to the ** Canada Law Journal Company " at the office of publication,
2 Toronto Street, Toronto.

THE two hundred and eighth volume of Littell's Living Age wiil open with
the issue of the week ending January 4th. The beginning of a new volunie is
an excellent time for the beginning of a new subscription, especially when, as
in this tnstance, it includes a new—a lower—price. For 18gb the subscription
price will be six dollars, We understand that the reduction in price means no
reduction in price or falling off in value, or any lowering of the high standard
which it has always maintained, Foreign periodical literature continues to
grow, not only in bulk, but also in the variety, interest, and importance of the
topics treated ; and it absorbs to a greater extent every year the works of the
most prominent authors of the day. Littell & Co., Boston, are the publishers.
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Petition for drain—Use of, or commun sewer—Connection with drain........ 583
See Sewer,

Durkss—
Magistrate stating he would convict bay of larceny if bond not given to support
- him at reformatory oo ool i i e e e i s 421
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See Criminal law —Discovery —Extradition- --Perjury --Photograph - Railway

..... E A S N I Y

e e 201

R R R R R T .

company.

EwART, J. 8.,— . e

ause Review of Manitoba school quastion oo o ver aeas 129 ﬁ;’;

X AMINATION-— _ g
Exclusion of parties by examlier. . ....ovviivis oini a0 05, 67 o

Of judgi.ent debtor, See same.
Of exccutor,  See Discovety.
See Discovery,

4

3
G

f S




A NI URES SN

730 Analytical fndex.

.

PAGR.

-EXCHEQUER COURT—

Practice—-Substantive cause of action as counterelaim...................... 247
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Effect of extradition treaty as to erimes of this nature. ..

FENCR.  See Pound.

Fintason, W, F.—
Obituary notice. .

IFIsHERIES, PROVINCIAL -

Prosecution tor peaidty —Jarisdiction of Justice of Peace. ................ 176
Protection of=-Public harbour. .. cooooo i o il oL 248
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Summary of proceedings, 1893.... .. Ve e e veeio: 559
InDIA —

Gems of law from........... e e Ceeees ... 40t
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Legacy to, by parent —Interest by way of maintenance..................... 165
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See Devolution of Estates Act—Pastnership.
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Nor when damages are inadequate remedy........... ORI +
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INNKEEPER—
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INsoLVENCY., See Bankruptcy—Fraudulent preference.

INSURANCE—
Accident-‘:‘ ¢
Death by freezing.........
Death in a fi htfg.... VU ...'.“37’ ggs
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Declaration in favour of beneficiaries when made by will
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Premium—Evidence of payment of.. .. v feeaaaaeene 401
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See Life Insurance Company —Benevolent Society.
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INTERNATIONAL LAW-—
Boundary line between Canada wnd United States........... e .
Three mile limit does not app'y to inland waters v rerrenes
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INTEREST—
On purchase money—Defaull of vendor
Implied contract to pay, from act of parties—Contract
Payment of net profits—Damages for delay
Money paid out of court by mistzke

See Bills and notes,
INTEREST REIPUBLICH UT sty ETC
Marriott v, Hampton in verse...
INTERPLEADER- -

[snotan action. ., esssessnos
Separate claims by different parties...,
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Werds imputing misconduct in public office—~Alderman ........0..00uy00.. 264
Privileged occasion—Report of public official. .. chreviisarsanse. 408

Interest-—Duty—Belief—Express malice—Burden of proof—Malice...... 424
Excess of privilege—Malice.......coov viiiiriiniiiiii i, 475
Communication by officer of state in course of duty...ovvuvviviiiini.e. 504
Discovery—Particulars of justification—Inspection—Mitigation of damages.. 474
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MARITIME Law —

Appeal from local judge — Interference with finding of fact .
Master's lien for wages and NECESBATIES ., v .u.ivvrieriennsn il 266,
Master’s authority to bind ship and owner—DPriority of lien over morigage, 206,
Mortgage in possession, taken subject to lien for necessaries—Subsequent

purchaser............. . .
Seaman's contract—Increased danger resulting from declaration of war—-

Uncompleted voyage —Wages...... R VA T

See Collision-—Navigation.
MarriAck SEFPLEMENT,  See Husband and wife—Married woman.

Margizp WOMAN—
Present position of law as to property of, in England........cooi v
Separate estate— Restraint against anticipation—Sequestration. .. .......
Enforcement of judgment againsl..c..ooovvienn cerns
Conveyance of husband to Wife.... .. i
Restraint on anticipation—Replacement of trust fund. . oo veovennss
Judgment against married woman— Whether fund exigible.. ...
Separation deed—Reversion—Deed defective for want of acknowledgment—
o T AL RTIRE
Covenant to pay with nodum casta Slause. oo cov vy o
Rights a; to paraphernalia. .. ..o voiiiiiiininiei i
Right of, to contract along with others ..o
Judgment against—Eifect of death of hushand. .ovvvrvviiie e craeaes
Interest for life of, for separate use with power of appointment, and on default
Hmitation to EXECULOTS, BLE. . v v iurrreror sorrrnarsesstssnsa,

See Husband and wife.

Marriott ¢ Havpron—
Report Of, N VEISE. .. o vurrenrans boiiinr s e

MARSHALLING ASSETS,  Ser Administration—Charity——Will(construc-
tion of)

MASTER AND SERVANT—
Servant’s authority in cases of emergency Ceersirans seev 263,

Criminal act done by servant in course of employment—Liability ol master. ..
Release of servant from civil Hability by conviction— Effect on master's
HAbiHY . ovsve e
Rival employers—Clashing of interes e e e e
Action by master against former servant for impraper use of information... ..
Irducing master to dismiss servant—-Trade union interference.. ..o 472
Wrongful dismissal-—Dissolution of firm operates as dismissal. ... ...
Negligence—Fellow-servant-- Commun law Hability - -Defective appliance. ...
Dangerous wachinery--Orders of superior —Reasonablecare......o...vo
Contributoty—Whether servant in employment at time of acehdent. .. .e

See Contract —Crown—Waorkmen's Compeasation act.
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PAGE,
Prior mortgage—Increased value.......... Ceverairaversrarsiases 281
Owner—Statement of time within which work done —Vendor's lien—Priovity. 42,

MEeETING. See Chairman of meetmg

MxrepiTH, C.J.—
Poruraits of, at Osgoode Hall, .. o vieviieviiineeinsniisencivarsernee. 684
HxiusefulressasalegxslatorandaﬁaJudge.. P NP . 71

MiLt PrRIVILEGE. See Waters and watercourses.

MiSTAKE—
In law—Mandamus—Quarter Sessions. . co oo iuvni i iian e 106
As to vendee in sale of goods—Vacating judgment against wrong person...... 212
Money paid under pressure of legal proceedings......covvvuniiiionies ., 228
Setting aside consent order for........cs i vsiritensriiiiisiieeiiecaeessa,, 508

MininGg RigHTS,  See Deed of land.
Moxgy 1N CourT. See Payment into court.

MORTGAGE—

Fixture—Furnace—Rights of mortgagee......... P ¢
First and second held by same person— l\edempuon of first—Tacking........ 10I
Form of reconveyance ........... R TR TR T T TR TSN [}
Consolidation of mortgages-—Assignment of equity of redemption prior to,.... 119
Right of considered............. P {7
Subseguent voluntary settlement b) MOTLEREOT s st vansscvnnrsnonns anans.. 103
Rights of mortgagor to assignment of amMount. . oo iviiiiiiin i ciee. 107
Charge on land—LExecutory agreement. covu vt 0t Ceasriesausareiieniaa, o 172

Statute of Limitations—-Extinguist.ment of title of prior mortgagee —Possession
Of IMOTEABOT .+ vt vt v v it v irsmnrnsnassrennnsaanssnssnsanss 205

Attornment clause—Death of mon;,ngor—chp'mnn and paymens of interest
—IHSESE . i e i e P16

Purchase of equity of rerlemptlon-—\lerger——’l‘maner of mortgage to owner of
equity--Intantion to keep securityalive. ... ......oovcaiinl 260
Whether purchaser liable for amount of mortgage Cereaeca e ae 419, 523

Covenant of indemnity—Assignment of—Agreement by nssxgnea to
release assignor 0N LEIMS. vaieasesr covrnannes. civssresanier 480

Lease by way of, to secure crops. ..., TR PRSI . v 233
Default —Position of mox tgagor and mortg.\;_ee as to growing crop;——Chmte!
MOMIEAEE 0 vv s v ineren ernnananns e, Coeveeeen 278
Action on covenant—Relsase. ...l e creesee. 487
Appointment of receiver no bar to )ut.gment e e 504
Costs—Appearance—Judgment ......... R Veee e P 521
Order for discharge of — Refusal—Contempt . Cherees sesasea.ees 103
Construction—Implied transfer of business- -Recel\e and mnnager Ceean v 373
ITrregular execution of, by company...... e eieraaaen, Cirrrssenieeiiies. 373
Rents—Right of mortgagee to--Notice to tenant... ... ocvii v oee . 429
Sale under power—Surplus procceds-—Ll‘lhlhl) of mongngee-—\cmce—— \gent
‘raud —Trustee. . .. ..oovvvvone s I - 1Y
Foreu losure suit ~Outstunding judgment must be dlspoaed of. cene sisrssaen B4
Mortgagor no interest—Order feesale. ... .o e e 704
Municipar. CounNclis---
Lax morality of—County of Wentworth. ...vvevv viiua, P .~ |
In cities of United States...... PP 1 ¥

Municival, Evection,  See Elections (mumcxpal)

MunicipaL Law—
Arhitration— Compensation for land affected hy approaches to bridge between
city and township... ...... ool N
Between landowner and city and c«:unty not permmed by section 39t.... 32
Expropriation—View of premises--Opinion evidence—Totential  value—
Improvements—Lands injuriously affected... covviiigaianiinno, 386
Purchase money—Interest—Jurisdiction of arbitratorc...vevieviiiians. 384
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When land *“taken ”—By-law. ..o ivrsveniiiiniie i cinnenaiine ress 386
Right of judge to vary award under 55 Vict., c. 43, s6. 401, 402.........
Public parka—Purchase money for land taken—How obtained—Liability for 278
Agency of Public Parks Board for corporation..........ocvvnnes Lonee 278
Removal of clerk from office need not be by by-law  +vvverviseirisieiiness 166
Of alderman for misconduct ..o viier tv veiierinriiemeriases.ers 204
Negligence—Sufficiency of sewer to carry off flood water...............00. 50
Damages to licensee of park from corporation~Inowledge of defect in
L3 (1 P T <X

Repair of street—-Accumulation of ice—Defective sidewalk............. 416
Open shallow trench—Accident by daylight.........coiviiiiiines 408
Liability in relation to bicycles....... NN 625
Overhead obstruction .........oociiviiiiiiii i e e 60%

Production of bosks of municipality—Copies of documents..........oocove. 358
Regularity of adjourned meetings. .............0 b R 4
Local improvements—Contestingby-law after registration..... e 349
Purchage of tramway-—Meaning of ** undertaking”. . ... . e 128
Corporation not, entitled to notice of action under R.8.0,,¢,73.......0000vs 217
Construction of sidewalks—** Desirable in public interests”................ 318
Breach of by-law for driving omnibus without license—Arrest for illegal...... 489
Defending police officers for illegal acts—Effect of resolution of executive com-
mittee of council ........... e N 459
Maintenance of bridge by county—g7 Vict,, €. 50, S Idevioioviieiinueon 551
Pulling down building on unused road allowance—Necessity for by-law—
Damages...o.oevvnnensians et b e et ies e aaaaes 11
Approach to highway erected by private person—Accident—Negligence—
Liability ..........0000i T . Ho

See Assessment—Drainage—Ditches and watercourses —Election (municipal)
—Highway— lL.ine fences --I’eddlers-—Sewer—Toll roads—
MURDER—
Evidence as to previous attempts to insure others for benefit of prisoner... ... 487
NAVIGATION-—
Obstruction of—Allegation of negligence... «vov  iiveiriiiiinicirin 240
Expense of removal—Wrecked ship,...oviviens oniin v e 288
See Public harbours.

MEGLIGENCE—

Damages—Remoteness—AgistmMent, .o «.oeovvanresarsnsiiseasnen . 263

Measure of ~Fxcess—Jury. ... oooiinn i e CoL. 999
Volenti non fit injuria-—Ordinary Msk....oos Lo ceiceiiins veiens 274
Turkey straying on highway and frightening horse—Liability . .covvenonn 277
Stranger on vacant lot on which dangerous excavation—Liatility.. ... veese. 370
Contributory—Infant-——Master andservant. ..o e ivveiinriiirierenees, 055
Bailea—Liable for on a gratuitous loan........ v N U
Extent to which particulars ordered inaction of....... T SRR RLE .. 072

See Crown—Bills and notes— Master and servant— Munieipal law—Nuisance- -
Railway company—Road company— Workmen's Compensation Act
—Street railway.

New BRUNSWICK-—

Condition of laws in- Need of revision........ s e Ceeens 463
NEWSPAPERS— ‘

evils and libellous characterof.......... s P, e e 160, 184

Engagement of editor—Dismissal—Breach of contract. oo 652

Libel—Notice of action to newspaper company—¥arvice ol v e .

New TriaL—
Discovery of new eviaence—Discretion...... T S TER IR e
Improper conduct of juryman in viewing premises by himself........... oo
Improperly influencing juror......... EEEE S e e
Setting aside verdict as contrary to weight of evidence. .o iiviiea s .
Kquity suit—To whom application to be made. oo e g

See Division Courts.
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NoONSUIT~
Motion for, after verdict fatoolate. ...ovvviiiviiini it iinnanearnss.. 697

NorTicE oF ACTION~
Municipal corporation notentitled to..... ......

Sraes wara e eveases s B

Right to, applies only to action brought for acts done—Post office inspector... 424
None where action for dafnmatm,y words spoken with malice........... .... 424

When, must contain statement of malice and without reasonable cause. ... .... 489
Magistrate and police constable acting bona fides, but without jurisdiction, 624, 657
Service on comproy—Mode of, ... . iiiiiirieniien, veere. 657
NUISANCE-— ,
Caused by noise—Injunctiongranted.......o.cviis coiciiiniiiianiiiiae., 13
Uverhanging trees Cerae asseesasasan caisenesresniiesieins oeaadly 259
Evidence—Contributory negligence—Burden of proof................ 195
(5as works débris thrown into harbour. .. s ieessieireans 245
By vibration caused by comrpar:iy acting within charter—Injunction—Damages 255
Right of reversionr to sue for damages.....v.vvviviiiiviieeiinniivinn., 255
Right of access to ait.vc.vvs vneyryrens sivrsaaines . 513
Abatement—Costs as between landlord and 58, 62, 104. 9%

OBTAINING MONEY BY FALSE PRETENCE—
Position of Extradition Act 25 to—FOorgery ..... ciovvviniisiniennniens., 594

ONTARIO LEGISLATURE-— .
Review of legislation in 1805.....c0vvvvvn iiviiiviiies 000331, 524, 556

ORDER.  See Practice.

0Oscoobk Havl—
Statistics for library for 1894. . .,
Dilapidations and injuries to................. - coeena221, §85
Suggested improvements at.......coo0viiiianinnes P - ]
OsGOODE LEGAL AND LITERARY SOCIETY —
Annual entertainment of ... .. iy eaas. Ve veeenaa, 11

Oscoonr HaLL Lisrarvy—
Statistics for 1894............ B 113
Latest additions to.,....... . v .- 181, 359, 462, 553
New building for.....o.ovvetiii i iiiiiiinenns e . 404
PARAPHERNALIA—
Notdone away with by married woman's acts......

PArRENT AND CHILD. See Contract.

PARTICULARS—
When party restricted to those given under demand.. . ...
Extent to which ordered in action for negligence. ., R
Will no: be ordered to extent of having to disclose evidence. ...

ParTiEs. See Practice.

PARTITION—
By tenant in common, subject to mortgage

PARTNERSHIP—
Action against firm as maker of nute and another as endorser— Res judicata.. . 37
Proceedings against alleged pariner on judgment against firm.. .. ......... 37
Principal and surety—Release of 8UPCtY. .. uuvitecvnrs vro vvensnsvnsens 155
Judgment against firm where one partner aninfant. . .....oovviiiiinn,ee. .., K56
Cost of partnership action—Debt due from firm to one of partaers........... &2
Right of partner to make extract from books—-Partnership Act. ............. 208
Registered declaration—Quebec law. ..o .. uiiivesnas R 11
Jndgment against partner for separate debt—Execution —Receiver. , , vre 339
Statute of Limitations—Laches and acquiescence —~Interest in partnership lands .ug

Veeviaene. 83
NN
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Business situated * col I { R
usine ed  colony—Interest of party inEngland.....oevvitvr.. o
Receiver—Interir  .le o asseu....‘.AR..Y......LT........... .ﬁ

Interest of deceaseu partner inassets-~Account-—Death of partner beft
Gpod wgn, how far an asset—Sale of, after death of parmg:. R oreaccounl :773
Dissolution—Extra services of one partner..vu.eve.y.ossessoron oo 651

See Solicitor.
PaTENT FOR LANDS.  See Crown patent.

PATENT OF INVENTION-—
International convention of ndustrial property. .,
Combination of old elements. ..o i i i s .
Exclusive license—Improvement by licensee-—Revocation of license—Royalty
Not given for, void, consideration, nothing stated.. ..
Estoppel by declarationof invalidity...... ...,
Improvement of old machine....., ..

See Bills and notes--T'rade mark.
PassENGER,  See Railway company,
PaupERr
Appeal by—Practice—Security for costs.....
PAYMENT 18NTO COURT-—
Whether interlocutory order for is anadmission by defendant. .,
Subsequent order for costs—Claim on money in-court
Security for, on applieation to pay out
Verdiet for smaller amount than paid in—Payment out of excess. ...
Enforcm%\Jucjgmem for—Gainishee—Money in sherifs hands ..........
Trustees Relief Act—Costs cee e
PEDDLERS—
Regulations as to—Difference between prohibition and prevention of trade.. 593,

PeNsiON —
Commutation of —Transfer or cession..

.
PERJURY—
Material statement—FEvidence affecting credit of prisoner as a witness, . ......
PHOTOGRAPHS —
Use of, as evidence..

PLAN-—
Amendment of, by closing street—** Party concerned "o ..o iisu Ve

PLEADINGS—
Amendment of—Time, ... .00,
In Christmas vacation... ... - .
Cross counterclaim struck out . .....v .y, .
Embarrassing—Striking out—Counterclaim. ... .. .. e
Demurrers—To what ex.ent abalished by Rule 1322.........
Frauduient conveyance— \lleging recovery of judgment.
PLEDGE—
Redelivery of, to pledgor in trust for sale......
Poricr CoNsTARLE—
Right to notice of action—Acting bona fide, hut without jurisdiction. . ... 624, 637

PouLicE MAGISTRATE—
Need not make return of convictions e ..
Warrant for arrest ot witness—Not liable for. ... . oo o 3
Right to notice of action—Aecting bona fide, but without jurisdiction. . .. 624, 657
PosskssioN, e Delivery.

Postaaster.  See Electioas (Ontario),
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Pounp— ' .
Impounding cattle—Fence not lawful—Damages......oovveveeis coiiniiae 352
Cattle straying from one enclosure to another is not running at large...... 352

POWER OF APPOINTMENT—
Execution of—General bequest in will to objects of power......o.vvsein0. 123
Revocation—Joint a,. ; oiutment——Revocation by survivor.......coviviininae 81

PracTICE—
Vacation, Christmas—Delivery of pleadings and notice of trial in, regular..... 68
Consent order—]Jurisdiction to set aside—~Mistake......ovocviiveiiien, 508
Exhibit to affidavit—Right to inspection of .. . ..ovvvvsvnvi i i v, 203
Irregularity—Waiver of, by attending on motion.......o0 iviiinns oy, 158
Order—-Jurisdiction of judge to vary previous order made by him..... .. 203, 702
Parties—Plaintiffs having separate rights of action—Joinder.......vvvvvivnis 154
Action to establish right of way—Mortgagor and mortgagee........... 216
Description— Style of cause—Action by one plaintiff—Words **and Co.”
. —Amendment. ... ... e, . cevse o 304
Adding--Deposit of freight with warehouseman—Action by shipowner. 307
Beneficial interest—Consent —Amendment— Discretion, v 614
Name used without authority—Reiief after judgment—Repayment of
money. .. Ciiiietaier. teesarsaaaaaaesas 062
Reference—Report of referee—Time for moving against—Notice of appeal
—Time—Confirmation by lapse of time.....ocoviii i ooy
Striking out defence on summary application......... R 144
Generalruleasto....... ....... .. vee 217
Action on note- -Various defences allowed.......... ... Ve . 217
Style of cause, Se¢ Parties, infra. .
Summary judgment—Default of appearance— Fndorsement for interest on note. 286
Setting aside—Terms—Costs cees 286
Leave to defend—Payment into court.. cervee 35N
Mischief to be guarded against by v 702
Third party procedure—Defendant claiming indemnity against co-defendant.. 229
Claim for indemnity—Directions. ... .....00000 o0 508
Relief over— Amendment-—Discretionary order.........ovv.. . .. 586
Breach of contract—Indemnity b . bbz
Who to conduct defence......ovvvveniinn, el 162
Rights as costs—Indemnity..ovvn oo oas, e e 704
Suggested reform in procedure. . ..ooi i e 2302, 379, 412
Set&ement of action--Summary trinl—Stay—Costs cov. FO2
Answer and disclaimer to whole bill—Costs. ............... teeeas 703
Demurrer to declaration—Incorporation of hank.......... Civvees 705
Decree for account not sued for . 7%
Notice of motion by outside party —Landlord claimine rent from sheriff,...... 706
See Absconding debtor—Action— Admission—Amendment— Appeal-—-Attach-
ment—Attachment of debts—Certiorari—Certificate of judgment —
Contempt of court—Cnsts—Counterclaim—Crown—Criminal law~-
Demurrer—Discovery—Iiscontinuance—Dower — Fjectment — Evi-
dence— Examination — Exchequer Court — Executor and adminis:
trator—Extradition—Foreign judgment—Fund in court—Injunction
~Interpleader—Judginent debtor—Jury—Libe! and slander— Mali-
cious arrest— Malicious prosecution—Mortgage—New rial—Nonsuit
— Motice of action—Particulars—Payment into court ~DPleading=-I'ro-
bate—Revivor—Sheriff—Solicitor—Stay of proceedins— Venue—
Writ of summons,
PRESCRIPTION -
Time from which it runs—FEasement.. .... .
See Statute of Limitations,

PRINCIPAL AND AGENT—
Personal lability of agent—Money obtained by duress—Payment before
notice of duress ...... T S {1+

Fixcess of authority— Liability of.}-u:i;{cipal'flur‘l'mauthorized act of agent......» 440
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PAGE,
Agent's authority to pledge for particular sum—Forgery—~Redeiptiotie.vu. v ..y 440
¥ See Quebec law— Sale of goods—Sale of lands,
—¥ PriNcIPAL AND SURRTY—
k3 Novation—Sale of land—Release of partofland .. o0 v o0 o) v 0. .0 60
; Relesse of surety—Dcalings between debtor and creditor—Partnership debt 155
: Rights of co-suretles inter se—Payment by and assignment of debt to co-surety
: —Proof of claim-—R.8. 0., €. 122, 8.2, 10v0vvnrinnnnnnss reeaese 86
Bond payable on demand—Liability of surety............00 vevr..... o 98
Security held by creditors—Release without consent—Rights of surety........ 1ot
_Rights of surety to—Further advance by creditor, . .... e 251, 452
Notice of death of guarantor—Liabllity—Meaning of ** wepresentatives ... ... 304
See Public schools—Receiver.

PriviLEGE. See¢ Libel and slander.

Privy Councit.  See Tudicial Committee of Privy Council.

PROCEDURE— )
Suggested amendments to. ... ..oi iy ciries et caee eees 362, 379, 412
See Practice.

ProvucTiON. See Discovety.

ProsissorY Notk,  See Bills and notes.

Pusric HARBOUR—

Ownership under chnrteg——l'rotection of navigation and fisheries......... vere 245
Nuisance—Gas works débris destroying fish —~Authority of Local Legislature.. 24§

Pusnic Heavrd,  See Health Act.
Pustic PARKS —

Purchase of—Provision for payment—Liability of board. ....o.ooooviivy 0 278
Agency of board for corporation.... ...oiiiiiiiiiniin o RN ... 278
Pustic SCHOOLS—-
Bond of treasurer and sureties to pay on demand-—HBreach —Gn whom demand
tobemade. .., ... ...0. e e e e seerees 08
Alteration of boundaries of union section—Arbitration—Uinality of award.. 247
Petition for—Award on.,...... e e e . 489
. Puiric Works.,  See Constitutional law.
Quantusm MerulT.  See Costs (taxation)—-Statute of Frauds.
QUARTER SESSIONS -—
Mistake in law—Mandamus.........o00vi o e e caees 166
QuEBRsCc Law—
Appeal to Supreme Court--Right of —Municipal bydaw............ R
Amount in dispute-~Governed by statement of claim., ... ... R 1
Transfer—Proof by writing—Rvidence........., e e 29
Préte-nom, —Compensation— Defence . ... o000 it e eiras e 20
Liguor license ‘aws—City of Sherbrooke.......ooviivtns N R 1 -1
Repairs to buildings—Damage—Liability of trustees... ..oy, e 315
Contract of sale—Vrincipal andtagent.........ooo0 oo R 1 11
QueN’s COUNSEL-——
Recent appointment in England eriticieed. .o ooovivn oo R 3
Ramnway CoMpany——
By-law creating offence going beyond statute ...ovviv vovreniinn s e 47
Settlement of claim agaitst before nction—Alleged undue influence—Efect of
veceipt given by claimant. . oo cciiiii e 63
Baggé\ge in custody of passenger—Liability of company as enmmon cavders.... 364
Servant of passenger—Baggage of servant. . ... Siesns e esaees B34
Covenant by, with landowner—Transfer of undertaking to new company..... 124
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Expropriation—Compensation for land—Rights of mortgigee as “*owner ”.... 173
Land for tunnel=—=Compensation.. ......cciviverisrnasnesiiiinien. ., 302
Appeal fromaward.. ... civiiiiiaiiss srarisiieiiiiieresisaan ey 444
Lands injariously affected —By-law to grant aid to railway not material. ... 488
Ticket—Pointed condition—No stop over—Continuous journey.. .......245, 407
Negligence—Want of safe access to and from station.c.oever vveviivesiaie- 278
Accident to man not in employ of company—Volenti non fit injuria..... 276
Actlon by passenger —Tort or conteact ..., .uvivssssenssisseccersesss 408
Damage to goods—Conjecture—Evidence—Reduced rate—Relief from
liability—Conditions. .... T 113
Accident at crossing—Cattle— In charge”...........coviiviiivn. . 687
Trespass on track—Jurisdiction of justice of peace .o.vcvvvv ciiv i, 42§
Subsidy—Power of Lieutenant-Gavernor in council..........covvvevnnanee, 314
Contractor—Certificate of engineer—Intercolonial railway... . . .......... 653
Nale of railway under mortgage ~Jurisdiction where part outside province...., 324
Lease of, to foreign company—Statutory authority. . .....coot i iiviiiiaei 418
Highway—Cattle at large. ... oosviianiiiii i iiiiiaair i cieness 519
Liability for carriage of goods over connecting line—Contract——Agent.. ....... 584
Liability for ejecting passenger from car—Exposure—[liness—-Remoteness..... 584
Special contract for carriage of goods-—Negligence —Limitation of liability...... 608
Level cressings— Undue detention at—Liability. ... ..o, 648
See Common carrier—Negligence--Street railway,
RecetpTs— -
Only prima facie proof of delivery of goods.........vviviiieine.iaee 180, 394
RECEIVER---
Liability of sureties of ...... . ovvt ciieiiiiiiiiiiee s iraassa i 168
Equitable execution—Earnings of theatre—KReversionary interest,....... 82, 195
Appointed by court as manager—Liability of, on contracts.................. 200
Interim sale of partnership assets
REFERENCE—-
Should be drawn by officer, and not by successful party.o.icveeieriiireisnes 67
REGISTRY ACT—
Affidavit of execution by chargee of land under leiter to him..............
Amendment of plan—*'Party concerned ™., ..o vei it ciiieiiiene, o 420
In North-West Territory—Transfer of land takes precedence of execution....
REMOTENESS. See Damages—Municipal law—\Workmen's compen.
sation Act.

RexnT. See Attachment of debts—Company (winding up)—ILandlord
and tenant-~Statute of Limitations,

REpAIRS—-
Quebec law as to buildings..... +vo i i e
See Landlord and tenant.

Res Jupicara.,  See Vendor and purchaser.

RESTRAINT OF TRADE~-
Covenant in— Partial restraint—Public policy...vvvveon s

RESTRAINT ON ANTICIPATION. See Married woman,
ReTUuRNING OFFICER.  Se¢ Attachment of debts.

Reviews AND No1i1CES OF BOOKS~—
Higgins’ Division Court manual..........
Masters’ Apperlcases ... iiin it
Ewart's Manitoha school question..........
Snell's Equity....o.oooiiiieiiiiiiniien,
Crankshaw's Guide to magistrates..............
Lloyd on compensation.... e ety
Bryce’s American Commonwealth S erears e e,
Goldwin Smith's history of United States. ... .cvviiiiiiiiiins oo
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S e, B14

The Ontario Assignments Act .......... e 20T

‘The Manitoba school question ..., . ... e Ceveas 390

The Ontario Law Index ..., . o 590

Constitution of the United States............... . . 53?
REVIVOR -

Order for, after judgment—>Motion to set aside........ .

REVOCATION.  See Power of appointment—Will,

RIGHT OF ACTION--
Sale of, in Quebec—Partnership—Resiliation.............
See Chose in action,

RicHt or Wav,  See Road.
RirariaN Proerigtor,  See Waters and watercourses.
Roap. See Highway.

Roap Company---
Action against, for accident—** LJone in pursuance of act ., ..
Time limit-—** Within six months after,” ete
Satk or Goobs: -
By sample—Right to inspect—Sale through agent...............o000ua s
Mistake of vendor as to irlentity of vendee——l‘ rnud-Vac1tmg judgment against
supposed vendee e
Book debta~Not within R.8.0,, c. 125 s,
Construction of deed—Ejusdem genens—-(;eneml words.... ..
5% Viet., c. 26, not retrospective. .
Immediate detivery—Change of possessxon-—litll of Sale Act, \'(nmtoba
Statute of Frauds—Memorandum in writing—Denial of agent’s authomy
Contract for work, labour, and materials, or for sale of goods. ,
ifire and purchase agreement. See same,
Option to purchase.  See Tire and purchase agreement,
SaLE oF LaNp-
By sherifl, as assignee for creditors—Right of, to bind parties.o.v .o ooviin
By auction-—Agreement as to title—Yreach—Deterniination of contract. ...
See Deed of land—Principal and surety—Vendor and purchaser.

SaLE, 'TRUST FOR, Ser T'rusts and trustees,
SamprLi.  See Sale of goods.

ScHonarsHip,  See Charity.

ScHoots. See Public schools—Separate schools,
Security For Costs,  See Costs,

SEDUCTION—

Amendment at trial by adding claim for carnal connection Ly force—1Drevious
acquittal for rape NN .

SELB-DEFENCE--
Right of, considerel. ...
SELBORNE, LORD~
Qbituary notice of. . e
Comparizon between him and Lum GRS v er ceneein eas
SEPARATE SCHOOLS —
Election of trustees- - Appointment of deputy s tak

Minutes of Simcoe district mumclpal counml. N
Howell's Probate and administration. .
Audette’s Exchequer Court practice
Beven on Negligence.....
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PAGL,
SEPARATION, DEED OF—
Between & man and his mistress—Concubitage~—Peacohabitation............. 298
Sre Husband and wife—Married woman. .

SERMONS— :
Whether they are copyright. . oo i iiiiiiiiiiiiiiiiiiiiies siviainiaees 334
ServanT. See Master and servant,
SERVICE~
See Administration—Attachment—Company—Writ of summons.
SETTLEMENT—
See Class, gift to—1lusband and wife—Married woman.
SEWER—
Insufficient to carry off food water—Liability Ceriveees an aees 56
Assessment for, who should make—Under local improvement system. ........ 301

Lands not benefited not assessable....... . ....cioh ciiiiiiiieeness BOI
Application of frontage taX 10, ... .v. ciivriiiti i iiiriiraereneneenes, 601

See Drainage.
SHERIFF—
When his mem. on sale of lands binds parties under Statute of Frauds........ 319

Poundage-—Allowance in liev of, on withdrawal from seizure..........0iv0v0 35
Discretion of Master as to amount........0uv0s R 11

See Attachment of debts.
SHIPS AND SHIPPING---
See Collision—Maritime law—Public harbour.

SIDEWALKS—
Construction of, in public interest—Municipal Act, 5. 623......000000ivee.. 318

SiMcor DisTrICT MUNICIPAL COUNCIL~
Notice of old minutesof....... S 1

SLANDER, Se¢ Libel and‘s‘.ander. .

SLANDER oF Goops—
Chemist selling goods with notice affixed that he had a better preparation—
Injunction. . T AU
Disparagement without special damage—Injunction.....ccovsveviiiiniian. 439

SNOW--—
Removal of, from sidewalks.. ..o o0 iii it iciiiiriiieenisniencnenenss 2

SNELL's EQuiTy—
Review of..... e A Chriaaariraeresriaesss 160

SOLICITOR—-

Liability as agent, not acting professionally.......coviiiiiiiiiiiiieiniees, 14
Striking off roll ~Formoforder...... ... oiiiiiiiiiiiiiiiiieeiniiiee., 110
Branch offices of, under unlicensed practitioners.. ..., . . 292

Firm of—Liability of one for fraud of another— Deposit of securities payable to
bearer—Fraud. ... coviiiie it iy v eraes veereers 2332
Attachment for non-payment of money to client—Giving time—Waiver....... §32

Summary order-—Partnership—Misconduct--Disputed account--Striking
offroll......cocviiiiiiin, R +.4-3
Costs of 28XAON. . it teieiiinri i sa et 433
Lien for costs—Fund in court—Priority—Set off . 1o . evvvvvinn. i iivviiian,. 609
Non-payment of fees—Setting aside process for..........ciiviviinaienven. . 658

See Bench and Bar—Costs,
Sorictror AND CULIENT,  See Cosis—Solicitor,

SoLiCiTORS' BENEVOLENT SOCIETY-—
Suggested organization of N
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SrECIFIC PERFORMANCE—
See Crown —~Contract -~ Nuisance — Compromise —
Vendor and purchaser, P
STAY OF PROCEEDINGS—

Stay of tsial pending appeal from order for new trial..... ............. 110, 28
Costs of former action unpaid —necurity for costs,......,.... BRI

andlord and tenant —

Effect of motion in Divisional Court to set aside judgment.. ... ..., .. 391, :;Z
STATISTICS OF LITIGATION— '
Declineofbusiness................................................ .21
STATUTE—
Things ** done in pursuance of "...... ..., e i ieaees
Construction of—Directory or imperative requirement. . ... L 172
Retroactive effect—Municipal law in Quebec,. ,,...........o0n . - 545
Repeal of act—Effect of exception. .. ... et e o 54;
Enlargement of jurisdiction by implication—Judicia! separation of husband 55
andwife...................... v e e PR ceer. 6458

STATUTE OF FRAUDS —
Agreement not to be performed within a year............. crereseeanaiay,, 227
Memo. in writing—Sale of lands by sheriff acting as assignee for creditors,

e H soe 31
Hiring and service —Agreement not to be performed within a year—Quantnm 319
meruit—Joint ereditors. . ......... ..l Ve, PO 678

See Sale of goods.

STATUTE OF LIMITATIONS—

Legacy charged on reversionary interest in land—DPresent right to receive..... 16
Letzers of administration relate back to date of death.......... s oeeeiiau, 179
Acknowledgment of debt, afier death of creditor, to person who might administer 421
Cause of action on contract to pay difference on realization of security ...... 8o

Payment by firm after retirement of partner—R.S5.0., ¢. 123, 5. 2..... ereeas

Mortgagee—Extinguishment of itle of prior mortgage— Possession of mortgagor
—\Vesting of estate—Acknowledgment of title. . ............. ceave. 208

Wheg trxmle begins to run against—Right of action—Onus--Evidence of

efaulte ..o vy e
Partnership dealings—Laches and acquiescence— Interest in partnership lands, :?g
Dispossession—Acts 6f ownership. covvvsies i i i i e 374
Manitoba Act applies to rights which existed prior to date—Crown patent. 323, g9
Money char ... in land—Tenant for life—Presumption of payment of interest’ 438

Purchase of land—Possession by son of purchaser—Payment of mortgage——
Contribution byson .........oooocinn, N -
 Profits of the land *—*“Rent”..............co0iiiiun ci e e, 697

Se¢e Time—Trusts and trustees,—Will {construction of),

STATUTES, ONTARIO—
Decennial revisionof .......... Cie e N e 498

STATUTORY CONDITIONS—
Breach of.  Ses Insurance (life).

SteEl Ralns,  See Custons duties.
Stop ORBER. See Fund in court.
STREET. See Highway,

STREET RalLwWAY—
Right of way—Duty to sound gong., .........0s RN S 21t

Ejecting passenger from— Liability—Exposure—Remoteness................ 584

Accident from excessive speed or mismanagement of cor—Contributory negli-
ENCR .\ttt e e 583

Not slackening speed and so frightening horses. . ovviveinv i, e 589

Purchase of tramway Ly local authorities—Meaning of ¢ tramway ... 00000, 128
See Highway—Railway company.
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Summary Convicrion. See Justice of the peace.
SyprEME CoURT oF CANADA—

PAGHE,

Changes in Personnel of...v. ... coeviererasiiniearttenirieriserniens, 523
Appeal to, from Superior Court, Quebec—Quashing by- daw. o 30
Future rights— Personal ri this—Title— Dossible annuity. ool oo B3a
For vosts—When it lies—Warranty—Joint speculation............0.os 653
HHomologated valuation roll.. .....cc viiiuiisrstiistasiieiearins o 30
Statement of claim governs amount...... Cieaarresnaans cerevasaes 3
Security—Stay of execution—Money in court—Payment out I T
None in matters of procedure...... ... oaviveiiiinsiin oaann 315 317
Reports of—Inconvanient practice as to names of cases. .....ovvveiien  on 550
Surery. See Principal and surety.
SURROGATE COURT—
No jurisdietion in High Court of Justice to revoke letters of administration..,. 318
Taxartion or Cosrs.  See Costs,
TAXES— '
Sale of land for—Section 121 of Assessment Act imperative. ... ... cv.evu.. 351
Non.compliance with sections 141, 142, before sale fatalesvs e ennne e 351
See Assessment—Landlord and tenant.
TrLEPHONE COMPANY—
Poles of, assessable as realty...... s eee e P - 1Y
TEMPERANCE AcT, 1878-- .
Applieation of penalties.... .oivvtt tiiiiiaiiii it o 440
TexANT FOR LIFE—
Whether fund, capital, or income. ... vvivii tiiiiiiiy seiieiaaisee.,, 122
THREE-MiLe LiMit, © See International law,
Timeg—
Limit for brmgmg action against road company — * Within six months
after, et vt i e e rer e e 173
On contract to pay difference on reahzanon of security.....ovvivnntn So
Sunday last day— Notice of appeal—Manitoba Assessment Act.. evesens 493
ToLL Roaps—
Tolls chargeable on intersecting road............ N verseies 282
Municipal law in Quebee....ooooviis oo e cevananes 548
TRADE MARK—
Fancy word—Invented word..,............ e A ¥ & 4
See Copyright.
TraDE NAME—~
Passing off goods of defendant as those of plaintift, . Cevnraaae RPN 144
Indicating manufrcturer—Description of g ;,onds—-Imuatmn—l)ecepuon. cevs. 201
Labels on bottles —initials—Restraining infringement— Rectification of register 313
Ides underlying design not protected. ........... P 2]
See Copyright—Trade mark.
Trape UNIONS-—
Liability for intorference by, between master and servant............... 472, 507
Tramwav. See Street railway.
Trees -
Law as o overhanging trees discussed,..... .o sl RN s 41, 259
Trusrs ann TRUSTEE—
Trust for claw applicable to settlements..... ... 00 RN 165
Costs—Items barred by Statute of Limitations m-ty be pam b) mmec to his
solicitor ... . ... R O N veen . 208
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PAGE,
Trustee’s inaction by cestui que trust out of  ast estate.... . .o.vvuvuee. 477
Trustees’ Relief Act—Payment into and out of courte,......... veeeer 494

Executor entitled tn just allowance for cost of unsuceessful litigation. .. ...... 209

When trustee need not ask advice of court before Jdefending suit.......... .. 200

Cestui que trust-~-Right of reversionary legaiee to information as tu investment

of fund-—Costs. .o i e Ceeee. 248
Breach of trust---Impounding beneficiaries’ interest—Married woman— ’
Restraint on anticipation................ P 1o
Statute of Limitations— Consent of cestul que trual, . v evvvves erriveses 436
Trust for sale—Power to postpone sale - Power 1o carry on business--Discre-
tion of trustees—Capital .- Income....... .
Breach of trust-—Solicitor party to—Partner.....

A N LR LR

] art s seeeeenes 430
Banking account—Appropriation of payment— Rule in Clayton’s caade.....o.. 331
Statute of Limitations-~Balance in trustees’ hands-—Letler--Yatoppel Lo Hoh)
See Banks and banking.

TunNEL- -

Eapropriation by railway company, for parpose of o oovan oo voo302

UNDERGROUND SPRINGs.  Sce Watercoursus,
UNTrEn STares: -

Suggested reform in procedure in comts of oo e Ceaveeei caeas 40
Har of, cannot plead in ORLArio Couris.. oo v veens o 201
tistory of, by Goldwin Smith—Review ofio oo oo v Lo 344

UNLICKFYSED PRACTITIONERS—
Bra ..i offices of solicitors under.ov..vo. TR I T 1

VACATION,  See Practice,

VENDOR AND PURCHARER —
Voluntary deed in claim of title-—Npecitic performance.... .. ... R |
Agreement to Jdischarge part of land—Principal and surely... ..o A 4]
Contract to buy from administrator—Fxecution—-Priorityo.oooos ooveenns €9
Passessory title - Eatent to which evidence of, ndraissible. . oo oo 103
Option to pur-tase - Conversion—Intestacy,covieervens civvivenniiaeaen 119
Agrecment as to title —Breach—Determination of contiact. ... eveovnven, 417
Interest on purchase money-~Default of vendor.....o.oon vovivves wvvy 120

Damages for Joss by delay...... e e e ereie iaaiwaaeess. 120
Condition limiting commencement of title—Drior title not to be abjected to—

Objection 1o, shown aliunde-—Return of deposit......... R 171

Precluding purchaser from inquiring into part oftitle...... .. ceneen 341, 649

Power to rescind agreement if reqaisitions ar withdrawn--Dealing with
third party—Election. .o s wiiiiiicies s e 235 372
Conditional promise—Fffect of i e ceveevesores 481, 669
Order declaring good title- Subsequent discovery of material evidence—Res
judicata —Estoppel. . ov vy crins i 341
Vendors' lea—Mechanics’ len- Prioritv. cooiiviiiiiininiaiiiaen 429
Agreement by child to maintain parents..cioocieeeaee 704
Sale by auction-— )
Quebee law-~Construction of contiact—-Principal and agent............ 316
See Deed of land.—Sale of lands,

VENUE—~- ‘
Change of—Onus on plaintiffi—CoRvenience. .....ovoovvives veiivnee 177, 354

Appeal—New material—Change of CITCUMIARNCES. .. v vvvarreeranens, 354
““Gond cause " — Residence-—All parties in one county..........eene - 390
VOLENTI NON FIT INJURIA—Se¢ Negligence—Railway company.
VOLUNTEER CompaNy—.See Charity.

Von Gneist Rubore—
Lines in IEMOIIARM . o r casesesererreesssrossesriiresorsnsasrssssisass 552
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WarkHousk REcripT—

Bank Act-—Substitution of goods—«k’urchnﬁe for value without notice........ 110
And unregistered assignments——Titleunder............... ..o iiiiiiee. 4G9
WAREHOUSEMAN——
Estoppel-—roperty in goods obtained by frand-—Jus tertii—Damages........ 230
WatTER AND WATERCOURSES-—
Mill privileges —Jurisdiction of County Judge--R.8.0., ¢, 119,....00000 s 55
Surface water-—Diversion by railway compan)-—Arbnrauonwl)umngm seeer 87
Right of passage overiceto shore.......... ... cvviiiinne 64
Artificial cotnse —Rights of dominant and servient tenement. ............ 63
Underground springs—~Interference with flow of water—Mala fides.......... 204
Navigable river—— Riparian proprietor.--Sale of water power artificially created 442
See Ditches and Watercourses Act.
WeERLY CoUrTs—
At Ottawa and London-~Objections to ...........ooo.L F N 4
Regulations of judges asto.... ... ...... e e e T 1
WEIGHTS AND MEASURES—
False measure —Churn  with gaunge-—Measure for use by trade. .o oo00vs 200 198
WHipping Posr—
Propriety of re-establishing........... e . 1 11
Wing,
Referring to non-existent document-- Codicil. ..., Saaeeliess. 202
Signature of —** At foot or end thereof”. - Beside or uppmue 0 the eml . 373
Codictls - Implied revocation —Substituted or cumulative legacies, ... .. veen.. 408
Death of testator caused by devisee ........... e e RN £ 1)
Indian may make a valid witl..oo o I 1411
Lex loci e site -- English will of jand in furexw c«mmr) RN 105
See Administration -Charity - Power of appointinent.
Winn--
Constriction of
Trust for hencfit of legatee - Diseretion ... ..., BN &
legatees attaining majority, and so entitled . ..o o0 I
Fatlure of abject uf!emc) in testator's lifetime. . ... oo ae e 173
General and specific duvises.. ... Cieree e 17
Npecitic devise —Insafficient dewn;m-m U m.erl'\ml) . 18
Foxecutory devise - Happemnyg of event- - lmpossibitity- “Vested extate. 422
Beyuest— Gift to volunteer corpsis a charitable hcquc«h ......... RN 18
Void il infringing rule as to perpetuities... ... RSN 18
Cift to unascertained class—Kemoteness “Trust te work out umd
puanndlhensen o e [, N £
To poor and needy residents of cmmt) "Whoineluded... ... .. . 107
‘Po nest of kin “after deathof X", L ... . . 123
To ageicultural soeiety vn conditions as to 1 lccmasum Cete. - lmpme
personalty —Mortmam Acto oo e 108
To promote freethought, invalid..o. o000 R 108
Legacy to widow  Annual specific sum - Chik iren of de( cased :hlld
Right to parent’s share ... .......... PR *
Power to appoint amaag ¥ I'(‘Lllll)ns ui an -lle;,mmalc Cereen wees d21
For charitable purnuse. . oo e e 539
Pawer of appointinent by will Execution of . ... 124
* Die without le'wmg male fssue™. oL e e e e 124
‘< lssne h\mg '-=Child en ventre samere .......... ...... ceeaiaenes 838
ailure of issue- -Meaning of. . e e ves 108
! recatory trust —** I wish them W bequunh thc same " .. . .......388, 512
Gift per stnpesnr per capita. . . ., F Y V& 4

¢+ Nearest of kin ” -~ Period of asc enammem

Meaning of ** then ” e vieeiee .. 280, 3350

Widow in pn%emuq I)u\\cf of - CECCHON . . v e e eine e eaB0
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Conversion—Speviﬁ(' devise of jealty. -Lease with option of purchase-—-
Codicil confirming will— xereise of option at the testator’s death, 374
Substantive or cunmlalive legacies — Codicils e e e, dUy
Direction ta accamulate income- ~Aceumnlation. . . . 440
Residuary clause—Costs, . ...... .. St 444
Devise for life to son and then 1o wife for life, then 1 grandehildren-—
Title. .., S st 402
Personalty lwited as if it were vealty oo, oL L L, 11
Perpetuity - -0iift over of personal estate after failuve of issy 1 past
chitdbearing. ..., .. ..., . . ..., 501
Residuary gift - Charity — Marshalling assetx— Intestacy.......... .53
Charitable bequest--Validity -Diseretion of execufor .., «. . 331
Klection - Aly estate” S Apportinnment of jnsurance policy - Deficiency
s=Abatement,ooaoioooo L e 660
“Whomay then bz heirs at law ., RO . 696
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Registration of cawtion - Prelate more than year after death ceoo248
Action— Practice-~Res inter alias acta. ... ....... .
Administration with will annesed -Bodily iacapacity of 537
To Roman Cathelic convent . . .. 537
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WinpiNg U, See Company.
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WonMeN -
Admission of, to the Bar .,

WORKMEN'S COMPENSATION A4 1
Liability of employer fur defect in arrangement of plant
Drefect in ** way used in Dbisiness,” which is alw a puidic street ., .
Dangerous machinery  Orders of superior - Care
Workman and emplover hoth having knowledpe of defoe
vidence - -Ouestions of fact---Interference with on appeal... .
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Dae and owing. ..., .. . s Passing upon. ,
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Undertaking.......ooo000000,, 128

WRIT OF SUMMONS—
Speciaily endorsed—-Abandoning summons to set aside-~Delay—Judgment—
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