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.'. _ 1. Generally—In the Codes which are based upon the Civil
hse, 3 Law, the hiring of workmen is enumerated as one of the three
ein | principal species of hiring, labour and industry, the other two
the being the hiring of carriers, and the hiriug of persons who under-
ga take works by estimate.’! Speaking generally, the juristic con-
a:;. ception which, in this method of classification, associates con.

, tracis of service with one particular deseription of comtracts of
1 bailment is foreign to the Common Law. In a few of the older

5 in English cases, it is true, carriers have been referrsd to as ‘‘ser-

the vants’’ of the bailor in some respects.? But, in view of the well
the A recognized distinetion between contracts which ereate the rela-
ted E tion of master and servant and all other contracts which involve
ecl-
ited . et e o .
¢ 3 French Civil Code, Art. 1778; Quebec Civil Code, Art. 1869; Louisiana
9 _; Civil Code, Art. 2673 (2643).,
ide E One of the two kinda of locets. operis faciendt is the hire of labour and
this o services in respeet to the artisles delivered. Story, Bailments, 9th ed., §
422,
afer
aust S *In Ward v. Macouley (1781) 4 T.R. 489, a cnse in which the question
s e involved was one of the proper form of action, Bullar, J,, observed durin,
al 3 the argument of counsel: “The carrier is considered in law as the servan
tter 3 of the owner, and the possession of the servant is the ession of the
£ master.” poss
E 8 f
by : Similarly, in Gordon v. Rarper (1796) 7 T.R. 12, Groge, J., remarked,
ewn 3 arguendo: “Where goods are delivered to a carrier, the owner has still
No . » right of posseseion, as against a tort feasor, and the carrier is no more
ight than his servant.”
. In this connectinn refevence may alec be made o the rule that, delivery
s of 7 ] of s to & carrier by a seller for transmission to the buyer {s desmed

to be delivery to ihe buyer, and to-comstitute an “actual receipt” by him |
within the statute of frauds, Pollock & Wright, Possession, p. 59.
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the performance of work, this language is manifestly wanting in
precision. A carrier is an independent contractor, not a servant.

A point of contact between service and bailment is found in
those cases where there is an undertaking by one person to
assume the custody of a chattel delivered to him by the owner,
either for safe-keeping merely or for the purpose of doing cer-
tain work in respect to it, or by means of it. Her., if the person
to whom the chattel was delivered was a servant of the owner
before the transaction took place, or was to pass under the con-
trol of the owner while his eustody of the chattel continued, he
might, from one point of view, be regarded as acting in the
double character of servant and bailee. This situation may be
dismissed with the remark that in almost every conceivable state
of facts a merger of the character of bailee in that of servant
would be implied, and the possession thus assumed would be
treated as being that of the master himself.* On the other
hand, if no such eontrol over the bailee ig to be exereised by the
bailor, the rights and liabilities of the parties to the contract,
both as between themselves and as regards third persons, are
determined upon the theory that the bailee is an independent
contractor. The question whether the latter situation is pre-
dieable under the eircumstances is often one of no small praec-
tical importance, The effect of the decisions ir which it has been
dealt with is stated in the two following sections,

In criminal prosecutions the importance of differentiating
hailees from servants arises from the fact that at common law
a bailee, being considered to have rightful possession of pro-
perty in his charge, could not be guilty of larceny in respect
of it, for the reason that a conversion, that is to =say, a

*Tt has been remarked that the holder of goods may make his servant
a bailee if he thinks fit; but that the law does not regard this as a normal
state of things, and probably rather strict proof would be required. Pol-
lock & Wright, Possession, p. 60,

In Reg. v. Green (1858) Dears. & B, C. C. 113, whure the prisoner was
charged with stealing a pair of boots from a siall, nf which a hoy who
was living with and assisting the owner, his father, had charge when the
crime was committed, it was held that the boy was not a bailee, but a
rervant, and that the property in the boots could not be alleged to be in

him.
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wrongful change of possession, could not result from a misap-
propriation.* The effect of the cases which have turned upon
the. question whether the defendant was a servant or a bailee is
stated below.® In England the distinction between the two
classes of contracts in this point of view has become less
important since the passage of a statute under which bailees
of chattels, ete., may be found guilty of larceny if they fraudu-
lently convert such chattels to their own use.* Enactments of
the same tenor are presumably in force in most, if not all, of the
British Possessions and of the American States. But in Eng-

* Roscoe, Crim. Ev., 9th ed., 651.

3The prisoner was convicted on an indictment charging him with
embezzlement, in one count as servant to A, and in another count as ser-
vant to B. A and B were two, among other, sewers of gloves residing at
C, the manufacturers of the gloves carrying on business at D. The
prisoner was a carrier residing at C, and was exclusively employed
between the glove sewers at C and the manufacturers at D. The sewers
were not known to the manufacturers, but when a sewer wanted work the
prisoner gave her name and a number to the manufacturers, and received
from them unsewn gloves for her to sew. Each sewer, having her number,
sent back by the prisoner the gloves when sewn, with her name pinned to
the parcel. 'These parcels the prisoner delivered to the manufacturers;
and if the parcels were found correct he received the total amount due to
the sewers in one sum, and fresh parcels of unsewn gloves. His duty then
was to deliver to each sewer her fresh work and also the money due to her,
deducting his charge. If any work was missing the manufacturers looked
to the sewer if found, but if not they looked to the prisoner for it. The
prisoner, according to the course above stated, took out the numbers for A
and B, and, having received money for both of them from the manufacturers,
denied the receipt of the money, and applied it to his own use. Held, that
the prisoner was not a servant, but merely a bailee, and was guilty only of
a breach of trust. Reg. v. Gibbs (1855) Dears. C.C. 445.

A person who has been intrusted to drive a number of sheep a certain
distance, and who on the way separates one of them from the rest, with the
intention of fraudulently converting it to his own use, is not guilty of
larceny, as he is not a servant, but a special bailee, and (:,here has pot
been such a severance of the sheep as to put an end to the bailment. King
V. Reilly (1826) Jebb. C.C. 51. . .

A drover who is employed to take cattle by rail to a certain place and
deliver them to a purchaser, but who is at liberty to take charge of the
cattle of any other persom, is a mere bailee, although he is paid the
expenses of the cattle on the journey, and is remunerated by daily wages.
Queen v. Hey (1849) Den. C.C. 602. Doubts were expressed as to the cor-
rectness of Rex v. M’Namee (1832) 1 Mood. C.C. 368, where it was held
that the possession of a drover is the owner’s possession, although he is a
general drover, at least if he is paid by the day.

A mechanic receiving materials to be made into shoes at his own shop
- is not an agent or servant of the person furnishing the leather, within the
meaning of the Mass. Rev. Stat. chap. 126, § 29, against embezzlement.
Com. v. Young (1857) 9 Gray. 5.

See also note 3, supra.

%24 & 25 Vict. chap. 96, § 3.
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land the question whether the defendant was o bailee or a ser-
vant may still be material; for, although & bailee is punishable
as for a simple larceny under the section of the Act just cited,
a servant is lialle to 8 muech more severe penalty under § 67.7
A similar situstion may possibly arise from the wording of the
statutes in other jurisdictions.

2. Relationship existing between the proprietor and driver of a cad

or hackney carriage.—(a) At common law.—The accepted doctrine
is that, apart from statute, or some special circurastances which
show an intention to create the relation of master and servant,
the contract between the proprietor and the driver of a eab or
hackney carriage will be deemed to be one of bailment, where
the c.sence of the arrangement between them is that the driver
is to have the use of the vehicle and horses for a certain price,
and is to retain all his carnings in excess of that sum. This
doctrine is eontrolling both in cases which are concerned with the
liability of the proprietor to third persons for the tortiols acts
of the driver,' and in cases which involve the reciprocal rights
of the proprietor snd the driver inter se.’

" See 2 Russell, Crimes, 317.

! Venables v. 8mith (1877) L.R. 2 Q.B.Div. 279, per Cockburn, Ch. J.;
King v. London Improved Cab Co. (1889) L.R. 23 Q.B.Div, 281; Gaies v.
Bill (1802), 2 K.B. (C.A.) 38 (per Vaughan Williams, and Romer, L.JJ,,
pp. 88, 42),

In a recent case, YcColligan v. Pennsylvania R. Co. (1008) 212 Pa.
229, 6 L.R.AN.8. 544, 83 Atl. 792, where the proprietor of & hansom cab
was held not to be liable for the negligence of the driver, the lease under
which defendant let the hansom to the driver provided that *“for and in
consideration of the sum of $4.50, and on the condition stated below, hires
to H. Priest, driver, hansom No. 65 with two horses, for thirteen hours
from 9.30 A.M. of the date stamped on the back of the certificate.” The
conditiona stated therein were in substance, that the driver should assume
all liability for damages to any person or yroperty, and that he agreed not
to use a horse longer than six and one-half hours without returning to the
stable for exchange, to wear a uniform, to abstain from the use of intoxi-
cating liquors, to present a neat and clean appearance, tc conform to the
prescribed rates and regulations. Upon his failure to ohsarve these con-
ditions, the company reserved the right to cancel the unexpired term of
the lease. The court observed: “The defendant company does not control tho
results of the work, has no right to the procesds arising from the fares
paid drivers by passengers, and hence the fundamental and essential prin-
ciple necessary to create the relation of master is lacking, The driver did
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The conelusion thus arrived ut is clearly an inevitable dedue-
tion from the notion that & bailee belongs to the category of
independent contractors. But the practical consequences to
which that notion leads in cases of the type with which we
are here concerned and others of a similar description, can
scarce' be regarded as satisfactory. There would scem to be
sufficient grounds for saying that, under a genuinely scientific
system of jurisprudence, which would leave a court at liberty to
determine the rights of parties with reference rather to the
essential effect and operation than to the actual form of their
agreements, a contract of bailment which provides for the
regular and continnous performance of work, by means of
instrumentalities owned by the hailor, and under conditions

not remain under the absolute direction and control of the company, and
thereby cannot be said to be a servant within the meaning of the definition.
The right of the master to discharge and remove th= servant is incident to
the relation, but in this case the abatrast right did not exist. It is true
the lease could bé cancelled for the unexpired term, but only when the
conditions thereof, or some of them, had lLeen violated, The cance'lation
of the lease was a contractual right, and did not arise becausr of the
employment relations of the parties, Thoe driver, under the contr:t had
legal rights enforceable against the company and only limited by the
conditions therein contained. 1f th¢ company undertook to cancel the
lense, or remove the driver, for a reason not set out in the conditions of
letting, it would be liable in damages for breach of the contract. Then,
again, as has been stated, the driver is entitled to all the ’I&roceeds derived
from fares roceived from passengers who hire the cab. ¢ aggregate of
these fares may be 85 or $25 a day, but the company has no control over,
or interest in, the results of the work in this most important respect. All
of these things are inconsistent with the relation of master and servant,
and indicate that of bailor and bailee. We have, then, under the cxpress
terms of the contract, a bailment, and this relstion is supporied by the
inferences and regults just stated. As against this admittedly primé facie
relation of bailor and bailee, we are asked to say that, by reason of the
conditions limiting the rates, fixing boundaries, prescribing kinds of uni-
forms, requiring cleanly and sober habits and other incidental matters,
the relation is not what it appears to be on its face, but ia something differ-
ent. The contention is not sound. The conditions and regulations, inci-
dents of the contract of lstting, in some instances, it iz true, are consistent
with the relation of master and servant, but not inconsistent with that of
bailor and bailee. If the company, in order to prutect its properiy end
give the travelling public modern conveniences and suitable accommods-
tions, has deemed it advisable to embody in the contract of letting certain
reagonable regulations, no legal or business reason can be properly assigned
why the real relation of the parties should be changed thereby.”

¢ Fowler v. Lock (1872 L.R. 7 CP. 272, The cour’ was divided in
opinion as to the other points presented (see note 13, infra), but not as to
this one,
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substantially the same as those under which work of a like
nature is performed by a servant, would probably be treated as
subjecting the bailor, in respect to third persons at all events, to
the responsibilitiés of a master. If this view be sound, the
decisions discussed in the following sections, although by some
authorities they have been thought to rest upon a questionable
construction of the statutes involved, will merit approbation
on the broad ground that they have established a rule which
tends on the whole to subserve the ends of Jjustice, in a class of
cases in which third persons are left virtually remediless, if the
enforceability of their claims is determined with reference to the
normal incidents of contracts of bailment.

(b) Under English and Colonial statutes. The actual deci-
sions in all the English cases have turned upon the effect of the
Metropolitan Hackney Act and similar statutes® It has been
laid down that the provisions of these acts do not necessarily
create in all eases the relation of master and servant between the
proprietor and the driver. The terms of the contract must still
be looked to for the purposes of determining what the relation
between them really is.* But the actual decision in the case in
which this doctrine was announced has been overruled, as being
erroneous with relation to the facts involved ; and although this
general expression of opinion has never been explicitly con-
demned, it is not easy, having regard to the general trend of the

. 21&2Wm, 1V, chap. 22; 6 & 7 Vict. chap. 86. The former of these pro-
hlb1§s any person from keeping, using, or letting to hire any hackney
earriage, within the metropolis, without a license. ection 20 requires
that on the hackney carriage shall be affixed a plate, on “which there shall
be painted, in letters and figures of black upon a white ground, the
Christian name and surname of the proprietor or of one of the proprietors
of such hackney carriage.” In the latter are the following provisions:
By section 21 it is enacted that the proprietor of a hackney carriage,
before he permits a licensed driver to take it out, “shall require to be
de!ivered to him, and shall retain in his possession, the license of such
driver or conductor while such driver or conductor shall remain in his
service.” By section 28 the proprietor is made liable to a penalty for the
misconduct of the driver. By section 35 he is bound, when required, to
produce the driver; and on failure is himself to pay.

‘King v. Spurr (1881) L.R. 8 Q.B. Div. 104.

® See note 11, infra.
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authorities, to conceive of any possible arrangement which would
enable the proprietor to relieve himself from liability to third
persons for the tortious acts of the driver. Whether an agree-
ment might not be so drawn as to place the driver in the
position of a bailee in respect of their reciprocal rights and
obligations is a more doubtful point.®

The established doctrine is that, where the essence of the
arrangement between the proprietor and the driver of a cab
" or hackney carriage is that the latter shall pay a eertain amount
per diem for the use of it, and make what he can by plying for
fares, the effect of the statutory clauses mentioned at the begin-
ning of this sub-section is to render him, so far as third persons
are concerned, a servant of the proprietor.” The fact that the

¢ See cases cited in note 13, infra.

"In Powles v. Hider (1856) 6 EL & Bl. 207 (action for damages in-
curred by loss of luggage), Lord Campbell, C.J., reasoned thus: “Looking
to the position of the proprietor and the driver of a cab under the circum-
stances proved, and to the acts of Parliament, which regulate their respec-
tive duties, we are of opinion that the driver is to be considered the
servant or agent of the proprietor, with authority to enter into contracts
for the employment of the cab, on which the proprietor is liable. There
can be no doubt that this would be so if the driver were engaged at fixed
wages, accounting to the proprietor for all the earnings of the cab. But
must not the actual arrangement between them be equally considered a
mode by which the proprietor receives what may be estimated as the
average earnings of the cab, minus a reasonable compensation to the driver
for his labour? To stimulate the industry and zeal of the driver, he is
allowed to pocket all the earnings of the cab above a given sum: but it is
from the earnings of the cab that this sum is paid; and it is evidently
calculated on both sides that the earnings of the cab will exceed this sum,
which varies according to the season of the year. This is quite different
from hiring a job carriage or a carriage and horses to be driven by the
hirer or his servant, where the hirer becomes bailee, and can in no sense
be considered the servant of the proprietor. . . . The learned judge also
observed that the acts of Parliament “always regard the proprietor and
driver of the hackney cab as employer and employed; or master and ser-
vant, and clearly contemplate that the party who engages the cab under
the care of the driver shall have a remedy against the proprietor.” After
stating the effect of § 20 (see note 5, ante), he prot_zeeded thus: “The pro-
prietor who applies for and accepts a license to which such a condition is
annexed, and employs his cab under it, must be considered to hold himself
out to the world as the proprietor; and he must incur the liabilities of
proprietor to all who use the cab with the authority of the driver, in the
ordinary course of dealing. If the proprietor does not drive it himself, he
declares that the driver is his servant. Again, the sections 23, 24, 27, 28,
of Stat. 6 & 7 Vict. chap. 86 (see note 5, ante), clearly consider that the
driver is a person appointed by the proprietor, for whom, in the exercise
of his employment as driver, the proprietor is answerable. It would be
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driver’s compensation is the amount by which his receipts exceed
a fixed sum does not make any difference in the character of his

.most inconvenient and unjust towards the public if an action such as the
present, brought against one who proclaimed .himself to be the actual
proprietor of the cab when it was engaged by the plaintiff, and actually
was 80, could be defeated by evidence of a secret agreement between the
proprietor and the driver with respeet to the remuneration of the driver,
and the proportions in which the earnings of the cab are to be divided
between them. On such considerations Morley v. Dunscombe (1848) 11
L.T. 199 [a nisi prius case], appears to have been decided. This decision
is expressly in point; and we think that we ought to abide by it.”

This decision was followed in Venables v. Smith (1877) L.R. 2 Q.B.
Div. 279, where the arrangement was similar, and the proprietor was held
liable for injuries caused by the negligent manner in which the driver
handled the cab. -

“In Playle v. Kew (1886) 2 Times L.R. 849, a nisi prius case, Venables
V. Smith, was followed.

In King v. London Improved Cab Co. (1889) 23 Q.B.D. (C.A.) 281, the
effect of the Act was again carefully considered, and the court reached the
conclusion that it puts the driver, “so far as regards the public, in the
position of servant, and the proprietor in the position of master, with the
liabilities that attach to that position.” Lopes, L.J., from whose judg-
ment these words are quoted, repeated them in Keen v. Henry, infra.

In Gates v. Bill (1902) 2 K.B. (C.A.) 38, the liability of the proprietor
of the vehicle was again affirmed. Romer, L.J., one of the members of the
court, observed: “The law appears to me to have become perfectly well
.settled to the effect that the proprietor of a London cab, who employs a
driver on the terms upon which the driver in this case was employed, is,
so far as the general public are concerned, by virtue of the statute in the
position of the master of that driver.” But Vaughan Williams, L.J.,
made the following remarks (pp. 41, 43): “I cannot say that I consider
the decisions which have been given on this subject altogether satisfactory.

It cannot, I think, be said that the grounds of decision in the various
cases have been altogether identical; and, as regards the effect of the
enactments in relation to hackney carriages, I must confess that had this
matter come before me as a new matter with regard to which there had
been no previous decisions, I should have hesitated to draw from the
provisions of the statute the inference that the Legislature meant to assume
the existence of any relation between the cab proprietor and the cab driver,
or to impose any liability on the former, otherwise than in respect of .the
matters expressly dealt with by §§ 28 and 35 (of the Act of 6 & 7 Vict.).
But T am not at liberty to deal with this matter as res integra.”

In Bombay Tramway Co. v. Khairaj Tejpall (1883) Indian L.R. 7 Bom-
bay Ser. 119 (buggy and two horses hired for a daily payment), the
Bombay Act VI. of 1863 was held to require the same construction as the
English one.

A by-law which was held to be within the powers of a city couneil,
under the licensed carriages statute, 18684, of Victoria (Australia), pro-
vided that no owner of a licensed carriage should intrust that earriage to
another person as driver except as that owner’s servant, It has been held
that every owner licensed under this by-law, and employing a driver, is to
be presumed, until the contrary is proved, to have complied with the
by-law. As the existence of such a presumption constituted some evidence,
though not conclusive, that the driver was the owner’s servant, it was held
error to direct a verdict for the owner, in an action brought to recover for

injuries caused by the negligence of the driver. Clutterbuck v. Curry
(1885) 11 Viet. L. Rep. 810.
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relation to the proprietor.* An action will in every instance lie
agsainst the registered proprietor of the vehicle, although he may
have let it to another person, and ths latter may have been the
immediate employer of the driver. But this is merely an altern-
ative remedy, and the injured party may, if he so desire, procsed
against the immediate employer.® Nor can one of the membera
of & partnership whieh owns the vehicle escape liability on the
ground that he has not actually obtained a license authorizing its
use for the purpose of plying for hire,®

In a case decided by a Divisional Court it was held that a
cab proprietor who let only the vehicle for hire, and not the

* King v. London I'mproved Cab Co. (1889) L.R. 23 Q.B. Div, {C.A.) 281,

*Keen v. Henry (1894) 1 Q.B. (C.A.} 202, There the defendant, the
proprietor, had let a cab to his son, who had provided the driver, and also
the horses and the harness. Lord Esher, M.%., sajd: “If the driver had
heen the servant of the defendant his negligence would at common
law have given the olaintiff a right of action against the defendant.
It follows that in such a ease the Act gives the plaintiff a right
of action aguinst the defendant. although the driver is not his servani.
This right, however, does not interfere with any right of action which
the plaintif mey have at common law against the driver’s master in
the ordinary sense ~f the wird, If the defendant’s son were really tha
driver’s master, the plainu.f could have brought an action against him
in res;{:ect of the injury. But under the Act he is entitled also to bring
an action against the registered proprietor of the cab, and the fact that he
can do 8o in ne way militates against his right of action against the de-
fendant’s son. The proprietors of hackney carriages cannot by letting their
carriages eseape from their liability under the statuts” Adverting to the
difference between the cirecumstances in the cass under review and in King
v. London Improved Cab Co., supre, Kay, L.J,, observed that the effect of
the decision in the earlier case was that “in the interest of the publie, the
Act had made it unnecessary to consider the nature of the relation between
the proprietor of the eab and the driver, and had rendered the proprietor
liable in ease, through the negligence of the driver, an injury should be
done to cve of the publie. II that be so, the deciiion exactly covers the
present case.”

® Gates v. Bill {1502) 2 K.B. {C.A.) 38, Romer, L.J,, said: “T cannot
see that there is Wnything in the Acts which makes it an essential condition
of his lability to the public for the negligence of the driver that he should
have discharged his duty in the matter of obtaining & license, and have so
bacome a licensed cab pwprietor. 1t would be & strange thing, if a cab
proprietor, whose duty it was to obtain a lcense, could be disregarding that
duty, and illegally carrying on his business without & licenss, eacaps from
the liability go which he would have been subject, if he had performed
that duty. In the present case I would rather assume in favour of the
defendant that she had not acted improperly in not obtaining a liconse,
and that the true view is that, when the son obtained a license in his own
name, he must be taken to have obtained it in that name as the trade name
of the partnership f-r that purpose. But whichever way the case ought
to be regarded, I think the defendant is liable in this action.”
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horses or harness, oceupied the position of a bailor with respect
to the driver, and was not liable for his negligence.’® But by two
of the memhers of the Court of Appeal the distinetion thus sug-
gested has been pronounced untenable.!?

The extent and character < ¥ the reciprocal rights and obli-
gations 6f the owner and the driver of the vehicle is a question
which has been left in no little uncertainty by the only case in
which the subjeet has been discussed.’®

% King v. Kpiwr (1881) LR, 8 Q.B. Div. (C.A.) 104, 51 LJQ.B. (N.S)
105, 45 L/ILNGS, 708, 30 Week. Rep. 162, distinguishing Powiex v, Hider
(1838) ¢ El. & BL 207, and Venables v. Smith (I1877) LR 2 Q.. Div,
279, where the proprietor owned the whole equipiment and the horses,

Yin Keen v, Heary, (C.A, 1884 (812), 1 Q.B. 202, discussing the
contention that King v. Loadon Inmproced Cab Co., note B, infra, was dis-
tinguishable from King v. Spurr, supra, and that the latter case had not
been overraled, Kay, L.J., remarked: “When I look at the two cases, it
seems to me impossible to say that King v, Spwer has not been overruled.
Lindley, L.J,, did, indeed, in King v. Londun Improved Cub Cu., suggest
that Aing v. Spurr might be distinguinhable, ‘though the distinction may
not be a very broad one, for there the enb only was hired by the driver,
and the horse was his property.’ But it is evident that the Lord Justice
did not think the distigetion a sound one.)”

BIn Fowler v, Loek (1872) 41 LJ.CP. (N8 08, LR 7 C.P. 272, 20
Week. Rep. 872, 26 LTINS, 478, where a driver rued the proprietor of the
cab for injuries Jdue to his being furnished with an untit horse which ran
awey, it was contended on hehalf of the defendant, on the authority of the
cases of Horley v, Dunscombe (1848) 11 LT, 10, and Powles v. Hider
(1858) 6 El & Bl 207, that the plaintiff was the servant of the defendant,
and that, within the decixions on the subject. the master was not lable
to the servant for injuries suatained in the ordinary course of service. On
behalf of the plaintiff it wax argued that those were cases where a third
party, wiz, one of the public, waus injured: amd that, although the enb
owner might, by reason of statutable provisions amd respowsibilities to
the publie, be liable to n per<on injured when riding in the eah, vet that
they were not in point as to the relations of eab owner and cab driver; that
these parties were to each other as bailor and bailee on a vontravt of hiring.
1t waz further contended for the defendant that, even if the latter relation
was the true one. there was no implied promise by the eab owner that the
horse supplied was reasonably ft for the purpose for which it was used,
and, if so, the defendant was not linble. On both these reserved questions,
the majority of the court were of opinion that the plaintiff was entitled to
judgment. Referring to Powles v. Hider (1838) ¢ El. & Bl 207, Grove, J,,
gaid: “I think it sulliciently appears that what the court had under con-
gideration in that case was the relation and responsibility of the eab pro-
prietor to the public; and i it had wot in view the nature of the con-
tract between the cab owner and the driver or enbman. Indeed, this seems
to be excluded by the part of the judgment last quoted. The epurt, it is
true, considered the payment of a fixed sum as & mode of enmpensation for
the cabman's labour: and no doubt this may be so: but the payment b
the person who uses the horse and carriage to the proprietor of it, thoug
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(c) Under the New York ordinance. In a case relating to a cab
plying for hire in New York, the doctrine of the English courts

not inconsistent with such a view, cannot, I think, be regarded as evidence
of a contract of service, but rather (prima facie, at least) as more con-
sistent with that of a contract of hiring. In this case, therefore, where the
eabman is under no control as to his movements by the cab owner; where
he may make special bargains with the public; where he does not and can-
not reasonably be expected to know the risks he encounters; where he
prima facie pays instead of receives; where he is not carrying out his
master’s orders; where the perils are unknown to him and change from
day to day; where there is no notice of dismissal, but only a refusal to
supply cab and horse on nonpayment; and where there are no correlative
duties beyond those of bailor and bailee, and statutable duties of each
respectively to the public,—I feel obliged to come to the conclusion that
the cabman is not the servant of the cab owner in the sense (to use the
term above quoted) of rendering the latter exempt from liability to the
former in cases where a party not bearing the relation of master and ser-
vant would be liable.”

Byles, J., considered that, if the case had arisen before the hackney
earriage acts were passed, or in a place where they were not applicable,
the relation of the parties would have been the same as that which would
have resulted from a contract by the owner of a horse and cart, to allow
another man to have the entire and exclusive personal use and control
of them at so much a week or so much a day, for the purpose of carrying,
for the driver’s profit, passengers or goods within the limits of a town, but
without reserving to himself (the owner) any right to direct where the
horse and cart should go, provided they were used within the prescribed
limits, and were returned within the agreed time. Such a contract, he
considered, would fall within that class of bailments called locatio, i.e.,
contractus quo de re fruendd vel faciendd pro certo pretio convenit. Certain
expressions used by Lord Campbell in Powles v. Hider were admitted to be
inconsistent with this view, but it was pointed out that these, as not being
necessary to the decision of the case, were perhaps extrajudicial. That
case, the learned judge remarked, “was decided on the hackney carriage
acts there cited, and on the relation created by those Acts as between the
proprietor and the public. Here, on the contrary, we are dealing with
the rights and labilities of the proprietor and driver inter se. The driver,
as between the cab owner and himself, seems to me to have the complete
and exclusive control and disposition of the vehicle within a certain dis-
trict, and not to be a servant of the proprietor, and therefore by the terms
of the contract entitled to be furnished with a suitable, at least with a
quiet or manageable, horse. But, even on the supposition that.-the relation
existing between these parties inter se was not analogous to that of bailor
and bailee, but was that of master and servant, I think, nevertheless, in the
present case that there was evidence of the defendant’s liability. For, in
this case, there was the personal interference and superintendence of the
master, the now defendant, in the supply of the horse, and therefore evi-
dence of his personal negligence causing injury to his servant, by sending
the servant out with an untried, vicious, and dangerous horse, not reason-
ably fit and proper for the work; the master having had the means of
knowing the horse’s character, and the servant having had no such
opportunity.” ’

Willes, J., was of opinion that the driver was a servant, but the pro-
prietor’s want of knowledge of the defective qualities of the horse neces-
garily involved the consequence that the action could not be maintained
(see chapter X., ante). “It would be a remarkable hardship,” he said, “to
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with respect to the liability of the proprietor for injuries caused
to a third person by the negligence of the driver was followed,
on the ground that the municipal ordinances of that city con-
cerning such vehicles are substantially of the same tenor as the
statutes which regulate hackney carriages in London.*

hold that the cab master is not a letter out of the cab, but a principal, and
liable for the cab,driver as his servant as regards third persons, and yet
that he is not an employer, but an independent letter to an independent
hirer, as between him and the cabman, so as to be liable to the latter as
upon a warranty which is not implied between master and servant or agent,
or between coadventurers. The legislation upon the subject of hackney
cabs has been relied upon as justifying us in putting this double face upon
the transaction; but the effect of that legislation is to recognize and stamp
upon the transaction the character of an employment in which the cabman
is a servant, and to make the proprietor liable for him as such. The cab-
man is aware, or ought to be, that he enters into such a bargain as
makes him in point of law the driver of the cab master; and in acting
upon that employment he acquires no greater right against his employer
than if he were the coachman of a private gentleman, whose claim under
like circumstances would at once have been rejected. Priestley v. Fowler
(1837) 3 Mees. & W. 1.”

On appeal ([1874] L.R. 9 C.P. 751 note, 30 L.T.N.S. 800) the court of
exchequer chamber was divided in opinion as to whether, upon the imper-
fect statement of facts on the record, the horse and cab were intrusted to
the plaintiff as servant or as bailee. Those of the judges who inclined to
the opinion that the driver was a bailee were not satisfied that there was
necessarily a warranty that the horse was fit for the purpose for which it
was bailed; and that it might be that the plaintiff took upon himself the
risks of its fitness. )

A new trial being had. the jury found, in answer to questions put to
them by the judge, that the horse was not reasonably fit to be driven in a
cab; that the plaintiff did not take upon himself the risk of its being rea-
sonably fit to be so driven; that the defendant did not take reasonable pre-
cautions to supply the plaintiff with a reasonably fit horse; and that the
horse and cab were intrusted to the plaintiff as bailee, and not as servant.
A verdict having been thereupon entered for the plaintiff, the court refused
to disturb it. Lord Coleridge, Ch. J., said: “The answer of the jury to the
second question virtually amounts to a finding of personal negligence on the
part of the defendant; and, as there was evidence to support that finding,
and the learned judge is not dissatisfied with the verdiet, there will be no
rule.” Fowler v. Lock (1874) L.R. 10 C.P. 90. ;

The views of Willes, J., as above stated were disapproved in a recent
case by Vaughan Williams, L.J. Gates v. Bill (1902) 2 K.B. 38.

* Cargill v. Duffy (1905) 123 Fed. 721. The ordinances in question
require licenses for both cabs and drivers, and provide that the cabs shall
be numbered and have the name and place of business of the owner and
licensee posted therein, and that every owner or driver of any hackney cab
shall wear conspicuously a metal badge upon which is to be engraved the
words “Licensed Hack” and the number of such licensed hackney cab,
“said badge to be issued to and belong to said owner and to be issued
by him to any driver representing him and for whom he shall be
responsible.”
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3. Other relationships discussed.— (@) Relationship between the
owner of an ommnibus and the person driving 4. In one case
the relationship of bailor and bailee was held to have been
created by an agreement between a hotelkeeper and another
person, under which the latter, in consideration of his driv-
ing the former’s guests free to or from certain railway stations,
and paying the defendant so much a day for the board of
the horses at the defendant’s stables, should be entitled to the
use of the omnibus and horses, and to take for his own use all
sums which he could earn by conveying passengers other than
the defendant’s guests, and by carrying luggage.*

(b) Relationship between the owner and the hirer of a trac-
tion engine.—Where the defendant, who was the owner of a
traction engine, to which his name and address were affixed, as
required by the English Locomotives Act, 1865, §7, let it for three
months, and, owing to the negligent management of the engine
by the hirer, personal injuries were occasioned to the plaintiff,

1 Fleuty v. Orr (1906) 13 Ont. L.R. 59 (hotel-keeper held not to be liable
for the negligence of the driver). Anglin, J., said: “Apart from his con-
tractual obligation to meet all trains and to convey Brunswick Hotel passen-
gers to and fro free of charge, Mullen was at liberty to come and go with
the bus and horses when and as he pleased; to carry what passengers and
baggage he liked; and to use the ’bus and horses as he deemed best in his
own interest. The accidental allusions to the receipts of Mullen, made
by the defendant and by Mullen himself, as wages, are merely instances of
the misuse of words by persons lacking appreciation of precise meaning
and effect. Such accidental slips—while strongly indicative of honesty—
in my opinion afford little assistance in determining the true legal relation-
ship of these persons one to the other. On the other hand, all idea of
improper design on the part of the defendant and Mullen in making the
arrangement which they entered into being excluded, the circumstance
that Mullen was to pay the defendant 70 cents a day for the board of the
horses seems wholly inconsistent with the idea that Mullen was the ser-
vant of the latter. If, instead of carrying Brunswick Hotel passengers
free, Mullin had agreéd to pay a fixed sum approximately equivalent to
their 'bus fares to the defendant, it would be scarcely possible to argue
that the relationship was other than that of bailor and bailee. I
cannot see how the true character of that relationship is altered by the
fact that in lieu of paying to the defendant a certain sum in cash for the
use of the horses and ’bus, Mullen contracts tq carry certain passengers
for the defendant free of charge. . . . I think all the evidence tends to
prove that as to the manner and method of driving and using the 'bus and
horses-—subject only to his contractual obligation to carry certain pas-
sengers for the defendant) Mullen was as free am_i unfettered as he would
have been if paying a certain sum in money for hire of the horses and the
omnibus.”
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who was being driven in a carriage upon the highway, it was held
that the defendant was not liable in respect of such injuries.

(¢) Relationship between an employer and a person engaged
to sell goods.—In one case it was urged that a person hired to sell
goods should be regarded as a bailee for the reason that he was
the owner of the horse and wagon used for the purpose of trans-
porting the goods from place to place. This contention was re-
jeeted on the ground that, as the given econtract provided for
the payment of wages, its effect to place the time and labour of
the employé under the exclusive eontrol of the hirer.?

(d) Relationship between @ merchant and a master norter.—
In one case it was held that a master porter, employed by a mer-
chant at Liverpool to hoist or lower goods, was not a bailee, but
a servant, and that the party employing him was liable for any
injury vaused through his negligence or want of skill.*

C. D, LasaTr.

ENmith v, Bailey T18811 2 QR 403,  The court deelined to accept the
contention of counsel that, becauxe it hax been held, on the construction of
the ncts relating to hackney earringes (see above), that & cab owner must
be treated, so far as the public are concerued, as the master of the cab
driver. and ax su<h responsible for his negligence, a similar construction
should be put on the locomotives net,

FNIea v, Reems (1884) 38 La, Ann, 966,

f Randelsor v, Murroy (18383 3 Nev, & P, 230, 8 Ad. & EL 108, 1 W,
W H 149, 2 Jur. 324, As regards thix decision, it may be observed that,
slthough it was unquestionably correct in so far as the master porter was
denied to be n tailee, the conelusion that he was a servant in such a sense
that hix negligence was imputable to the merchant was, in all Fmbability,
erroneous, Nee the author's artiele in the Canada Law Journal, Vol. XI..,
p. 541,
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THE DOG AND THE POTMAN: OF ““GO IT, BOR.”

The somewhat discursive judgments delivered by the five
learned judges who took part in deciding Baker v, Snell [1908]
2 K.B. 352, 825, 77 L.J.K.B. 1090, in the Divisional Court and
the Court of Appeal have roused Mr. Thomas Beven to a drastic
utterance in the May number of the Harvard Law Review. Now
Mr. Beven, as our readers know, is & specially learned and
expert eritic on everything conyected with the law of negligence,
including the cases of ‘‘extra-hazardous risk,’”’ as Mr. Justice
Holmes names them, in which negligence need not be proved.
When such a critic attacks the Court of Appeal at large, and
publishes his argument in a jurisdiction where English decisions,
though constantly quoted with respect, are not binding author-
ities, it is a matter not to be neglected. It may save a little
trouble to any readers already familiar with the case if we say
at once that we agree with the general view of the law taken in
the judgments of Channell, J., and Kennedy, L.J. (though not
with all the language of either), asd to that extent disagree
with Mr. Beven’s strictures, but, with great respect, are unable
to accept the extra-judicial opinions of their learned brethren,
and te that extent are in accordance with Mr. Beven.

Ior the present purpose the summary of the facts in the Law
Reports head-note may suffice. ‘‘The owne: of a dog known by
him to be savage entrusted it to the care of a servant, who ineited
it to attack the plaintiff, and thereupoun the dog bit the plaintiff.”’
First, what is the position of the owner! We humbly conceive
that, knowing the dog to be savage, he is bound to keep it under
control at his peril to just the same extent as if it were a wild
beast., A wild beast, we say, not an animal ferae naturae, which
as Mr, Beven justly notes, is not exactly the same thing: for the
law does not compel us to impossibilities, and cannot therefore
expect us to deein the rabbit, for example,.a savage and danger-
ons beast. We do not say, again, that a man commits a wrong-
ful aet by keeping any sort of animal, fierce or tame. Even with
the qualification ‘‘in the sense that he keeps it at his peril’’ (see
[1908] 2 K.B, 354) the phrase is not happy; without gqualifiea-
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tion, notwithstanding that such is the langusage of Farwell, L.J.
{ib. at p. 833), it is erronesus. No one has doubted that damage
ig the gist of the action ; until there is damage there is no wrong
to any one, and the breach of duty is not in keeping a tiger, a
python, a monkey, a biting dog, or as the case may be, but in fail-
ing to keep it safely. Besides, common sense forbids us to aceept
premisses leading to the conclusion that the highly respectable
and useful Zoological Society is an open and coutinual wrong-
doer. ‘‘The law does not forbid & man to keep a mmenagerie’’:
Holmes, The Common Law, 155, So far we can go with Mr.
Beven; but we cannot go with him in trying to find some other
distinetion between dogs and wild beasts than the need of a
“‘scienter.’”” The well-known passage in Hale's Pleas of the
Crown really seems plain enough. A lion, a wolf, or a poison
snake is presumed dangerous because ‘‘you must think this, look
you, that the worm will do his kind.”" We do not presume this
of dogs generically, but vice in the individual, ‘‘if the owner be
acquainted with his quality,’’ puts it in the dangerous category.
We cannot find any other distinetion in lale; the minute verbal
variations in consecutive sentences on which Mr. Beven relies
appears to us merely accidental. Besides, we cannot discover
exactly what Mr. Beven’s alternative is, for it is veiled by the
eryptic formula “‘prima facie,”’ for which the only English we
can. find is ‘‘subject to undefined exceptions.”’ It would take
us too far to follow back the rule to its medieval or earlier origin,
Enough that Hale’s Pleas of the Crown is a book of authority,
and these dicta have, we believe, been uniformly accepted in the
same sense for more thon two ecenturies. No question arises here
on the ingenious—and. we are disposed to think rational-—dif-
ference between exotic and indigenous animals more fully pro-
pounded by Mr, Beven in hig book. The owner’s knowledge of
the dog’s character was also not in dispute. The dog, then, was
at the owner’s peril; whatever that, when we come to consider
possible exceptions, may mean.

Secondly, what of the potman? The fact of the dog being
Joose at all was a failure in the defendant’s duty to keep him
safe, unless he were set free by some excepted agency for which
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the defendani was not answerable. A man’s own servany en-
trusted with the dog is, at sll events, not such an ageney; his
recklessness in loosing the dog, whatever its motive, surely does
not make his act the act of & stranger, Neither is it the act of
God: the potman may be s humble minister of Dionysos, but he
has no divine privilege under the Common Law. 1 r yet of the
King's enemies: let us hope, on the contrary, that the potman is
or will be a good Territorial. Then, with great respect for Mr.
Beven, the fact that the plaintiff was the defendant’s housemaid
is quite immaterial. It would have been material if the action
had been for negligence ihxputed to the defendant through his
gervant. But this action is founded on a higher and more strin-
gent duty in the nature of insurance. and such a cause of action
is altogether outsid~ the fellow servant doctrine., Where a man
may be liable without any negligence of either himself or his
servant, the fact of his servant being negligent can surely not
improve his position as against anyone. There is also no room
here for the rather diseredited poor cousin of Common Employ-
ment called ‘‘volenti non fit iniuria.”’ For the housemaid had
certainly never bargrined to have the dog in the kitchen, and had
no reason to expect him there. But now we come to the dra-
matic incident which raises the really curious question in the
case, The potmar did not merely let the dog loose. Having
turned him loose he followed up action with speech and addressed
the dog in these memorable terms: “Go it, Bob’’': whereupon
the dog flew at the plaintiff and bit her, Now the potman, imme-
diately before loosing the dog, had offered to bet that it would
not bite any one in the room. It is not stated that any one took
the proffered bet on ary or what terms, but it may be inferred
that the potman did expect the dog not to bite any one, and that
the words *Go it, Boh'' were uttered ‘‘in a bravery’’ as the
Elizabethans said. It may even be that he had amused him-
self by training the dog to understand those words in a non-
natural sense, but the training proved incomplete. On the other
hand the form of the exclamation has a suspicious likeness to
the legendary postscript ‘‘Go it, Ned’' which was or was not
written by William IV, as Duke of Clarence and Lord High
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Admiral, to Sir E. Codrington before the battle of Navarino.
This however is irrelevant, for potmen, like other men, what-
ever their actual motives and intentions, are presamed to intend
the natural consequences of their acts; and, for the purpose of
the legal consequences, the statement thut the potman ineited
the dog to attack the plaintiff must be taken as correct. Can this
incitement be regarded as a new and independent act? The pot-
man having once loosed the dog, were hig words, so to speak,
severable from his manual aet, and of neither more nor less ac-
count than if they had been uttered by soms equally imprudent
bystander? Finally, do the answers to these questions make any
difference to the result? On these points we find a remarkable
divergence of judicial opinions. It is very true that the fatal
words “Go it, Bob"’ are not expressly commented on by any one
of the five learned judges, and were tacitly held immaterial by
three of them. Strunger still, Mr, Beven has nothing to say of
them after stating them as part of the facts. 'We shall shew,
nevertheless, that everything turns or may turn on them.

All we are told of the County Court judge's judgment is
that he treated the potman’s conduet, apparently taking it all
in the lump, as heing ‘‘in fact as assault, for which the defendant
was not liable,’’ and so nonsuited the plaintiff. Channel, J., was
of opinion that ‘‘the potman’s act amounted to nothing more
than a fonlish and wanton act done in neglect of his daty to keep
the dog safe,’” and that the defendant was responsible for such
a derelietion as heing ““in the course of ' the potman’s ‘‘employ-
ment,’’ but that the question should have been dealt with as a
question of faet. Now we must observe on this head that, first,
apparently no fact was in dispute; secondly, the test of course
of employment is not applicable to duties which extend beyond
the acts and defaults of 4 man's own servants, as this duty cer-
tainly does: sce Penny v. Wimbledon Urban Council, [1899] 2
Q.B. 72, 66 LJ.QB. 704, It is clearly not arguable that the
owner of o dangerous beast can escape rervonsibility by naking
arrangements for its custody with an ‘‘independent contrac-
tor.”” What the effect of a bailment for a term might be shall not
be diseuss .d here, though we rather think a medieval court would
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have held only the bailee responsible. But Channell, J., went
on to make another point. It would be open to a jury ‘‘to fiud
that the dog bit the plaintiff by reason of its savage nature, and
by reason of that alone, and that the act of the potman had no-
thing to do with the result.’’ This is & dark saying on the face
of it, for savage nature alone would not have enabled the dog to
bite the plaintiff if he had been tied up o on a leash, and the
act of the potman in letting him loose would seem to have much
to do with the plaintiff’s mishap. We ca:. only conjecture that
in this passage ‘‘the act of the potman’’ means not the releasing
but the inciting, and the suggestion is that the dog might have
bitten the plaintiff even if the potman had not said ‘‘Go it, Bob.”’
But if the bLiting was due {o the verbal inecitemeunt, then (a8 we
understand the learned judge) these words might or might not be
regarded as being ir faet an ‘‘unsuthorized and wilfnl act’™
of a stranger external to the defendant’s mecus of control. If
that is not the question of fact which Channel, J., thought proper
to be left to a jury, we fail to see what is. However the learned
judge held clearly enough that, when the proxim-te cause of
damage done L a flerce animal is ‘‘the unauthoriz- i and wilful
aet of a third person,'’ the owner is not liable,

All the other judgmeuts are mainly devoted to this point of
law. We know not, and perhaps the profession never will know,
what question of fact the County Court judge ultimately pro-
pounded at the new trial. Sutton, J,, laid down the propositirn
of law (not necessarily for the decision of the case) that the
owner of a dangerous animal ‘‘ig liable f-r any injury caused by
the animal biting a person, under whawever circumstances the
hiting may have taken place, except where the plaintiff Ly his
own conduet has brought the injury upon himself.’’ This
adventurous gloss on the leading case of May v. Burdelt, 9 Q.B.
101, 72 R.R. 189, was accepted by Cozens-Hardy, M.R. and Far-
well, LJ.,, but not by Kennedy, L.J. The Master of
the Rolls’ judgment rests on the assumption that keep-
ing a wild animal is somehow wrongful in itself, for
which, with subzﬁission, there is neither authority nor
principls. So does, apparently, Lord Justice Farwell's shorter
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and even more dogmatic judgment. It has commonly been
thought that the rule in Rylands v. Fletcher marks the extreme
limit of civil responsibility imposed by a special policy of the law
without requiring any proof of negligence. But the opinion of
Cozens-Hardy, M.R., and Farwell, L.J., would create a still more
strict liability. For there is uncontradicted authority, though
not much of it, to shew that the rule in Rylands v. Fletcher does
not extend to make a man answer for acts of strangers not under
his control: Wilson v. Newberry, LLR. 7 Q.B. 31; Box v. Jubb,
4 Ex.D. 76; Whitmores v. Stanford, [1909] 1 Ch. 427. There
is nothing in May v. Burdett, or any other authority prior to
Baker v. Snell itself, to prevent the analogy of these authorities
from governing the case of a wild animal being let loose by a
stranger. We decline to count a mere surmise once thrown out
by Lord Bramwell that even the act of God may be no excuse.
It is far from certain that the strict rule of Rylands v. Fletcher
was a necessary or politic rule. Many persons and some courts
have deemed it a crude relic of archaic legal thinking for which
modern jurisprudence has no use. But certainly the very able
judges who decided Rylands v. Fletcher considered themselves
to be declaring a principle of wide generality. They did not
want to make one law for a reservoir of water and another for
animals. Distinctions are necessary for determining what are
the things so dangerous in the eye of the law that a man keeps
them at his peril. But when once the dangerous character of
the thing is ascertained, there is no reason for holding the same
-excuse to be sufficient in one case and not in another. Otherwise
we should have a number of different arbitrary rules instead of
a severe but intelligible principle. We suspect Mr. Beven of
not much liking Rylands v. Fletcher. No more do we like it,
but it is there, a decision of the House of Lords, and in these
kingdoms the House of Lords has declared itself infallible. One
thing is sure in any case. If ever again the editor of the Harvard
Law Review lets our very learned friend Mr. Beven loose on the
Court of Appeal, it will not be open to him to traverse the
scienter.— Sir FREDERICK PoLLOCK, in The Law Quarterly.

* Not to be confounded with so-called *‘collateral negligence,” a risky ground of
defence at best.
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REVIEW OF CURRENT ENGLISH CASES.
(Registered in accordance with the Copyright Act.)

GAMING—CAUSE OF ACTION-—MONEY LENT FOR GAMING IN FOREIGN
COUNTRY.

In Sazby v. Fulton (1909) 2 K.B. 208 a great deal of learning
is devoted to the simple question whether an action will lie in
England to recover money lent for the purpose of gambling in
a foreign country where gambling is not illegal. The Court of
Appeal (Williams, Buckley and Kennedy, L.JJ.) came to the
conclusion that on the authority of Quarrier v. Colston (1842)
1 Ph. 147, it may, and affirmed the decision of Bray, dJ., in favour
of the plaintiff. The Court of Appeal distinguish the case from
Moules v. Owen (1907), 1 K.B. 746 (noted ante, vol. 43, p. 446),
on the ground that there a cheque was given, which was drawn on
an English bank and payable in England, and the transaction
thereby became governed by the law of England. The distine-
tion appears to be somewhat finedrawn.

MASTER AND SFRVANT—INFANT—RESTRAINT OF TRADE—SEVER-
ABLE STIPULATIONS—CONTRACT FOR BENEFIT OF INFANT—IN-
JUNCTION,

In Bromley v. Smith (1909) 235, the plaintiff elaimed to
enforce a contract made by an infant. The plaintif was a
baker, and employed the defendant to go round with bread,
and, as a condition of receiving the defendant into his employ-
ment, he was required to enter into an agreement that he
would not within three years after leaving the plaintiff’s employ-
ment either as principal, servant or agent enter into the business
of miller, baker, hay or straw merchant within ten miles of the
plaintiff’s place of business. The defendant having left the plain-
tiff’s employment, within three years thereafter did enter into
the business of a baker within the limit of ten miles, and the
action was brought for an injunction to restrain him from con-
tinuing such business. On the part of the defendant it was con-
tended that the agreement was more extensive than was neces-
sary for the plaintiff’s protection, as it extended to other busi-
nesses in which the plaintiff was not engaged, viz., that of hay and
straw merchant, and being bad in part it was claimed that it was
void altogether, but Channell, J., who tried the action was of the
opinion that the stipulations were séverable and that so far as it
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related to the business of a baker it was valid and for the benefit
of the infant, as it was the means of his obtaining employment,
and was therefore binding ¢n him, and he therefore granted the
injunpction restraining the defendant from violating the agree-
ment in so fur as it related to the busiress of baking.

MUNICIPAL BY-TAW-—ALTERATION OF DRAINS—ILIABILITY OF AGENT
CARRYING OUT WORK.,

Kershaw v. Brooks (1909) 2 K.B. 265 was a prosecution for
breach of a municipal by-law. The defendant had been employed
by & householder to make certain alteraiions in the drains of his
house, and in so doing a breach had been committed of the by-law
of the London County Couneil, and the question was whether the
defendant who was merely an agent was liable to the penalty
imposed by the by-law for sueli breach. The magistrate dis-
missed the information and the Divisional Court (Lord Alver-
stone, C.J., and Walton and Jelf, J.J.) upheld his decision. The
case turns on the wording of the by-law,

LIFE INSURANCE-—DOLICY —PROPOSAL BASIS OF CONTRACT—EFFECT
OF ABSENCE OF SIGNED PROPOSAL—FSTOPPEL,

Pearl Life Assuraiice Co. v. Johngon (1909) 2 KB, 288, This
is a somewhat peculiar case. A policy was obtained by a woman
on the life of her hushand which was expressed to be issued in
consideration of the wife having signed a propesal which it was
declared was the basis of the contraet, anu that in case . ¥ any
untrue statement being discovered as to the state of the health of
the husband the policy was to be void. Premiums were from time
to time paid until the husband’s death. The insurance company
refused to pay the policy on the ground of alleged untrue state-
ments in the proposal, as to the hwband’s health, 1t was found
as 4 fact that the wife had never signed nor authorized the sign-
ing of any proposal, and that in fact there was none, and in a
cummuary proceeding to enforce payment of the policy the magis-
.rate held that the policy must be read and eonstrued as if all
referenee to the propusal bad been struck out, and gave judg-
ment for the wife for the amount of the poliey. The Divisional
Sourt {Lord Alverstone, C.J., and Walton and Jelf, JJ.)affirmed
this decision, holding that the insurance company by reason of
having issued the policy and received the prenm'ims, were
estopped from contending that there was no poliey owing to the
absence of a signed proposal.
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DeraMATION—LISEL—~—QFFICER OF COURT-—PUBLIC OFFICER—OB-
SERVATIONS IN ‘‘OFFICIAL’’ REPORT ‘‘FOR INFORMATION OF
CREDITORS AND CONTRIBUTORIES,”’

Burr v. Smith (1909) 2 K.B. 306. This was an action of libel
against the official receiver of a ecompany in liquidation and &
public fudetionary styled ‘‘Inspector General in Companies’’
for statements contained in reports mad. uy them in the course
of their official duties. The official receiver was an ~fficer of the
court and the statements in his official report reflected on the
conduct of the plaintiff in relation to his connection with the
company. The inspeetor was aa officer appointed by the Board
of Trade. In his annual report to the Board he also made similar
statements to those contained in the offieial receiver’s report.
The defendants moved to strike out the statement of claim and
dismiss the action as being frivolous and vexations, Lawrance,
J., affirmed the order of a Master granting the application and
the decision of Lawrance, J., was affirmed by the Court of
Appeal (Moulton and Farwell, L.JJ.), those learned judges hold-
ing that the statements made by the defendants in the course of
their ofliciai duties were absolutely privileged.

PRACTICE—COSTS——APPEARANCE IN  PERSON—SUBSEQUENT EM-
PLOYMENT OF SOLICITOR—IAILURE TO GET SOLICITOR’S NAME
[ 2

ON RECORD,

Mason v. Grigg (1909) 2 K.B. 341 is a decision on a trifling
point of practice. The defendant in the action had appeared in
person, pending the action he employed a solicitor, but he neg-
lected to give notice thereof to the central office, and the solici-
tor’s name did not therefore appear on the record as acting for
defendant. 'The plaintiff’s solicitors were, however, aware of
the appointment, and had dealt with the solicitor as the defen-
dant’s solicitor, The action was ultimately dismissed with costs;
and the question then arose whether, in these circumstances, the
defendant could tax his solicitor’y charges. The Master held
he eould not, and Bucknaill, J., afirmed his ruling, bat the Court
of Appeal (Moulton and Farwell, 1.JJ.) d.cided that the irreg.-
larity did not disentitle the defendant to tax His solicitor’s costs,
the opposite party having had notiee of the appointment.
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LANDLORD AND TENANT—DISTRESS—FIXTURES— A DVERTISEMENT
HOARDINGS. '

Provincial Bill Posting Co. v. Low Moor Iron Co. (1909) 2
K.B. 344. The plaintiffs under an agreement with the defen-
dants were entitled for a specified term to the exclusive right of
posting bills on hoardings to be erected by plaintiffs on the
defendants’ land, paying therefor a fixed annual sum in quar-
terly payments. The plaintiffs erected the hoarding and ex-
hibited advertisements thereon. Having fallen into arrear the
defendants levied a distress and seized and sold the hoardings.
The plaintiffs brought the present action for a wrongful distress,
and the defendants counterclaimed for rent. Bigham, J ., held
that the hoardings were tenant’s fixtures, removable at the con-
clusion of the tenancy and were liable to distress, the action was
therefore dismissed. The Court of Appeal (Buckley and Ken-
nedy, L.JJ., and Joyce, J.), however, held that the hoardings
being affixed to the freehold were not distrainable, even though
they were removable as tenant’s fixtures, and that the plaintiffs
were therefore entitled to damages. They also held that the
defendants were entitled to recover on their counterclaim, but, as
the plaintiff company was in liquidation, it was held that the
defendants could not set off against the plaintiffs’ damages the
amount due on the counterclaim. The Court of Appeal intimate
that the agreement did not really amount to a demise, but was
only a license.

SHIP—CHARTER-PARTY-—EXCEPTED PERILS—DEVIATION—DAMAGE
TO CARGO—LIABILITY OF SHIP OWNER.

Internationale Guano, etc., v. Macandrew (1909) 2 K.B. 360.
In this case the plaintiffs were charterers of the defendants’ ship
to carry a cargo for delivery at Algeciras and Alicante, with leave
to call at Corunna. The vessel was delayed at Corunna and
Algeciras. On leaving Algeciras she deviated from the char-
tered voyage by going to Seville, whence she went to Alicante.
By reason of the various delays the cargo delivered at Alicante
was damaged, the bags in which it was contained being destroyed
by chemical action of contents. It was held by Pickford, J., who
tried the action that the deviation to Seville put an end to the
charter-party as from the beginning of the voyage, and that the
defendants were therefore liable as common carriers; but that
as regards the damage arising from the delay at Corunna and
Algeciras they were not liable, the damage being due to the
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nature of the cargo and not to the failure of the defendants to
carry the cargo with reasonable despatch; but that as to the
increased damage occasioned by the delay caused by the deviation
the defendants were liable as eommon carriers.

COMPANY—ARRANGEMENT WITH CREDITORS—JUDGMENT AGAINST
COMPANY—STAYING EXECUTION PENDING CONSIDERATION OF
ARRANGEMENT—CoMPANIES AcT, 1908 (8 Epw. VIL c. 69),
s. 120. :

Booth v. Walkden Spinning Co. (1909) 2 K.B. 368. The
plaintiffs had recovered judgment against the defendants, a
limited company. An arrangement by the company with its
ereditors had been proposed, and a meeting of the creditors had
been called to consider it under the Companies Act, and if
approved it would, under the Act, become binding on all
creditors; the defendant company applied to stay execution on
the plaintiffs’ judgment until the result of the meeting should
be ascertained, but the eourt (Darling and Jelf, JJ.) held that
there was no jurisdiction to grant a stay in such circumstances.

ADMIRALTY—SHIP—CARGO—FREIGHT—BUNKER COAL.

El Argentino (1909) P. 236. In this case bunker coal was
supplied in England to a British ship on the personal credit of
her owners. The vessel went in ballast to the River Plate, and
her owners became financially involved, and.mortgagees took
possession of the ship when about to return with a valuable cargo.
During the homeward voyage a quantity of the bunker coal was
consumed, and on the arrival in England of the ship the freight
was collected by a receiver appointed by the court, and the net
proceeds, less disbursements, were paid into eourt. The mort-
gagees now applied for payment out to them of the freight in
court, and the vendor of the coal claimed a deduction for the
coal consumed in carrying the freight; but Bigham, P.P.D., held
that he was not entitled, because the coal had been sold to,
and was the property of the mortgagors, and therefore the vendor
had no interest in the coal or the freight.

CHARITY—PROPOSED SCHEME FOR INSTITUTE OF MEDICAL SCIENCES
__SCHEME PROVING ABORTIVE—RETURN OF CONTRIBUTIONS—
Cy PRAS-——CHARITABLE INTENT.

Re University of London, Fowler V. Attorney-General (1909)
9 Ch. 1. During a testator’s lifetime a fund had been started by
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voluntary contributions with the objeet of establishing an insti-
tute of medical sciences, and the testator had himself largely con-
tributed to the fund. By his will he left a legacy of £25,000 to
‘the Institute of Medical Sciences Fund, University of London,”’
His executors paid the legacy to the trusteers of the fund, but the
scheme subsequently proved impracticable and was finally
abandonxd, and the various eontribuiions were returned to the
respective contributors.  The question then arose whether the
£25,000 had been definitely devoted to a charitable purpose, and
ouglt to be administered ey prés, Joyce, J., before whom the
application was heard, decided that the legacy was a gift to take
eiteet upon a condition which had failed, and thar therefore the
applicants who were trustees of the fund were liable to repay
the same to the testator’s cstate, as no general intent in favour
of charity could be gathered from the will, and his decision was
affirmed by the Court of Appeal (Williams, Farwell and Ken-
nedy, L.JJ).

TR‘\DE MARK~—NIMILAR MARK ON REGIS'!‘ER——-”SAHE GOODN OR
DESCRIPTION OF GOODS’'—(ALCULATED TO DECEIVE,

T re Guita Percha & India Rubber (o, (1909) 2 Ch. 10. This
was an application hy a Toronto company to register a trade
mark, the distinetive feature of which was a Maltese cross. The

« application was resisted by an English company which had pre-
viously registered a trade mark which ineluded the same device
“for goods manufactnred from india rubber or gutta percha
not ineluding dress shields or gusset webs.”” The applicants
applied to register the mark in respeet of “‘boots and shoes made
wholly or partly of india rubber,” and for ‘‘indias rubber foot.
wear included in this elass, but not including gaiters or leggings
or any goods of a like kind.”* It was held by Neville, J., that
the opponents’ t:ade mark was for ‘‘the same deseription of
goods’’ as the applicants’ propuosed trade marks, and that the
applicants’ proposed trade mark was *“ealeulated to deceive,”” and
the applieat’sn onght therefore to be refused, and his decision
was affirmed Ly the Court of Appeal (Cozens-Hardy, M.R., and
Buekley and Kennedy, L.JJ.)

Wi L-—CONSTRUCTION—IDIRECTION TO PAY ANNUITY OUT OF INCOME
—~INDEFINTTE TIME—ABSOLUTE GIFT OF CORPUS ‘‘SUBJECT
TO THE AFORESAID ANNUITIER.’’

In ve Howarth, Howarth v. Makingon (1909) 2 Ch. 19, The
Court of Appeal (Cozens-llardy, ML.R., and Buckley and Ken.
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nedy, L.JJ.), have not been able to agree with the decision of
Joyce, J., (1909) 1 Ch. 485 (noted, ante, p. 349) and hold that
the arrears of the annuities were charged on, and payable out of,
the corpus of the fund, and the order of Joyce, J., was varied
accordingly.

DENTIST—UNREGISTERED PERSON-—DESCRIPTION—HOLDING OUT A8
PERSON ‘‘SPECIALLY QUALIFIED TO PRACTISE DENTISTRY —
DEenNTISTS AcT, 1878 (41-42 Vicr. c. 33), 8. 3, (R.8.0. ¢. 178,
s. 26). '

In Bellerby v. Heyworth (1909) 1 Ch. 23, the defendants who
were not registered dentists, advertised by notices at their place
of business ‘‘finest artificial teeth. Painless extraction. Advice
free.”’ Parker, J., following Barnes v. Brown (1909) 1 K.B. 38,
noted, ante, p. 124, held that this was an advertising themselves
as dentists, and therefore a breach of the Dentists Act, 1878 (41-
42 Viet. c. 33), s. 3, (R.S. 0! e. 178, s. 26). The section of the
English Act which it was alleged was contravened is as follows:
¢¢3. A person shall not be entitled to take or use the name or
title of ‘dentist’ (either alone or in combination with any other
word or words), or of ‘dental practitioner,” or any name, title,
addition or deseription implying that he is registered under this
Act, or that he is a person specially qualified to practise dentistry,
unless he is registered under this Act.”” The Court of Appeal
(Cozens-Hardy, M.R., and Buckley and Kennedy, L.JJ.), hold
that this section forbids a description of the person as distin-
guished from the acts done by him, and does not prohibit an
unregistered person from advertising that he does dental work
provided that he does not say that he does so as a dentist; they
therefore overruled the decision of Parker, J., and overruled the ’
decision of the Divisional Court in Barnes v. Brown, supra. The
Ontario Act s. 26, it may be observed, explicitly forbids an unreg-
istered person from practising dentistry or ‘‘performing any
dental operation.’’

WiLL—CONSTRUCTION—GIFT TO ISSUE ‘‘ ACCORDING TO THE PARENT
STOCK’’—PER CAPITA—PER STIRPES.

In re Rawlinson, Hill v. Withall (1909) 2 Ch. 36. By his will
dated in September, 1844, a testator gave his residuary estate to
trustees upon certain trusts for the benefit of his widow and four
daughters, and on the decease of the survivor of his said widow
and daughters, he directed the trustees to divide the residuary
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estate ‘‘between the issue then living of my said four daughters
in equal shares acecording to the.parent stock and not to the
number of individual objects to the intent that the issue then
living of any one of my said daughters may be entitled to a
share equal to that which the issue (if any) of any other of
them shall be entitled to, and in case there shall be issue then
living of only one of them my said daughters, then the whole
to be paid to or equally divided amongst such issue.”’ The
widow died in 1869 and the last surviving daughter in 1907. At
that date there were living children of three of the daughters
and both children and grandchildren of the other daughter.
The question was whether the grandchildren were entitled to a
share, their parents being still living. Joyce, J., came to the
conclusion that they were not entitled to participate and that
the gift was to the issue per stirpes throughout, so that children
could not take concurrently with their parents.

ORDINANCE AGAINST IMPORTATION OF CHANDU—CONSTRUCTION—
CoNVICTION—ONUS PROBANDI—MENS REA.

Bruhn v. The King (1909) A.C. 317. This was an appeal
from a conviction for breach of an Ordinance of the Straits
Settlement against the importation of chandu, which is opium
prepared for use in smoking, etc. The ordinance in question
provided that the master and owner should be liable to convie-
tion, and that the existence of chandu beyond a certain specified
amount on any vessel should be deemed a breach of the ordin-
ance ‘‘unless it is proved to the satisfaction of the court that
every reasonable precaution has been taken to prevent such user
of such ship, and that none of the officers, their servants or the
crew, or any persons employed on board the ship were impli-
cated therein.”” Chandu beyond the specific amount was dis-
covered concealed in a boat on board the ship of which the appel-
lant was master. He and his chief officer gave evidence that the
chandu had been placed there without their knowledge or con-
sent, but none of the other officers or crew were called. The
master was accordingly convicted and fined $2,000 and costs,
from which conviction he appealed; but the Judicial Committee
(Lords Macnaghten, Atkinson and Collins, and Sir A. Wilson)
dismissed the appeal, holding that under the ordinance a mens
rea was not essential, and that the onus probandi was on the
defendant of shewing that none of the officers or crew were impli-
cated in the importation, which onus he had not discharged.
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LEASE OF MACQHINES~—RESTRICTIVE CONDITION AS TO USER—RE-
STRAINT OF TRADE— MISREPRESENTATION BY LESSOR—ELECTION
70 TREAT VOIDABLE LEASE AS VALID-—INJUNCTION,

United Shoe Co. v. Brunet (1809) A.C. 330, The plaintiffs
in this case falsely, as the court found, alleging that they were
patentees of certain machines for the manufacturce of sl.oes,
made & lease of seversl of such machines to the defendants, sub-
jeet to u condition that they should not use in their factory any
machines not leased by them fron: the plaintiffs. The defendants,
after discovering the misrepresentation made by the plaintiffs,
continued to use the leased machines, and used for other ancillary
purposes of their manufacture other machines not leased from
the plaintiffg, who thercupon brought this action to restrain the
defendants from violating the agreement under which the
machines were leased, The Court of Appeal in Quebee con-
sidered that the agreement was in restraint of trade and tended
to ereate a monopoly, and was against publie policy and could
not be enforeed, and dismissed the action, but the Judieial Com-
mittee of the Privy Council (Lords Macnaghten, Atkinson,
('ollins and Gorrell) came to a different conclusion, and held that
although the lerse in question was voidable by reason of the mis-
representation, vet the defendants having continued to use the
leased machines after notice of the misrepresentation could not
repudinte its terms, and were bound hy the restriction not to use
other machines than those leased from the plaintiffs, which was
not a term severable from the rest of the contract, and that the
covenant, was not in restraint of trade, as the defendants were at
liherty to hire or not to hire the plaintiffs’ machines on the
terms imposed by the plaintiffs as they saw fit, and that there was
nothing illegal in the terns imposed by the plaintiffs.

CaxapiaNy Ranway Aot 1888, w, TH-——Caxapian Ranway AcT,
1903, s, 128, 239-—RAILWAY MAP—-EvVIDENCE--DAMAOE BY
PIRE~~TGNITION OF COMBUSTIBLE MATERIAL ON RIGHT OF WAY
—NEGLIGENCE,

Blue v, Bed MHounloan Railiweay (1909) AC. 361 was an
appeal from the Supreme Court of Canada reversing a judgment
of the Bupreme Court of British Columbia. The action was
hrought to recover damages from the defendant railway company
oceasioned by fire which started from the ignition of combustibe
material on the defendants’ right of way .ader s 239 of the
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Railway Aect, 1903. In order to shew that the damage originated
on the defendants’ premises, a map filed by the company under
8 134 of the Railway Aect, 1888 (being s, 128 of the Aet of 1803),
was tendered and received in evidence. The Supreme Court of
Canada on the objection of the defendants refused to admit the
map on the ground that it had not been tendered at the trial,
and ordered a new trial, but the Judicial Committee of the Privy
Couneil (Lords Atkinson, Collins and Shaw, and Sir A. Wilson)
held that whether or not the Supreme Court was right in refus-
ing to admit the map. their lordships would admit it, and that it
was conelusive in favour of the plaintiffs, and that there had been
no misdirection, The judgment at the trial in favour of the
plaintiff was therefore restored.

BiLt of LAnisa—CONDITION FOR CESSER OF LIABILITY — {'DNSTRUC-
THON —- DELIVERY OF GOODR TO ASENT-=FRAUD OF AGENT,

Charlersd Bank of dwdia v. British Iidia Steam Navigation
Co. 19097 AU, 368, This was an action on a bill of lading for
non-delivery of goods,  The hill of lading contained a elause
providing that the shipowner should be free from Hability ““when
the goods were free of the ship’s tackle.”” The gonds in question
were delivered to landing agents appointed by the shipowners, in
Hghters and eonveyed to the landing agents” wharf, and it was
lis business to deliver them to the person entitled, but threugh
fraud on the Hart of the agents” servant the goods were deliverad
to a person not entitled to them, The plaintiffs contendod that
the shipowners remained Hahle, bat the Judieinl Commition of
the Privy Connedl < Lerds Macnaghten, Atkinson and Collins and
sSir A Wilsony dismissed the appeal from the Supreme Court of
the =traits Wettlement, on the ground that the elause for ceaser
af habiiity applied notwithstanding the landing agent was not
the agent of the congignees,
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REPORTS AND NOTES OF CASES.

Province of Ontario.

HIGH COURT OF JUSTICE.

Riddell, J.] McDoueaL v. VAN ALLex Co. [June 8.

Master and servant—Contract of hiring—Travelling salesman—
Payment for services by commission on price of goods sold—
““Qood and accepted orders’’ — Basis for calculating com-
mission—@Goods actually sent to customers or goods ordered
and orders accepted — Acceptance — Illness of servant —
Wrongful dismissal—Unintentional breach.

¥

The plaintiff, a commercial traveller, entered into an agree-
ment in writing with the defendants. He therein agreed to carry
samples as furnished by the defendants in the city of Toronto
continuously from the 15th day of August, 1907, to the 15th day
of August, 1910, and to take orders from the above city and
samples as furnished. . . also to take good care of all samples,
sample trunks, cases, etc., and to return same from time to time as
requested. The defendants agreed to pay him the sum of 8 per
cent. on all good and accepted orders taken at the prices as
marked. The plaintiff, a very nervous man, contracted a cold,
and about June or July of 1907 was advised by a friend to take
Agnew’s catarrh cure. He followed the advice of his friend; at
first he used the article once a day or once every two or three
days, but the habit grew upon him, and he finally used it many
times a day. He says that the cure contained a drug, cocaine,
and that although he knew that the use of it was destroying him,
he continued its use, apparently having lost much of his will
power and power to resist the attraction of the drug. He became
a nervous wreck, and at last physically incapable of carrying the
samples, and on the 17th of August, 1908, was taken by his
friends to a sanitarium. He made a bill of sale to his brother,
but made no arrangement for paying his rent, and the landlord
seized upon his goods, amongst them the samples supplied by the
defendants. The defendants were obliged to pay $135.00 to re-
cover their property, and shortly thereafter gave the plaintiff .
notice of the termination of the contract. In the matter of com-
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mission the question had arisen several times as to the meaning
of the words ‘‘good and accepted orders.”” The defendants con-
tented that only such goods as were actually sent could be con-
sidered in fixing the commission. The plaintiff contented that
he was entitled to commission on all goods which the defendants
received an order for, and which they would have filled if they
‘had had the goods. The action is twofold:—(1) for the com-
mission computed as the plaintiff contends it should be; (2) for
damages for breach of contract.

Held. ‘“‘In respect of the first matter I am of the opinion that
‘good and accepted orders’ is not synonymous with ‘orders accep-
ted and filled.” If the defendants dealt with an order in such a
way as would lead the plaintiff or the customer to believe that
they intended to fill it, I think it was ‘accepted’ within the mean-
ing of the contract, and, I think, that receiving an order for goods
*and sending it to their factory that the goods might be made to
fill the order, is an acceptance, and the plaintiff is entitled to a
declaration that an order within the meaning of this contract
might be accepted by the defendants without being actually
filled. .

‘“As to the second point, it is to be observed that the contract
contained no terms allowing either party to put an end to it.
The law in a case of the present kind has been recently laid down
in Poussard v. Spiers and Pond, 1 Q.BD. 410; also Storey V-
Fulham, 23 T.1L.R. 306.

““In the present case there is nothing to indicate that the
plaintiff would not recover so as to be able to perform his agree-
ment for the greater part of the time yet unexpired. He did in
fact recover by the 29th of November. I do not find anything to
indicate that the ‘illness of the plaintiff put an end to the agree-
ment in a business sense,” nor, as I think, does the fact that the
illness of the plaintiff was brought on to a great extent, if not
wholly, by his own folly, make a sufficient difference. I do not
think that this illness of a nervous subject allowing himself to
be overcome by a seductive drug which sapped his powers of self-
control as well as his physical strength, can fairly be taken out
of the category, ‘act of God.” A man differently constituted
might have escaped serious injury; the plaintiff’s constitution
afforded a suitable and prepared nidus for the operation of the
poison. The defendants contended that the act of the plaintiff
in borrowing certain sums of money from the customers justified
his discharge. But I cannot find as a fact that the acts of bor-
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rowing which it is admitied the plaintiff was guilty 1 constituted
any serious offenee or one which justified dismiseal. The question
is, ‘Hsas the servant so conducted himself that it would be mani-
festly injurious to the interests of the master to retain him?’
None of the witnesses called .or the defendants said that the
bor-owing had affected them in the least.

‘“The next matter complained o’ is more serious, namely, the
fact that the plaintiff permitted the property of his master to be
seized by his lendlord for his rent, therchy oceasioning loss and
annoyanee to the defendants. Irrespective of the peculiar law of
master and servant at the comguon law, the bresch by one party
to an agreement does not justify the other in treating the contract
& 8t an end unless the breach goes to the root of the contract, and
the same law exists in the employment of a nature not unlike that
now under consideration. As at present advised, I think that a
wilful disregard of this agreement would have justified the master
in discharging the plaintiff, but the aet. or rather, the omission,
was not intentional. The failure to look after the samples prop-
erly was due to the illness of the plaintiff. T do not think, there-
fore, that this inveluntary default upon this single oceasion
justified dismissal. There should be a declaration that the plsin-
tift was wrongfully dismissed, and a reference upon both branches
of the case.

R. McKay, for plaintiff. George Kerr, for defendants.

Divisional Court.]  FanNcourr v. Heavex, [June 14.

Malicious prosecution — Reascnable and probable cause — Con-
tinuation after—~Question fur jury—Favourable termination
of proceedings—Withdrawal of charge.

" his was an appeal by the plaintiff from the judgment of
Clute, J., dismissing an action for false imprisonment and malie-
ious prosecutios. The plaintiff, an expremman, ulying his trade
in the city of Toronto, was arrested cr. a charge of obtaining a
roll of sole leather by rfalse protences, at the instance ot dufrn.
dant, but was released on bail, and the charge was subscquently
withdrawn. The plainti¥ was employved by the real thief, whe,
by an ingenious scheme, abtained possession of the roll of leather
from a firm of leather dealers of which defendant was a member,
and sold it to one Brodie. The plaintiff was an innoceent instru-
went in the hands f the real offender, who was subsequently
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arrested and convicted. The defendant, being sued for the arrest
and prosecution. vleaded that he had reasonable and probable
cause for layin,. an information and proseeuting the plaintiff,
A motion (or nonsuit was reserved by the trial judge, and the case
allowed to go to the jury, who found a verdict for the plaintiff,
with $200 damages, Subsequently the juvlge granted the motion,
and dismissed the action.

Held. The evidenee shews that there was an absence of
reasonable and probable cause in not withdrawing from the pro.
serution ut an early stage. Though a private prosecutor may
have such knowledge ss would warrant the commencement of
eriminal proceedinugs, he is not velicved from the primary duty
of acting discreetly and fairly towards the aecused person in
directing amd continning the prosecvtion. Though reasonable
and probable cause may exist at the initiation, yet if it afterwards
appear that there is good reason to doubt whether the charge is
well founded, the private prosecuter should make reasonable
inquiry to clesr the doubt, and. if he has obvious meuns of finding
out that the charge is not well founded, he should relinguish the
matter or do what he van to dissever himself from its further
prosecution.

The necessity for 4 prosecutor to take reasonable eare to iu-
form “imself of facts with which he might have made himself
acquainted was dealt with in Adrath v. North Eastern BW. Co.,
11 Q.B.D. 440 (afirmed II. App. Cas. 247), and in McGill v.
Walton, 15 O.R. 359,

Russell Snow, X.(.. for plaintiff.  Dewart, K.C., for defen-
dant.

Chapelle, Master.] [Aug. 3.
KeLLy Bros. v. Teurist Horenl Co,

Mechanics’ and Wage Earners’ Lien Act—Work donwe and ma-
terial supplied—Writien contract—-Work to be done accord-
ing to plans and spectfications—Payments in monéhly instal.
ments—Guarantee bond—Entire contract—Condition pre-
cedent,

The plaintiffs, who were contractors, entered into & writtea
contract with the defendants bearing date the 26th day of June,
A.D. 1907, whereby they eontracted and agreed with the defen-
dants to do the work and furnish the material: the work to he
done in accordance with written plans and specifieations of the
architect. The plaintiffs were to be paid for the whole of the said
work the sum of 115,000, which sum was to be paid in monthly
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instalments as the work progressed. The instalments to represent
&5 per cent, of the amount of the work done and the material sup-
plied.  All payments to be made on the written certificate of the
architect. the final payment to be made on the expiration of 31
days after the completion of the work. Provision was also made
in said contract that within 156 days after its date the plaintiffs
should deliver to the company a good and suifieient bond of a
gugrantee company satisfactory to the company in the sum of
$10,000, conditioned upon the fulfilment and full performance
of the conditions, stipulations and covenants of the said contrac-
tors therein contained. The plaintiffs commenced work in July,
1907, and nine progressive certifieates were issued by the architeet,
Five of these certificates were paid and a portion of the sixth.
The plaintitfs having failed to deliver snid hond in accordance
with the said agreement the defendauts refused to wmake any
further payments until the delivery of the said bond. The plain.
tiffs thereupon stopped the work on said buildiag, and brought
this aetion to recover the anount of the balance they claimed for
work done and material supplied by them on a quantum meruit.

Held, that the contraet is ar entire and not & divisible eon-
tract, as contended by the plaiatiffs. It is a contract to do the
whole work in consideration of a fixed sum,  Performance is a
vondition precedent to the right of the plaintitfs to enforee pay-
ment of the halanee for the work done and the material provided
exeeeding what was allowed in the progress certificates. There
has been no waiver or rescission of the econtract nor any discharge
or exoneration of the parties. When defaunlt is mude in the per-
formance of a contract by one of the parties it is for the court to
determine whether or not the default amounts to a renunciation.
The default in payment of any instalment will not discharge the
contract though it might give a right of action. There is no
quection but that the plaintiffs were hound by the 17th clause
of 1ae contraet to deliver g bond as therein set out, but their
failure to do so did not justify the defendants in refusing pay-
ment. of their progressive estimate. such an agreement being, I
consider, a warrant and not a condition for which the defendants
had their remedy. On the other hand, if the defendants refused
to pay any, more of the progress certificates until the bond was
delivered the plaintiffs were not justified in abandoning the
work on that aceount, as it only gave them the right to bring un
action to recover the amount dus them, and I am of the opinion
that that is all they are entitled to recover in this action.
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Province of fHanitoba.

KINGE ENCH.

The Referee.| Wesn . Ronngey, [July &,

Interpleader — Different claimants to some amount — King’s
Bench Act, Rule 899,

Relief by way of interpleader may be granted, under Rule 899
of the King's Beneh Act, to a vendor of land as between two
agents each claiming the same amount as commission on the sale
of the land, the vendor admitting that the amount is due to one
or other of the agents.  Gueatorer v. Shackle [1895] 2 Q.B. 249
distinguished.

Dennistorn, K.C., for applicant. Mulock, K.C., and Younp,
for respective claimants.

Mathers, J.] C'arron v, C. N. R. [duly 17,

Railway company—Luss of baggage-—Implied contract to carry
personal baggage of pussenger—Action by owner of goods or
his assignee, neither being the passenger—What included in
term ** persenal daygage’'—Negligence.

Held, 1. Only the passenger or his assignee can sue & railway
company on the implied contract with a passenger to carry safely
his personal haggage arising from his having purchased a ticket
for his conveyance, Great Northern Ry. Co, v, Shepherd, 8 Ex,
30; Gamble v. G.W.K., 24 U.C.R. 409, and Bececher v. Great East-
ern Ry, LR. 5 Q B, 241, followed,

2. TIf the action were founded in tort and it was shewn that
the goods were lost through the defendant’s negligence, the
owner of the goods, though he was not the passenger, could sue.
Meur v, Great Eastern Ry. Co., L.R. 2 Q.B, 387, followed.

3. In the absence of proof of negligence, the passenger ean
only recover for personal baggage lost and only on clear evidence
that such were contained in the missing pieces.

+ In the case of a married woman travelling with infant
children to join her husband, the husband’s clothing, household
¢ffects and the clothing of grown up daughters cannot be classed
as personal baggage. McCaffrey v. C.P.R., 1 M.R. 350, followed.

Kilgour, for plaintiff. €’arke, K.C.. for defendants,
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Mucdonald, J.] LawreNcE v, KBLLY, {July 27.

Employers’ liability—Accident to workman— Workmen’s Com-
pensation for Injuries Act—Accident happening out of juris-
diction—Negligence of fellow workmen.

A workman suing in Manitoba in respect of an injury suf-
fered in Ontario caused by negligence of u fellow workman can-
not claim the benefit of the ‘ Workmen’s (ompensatinn for
Injuries Act” of Manitoba, nor can he recover under the cor-
responding Gntario Aet when he failed to give notice or hring
his action within the time prescribed by that Aet,

Neither can he recover at common law witheut proof of per-
sonal negligence on the part of his employer, Plant v. G.T.R.,
27 U.C.R. 78, and O0’Sullivan v, Victoria £.W, ('v,, 44 U.C.R. 128,
followed,

Bonnar, K.C., and Trucman, for plaintiffis. Gali, K.C., and
T'owers, for defendants,

Maedonald, J.] Kerroor 1. YEo, {July 27,

Vendor and purchaser — Rescission of coniract — (‘ancellation
under provisions of agreenient-—-light to recover money paid
under cancelled agreement.

After making some payments to the defendant on account of
the purchase of land under an agreement, the plaintiff discovered .
that he haa made & bad bargain and repudiated and abandoned
the contract which the defendant then cancelled under the pro-
visions thereof.

Held, that the plaintiff, having faiic in his claim for dam-
ages in deceit founded on alleged misrepresentations of the defen-
dant in making the sale, could not recover as an alternative the
moneys he had paid on account of the purchase.

Fullertow and G, F. Taylor, for plaintitf. Wilson, K., Bery-
man, and Sutton, for defendants.

Macdonald, J.) Wairna v, Riverview Reavnry (o, {July 27.

Vendor and purchuser—Agreement for sale of land---Resrission
pursuant to power in agreement when default made in pay-
ment of instelment of purchase money—=Equitable relief—
Specific performance—Right to recover back money paid on
cancelled coniract,

Pursuant to 4 provision in the agreement of sale by the defen-
danta to the plaintiff of certain lands, the defendants notified the
plaintiff that, by reason of his default in payment of an instal-

) L Ra— o b, I




T —_— et vt e Lo e GRS

~

YL CANADA LAW JOURNAL,

ment of the purchase money, they thereby cancelled the said con-
tract and declared the same void and forfeited any payments
already made by the plaintiff, Time was in the contract declared
to be of the essence of it,

Held, following In re Dugenham Dack Co., T.R. 8 Ch, 1022,
and Canadian Farbanks Co. v, Johnston, 18 M.R. 589, that the
eontract was not rescinded by such notice, as the plamtlﬁ was not
given an opportunity of making good his default.

{1eld. slso, that, even if the notice had in effect cancelled ald
annulled the contraet, the court ean, and in this case should,
grant relief against the forfeiture and decrce gpecific perform-
anee at the suit of the plaintiff.

Newble. 1 the agreement had been effectually cancelled by
the netice and it was beyond the power of the court to grant
relief, the plaintiff could not recover the money he had paid on
aecount as the agreement provided for the forfeiture of any such
pavmentsin the event of caneellation,

Philltips, for plaintiff.  Pithlade, K¢, for defendants,
Metealfe, . [Aug. 3.

Tismsons ¢, Namionan Liee AssUraNce (o,

Practice —Diseavery —Eraminution for—TInterrogatorics—King's
Beiteh Aet, Bule 4070, ox cnacted by > & 6 Edwe, VI e 17,
8 ')

A party may be required ©  answer interrogatories delivered
pursitant to Rule 4070 of the King's Bench Aet, as enacted by
s, 2 of e. 17 of & and 6 Edw, V11, notwithstanding that he has
alse been ardered to attend and be examined for diseovery umder
Rule 387. Dobson v, Dobson, T P.R. 206, followed.

Degcon, tor plaintiff,  Kebson, KO\ for defendants,

Province of British Columbia.
COURT OW APPEAL

Full Court. ! IN ke HOWARD. |Sept. 10.
Infant-—Custody of charitable institulion—Religious persuasion

—Magistrate’s jurisdiction {o change order for cusiody on

supplementary evidence.

An order was made hy a magistrate awarding the eustody'of
an infant to an undenpominational society, but, upon further
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evidence, changed the order and gave the custody of the child to
a Roman Catholic institution.

Held, on appeal, affirming the decision of MARTIN, J that the
magistrate had power to make the second order.

8ir C. H. T'upper, K.C., for the appeal. L. G. McPhillips,
K.C., contra.

CSUPREME COURT.

(‘lement, J.] ADAMS 1. ADAMS, [Aug. 9.
Divorce—Domicil,

Petitioner in 1843, when aged about 19, eame from Ontario
to British Columbia, where he spent some tl.ree or four years in
different places. In 1899 he married and at once removed to the
North-West Territories. In 1907, satisfied of his wife’s infidelity,
he “‘made her go away,”’ and after some finarecial arrangements
hetween the couple, she left for New York, sinee which time
po cornmunication has passed between them. In the autumn of
1908 he came to Vancouver, B.C.,, and took a position :u a mer-
cantile house, and in January, 1909, filed a petition for divoree,
alleging that he and the respondent were domieiled in British
Columbia.

Held, that he had not acquired a domicil in British Columbia
to entitle him to a divorce.

The court will not decree a divoree until it is perfeetly
satisfied that at date of petition the domicil of the married pair
was in this provinee. Mere residence does not constitute domi-
eil, but there is needed in addition a ‘‘settled purpose of taking
up a fixed and setiled abode.”’ Wilson v, Wilson (1872) 41
L.J.P. 76; Bell v. Kennedy (1868) LR, 1 Sc. App. 310; Udny v.
Udny (1869, L.R. 1 Se. App. 449 followed.

Quere, whether domicil of wife invariably and hecessarily
follows that of husband.

Tiffin, for petitioner. No onc for respondent.

Hunter, C.J.] . {Sept. 10.
Frager v, Vicrorta Country CLus,
Criminal law—Betting on race tracks—Crim. Code ss. 227, 235—-
Lowful bookmaking,

The plaintiff, & director and shareholder in defendant com-
pany, brought action for an injunction restraining the defendants
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from carrving out an arrangement entered into with a bookmaker
named Jackson. The material points of the arrangement were
that Jackson should be allowed to carry on his business as a
bookmaker at a race meeting to be held on the defendants’ race
track at Vietoria, provided that he carried on his betting opera-
tions at no fixed spot on the race track. but kept moving about.
*He was, however, to be allowed to pay off his bets at a booth on
the track.

Held, 1. following Rex v. Moylet! (1908) 15 O.L.R. 348, that
the proposed methud of betting was legal.

2. The booth from which it was proposed to pay off the bets
was not a common betting house within the meaning of section
227 of the Code.

Nemble, A corporition cannot be vonvieted of keeping a com-
mon betting house under sections 227 and 228 of the Code.

Helmeken, K., for plaintiff. H. W. E. Moore, for defen-
dants,

Clement, J.] | Sept. 10.
WinniaMs . Winniams ano HuTron,
Divorce—Practice—Damages— Assessment of—Jury — Divorce
and Mairimonial Causcs Acl.

The parties in an artion for divoree consented to an order that
the trial should take plaec before a judge without a jury. A
decree for a divorce having been pronounced, the judge pro-
ceeded to amsess the damages, when the co-respondent in-
voked s. 33 of the Divorce and Matrimonial Causes
Act (20-21 Viet. ¢. 85) which provides that the damages to be
recovered in any such petition (for divoree) shall in all eases be
ascertained by the verdicet of a jury.

Held, that, having allowed the order for trial without a jury
to go, he was estopped from availing himself of this provision.

McIntyre and Brown, for petitioner. Tiffin, for respondent.
Davis, K.C., and €. B. Macneill, K.C., for co-respondent.

—————t - v

Bench and Bar,

JUDICIAL » OINTMENTS.

Francois Oetave Dugas, of the Town of Jolliette, of the Pro-
vinee of Quebee, to be puisne judge of the Superior Court in
and for the Province of Quebee, vice the Hon. Charles Chamilly
DeLorimier. (Sept. 6, 1909.)




