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ofIWE< (''t't>.l -D(M

1ppt\a iytuifeuat and 11Y~ ppalb the I)lailiîil
,'roîiîtlie J.dmn o HUI, .tt 114.ý

The appoal ivas heard 1).\ UT I Xi>, MAAii Nt. XIIEN,

M.uand ItxNJ4.A.
c. A. Stilt's. for thteenats

11 .Ro,,,, K.C., for thiv plaintiYs.

TîiF: ('IiwRT dÎ1sm-sed both tut' appe>al aUd tIit crosi-4ippeal
withi toss.

M.%y 12rIi, 1914.

t VN NE 1-1" 1) 1;F: 1 Eli.

V<drami 1wrca. r0yu< f'? ir l (é«b 4l'and-0pii
('onéta*n< d( it» o ri L<as -evpin& Atu bYj

esotfor. Sp( (ifle rfurma>wlié 1Sl byIrsu ffur"
A tio ei Third PerSonl !ismissai of Action App< ai

Lcavc P, Aitu ad nd Add lPari Ne w Trio!l leoduil.vI nt
-- Cilsts.

Appeal bY the plaiixtiff front thte judginet of MripniroN, J.,
alite 163. diSu1iiaaùîg1 the acvtion1.

Tht- appeal was heard Il MR»Tî .dt. .LkN

MÀrand IoGNJJ.A.

3"- o.w.'..



TI/1ý \1 . /i< h 1 1 ,i, ,A I.) > , , Tfl's

M. K. (uan. K.( Y*. andl .. W. lecup for the- apîllaîî11it
y. D>. Aruor .X for the. eits. tht. rtsponuents.

'l'li E Uur graluted a noiw trial, 011 terrnis, withi leave to
aititind anid add partira. Tho. rosts of' tilt, at trial anîd of thiia
app)ea,;l to lie eoatss to tilt- rupuuîslu any. 4ev4ent, un1less the.
trial -Jiidguoul thmrî(J ordvr.

Mte l2Tv, 1914.

11IIIMBAVII v. GRAUEL.

pra#,d mn Ms<pu nato-&f of Land-ctfion~ for Dci
-- vide nr( Fidn fPad- of Tr1il Jndyî Darnay<s -

A ppeal.

Appe-al 1) thi'dfndxt froin the'jdun fKLY
J., 5 O).W.N. 8-59.

T' nlppuail WaS 1war Vy 31VOCK, U.. IIIELI., SU-Til-
ERLAND, auld LEITCHI, UJ.

E. E. A. Di>Veýrnt K,('., for tht. appullants.
l? MoKiiv, K.C-. aind A. b. Merdfor the~ phlintitl, tht.

TifE Cotrwr. disîniiaed the- appeal with costm.

M~x 12,j,1914.

'VOLCANIC 0WIl AND GAS COJ. v. C'HAPLIN.

IVu10r <mi 1VtCcurs4roivm Grentl of ffimmbouîlî by1
IfikaiRimmng muar Bankt of Laké Em croo<'h m int of

W~aler upon Hiharand Land Bcfypti4-RIeght ofOrne
lue Laiy leve '~ ile-eacb Crou.-Trxpss

Rvir fl-iparian owisApa-usin f Fact
-lfverrsi of Juom h f Trial Jiltlfl, id hivisional

<'uurt.

Aiida hy thlt, eedit froin the' order of il livisionlli
Court of tht. ITighi Court of hugtice, 4 0.W.N. 517. 27 0,L..

484. ?Iffirinig the. ijudgzllelit o AXNKX,(JKW

(0.WN, V>97, 27 O.L.R. :34.

T1'g lit r4-iporfrd ili the (hitarigl ]AW R'ot



Tlî&apjwal was hlard hxq ME:aRriî,. CA~JO.. 31CIREN,
Muiand Hmus JA

-1. ikulK»., -1» W. Bauin. K., and ('hrstoph&'r C. R1ob-
inson, for t he appelianfrs-

G. F. SIhvp1ey. K.C., andi . ()I. Kerr, for tht'pantfa re-
:poltielîts.

INAG I~..A.: -TIî deudaît art. app'ahng roîi tihe dlei-
sion of a I)ivisiolnal Cou1rt of the'Ilg Couirt oIf,~uîee h
;affirnl th' jdgnen of theC(hief (Js il, of tt ie t Bnh

idio folind tlint the oiu or gas well whe asheîbsn y
tht tifenarîs.aithouigi 011] landl tht'î vovered 1hy tht. waters of
LaeErie, \%as, \%ith ifs tierriek, ulnginle.hisoîî holurbouise.

;Iuii ilarhillory, situlate on what originl was. alJthrfot
stiil ias, thtetorothes haif of lot 17> xiorih of tlht'
Talbot road west, ii th. townshp Wf hlUînw, heloinu Io
tht' plaitif? Johni Gueorge C arr, Ioje' fil, thvighit of hlis eu-
plaintifs, auJ eu.joi the ht' <lfennts fron furthver ihing
4r trespmsîg, ami assessd at plu) th iinii'datg

'lTe, ase f'or file plaintiffs is, that the tr oi' Lakt. e
hiave gradually enrahdso far to the' norîh that tlîev n)ow

(' ir lot oily land whivIh was riinll soifth of hiw Taihot
road, buit also the site of the rolat itsovîf and pairt of the' plain-
tifis' fanal \%hIieh was, hounded4(, on) the' souith 1w th1w rond ; btf
that srueh v'eoemn olld inot chnethe' ore i ofitle
soil. whivh. theor'ore. renîlaiîtel in the p1iîf In.l tht aller-
nattive, they also calan that at lattht'y noý' owu1 the' mini as
fan as tht uvattr% WCee anti that the' dofeniants are(, liv the' wvil
andi huwig, aifig~~ h thî'ir, righS ripariait pro-
pnit'ors.

The defvindants d-iuy thalty hav- iriase pon the
landt of tht'- p)liaitls or that tht' h IrIas ntahdthe plain.
tifis' lillnd, or- that, if it has, theg plaintitls' wesi wodd
continue, or. thalt the' plaintiff's aIrt, ipariain proprietori. or.
thint thevy haive iliterfoired wîith nipariatii righti; nail fihe lefuo-
alits gdaini titIe in the defuidaîl ('h1aphin limier a ie-ast lo hlmi
fnomi the Crown datedl the' lit Auigust, 1911. or' tho al linduir
the watvr of Iake Erit' in front of lot 17S, Talbot rond lot, auJg
othevr Taliot rondi lots, for tht' puirpose of sinking auJin opevrating
potrolviiim and gajs wha

The' plaintiffs vaimi titIv iii fue simple in the' plaintif? 'Johnl
George CArr to the Mest haîf of lot 17S. The' Volvaniv (jas vind
011 ('ompkiny daiim the' righit fi gani antid oh ini tu ld, uimier

VOLCANIC OIL AVD fw. t>, C11A1'L1,%»ý



THE ONTAIRII.a URLY. V0TPi.

ani aigrielîiit froaî hlm, andthe tltibin Nationa Gas Wn'omp
asý tIwir kl-n:igls, wer, ad'd as 1o-i110îT , The acion is

rea1 il ai1wt. ilelaance of file pliailîifil' upais as thlt iii
liff C'arr, is tu be un.tnnle galinst all eloats.

As thilt- dnssrogyehîeg til'crreîs' tt'
Iiiiiig (0' filet that the watur lias teue(roaehëid as, Iar as th

piaiîîiiiland, il is hîesyte) examine tht' t'vidvee. closuly
anti( refer 1<) it uitil s50 1 . d tai1. . . .

! Tht' lcarined .Jutigi il jiniied - the evidenee aIgt a
Longo. !

(~wt'aprtr [ roi aîiyF. 4evîiîîc for the ibefence, a;l rfu
lerluisital mnd rq 1 r 4a f tlite 4evidencewt hls sat istit.d nie that the.

plaintiffs ha.ve, talponI t1ir on a e fa ih'd to sahihta
t ho nii wer ba.s re e Ihir rign1 souit hrn 1 ue, anmti. )n t h,l ililt ralry, Ivadat me lu thu utlu ii tht il liasmi nu l tn M).
Thuro is t he outlstand ilg filet tht wllierve WiIe qe sak
id th rulad ut lots tîcr to th îalinfs Ilani cas or n est of
iL the southuru nige of the vay bank is either nul shewîi tu
have, heenl ro e s fur as the north si of the road, or is
shewn iioî tu huvm been so; antii thevre ii Iio vvidenve that th('
liue of tilt batlik at tht plaintiffs* lamd is farthier norîli thanl

att th' eihorg lots. 1 1eed hatrdly say1 thait only the
ela e0moiition as to the efre of the evideev for th plain-

tiffTs, as"Ntmrîmiiig il Ihal their witness-S SlitId to hw trlu, nwoild
warrant an inirernc wtIhe lindling of favl by the' jearnedf
('bief Jnie, ejlrmnnu as il mais by tilt, l)ivisional Court;: and
it la mith ilt grreateat re-spevt thit I fee'l bouill toi express a
dliftert-lt opinion, lu1 the exaînination of th iteae at the
trial, il wold( seemîî to have bvenrgei assilnei f'or- the' plain-
t i fs tIla t il twas slutlleieîîIt to shuw fihit tht.' vurth haid broketi
ilway i tilt top) of' the bank, ais i f ilfoloe that tilt Iiiand
It'lw had diappvarogd beneagitl the, water, Il is a1so, I think,

quito problable thait, if Ille adiîional extraet froin the' fiol1-
files haid been-j be-for the Court <It tht' trial, vven lýss weight

wvoid have been-r ittaiehed lo the vhinv of he witnes Renwiek
thîni, o idrn his dlisti11cet f ron thlt, Iocality, w-ould ii
aiy tvent etnto bu watrrantedl.

In iîny iwthe plainitilys have flot provied vithevr thait the
defendanîs orl<s art, norîli of' the site of the' ol Talbot roail.

or thait tht-atr of tilt lke hiave reaiched si) far, andhne
til(> ily ar nol riparian proprietors.

Thvî ly tho nul ahew anjy inotein or injury froîn the



dvi~dans orks IlwyS na Tiui's of th, publie. anid 1vimm have

to Ilicrv litn orsii iîtn~f La%ý sue fuîx'i 't'"ll.r

action ~ ýýIl djiîsýd . t ostý of' 111, u iili id out' 1 d il jîjîral
thie l)ivsi(flial C ourt alad uof tIis appual to) thet'. îiais

'Pitruai], part (elwie forinil t11(lsttlei hoîiîdarv ut'
the. rvspjouîdvuts ' loi. liatilrally prt.disploses the. iel l]d l tu ep
as a rv-slt î suhîîrguv hý fliv \watvrs ut' lake Ei Tlis,

colipled i mIlî t1w Viet' IlIylvrîe tril hIir.las lolin-

I e iimpossilel toeseîp ro>th'.îeluoî v
lie, lias voilit., tliat h epoîlîî have t'il-Ied T rv îa

,sqicil Ato heir vase. ullivly. that ils- waturs of' 10î Ai

lanit- work iiowsai poiîi

Thli 1t11luost tha;t valil lw sjlis, tliat T livrw oieishv
araeli tîopîr ut diit. \wI, hii au ;etiolu SUAe as

'l'1le. iipipeal slîoîld, hlve'rlv allowvd and dmî actiion
lljSîllliisSl.

Mlev 12Tîl, 1914,

<'ENTRAL l<1'T AND) ,AVFE lEI>OSIlT CO,. v. SNIIER.

lVI <<usrîtin L aîq/ NVi- î ira1hu<f Laiîds
j,> (>nurùi~-<î,îdsNtiîn n tN'iifT squrnwhh

('hinî 11111J,îi ns! ii u Ptfi /iji

P41hî 4wathu of Nolle ' 'ç yh lu lia/lf laU ris Trust-
l>rumlis( i PO visî 10)dfi Trust, <S.

Apelhy dt. e laîîîtifus ilu thei Seeuîîd1( ae ilig.eAuri
rectruOf .hîia .Sther Sva Ol a l1llls tvi1îts inî

XCIDEP r, rARLTOV



Titi7 ONTA IO 1f KF 1, YHi. \OE

tt'f l; aton Vn hi' Iarvai W. Snidvr tht' ('ilaiati m.~
euothf. pi)I;îtîff ini th~ lur~ ali and a Usaed"nt ln tht'

seon (ac(,tifon . f'roni tlîe judginrir of M)DEO.J_.SOWN

Theu a jpeal ývs heard hy E[TU ('L..Mw E,

WT, J.Ei.iot thf , til)i apJ'ullaîiù the' ('etrai Trust and Safe

V.. Sliid, or the in appellant lav' G. suidt'r.
E. 1). Arînour, K.C. and IB. N. D)avis, for theden, dn

('aitmi t qs>ond(ent.

MEItDITE, (.Jf.: The conclusion of ti)y Irndbrother
%%as, that tht' ruspouîdnt unas th owr of an mdiid haif
iliterest lu the. Bayl :trvet proper-ty, and that there was iiothling
to put lier to hor oh-ction to vIaim For or against thev u-iliinl ri-

of'e flthnt interest.
if', as my learrned brother dcemnd h rsoîitt'as

thv oulicr of ;an uni Itid a interest i thv propt-rty, 1 gu
u ilh Il Is uonlulisiomi th11at ltt epod is nf lPt to bree*
tion.

Ail tluu th. tesator lurport tol iHSPosu of by- tht, Tth para-
grakpli of' lu ii i is ' nuy reai etuat% ians and prmiss that 1
lmay ouin idl tht' turne of, lny iitl in lin th - ily of' Toronto, Cian-
ada- "

Thert h otingý- lipoin thrtý. fae of' thel uvii to) indivate that,
til( tg-tittoi initi-11ile to dispose. (If' an thinu but bis own pro-
pvrty, altil thtg. 1-111crul nou. ha, that feviduence dehors thic in~-
strurnenf-lt is not admissible f'or thcv purlposo of' sbleuing that a
tvstator vonsidered that to hei his own whineh did ilot adtually
belong to) lr or 'vas flot iunder hlis disposing power: Jarmani oit
Wlis,4 6th vil, p'p. 541. 512, .

Thq- question wheherth respondwdi unas the o"wr of ait
undvidv hlfl interk-st inii tht Baly streut propi'rty, or whethcrv

the' trustmtor uns not th" wnc of, thu vlntirety, preens ore
diffiellIty'.

The untirvty Iuad bucomle vested in hlmii by the cneac'
froin the rospondt'nt and lier brothevr; th econveyanev of the

reuc~nent'sintvri-st %%-as made ini pursuncev of the arrange-
men t'itt'nedby the lutter of Mr. Irwin. That arrangement

was, duit hevr intvirest 'vals to hei eonveyed to the testator, uponi
flt llgýrvvmnv1t hy ln that one.half the, rente of the propeýrty



shoud be paid to thle respendent duriîng lier PC: anîd téles as
the letter states, 'we have made seeure te *youi 1, the, exeît
of" a will on the part of your unele, mho devises th, prpoety to
trutes lii trust toe olitiniie the lpiîîeit of oî-hait ot the
retît to yeu for lIfe aud at your domeas te ux ex a we l af
interes in the property absoluteiy te ycur heurs.

This lottr anud thu xvi i rered te h>eur &te the Ch May,
19(M, auud the, foivyue ront the re'quoideîît te the testateur
beurs date th,-I 5tliic til ihî sain, iiiouith.ý

Thbe statement of th, Jetter ato thue provisionus ot tihe xili
is naît aceurate. Th, device te th, trustee is to bîolet the landl
during the imtturtil Suvs cf thu respenuent aî lerb li ir and
the natural Ide of t1e survivor cf them, an, iupon in de-alhl u'
the. survîvor to enuv te the isue of the repamleit an UnVd
vided haLfiuieet init ani te hie isue of lPr îrotiie a lik-
iteres, but if at tue derath of the sur% ivor iieebun î C"ii le, un
issue of eitheur of thein te couîvex tu undlid i f orbaxe
lin r ope f wheithere. shahl have. bren al faillire. of iu tn
tlw exectitors or adiuuîustrators of the testater s wsare ii the
l nîted Stats of Ampérir and tut. prux ii as in thW rets Ws.
thiat the truster isý t) lia> over te the respoideutu and ilir bruthlir
eadi1 ofieýli;lif cft thu net proeeeds cf the retuts anîd prolfis dur-
îîî._ their. repe1e ir: prox'îded neithor t hi said Mb'

('ar $idur uer thne said Titenlas Edward Snlider ý1al bave.
aliriair orotherwisv disentithrd hursueif or hbllisif te er

a Il' rerixe ber or lbis hlif-sharo (il thie. saiîdpreds Ifa
aliv tîlme it shahl aplitar te îxy saun tute' thiatl uithr, tue >ald

Mabl ('arr. siiidror (l Tholias, Eddnîide.r lias alitlialod
or ethurwise (lisent itird bersolf or lîs In p.heSOlih r,
cerîve ber. or bis liait' . f tile- saut prnevdýs or ;lllý part t lireof. ger
that she or hu liah;s luetrreul deht. o u ii' aîl iuig uhert'bx a

jii(igl(eui orerdr of any C ourt ofeciptt rsdetoî
shall have. 1)g.1 nuidi. or ebator auî \%rit cf ertoir

atteiîîîe'tissued, lh.l d e thuit ail1 riglît uînurr this xxiii
of thu~e oM auieîutn or 1 " qning isîîitru or aguuilîst wlîciii
suclu1 jîudîeîit, ordvr or wrît of' ttubuutor iexet-iîii
shail have liuissueod, shail ablsollut.h-vva'se and deéturîlnîlue

111afly suins in repcof' siuh rents anld profits leu 'lit
neot yet paid tn sueh tonefiniry shall lhu forfvitrd. und I dlirgrt
îny trusteesý thvrealter te puy' over the' shar' cf' the said prie-
veeds qo forfvited te the eýxecu.tors or admuiistrators of lîîy
ct'5tét situaiitt in the Unitt.1 States."'l

Mr. lrwin'*s lettvr aIse staut thuit "*the xv1ii is, Iedw ithit
il- o. W. x

XVIDER r. (CULTON.



THEi Q.N-T t 10>I'Il

w ting l ' tIl îaIt L'81 i!, 1 1u'n% wil [Il ring votî\ mr 1ife t i le i t4ul'rfur withI
thIl )ay Ii, ilt to (l u \(of oneé-laiff t 1h1w rulnts of th. rol ry
Th ;-ik ls o, lu vie 1 f-d)! tht p1 1lrio)vision 11s of I t 1t. ývI % whiclî1 1 il hv

41uoted'", i ý11s ai t11 a f lu'a rt q stilt l l it f tht )t e rf the fl'. výill.
1 hia% u 110 ililht thiat, haýIvilg regad to thtelain hultwÉt.vî

1 Iw ? rspondeîîýlt a111d tht. t4-stator. mh li) stood ini lovo pilretitis t o
Il tr, thlt, ag of th1w rosp onti, -i tht wa%-nt of any die inide-
penidielt or oltherwisv, to thtespnet and the. other eîireuni-

stne.espc.cially ht fa11 t thlat ino seuiywas givenI to ieri for
tht. purforilanceu Ih' th11w testator of hlis part of th. rrl ge('t
Ilht. trmat o li.~old hiave 1wue set a±iidle If the. respondItnt hiad
livein nîliided to ru iat i.

Thtlle eiet vus anid %seial t1lu fwet thilt, mlîi-i
tht. chang-1. iii tht'. arranigelment wiis p)r«(Iopoi to Iier throtigh

M;.. lIilIoc.k. tht,. repoîen onllted(q a solivitor and vlt.eted
to abidt. hy. tht. bargainl hiuh ad buvil vrvosynae wouild
probahly hv disentitlel her to sot aaside thlt- voilvaneei to th..
te-staltor; and apparen.1tly' the. position taikeni 1) hevir throughiont
tilt, presenlýt lîtigaitioi hias beeiî thlat lie stands 1)y tht. original

arrngeentand ilisists uipon hier righits under lIt; and that she
i lla n1) N. if is file p)osition taikenr by tilt, pelns

Wit. thion. u tilt, position of tilt, re.spoiient uîîdler thlat
arrngmen ITht. e-teet of it was, I thinik, to eotîstittett.l

tustaltor a truisu'et for. tht. epodt of tht. unldividvd unet-hall'
iiteýrtt lin thlt- BIa% street prollerty miiiehi she colivu ed Io huaii.

In "remoult v. l>edire ,17î18)ý. 1 1'. Wms. 4'29. thle te.sta-
tor hall eovna ted foreý imarriage to mettie lanîds ini l111tuinne
Matrmlh on his %vife for lifte, and it wias held hyv Lord Chanelilor
Parker that! thlt» marriagezf articles, beilng a lpeit in Ott tht.
lanidm, malle tht. vovenantor as to fithlenbt a trustvi-, and fihat
they% were, thefrefore. during thlt- life of the. wife flot aiffevted Il.\

siiNy of bis bond debts.
Upon thic fiuthority of this calse and other case4s it is saigl

lin i.ew'i on rstl2th vid., pp. 160-1 : "Agajin, if a person
iagree for valutable considt-ration f0 settie a spcfe etate hev
thereby b-eooies- a trustee. of if for tht. initended objeets, and
aIl1 tilt, osqun of a tr-ust will follow."

It im, 1 thiink, immaiiiterial for thet purposes o ieth present in-
quiry whether the trust im for the rplonden-it for lier liue aini
affer bier death for bier hin, or ily forc.e of thie nuie iii Shielleyý's
case a trust for thle- nespondent of the. tee Simuple ili the lands.
tlîouigh 1 thinik thait if iii the. latter. The proisie is to devise tht.

land to trteest-iý in trust ta psy the. eue-hait of the. rent to the.



M1V! \ VEN r'. II<MT.

reMpondent for hur hif anal at hur dCrirsp lu o OveV il 011

hbof ixît'ret ini the pompurt to Mlre s.o that hotu .'staîes

arel"' uq ililbe. anîd liew rille Pi
S(- Viin (iruttuit v. CowlIt9 Â.-ý T'xii wieh, the

limiitaitiols er flot 11uîliki thIo'i hd.auodig thuîwu
Iint ini liï.is vease. were1-t to aIIvký te bile undi'ivaid hlinret
in thec Ki tue >oilý

I'on the' 1 hut.ian of opiionl that the' judL1nîeîît of îIlly

brotherMii leol is rgtandl should liv aflirnïed. ;iwl that thle

appiis sloiL buý dlisîîîissk.d m~tli eoits.

WcIKLa~, .i.A. . I 'nîlr hie eirwimîstaîîees uîider xxiei the

\\e[d uade uuhli iiNahel Sudrzov NMrs. t 'ariton. fi> bevr ue

of lier tîndivideil hait' intere in the. Toronîto propurty 1 hAve

110 douut that ,dit. ouid have Aîd i e4 aide Mut for 50111

3't'ars bet'ore lus deatli shît uhuse tu aet upon the- te-ris (kt Mr.

Irmin 's letter. npon the faibli oi mili it \%;si'seîteh ali slae
IIou standis uipon that leuer--undr w hilh lir iunnu mxas ouit

tht, abisoute owîîer of the' property. but hiuid it for a u,-hfiîib

purposu, whuieh îiust be taken tu hlave- eeîi wveil knownî to ini-

Sd. 1 agee Wthîl îny Lord the ('bief .Jistieî' that thieie ini
tht' %vil! shoud uot bY rnad au applying to that haif of th%
propery uni thieure, thot she is nut put tu uleet 1eturvîî

hvr iunrst anîd ue bqpues. 1 express no opinio as to whr
shn. woul inI 11111 'lise lit et'îtilt to uOre thmi a HiA- iht-rant,
which alone. suexvui have to sauritie-t' tu olitaiji tht' logne>'.

llUt<' VRN aîîd hifxIN,.J.A., artat the' appeai ShoulIi

lie dbismle.

.dpp< a dûms il.

MN.%y 12T11, 1914.

MeNIVEX v. I T.

Ve~dura~î I>rch-~'r Ar~~tatfer SIalé ef i4îod -Actin 1)1
P uirchasrs fore R, scissimu -Pe~s -AII ration iu r-

purly TitIf to ,awd- ObE 1' ion -VaIùliI! -O rd< r 11-1r
l'endors awdPl ch«r Act-O rdur Pilt Iss:urd, butd Ald
ulp<n- Taking PossinAcet ueof Tilb Abuuin
)wtffd-DoIlbif u 7itl--<loiod ,4 'Tif le.

AppelIl hy tht'. plinititYs f roni the jdiîtof lnc~iuo~

*Tie ho reported in the Onrtarîo LAw% Reprti.
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(2.JK.B, SO.WS. 21,disni ilni aution f or rvisoof
ani agee ît for. th,~ slj, of ad i Iaîitu

I1GNjjA.. anîd Iuî,.
1. 1 J". 1n'llt..(',IW . Mebirai ut, for tlic appel-

E.1) Armanor KT, for tho cofewlnt the respoudent.

11>ISJ»..: e erluejal point ïn this i~, ým it em
lo nue. Ais hr view to he taken of the wciomnio tCe repommduît
ini 1î,,untimag lis pi'tition umdàr tIR, s'endors, and IPurehaserss
Act li, 1igott and Kerj, '1913), 4 (,W.N. ci<>,na tthe re-
sit! of' thf. juidgniclit teu

Thuojt i th;at tla' appeitlliiiits lad aenlpted th, tîie
wwd o ha hçronîînhhê ir ét lad heeî NIîîs«t opoî, Losewi of
huiîîg abhndoned by suhîmîiiittig to tin' C'ourt the qu*-stion of
wlîetheur the1 veîî4or. laid ininde out al gooit tith'. Tnkiîîg, posst's-

"ion %%as no ilve, s tut'. contravt prvd for its 1eing gîvel
ut a w.' lil ighit weulI bc hurore4 tht' fou rte-n ui sfor-

00111ph'tion) ir tvn v. Guppy (1826) 3 NUss 171;
I'pperton v.Nipkolsoi (ICI71),I. l ('h.4l ;Awh v. Aid-
%WII 1>71> P 183 inikiii v. Stierlitig 19P12 , :3 O.L.R.%
C4 If;In rq- <loîîg & CiIrs(olîtritft (1883), 23 ('i> 12o

Fm r ier tliseusiioli and tfrîe10I'lrigm v
I1 1Q OAN ()W Nu:?( 3luMurra V. spict' lio W88 î I

ai 1q 37 u. --43; Cirawufurd v. Toogood 1879), 13 ('Wi> 1).1 ):;
(rutiv St'v ij 18>79>1, 13 ('h1.i). 38;Sti ikîîeiy .Kt'he191:),

-17 Sol J. 389; Hlarris v. Uohlinsoîî ,1~) '21 SYR 30 t p.
:i98; Noir v. Riecar 186. 2,2 lienu 3(17 311 Armesîromg v.

1893>, '21 KC(H11 2v133pigt v. 1101 01913). A (O.W.N
:HI: Ili rl' Priok-iqt & siîitlî 's ('olîtravt, D9021 2 ('h1. Un; 'to

v. Thnpsu ( 82). !f Q.B.l>, 616;; Ini rv ('ox & Nove's ('on-
travt, 18911I '2 ('h1. 109; (laînhie v. (unwirson , 18i2), !) (Wr

193;: In 1.4 Baylvy W\orîiîîgtonr & (hen's ('ontract, Pîf909f1 Il
('h. 14S$: Thnmipsonu v. Wringor I1881), 44 LT7R307; Ili n-
NViUIis & tIefrna:rdx Cs<ontfraet, 11899j 2 ('h. -- d5; Be- Bilîghlfn anîd

WrigglleSNurth ( 1"2 q 5 OI.B 611; lilkett v. Barl lmlvhy,
1 iff07 1 c (h. 590.) 593;Turnier v. Marrilt ( 1867), L.R. :i Eq. 714;
In ri. Yivieluî and tI i)rook>s Conîtraet i18) :il ('h.l 344;
In n- Néisb. ami pots, CotAdnwp t19051 I h. 91 Iwm 196 I(

386;lu i l4rroîghs 4ym ndJSxo (1877) 5hi. 1 ; lri



n. Uigns & Il îtemn (i uiu 1-"2c 21 Mil1) 9s li i.,
Arihi ;ind (hs's('ontrau. i 491 1 ILh 601:I li re Ilageaves

&Thonpsoîîs Cot)lrae. iS 88 . 12 (IhLS) 454; In ru Il P' ugh ,
,Aslev 's I onrut 911 2 ('h., ,95; ln re Ymmtg & I arsttui
C'oit ra -t 1 , A9 (h.1). 691; ln re Seott & Al ." st oawt.
i 191 il. Q!. 27 62P. ïsWC 2 'h. OM ln re' ilson &

Ctvn' ont raut, 118941 1 ('Il. f;l re Nati onai P rouviiijîl
[tank of lixîgand ani Mardi, I,9 1 Uh. 1 (I 0,

I h1ave tolnul riO cas, whel staiis' the~Jrpoi o thatJ
hrua puui 'i .îigs Ilus autim ion ataw foir a q1vt'pusit loa' nia v

he ilet hy s;l ingý thliii' liutale is non- a guud)I ore., thiolgh luad
beforu. lim pouî>ineplu I do fLot set' ii ; mttlir1s ihuli
to the breneh i ut outract van vuîe the heaehist iiîi, h
the aet ion is hrought. They invi-l go Io dain;ie.": C alh'nuler
V. Ilawkiis 1]8777 2 WCP '~>1 92 Tt ndigh lie Mion ii ut,.

rî'spmsîdî ini luis rs", inutead of nueeI defeînling îHe- atioua.
la1rý ominereiaitu iskvd for spuiie efrnane

Hfrémnue 10 liaîkel v. Eau! i)uille supra: ; iîîs AI1.
,52:1; lit re Niehiols ' & Von *Jovi's ('uutrau, 119101 1 U h. c: li
r-, Scott & Alvarez's ('ont u supra; N'endors andilîrh~~r
Aut. 11PiI 94 eli. 1*22. soie. 4.'

tIntI, gralnîing that thu, jitillî leeii[ uatus the titie i>
îlot appealed agutiuist. and no furthur linlv is given, then,
it sueis tu ie. it nakt's ail ilHportanjt aid raitcial
chiigt ii tiet, position of the parmie. ani, alhninaip- if takexi
illvaimîage of, as ilrv, liy thie pIromlpt uintimuîeî of an

actionî for resc'issionq. shioli]i enitîth lef te.t su auotiug tu thu. fîltl
heiietg-it ouf theo dveision.

i ideelmil, of' authorit. I stcmhdlhae. omuiglî il madli
bt' ri ralil tour11 syStni of j iluil itju î t. iîm a tat

ii'here thne diffieulty heweî untir ad tl lIluaser- hail niirm'
roweti duiýj Io 10 01e poinit, 011 wluiehliml tit' lilai oltouîe. of
flic otac. . t4 'ourt vould iot. îdm u I 'enlor aid

PurhasraAut. iipose ut' il hoh on thv fawts anîl law ant
give. tho relief' flocWîîg froun thte derrision, seval su ils ail
appal is iillcowrd andi a r.'fprpee inayIn lit'lut if tilt cirutti
sancifes w ra t i. ThMi îs aIl thait i-, co\q rutî hv thel Jîresoltu
ease, anid uny exainitîon of the luîoiislai ie. to thiiik
tirai it is fuill'wrrne bythin

It is aru',howvvr, thaït Ille apil aîlints 4-mimmuet hai't it
bemuelttit of tie. tvieciou)ii îînder tho Veiors anmd Pt' rsAMt

bcuetin, orde r haut njt,%er isnd anîd hucau:itst' ihier is iii'olvvd
iii the learnied trial Jdeaju niî iii this va"".' a \%ith-

-drawal oif tiilernisoigv, diiriig thë comîrmtt of thie trial
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i o t aki' oi tuaiiili i orderI, . 1 il Ier ouri - Uoisol 1o atted R it' le 2
deciiio i k1 js oP 'aîiv t' for tht' plnrpos's oif aptan doh'rit
froîn1 Tilt' dat'ý ofl ifs prîouS' ts j Ividsnv. T ayiloir
1 ,91 t. 14 le-.B. -o , Mutitl v. ('iaiaii liaîk of ('ommuferce

181,14 l>.N. 23$)". Audl l ii it ad apt')e to1ht1l1. ne
tra dethu;t it Iiiid heeuj artud uipol or. hsd tieee ani

îiîueOrlýt lî gt iii t1wt ohî of til» ? p r t i fs, hIl q o l haý(, 1,1 1ivet
1 'e th-0. 1 lLst ont'- to t hrIo%% anily douhl t ulpoil t iw rih to fis it
nw IP t %% is vIlar1 uorrecut 11iii ma whe1n11 g 1 ro 1nn't'1 SIe

1>it v. $îrag- '' 11( ý2> 1 Mi id. 1)!, antm M il l i g s v. T 1 1 i der
1 ThU) bA Eq. 4 4! , is1ud tht r1eaý ýilx i i h Y Ro )I 1lY, M.R. F

Th vez h 'rtlas irvdit tg) le' morc ii el d, vhle, 1
dol iioî douht t 1w po%%t'r of' al .udge 1o recýill or, dI l bis dg
nlienlt minti it is passvd aud enee >frestoIIskîg '.v
A 11 -opp 1 f 189 i 'hIl. a t p . 143>. Il i ilk thIe1,ru is al retstric](tion11 On
Thtis rîight iher i hs heen-i- t uon orwhr' int'e to it. the&
parties haov ehanitgedl theirý position: Ilattoni v. fIlarris, 1 1I22f
LU( . 7147. -- 1es, 56 0; S te(war 1,t v. 1 ROset, i1 900f I ( 'h. 386;'Iort

Elginfi Public' Svhio l oard v. E 1y ( 115>, 17 1 '. 8.
Tht repoxI idet futt'ihur ar1guied thakt, tevul If the order. ini

ques-'tioni wulre issinî'd, yet In thlt, presentcio tht' lippt'lhints
mualit prove their- allegaltion tlint thel titieý wils had ht'fore4 thuy
eould rt'eovver at law ais for- a hre-avlh of theiltnet lioyrnanl
v. UultchI (1831>l ), 7 ing 379!, wsre'igid on1 for tii.; i lt in
t lut caise tilt, queist ion %% ls, whthr lien th li.1proierit v was
otfered 1 for 14 salei, thIle du fenainlt ha a Ilge1 lood t ilIl,. Lev., alt thIlt' date
of Ilh- vontr1act.

I do flot thilnk thlai tilt'-peat areý bonnd to poethat
tilt, tille was bad at thi. date of* thlt, trial or that the respondet-i
t-Ilid shew, ]fi orderi to dt'foat tht' action, thait the' defeet hald

ht»cure-i int lie imlsue ofJ thjýývj wi t. . . .T''1o t itît'
%'il wihin tht' ciss or doubt fui tif Iv., ilud tilt,1-v ix, nothiing

i il tI I vo]1nat t h at1 hli il tht IN ap ipe 1l;t to take. the titît' sncbI
as it ix, noir dtoes tht- Blil areen tb 1). h itsj own forcet
tht' invaiiility. of tht'ir ohjeon. If tht- proper- order hiait hen
iiiide mi tht'- vveedor iiiid piircixser application, thvii the. oily
rvlief It'ft uaniitrdwoutld4 fit tht' giving Of aily danages,
flot voverted 1)*y thre- uisual rifle Ii vv'ndor andtI purehaseIor casels.

l'nleatm thIlis (>ourt i.s prepared il igniore- the, decision on the,
kapplicatjin tgthr it cannot r-fuseý til give the orýdiniryv re-
Ilef, i.v., the reituriu ef theIoe paid, with intereust and the,
Ieosts of iive-Stigaitilig the, titie;: while iiny. extrmtordlinair v damn-
a4ges trn Ny wtll ta, r(eferreti to the N Master as indiuatedl nt the, tr-ial,

liut the' Sns oaa thi t' appellatst in this ease, is sureily fn
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grvatur1 iliaiî this. Tht'y îîîust satistfy tiht Couirt tiuî. nt tiii

dat, of th, Psue of the' writ. tYt ruponduxît had Inra'î tilt von-

traut il, ait ubuliIpoint. Tht' ruspjoîîdent diii so w huit hla'

f i(iutohe a goold CWitir tihe lith Junt', anti the* Cvi that.

if lie. ustabiishes a gooti tîtie at the~ triai. it wouiai bu suitiuiý nii,

is )orrowed froua theu praetia'e iii equity alid uuot ut iaw ...

Now a doubtfful tille, îs, iot -i gondl titIe z per l'ixîtiIt'u, i. J

inî lu re Seott & Avaruz% ('ontraiet, i1 *95, 1 ( Il. :9k ut ).

G13. -'If the' vetîdor eaxîîîiot ch'ar the ustate. t11t' 4*011urxeu

suqiuenet is, t hat tha' purcst'r canuit lu t'onuuUa' to euapiatu

thu~ vont raet. lietr Plakt'. C'.. ii SpoiL v. Iïýutkiiaxi (1 ',- 59 . -f

(rà AU8 at p. Me2. i înv Yu tdat tht defuitu nmus bu deujaei

il) pocint of iam- Il- the triai ,Jutlg. or ît inay b, tuiai 11wavta i

ance hy both partis of the oinion of a .lutig or of ain eîwnKîit

coUl'tuI0 that it was sucb a titi.' aght bu' proveai I f tha' t'uruuu

iA ite vorrect ruie, thuîî the' judgrneiît of th' trii J litig i,

appualahie upoîî tlîat point anîd. spaigfor 1uî sui. ulla

hod hIe tite dmtîtfîi.i, îîot al -,od titit. unt il tht' titllain

atm!i hy the Bt'd agreuîîîeit mas iitiruly reîaîovud or the' riglîts

yut untldetî'rîiiîetil w ere settIt'd it stiel a % aîy as to hutid ail

parties. Sue Rle feeho' anti Vonî Joui 's('ntmrat, 191<01 1

C'h 413. ..
1'poî the wiloiecase. I think tuaI thea judgpntî Miîould lit

revt'rsed, anti jigîent siîould bue uîtered for the' $7,XOt) withi
intt'ret azud costs of ixîvuingatiîg tht' tiî' 1 do not thnk Unitt

undur tu nous of this vce any fîîrlît'r dainaigus would 1we rr-

coveralu, as tht asa' set"as to CHu %witiîin tlue mît' i Bain V.
Fothergilli <1874), L.R. .7 ILL. 1.

But, asý the usto of danuagés %%as exprussly li'ft over on1

ioth sidus, flîuci siîouldt b a rfuceas to auîy iother tuhail thosv

îow% allouvd, cliliuned by the a ppel'lulits:z aîî, a1s to thîw viiaiutd

by the resporîiont, uuriî furtiîar dirue-itiolîs alid cosîs of

refrent'. But 1 thuiîk that tue, appuilants shoîîid bue aliowed

to viiforce thuir iiidgiiit'iit for $4,001) iii tht' iîuîuîîtiînev, as tlma'y

pai $7,OOO, anti tht' rersponîtliit Wlajîs oni $3,<)Q(.
If tht esoî't hati suanittt't la tut' ordî'r iii thte appli-

vattrnn ilnder the Veudors anti Purc-hasurs Avi. and liai pluaieti

thiat this action was umîuct'essary, thîlie Il-oulti noi iii fairines

Pu askvd to puy thu cois of tue acion. But lie tiid lot do ci,
anid should, 1 think. pay the vost.,. both of àt antd of the appeai.

1MalCorTH, CUO, anidMGE J.A.. concurreti.

RID., J., dienteti, f'or rt-aotis utatv't îii writiing.

Appi al u11(io*''t 1; RiuE . .1idsso 1tfé;q.



7 i /e VTA 110,11 I .> Y XTEs.

MlAY 13TII, 1914.

BALDWfN v. CA- ADA FOUNDRY C'O.

Uuaaîîe)II lst;Feis(usîu and jascs-Hrm crf

10h' IayLiitti(l,i "if Laiîq1aiy

Appel hy the tefetîdants froîii the jugnîtof 1:NX

A. alit 150. deiaring tht' plaÎitï entitle 1 dainagts andl

*J. A. Paterson. K.{', for thoe appellaIalts.
Mi4lrogor Youmg. K.C., for Ille plaintiff, thie respondent.

ii.: ('uruTi di.snii'ýsug th, app*eal mithi eosts thereof to the
Pldittt ulpOn tilt- filui taxation.

111411 COUTRT DIVISION.

RUn KIRK.

Appii AW11,u'ini h S irfoql f,î (iiri ldltif (< îli
('liiii alq(nisi b¾tilîf I) Pe0<1Iîrs4n Curoa io<lirts

.let, 1...19141 cli(. tc. G9, Gib-îc. fftiqlît ofApi
bey Adm(el oist raturs AmiPot nt Ii em. 0e .

Appeill lîy the, jit(Iiil-itratrs of' Ie estate of (Charles
Thoias Kirk, eead frvoîin order. of, the iaeting IlJue of
the uroas Court of tilt United Couxîties of' Northuuniborliind
and 1)urhani ;illowiiig agrainst fl' vetate Ille vdaiîî of, ('hales .

Oudelwand Mar;ltha M. Gîoodftelu ut $191, the itllounlt
elaiînedt beiug $247.50.

Tht' nppoil vainc& heotKuyJ., in the Wee-tkly. Court at
Toronito,

W. F. Kt-rr, for tht' elimants, obetdthat no0 appeal, lay.
F, M. Fivld. K.('.. l'or the' Appellants.

Kmiux, . 1:-Thi. aidiitrntors, in pursuance of 1 ()eo V.
ML. 18, me,' 3s Surroga (Surts Ad», R.8.0. 1914 ch. 62, me.
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. I*erý( etl otiedîptin th(, elai t exeept i n reuSptt of tiue
îtun f $2. anIftit»epoeeug to dleteriniine the vaiitv of Ille

eliitaken'l lnder tliat stetion.
Oni tht runwt eounsei for the rhuaînts took the pre.

lilliar utjetmo that no appeal lies,~ eoniteîmd(ing tima mmtie
SU)-tt 69 (> t a ilve) xvhat izs Imere Io lit, midr'di

Ill' ;inoua[lt ini dispufte tipon the~ apppal. and. thalt ammoumit flot
eeig$200. there îs tiot tihe righit to appeal.

The. positionl takenl 1) tht' appellats is, that Gu-v.6tie
a rîghIt ta appeal even in eases whero the anuonat in\ol\(,i il iii ht
apprai 11(w, iot exfeed $ý200. if the- aimout of' the ortiml eliîtm

txe tie itat smumi.
Te(iueost ion invoived iii tila aproa I lut. wb thtrteajw e

lantsf arr-1 liabie for paynmuent or S14.Mbuld tlmeo succet'l 0lm'ý
woui rrýlie-Vqd front paymeniwIt of that suzun slhould tilt, fail

they woid reillain halet fo( r it: so that mlhat i's Inidsue or.
as the staitute pits it. w bat is eontestei (in the, awi, is hir
lia,îlity\ to pav $194.

In Lanhrert v. Cliarke, 7 <.L.RI. 130, the' riglit to appeal
undeftr see. 154 of the. Division C'ourt.s Ap.t. WS1.8 > I 97 ehl. iM.

wh'ethé' sumn in dispute iii appeal did muot exeerl -$11001. i as.
dis ls di deait îvitm the tint' of reasoning there lldopted

cari he- applird brr. B'ut. apart altogether froin that mutlorily
alnd thiat I-teasoingl-. 1 arn of oionthatd, upon thte truie construeI.
tion of t'se 6. ait appe-al dors [lot lie in thut ease and the'

apea soulti he dimisi vit osts'.

Mît tt.LT~N. J. M'. 14'rîm, 1911

FX'~ ITONv. Wl LK iNSO\N.

Ut int<or (1)(/Vii- lrhalse r. A.lro t )il, lt fort SaJ< of ad-Mt rial
rf ,t ti 1utli Xuj t- r r "f Sat-b d 8ubyf t t to

o/qh WafiVa 1la mots îi (l it wf,* lrx rutur . Atrt t e-

»mt H t 1 sei, I 'i n fo)r Muone Y J"qÎI< amit forlrpn'
tutf nls- ts ý ('s< (n Oeptù-- 'vt

Acinfor a dveelaratIon thiat tilt deftudant had no further
intorest in or right to certain lands the' subjt'ct of an agrermtutt
for saite 1w tht. jlaintifl to the. ileftiii.anit.

H. F. Uppt'r. for the plaintif.ý
A. C. Kimîguttome. for thte thfendaîît.
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MIDDLETUN, J. :-Northrup and Beaumont owned the lands
iii queqstioni, subjeet to a right of way reserved to onie Skinner

over the eser eight feet. This right of way was reserved to
affoird acuess to the rear of a large block froîiting on the next
Stree(t, uponi which Skinner proposes erecting an apartînent.
homu.

Whenl theý hotise iii question was sold to Wilkinson by
Miew.agen)t for the owners, he had no knowledge of the right

of way, alnd thei aLgrecînent niakes no mention of it. ThLs was

anil etîusae buit the parties neyer were ad idein, for the
vviudors nuever ]IntvInded to sel save subject to thù rigLit.

,1,1e rîglitj of- wav irwakes the sub ,jeet-imatter inate(r-ÎIalv differ-
tit mnd the pucasrlas the ight to refuse to auceept sotie-

tingý oth tan what lie thoutif Lie was purehasinig and which
the outaetcals for. Paget v rh1L28 01h.1). 25:Wildingr

v. 'Sanidersoiu, [1897] 2 Chi. 534.
,1,11 conrt,-j(t beinig exeeutory, should be rescinded, and the

puirelijsvr shoiuld bv (dec(Iared to have a lien on the lands for the

sumi paid,( with, interest, .111 f'or $25, whîch 1 allow for iniprove-
mlents, l03- aI aillomanice for uise aîîd occupation. whieh 1 fix at

$25 p)er mon>jth, anzd uipon which interest should lie allowed as it
arudflr 111onth to mlonth.

The dfnatshiould have his coïsts of the action added to
the. bailiincet dIle him11.

1f ilt parties camnot agrue on the amounit, the Reg1ta a
-ollpulteý it oit eliteinig judgrnent. There wu4 tio dispuite as to

the figures.ýq
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MIDLTNAJ MAY 14TII, 1914.

*TORO)NTO ELECTII 1,1611T CO0. LIMITED v. 'ITY OF
TORONTO.

t 'utrit.llnicpt! (rpuutuu l(trir Liçjhi ('uîpamyj
DistH"Iu n of EL r<iyO' i i sî< nttof
PoICs ini SI Stiré s-45 Vit f c/i. P9 PO.77 ch. 157,

$CCu. 54 A bs, mi, Yf Fermai .îgri Pei, rit "f ti înq Ctoi, pl

of .lJunicipaI 'urp(nrahon to F7s, î.f Str- As A1bc, or w J
P'rovision for I)"<rnnto f 0(, ia(téiol Itepilt d1

Aqt nuatn<d<osu .t oinu i< l Li,,utî
lu 1.'udt rgronneJ ('ûîulifs Inh irno uir's

an <d Jhrti (i<u f Jlituiî (pïl 1iilrti sf'î<aut,,P
more Spe tîP I>olî s- Kutihy Y Mué,icipj "f Opt ru

ttims tof <'îpu stpiIAplt« n f 1i'igt to

En ci IboMs lM Exteï <j<l 41( .rt f <'iti Ielrii n i;"" -Dam-u

<I!Jt.

Aedctio 10u't raiui the' deht'daîît emTmr obmi ho otu rownhOiW

crtié ples hoînk Ilyter boulevard. 1laytvr vrîscent Iler-
bekavenue, and flIndali' avelnue, hi tht' eity of Toronto.

The' aetion wast tried wuthout a jury at Toronto.
1. F. Ilellannth. K.< X, and A. Wi. Anglin, K t' . for thei plain-

tif1' eoîni)any.
G. R. Gearyv, K.(X, and (C. M. ('oluhoun. for the duendat

eorI>oratîin.

I'Iîr.EroJ.:- . The' queision to he detéruîîined
iuo'sthe' rýight of the' plutiff eoilnpany to minhtain and

operate ailvehta systeîn for the dlistrîiutiont of eleýetrîieity
fuir light aund pover puîrposus hii the' eity of Toronto....

[ The' learned *ludge Mhei gave a ut4leti histor of th' coui-

pany ind ils operations ru'trrig 10 its iwnrtion hy letters
part uhbdrl-ht' great m!a of the' Province of Coptrio un tht'

20th Svptem1ber. 1883. under the AMl 45 Wit. Mh 19; tht' pro-

viios of that Ael; the' proviions of the Humrer; the' 1etttr ut'
Mr. Wright, afterwards manage-nr of the eoilipanly. t0 the' Mayor,
of Toronto, dated the' 9th IJny. 88 tht' ogreuent of tht' :Wth
Angust. 18S3, eîitn the proposed iiworpormtors of the' <-omx

pany bo creel polvSý for enntrtinpurposes; the' igrieenwnitlm

*To 1w ruj>ort4d ini the. Oritmrlo 1*wReurtt
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lw~ ci u ;OIiIflkVam üorporatuion Of the tt Styainbr,
I %84. tle 41h .Jarîua. l8IcW the, I3th, Nov,1nlwr, I 889. th,- -2Sti
<Ictobur, 1 ,90 aîî(1 mihsnqit Iighg agreînent th- rcmo-

mient lietnU(l cii hý- ;oîîpîîvan the' <'omwil of* tI)t' Toinîship of'
'York Of th, Iil Jim t, 1 !)',,$ a lii aiso referr,-, to thie facts
braring po thJi i -o1îîtr-morsyv.

Folowîîgthie r-,ollutioii of* the 6thi February. 1912. th, il,
1fendaniit vor-poratioîî mtglit to resIat hy force th' erecthio 01f
flirthuir polf-s ilpoil the( Strcets, anid souglît to rebuove hy foce

Joe iready rected Ti m~uîigîitnid course N i p robabIv
take-n f'or tue p)uriose of prov'oking, 11w plaiiitiff eoinpany to

l foueth attarking lerty ini thu litig ti w hih ;us inevit
alle

'i'he- Jpo .\c4wteii whjclî ini aw id 1, Owe defeîdaiît
corjioratiomi ul t'rated Ipy a4 Boardl of ('onmîissioitrs, lias
tcotvqc th, dv uith a ulitenetwork of o r erî iîpoii

p0oIës ; aid111 tu f»et Mljta th~ er fitie lic h plît iff -olllpally 's
%%1r*#ý ltr eîg eîoe rolli the biouses of, its uistowl-rs; by

tht' dufulndant vor-poration,. a caitvassrre>rsctiî the' Otier
11ranvih of, tin' decdzt orporation 's service was pre(-scRit to

'Solic.it buies, lla, pcrhaps flot uinjustifiably. rugarded( by the
p1liinff voimîpaîiy as ;11 inicioni of» iotive for th(, hostility

4exiîit îng.
ThIlis ac'tion is lrolight for tue uros of obtainling anl iii-

j iie(t joli retriiî~tti fnatcroa o froîi nt rf-
i wi th lI theq J> lllan4~Irc of, tlle plaint 11'cmuaiv Tho de.,
f«eiiii t uorporatiion suts ipiiin answer tinit th(e jlailitiff coîni-
painy fias nîo riglit whatvvcr to erpet or iîaiîîtain poles orl wirea
ulponl flic dity structs, amid thait tiltgrncu of, 1889 o111y

iiaui)s(.ithorie . flc ons'truciitioni of, kil und1ergrouind ysr for th',
dlitrilutioni of 1-l101rily. Il is thenl elairnw( thlat file revital ili

Ile geeîxn of 1889! was uees ary aiîdlure. Sur1plusage,
mind ducs not coustitutu ait tcafioppel mo tar as the defeuuin vor--
poration i aneend nor in the. degfendaniilt corporation ii al1y

way reveted y auiseîeor othvirwiso fr-olil ohiectilig to)
filt- overhevad systemîî eatablishitd by the coînpaîiy.

13y a paragrph added a! tde trial, the deofendant corporation
fuirfher vamia flint, ait the tinie of the ilnaking of' thet agreenwuet

iii189 it liait nu powetr or authority to permit thv eree-tioni of'
j>olua upouu the strf..s, auîdl, if tht' agrevimnert iii question gralîts
or adiiiiiit sueh riglit, il in ultra vires. The ailigation is almo
Ili oh, flint tilt' dfîaucorporationl lias, not acuecdini ans
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iay or eVdil bven aw are of? th,- oxsec f an vredlîiîs

m' th, plaiîîtÎtY eolflplTiiy or anvý cxtlsiofs thereotf. 'l'il, -l

ni niglii ccntraet Cr>vîu referrd tn are thiîî -ie mu. anîd the

oxris f thpto to eur th.. reinovi of 1'olus t-itreet.

under thue contrincts.
The Special agreenientS w ill regard Io the ie el niu cf îîoi

and thCi reunoval aru then refrre te.i, an is sajd that il iauy

onhur polies have bre erecte >;avu ilndeýr tlienih igaretrt

aind týexe speciai agýrecîuo. iens, Silcbi pole-s ilave1 hei-eteunhe

out the kUîowlWc id thfle defendait Lrorporaticloid n, %\îlîît anyi

right.
'Pi funxîdaneîtal difflculty in tue awe is the absence cf any

formai agenit on the Ipart of th, mnieipuhity vduen

lis uent tîner il, Act of 1hb2. 1%'e Act 1<.8i ). 107 e I57.

se., gives Ite ompany the right toeconstrn- met weks foi.

thetrasînssocf eietrieiy n1ong thle srt«, cf flue iuni-

eiMPalt. but by sec. 2 of the Act of ls>2. this riî may 1w

iexercist-d -only ti1)01 anîd subeet to sncb igreuillin respect

theY o un shall h- umîde '' htwen the vouîîpaîî iuni % hi nowiî

u4Ipaiy and siîbject te aiiy b, -îwp;ssu î il) pirsilauîe of' .'cli

azn4wamiit.

Alpi>areitIy noc a\eîiei , w as îîîad ai1w fliclte Sav. tine
agreînexts ith relation te the etablishintn of aoes;nd re

fer- thr purpose of streut lighiug-. X'et irciî Ille w bgiliig
9ceunuilercial Iighiîî svas au iuîportauît f'auter ni1o hil paîy *S

oPe»ratie)n,;ý fer, acrIo the stlatenîcut liied ils 1-xhihît '2S.
the unîpaîîy i the cvar 1884 supplI cd ih for veînîwrcîîl pr
poesi frei Febrlwary, and dii îlot ceuiuestreet iighîîing uuîtiil

~junv. The~ auieonut eurnud for street ligctiiîg iii that yealr n
+,0,as aigainst $71323 for roînmieurcal lghidg. lIn the iauti

of I4evemlber, tin, amlouînt varnvd for co ril igliîg %waS

halîuîest identicall \%it1 that earîîed fer Street liglitiiîîg. Tin, îruîîh
probably ils fliat the itorvi nethed cf lig-'lîtiig wakS so eutiîisi-
àutivally weh-ouned thai nio attention wax paid te th,- nrvessitî

of a formnai agreeutieft.
Wh'îth( agrecînlîlt of' M98 w as mîade, dml rnai eorrety

statv the situation. The eounpany had fit operatioîî an overlîad
.sy.sterl 1»' whivIl it wîus suplying, a iight flot oahy to- the e-ity

but te iindividual t'itizens. fit lina applied for permis~ion te hmîy
down iinidergrioundi ronduits auid wvires. 1 thik it was reem-
nised then that the' eoimpany wa.s rightf'ully iln oeviipation of
the city 8trevtN i>y its everheadt mystein. fi wui.s alto reeogniqed1
ilhat mnder the statute tIiere was ne provision for the detvrinin-
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alii if tuai OQe Îtin Th.. pewriio To eontt tht.,

ai T ut. expi Ion I, of S ghrali ya N il] thh. p0nt 0111iîg n-

maîria usd M th', miryigo of its huisiiiwss. This gre
ment I hin, enteipltestht. 1al hy vTht. (0faytoth.un

t.ItY ofIts viltirvunetkn~.o'ta aild tunlvgro,
nn,1 i ffl, tit" it pprsto Iniý Thiat tht. assi-tt of Tht (-dtV

To) tho~ ujstq b~ .ý , »)llil \O n oIf titi iiiunlieipal hig wa for. tratil-
Miussion Ilrlos s ut be ilinplied ie, ij(l thîik it iiuth,

t ;ike . o l e i at w ] 4 tIII 0 exp, 1)ressed.
Th't.SM0)1t is Ior di llut vl i nsTr1Ill,- t is agreen]iet-iii an1-

o)thfr. respec(t. l)oes it confu~r uiponl th c on patî anY ritn
Thq. fulturu sil\f. to exedits yse hy pueanls ofudrron

1odis thInk il doos, and 'thait it is To hi. teollstruedý as u-
fr Iig upo thte vonipan.v tht igh to onrutun( rroud

1,o1nd1Ilts i ililg11 a dt i ofn t o u si 1g tht.g o ve rhe ad( sYstet -1 for T s 11 p jv 1ilg
v le(T rit- ligh t to its cuistoimers.

This svetus To haIve beenl thtew takeilIt vy tht efed
corporation itsulf; for duiring thti- twelve vvars follouing thIis

agrecent ami util disciension arose, ovvr ail eutirvelv different
iiikuer-,. nu wordi of ojct was made to tilt- ellorutou.s exJ-Il

sion of tht. ovrhradti syvstte whivih took pae
Léoolivd at fronit tilt. comrilstalipoilit, Tht. const ruction

nlow mluggelstted bY thl. de4fenIdanLt corporaltion ýoIuld neyeri hlavu
been1 preýSelIt To Ttti uindat. of thet. ouitract(ting parTies.Whl

thev unldergrouind iconldiit Systexn is uni otibtvdly tht. IheTTt-r
.4ystein for- enTral and denistlyN popiatedl sec»tionsý,* its 4enormouis
cuemt wvouhlpidud it.s uise for- tht, purpowr of supplyving vius-
tomners in nmer-tvilThs of the. cityv 's re.No doulht. w-hat wais
waniTei ta tilt. Suppl ilne or liiht, both for strevt Iighting and
for private putrp)omts, througwhoiit the. miicipal ilrea, a t at
reat4inale voeit If nuo iIthod(- of distribution was otrpte
save through underground endiits, t I distribution to alnv

bv y ond a very liînited central aresi woiuld have beeni ail illpossi-
bilIty .

Witil re-gardl to the. ninety* -iue poles orected untri(ii the senit-m
of arcetsbten1901 and 1914, Ttlt alisoluite covellant
for rernoval mnay* oca lsoune difficulhy. If 1 min righit ilu
thilikilng that the. ronpany* ha, the righit To ereet potes ont aily
atreet of titi, vity v.to good] puirposé woujld lit 1eve vy direc(tinlg
the. rteigoval of 11hom. potes, Wheuti the. coiepany v nlighiT "lined(i.4telyV

reeetothers. Froin 11)04 dowil. the. lgeen iutre ail with-
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ontprtiudt't t the' ripht %,t roînpaly eliîldiad whýIt'h I

thimk 11wy have,. to ert'et without peIti prinissiOI.

1~s shouid Itw îsîiesod tilt, (1011piiiy Iis never

eiaiîut'tl tht' rig-ht to ph", its pdlt' sac. in ateomlàn't mith tht

gent'r1-ai sUprvision and dirvvtioîî of tht' munivipal atoiis

Vironi tht' wuiiiiin tht' iooation of tht it' up1on th' i r'tt

anC tht' nst of onet strt'ît in jîttt.r'v t arîotht'r. strt't't lih; '

th,'sbic of itîtîtual a rranwqrwnt luwee th' onîpany andi

the eity- engilît'tr. andI I thlinkl that thîis 1ws b takri to h4.' a

tern i po whih tht' misent of thM înutipêliy to Mh'ee'

tion oif Poh'ýs înust have hevengrt'.

Ms tend the' .stt'on of the' statutt' %h v'onsen or tht' iné-

viplithy ta tht' m'eeidu of any 1artieuilar poît or tu the eret'

tion of poles i11)01 any partu'uhr street Ys not reqWnnrt'W hat

tht' statute r'qirt's i%. that ht'or any rouîpany whieh has

olotained its charter uîîder tht' LrnmrI Art enfetrs uon iès

operatiolis i n the' munîipa lty tht, inundisility muuasent,

ami. if it dMesie to assent eondîiioa11y. it uiay t'n11otly inî the

agetiît'ltsueli terins as iuay lie devei propt'r. 'rt' ar

imiet aIready r'errd to with tht' Corporation of the m Toîsib

of York is sucb an agreemnent.
Thtcrntne s in this vase lanice aplicabmle the sainet

reasoninc an that undprlying tht' tiotrine of lost grant iii the'

câase ofeaeîn.
Thiat tilt iinuîieipaHl hati l<%iowlge of tht' ojierations of

tht' coînpany antiA ise di. df th treets is. 1 think. auîln!

plain, îîot only fronti the recýital of the ;agreevmtnt, but frolm ail

the' surroundinig viciumatanvvs. The viviv authorities have Stood)ý

lîY and aliowed the, expexiditutir of' the large snut eeiumr to

emtablieh tht' existing plant, with anu varning vapaeity of abouit

a million and a hiaif per annuin; they have ob)tinedt. froîin this

volnpally an ag-reî1nt to seil to tilt- vity thlis phlnt ai ai valui-

ation which may he had in tht' year 1919; nii now thvy set'k

to destroy the whalv uindertaking and ail the valuet of thv assets

m-hivch the city lias the option to buy. 1 think, on tht' lîIinest

prineipîes of the' iaw of estoppel. thet' dfendaiýnt corporation van-

not now aliege that thte onsent necessary to be givttn was ]lot

Iven ini 1883.
Aîsumling theîl thnit tht' uicipality in 1883 gave file ni-res.

sary consent, is this ramnent operative heyond the then limits

of the city so as ta renhe lawfu thpe trcio of poles in

territory whiih bias henadtied to th- city betwe-rn 18,83 anti

tht' presen timne? lu Toronto Corporaition v. Tor-onto 10V, Co,~



'Iim7 A.C x :jl1 h inas hi Onit the railway qompanv, Whil,
n voura't<jIo uonsýtrucj trk ail optwrat, hiles of tre

ralwv aicarry palSSenjgtr's for al tixd frci f rom anym poinit
ini theu (-itv to ally ottrpnint ini file eity, conrwçdxtlh rdalé

flou To 1110. c-ity as it theuil was. Il wýas liot thloultl poSsibl, tha.t
tilt, volfpafly 1-ouldhv uued. to omltraeft Ioar asegr
for. al ixeil far.o t.ra arca -ic n itl, iuthtinitelv .
tenldcd4, witllollt is et

That ran ing i appearis o nmu, dors flot t.ontrul tlle pre-
sellt vias. flerr, wilit was rtrquiretlq uns the assent ut the. aui-
teipality to tilt. opt.ratioi 11y tilt- . oopailv withinîlw ve rc.
Timatl consent u iven,1 applies, I ltik, ilot ofily to> tht.
alra of, tilt- vit as it dieul %%is. buit to i vrioywhc nih
bt. aidiit-d illd %dligch %would uine withil tiii I.iviq. jrsitoî

l'ecwas 11aothillgý ili thv virolloistajwtis to inidicatc thiat tilt-,
inintcipalcoîu %%tils ilot al gconisut Oprt u o-eýxttvnsivcly

ith ha ils gsat jurisdiutioti. Lt could nlever lave be» onf-
teumplated that,. ilcî a olîsulit wais givenl i gene1raml teýrlis. as
tilt- ttt ruquires. uipoli vmae ac.esision1 of, lit-w t4.rritorv al

furiher agreemnent or. colimi-t shjould htw haid. Riather, tht, lu-
t%%tonils thait tliv vollpally should have\t thtg. righit to sllpplý

eletrciyif h hse iywhr withill thlt, tity hiimits als thuv
oîight froiîî Itiînc to tillit hv. Aan if' tilt- teriti is allnhiglnous,
tilt- 1,;rtits have%( slitwn thnir iiittentioli byl thlri r -otiiilit fotg r,
since. tilv l»ew territoryý has huenýl ilddcd under tilt lofng Seriv: of
iugreenliviits rfrrdto, tilt» volllpaîý 11as Slupphjil-d Jight thriolugh-i

mil tht. ventirq. tvrritory. ilot onIy. to ilidividimi tcitiztmils. but fo

1 thiink tht. iinjiuictimi logtinuast huawrd ami ilhat,
il' tIlle i for dmgsi.s ilîsimtvd uipoll, thurd. shoulld bc a i fr

tv to the Milster to) aset.rtail thlt. amoulit, iiuîle-s sotmie grc
1t1ent uan bl. madev.

('ost.s shlouj llow th.evet

l'HE ON T, f 1,V(ý 1 VFFKL Y A OTEStý
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LE.Nox, J. MAY 15Tii, 1914.

HALLETT v. ABRMAAM AND4 1"IIIERý.

Malster amd Srvaiit-In jury Yo ŽervaNt CA hs, ne "f N,
(lé? Pa~rt of Masfrtndîj of Juriiy iM ehg w( 'r,é

tri14t or Bu1illing on ,té wi h lé rtatipoduho té

lnjurtd - Kîié nu Wrmns<-rp st fi'r Jni-
nrsAct, RZO 1914 Ah. 146. s"v. 4 !yIhr.çon rnînqund

8uppllliné! Wa( teks c - o * *iw a'' ( qi.

fra<tia(,i - -N, q1iqe iii of P, r-son for- whom "in k /o"" '',

Action fokr diagsfor injury sustaiinqd hy th'. plainitif. ;i

earpeiitr. by fallimng front the roof of aihon-;( uipn whît-h lic

wvas wokn.The plaîntii? wasin l the cxpdo meut of the tu-
fendit isher z but t he i ~lîgenc aulg\d i as thaet J the~ de-

fendant Ahbrahaîn, v\io ý\;is said to bY thiju Omîraitor for thec
mork hei plalutiff wais cnagd pon.

The ac(tîin ývws t ricd ltcforc (Nýx J., antiet jury, kit To-
rontoi.

Ilareourt Ferguison, for the plaintiff.
11, YJ tinsomi for the defendant Abrahain.

c i.. Imèln's for the' defendaiut Fisher.

Lnsxu, J. -Ther iii 11 grolinti llpox whîch I i-al diret
jmden"on agaiinst Fisher, The jury- ;tiquiittied loi of' nugli.

geice. ind I do. not Set. that thc,' couild haýv donc jnmythlulzcc
Their fimdiîmgs. ait ail 1-vents, mire ocui.

Tht- dcfcnd(anit Abrahamîîi is miot lihlo ait -ollnînon hsw. ht is

trup thait the iegligence, if' any. froin fileth plaitiif
suffierud. wa;s ixot elgmî of a fc1o-*ra it, t of, this dc.-

fendant hiiiîmsg.lt, the plauitifý \'as. il]ccr îli eilso Abirai-
hiani's seýrvant, but the wervant of' Fishvr.

The doubts I xresd in chrigtht' jury. as to flic \%;tilt
,of al ladder Iigthe~ cuist of, thl. injhzry, haîve flot bvun eiltiroly
renioved frorn rny mnd;: but, in the faoq. of' achr euht-
alIv favoural to the dufenldajits. u1poi this point. file jury
have miRne lt the conclusion that it uas the cause of theacdet

anqi I cammot saiy thiat there wals flot any evdueto Support
thleir. filixîg.,

Eý,vent with this question s1ted have had ai good de;1! of,
diftlculty ilx coing" to thle concluisioni that thefeua
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Al)rkiîaîîî i nibv.ta is, thatliv h- v --Iny dut- Ao tie Piaintt
t>tieofth atî hev vvt if <lifot. Tlhe 1min oni s

hii the -am- iuas in to, u. is rhviN ivtî lti d >oý. x ili thvý
r;j itv 1 of, iii ariite ,m liv eitv d d or il., al v'omtýtor,

upon au Lit ptv ioe ic tvn1dv. d1oiig the. woka mi il ihl.
1iate )i l i j fo l 'l av i l f muil. 1 i Itu; I I.i iunvl uipon i lmvtlir

M W i ii l 11il, th blin1ig o\% , .c -1) 1d Ab1)ri tIlam11 'S tvndv!'r.
'fjlil ury fouzmdIl thilat 11 l i l i l ild il 1 thIlîs fiIl1i ig 1 I i 1t (.vlv vo l-
Fu. Tfhis dv b-nIda lit thvm-i oeuivd t hv.I uiqueili 1ositio lof il 1,ii g

ait olnvv vol tra1il ( mi i l l li tvvt-t lw i dr h.. ld wlvvio
anld Tu<ge TIt. s 1 a1rp il)t rast hotwvvn t-l 1 is 1 .\idîil vi ai ir 1st
gi % mi, il 111 l is t 1 li<viv o i rvpf-ly, -em umiexpëv-vdly i-omromnml!tvd
b y ýN f( -W i 1 1i 1r 1s , 1n mi1 ot 0redîtal ie t o 11 i 11, or( ilvua t o y, i l 
flic sy I 1 )liv J or uf idei 11(. ' o ju11ry. Th plaiutitY li;1 toi

reoe mider v. 41 ILS<> 1 o4 h. 146. theWokun'
('onpnstiîîfor InuisAvt. if' at aIl. I thiu)k le van. I1

mm gli - l ai g 11îed , pee.hap1;ai, 1i liai Ilis sectioln i', coiifilivd to teo
vase iý ouy 1t lie mnv ofi l t he propurty wlîo0 \ sule 'aS,

wok,' tc., but 1 tiink it la iiot nevarî o uoriinli. A
otf te o fIlli ehrste I5li rece.liýv ný libiivrallitritt'n

This devîait il s %%Ili ivontravtedl withl Fîsiher. fIe p1hîju
tifs umiopolyr. fle %%ils iii soh. viharige alid iiiiii.n 3ud is

vomît rai-or, illd \rNmtet was iii e.xlIIsive u roi iiiiii tue \workl
WalS eoaII[iild id passimd. The xecuIt ion of' thlu wor-k wýas

hîgvarried ouf mlîdetr a1 Iltat. i, was the persoi o\wîm-
in midI l spyimg fIl w.-ay iýS, u rks, Ilai nei I'ry, Plant, ..

lsimd lfor t1il puirposie of' exctim 1w tok; 'ilie )liîtifFl wls
aj workloilli" of, Fisler., -il conitractor or . . subi-con-
tr llr, isd iliedfet' s foilnd by lte jurv, 'roeroi

liv' idiemv of flie personl for. wiomin fhe %vork s .

The1lre will fl, judgunlent for fiel plaintifi againat fthe decnd-
maxît Abraiii f'or $,(Owith oats. f thiîiik it las the dIity of' kt
jolllhîiLg cotacomud as ixhe 1, f0 kilow oîthigof, tht'
ceiti ion'tý ullerl. wiieli his immcmi are %%orkilig. Tcaction als

; .~ ma :ýt 1 ,i 1imer wi Ili, i sml1i ssiel w i thIo0ut vcOstaS.



LOV> ELR,1 r. 1'E i kse \.

LOVELL v. l>EAU$>0N.

lon i li t L ýstf1liJt of 7' i, 0 1 eqr , m'H utb te el lu t '

& rrun Soituf (,~,utI~J', uhbj if, l'l ftiu l.< J'Itd
JI le. e'n <ff'iu4i l t t uut'fl

m otioni by the 1 il a ii iIl 1for an odr 'traîuith de-

f'eldalit ilitil t1w ftrial1 of the mction 1fronli soliriin ortir

or cngaîn ài or 1hcig nîinse lu an bu'4inciss wtiiit lio

I)oninionl of, Cnada ,iitiilaii to) tha;t carrie on b t1ue lintl i IS.

(-Ontrla ly to the <lfnaî scvîatwitlîh 1 pi iti. as

aligeJd.

The. motion ~vshadb E LY,. ini the \Vetekl 'oui? ;hil

Toronto.
R. (I. Agefor tht linilw

J. E. Jollcs, for the fndît

KtLY.1-Tl1. defndnt wo. îih t ilic ::?.l *a i

1914, had been ini the plaintifs' liuîdoy au a travelling sales.

mnan, on thut day cnterui into a ; îtnageueî \it h t le

plaintiffs Io selve, f'nor mi ycnri froîti Iliat date iii tht' vajJa1îty

of, a ,;ilci-siitl of sttoeymrlads.Thi. aglfr!ecînlnwhc
is ini the terin of a pinite4 I*rin iii use. by th', laiiitilFs, J'on-

ta1ins pr'ovisioiis of, a smînet xthaactr ililiding 0nt'

that t1t' deenat shall îot during thei vontinuation of> lui

urnp loy munt withl tht eply or w\ithin ficw spaci. olf 12 iaîolitlis,

ftrits te-minlation, . wvrdtrîicl solit-it or-duis uithini

thp li)ornioîi of ('anadu for wny therIý pvrson or pc'oms irni,

collîpaiiy orl cor 1 )oratimi uarr ig on oir unuagd hii dlingz ini my

buinel1,s w1itmn the D)omnin iI (f <'maa ,imiilatir i n Nhoic or i

part to tlîat of t0wepoyr or en-Igg iio itly orn-
direet heoi inturusti-d iii ally Such uil cs'

This a!pplic ation is tn restralî huai untilu lhtial rmi SO

solicýiting orwr or suneiiggg or b)eeoltiiîig imti1teres'hein luîsi-

Eahparty te ii agreemet liad th-c riHt Io de;enime A.i

(111pl0yh1wlit on thirty dayýs' notice. 1tualiso of, revnu- notice.
fromî thepantfs ablouit al ilontl î fter the- coJd>ueicto
Ilic. teýrn of' t1e cnîiploylict-.i tclîaîigiîig th<' soahe of' pneuos ah

whIiv1h 1w wasl rcquireid to si tht' plainiifs' goodIS, ai li

chanllge., 1w colntenids. affurtud Io lis l>rcjuti('t' t1ue aionuljlt of

1qouîliimioîi he Nvouhl bu able to earii, the dofoindant graveý one



TIfF <i~ TîIeIo WERKL) ~NOTEs.

nînh' ot iri. of Ilis intfont ion to quit thle employiient, nd lie
didaeorinlvstve bi' connIleotion with tIlt', plaiiît i W4.

ratit-e injunioîîtii as'ket or 1 oul lave tht' ttec of
tei ilîgt. idt'ft'ndanllt of' his earning, poeinsliggo~ of
the4 ch1ilsa tftr to, flot ini a iimitted terr.itory. but aîîy plat iii

thu lDominion of C'ana4ia. Tis., ouclupation it- one' %ithwhh
lie la, be.,t Iul;inItt-1l, and uipon which he chieýfly, if flot wholly,

reiaamau of, earningi a livt'lihlood for hinliseif, andlths
<lpe let pon hlmii. r fail to ecthalt the protection to) tht'

plantis' uaiiea rquiestliat the defendat shud pend-
ilng tht' action, bc' duprivedl of' this iiuneau of' t.niployinent. Nor

doi I un de ,tstad tht'la to go so far. Thlt, right to) putrerin
upon( anf cuiplo :It' f(Ir thIlt' t ter 1ilin11a ti oj of thlt, teul o f thlie
eiiiployind whort'. ho 'üntracuted nlot to coiltinule in the'

claiss ofbsîts ini whtho li' rved thtiiîl tr was coni-
siidt'reiI lu Allun Mlanufacturing (Co. v. Murphy, 23 O.LR. 467,

w1hcre tht' Court of' Appeal dtuait with facts iiuchl ajînilar. to
those, hert. prusenit. anti wbere a distinction wýaS drawn hteî
rustraint lu Such cases ami that wid may- bu iînposd i von-
liection with tiwt s2ile of a buinemss or goodwill or tht disoluiî
of' a patesi.MuchI of what wals theru Said is applicable
here, Quiite sufilient reasons wue put formard ln the' argument
i opposition to tht' motion to) convineu lut> thait thi.s application

shold nlot bei granted ; axi I.thrfo diisniss it; the' owts, to
bie disposed of ati the tril.

Tht ifeý4l'ndan lt, t hroumgh h 1is, vouI]nsel wa's willin, on tht'
a rguqmen1t,ý1 t to be ri's t ri 1 f ron)i operat i,in lucrtain territory-
lu whiceh he hiad so1d f'or tht' plainitiffs, but tht(' plainitirs were-t

flot satisfied with that liiîaitedl reStrainit, anti reu h'offer,

McDNuD v MIÎ~E-MwurrJ., IN ('ti IncI* MAY 11.

Summry Jdgmat-Rde577.1 -Appt'id by the plainitiff
f'roin an ordr of' the' Master in Chamibers reiftiîiig a motion for
*u nnnary jui gtiIt-tt unde- fiuie -)7. MffnouL:row), J., Said thait

iuo dfence waShewnî, amii file appeal Shlould bie allowvd land
jul4gienlt granitid us aked with cot.A. C. MMsrfor
the plaintiff. A. S$ingvr, for. the defenldaut.



U()LE~~ rVDSI)IlRAI LT.

RFE fEBN mî.'oJ, Ix IlIMER-~1.

Lu 1t,c-P fi tÏ011 for Orde . ( lar1. Joorsol of ('nsouete
Mimd-Trial of lssio -De«si ssui of l'Petei. l>etition b1 Me-

Allister andi sith for an ore el igllumry V(wardi Robilis
to bv of unsount inmmd andiicaal of rnaniin-rig iS afi

~Wlhen the petition WaS rsneMDLT , J.. dîrecteoil ani
issuet to 1w trieti; andi the, petition iol(>a\\ oit to hi. disýposcd1 of
aftvr trial of the isn.MIDDLETONýý, J., sii that thuc order was
flot issueti in the fori inteýndeti; his; intention \%as to ha;v. thle
i>ssue as to this i-nan 's, mental condition triti byv KEI.xx,- J.,

on oral evidence at a sittinigs for the trial of' actIiS. At the
hea-ýring it was plain to KELJ., thiat theu potitiolnerjS' case
eýntirely faileti; anti MWID)rrON, J., agreeti in thev reait. Peýti-
tion dismuisseti withi costs. R. N. lRail, for thev putitiolnne .

G, MeKay, K.t'., for the respondenýit.

C~ou- v. llJcu1nI'LNu,..M.%v 12.

Trui-Prchseof ('rown i 'sPwn ymn t oif Srof
Deust-grleen attut Tak<nu te Natm of PD<f l a el

Decl4bratiom of Trust iiiesc of Sivire of Plain tiff's Assig>wr)
--A M fpinmcute - -rad -oi Reigh(1t o «f ASSigmne0 for B, i? fit of
foedor .1 u4I - Ro feriic - -CoqLs. !-1lT actioni Wà*U

b)rouit for the beneftýit of' thv creditors of' Ci-eophas Bordelvaul,
anl in)Solvenlt. Objoctioni wals takeýn thnit the plainitiff wax flot
auithorisvii to tak(e procýdinigs. heleaiieti dg Saill that this

wa nt dfeceto 1w 1norae i prtieularly1 . where, as
hrthe(re, wow]ld hv substantial gin to reiosof tilt vstate;

anti he w-as of opinion that, ipon the( facts diSeloSeti at fie( trial.
thev action wvas vlearly vnitinb At thev trial ilt plainitify
waIS allowvd to ameicl his Statueent or 1-aim11 by allegilig frauld
in obitaliningi the4 paItenlt of' Pejtrite islinds from the Oovvrnmenit;
andi thelantw ~ ug o s4aidti tat the allegatiolns of frauid

were- fullY borne, out hy the videnceý. The inisolvent1, betfore.
a.saigunt, hiad paiti his one(-fouirti share of thet deposit mtie
ho thev rn nt and anl agreeîne(nt 111we 11 ani»sd theg
defeýndant and othe»rs provided for anl adjustment or iequaliza-
tion of ae!ounits in case any of thu partnevrx or asocaespid
mort, titan his one-folurth shlare. T i greemenitt enureiti to
the beýnefit o!' the inisolvenit 's estate, and was hinding upon the

defendant, wheni, ignoringz and !once-talinig thev riglits o' tile



THEL <''r4tiui ÎAJN,

jlu i > i s ,sJn t 11,o)ý,l, f 1; e iraît1. f, 1.ilîdlicid t1ît. <(;ov .rnu1. 1 îx.-1
lu is1< thJ izîn to hui aiont . Ee if tiiere q, 1 1I wer nu ri 11

ai ~ ~ 1i liq, th ttteo r s ;iw Is îot il i obstacle, i i suieh a cse
I'. o tr e tha 1t a r 1 1p; ? r 11:î in favoilr of, fil. pers'oil %%ho

advancs the itVI purlaste- iuîone, or'potnoiifvu of, thilt'
soli advanicing a shlare of, if. is nlot itefrdwith bhY the tatt

Th li dfedau itlt a Id thlose whlo alssistud Illiî olhtined.( tu Il,')aitet
iy Mlagrlnt (JIShoncs Vhy delijhf rJa fte cod-tî11Vealînent talid ilis-
rvprfit'uwulittjonl-aniiil It llarn AJudgoe wais satisfied that thlt
G;oveuI-eIIîl %would ilot hlavissue theu patvint to t1ît hent
alorife if the faets Iiiad he oslvdel'd.The esitwa that
th' defeidant, u1pu» obtainîng't the. patentl Io ijif adlne.1 psi
fil(t o b c i Ii i al ui l i i1 g trui cut fortlt [ h t 1111 ph i t'If, als assincvý
as alforegSaid4 , of a on (- ou rthI share-l 1 i thu islandls in que14stion.
Hoforet ani silitwe the iýSIIe of thev patent, Il1w deéfendantlt viut andi

onrtdto hNi' owl uise quanitities of tJiîlbq.l mid wood up1 ort
1>evtr1.. islinda. Tht..) pla1in t if shld I tg- al owedq ft'l t rli to
allnend thei St ateunenIt ofr (.lin mS as to inluldt. tis gr-ound of
colliplainit; 11n11, Sllhjec-t to the pay*xnenort or llwae of'$2
thet balancet o f th Ipfýj)la inrit iff's Shaiilre o f th 11,u1rch11ast,-rn11onvd'Y-

iuipon th vi ad j istmiYifrit ofl t hef i aceounts b, there should Ixe judg- 1
noint for- thev plinitifi ini thew ternis of' th- pirayertýi of t he 4tattt-

ment o! .1 lai, ktd f)Jlor. a 1.1eferencei to thle L ocal1 Naster. al t Dttawav
t o asmc-e -rtti in t v1 plai itifil''s oneit.-fou rthI shailret of the (i dftnd-1
ant , s net rereipts and profit.s front tlv viutting and sale or dis-.
poýsai o f t 1 ilher atuJ( wood ulpon the( isjands. There 14 shul h.

judgmet oo, for tho plainitiff for- the CoNts of thlis action, and
-. lie devfendanit's conduvt having ereatvd thenesiv tfor it-

flhe cosNt. of tilt rfereti(-e in any' eývent, texcep>t .4ucli cots f
air. as theJS 1 plainitifr might impr)1ope(rly * v s or inu;and ask te
the(se- thec quetstioni mighit 1w apoken te, slimuld a neceaýsity for
doing so ariseý . 11 . Dtewart, K.C., and C. A. Seguin, for
the- plainitiff. W, C. NMeCarthy, for the deofendanit.

CAPBLLV. ILIRRETT AtND COMCI KNxJ-A 13.
Vendt(or and Pircluaier-Â grem(it fo)- Sale of Land oui-

Mid( of Provi-inro-ýpcific Performaic- Titie-Failpiro of
Vckidorx Io Acqiroe-Jvdgmn?r for eturit. of Purckase-motey

- -Sti of Exculw~i tef Kntible Vietdcrs tri Ma/ce Titl,1 -Aetion
for spciieprforitanàceJ of ant agreemenint for the saleý by thte

de4fendaniits to the plaintiff of certain land in Swikatehiewan, and,



ini dUaul. for repayint of $1.50 lil ip tu. poscinT nm
for il ihliiaa ion1 of th' l aiîît ' 1't herfo illiii ilh. 1:1 il
Tht' Iltarilled -.1 udgf said1 that it wa dlnilitd (o1 il hàIlis Iiat
tht. pian luti a)PAId hma pnrchast iîîvla il. aud.s ~iîs
tht. duIb! tiid t Miu oAWuau at ail irnts, h00 dont t' r iqie>in-.i
to ntptit h ini I0 a conveyanre. . upoin 1111atîs dal

%%ithi 4eolflitt 11,- l.\ iet as to Oht transtil.ionis hvi \% utiIl tht di,
fi -l, ililt>, tut h , i ul 1t i il' Iv as 1 -til ih l iý t o al (- ' LI ie as, ;1 -!Ill ,-
hotah 1embodano- Tht deft'naý lot hain oi il, tut. litla

jiudgaaitlnt f or pwt iflu Utronîitt 0111 uie h' u-1i "'. .1 Il un
gantholh ietna t'Ifrll.50 i ith vosts: crt'ru ilt iao l'

:Saavtd for sixty days; and, if' tht' lanîd i.' convýt'vtNlor 4r11frr'
arirording to 11h1 lai ni' %%ktcawa. ithiaa that 1ia11w, th:aî is
to 1w al satisdavtion of thi. judgîaet-1 for 1,4l and thé' Ilaîaitif
is to hilvu eXctï(1ton for lt'v voss onlv. Nu trdrr as in .owt 'w-

twtt'nth. dt'ftomaîits. NV. B.- Lawson, K,.(.. for Tht' plainif.
W. N, Till'y, for the. defrndnt Biarrett. Il. A. Vrng' .
for the duft'ndant MeCorrnauk.

MAERV. MEAGIER-1,ENNâX. J.- Mxx 14-

Wýill-V'alidlitY-'nfuci -Devrise awd Boquist-Ahso-
l t( 01-rshil) Of S ib1Jeetf of !iiCss J-Action hv (Jeorgev
Miengher against Mary Ain Meagher ani others Aor a declar-
ation that a certain dlocumnent purporting to 1w tht. last wvill ami
testamevnt of Thornas Meaglier. dit-oased, admnittedl to probate lly
a -*uirrogili C1ourt, was flot hiq last %vil]. but that he dlied ini-
testklte, anad to Set aiside the proba;t1i, or, if thi. wvill should stalnd,
for al declaration as to the trut.cntuto of paragraph 5,
I'pon the facta and evidence givmi nat the trhé, tht' iearned
Judge finund in favour of tht. wlli. and fling'dtht the' g-rain
of proluate should lie eonfim and the. action disrnisiw lit.

wasm aW of opinion that paragraph -- vonferrt'd upu» the. testa-
tor's daughters MIary Aýnn MahranMrgrtElt» eagt.
the absolutu ownlershilp of the persl"onal ttteand effeets and tht.

ownerai n fe of tht' lands in thant paragraph desclribed for
their ownr iexcliivt' use and twneit Thert' une juistifcain Aor
inquiry both as to bad and law; and it wa"K tht'refur a case în
whîch the eosti, of ail partie houl core ont of the' eststt' wt'r
it nt thW AI availabi asst's had 1wt'n dishtriutd In tht, vir-
cumatanees, the action should be dimrnid Mitont cends t'xcept
the costs of tht. Offiia (hiardian, wich shoult ieht paÎd Iay the.

MEilIRER la ME tH1Wý



TREI <Lý T.1RJQ WEL'I> NOQTES.X

beneiciain luie 5th paragraph inentionud. A. fi. lassard, for
the plainti«, K. V. B. .Johniston, K.C. fOr thv defendants the ex-

1ctie. . . Hellmuth, K.C., for the defundants Jalms atud
Michael Mekagher, E. 1). Armour. K.C.. and A. F. Lobb. for theo
defeuidauts Thonms and Johin Meagher. E. C. (taahfor
the Ofciaiî Guardian.

MILs v CO'STBLEKELLYJ.-M.iY 15.

Landi!ord anad Tcnant-Foodingy of DemiseýdPrmsS
KRwrdeof kiddCocam~t ofDert-nwde

of Purpose for ich- inmie Lus(-tbPyl amnagys -
Asesetof Ia ge-o teai.Atinfor damages

for flooding of re in l the, city of Toronto leasted hy tht, de-
fendants te the plaintilf for the purposýe of -m bake-dhop. The (
plaintify was p)revoentedl by the, floodKing( fromn earrying on bis
busines Kioaý., J., found flhnt the preiiss had turnedl out to
he totally unfit for tht, purpose- for which thvy were built anld
for whieh the, plaintiff required thiem. The, glefendants con1-
tendedl that the s4ource of the trouble was at defoet in, the( city

swer, amd that th-, plintiffS rmedy was againat th, eity cor-
poration. The learnedf Judge said that, assulning that a di-
furtive sewer waN the caus- of the troule. the defendants were
not entitled to) bu relieved on thaît ground, hecause they ke
of the, condition at the, timeg they mnade the lease, and wthl
thutf kniow]ldge front thi, plaintif!, knowing the parpose for-
which hie lealsvd the- preinises. T'pot) ail the, evide'nce, the, learned
-111(1g1 folind for the p)ltif!, auJassgse him daminages for
injury to and lois of gumds ut $2M0, and for loas of and dlisturh-
ance to buiincuq and for living deprivcdl of' the use, of' the
p)rei-sei4s tlownt to the commnencement of the action kit $9ý20: in
all *I,120. The, defendaLntsý were sllowvd $2133 on theA
enonrlaim for rent etcs, tn lie tdete froin the *1,120; and
judgitient to t>t entered for the plaintiff for $90U.6;,(7 with ess
T V. Sluttery, for 0tt plaintiff. Il. A. Reeosor, for tht, defend-


