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PREFACE TO THE SECOND EDITION.

Since the first edition of this work was published in 1905, 
the Railway Act, 1903, was revised and consolidated in 1906 as
R. S.C., cap. 37.

At the succeeding sessions of Parliament important amend
ments have been made. In 1908 the jurisdiction of the Board 
was extended with respect to telegraphs and telephones, and the 
Board was given power to enforce agreements; in 1909 exten
sive amendments were made with respect to highway crossings, 
the Railway Grade Crossing Fund was established and further 
provisions were made limiting the speed of trains at unpro
tected level crossings.

Having regard to these additional enactments and the large 
number of important decisions under them during the past 
five years, a second edition of this work has been for some time 
a necessity. This has required the rewriting of a large portion 
of the work to which 80 pages have been added, more than 40U 
additional decisions are included among the authorities cited 
and a new index has been prepared.

The Board of Railway Commissioners came into existence on 
1st March, 1904. There have been comparatively few appeals 
from its decisions to the Supreme Court of Canada or the Privy 
Council. In only four appeals upon questions of law or iuris 
diction has an appellate court taken a contrary view to that of 
the Board. These cases are.—

Montreal Street R.W. Co. v. Montreal Terminal Co., 36
S. C.R. 369, 4 Can. Ry. Cas. 373.

In re Canadian Northern R.W. Co. (Fencing Case), 42 S.C.R. 
443, 10 Can. Ry. Cas. 104.

Montreal Street R.W. Co. v. City of Montreal, 43 S.C.R. 197.
Davy v. Niagara. St. Catharines <(• Toronto Ru. Co.. 43 

S.C.R. 277.
Appeals to the Privy Council are now pending in three 

important cases. In the Montreal Street R.W. Case, supra, sec 
tion 8 (b) has been held to be ultra vires as to through traffic 
between a Provincial and Dominion Railway.

In the Toronto Viaduct Case the power of the Board to 
interfere with the provisions of an agreement with a municipal 
corporation (sanctioned by statute) has been upheld. In 
O. T. R. Co. v. Dept, of Agriculture, 42 S.C.R. 557. 10 Can 
Ry. Cas. 84, leave to appeal also has been given. In each case 
there was much difference of opinion in the Supreme Court and 
a further appeal has been necessary to obtain an authoritative 
statement of the law applicable to the case.

In conclusion, we desire to express our gratitude to a number 
of professional friends for careful and valuable assistance in the 
preparation of this edition for the press.

Toronto, 31st October, 1910.
[iiil
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THE CANADIAN RAILWAY ACT
(ANNOTATED)

INTRODUCTION TO FIRST EDITION

When railways were first projected in Canada there was, of 
course, no general statute under which they could operate, and 
each railway that desired to exercise the power of eminent 
domain, to use fire and cross and run on highways, without being 
indicted for a nuisance, or to levy tolls for freight or passengers, 
and carry on any of the business incident to such companies was 
obliged to ask from Parliament such powers as were necessary 
for their organization, operation and maintenance and which 
were not expressly or impliedly conferred upon them by the com
mon law. As all corporations apart from the privileges confer
red on them by the Crown or Parliament by their charter had no 
greater rights than individuals, and, in many respects, their 
powers were much less, the result was that whenever a railway 
company was incorporated the act of incorporation embodied all 
the powers which it was thought the company would require and 
all such powers and all corresponding duties and liabilities im
posed upon the company were to he found within the four cor
ners of their act of incorporation and amending statutes.

Early instances of these special statutes are to be found in 
the Acts incorporating the Champlain and St. Lawrence Rail
road (1832), 2 Wm. IV., cap. 58 (L.C.), (which is the earliest 
instance of Railway Legislation in Canada), the Cobourg Rail
road Company, 4 Wm. IV.. cap. 28. and the London and Gore 
Railwav Company, 4 Wm. IV.. cap. 29 (U.C.), which last is the 
original act of incorporation of the Great Western Railway Com
pany. now part of the Grand Trunk Railway Company of Can
ada. The first of these Upper Canadian Statutes contains twenty- 
four sections and the latter twenty-six: they both empower the 
incorporators to hold real estate for the purposes of the rail
road only, to construct “a double or single iron or wooden rail
road or wav,” to carry ‘‘passengers, goods and property either 
in carriages used and propelled by the force of steam or by the 
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xlviii CANADIAN RAILWAY ACT.

power of animals or by any mechanical or other power, or by any 
combination of power” which the company might choose to 
employ.

In case of failure to agree w-ith the landowners, either for 
land or damages, they were to proceed to arbitration.

They were authorized to explore the country along their in
tended right of way and to construct roads and bridges.

They were authorized to collect tolls “on all goods, merchan
dise and passengers using or occupying the said double or single 
iron or wooden railroad or way,” and to “erect and maintain 
sorb toll houses and other buildings’’ as might Im* required for 
their business.

There were provisions made for the organization of the com
pany and the rights and duties of shareholders, directors and 
officers, and for payment of dividends, and after a prescribed 
term of years (forty and fifty years respectively) the Crown was 
at liberty to assume possession upon payment to the shareholders 
of the par value of their stock plus a premium of twenty-five per 
cent. The Legislature reserved to itself the right to alter the 
charter, and fixed a limitation of six months within which actions 
must be brought for any damages done by reason of the railway. 
The Act incorporating the Champlain and St. Lawrence Rail
road is much more elaborate in its provisions than the later Upper 
Canadian Statutes, and contains fifty-one sections, laying down 
with a good deal of detail the duties and rights of the propri
etors of the railroad. It also contains in section 2 a provision not 
in the early Upper Canadian Statutes that plans shall be made 
and the line laid out by a sworn surveyor and the plans filed in 
the office of the Prothonotary of the Court of King’s Bench in 
the District of Montreal before the railroad may lie operated. As 
mentioned later in this introduction similar provisions do not 
occur in the Cobourg Railroad, and London and (lore Railroad 
Acts, though they do occur in a much earlier Turnpike Act; the 
Act incorporating the Dundas and Waterloo Turnpike Com
pany. 10 Geo. IV., cap. 15, sec. 2. But though these are perhaps 
the earliest statutes in Canada in wdiich companies were incor
porated for the purpose of constructing and operating railways 
only, we have an earlier instance of a canal company being also 
authorized to construct a railway in the case of the Welland 
(’anal Company, incorporated in 1824 by 4 Geo. TV., cap. 17, 
which was empowered to build twm canals “with their necessary 
locks, towing paths, basins and railways”; and in this and other 
<*arlv Acts incorporating Bridge. TTarhour and Canal Companies, 
we find the model for the early Railway Acts already mentioned.
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It is interesting to note that all these early statutes conferring 
public franchises with their attendant powers of eminent domain 
contain substantially similar provisions of a reversion of the 
franchise to the Government, after terms of thirty, forty or fifty 
years. From these instances it is apparent that the principle of 
public ownership is no new thing in Canada ; so also these 
statutes all have similar provisions for arbitration, for levying 
and collecting “tolls,'’ for limiting the time within which actions 
for damages may be brought, and for the internal management 
of the company’s affairs. Even the language of early railway 
acts is more applicable to canals than to railroads, as we under
stand them, for they contemplate the construction of a species 
of highway with “toll-houses’’ at certain points over which 
others may run their “carriages” upon payment of the pre
scribed “tolls.” All this is still seen in the case of canals, but 
has become mere history in the ease of railways. It is probably 
its descent from early Canals and Bridges Acts that has led to 
the retention of the term “tolls” as applied to freight charges in 
the Railway Act of 1903, Fart II. For early instances of turn
pike. canal, bridge and harbour charters see also the Acts respect
ing the Desjardins Canal Company (1826), 7 Geo. IV., cap. 18. 
The Cataraqui Bridge Company (1827), 8 Geo. IV., cap. 12; the 
Cobourg Harbour Company (1829), 10 Geo. IV., cap. 11, and 
the Dundas and Waterloo Turnpike Company (1829), 10 Geo. 
IV., cap. 15.

It is to be noted, too. that while the earlier railway acts con
tain no provision for filing a plan, the last named Turnpike 
Company’s Act provided that upon completion of the roads a 
plan made by a sworn surveyor was to be filed with the Clerk 
of the Peace before tolls could be collected.

From the years 1834 to 1851 the number of railway enter
prises applying for incorporation became more and more numer
ous, and as business increased, and with it experience, the pro
visions which each company sought to have incorporated in its 
charter greatly multiplied; and we find that in 1847 when the 
Legislature desired to incorporate even a comparatively short 
line, such as the St. Lawrence and Industry Village Railroad 
Company, which they did by 10 & 11 Viet., cap. 64, it required 
sixty clauses, contained in twenty-one large pages, to prescribe 
the necessary powers and obligations. By this time the English 
Railway Clauses Consolidation Act (1845), 8 Viet., cap. 20. 
and the English Lands Clauses Consolidation Act, 8 Viet., cap. 
18, had been passed, and there was a demand in Upper and 
Lower Canada for some similar consolidation.

4* R.L.
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This matter and other railroad topics of general interest 
were referred to a Parliamentary Committee of which the Hon
ourable W. B. Robinson was Chairman, and in a second report 
presented to the House on April 16th, 1846, printed as Appendix 
K to the journals of the House for that year, that committee 
recommended that the English Act of 1845 be enacted in Can
ada with such changes as the circumstances of the country might 
require. They also submitted a draft set of standing orders 
which they considered should govern future applications to 
Parliament for incorporation. This report was submitted and 
the bill read a first time on April 16th, 1846 (Journals 1846, 
p. 100), and on April 29th, 1846, it was ordered that it be read 
a second time on the 4th of May following (Journals, p. 181), 
but it was not then further proceeded with. In 1850, however, 
an Act was passed as 13 & 14 Viet., cap. 72, which extended to 
railroad companies the provisions of an Act passed in 1849 con
ferring general powers of construction and expropriation upon 
•'Joint Stock Companies for the construction of roads and 
other works in Upper Canada.” It was recited that this was 
done so as to encourage the “introduction of British capital and 
enterprises into this Province”; but it was not a success, for in 
a report to which we are about to refer more fully, Sir Allan 
Macnab, as Chairman, says: “The statute 13 & 14 Viet., cap. 72, 
allowing Joint Stock Companies to be formed for the construc
tion of railways without special acts of incorporation has been 
brought under the notice of your committee. It is obvious that 
this Act if continued must greatly injure the progress and 
success of the principal railroad undertakings in the Province. 
No company will be found willing to risk their capital in an 
extensive line of railway so long as a private association have 
the right, without giving notices or granting compensation, to 
select the most favourable part of their route for the construc
tion of a parallel ami competing road, which after using the 
longer line to suit its convenience, may divert the trade just at 
the least expensive and most profitable portion of the line.” 
This report is dated July 21st. 1851, and is to he found in 
Appendix U.U. of the Journals of the House for 1851. The 
whole report, with its schedules, is one well worthy of perusal 
by any one interested in the subject of railway legislation, and 
contains, amongst other things, a draft bill for an act to be 
known as the “Railways Clauses Consolidation Act.” which 
though based upon the English Railways Clauses Consolidation 
Act (1845), is less elaborate in its provisions. This draft bill, 
after some amendments, was accepted by the House in the ses-



INTRODUCTION. li

sion of 1831, and became law on August 30th, 1831, as 14 & 15 
Viet., cap. 51. The title of the act is “The Railway Clauses 
Consolidation Act” and it consists of twenty-two sections sub
divided into numerous sub-sections. Though it has under
gone many changes and received numerous additions, it may 
still be regarded as the parent statute upon which all subsequent 
consolidations have been modelled. The chief difference 
between this and the English Act of 1845 is that in England the 
powers of eminent domain conferred on all companies exercising 
public franchises were consolidated in a separate statute, known 
as the Lands Clauses Consolidation Act, 1845, (8 Viet., cap. 18), 
whereas the Canadian Act was in this and in all other respects 
self-contained and the powers and method of expropriation were 
in Canada comprised within the four corners of the Railway Act 
of 1851.

Historically the two Acts differ also in this, that while the 
English Act of 1845 is still law and has escaped many amend
ments, the Canadian Statute has been now consolidated six times 
and almost each year since 1851 has seen some change in, or de
parture from, the original provisions. In the Raihvay Act, 1903, 
only one hundred clauses of the Railway Act, 1888, have been 
re-enacted without amendment. As will be pointed out in the 
course of this work, however, the Canadian Act collects nearly 
all provisions applicable to Dominion railways, whereas in Eng
land separate statutes have been passed to deal with the various 
phases of their organization, construction and operation. The 
English Statutes are collected in Hrow'nc and Theobald on Rail
ways, 3rd edition, and it is not necessary to deal particularly 
with them in this introduction.

After the passing of the Statute 14 & 15 Viet., cap. 51, there 
was some agitation for the better protection of life upon rail
ways and, accordingly, the Statute 20 Viet., cap. 12, entitled 
“An Act for the Better Prevention of Accidents on Railways” 
was passed ; and this statute added some twenty-two provisions 
to the General Act, most of which are still to be found, though 
in an altered condition, in the Railway Act of 1903.

Owing to its remedial nature, its clauses received a favour
able construction from the courts and it was the aim of the 
.judges to give a liberal interpretation to its provisions where 
they were the subject of judicial consideration. See, for in
stance, the judgment in Markham v. Great Western R.W. Co., 
25 U.C.R. 572, at pages 575 and 576. This statute with other 
amendments to the General Act was consolidated in 1859 and 
became chapter 66 of the Consolidated Statutes of Canada, 1859,
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which, of course, repealed all previous legislation. Some amend
ments to this last named Act were made from time to time, but 
it remained in force within the Provinces of Upper and Lower 
Canada until Confederation ; even after Confederation it 
retained its validity in the Provinces of Ontario and Quebec, 
unt as subsequently consolidated and repealed by the
Legislatures of those Provinces, and it is still to lie found with 
comparatively few changes, in the Ontario Railway Act of 1897, 
R.S.O. cap. 207.

Upon Confederation it became necessary to enact a new 
statute which would be applicable to all railways within the jur
isdiction of the Parliament of Canada under section 92, sub-sec
tion 10 of the British North America Act, and accordingly on 
May 22nd, 1808, a statute was enacted as 31 Viet., cap. 68 
(Dom.), which was called “The Railway Act of 1868,” and 
which consolidated (with some changes, however) most of the 
provisions of C.S.C.. cap. 66, and its subsequent amendments.

By 1879, however, some ten statutes had been passed amend
ing this General Railway Act, and it was deemed advisable to 
again consolidate its provisions, which was done by “The Con
solidated Railway Act, 1879,” passed on May 15th, 1879, as 42 
Viet., cap. 9. This consolidated statute, with the amendments 
made by 44 Viet., cap. 24, 46 Viet., cap. 24, 47 Viet., cap. 11, and 
49 Viet., cap. 25, see. 30, took its place in the Revised Statutes 
of Canada. 1866, as chapter 109. This last statute was amended 
by 50 and 51 Viet., cap. 19, and with this amendment and 
some further changes, particularly in the arrangement of the 
sections, was consolidated and re-enacted in 1888 as 51 Viet., 
cap. 29, under the title “The Railway Act.” From that date to 
the present time this last named statute, with its eleven amend
ing statutes, has embodied most of the statute law affecting rail
ways subject to the jurisdiction of the Parliament of Canada.

Recently the desire for a better control of freight charges 
made by railway companies has led to a demand to further legis
lation on this topic, and, no doubt, the opportunity was seized 
to amend and consolidate all the provisions of the Act. The 
clauses affecting freight rates were made the subject of two valu
able reports submitted by Professor S. J. McLean, Ph. A., M.A., 
to the Honourable A. G. Blair, then Minister of Railways and 
Canals, the first dated February 10th, 1899, entitled “Reports 
upon Railway Commissions, Railway Rate Grievances and Regu
lative Legislation,” and the second dated January 17th, 1902, 
entitled “Rate Grievances on Canadian Railways.” These 
reports were printed as sessional paper No. 20 A of the session

LL
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of 1-2 Edw. VII., and were also circulated in pamphlet form. 
They recount the difficulties which had been met with in attempt
ing to deal with this complicated subject, and suggest the 
appointment of a Railway Commission to take the place of the 
previous body exercising jurisdiction over railways and known 
as the Railway Committee of the Privy Council. Professor 
McLean also draws the following conclusions from the discus
sion of the subject appearing in the reports :

1. There must be great care in the definition of the powers
conferred upon the commission.

2. The matters to be dealt with are concerned with adminis
tration and policy rather than formal judicial pro
cedure.

3. Subject to an appeal to the Govcrnor-in-Council the deci
sion of the Commission should be final.

4. There should be requirements in regard to technical quali
fications for office ; one Commissioner should be skilled 
in law, and one in railway business.

5. The Commissioners should hold office on the same tenure
as the judges.

It may be interesting to see how far these conclusions have 
been adopted by the present statute. The extent to which they 
have been followed will more clearly appar from the discussion 
of the sections themselves, but the following summary of the 
provisions respecting the Railway Commission, its constitution, 
jurisdiction and general powers may serve to show at a glance 
how far the present statute conforms to these conclusions.

1. The powers conferred upon the Board are laid down with
considerable detail, though nothing but actual experi
ence and a reference to decisions upon similar problems 
in other countries will show how far the present sta
tute will require amendment in that respect. It may, 
however, be said that we have never before in Canada 
had such ample machinery provided for dealing with 
disputes arising out of the operation of railways. The 
adoption by ithe Railway Commissioners of proper 
regulations governing their procedure would no doubt 
render valuable assistance in defining their powers and 
duty. The statute permits the Commissioners to frame 
such rules as they see fit.

2. The statute substantially recognizes that the matters to be
dealt with are not so much matters of “formal judicial



f Si

Uv CANADIAN RAILWAY ACT.

procedure” us matters ‘‘concerned with administration 
and policy”; its orders are not matters of record, but 
may be made a rule of a Court of Record (sec. 35), and 
it may act on its own initiative (sec. 24). It is also 
empowered to grant leave to appeal on questions of law 
to the Supreme Court of Canada (sec. 44, sub-sec. 3). 
The list of matters other than freight rates with which 
it is empowered to deal by section 25 are all matters of 
general railway policy as distinguished from matters 
of law.

3. The right of appeal from any decision of the Commission
is limited to the Governor-in-Council (sec. 44), except 
upon questions of law as already mentioned, and except 
where the jurisdiction of the Board is attacked (sec. 44, 
sub-sec. 3).

4. No requirements in regard to the technical qualifications
of Commissioners are laid down by the Act, but no 
doubt such considerations will have weight in making 
any appointments as Commissioners.

5. Each Commissioner is to hold office for ten years, subject,
however, to the right of the Governor-in-Council to re
move him for cause. On the expiration of his term he 
is eligible for reappointment, but must retire when he 
reaches the age of seventy-five.

The new statute was drawn up and presented to Parliament 
during the session of 1902, but was not proceeded with. It was 
redrawn and again submitted in 1903, and after many changes 
in the committees of both Houses, was again recast and enacted 
as The Railway Act, 1903, 3 Edw. VII., cap. 58 (D.).

It should be noted that while previous consolidations of the 
Railway Act were only made applicable, as to most of their pro
visions, to railways constructed after the passing of the Acts, 
the Consolidated Railway Act of 1879 was in effect made appli
cable to all railways constructed or to be constructed under any 
Act passed by the Parliament of Canada; and while for some 
time the other railroads, such as the Great Western Railway 
Company, operated under the clauses of their Special Act and 
were not liable in all respects to the General Railway Act of 
Canada, they have in the course of time by clauses inserted in 
amendments to their charters, or by judicial decision, or by ex
press enactment by the Parliament of Canada become liable to 
all the provisions of the Consolidated Act, so that, speaking 
broadly, it may now be affirmed that for all general purposes the
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Railway Act of 11)03 will apply to every railway subject to the 
jurisdiction of the Parliament of Canada, no matter how much 
their original charters may antedate general railway legislation 
(sec post sec. 3). l'revious to the Statute 38 Viet., cap. 34 
I limn.), this could not lie said of all railways as regards the 
contracts for the carriage of goods which they might make, but 
by section 4 of that statute the general provisions of the Rail
way Act governing such contracts were expressly made appli
cable to every railway previously incorporated (see Scott v. 
Ureat Western R.W. Co.. 23 U.C.C.P. 182; Allan v. Great West
ern II.W. Co.. 33 V.C.R. 483, and Scarlett v. Great Western 
It.W. Co., 41 U.C.R. 211).



vil
'Hill

1
l'ap.

1
ilesc 
' ilid 
In t 
18811 
the 
1903

2
in sr 
rwjui

(1
I III1H

Tl 
l'.v H 
Klriid 
mill j 
Ihrouj 
Recoil 
•«Ht I 
were i 
I » we (
By 2o
vile tl
tile sa

mads 
h.v 0.1

1



AN ACT RESPECTING RAILWAYS. 

R. S. C. 1906, Cap. 37.

(Amended 6-7 Edward VII., Caps. 37 and 38; 7-8 Edward 
VII . Caps. 60, 61 and 62; 8-9 Edward VII., Caps. 31 and 32; 9 
and 10 Edward VII., Caps. 50 and 57.)

I.—Short Title.

1. This Act may be cited as The Uailu ay Act. 3 Edw. VII., abort mi*, 
cap. 58, sec. 1.

In the Statute 14 & 15 Viet., cap. 51, sec. 2. this Act was 
described as The Railway Clauses Consolidation Act. In the con
solidation 42 Vie., cap. 9, as The Consolidated Railway Act. 1879.
In the consolidations C.S.C., cap. 66; 31 Vie., cap. 68; R.S.C.,
1886, cap. 109; and 51 Vic., cap. 29, as The Railway Act. In 
the consolidation 3 Edw. VII., cap. 58, as The Railway Act,
1903.

II.—Interpret atkin.
2. In this Act, and in any Special Act as hereinafter defined, iNrhnuiou*. 

in so far as this Act applies, unless the context otherwise 
requires,—

(1) “Board” means the Board of Railway Commissioners for • a<*»nt ••
( anada;

The first Board of Railway Commissioners was appointed 
by 14 & 15 Viet., cap. 73, see. 17, which was an Act for the con
struction of a main trunk line through the Provinces of Upper 
and Lower Canada and connecting with a proposed railway 
through Nova Scotia and New Brunswick. By that section the 
Receiver-General, Inspector General. Commissioner and Assis
tant Commissioner of Public Works, and Postmaster-General 
were appointed a Board of Railway Commissioners for the pur
pose of supervising the carrying out of this work in Canada.
By 20 Viet., cap. 12, they were afterwards appointed to super
vise the carrying out of the provisions of that statute regarding 
the safety of passengers and prevention of accidents on rail
roads and their appointment was continued for similar purposes 
by C.S.C.. cap. 66. Upon Confederation the tribunal deseritied

1 — R.I..
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«is the Railway Committee of the Privy Council was substituted 
for the Hoard of Railway Commissioners. See 31 Viet., cap. tih. 
Sts-. 23 (I).). The Railway Committee continued to exercise 
supcrvision over Dominion railways under consolidations suit 
s<*<|U« nt to Confederation until the enactment of the statute of
19U3.

a? ihh. ( 2) “liy-law . ” when referring to an act of the company, in 
includes a resolution;

This should Is- read with the Interpretation Act. R.S.C., cap. 
1. sec. .11 . <j), which provides that wherever power to make 
rules, regulations or hy-laws is conferred it shall include tlu- 
power from time to time to alter or revoke the same and make 
others.

See sections 121 and 307-314. infra, for regulations respect
ing the making of by-laws.

Coder 50 Viet., cap. 0. see. 2 (I).), all resolutions passed 
instead of by-laws under section 58 of 51 Viet., cap. 20 (I).», 
were declared to lx- valid and were confirmed, and this section 
is not repealed by the present Act ; sec 3 Edw. VTT., cap. 58. 
sec. 310.

-cii»nr**.' (3) “charge,” when used as a verb with respect to tolls,
includes to quote, demand, levy, take or receive;

ptlny ' 14 ) “ company ’ ’
(a) means a railway company, and includes every such 

company and any person having authority to construct or oper
ate a railway,

Formerly 51 Viet., cap. 29, see. 2(a), and 3 Edw VII., cap. 
58, sec. 2(e). See 8 Viet., cap. 20. sec. 3 l Imp.), 17 & 18 Viet., 
cap. 31, see. 1 (Imp.), 30 & 31 Viet., cap. 127, see. 3. and 31 & 
32 Viet., cap. 110. sec. 2.

The words “every such company and*’ are new.
(b) in the sections of this Act relating to telephone tolls, 

means a company, as defined in the last preceding paragraph, 
having authority to construct and operate, or to operate a tele
phone system or line and to charge telephone tolls, and includes 
also a telephone company and every company and person having 
legislative authority from the Parliament of Canada to construct



Sec. 2) INTEBPRKTAT10N. s
)md operate, or to operate a telephone system or line, and to 
charge telephone tolls, and

(r) in the sections of this Act which require companies to 
furnish statistics and returns to the Minister or provide penal
ties for default in so doing, means further any company con
structing or operating a line of railway in Canada, even 
although such company is not otherwise within the legislative 
authority of tin* Parliament of Canada, and includes any 
individual not incorporated who is the owner or lessee of a rail
way in Canada, or party to an agreement for the working of 
such a railway. 3 Kdw. VÎT., cap. .">8. see. 302.

in the Act of 1003, this sub-section i4) consisted only of the 
present sub-section 4(fl) with the omission of the words “every 
such company and. ” Sub-section 4(h) is new. Sub section 4 r) 
is virtually the same as section 302 of the Act of 1003.

The word “further” in sub-section 40) evidently indicates 
tliât sections 40) and 4(/>) are intended to apply only to com
panies which are generally within the jurisdiction of the 
Dominion Parliament. See also see. .*>. infra. The legislation 
contained in section 410 and succeeding sections of the present 
statute falls under section 01 (fi) of the 1$. X. A. Act and is 
no doubt infra rires notwithstanding the exclusive jurisdiction 
of provincial legislatures as to local undertakings not declared 
to be for the general advantage of Canada.

Sub-section 4(/>) is in effect superseded (though it is not 
expressly repealed) by section 1 ( h i of the amending Act. 7-8 
Kdw. VII.. cap. til, which Act repeals the sections (3.V> to 3(»0) 
relating to telephone tolls but re-enacts them, extending their 
application so as to include telegraph companies. Section If/») 
of the amending Act extends sub-section i/>) above, in the same 
manner and changes the words “every company and person hav
ing legislative authority from the Parliament of Canada to con
st met. etc.,” to read “every company and person within the 
legislative authority of the Parliament of Canada having power 
to construct, etc.” The section of the amending Act is evidently 
wider ill its scope. Vpon the wording of the above sub-section

1 it would no doubt be contended that companies and persons 
having power not conferred by legislative authority of the Par
liament of Canada (for example, companies incorporated and 
authorized by provincial legislation whose undertakings are
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declared to be for the general advantage of Canada) are not 
within the meaning of the sub-section. The amendment meets 
this objection. The effect of the amendments is to bring under 
the jurisdiction of the Board of Railway Commissioners all tele
graph and telephone companies within the legislative authority 
of Parliament whether authorized to construct and operate rail
ways or not.

•• costs." (5) '‘costs’* includes fees, counsel fees and expenses.
See sections 44, 58, 199, 214, 219, etc. It means as between 

solicitor and client : Can. Northern Co. v. Uobxnson, 8 Can. Ry. 
Cas. 244.

•• county." (6) “county” includes any county, union of counties, rid
ing, or division corresponding to a county, and in the province 
of Quebec, any separate municipal division of a county ;

Formerly 51 Viet., cap. 29, see. 2(b) ; 2 Edw. VII., cap. >8. 
see. 2(f). See also Interpretation Act, R.S.C.. 190b, see. :14 
(3).

• court." (7) “court” means a superior court of the province or dis
trict. and. when used with respect to any proceedings for

(a) the ascertainment or payment, either to the person 
entitled, or into court, of compensation for lands taken, or for 
the exercise of powers conferred by this Act, or

(b) the delivery of possession of lands, or the putting down 
of resistance to the exercise of powers, after compensation paid 
or tendered,
includes the county court of the county where the lands lie ;

51 Vic., cap. 29, sec. 2(f) : :l Edw. VII., cap. 58, secs. 2(f) 
and 156. All the words after the word “district” are new. In 
the Act of 19011 the word “Court” as used in sections 157 to 
174 inclusive (relating to compulsory taking of lands, arbitra 
fions and compensation) was defined by sec. 15b to include the 
County Court of the County in which the lands lay. The pro
ceedings indicated by these sections of the old Act (sections 
192 and 220 of the present Act ) are no doubt the proceedings 
referred to in sub-sections 7(a) and Kb), su/tra. The eorres 
ponding definition of “judge” in subsection l.'i must be read in 
connection with sub-section 7 and except as indicated by sub 
sections 7(a) and Kh) does not include a County Court judge.
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For example, application under section 184 must still be made 
to a Superior Court Judge.

(8) “Exchequer Court** means the Exchequer Court of^J®1»*- 
Canada; 3 Edw. VII., cap. 58, sec. 2 (g).

(9) “express toll” means any toll, rate or charge to be^KipN»» 
«•barged by the company, or any person or corporation other
than the company, to any persons, for hire or otherwise, for or 
in connection with the collecting, receiving, caring for or hand
ling of any goods for the purpose o4’ tiding, carrying or 
transporting them by express, or for or in connection with the 
sending, carrying, transporting or delivery by express of any 
goods, or for any service incidental thereto, or for or in connec
tion with any or either of these objects, where the whole or any 
portion of the carriage or transportation of such goods is by 
rail upon the railway of tin» company. (New.)

This sub-section has special reference to sections 348 to 354 
nifra), (6 Edw. VII.. cap. 42, sec. 27) by which express tolls 

are now made subject to tin* approval of the Board.
(10) “goods” includes personal property of every descrip-"<;...,da

tion that may lie eonveyed upon the railway, or upon steam 
vessels, or other vessels eonneeted with the railway ;

Formerly 51 Viet., see. 2(f) amended; 3 Edw. VIT., cap.
58, see. 2(h). The same word is defined in the English Acts, 8 
Viet., cap. 20, sec. 3, from which the definition in 51 Viet., cap.
29, (I).), see. 2(f) was taken. Compare the definition of the 
word “merchandise” in tin- English Act. 51 & 52 Viet., cap. 25. 
sec. 35. Presumably this definition of the word “goods” 
would apply as well to passengers’ luggage and cattle which 
occurred in the English definition of the word “traffic” in 17 
& 18 Viet., cap. 31, see. 1. and 3fi & 37 Viet., cap. 48, see. 3.
See Thr Quern v. Slade, 21 Q.B.D. 433, and McCormack v.
(•rand Trunk hMV. Co., 3 Can. Ry. Cas. 185; also note to that 
'•ase 3 Can. Ry. Cils., p. 189.

(11) “highway” includes any public road, street, lane or..High.
other public way or communication; WMV "

Formerly 51 Viet., cap. 29, sec. 2(g) ; 3 Edw. VII., cap. 58, 
see. 2(f). No similar definition appears in the English Acts.
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In the Township of illoucestcr v. Canada Atlantic If.W. 
Co., 1 Can. Rv. (’as. 827, p. 881. Loiuil. J., says : “The defen
dants say that hy this interpretation and the eonst met ion to he 
placed upon it hy the section of the Act where the word * high 
way’ is used the proper meaning to he given is ‘ A publie road 
opened up and in actual list* hy the public' and not an unopened 
road. I do not see why this restricted meaning should he 
adopted, more especially as the word ‘highway’ tncludis any 
public road, street, lane or other public way or communication.
I think it must he conceded that Parliament intended to give 
and did give, to the word ‘highway* a full and not a limited 
meaning.”

Therefore he holds that an unopened road allowance is a 
public highway within the meaning of this section ; hut it does 
not include a road merely shown on a plan registered hy a pri
vate owner and not up or adopted by the municipality.
City of Toronto v. (irand Tntnl; A*.IV. Co.. 82 O.R. 120, 1 Can. 
Ry. Cas. 82, not a mere “trail" or “way” which is not a public 
highway as of right : lloyh v. Canadian Southern If. IV. Co.. 14 
Man. Ij.R. 275, 8 Can. Ry. Cas. 4.

See Canada Atlantic Ifailway Company and Monta at amt 
Ottawa Hy. Co. v. City of Ottawa, 2 O.L.R. 886; 4 O.L.R. 56; 
1 Can. Ry. Cas. 208. 805. Yoiige Street Bridge Case. (fraud 
I rani, Ity.Co. v. Toronto, 10 O.W.R. 488. Toronto Viaduct 
Case, 42 S.C.R. 618.

;-iiini*ct- ( 12) “inspecting engineer" means an engineer who is 
emcioper.” ,|jtei| |)V the Minister, or hy the Board, to examine any rail

way or works, and includes two or more engineers, when two 
or more are so directed. 51 Vic., cap. 20. see. 2 (h) ; 8 Kdw. 
VII., cap. 58, see. 2 (j).

(18) “judge” means a judge of a superior or county court 
hereinbefore mentioned, as the case may he. 51 Vic., cap. 20. 
sec. 2 ( i) ; 8 Kdw. VII.. cap. 58. sec. 2 Z) and 156.

See note under sub-section 7. supra.
••jiiMive.’ ( 14) “justice" means a justice of the peace acting for the 

district, county, riding, division, city or place where the matter 
requiring the cognizance of a justice arises; and, when any 
matter is authorized or required to he done hy two justices, the 
expression “two justices” means two justices assembled and

44
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acting together. 51 Vie., cap. 211. nee. 2 (j); 3 Kdw. VII.. cap. 
r>8, sec. 2 (/), amended.

The section formerly contained, after the word “arises.” 
the words “and who is not interested in the matter.”

(1.)) “lauds” means the lands, the acquiring, taking or Unde.
using of which is authorized by this or the Special Act. ami 
includes real property, messuages, lands, tenements and here
ditaments of any tenure. .">1 Vie., cap. 211. see. 2 (ni) ; 3 Kdw.
VIT., cap. 58, see. 2 (**),

This section in the Act of 1903 read as follows:
• in) The expression “lands** means the lands, the acquir

ing, taking or using of which is incident to the exercise of the 
powers given by this or the Special Act, ami includes real pro
perty, messuages, lands, tenements and hereditaments of any 
tenure.

Kor the English definition see 8 Viet., cap. 18, see. 3 (Imp.), 
and 8 Vie., cap. 20, see. 3 (Imp.). In England this definition 
includes sub-soil where there is authority in a special Act to 
take tin* sub-soil without appropriating the surface. Fa rim r 
v. Waterloo and dtp AMV. Co. (1895), 1 Ch. 527. It is said 
in Browne and Theobald 3rd Edition, p. 134. that it also 
includes an easement, but in /«V Metropolitan District /«MV. Co. 
anil Cosh. 13 Ch. I). 607 at p. 616, .1 easel, M. R„ states that it 
does not include an easement and the promoters have no right 
to require land owners to sell them a mere easement in the land. 
Considered Midland /«MV. Co. v. 1Vright (1901), 1 Ch. 738.
Nee also (in at Western AMV. Co. v. Swindon, etc., /«MV. Co.,
22 Ch. D. 677, 9 A.C. 787, where the question was much dis
missed but no definite decision was come to. See Dcf'amp v. 
Hibernia AMV. Co., 47 N. J. L. 52. In re .lames llap AMV. Co. 
and WornII. 5 Can. Ry. ('as. 23 it was held by MacMahon,
•I.. that a reservation to the land owners of certain water rights 
and privileges hail the effect of invalidating an expropria
tion notice, as otherwise the effect would be to allow 
the railway company to expropriate a mere easement as 
to at b ast part of the lands described in the notice. Where the 
railway is empowered by a Special Act to take an easement this 
word may then be read into the word “lands.” Hill v. Midland.
21 Ch. 1>. 143. Cnder the English Act “lands” also includes 
minerals. Fi >nqfon v. Metropolitan Distrirf It. IV. Co.. 19 Ch.
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«•<mi pan y may not ignore it ho as to justify an entry on the lands 
he oevupies without his consent and without giving him the 
notices and taking the other steps prescribed by the Act.

Stewart v. Ottawa <V New York li. \V. Co., 30 O.R. 599.
This matter is fully discussed in the notes to lit Canadian 

ratifie /«MV. Co. and Hatter, 1 Can. Ry. Cas. at pp. 484, 485 
and 480.

A hare trustee is not an owner within the meaning of section 
171 of the Act of 1903 (now section 218, infra) and notice 
under that section must he served on the vestuis <|Ue trustent. 
lit Janies Itaij II. IV. Co. and Worrell, 5 Can. Ry. Cas. 21.

IMacer miners are owners within the meaning of the Act.
Ihiq v. Klondike Mines H.IV. Co.. 0 Can. Ry. Cas. 203.

(19) “Plan" means a ground plan of the lands and property •• ri*n• 
taken or intended to he taken ; 51 Vie., cap. 29, see. 2 (w?) ; 
amended 3 Kdw. VII.. cap. 58. see. 2 (q).

(20) “Legislature of any province” or “provincial legisla- rrow
.. i ■ - - * i • i • . i . i i olal lefliliturc means and in< any legislative body other than the tun- 

Parliament of Canada; 3 Kdw. VII., cap. 58. see. 2 (r).
This probably includes the legislature of a province before 

the union, liohertson v. G.T.fi. Co., 0 Can. Ry. Cas. 494 at p.
511. (irand Trunk R.W. Co. (1909), A.C. 325, 9 Can. Ry.
Cas. 149.

' 21) “Railway” means any railway which the company has - Railway 
authority to construct or operate, and * all branches, 
sidings, stations, depots, wharfs, rolling stock, equipment, 
stores, property real or personal and works connected there
with. and also any railway bridge, tunnel, or other structure 
which the company is authorized to construct ;

Taken from 55 & 50 Vie., cap. 27 (DA. Compare 8 Vie..
«•np. 20. see. 3 (Imp.), 35 & 30 Vie., cap. 50, see. 2 (Imp.), and 
30 & 37 Vie., cap. 48. see. 1 (Imp.). Under the English Em
ployers’ Liability Act it has been held that a railway includes a 
tramway upon the public road. Fletcher v. London United 
I ram tea qs Limited (1902), 2 K.R. 209. “Railway” distin
guished from “tramway:” lie Niaqara, St. Catharines and To
ronto /MV. Co.. 0 Can. Ry. Cas. 145.

It has no exact technical, only a variable meaning. Illackpool.
•t'.. Tramroad Co. v. Thornton (1907), 1 K.lt. at 583.

95
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Cnder I hr British Columbia Railway Aft, 1890, see. 48. it 
watt held that h tramway was a railway within the meaning of 
that act. Edison ("mural Electric v. Edmonds, 4 B.C.R. 4.>4.

* * Railway tracks11 held to include “street railway tracks" 
under the Customs Act, Toronto Ft.lt\ Co. v. Itcg. (1890), 0» 
L.4.P.C. 110.

See Montnal, tic.. It. IV. Co. v. Chahauyuay. tic., It.W . Co.. 
.‘15 S.C.R. 48; 4 Can. Rv. (’as. 8.4.

Coder the English Railway and Canal Traffic Act, 1888. .">1 
Ac 52 Vie., cap. 25, see. 25, a dork company having sidings 
within the area of its own property only was held not to he a 
railway. Ijondon d1 Indian Dock Co. v. Unfit Eastern It.W . Co.

1902). 1 KB. 508. And lines, sidings and platforms inside a 
company's premises and freight sheds were held not to Is* part 
of lands used for a railway within the meaning of a Municipal 
Assessment Act. Williams v. London d Sortli Western It.W. 
Co. ( 1899). 2 (j.R. 197, (1900). 1 Q.B. 700.

It has lieen held that the term “railway" by itself includes 
all works authorised to he constructed and therefore includes 
stations. Cother v. Midland It.W. Co., 5 R.C. 187. at p. 194 ; 
hut in Kngland it was held that the term railway under see. 92 
of 8 Vie., cap. 20 (Imp. i, did not include a station. Midland 
It.W. Co. v. Amhngah It.W. Co., 10 llare 448. In view, how
ever. of the express insertion of the word “stations'* in the 
definition given in the present Act such an Act as this would 
not apply in Canada.

“Railway" includes a temporary spur constructed for the 
purpose of obtaining gravel, and in respect of such spur the 
company can exercise the same powers as to highways, etc., as in 
respect of the main line. Canadian Cacific Co., v. Sorth 
Dumfries, 0 Can. Ry. Cas. 147. Rut see (Quebec Hridyi Co. v. 
Marie Roy, 42 S.C.R. 572: 5 Can Ry. Cas. 18. for the law on 
this point before the passing of 2 Edw. VII.. cap. 29. see. 1. 
as to expropriation of materials.

A mining company empowered to build a railroad as well 
has been held to be a railway in Nova Scotia for the purpose of 
obtaining the benefit of an exemption from taxation, so far as 
the railway portion of its works is concerned. International 
Coal Co. v. Cape Breton, 22 S.C.R. 405 ; and for sonic purposes 
even private owners of a railway on their own property may 
come within the term : Coopt r v. Hamilton, etc., Co.. 8 O.L.R 
454.



INTERPRETATION. 11Sec. 2j

(22) ‘‘Registrar of Wk" or “registrar" includes thve(l^*^‘r,‘îr 
registrar of land titles, or other officer with whom the title to 
the land is registered. (New.)

(2-1 ) “Office of the registrar of deeds” or “registry of 
deeds,” or other words descriptive id' the office id' the registrar 
of deeds, include the land titles office, or other office in which 
the title to the land is registered. (New.)

(24) “Rolling stock” means and includes any locomotive,‘^Kojiiii* 
engine, motor ear. tender, snow plough. Hanger, and every des
cription of car or of railway equipment designed for movement
on its wheels, over or upon the rails or tracks of the company.
3 Kdw. VII., cap. 58. see. 2 (/).

Compare 30 & 31 Vie., cap. 127. sec. 4 (Imp.).

(25) “Hail way Act, INtiH,” means the Act passed in the A*,lll1^* 
fifty-first year of Her late Majesty’s reign, chapter twenty-
nine. intituled An AcI respecting Ita il ways, ami the several 
Acts in amendment thereof. (New.)

(2l>) “Secretary” means the Secretary of the Board. 3-serre- 
Kdw. VII., cap. 58, sec. 2 (it).

(27) “Sheriff” means the sheriff of the district, county rid-••sheriff, 
ing. division, city or place within which are situated any lands
in relation to which any matter is required to be done hy a 
sheriff, and includes an under sheriff or other lawful deputy of 
the sheriff; 51 Vic., cap. 20. sec. 2 i.i); 3 Kdw. VII., cap. 58. 
sec. 2 (r).

(28) “Special Act” means any Act under which the com- "special 
panv has authority to construct or operate a railway, or which
is enacted with special reference to such railway, and includes 

(d) All such Acts,
/>) With respect to the Brand Trunk Pacific Railway Com

pany. the Sational Transcontinental Railway Act, and the Act 
in amendment thereof passed in the fourth year of His 
Majesty’s reign, chapter twenty-four, intituled An Act In
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amend the Xational Transcontimntal Kail way Act, ami the 
Hvheduled agreements therein referred to, and

if) Any letters patent, constituting a company's authority 
to construct or operate a railway, granted under any Act, and 
the Act under which such letters patent were granted;

51 Vie., eap. 29, see. 2(/) amended by 3 Edw. VII., cap. 
58, see. 2( if ) and now further amended by the insertion of sub
section (b) pursuant to 4 Edw. VII., cap. 32, sec. 4, and by 
recasting the clause which now appears as sub-section (c). 
Compare 36 & 37 Vie., cap. 48, see. 2 (Imp.).

In the Toronto Viaduct Case. Chief Commissioner Malice held 
that the fair meaning of the words “with special reference to 
such railway is with respect to the construction or operation of 
the railway dealt with earlier in the same clause and that Stat. 
56 Vic., eap. 48 validating the Esplanade Agreement was not 
a “Special Act” within the meaning of this clause. Affirmed 
42 S.C.R. 613; in appeal to P.C.

As to (r) compare R.S.C., 1906, cap. 79, sec. 5 (2 Edw. 
VII., cap. 15, see. 5) which prohibits the incorporation of rail
way. telegraph or telephone companies by Dominion letters 
patent. Sub-section (r) is no doubt still operative however, as 
to companies incorporated by letters patent of the Dominion 
before 3 Edw. VII., cap. 15, and such provincial companies as 
are subject to this Act for any purpose.

See 7-8 Edw. VII., cap. 61, Part 1, sec. 1(c) for definition 
of the words “Special Act” as used in that part.

'29) “Telephone toll" means and includes any toll, rate, or 
charge to be charged by the company to the public, or to any 
person, for the use of a telephone system or line, or any part 
thereof, or for the transmission of a message by telephone, or 
for the installation and use of telephone instruments, lines or 
apparatus, or for any service incidental to a telephone busi
ness :

See 7-8 Edw. VII.. cap. 61. Part 1. see. 1(c) for defini 
tion of “telegraph toll” as used in that part.

“Telegraph” in that part includes “wireless telegraph.” 
Ibid., sec. 1(d).

mn; nmt (301 “Toll” or “rate” means and includes any toll, rate, 
donned charge nr allowance charged or made either by the company, or 

upon or in respect of a railway owned or operated by the com
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pany, or by any person on behalf or under authority or consent 
of the company in connection with the carriage and transporta
tion of passengers, or the carriage, shipment, transportation, 
care, handling or delivery of goods, or for any service incidental 
to the business of a carrier ; and includes also any toll, rate, 
charge or allowance so charged or made in connection with 
rolling stock, or the use thereof, or any instrumentality or 
facility of carriage, shipment or transportation, irrespective of 
ownership or of any contract, expressed or implied, with res
pect to the use thereof; and includes also any toll, rate, charge 
or allowance so charged or made for furnishing passengers 
with beds or berths upon sleeping-cars, or for the collection, 
receipt, loading, unloading, stopping over, elevation, ventilation, 
refrigerating, icing, heating, switching, ferriage, cartage, stor
age, care, handling or delivery of, or in respect of, goods trans
ported, or in transit, or to be transported ; and includes also any 
toll, rate, charge or allowance so charged or made for the ware
housing of goods, wharfage or demurrage or the like, or so 
charged or made in connection with any one or more of the 
above-mentioned objects, separately or conjointly.

7-8 Kdw. VII., cap. 61, Part II., sec. 9, repealed the former 
section 2 (30) which read as follows : “toll” or “rate” means 
and includes any toll, rate or charge made for the carriage of 
any traffic, or for the collection, loading, unloading or delivery 
of goods, or for wharehousing or wharfage, or other services 
incidental to the business of a carrier. 3 Kdw. VII., cap. .*>8. see.
2 « 30). Sec 8 Vic., cap. 20. see. 3

(31) “Traffic” means the traffic of passengers, goods and 
rolling stock. 51 Vic., cap. 29, see. 2 (r) amended ; 3 Kdw. 
VII.. cap. 58, see. 2 O) amended.

See sub section (10), tupra, and note thereto; see also suh- 
sertion (24). Compare 17 & 18 Vic., cap. 31, see. 1 ( Imp.), 
and 3b & 37 Vic., cap. 48. see. 3 (Imp.).

32) “Train” includes any engine, locomotive or other, 
rolling stock. 3 Edw. VII., rap. 58, sw\ 2 (aa).

• Traffic."

2
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In Hollintfcr v. Canadian I Uni fit ll.W. Co., 21 O.K. 70.'», it 
had Is-en already held that an engine with tender moving 
reversely is a “train of ears’* within the meaning of see. 200 
of .'»1 Vie., cap. 20. now see. 29:{<</), infra. This was affirmed 
20 A.It. 244. In ('tint if v. Canatlian Cacific ll.W. Co., 1.'» O.K. 
574. it was thought, though not definitely derided, that an 
engine and tender would under the eor responding sert ion of 
R.K.C., eap. 109, Is* a “train of ears.”

Semble, a hand-ear moving upon the railway is not a “train 
within the meaning of 2 Kdw. VII . eap. 58, we. 228 mow see 
tion 29:1 (</), infra. Itnrich v. Canadian Cacific /•’</. Co., 12 
O.L.K. 022; 0 Can. Ry. Cas. 401

rluier- i 22) “The undertaking” means the railway and works, of
whatsoever desrription. wliieli the eompany has authority to 
roust met or operate ;

Formerly 51 Vie., eap. 29, see. 2 a ), 2 Kdw. VII.. eap. 58. 
see. 2 bli). In Kngland where a mortgage of the “undertak 
ing” is given it means the undertaking as a going coneern and 
the management van not he interfered with hy the mortgagees. 
(lardmr v. London, Chatham <t linin’ ll.W. Co.. L.K. 2 Ch. 
201. See Win allt t/ v. Sill.slom , tic.. Co., 29 Ch. |). 715.

In Clnl/ts v. SI. Calharint s ami Siaijara (Unirai I». IV. Co. 
1s O.K. 581, it was sai«I that “in railway parlanee tin* under
taking has been defined to mean the eomplete work from which 
returns of money or earnings arise.” see 19 O.K. 501. See 
also Drummond v. South Hasltrn ll.W Co., 24 L.O .1 in*. 270.

In Canadian Cad fir lift. Co. v Vo rlh Dumfrits. ti Can. Ry. 
(’as. 147. the Hoard of Railway Commissioners referred to this 
suh-seelion and held that a railway eompany might divert a 
highway for the purposes of a spur to a gravel pit. such a spur 
and its connections being part of “the undertaking” within 
section 118 of the Railway Act. 1902 i now section 151. infra).

The definition as it stands seems to give the word a much 
less extended meaning than customarily attaches to it when 
used in connection with •.•/., mortgages to secure debentures of 
stock companies. As to the effect of a mortgage charge on the 
undertaking of a railway, see I’lnl/ts v. SI. (Uilharim s, tic., ll.W. 
I <>., 18 O.R. .>81. 19 O.K. .>01 ; see also Toronto (h ncral Trust* 
Cor/ntralion v. (Unirai Ontario ll.W Co., li O.L.K. 1. 2 Can Ry. 
Cas. 274; affirmed 8 O.L.K 242. 4 Can. Kv. (’as. 228; affirmed 
. 1905) a.C. 57(1; 74 L..L1\C lit;
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(34) “Working expenditure” means ami includes 

(a) all vx|H‘iia<‘s of maintenance of the railway,
<6) all such took rent* or annual sum* as are paid in res

pect of the hire of rolling stock let to the company, or in respect 
of property leased to or held liy the company, apart from the 
rent of any leased line,

(r) all rent charges or interest on the purchase money of 
lands belonging to the company, purchased but not paid for, or 
not fully paid for,

(V/ i all expenses of or incidental to the working of the rail
way and the traffic thereon, including all necessary repairs and 
supplies to rolling stock while on the lines of another company.

O) all rates, taxes, insurance and sat ion for acci
dents or losses,

(/) all salaries and wages of persons employed in and about 
the working of the railway and traffic.

iff) all office and management expenses, including direc
tors' fees, and agency, legal r like expenses,

(h ) all costs and expenses of and incidental to the compli
ance by the company with any order of the Hoard under this 
Act, and

(•) generally, all such charges, if any, not hereinbefore 
otherwise specified, as. in all cases of English railway com
panies, arc usually carried to the debit of revenue as distin
guished from < account. 51 Vic., cap. 29, see. 2 i.r); 3
l'idw. VII. cap. 58, see. 2 (rr) rearranged.

Working expenditure includes wages (Allan v. Manitoba. 
<*b., /MV. Vo., 13 C.L.T. 349) : instalments and arrears of 
instalments of purchase price of rolling stock the property in 
which has not passed to the railway company, fUr Eastern, etc.. 
/MV. Vo., 45 Oh. D. 367 -.) necessary repairs (Sag< v. Shore 
Lint /MV. Vo., 2 X.R. Eq. 321. 2 Can. Ry. Cas. 271 ;) it does not 
necessarily include all expenses of operation and management 
incurred under an order of the Court (Vharlchois v. 6..V.1V, 
1 fintral /MV. Vo.. 11 Man. L.R. 42 and 135) ; nor in England 
the cost of defending an action to establish claims arising prior

71

04

21



16 CANADIAN RAILWAY ACT. (SCC. 3

to the receivership (lie Wrexham Mold, etc., Ji.W. Co. (1900),
1 Ch 261; 2 Cli. 4.16).

Apart from the Statute, it appears that the Court has 
inherent jurisdiction to permit a receiver to make any neces
sary expenditures to save or properly maintain the property, 
hut where all parties are not represented the necessity for 
such outlay must he very clear.

Greenwood v. Algesiras, tic.. II.W. Co (1804), 2 Ch. 205: 
Securities, etc.. Corporat ion v. Ilriyhton, 68 L.T. 240 ; Hitch it 
v. Central Ontario li.W. Co., 7 O.L.K. 727, 10 O.L.R. 5, 3 Can. 
Ry. Cas. 357, 4 Can. Ily. Cas. 347.

thVi'vecv." (35) When any matter arisen in respect of any lands which 
are not situated wholly in any one district, county, riding, divi
sion, city or place, and which are the property of one and the 

sheriff" same person, “clerk of the peace,” “justice,” and ‘‘sheriff, 
respectively, mean any clerk of the peace, justice or sheriff for 
any district, county, riding, division, city or place within which 
any portion of such lands is situated. 3 Edw. VII., cap. 58, sec.
2 (dd). Amended hy the omission of the clause “and the expres
sions ‘clerk of the peace’ ami ‘sheriff’ respectively include the 
like persons as in other cases.”

sp.'cini nvt 3. This Act shall, subject to the provisions thereof, he con
strued as incorporate with the Special Act, and, unless other
wise expressly provided in this Act, where the provisions of this 
Act, and of any Special Act passed hy the Parliament of Can
ada. relate to the same subject-matter, the provisions of the 
Special Act shall, in so far as is necessary to give effect to such 
Special Act, he taken to over-ride the provisions of this Act.
3 Edw. VII., cap. 58, sees. 3 and 5.

Special Act. These words are defined ante, see. 2 (28). 
Since 2 Edw. VII., cap. 15. see. 5 (I).), (now R.S.C., cap. 7b. 
see. 5) a railway company may only he incorporated hy Act 
of Parliament and not hy letters patent.

Section 27 of the Consolidated Railway Act, 1879. which 
was incorporated into the charter of the Canadian Pacific Rail 
way Company hy their Special Act, provided that actions foi- 
damages must he brought within six months. Under suhsc 
<|iient general Railway Acts taking the place of the Act of
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1879, the period of limitation was enlarged to one year. In a 
British Columbia ease, Northern ('nanties Invest an ut Trust v. 
Canadian Pacifie Ihj. Co., (13 B.C.R. 130; 7 Can. Ry. (.’as. 
104) it was argued for the defendants that the Act of 1879 by 
its incorporation into their Special Act, became part of their 
Special Act in such manner as not to Ik* affected by subsequent 
general railway legislation, and that the provision as to a six 
months' limitation period over-rode the general provision of 
a one year period. Martin. J., upheld this contention; but it 
was held on appeal to the full court (by Hunter, V. J., and 
Clement, .1.. Irving. J„ dissenting) that under R.S.C., cap. 1. 
sec 20. ( Interpretation Act) the subsequent general Railway 
Acts must be held to have been substituted for the Act of 
1879 and successively incorporated in its stead into the defen
dant Company’s charter, so far as not inconsistent with the 
Special Act itself.

When in a Special Act there are provisions inconsistent 
with the General Railway Act then in force it has been held 
even without an express statutory declaration that the provi
sions of the Special Act must prevail : ('anadian Pacific /«MV. 
Co. v. Major. 1 lt.C.R 287; 13 S C R. 233. Ontario, etc., /MV. 
Co. v. Canadian Pacific /MV. Co.. 14 O.R. 432. In the latter 
case the following useful general principles of construction 
are laid down.

(a) When a company is incorporated by a Special Act and 
there are provisions in tin- Special Act as well as in the 
general Act on the same subject, which are inconsis
tent. if the Special Act gives in itself a complete rule 
on the subject the expression of that rule amounts to 
an exception of the subject matter of the rule out of 
the general act ; but

(M When the rule given by the Special Act applies only 
to a portion of tin- subject, the Special Act may apply 
to one portion and the general act to the other.

In Hubert mom v. (hand Trunk /«MV. Co. it was held by the 
Board (6 Can. Ry. Cas. 494) affirmed by tin- Supreme Court 
of Canada (sub nom. (hand Trunk Ihj. Co. v. Robertson, 39 
S.C.R 78Hi, and again affirmed on appeal to the Privy Council 
A C. (1909) 325, 9 Can. Ry. Cas. 149. that a clause in the com
pany’s original Act of Incorporation (an act of tin* old Pro
vince of Canada) requiring it to furnish third «-lass passenger 
accommodation at two cents a mile was still in force as it had 
not been expressly repealed, and as this provision of tin- Spe- 

2 HI,.
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And m»y 

limit or

vial Act vould not Im* rvgartlt*tl as having hrrn 
repealed hy subsequent general railway legislation. The ease is 
instructive on the whole question of the effect of special and 
general acts affecting railway companies.

See also Hoards of Tradt o) (loll #/ al. v. drawl 'Irani, /»*//. 
Co., 8 ( 'an. Hy. (’as. 195. 2 ibid 202. 42 S.C.H. til2.

4. If in any Special Act passed by the Parliament of Can
ada previously to the first day of February, one thousand nine 
hundred and four, it is enacted that any provision of the Rail
way Act. 1888, or other general railway Act in force at the time 
ol the passing of such Special Act, is excepted from incorpor
ation therewith, or if the application of any such provision is. 
by such Special Act, extended, limited or qualified, the corres
ponding provision of this Art shall be taken to be excepted, 
extended, limited or qualified, in like manner. 2 Edw. VII.. 
cap. 58, see. 5.

“ Com spondinp provision.’* This term appeared in the 
Consolidated Railway Act of 1888. It was never decided under 
that or previous Statutes « g the same expression whe
ther a section dealing with the same subject matter in an 
amended form was a “corresponding provision" or not. It is 
conceivable that such amended clause might be a similar with
out being a corresponding provision.

1425
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PART 111

Aimm.k ATioN of Act.

General It e marks on Section* .1 to s.

At first the General Railway Act was only made applicable 
to companies thereafter incorporated. 14 & 1T> Vic., cap. 51. 
sec. 1 and 2. and when the Dominion of Canada was created 
and its Parliament legislated for railways within its jurisdic
tion. it was directed that the General Railway Act should apply 
only to the Intercolonial Railway and to all railways which 
might thereafter he constructed under the authority of any 
special Act passed by the Parliament of Canada, and to all 
companies thereafter to he incorporated for their construction 
and working, 31 Vie., cap. (18. sees. 2. 3 and 4. Accordingly 
the Great Western Railway Co., which had been incorporated 
long before Confederation, was able to plead successfully that 
the last named statute and the amending Act of 34 Vic. (1).), 
cap. 43, see. 20 (4) did not apply to it. Scott v. (ireat 
Western It. IV. Co., 23 V.C.C.P. 182. Allan v. Great Western 
It.IV. Co.. 33 I .C.R. 483. But this ruling was first broken into 
by 38 Vie. i I).), cap. 24. see. 4. which enacted that sec. 20 of 
34 Vic., cap. 43. should apply to every railway company there
tofore incorporated. See Scarlett v. Gnat Western It.W. Co., 
41 I.C.R. 211. at p. 214. And gradually by subsequent legisla
tion all the provisions of the General Act became binding upon 
companies previously incorporated, even though they had been 
incorporated by special Acts of Paliamcnt, which at the time 
wi re self contained.

By sec. 5, infra, the Act is to apply to all persons, com
panies. and railways other than Government railways, within 
the legislative jurisdiction of the Parliament of Canada, and 
also foreign railway companies owning, operating, controlling 
<>r running trains over railways in Canada described in see. 
•>.\ 8-9 Kdw. VII.. cap. 32. sec. 11. By the British North, 
America Act, 30 & 31 Vie., cap. 3 (Imp.), see. 91, sub-sec. 
29. all classes of subjects expressly excepted in the enumeration 
of the classes of subjects assigned exclusively to tile legisla 
turcs of the Provinces were to be within the jurisdiction of 
the Dominion of Canada ; and by see. 92, sub-sec. 10, the fol
lowing classes are excepted from Provincial jurisdiction, and 

II»]
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therefore are within the exclusive jurisdietion of tin* Dominion 
of (’amnia :

fl) Lines of steam or other ships, railways, canals, tele
graph* and other works and undertakings connecting 
the Province with any other or others of the Provinces 
or extending beyond the limits of the Province.

(/>) Such works as, although wholly situated within the 
Province, are, before or after their execution, declared 
by the Parliament of Canada to he for the general ad
vantage of Canada or for the advantage of two or more 
of the Provinces.

Cnder the Dominion Railway Act of 1888, .>1 \ ie., cap. 20, 
sec. .'loti, certain railways, including the Intercolonial Railway, 
the Grand Trunk Railway, the Canada Southern Railway and 
the Canadian Pacific Railway, and some others which are now 
amalgamated with these companies were thereby declared to he 
works for the general advantage of Canada; and by see. 807 it 
was enacted that they should he thereafter subject to the legis
lative authority of the Parliament of Canada, but that the pro 
visions of any Act of the legislature of any Province of Canada, 
passed prior to May 2.">th, 1888, relating to such railway or 
branch line, and in force at that date, should remain in force 
so far as they were consistent with any Act of the Parliament 
of Canada thereafter passed. These sections were originally 
enacted by 46 Vic., cap. 24, see. 6 (I).).

Section 808 of the Dominion Railway Act. 1888, provided 
that the Governor-General, might, by proclamation or proclam
ations, confirm any one or more of the acts of the Legislature 
of any Province passed lx*fore the passing of the statute relat 
ing to any railway which by Act of the Parliament of Canada 
had been declared to he a work for the general advantage of 
Canada; and after the date of such proclamation the act or 
acts thereby declared to be confirmed wen* to he confirmed, 
ratified and made as valid as though duly enacted by the Par
liament of Canada.

By (12 & <18 Vic., cap. 28, sec. 1 (I).), it was enacted that 
street railways and tramways, while declared to he subject 
to such provisions of the Railway Act as had reference to rail 
way crossings, junctions, fences, penalties and statistics should 
not by reason of the fact of the crossing or connecting with 
the railways i*d in sec. 806, of hi Vic., cap. 20, lie con
sidered to be works for the general advantage of Canada, nor 
subject to any other provisions of that act; and special refer

71
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dice was made to electric railways passing over the property of 
ljueen Victoria Niagara Falls Park. which had I wen previously 
excepted by f>ti Vie., cap. 27, sec. 3 11).). These sections are 
not found in the present statute, (though provincial railways 
and street railways which cross or connect with railways sub
ject to this Act are by section 8 made subject to certain pro
visions of it) and the question whether any company is gen
t-rally within the jurisdiction of the Parliament of Canada 
must depend upon whether

(a) Its lines are lines between two or more Provinces or 
extending lieyond the limits of a Province, or

(b) Whether they are declared by any special Act to he a 
work for the general advantage of Canada or for the 
advantage of two or more Provinces.

Probably the railways mentioned in sec. 30b of the former 
consolidation all remain subject to the jurisdiction of the Par
liament of Canada, because they are part of a system connect
ing two or more Provinces, or extending beyond the limits of 
a Province, or the company with which they have amalgam
ated has been declared by Special Act to be a work for the 
general advantage of Canada. If a railway lying wholly 
within the limits of one Province has maintained its separate 
organization or, though crossing a railway within the jurisdic 
tion of the Dominion of Canada, lies wholly in one Province, 
an interesting question may arise whether it is now subject to 
the Dominion Railway Act or has become subject to the provi
sions of the Provincial Statutes only.

Difficult constitutional questions frequently arise out of 
these and similar enactments in considering their effects upon

(a) The general law as administered in any of the Pro
vinces.

' b) Their effect upon Provincial legislation, and
(c) Their effect upon other persons or corporations with 

whom the railway comes in contact.
A short summary of the effect of the cases upon these three 

points now follows :
(«) In Canadian Pacific Hallway Company v. Hoy ( 1902) 

A.C. 220, 1 Can. Ry. Cas. 170, it was argued, and indeed de
eded by Bosse, .!., delivering judgment of the Court of King’s 
Bench in Quebec that a statute conferring upon a railway com
pany the power to use fire, ought not to 1m* so interpreted as to



22 CANADIAN RAILWAY ACT. (Sec. 5

result in an infraction or invasion of the QucIhm* Civil Law, 
under which a railway company has always been held liable 
for tire set out by its locomotives, even though no negligence 
were proved. In other words that court declined to hold that 
Parliament legislating within its jurisdiction is supreme over 
the civil law, but this contention was disaffirmed by the Privy 
Council in the same ease reported 1 Can. Uy. Cas. 19f>, and it 
was there held that Parliament so legislating upon matters 
assigned to it was supreme over the civil law as well as over 
the common law as administered in the other Provinces and 
this notwithstanding the wording of see. 2*8. of 51 Vie., cap. 
29 (I).), now see. Ill Hi. sub-see. 4. infra.

It was explained by Sir Charles Fitzpatrick, then Minister 
of Justice, now Chief Justice of the Supreme Court, in 8 Rev. 
Leg. N.S. ill Mi, that the decision of the (Quebec judges appeared 
to have been based upon a misapprehension of the difference 
between the limited powers of the old French Parliament and 
the absolute authority of the Parliaments of (Ireat Itritain and 
similarly of Canada when the latter legislated upon subjects 
within the general scope of their jurisdiction : see also Hill v 
WimImoumI, Q.K. 15 S C 580, it IJ It. 14

( h ) The effect of legislation declaring a railway to be a 
work for the general advantage of Canada upon prior or subse
quent provincial legislation has been considered in a number 
of eases, of which the following is a summary :

In IV#,\V# ni ('omitriis A*.IV. Co. v. tYimlxor <V Anna/wlis A’. 
IV. Co.. 7 A.C. 178. it was argued that the Dominion of Can 
ada had no power under the sections of the li.N.A. Act a I reads 
Mentioned, to pass legislation which would have the effect of 
setting aside an agreement validated by Provincial Statute 
Their Lordships, while finding il unnecessary to decide this 
point, stated that whether the Parliament of Canada had or had 
not power to impair the obligations of legislative contracts of 
tbis character any net which purported to do so would be 
strictly construed and they would strive as far as possible to 
reconcile the two statutes rather than allow a subsequent 
Dominion statute to alter the terms of an agreement duly 
sanctioned by the Provincial Legislature. This ease was 
followed in Commissioni r of C'iltlo Works i f'a/n Colony ' 
\. I.oifan 1 1908). A.C. 1155. Where also a railway is incur 
perilled under Provincial legislation designed to connect 
with a similar undertaking in another country or province the 
Dominion Parliament has no power on that account to legislate



Sec. 51 APPLICATION OK ACT.

r«*s|>ec*1 itiK tin* provincial umlcrtaking unless it first declares 
that the same is a work for the general advantage of Canada 
and the provincial legislation is valid even though the result 
of carrying it out will he to effect a connection with a similar 
work in another country or province. Kuroptan iV Sort It Aw- 
trial" //.It . Co. v. Thomas, 14 X.H.R. 42, 2 Cartwright 4211; 
and so also where a company has been incorporated hy 
Dominion Statute for tin* purpose of establishing telephone 
lines in the several provinces, hut not of connecting two or 
more provinces, and where the undertaking was not declared 
to he for the advantage of Canada or two or more provinces it 
was held that the Dominion Statute, so far as it professed to 
confer a right to erect poles in the streets of cities and towns, 
was invalid : Htgina v. Mohr, 7 (j.L.R. 182, 2 Cartwright 2.77. 
Rut where such a telephone company is expressly declared to 
he a work for the general advantage of Canada it may erect 
poles in the streets of cities and towns without obtaining tin- 
prior consent of the municipality as required by Provincial 
Municipal Legislation: ('itg of Tttronlo v. Htll Tt It photo Cout 
pang, 2 OCR 405: 0 O.L.R. 227, (1905), A.C. 72; and the 
I'rivv Council in their judgment disapproved of Htgina v. 
Mohr, supra. And even though the company should have pre
viously confined the exercise of its powers to one province only, 
it is nevertheless a Dominion Company and may fully « xeivisn 
the powers it derives from the Dominion in that one province: 
Colonial Hu titling, tic., Associai ittn v. A Hornt g-Ht nt ml, (fut- 
lot-. 9 A.C. 177, at p. 107.

A Dominion Railway is, however, subject to any Provincial 
Statutes governing the general administration of justice in that, 
province so long as those statutes do not affect its road-bed or 
the operation of the railway. For instance, most of the provi-f 
'ions of the Workmen's Compensation Acts of the various pro
vinces apply to a Dominion Railway : ('anatla Soulhtru //.IV 
('<>. v. .lari,sou, 17 S.C.R. 21L. and such a company is liable for 
taxation under various provincial laws: danatlian Hat-i fir l!.\Y. 
Co. \. Attlrt llano th Honstcours, (j.R., 7 (|IV 121. (1899). 
VC. 207. This ease well illustrates the difference between pro
vincial legislation affecting the construction or operation of a 
railroad and provincial legislation affecting merely the adminis
tration of the law and the civil rights and liabilities of railroad 
companies. See particularly the remarks of Lord Watson 

18991. AC. at p. 272. which are quoted 2 Can. Ry. Cas. 
I»p. 2bb and 2b7. See also ('il g of (Jut Inc v. (tramI Trunk HAY. 
<V. 20 S.C.R. 72.
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It was also held in the Province of (juelw that where n 
Provincial Statute (.Vi Vic., cap. .'hi, tj. ) provided for the 
sequestration of a railway that statute dealt with procedure 
merely and was applicable to a Dominion line. As sequent ra
tion would have the effect of interfering with the actual road 
lied and railway appliances it may lie doubted whether this 
ease would lie followed in other provinces. Two Judges. Hall 
and Wurtele, *1. J.. dissented : Hait tit ('halcar /Ml’. Co. v. 
Xanttl, R.J.Q., !i H.<\ 47, Ij.R., Ô <j.B. <i4. But it has also 
been held in (jileliee that the land of a railway cannot lie wild 
for taxes: Mont mil, etc., It. IV. Co. v. Longutil, It. 9 S.C. 3 : 
reversed QK. 10. S.C. 182. on the ground that a wharf on 
which no rails are laid is not an integral part of the railway. 
The Dominion of Canada also has power to legislate affecting 
property and civil rights as applied to a Dominion Railway and 
tnerefore it has been held in Vogt I v. I Ira ml Trank It. IV. Co. 
and Morion v. 11 rand Tru ik /,*. IV Co.. 2 OR 107. 10 A R 162. 
and 11 S.C.R. 612. that the Federal Parliament has power to 
declare that contracts made by railway companies against the 
result of their own negligence shall Ik* invalid.

It has also power to enact as in 4 Kdw. VII.. cap. 31 that 
no action by an employee for damages for personal injury shall 
he barred by conditions imposed by the railway company. 
Hrand Trank It. IV. Co. v. Altorm y-llt nt ral. 36 S.C.R. 136 ; 
û Can. Ry. Cas. 1. affirmed by the Privy Council, 76 L.J.P.C. 
23. i 1007) A.C. 0.'»: 7 Can. Ry. Cas. 472 So also the Dominion 
Parliament may legislate upon questions of procedure where 
they affect Dominion railways : Lamont v. Canadian Pacific P. 
IV. Co . .'» Terr, Lit. 00; 3 Can. Ry Cas. 124 ; Findlay v. 
Canadian Pat i/it It.IV. Co.. 2 Can. Ry. Cas. 380. and see notes 
at page 383; and Zininitr v. (Irand Tranl: It. IV. Co.. 10 A.R. 
603.

And though municipal institutions are subjects of provincial 
jurisdiction, federal legislation imposing burdens on municipal 
ities by compelling them to pay the cost of works necessary for 
protection of the public is mira rirts, if ancillary to through 
railway legislation. City of Toronto v Canadian Pacific II.IV 
Co. ( 1908). A.C. Ô4; 7 Can. Ry. Cas. 282. Where, however, a 
Provincial Statute will interfere with the physical condition of 
a Dominion Railway that statute will Is* uneonstitii 
tional : Tlu Canadian Pacific I!. IV. Co. v. Xtdrr Paint dt If oust 
coant. supra. And so a Provincial Statute enacting that every 
railway company operating under the authority of the Do
minion Act which fails to erect fences alongside of its track
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shall he liable in ilamages lor cattle killed or injured by its 
trains or engines was declared to lie ultra rires-. Madden v. Sci
st, n d Fort Sheppard /«MV. Co., 5 B.C.R. 541, (1899), A.C. 
826, and in Grand Trunk /«MV. Co. v. Therrien, 30 S.C.R. 485, 
it was held that provincial legislation in respect of farm cross
ings or the structural conditions of a Dominion railway was 
ultra vires.

Provincial legislation imposing liability on Dominion Rail
ways as to fires caused by their engines was held ultra vins, 
Canadian Faeifie Hy. Co. v. /«'< x. 30 8.C.R. 47. 6 Can. Ry. Cas. 7 
Hud 171), 441 So also the Ontario Ditehes and Watercourses Act, 
R.S.O. 1887, cap. 190. was held to he inapplicable to a Dominion 
Railway Company : Miller v. Grand Trunk /«MV. Co., 45 C.C.R. 
222; and this principle was adopted in McCrimmon v. Township 
of Yarmouth. 27 A.R. 636, and tin* provisions of tin* Ontario Rail 
way Accidents Act, 44 Vic., cap. 22, now R.S.O. 1897, cap. 266. 
do not affect a Dominion Railway, Monkhouse v. Grand Trunk 
I,'. IV. Co., 8 A.R. Ii37 ; Clegg x. Grand Trunk /«MV. Co., 10 O.R 
708, nor do tin* provisions of the Workmen’s Compensation Ac(, 
now R.S.O. (1807), cap. 160, se«*. 5, requiring that railway 
frogs should h«* packed during certain months of tin* year apply 
to a Dominion railway and this notwithstanding the fact that 
the general provisions -of that statute creating a liability for 
injuries received by a workman in tin* employ of the master 
an* made applicable as above mentioned : Washington v. Grand 
Trunk /«MV. Co.. 24 A.R. 183. This decision was reversed upon 
the construction of the Dominion Railway Act, 51 Vic., cap. 
2!» sec. 262, but tin* view of the Court of Appeal in their report 
of the ease was not attacked : see 28 S.C.R. 184, ( 1800) A.C. 
275. So also tin* Provincial Legislature cannot confer upon a 
provincial railway power to cross a Dominion line except sub
ject to the provisions contained in tin* Dominion Railway Act . 
Canadian Faeifie /«'.IV. Co. v. Northern Faeifie /«MV. Co., 5 
Man. L.R. 301. nor d<s*s a provincial statute for tin* régula- 
lion of public franchises apply to a railway declared to be a 
work for the general advantage of Canada: Attorney-General, 
, .c rel. \ Vancouver, Victoria and Eastern /«MV. Co.. 0 B.C.R. 
338; 3 Can. Ry. Cas. 137; see also Yale Hotel Co. v. same 
defendants, 0 B.C.R. 66, 3 ('an. Ry. Cas. 108. In Freeze v. 
Midland U. IV. Co., 26 (Ir. 225, it was held that a mechanic's 
lien could not Ik* enforced against a railway and in King v. 
Alford, 0 O.R. 643 and Larsen v. Nelson and Fort Sheppard 
/•MV. Co., 4 B.C.R. 151, it was suggested, though perhaps not 
definitely decided, that such a lien created by virtue of a pro-



uncial statute would not attach against a Dominion Railway. 
Certainly on principle such a lien should not Is* enforced, for 
it would necessarily result in a sale of the undertaking, some 
thing that no provincial statute could authorize.

In ('rawford v. TilJcn, VI O.L.R. 169; 14 O.L.R. 572; 6 
Can. Ry. Cas. 300, 437, it was held hy a Divisional Court and 
aflirmed hy the Court of Appeal for Ontario that a mechanic's 
lien tiled in one county could not he enforced hy sale of either 
the whole or any part of a railway under federal jurisdiction 
which passed through more than one county. Rut the judg
ment of Meredith, d. A., and some remarks of the other judges, 
indicated that the decision hinged rather on the impossibility
of enforcing the lien in question without selling pit... meal and
so disintegrating the railway and defeating the object of the 
federal legislation, than on the constitutional proposition that 
provincial legislation of the nature of the Mechanics’ Lien Act 
can not be made to apply to a Dominion railway. And, quaere, 
whether if a railway declared hy Parliament to he for the 
general advantage of Canada, lay wholly within one county, 
or if uinler provincial legislation a mechanic’s lien could be 
filed against the whole railway (passing through two or more 
counties hut lying wholly within the province) a mechanic's 
lien could not he enforced hy sale of the undertaking as a 
whole having in view the provisions of section 299 of the Rail 
way Act. Sec ('mirai Ontario /«MV. Co. v Trails <V (Inaran 
In Co. i 1905), A C. 576; 74 L.J.P.C. 116, cited hy Meredith. 
•I. A. Rut tin- general principle is «dear that provincial legis
lation of this nature cannot confer rights, whose enforcement 
would In* inconsistent with the federal legislation providing 
for the building ami maintenan..... if the road.

The Dominion (lov«*rnment cannot incorporate a work with
out declaring it to he for general advantage, etc.: /«*# (Iraml 
Junction Ihj. v. /*# IcrhoroUfih, 6 A R. 339, ami see S S.C.R. 76. 
The Court of Appeal for Ontario in //« (Irami Jam lion /«MV 
Co. ami Crhrhorontfli, 6 A ll, 339, stated that the Dominion 
Parliament has no power to incorporate or legislate in respect 
of a railway company unless it also declare that the same was 
a work for the general advantage of Camilla or two or more 
provinces. This point is not dealt with hy the Supreme Court 
on Appeal from tile decision of that Court. H S.C.R. 76. 13 
AC. 136.

( c ) The effect on persons or corporations other than the 
railway or their undertaking declared to lie for tin advantage 
of Canada. In lh II Tihphoni Co. v. Toronto. 3 O.L.R 465. 6
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O.L.R. 235, ami (1905) A.C. '»2, referred to, su inn. it was 
dwided that though there were provisions in the Municipal 
Art of Ontario vesting in cities control over their own streets, 
these provisions did not prevent a telephone company declared 
to he a work for the general advantage of Canada from pro
ceeding to place their poles and wires in streets of the city, 
notwithstanding the latter’s opposition, provided of course 
that they executed their works in the manner prescribed by the 
Dominion Statutes which affect them.

So also it has been held that a railway may under author
ity obtained from the Dominion of Canada construct a railway 
through lands owned by the Crown in the right of a Province: 
Month v. McIntyre, .11 I’.C.C.P. 183. Attorncy-di ncral v. 
r Co. (1908), A.C. 204. In Canadian Pacific liait nay
Company v. Township amt County of York the question 
was discussed as to how far other corporations or persons 
were hound by the orders of the Railway Committee of the 
Privy Council for which the Hoard of Railway Commissioners 
has now been substituted. Ih Canadian Pacific It. IV. Co. and 
Township and County of York, 27 O.R. 559, 2ô A.R. liô, 1 Can. 
Ity. Cas. Ilti, 47. Though there was a division of the Judges 
it may be stated that the effect of this case is to hold that not1 
only could the Dominion Parliament empower a railway com
pany to cross highways within the province but it could com
pel municipalities interested in these highways to contribute 
towards the cost of the works necessary for the protection of 
the public in using them. This was based, perhaps, to some 
extent upon the fact that the municipalities had attended 
be .'ore the Railway Committee and therefore had attorned to 
their jurisdiction, but 1 lie effect of tlie decision is that not only 
railways but other persons or corporations arc bound by the 
orders of the Railway Committee; and therefore by those of the 
present Hoard of Railway Commissioners while acting within 
tic scope of the powers conferred upon them by the statute. 
See City of Toronto v. C.P.If. Co., supra. p. 24.

In IIrand Trunk HAY. Co. \. City of Toronto, 32 O.R. 120. 
Meredith. J . decided in effect, that though the Provincial Legis
lature has power to authorize a municipality to acquire and 
make any street and to provide how and upon what terms it 
may lie acquired and made, that power is subject to the super 
ycntion of federal legislation respecting works and undertak
ings such as the railway in question and such legislation might, 
confer upon any person or public body the power to determine 
in what circumstances and how and upon what terms such a 
street might be acquired for railway purposes; and that legis-
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lation affecting railways within the jurisdiction of the Parlia
ment of Canada may confer power upon another body to impose 
terms upon municipalities or other persons other than railway 
companies, upon which they must part with their control of 
streets or other property.

But it was further held in that ease that the Dominion Par
liament had not conferred upon the Kail way Committee of the 
Privy Council power to make the terms which they had there 
made, subject to which a street was to Is* altered and the 
expenses of alteration paid partially hy the railway company 
and partially hy the municipality. See also sees. 2:17 and 228 
infra.

So also the Dominion Parliament had power to pass the 
Statute '»*; Vie., cap. 27 (I).'. sec. 1. enacting that no railway 
should Ik- crossed hy an electric railway except with tin- 
approval of the Railway Committee, and as a result of that 
power an electric railway created hy Provincial Act. which 
expresdv prohibited crossing a Dominion railway at grade 
might, with the approval of the Railway Committee, acting 
under the Dominion Statute, cross the railway at grade not
withstanding the prohibition contained in its provincial char
ter : drain! Trim!, /Ml . Co. v. Hamilton, etc., l!.\Y. Co., 211 
OR. 14 k

When- a railway created hy an Ontario charter or hy sub
sequent federal legislation was declared to he a work for the 
general advantage of Canada, it was decided that thereafter tin- 
provisions of the Dominion Railway Act applied to expropriation 
proceedings taken hy the railway : Ihirlinfi v. Miillaml II.\Y. Co.. 
Il P.R. 22; Itarlnau v. St. Catharims tV Siaqara Centrai //. 
IV. Co., 15 ().R. 580 ; Ho in n v. ('amnia Southern //.IV Co.. 
14 A.R. 1 ; see also oil this subject the notes upon the case of 
Id Columbia iV Wcstirn //.IV. Co.. 2 Can. Ry. Cas. 204, at 
pp. 205 to 270.

Aiti.ication,

perwmismi 5 This Act shall, subject as herein provided, apply to all 
■ppücâbie. persons, companies and railways, other than Government rail

ways. within the legislative authority of tin- Parliament of Can
ada. 2 Edw. VII , cap. 58, sec. :{.

don ruinent llailirajia are those which are vested in tho 
Crown as represented hy the Dominion Government and which 
are under the control and management of the Minister of Rail
ways and Canals. R.K.C., cap. 25, sec. 7.
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Vml»*r the Railway Act of 188S. the provisions relating to 
the incorporation organization and internal management of rail
ways, and the duties of directors, officers and shareholders. 
inter sc, comprised in secs. to 89. inclusive, did not apply to 
every railway hut only to those whose authority to construct 
and operate were derived from the Dominion Parliament and 
accordingly these sections would not apply to railway com
panies whose authority on these points was derived from legis
lation earlier than confederation. Rut all these last named 
railways would he governed by the corresponding provisions 
of the present net ; the effect of secs. 4. 5 and (i would appear 
to he to abrogate any provisions of pre-confederation special 
acts or acts of provincial legislatures so far as they may lie 
inconsistent with Dominion legislation upon a cognate subject, 
while on the other hand, post-eon federal ion special acts of the 
Parliament of Canada would still over-ride the general provi
sions of this Statute.

•*>A. The provisions of this Act shall apply to— ilonofpro
iff) Any and all railway companies incorporated elsewhere ^ 

than in Canada and owning, controlling, operating or running companies 
trains or rolling stock upon or over any line or lines of railway 
in Canada, either owned, controlled, leased or operated by such 
railway company or companies, whether in either ease, such 
ownership, control, or operation is acquired by purchase, lease, 
agreement, control of stock or by any other means whatsoever ;

(b) Any and all railway companies operating or running 
trains from any point in the Cnited States to any point in 
Canada." 8-9 Edw. VIT., cap. 92, see. 11.

In Itnanl of Tenth of Daicson v. Whitt /‘ass ami Yukon I!if.
Co.. 9 Can. Ry. Cas. 190, the Hoard held that under this section 
it could require foreign companies to file a joint tariff under 
section 99(1 for a route from Skaguay in Alaska, through a 
portion of British Columbia to White Horse in the Yukon 
Territory. See also British American Oil Vo. v. Gram! Trank 
/«MV. fx 9 Can. Ry. Cas. 178, 49 S.C.R. 911.

6. Where any railway, the construct ion or operation of Rniiwaye
.... «k>oUre<l towni' li is authorized by a Special Act passed bv the Legislature,or,

1 1 * general ml
of any province, is declared, by any Act of the Parliament of 
Canada, to be a work for tin* general advantage of Canada, this
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Act shall apply to such railway, and to the company construct
ing or operating the same, to the exclusion of such of the pro
visions of the said Special Act as are inconsistent with this Act, 
and in lieu of any general railway Act of the province. H Kdw. 
VI!., cap. 58, see. ti.

The enactment of this section made it clear that after a 
declaration that a railway is for the general advantage of Can
ada it must refer exclusively to the Dominion Act for a defini
tion of its powers, duties and obligations in any case in which 
the Provincial and Dominion legislation clash even though it 
had been incorporated hv and had been previously proceed
ing under powers conferred upon it by a Provincial Legisla
ture. Previously this was not the case, see Marliaq v. Moll a mi 
Zf.1V. Co.. 11 P.H. H2 ; Zf# Marinait ami SI. i'alhariat s and 
Mat/ara ('tairai Zf.1V. Co.. Vi O.K 58H; Marinait v. SI. i'ath- 
ariaitt anti Maqara Ctairai Zf.1V. Co.. 1.’» O R. 58b; llontii v. 
f'anatla Sonllnrn Zf.1V. Co.. 14 A R 1. per Osier. #1. A., at p. 
Ill ; Toronto Mi ll Lint Zf. IV. C. v. Tamil r, 19 O.R. (107. where 
under earlier Consolidations a contrary view had been taken. 
The principle of the present enactment had already been 
adopted in British Columbia in Zf# Colnnihia ami Wishrn 
Zf.1V. Co.. 2 Can. Ry. Cas. 2114.

The mere fact that a company is incorporated by Act of 
Parliament of the Dominion does not make it a work for the 
general advantage of Canada, if it is intended to confine the 
undertaking to one province, unless there is some declaration 
that it is a work for the general advantage of Canada: lîiqiini 
v. Mohr, 7 L R 1HH; 2 Cart. 257. disapproved, however, in 
Toronto v. Mill Tilt pit am Co. 119051. A.C. 52. at p. 57 ; but this 
declaration need not he express ami may arise from necessary 
implication merely and therefore a recital in a Dominion Act 
of Incorporation that it is for tin* general advantage of Canada 
that the Act be passed is a sufficient declaration to bring the 
undertaking within the exclusive jurisdiction of the Dominion 
Parliament : Zf# On!arm Vott'tr Co. ami ZZ# irson, (1 <I.L.If. 11. 
.'91 S C R 59(1

waiHr hy 7 The provision of this Act in respect of tails, tariffs, ami 
joint tariffs shall, so far as they are applicable, extend to the 
trallie carried by any company by sea or by inland water. 
In-tween any ports or places in Canada, if the company owns, 
charters, uses, maintains or works, or is a party to any arrange
ment for using, maintaining #»r working vessels for carrying
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traffic by sea or by inland water between any such port* or 
11laves. See Dawson Hoard of Trade v. White l‘ass d* Yukon 
I!if. Co., il Can. Ity. ('as. 190.

2. The provisions of this Act in respect of tolls shall, in so 
far as they are applicable, extend and apply to,— e,,|,ly 10

i a any company which has power under any Special Act®lJJj»[or 
to construct, maintain and operate any bridge or tunnel for company 
railway purposes, or for railway and traffic purposes, and to 
charge tolls for traffic carried over, upon or through such struc
ture by any railway ; and.

i h) the traffic so carried over, upon or through such struc- 
turc. :{ Kdw. VII.. cap. 58, see. 277 ; b Kdw. VII., cap. 42,

Sub-section 2 is virtually the same as section 277 of the Act 
of 19(13; the first paragraph of the section is a re-arrangement 
of section 27(). with the addition of the words “tariffs and joint 
tariffs.”

See Altfoina, tie., li.W. Co. v. I ira at I Trunk /Ml’, Co., .*»
Can. Ity. Cas. I9ti and note thereunder, p. 199.

8. Every railway, steam or ehvtrie street railway or tram- ay**1 
way, the construction or operation of which is authorized by 
Special Act of the legislature of any province, and which eon 
neets with or crosses or may hereafter connect with or cross any 
railway within the legislative authority of the Parliament of 
Canada, shall, although not declared by Parliament to lie a work 
for the general advantage of Canada, he subject to the provi
sions of this Act relating to,—

" 1 fhc connection or crossing of one railway or tramway 
" ith or by another, so far as concerns the aforesaid connection 
or crossing;

</*> the through traffic upon a railway or tramway and all 
matters appertaining thereto;

criminal matters, including offences and penalties ; and.
</> navigable waters;

Provided that, in the ease of railways owned by any provincial 
government, the provisions of this Act with respect to through
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traffic shall not apply without the consent of such government. 
3 Edw. VII., cap. 58, sec. 7.

Effective control of railways under federal jurisdiction 
necessarily involves some measure of control over railways other
wise subject to provincial jurisdiction connecting with or cross
ing them, and over the interchange of through traffic. To 
provide for such ci without exceeding federal powers or
encroaching unnecessarily upon authority, is evi
dently the object of this section. At one time it was apparently 
thought necessary to declare all such connecting or crossing 
lines to be works for the general advantage of Canada, in order 
to found the jurisdiction of Parliament to legislate at all 
regarding them. This declaration was in fact made (sec 
infra), but the effect was too sweeping, and section 8 is the 
result of several successive amendments.

The legislation in its present form can no doubt be justified 
on constitutional grounds as being necessary for the complete 
ami proper exercise of the powers of Parliament with respect 
to railways within its general jurisdiction; Patriarche v. Grand 
Trunk //;/. Co., T> Can. Ry. Cas. 200; sub-sections (r) and id'' 
are obviously intra rirts as an exercise of the federal jurisdic
tion conferred by the B.N.A. Act as to criminal matters and 
navigable waters.

By sec. 306 of the Consolidated Railway Act of 1888, which 
was itself a re-enactment of 4ti Vie., cap. 24, sec. 0 (I).), it 
was declared that any branch line or railway which connected 
with or crossed a railway declared to be a work for the general 
advantage of Canada should itself be deemed to be a work foil 
the general advantage of Canada. The effect of this was that 
street railways or other railways or works using the high 
ways passed from municipal and provincial control under the 
control of tin- Railway Committee of the Privy Council and 
such loss of municipal control impaired or was thought to 
impair the value of those municipal franchises which arc- 
dependent upon the right of municipalities to grant a right of 
way over the highways under its control upon such terms as 
it saw proper and as might I»- authorised by provincial legisla 
tion. This effect would appear to follow from the case of Cita 
of Toronto v. It* II Teh photo Co., 3 O.L.R. 465. 6 O.L.R. 33V 
(1005), A.C. 52. To obviate the danger of such loss of con 
trol and of impairment of such advantageous agreement, as a 
municipality might have entered into with a street railway 
company it was enacted by »3 & 64 Vie., cap 23. see. 1 (I)

5
7837
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that street railways ami tramways while declared to 1m* sub
ject to the provisions of the Railway Act (1888) relating to 
crossing or connecting with a railway under Dominion juris
diction should not be considered to be works for the general 
advantage of Canada, nor be subject to any other provisions 
of the Railway Act. These sections were not reproduced in 
the statute of 1903, but see. 7 of that Act was no doubt intended 
to take their place.

It will be observed that section 8 of the present Act differs 
from section 7 of the Act of 1903 in omitting to declare 
the intersecting or connecting railways to be for any purpose or 
in any respect for the general advantage of Canada. In this it 
resembles more closely 03 & 04 Vie., cap. 23, sec. 1. It is per
haps doubtful whether Parliament having once exercised its 
right under the B.N.A. Ac4 to declare certain works to be for 
the general advantage of Canada, can divest itself of the jur
isdiction thus assumed and remit such works to the provincial 
jurisdiction. Patriarche v. Grand Trunk It.IV. Co. (Railway 
Commissioners), f> Can. Ry. Cas. 200 at p. 204. («ranting that 
Parliament can do this in the exercise of its right to repeal its 
own legislation, the effect of the present section and of the 
repeal of the Act- of 1903 appears to be that every railway 
incorporated by Provincial Legislation, which does not extend 
beyond the limits of a province and which has not by express 
enactment (other than the general enactment above referred 
to) been declared to be a work for the general advantage of 
Canada, is now remitted to the provincial jurisdiction, except 
upon th<* subjects of crossing or connecting with another rail
way or the “through traffic” passing over its lines, or other 
matters expressly mentioned in the section. In that ease, it 
would appear that under the present enactments certain rail
ways within the limits of the province which were formerly 
subject to the provisions of the General Railway Act by virtue 
of the fact that they crossed other railways which were declared 
to Im- for the general advantage of Canada are no longer sub- 
j'*<‘t to the provisions of tin- new Dominion Act except as to 
crossings, connections, navigable waters, criminal matters ami 
through traffic, and that in other respects they are now subject 
"lily to the provisions of the Provincial Railway Acts and 
their own charters of incorporation.

In consolidations of the Dominion Railway Act previous to 
1903 it was customary to declare that certain set ions only 
should apply to some railways which had been incorporated 
by the Provincial Legislatures either More or after Con fed-

3—a.L.
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oration; in the consolidation of that year it was for the first 
time enacted that a railway company should be considered for 
the general advantage of Canada for certain purposes only. 
It has never been decided whether it is competent for the 
Parliament of Canada to declare that a railway shall be 
deemed to be a work for the general advantage of Canada 
for certain purposes only or that it shall be subject to the 
jurisdiction of Canada only in regard to a few out of the 
many matters which necessarily arise during the construction 
or operation of such a railway. The wording of the present 
section 8 makes a decision on the first of these points unneces
sary, but the second remains for discussion. From a compari
son of secs. 91 and 92 of the British North America Act it 
would appear to have been within the contemplation of the 
Imperial Parliament to place these undertakings either within 
the exclusive jurisdiction of the Provincial authorities or else 
within the exclusive jurisdiction of the Dominion Government, 
and there is no express provision that the Dominion Govern
ment may assume to itself certain limited powers only in regard 
to the railways or other works mentioned in the sections already 
referred to and may leave to the provinces the power to deal 
with the other matters not thereby undertaken by the 
Dominion. This question will shortly be before the P. C. for 
consideration. See Montreal St. ////. Co. v. City of Montreal. 43 
S.C.R. 197.

In Hodge v. The Queen, 9 A.C. 117, 3 Cart. 144, it was 
stated that subjects which in one aspect and for one purpose, 
fall within see. 92 of the British North America Act may, in 
another aspect and for another purpose, fall within sec. 91 ; 
this had reference to the principles governing certain general 
classes of matters with which either the Province or the Do
minion might conceivably have power to deal and cannot per
haps be considered applicable to such concrete objects as a 
railway, a steamship line or the other works referred to in sec. 
92, sub-secs. 10(a), (b), and (c). It may yet become a ques
tion of some difficulty and nicety whether these railways can 
thus be made the subjects of a divided as distinguished from 
an exclusive jurisdiction. As to the powers of the Board under 
this section as formerly worded, sec Preston Street Ii.W. Co. 
v. Cirand Trunk R.W. Co., 0 Can. Ry. Cas. 142.

Section 7 of the Act of 1903 was limited in its operation to 
provincial railways connecting with or crossing a railway which 
“at the time of such connection or crossing” was subject to 
federal jurisdiction. Section 8 of the present Act does not 
impose this limitation in express terms and probably the effect
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of the change in wording is to tiring under the provisions of 
the section all provincial railways crossing or crossed by or 
connecting with railways under federal jurisdiction without 
regard to priority of construction or to priority as between the 
date of construction or crossing and the date at which one of. 
the roads is brought by declaration under federal control.

In Ihrtram v. Hamilton, rtc., /MV. Co., (! Can. Ry. (’as.
158. it was held by the Hoard that section 7 of the Act of 1003, 
of which the present section 8 is an amended form, did not 
give the Hoard jurisdiction to order the construction of a 
siding by a provincial railway which crossed a railway under 
federal jurisdiction. So held also in Hoards of Trade of Galt et 
al. v. Grand Trunk, etc., By. Co., 8 Can. Ry. Cas. 195.

For decisions under sub-section (b) see Dawson Board 
of Trad• v. White Cass <f- Yukon /«MV. Co., 9 (’an. Ry. Cas.
191: Thrift v .Vew Westminster Southern <(• Great Northern 
I MV. ('<>., ibid. 205; Montreat St. /«*»/. Co. v. ('it if of Montreal,
43 S.C.R. 197.

Provincial Legislation Regarding Sunday.

9. Notwithstanding anything in this Act, or in any otherJJuJàbie. 
Act, every railway, steam or electric street railway or tramway 
situate wholly within one province of Canada, and declared by 
the Parliament of Canada to be either wholly or in part a work 
for the general advantage of Canada, and every person em
ployed thereon, in respect of such employment, and every per
son. company, corporation or munit" y owning, controlling 
or operating the same wholly or partly, in respect of such own
ership. control or operation, shall be subject to any Act of the 
legislature of the province in which any such railway or tram
way is situate which was in force on the tenth day of August, 
one thousand nine hundred and four, in so far as such Act pro
hibits or regulates work, business or labor upon the first day of 
the week, commonly called Sunday.

2. Every such Act, in so far as it purports to prohibit,Conflrmed* 
within the legislative authority of the province, work, business 
<-r labor upon the said first day of the week, is hereby ratified 
and confirmed and made as valid and effectual, for the pur
poses of this section, as if it had been duly enacted by the Par
liament of Canada.

5
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3. The Governor-in-Couneil may, by proclamation, confirm, 
for the purposes of this section, any Act of the legislature of 
any province passed after the tenth day of August, one thousand 
nine hundred and four, in so far as such Act purports to pro
hibit or regulate, within the legislative authority of the pro
vince, work, business or labor upon the said first day of the 
week ; and such Act shall, to the extent aforesaid, be by force of 
such proclamation, ratified and confirmed and made as valid 
and effectual, for the purposes of this section, as if it bad been 
enacted by the Parliament of Canada.

4. Notwithstanding anything in this Act, or in any other 
Act, every railway, steam or electric street railway or tramway, 
wholly situate within the province, and which has been declared 
by the Parliament of Canada to be in whole or in part a work 
for the general advantage of Canada, and every person 
employed thereon, in respect of such employment, and every 
person, company, corporation or municipality, owning, con
trolling or operating the same wholly or partly, in respect of 
such ownership, control or operation, shall, from and after 
such proclamation, be subject to such Act in so far as it has 
been so confirmed.

5. Nothing in this section shall apply to any railway or 
part of a railway,—

(a) which forms part of a continuous route or system oper
ated between two or more provinces, or between any province 
and a foreign country, so as to interfere with or affect through 
traffic thereon ; or,

(ft) between any of the ports on the Great Lakes and such 
continuous route or system, so as to interfere with or affect 
through traffic thereon ; or,

(c) which the Governor-in-Couneil by proclamation declares 
to be exempt from the provisions of this section. 4 Edw. VII., 
cap. 32, sec. 2.

Sub-section 5 was enacted by 4 Edw. VII., cap. 32, sec. 2; 
the other sub-sections are practically sections 6.x (1) and fix 
(2) of the consolidation of 1903 with the substitution of the
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words “within the legislative authority of the Province” in 
sub sections 3 and 4 of the present Act for the words “in so 
far as it is in other respects within the power of the legisla
ture,” which occurred in section fix (1) of the former Act. 
The present enactment also omits the words “notwithstanding 
such declaration” which in the former Act seemed to indicate 
that the intention was merely to prevent a declaration by Par
liament that a work was for the general advantage of Canada 
from having the effect of making inapplicable such provincial 
legislation regarding Sunday as would otherwise have been 
applicable to it. Such a construction of the section would have 
limited its operation to railways originally authorized by Pro
vincial legislation and afterwards declared to be for the gen
eral advantage of Canada. The effect of the present section is 
(it is submitted) that subject to the exception in sub-sec. 3„ 
valid legislation of a province prohibiting or regulating Sun
day labor (in force on 10th August, 1904, or afterwards pro
claimed as provided) shall apply to all railways whether 
originally incorporated by federal or by provincial authority, 
which lie wholly within the Province and have been declared 
to be for the general advantage of Canada, if it would so apply 
but for the exclusive right of Parliament to legislate as to such 
railways. It does not purport to delegate to the provincial 
legislatures the exercise of the criminal jurisdiction of Parlia
ment ; only legislation “within the legislative authority of the 
province” is made applicable or is to be confirmed. Such 
legislation is made, or to be made, valid and effectual “for the 
purposes of this section” only ; that is to say, for the purpose of 
making it apply to federal railways which would otherwise be 
unaffected by it, not because of inability of the legislatures 
(for lack of criminal jurisdiction or otherwise) to enact it, but 
because of their inability, but for this section, to make it appli
cable to railways under the exclusive jurisdiction of Parlia
ment.

ft.v section 91, sub-sec. 27 of the ft. N. A. 18f>7, criminal law 
is reserved for the exclusive legislative authority of the Parlia
ment of Canada. Therefore provincial statutes rendering 
illegal the performance of certain acts on Sunday are ultra 
rirrs: Attorney-General for Ontario v. Hamilton Street /,\1V. 
<V>._(1903). AC. f>24. In that cas.» it was held that R.S.O.. 
1H97, cap. 24fi, intituled “An Act to prevent the profanation 
of the Lord’s Day,” was illegal. The effect of this is that all 
changes made in the Lord’s Day Act since Confederation by 
Hie Province of Ontario are unconstitutional, and the only Act
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in force now is C.S.U.C., cap. 104, re-enacting 8 Vic., cap. 45. 
The English prototype for this legislation is 29 Car. II., cap. 7. 
In Nova Scotia in The Queen v. Halifax Electric R.W. Co., 
30 N.S.K. 409, the principles discussed in the above cases are 
also considered with reference to Nova Scotian legislation, and 
a similar result is arrived at.

Under the legislation mentioned, it has been held that the 
exception in sec. 1 of the Act rendering lawful the conveying 
of “travellers” will apply to all persons carried, whether for 
business or pleasure, with luggage or without, ant on a through 
journey or tor a short distance: Reg. v. Daggett. 1 OR. 537; 
Attorney-General v. Hamilton Street R.W. Co., 27 O.R. 49; 24 
A.R. 17U ; and also that corporations are not within the scope 
or intention of the Act: Attorney-General v. Hamilton Street 
R.W. Co., .supra. Railways which are declared to be for the 
general advantage of Canada cannot of course be affected in 
their operation by provincial legislation (except so far as sec. 
4, supra, makes such legislation applicable) and therefore 
their employees who work for them on that day cannot he 
prosecuted for a breach of the Statute: Reg. v. Todd, 30 O.R. 
732.

Resides the attempt to ensure abstinence from ordinary 
travelling on Sunday by making it an offence, which, as will 
be seen has failed, it has been usual in Ontario in granting 
charters for local electric and street railway companies to pro
vide that their powers of operation shall be conferred upon 
them for every day except Sunday. The effect of this was con
sidered in Attorney-General v. Niagara Falls Park, etc., R.W. 
Co., 19 O.R. 624; 18 A.R. 453, and it was held that though the 
company might be guilty of a nuisance if it used the streets 
on Sunday, and might he unable to plead legislative authority 
for doing any damage ordinarily incident to running its cars; 
yet there was no express prohibition against running on Sun
day. ami it ought not to be restrained upon information filed 
by the Attorney-General from operating its cars on that day, 
as no substantial injury to the public or to proprietary rights 
was shewn. Similar, but more specific qualifications appear 
in various private Acts incorporating these Companies, and 
also in general Acts providing for their incorporation. Where 
railway companies so incorporated became by enactment or 
otherwise works for the general advantage of Canada, it be
came a question whether such restrictions upon their powers 
of operation when removed to federal jurisdiction could any 
longer exist.
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No doubt the above section is designed to deal with this 
subject as well as with the wider question of provincial Sunday 
legislation generally, as it atfeets works which lie wholly within 
one province hut are under federal jurisdiction.

For Dominion Legislation regarding Sunday, see G Edw. 
VII., cap. Î7. Appendix.
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Same, Constitution, Duties, etc., secs. 10-25.

Jurisdiction and General Powers, secs. 26-39.

10. There shall he a commission known as the Board of 
Railway Commissioners for Canada, consisting of six members 
appointed by the Governor-in-Council.

2. Such commission shall be a court of record, and have an 
official seal which shall be judicially noticed.

3. Each commissioner shall hold office during good behavior 
for a period of ten years from the date of his appointment, but 
may he removed at any time by the Governor in Council for 
cause : Provided that,—

(a) a commissioner shall cease to hold office upon reaching 
the age of seventy-five years ; and,

(b) if a judge of any superior court in Canada is appointed 
chief commissioner of the Board, he shall not he removed at any 
time by the Governor in Council, except upon address of the 
Senate and House of Commons.

4. A commissioner on the .expiration of his term of office 
shall, if not disqualified by age, be eligible for reappoint
ment.

5. One of such commissioners shall he appointed by the 
Governor in Council, chief commissioner, and another of them 
assistant chief commissioner of the Board.

(a) Any person may he appointed chief commissioner or 
assistant chief commissioner who is or has been a judge of a 
superior court of Canada or of any province of Canada, or who 
is a barrister or advocate of at least ten years’ standing at 
the bar of any such province.

[40)
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(b) The chief commissioner shall be entitled to hold the 
office of chief commissioner, and the assistant chief commis
sioner the office of assistant chief commissioner or that of chief 
commissioner, so long as they respectively continue to be mem
bers of the Hoard.

(c) The assistant chief commissioner shall have all the 
powers of the chief commissioner ; but such powers shall not 
be exercised by him except in the absence of the chief commis
sioner, and whenever he has acted it shall be conclusively pre
sumed that he so acted in the absence or disability of the chief 
commissioner within the meaning of this section.

G Another of the commissioners shall be appointed, by theDeeoir
1 1 ' Chief Com-

Governor in Council, deputy chief commissioner of the Board muwioner. 
:i E. VII., cap. 58, sec. 8; 4-5 E. VII., cap. 35, sec. 1; 7-8 
E. VII., cap. 62, secs. 1 and 2.

Section 10 is here printed as amended by 7-8 Edw. VII., 
cap. 62, sub-sections 1 and 2 assented to 20th July, 1908. Till 
that date the Board had consisted of three members, one of 
whom was styled Chief Commissioner, and another Deputy 
Chief Commissioner. By the amending Act the membership 
was increased to six and a new office was created, that of Assis
tant Chief Commissioner, the qualifications of which are the 
same as those for Chief Commissioner. The increase of the 
membership and the wide powers conferred on the Assistant 
Chief Commissioner make it possible for the Board by dividing 
its forces (see seetions 13 and 19A) to deal more rapidly and 
efficiently with the work assigned to it.

Sub-section 5 before the amendment of 1908 read as fol
lows :

“5. One of such commissioners shall be appointed, by the 
Oovernor-in-Council, chief commissioner of the Board, and 
shall be entitled to hold the office of chief commissioner so 
long as he continues a member of the Board.”

Section 10 and other similar sections are copied largely 
from the English railway and Canal Traffic Act, 1888, 51 & 52 
Vic., cap. 25. By sections 2 and 3 of the English Act, provi
sion is made that the Railway and Canal Commission shall be 
a Court of Record with an official seal to be judicially noticed.

A Court of Record is one whose records are absolutely 
authoritative as distinguished from courts not of record, or
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inferior courts whose proceedings must in every ease be proved 
like other facts. The High Court of Justice and the Court of 
Appeal are Superior Courts of Record both in Ontario and in 
England.

The Board is a judicial as well as an executive body created 
to enforce Dominion railway legislation, but not to supplant 
or supplement the Provincial courts in the exercise of their 
ordinary jurisdiction. Duthie v. Grand Trunk /«MV. Co., 4 
Can. Ry. (’as. 304. It was accordingly decided in the same case 
that the Board has no jurisdiction to entertain claims for dam
ages caused by an infraction of the Act. See also Blume v. 
Wells, Fargo Co., 15 I.C.C. Rep. 53.

Proceedings before the Inter-State Commerce Commission, 
a similar body to the Board, cannot be made the subject of 
judicial estoppel or treated as res judicata. Cattle Raisers9 
Association v. Chicago Ji. & Q. RAY. Co., 12 I.C.C. Rep. at p. 514. 
That commission has no power to award a set off. It has no 
general common law or equity jurisdiction, but only such 
authority as the I. C. Act gives it. Laning Harris Coat v. St. 
Louis d' San Francisco RAY. Co., 15 I.C.C. Rep. 38.

“This is not, as we have stated, a court for the adjustment of 
disputes arising out of agreements entered into by parties res
pecting questions wholly personal to themselves, or at least of 
a private rather than a public nature, and we must again 
emphasize the opinion that it is not within our province in 
administering the act which constitutes this Board, to attempt 
to provide remedies or afford relief in cases in which said relief 
and said remedies can better be afforded by the ordinary tri
bunals of the country.” Per Flair, Chief Commissioner, York 
Street Fridge Case (1!)04), 4 Can. Ry. Cas. 62 at p. 69.

But see section 26A (1908) which empowers the Board to 
enforce agreements within the scope of the section.

Where an applicant sought from a provincial court a 
mandamus to compel the Grand Trunk Railway Company to 
provide third class accommodation at a penny a mile in accor
dance with a provision in its act of incorporation, held, that 
the applicant had an adequate and more convenient remedy in 
an application to the Board under the Railway Act, and the 
applieation for mandamus was refused. Re Robertson and 
Grand Trunk RAY. Co., 14 O.L.R. 497, 6 Can. Ry. Cas. 490.

Where a railway company undertook to alter bridges and 
an under pass across its right of way over the plaintiff’s lands 
and denied any agreement or obligation to maintain them.
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though they had been provided at the time of the const motion 
of the road and had been in use many years, held, on the evi
dence, that there was such an agreement and that the plaintiffs 
were entitled to come to the court for relief. It was for the rail
way company and not for them to apply to the Board for an 
order, McKenzie and Dickie v. Grand Trunk It. IV. Co., 14 O.L.
R. C71 ; 7 Can. Ry. Cas. 47.

11. Whenever, by an Act or document, the railway com- 
mittee of the Privy Council is given any power or authority, SiSefvriwi 
or charged with any duty with regard to any coni| .ny, rail
way, matter ior thing, such power, authority or dut. may, or 
shall be exercised by the Board. 3 Edw. VII., cap. 58. see. 8.

See also section 32, giving the Board power to repeal, 
rescind, etc., any order or regulation made by the Railway Com
mittee.

12. In case of the absence of the chief commissioner [andJJJJ™01 
the assistant chief commissioner,] or of [their] inability to act, miwlûm'r. 
the deputy chief commissioner shall exercise the powers of 
the chief commissioner [for him or] in his stead, and in such 
case, all regulations, orders and other documents signed by the 
deputy chief commissioner shall have the like force and effect 
as if signed by the chief commissioner.

2. Whenever the deputy chief commissioner appears to {J™8Un,p* 
have acted for [or] instead of the chief commissioner, it shall 
be conclusively presumed that he so acted in the absence or 
disability of the chief commissioner [and of the assistant chief 
commissioner] within the meaning of this section.” 3 Edw.
VII., cap. 58, sec. 9, amended by 7-8 Edw. VII., cap. f>2, sec. 3.

The brackets indicate the amendments made in 1908.

13. Two commissioners shall form a quorum, and not less Quorum, 
than two commissioners shall attend at the hearing of every 
ease; Provided that,—

(a) In any case where there is no opposing party and no 
notice to be given to any interested party, any one commis
sioner may act alone for the Board ; and
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(b) The Hoard, or the chief commissioner, may authorize 
any one of the commissioners to report to the Hoard upon any 
question or matter arising in connection with the business of 
the Hoard, -and when so authorized such commissioner shall 
have all the powers of two commissioners sitting together for 
the purpose of taking evidence or acquiring the necessary 
information for the purpose of such report, and upon such 
report being made to the Hoard, it may be adopted as the order 
of the Hoard, or otherwise dealt with .as to the Hoard seems pro
per.

2. The chief commissioner, when present, shall preside 
and the assistant chief commissioner, when present, in the 
absence of the chief commissioner, shall preside, and the opinion 
of either of them upon any question arising when he is presid
ing, which in the opinion of the commissioners is a question of 
law, shall prevail.

3. No vacancy in the Hoard shall impair the right of the 
remaining commissioners to act.” 3 Edw. VII., cap. 58 ss. 
10-16; 7-8 Edw. VII., cap. 62, sec. 4.

Section 13 is here printed as amended in 1908 by 7-8 Edw. 
VII., cap. 62, sec. 4.

Sub-section (b) is new. The only other changes in the sec
tion are those necessary to define the powers of the assistant 
hief commissioner.

In the English Railway and Canal Traffic Act, 1888, sec. 4, 
provision is made for rr officio Commissioner, who must be a 
Judge of a Superior Court and is appointed by the Lord Chan
cellor in England and Ireland and the Lord President of the 
Court of Session in Scotland.

The provision for deciding a question of law is the same as 
section 5 (3) of the English Act.

In an application under section 193 f Act of 1903) now sec
tion 245 (1) and (2), the opinion of the Chief Commissioner 
prevailed on the questions of law involved, where an exclusive 
contract was held valid and the parties wdiose interests were 
affected held entitled to compensation.

The Telephone Case, 3 Can. Ry. Cas. 205.
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14. Whenever any commissioner is interested in any matter intrrmt.
w, . , Kindred or

before the Hoard, or ot kin or affinity to any person interested affinity not
a dtaqu&U-

in any sueh matter, the (jtovernor-in-Louncil may either upon «cation, 
the application of sueh commissioner or otherwise, appoint 
some disinterested person to act as commissioner pro Itac rice; 
and the Governor-in-Council may also, in case of the illness, 
absence or inability to aet of any commissioner, appoint a 
commissioner pro hoc rice : Provided that no commissioner shall 
be disqualified to act by reason of interest or of kindred or 
affinity to any person interested in any matter before the 
Board. 3 Edw. VII., cap. 58, see. 11.

15 No commissioner or officer of the Board shall, directly commi»-
■ioner# and

or indirectly,— officers nut
to hold

(а) hold, purchase, take or become interested in, for hieIBuSyln 
own behalf, any stock, share, bond, debenture or other security, Liuipment. 
of any railway company subject to this Act; or,—

(б) have any interest in any device, appliance, machine, 
patented process or article, or any part thereof, which may be 
required or used as a part of the equipment of railways, or of 
any rolling stock to lie used thereon.

2. If any sueh stock, share, bond or other security, device, if acquired
.. . . , . by will orappliance, machine, patented process or article, or any partsuccmion. 

thereof, or any interest therein, shall come to or vest in any 
commissioner or officer of the Board by will or succession for 
his own benefit, he shall, within three months thereafter 
absolutely sell and dispose of the same, or his interest therein.
3 Edw. VII., cap. 58, sec. 11 ; 7-8 Edw. VII., cap. 62, sec. 5.

Section 15 is here printed as amended in 1908, so as to 
extend its provisions to officers of the Board as well as commis
sioners.

16. Each commissioner shall during his term of office reside Rwideme. 
in the city of Ottawa, or within five miles thereof, or within 
such distance thereof as the Governor-in-Council at any time 
determines. 3 Edw. VII., cap. 58, sec. 12.
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17. The commissioners shall devote the whole of their time 
to the performance of their duties under this Act, and shall 
not accept or hold any office or employment inconsistent with 
this section. 3 Edw. VII., cap. 58, sec. 13.

18. The Governor in Council shall, upon the recommenda
tion of the Minister, provide, within the city of Ottawa, a suit
able place in which the sessions of the Board may be held and 
also suitable offices for the commissioners, and for the Secre
tary, and the officers and employees of the Board, and all neces
sary furnishings, stationery and equipment for the conduct, 
maintenance and performance of the duties of the Board. 3 
Edw. VII.. cap. 58, see. 14.

2. The Governor in Council upon the recommendation of the 
Minister may establish at any place or places in Canada such 
office or offices as are required for the Board and may provide 
therefor the necessary accommodation, furnishings, stationery 
and equipment. 7-8 Edw. VII., cap. 62, see. 7.

19. Whenever circumstances render it expedient to hold a 
sitting of the Board elsewhere than in the city of Ottawa, the 
Board may hold such sitting in any part of Canada. 3 Edw. 
VII., cap. 58, see. 15.

19A. The Board may hold more than one sitting at the one 
time. 7-8 Edw. VII., cap. 62, see. 6.

This section 19A was added by the amending Act of 1908. 
See note to section 10, sub-section 6, supra.

20. The commissioners shall sit at such times and conduct 
their proceedings in such manner as may seem to them most 
convenient for the speedy despatch of business.

2. They may, subject to the provisions of this Act, sit either 
together or separately, and either in private or in open court : 
Provided that any complaint made to them shall, on the appli
cation of any party to the complaint, be heard and determined 
in open court. 3 Edw. VII., cap. 58, sec. 16.
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21. The Governor in Council may, from time to time, or Expert», 

as the occasion requires, appoint one or more experts, or persons 
having technical or special knowledge of the matters in ques
tion, to assist in an advisory capacity in respect of any matter 
before the Hoard. 2$ Edw. VII., cap. 58, sec. 21.

22. There shall be a secretary of the Hoard who shall bd secretary 

appointed by the Governor in Council, ami who shall hold office' 
during pleasure, and reside in the city of Ottawa. 3 Edw. VII.,
cap. 58, sec. 17.

23. It shall be the duty of the Secretary,—
(a) to attend all sessions of the Hoard;
(It) to keep a record of all proceedings conducted before 

the Hoard or any commissioner under this Act;
(r) to have the custody and care of all records and docu

ments belonging or appertaining to the Hoard or filed in his 
office ;

</) to obey all rules and directions which may be made or 
given by the Hoard touching his duties or office;

M-to have every regulation and order of the Hoard drawn 
pursuant to the direction of the Hoard, signed by the Chief 
Commissioner, sealed with the official seal of the Hoard, and 
filed in the office of the Secretary. i 1 ‘

2. The Secretary shall keep in his office suitable books of Record 
record, in which he shall enter a true copy of every such regu-l, ok# 
lation and order, and every other document which the Hoard 
may require to be entered therein, and such entry shall consti
tute and be the original record of any such regulation or 
order.

3. Upon application of any person, and on payment of such certified 
lees as the Hoard may prescribe, the Secretary shall deliver to<opk8 
such applicant a certified copy of any such regulation or order.
3 Edw. VII., cap. 58, secs. 17 and 18.

24. In the absence of the Secretary from illness or anyAct,n*
*i m J Secretary.other cause, the Hoard may appoint from its staff an acting
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secretary, who shall thereupon act in the place of the Secretary, 
and exercise his powers. 3 Edw. VII., cap. 58, sec. 19.

25. There shall he attached to the Hoard such officers, clerks, 
stenographers and messengers as the Hoard, with the approval 
of the Governor in Council, from time to time, appoints.

2. The Hoard may at will dismiss any such officer, clerk, 
stenographer or messenger. 3 Edw. VI1., cap. 58, sec. 21.

Jurisdiction and Générai. Powers.

26. The Hoard shall have full jurisdiction to inquire into, 
hear and determine any application by or on behalf of any 
party interested,—

(a) complaining that any eoi pany, or person, has failed to 
do any act, matter or thing required to be done by this Act, or 
the Special Act, or by any regulation, order or direction made 
thereunder by the Governor-in-Council, the Minister, the 
Hoard, or any inspecting engineer, or that any company or 
person has done or is doing any act, matter or thing contrary to 
or in violation of this Act, or the Special Act, or any such 
regulation, order, or direction; or,

{!>) requesting the Hoard to make any order, or give any 
direction, sanction or approval, which by law it is authorized 
to make or give, [or with respect to any matter, act or thing, 
which by this Act, or the Special Act, is prohibited, sanctioned 
or required to be done.]

2. The Hoard may order and require any company or per
son to do forthwith, or within or at any specified time, and in 
any manner prescribed by the Hoard, so far as is not incon
sistent with this Act, any act, matter or thing which such com
pany or person is or may be required [or authorized] to do 
under this Act, or the Special Act, and may forbid the doing 
or continuing of any act, matter or thing which is contrary to 
this Act, or the Speeial Act; and shall [for the purposes of this 
Act] have full jurisdiction to hear and determine all matters 
whether of law or of fact.
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3. The Board shall, as respects the attendance and examina- ah powers 
lion of witnesses, the production and inspection of documents,nor""urt. 
the enforcement of its orders, the entry on and inspection of 
property, and other matters necessary or proper for the due 
exercise of its jurisdiction under this Act, or otherwise for car
rying this Act into effect, have all such powers, rights and 
privileges as are vested in a superior court.

4. The fact that a receiver, manager, or other official of any Apiwint-’ J ment of
railway, or a receiver of the property oi a railway company, rewiver

not to oust
has been appointed by any court in ('anada or any provincejjjjjjjj*- 
thereof, or is managing or operating a railway under the*0*"*- 
authority of any such court, shall not be a bar to the exercise 
by the Board of any jurisdiction conferred by this Act; but 
every such receiver, manager, or official shall lie bound to 
manage and operate any such railway in accordance with this 
Act and with the orders and directions of the Board, whether 
general or referring particularly to such railway ; and every 
such receiver, manager, or official, and every person acting 
under him, shall obey all orders of the Board within its juris
diction in respect of such railway, and be subject to have them 
enforced against him by the Board, notwithstanding the fact 
ihat such receiver, manager, official, or person is appointed by 
or acts under the authority of any court.

5. The decision of the Board as to whether any company,pe,.Woll0| 
municipality or person is or is not a party interested within theSSSTv,!.011' 
meaning of this section shall be binding and conclusive upon
all companies, municipalities and persons, (> Kdw. VI1.. 
cap. 42, sec. 2.

The words in brackets in the above section were not in 3 
Edw. VII., cap. 58, sec. 23.

The history of the Railway Commission since its establish
ment by the Act of 1903 has been one of constantly expanding 
jurisdiction. The original Act conferred powers greatly in 
exrcss of those enjoyed by the railway committee, and by legis
lation and judicial decisions since that time the jurisdiction of 
the Board has been extended and confirmed until as an execu
tive and judicial body it now exercises a quite unique author- 

4—K.I..
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it v. Its decisions are reviewable only by the (iovernor-in- 
Comicil and in certain cases by the Supreme Court of Canada, 
liven when it acts without jurisdiction objection must be taken 
in this way and cannot be taken in collateral proceedings in 
any court ; evidently, however, this provision can only be effec
tive at most within the limits of such jurisdiction as Parliament 
might confer, and cannot be held to restrict the right of 
recourse to the courts as to matters exclusively within provin
cial jurisdiction. Though it is a creature of a Dominion Statute 
the Privy Council has upheld its jurisdiction for certain pur 
poses over municipalities created by the Provinces. The field of 
its operations is being gradually extended. Telephone, telegraph 
and express companies have been brought for certain purposes 
under its control. Jurisdiction has been conferred upon it to en
tertain complaints founded on the breach of agreement with 
railway companies and to grant certain relief.

The evident tendency of recent legislation is to place all 
matters connected with the methods of railway construction 
and operation under the exclusive control of one authority act
ing both as a court of original jurisdiction and as an executive 
body, whose decisions and orders arc final except for the limited 
remedy by way of appeal given by the Act.

The wide jurisdiction conferred on the Board, its mobility, 
the simplicity of its procedure, the recent increase in the nuni 
her of its members, the liberal interpretation given to the words 
of the Act defining those who may apply to the Board for 
relief, and the provision made against interference with its 
operations by collateral proceedings elsewhere all tend to make 
the Board an effective instrument for dealing promptly and 
with authority with all questions affecting the relations of rail 
way and other companies subject to the Act with one another 
and with the public.

The jurisdiction of the Board, as of the railway committee, 
is statutory and must be found in the Act constituting it. It 
can only exercise such powers as are by statute conferred upon 
it.

(irand Trunk //.IV. Co. v. Toronto. 1 Can. By. Cas. at p 92.
Thr Merritt on Crossing Case. 3 Can. By. Cas. 263.
An order of the railway committee of itself and apart from 

the provisions of law thereby made applicable confers no 
authority.

Corporation of Pnrkdale v. West, 12 App. Cas. 611.
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The foundation of tlie jurisdiction of the Board is the old 
jurisdiction of the railway committee. See section 11 of the 
Act of 1888. But this jurisdiction was extended by the Act of 
190:1, which abolished the railway committee and established 
the commission in its place with powers of a Superior Court, 
following the English Act, 51 and 52 Vic., cap. 25 (Imp.) from 
which sub-sections 2 and 3 (above) are taken.

For a decision as to the cognate powers of the I'nitcd States 
Inter-State Commerce Commission, see l!< Order of I!ailway 
1 nnduclors, 1 I.C. Rep.

Sub-section 5 (formerly sub-section 23 (2) of the Act of 
1903 ) was probably introduced to meet the point decided in 
h’i Canadian I’act fit ll. IV. Co. and York. 1 Can. Ry. Cas. 47. 
where the Ontario Court of Appeal held that the county of 
York was not a “person interested*’ in the protection of a high
way within the jurisdiction of the Township of York by gates 
and watchmen at a railway crossing within the meaning of sec
tions 11, 187 and 188 of the Act of 1888. This decision was 
followed in Frontenac v. (irand Trunk A*.IV. Co., 8 Ex. C.R. 
149. 4 Cali. Rv. Cas. 102. and (iraml Trank A*.IV. Co. v. Toron

to. 37 S.C.R 232. 5 Can. Ry. Cas. 138.
As to who is a party interested under the present Act, see 

v-iiiarks of Chief Commissioner Ixillam in Ihilliii v. (irand 
Trunk U. IV. Co., 4 Can. Ry. Cas. 304.

A municipality may be a “person interested”, ('ity of To
ronto v. (irand Trunk A*.IV. Co.. 37 S.C.R. 232, and may be 
compelled to contribute as such to the cost id' protection under 
sections 187 and 188 of the Act of 1888. which as applied to 
a municipality created by provincial legislation are infra vires 
"f the Dominion Parliament. Toronto Cita v. Canadian Pacific 
/ IV. Co. ( 1908 i. A C. 29. 7 Can. Ry. Cas. 282

A municipality may be compelled so to contribute though 
the highway crossing in question is not within or immediately 
adjoining its bounds. County of Carillon v. Citi/ of Oftaica. 
M S.C.R. 552, 9 Can. Ry. Cas. 154.

Where the question is whether a municipality is a “person 
interested” so as to be liable to contribute to the cost of works 
ordered by the Board, the Board will decide for itself whether 
there is such interest, both as a question of law and also as a 
question ot tact : and will also decide in the exercise of its dis- 
cretion whether the municipality should contribute. (Irand 
I rind, AMI . Co. v. Cedar Hah, 7 Can. Ry. Cas. 73.
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The very fullest possible effect should lx* given to the lan 

guage contained in the latter part of section 23 of the Railway 
Act, 1903 (as to enforcement of orders ; now included in ac
tion 26, supra) per Nesbitt, J.. Montreal Street R."W. Co. v. 
Montreal Terminal R.W. Co., 36 S.C.R. 369.

As the jurisdiction of the Board generally, see note to the 
last mentioned east* in 4 (’an. Ry. Vas. 373.

Where one railway eompany moved unsueeessfully before 
the Board to vary an ex parte order obtained from the Board 
by another company it was held that the application to vary 
was a submission to the jurisdiction of the Board and tin- 
applicants were concluded within the scope of the judgment. 
Canadian Pad fit /MV. Co. v. Grand Trunk /MV. Co., 12 01. 
R. 320; Can. By. Cas. 400.

The plaintiffs objected in this case that as the defendant* 
had failed to file plans required by the Act. the Board had no 
jurisdiction. Held, that the question of jurisdiction should l»e 
raised by appeal under section 44 of the Act of 1903 (now 
section 56) and not in an action for injunction : Ibid. See 
notes to this case in 5 Can. Ry. (’as. 413.

The Board has exclusive jurisdiction in the matter of the 
crossing of one railway by another : Ibid., as in the case of 
farm crossing, (irand Trunk //.IV. Co. v. Perrault, 36 S.C.K. 
671.

The making of an order of the Board on the authority »*f 
thi* section and section 340 approving a special form of con 
tract for carriage is a judicial proceeding and fractions of 
days are not regarded, so that the order is in force at tin- 
car li est moment of the day on which it is made. Huskey v. Can
adian Pacifie //.IV. Co.. 11 O.L.R. 1: 5 Can. Ry. Cas. 384.

The Board has power under section 137 of the Act of 1903. 
(now section 176) to authorize one railway company to take 
the land of another even to the great detriment of the latter 
Re Guelph & Goderich //.IV. Co. and Grand Trunk //.IV. Co.. 
6 Can. Ry. Cas. 13*

The Board has no jurisdiction to require a Dominion rail
way to shift its tracks for the convenience of a provincial rail
way ; nor to grant power to a provincial railway to take the 
lands of a Dominion railway. Preston and fterlin Street II.TV. 
Co. v. Grand Trunk /MV. Co.. 6 Can. Ry. Cas. 142.

Section 7 of the Act of 1903. fsection 8 of the present Act) 
dies not give the Board jurisdiction to order construction of
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a siding by a provincial railway. Bertram v. Hamilton, etc., 
R.W. Co.. 6 Can. Ry. Can. 158.

As to jurisdiction to order interchange of traffic, sec Urand 
Trunk R.W. Cu. v. Canadian Pacific R.W. Co., ti Can. Ry. Cas. 
327.

As to jurisdiction of the Hoard with respect to railway and 
highway crossings, sec lliyh I!her cl at. v. Canadian Pacific 
R.W. Co., t> Can. Ry. Cas. 344.

The Hoard has no power to make a retroactive alteration of 
a freight tariff so as to compel refund of tolls already charged. 
Dominion Concrete Co. v. Canadian 1‘acific R.W. Co., ti Cali. 
Ry. Cas. 514.

Cnder section 23, sub-section 1(6) of the Act of 1903, now 
section 2ti, subsection 1(6) the Board may sanction and ap
prove proposed drainage works authorized by section 118(m) 
now section 151 < m) ; under these sections it may approve addi
tional drainage works where those provided when the railway 
was constructed are found insufficient ; and ownership should 
not Ik* treated as an element in determining whether particular 
lands are “lands adjoining the railway” within the meaning 
of the latter section. Canadian Pacific R.W. Co. v. Murphy, 
5 Can. Ry. Cas. 477.

Where physical connection had been made between the lines 
of a Dominion and a provincial railway without the approval 
of the railway committee, contrary to section 173 of the Act 
of 18*8, an application to compel interchange of traffic was dis
missed on the ground that no order should be made till the 
onneetion of the two lines had been authorized. Patriarche v. 

tira ml Trunk R.W. Co., 5 Can. Ry. Cas. 200.
The Hoard has jurisdiction under section 198 of the Act of 

1903, (now section 253) to require a railway company to con
struct a farm crossing under its railway. Re Cnckcrline and 
Ruelph ami Roderick R.W. Co., 5 Can. Ry. Cas. 313.

The jurisdiction of the Board under sections 214 and 253 
<>i the Act of 1903 (now sections 284 and 318) to order a rail
way company to restore spur-track facilities formerly provided 
tor owners adjoining the railway lands was upheld by the 
Supreme Court in ('anadian Northern R.W. Co. v. Rohinxon, 
37 S.C.R. 541 ; 6 Can. Ry. Cas. 101. The Board had held that 
the former facilities were “reasonable and proper.” and that 

railway companies should not be allowed to furnish and cut 
•If such facilities capriciously.”
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The Bonnl having authorized tin- taking of lands under 
section 139 of the Art of 1903, (now section 178) held, on appli- 
cation hy a land owner to vary the order (viz., hy allowing a 
notice to he served after the time for serving it had expired) that 
under the circumstances of the case the railway company had 
acquired a vested right to take tin* lands on statutory terms and 
the matter was no longer in tin* hands of the Board. Erkhardl 
v. (irand Trunk /«MV. Co., 7 Van. Ry. (’as. 90.

The Board has jurisdiction under section 26 to prohibit the 
maintenance or operation of a Dominion railway constructed 
along a public highway in contravention of the express ternis 
of the railway company's Act of Incorporation ; hut, sinibl<. 
that in ordinary cases of obstruction of highways hy placiii,- 
rails thereon without leave of the Board, the Board has no jur 
isilietion under this section to prohibit. Etucjr, etc., /«MV. ('. 
v. Windsor, etc., /«MV. Co.. 7 Van. Ry. (’as. 109.

The orders made hy the Board in this case were upheld upon 
appeal hy way of stated case by tin- Supreme Court. 40 8.C.R. 
120, 8 (’an. Ry. Vas. 1.

Where the consent of a municipality is required as in sec 
tion 184 of tin- Act of 1904 (now so«*1ion 295) evidence that, 
such consent has been validly given in accordance with tin- 
requirements of the Provincial law is necessary to found the 
jurisdiction of the Board. Montreal Street R.W. Co. v. Mo» 
treat Terminal /«MV. Co., 36 S.C.R. 369; 4 Van. Ry. Cas. 373.

The Board has jurisdiction to enforce its own orders made 
within its jurisdiction. Per Nesbitt. 3. (ibid.)

Other decisions upon the jurisdiction of the railway com
mittee under the Act of 1888 are collected in 1 (’an. Ry. Vas. 
as follows:

Toronto r. Metropolitan /«MV. Co., p. 63. Powers of Com
mittee are confined to approving mode and place of crossing <>r 
junction of railways.

Grand Trunk /«MV. Vo. v. Toronto, p. 82. Committee can 
not delegate its powers.

Ottawa Am prior it- Parry Sound /«MV. Co. v. Allant ir <f- Y 
IV. //.IV. Co., p. 101. Court will not inter fen- with a matter 
in which committee has jurisdiction, c.g.. conflicting surveys 
and location of railway lines

Also Grand Trunk //.IV. Co. v. Hamilton liadial Elector 
/.MV. Co.. 21t O.R. 143. Vommitttee under its exclusive juris
diction could authorize crossing at grade against will of plain
tiffs.
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Credit Valley B.W. Co. v. Great Western IC IV. Co., 2Ô (»r.
507. Statutory requirement of Committee s approval cannot 
he waived by consent.

Canadian Pacific U.W. i'o. v. Xortlurn Pacific <V Manitoba 
ICW. Co.. 5 Man. L.R. 301. Such approval must be obtained, 
not merely applied for.

See also note to Frontenac v. (l.T.H. Co., 4 < 'an. Ky. ( 'as.
at p. 111.

The Board has no power to make an e.r post facto order.
Tin I/# rritton C cousin y Cast. 3 ( 'an. Rv. ( ’as. 203.
The York Street Bridge Case, 4 Can. Rv. ('as. 62.

26A. Where it is complained by or on behalf of tile crown Juri*ii<-... . * . tlon ofor any municipal or other corporation or any other person Hoer.i ns to
aggrieved, that the company has violated or committed a breach 
of an agreement between the complainant and the company 
or by the company that any such corporation or person has 
violated or committed a breach of an agreement between the 
company and such corporation or person,— for the provision, 
construction, reconstruction, alteration, installation, operation, 
use or maintenance by the company, or by such corporation or 
person, of the railway or of any line of railway intended to be 
operated in connection with or as part of the railway, or of any 
structure, appliance, equipment, works, renewals or repairs 
upon o" in connection with the railway, the Board shall hear 
all matters relating to such alleged violation or breach, and 
shall make such order as to the Board may seem, having regard 
1o all the circumstances of the case, reasonable and expedient, 
and in such order may, in its discretion, direct the company, 
or such corporation or person, to do such things as are noces- 
'ary for the proper fulfilment of such agreement, or to refrain 
from doing such acts as constitute a violation or a breach 
thereof. 7-8 Kdw. VTI.. cap. (51, see. 8. as amended 8-il Kdw.
VII., cap. 32, see. 1.

This new section is an important encroachment upon the 
jurisdiction of the Provincial Courts and upon the principle 
laid down in Dnthir v. Grand Trunk /«MV. Co., 4 Can. Ry. Cas.
304. that the Board is not to adjudicate in respect to rights
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fi rising out of past transact ions. Hut its powers seem still to 
lie limited to dim-ting what is to lie done in the future; it is 
submitted that the Hoard is not empowered by this section to 
award damages for breach of the agreements mentioned; though 
an order to pay damages might be deemed “reasonable ami 
expedient.” The principles upon which the Hoard may act 
under this section arc apparently very different from those 
which would govern the Provincial Courts. The Hoard is to 
make such order as may seem “reasonable and expedient". 
an«l may exercise its “discretion" as to whether the agreement 
in question shall be enforced or not. What circumstances shall 
lie allowed to influence the Hoard's discretion can only be 
determined by experience; but it seems dear that its decision 
need not always accord strictly with the agreement.

In rt livid d? Canada Atlantic HAY. ('o., 4 Can. Ry. Cas 
272. the Hoard held that the Act of 1903 did not empower il 
to enforce specific performance of an agreement to make and 
maintain highway crossings over its right of way. The present 
section is probably wide enough to cover such a case.

In J)dta v. Vancouver, Victoria ami Eastern Hff. Co., 14 
H.C.R. 83, 8 Can. Ry. Cas. 3f>4 and 362 the plaintiffs claimed 
an injunction to restrain a railway company from 
dosing or interfering with a highway liefore diverting 
it in accordance with an order of the Railway Com
mission. The application was enlarged to enable the 
plaintiffs to apply to the Hoard for relief as the Full 
Court, while not denying its own jurisdiction in the pre
mises was of opinion that application should lx- first made t<> 
the Hoard which had made the order and had complete control 
over it. This decision seems to treat the Hoard as a Court of 
concurrent jurisdiction with the Provincial Court for the pur
pose of the relief sought. The statement of the case in tin- 
report is not very clear as it does not show in what manner 
« r to what extent the defendants had failed to comply with the 
order of the Hoard for diversion of the old road. Unless tin- 
proceedings sought to be restrained were so far at variance 
with the Hoard’s order as to be quite unauthorized by it. it 
seems difficult in view of section 56 fff) to find any jurisdiction 
in the provincial Court at all ; see Montreal Street HAY. Co. v. 
Montreal Terminal, etc., Co., 36 S.C.R. 369; Canadian Pacific. 
li.W. Co. v. (band Trunk HAV. Co., 12 O.Tj.R. 320; Canadian 
Pacific li.W. Co. v. Vancouver, etc., HAY. Co., 10 H.C.R. 228.
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27 In order to the ascertainment oi the true net earning# umiui
e Trunk

iff.— Haclllv
. . Railway.

(a) the Kiistern Division of the (jrand Trunk Pacific Rail
way. for the purposes of the scheduled agreements referred 
to iu the Act passed in the fourth year of His Majesty's reign, 
chapter twenty-four, intituled An Act to amend the .Xational 
Transcontinental Hail nay Act; and

(b) the Grand Trunk Pacific Railway Company, upon its 
system of railways, at all times while the principal or interest 
of any bonds made by the said company and guaranteed by 
the Government are unpaid by the said company;

The Board shall, upon the request of the Minister, inquire 
into, hear ami determine any question as to the justness and 
reasonableness of the apportionment of any through rate or 
rates between the Grand Trunk Pacific Railway Company and 
any other transportation company, whether such company is 
or is not a railway company, or, if a railway company, whether 
it is or not as such subject to the legislative jurisdiction of the 
Parliament of Canada.

2. In any such determination the Board shall have dueuuvem 
regard to the interests of the Government of Canada as owner intm-te. 

of the said Eastern Division, and of the Intercolonial Rail
way, or as guarantor of any such principal or interest, and to
tli«- provisions of the National Transcontinental Railway Act, 
and of the said Act in amendment thereof, and of the said 
scheduled agreements.

3. Although, in any such case, the Grand Trunk Pacificn,-i earn 
Railway Company has agreed to any apportionment, the net1"*" 
earnings shall be ascertained upon the basis of the receipt by
the Grand Trunk Pacific Railway Company of such share of 
such through rate or rates as, in the opinion of the Board, the 
sai<l company should have received under a just and reason
able apportionment; and such agreement shall be material evi
dence only and not conclusive.

4. Either party to any such question may appeal from any Appeal, 
such determination to the Supreme Court of Canada. 4 Edw.
▼ II.. cap. 32, see 4.
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H<Ntr<l m* 
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Keg ii in 
nun* of
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28. The Hoard may, of its own motion, or shall, upon the 
request of the Minister, inquire into, hear and determine any 
matter or thing which, under this Act, it may inquire into, hear 
and determine upon application or complaint, and with respeei 
1 hereto, shall have the same powers as. upon any application or 
complaint, are vested in it by this Act.

2. Any power or authority vested in the 1' lard under this 
Act may, though not so expressed in this Act, Is* exercised from 
time to time, or at any time, as the occasion may require. 3 
Edw. VII., cap. 58, see. 24.

29. The Hoard may rehear any application before deciding 
it, or may review, rescind, change, alter or vary any order or 
decision made by it. 3 Edw. VIT., cap. 58, see. 25, as amended 
7-8 Edw. VII., cap. 62, see. 8.

Added section, 6-7 Edw. VII., cap. 38. sec. 1 :—“The Hoard 
of Railway Commissioners for Canada may in any application 
proceeding or matter of special importance pending before it 
if in the opinion of the Hoard the public interest so requires, 
apply to the Minister of Justice to instruct counsel to conduct 
or argue the case or any particular question arising in tin- 
application proceeding or matter as to any public interest 
which is or may be affected thereby, or by any order or deci
sion which may he made therein : and upon such application ti
ll im by the Hoard, or of his own motion, the Minister of Jus 
tice may instruct counsel, accordingly ; and the Hoard may 
direct that the costs of such counsel shall lie paid by any party 
to the application proceedings or matter, or by the Minister 
of Finance out of any unappropriated moneys.

30. The Hoard may make orders and regulations.

(n) limiting the rate of speed at which railway trains and 
locomotives may be run in any city, town or village, or in any 
class of cities, towns or villages: and the Hoard may. if it 
thinks fit, limit certain rates of speed within certain descried 
portions of any city, town or village, and different rates of 
speed in other portions thereof ;

See section 275. as amended 8-0 Edw. VIT., c. 32. 0 Edw. 
VIT., c. 50.
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ih) with rcsiMi't to the uw of the steam whistle within '«-..r
Menmany city, town or village, or any portion thereof ; whittle.

By section 274 the engine whistle shall lie sounded at least 
eighty rods before reaching a highway crossing at rail level 
except within the limits of cities or towns when the municipal 
authority may pass by-laws prohibiting the same.

(c) with respect to the method and means of passing from 
one car to another, either inside or overhead, and for the safety to,"r 
of railway employees while passing from one car to another;

(d) for the coupling of cars ; r<i»|.Ung
(< ) requiring proper shelter to In provided for all railway s,|«tivr.

employees when on duty ;
(/) with respect to the use on any engine of nettings, 

screens, grates and other devices, and the use on any engine or 
car of any appliances and precautions, and generally in con
nection with the railway, respecting the construction, use and 
maintenance of any fire-guard or works which may he deemed 
by the Board necessary and most suitable to prevent, as far as 
possible, tires from being started, or occurring, upon, along, or 
near the right of way of the railway ;

The observance of this provision does not appear to assist 
the company in disputing liability under section 208 where the 
damages do not exceed $">,000.

(</) with respect to the rolling stock, apparatus, cattle- Protection 
guards, appliances, signals, methods, devices, structures and 
works, to be used upon the railway, so as to provide means for 
the due protection of property, the employees of the company, 
and the public ; See Fluff Station Cast, 8 Can. By. Cas. V>1.

(A ) with respect to any matter, act or thing which by this oui.-r
* mat toreor the Special Act is sanctioned, required to be done, or pro 

hihited; and,
As to penalties, where no specific penalty provided, see sec

tion 427.

(f ) generally for carrying this Act into effect.
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A|ipn< t- 2. Aliy such orders or regulations may he made to apply to
timi oi , , 1* *.
order* auy particular district, or to any railway, or section or portion 

thereof, and the Hoard may exempt any railway, or section or 
portion thereof, from the operation of any such order or regu 
latiou, for such time, or during such period, as the Hoard deems 
expedient.

p-unities. 3. The Hoard may, by regulation, provide penalties, when 
not already provided in this Act, to which every company or 
person who offends against any regulation made under this 
section shall he liable: Provided that no such penalty shall 
exceed one hundred dollars.

Evidently this section “is intended to authorize the making 
<»f orders or regulations of a general character (even though in 
some cases limited in operation) governing railway companies 
and their operations in many details not expressly provided for 
by the Act.” Duth'u v. Grand Trunk It.W, Do., 4 Can. By. 
('as. 304. The use of Ihe word “orders” in this section with 
out distinguishing clearly between “orders” and “regulations" 

though the word “regulations” only is used in sub-section 3) 
leaves some room for doubt as to the penalty which might, be 
imposed for breach. If the Hoard fixed four miles an hour as 
the maximum speed through a given district, would this he an 
* order” or a “regulation”? And if a company deliberately 
violated it would the maximum penalty he $0,000 under section 
427 or $100 under sub-section 3 of this section? Or would see 
tion 427 he applicable only in the ease of the Hoard fixing the 
speed limit and providing no penaltyÎ

!2bfiio. The imposition of any such penalty shall not lessen or
affect any other liability which any company or person may 
have incurred. 3 Edw. VIT., cap. 58, secs. 25 and 40.

In making orders and regulations under this section (sin 
lions 23 and 25 of the Act of 1003) the Hoard is not to adjudi 
«•ate in respect to rights arising out of past transactions, hut t«> 
lay down rules for future conduct. The Hoard is not empow
ered to award damages or any other relief for any injury cause.l 
by an infraction of the Act. Dufhie v. Grand Trunk Jf.W.
4 Pan. By. Cas. 304.

Such claims for damages should he prosecuted in the Pro
vincial Courts: Ibid.
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Publication.

31. Any rule, regulation, order or decision of the Board |- 
shall, when published by the Board, or by leave of the Board, 
for three weeks in the Canada Gazette, and while the same 
remains in force, have the like effect as if enacted in this Act. 
and all courts shall take judicial notice thereof. 3 Edw. VII . 
cap. .">8, secs. 30 and 40.

Hegulations and Orders of the Hailivay Committer of tin Privy 
Council.

32 All regulations and orders made by the railway com t 
niittec of the Privy Council, under the provisions of the Rail
way Act, 1888, in force on the first day of February, one thou
sand nine hundred and four, shall continue in force until 
repealed, rescinded, changed or varied under the provisions of 
this Act.

2. The Board shall have the like powers to repeal, rescind, 
change or vary such regulations and orders, as in the case of 
regulations or of orders which the Board may make under this 
Act. 3 Edw. VII., cap. f>8, see. 33.

33. Notwithstanding the repeal of the Railway Act, 18h8, 
the orders of the railway committee of the Privy Council in 
force on the first day of February, one thousand nine hundred 
and four, may be made rules or orders of the Exchequer Court, 
or of any superior court of any province in Canada, and may 
be enforced in all respects, as nearly as may be, in the same 
manner as provided by this Act, in the ease of similar orders by 
the Board.

2. All penalties, forfeitures and liabilities attaching, under 
this Act, to the violation of any regulation, or disobedience to 
any order of the Board, shall apply and attach to any viola
tion of or disobedience to any regulation or order of the Rail
way committee of the Privy Council occurring after the first 
day of February, one thousand nine hundred and four, in all

■'mimut d.

Kant.1 may

Otx-TiMK.
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respects, as nearly as may Ik*, as if such regulation or order of 
the railway committee of the Privy Council were a regulation 
or order of the Board, 3 Kdw. VII., cap. 58, sec. 34.

34. The Governor-in-('ouneil shall continue to have author• loverimr
ionihiuH **>’ a,u* jurisdiction to sanction, confirm, rescind or vary, or to 

take any other action upon any report, order or decision of tin- 
railway committee of the Privy Council made before the first 
day of February, one thousand nine hundred and four, under 
the Railway Act, 1888. in as full and ample a manner as if tin- 
said Act had not been repealed and as if this Act had not lieen 
passed.

Effect. 2 Any order or decision so sanctioned or confirmed shall
have the same validity, force and effect as if the said order or 
decision had been so sanctioned or confirmed prior to the iirst 
day of February, one thousand nine hundred and four. 4 
Kdw. VII.. cap. 32, see. 1.

The sanction of tin* Govemor-in-( 'ouneil was required to an 
order of the railway committee made under seetion 187 of the 
Act of 188*. Without such sanction an Order of tin- Commit 
tee was not in forer and could not be dealt with by the Board. 
To meet the case of such orders, section 1 of 4 Kdw. VII . 
cap. 32. as above set forth, was passed, providing that the 
Governor-in-CounciI might still exercise his powers under the 
previous Act.

Salaries ami I’aijon ills.

-aini     35 The chief commissioner shall he paid an annual sa Ian
-tuner*. of ten thousand dollars, the assistant chief commissioner an

annual salary of nine thousand dollars and each of the other 
commissioners an annual salary of eight thousand dollars 

secretary 2. The Secretary shall be paid an annual salary to be fixed 
by the Governor in Council, not exceeding four thousand dol 
lars.

epprM.h '*■ Such salaries shall be paid monthly out of the unappro 
»t«*i fund», printed funds in the hands of the Receiver General for Van
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a da. 3 K|d\v. Vli., cap. 58, see. 20, as amended 7-8 Edvv. VII., 
cap. 62, see. 0.

36. Tile officers, clerks, stenographers and messengers Stan 
attached to the Board shall receive such salaries or remunera
tion as approved by the Governor in Council upon the recom
mendation of the Board. 3 Edw. VII., cap. 58, see. 21.

37. Whenever the Hoard, by virtue of any power vested in other», 
it by this Act, appoints or directs any person, other than a mem
ber of the staff of the Board, to perform any service required
by this Act, such person shall be paid therefor such sum for 
services and expenses as the Governor in Council may, upon 
tile recommendation of the Board, determine. 3 Edw. VII., 
cap. 58, see. 21.

38. The salaries or remuneration of all such officers, clerks, i>ai«* 
stenographers, and messengers, and all the expenses of themonlhly‘ 
Hoard incidental to the carrying out of this Act, including all 
actual and reasonable travelling expenses of the commissioners
and the Secretary, and of such members of the staff of the 
Hoard as may be required by the Hoard to travel, necessarily 
incurred in attending to the duties of their office, shall be paid 
monthly out of moneys to be provided by Parliament. 3 Edw.
VII.. cap. 58, see. 21.

Franking Privilege.

39 All letters or mailable matter addressed to the Board or,om* 
tb.- Secretary at Ottawa, or sent by the Board or the Secretary 
trom Ottawa, shall be free of Canada postage under such regu-post,KC 
I at ions as are from time to time made in that regard by the 
Governor in Council. 3 Edw. VIT., cap. 58, see. 22.
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40. Any notice required or authorized to Iw* gi\reii in writ 
ing,—

(а) by the Board, may In* signed hv the secretary or chief 
commissioner ;

(б) by the .Minister, inspecting engineer, or other officer or 
person appointed by the Minister, or the Board, may Ik* signed 
by the Minister, or by such inspecting engineer, officer or other 
person, as the east* may l>e ;

(r) by any company or corporation, may be signed by the 
president or secretary, or by its duly authorized agent or solici
tor; and,

(</) by any person, may be signed be\ such person or bis 
duly authorized agent or solicitor. -1 Kdw. VII., cap. 58, sec. 2v

41. Any such notice, required to be given to any company, 
municipality, corporation, co-partnership, firm or individual 
shall be deemed to be sufficiently given by delivering the sain 
or a copy thereof, within the time, if any. limited therefor.

(a) in the ease of any railway company, to the president, 
vice-president, managing-director, secretary or superintendent 
of the company, or to some adult person in the employ ot the 
company at the bead or any principal office ol the company.

(b) in the ease of any municipality, or civic or municipal 
corporation, to the mayor, warden, reeve, secretary, treasurer, 
clerk, chamberlain or other principal officer thereof ;

(c) in the case of any t other than a railway com
pany. to the president, vice-president, manager or secretary, or 
to some adult person in the employ of the company at tin* head 
office of such company ;

[641
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(d) in the ease of any firm or co-partnership, to any mem- <■» partner- 
her of such firm or co-partnership, or, at the last place of alrntlv
of any such member, to any adult member of his household, or, 
at the office or place of business of the firm, to a clerk employed 
therein ; and,

(e) in the case of any individual, to him, or, at his last individual» 
place of abode, to any adult member of his household, or, at
his office or place of business, to a clerk in his employ.

2. If, in any case within the jurisdiction of the Minister, other cue* 

or the Board, it shall be made to appear to the satisfaction of
the Minister, or the Board, as the case may be, that service of 
any such notice cannot conveniently be made in the manner 
provided in the last preceding sub-section, the Minister, or the 
Board, as the case may be, may order and allow such service 
to he made by the publication of such notice for any period not publication 
less than three weeks in the Canada (iazrtte, and also, if 
required, in any other newspaper; and such ‘ :*ation in each 
case shall be deemed to be equivalent to service in the manner 
provided in the said sub-section.

3. Any regulation, order, direction, decision, report or other service ofoilier doeu-document may, unless in any case otherwise provided, lie menu, 

served in like manner as notice may be given under this sec
tion. 3 Edw. VII., cap. 58, sec. 28.

The provision for service by publication contained in sub
section two is much more elastic than that contained in the cor
responding section of the Act of 1903.

41 A. There shall be kept in the office of the secretary of ®t‘r'n,tc*fon 
the Board a book, to be called the agents' book, in which every«umeHiiy

..... . at Ottawa.railway company to which this Act in whole or in part applies 
shall enter its name and the place of its head office and the 
name of an agent at Ottawa and his place of business or some 
other proper place within Ottawa where he may be served for 
the company with any notice, summons, regulation, order, direc
tion, decision, report or other document.

3
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Mode or 2. Service on the company may be effected, unless the 
Hoard otherwise directs, by delivering the document or a copy 
thereof to the person entered by the company as its agent or 
at his place of residence, or to any member of his household, 
or at his place of business, or such other place as aforesaid, to 
any clerk or adult person in his employ, 

service on 3. Where at the time of attendance to serve any document 
man. the place of business or other place aforesaid is closed or no one 

is in attendance therein for receiving service, service of the 
document may be effectively made by mailing the same, at any 
time during the same day, addressed to the agent at such place 
of business or other place, by registered letter, postage pre
paid, and the service shall be deemed to have been effected at 
the time of attendance for service.

in default 4, Where anv such company has not caused the required
of agent. * 11 ' ,

entry to be made in the agents’ book the posting up ot the 
document to be served in the office of the secretary of the Hoard 
shall be effective service upon the company unless the Hoard 
otherwise directs.

Notice to f). The Hoard may in any ease give directions that the
company ' ' ,
graph" fact °* serv*cc upon an agent and the nature of the document 

served shall be communicated to the company by telegraph.”
Section 41A was added by 7-8 Edw. VII., cap. 62, sec. 10.

Duty of 42. Every company shall, as soon as possible after receiving 
upon'being or being served with any regulation, order, direction, decision, 
8yrTL notice, report or other document of the Minister, or the Hoard, 

or the inspecting engineer, notify the same to each of its officers 
and servants performing duties which arc or may be affected 
thereby, by delivering a copy to him or by posting up a copy 
in some place where his work or his duties, or some of them, 
are to be performed. 3 Edw. VII., cap. 58, sec. 29.

Notice of 43. Unless otherwise provided, ten days’ notice of any appli- 
appiktttion t|le j4oar(te or of any hearing by the Hoard, shall he

sufficient: Provided that the Hoard may in any case direct
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longer notice or allow notice for any period less than ten days. 
3 Edw. VII., cap. 58, sec. 31.

44. Notice of any application to the Board for permission, 
as provided by the Lord’s Day Act, to perform any work t)nj;*n*£™“ 
the Lord’s Day in connection with the freight traflic of anyggy® 
railway, shall be given to the Department of Railways and 
Canals, and shall fully set out the reasons relied upon.

2. The costs of any such application shall lie borne by the costs, 
applicant, and, if more than one, in such proportions as the 
Board determines.

3. In all other respects the procedure provided by this Act Procedure 
shall, so far as applicable, apply to any such application. 6 Edw. reepeeu. 
VII., cap. 27, sec. 3, Lord’s Day Act, see Appendix.

45. When the Board is authorized to hear an application, Ex\>aru 
complaint or dispute, or make any order, upon notice to the 
parties interested, it may, upon the ground of urgency, or for 
other reason appearing to the Board to be sufficient, notwith
standing any want of or insufficiency in such notice, make the 
like order or decision in the matter as if due notice had been 
giv<-n to all parties; and such order or decision shall be as valid 
and take effect in all respects as if made on due notice.

2. Any person entitled to notice and not sufficiently notified KebearilUg 
may, at any time within ten days after becoming aware of such 
order or decision, or within such further time as the Board may 
allow, apply to the Board to vary, amend or rescind such order 
or decision, and the Board shall thereupon, on such notice to 
other parties interested as it may in its discretion think desir
able, hear such application, and either amend, alter or rescind 
such order or decision, or dismiss the application, as may seem 
to it just and right. 3 Edw. VII., cap. 58, sec. 32.

46. Any decision or order made by the Board under this Act Rule of 
may be made a rule, order or decree of the Exchequer Court, or 
of any superior court of any province of Canada, and shall be
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enforced in like maimer as any rule, order or decree of such 
court.

Such an order is usually made after notice to the parties 
interested and its execution may be suspended pending litiga
tion respecting the rights of the parties in another court. 

lie Metropolitan li.W. Co., 1 (’an. Ry. Cas. 96.
See in re G.T.liy. Co., 8 Ex. C. 349.
2. To make such decision or order a rule, order or decree of 

any such court, the usual practice and procedure of the court in 
such matters may be followed ; or, in lieu thereof, the secretary 
may make a certified copy of such decision or order, upon which 
shall be made the following endorsement signed by the chief 
commissioner and sealed with the official seal of the Hoard:— 

“To move to make the within rule border or decree, as the 
case may be) of the Exchequer Court of Canada (or as the vase 
may be).

“Dated this day of A.D. 19
“ A.B.

[Seal.] “Chief Commissioner of Hoard of Railway
Commissioners for Canada.”

Intended for a case where the Hoard acting 11 parte seeks to 
enforce its own order. 4th Ann. Rep. 207. 

rSrartbe 3. The Secretary may forward such certified copy, so 
endorsed, to the registrar, or other proper officer of such court, 
who shall, on receipt thereof, enter the same as of record, and 
the same shall thereupon become and be such rule, order or 
decree of such court.

rv»*ndeder 4. When a decision or order of the Hoard under this Act, or 
or changed ^ jjaj|wav Committee of the Privy Council under the Rail

way Act, 1888, has been made a rule, order or decree of any 
court, any order or decision of the Hoard rescinding or chang
ing the same shall be deemed to cancel the rule, order or decree 
of such court, and may, in like manner, be made a rule, order 
or decree of such court. 3 Kdw. VII., cap. 58, sec. 35.

Order»may 47. The Hoard mav direct in anv order that such order or 
come into
forc®. any portion or provision thereof, shall come into force, at a
tinrency11 future time, or upon the happening of any contingency, event
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or condition in such order specified, or upon the performance
to the satisfaction of the Board, or person named by it, of any upon terme
terms which the Board may impose upon any party interested,
and the Board may direet that the whole, or any |>ortion of such For limited
order, shall have force for a limited time, or until the happen-tlme'
ing of a specified event.

2. The Board may, instead of making an order final in the interim 
first instance, make an interim order, and reserve further direc
tions either for an adjourned hearing of the matter, or for 
further application. 3 Edw. VII., cap. 56, see. 36.

This section enlarges the powers of the Board as to making 
contingent temporary or ex parte orders beyond those of the 
Railway Committee under the Act of 1888.

See G.T.li. Co. v. Toronto, 1 (’an. Ry. Cas. at p. 92; GT.V.U.
Co. v. Fort William, 43 S.C.R. 412.

48. Upon any application made to the Board under this Act, Rell®( 
the Board may make an order granting the whole or part only
of such application, or may grant such further or other relief, 
in addition to or in substitution for that applied for, as to the 
Hoard may seem just and proper, as fully in all respects as if 
such application had been for such partial, other, or further 
relief. 3 Edw. VII., cap. 58, sec. 37.

49. The Hoard may, if the special circumstances of any case)"1.*™ 
so require, make an interim ex parte order authorizing, requir- or er 
ing or forbidding any thing to be done which the Board would
be empowered, on application, notice and hearing, to authorize, 
require or forbid ; but no such interim order shall be made for 
any longer time than the Board may deem necessary to enable 
the matter to be heard and determined. 3 Edw. VII., cap. 58,
■ec. 38. i ;

50 When any work, act, matter or thing is by any régula- Extension 
tion, order or decision of the Board required to be done, per-°ftime 
formed or completed within a specified time, the Board may, if 
the circumstances of the case in its opinion so require, upon 
notice and hearing, or in its discretion, upon cx parte applica
tion, extend the time ao specified. 3 Edw. VII., cap. 58. sec. 39.
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In authorizing the taking of lands under section 139 of the 
Act of 1903 (now section 178) the Board made it a term that 
upon notice given by the land owner within a limited time the 
railway company should pay compensation in a certain way. 
The land owner failed to give notice. An application to extend 
the time was refused on the ground that the company hud 
acquired a vested right under the order to take the land on 
statutory terms. Eckhardt v. Grand Trunk li.W. Co., 7 Can 
Ry. Cas. 90.

pracûc.- 61. The Board may make general rules regulating, so far 
vedure°* as not inconsistent with the express provisions of this Act, its 

practice and procedure. 3 Edw. VII., cap. 58, sec. 40.
General rules have been promulgated from time to time 

accordingly . See appendix.

52. The Board may, upon terms or otherwise, make or allow 
any amendments in any proceedings before it. 3 Edw. Vll., 
cap. 58, see. 40.

order need 53. No order of the Board need show upon its face that any
not «how . .
jurisdiction proceeding or notice was had or given, or any circumstance 

necessary to give it jurisdiction to make such order. 3 Edw. 
VII., cap. 58, sec. 41.

Meet ut 54 in determining any question of fact, the Board shalljudgment ”
courti*r n<)t concluded by the finding or judgment of any other court, 

in any suit, prosecution or proceeding involving the determina
tion of such fact, but such finding or judgment shall, in pro
ceedings before the Board, be prima facie evidence only.

Lupendmt. 2. The pendency of any suit, prosecution or proceeding, in 
any other court, involving questions of fact, shall not deprive 
the Board of jurisdiction to hear and determine the same ques
tions of fact.

Findingsot 3. The finding or determination of the Board upon any ques-
ciusivf. tion of fact within its jurisdiction shall be binding and con

clusive. 3 Edw. VII., cap. 58, sec. 42.
The decisions of the Railway and Canal Traffic Commission 

since its commencement are binding upon it as a court. Did•
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cot, etc., If.IV. Co. v. Great Western If.IV. Co., 9 Ry. & Can.
Tr. Can. 210, at p. 220; Viekfords Co. v. London tk North West
ern If.W. ('o., 21 T.L.R. 220, 12 Ry. & (’anal Tr. Cas. 154.

55. The Board may of its own motion, or upon the applica- stated caie 
tiun of any party, and upon such security being given as itj^“ltl‘of 
directe, or at the request of the Governor in Council, state a canada, 
case, in writing, for the opinion of the Supreme Court of Can
ada upon any question which in the opinion of the Board is a 
question of law.

2. The Supreme Court of Canada shall hear and determine Pmceed- 
the question or questions of law arising thereon, and remit the thereon, 
matter to the Board with the opinion of the Court thereon.
3 Edw. VII., cap. 58, sec. 43.

In considering when a ease upon a question of law can be 
submitted for the opinion of the Supreme Court, the enquiry is 
suggested,—What is a question of law ?

The distinction between law and fact is subtle, and some
times a question of no little difficulty. The difficulty lies not 
in determining what the law is, or what the fact is, but whether 
the given law is applicable to the given fact. (Austin on Jur
isprudence, 1873, Vol. 1, p. 236.)

As examples of questions of law arising for decision upon 
findings of fact by a County Court Judge, undrr the Work
men’s Compensation Act, 1897 (Imp.), 60 & Cl Vic., cap. 37, 
sev

Uodinott v. Newton (1901), A.C. 49, p. 68, where the con
struction constituting a scaffolding within the meaning of sec
tion 7 of the Act was treated as a question of law. Also Maud 
v It rook (1900), 1 Q.B. 581.

Whether a bicycle was a carriage within the meaning of the 
Highway Act was treated as a question of law in Taylor v.
Good win, 4 Q.B.D. 228.

The law is the rule or standard, but the facts are tin- vary* 
ing circumstances which conform or not with such rule or stan
dard. It is a question of law (1 ) whether any such rule or stan
dard exists; (21 whether, if such rule or standard exists, the 
state of facts found by the inferior court falls within such rule 
or standard. See Ifnprr v. Greenwood (19001, 83 L.T. 471.

The meaning of words in an Act of Parliament is a ques
tion of law, not a matter of evidence. The legal meaning, i.e.,

the proper construction be placed upon words or sentences
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in a statute, does not necessarily coincide with the ordinary 
meaning, e.g., the word “place” in a statute forbidding bet
ting in any ‘‘house, office, room or other place.” Powell v. 
Kempton Park Co. (1897), 2 (j.B. 242.

Definitions are often the subject of legal argument; as 
“cruelty” in liusscll v. liussell (1897), A.C. 395.

In Boulton on “The Law and Practice of a Stated Case, 
(1902), pp. 120-129, a number of cases are given of questions 
of law, e.g.,

Milner v. Créât Northern AMV. Co. ( 1900), 1 Q.B. 795. 
whether a refreshment room at a station was part of the rail
way station.

Cf. “Railway station,” Carroll v. Casemore, 20 (Irant 16, 
whether a bookstall at a station, consisting of a board and 
trestles, was a shop within the meaning of the Shop Hours Act, 
1892. 55 & 56 Vic., cap. 62.

“Minerals,” Scott v. Midland /MV. Co. (1901) 1 K.B. 317, 
70 L.J.Q B. 228.

See “Words and Terms,” Digest of Ontario Law (1904), 
Vol. IV., pp. 7707-43; Stroud’s Judicial Dictionary (1903), 
2nd Edition.

By section 318. the Board may determine, as questions 
of fact, what are “substantially similar circumstances,” “un
due preferences,” etc., etc., within the meaning of the Act. 

Review by For examples cases stated by the Board, see 6 Can. Rv. ('as

tocKEii. 327, 8 ibid, 1.
56. The Governor in Council may, at any time, in his dis

cretion, either upon petition of any party, person or company 
interested, or of his own motion, and without any petition or 
application, vary or rescind any order, decision, rule or regula
tion of the Board, whether such order or decision is made inter 
partes or otherwise, and whether such regulation is general or 
limited in its scope and application ; and any order which the 

Appeal to Governor in Council may make with respect thereto shall be 
court as to binding upon the Board and upon all parties.
jurisdiction

2. An appeal shall lie from the Board to the Supreme Court 
of Canada upon a question of jurisdiction, but such appeal shall 
not lie unless the same is allowed by a judge of the said court 
upon application and upon notice to the parties and the Board, 
and hearing such of them as appear and desire to be heard;
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and the costs of such application shall lx? in the discretion of 
the judge.

3. An appeal shall also lie from the Hoard to such Court supreme 
upon any question which in the opinion of the Hoard is a ques-»»qw» 
tion of law, upon leave therefor having been first obtained from1*" 
the Hoard lwithin one month after the making of the order or 
decision sought to be appealed from, or within such further time
as the Hoard under special circumstances shall allow’, and after 
notice to the opposite party stating the grounds of appeal | and 
the granting of such leave shall be in the discretion of the Hoard.

3A. No appeal, after leave therefor has been obtained under JJJSi?1 
sub-section 2 or 3 of this section, shall lie unless it is entered in 
the said Court within thirty days from the making of the order 
granting leave to appeal. Am. 9 and 10 Kdw\ VII., c. 50, s. 1.

4. Upon such leave being obtained the party so appealingjjjjj-1*,or 
shall deposit with the Registrar of the Supreme Court of Can
ada the sum of two hundred and fifty dollars, by way of secur
ity for costs, and thereupon the Registrar shall set the appeal
down for hearing at the nearest convenient time; and the party 
appealing shall, within ten days after the appeal has been so Notice°i 

set down, give to the parties affected by the appeal, or the res
pective solicitors by whom such parties were represented 
before the Hoard, and to the Secretary, notice in writing that 
the case has been so set down to be heard in appeal as afore
said ; and the said appeal shall be heard by such Court as 
speedily as practicable.

5. On the hearing of any appeal, the Court may draw all {^"couît. 
such inferences as are not inconsistent with the facts expressly 
found by the Hoard, and are necessary for determining the ques
tion of jurisdiction, or law, as the case may be, and shall certify
its opinion to the Hoard, and the Hoard shall make an order in 
accordance with such opinion.

fi. The Hoard shall be entitled to be heard by counsel or£^1let,H"dây 
otherwise, upon the argument of any such appeal.

7. The court shall have power to fix the costs and fees to beCoe,e- 
taxed, allowed and paid upon such appeals, and to make rules
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practice, of practice respecting appeals under this section; and, until 
such rules are made, the rules and practice applicable to ap
peals from the Exchequer Court shall be applicable under this 
Act.

Members of ,
BonniiOTt 8. Neither the Board nor any member of the Board shall inliable (or
co#in. any case be liable to any costs by reason or in respect of any

appeal or application under this section.

Hoard fine
fi. Save as provided in this section,—
(a) Every decision or order of the Board shall be final;

8. Neither the Board nor any member of the Board shall be 
questioned or reviewed, restrained or removed by prohibition, 
injunction, nrliorari, or any other process or proceeding in any 
court. 3 Edw. VII., cap. 58, see. 44; (> Edw. VII., cap. 42,

In the English Act the Crown is expressly mentioned, see 
section 17, sub-section (i. The usual rule is that the King is 
not bound by any statute, if he be not expressly named so as 
to be bound. Broom's Legal Maxims, 7th Edition, pp 5li it

See note “Review of orders of Board,” 4 Can. Ry. Cas. 39ti. 
No appeal lies from an order of a judge of the Supreme Court 
in Chambers refusing leave to appeal under sub-section 2 of 
this section; Williams v. (Jrand Trunk /«MV. Co., 4 Can. Ry. 
('as. 302; see also note 4 Can. Ry. (’as. 300.

Where tin- Board having jurisdiction to impose terms, im
posed them on evidence alleged to be insufficient, it was held 
on appeal to the Supreme Court that the question was rather 
one of law than of jurisdiction, and the appeal should have 
been taken on leave of the Board under sub-section 3 and not <m 
leave of a judge under sub-section 2, or should have been 
brought, before the Oovernor-in-(’ouneil under sub-section 1. 
Janus Hay /«MV. Co. v. (Iraml Trunk /«MV. Co., 37 S.C.R. 372: 

5 Can. Ry. Cas. 1f>4.
See. 3A apparently was passed in consequence of the decision 

in (i.T.Hy. Co. v. />#/>/ of Ayrirullurr, 42 S.C.R. 557, 10 Can. 
Ry. (’as. 84.

Governor 57 Tin* Governor in Council inav at any time refer to thein Council
toBy«.Hrdfor Board for a report, or other action, any question, matter or
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thing, arising, or required to be done, under this Act, or the 
Special Act, and the Board shall without delay comply with 
the requirements of such reference. 3 Edw. VII., cap. 58, 
sec. 45.

58. The costs of and incidental to any proceeding before the<0,“ 
Board, except as herein otherwise provided, shall be in the 
discretion of the Board, and may lie fixed in any ease at a sum 
certain, or may be taxed.

2. The Board may order by whom and to whom any costs are payment, 
to be paid, and by whom the same are to be taxed and allowed.

3. The Board may prescribe a scale under which such costsseaie. 
shall be taxed. 3 Edw. VII., cap. 58, sec. 46.

59. When the Board, in the exercise of any power vested
it by this Act, or the Special Act, in and by any order directsthe tiolird 
any structure, appliances, equipment, works, renewals, or 
repairs to be provided, constructed, reconstructed, altered, in
stalled, operated, used or maintained, it may order by what 
company, municipality or person, interested or affected by such 
order, as the case may be, and when or within what time and 
upon what terms and conditions as to the payment of compensa
tion or otherwise, and under what supervision, the same shall 
be provided, constructed, reconstrueted, altered, installed, oper
ated, used and maintained.

2. The Board may order by whom, in what proportion, and hy 
when, the cost and expenses of providing, constructing, recoil- Jlid!11 
structing, altering, installing and executing such structures, 
equipment, works, renewals, or repairs, or of the supervision, if 
any, or of the continued operation, use or maintenance thereof, 
or of otherwise complying with such order, shall lie paid. 3 
Edw. VII., cap. 58, see. 47.

Read in this connection section 26 (5) providing that the 
decision of the Board as to whether any company, municipality 
or person is or is not a “party interested” shall be binding and 
conclusive.

Occasion for exercise of the powers of the Board, under this 
section, as of the railway committee under the Act of 1888 in 
similar cases, will most frequently arise under sections 237 and 
238.
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See lie Canadian Pacific R.W. Co. and Township and County 
of York, 1 Cau. By. Can. 3 >-47 ; 27 O H. 559 ; 25 A.R. 65.

The Board, in dealing with the question of compensation to 
be paitl for the taking of land under section 139 of the Act of 
1903 (now section 178 infra), may require the applicants to 
do any act whatever, including the payment of money, in addi
tion to the compensation ordinarily allowed under the statute, 
but such additional compensation should be allowed only under 
very peculiar circumstances. Burnt District Case, 4 {Jan. Ry. 
Cas. 290.

The power of the Board under section 186 of the Act of 
1903, (now section 237, infra), to order a highway to be carried 
over or under a railway extends to highways already in exis
tence1 as well as to new highways. Ottawa Electric Ji.W. Co. 
v. City of Ottawa, 37 S.C.R. 354; 5 Can. Ry. Cas. 131.

The application may be made by the municipality as well 
as by the railway : Ibid.

See the same ease as to “party interested or affected.’’ also 
5 Can. Ry. Cas. 138 and 161 ; 7 ibid. 73 and 9 ibid. 154.

As to the principles on which the Board acts in apportion
ing cost of works ordered, see Bank Street Subivay Case, 5 Can 
Ry. Cas. 126.

Tin* Board in granting leave to the James Bay Company 
to carry its line under the track of the Grand Trunk Company 
imposed as a condition that the masonry work should be suffi
cient to carry an additional track of the Grand Trunk Com
pany. No evidence was given of the intention to lay such addi
tional track. Held, that the Board had jurisdiction to impose 
the condition. James Bay //.IV. Co. v. Grand Trunk Ii.W. Co., 
37 S.C.R. 372; 5 Can. Ry.-Cas. 164.

o/workH* 59.\. Whenever this Act requires or directs that before the do
ing of any work by the company the approval of the Board must 
be first obtained, and whenever any such work has been done 
before the thirty-first day of December, one thousand nine hun
dred and nine, without such approval, the Board shall neverthe
less have power to approve of the same and to impose any terms 
and conditions upon such company that may be thought proper 
in the premises. Am. 9 and 10 Edw. VII., c. 50, s. 2.

Inquiries.

order*may 60. The Board may appoint or direct any person to make an 
inquiry and report upon any application, complaint or dispute
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pending before the Hoard, or upon any matter or thing over 
which the Board has jurisdiction under this or the Special Act.

2. The Minister may, with the approval of the Governor in 
Council, appoint and direct any person to inquire into and 
report upon any matter or thing which the Minister is author
ized to deal with under this Act or the Special Act. A Edw.
VII., cap. 58, see. 48.

61. The Minister, the Hoard, inspecting engineer, or person rowan, 
appointed under this Act to make any inquiry or report may,—

(a) enter upon and inspect any place, building, or works, gulry 
being the property or under the control of any company, the 
entry or inspection of which appears to it or him requisite;

( />) inspect any works, structure, rolling stock or property inspection, 
of the company ;

(c) require the attendance of all such persons as it or he Attend 
thinks tit to summon and examine, and require answers ormurn*. 
returns to such inquiries as it or he thinks fit to make ;

id) require tin* production of all material books, papers, Produc 
plans, specifications, drawings and documents ; and,

(< ) administer oaths, affirmations or declarations;
And shall have the like power in summoning witnesses and Generally 

enforcing their attendance, and compelling them to give evi
dence and produce books, papers or things which they are 
required to produce, as is vested in any court in civil cases, d 
Edw. VII., cap. 58, sec. 49.

62 The Board shall within two months after the thirty Animai 
first day of March in each year make to the Governor-in-Coun-oilvenlor 
cil through the Minister, an annual report, for the year next "1 ouncl1 
preceding the thirty-first day of March, showing briefly,—

(<i) applications to the Hoard and summaries of the find
ings thereon under this Act ;

M summaries of the findings of the Hoard in regard to 
any matter or thing respecting which the Board has acted of 
its own motion, or upon the request of the Minister;
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(r) such other matters as appear to the Board to be of 
public interest, iu connection with the persons, companies and 
railways, subject to this Act ; and

{d) such matters as the Governor in Council directs.
Kid1" 2. The said report shall be forthwith laid before both
parliament U°uses of Parliament if then in session, and if not in session 

then during the first fifteen days of the next ensuing session 
of Parliament.

Section 62 is here printed as amended by 8-9 Edw. 
VII., cap. 32, sec. 12 (1909). The chief changes are to require 
the report to contain summaries of the findings of the Board on 
all matters before it, and to be laid before both Houses of 
Parliament, instead of before the House of Commons only.

WITNESSES AND EVIDENCE.

rower* 63. The Board may order that any witness resident or pre
regarding . .
wimeaste sent in L uuada may be examined upon oath betore, or make
and evl- v
d.-nce. production of books, papers, documents or articles to, any one 

member of the.Board, or before or to any officer of the Board, 
or before or to any other person named for the purpose by the 
order of the Board, and may make such orders as seem to it 
proper for securing the attendance of such witness and his 
examination and the production by him of books, papers, docu
ments, or articles, and the use of the evidence so obtained, and 
otherwise exercise, for the enforcement of such orders or pun
ishment for disobedience thereof, all powers that are exercised 
by any superior court in Canada for the enforcement of sub- 
pd-nas to witnesses or punishment of disobedience thereof : 
Provided that no person shall be compellable, against his will, 
to attend for such examination or production at any place out
side the province in which he is served with the order of the 
Board for the purpose.

•ion™1*" 2. The Board may issue commissions to take evidence in a
SKIS foreign country, and make all proper orders for the purpose,
commies and f°r tli<* return and use of the evidence so obtained. 6 Edw. 

VII., cap. 42, sec. 2.
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64 The Hoard may accept evidence upon affidavit or writ-KtfctaM*
* * by Htltitnvlt

ten affirmation, in cases in which it seems to it proper to do so.
2. AU persons authorized to administer oaths to be used in2in»iS!f£r 

any of the superior courts of any province may administers^1 
oaths in such province to be used in applications, matters or 
proceedings before the Hoard.

3. All persons authorized by the tiovernor-in-Council to*-»"»®}"-* • nu mers lor

administer oaths within or out of Canada, in or concerning any 
proceeding had or to la* had in the Supreme Court of Canada 
or in the Exchequer Court of Canada, may administer oaths in 
or concerning any application, matter, or proceeding before the 
Board.

4. Any oath administered out of Canada, before any com-ohu.^ 
missioner authorized to take affidavits to be used in His Canada. 

Majesty’s High Court of Justice in England, or before any 
notary public, certified under his hand and official seal, or 
before the mayor or chief magistrate of any city, borough or 
town corporate in Great Britain or Ireland, or in any colony
or possession of His Majesty out of Canada, or in any foreign 
country, and certified under the common seal of such city, 
borough, or town corporate, or before a judge of any court of 
supreme jurisdiction in any colony or possession of His 
Majesty, or dependency of the Crown out of Canada, or before 
any consul, vice-consul, acting-consul, pro-consul or consular 
ag«nt of His Majesty, exercising his functions in any foreign 
place, certified under his official seal, concerning any applica
tion, matter or proceeding had or to be had by or before the 
Board, shall be as valid and of like effect, to all intents, as if it 
bail been administered before a person authorized by the Gov
ernor in Council as in this section provided.

f>. Every document purporting to have affixed, imprinted or inhument» 
subscribed thereon or thereto, the signature of anv such person fire of

. . * commie-
or commissioner so authorized as aforesaid, or the signature or*i',n«r-‘‘tr •

, . to he fifima
official seal of any such notary public, or the signature of «ny^j'*®''1' 
such mayor or chief magistrate and the common seal of the 
corporation, or the signature and official seal of any such con-
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Informal!- 
live shall 
not in vail

allowance!.

cused from 
producing.

sul, vice-consul, acting-consul, pro-consul, or consular agent, in 
testimony of any oath having been administered by or before 
him, shall be admitted in evidence before the Board without 
proof of any such signature or seal being the signature or seal 
of the person or corporation whose signature or seal it pur
ports to be, or of the official character of such person.

6. No informality in the heading or other formal requisites 
of any oath made before any person under any provision of 
this section shall be an objection to its reception in evidence 
before the Board, if the Board thinks proper to receive it ; ami 
if it is actually sworn to by the person making it before any 
person duly authorized thereto, and is received in evidence, nu 
such informality shall be set up to defeat an indictment for 
perjury. 6 Edw. VII., cap. 42, sec. 4.

65. Every person summoned to attend before the Minister 
or the Board, or before any inspecting engineer, or person 
appointed under this Act to make inquiry and report, shall, in 
the discretion of the Minister or the Board, receive the like fees 
and allowances for so doing as if summoned to attend before 
the Exchequer Court. 3 Edw. VII., cap. 58, sec. 50.

66. No person shall be excused from attending and produc
ing books, papers, tariffs, contracts, agreements and documents, 
in obedience to the subpivna or order of the Board, or of any 
person authorized to hold any investigation or inquiry under 
this Act, or in any cause or proceeding based upon or arising 
out of any alleged violation of this Act, on the ground that 
the documentary evidence required of him, may tend to crimin
ate him or subject him to any proceeding or penalty; but no 
such book, paper, tariffs, contract, agreement or doeument so 
produced shall be used or receivable against such person in any 
criminal proceeding thereafter instituted against him, other 
than a prosecution for perjury in giving evidence upon such 
investigation or inquiry, cause or proceeding. 3 Edw. VII. 
cap. 58, sec. 50.

The Act of 1903. section 50, applied also to “testifying.” 
So# as to this Canada Evidence Act. R.S.O., cap. 145, sec 5.
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67. In any proceeding before the Hoard and in any action
or proceeding under this Act, every written or printed docù-J[j« com

ment purporting to have been issued or authorized by the com
pany, or any officer, agent, or employee of the company, or any 
other person or company for or on its behalf, shall, as against 
the company, be received as prima facie evidence of the issue 
of such document by the company and of the contents thereof, 
without any further proof than the mere production of such 
document. 3 Edw. VII., cap. 58, sec. 50.

68. Every document purporting to be signed by the Minis-
ter, or by the Chief Commissioner and Secretary or either of B.'Ji'ruV.V 
them, or by an inspecting engineer, shall, without proof of any a"Kmeer- 
such signature, be prima facie evidence that such document was 
duly signed and issued by the Minister, the Board, or inspect
ing engineer as the case may be.

2. If such document purports to be a copy of any regulation,idem, 
order, direction, decision or report made or given by the Min
ister, the Board, or an inspecting engineer, it shall be prima 
facii evidence of such regulation, order, direction, decision or 
report. 3 Edw. VII., cap. 58, see. 26.

69. Any document purporting to be certified by the Sec-
ret ary as being a copy of any plan, profile, book of reference |£‘‘v8ecre 
or other document deposited with the Board, or of any portion 
thereof, shall, without proof of the signature of the Secretary, 
he prima facie evidence of such original document, and that 
Hie same is so deposited, and is signed, certified, attested or 
executed by the persons by whom and in the manner in which, 
the same purports to be signed, certified, attested or executed, 
a< shown or appearing from such certified copy; and also, if 
such certificate states the time when such original was so 
deposited, that the same was deposited at the time so stated.

2. A copy of any regulation, order or other document in thelI)ocu,VcIlta 
custody of the Seeretary, or of record with the Board, certified 
by the Secretary to be a true copy, and sealed with the seal 
«•I the Board, shall be prima facie evidence of such regulation,

6—It. !..
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order or document, without proof of signature of the Secretary. 
3» Edw. VII., cap. 58, sec. 27.

proceed- 70. Copies of the minutes of proceedings ami resolutions of
Inge of thicompany, the shareholders of the company, at any annual or special 

meeting, and of the minutes of proceedings and resolutions of 
the directors, at their meetings, extracted from the minute 
hook, kept by the secretary of the company, and by him cert i 
tied t<> he true copies extracted from such minute hook, when 
sealed with the company’s seal, shall, without proof of the 
signature of such secretary, be evidence of such proceedings 
and resolutions. 3 Edw. VII., cap. 58, sec. 66.

Compare 8 Viet., cap. 16, sec. 08 (Imp.)
Minutes of Matings. The minutes need not he signed on tin- 

day on which they are entered ; it is sufficient if they are signed 
by the person who is chairman of the meeting, and they may he 
signed, or signed as confirmed, at a subsequent meeting : Browne 
& Theobald, 3rd Ed., 115; Southampton v. Mettants, 1 M. & Ur. 
44* ; London and llrigltfon It. IV. Co. v. Fairclough, 2 M. & Ur. 
Ii74 ; W est London It. IV. Co. v. Bernard, 3 Q.B. 873. And where 
a meeting for a particular purpose is adjourned and the minutes 
of the adjourned meeting only are signed, the whole of the min
utes are admissible in evidence : Miles v. Bough, 3 (j.B. 845; 
Hughes v. (Inal Xorthcrn li.W. Co., Hi Jur. 805.

(Vrtitlcete 
of proprie
torship of

71. The certificate of proprietorship of any share shall he 
prima faeii evidence of the title of any shareholder, his execu
tors, administrators or assigns, or its successors and assigns, as
the case may he, to the share therein specified. 3 Edw. VII..
cap. 58, sec. 100.

Compare 8 Viet., cap. 16, sec. 20 (Imp.).

certificate 72. A certificate of the treasurer of the company that any 
Ilff8hart-urc share of the company has been declared forfeited for non-pay

ment of any call or interest accrued thereon, and that such 
share has been purchased by a purchaser therein named shall 
be sufficient evidence of such facts. 3 Edw. VII., cap. 58, 
sec. 106.
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73 A copy of any mortgage deed securing any bonds, dvhen- nwtm
*1 ■ Beats 4*

turcs. or other securities issued under the authority of this
with Secte-

Art and the Special Act, and of any assignment thereof, orjjjjj»1 
other instrument in any way affecting such mortgage or secur
ity. deposited in the office of the Secretary of State of Canada, 
certified to be a true copy by the Secretary of State, or by the 
Deputy Registrar-General of Canada, shall Ik* prima fade evi
dence of the original, without pr<s»f of the signature of such 
official. •'» Edw. VII., cap. 58, sec. 112.

Compare 8 Viet., cap. 1f>, sec. 42 (Imp.)
This sub-section is taken with some unimportant variations 

from ’»1 Viet., cap. 211. see. 114 (1). In the former Art the 
“retits iiml revenues” only were to Ik* subject to the payment 
of penalties ; now the “property and assets” are expressly made 
liable as well.

74 A copy of any plan, profile, Iwsik of reference, certified ikwumeoie
V , , , . . d.-iNwited

copy thereof, or other document, relating to the location orJïi'rof"*1* 
construction of any railway, and deposited under the provi-dt,ede 
•'imis of this Act with the registrar of deeds of any district or 
county through which the railway passes, certified by such 
registrar, in the manner hereinafter required, to Ik? a true 
copy, shall Ik* prima facii evidence of the original so deposited, 
that such original was so deposited at the time* certified thereon, 
and that the same was signed, certified, attested or otherwise 
executed by the persons by whom and in the manner in which 
the said original purports to In* signed, certified, attested to 
executed, as shown or appearing by such certified copy ; and. 
in the case of a plan, that such plan is prepared according to a 
'< !< and in manner and form sanctioned by the Board. 3 Edw.
VII , cap. 58, sec. 127.

See sections Ki3 and 377.
<5 The records relating to appointments and dismissals of Record* m 

i i!\v:iy constables, required by this Act to lie kept by the res-wueübùi. 
p«»«*tiv«* clerks of the peace for the counties, parishes, districts 
or other local jurisdictions in which such constables arc ap
pointed. shall, without further proof than the mere production 
e sui'h records, lie prima facie evidence of the due appoint-
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merits of such constables, of their jurisdiction to act as such, 
and of the other facts by this Act required to be so recorded, .j 
Edw. VII., cap. 58, sec. 241.

See sections 300 and 418.
By-iewor 76. A copy of any by-law, rule or regulation of the com
regulation w v
of company panv certified as correct by the president, secretary or other

executive officer of the company, and bearing the seal of the 
company, shall be evidence thereof. 3 Edw. VII., cap. 58, 
sec. 250.

tiourlm1ne 77. Whenever it is shown that any company charges one 
person, company, or class of persons, or the persons in any 
district, lower tolls for the same or similar goods, or lower 
tolls for the same or similar services, than it charges to other 
persons, companies, or classes of persons, or to the persons in 
another district, or makes any difference in treatment in res- 

Burdvuof pect of such companies or persons, the burden of proving that 
proof' such lower toll or difference in treatment, does not amount to 

an undue preference or an unjust discrimination shall lie on 
the company. 3 Edw. VII., cap. 58, see. 254.

The first sub-section follows section 27, sub-section 1, 
Railway & Canal Traffic Act, 1888, with only slight changes, 
“person” and “persons” for “trader” and “traders.” 
(adding “company”); also “goods” for “merchandise": 
omitting “rates or charges” after “tolls” where it occurs.

See notes to see. 341.

78. If the company files with the Board any tariff and suchTariff.

tariff comes into force and is not disallowed by the Board under 
this Act, or if the company participates in any such tariff, the 
tolls under such tariff while so in force shall, in any prosecution 

,im under this Act, as against such company, its officers, agents or 
again" employees, be eoiielusively deemed to be the legal tolls charge- 
company. able by such company. 3 Edw. VII., cap. 58, sec. 270 "■



PART VI.

Companies.

1 ncorporation, 79.
Offices, 80.
Provisional Directors, 81, 82.
Capital, 83-85.
Shares, 80-101.
Matings of Shareholders, 102-109.
President and Directors, 110-124.
Calls, 125-130.
Dividends and Interest, 131-135.
Bonds, Mortgages, and Borrowing Powers, 136-148.
Purchase of Bail wag Securities, 149.

Incorporation.

79. Every company incorporated under a Special Act shall oenenu• ... powers.
ho a body corporate, under the name declared therein, and 
shall he vested with all such powers, privileges and immunities 
es are necessary to carry into effect the intention and objects 
of this Act, and of the Special Act, and which are incident to 
such corporation, or are expressed or included in the Interpreta
tion Act. 3 Edw. VII., cap. 58, sec. 51.

Corresponds to sec. 51 of Act of 1903.
This was the first section of Part VI. of the Act of 1903 

which was headed Incorporation and Organization of Com
pany. The division into parts as above noted has been 
omitted.

The following provisions of the Interpretation Act, R.S.C., 
cap. 1. see. 34, are more particularly applicable to corporations.
In sub-see. (20) the word “person” includes any body corpor
ate and politic and their legal representatives.

See. 30. Words creating any association or number 
of persons into a corporation or body politic and corporate 
shall vest in them power to sue and be sued, contract and be 

[*»’
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contracted with hv their corporate name, to have a common 
seal and to alter the same at their pleasure, to have perpetual 
succession and power to acquire and hold personal property or 
moveables for the purposes for which the corporation is con
stituted, and to alienate the same and shall also vest in the 
majority of the members the power to hind the others by their 
acts and shall exempt the individual members of the corpora
tion from personal liability for its debts, obligations or acts 
provided they do not violate the provisions of the act incorpor
ating them. Hut no corporation shall carry on the business of 
banking unless when such powers an* expressly conferred upon 
them by the act creating such corporation. With this section 
may be compared Blackstone’s enumeration of the ordinary 

s and incidents of corporations quoted in Brice on 
l lira Vires, 3rd Ed., p. 3.

Sec. 20. Whenever any Act or enactment is repealed, and 
other provisions are substituted by way of amendment, revision 
or consolidation,—

(a) all regulations, orders, ordinances, rules, and by-laws 
made under the repealed Act or enactment, shall contain good 
and valid, in so far as they are not inconsistent with the substi
tuted Act or enactment, until they are annulled and others made 
in their stead : and.

( h) any reference in any un repealed Act, or in any rule, 
order or regulation made thereunder to such repealed Act or en
actment. shall, as regards any subsequent transaction, matter or 
thing, be held and construed to be a reference to the provisions 
of the substituted Act or enactment relating to tin* same subject- 
matter as such repealed Act or enactment; and. if there is n<> 
provision in the substituted Act or enactment relating to the 
same subject-mattter, the repealed Act or enactment shall stand 
good, and be read and construed as unrepealed in so far. and in 
so far only, as is necessary to support, maintain or give effect 
to such repealed Act, or such rule, order or regulation made 
thereunder.

In the case of a company not a railway company but which 
had had incorporated into its Special Act (2 Edw. VII . flip. 
107, 1).), certain provisions of the Railway Act in force at 
the time of the passing of the Special Act it was held that by 
virtue of the provisions of this sub-section, the corresponding 
provisions of any revision of the Railway Act were incorporated 
in the Special Act, and that when the Railway Act was changed

^679
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cornai Minding changes were made in the S|icvial Act: Las v. 
Toronto and Siagara Power Co. (1906), 6 Can. Ry. Cas. 128.

Same of Corporation. In Manitoba it has liven held that 
a misnomer or variation from the true name of a corporation in 
any grant or obligation hv or to it is not material if the 
identity of the corporation is unmistakable: Mcliae v. Corbitt, 
6 Man. L it. 426. And if the op|Misite party in an action 
desires to set up misnomer he must object by application in 
chambers 1o compel the company to amend and cannot set it 
up as ground for a non-suit: (l.S.W. T<l. Co. v. McLaren. 1 
Man. L.R. 35S, and see Walt runs v. McLain, 2 Man. li lt. 27b. 
In England the Courts have restrained the use by one company 
of tin* name granted by its Letters Valent when it has been 
convinced that that name was used for the purpose of unfair 
competition with another which had already built up a connec
tion in the same line of business under a similar name: Sortit 
(Unshire, etc.. Co. v. Manchester lirewerg Co. (1898), 1 Ch. 539, 

18991. A.C. 83; L'andall v. Tin Hritish and American Sinn 
C,,. (19(12 . 2 Ch. 354; Monta al Lithographing Co. v. Sa hist on.
<j.R it. :>m dh99), a.c. bio.

Joint SI oil,- Com pang. A railway company incorporated 
by Special Act will come sufficiently within the definition 
•loint Stock Company, which term may be used interchange
ably with “corporation” and “company.” The designation 
joint stock being used to distinguish such companies from pri
vate partnerships and corporations which have no stock or 
shares, such as syndicates, ecclesiastical bodies, trustees, etc.: 
Hamilton v. Stcwiackr, etc., /«MV. Co.. 30 N.K.R. 10. at p. 13.

For general powers under this Act see sees. 1.51-100.
For powers of taking and using lands and limitations 

thereon, see sees. 172-220.
For powers to build branch lines see sees. 221-220.
For rules governing expiry and lapse of charter powers, 

see notes to sec. 150.
Pincers of Pailway Companies. The leading principles on 

tin subject of powers of companies generally are set out in cap.
ot Brice on t lira Vires, 3rd Ed., pp. 00 and 61 ; quoted Mas- 

ten on Company Law, p. 89.
As a general rub* a company unless specially incorporated 

l"r that purpose cannot engage in business as a railway com
pany: Ashbury Carriagt Company v. Pit In . L.R 9 Ex 224 
249. L.R. 7 II.L. 053.



88 CANADIAN RAILWAY ACT. | Sec. 79

Tin* following remarks of Lord Cairns in the above ease» in 
the House of Lords, at p. explain the reaeon for this rule. 
“Your Lordships are well aware that this is the Act (Joint 
Stock Company’s Act of 18ti2) which put upon its present 
permanent footing the regulation of joint stock companies and 
more especially of those joint stock companies which were to be 
authorized to trade with a limit to their liability. The pro
visions under which that system of limiting liability was inau
gurated were provisions not merely, perhaps I might say not 
mainly, for the lienefit of the shareholders for the time being 
of the company, but were enactments intended also to provide 
for the interests of two other very important Inxlies; in the first 
place those who might become shareholders in succession to the 
pers»ms who were sharchold<»rs for the time being; and second
ly, the outsit!»» public, and mon» particularly those who might 
lie creditors of companies of this kind.” It was therefore held 
in that case that even though a company was empowered to 
build railway cars and other rolling stock and carry on busi
ness as “general contractors” it lm»l no power to build a 
railway. In Charlebois v. Priait, 2(1 S.C.K. 221, the same prin 
ciple is laid down as follows: “A company incorporated for 
definite purposes has no pow»»r to pursue objects oth»»r than 
thos»» express»»»! in its charter or such as nr»» reasonably in»»i- 
dental thereto; nor to excrcis»» their powers in the attainment 
of authorize»! objects in a manner not authorized by tin» 
charter.” Affirmed as to this. (1899), A.C. 114. This case 
decid»»d that a company had no power to ent«»r into a contract 
with one of its directors for the purchase of shares and for the 
payment of a bonus to him. that such contract was invalid as 
b»»ing beyond the powers of the company even though author 
iz.ed and approved of by every shareholder, that it was equally 
impossible to ratify such a contract after it was made and that 
a judgm»»nt obtain»»»! by consent bas»»d upon this contra»»t <*an- 
not stand where the question of ultra vires was not litigat»»»! and 
the point was not presented to the court. For this so»» report 
of tlie above ease (181)0), A.(\, at p. 124, as follows: “It is 
quite cl»»ar that a company cannot do what is beyond its legal
powers by simply going into court and consenting to a deer...
which ord»»rs that the thing shall be done. If the legality of 
tin» Act is on»» of the points substantially in dispute that may 
b»» a fair subj»»ct of compromise in court like any other <1is- 
pute»l matter: but in this cas»» both the parties, plaintiff and 
defemlant in the original action and in the cross action, were 
equally insisting on the contract * * * Such a judgment
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cannot be of more validity than the invalid contract on which 
it was founded.” These principles govern equally whether the 
company is acting under a Special Act of Parliament or under 
Litters Patent granted by the Crown: Attorney-General v. 
Great Eastern li.W. Co., 5 A.C., p. 473.

Acts Ultra Vires in England. It has been held that the rail
way company may not apply its funds to promote a bill in Par
liament for extended powers: East Anglian li.W. Co. v. East
ern Counties li.W. Co., 11 C.B. 775. And see cases cited 
Browne and Theobald, 3rd Ed., p. 96. Nor can it expend its 
funds in prosecuting a suit instituted by a shareholder on be
half of himself and all other shareholders against the company 
and its directors to make the latter liable for improper dealings 
with the company’s property : Kernaghan v. Williams, 6 Eq., 
228; Studdert v. Grosrenor, 33 Ch. 1). 528; and litigation 
between different members of the company cannot be paid for 
by the company : Pickering v. Stephenson, 14 Eq. 322; Smith 
v. Manchester, 24 Ch. 1). (ill. Funds raised for constructing 
new lines may not be * upon the original line: Bagsham
v. Eastern Union li.W. ('o., 2 McN. & G. 389. Nor can a com
pany authorized to build a line between two termini and hav
ing to raise money for that purpose abandon a portion of the 
line and apply the money for other purposes: Cohen v. Wilkin
son, 12 Beav. 138, 1 McN. & G. 481; Graham v. Birkenhead, 
Cr., U.W. Co., 12 Beav. 4f>0.

Nor may a company purchase the shares of another com
pany: Salomons v. Laing, 12 Beav. 339.

Nor may it work coal mines or deal in coal for the purpose 
of profit : Attorney-General v. Great Northern li.W. Co., 8 W. 
h\ 556; although past workings of coal may be impliedly legal
ized by Act of Parliament : Ecclesiastical Commrs. v. North 
Eastern li.W. Co., 4 Ch. D. 845.

Subscriptions to public or charitable organizations have 
been held vitra vires, even though the organization might 
increase passenger traffic : Tomkinson v. South Eastern li.W. 
Co.. 35 Ch. D. 675.

Nor may a company alienate its land other than super
fluous land, or grant a right of way over it: Bostock v. North 
Staffordshire li.W. Co., 4 E. & B., 798, followed by Mulliner v. 
Midland U.W. Co., 11 Ch. D. 611.

Nor may a railroad company not expressly authorized pur
chase steam boats for the purpose of carrying passengers to 
another railway : See Colman v. Eastern Counties li.W. Co., 10

D5C
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Beav. 1 ; although the contrary was held in South Waits H.W. 
Co. v. Hedmond, 10 C.B.N.8. 675. Sec this discussed in Brice 
on Ultra Vins, 3rd Ed., p. 127, note 1. In the absence of spe
cial legislative sanction to the contrary dividends must Ik* paid 
in money not in shares : I look v. Great Western II.W. Co., L.K. 
3 Ch. 262, followed by Wood v. Odessa Co., 42 Ch. 1). 636 ; 
although the contrary is the rule in the Cnited States : Brice. 
P 347. The funds of the company may not be employed in 
buying up opposition to a bill: Scottish, etc., II.W. Co. y. 
Stetcart, 3 Macq. 3S2. The following acts have been held in 
England to be within the powers of railway companies : Pro
viding funds to oppose a dangerous bill : Attorm y-Gcne red v. 
Andrea's, 2 McN. & (1. 225 ; Attorney-General v. Mayor of Bn - 
con, 10 (’h. I). 204. Laying down a narrow gauge as well as a 
broad gauge line of rails : Bnnan v. Uafford, 15 dur. 914. A 
railway company bound to supply ferry boats may employ these 
boats in excursions to places not mentioned in its acts when not 
wanted for the ferrv: Const v. Manchester II.W. Co., 30 Beav. 
40.

A railway company is often by its charter given subsidiary 
powers such as operating a telegraph or telephone system, run
ning steamboats, etc. But these powers are all subsidiary to 
the main object, and where the main object fails the subsidiary 
powers go with it. If the railway cannot be built then the 
telephone system cannot be operated, etc.

In lie Herman Date Coffee fV>.. 20 Chy. 1). 169.
St» pin ns v. Myson (1902), 1 Ch. 745.
Pedlar v. Hoad Block Hold Mines ( 1905), 2 Ch. 427.
A company possessing rolling stock not required for ils 

immediate purposes may let the same to other companies: 
Attorm y-General v. Great Easttrn II.W. Co., 11 Ch. I). 449. 5 
A.C. 473, and so one company may agree to supply another 
company tributary to it with such rolling stock as it may 
require even though this may involve the manufacture of rol
ling st<H*k by the former company in excess of its own wants: 
Attorney-Gem rat v. Gnat Eastern H.W. Co., supra. And so 
a company may give gratuities to its servants or directors : 
Hutton v. West Cork II.W. ('//., 23 Ch. 1). 654. But a resolu
tion by directors that a co-director who was paid should in 
addition receive travelling and hotel expenses is invalid. 
Young v. A'aval, etc.. Society (1905), 1 K.B. 687.

And although it may be forbidden by Act of Parliament to 
grant a preference to one customer over another, yet the act is
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not «Z/ra tires and cannot be restrained in an action brought 
by the shareholder against the company on tin» ground that it 
is acting beyond its powers: Anderson v. Midland It.W. Co. 
(1902), 1 Ch. 369.

In an important municipal case in England. London County 
Council v. Attorney-General and others (1901), 1 Ch. 781, 
(1902), A.C. 165, it was held that where a county council had 
power to purchase and work tramways this would not empower 
it to run omnibuses in connection therewith. The omnibus 
business not being incidental to the tramway business. 
Affirmed in Attorney-General v. Mersey (1907). A.C. 415, 
reversing a decision of the Court Appeal, 1907, 1 Ch. 81. In 
this ease the House of Lords held that as the omnibus business 
was not incidental to or consequential on this the statutory 
powers of a railway, the railway would be restrained from 
operating an omnibus line.

Acts Vitra Vires in Canada. One railway company without 
express statutory authority has no power to agree to build the 
line of another railway: Great Western It.W. Ce>. v. Preston, 
etc.. A*.IV. Co., 17 U.C.R. 477. Nor can one railway grant run
ning rights over its line to another after the time for complet
ing its undertaking has expired: The Carlton, etc., It.W. Co. 
v. Great Southern It.W. Co. (X.B.), 2 Can. L.T. 40b, 21 N.B.R. 
3(19. And it also seems from this ease that though one rail
way might grant to another a right to connect with it and 
have a running power over it, it would have no power to grant 
to another a right to construct a separate track alongside its

A Bridge Company empowered to build a bridge and charge 
tolls to any railway desiring to use it has no right to grant ex
clusive privileges to one railway: Attorney-General v. Siayara 
Falls Brideje Company, 20 Or. 34. And a contract to pay one 
of the directors a bonus upon the purchase of stock by him is 
ultra rires : Charte hois v. De lap. 2b S.C.R. 221. (1899), A.C. 
114.

A railway company cannot grant an easement across rail
way lands even by resolution or deed: Canaeia Southern It.W. 
Co. v. Siayara Falls, 22 O.R. 41. Nor can any one acquire an 
easement over such lands by prescription: Guthrie v. Canadian 
Pacific It.W. Co., 1 Can. Ry. Case, pp. 1 and 9. Nor can a rail
way company without express statutory authority sell lands 
acquired by it for the purposes of the railway: Pratt v. Grand 
Trued; It.W. Co., 8 O.R. 499; and see also Mulliner v. Midland 
It.W, Ce,.. 11 Ch. D. 611.
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But a railway company can contract to give a farm cross
ing: McKenzie v. Grand Trunk P.W. Co.; Dickie v. Grand 
Trunk Vf. IV. Co., 7 Can. By. Cas. 47.

Where a railway company had given a bond to secure pay
ment of compensation for lands expropriated pursuant to pro
vincial statute and had afterwards been declared to be a work 
for the general advantage of Canada it was held that it had no 
power to enter into such bond or continue its obligation there
under and must pay money into court pursuant to the Do
minion Railway Act : Xilian v. St. Catharines, etc.. It.IV. Co., 
16 O.R. 459.

A railway company which has constructed its line between 
the termini mentioned in the statute may not thereafter build 
beyond it without obtaining legislative authority : Kingston <V 
Pembroke P. IV. Co. v. Mur pint, 11 O.R 302, *582, 17 8.C.R 
582.

Acts Intra Vires in Canada. The following acts have been 
held to be intra vires of railway companies in Canada. To 
mortgage its lands even though the mortgage is wider than the 
terms of its statutory authority : llickfonl v. Grand .1 unction 
/MV. Co.. 1 S.C.R. 696; Cliarlcbois v. Gnat North \Y<st Cin
trai PAY. Co., 9 Man. L.R. 1. And see fifrther as to this, 
and as to power to sign notes and bills, the notes to section 136- 
148, infra.

The Canadian Pacific Railway Company may, under its act 
of incorporation, 44 Vie., cap. 1 f D.), build beyond the terminus 
mentioned in that statute: Edmonds v. Canadian Pacific PAY. 
Co., 1 B.C.R.. Pt. IT., 272, 295 ; Major v. Canadian Pacific PAY. 
Co., Ibid.. 287, and Canadian Pacific PAY. Co. v. Major, 13 
S.C.R. 233, and may build branch lines from any point on the 
main line. Re Branch Lines, C.P. Ry. Co.. 36 S.C.R. 42. Com
pare with this Kingston & Pembroke PAY. Co. v. Murphg. 
supra. It has been also held that that railway and probably 
all railways authorized to do business by the Dominion 
of Canada in any province of the Dominion may hold lands in 
that province without obtaining a license from the local Gov
ernment : Pe Canadian Pacific PAY. Co., 7 Man. L.R. 389. Rail
way companies may also enter into an agreement in the nature 
of the Joint Traffic Agreements with other railways or carrying 
companies even in the absence of express statutory authority : 
Canadian Pacific PAY, Co. v. Owen Sound Stiamship Co., 17 
O.R. 691. 17 A.R. 482; and the fact that such agreements may 
be in fact a pledge of part of its earnings to another company 
will not vitiate the transaction : S. C. The Canada Southern
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R.W. Co. had power under its statutes aud possibly under the 
general law to lease its line to another railway company even 
though the latter was incorporated in a foreign country: Wel
le ans v. Canada Southern /MV. Co., 21 A.R. 2117, and Michigan 
Central HAY. Co. v. Wellcans, 24 S.C.R. 3011. But without 
express statutory authority a railway company cannot lease the 
concern or delegate its powers to another company l'or a speci
fied term: Hinckley v. Gilder sleeve, 10 Ur. 212. An agreement 
between a municipality and a Street Railway Co. for the pay
ment by the company of a percentage of gross receipts held to 
he infra vires of both. Hamilton v. Hamilton St. Uy., 5 Can. 
Ry. Co. 206; 10 O.L.R. 575. An agreement between a muni
cipality and a Street Ry. Co. to sell “workmen’s” tickets dur
ing certain hours held to he infra vires. Hamilton v. Hamilton 
Street Hy. Co., 5 Can. Ry. Cas. 223; 10 O.L.R. 594. The guar
antee1 of bonds of an elevator company by a railway company 
to which it was leased was held valid: Hoyal Trust v. Great 
Northern Elevator Co., Q.R. 30, S.C. 4011.

Hoir llh gal Ai ts may hr Hi strained. Where an act is illegal 
and causes an injury to a private person differing from that 
suffered by the public the eases above cited show that the lat
ter may apply for an injunction. See also Browne and Theo
bald, 3rd Ed., p. 98; so also shareholders who can show that 
they are suffering by ultra vins action of the company may 
apply for an injunction.

But where it is sought to restrain ultra vires proceedings on 
the ground that they are a public injury such action should he 
taken by the Attorney-General : Brice, p. 751 ; Browne and Theo
bald. p. 98; Attorney-General v. Gnat Northern HAY. Co., 6 
•Tur. N.S. 100(1; Attorney-General v. Bergen, 29 N.S.R. 135. 
Where it is alleged by a shareholder that the directors of the 
company are acting improperly and beyond their powers an ac
tion to restrain their doing so must be brought in the name of the 
company and not by the shareholder on behalf of himself and 
other shareholders: McMurray v. Northern HAY. Co., 23 Grant 
134 Where an application is made by the Attorney-General 
to restrain illegal acts it is not necessary to show any pecuniary 
loss thereby. All that is necessary is to show some breach of a 
statutory obligation: Attorney-General v. Hyan, 5 Man. L.R. 
81; Attorney-General v. London and North Western HAY. Co.

1899), 1 Q.B. 72; (1900), 1 Q.B. 78.
The jurisdiction of the Attorney-General to decide in what 

cases it is proper for him to sue on behalf of relators where a 
complaint of this character is made is absolute: London County
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Council v. Attorney-Ve acral ( 1902), A.C. 165. Where hy un 
act extending the power* of a company certain obligations were 
imposed upon it for the lienetit of customers hut no |XM*uniary 
penalty was imposed for default and no right of action given 
to persons aggrieved, it was held that no individual customer 
had a right of action against the company hut in ease of any 
breach of its statutory duties the action must In* brought in the 
name of the municipality with whom the agreement legalized by 
the statute was made : Johnston v. Consunu rs’ Has Co. (1898), 
A C 447.

Mom if Heccived Coder Vitra Vires Contract. Where a com
pany receives money belonging to another upon a contract which 
is ultra dus; the person entitled to it may recover from the 
company in an action upon the common counts : Hroehrilh d 
Ottawa H. IV. Co. v. Cnnaon Cintrai /«MV. Co., 41 C.C.R. 441 ; 
hut the officers of a company who thus accept money for a pur 
pos«* which the company has no power to carry out may In* 
charged hy tin* shareholders with it: W'ahnslnj v. lient Huaran 
t<< Co.. 29 Ur. 484.

Office*.
80. The head office of the company shall he in the place 

designated in the Special Act, hut tin* company may, hy by-law, 
from time to time, change the location of its head office to any 
place in Canada : Provided that notice of any such change shall 
lx* given to the Secretary of the Hoard.

2. The Secretary of tin* Board shall keep a register wherein 
In* shall enter all such changes of location so notified to him.

3. The directors of tin* company may establish one or more 
offices in other places in Canada or elsewhere. 3 Edw. VII.. 
cap. 58, see. 52.

Change of /had OfTiee. Compare 8 Vie., cap. 16. w*e. 135 
(Imp.'. Vnder this section it is now possible for a company by 
by-law to change its head office from one place to another in 
Canada provided the notice mentioned in that section is given. 
Formerly a railway eompany could not change its head office 
from the place specified in the Special Act incorporating it 
except hy legislation amending the previous Act. In I'm ion 
Fire Insurance Co. v. O’Hara, 4 O.R. 359, where a company 
had hy its Act power to change its head office to such other place 
ns might lx* determined hy the shareholders at a general meet
ing a resolution was passed at the general annual meeting for



OFFICES. V55ec. 801

thv removal of the head office from Ottawa to Toronto. The 
directors made tlit* change and the subsequent annual meetings 
were held at Toronto at the first of which the by-law referring 
to the place of holding the annual meeting was amended by 
substituting “Toronto” for “Ottawa” and it was held that 
the change was effectually made. The objection which had Iwen 
made in that case was that the shareholders could not depute 
to the directors power to consummate the arrangements for a 
change, but should themselves have passed a resolution declar
ing the change to be effected; but this objection was over
ruled.

St rein on Corporation. Before the present rules providing 
for service of corporation at any office at which they do busi
ness, difficult questions arose us to the method of service which 
ought to lie adopted and it was laid down that a corporation 
was only domiciled at the place where its head office was situ
ated and that service must be made at that place: See Pal ph 
v. (inat Western It.W. Co., 14 Canada Law Journal 172; 
Ahrens v. Me-fUlliqat, 23 U.C.C.P, 171; We stover v. Turner, 
20 t'.C.C.P. 510; Wilson v. Del retit d* Milwaukee /«MV. Co., 3 
IMt. .47 ; Taylor v. Crane! Trunk /«MV. Co., 4 l\R. 300; and it 
was held flint service could not formerly have been effected 
upon a station agent at a subordinate though important sta
tion when* the agent there acted under the direction of some 
authority at a central point. Minor v. London d* Searth West
ern It.W. Co., 1 C.B.N.S. 325; Brown v. Loneion d* North West
ern /«MV. Co.. 4 B. & S. 320 ; Calmer v. Caleeionian /«MV. Co. 
<1802). 1 Q.B. 823. In the modern practice, however, the rules 
of practice in the various provinces generally provide that s«»r- 
viee may be made upon a railway company by serving certain 
named officers at its stations or offices in any such province and 
it is not now necessary therefore as a rule to serve a company 
at its head office where the same is outside the jurisdiction : 
Toiler v. Canadian Pacifie /«MV. Co.. 20 O R. 654, 2f> A.R. 407. 
This point was much discussed in Lamont v. Canadian Pacific 
It.W. Co., 5 Terr. L.R. fiO.

Tn England the rule is that a company may he served at any 
place where it may be found “doing business” or is “resident” 
and therefore it may be served wherever there is an agent who 
i< authorized to transact business on behalf of the company, 
even though he does other business as well : TTaqqin v. Comp
toir D’Escompte, 23 Q.B.D. 510. and The Bourqoqne (1800), 
P 1. and (1800), A.C. 431; Dunlop v. Aetien (1002). 1 K.B. 

’ * - • And the same rule has been substantially applied in On-
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Quorum.

tario : Wentworth v. Smith, 15 P.R. 372; Murphy v. Phanix 
Bridge Co., 18 P.R. 408 and 405. And see also Armstrong v. 
Lancashire Fire Insurance Co., 3 O.L.R. 395. Where in the 
charter of a railway company, such as the Canadian Pacific 
R.W. Co., 44 Vic. (D.), cap. 1, clause 9 of the schedule, it is 
directed that a railway company may by by-law appoint a 
place within each province at which service is to be effected and 
that service at that point should be as good as though made at 
the head office, it is doubtful whether such a provision for ser
vice is exclusive and over-rides the Rules of Practice in force 
in the Province as to service or not. In British Columbia it 
has been held that service must be made at the place designated 
by by-law: Jordan v. McMillian, 8 B.C.R. 27; Hansen v. Can
adian Pacific By. Co., 8 B.C.R. 29; and the same rule has been 
laid down in the North-West Territories : Lamont v. Canadian 
Pacific B.W. Co., 5 Terr. L.R. 80. But in the Province of On
tario it has been held that the schedule to that statute can not 
over-ride the general provisions in force in Ontario providing 
for service on corporations having their head office elsewhere : 
Tytler v. Canadian Pacific BAY. Co., supra. Where a railway 
company has no head office within the Dominion of Canada it 
has been held in Manitoba that if it has an office and does 
business within that province it may be sued for work done 
there: Crotty v. On yon, etc., BAY. Co., 3 Man. L.R. 182.

Where the rules provided that a company shall be served 
at its principal office or at one of them, if more than one, it was 
held that a service in Dublin, though an important office, was 
not sufficient where the chief office was in London. Also that 
if an address false to the knowledge of plaintiff were given 
in the writ the writ would be set aside : Clokey v. London, etc.. 
BAY. Co. (1905), 2 Ir. K.B. 251.

Pro i • is io nal Direc t or8.
81. The persons mentioned by name as such in the Special 

Act shall be the provisional directors of the company.
2. A majority of such provisional directors shall form a 

quorum.
3. The provisional directors may,—
(a) forthwith open stock books and procure subscriptions 

of stock for the undertaking;
(h) receive payments on account of stock subscribed ;
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(e) cause plans and surveys to be made; and,
(d) deposit in any chartered hank of Canada moneys 

received by them on account of stock subscribed.
4. The moneys so received and deposited shall not he with- JjJJJJk 

drawn, except for the purposes of the undertaking, or upon the 
dissolution of the company.

5. The provisional directors shall hold office as such until Tenure °f 
the lirst election of directors. 3 Edw. VII., cap. 58, see. 53.

General Remarks. This section and sec. 82 appear for the 
first time in the Consolidated Kailway Act (1888), although in 
Special Acts it had been the practice for sometime before to 
state that certain named persons, generally the whole body of 
incorporators, who were frequently very numerous, should be 
provisional directors to hold office until the first meeting of 
shareholders and until the election of regular directors. See 
for instance the Act incorporating the Grand Junction Railway,
17 Vi<-., cap. 43, which became the subject of discussion in 
l‘i t( Thorough v. Grand Trunk II.W. Co., 18 V.C.R. 220. In 
Kngland it 1ms never been the practice to appoint provisional 
directors and the term is not used: See Michu v. Erie <V Huron 
/•'.IV. Co., 20 U.C.C.P. 56(1, at p. 573. Until incorporation and 
organization the work is carried on by “promoters” and in the 
Railway Construction Facilities Act (1804), 27 & 28 Vic., cap.
121. sec. 2, that term is defined and is constantly used through
out the statutes and the rights and liabilities of promoters are 
discussed in Itrowne & Theobald, 3rd Ed., pp. 537 and 538.
These promoters until the organization is completed form 
themselves or some of their members into a ‘‘provisional com
mittee" who become ‘‘provisional committeemen,” whose duties 
and obligations are set forth in Browne & Theobald, 3rd. Ed.,
I>. 538. In the earlier Canadian Acts incorporating railway 
companies no provisional directors were nominated but a date 
was sot for a meeting of shareholders at which directors were 
to In- elected who were then to elect their president and vice 
president: See The London and Gore Railway Act, 4 Win. IV., 
cap. 20.

Powers of Provisional Directors. The* status of provisional 
directors was first discussed in Ontario in Re North Simcoe R. 
h. Co. and Toronto, 36 U.O.R. 101. It was doubted by 
Owvnne, J., at p. 110, whether under the Special Act incor
porating that company, provisional directors had any power to
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apply to compel a municipality to pay over a lnmus which had 
been voted to the company, lie thought their powers were 
limited to putting the Act of Incorporation into operation until 
the amount necessary to proceed to the election of the regular 
Board was subscribed and, in his opinion, the further carrying 
out of the project should rest with the regular Board. This 
case was affirmed on appeal, ibid., p. 121, but the powers of 
provisional directors were not dealt with. In M tv hie v. Erie it 
Huron li.W. Co., 26 U.C.C.P. 566, their powers were critically 
examined by Hagarty, C.J.C.P., who held in effect that as only 
one of fifty-one provisional directors had taken stock their acts 
must be carefully scrutinized, that while it was difficult to 
detine the limits of the authority given by Parliament to them, 
it would appear 4\ their duty was to take all necessary steps 
to get the compauj into proper working order, that it could 
hardly have been intended to give a number of persons not 
shareholders themselves, power to burden future shareholders 
with pecuniary obligations, that in his opinion it was not 
intended to give them as much power as the directors who 
were to be elected by the shareholders themselves and that their 
duties were limited to purposes of organization, to opening 
stockbooks and dealing with subscriptions and upon the neces
sary amount being subscribed and paid up, calling a general 
meeting of tin* shareholders to elect directors whereupon their 
duties would cease; and that the “working up” of bonuses and 
incurring large expense in doing so was not within their pow
ers ns conferred by the Special Act then under consideration. 
He says at page 576 “The persons provisionally appointed are 
mere trustees for the carrying out of a plain simple duty and 
that in the performance of that duty they are to derive no per
sonal advantage and to create no unnecessary burden on those 
who subscribe for shares in the undertaking.” lie concedes 
that they might appoint a person to act as their secretary and 
treasurer, but if such person is one of the statutory provi
sional directors he considers that be would not be entitled to 
remuneration, nor can they themselves while practically trus
tees claim payment for their services. In this judgment 
Gwvnne and Galt, J. J.. concurred.

Provisional directors must proceed regularly in the manner 
prescribed by the Act and if they meet without proper notice 
having been given or attempt to transact business while no 
quorum is present their nets will lie invalid: McLaren v. Fidm. 
28 Gr. 352. A provisional director has no power to bind the 
company by agreeing that a subscriber for stock shall only
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have to pay his sulwcription upon the company fulfilling cer
tain conditions. No provisional director can bind the company 
by his representations or agreements : Wilson v. Ointy, 3 A.It. 
124; but where one provisional director was entrusted by the 
company with the performance of the various duties necessary 
for organization and he performed those duties without always 
consulting his co-directors, everything being carried on inform
ally and frequently irregularly, it was held that a person em
ployed by such provisional director to advertise and otherwise 
promote the undertaking might recover the value of his ser
vices from the company : Allen v. Ontario ami Rainy Hiver R. 
IV. Co., 2!) O.R. ">10. Where provisional directors had exe
cuted a bond on behalf of a railway company to maintain work 
shops in Whitby in consideration of a bonus granted by the 
later it was held by Boyd, C., at the trial that this bond was 
binding upon the railway and upon a company with which it 
had amalgamated : Whitby v. Grand Trunk R.W. Co., 1 Can. 
Ry. Cases 265; but upon appeal this judgment was reversed 
on the ground that the provisional directors had no statutory 
power to enter into such an obligation : S.C. 1 Can. Ry. Cas. 
189.

In Johnston v. Wade, 17 O.L.R. 372, the company was 
incorporated by Letters Patent under the provisions of the 
Ontario Companies Act. R.S.O. 1897, c. 191. This Act pro- 
v des that provisional directors shall he the directors of the 
company till replaced by others duly elected in their stead. The 
Court of Appeal for Ontario was divided in opinion as to whe
ther the provisional directors had power to pass a by-law for 
borrowing money and creating debentures, but the debentures 
in question were held valid because the hv-law had been ratified 
and confirmed at a meeting of the shareholders at which all 
shareholders were present.

In O'Dell v. Boston <0 Nova Scotia Coal Co. 29 N.8.R. 385, 
it was held that provisional directors might perform the usual 
duties necessary to the management of the undertaking and 
accordingly might dismiss employees. Where an act creating a 
company required that it should not “commence operations” 
until fifty per cent, of its capital had been paid up it was held 
that this did not prevent provisional directors from proceeding 
to allot stock and collect calls or do any other act within their 
power short of actual operation of the company : North Sydney, 
etr.. Co. v Greener, 31 N.S.R. 41. It will be observed that the 
above section precisely defines the powers and duties of provi
sional directors and gives them power to proceed with the
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Allotment

necessary preliminary surveys so that above cases must be read 
in the light of the powers expressly conferred by this statute 
and by the special act incorporating the railway company.

82. If more than the whole stock has been subscribed, the 
provisional directors shall allocate and apportion the author
ized stock among the subscribers as they deem most advau 
tageous and conducive to the furtherance of the undertaking. 
3 Edw. VII., cap. 58, sec. 54.

Allotment of Stock. For other decisions upon this point sec 
notes to secs. 84 and 87.

It will be noted that power to allocate is given “when more 
than the whole stock has been subscribed.” There is no express 
power given when more than the whole stock has not been 
subscribed, though no doubt the power to allot would l>e implied 
under sec. 81. Hut if it were not for the express provisions of 
sec. 81 and this section, it may be that the provisional directors 
would have no such power.

It has been held that an agreement before organization of a 
company to take stock was not binding because there were then 
no directors to allot it and they were the only ones who could 
do so: See Cazrlais v. Picottc, Q.R.,18 S.C. 538.

Euless specially authorized to do so directors may not issue 
shares at less than their par value : McIntyre v. McCraken. 1 A. 
R. 1 ; 1 S.C.R. 47!) ; nor where shareholders have declared how 
an allotment shall be made may the directors vary it by pro
viding for an allotment to themselves: Stephenson v. Yokes, 
27 O.R. 001. In every allotment there must be a notification 
thereof to the subscriber as the subscription is merely an offer 
which is not sufficiently accepted by the action of the directors 
in allotting stock pursuant to it. The contract is not complete 
until notice of the allotment is given to the purchaser: /'»/- 
latt’s Case, 2 Ch. 527; Gunn*» Case, 3 Ch. 40; Kruger v. liar 
wood, 10 Man. R. 433 ; and it will not be sufficient notice of 
allotment merely to hand the acceptance to the company’s brok
ers to be advertised in the local paper : Nasmith v. Man ni a ft. 
5 A.R., 120, 5 S.C.R. 417 ; nor w ill notice of allotment sent to 
the company’s own agent bind the subscriber: IIebb’» Cast. 4 
E<| 9; but notice of allotment sent by mail will bind the sub
scriber from the time of posting it if the letter reached the 
allottee : Dunlop v. Higgins, 1 II.L.C. 381 ; Harris' Case. L.R 
7 Ch. 587 ; and apparently the contract is complete whether the 
letter reached him or not unless perhaps he has designated any
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other method of notifying him: Harris' Case, supra; House
hold Fire v. Grant, 4 Kx. D. 216, and see Oppcnheimer v. 
Rrackman, 32 S.C.R. 691) ; and Alexander v. Steinhardt (1903), 
2 K.B. 208. Where, however, a person contracts with a com
pany by deed under seal to take certain shares and those shares 
are allotted to him pursuant to the contract no further notice 
is necessary : Nelson v. Pcllatt, 2 O.L.R. 390 ; 4 O.L.R. 481, 
following Xenos v. Wickman, L.R. 2, ILL. 296, and distin
guishing Nasmith v. Manning, supra. To the same effect as 
S<Ison v. Pcllatt is Europtan, etc., R.W. Co. v. McLeod, 3 
Fugs. (N.13.) 3; see pp. 34, 35 and 40.

But where the company as a fact never accepted the sub
scriber or never communicated its acceptance to him, then even 
if he have subscribed under seal, he is not bound and cannot 
be added to a list of contributaries : Pc Provincial Grocers 
Caldera oods Case, 10 O.L.R. 705.

A letter written by the company’s secretary to the sub
scriber stating that certain shares have been allotted to him 
will not be binding upon him unless it is also shown that such 
shares were actually allotted by the directors: Connor v. Mat
thews, Q.R. 8, Q.B. 138; where a subscriber makes it a condi
tion that he shall not pay for his shares unless he receives cer
tain other money and he does not receive it and no formal 
notification of allotment is sent him he is not bound by his sub
scription : Pc Publishers Syndicate; Mallory's Case, 3 O.L.R. 
f)f>2 ; but a provisional director has no power to bind the com
pany by accepting subscriptions upon a condition and if allot
ment is made and notice thereof duly given, the subscriber will 
be liable even though the condition be unfulfilled : Nasmith v. 
Manning, 29 U.O.C.P. 34, 5 A R. 126, 5 S.C.R. 417 ; and every 
condition annexed to a subscription must be approved by the 
company before the latter can be bound by it: Hamilton v. 
Holmes, 33 N.S.R 100; Kingston St. P.W. Co. v. Foster, 44 
U.C.R. 552.

But where an agent duly authorized by the company to col
lect subscriptions, makes representations on which stock is 
taken, the subscriber will not be bound if the representations are 
not true: Ontario Ladies' College v. Kendry, 10 O.L.R. 324. And 
under a provision very similar to that in sec. 81 it was held that 
provisional directors had no power to enter into an arrange
ment by which in order to induce a person to subscribe for 
shares they were to advance out of the moneys of the company 
funds to enable the intending subscriber to pay for the stock : 
Monarch Life v. Brophy, 14 O.L.R. 1. And they have no power
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proceeds.

to invest the money of the company Ibid, or semble to delegate 
their powers to an executive committee, ib. And a conditional 
agreement with a promoter to take stock cannot be turned into 
an unconditional subscription, even if the promoter were agent 
for the subscriber. The company is bound to enquire into the 
authority of the agent: Ottawa v. Sorley, 34 S.C.R. 508, and 
see He Wakefield Mica Co., 7 O.W.R. 104.

As to failure to allot when the enterprise has been aban
doned: See /tuition Mining Co. v. Cartwright, 5 O.W.R. 522; 
€ O.W.B. 606.

As to allotment and payment for shares: Mcars v. Western 
Canada (1005), W.N. 120; (1905), 2 (’ll. 353.

Where a company issued certificates of stock and handed 
them to their brokers to be forwarded to subscribers but it did 
not appear whether defendant’s certificate ever reached him 
but notice of calls were subsequently sent him, this was held to 
be a sufficient notice of allotment: Denison v. Leslie, 43 U.C.R. 
22. 3 A.R. 530. Directors cannot delegate to their officers or 
to third parties the company's statutory powers to allot stock 
or make calls: He Holt d- Iron Co.: Ilovcndcn’s Case, 10 P.R, 
434. Twin City Oil Co. v. Christie, 18 O.L.R. 324.

Capital.

83. The ( " stock of the company, the amount of which
shall be stated in the Special Act, shall be divided into shares 
of one hundred dollars each.

2. The moneys raised from the capital stock shall be applied, 
in the first place, to the payment of all fees, expenses and dis
bursements for procuring the passing of the Special Act, and 
for making the surveys, plans and estimates of the works 
authorized by the Special Act; and all the remainder of such 
moneys shall lie applied to the making, equipping, completing 
and maintaining of the railway, and other purposes of the 
undertaking. 3 Rdvv. VIT., cap. 58, sec. 55.

Compare 8 Vie., cap. 1f> (Imp.), sees. 6 and 65. The Eng
lish statute being applicable to all kinds of companies does not 
prescribe the amount of the shares.

Application of Capital. This section gives promoters the 
right to reimburse themselves out of the capital stock for any 
expenses of organization for which they may have paid or

28
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become liable. When provisional directors or promoters in ad
vance of the organization of a company act on behalf of the 
incorporators they may be personally liable for expenses pro
perly incurred but will be entitled to contribution from those 
for whom they act in proportion to the amounts of their sub
scription for stock: Sandusky v. Walker, 27 O.R. 077; Syl
vester v. McCuaiy, 28 U.C.C.P. 44:1. Where defendants took 
over the Grand Junction Railway Co., but without taking any 
stock in it, it was held that no capital stock in the Grand Junc
tion Railway having been subscribed, there was nothing out of 
which the expenses of a preliminary survey could be paid and 
they were not liable merely by reason of their having acquired 
the other line: Peterborough v. Grand Trunk H.W. Co., 18 
U.C.R. 220. A person entering into an obligation on behalf 
of a company not yet formed will be personally liable: Thom
son v. Ft dey, 41 U.C.R. 22!). Where work is performed, how
ever, on behalf of a company afterwards incorporated the per
son performing the services may recover out of the funds of the 
company provided the services were such as arc covered by the 
terms of the statute: llitchins v. Kilkenny H.W. Co., 9 C.B. 
536 ; He Tillrard, 11 W.R. 704; but a person employed as a 
clerk to the promoter of the company who has looked only to 
the promoter for payment cannot recover out of the funds of 
the company for work done in obtaining incorporation: He 
Knit Tramways Co., 12 (’h. I). 312. A promoter may, however, 
stipulate that he shall not be personally liable but that the work 
shall he paid for only out of the funds of the company when 
organized: Carsons v. Spooner, 5 Ilare 102. A person may 
agree to indemnify a company against the costs of obtaining a 
Special Act notwithstanding the latter’s liability under the 
alnive section, but an agreement to indemnify promoters will 
not relieve the company from liability for expenses of incor
poration properly incurred: Hr Brampton, etc., H.W. Co., 10 
Ch. 177; Addisonfs Case. 20 Eq. 020.

Other Purposes to which ('apital may he Applied. See notes 
to see. 79, “Powers of Companies.”

Hr serre. Fund. An ordinary trading company may without 
special authority set aside a reserve fund out of its earnings: 
Harl, v Burland, 27 A.R. 540, affirmed on this point (1902), 
A.C. 83.

Preferred Stock. No power is expressly given under the 
Railway A et to issue preferred stock, nor is it usual in grant
ing charters to insert, in the Special Act any provision for do
ing so. The question whether a company has power even with
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the consent of a majority of its shareholders to issue preferred 
stock is one of some difficulty, because the issuance of prefer
red stock whereby certain shareholders are to be paid dividends 
before the rest can receive any upon their stock has been held 
to be a breach of the rule that all shareholders are entitled to 
equal rights, unless the contrary is declared by statute, charter 
or expressed contract: Lindley on Companies, p. 399; Hutton 
v. Scarboro Holt I Co., 2 Dr. & Sm. 514 and 521; Northwest 
Electric Co. v. Walsh, 29 S.C.lt. 33; and it is therefore safer 
where it is desired to issue preferred stock that the by-law pro
viding for the issue of such shares should be unanimously sanc
tioned by the vote of the shareholders present in person or by 
proxy at a general meeting of the company duly called for 
considering the same or that it should lie otherwise unani
mously sanctioned in writing by the shareholders of the com
pany. White’s Canadian Company Law, 87. The case of Hut
ton v. Scarboro, however, was dissented from by Lord Mac* 
naghten in British v. Couper (1894), A.C. 399; and in Andrews 
v. Has Miter Co. (1897), 1 Ch. 361. Hutton v. Scarboro was 
definitely over ruled, and it was held that the rights of share
holders in respect to their shares and the terms on which addi
tional capital may be raised are matters to be regulated by the 
company and may be determined by it from time to time by 
special resolution and the court therefore upheld the validity of 
the resolution authorizing the creation of preference shares. 
See also Alien v. Hold Beefs (1900), 1 Ch. 656; Buckley on 
Company Law, 8 Ed., pp. 215 and 216.

84. So soon as twenty-five per centum of the capital has 
been subscribed, and ten per centum of the amount subscribed 
has been paid into some chartered bank of Canada, the pro
visional directors shall call a meeting of the shareholders of the 
company at the place where the head office is situate, at which 
meeting the shareholders who have paid at least ten per centum 
on the amount of stock subscribed for by them shall, from the 
shareholders possessing the qualifications hereinafter mentioned, 
elect the number of directors prescribed by the Special Act.

2. Notice of such meeting shall be given by advertisement 
for the time and in the manner hereinafter required for meet
ings of shareholders. 3 Edw. VIT., cap. 58, sec. 56.



CAPITAL.Sec. 84 J 105

No similar provision appears in the English Act. By 8 
Vic., cap. 10, see. #.66, the first general meeting of the company 
is to be held within the time prescribed by the charter or if no
time is prescribed, then within one month after incorporation.
The provisions governing the subscription and payment for 
stock are generally prescribed by the Special Act. See also sec
tion 110 as to the election of directors.

Subscription and Payment for Stock. It is only when the 
conditions as to subscription and payment of the necessary pro
portions of stock have been truly and in fact complied with that 
the persons associated by the charter can proceed with the 
objects for which they were incorporated, and therefore where 
a payment on account of the stock was made by note instead of 
in cash it was held that another subscriber could not be sued 
for unpaid calls where the necessary amounts to be paid in 
were not otherwise collected: Niagara Falls Hoad Co. v. Iicnson, 
8 U.C.R. .107; but see Greener v. North Sydney Transportation 
Co., 31 N.S.R. 41, where it was held that while a company could 
not “commence operations” unless the necessary amounts had 
been subscribed and paid for, yet the provisional directors 
might institute a suit in the name of the company for unpaid 
calls. It was again held in Nelson v. Hates, 12 V.C.R. 586, that 
payment for shares by discounting the promissory note of the 
directors was not a navment. within the meaniner of the statute

1

required capital was bona fide subscribed and an additional 
$40.000 was subscribed bv a man of straw and unon a nromise
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proceedings shall not begin until a certain amount has been 
paid in and subscribed for, they should provide that their sub
scriptions are conditional upon that being done and such con
ditions will then be valid and binding upon the company and 
on its creditors: North Staffordshire Steel Co. v. Ward, L.li. 3 
Ex. 172; Pierce v. Jersey Waterworks Co., L.It. 5 Ex. 209.

But though the ten per cent, must l»e paid in cash, the 
balance need not be so paid. Standard Bank v. Stephens, 10
O. L.R. 115, at p. 121, and cases there referred to.

In an action brought by a creditor against a shareholder 
who had not fully paid up his subscriptions, it was held that 
the mere fact that one of the subscriptions had not been paid 
which was required to make up the amount subscribed and paid 
for before operations could be begun, or that such subscrip
tion was only colorable, was no defence to an action for calls; 
provided it appeared that the shareholder engaged in the alleged 
colorable transaction has actually subscribed and paid in his 
proportion. Any such colorable arrangement would be illegal 
and not binding on the company; Port Whitby, etc.. 11.W. Co. 
v. Jones, 31 U.C.R. 170. Generally speaking it is no defence 
to an action for calls that the amount subscribed was not the 
full amount of capital required to build the road: Port Dover, 
etc.. II. W. Co. v. Grey, 30 IT.C.R. 425.

Kridenee of Subscription. Even though a shareholder may 
not have received formal notice of an allotment of stock to him. 
yet, if he pays a call on account and attends a meeting of 
shareholders he will be liable, provided he signed the stock 
book: Wilson v. (Until, 3 A.R. 124. The subscription to a stock 
book is sufficient evidence of the party subscribing being a 
shareholder within the meaning of the Railway Act, without the 
issue to him of any scrip therefor: Smith v. Spencer, 12 U.C.C.
P. p. 277, and the mere fact that a railway is called a “railroad” 
at the head of the stock book does not vitiate the subscription : 
il>id; and where after a stock book has been opened and signed 
by a shareholder a new one is opened with a provision that any 
old subscriber might withdraw upon giving notice thereof to 
the president, a subscriber to the old stock book who failed to 
give such notice was bound by his subscription. Ibid. Whore 
the number of shares subscribed for by a shareholder has been 
changed without his authority the shareholder is not liable upon 
his subscription at all. Moore v. Gurney. 22 U.C.R. 209. This 
ease also holds that it is no defence to a shareholder to say that 
the company has not a sufficient amount subscribed and has no 
reasonable hope of collecting it and the company is not bound
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to wait until it has means in sight to construct all its line be
fore beginning upon a part of it, provided all statutory require
ments as to subscriptions have been made. It is a question 
whether the payment by a shareholder may be made in kind or 
in “moneys worth” instead of in cash, and in Howland v. 
McSab, 8 (Jr. 47, where a steamer had been offered by a sub
scriber and accepted by the directors in lieu of the cash due on 
his first payment, it was held that the transaction was merely 
colorable and was not a sufficient payment within the meaning 
of the statute. As the section now requires that the money 
shall be paid into the bank before the operations begin there 
would appear to be no doubt that a payment in money’s worth 
of the first call or of enough of it to enable the company to 
begin operations would not be sufficient, but that it must be a 
payment in cash.

Conditional Subscription for Stock. A railway company has 
power to agree that a subscription shall be applied in building 
its main line and not its branches and such a condition is bind
ing upon the company provided it is expressed in the subscrip
tion and is not a secret qualification: /'or/ Dover, etc., D.W. Co. 
v. tin y, 36 U.O.R. 425; and a contract between a subscriber 
ami the company that if he would subscribe for shares in the 
company the latter would give him a contract for the construc
tion of the railway and that he should not be bound by the 
agreement unless the contract were awarded is a good plea, and 
if proved would be binding upon the company: Butlivant v. 
Manning, 41 C.C.R. 517. And where in a stock book it was 
written that the subscription should be conditional upon the 
railway passing in a certain direction this condition was valid 
ami the mere fact that it was written in a special stock book 
and not in a general one would make no difference: Dodgers v. 
Laurin. 13 L.C.J. 175; and where a stock book was headed “stock 
subscriptions conditional upon the railway passing through the 
county of Ottawa,” this condition was held binding and the 
subscriber was not liable» because the* railway did not pass 
through Ottawa as agreed: Dodgers v. Laurin, 13 L.C.J. 175; 
and see Connecticut, etc., D.W. Co. v. Comstock, 1 R.L. 589; 
hut parol evidence is not admissible to prove such a condition 
where upon its face the subscription is unconditional : Wilson 
v. La Société, etc., Co., 3 L.N. 79; and an agreement made» with 
a provisional director that a subscription shall not be* binding 
unless the subscriber receives a contract to build the road does 
not bind the company and the subscriber will be liable for calls
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due ou the stock notwithstanding it; us a provisional director 
has no power to bind a company by any such condition : Port 
Dover, etc., lî.W. Co. v. Grey, 3ti U.CJt. 425; Wilson v. Gintu. 
3 A.R. 124

Hut where a person is induced to subscribe by the untrue 
representations of an agent tliat others had subscribed the sub
scription is not binding. Ontario Ladies' College v. Kendrif, 
10 O.L.R. 324.

85. The original capital stock of the company may, with the 
approval of the Govemor-in-Council, be increased, from time to 
time, to any amount, if,—

(a) such increase is sanctioned by a vote, in person or by 
proxy, of the shareholders who hold at least two-thirds in 
amount of the subscribed stock of the company, at h meeting 
expressly called by the directors for that purpose; and.

(b) the proceedings of such meeting have been entered in 
the minutes of the proceedings of the company.

2. Notice in writing stating the time, place and object of 
such meeting, and the amount of the proposed increase, shall 
be given to each shareholder, at least twenty days previously to 
such meeting, by delivering the notice to the shareholder per
sonally, or depositing the same in the post office, post paid, ami 
properly directed to the shareholder. 3 Edw. VII.. cap. 58, 
sec. 57.

Compare 2fi & 27 Vic., cap. 118. sec. 12 (Imp.), and see see. 
13 of that statute as to the right in England to create and issue 
new preference shares. No similar provisions appear in the 
Canadian Act.

Governor in Council. This term is defined by R.S.C., 190(1. 
cap. 1, sec. 34 (7). It means “The Governor-General of Can
ada, or person administering the government of Canada for the 
time being, acting by and with the advice of or by and with the 
advice and consent of, or in conjunction with the King’s Privy 
Council for Canada.” This means in substance that an appli
cation must be made to the Cabinet administering the Govern
ment of Canada for the time being.

Increase in Capital. Where a charter provided that a com
pany might by by-law increase the capital stock so soon as. but 
not before, the original stock was allotted or paid up, such a
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company would have no power to increase the capital stock 
before the original amount had been paid, and therefore a sub
scriber to such new stock would not be liable to a creditor of 
the company under a scire fadas. Page v. Austin, 7 A.tt. 1, 
affirmed It) 8.C.B. 132. It was laid down by the Supreme Court 
in that case that where a statutory liability is attempted to be 
imposed on a party which could only apply to an actual legal 
shareholder in the company he is not estopped by the mere fact 
of having received transfers of the certificate of stock from 
questioning the legality of the issue of such stock.

Where a company acting bona fide and within its powers 
decided to increase its capital stock it was held that the courts 
would not interfere with its action and that the Provincial Sec
retary, whose duty it was in that case to ratify the action of the 
directors, had no discretion and was bound to grant such ratifi
cation notwithstanding the dissent of a minority of the share
holders : ltc Massey Mfg. Co., 11 O.R. 444, 13 A.R. 44b ; this 
case would, however, hardly apply to the action of the Gover- 
nor-in-Council under the present section. Where the Act of 
Parliament recited that the company had been duly organized, 
had ceased its operation, and had been re-organized, and 
declared that the charter was in force and the company as now 
organized was capable of doing business; held, nevertheless, 
that this did not give legislative sanction to an illegal increase 
of capital so as to make holders of shares of such illegally issued 
stock liable as contributories in winding-up proceedings : lie 
Ontario Expriss, de., Co., 24 O R. 216; 21 A.R 646; 24 S.C.R.
716.

Sotice of Meeting to Increase Stork. It should be noted that 
u notice calling a meeting under this section requires to be 
mailed to each shareholder or delivered to him personally and 
the provisions of section 104 infra for calling other meetings 
do not apply.

Shares.

86. The stock of the company shall be personal property, personal 
3 Edw. VII., cap. 58, sec. 97. pr,,t*rl7

Corresponds to first part of see. 97 of 3 Edw. VII., 
cap. 58, see. 97, the latter part of which section is now con
tained in sec. 89.

Compare 8 Vic., cap. 16, sec. 16 (Imp.).
Definition of Shares. “A share cannot properly be likened 

to a sum of money settled upon and subject to executory limita-
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lions to arise in the future; it is rather to be regarded as the 
interest of a shareholder in a company measured for the pur 
pose of liability and dividend by a sum of money, but consisting 
of a series of mutual covenants entered into by all the share
holders inter si in accordance with” the various acts respecting 
companies which may affect them “and made up of various 
rights and liabilities contained in the contract including the 
right to a certain sum of money:” Borland v. Steel (1901), 1 
Ch. 279, and apart from statute, shares are personal and not 
real property: ibid.

87. Shares in the company may be sold and transferred by 
the holders thereof by instrument in writing, made in dupli
cate.

2. One of such duplicate transfers shall be delivered to the 
directors to be filed and kept for the use of the company, and 
an entry thereof shall be made in a book to be kept for that 
purpose.

3. No interest or dividend on the shares transferred shall be 
paid to the purchaser until such duplicate is so delivered, tiled 
and entered. 3 Edw. VII., cap. 58, sec. 95.

Transfer at Common Law. In Kiely v. Smyth, 27 Or. 220. 
it was said that there was nothing to prevent the property in 
shares passing by word of mouth or in any other way that per 
sonal estate may be assigned, but this view was attacked in 
argument in Hamilton v. Grant, 33 N.S.R. 77. though not dealt 
with in the judgments either in the Nova Scotian Court or the 
Supreme Court in 30 S.C.R. 566. and in England a parol agree
ment to transfer shares has been specifically enforced: Duncuft 
v. Albrecht. 12 Sim. 189, 199; Cheale v. Kemeard, 3 DeG. & J. 
27; Humble v. Mitchell, 11 A. & E. 205, and the transferee will 
be bound to indemnify the transferor and have himself pro
perly registered: Wynne v. Price, 3 DeG. & Sm. 310; Shaw v. 
Fisher, 2 DeG. & Sm. 11. 5 DeG. M. & G. 596; Saylcs v. Wane, 
14 Q.R 205; Payne v. Hutchinson, 3 Ch. 388; Hawkins v 
Mai thy, 4 Ch. 200.

Fraudulent Transfer. When a company issues a certificate 
to an innocent transferee that he is the owner of certain shares 
they cannot afterwards refuse to register transfers to persons 
to whom the holder of the certificate has in good faith sold 
them: Balkis v. Tomlinson (1893), A.C. 396, followed Diion
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v. Kennaway (1900), 1 Ch. 833, and when a broker bona fide 
supposing that he was acting under instructions from a stock
holder to sell consols induced the Bank of Hi gland to transfer 
them to his nominee, and it turned out that the stockholder had 
never authorized a sale and his transfer was forged, it was held 
that the broker must indemnify that bank upon an implied 
warranty of authority: Oliver v. Hank of England (1901), 1 
Ch. 652, (1902), 1 Ch. G10; Starkey v. Bank of England 
(1903), A.C. 114. It was held by the Court of Appeal in Eng
land in a recent case that where an innocent holder under a 
fraudulent transfer asks for registration and a certificate 
which he afterwards sells, it is the company’s duty to examine 
the register, and see that the transfer is proper and they can
not recover from the person obtaining the certificate unless lie 
has made some representation as to the validity of the transfer . 
Sheffield v. Barclay (1903), 1 K.B. 1, 2 K.B. 580, but this delu
sion was reversed by the House of Lords (1905), A.C. 392, 
where it was held that both parties being innocent a representa
tion that the transfer was valid would be implied from the 
request to register it. This ease was followed in Bank of Eng
land v. Cutler (1907), 1 K.B. 889, (1908), 2 K.B. 208 and see 
Attorney-Central v. Odell (1906), 2 Ch. 47; no title to shares 
can be founded on a forgery: Baris v. Bank of England, 2 
Bing. 393, and if a company registers the transferee under a 
forged transfer, the real owner may have the shares transferred 
to him: Midland B.W. Co. v. Taylor, 8 H.L.C. 751; Cottam v. 
Eastern Counties B.W. Co., 1 J. & II. 243; Johnston v. Benton, 
9 Eq. 181, and apparently on learning of the forgery a company 
may strike the name of the transferee off the register and 
replace the name of the true owner: Hare v. London, etc.. B.W.

2 3. & II. 80; but the true owner may lose his right to 
relief if he lias been negligent and that negligence has been the 
means of inducing the person acting on the fraudulent trans
fer to do so: Swan v. North British, 2 II. & (\ 175; Coventry v. 
Créât Eastern B.W. Co., 11 Q.B.D. 776; but the negligence 
must be the proximate cause of the loss and merely executing a 
transfer in blank (Taylor v. (treat Indian B.W. Co., 4 DeG. & 
J 559) or omitting to reply to a letter that a transfer would 
he registered unless notice to the contrary were given (Barton 
v. London, etc., B.W. Co., 24 Q.B.D. 77) will not constitute an 
estoppel.

t'ertificate of Ownership. Upon the registration of a trans
fer the company usually issues a certificate and thereafter they 
are estopped from denying the scrip holder’s title: Balkis v.
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Tomkinson, and other eases under “fraudulent transfer," 
supra, and in the case of a bona fide holder without notice, it is 
also estopped from denying that the amount certified to be paid 
has been paid: lit Bahia and San Francisco, etc., R.W. Co. L.R. 
3 Q.B. 584, and this estoppel operates even against creditors of 
a company ; MeCrakcn v. McIntyre, 1 S.C.R. 479 ; Ford v. 
Bloom cut hat (1897), A.C. 156. But where the certificate was 
a forgery the mere fact that it was delivered by the Secretary 
of the company who was the proper person to deliver certifi
cates, does not make the company liable or operate as an estop
pel against them for it was not the duty of the Secretary to 
warrant the genuineness of the certificate : Ruben v. Great 
Fingal (1906), A.C. 439. A certificate is an evidence or muni
ment of title and is not in itself property which may exist with
out it: Re Ottos (1893), 1 Ch. 618, at p. 628; Colonial Bank 
v. Williams, 15 A.C. at p. 277. The certificate shows the legal 
and not the equitable title, and persons purchasing without 
obtaining a legal title by transfer and registration may lie 
ousted by a prior equitable title : Shropshire, etc., R.W. Co. v. 
The Quern. L.R. 7, ILL. 496. Where shares are sold for cash 
and a transfer endorsed on the certificate purporting to he 
signed by the holder, the vendor must be taken to affirm that 
a title which will enable the purchaser to become the legal 
holder is vested in him. Castlemaine v. Wayhorn, 41 K.(\ 
S8, reversing 13 B.C. 351. See Buckley, 9th Edn., p. 42.

Rt fusai to Register. Action for Damages. A transferee who 
has been refused registration may sue for damages and recover 
the value of the shares at the time of refusal: Re Ottos, supra, 
but directors are first entitled to a reasonable time to examine 
the validity of the transfer: Société v. Walker, 11 A.C. 20, 41, 
and see further on this White’s Canadian Company Law, pp. 
192 and 193, and where after refusal shares were subsequently 
registered, the measure of damages is the depreciation between 
the date of refusal and subsequent registration : Grand Trunk 
R.W. Co. v. Webster, 6 L.C.J. 178, and see Elgin Loan v. Sa- 
tional Trust Co., 10 O.L.R. 41.

Mandamus will also lie to compel a company to make the 
transfer upon its books : Reg. v. Lamhourn, etc., R.W. Co.. 22 
Q.B.D. 463; Re Goodwin v. Ottawa, etc., Co., 13 V.C.C.P. 254, 
22 U.C.R. 186 ; Re Guiltot v. Sandwich, 26 IJ.C.R. 246; Cun
ningham v. Ii< nutlet, 11 Q.L.R. 168; Macdonald v. Montreal, 
etc., R.W. Co.. 6 L.C.R 232. Brady v. Stewart, 15 S.C.R 82; 
Upton v. Hutchinson, 2 Q.I'.R. 300. Q.R. 8, Q.B. 505; see also 
1 Can. Rv. Cases 294, 295. The writ must be addressed to the

5
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company and not to its directors or officers personally : ('««• 
ninqham v. Htaudet, Vpton v. Hutchinson, supra: Queen v. 
Clements, 24 N.S.R. 64.

Equitable IUmcdics by injunction are also applicable in a 
proper case: Smith v. Hank of Xora Scotia, 8 8.C.R. 558; .!/<•- 
Murrich v. Rom</ Head, 9 U.C.R. 333.

88 Transfers, except in the ease of fully paid-up shares, K»rm ..f 
shall Is* in the form following, or to the like effect, varying tin* 
names and descriptions of the contracting parties as the ease 
requires, that is to say :—

*1 i A.It.), in consideration of the sum of paid to
me by (('.!>.), hereby sell and transfer to him share
nr shares) of the stock of the , to bold to him, the

said <C.I).), his executors, administrators and assigns tor sue 
«•essors and assigns, as the case may he), subject to the same 
rules and orders and on the same conditions upon which I held 
the same immediately before the execution hereof. And I, the 
said ('. I).), do hereby agree to accept of the said (A. IVs) 
share i or sharesi subject to the same rules, orders and condi
tions.

‘Witness our hands this day of . in tin* year
19 .’

2. In the ease of fully paid shares the transfer may be in a» m pu id 
Mich form as is prescribed by bydaw of the company. 3 Rdw.up,h,"K 
VII., cap. 58, see. 96.

Compare 8 Vie., cap. lb. see. 14 (Imp.).
The changes between this and sub-section 2 and the similar 

Mih sections in the former Act are merely formal.
h'orm of Transfer. As to whether a transfer may yet lie 

made hv word of mouth : Sw notes to see. 87. ante. The word
shall I icing used, apparently the present form is obligatory 

:n the case of shares not fully paid up: R.S.C.. cap. 1. sec. 34
24); where, however, a person had acted as president of a 

company and could only have done so on the assumption that 
he had obtained the necessary ipialideation shares from another, 
proof of a formal transfer of shares to him was not necessary : 
Hamilton v. (Irani, 33 N.S.R 77, 30 S.C’.R 566 ; see also If a ni it - 
'nn v. Unions. 33 N.S.R. 100. and notes to see. 98. infra. The

8—K.l.
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verbal testimony of the secretary that shares originally iu defen 
daut's name have been transferred to another before action i> 
not sufficient to prove the transfer : Cockburn v. Beaudry. H 
L.C. Jtir. 283. When a transferee is misdescribed, and such 
misdescription misleads the directors, it may be set aside when- 
directors have the power to refuse to accent a transfer of unpaid 
shares: Caynefs Cate, 9 Eq. 223; Allin’s Case, 1(> Eq. 449.

Transfers of Unpaid Stock. By section 121 [a) directors may 
make by-laws “for the management and disposition of tIn
stock of the company, and therefore no doubt they may pass 
by-laws providing that all transfers of stock not fully paid shall 
Ih* subject to their approval; but see notes to section 89. infra. 
and Abbott on Railways, pp. 42 to 4(i.

An English company may by its articles of association pro
vide that in case of the bankruptcy of a shareholder his shares 
shall be sold to certain named persons at a specified price, pro 
vided such a provision to all shareholders, and
as shares are personal property and the rule against per
petuities does not apply to it, such a provision will be valid no 
matter when the bankruptcy occurs : Holland v. Steel (1901 . 
1 Cli. 279. but quaere, whether this case would apply to stock 
issued under this statute; see notes to section 89, infra. Restric
tions on transfer.

uomîoii 89. No shares shall be transferable until all previous calls
irnmfere. thereon have been fully paid up. or until the said shares have 

lieen declared forfeited for the non-payment of calls thereon.

2. No transfer of less than a whole share shall be valid. 3 
Edw. VII., cap. f>8, see. 97.

Restrictions on Transfer. In the absence of any restriction 
by statute or by-law of the company it appears that directors 
have no implied power to refuse any transfers: Weston's t'us>. 
4 Cli. 20; Hilbert's Cast, 5 C'h. 559; ChappelUs Case, 6 Cli. 992: 
Re Stranton, t ie., Co., 1(> Eq. 559 ; Moffatt v. Farquhar, 7 Cli. 
I). 591, R( Canton v. ('ramp Steel Co., I) O.L.R. 3; Re Iinjuriai 
Starch Co., 10 O.L.R. 22, and unless the transfer has been made 
on the eve of insolvency the same rule applies in the Knifed 
States : Johnson v. Laflin, 103 V.K. 800, hut in that country 
transfers, unless innocently made, will not be valid if their 
effect is to defeat creditors in a winding up: Cook on Corpora
tions. 5th Ed., p. 550. but the rule in England is the contrary :
I bit!, p 551, R< Bahia. etc.. RAY. Co.. L.R. 3. Q.B. 584. but in

518^
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ln)tli England and the United States a transfer tu a fictitious 
person is void: I hid. 5f>2; Arthur v. Midland /MV. Co., 3 K. & 
J. 204. In New Brunswick it was said that “if it was intended 
that there should lie any restriction on the right to transfer or 
of ceasing to become a shareholder the Legislature eould have 
imposed it. and they must have known that this eould be done 
and they did not provide for such a ease and it would simply 
be an net of legislation for the court to attempt to do it:” Ur 
Provincial, rtr.. Society, 30 N.B.R. 628, and so a director who 
made a transfer to a man of straw in order to escape his liabil
ity for calls and with the knowledge that the company was 
insolvent was not liable to contribute, no fraud being shewn : 
dùd. and the same rule has been adopted in Ontario under the 
former railway act: Moore v. McLaren, 11 V.C.C.P. 534.

In that ease, however, a creditor of the company was seek- 
tig to make a shareholder liable on his unpaid stock, and it was 
intimated by Ilagarty, d. A., that a different rule might apply 
if the question were between the director and the company; and 
where directors subscribed to shares of a company and made 
no call on their own shares while making calls on those of other 
subscribers and subsequently transferred their shares to men 
of straw, it was held in an application by a liquidator in a 
winding-up proceeding that the transfer was not good, first, 
because it was in contravention of the provision of the Ontario 
<'otnpanics Act similar to the above provision and, secondly, 
liecause the directors were guilty of a breach of trust in not 
exercising their powers to the best interests of the company by 
taking special care and caution in providing responsible trans
ferees: Ur /\ ftThorough Cold Storage Co.. 14 O.L.R. 475.

A shareholder may not, however, surrender his shares to 
a company in order to escape liability because this is in effect 
a reduction of capital by the company and that the latter has 
no power to do unless under circumstances which would justifv 

forfeiture: Relic rhy v. Uo,eland (1901). 2 Ch. 205. (1902), 2 
Hi. 14. and therefore the surrenderor may sue to have his 
n unc restored to the register even after the lapse of consider- 
>Mc time: ihid. The company’s secretary cannot object to a 
transfer by a municipality on the ground that the latter has not 
complied with the formalities required by the statutes govern
ing the latter’s corporate acts: Vrspra v. Beatty, 17 U.C.R. 540.

1. The company should have a reasonable time in which to 
make the transfer: Krllen v. The Windsor if- Essex By. Co., 7 
Can. Ry. Cas. 367.
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•ui cerllti

uiiMion of 
slock other

l»y t rainier.

Tnumfvree

90. The want of a vertifivate of proprietorship, shall not pri
vent the holder of any share from dis|Misinfr thereof. :t Kdw. 
VII., eap. 58, see. 101.

See notes to see. 87, ante.
91. If any share in the capital stock of the company is trails 

mitted by the death, bankruptcy, last will and testament, 
donatio mortis causa, or by the intestacy of any shareholder, or 
by any lawful means other than the transfer hereinbefore men 
tinned, the person to whom such share is transmitted shall 
deposit in the office of the company a statement in writ inn 
signed by him, which shall declare the manner of such trails 
mission, and he shall deposit therewith a duly certified copy of 
probate of such will and testament, or sufficient extracts then 
from, and such other documents and proofs as are necessary.

2. The person to whom the share is so transmitted as afore 
said, shall not, without complying with this section, Is- entitled 
to receive any part of the profits of the company, or to vote in 
respect of any such share as the holder thereof. d Kdw. VII 
eap. 58, see. 98.

Compare 8 Vie., eap. lb, see. 18 ( Imp. t.
Evidence of Transmission in ease of death is in practice gen 

erally furnished by depositing a certified copy of the letters 
probate or letters of administration and. if required, producing 
the original for inspection. In Quebec in eases of intestacy 
evidence of the death of the shareholder, the birth of the heirs 
and other evidence of heirship, and where there has been ;i 
partition, a copy of the deed of partition may be required 
Abbott, p. 48.

Transfir luj I hi plication. Where the number of qualitie.it ieti 
shares to be held by a director was increased by by-law and di
scerna ry allotted to the director enough additional shares V 
qualify him and he subsequently acted as director, but did net 
formally accept the new shares, lie was nevertheless held hound 
to pay ealls upon them : Molincm v. London, tic., Co. 11902 . - 
K.B. 589; so also where a transfer to a person who subsequently 
acted as president was sworn to. but no formal transfer or n-gi» 
tration was produced, it was held that as lie could not Iwiv 
acted as president without these shares, there was sufficient 
evidence of a transfer to him : Hamilton v. Grant. .‘Id VS K 
77. dO X.(\|{. 5(i(i. When a stock certificate is deposited by \vny
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nf equitable mortgage without a transfer or written memo- 
runduni the mortgagee does not thereby become the owner, but 
must apply for an order for transfer and foreclosure : llarrold 
v. rhnlfi i 1901), 2 Ch. :m. and even wliere there has been a 
transfer in blank by way of equitable mortgage and an appli
cation by him for registration the transferee does not lieeoine 
the legal owner of the stock until registration actually takes 
place : Inland v. Hart (1902), 1 Ch. 522; a person must have 
a present absolute right to registration before he can become 
the legal owner: Société v. 1 Yalker, 11 A.C. 20; Moore v. North 
1V*stem Itank (1891 ). 2 Ch. 599; when an assignment is made 
to a person who does not register and subsequently another 
assignment is made to a person who has himself entered on the 
hooks of the company as owner of the shares the latter takes 
priority: Smith v. Walkerrillr, 2d A.R. 95.

Transfer In/ Execution. By f>2 Vic. (2), cap. 7, sec. 9, 
repealing R.K.O.. cap. 77. see. 10, shares are personal property 
and are exigible under execution and by see. 11 the sheriff can 
make the seizure by serving notice of the writ on the company 
and thereupon any transfer by the execution debtor will lie 
invalid and dividends are payable to the sheriff who may sell 
the stock. Where seizure could not be made under execution 
the practice adopted was to apply by petition for a charging 
order under 1 & 2 Vie., cap. 110. see. 14, ami d & 4 Vie., cap. 82. 
we. 1 Imp ), upon the assumption that those acts were in force 
mi Ontario: Allan v Phelps. 2d (!r. 395; Caff rep v. Phelps, 24 
Or. 144. but even where the stock had been fraudulently 
assigned to prevent seizure the statutes did not apply: Caff rep 
\ Phelps, supra.

Transfer in Insolrenep. I'nder former insolvency acts the 
property in railway stock did not pass unless actually assigned 
*nd the assignee registered as owner: Denison v. Smith. 4d 
I’.C R. 503. and see Rroek v. Hut tan. 1 C.C.C.l*. 218.

92 The company shall not be I found to see to the execution „x 
of any trust, whether express, implied or constructive, to which u/L^u!"1 
any share or security issued by it is subject, whether or not the ! *tmei"" 
company has had notice of the trust ; and it may treat the régis- 
t rml holder as the absolute owner of any such share or security,
•ml shall not be bound to recognize any claim on the part of 
any other person whomsoever, with respect to any such share or 
security, or the dividend or interest payable thereon: Provided, 
that nothing in this section contained shall prevent a person
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equitably interested in any such share or security from p roe til
ing the intervention of the court t<t protect his rights. It Edu. 
VII.. cap. 58. see. 99.

Liability of Trustas or Eji tutors. Where an executor 
assents to registration of his testator’s shares in his own name, 
lie heroines personally liable for calls. If he does not wish to 
assume such liability, he should have a reasonable time to timl 
a purchaser for them: lit City of (llasyow Haul:. 4 A.C. 547 
Huchan’s Cast, 549, 58.4, and a resignation by a trustee alt', 
a company's insolvency will not relieve him from liability 
liill’s Cast. Mitchell's Cast ami Hullo rford’s Cast. ibi<i. IVr 
Lord Kelborne, “Trustees have not in any proper sense of tie 
word a representative character, but executors have * *
Having representative rights, it is impossible that they should 
not be entitled to produce the legal evidence of them to the com 
panics for the purpose of having their title in some way recorded 
and recognized without making themselves personally liable: 
Hut loin’s Case, 4 A.C. 549. at p. 59(5. Where there are two w 
more trustees they are jointly and severally liable : Cunnooi 
hatnt v. ('iltt of (llasyow Haul:. 4 A.C €507, and persons boldine 
shares in trust for the company are personally liable to the hit 
ter’s creditors : Hi Ennis v. Wi st ('Ian II. W. Co.. 4 L.K • Ir 
187: see also Harton v. Ltoolon. île.. II.W. Co., 24 (j.lt.l). 7' 
Hart on v. North, etc.. H.W. Co., 48 Oh. 1). 458.

Liability of Company. Apart from statute a eompaip 
would not lie bound to see to the execution of trusts of wind 
it has no notice : Simpson v. Matsons Haul:. 18 L.N.. at p. 17c 
Coder the statute a company need not accept or preserve ,-inv 
notices of equitable interests in shares, and neither it nor it' 
officers are liable for a breach of trust by the holder of them 
Ver Lord Selborne. Sociiti v. Walktr, 11 A.C. 20. at p. 40 Mat 
probably where a company has actual knowledge that a tran**ï<1 
is a breach of trust it would he liable, but a strong case miK 
be made out, as where in Queliee shares stood in the name of 
tutor to a minor the company must be taken to have known that 
under (Quebec law the tutor had no power to sell : Hank < 
Mont rial v. Simpson. 14 Moon I VC. 417; Colonial Hank > 
Williams. 15 A.C. 207.

Liability of a Cun hast r or Transferer. Where shares lu i. 
“in trust” are assigned to another the assignee is put on •: 
quiry to see that the assignor has power to sell . Sii'n ny v Ha 
of Montreal. 12 S.C.K. fifil. 12 A.C. <117 : Haphail v. M< Farl<o> 
M L.K. 5. IV 274. is SC.H 1s t.
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Every shareholder who makes default in the payment n.»u |.n> 
*f any eall payable hy him, together with the interest, if any. 

accrued thereon, for the space of two months after the tine 
appointed for the payment thereof, shall forfeit to the company Kor, 
his shares in the company, and all the prolit and hem-lit thereof

2. No advantage shall he taken of the forfeiture unless tin- i’mw«iuh 
shares are declared to he forfeited at a general meeting of tie 
company, assembled at any time after such forfeiture has Imm-ii 
incurred. .‘I Kdw. VII., cap. 58, sees. 102 and 103.

Instead of the words “makes default the words of a former 
statute were “neglects or refuses to pay a rateable share of the 
calls.’’

Compare 8 Vie., cap. 16, sees. 20, 30 and 31 Imp.).
In general. The right to forfeit is cumulative and may he

• xereised concurrently with other remedies: Harris v. Dry Dock 
I'n., 7 Or. 450: (Ireal Neirthern //.IV. ('o. v. Kennedy, 4 Ex.
417 ; I n y lis v. (treat Northern li. IV. Co., 16 Jur. 805, and the 
company is not restricted to its rights to forfeit, hut may sue for 
••alls instead : Marmora v. Jackson, 0 IT.C.R. 500; Marmora v.
IInnny, 1 !\C.C.I\ 20; Marmora v. Boswell, ih. 175. If a com
pany takes a note in payment of calls on condition that this 
note is simply an extension of time and that the shares may he 
forfeited if the note is not paid it is within its rights in for
feiting on the non-payment of the note ; Freeman v. ('an.
(Inardian, etc.. Co.. 17 O.L.R. 206.

Forfeit lire for Shareholders’ Benefit. Forfeiture cannot be 
- inployed for the purpose of relieving a shareholder from lia
bility. It must he exercised hy the directors solely with a view 
to the interests of the Company : Common v. McArthur.
IJ.U. 8 (j.lt, 128, 20 S.V.R. 230. and as this power is vested in 
directors in the company’s interests and not in tin- interests of 
individual shareholders the latter cannot compel directors to
• any out a contract to forfeit his shares : Harris v. North 
hi con //.IV. Co., 20 Heav. 384; Price v. Denbigh, etc.. BAY.
Co., 3H L.J. Ch. 461.

H
I

■

Ihliif Against Forfeiture. Where a forfeiture has been pro
perly declared a shareholder is not entitled to set it aside: 
Sparks v. Liverpool Waterworks, 13 Ves. 428 ; Naylor v. South 

1 “a BAY. Co., 1 DeCi. & S. 32. Nor (in Nova Scotia) can
such a claim for relief be set up in an action for foreclosure 
brought by the company : Canadian, ite.. Co. v. Barns. 34
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N.8.U. 303, lmt inert* delay for three years on the part of a 
deceased shareholder's representatives in bringing action is no 
defence to an illegal forfeiture : Glass v. //«/w , 14 Ur. 4H4, hi 
Ur. 420

llequin meats of Un Statut• must Ik* strictly complied with 
and where tie* notice of a call claims interest from date of 
notice instead of from date fixed for payment, there can Ik* no 
forfeiture : JohuHon v. Lytth. 5 (’h. I). ti87, and where no time 
was limited by by-law for forfeiting the shares and the statute 
did not fix the time, the forfeiture was illegal: Armstrony \ 
Mm hunts, ttv., Co., .47 Can. LI. Ill ; and where a declaration 
of forfeiture by directors has not been confirmed by a general 
meeting it will be invalid and will be no answer to an action for 
calls due on the shares : London, t tv., Ii.IV, Co. v. Fairvtouyh. 
I Scott N il. 118. 2 M. & U. (174 ; and the mere fact that a share 
holder has not paid his calls and to the knowledge of the com
pany has treated his shares as forfeited will not work a for
feiture: Ontario, tie., Co. v. Inland. f> C.C.C.IV 135; nor will 
a mere resolution of the directors declaring a forfeiture upd
ate as a valid forfeiture of shares : Smith v. Lynn, 3 K. &. A 
i Upper Canada > 201 : Frasrr v. liobvrtson, 14 C.C.C.IV 184

KiT.-riof 94. Kvery shareholder so forfeiting shall be bv such forfi-rfeiturv
feiture relieved from liability in all actions, suits or prosecu
tions whatsoever which may he commenced or prosecuted against 
him for any breach of the contract existing between such share
holder and the other shareholder* by reason of such shareholder 
having subscribed for or become the holder of the shares so 
forfeited. 4 Edw. VÎT., cap. 58. see. 104.

The section of the Act of 1004 read every such forfeiture 
shall be an indemnification to and for every shareholder so for
feiting against all actions, etc.

The words “against him” and “existing” are also new and 
the former seetio» concluded “between such shareholder and the 
other shareholders with regard to carrying on the undertaking "

Crior to the Act of 1904 this section contained t1 * words 
“or other agreements” after “breach of contract.”

This section has reference to the correlative rights and duties 
of shareholders intvr st and can hardly be construed to refer to 
the rights and liabilities between the company as an independent 
entity and its shareholders; for as already shown the right t" 
sue for calls and the right to forfeit arc cumulative. See liar 
ris v Pry Dot h Co.. 7 (Irani 450. and notes to section 04. <"i>rn.
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95 The directors may, subject as hereinafter provided, sell, sni. of
___ I,» forfeitedeither by auction or private sale, any shares so declared "imne

to la- forfeited, upon authority therefor having lieen first given 
by the shareholders, either at the general meeting at which 
such shares were declared to be forfeited, or at any subsequent 
general meeting.

2 File directors shall not sell or transfer more of the sharesi.imiunton 
of any such defaulter than will be sufficient, as nearly as can be 
ascertained at the time of such sale, to pay the arrears then due
from such defaulter on account of any calls, together with inter 
•*t, and the expenses attending such sale and declaration of 
forfeiture.

3 If the money produced by the sale of any such forfeited8urphlk 
shares is more than sufficient to pay all arrears of calls and SefS-r.’ 
interest thereon due at the time of such sale, and the expenses 
attending the declaration of forfeiture and the sale of such 
shares, the surplus shall, on demand, be paid to the defaulter.

4 If payment of such arrears id* calls and interest and rsymeiu .if 
expenses is made before any share so forfeited and vested in the fores*:- 
company is sold, such share shall revert to the person to whom
it belonged lie fore such forfeiture, who shall be entitled 
thereto as if sueh calls had been duly paid.

5 Any shareholder mav purchase anv forfeited share so Anyeinm-ii , „ . * ,A. ’ holder nmtsold. 3 haw. \ T1.. cap, .18, see. 10». i»unhaw
Compare 8 Vie., cap. HI, sees. 112, 114 & .‘Iff (Imp.). This 

section is substantially the same as in the Act of 19011. In the 
Vt of 190:1 the section (105 in that Act ) was considerably 

changed from the former section 83 of 51 Vie., cap. 29.
I rider the former section 83 the terms on which directors 

"•iglit sell were expressed in somewhat wider language and they 
" given power to sell unissued shares and to pledge such 
dims for repayment of loans to the company. These powers

"• t now conferred except so far as the power of directors to 
receive subscriptions and allot stock under sections 81 to 8fi,
<mf>. gives the right to deal with any unissued stock.

N"(tVf nf Salt An omission to state in a notice of sale the 
'mounts previously paid on the shares will not affect the valid 
it y of the sale : diltuaa v. Itoijal, etc., Co., M.L.R. 1. S.C. 1. It

1
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T

seems that notice of intention to forfeit having lwen given no 
further notice that forfeiture has taken place or that a sale will 
he made need lie given : lie North llalltnbeaglr, tic., Co., .‘hi L.,|. 
Ch. 317.

Public Auction or Private Sale. A private sale made in 
good faith and in the interests of the company will not lie dis 
t orbed: Hitman v. Hoy at. etc., Co., supra, at p. 11.

Hights of Purchase. A purchaser of foreited shares is not 
liable for calls due lie fore forfeiture ; but he cannot vote upon 
shares while calls due by the original holder remain unpaid: 
liandt v. Waimcright (1901), 1 Ch. 184, see section 106, infra. 
I'nder the English Companies Act, 1862, Table A., Art. 22. 
sc lied. 1, a purchaser of shares forfeited for non-payment of 
calls takes them free from liability for any call prior to tin- 
date of forfeiture; but lie is nevertheless liable for any calls 
that may be thereafter made: liandt v. Nt tv llalkis 11903). 1 
K.H. 461.

• vrti.i.nu* 96 A certificate of the treasurer of the company that any
...... share of tin- company has been declared forfeited for non pav

nient of any call, and that such share has been purchased by ;i 
purchaser therein named shall, together with the receipt of the 
treasurer of the company for the price of such share, constitute 
a good title thereto.

r.vM.I.-.V * ^u,,h certiticate shall be by the treasurer registered in tin-
name and with the place of abode and occupation of the pur 
chaser, and shall be entered in the books to Is* kept by the com 
pany, and such purchaser shall thereupon be deemed to be tlie 
bolder of such share.

l'iirciiMM- 3. The purchaser shall not lie hound to see to the application 
of the purchase money.

iiiray' 4 The title of the purchaser to such share shall not Im*
affected hy any irregularity in the proceedings in referem • to 
such sale. 3 Edw. VII.. cap. 58, see. 106.

Compare 8 Vie., cap. 16, see. 33 (Imp.). For the effect of u 
certificate granted by a company see notes to section 87. ant>.
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97. Any shareholder who is willing to advance the amount of -iwr«
* ... holdfehis shares, or any part ol the money due upon his shun s, 

lieyond the huiiin actually called for, may pay the same to the 
company.

2. Upon the principal moneys so paid in advance, or so inu-rwa 
nun'll thereof as, from time to time, exceeds the amount of the 
«alls then made upon the «hares in respect of which aueli 
advance is made, the company may pay such interest at tin 
lawful rate of interest for the time being, as the shareholders, 
wlm pay such sum in advance, and the company agree upon.

i. Such interest shall not lie paid out of tin- cap tai sub- Soinur - 
scribed. 3 Kdw. Vll., cap. 58, see. 107. «0.0*1

See note to see. 133 “Interest on amount called in/

98 Kvery shareholder shall lie individually liable to theumitfi 
creditors of the company for the debts ami liabilities of the 
company loan amount equal to the amount unpaid on the stock 
In hi by him, and until the whole amount of his stock has been 
paid up: Provided that no action shall be instituted or main
tained against any such shareholder in respect of his said liabil
ity until an execution at the suit of the creditor against the com
pany 1ms been returned unsatisfied in whole or in part. 3 Kdw.
Vll.. cap. 58, see. 108.

Compare 8 Vie., cap. 10, sees. 30 and 37 (Imp.). See also 
notes to sections 125 and 130. infra.

Itiyht to Insjurt Itryister. In Kngland an express right to 
inspect tin- register is given for the purpose of finding whether 
a person is a shareholder or not : and the right to inspect in 
eludes the right to take copies: 1 lutter v. Eastern, etc.. It.IV. 
r" . 4 Times L.R. 377; Miathr v. Isle of Wight Co.. 0 XV.K 
750; Itiy. v. Derby shirr, ifc.. It. W. Co., 3 K. & It. 784: no such 
rigid is given under this statute, and as the remedy is a purely 
statutory one it may he that the creditor will, in Canada, have 
no right to an inspection.

/"»' of Shares at a Discount, lty see. 83 of the Railwaf 
\. t of 1**8, directors might sell unissued stock upon such terms 

and in such manner as they saw tit. provided the terms were 
ratified by the shareholders and by section 39 they might allot 
shares at par in payment for right of way. plant, rolling stock
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<»r materials of any kind and in payment for service* of cun 
tractors and engineers. These provisions are not embodied in 
tin* Act of 1908 or in the present Act and as there is n<. 
statutory authority for issuing stock in payment for services 
rendered or at less than its full value the question now depends 
solely upon common law principles. At common law it may now 
probably he said that the attempt to make partially paid ii|> 
shares fully paid up is in effect an illegal reduction of the 
capital stock ami is prima facie illegal: McIntyre v. McCrackt n. 
1 A.It. 1 (reversed, but not on this point. 1 8.0.R. 479) ; 
Ontario, etc.. Vo., 24 O.lt. 21(1. 21 A.It. «40. an appeal in which 
was <pmshed : see 24 S.(\lt. 71(1; and “there can he no doubt that 
the original subscribers who had not paid up the whole amount 
of their stock would he liable to creditors, though as between 
themselves and the directors, if all had agreed to pay a less 
sum than was due such agreement might la» valid and binding " 
Ititehic. C. J . McCrackt n v. McIntyre. 1 H.O.R.. at p. 492: see 

also limner v. Carrie, 86 0.0.R. 411; Mcfireqor v. Carré. 2»> 
l\0.C.I\ 55 : Ift Itaihcay. tic., Co. (1895), 1 Oh. 255; Oort yam 
v. Coper (1892). A.O. 125; Walsh v. Xorth-West, etc., Co.. 11 
Man L.R. «29: 29 S.O.R 88.

As stated above an issue at a discount may he legal is 
between shareholders where all concur in it : liloomenthal \ 
Fon! 1897), A.O. 156: Wilton v. Stiff try, ihitt. 299; Fraser \ 
Oallayher, 5 IVO R., at p. 98. and so also where creditors suffer 
no injury from the discount : Tit Omen Sou nil, etc., Co.. 21 O K 
.149, but this ease has been doubted: White’s Canadian Com 
pany Law. Hi. Where a transferee of shares stated to he fully 
paid up purchases them without notice that they were issued 
at a discount the company is estopped from denying that tliex 
are fully paid and neither the company nor a creditor < <n 
recover the amount unpaid: McCrakt n v. McIntyre, 1 S.O.It. 
479. reversing 1 A.R. 1. and affirming the judgment reported 
87 0.0.It. 422: and the burden of proving that transferee Imd 
notice of the issue at a discount lies upon the person allegin'-' 
such notice: linrkinshtnr \ Xirolls, 8 A.O. 1004.

Faynit at in “ Monty's Worth." At common law, shares ma.\ 
lie fully paid for. not only by money, but by money’s worth 
and where there is no fraud the court will not enquire into de
value of the article taken in payment: Joins v. Miller. 24 OR 
208 ; Lindlev on Companies, 5th I’d.. 785; ltriee on Vitra Vires. 
Rrd Ed.. 29H. quoted and adopted: lit Hess. 28 S.O.R. fill, at 
p. «54. but wnere a promoter attempts to sell a property iu pay 
ment for shares through the medium of directors who are not
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inde|»endent of him, the con tract may he rescinded provided the 
parties may Ik* restored to their original position ; lit He*#, 
supra. Under Quebec law where shares must In* paid for as 
required by statute in cash, it has been held that where the 
transaction has been fair and the consideration sufficient any
thing w'hieh in law would sup|>ort a plea for payment may be 
treated as a payment in cash: Larocqui v. Hi auchemin. Q.R. 0. 
SC 73, ( 1897), A.C. 358; adopting Spar go ’* Case, L.R. 8, Cli. 
407 ; see also Moon v. McKinnon, 21 U.C.R. 140; Xorth Syd- 
mil, ile.. Vo. v. Higgins ( 1809), A.C. 203, and notes to sect ion 
si. anil. Where a mortgagee agreed to lend $100,000 to a com
pany in consideration amongst other things, of getting 118 fully 
paid shares of the company and a shareholder who held that 
number of shares on which only 40 per cent, had been paid 
agreed to transfer them to the mortgagee as 75 fully paid 
shares on account, if the company would adopt that method of 
dealing with them, it was held that as the creditors had got the 
benefit of the money and the transaction was unobjectionable as 
regards them, neither they nor the company would now allege 
that there was anything still owing on them : Xeclon v. 
Ihornlil. 20 O R 80. 18 A R. 658. 22 S C R 300.

Farm <>} i'rcdUors* Action. Formerly where a judgment 
creditor of a company sought relief against a person not a 
party to the record (which is the case where lie seeks to recover 
from a shareholder) the proper remedy was by way of sein 
hi< ins: Hitchens v. Kilke wilt/ It.XV. <V>., 10 C.B. 160 ; Hwatkin 
\ Harrison, 311 U.C.R. 478; Page v. Austin, 26 U.C.C.I*. 110. 
hut in Ontario Courts the remedy was almost from the begin
ning bv writ of summons; Ilagartv. C. J. O. It rice v. 1 lunrn. 
12 A It 453. at p. 461. citing Tyre v. Wilkes, 13 U.C.R. 482. 
Is U.C.R 16 ami 126; Moore v. Kirkland. 5 U.C.C.I*. 452: 
■l<id;ins v Wileock. 11 U.C.C.I*. 505; Fraser v. Hickman, 12 
I ' ( ‘IV 584. In Queliec the remedy is by writ of summons : 
White, p 220. It is probable that the changes in practice in 
most Provinces where scirr facias would formerly have been 
applicable, have substituted an application for revivor or a 
summary motion to the court for the older procedure: See 
Hamilton v. Stnciach. ile., KAY. Vo.. 30 N.S.R. 10. at pp 14 
'fid 15. On an application for scire facias it was sufficient to 
rais. ,, jirnna facie ease that a person was a shareholder : Has 

v Derbyshire KAY. Co.. 0 Ex. 140; Hamilton v. Stnci- 
• ' h • K IV. Co.. 33 Can. L.J. 542 : but the mere fact that 

a person had paid a deposit was not sufficient prima facie evi
dence Fdmirds v. Kilkenny, etc.. KAY. Vo., 14 C.lt.N.N. 526.
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Now. however, the claim is generally made in an action brought 
direct against a shareholder as appears from Brice v. Munnt 
and other eases cited ala we.

Condition» Brea dint to Action. It is not necessary that 
calls should he made by directors before a creditor can bring 
his action ; Moore v. Kirkland, ft U.C.C.l*. 452; Jenkins v. II7/ 
cock, 11 i r.C.lV 505, but he must show that an execution 
against the company has been returned nulla bona : Moon \ 
Kirkland, supra; Tyr< v. Wilkes, 18 I'.C.K. 46; but execution 
need not be levied in all countries where the railway has had 
property ; one return of nulla bona is enough, and if there i> 
property of the company elsewhere which is liable to execution 
the shareholder must prove it : ./# nkins v. Wileock, supra. 
Where judgment has lieen obtained against a company who.*.' 
head office is in another province it is sufficient if execution 
there has been returned nulla bona without issuing execution 
in the province where judgment is sought against the shun 
holder : Itrin v. Muuro, 12 A.K. 45)1, and it is not necessary 
that the sheriff’s return of nulla bona should be actually tiled 
at the commencement of proceedings against the shareholder 
Ilfracombe, itc.. It. IV. Co. v. Pérou, etc.. II.W. Co., L it 2. 
(MV 15. Where a director had stated there were no funds 
to pay creditors this was in Kngland) a waiver of the neves 
sit y for execution against the company : Ih rereux v. Kilknun 
II.W. Co. 5 Kx. 8)14. The mere fact that a sheriff to whom a 
judgment creditor’s writ was directed became a director of the 
defendant company between the date of delivering the writ to 
him and the date of its return nulla bona does not invalidate 
proceedings: Smith v. Sprint r. 12 l\(\C.I\ 277.

Sature of Creditor’s lit mi tip—Set off. In WoodcutI \ 
Ceterboroufih, 22 IM’.R. 274. at page 281. Ilagarty, •!.. stale- 
'pioting Sess v. Any us, :{ Kx.. 805 and X'ss v. Armstrong. 4 

Hx. 21 that “a remedy like the present given by express 
enactment and opposed to the common law must lie strieth 
pursued and no defendant can be made liable except lie H. 
brought within the express words of the statute, whatever 
equity may be created as between him and the company or the 
stockholders;” and therefore where a municipality had sub 
serilied for stock under ( \S.( cap. 66. sec. 8, ami instead of 
paying the amount of its subscriptions to the company had 
paid it to the contractors as the work progressed, it was held 
that this was a sufficient payment and the creditor could net 
recover. In Smart v. 1leBcth. Iff V.(\f\V. 27. at p 2!>. 
Draper. <’. J., says “The plaintiff is suing on a cause of action
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strictly his uwu ; his declaration founded on the statute is a 
declaration oil a specialty: Cork, etc., /».W\ Co. v. Goode, Id 
C IV 82*» : and the defendant pleads by way of set off a simple 
i-outraet cause of action between himself and the company of 
which he is a stockholder. This is pleaded as a set off, not as 
a payment of the stock, but as a substitution for such pay
ment ; if when this action was brought the stock was unpaid 
the statutes from that moment give the plaintiff a right to 
recover, and it seems to me impossible to hold that this right 
nm be defeated by the subsequent election of the defendant

* • * to convert a claim upon them into a payment of
tie >toek " Accordingly it was there held that in an action by 
a creditor the shareholder could not set off a debt due by the 
railway. In 1 IcBctli v. Swart, 14 tir. 2!IS, this view was up
held and the nature of the action is further discussed by 
Draper. ('. .1,. at p. 310. and the result was that no set off was 
allowed because ( 1 ) as no calls had liven made by the company 
there was nothing due to the company to be set off against the 
shareholder's claim against it if the shareholder had sued the 
company, p. 312. 12) The creditor has rights distinct from
those of the company and defences which van be set up against 
the latter cannot be set up against the creditor, p. 315. This 
«•asc has been more than once discussed (see Field v. Gallo-

5 O R. 502, at p. 515; Unions v. Stewiackc //.IV. Co., 32 
N S R. 395. at pp. 403 and 404). In Hylands v. IhîÀsle, L.R. 
3. I\<\ 17. on appeal from 12 L.C.J. 29. 14 L.12. the same 
rules were adopted; ami see also Maritime Hank v. Troop, It» 
S.(\R . at p. 459. It follows, therefore, that in the matter of 
equitable set off the creditor is in a lletter position than the 
company: McCracken v. McIntyre, 1 S.C.R. 544. and it would 
appear to lie doubtful from the previous cases and from .1 loort 
v McKinnon, 21 V.C.R 140. whether any set off against the 
company can be pleaded In the last ease the shareholder bad 
iLrrccd to convey land to a company, but the agreement bad 
am been carried out nor any deed given ; it was held, there 

' mc. that no set off could lie allowed as no money was then pay
able in respect to the land, and Fraser v. llohcrtnoo. 13 1\(\
* TV 184. is a decision to the same effect, and see lh Wiarton. 
19 0.VR >19.

Where Actions Should In Brought. The cause of action, 
arises where the company has its principal office and where 
iudgment is obtained and execution issued, ami not where the 
stockholder subscribed for his shares, if the latter is outside 
the district of the head office : Welch v. Baker. 21 L.C.J. 97 :
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hut see also Price v. Munro, 12 A.K. 453, where an action was 
suceesFi'ully brought in Ontario against a shareholder of a com 
pany whose head office was in another province.

Defences to a Creditor*» Action. The following defences 
have been allowed; payment in good faith by a shareholder to 
another judgment creditor : Sasmith v. Dickey, 42 V.C.li. 350. 
14 U.O.R. 414. Payment by a municipality to a contractor: 
Woodruff v. Peterborough, 22 U.C.R. 274. or by debentures 
instead of in cash: Higgins v. Whitby. 20 I’.P.R. 290. That 
subscriptions were conditional upon the performance of some 
act by the company where such condition was not fulfilled : 
Dodger» v. Laurin, 13 L.G.J. 175, and notes to secs. 81. 82, 99 
A compromise made with directors prior to the creditor's action 
in good faith whereby the shareholder’s liability has been 
released : Dixon v. Leans, L.R. 5, II.L. 000. That shares thougli 
issued at a discount were acquired by the original holder in 
good faith as fully paid up: McCracken v. McKinnon. 1 S.O.R. 
479 ; Hurkinshaw v. Nicolls, 3 A.C. 1004. That no notice of 
allotment had been sent to a subscriber within a reasonable 
time : Sasmith v. Manning. 29 IT.C.C.P. 34. 5 A.R. 120. 5 
S.O.R. 417 (but see A’chon v. Pellatt, 4 O.L.R. 481. where this 
case was explained). That changes in the capital stock or tin- 
character of the company have been made after subscription 
and before allotment and the shareholder has not acquiesced 
therein or been guilty of laches : Stevens v. London. 15 O.lt 
75. That new shares were issued and allotted before all shares 
previously created had been taken up and paid for; and that 
the new allotment being therefore invalid the new shares were 
not legally shares at all and the holder could not be liable on 
them: Page v. Austin. 7 A.R. 1, 10 S.O.R. 132. That there 
has been such a non-compliance with the Act of Incorporation 
as has in fact prevented the company from legally coming into 
existence at all : Quebec, etc., If.W. Co. v. Dawson. 1 L.C.R. 
3f5(i. That the judgment previously obtained against the com
pany had been obtained by fraud or that it had not been duly 
served with notice of action : Tfarvey v. Harvey, 9 A.K. 91. 
That there had been no sufficient subscription by the share
holder. but a mere entry of shares in his name in the stork- 
book by the secretary : Ingersoll v. McCarthy. lf> V.C.K. 1 * 
That the number of shares which the subscriber agreed to take 
was left blank, but afterwards increased without his authority : 
Cote v. Stadacona, f> S.O.R. 193. That a sufficient transfer of 
shares had been made by the subscriber bona fide to another
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person: Hamilton v. Grant, 33 N.S.B. 77; 30 S.C.R. 5(56; Hamil
ton v. Ihtlmcs, 33 N.S.R. 100.

The Following Defends Hare Been Unsuccessful : That a 
payment had boon made hy a shareholder to a previous judg
ment creditor ; where the payment was merely colorable and 
the payee was in effect a trustee for him : Nasmith v. Dickey, 
42 I’.C.R. 350, 44 U.C.R. 414; that payment had been made to 
the defendant’s railway company in an action brought before 
the creditor’s where the payment was not made in ignorance 
of the latter’s claim : Tyn v. Wilkes, 14 U.C.R. 482. That the 
eompany’s charter has expired for non-performance of condi
tions or failure to lw*gin operations within the time therein 
limited : City of Toronto v. Crookshank, 4 U.C.R. 309; Ray v. 
IIIair, 12 U.C.C.P. 257. That a company has ceased to do 
business: Hughes v. Lalonde, 18 R.L. 205. That there have been 
irregularities in the nomination or appointment of directors 
wlm allotted the stock : It glam! v. Osh II, 2 L.C.J. 274; Ross v. 
Canada, ilc„ Oo„ 5 L.N. 23; Windsor v. Lewis, 4 UN. 331, 
2'i L.C.J. 29; that subscriptions had been made conditionally 
upon the performance of a promise made hy an agent of the 
company having no authority to bind it: Wilson v. Ginly, 3 
A It. 124. and see notes to sees. 81, 82 and 99, ante. That there 
v ere irregularities in the allotment, but it had appeared that 
ill' shareholder had nevertheless made a payment on account 
o' rails : lh Standard Fire: Caston’s Case, 12 S.C.R. (544. That 
ill-- directors have not made calls: Cockburn v. Starnes, 2 
h.C.I 114; that a surrender of shares had been made by the 
shareholder to the company : Ross v. Fiset, 8 Q.L.R. 251. That 
ei rtifi'-ates for script allotted were merely delivered to the 
company’s broker to he delivered to a shareholder and did not 
reach the latter where he had by his laches acquiesced in this 
improper delivery: Denison v. Leslie, 43 U.C.R. 22. 3 A.R. 5)1(5. 
That there was a divergence between the prospectus and charter 

v hieli the shareholder was ignorant, if the company has 
failed, and the defendant might by due diligence have diseov- 
-I <1 the difference : Oakes v. Targua nd, L.R. 2 11.L. 325. 
That the shares have been forfeited, but the forfeiture was not 
in neeurdancc with the charter or statute governing the com- 
| :it \ Smith v. Lynn, 3 Error & Appeal (Upper Canada) 201. 
Tli ii ;i subscriber was agent for another though he had sub- 
s-nhed in his own name; but in Quebec the agent might be 
entitl.Nl to sue the principal also: Molsons Rank v. Stoddard, 
M b I! b S.C. 18. Ti nt a transfer of the shares had been made 
alter a return of nulla bona to an execution against the com-
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puny : S'ixon v. Green, 11 Ex. 550; A iron v. Brownlow, 2 11. & 
N. 455, 3 II. & N. and in (jueliee it was livid that not
withstanding tlu* transfer by the shareholder of his shares pre
vious to the creditor's action the latter could recover if the 
debt became due while the shares stood in tlu- defendant's 
name in the company’s books: Vuckhurn v. Beaudry, 2 L.C..I 
283, but this is doubted by Abbott on Railway Law, pp. 42 and 
50, and see Hamilton v. (Irani, 33 N.S.R. 77. 30 S.C.R. 5(iii, a 
case where shares held by a shareholder had been transferred 
to another, but if the transfer had been registered in the com
pany's books at all. the register was lost and it was decided 
that the shares were nevertheless duly transferred as it ap
peared that the transferee had acted for some time as presi
dent of the company, and the only way he could have held the 
necessary qualification shares was by transfer from the defen
dant. This was decided upon the provisions of Nova Scotia 
statutes, but seems to apply to cases under the Dominion Rail
way Act as well. It would appear from the head note to the 
report of that case in the Supreme Court that a mere bona 
fide transfer even without registration, might relieve a share
holder from liability, but an examination of the judgment of 
Sedgwick, J„ shows that it was inferred from surrounding cir
cumstances that the transfer was duly made upon the com
pany’s stock list or register and had been lost : See 30 S.C.R. 
at p. 573. A shareholder can not go behind a judgment 
obtained by a judgment creditor against the company except 
to show fraud and collusion or that the subject matter of the 
recovery was foreign to the affairs of the corporation : I la a v. 
Blair, 12 V.C.C.P. 257; and he cannot show that the contract 
on which the creditor recovered judgment against the com
pany was usurious and therefore illegal and void: F nisi r v. 
Hickman. 12 U.C.C.P. 584. The mere existence of assets belong
ing to the company against which execution had not been 
levied, but which were wholly insufficient to satisfy the debt 
{Ilfracombe I*.IV. Co. v. Poltim-orc, L.U. 3 ('.TV 2H8) and the 
suggestion that an Act of Parliament incorporating the com
pany was obtained by fraud of the judgment creditor are not 
sufficient defence : Lee v. Bade, etc., /•*. M . Co., L.R. fi. <M* nfi. 
A shareholder cannot plead in answer to a judgment creditors 
action a set-off against the company : See cases under “Nature 
of Creditor’s Remedy—Set-off.’’ supra. As to return of exe
cution against the company nulla bona see “Conditions pre
cedent to action,” supra.
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As to a company incorporated in Kngland doing business 
in a country where shareholders’ liability unlimited: See liisdon 
v. Furness (11105), 1 K.B. 304.

99 Municipal corporations in any province of Canada duly ^rpora*' 
empowered so to do by the laws of the province may, subject uikesS. 
to the limitations and restrictions in such laws prescribed, sub
scribe for any number of shares in the < stock of the com
pany. 3 Edw. VII., cap. 58, see. 58.

Corresponds to the tirst part of sec. 58 of the Act of 1903.
The second part of that section is now sec. 111.

Subscription by Municipalities. As pointed out by Armour,
(MO. iu Whitby v. Grand Trunk /«MV. Co., 1 Can. Rv. Cases, 
at p. 273, municipal corporations have no power at common 
law to grant bonuses to a railway, and this applies equally to 
aiding a railway by subscribing for stock. This power could 
only he granted to them by statute and the provisions of the 
Acts thus enabling them to subscribe for stock must be bona 
jidt complied with : Scott v. Tilsonburg, 13 A.R. 233; see lit 
Cam plut I and Village of Lanark, 20 A.R. 372. These powers 
were first conferred in 1851 by sec. 18, sub-secs. 1 to 3 of 14 &
15 Vic., cap. 51 ; and the present clause is an amendment of 
that section. It is to be noted, however, that this clause does 
not in itself confer power upon municipalities to subscribe for 
stock, but merely provides that when « tvered by the laws 
of the Province to do so they may subscribe in the manner men
tioned in the above section.

In Higgins v. Whitby, 20 IJ.C.R. 29b. it was held that 
where a ' ipality subscribed pursuant to one of its by-laws 
passed under 14 & 15 Vie., cap. 51, sec. 18, it had power to 
require that payment might be made in debentures and not in 
cash and in an action brought against it by a judgment creditor 
t" recover the amount unpaid on its stock under section 19 of 
that statute, now see. 98, supra, the municipality was at 
liberty to plead that it was not required to pay its subscrip
tion in cash, but only in debentures. Though such a defence 
might not be open to an ordinary shareholder it was open to the 
municipality because under the above statute it could only sub- 
scrihr upon the condition specified in its by-law. Where a 
municipality had agreed to pay for stock by paying contractors 
ns the work progressed and they did so, thus paying the full 
amount of their indebtedness, it was held that this wns a
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sufficient payment and that they were not liable merely be
cause the money had not gone to the credit of the company as 
would have to l»e done in a ease of an ordinary shareholder: 
Woodruff v. Peterborough, 22 U.C.R. 274.

Irregularities in Procedure. Where under 14 & 15 Vie., 
cap. 51, sec. 18, the procedure required for obtaining the 
assent of electors had not been minutely followed, but sub
stantial notice hail been given and a large amount of money 
had been borrowed upon the laith of the aid rendered by the 
municipality, it was held that the details of the notice and 
assent required by that section were not imperative and a by 
law approved by the electors could not be sot aside. I nder the 
present law these details would have to In* sought for under the 
Local Municipal Acts as by sec. 99 the subscription must k 
made subject to the provisions of those statutes. The prin
ciple of this ease would, however, no doubt apply: It* Houlton 
v. Peterborough, 16 IT.C.R. 380. Where it is propoeed to sub
mit a by-law for granting aid to a railway company it seems 
that such by-law should contain proper conditions as to the 
expenditure of the money as contemplated by the statutes 
enabling the to grant such aid: lie North Simon
/«MV. Po. v. Toronto. 36 U.C R. 101.

I 'al id il g of Conditions Impose*!. The following condition* 
made by municipalities in rendering aid to railroads have been 
upheld: That a bonus shall only he payable upon the rertiti-Mtc 
of some competent person: Hid;for<1 v. Chatham, 10 O.R. - u 
14 A.R. 32; Hi S.C.R. 235. That machine simps shall In- 
located and m« within the limits of the municipality:
City of Toronto v. Ontario d1 Quebec IiMV. Co., 22 O.R. 344. 
That tin* company shall remain independent: llalton \ tint ml 
Trod. ft.iv. Co., 19 VR. ÎM; 21 sc.R. 716. That 
grant running powers to other companies and procure ether 
companies to erect stations: Ilaldimand v. Hamilton, *tc.. /MV 
Co., 27 V.r.C.V. 228. That the line should be completed ami 
in running order within a specified time: Luther v. Wood, 19 
fir. 348. Rut the right of the company to the aid granted 
depends only on the conditions set out in the by-law and 
bonuses can not be withheld because of the non-performance 
by the company of the covenants contained in a separate agree
ment : Hick ford v. Chatham, supra; nor can such covenants be 
set out on the face of the debentures issued by the municipality 
as the latter must be negotiable instruments: St. C*saire v. 
McFarlane, 14 S.C.R. 738.

532169
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100. All shareholders in the company, whether British sub-Aliens, 

jrets or aliens, or residents in Canada or elsewhere shall haveghare 
equal rights to hold stock in the company, and to vote on thej^jj^ 
same, and, subject as herein provided, shall he eligible to office ri«hta 
in the company. 3 Edw. VI1., cap. 58, sec. 109.

Section 112 provides that if a company has received aid in 
construction of its railway from the Government by Act of 
Parliament of Canada the majority of its directors shall be 
British subjects. This provision does not include aid from a 
Provincial Government.

101. A true and perfect account of the names and places °f ônihéra- 
abode of tin- several shareholders shall be entered in a book,holdere- 
which shall be kept for that purpose, and which shall be open
to the inspection of the shareholders. 3 Edw. VII., cap. 58,
*(c. no.

Compare 8 Vic., cap. 16, sec. 9 (Imp.).
As to creditors’ right to inspect register see notes to see.

98. ante, “Inspection of register.” The corresponding section 
in England has been held to be merely directory so far as the 
requisites for constituting a shareholder are concerned, though 
it must bo substantially complied with in order to make the 
register evidence as to who are shareholders: East Gloucester-* 
shirr v. Bartholomew, L.R. 3 Ex. 15. In England and appar
ently under the Canadian Railway Act as well it is immaterial 
that the register does not contain the number of the shares:
East Gloucestershire R.W. Co. v. Bartholomew. The court has 
jurisdiction in a proper case to rectify the register: Ashworth 
v Bristol R.W. Co., 15 L.T.N.S. 561. In Quern v. Clements,
21 N.S R. 64, n motion for a mandamus to inspect the books 
of tlu> company was served upon the president and secretary of 
a company, not on the company itself; this was held to be 
improper and leave to amend the notice was given. Quœrc: 
Whether mandamus is a proper method of obtaining an inspec
tion" In Merritt v. Copper, etc., Co., 34 N.S.R. 416, a summary 
order for a mandamus enabling a shareholder to inspect the 
register of stockholders was set aside on the ground that it was 
not convenient to grant such an order in a summary proceed
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Annually

Mutiny* of Shan hotd( rs.

102. A general meeting of t In* shareholders for the election 
of directors, and for the tramuietioii of other huai new contievted 
with or iiieideiit to the undertaking, to be ealled the annual 
meeting, shall be held annually on the day mentioned in tin- 
Special Act. or on such other day as the directors may deter 
mine.

2. Other general meetings, to be ealled special meetings, 
may be ealled at any time by the directors, or by shareholders 
representing at least one-fourth in value of the subscribed stork, 
if the directors, having been requested by such shareholders to 
convene a special meeting, fail, for twenty-one days thereafter, 
to call such meeting, 3 Hdw. VII.. ap. f>8, see. 59; 4 Kdvv. 
VIT., cap. .'12. see. .'I.

Compare 8 Vie., cap. Iti, sees, 66, 67 and 70 (Imp.).
hah of Annual Mutiny. Where a by-law making a call on 

stock was continued at the general meeting purporting to he 
an annual meeting, but not held on the date presented by the 
by-laws of the company, a director who had seconded a resolu
tion of the directorate that the meeting should Is* held on the 
wrong day was estopped from objecting to the call on this 
ground, and so therefore were all who were co-plaintiffs with 
him : Christopher v. Soxon, 4 O.R. (J72.

Judicial Control of Meetings. “It is an elementary prin
ciple that a court has no jurisdiction to interfere with the 
internal management of companies acting within their pow
ers :'" Burlaiul v. Earle (1902), A.C. 83, reversing 27 A.It 04(1; 
and it is no ground for forbidding a special meeting for the 
purpose of sanctioning the lease of the road to another railway 
that the accounts of the company have not been previously 
submitted to shareholders, unless fraud by the majority or 
corrupt influence has been proved: Anyas v. The Montreal, etc.. 
/♦MV. Co., 23 L.C. dur. 161. See the same ease. 2 L.N 20'l. 
where it is laid down that to enable the court to interfere it 
must be proved that the minority has been overborne by impro
per or corrupt influence : citing lh London and Mercantile Cn„ 
L.R. 1 Kq. 277; I hath v. Erie /MV. Co.. 8 Blateli. 347. Where 
the interests of shareholders are jeopardized by proceedings at 
the annual meeting the court pending suit may appoint a 
receiver or scqnestmtor to hold the assets of the company in
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tin- interest8 of all concerned during litigation; hut where 
slum-holders by agreement with another shareholder possessing 
a majority of the shares obtained an option to acquire a portion 
of these shares, hut in the meantime the vendor was to hold 
his shares as trustee for the purchasers, reserving his right to 
vote on them, this did not entitle the purchasers holding the 
option to an injunction to prevent the holding of the annual 
meeting even though the vendor has become bankrupt and 
absconded, and even though by reason of this agreement the 
meeting would be controlled by others holding a minority of 
the stock : Stephen v. Montreal, etc., It.W. Co., 7 L.N. 85 But 
where the acts of a majority < f the company are of a fraudulent 
character or beyond the powers of tin* company the court will 
restrain tin* company from proceeding with the meeting : Rur- 
land v. Carle, supra, and where shares were issued for 
the very purpose of keeping directors in power the meeting was 
restrained : Fraser v. Whathy, 2 11. & >1. 10; Cunt v. Symons 
11!H>3), 2 Ch. 506. A meeting of shareholders called by the 
secretary without authority from the directors is illegal : he 
State of Wyoming Syndicate (1001), 2 Ch. 431.

Hat ifient ion of Proceedings. Where a meeting of share
holders is not held at the place required by statute or is irregu
larly summoned the proceedings will bind all who participated 
in them without dissent: Henderson v. Rank of Australia. 45 
(’h. I). 330, Raague v. (ieddes, M L R. 6, S.C. 243, 10 R.L. 684 ; 
Christopher v. Xoxon, 4 O.R. 672 ; and the court will not inter
fere with the doing of an act by a company which should have 
been sanctioned by the majority of the shareholders before the 
act was done, if such sanction can he afterwards obtained: Pur- 
dom v. Ontario, etc., Co., 22 O.R. 597; quoting Macdougall v. 
(iardiner, 1 Ch. 1). 13, at p. 25.

Conduct at Meetings. Under the English Company’s Act, 
8 Vic., cap. 16, see. 80, the declaration of the chairman that the 
resolution has been carried is sufficient authority for proceed
ing under it, and it has been held therefore in England that in 
the absence of fraud a declaration of the chairman that a spe
cial resolution has been carried on a show of hands (a poll not 
having been demanded) is absolutely and not merely prima 
fa << conclusive of the fact that the resolution has been car
ried: .1 mot v. United African Lands (1901), 1 Ch. 518; but 
such a declaration is not conclusive where it shows on the face 
of it that the statutory majority has not voted in favor of the 
resolution. /•*< Caratal (1902), 2 Ch. 498. A resolution need 
imt be proposed or seconded if it is put to the meeting by the
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chairman : /.Y Horhury, 11 Ch. I). 109, 117. A majority of 
shareholders have no right to come to a meeting determined to 
vote a particular way on any question and to refuse to hear 
arguments to the contrary, Imt when the views of the minority 
have been heard the chairman may, with the sanction of the 
meeting, declare the discussion closed and put the question to 
the vote: Wall V. London (1808), 2 ('ll. 469.

0 ho May Vote at Meetings. See notes on judicial control of 
meetings, supra. A person may vote upon stock even though lie 
controls the company with it and has a personal interest in the 
resolution which he is seeking to have passed: North west 
Transpttrtation Co. v. It ratty, 12 A.C. 580, and although his 
interest may be opposed to and different from the general or 
particular interests of the company. S.C., p. 593, and see liar- 
land v. Earle, supra, at p. 04.

Election of Directors. See notes to see. 110.
Special Meeting. In England the equivalent term is 

“extraordinary” meeting: 8 Vic., cap. 16, sec. 68 (Imp.). The 
secretary cannot call a special meeting without the authority of 
the directors except upon a valid requisition by shareholders 
where directors neglected to call it : I\< State of Wyoming 
(1001 ). 2 (’ll. 431. Where there is a requisition to call a special 
meeting to promote certain objects which may be done in a 
legal way, the court will not restrain the holding of the meet
ing because the notice calling it is so expressed that consistently 
with its terms resolutions might be passed which would he 
ultra vins and a notice of a proposal for a special meeting to 
remove “any of the directors” was sufficiently distinct and the 
directors were hound to include this object in their notice of 
the meeting: Islt of Wight //.IV. Co. v. Tahourdin, 25 (’ll. 1). 
320.

103. All general meetings, whether annual or special, shall 
be held at the head office of the company. 3 Edw. VIT., cap. 5\ 
sec. 60.

Where owing to the office being locked the annual meeting 
could not be held at the time appointed and a special general 
meeting was called for the election of directors the directors 
appointed at that meeting were under the circumstances duly 
elected: Austin Mining Co. v. (Jcmmcll, 10 OR. 696.

As to change of head office see notes to sec. 80 and l nion 
Eire v. O’Cara, 4 O.R. 359, there cited.
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104. At least four weeks’ public notice of any meeting shall Notice of
inoetiiigH.

lx given by advertisement published in tl.. Canada Gazettt, and 
■ a at least one newspaper published in the place where the 
head office is situate.

2. Such notices shall specify the place and the day and the Place and 
hour of meeting.

3. All such notices shall be published weekly. ijnuica-
4. A copy of the Canada Gazette containing such notice Evidence 

shall, on production thereof, be sufficient evidence of such notice 
having been given. 3 Edw. VII., cap. 58, see. 61.

Vndi-r 8 Vic., cap. 16, sec. 70 (Imp.), 14 days’ notice is 
required and it has been decided that this means clear days:
Unarm <V Theobald, 3rd Ed., 90, but see Portland v. Pratt 2 
(All.) X.HR. 17, or 7 N.B.R.

And see see. 126 as to notice of calls.

105. Any business connected with or incident to the under- Businew. 
taking may be transacted at an annual meeting, except such 
business as is, by this Act or the Special Act, required to be 
transacted at a special meeting.

2. No special meeting shall enter upon any business not set 
forth in the notice upon which it is convened. 3 Edw. VII., 
cap. 58, sec. G2.

Compare 8 Vic., cap. 16, secs. 66 and 67 (Imp.).
Xofiflt of Purpose of Meeting. The court will endeavor to 

give effect to a notice of a special meeting if the objects men
tioned in that notice can be carried out in a legal way even 
though they might consistently with their terms involve the 
sanction of an act which would be vitra vires: Isle of Wight 
/'MV. Co. v. Talhourdin, 25 Ch. D. 320. Where a notice was 
sent out stating that a meeting would be held for “special 
business.’’ but omitting to say what that business was. a resolu
tion adopted at that meeting expelling the plaintiff from the 
council was held to be void owing to the insufficiency of notice :
Marsh v. Huron College, 27 Or. 605. And where a special 
meeting was called “To receive a report from a committee 
regarding the conduct of a member,” it was held that the 
association had no right to expel the member at a special meet
ing so called: Cannon v. Toronto Corn Exchange, 27 Or. 23; 5
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A.R. 208. 'riuw rules tlo not apply in all their nrietness to 
public bodies: Forbes \\ (I rim shy, 7 O.L.ll. 137. Special notice 
must be given of an intention to vote remuneration for past 
services of directors even though the resolution is proposed at 
a general meeting: II id Ion v. West ('orl> II. U ('#>., 23 Ch. 1 >. 
054. Where notice of a special meeting was called for the pur 
pose of consenting to a reconstruction scheme and at that meet 
ing resolutions were passed authorizing the winding-up of the 
company it was held that these resolutions were invalid: /iV 
Tudi cV Hi shop (1301), W.N. 52 ; hut a special resolution need 
not follow the exact terms of the notice given, and where « 
notice sets out a resolution the former may be amended at that 
meeting provided the alteration did not materially change its 
character : Torbeeb x. West bury (1902), 2 ('ll. 871. See also 
Tiessen v. Henderson (1899), 1 Ch. 801 ; and Kaye x. Croydon, 
Tra m ira y s Co. (1898), 1 ('ll. 358, holding that where a notice 
is misleading, business not disclosed in the notice, hut done at 
the meeting for which that notice was given, will he invalid.

106. The number of votes to which each shareholder shall 
he entitled, at any meeting of the shareholders, shall he in the 
proportion of the number of shares held by him, on which all 
calls due have been paid. 3 Edw. VII., cap. 58, sec. 03.

Compare 8 Vic., cap. 10, sec. 75 (Imp.).
Voting on Vnpaid Shares. Provided a shareholder is not m 

arrears when the meeting is held his shares need not he fully 
paid up in order to entitle him to vote : Furdom v. Ontario, etc.. 
Co.. 22 O.R. 597 ; and the mere fact that one shareholder mn 
have paid more on his shares than another does not entitle t1 
former to any greater number of votes : Ibid. A person is 
titled to vote who has previously been in default in pay in 
his calls, hut has paid the same before the meeting : Fori 
etc.. II. IV. Co. v. drey, 30 V.C.R. 425 and 435; but \\ 
shareholder is actually in default at the date of the meeting 
he will not be entitled to vote : Christopher v. Xojron, 4 O.R. 
072.

Shares Issued for Purposes of Control. Where shares have 
been issued for this purpose the persons to whom they have been 
issued will not he allowed to vote, and if in the majority. tlh> 
would be restrained from holding the meeting at which ilm 
shares were to be used for voting purposes : Fraser x. Whatley. 
2 IT. & M. 10; Hunt v. Symons (1903). 2 Ch. 500.
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But shares may he purchased for the purpose of influencing 
tin- election: Toronto Hnning Co. v. Itlake, 2 O.R. 17.'».

Toting on F tuft Hat Slums. Where shares were forfeited 
for non-payment of stock and were sold by the company to a 
purchaser to whom a certificate was issued stating that lie was 
to he deemed the holder of the shares discharged from all calls.
Ib id, he was not entitled to vote while any calls remained due 
to the company from the original holder: liaiult v.
(1901), 1 (’h. 184. Where the holders of the shares for valu- 
ahle consideration agreed to vote in a particular way, it was 
held that such agreement was valid and that they might lie 
restrained from voting otherwise than in accordance with their 

>ntract: (ire unwell v. Porter (1902), 1 Ch. 530, hut see Janus 
v. Fit, Lit. 6 11.H. 335.

107. Every shareholder, whether resident in Canada or else- b> proxy, 
where, may vote by proxy, if he sees fit, and if such proxy 
produces from his constituent an appointment in writing, in 
the words or to the effect following, that is to say :—

‘1 of , one of t lie Form of
shareholders of the , do hereby appoint,,ruxy'

of , to be my
proxy, and in my absence, to vote or give my assent to any 
business, matter or thing relating to the undertaking of the 
said that is mentioned or proposed at any
meeting of the shareholders of the said company, in such man
ner as he, the said thinks proper.

“In witness whereof, I have hereunto set my hand and seal 
the day of in the year

2. The votes by proxy shall be as valid as if the constituents Valid, 

had voted in person. 3 Edw. VII., cap. 58. secs. 64 and 65.
Compare 8 Vic., cap. 16, secs. 76 and 77 (Imp.).

108. Every matter or thing proposed or considered at any Majority 
meeting of the shareholders shall be determined by the majority ' ' 
of votes and proxies then present and given.

2732
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in voting.
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2. All decisions and acta of any such majority shall bind 
the company and be deemed the decisions and acts of the com
pany. 3 Edw. VII., cap. 58, sec. 65.

Compare 8 Vic., cap. 16, sec. 76. And see notes to sec. 102.

109 All notices given by the secretary of the company by 
order of the directors shall be deemed notices by the directors 
of the company. 3 Edw. VII., cap. 58, sec. 67.

See notes to secs. 102 and 105.

President and Directors.

110. A board of directors of the company, to manage its 
alTairs, the number of whom shall be stated in the Special Act, 
shall be chosen at the annual meeting.

2. If such election is not held at the annual meeting, the 
directors shall cause such election to be held at a special meet
ing duly called for that purpose, within as short a delay as 
possible after the annual meeting.

3. No person shall vote at such special meeting except those 
who would have been entitled to vote if the election had been 
held at the annual meeting. 3 Edw. VII., cap. 58, secs. 68 and 
69.

Compare 8 Vic., cap. 16, secs. 81. 82 and 83 (Imp.).
Powers of Provisional Directors. See notes to sections SI 

and 82, ante.
Election of Directors. See also notes to section 102. ante. A 

shareholder cannot validly agree to waive his statutory right to 
vote for directors: James v. Eve, L.R. 6, ILL. 335; but an agree 
ment to vote for particular directors 1ms been enforced: dm ti
led l v. Porter (1902), 1 Ch. 530. Persons who are only 
nominally subscribers and are not bona fide holders of stock 
cannot validly vote, but a bona fide subscription by one person 
in Iris own name, but really as trustee for another enables the 
subscriber to vote for directors: Davidson v. Grange, 4 Or. 377. 

Candidates for Hoard of Directors should not act as scrutineers 
as there is a eonflict between their interest ami duty and an 
election has been set aside on that ground: Dickson v. Me Mur
ray, 28 Or. 533. Any election obtained by trick or artifice is 
not a bona fide election and will be set aside, but the mere pur-
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chaw- of shares for the purpose of influencing an election does 
not invalidate it: Toronto Brewing d* Molting Co. v. Blake, 2 
O.R. 175. See also Bunt v. Symons (1903), 2 Ch. 506. Where 
directors could not be elected at an annual meeting as the 
office was locked and a special meeting was held upon a sufficient 
requisition of shareholders at a later date at which they elected 
directors the annual meeting not having been held owing to 
the fault of the secretary, it was held that the secretary could 
not subsequently say that the election of directors was invalid : 
Austin v. Gftnmell, 10 O.R. 696.

Directors whose policy has been attacked may send out cir
culars defending it at company’s expense : Bed v. London d; 
Sortk Western /.MV. Co., 23 T.L.R. 65, (1907), 1 Ch. 5.

Judicial Interfcrencc with Election. In Davidson v. Grange, 
4 (!r. 377, it was held that a Court of Equity had power to set 
aside an election of directors on the ground of illegality. 
Whether proceedings by quo warranto are available for testing 
the validity of an election is open to doubt ; such a proceeding 
lies in the United States: Angel I on Corporations, secs. 700- 
7(»4; but iii New Brunswick it has been held to he inapplicable 
to a private corporation where there is no usurpation of the 
rights or privileges of the Crown : Ex parte Gilbert re Albert 
Mining Co.. 15 N.B.R. 29, citing Darley v. The Queen, 12 Cl. 
& V. 520 ; and the same rule has been applied in Ontario : The 
Queen v. Itespcler, 11 IJ.C.R. 222. But in Be Moore v. Port 
llrucc, 14 U.C.R. 365. Robinson, C. J., doubted whether man
damus or quo warranto was the proper remedy for setting 
aside an election of directors of a harbor company because its 
objects affected a matter in which the - trade and revenue 
were concerned. See also Th< Queen v. Bank of Upper Can
ada, 5 U.U.R. 338. In Quebec it has been held that quo war
ranto will lie: GUmour v. Hall, M.L.R. 2, Q.B. 374. The court 
may. in a clear ease, interfere by a mandatory injunction 
Toronto Brewing d" Malting Co. v. Blake, 2 O.R. 175; White’s 
Company Law, p. 272; and see Miloti v. Perrault, 12 Q.L.R. 
193. But the court will not set aside an election of directors 
on the ground of mere irregularity where no harm has been 
done and there has been no bad faith : British Asbestos Co. v. 
Boyd (1903), 2 Ch. 439.

Duties and Powers. See also note to sec. 121. infra. Direc
tors may only act as a board and if they enter into a contract 
or purport to do other acts in their individual character they 
may he personally liable, but their contract will not bind the 
company : O'Dell v. Boston, etc., Co., 29 N.S.R. 385; where an

9
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annual meeting wan not held owing to an injunction restrain
ing it, which injunction was subsequently dissolved, it was 
held that upon service of notice of the dissolution of injunction 
upon the president and secretary, together with a copy of the 
judgment, the directors were bound to call the meeting, ami 
having failed to do so mandamus would lie to compel them to 
perform their duty. The calling of the annual meeting is not 
a duty specially pertaining to the office of president under the 
Railway Act. but it is the duty of the directors as a body: Hat 
ton v. Montreal, etc., /«MV. Co., M.L.R. 1 S.C. G9.

Though directors are for some purposes agents of the com
pany no individual director has an implied power to make pro
mises binding on the company: A!mon v. Lair, 26 N.SR. :$4U; 
and being agents they may not delegate their powers to a com
pany or agent where the exercise of them require discretion 
and judgment: Iloica rd’s Cast, L.R. 1 Ch. 561; M< Donald v. 
Hanlin, M.L.R. 7. 8.C. 44: and if they employ agents they 
cannot thereby divest themselves of personal responsibility and 
are responsible for the fault and misconduct of employees 
unless the acts complained of could not have been prevented by 
the exercise of reasonable diligence: McDonald v. liankin, 
su [ira. Rut see Don y v. Corey (1901), A.C. 477, where it was 
held that a director acting bona fuh was entitled to rely upon 
the correctness of information furnished him by the company's 
manager; and where the power given by one person to another 
is of such a nature as to require its execution by a deputy the 
person originally authorized may appoint a deputy: Qwbec, 
etc.. HAY. Co. v. Quinn. 12 Moo. I\C. 232. Directors cannot 
delegate the power to make calls: Hi Bolt d' Iron Co.. 10 I’.R. 
434; nor to allot stock or accept transfers or to declare divi
dends: White Canadian Company Law. p. 2*1 ; but a managing 
director had power to contract for the construction of a part 
of the road and keeping it in repair, at least, where tin- work 
has l*een done and the company by accepting the lienetit has 
impliedly ratified the contract: Whitt head v. Buffalo, » . H.
IV. Co.. 7 tir. 3"»1, S (!r. 1 .”»7 ; see also Canada Central HAY. 
C, \ Murray. * S.C.R. 313; and Taylor v. Cobourg. >!<'.. H U. 
Co.. 21 l .C.C.l*. 20* L as to the employment by directors of 
officers and agents, see notes to sec. 121; b Directors are nut 
bound to pledge their personal credit in order to raise funds 
for the company i'hristo[iht r v. Xoron. 4 O R 672.

I.iahihtn .< of Dm ctors Directors may be liable for the net# 
of agents whom they appoint: McDonald v. Hankm. M.L.R «, 
St*. 4t. but generally where a director honestly relies on the
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judgment, information and advice of the company's officer* by 
which he has been misled lie is not to be deemed negligent there
by. and is not liable as for mis-feasanee in office: Dor* y v. 
Curt y (1899), 2 Ch. 629, (1901), A.C. 477. Under the 
Directors’ Liability Act, R.S.O., cap. 216, directors may be 
liable for misrepresentations contained in any prospectus which 
they may have signed or of which they otherwise have know
ledge: See McConnell v. Wright (1903), 1 Ch. 546; liroom< v. 
Sp*ak (1903), 1 Ch. 586; (1904), A.C. 348; Walts v. Hue ko ell 
(1902), 2 Ch. 628; (1903), 1 Ch. 766. Hut where damages arc 
recovered from one director he is entitled to contribution from 
any others who might also he liable for the same misrepresenta
tion: (Itnon v. Simpson (1903), 2 K.B. 197. Where directors 
refused to obey an order of the eourt it was held in an action 
brought in the name of the company that the directors should 
he removed: I'ruser Hirer Co. v. Gallagher, 5 B.C.R. 82.

notification of lregularities. Shareholders may ratify acts 
of the directors which are not themselves ultra rires and arc 
merely irregular or informal : White. Canadian Company Law, 
p. 274; and where a director, contrary to his duty, sold some 
of his property to the company, it was held that the sharehold
ers might ratify this sale and render it legal, and that the 
director might employ his own shares in voting for this ratifi
cation: H*atty v. Xorth-Wcst Transportation ('o., 6 O.R. 300, 
11 A.R. 205; Aorth-West Transportation Co. v. Beatty, 12 
SC R. 59*. 12 A.C. 589.

H* munt ration of Directors. Though the charter of a com
pany provides that no by-law for payment of a director shall 
h* valid until confirmed by the shareholders this applies only 
to payment for the services qua director, and directors may 
nevertheless be appointed to other salaried offices provided 
there is nothing in the charter or statute preventing it: H* 
Ontario F.rpnss Co., 25 O.R. 587; commented on Hirnit v. 
Toronto Milk Co., 5 O.L.R. 1. Where large payments were 
made to a director for “services’* without proper explanation 
of what those “services" were beyond those rendered by him 
as a director, it was held that lie must refund, and that the 
directors who voted such payments were liable to the company 
t"r negligence: Merchants Fire v. Armstrong 1 1901 ). W.N. 163. 
Whew remuneration was fixed by by-law at a rate per annum 
anil a director before the expiration of the year vacated his 
offiee, it was held that the remuneration was not apportionable 
and the director could not recover for the portion of a year 
during which he held the office: He London and Xorthfrn Hank
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(1901), 1 Cli. 728. Where directors were*, after winding up, 
appointed receivers and managers, it was held that they were 
entitled to remuneration in both capacities: lie South Western, 
etc., If.IV. Vo. (1902), 1 Ch. 701. See also Caridad v. Swal
low (1902), 2 K.B. 44; Stroud v. I toy at Aquarium (1903), 
W.N. 14Ü.

A paid director cannot get in addition to his remuneration 
hotel and travelling expenses and a resolution to that effect is 
by directors is ultra vires : Young v. A aval, etc., Society (1905), 
1 K.lt. 087.

Mun«dp.> 111. The mayor, warden, reeve or other head officer of any 
repr*-tobc ,,|Unicipal corporation, in any province of Canada holding 
tented. stock in any company to the amount of twenty thousand dollars 

or upwards, shall be cjt officio one of the directors of the com 
pany, in addition to the number of directors authorized by the 
Special Act, unless in such Special Act provision is made for 
the representation of such corporation on tint directorate of such 
company. 3 Edw. VII., cap. 58, see. 58.

wuaiMoa 112. No person shall be a director unless he is a shareholder.
limit of 1
dirwtort. owning twenty shares of stock, and has paid all calls due theiv 

on, and is qualified to vote for directors at the election at which 
he is chosen.

Oi-Hi.iiity 2. No person who bolds anv office, place or employment in
of otlicere. ‘ 1 1
Miid'ture01' the vomIlim.v« «»•* who is concerned or interested in any contract 
,ivs under or with the company, or is surety for any contractor with 

the company, shall be capable of being chosen a director, or of 
holding the office of director.

Majority of 3. If tlie company has received aid towards the const ru-l ion
dirv-tura , . "
Britisheub-o! its railway or undertaking or anv part thereof from the 
jeeis. , * * 1

Government, under any Act of the Parliament of (’amnia, a
majority of its directors shall be British subjects. 3 Edw VII. 
cap. 58, sees. 71 and 79: 4 Edw. VIT., cap. 32, see. 5.

Disqualification. Where a resolution of the slvirelmMcrs 
raided the qualification for a director from 50 to 250 sharsat 
meetings at which the director was present and the secretary, 
without tin* director’s knowledge, subsequently entered his 
name on the register for a sufficient number of shares to qualify
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him and the director by subsequent acts acquiesced in his con
tinuance as a director, it was held that he had not vacated his 
office upon the passing of the resolution raising the numlier of 
qualification shares and that by his acts he had ratified the 
secretary’s conduct in entering his name for the additional num
ber of shares and could not get rid of his liability for calls by 
subsequently resigning his office : Molincux v. London, etc., Co. 
(1902), 2 K.B. 589. Where a charter required a director to be 
qualified by holding shares “in his own right” it is not necessary 
that lie should hold them as beneficial owner, but he must hold 
them in such a way that the company may safely deal with him 
whatever his interest in the shares may be, and where the holder 
lias become bankrupt and the trustee in bankruptcy claimed the 
shares, it was held that the holder could no longer be a director: 
Sutton v. English, etc.. Co. (1002), 2 Ch. 502.

Contracts with Directors. Where by a special act it was 
provided that the Board of Dire-tors m ght employ one of 
their Board as a paid director, ami by resolution under seal 
the company appointed one of their Board as manager, it was 
held that notwithstanding the general Railway Act this director 
raiyht recover arrears of slaty: Ucynolds v. Whitbg lt.W. Co.,
2 1 Ur. 519. The mere fact that a director in the company is 
also a shareholder in another company and partner in a firm 
having contracts with the company of which he is a director 
does not render him liable to account for profits made by him 
out of these commets: Costa Una lt.W. Co. v. Fortvood

1900 , 1 Ch. 75(1; (1901), 1 ('h. 74(1. This case is useful for 
its general discussion upon the subject. See also City of Lon- 
dun, dr., Co. v. Tin Mayor, e'c., of London (1901), 1 Ch. 602;

1903), A.C. 494. The above section is constitutional and 
where a contract prohibited by it is made, such a contract is 
void, although the statute itself does not state that it shall be 
si and only imposes a penalty on the offender; and where the 
president of a railway company entered into a secret partner
ship with the contractors for the construction of the road no 
net on can he maintained by him against his partners to enforce 
such contract: Macdonald v. Itiordan, Q.R. 8, Q.B. 555, 30 
8.C.R. 1119.

113. The directors appointed at the last election, or those jonn of 
appointed in their stead in case of vacancy, shall remain in offlcc* 
office until the next ensuing election of directors. 3 Edw. VII.. 
cap. 58, see. 72.

10— R.L.
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Vanmele* 
in dirvcto-

How tilled

quorum

II not filled.

Freeldent.

Vicc-|»ie«l-

Tenure.

President 
to |ireei«le

Vice-prenl-

114. Vacancies in the hoard of directors shall he filled in the 
manner prescrilfod by the by-laws. 3 Kdw. VII,, cap. f>8,

115. In case of the death, absence or resignation of any of 
the directors, others may, unless otherwise prescribed by Un
ify laws, be appointed in their stead by the remaining directors.

2. In ease such remaining directors do not constitute a 
quorum, the shareholders, at a special meeting to be called for 
that purpose, may, unless otherwise prescribed in the by-laws, 
elect such other directors.

3. If such appointment or election is not made, such death, 
absence or resignation shall not invalidate the acts of tin- 
remaining directors. Il Edw. VII., cap. 58, sec. 73.

116. The directors shall, at their first or at some other meet
ing after their election, elect one of their number to In- tin- 
president of the company; and they may, in like manner, elect 
a vice-president.

2. The president shall hold his office until he ceases to In- a 
director, or until another president has been elected in his stead.

3. Unless otherwise provided by by-law, the president shall 
always, when present, preside at all meetings of the directors.

4. The vice-president shall act as chairman in the absence »f 
the president. 3 Kdw. VII., cap. 58, see. 74.

Salnr;/ of President. See also notes to section 110.
The salaries of a president and vice-i resident of a eunpiny 

duly authorized by resolutions are payable in priority to the 
claims of general credit"!*-; under the provisions of It.SO., 
cap. 156, sec. 2; Payne v. Langley, 31 O R. 254.

Power* of Prexidi nt and Vit-Vnsident. A president, a* 
such, has no power to bind the company by making promise* <-n 
its behalf and express authority must bo shown or subsequent 
ratification on tin- part of the company: Almon v. Law, 26 
N.S.R. 340. The calling of an annual meeting is not «-specially 
the president’s duty, but is the duty of the body of the directors 
as such: Hatton v. Montnal, etc.. R.W. Co., M.L.R. 1, S.C. 69.
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Where a president entered into a contract for the construction 
of forty miles of road and subsequently agreed that in default 
of payment therefor the contractors should take bonds in the 
company at fifty cents on the dollar, and the road was con
structed and the bonds delivered to the contractor, it was held 
that the action of the president had been ratified and the com
pany could not subsequently repudiate their liability: Win
nipeg, etc., hMV. Vo. v. Mann, 7 Man. L.R. 81. A contract of 
the president of a railway company engaging the master of a 
vessel may be binding on the company, though not under seal: 
Ellis v. Midland BAY. Vo., 7 A.R. 4Ü4. As to when the presi
dent of a company may be liable on a bill of exchange accepted 
by him: see Madden v. fox, 5 A.R. 47d; see also see. lib, infra. 
and notes. As to the c nt of officers: see further notes
to sec. 121.

117. A majority of the directors shall form a quorum.

2. The directors nt any meeting regularly held, at which not 
less than a quorum is present, shall lie competent to exercise all 
or any of the powers vested in the directors; and the act of a 
majority of a quorum of the directors present at any such meet
ing shall be deemed the act of the directors. :î Edw. VIE, 
i-ap. 58, secs. 68, 75 and 76.

Quorum. Where the quorum of directors was five, and four 
im-t at Winnipeg pursuant to a valid notice, and adjourned to 
Toronto when six met without notice, it was held that the six 
directors did not constitute a duly organized meeting, as the 
four who met in Winnipeg had had no power to adjourn the 
meeting to Toronto, without giving a subsequent valid notice: 
McLaren v. Fiskcn, 28 Gr. 352. Where the charter of a com
pany required a quorum of three directors and one of them dis
posed of his stock and he thereupon ceased to be a director, the 
directorate became incomplete and incompetent to manage the 
affairs of the company: Toronto Brewing it- Malting Vo. v. 
Blake, 2 O.R. 175; see Xew Haven v. Xcir Haven, 3Ô Ch. D. 
350, and Toronto General Trusts v. Ventral Ontario R.W. Vo., 
2 Can. Ry. Cas. 274, at p. 282, where the originals of these sec
tions are discussed. Cnder a resolution that ‘‘The continuing 
directors might act notwithstanding any vacancy in their 
body,” it was held that less than a quorum might validly act: 
Be Owen d Ashworth (1901), 1 Ch. 115.

Quorum.

Acte of 
binding.

4646
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Directors 
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Directors 
not to con 
tract with 
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Directors 
may make

I Sec. 118

118. No director shall have more than one vote, except the 
chairman, who shall, in case of a division of equal numbers, 
have the casting vote. 3 Edw. VII., cap. 58, sec. 77.

119. The directors shall be subject to the examination and 
control of the shareholders at their annual meetings, and shall 
la* subject to all by-laws of the company, and to the orders and 
directions from time to time made or given at the annual or 
special meetings, if such orders and direction are not contrary 
to or inconsistent with any express direction or provision of 
this Act or of the Special Act. 3 Edw. VII., cap. 58, sec. 78.

Inspection of Books. Where an order was obtained by a 
shareholder in a foreign corporation doing business in Nova 
Scotia ordering the company to produce for inspection the regis
ter of stockholders and to produce and file an abstract of 
receipts and expenditures, profits and losses of the company 
within the Province and a copy of its charter and by-laws and 
regulations with the list of officers, etc., it was held on appeaf 
that it was not just and convenient to grant such an order upon 
affidavit, and that while it might he useful in some cases in 
order to present1 the rights of parties, such a matter should 
not, as a rule, be disposed of in a summary way: Merritt v. 
Copper, etc., Co., 34 N.S.R. 41(1; but in Quebec it has been held 
that a shareholder is entitled to a mandamus to compel the 
directors to allow him to inspect the books: Hibbaret v Ram- 
lou, 1 L.C. L.J. 98.

120. No person who is a director of the company shall enter 
into, or be directly or indirectly, for his own use and benefit, 
interested in any contract with the company, other than a con
tract which relates to the purchase of land necessary for the 
railway, nor shall any such person be or become a partner of nr 
surety for any contractor with the company. 3 Edw. VII. 
cap. 58, sec. 79.

See notes to see. 112 •‘Contracts with Directors.”

121. The directors may make by-laws or pass resolution* 
from time to time, not inconsistent with law, for.

(a) the management and disposition of the stock, property, 
business and affairs of the company;
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(b) the appointment of all officers, servants and artificers, 
and the prescribing of their respective duties and the com pen sa - 
tion to be made therefor; and,

(c) the retirement of such of said officers and servants, on 
such terms as to an annual allowance or otherwise, as in each 
vase the directors, in the interest of the company’s service, and 
under the circumstances, consider just and reasonable. It Kdw. 
VII., cap. 58, sec. 80.

See notes to sec. 105 as to notices dealing with affairs of the
Co. and see Waddell v. Ontario ('aiming Co.f 18 O.R. 41. p. 51.

Intirpritation. liy K.S.C., cap. 1. see. .*14 (24), the word 
•"may” is permissive only and such decisions as Julias v. 
Itislmfi of Oxford, 5 AX’. 214, holding that this word sometimes 
imposes a duty would not apply. By see. 2(2). anti. a by-law 
is to include a resolution so that the words “or pass resolu
tions” are hardly necessary.

He peal of By-laws. By R.S.O., cap. 1, sec. 31 (g), the power 
to make by-laws implies a power to repeal them. This power 
is usually inherent in bodies who have power to pass by-laws 
and in the absence of some contract forbidding it a person 
affected by their repeal cannot successfully object on the ground 
that thereby vested rights are affected: Wright v. Synod of 
Huron. 29 Or. 348. <1 A R. 411. 11 S.C.R. 95. ' In the absence of 
express authority, directors cannot repeal a by-law lawfully 
passed by their shareholder*: Stephen v. Yokes, 27 O R. 091; 
nor can shareholders bv repealing a by-law duly enacted by 
directors prevent an employee from recovering the amount due 
him for past service* performed under the terms of the by
law: Falkimr v. Grand Junction li.W. Co.. 4 O.R. 350.

Il y-laws Operating Unjustly. “It is a general common law 
principle that a by-law must not In* unreasonable or work un
equally towards members of any one class affected by it:” 
Lindlev on Companies, 390; The North-West Fleetrie Co. v. 
Vhz/A. 2 » S.O.R. 33, at p. 49, reversing 11 Man. L.R. 029. Sec 
also the notes to sec. 307, infra.

Ap/niinfment of Officers. Compare 8 Vic., cap. 16, see. 124 
(Imp,). Without express statutory power directors may ap
point officers such as a solicitor and fix their salaries: Falkiner 
v. Grand Junction li.W. Co., 4 O.R. 350.

Necessity for Seal. In Manitoba there have been several 
cases on the subject of appointment of officers. In Murdoch v. 
Manitoba, etc., li.W. Co., Man. Reports (T.W.) 334, it was



150 CANADIAN RAILWAY ACT. I Sec. 121

decided that the appointment of a chief engineer being a mat
ter of necessity the contract need not be under seal, but where 
plaintiff was engaged as provisional engineer at $300 a month, 
it was held that as the plaintiff was an important official his 
engagement was not binding on tin* company, it not being under 
seal : Armstrong v. Portage, etc., PAY. Co., 1 Man. L.K. .144 ; 
but a time keeper is not a superior officer and his employment 
need not be under seal : Cordon v. Toronto, etc., Co., 2 Man. 
L.K. 318. And where a company through its officer makes a 
contract in general accordance with its powers under the by
laws or otherwise it was binding though not under seal : Jones 
v. Henderson, 3 Man. L.K. 433. Where by resolution defen
dants appointed plaintiff their permanent land commissioner 
and the secretary wrote a letter informing him of the appoint
ment and by request affixed the company’s seal thereto, it was 
a question whether this was a sufficient contract under seal to 
comply with the law in Manitoba and the defendants’ by-laws: 
Belch v. Manitoba, etc., PAY. Co., 4 Man. L.K. 198; and where 
plaintiff was engaged by the president of defendant company 
to act as chief engineer at a stated salary and his usual 
expenses, it was held that the services having been rendered the 
contract was binding though not under seal, but the terra 
“usual expenses" would not include plaintiff’s board while at 
headquarters, but only his expenses while absent : Forrest v. 
Great North-West, etc., PAY. Co., 12 Man. L.K. 472. In On
tario a plaintiff sued for services performed in obtaining muni
cipal aid in accordance with provisions of the Railway Act; 
the only evidence of his appointment was a letter written by 
one of the provisional directors staling that at a board meeting 
he had been directed to arrange with the plaintiff to obtain this 
aid, and it was also shown that the president had recognized 
and,adopted his services and partially paid therefor; it was 
held that this was not sufficient proof of plaintiff’s engagement, 
nor any ratification by the company of the agreement made by 
the director ; hut it was also held that a resolution of the Hoard 
of Directors or any entry or minute in their record of proceed
ings would have been sufficient authority to the director who 
made the contract without the formality of a by-law or the seal 
of the company : Wood v. Ontario <V Quebec PAY. Co., 24 V.V. 
C.T. 334. This case was commented on and, under somewhat 
similar circumstances, was not followed in Allen v. Ontario, etc.. 
PAY. Co., 29 O.R. 510. Where a company appoints its directors 
to salaried offices without a by-law fixing their salaries as re
quired by the Act of Incorporation and such appointments are 
afterwards confirmed by legislation they may in the winding up
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recover upon a quantum meruit for eervioee rendered : lie 
Ontario Express Co., 25 O R. 587 ; eoiuineiited on in Birnic v.
Toronto Milk Co., 5 O.L.R. I, where it was held that a director 
who was appointed by provisional directors to In* manager at 
a salary could not recover for his salary as there had been no 
by-law approved of by the shareholders and no contract under 
seal.

Dismissal of Officers. Insolence or insubordination on the 
part of a manager towards directors is a sufficient cause to jus
tify his dismissal by the directors without notice: Dick v. Can 
ada Juti Co., 20 L.(\ Jur. 18.'»; and drunkenness is a good 
ground for dismissal : Marshall v. Centrai Ontario R.W. Co.,
28 O R. 241. Where the plaintiff had not been hired by a con
tract under seal, and was dismissed by the directors on account 
of drunkenness, it was held that the directors had power to so 
dismiss him, and that the question in all such cases would be 
whether the plaintitf had so conducted himself that it would 
have been injurious to the interests of the defendants to have 
kept him; did he act in a manner incompatible with the full 
and faithful discharge of his duty, and did he do anything 
prejudicial or likely to be prejudicial to the interests or reputa
tion of his master ? ; McEd wards v. Ogilvie, 4 Man. L.R. 1.

2. The directors may also, from time to time, make by-laws*)^*»*** 
or pass resolutions for the election or appointment of officers of "rt,wnc 
the company, who need not be directors, as vice-presidents of 
the company, and may by any such by-law or resolution specify 
the manner of such election or appointment and define the pow 
ers. duties, qualifications and term of office of such vice- 
presidents. each of whom shall have and may exercise, " ct 
t i the limitations set forth in any such by-law or resolution, all 
the powers of a vice-president elected by the directors pursuant 
to the provisions of section llti of this Act. ff and 10 Kdw. VII., 
e. 50, see. 3.

122. Tile directors shall, from time to time, appoint such Appoint- 
, , .... ment olomt ers as they deem requisite, and shall take such sufficient ••*«?!».

security as they think proper from the managers and officers, 
for the time licing, for the safe keeping and accounting for by rl| 
them respectively of the moneys raised by virtue of this Act and 
the Special Act, and for the faithful execution of their duties.

-. Such security may, as the directors deem expedient, be by «y ih»»<i «.r 
bond or by the guarantee of any society or joint stock company KUI,ran***- 
incorporated and empowered to grant guarantees, bonds, cove 
nants or policies for the integrity and faithful accounting of

8
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persons occupying portions of trust, or for other like purposes. 
H Edw. VII., cap. 58, sec. 81.

Cowers of Officers—Manager. Where a manager orders work 
to be done which is necessary for the efficient operation of his 
company, the company will Ik* bound by his acts, but the burden 
is on the person so contracting with the manager to show his 
authority to pledge the credit of the company where such power 
is not within the apparent scope of his authority : Miller v. 
Cochran, 29 X.S.R. 304. See also White’s Canadian Company 
Law, pp. ÎI28 to 337.

Managing Director. See also notes to sec. 110, ante. The 
law commits the management of companies to a Board of 
Directors, and though much routine business may lie managed 
by one or more under the name of Managing Director the com
pany is not bound in matters out of the ordinary course by any 
other than the regularly constituted authority: Hamilton, 
tie., If. IV. Co. v. Core Haul,', 20 tir. 190, at p. 195 ; and no per
son has power merely as director to act as agent of the com
pany and bind it by his own acts alone, and whatever power lie 
may have to bind the company must be derived from his posi
tion as manager, which may be proved by written appointment 
or the fact that he lias long and openly acted in that capacity 
and his services as such have been accepted : Canada Central, 
etc.. H.IV. Co. v. Murrag, 8 S.C.R. 313 ; and where a company 
having obtained the benefit of a contract which it would have 
had the power to make, ratifies such contract when made by 
its manager it cannot afterwards repudiate it on the ground 
that the manager had exceeded his powers: Ibid. See also Mc
Dougall v. Covert, 18 U.C.C.l*. 119. The position of a manag
ing director who is paid for services given to the company is 
not that of a servant hired by it. but he is a working member 
of the company who gets paid for the work he does: lie Lt iecstcr 
Club, 30 Ch. 1)., at p. 033 ; and therefore the rules as to hiring 
and notice are not applicable, and his rights are to be ascer
tained solely by the charter and by-laws of the company : lie 
Holt. & Iron Co., 14 O R., at p. 216, 16 A.R. 397, and outside 
of the provision of the by-laws and charter no remuneration is 
recoverable : Ibid.

Secretary. The secretary of a company, even though author
ized by the vice-president, has no power to bind the company 
to apply certain moneys belonging to the company in payment 
of executions against it, but he has powrer to arrange with the 
creditor that the latter should proceed to attach certain debts 
due to the company and that the cost of attachment should he 
paid by the company ns bet ween solicitor and client : Hamilton, 
etc., It.W. Co. v. Core Bank, supra.
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123. In case of the absence or illness of the president, the vtce-preei- 
vice-president shall have all the rights and powers of the pre
sident, and may sign all debentures and other instruments, and in»power*, 
perform all acts which, by the regulations and by-laws of the 
company, or by the Special Act, are required to be signed, per
formed and done by the president.

2. The directors may, at any meeting ot directors, require Kntry^n 
the secretary of the company to enter such absence or illness 
among the proceedings of such meeting.

3. A certificate of any such absence or illness of the presi- Certificate, 
dent, signed by the secretary of the company, shall be delivered
tu any person requiring the same, on payment to the treasurer 
of one dollar.

4. Such certificate shall be prima facie evidence of such Evidence, 

absence or illness at and during the period in the said certificate 
mentioned. 3 Edw. VII., cap. 58, sees. 82 and 83

Vice-president. For a discussion of the powers of vice-presi
dent : See Hamilton v. Gore Bank, 20 (ir. 190.

124. The directors shall cause to be kept, and, annually, on Accounts, 

the thirtieth day of June, to be made up and balanced, a true,
exact and particular account of the moneys collected and 
received by the company, or by the directors or managers 
thereof, or otherwise for the use of the company, and of the 
charges and expenses attending the erecting, making, support
ing, maintaining and carrying on of the undertaking, and of 
all other receipts and expenditures of the company or the 
directors. 3 Edw. VII., eap. 58, sec. 84.

For returns required see sees. 419-423 and Schedule One.

Calls.
125. The directors may, from time to time, make such calls How made 

of money as they deem necessary upon the respective share- 
holders, in respect of the amount of capital respectively sub
scribed or owing by them, if the intervals between such calls, 
the notices of each call, and the other provisions of this Act 
and of the Special Act, in respect of calls, are duly observed 
and given.

2. At least thirty days’ notice shall be given of each call. Notice.
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Amount. 3. No call shall exceed the amount prescribed in the Special 
Act.

4. No call shall he made at a less interval than two months 
from the previous call.

f). A greater amount shall not he called in, in any one year, 
than the amount prescribed in the Special Act.

ti. Nothing herein contained shall prevent the directors from 
making more than one call by one resolution of the Board. 
6 Edw. VII., cap. 58, see. 85.

Compare 8 Vie., cap. 10, see. 22 (Imp.).
Pail mint tu/ Ingtalnunt. If a statute does not prevent it a 

company may call up the whole unpaid balance due on stock at 
once: Lak< Supirior A’at', Co. v. Morrison, 22 U.C.C.IV 217; 
hut calls payable by instalments are valid: Xorth Western /«MV. 
Co. v. M< Michael, 6 Ex. 273; Birkenhead, etc., /«MV. ('n. v. 
Webster, 20 L.J. Ex. 234; Ambergate, etc., /«MV. Co. v. A or- 
cliffi. 0 Ex. 020; nor is it necessary apart from statutes, that 
calls should he made by the company. The above section, dif
fering in this respect from the English Act, expressly gives 
directors the right to make calls, but in England where the 
power is vested in “the company,” the same right exists: .1m»- 
bergdte, etc., /«MV. Co. v. Mitchell, 6 R.O. 235. When* inter
vals are prescribed for payment of instalments they must he 
strictly adhered to: St rat font, etc., Co. v. Stratton, 2 B. Ad. 
518; ami where directors at one meeting made several calls pay- 
abb* at intervals of two months, all but the first call were 
invalid: Moore v. McLaren, 11 U.C.C.V. 534. and where calls 
exceeded the amount prescribed by statute, they could not be 
recovered from the shareholder: Port Borer, etc., /«MV Co. v. 
(!rci(, 3(1 C.C.H. 425. Calls made on the first of September, 
November and January, do not comply with the statute, and 
an* bad: Buffalo, itc., /«MV. Co. v. Parke, 12 V.C.ÏÎ. 607: the 
interval required by the act must exclude the first days of tin- 
two months: Pi Bailiraifs. etc., Co., 20 Ch. 1). 204; ('loi/isy. 
Barling. 16 R.L. 640; St. John Bridgt Co. v. Woodward, 1 Kerr 
( N.B.) 20; Prorincial Insurann Co. v. Worts, 0 A.R. 56: Bank 
of Xora Scotia v. I'ortns, 4 Russ. & (!. i N.S.) 205, or 1 » N.S

Incidents of Culls. The illegality of one call does not affect 
the legality of the others as each call gives a separate right of 
action : European, etc., /«MV. Co. v. McLeod, 3 Bugs., 10 X B.R 
3, 39, 41 ; St. John Bridge Co. v. Woodward, su fini: Buffalo.
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etc., R.W. Co. v. Parke, supra. Unless a shareholder can show 
fraud or ultra vires, he cannot question the propriety of the 
directors in making calls : Christopher v. Nojtoh, 4 O H. 672; 
Ross v. Fiset, 8 Q.L.R., at p. 259; Imt if calls are so made as to 
impose an unequal burden on the shareholders a Court of 
Equity would probably in'erfere : Christopher v. So.ron, supra; 
Walsh v. jVw//< Wi.s'/ Klee trie Co., 29 8.C.R. 33; European, de., 
A'.W. Co. v. Macleod, 16 N.B.H. 3. Directors may make calls to 
prevent transfers of shares until the calls are paid : Cilbert*s 
Cast. Lit. 5 Ch. 559; or in order to increase the amount of its 
saleable assets, where a sale of the undertaking is contemplated : 
New Zealand v. Peaeoek (1891), 1 Q.B. 622; they may not, 
however, delegate their power to subordinate officers, or one or 
two of their co-directors : lit Leeds Banking Co.. L.R. 1 Ch. 
561 ; European, etc., R.W. Co. v. Dunn, 16 N.B.R. 321. A share
holder may be estopped from objecting to calls improperly 
made where by voting for them or otherwise he has acquiesced 
in the irregularity : Christoph/r v. Noxon, 4 O R. 672 ; Ontario 
v. Ireland, 5 U.C.C.P. 139; Windsor v. Date, 27 L.C. Jur. 7. 
Generally calls cannot be made until the company is organized 
and directors elected: Halifax v. Moir, 28 N.S.R. 45. It may 
be a question whether under section 81, ante, provisional 
directors of a railway company have any such power.

Cesser of Right to Make Calls. The men* fact that a com
pany has ceased to carry on business whereby the shares of 
defaulters become forfeited does not prevent directors from 
making calls to pay debts : Harris v. Dry Dock Co., 7 Gr. 450 ; 
and directors may be compelled at the instance of shareholders 
to such calls. Under the Dominion Winding-up Act,
R.S.C., cap. 144, sec. 57, the court may make calls ; but this 
Act does not apply to railways. See. 2 (d) and see. 7 and 
no similar provision appears in this Act. Under see. 98 
\nfra, a shareholder is liable to execution creditors for the 
amount unpaid on his stock. A company disorganized and 
insolvent and without properly elected directors cannot sue a 
shareholder for a balance due on his shares : Cie. Cap. (iibraltar 
v. Lalonde, M.L.R. 5, S.C. 127 ; Massawippi, etc., R.W. Co. v. 
Walker, 3 R.L. 450; nor can calls be made to complete part of 
a railway after the time for doing so has expired: Durable v. 
Peterborough, etc., R.W. Co., 12 Gr. 74; assignees or receivers 
appointed under the Insolvent Act of 1875 can and must make 
calls if they wish to collect the balance due : Knight v. White- 
fi>ld, Coutlet*s Dig. Sup. f’t. 263; Ross v. Fiset,'8 Q.L.R., pp. 
258; Ross v. Cuilbault, 4 L.N. 415.

1
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Publiea-
notice of 
call.

Bvidence.

Liability

I Sec. 126

126. At least four weeks’ notice of any call upon the share
holders of the company shall be given by weekly publication in 
the Canada Gazette, and in at least one newspaper published 
in the place where the head office of the company is situate.

2. A copy of the Canada Gazette containing any such notice 
shall on production thereof be sufficient evidence of such notice 
having been given. 3 Edw. VII., cap. 58, see. 86.

Proof of Notice. It is to be noted that while this sec. and 
see. 104, ante, require publication of the notice both in the Pan
ada Gazitte and in a paper published where the head office is 
situate, it is only necessary to prove that it was published in 
the Gazitte, unless the two sections can be construed to mean 
that production of the Gazitte is only evidence of publication 
in that paper and that publication in the local paper must lie 
proved in the usual way. The section is obscure, it originally 
appeared as 14 & 15 Vic., cap. 51, sec. 16, sub-sec. 24, but there 
no notice in a local paper was required and production of the 
Gazette was made conclusive evidence of notice. Under this 
section, production of a Gazette of May 28th, containing a 
notice dated March 15th, was not accepted as evidence of notice 
given prior to the date of the Gazette : Buffalo, etc., /«MV. Co. 
v. Parke, 12 U.C.R. 607.

Forms and Requisites of Notice. The notice must specify 
time and place of payment: Great North, etc., R.W. Co. v. 
Biddulph, 7 M. & W. 243; where notice must be published in 
every district in which stock may be held; failure to publish 
in one d strict is no defence to a shareholder living in another: 
Provincial v. Cameron, 31 U.C.C.P. 523, 0 A.R. 56.

Ami see section 104.

127. Every shareholder shall be liable to pay the amount 
of the calls so made, in respect of the shares held by him. to 
the persons, and at the times and places, from time to time, 
appointed by the company or the directors. 3 Edw. VII, 
cap. 58, sec. 87.

Compare 8 Vic., cap. 16, see. 22 (Imp.), last part.
Who are Liable as Shareholders. An equitable mortgagee of 

shares not standing in his own name is not liable as a share
holder: Nnvrif, etc., /«MV. Co. v. Moss, 14 Beav. 64; Hamilton v. 
Holmes, 33 N.S.R. 100, at p. 102; nor, semble, is a person who 
takes a transfer of shares absolute in form but really as rol-
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lateral : I’agr v. Austin, 30 U.C.C.P. 108, 7 A.R. 1, 10 S.C.R.
132; but a person to whom shares have been allotted to enable 
him to qualify as a director will be liable as a shareholder, even 
though he never formally accepts them: Molineux v. London 
(1902), 2 K.B. 589; and a director holding qualification shares 
may be estopped from setting up a transfer of them where it 
would work to the prejudice of the company: Kiely v. Smyth, *
27 (Sr. 220. If a person takes shares in a fictitious name he will 
be liable for calls due upon them: lie Pugh, L.R., 13 Eq. 5(iti; 
and so also where they are taken in the name of a person not 
sui juris: Coventry*8 Case (1891), 1 Ch. 202. See lie Central 
Haul,-, 25 Can. L.J. 238, l(i O.R. 293, 18 A.R. 209. See also 
notes to sec. 98, infra. Where a person other than the bene
ficial owner has been obliged to pay calls the latter must indem
nify him: Ilardoon v. Belilios (1901), A.C. 118.

128. If, on or before the day appointed for payment of any overdue, 
call, any shareholder does not pay the amount of such call, he interest, 
shall be liable to pay interest upon such amount, at the rate
of five per centum per annum, from the day appointed for the 
payment thereof to the time of the actual payment. 3 Edw.
VII., cap. 58, sec. 88.

Where a judgment creditor sued a shareholder for the 
amount unpaid on his stock it has been decided that he may 
also recover interest upon the amount unpaid: Nasmith v.
I Hr key, 44 C.C.R. 414.

129. If at the time appointed for the payment of any call. Panure to 
any shareholder fails to pay the amount of the call, he may lie
sued therefor in any court of competent jurisdiction, and such 
amount shall be recoverable with lawful interest from the day 
on which the call became payable. 3 Edw. VIT., cap. 58, sec. 89.

Compare 8 Vie,, cap. Ifi, sec. 24 (Imp.).
An agreement to set off the value of the goods supplied to 

a company e<«-ain«t the amount <1 no for calls is apparently 
ultra firm: Prllatt'x Case, L.R. 2 Ch. 527. The right to sue 
for calls and the right to forfeit the shares arç generally 
cumulative and the company may pursue both remedies: Great 
\nrfhrrn li.W. Co. v. Kennedy, 4 Ex. 417 -, but this is probably 
not so under the present Act: sec see. 94, ante.

Infancy is a defence to an action for calls under this section 
if the defendant can show that he repudiated his liability upon
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I'leHiliiigH.

dividends.

attaining his majority: Xewry, etc., B.W. Co. v. Coombe, 3 Ex. 
565; Dublin, etc., B.W. Co. v. Hluck, 8 Ex. 181 ; but not (in 
England) where there is no repudiation within a reasonable 
time after coming of age : Cork, etc., It. W. Co. v. Goode, l:{ 
C.B. 826. See lie Central Bank if* Hogg, 19 O.H. 7. As this is 
a statutory liability the period of limitation is in England 
twenty years : Cork, etc., It. IV. Co., v. Goode, supra, followed 
Boss v. Grand Trunk It.W. Co., 10 O.H. 447, at p. 454.

130. In any action or suit to recover any money due upon 
any call, it shall not he necessary to set forth the special mat
ter, but it shall be sufficient to declare that the defendant is 
the holder of one share or more, stating the number of shares, 
and is indebted in the sum of money to which the calls in arrear 
amount, in respect of one call or more, upon one share or more, 
stating the number and amount of each of such calls. 3 Edw. 
VII., cap. 58, sec. 90.

Compare 8 Vie., cap. 16, sec. 26 (Imp.).
The words “is the holder” refer to the time at which the 

call was made : lit I fast, rtc., //.IV. Co. v. Strange, 1 Ex. 739; 
and an action will not lie unless the defendant is shown to he 
the holder of some specific shares : Wolverhampton v. Ilairkes- 
irorth, 6 C.It.N S 336, 7 C.H.N.S. 795. 11 C.B.N.S. 456. Exe
cutors of a shareholder upon whom calls were made cannot he 
sued in the form prescribed by this section : Birkenhead, etc., 
It.W. ('o. v. Cotesu'orth, 6 K.C. 211. For a further discussion 
of the term “is the holder,” see Hamilton v. Grant, 33 N.S.R, 
77, affirmed, 30 S.C.R. 566, where, however, this term is not 
discussed.

Dividends and Interest.

131. Dividends, at and after the rate of so much per share 
upon the several shares held by the shareholders in the stock of 
the company, may, from time to time, be declared and paid by 
the directors out of the net profits of the undertaking. 6 Edw. 
VII., cap. 42, sec. 5.

Compare 8 Vie., cap. 16, sec. 120 (Imp.).
The Act of 1888 required that tin* declaration of dividend 

should be at the annual meeting. In the Act of 1903 this was 
changed to a general meeting. Now dividends may be declared 
from time to time by the directors and it is not necessary to* 
obtain the sanction of the shareholders.
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What arc Profits. The question of what is profit available 
for dividend depends upon the result of the whole accounts 
fairly taken for the year, capital as well as profit and loss : 
Byrne, J., Foster v. Sew Trindad (1901), 1 Ch. 208, at p. 212; 
and whether there are profits available for distribution as divi
dends depends upon the cireuinstances of each ease, the nature 
of the company and the evidence of competent witnesses: llond 
v. Harrow (1902), 1 Ch. 353; and see page 300 for a discus
sion of the meaning of the word profits. In the United States 
“net earnings” are properly the gross receipts, less the expense# 
of operating the road and interest on debts and many other, 
liabilities are properly payable out of “net earnings.” XVhat' 
remains after payment of these sums is the profit of sharehold
ers to go towards dividends: St. John v. Erie It.W. Co., 10 
Ulnteh. (N.Y.) 271 ; 22 Wall. (U.S. Supreme Court) 130. This 
definition may, and probably does, apply in Canada as the 
method of making up the returns of railway earnings show: 
So»* Statistical Year Book, 1902, page 354, yet the term must 
be distinguished from “net profits” appearing in the above 
section which properly mean the incomings of a concern after 
deducting tin* expenses of earning them : Mersey Docks v. 
I.liras, 8 A C. 891 at p. 903; Closin' v. Potts. 42 Ch. 1). 430 at 
p. 453; see, however, Corry v. Londonderry, etc., It.W. Co., 29 
Bcav. 201. The question is also discussed in 1 ’truer v. General 
(1894), 2 Ch. 239 ; Wit nier v. Me Samara (1895), 2 Ch. 245, 
and lt( Sat ion at Hank (1899), 2 Ch. 029, 1901, A.C. 477.

How Payable. The dividend becomes a debt as soon as 
declared and may be sued for by the holder of shares: Eastern 
It.W. Co. v. Symons, 5 Ex. 237; and the claim becomes barred 
in six years: lie Severn It.W. Co. (1890), 1 Ch. 559. The 
holder of the shares at the time of declaration is entitled to the 
dividend as against his transferor : Ht act v. Uomersham, 4 Ex. 
I). 24. even though the transferor contract of sale may not have 
been fully carried out: I hid. Unless otherwise authorized, divi
dends must be paid in cash and cannot be paid by an issue of 
preference stock : Iloolc v. Great Western It.W. Co., L.K. 3 Ch. 
2 >2; nor by an issue of debentures : Wood v. Odessa, 42 Ch. I). 
030.

Division of Profits. Where the articles of association pro
vided that dividends should he paid to shareholders in propor
tion to flier shares, it was held in England that upon a true 
construction of these articles read with the Acts of 1802 and 
ls07 all shares were entitled to participate equally irrespective 
"t the amounts paid up upon them : Oak Hank Oil Co. v. Crum,
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9 Ct. of Sess., 4th Series, 108, 8 A.(\ 65, and this rule was fol
lowed in Kircli v. Cropper, 10 Oh. D. 1, 14 A.O. 525, and in 
Morrow v. Peterborough, 4 O.L.R. -124, where there was a divi
sion of a surplus amongst shareholders in the winding up of the 
company. For a criticism of this rule see Palmer’s Company 
Law, 8th Ed., p. 401.

The omission of the provision contained in sub-sec. 2 of the 
corresponding section of the Act of 1003 (see. 01) that the divi
dend shall be at and after the rate of so much per share, etc., 
would indicate the intention to leave this to the discretion of the 
directors.

132. The directors may, before recommending any dividend, 
set aside out of the profits of the company such sums as they 
think proper as a reserve fund, to meet contingencies, or for 
equalizing dividends, or for repairing, maintaining, renewing 
or extending the railway or any portion thereof, and shall sub
mit their action in regard to such reserve fund to the share
holders at a general meeting for their approval.

2. The directors may invest the sum so set apart as a reserve 
fund in such securities, not inconsistent with this or the Spe
cial Act, as they elect. 3 Edw. VII., cap. 58, sec. 92.

This section first appeared in the Act of 1903. In England 
by 8 Vie . cap. 16. see. 122, the directors are authorized to set 
aside a fund for contingencies before apportioning profits.

It is the right, and probably the duty, of directors where a 
clause exists similar to the above to consider whether a reserve 
fund should not be created and added to before making the 
profits of the company available for dividends: Fisher v. Illnck 
<(• White Co. (1901), 1 < 'h. 174: and apart from express statu
tory authority a company is not hound to divide all its profits 
among its shareholders, but may in the discretion of a majority 
of its shareholders, legally set apart any portion thereof as a 
reserve fund, and a court has no jurisdiction to regulate it. The 
company may even without express power, invest in such secur
ities as it sees fit and the directors who make the investment 
are not restricted to those which a trustee is authorized to make: 
Burlantl v. Each (19021. A.(\ 83, reversing in part Earle v 
Hurla ml, 27 A.Tt. 540.

demi out of 
capital.

133. No dividends shall be.—
(a) declared whereby the capital of the company is in any 

degree reduced or impaired; or.
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ilt) paid out of such capital; or,
(e) paid in respect of any share, after a day appointed forora,**» 

payment of any «-all for money in resp«-«-t thereof, until such 
rail lias been paid :

Provided that the directors may in their discretion, until the 
railway is completed and opened to tin* public, pay interest at 
any rate, not exceeding five per centum per annum, on all sums 
actually paid in cash in respect of tin- shares, from the respcc- 
tive days on which the same have been paid, and that such inter
est shall accrue and In» paid at such times and places as tin- 
directors appoint for that purpose. :$ Rdw. VII.. cap. ÔH.. 
m*c. !M.

Compare 8 Vic., cap. 1(i. sec. 121 (Imp.).
The Act of VMM first substituted the words “actually paid 

in cash” for tin» words “called up.”
rii lilioHv Diritlt nils. Directors arc liable to tin* company, 

its shandmhh-rs and creditors for all damages resulting from 
tin- payment of any divid«*nd which diminishes the capital of 
the company; ami persons who have bought stock at enhanced 
prices owing to the declaration of fictitious dividends, may also 
recover damages from the directors; but a shareholder who 
might have obtained information showing the true state of 
afairs will lie estopped : Montreal, etc., v. Gultlts. lit If.L. bS4, 
at p. (>H7 ; Flinternft’s Cast. 21 (Mi. I). 51M; Aiitfiis v. /'opr.
<j.R. (i, (j.K. 4«">; ami directors may also be criminally liable 
for conspiracy when- they deliberately declared fictitious divi
dend* in order enhance the value of shares: Hums v. Pm mV, 2 
II .L.C. 4Mb ; Hi ti v. KstInih. 1 F. & F. 21:1.

11hat is Pnijmml Out of ('apilal. The propositions ( 1 i that 
dividends must not be paid «nit of capital; (2) that dividends 
may only be paid out of profits ar«* not identical, but diverse:
Hmui v. Barrow i 1902), 1 (Mi. MÔM, at p. Mb'); but a company 
may declare dividends out of profits even though its fi\e<l capi
tal may hive become impaired : I bill, and Lt < v. Xeuchahl. 41 
1 Ml I). 1 lit Xallouai Haul: ( 18!W). 2 (Mi. (i2M. i VMH t. A.(’.
4m ; l truer v. General ( 18M4), 2 (Mi. 2-MM ; Wihner v. M< Xainara 

lS!i.)t. 2 (Mi. 240. and a company is not bound to replace the 
amount paid out of capital for interest on debentures before 
paying dividends : Bosanifuel v. St. John, 77 L.T. 20b ; but a 
company must replace “floating” or “circulating” capital as 

11 ■«.!,.
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distinguished from fixed “capital** liefore paying dividends: 
Lee v. Xcuchaicl : Bond v. Barrow, .supra.

Bayment Oui of Accretions to Capital. Generally in deter
mining what are profits, accretions to or diminution of capital 
must he disregarded : Mills v. Xorthcrn BAY. Co., 5 Ch. (521. 
Ml ; and a company may set off an increase in the value of 
some of its assets against its had debts in determining whether 
its capital has been impaired: Bolton v. Sat al ( 1892 ), 2 Ch. 
124, and any unexpected accretion to capital may he turned 
into money and divided amongst shareholders : Lubbock \ lin 
lish (18112), 2 Ch. 11)8; though where a large amount was 
realized from a supposedly had debt directors were justified in 
retaining a large part of it as a reserve, having regard to tin- 
general business and assets of the company: Foster v. A 'nr 
Trinidad (1901), 1 Ch. 208; and the mere increased value put 
upon a plant by experts will not justify the declaration of a 
dividend equal to the amount of the enhancement in value : 
Ban qui v. tleddes, M.L.R. (I, K.C. 243 ; though a dividend based 
upon a reconstruction fund which was not required as tin- 
plant had otherwise been kept in good order might be valid 
Ibid.

Dividends Out of Capital t itra Vires. Payment of divi
dends out of capital is ultra vires, for it amounts to a reduc
tion of the capital stock without any statutory authority heri
tor: Trtvor v. Whit worth, 12 A.C. 409, and a vote of a general 
meeting of shareholders cannot justify it : Flintcroft’s Cast, jl 
Ch. I) Ô19. For a general discussion of the rules governing llii' 
subject see Palmer’s Company Law. 4th Kd.. pp. 177-1 so.

Interest on Amount Cailed In. Without a by-law a com
pany would not be liable to pay interest before it earned pro 
tits. The provision was interpreted as being an inducement to 
persons to help the undertaking and a person who was not an 
original subscriber, but to whom shares had been transferred 
by contractors who received them in payment for work done 
might perhaps not be within its scope: McDoncll v. Ontario, 
tie.. BAY. Co.. 11 I'.C.R. 2(17.

Heimre 134 No interest shall accrue to anv shareholder in respect
holder mnrrnirs. of any share upon which any call is in arrear. or in respect of 
n<> interest, any other share held by such shareholder while such call 

remains unpaid. 3 Edw. VII.. cap. A8. sec. 94.
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139 TIip directors limy deduct, from any dividend payable Anror-
, iij il i „ lledUfltflto any shareholder, all or any such sum or sums ot money as fmm iim 

are due from him to the company on account of any call or 
otherwise. .1 Edw. VII., cap. 58, sec. U4.

liomls. Mortgages ami Harrowing Powers.

136 Subject to the provisions of this Act and of the SpecialAuih<»rt*.d 
Act, the directors of the y may, when thereunto author
ized by the Special Act, issue bonds, debentures, perpetual or 
terminable debenture stock, or other securities, if duly empow- I'mwim. 
•red in that behalf by the shareholders, at any special meeting 
called for the purpose by notice in the manner provided by 
this Act. or at any annual meeting in case like notice of inten 
tion to apply for such authority at such annual meeting has 
been given, at which meeting, whether annual or special, share 
holders representing at least two-thirds in value of the sub
scribed stock of the company and who have paid all calls due 
thereon, are present in person, or represented by proxy.

1. Such securities shall be signed by the president or others,<unu.- 
presiding officer and countersigned by the secretary, or an vu’ted.*' 

assistant secretary, and such counter-signature, and the signa
ture to the coupons attached to such securities, may be
engraved.

I Such securities may be made payable at such times and^1»^ 
in such manner and at such place or places in Canada or else-»1»1* 
where, and may bear such rate of interest, not exceeding fivehlh‘r,‘>' 
p t ' titum per annum, as the directors think proper.

4 No such security shall be for a less sum than one hundred Amount 
dollars,

I’y cap. 38. sec. 8 of <1 & 7 Edw. VIT., the words “or an 
assistant secretary.’’ are added after the word “secretary” in 
the third line.

Compare 8 Viet., cap. Ifi. see. 38 (Imp.)
Difference from former Acts. Under see. 03 of sub-sec. 1 

of the Railway Act of 1888, a railway company could only bor
row after the shareholders had authorized the loan at a spe- 
'■ial general meeting : but by the present section authority may

51
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be obtained at an annual meeting as well if due notice is given 
ami two-thirds in value of the shares are represented. As to 
the nature of the notice required, set1 sees. 104 and 105, tint,.

In the Act of 1888 the rate of interest was limited to six per 
cent., but by the Act of 190:1 this was reduced to five, which is 
now in all eases the rate of interest. Compare sees. 128 and 
l:i:l, ante, and notes.

Where throughout secs. 13H to 141» inclusive, the words 
"security” or “securities" are used the phraseology was in the 
Act of 1888, “bonds, debentures or other securities." but the 
other words have been dropped and the word “security" i> tl,.- 
only one now used.

The provision “when thereunto authorized by tin- Special 
Act'* is new. There was no similar restriction in the Art . 
1903.

Power to ('irai* Drifts. I’nless it Hows as a matter of neces
sary inference from the objects for which a company is incur 
porated that it must borrow money, it Ims no power to do >•> 
without express statutory authority: Ashhurn v. Hic.he, I, If. 
Kx. 224. 249: 7 H.L. 653, with which compare Pohnan \ 
Pashm Countit s //.IV. Co., lit lleav. 1; Itrimrlou' v. 1 lumm. 
9 App. <’as. 019 ; Cuuliffc v. Ittaekburn, 9 App. Cas. SAT ; 
(7#ambers v. Mauditsh r, rtf.. //.IV. Co.. A It. & S. 7»88. Hut it 
might, perhaps, create a charge upon its lands for the purposes 
of its undertaking; though where Parliament has prescribed 
the manner and extent of its borrowing powers it cannot bur- 
row in any other way. and where it attempts to do so its seem 
ities will be void: liaroness Wtnlocl, v. ftirer Dee Compamj. 
lit App. (’as. :i:>4. It has been held in Canada, however, that 
a railway company has a general power to create a lien upon 
its property in favor of persons doing work for it which is in 
furtherance of the purposes for which it was incorporated 
llitkford v. Grantl Junction //.IV. Co., 23 <ir. .302. 1 SCIÎ. 
09o; Charlebois v. Gnat Xorth-Wcsl Oentrai //.IV. ('<>.. it Man. 
L.R. 1. A company may also validly sell its rolling stock and 
at the same time agree with tin* purchaser to retain possession 
of it and to re purchase it by re-paying the amount of the pur 
chase money with interest within a limited number of years, 
ami this cannot be impeached on the ground that it is a loan: 
Yorkshire, etc., Co. v. McClurt. 21 Ch. IX 309; and see Aorth 
Centrât, etc., Co. v. Manchester, ttr., PAY. Co., 37» Oh. !> 1M- 
13 App. Cas. 554. And a company has a general power to incur 
debts in the ordinary course of its business and it may. if there
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an* valid debts, acknowledge Ibis indebtedness ; and in England, 
where such a practice is in vogue, issue Lloyds’ bonds to secure 
the amount. Whitt v. Carmarthen If.W. Co., 1 II. & M. 786; 
Ttnintaint v. Carmarthen II.IV. Co., 5 Eq. 316, 325. And it 
may also give a specific charge on money due it as security for 
a valid debt: Piekerinq x. Ufraeombt ‘ll.W. Co., L.R. 3, C.P. 
235; (Inn ho r v. London. tic.. ll.W. Co., 2 Oh. 201 ; and it may 
assign its rolling stock by way of security : Blackmon v. Yales, 
L.R. 2 Ex. 225. A person who lends money to a company for 
the purpose of paying its debts, whether due or subsequently 
incurred, has a valid claim against it to the extent to which 
his loan has been so applied: Hr wne tS: Theobald. 3rd Ed., p. 
86; Be Cork, etc., ll.W. Co.. 4 Oh. 748 ; Ulster 1l.W. Co. v. Bati 
hridqt. ch . II. IV. Co., |r. R. 2 Eq. 100; Blackburn v. Cunliffr. 
22 CI*. I> 61. 9 A.O. 857; but the burden of showing that the 
money so lent has been applied in payment of debts lies on the 
claimant : Blackburn v. Cunliffr, supra. And the lands of a 
company may remain liable by way of vendors’ lien for the 
amount of unpaid purchase money due in respect of them : 
/'*/*< v U’tllantl ll.W. Co., 9 fir. 455 ; Uattcrson v. Buffalo, etc.. 
/■MV. Co., 17 fir. 521 : Lincoln v. St. Catharines, etc., ll.W. Co., 
19 OR 106; and the same rule exists in England: Walker v. 
Wan, ih.. ll.W. Co.. L.R. 1 Eq. 195; Bishop of Winchester v. 
1 Cul liants ll.W. Co.. L.R. 5 Eq. 17: Pell v. North Hampton. 

•~t‘ . ll.W. Co.. L.R. 2 Oh. 100; and in Quebec, Clcarihuc v. St. 
Lanrrnct. etc.. ll.W. Co.. Q.R. 9. S O. 399 ; and the same lien 
will exist in favour of the vendor of personal property where it 
'< expressly provided for : Bickford v. Grand Junction ll.W 

< r 301 1 8.C.R 606: Charlehois v. Great North-West 
( 1 ntrat ll.W. Co . 9 Man. L.R 1 : but it mav be lost (at least ns 
to personal property) by a subsequent valid mortgage made by 
the company : Wailhridqe v. Forurll. 18 S.O.R. 1. nt p. 18 : 

ml s.» according to the last case a vendor of rolling stock may 
•sc bis lien where lie sells to a company which has already mort 
"..'■ <! its immovables because rolling stock bec* mes an immov- 

11 upon being put into operation hv a rail wav company. Sec 
a Is. Barit r v. Central Vermont ll.W. Co., (,XR 14 SC 467 : 
affirmed on review November 3rd. 1899.

I'forcinq securihi bq sale of rail man. A sale of the rail 
wav as a going concern could not be made under execution 
because it would break up the undertaking, and this was not 
contemplated by the statute; and. therefore, an execution would 
m t operate as a charge on the whole railway, and a creditor’s 
onlv rentedv was for the appointment of a receiver: Galt v. 
Brie, ih., ll.W. Co.. 14 fir. 499. 15 Or. 637 : Toronto General

165
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Trusts v. Central Ontario U.W. 8 O.L.R. '142, 4 Can. Ry. 32t\ 
and see I'In I ps v. «</. Catharines, etc., /«MV. Co., 19 O.R. fiUl. 
Rut a judgment creditor might seize whatever property would 
not interfere with the railway as an undertaking and which was 
not speeitically mortgaged ; and before bondholders took over a 
railway mortgaged to them such judgment creditor was allowed 
to attach moneys belonging to the company : /'helps v. St. ( 'all, 
urines, rte., II.IV. Co., supra, reversing 18 O.R. .">81.

It was afterwards enacted, however, by 46 Viet., eh. 24 I) . 
now incorporated as see. 2! 19 as amended by 6 & 7 Kdxt V|| 
cap. .‘18, see. 9, infra, that if a railway was sold by bondholders 
or under any other lawful proceeding and purchased b\ any 
person not having corporate power to hold and operate it. tin 
purchaser should not operate it without authority from tin 
Minister and the courts began to construe this as me nine that 
the old rule that the whole undertaking could not be sold under 
execution or a charge upon the undertaking created in favor <-t 
an execution creditor was changed and they decided that an 
execution might thereupon create a valid charge and the ex- 
eution creditor might validly proceed to a sale: hit d fit Id \ 
Wickham, 13 App. ('as. 467. This was decided upon appeal 
from Quebec and apparently it was always the law there that 
a railway might be seized under execution and sold : .1/- /•/•->..- 
v. Grand Trunk hMl’. Co., L.C.J. 313: Drummoml \ South 
Hastrrn //.IV. Co.. 22 L.C.J. 2Ô: 24 L.C.J. 276: llochelaqa Haul 
v. Montreal, tie.. II.W. Co.. 4 L.N. 333 : Ontario Cur Co. v 
()uther Central U.W. Co., 1»> L.N. 12: Abbott on Railway* 102 
and a seizure under executif n has been allowed thomrli a rail
way was subsidized by the (lovemment: Wason v. T.t ns. tU . 
II.W. Co., 7 Q.L.R. 330. Rut the railway would have to he 
sold as a whole : Stephen v. Banque d'llocln laqti. M.L.R. 2 
Q.R. 491 ; or such a part of it as would in itself form an 
integer : llttliitltl v. Wirkham. supra: and see Greq v •/-- 
etc., U.W Co.. 11 M L R 42: [18971. A.C. 2"4: the result of 
this nmendmnet in the law, taken with the decision of th<- 
Privy Council in Tied field v. Wickham leads to the conclusion 
that the execution would now operate as a charge upon a rail
way in all provinces and that a railway might be sold under it. 
subject, of course, to prior existing encumbrances.

And it has now been decided by the Privy Council in t - - 
Irai Ontario llaiheati v. Trusts <(• Guarantee Co. [ 190.» A4 
.776 ; 4 Can. Ry. Cas. 340, that in the case of a Dominion Rail 
way payment of the security may be enforced by vd-



Sec- 136! BUNDS, MORTGAGES AND BORROWING POWERS. ItiT

While1 this ease of the Toronto (huerai Trusts v. Cintrai 
Ontario was being litigated the Dominion House passed 3 
Edward VII., cap. 21, now R.8.C., chap. 140, sees. 20-20. pro
viding that the Exchequer Court should have power to order 
the sale of a railway or section of a railway situate partly in 
one province and partly in another or otherwise subject to the 
legislative authority of the Dominion and further should have 
power to appoint a Receiver.

The pending litigation in respect to the Central Ontario 
was expressly excepted from the provisions of the Act. but, as 
above stated, it was afterwards decided that the security could 
lie enforced by sale.

The intention seems to have been to make the jurisdiction 
conferred on the Exchequer Court by this Act concurrent with 
that possessed by any Provincial Court, though section 28 of 
If.S O. 140, which purports to deal with this question, is not as 
• dear as it might be.

See also, as to enforcement of security by sale, notes to 
sections 189 and 209.

Lien ('natal Ini Judgment. Where a company having no 
power to grant a lien to secure money which it has agreed to 
pay. consents to a judgment creating such a lien but the ques
tion of ultra rires was not argued or discussed, the lien created 
by such a judgment is invalid : (treat North-M'est Cintrai K. IV. 
Co. v. ('harlrbois [18091, A.C. 114. Hut it seems to follow 
from this judgment that if the question of ultra rires had been 
fairly raised and decided in favour of the lien it would be valid . 
Hud. See also S.C. 2<i S.C.R. 221. lie South America and Merl
on Co. [1895], 1 Ch. 87 ; NashvÜL R. IT. Co. v. United Staten, 

11 : l'.S.R. 2(11 ; United States v. Parker. 120 V S R 80.
Com /ilia nn with Statutorg liegulations. The provision re

quiring the consent of a general meeting of the shareholders is 
directory only and does not invalidate securities issued without 
such authority, even in the hands of the original allottee of the 
bonds if he lias no notice of any such irregularity : Fountain! 
v Cnrmarthm PAY. Co.. L.R. Eq. 31 d. In that ease Sir W. 
I*age Wood, Y.-C., afterwards Lord llntherlev. at p. 322. says: 
“In the case of a registered joint stock company all the world 
of course have notice of the general Act of Parliament and of a 
special deed which lias been registered pursuant to the provi 
dons of the Act. and if there be anything to be done which can 
only he done by the directors under certain limited powers, the 
person who deals with the directors must see that tho-e limited 
powers are not being exceeded. If. on the other hand, as in the
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rase of Jioyal British Boni v. Tun/Kami, 7 E. & IV 248, (j ibid, 
.127. the directors have power and authority to bind the company 
hut certain preliminaries are required to he gone through mi 
tlie part of the company before that power can be duly exei 
vised, then the person contracting with the directors is not 
bound to see that all these preliminaries have been observed, 
lie is entitled to presume that the directors are acting lawfully 
in what they do." This is a general statement of the law 
which has been frequently referred to: See also Land Owmrs. 
<tc., (’<>. v. Ashford. Hi Ch. I). 411 : lit Bom fort! ('anal, 24 Cli. 
I). 8.i ; .Mahout n v. Hot y ford. h.K. 7. ll.L. 8(i!l. A similar ru!i 
has been laid down in Shtppard v. Bonanza, tU\, i'o., 2.7 (l.|(. 
•‘105. from which ease the following remarks of Ferguson, J.. at 
p. .110. are extracted: “Then where a party dealing with the 
company ascertains tin- existence on the part of the company 
I of power 1 to do the act that is to make and give him the obli
gation lie may go on with the dealing without inquiring as to 
any formalities that may have been prescribed as preliminaries; 
lie may presume, without enquiry, that these have been pro 
perl y a l tended to;" and so where a statute required all evi 
ilenees of debt issued by a company to be signed by the presi
dent and treasurer, this should be looked upon as directory 
merely and the signature of the secretary, instead of tin- 
treasurer, would he sufficient : City Bank v. Cheney, 1 ICR 
400; and see Grand Trank BAY Co. v. Leris, 10 It I. <112. 
Where a mining company was empowered to borrow money and 
mortgage its property upon a vote of the stockholders and 
directors the company was made liable on the loan obtained hy 
tin- directors without such vote, on the ground that tin- lender 
was justified in assuming that there lmd been a meeting and 
vote of the shareholders in the manie r directed: Boyal British 
Bank v. Tnrqnaml, supra: and the omission of preliminaries 
of corporate meetings, such as the publication of noth- < or tin- 
manner of conducting the meetings, or tin- appointin' nt and 
election of directors, would not invalidate securities - tin 
hands of innocent holders : Brock v. Toronto, rtc., li.IV. Co., 17 
fir. 42’*. But where the irregularity i< one appearing on tin- 
face of tin- instrument itself the purchaser is bound * lak 
notice of it : Atheneruw, etc., Co., 4 K. & J 540; Gttfdi \ 
Toronto Street liAV. Co., 14 U.C.C.IV 71,1 : Commercial Bank 
v. Gr> at North Western BA\ Co., 1 Moore X.S. 313, 311. and 
it. has been held in ICArep v. Tamar. L.li. 2 Ex. 178. tl - ’ 
holder of a bond sealed with the company’s seal could not sin* 
the company upon it where it was proved that the directors 
who had authorized the seal to be affixed had done so separately
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or promissory note limy Ik* before it is due : Vena bit s \ Baring 
(1892), 3 Ch. 527; and they may he, and sometimes have, been 
made negotiable by statute, and where such statutory . iiaetment 
exists the obligor ranuot attack them in the hands of a buna fill, 
holder without notice on the ground that they have been stolen 
from the obligee : Trust, t ic., Co. v. Hamilton, 7 V.( '.< *.I\ 9h. 
and where a debenture is payable to “Hearer,” the court will 
take judicial notice that it is a negotiable instrument and unim
peachable in the hands of a bona fitle holder without notin 
Edelstein v. Sr huh r |1902|, 2 K.M. 144. In Canada bonds pay 
able to bearer have also been treated as negotiable instruments 
McFarlam v. St. Cesairc, M.L.R. 2 Q.H. UiO. 14 S.C.hV 73b 
Hank of Toronto v. Cobourg, 7 O.R. 1 ; but see Young v. Ma, 
Xidcr. QR. 4 8.1 \ at p. 211, 3 Q.H. 539, 25 St R 272.

Following what has been said in the notes to sub-sec. 1 m 
this section it may be mentioned that the rights of a bona fidi 
holder of the bonds without notice prevail over an cxeeiitim 
creditor, though the bonds have been irregularly issued and in» 
directors of the company have been validlv appointed: Hurl, \ 
Tomr, tie.. Co. (19011. 2 K.H. 314.

Fit tl(j< of Ht tails. Directors would apparently have implied 
power to pledge bonds for the purposes of the undertaking, but 
such a power is expressly given by this statute: See Winnipeg, 
rtc., R.W. Co. v. Mann. 7 Man. L.R. 81 and 93; but a pledgee 
cannot exercise the general powers of a holder until he has got 
rid of the equitable interest in the pledgor either by foreclosure 
or by whatever proceedings are prescribed by the terms of an? 
agreement under which he holds his debentures.

And a power of sale given to such a pledgee gives him only 
a right to sell the bonds and not the property which they pur 
port to secure. Atlantic anti />. S. 1,‘g. v. Di tlalinth :. Q It. 14 
K.H. 161 : Toronto dînerai Trusts v. Cintrai Ontario li V 
Co., S O.L.R. 342. and see Xora Scotia Cintrai V. U C<>. ' 
Mali fa., llanking Co.. 23 VSR. 172. 21 SCR. 536 A pbslc* 
of bonds to a bank makes the latter a mortgagee of tlmm only 
and not a trustee and liable as such for the due administration 
of the property upon which they form a charge : Suva > at in 
Cintrai //.IV. Co. v. Halifax Hanking Co., supra. Hut as to 
bank’s position if bonds were issued to it direct see n Firth 
Electric Tramirags, f 1906]. 2 Ch. 216. r> Tasker ami Sons 
(1905!. 2 Ch. 587.

Sale at a Discount. As {minted out in White's Canadian 
Company Law 391. the power to issue bonds at less than their 
face value is in effect an authority to a company to pay more
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than the statutory rate of interest. This statutory authority is 
in accordance with the general principle laid down in such eases 
as Anglo, tic.. Co., 20 Kip 339; Compaq nit (nuirai; Campbell'n 
Case. 4 Ch. 1). 470; hut h hare power to borrow money does not 
justify an agreement to sell debentures at a discount : West 
Cornwall It.W. Co. v. Mtncatl. 17 L.J. ('ll. 366, sal quart.

"liaising Money.*' This term should he liberally construed 
to enable a railway company to acquire funds for its undertak 
mgs : Winniptg. t ic., K. IV. Co. v. Mann, 7 Man. L.R. SI ; 
lh gt ill's ('anal, tic., Co.. 3 Ch. I). 43.

ti. The power of issuing securities conferred upon the com 
pany by this Act. or under the Special Act, shall not be eon 
strued as being exhausted by any issue, and such power may be 
• xereised from time to time : Provided that the limit to the 
amount of securities fixed in the Special Act shall not be ex 
t-eeded. 3 Kdw. VII.. cap. Ô8. see. 111.

After the word “issue" in the third line of this sub-section 
tlir words “before the bonds constituting such issue being 
withdrawn or paid off and duly cancelled" were inserted by .V> 
and 'itI Viet., cap. 7. see. 4. but they were dropped in the Act 
of 1903.

The provision contained in this section is important for i" 
the absence of some such provision a company having once 
issued bonds even if only by way of loan cannot after they are 
paid off reissue them, the first issue exhausts the power, after 
which the bonds are “dead and gone” for all purposes. In 
To si-1 /• d Sons [190Ô], 2 ( ’ll. :»87. In rc flrorgt Houllcdge <f 

111104], 2 ('ll. 474. And the deposit with a bank as secur
ity for a temporary loan of bonds sealed in blank without name 
"r date is an issue which exhausts the power and prevents a 
reissue, lit Ctrlli Electric Tranucags f 1900], 2 C’li 210. and 
the fact that the bank does not hand back the debentures to the 
•oinpany will not give the right to re-charge them with a fur 
ther amount after the first loan has been paid off. Tn re Ilus 

Oh hlroltum. tic.. Co. I.hl. [19071. 2 Ch. r>40
As a result of these decisions legislation was passed in 

England giving the right under certain conditions to reissue 
debentures and keep them alive when they have been paid off.

And by 8 & 9 Edward VIT., chapter 32. section 2. (D). a 
iilher sub-section has been added to this section as follows:—

i When securities issued under this section have been 
deposited or pledged by the company, as security for a loan

borrowing
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for advances made to it. ami suvli loan or advances have lieen 
paid off and such deposit or pledge redeemed, such securities 
shall not he deemed to have been paid off or to have beeonie 
extinguished, hut shall lie deemed to he still alive, and the com
pany may reissue them: and upon such reissue the person to 
whom tin- reissue is made shall have the same rights and pr-or 
ities as if the securities had not previously been issued.

n Where a company has deposited any of its securities to 
secure advances from time to time on current account, <mh 
securities shall not lie deemed to have been paid off or extin
guished by reason only of tin* account of the company eeasing 
to lie in debit while the securities remain so deposited.

h) The reissue of a security under this sub-section shall 
not be treated as the issue of a new security for the purpose of 
any provision limiting the number or amount of the securities 
to be issued.

Sub-section 7 of section 130 of the said Act shall be retn> 
spective in its operation, and shall apply to securities hereto 
fore as well as to securities hereafter issued, deposited "r 
pledged, and to past as well as to future transactions relating 
to or affecting the same, but nothing in the said sub-section shall 
prejudice.

it The operation of any judgment or order of a court 1 
competent jurisdiction pronounced or made in any legal pro
ceedings now pending, as between the parties to the proceeding* 
in which the judgment was pronounced or the order made, ami 
any appeal from any such judgment or order shall he decided 
as if the said sub-section bad not been enacted.

h) Anv power to issue securities in the place of any secur
ities paid off. or otherwise satisfied or extinguished reserved to 
a company by the securities themselves, or bv any mortgagr nr 
trust deed securing them.

See 7 Edw. VII., cap. fit), see. 1T> (Imp. 1. and section 104 
of the English Companies Act of WOK. and in n A - »■ London 
'f( .. ! ■>.. Hill's. 1 Cb. Il-1. and Fil:tfi raid v. /*- rs.«. 19(1*. 1 Ir 
279

137. No power to issue or dispose of any such sn arin ' 
conferred by any Special Act of a provincial legislature shall, i 
such railway is thereafter brought under the legislative autlmr 
it y of the Parliament of Canada, be subsequently exercised
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without tin* sanction of the Governor in Council. 3 Edw. VII . 
oap. .78, sec. 111.

This provision was inserted for tin- first time in tin- Avt of 
1903 and makes the issue of bonds under any Provincial Spe
cial Act of Incorporation dependent not only upon the terms 
of the Special Act. hut also upon permission being given by 
the <iovernor-in-(*ouneil. From the language of Osier. .1. A., 
in Ho urn v. Canadian Southern It. IV. Co., 14 A.R. 1. at page 
ID. as follows: “As to their main line and Welland ami 
other branches they were incorporated by Ontario Acts, and 
although they are now subject to Dominion legislation alone, 
having been declared to be a work for the general advantage of 
(’anada. T <1" not concede that the provisions of their Special 
Acts are thereby necessarily superseded :" it would appear that 
without some such express enactment the bonding privileges 
given by the Special Provincial Act might have been exercised 
without supervision by the Dominion Government but for tie* 
express terms of this proviso.

And see Con noil n v. Maul real Carl,' and Island //.IV. Co., 
<J.R 22 S.< . 322.

K.rti at of Rorroninif Con ns. Generally a company cannot 
l Kir row more money than the Acts providing for the issue of 
debentures permit: //< Cooleii, tie.. ('o., 21 L.T.X.S. ô9i>: and 
all statutory conditions precedent must be complied with or the 
issue will be invalid : Wnksv. Cropirl. L.R. 8 (\P. 427 : lim • r. 
'h'., Co. v Spirts. 3(1 P.C.C.P. at pp. 343 it seq; and so where 
it is provided that a certain proportion of the capital must he 

sul scribed and paid or that the undertaking must begin to be 
productive before the bonds can lie issued, the performance of 
tins conditions are essential to the validity of the bonds: //# 
IlmiiiahtoHii. it,.. //.IV. Co.. |r. L.R. 4 Eij. .700. and *ce //# 
Cork, ftr.. It.IV. Co.. 21 L.T.X.S. 7-38: but there may lie a sub- 
sei|iient statutory waiver of any such non-compliance: Comme r- 
iot llank v. (treat 11 intern It. 11. Co., 3 Moon* X.S. 20.7; and 

'iii'-li a waiver may be accomplished even by an incorrect recital 
n the Act authorizing the issue of bonds: Qurbie v Quebec 
(•ntral It. 11. Co., 10 S.r.R. .703: and under the English Com- 
panies Act of 1000. 03 and 04 Viet., cap. 48. see. 14. power is 
given to cancel unissued debentures and issue fresh debentures 
iistead up to the full limit of the company’s statutorv borrow

ing powers: Hr Sorti Dt fries, etc.. Co. '1903). WN 104 • 
13041, 1 Ch. 37.
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Mortgage. 138. The company may secure such securities hy a mort
gage deed creating such mortgages, charges and encumbrances 
upon the whole of such property, assets, rents and revenues of 
the company, present or future, or both, as are described 
therein: Provided thaï such property, assets, rents and revenues 
shall be subject, in the first instance, to the payment of any 
penalty then or thereafter imposed upon the company for non 
compliance with the re<|uirements of this Act, and next, to the 
payment of the working expenditure of the railway.

Compare 8 Viet., cap. 16, sec. 42 (Imp.)
This sub-section is taken with some unimportant variations 

from 51 Viet., cap. 29, sec. 94 (1). In the former Act the 
“rents and revenues” only were to be subject to the payment 
of penalties; now the “property and assets” are expressly m. 
liable as well.

Propirty W inch May /*< Morlyayi #/. The English shit in. 
in terms includes unpaid calls amongst the classes of property 
belonging to the company which may he mortgaged. No mih 
ilar power is given in the present Act, and in Quebec (without 
express power) a mortgage of calls due in respect of uupaid 
capital can no more In- made than a mortgage of any other 
species of after property: While, p. 396, Civil (‘ml.
Art. 198.$. The subject has not been much discussed in tli 
other provinces, but in England it may be said that while mort 
gages of unpaid calls have been looked upon with disfavour, yd 
when the power to mortgage apparently includes all properh 
that the company may lawfully own. a mortgage of the unpaid 
c will be upheld : Xnrtoii v. Debt ut an Holders, ilc.. ('<•.
f 189-'» . A.C 244. approving Hi /*?//< Works. 44 (Mi. l>. 5:$4. 
And so a power to mortgage a company's “assets” gives « 
power to mortgage calls: Paip v. /iiternal iouat, <18 L.T 435; 
hut a power to charge “property” or “property ami unds 
does not do so: Hank of South Australia v Abrahams, L.K •*. 
P C. 265; Itou'cr v. Foniqu lias Co., W.N. <1877) 222. \
mortgage of arrears of calls already made and unpaid is valid
Ht Humber, L.R. 5 (Mi. HS; and so is a mortgage of the prm....I>
of a call not yet made, but already determined upon: I if Sankni. 
itr.. Co., 9 K(|. 721: Piekeriuy v. Ilfraeoudn li.W. Co.. I,It : 
C.P. 235. 247.

After-Acquired Property. It is expressly provided that n 
mortgage may be made of property which tin* company does not 
own at the date thereof, but the mortgage would, of course.

4663

5
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haw to include it by apt words. Apart from the statute Courts 
of Kquity haw long upheld such mortgages so far as they did 
not conflict with the rights of subsequent purchasers for value 
without not ice : llolrufid v. Marshall, 10 ILL. Cas. 101 ; Holleston 
v. 1 lorton, 1 I). & W. 195; Haley v. Halifax Strut B.W.
< o., 25 X.S.K. 140; Kirkpatrick v. Cornwall, etc., J{.W, Co., 2 
OL.R 113.

And finally in He Panama, t ic., Co., 1870. L.R. 5 Oh. 318. 
the validity and effect of what is now called a “floating charge” 
was finally recognized. And quite apart from the provision of 
this section that payment for working expenditure should be 
exempt a company can charge all its property present and 
future without interfering with the carrying on of the busi
ness. The assets can be dealt with in the ordinary course of 
business until the floating charge becomes crystallized by the 
intervention of the debenture holders in ease of default e.g., 
by appointment of a receiver. Till such an event the company 
under this form of security can deal with its assets in the 
ordinary course of business free from the charge. This does 
not mean, however, that there is no charge till the happening 
of such an event, only that it does not attach till then. See 
for full discussion of the subject. Palmer’s Precedents, 10th 
Kd. Pt III, pp. 78. 79, and cases there cited, also Palmer’s 
Company Law, 6th Kd., 1909, pp. 301-305.

Questions sometimes arise whether flu* property is so reduced 
into possession by the company as to become subject to the 
mortgage Where a mortgagor purchases property and gives a 
mortgage back for part of the purchase money, tin* deed and 
mortgage are regarded as one transaction and a general mort 
gage or lien upon all the company’s property will not rank in 
priority to the mortgage for the purchase money : White's Can 
nlian Company law, 395 ; United Stales v. Xew Orleans II.W. 
r° . 12 Wall fV.R.) 362. and in the United States a mechanic's 
lieu upon property acquired after the mortgage has been given 
takes precedence of such mortgage though it expressly includes

after-acquired property Williamson v. Xew Jersey, etc., 
/Ml Co.. 27 N.Â. (Eq.) 277 ; but in Ontario it has been de
cided that a mechanic’s lien under the Mechanics’ Lien Aet 
bas no greater right to priority than writs of execution and will 
not attach as against a mortgage previously given covering 
after-acquired property : Breeze v. Midland jf.W. Co., 26 fir. 
22>. King v. Alford, 9 O.R. 643 ; and the same rule has been 
adopted in British Columbia. Larsen v. Xelson, etc., B.W . 
'V) •• 4 R r R loi ; and see also 1 Yallhndge v. Farwell, 1« S C R
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A mechanic's lien being in any ease a charge under a pm- 
vineial act which is designed if it takes effect at all to changr 
the ownership of property which is acquired for railway pur
poses, it has been decided in the Larst n Cast that it would m l 
attach against any property of a railway which is subject to tin- 
jurisdiction of the Dominion of Canada, and see further on this 
the notes preceding see. 5, ante.

Mort<fag< of Hotting Stock. I'nder (Quebec law rolling stock 
becomes immovable and therefore realty by destination as soi a 
as it is delivered to tin- railway company and put into operation 
by it: Abbott on Railways. 107; Civil Code. 370; and therefore 
the unpaid vendor of cars supplied loses his lien against a 
mortgagee of lands of a company : WallUrielgr v. Faru'dl. Is 
ti.C.R. 1; (i ran it Trunk It. IV. Co. v. Eastern Townships Rants. 
10 L.C.J. 11 ; and the same result follows and the same rule ap
plies in Ontario : Kirkpatrick v. Corn watt, etc.. It AY. c- . 2 
O.Ij.R. 113. and in England lie Tinteront, itc.. It AY. Co. lfMi.i 
2 ( 'll. 681. where, however, rolling stock is the subject of an ex 
press enactment. 30 & 31 Viet., cap. 127. see. 4.

Rails, Ties amt Superstructure. When affixed to the land 
these become real estate and so would pass under a mortgage -•!' 
the company’s lands : (treat Western It AY. Co. v. Itousi. lé 
r.C.R. 168; which would therefore take priority over a vendor's 
lien : Lanark v. Cameron. 0 C.C.C.I’. 100. or an execution : Kiri 
patrick v. Cornwall, tie.. ItAY. Co., supra. Itut where tln-y an 
not incorporated with the rest of the railway property <•> as t-» 
become fixtures and as such part r ' the land the reverse i< the 
rule : Wgatt v. Levis, etc.. ItAY. Co.. 6 Q.L.R. 213.

Mortgage on Revenues. While the company remains in pos- 
session of the road the right to apply enough of the income or 
any surplus income to operate the road cannot be questioned' 
Abbott on Railways. 106; Hitman v Illinois, etc.. Co. M1 V.8. 
603 ; and even though interest is in arrears the mortgagees can 
not take possession of tin- earnings or claim priority over ;i 
creditor who has attached such earnings until a receiver of the 
property has been appointed or the property has in some other 
way been reduced into possession by them : Phelps v St. 
Catharines, etc.. RAY Co . 18 O R 381.' 10 O R. .",01 > do./v 
Th, Enniskillen, itr.. RAY. Co.. 2 Tr. R. (C.h.) 338

2. By the said mortgage, the company may grant to the 
holders of such securities, or the trustees named in such mort
gage, all and every the powers, rights and remedies granted by 
this Act in respect of the said securities, and all other power».
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rights and remedies, not inconsistent with this Act, or may 
restrict the said holders in the exercise of any power, privilege 
or remedy granted by this Act, as the ease may he; and all the 
powers, rights and remedies, so provided for in such mortgage, 
shall be valid and binding and available to the said holders in 
manner and form as therein provided. 3 Edw. VII., cap. 58, 
we. 112.

139 The company mav except from the operation of anvProperty1 1 eiceptei
such mortgage any assets, property, rents or revenue of thefr,,lu morl- 
company, and may declare and provide therein that such mort
gage shall only apply to and affect certain sections or portions 
of the railway or property of the company.

2. Where anv such exception is made, the company shall in special <te- • 1 . Hcriptlon.
such mortgage deed expressly specify and describe, with suffi
cient particularity to identify the same, the assets, property, 
rents or revenue of the company, or the sections or portions of 
the railway not intended to be included therein or conveyed 
thereby. 3 Edw. VII, cap. 58, sec. 112.

This section was first introduced by the Act of 1003 where 
it appeared as sub-see. 3 of see. 112.

In Quebec it has been held that a portion of a railway could 
not lie sold, but that it must be sold as a whole: Stephen v. 
H»ilnta<ia Haul;, M.L.R. 2. Q.H. 401 ; but it was subsequently 
decided in that province that section 278 of 51 Viet., cap. 20 
mou re enacted as sec. 200, sub-see. 1, post), lias made a sale 
of part of a railway possible, provided that part could be 
treated as an integer and be successfully operated by itself as 
a railway: lied field v. Wickham. 13 A.(\, at pp. 470 and 477; 
and mi this ground it was held that a section of a railway might 
be validly mortgaged, yet where part of that section was in 
om province and part in another the courts of one province 
could not authorize the sale under such a mortgage even of 
that part within their jurisdiction: Grey v. Manitoba, etc.,
/•MV ('<>., 11 Man. L.R. 42, (1897), A.C. 254. It. became a ques
tion therefore whether the expression “sections or portions” 
in this new clause gave a right to mortgage a portion of a rail
way which is not an integer so that mortgagees may exercise 
their remedies against the portions described without regard 
to it< effect upon the rest of the railway.

See now R.S.C. cap. 140, sub-secs. 26-29.
12—
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Where parts of the company's property or assets are I ; 
trust deed expressly excepted from the operation of a moil . 
the case of Wickham v. New Brunswick, etc., BAY. Co., I. W 1, 
P C. 64, would prohahly govern and the proceeds of a sale of 
such excepted portions would also he free from the operation of 
the mortgage: Ibid., p. 80.

JJjflU*11 140. Every such mortgage deed, and every assignment 
JÿjjjJgy thereof, or other instrument in any way affecting such mortgage 

or security, shall be deposited in the office of the Secretary of 
Nonce. State of Canada, and notice of such deposit shall forthwith be 

given in the Canada Cazcttc.

2. Such mortgage deed or other instrument need not be regis
tered under the provisions of any law respecting registration 
of instruments affecting real or personal property, 3 Edw. 
VII., cap. 58, sec. 112.

This is taken from 51 Viet., cap. 29, sec. 94 (It). The piovi- 
sion is considerably altered by requiring that assignments ns 
well as the mortgages themselves shall be deposited in accord
ance with this section and also by the provision that the local 
laws respecting registration shall not apply. The pro\ -w > 
amended is no doubt intended to provide a uniform method of 
registration for all mortgages of the real or personal property 
of railways which are subject to the jurisdiction of the Federal 
Government in place of the diverse laws upon that subject 
which exist in each of the provinces. But it is to be observed 
that there is no provision that the holders under a mortgage 
registered as required by this section shall take any priority 
to those who may claim under a prior unregistered mortgage, 
though section 141, provides that securities “hereby author
ized to be issued shall be the first preferential claim” upon 
the company. This would probably be construed to mean t'ait 
those who had complied with the terms of the statute by deposit
ing their securities with the Secretary of State would take 
priority over those who did not. For a discussion of tins sub
ject under a somewhat similar provision in the Province of 
Quebec: see White’s Canadian Company Law. pp. .*179 to 386.

In this connection must be read the recently enacted pro
visions of 6 & 7 Edw. VII., cap. 118, secs. 2. 3, 4, 5. <i & 7. which 
follow :—

See. 2. Wherever by any Act of the Parliament of Canada 
heretofore or hereafter passed provision was or is made tor the 
deposit in the office of the Secretary of State of Canada of any
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mortgage given to secure the payment of bonds or other secur
ities issued by any company, and the provisions with regard to 
8U' h deposit have been duly complied with, it is hereby declared 
and enacted that it was and is unnecessary for any purpose that 
such mortgage, or any assignment thereof, or any oilier instru
ment in any way affecting it, should have been or should be 
otherwise deposited, registered or tiled under the provisions of 
any law respecting the deposit, registration or tiling of instru
ments affecting real or personal property : Provided that, if 
such Art expressly required or requires some additional or 
other deposit, registration or filing, nothing herein rontained 
shall he taken or held to dispense therewith or to waive any 
non-compliance with sueh requirement ; and provided further 
that nothing herein contained shall affect any matter in litiga
tion. in, or finally decided by, any court of justice at the time 
this Act comes into force.

See. :t. Any such mortgage heretofore given as to which 
there has liven hitherto no Act providing for such deposit, or 
any assignment of sueh mortgage or other instrument in any way 
affecting it, or a sworn copy thereof may he deposited in the 
office uf the Secretary of State of Canada within ninety days 
after the passing of this Act.

- ) Notice of such deposit shall forthwith thereafter lie given 
in the Canada Gazette.

i ■! No objection shall he taken on the part of any creditor 
of such company or any purchaser or mortgagee becoming 
such creditor or purchaser or mortgagee, subsequent to the giv
ing such notice, to any such mortgage or other instrument in 
rcspe>*t uf which sueh deposit has been made and such notice 
given, on the ground that the same has not been otherwise de- 
posilcd, registered or filed under the provisions of any law 
respecting the deposit, registration or filing of instruments 
affecting real or personal property.

Svc. 4. Any contract evidencing the lease, conditional sale or 
bailment of rolling stock to a company shall be in writing, duly 
executed by the parties thereto, and the same or a copy thereof 
may he deposited in the office of the Secretary of State of Can
ada. within twenty-one days from the execution thereof, and 
no contract so deposited need be otherwise deposited, registered 
or filed under the provisions of any law respecting the deposit, 
registration or filing of instruments affecting real or personal 
property, and upon the due execution and deposit of any such
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lease, conditional sale or bailment of rolling stock as aforesaid, 
the same shall be valid.

(2) Notice of such deposit shall forthwith thereafter be given 
in the ('anada Gazette.

Sec. 5. Any contract heretofore made in writing and duly 
executed by the parties evidencing any such lease, conditional 
sale or mortgage of rolling stock, may be deposited in the office 
of the Secretary of State of Canada, within ninety days after 
the passing of this Act, and unless so deposited, the same shall 
not be valid as against purchasers or mortgagees becoming such 
subsequent to the passing of this Act.

(2) Notice of such deposit shall forthwith thereafter lie given 
in the Vanada Gazette.

Sec. li. No objection shall be taken on the part of any pur
chaser or mortgagee becoming such subsequent to the giving Midi 
notice, to any lease, conditional sale or mortgage as aforesaid, 
in respect of which such deposit has been made and such notice 
given on the ground that the same has not been otherwise de
posited, registered or tiled under the provisions of any law 
respecting the deposit, registration or filing of instruments 
affecting real or personal property.

Sec. 7. In the case of a mortgage, hypothec or other instru 
ment made by an incorporated company securing bonds, deben
tures, notes or other securities on any rolling stock whidi is 
subject to any such lease, conditional sale or bailment as afore
said. the same or a copy thereof may be filed in the office nf tin 
Secretary of State of Canada, within twenty-one days from tIn
exécution thereof, and if so filed, shall be valid as against 
creditors of such company, and as against subsequent purchasers 
or mortgagees, and no other or further filing or registration 
thereof shall be necessary.

(2) In case of any such mortgage, hypothec or other such 
instrument heretofore made, the same shall be valid ns against 
creditors of such company and purchasers or mortgagees becom
ing such creditors, purchasers or mortgagees subsequent to the 
passing of this Act, if the same or a copy thereof be filed in the 
office of the Secretary of State of Canada, within ninety days 
from the passing of this Act.

(3) Notice of such deposit shall forthwith thereafter he given 
in the Vanada Gazette.

The above section 7 was repealed by 7 & R Edw. VII., 
cap. 60.
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141. Subject as hereinbefore provided to the payment of 
penalties and the working expenditure of th«* railway, and tocherge 
any lawful restriction or exception contained in the mortgage 
deed, the securities so authorized to be issued shall be taken 
and considered to be the first preferential claim and charge 
upon the company, and the franchise, undertaking, tolls and 
income, rents and revenues, and the real and personal property 
thereof, at any time acquired. .1 Edw. VII., cap. 58, sec. 113.

Formerly sec. 95 (1). Compare 8 Viet., cap. 16, see. 42 
(Imp.).

Definition*. The word “franchise” is a wide term which 
has been defined to be a special privilege emanating from the 
Government by a legislative or royal grant: Standard Diction
ary ‘‘Franchise and License.” See also He City of Toronto and 
Toronto Street /«MV. Co., 22 O R. 374, at p. 390, and 21 Can.
L.T 135

The word “undertaking” is defined by see. 2. sub-see. (33), 
anti : and the word “tolls” by see. 2, sub-sec. (30), ante.

Priori!its. As bonds issued under the authority of this Act 
are to be a first preferential claim upon the company and what
ever property is mortgaged to secure them the question of prior
ity as between bondholders cannot well arise. Where, however, 
these bonds have been pledged to more than one person a ques
tion sometimes comes up as to which of one or more holders is 
entitled to the proceeds of these assets when realized in priority 
to others also claiming in respect of them. Instances of ques
tions of this character mav be seen in Nora Scotia Central H.W.
Co. v Halifax Hanking Co.. 23 N.S.R 172. 21 S C R. 536; Pratt 
v Consolidated, etr., Co.. 34 N.B.R. 23.

Where under the Special Act a railway is authorized to issue 
preferential bonds for raising money for the purpose of forward
ing its undertaking it cannot pledge such bonds to a munici
pality ns security for a bonus voted to it by the latter: Eldon v. 
Toronto, rtc.. H.W. Co., 24 fir. 396.

A statute incorporating a railway company provided that 
under certain conditions the railway company’s charter should 
become forfeited and the property revert to the Crown: upon 
these conditions happening it was held that the security W’hieh 
had been mortgaged to the debenture-holders under the terms 
of the mortgage deed had passed to the Crown by virtue of the 
breach of the conditions which were the subject of the forfeiture 
and the Crown took it freed from any liability to the deben
ture holders: Coates v. The Queen (1900], A.C. 217.
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142. Each holder of the said securities shall he deemed to 
be a mortgagee or encumbrancer upon the mortgaged premises 
pro rata with all the other holders.

2. No proceedings authorized by law or by this Act shall 
In* taken to enforce payment of the said securities, or of tin* 
interest thereon, except through the trustee or trustees ap
pointed by or under such mortgage deed. 3 Edw. VII., cap. 58, 
sec. 113.

Compare 8 Viet., cap. 19, secs. 42 and 44 (Imp.).
The holder of bonds pledged docs not become a trustee of 

the property mortgaged on behalf of the company and there is 
nothing to prevent him from buying in the property upon a sale 
being validly made under the terms of the debentures or the 
agreement pledging the same with him: Nora Scotia, etc.. I{.W. 
Co. v. Halifax Hanking Co., 23 N.S.R. 172, 21 S.C.R. 538. The 
fact that bondholders are to share pro rata in the property mort
gaged gave rise in a case of Pratt v. Consolidated, etc.. Co.14 
N.R.R. 23, to a peculiar situation. There was a fund in Court 
applicable to the payment of a proportion of the indebtedness 
due upon bonds issued by several companies which eventually 
amalgamated under the name of the defendant company. The 
latter issued its bonds in exchange for debentures of the com
panies that took it over, and most of the old debenture holders 
made the exchange; bondholders to the extent of $32,000, how 
ever, refused to exchange for the new* debentures and claimed 
the whole of the moneys in court. It was held, however, that 
the other bonds had not been redeemed so as to reduce the 
total issue outstanding to $32,000, and that they were not 
entitled, therefore, to the whole of the funds in court, but only 
to the proportion which their bonds bore to the total issue.

Hights of Bondholders. Notwithstanding the provision in 
this sub-section that the remedies given by the statute can he 
enforced by the trustee only, it is said that any bondholder 
might, in the interest of the class which he represents, bring an 
action to protect or realize the securities mortgaged where the 
trustee fails or refuses to act: Jones on Railroad Securities, 
sec. 382: Abbot on Railways, p. 120. Rut the contingencies 
upon which trustees arc to act and the possible results of their 
refusing to act are generally expressly provided for by the deed 
of trust. In Quebec bondholders have, in the interest of their 
class, been allowed even before default to apply to restrain a 
company from proceeding illegally and in a manner that would
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depreciate the security : Wyatt v. Scnecal, 4 Q.L.R. 76; and 
where a trustee has acted in collusion with the company to the 
prejudice of bondholders an action by the latter to restrain 
illegal and prejudicial dealings with the property has been suc
cessful: Murdock v. Woodson, 2 Dill. 188; Wecijcn v. St. Paul, 
etc., II.W. Co., 4 Hun. 529.

It is not necessary in order to obtain the appointment of a 
Receiver that either principal or interest should be in arrear. 
All that is necessary is to show that the security is in jeopardy. 
Palmer’s Precedents, Part 111., 10th edition, p. 441, and eases 
there cited. Diehl v. Carritt, Anglin, J., Oet. 27th, 1906 (not 
reported).

Position of Trustees. Trustees are not liable for goods sup
plied or debts contracted before they entered into possession: 
Wall bridge v. Farwell, 18 S.C.R. 1. But they become liable as 
common carriers to shippers of goods to the same extent that 
the railway itself would have been: Daniels v. Hart, 118 Mass. 
543. They must protect the security they hold to the best of 
their ability : Jones’ Railroad Securities, sees. 358, 362. They 
may not assent on behalf of the bondholders to other charges 
taking precedence over the claims of their cestui que trust : 
Duncan v. Mobile, etc., li.W. Co., 2 Woods, 542; but bond
holders may, with the consent of the majority of trustees, post
pone their securities, though they cannot by such consent post
pone also the securities of such bondholders as do not assent : 
lire* n v. Haggles, 31 N.B.R. 679. Affirmed by the Privy Coun
cil 21 Canada Gazette 415. They can, as plaintiffs, bring an 
action to enforce their rights under the mortgage deed : Tlather- 
tan v. Temiscouata II.W. Co., Q.R. 12, S.C. 481, and notice to 
them is notice to the bondholders : Miller v. Hutland, etc., li.W. 
Co.. 3.3 Vt. 452.

143. If the company makes default in paying the principal 
of or interest on any of such securities at the time when such 
principal or interest, by the terms of the securities, becomes 
due and payable, then at the next annual general meeting of 
the company, and at all subsequent meetings, all holders of 
such securities so being and remaining in default, shall, in 
respect thereof, subject to the provisions of the next following 
section, have and possess the same rights, privileges and quali
fications for being elected directors, and for voting at general 
meetings, as would attach to them as shareholders, if they held 
fully paid-up shares of the company to a corresponding amount. 
3 Edw. VIT., cap. 58, sec. 114.

Dvfiiultof
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won»1* 144 T*u> rights given by the last preceding section shall 
•uchVïhu not *>e exercised by any such holder, unless it is so provided 

by the mortgage deed, nor unless the security in respect of 
which he claims to exercise such rights has been registered in 
his name, in the same manner as the shares of the company are 
registered, at least ten days before he t to exercise the
right of voting thereon.

uoulstr* 2. The company shall be bound on demand to register such 
securities, and thereafter any transfers thereof, in the same 
manner as shares or transfers of shares. 3 Edw. VII., cap. 58, 
sec. 114.

Sïhtinot 145 The exercise of the rights so given ns provided by the 
1 ect*d two last preceding sections, shall not take away, limit or restrain 

any other of the rights or remedies to which the holders of the 
said securities are entitled under the provisions of such mort
gage deed. 3 Edw. VII., cap. 58, see. 114.

There is no similar provision to this in the English Act.
Bondholders’ Bight to Vote. It has been held under a similar 

section, 31 Vie. Ch. 40, sec. 2, (Ont.), but without the provision 
requiring fully paid-up shares to be held to a corresponding 
amount, that this section confers a general right upon bond
holders to vote at the next annual meeting, provided the condi
tions imposed by it and by the trust deed, if any, arc » 
with : See Montreal, rtc., B.IV. Co. v. IFochelaga Boni,. 37 L(M. 
164. It does not in terms deprive bondholders of their power to 
vote or give any right to appoint directors against the will of the 
bondholders, unless the number of bonds represented at the 
meeting should outweigh the number of shares so represented: 
Be Osier and Toronto, etc.. A*.IV. Co., 8 1\R. 506; Be Johnom «V 
Toronto, ete., B.IV. Co., ibid. 535 ; Uendrie v. (Irani! Trunk II.IV. 
Co., 2 O R. 441 ; and bondholders represented at such a meeting 
have only one vote for each bond they hold. This was decided 
where each bond was for €100 and each share for #50 : Hunting 
v. Laidlaw, 8 P.R. 538.

If a company is shown to be unable to pay its interest the 
mere fact that interest coupons have not been presented at the 
time and place provided for payment will not deprive the holder* 
of their right to register and vote : Be Thomson <V Victoria II.IV. 
Co., 9 P.R. 119; and where debentures were to be handed to

D6A
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crnlitors in case of non-payment of money due for advances; the 
mere fact of default in payment of the advances entitled the 
creditors to register and vote in spite of the contention that 
the latter had not the absolute beneficial right in themselves, 
but were in fact only pledgees of the bonds with power to sell 
them : lie Thomson d‘ Victoria li.W. Vo., 8 P.R. 423; and proof 
of a demand upon an assistant secretary who performed all the 
duties of secretary is sufficient to entitle a bondholder to compel 
registration : lie Thomson d; Victoria li.W. Co., 0 P.R. 119; the 
holders of bonds who desire to vote must he prepared to make 
out a prima faric transfer to themselves, but no special provi
sion by by-law for their registration is necessary, and the mere 
fact that the bondholders were directors of the company is no 
objection to registration where there is nothing to show that 
they have not complied with all the formalities required by the 
statute : lie Thomson <t* Victoria li.W. Co., supra: nor is it 
necessary for the holder of bonds payable to “bearer” to 
register the successive transfers to himself as is required by the 
Acts in the ease of shares : lie Osier <f Toronto, etc., li.W. Co., 
R P.R. 506; but the bondholder himself must be régis*ered as 
owner : lie Johnson and Toronto, etc., li.W. Co., ibid. 536. 
Bondholders are not confined to the right to vote for directors, 
but may vote on any business properly coming before an 
annual meeting, but apparently without express statutory 
authority (which does not appear in the above section), they 
cannot vote at a special meeting: llcndric v. Grand Trunk li.W. 
Co., 2 O.R 441. This case also decides that where bondholders 
are given the right to vote at a meeting any action taken at 
that meeting without counting their vote will be invalid.

Hoir Registration Enforced. Although the prerogative writ 
of mandamus is not in Ontario applicable as a remedy to 
enforce specific performance of what are in effect mere personal 
contracts, even though validated by statute (Grand Junction 
H.W. Co. v. Peterborough. 8 S.C.R., at pp. 121 et seq.), vet this 
has been held to be the appropriate method of enforcing regis
tration under the Act : lie Thomson Victoria li.W. Co.. 9 P.R. 
119 : Re Osier <f Toronto, etc., li.W. Co., 8 P.R. 506; lie John
son v. Toronto, etc., li.W. Co., ibid. 535. For a further discus
sion of this subject see 1 Can. Rv. Cases. 295.

Presentation for Payment—Interest. Where a bond is made 
payable upon presentation at a particular time and place, pre
sentation in accordance with the terms of the bond must be 
averred in an action upon it after default : Osborne v. Preston, 
etc., li.W. Co., 9 U.C.C.P. 241. The case of Fell ornes v. Of taira
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Cas Co., 19 r.C.C.l*. 174, is not in accordance with this, but in 
the case of Montreal City Hank v. Perth t 92 r.C.C.l*. IK, where 
both cases were considered, the decision in the earlier case was 
adopted. If, however, it could be shown that the company was 
unprepared to pay, even though presentation were regularly 
made, this formality will be dispensed with : lie Thomson a 
Victoria /Ml'. Co., 9 1MI. 119 ; but where the company had 
funds at the place of payment, but the bond was not then nor 
for a long time afterwards presented for payment, it was 
decided that the fact of the bond never being in plaintiff’s pos
session, but in the possession of defendant’s solicitor at plain 
tiff’s request was no excuse for failure to present when due and 
plaintiffs were not allowed interest upon the bond after dr 
fault: McDonald v. Great West H.W. Co., 21 U.C.R. 223. In 
McKenzie v. Montreal, etc., II. W. Co., 27 U.C.C.l*. 224, the court 
refused to take judicial notice of what a “coupon” was, and 
refused to treat an assignment of a “coupon and all claims in 
respect thereof” as an assignment of a covenant by a company 
to pay interest upon a bond. Where bonds are made payable to 
bearer and coupons for interest are assigned by the bondholder 
to a purchaser for value without notice, the latter takes them 
freed from any equities existing between the company and til- 
bondholder : McKenzie v. Montreal, etc., H.W. Co., 29 r.C.C.l’. 
383. Where interest is due under a coupon the right to recover 
is only barred after twenty years: Toronto Central Trusts Cor
poration v. Central Ontario H.W. Co., (i O.L.R. 534: 3 Can 
Ry. Cas. 339; Central Ontario li.W. Co. v. Trusts tC Cuarantct 
Co. [1905], A.C. 576, 4 Can. Ry. Cas. 340.

Other Hemediet—Receiver. Apart from the statutory right 
of voting and taking part in the management of the company 
after default or taking proceedings to sell the undertaking ;i' 
already mentioned the usual remedy of bondholders is the ap 
pointaient of a receiver. The cases in which the court will 
appoint a receiver of any company are enumerated in Abbott 
on Railways, 125 and 126 as follows :

1. At the suit of mortgagees or of bondholders who have a 
lien on the corporation property : Furness v. Catrrham //.I' 
Co., 25 Beav. 614; Veto v. Welland H.W. Co., 9 Gr. 455.

2. At the suit of creditors who have obtained judgment which 
they cannot collect by execution : Frans v. Coventry, 5 D. M. & 
O. 911.

3. At the suit of any creditor or stockholder interested in 
the funds of the company where there is a breach of duty on



SCC 1451 BONDS, MORTGAGES AND BORROWIN'» POWERS.

the part of directors and a loss or threatened loss of funds: 
Putts v. Warwick, etc., Co., Kay 142; Whitworth v. Gaugain, 
3 Hare 416; Ames v. Birkenhead Docks, 20 Beav. 332 ; Veto 
v. Welland H.W. Co., 9 Or. 455.

4. Where a state of things exists in which the governing 
hotly are so divided that they cannot act together : Fcatherston 
v. Cooke, 16 Eq. 298; Trade Auxiliary Co. v. Vickers, ibid. 303.

5. Where a company has practically ceased to do business : 
Warren v. Fake, 8 Hare Pr. 430.

6. Where a company is dissolved and has no officer to at
tend to its affairs: Hamilton v. Transit Co., 26 Barb. 46; Mur
ray v. Vanderbilt, 39 Barb. 140; Laurence v. Greenwich, etc., 
Co., 1 Paige 587.

In Quebec the office of receiver is not recognized and there 
was some doubt whether a court had power to af point a “se
questrator:” Morrison v. Grand Trunk Ii. IV. Co., 5 L.C.J. 313; 
but in Lambe v. Montreal, etc., ft.W. Co. (1891), (not reported), 
it was decided that a sequestrator might be appointed, and in 
Abbott on Railways, p. 126, it is contended that this view is a 
sound one.

In Ontario the practice of the English Courts is followed in 
reference to the appointment of a Receiver or Receiver and 
Manager : Diehl v. Carritt, Anglin, J., Oct. 27th. 1906 (not 
reported ).

The law of Receivers in England is concisely set out in 
Palmer’s Precedents, Part III., 10th edition, pp. 443. el seq.

The distinction between a Receiver and Receiver and Man
ager is pointed out at p. 445, as follows :—

“The appointment of a Receiver as distinguished from a 
Receiver and Manager does not impart any power to carry on 
business of the company. The duty of the Receiver is merely 
to take possession and protect the property over which he is 
appointed.” Manchester v. Midland Uailway Co., 14 Ch. D. 
645. hut if there is a going business comprised in the security 
th*- court has jurisdiction (except as regards statutory under
takings below mentioned) to appoint a Receiver and Manager, 
that is a Receiver to manage and carry on the business : Peck 
v. Transmaron Co., 2 Ch. D. 115. The doubts of Kay. d.. in 
Malins v. Vercy Ibbotson & Sons (1891 ), 1 Ch. 133. as to the pro
priety of appointing a manager were expressed in ignorance that 
the existence of the jurisdiction was attested by hundreds of deci
sions of the High Court and Court of Chancery made during 
the preceding twenty years.
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Debenture and debenture stockholders in this respect stand 
in the same position as other mortgagees, and mortgagees when 
their security comprises, expressly or impliedly, a business, a ri
ent it led to the appointment of a Receiver and Manager. Whit
by v. Challis [1892], 1 Ch. 34. County of Gloucester Hank v 
Budrey, etc., Co. [1895], 1 Ch. «29.

In the case of a statutory undertaking constituted by Act of 
Parliament or by provisional order, confirmed by Act of Par
liament, and not assignable, the Court can appoint a receiver. 
Gardner v. London, Chatham & Dover By. Co., 2 Ch. 201. but 
cannot even by consent appoint him manager, Blaker v. Herts, 
• le.. By. Co., 41, Ch. I). 399, Marshall v. South Staffordshire 
Trams, 1895. 2 Ch. 36. Pegge v. Seath Tramways Co.. 1895, 2 
Ch. 508. Palmer’s Precedents, 10th Kd., Pt. 3, pp. 445-6-7. These 
decisions were grounded on that in Gardner v. L. C. <(• />. lly. 
Co., 2 Ch. 201. The author cited goes on to shew that the basis 
of that decision was that the Court only undertook the man 
agement of a business with a view to the winding up and sale of 
the busi’ ess and that as the corporations in question in the 
above e -s could not be sold, no manager would he appointed. 
Obviou; / this reason does not apply when the Court has juris
diction to sell the undertaking. In Kngland power is expreolv 
given by 30 & 31 Viet., cap. 127, sec. 4, to appoint a manager.

In Diehl v. Carritt, supra, it was held that the Ontario 
Courts bad jurisdiction to appoint a receiver and manager 
at the instance of the debenture holders of a pulp and paper 
mill.

In Galt v. Erie, etc., B.W. Co., 14 Or. 499. a receiver and 
manager was appointed by an Ontario Court.

In Allan v. Manitoba, etc., B.W. Co., 10 Man. L.R. 106 a 
Court thought that Gardiner v. />. C. <f* /). By. was still applic
able notwithstanding that a railway can be sold and held that 
a mortgagee was not entitled to the appointment of a manager; 
see p. 115 of the report. Rut as above stated, this reasoning is 
not applicable where there is power as there now is In sell the 
rail wav. R.S.C. 140, 526, and see sec. 299 and Sage <f Short. 
Line By. 2 N.R. Eq. 321, Ritchie v. Central Ont. By.. 7 O LR 
727.

A receiver or receiver and manager is personally responsible 
on his contracts made as a receiver or manager but is 
entitled to be indemnified out of the estate. His creditors 
are entitled to be subrogated to his rights against the
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assets. Ile may, however, expressly contract that he will 
not be personally liable.

A receiver or receiver and manager is entitled to be 
indemnified out of the estate only for debts properly incurred 
and if, e.g., the Court has given him a limited borrowing power 
and lie exceeds it he may or may not be entitled to indemnity.

Calmer's Precedents, Pt. III.. 10th Ed., pp. 451-452, British 
Vouer,etc., Co., (1906), 1 Cli. 407, 1907, 1 Ch. 7)28, Burt v. Bull, 
189.7, 1 Q.B. 276, Strapp v. Bull, 1895, 2 Ch. 1 and other eases 
there cited.

A receiver and manager of a company coming under the 
jurisdiction of this Act would have in the first place to pay 
the working expenditures as defined by sec. 2, ss. 34, and would 
also be entitled to pay other necessary outgoings, if any.

Charlebois v. (it. AMV. Central lip., 11 Man. L.R. 135, might 
seem to he an authority to the contrary, but in the Charlebois 
case the receiver appears to have been a receiver simply, 
though described as receiver and manager. There were also 
other facts in this case to distinguish it.

The receiver cannot pay debts incurred prior to his appoint
ment because these would be debts of the Company and not of 
tlv receivership, but it was held in (iooderham v. Toronto <0 
Ni pi saint] 8 A.R. (Ont.) 685, that debts for working expendi
tures incurred before the date «if tin* receivership but not pay
able in the ordinary course till after, were payable by the 
receiver.

Creditors, however, who have claims for working expendi
tures entitled to priority may still claim on the moneys paid 
by the r«*ceiver into Court, ibid, p. 694.

The lien for working expenditure now covers property and 
assets as well as rents and revenues of the Company, see sec. 
2 (34). In Burnkill v. Hampton, etc., B.W. Co., 3 N.B. Eq. 
371. this provision was held not to be retroactive.

Nothing in the nature of speculative expenditure will be 
authorized by the Court and only in exceptional oases will the 
Court authorize an expenditure for the completion or extension 
of a railway. Ritchie v. Central Ont., 7 O.L.R. 727.

See Wile v. Bruce Mines By., 11 O.L.R. 200, as to power to 
appoint a receiver whether railway is under Provincial or 
Federal jurisdiction in the absence of legislation to the con
trary.

If a rcc«-iv«-r and manager is appointed, the Company, 
while it still subsists, necessarily loses control By the appoint
ment of a receiver the management of the road is not necessarily
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interfered with, but is still le* o the directors subject to the 
right of the receiver to watch the expenses : Lee v. Victoria It. 
U. Co., 29 (ir. 110, and to remonstrate when in his opinion 
they are needless and excessive, or if necessary apply to the 
court to have improper expenditures stopped : Simpson v. 
Ottawa, etc., A*.IV. Co., supra. A receiver should pay out of 
the moneys coining to him the expenses of the undertaking, 
the interest of the mortgagees and the balance into court : 
Ames v. Birkenhead Docks, 20 lleav. 022, subject, however, to the 
payment of penalties provided for by this Act : Ante, sec. 138. 
Where a line is not open for public traffic and there is not and 
is not likely to be any money for a receiver to receive, one ought 
not to be appointed even though there may be jurisdiction to 
do so, which is doubtful: lie Knott End Kail way Act, lh!>8 
(1001), 2 Ch. 8. When a receiver is appointed and put in 
control of the road the indebtedness which he incurs in Un
necessary operation and maintenance of the road is described 
as “working expenditure.” This term is defined by section 2 
(34), ante, and includes wages (Allan v. Manitoba, etc., It.IV. 
Co., 13 C.Ij.T. 340), necessary repairs ( Sa ye v. Short inn 
A*.IV. Co., 2 Can. Ry. Cases 271), but does not include all 
expenses of operation and management incurred by the Com 
pany apart from and outside of the receivership. Charlcbois 
v. (ircat, etc.. It. IV. Co., 11 Man. L.R. 135, nor in England 
cost of defending an action to establish claims prior to 
the receivership: Re Wrexham, etc.. A*.IV. Co., (1000), 1 Ch. 
201, 1000, 2 Ch. 430. The Charlcbois decision, however, was 
based on a particular order, not on the wording of the statute.

bviei'very M®* All such securities may he made payable to bearer, 
and shall, in that case, he transferable by delivery until regis
tration thereof, as hereinbefore provided.

o-rain* 2. While so registered, they shall be transferable by written 
tcred transfers, registered in the same manner as in the case of the 

transfer of shares. 3 E. VII., c. 58, s. 115.
Compare 8 Viet., cap. 10, secs. 45 and 47 (Imp.).
Debentures are not void because they are not made payable 

to nnv particular person as their legal effect in that ease is an
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livery : Eastern Townships v. Compton, 7 R.L. 440 ; McFarlaw 
v. St. Cisaire, M.L.R. 2, Q.B. 160, 14 S.C.R. 738 ; and tin* mere 
fact that they are under seal and are made by statute a charge 
upon the company’s property does not deprive them of their 
negotiable character : Bank of Toronto v. Cobourg, etc., /«MV. Co.,
7 O R 1 ; and this case also decides that the strict rules of com
mon law applicable to deeds does not apply, but rather the rules 
of the law merchant ; and so the fact that debentures are issued 
with 1 lie name of the payee in blank and that name is afterwards 
filled in by the company's secretary does not invalidate them.

As against a transferee for value without notice the company 
cannot set lip that the bends were improperly issued : Webb v.
Ilcrnt liait, L.R. 5, Q.B. 642; and where there lias been no legal 
transfer the company cannot set up against the equitable trans
feree any claims it may have against the tranferor, even though 
he may upon the register still appear as the legal owner : 
lie Horn ford Canal Co., 24 Oh. I). 85; nor can it set off against 
the assignee rent due from the assignor since his assignment :
Wats»m v. Mid Wales H.W. Co., L.R. 2, O.P. 593.

147. The company may, for the purposes of the under-Kmlwby 
taking, borrow money by overdraft or upon promissory note,j!t'c?rdrmf1, 
warehouse receipt, bill of exchange, or otherwise upon the credit 
of the company, and liecome party to promissory notes ami bills 
of exchange.

2. Kvery such note or bill made, drawn, accepted or endorsed */*™r.bin 
by the president or vice-president of the company, or other {£„,Jf'e how 
officer authorized by the by-laws of the company, and counter
signed by the secretary of the company, shall be binding on the 
company, and shall lie presumed to have lieen made, drawn, 
accepted or endorsed with proper authority, until the contrary 
is shown.

3 It shall not be neeessarv in anv ease to have the sealNo whinw—nof the company affixed to any such promissory note or bill of
exchange.

4. Nothing in this section shall be construed to authorizes«miip«> 
the company to issue any note or bill payable to bearer, ort-imr. 
intended to be circulated as money, or as the note or bill of a 
hank. 3 E. VII., e. 58, s. 116.

The words “may borrow money by overdraft, etc.,” were 
first introduced by the Act of 1903.
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As the section now stands a railway is enabled to borrow 
money not only by promissory notes and bonds but by almost 
any method now known in finance. In England where a similar 
power to make notes is not expressly given it has been laid down 
that it will only be implied where a company cannot do busi
ness without it. and in the case of railway companies it will not 
be inferred from a mere power to incur debts : Bateman v. Mid 
Wales l>. IV. Co., L.R. 1, C.l\ 499 ; but see Be Peruvian B.W. Co., 
L.R. 2, Ch. til7. Before express power to make notes was given 
the same rule was laid down in Ontario: Topping v. Buffalo, etc., 
B.W. Co., 6 U.C.C.P. 141 ; but sometimes such power was con
ferred by the company’s special act : Kingston, etc., B.W. Co. 
v. Gunn, 3 U.C.R. 368. Debentures or coupons would not he 
treated as promissory notes where the company had no power to 
give such notes : Geddes v. Toronto Street B.W. Co., 14 V.C.C.P. 
513; where power is given to certain officers to make notes a note 
purporting to be made by the company but not signed by the 
persons authorized by statute or by-law is invalid: Mechanics 
Bank v. Bramley, 25 L.C.J. 256 ; Jones v. Eastern Townships, 
etc., Co., M.L.R. 3, S.C. 413; and where the secretary of a com
pany had power to make notes, but instead indorsed one for the 
accommodation of another, it was held that a person who took 
the note with knowledge of the circumstances could not recover 
from the company : Union Bank v. Eureka, etc., Co., 33 N.S.R. 
302; but in Quebec this defence would not be open to an indors r 
of a note made by a company who was himself being sued by 
another: Balt v. Atlantic, etc., B.W. Co., 3 Que. P.R. 315. For 
a general recent discussion of this subject see Bridgewater 
Cheese Co. v. Murphy, 23 A.R. <16, 26 8.C.R. 443.

Derwnluy1 143. Neither the president, vice-president or secretary. ■ r 
lable any other officer of the company so authorized as aforesaid, shall 

be individually responsible for any such promissory note or 
bill of exchange made, drawn, accepted or endorsed, or counter
signed by him, unless such promissory note or bill of exchange 
has been issued without proper authority. 3 E. VII., c. 58. 
s. 116.

Where an officer of a company makes a note having no power 
to do so the payee cannot sue that officer for the value <>f the 
note, as ignorance of his authority is ignorance of a matter of 
law not of fact and gives no cause of action : Struthers v. Mac
kenzie, 28 O.R. 381 ; particularly if the company has not repudi
ated its liability; Bank of Ottawa v. Barrington, 28 V.C.C.P. 
488.
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Purchase of Railway Securities.

149. No company shall, either directly or indirectly, em-company 
ploy any of its funds in the purchase of its own stock, or in purchase 
the acquisition of any shares, bonds or other securities, issued"^* 
by any other railway company in (’anada, or in the purchase or 
acquisition of any interest in any such stock, shares, bonds or 
other securities: Provided that nothing in this section shall 
affect the powers or rights which any company in Canada hadJSjJJJj01 
or possessed on the first day of February, one thousand nine*avcdi 
hundred and four, by virtue of any Special Act, to acquire, 
have or hold shares, bonds, or other securities of any railway 
eoi., any in Canada or the United States. 3 E. VII., c. 58,
• no.

In the former Act sub-sec. (2) provided the penalty. This is 
now contained in sec. 376, infra.

Apart from statute, “it is at first sight beyond the power of 
one trading corporation to become shareholder in another and 
to apply its funds for that purpose.” If. however, it is author
ized by its charter or special Act. it may of course do so: Re 
Harnais Hanking Co., L.R. 3 Cli. 105, at p. 112; and a railway 
company cannot, without express authority, purchase shares in 
another company : Salomons v. Laing, 12 Beav. 339; but, semble; 
where authorized to hold a certain number of shares in another 
corporation, it may take up new stock issued in respect of the 
holdings which it is authorized to possess: Créât Western R.W.
Co. v. Metropolitan R.W’. Co., 11 W.R. 481 ; nor can a railway 
company without express authority secure the capital of and 
guarantee the profit of a connecting steamboat line: Colman v. 
Eastern Counties R.W. Co., 10 Beav. 1.

The general principle that a company without express power 
or necessary implication cannot buy shares of another company 
was discussed and re-aflirmed in Re British, etc., Assn., 8 Ch. I).
679.

Dealing with the English Companies Acts Buckley says:—
‘The vexed question of the legality of the purchase of its 

own shares was set at rest by the decision of the House of Lords 
in Trevor v. Whitworth 12, A.C. 409. Gen. Property Invest
ment v. Matheson, (1902), 2 Cli. 14. and the principle in Re 
Dron field Silhstone Co., 17 Cli. I). 76, which for some years 
created perpetual difficulty in advising upon operations with

13-* l.
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respect to capital by limited companies under these Acts was 
swept away.” Buckley, 9th Ed., pp. 136-7. And it was held in 
Bcllerbu v. Howland, 1902, 2 Chy. 14, that the surrender of 
shares to the company can he supported only when a forfeiture 
would have been justified.
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Construction op Railway.

Limitation ol" time for construction, 150.
General powers, 151 to 156.
Location of line—

Surveys, plans, profiles and books of reference, 157 to 
to 166.

Mines and minerals, 169 to 171.
Taking or using lands—

Crown lands, 172 to 175.
Lands of other railway companies, 176.
Lands of private owners—

For right of way, stations and terminals, 177.
For additional purposes, 178.
For construction or repairs, 179.
For ballast pits, water materials, and right of way 

thereto, 160.
Purchase of whole lot when more advantageous, 181.
For snow fences, 182.

Sale and conveyance, 183 to 190.

Limitation of Time for Construction.

150. If the construction of the railway is not commenced commence- 
and fifteen per centum of the amount of the capital stock ismenl' 
nut expended thereon within two years after the passing of the 
Act authorizing the construction of the railway, or if the rail
way is not finished and put in operation within five years from completion 

tlie passing of such Act, then the powers granted by such Act, 
or by this Act, shall cease and l>e null and void as respects so 
much of the railway as then remains uncompleted. 3 Edw.
VII., cap. 58, sec. 117,

This is identical with section 117 of the Act of 1903 except 
that the word “of” is substituted for the word “on” in the 
K'-eond line. In the 1903 enactment the word “five” was sub
stituted for the word “seven” in the fifth line.

|1»6]
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A somewhat similar provision will be found in the English 
Tramways Act, 33 & 34 Vic., cap. 78, sec. 18, and under it it 
was held that “works” were not “substantially commenced” 
merely by purchasing land for the purpose of erecting a gen
erating station or by giving an order for the execution of cer
tain parts of the works; and it was further held that the “sub
stantial commencement” of the works means the execution of 
physical works and not mere preliminary preparations: Attor
ney-General v. Bournemouth Corporation (1902), 2 Cli. 714; 
and see Montreal, etc., /MV. Co. v. Chateauguay, etc., /«MV. I'o., 
35 S.C.R. 48, and notes 4 Can. Ry. Cas. 83; and therefore the 
defendants were restrained from commencing or continuing to 
construct the tramways authorized by their provisional order. 
Where, however, a railway thirteen days before the time lim
ited for exercising its powers of expropriation entered on 
lands, it was held that the entry was proper and the land 
being bona fuie required for the purposes of the railway, the 
defendants could not be restrained from entering even though 
they could not possibly complete their railway within the time 
limited: Tiverton, etc., /«MV. Co. v. Loosemorc, 9 A.C. 480; mid 
where by an Act passed on August 9th, 1899, the powers of the 
company to take lands were to cense three years after its enact
ment, it was held that the three years did not expire until after 
August 9th. 1902: Goldsmith fs Company v. West Metropolitan 
/MV. Co. (1904), 1 K.B. 1. As to powers at common law after 
such expiration, see Midland /«MV. Co. v. G. IV. 11. Co. (1900). 
A.C. 445.

Where a railway company enters on land ami its charter 
then expires, but is revived by a subsequent Act and all prop
erty previously acquired is vested in the revived company, the 
land which the company whose charter has expired had expro
priated does not revert to the former owner or to the Crown, 
but remains sufficiently vested in the old company to permit of 
its conveyance to the company as revived: Grand Junction I! 
TV. Co. v. Miti'ind, 7 A.R. 681.

Where a railway company had surveyed and filed plans for 
one-third of its length and had done some construction work 
such as grading, blasting and felling trees, this was held to tx- 
sufficient evidence that the company had commenced operations 
within the meaning of its charter to prevent a forfeiture, and 
ns the railway was authorized to construct in sections it was not 
bound before beginning work to file plans of the whole line: 
Ontario, etc., //.TV. Co. v. Canadian Pacific /MV. Co., 14 OR 
432.
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In lie Stratford, etc., li.W. Co. and Perth, 38 U.C.R. 112, 
it was decided by a divided court that as the railway had not 
filed plans showing the whole of their route they could not 
exercise the powers conferred upon them by their charter. 
These cases are discussed in argument in Yale Hotel Company 
v. Vancouver, cte., li.W. Co., 3 Can. Ry. Cas. 108.

Effect of Forfeiture. Failure to commence operations within 
the required time does not extinguish the claims of creditors 
against the shareholders in respect of unpaid stock due under 
see. 10S, ante : Hughes v. Lalonde, 18 R.L. 205; Hay v. Blair, 
12 U.C.C.I*. 257 ; Port Dover, etc., RAY. Co. v. drey, 36 U.C. 
p. 425.

A forfeiture may he waived by the Legislature which may, 
by special enactment, either expressly or impliedly continue the 
charter: Toronto v. Crook shank», 4 U.C.R. 300; and see Grand 
Junction li.W. Co. v. Midland, 7 A.R. 681.

Where a company has failed to comply with the conditions 
precedent to beginning operations it has been held in Quebec 
that such non-compliance docs not ipso facto operate as an 
extinction of the company nor a revocation of the charter as 
that can only he done at the suit of the Attorney-General and 
not hv injunction or other proceeding taken by a private indivi
dual : Roy v. La Compagnie, etc.. 11 L.N. 359, 14 Q.L.R. 255 ; 
Dominion Salvage Co. v. Attorney-General, 21 S.C.R. 72; Com- 
pagnie. <tr., v. Hascony, 20 L.C.J. 306; and the same rule has 
been laid down for Ontario hv the Supreme Court : Hardy v. 
Pi'-fonl. etc., Co., 29 S.C.R. 216. But see Hodgins v. OMlara, 
38 C L.J. 81, a decision of Lount, J., in an insurance case to 
the contrary.

A company authorized by a Dominion Charter to construct 
and operate railways or tramways between certain points in 
tie- Province of Quebec, was held to he subject to the clauses 
of the Railway Act relating to the limitation of time for con
struction : Montreal Pari; and Island li.W. Co. v. Chateauguay 
<< Xart In m li.W. Co., 35 S.C.R. 48; 4 Can. Ry. Cas. 83.

A railway company which has allowed its powers as to 
construction to lapse by non-user, within the time limited in 
its charter and which does not own a railway within the limits 
of the municipality where such powers were granted, has no 
interest sufficient to maintain an injunction prohibiting the 
construction therein of another railway or tramway, nor prob- 
ablv could an injunction he maintained against another com
pany authorized to construct under article 479 of the Que-
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bee Municipal Code, even though such powers had not lain 
allowed to lapse; ibid. The question arose in this ease as to 
whether a company whose powers to construct have lapsed 
could enter into an agreement with a municipality under article 
471) of the Quebec Municipal Code. The court were not agreed 
and the point was not necessary for the decision of the cane. 
It is submitted that such an agreement is competent as the 
Legislature can at any time waive the forfeiture. See also the 
eases collected in 4 Can. Ry. Cas. at pp. 97-101.

General Powers.
By see. 79, ante, the powers granted by this Act are con

ferred only upon companies incorporated by Special Act; by 
see. 299, sub-sees. T>, (i and 7 where an individual purchases a 
railway or section of a railway he must apply for incorpora
tion at the next session of Parliament. Sec. 1T>1 also confers 
the powers granted therein upon the “company,” which hy 
see. 2 (4), ante, means a railway company and includes any 
person having authority to construct or operate a railway. The 
<mly authority conferred upon a person to do so is given by we. 
299. post, and then only subject to the limitations therein con
tained. Apart from statute a receiver might bave power to 
construct or operate, but only so far as the court or the 
deed under which he acts gives that power to him. (see 
section 148, ante, and notes), and presumably an individual 
and not a company might be appointed under sections 8(m ami 
368, infra, to carry out a scheme of arrangement propounded 
by the directors of an insolvent company. Apart from these 
provisions the powers conferred by the Act can only be exer
cised by a corporation ami not by individuals who, while they 
might build and operate a railway, would not have any of the 
rights, privileges or immunities granted by this statute and 
their liability would depend upon the common law. They 
would thus have no power to enter on or injure the lands of 
others and would be liable for all damages caused by them in 
the nature of a nuisance or a trespass, whether they had been 
guilty of negligence or not. The result is that for all practical 
purposes no one but a corporation can build or operate a rail
way in Canada, nor can one railway’ exercise the powers con
ferred upon another unless the latter’s charter powers have 
been conferred upon the former by statute: Yale Until Co. x 
Vaneouver, ete., It.W. Co.. 3 Can. Ry. Cas. 108; and therefore 
a railway which has performed work and spent money upon
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the construction and operation of another’s line without author
ity cannot recover for their value: Great Wetiern It.W. Co. v. 
Preston. tie., It.W. Co.. 17 U.C.R. 477. And so a railway com
pany which runs its trains over another’s line without author
ity would not lie entitled to the protection of the statute and 
would In* liable at common law for all damages which it caused 
to others in the course of its unwarranted occupation and oper
ation: Welleant v. Canaria Southern It.IV. Co., 21 A.R. 297. 
Reversed upon the facts : Michigan Central It.W. Co. v. WVI- 
Uan*. 24 S.C.R. 309, and see the remarks of Karl (’aims in 
Gardner v. London, etc., It.W. Co., L.R. 2 Ch., at p. 212 quoted, 
2 (’an. Ry. ('as. 259.

Subject, however, to the limitations about to be mentioned 
a company which carries on the operations which arc expressly 
authorized by its act of incorporation with due diligence and 
without negligence is not liable in an action for any damages 
which naturally How from performance of the works which it 
is authorized to execute : Canadian Pacific It.W. Co. v. I toy, 1 
Can. Ry. ('as. 19f>, following derides v. Bann Iteservoir, 3 A.C. 
430, and Hammersmith It.W. Co. v. Brand, L.R. 4, ILL. 171, 
and the previous state of the common law imposing liability can
not render inoperative the positive enactment of a statute : Can
adian Pacific It.W. Co. v. Itoy, supra. This view bad been com
batted in the Province of Quebec where it had been held that 
notwithstanding the powers conferred upon railways by the 
Railway Act, 51 Vic., cap. 29 (D.), a railway company was 
liable under the civil law in force in Quebec though they carried 
out the works authorized by statute without any negligence on 
their part. See 1 Can. Ry. Cases 170 and notes, 2 Can. Ry. 
Cases, pp. 303-305, but by the decision of the Privy Council, 
supra, the law laid down for the Province of Quebec is now 
the same as in the other Provinces and in England. Similarly 
a railway company to which the Act 51 Vic., cap. 29. applied 
being authorized by law to carry cattle and as a necessary 
incident thereto to maintain pens for herding them are not 
liable if in the ordinary exercise of their powers they create a 
nuisance: Bennett v. Grand Trunk It.W. Co.. 1 Can. Ry. Cas. 
4;>1. following London, etc., It.W. Co. v. Truman, 11 A.C. 45; 
nor were they prior to the Act of 1903 liable for fires set 
out by their locomotives unless some negligence on their 
part could be shown : Canadian Pacific It.W. Co. v. Boy, 
supra, and eases cited in notes 1 Can. Ry. Cases 208, et 
srq.. but section 298, infra, has altered the law in this parti-
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eular, though in other respects it is still the law in the ease of 
railway companies that all injuries resulting from the proper 
operation of the company under their powers expressly or 
impliedly granted them by statute are deemed to In* included 
in the compensation granted under the terms of the statute ami 
must he recovered under its provisions nor can they he made 
the subject of an independent action : Powell v. Toronto, ttr., 
It. IV. Co., 2Ô A.It. 209; Hammersmith v. Brand, L.K. 4. 11.L 
171 ; Brodeur v. Itoxton Palls 11 R.L. 447; and if a contractor 
is building part of the line for the railway and necessarily 
causes damages he may claim the benefit of the statute : lit ti
de u v. Onderdonk, 34 (J.L.J. 414. The following are addi
tional instances of the application of this principle : Temporary 
inconvenience caused to land owners during construction : 
llendrie v. Onderdonk, supra. Vibration caused by railway 
trains passing along an adjoining highway : Powell v. Torimtu, 
etc., It.W. Co., supra: the laying of street railway tracks closer 
to one side of the street than the other : Attorney-Gt neral v. 
Montreal St rat It.W. Co., 1 L.N. 580; the escape of electricity 
from the tracks of a street railway company, causing injury to 
the operations of a telephone company where that is a natural 
incident to operations legalized by statute ; Pastern, etc.. It W 
Co. v. ('apt Town Telephone Co. (1902), A.O. 381 ; but tin* 
“power” to do a particular thing as, for instance, to construct 
a railway, dot's not justify the undertakers (to use a general 
worfl) in doing that thing so as to cause a nuisance unless by 
express language or necessary implication that is stated or 
must be inferred: Shelfer v. City of London, etc., Co. (1895 . 
1 Ch. 287, at p. 290 ; see National Telephone Co. v. Btdtr 
(1893), 2 Ch. 186; and so any company is always liable where 
fires were set by its locomotives anti negligence or defective 
appliances could be proved : Rainville v. Grand Trunk /.MV 
Co., 1 Can. Ry. Cas. 113. anti other cases reported anti cited. 
ibid. So also an interference with ancient lights or causing a 
subsidence of the soil is not expressly or impliedly authorized 
ami damages therefor can be recovered: Jordeson v. Sutton 
(1899), 2 Ch. 217, and vibration caused by the operation of 
heavy machinery in a power house : Hopkin v. Hamilton Eire- 
trie Light Co., 2 O.L.R. 240, 4 O.L.R. 258; and the privileges 
conferred by its charter upon a street railway company f«>r 
the construction and operation of its railway upon the public 
streets do not relieve it from damages to the owners of prop
erty adjoining its power house arising from smoke, noise, and
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Tihration in so far as they depreciate the rental or selling value 
of the property : G area u v. Montreal Street /MV. Go., 2 Can. 
By. Cas. 207; and a railway company lias no right to allow 
simike to escape for a longer time than is absolutely necessary : 
South Eastern /MV. Co. v. London Count g Council, 84 L.T. 
6:12; and any careless oppressive or arbitrary exercise of its 
statutory powers will render the company liable to an action 
for damages ; Sutton v. Clarke, 6 Taunton, 34; East Fremantle 
v. Annis (19021, A.C. 213, and where work is carried on night 
and day to the discomfort of adjoining owners that being an 
admittedly unreasonable exercise of its powers it will be res
trained : Roberts v. Charing Cross, etc.. 11.W. Co., 87 L.T. 732, 
19 T.L.R. 160. So also where work is entered upon before par
liamentary powers are actually granted the company takes the 
risk of liability for all damages which may be caused thereby ; 
Ash v. Gnat Northern R.W. Co., 19 T.L.R. 639, and an escape 
of electricity due to a failure to exercise the high degree of 
care, skill and foresight required of persons engaging in oper
ations of a dangerous nature is actionable negligence notwith
standing the existence of a statute authorizing the use of elec
tricity : 1‘nifal Electric Co. v. Here, 32 K.C.R. 426. There is 
said to be a distinction between the powers conferred upon the 
municipality and those conferred upon a railway company 
respectively to expropriate property, as the former exists for 
the public good and the latter is primarily a commercial enter- 
pr se and therefore it is said that their charters should be more 
rigidly construed : TIarding v. Township of Cardiff, 29 fir. 308.

The eases dealing with the various classes of powers confer
red upon railways will be found referred to under other appro
priate sections.

151 The company may, for the purposes of the undertak
ing. subject to the provisions in this and the Special Act con
tained,—

l or the purposes of the undertaking a company may exer- 
■ it* statutory powers though the result may be to deprive 
tin' owners of property of a mine which is upon their lands, 
*"6 'I il ‘‘ould be shown that the company were acquiring the 
land not for the purposes for which the powers were given, but 
lor sonic collateral object as, for instance, to sell at a profit, the 
exercise of its powers for such a purpose would be restrained :

pany.
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Jenkins v. Centrai Ontario K.W. Co., 4 O.R. 593. And tin* 
court may always control the powers of a railway company 
when exercised for some colorable purpose: Gal Iowan v. Lm]. 
don, L.R. 1 II.L. .‘14; Evers field v. Midsussejr II.W. Co., 3 |),*. 
(i. & *1. 28H; I)odd v. Salisbury ti. IV. Co.t 5 Jur. N.S. 7KI; 
Carington v. Wycombe II.It7. Co., L.R. 3 (’ll. 377. As was said 
by Lord (’aims in Hiehmond v. Xorth London II. W. Co., LR. 
3 Ch. at p. 1)81, “One of the best established objects of tin- 
jurisdiction of this court is to take care that companies exer
cising powers under their acts shall not exercise them other
wise than for the purpose of the act.” This was d and 
followed in Xilian v. St. Catharines, etc.. II. W. Co., 1(1 O.R. 4.">!!, 
at p. 473. See also lie Watson and Northern II.W. Co.. T> O.R. 
550.

The term “undertaking” used in this paragraph is defined 
ante, sec. 2 (33).

(fl) enter into and upon any Crown lands without previous 
iftiiT»' license therefor, or into and upon the lands of any person 

whomsoever, lying in the intended route or line of the railway. 
8urvfjrH. fm,i make surveys, examinations or other necessary arrange

ments on such lands for fixing the site of the railway, and set 
out and ascertain such parts of the lands as are necessary and 
proper for the railway;

Formerly 118(a). This section relates only to preliminary 
surveys and staking out of the land. Where a company desires 
to take, use or occupy Crown lands sections 172 to 17"), infra, 
would govern, and a previous license to do so would have to Ik* 
obtained; similarly where the company desires to occupy the 
lands of individuals sections 177 to 180, infra, would apply and 
necessary notices must be given and a warrant for immediate 
possession obtained if that is required.

Receive (b) receive, take and hold, all voluntary grants and dona
tran t* endonuses, t ions of lands or otln-r property or any bonus of money or 

debentures, or other benefit of any sort, made to it for the pur
pose of aiding in the construction, maintenance and accom
modation of the railway; but the same shall be held and used 
for the purpose of such grants or donations only ;

Formerly 118(6). Where lands belonging to the Dominion 
of (’anada are given bv way of subsidy to a railway company

8
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th«t company takes the lands subject to all the conditions set 
out in the Dominion Lands Acts, so far as they van lx* made 

•able to railways, whether those conditions appear in the 
patent to the company or not: Calgary, etc., R.W. Co. v. The 
King. H Exchequer 83. 33 8.0.R. 673. This case was appealed 
to tiie Privy Council (1904), A.C. 765, where it was held that 
a reservation of “Mines ami Minerals” only included gold and 
silver.

Conations. “Mere donations arc sometimes highly beneficial 
to the donors and frequently the construction of a line of rail
way will give value to estates which till then were almost value
less." Girouard, .1.: Quebec, etc., ICW. Co. v. Oibsone, 29 S.C. 
]{. 340, at p. 358. But where there is a covenant on the part 
of a railway company to locate its line through the lands con
veyed that covenant in itself takes the grant out of the category 
of donations and makes it a conveyance for value, ibid. Where 
a grant of lands or payment of a bonus is made to a rail
way company in consideration of covenants hv the latter to 
undertake certain works or operate or maintain its line in a 
specific manner, difficult questions arise as to how far such 
covenants can he afterwards enforced against the company. See 
this subject discussed in 1 Can. Ry. Cases, pp. 289 to 297, where 
a number of Canadian decisions are quoted.

(r) purchase, take and hold of ami from any person, 
any lands or other property necessary for the construction, 
maintenance and operation of the railway, and also alienate, sell 
or dispose of, any lands or property of the company which for 
any reason have become not necessary for the purposes of the 
railway ;

Voder sub-sec. (c) of the above section, the railway com
pany may expropriate the lands of municipalities. Tn re C.T. 
/•*'/. Co. and Cities of 81c. Henri rf* Sir. Cunegonde, 4 Can. Ry. 
Cas. 277, and see notes see. 178, infra.

(d) make, carry or place the railway across or upon the 
lands of any person on the located line of the railway :

Formerly section 118 (r) and (d). Compare 8 Vic., cap. 18, 
sec. f> ilmp.). See also notes to sees. 157 to 210, infra.

hen lands have been acquired for the purposes of the com
pany they liecome impressed with a trust in favor of the public 
and can he used only for railway purposes unless they after-

Acqulre
property.

DiftpOW Of 
property

Placing of 
railway.

5
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wards, for any reason, fall within the description of “super
fluous lands’* as they are known in England (8 Vie., cap. 18, 
see. 127 (Imp.)), when under the provisions of the latter part 
of this suh-sevtion they may he sold or disposed of: (hand Trunk 
P.IV. Co. v. Vallicar, 2 Can. Ky. ('as. 245, 3 Can. Ry. ('as. .!!>!). 
but without such express powers a railway company cannot 
sell or alienate its lands: MuUincr v. Midland A*.IV. Co.. 1] 
Oh. 1). till; Vrai! v. (hand Trank A*.IV. Co., 8 O.U. 499; and 
generally it is for the railway company, when its good faith is 
not attacked, to determine whether lands owned by it are super
fluous or not, hut this rule does not apply where an execution 
creditor is trying to realize an execution against the company’s 
lands not required for the purposes of its railway: AY-., */ . 
A*.IV. Co. v. (Inal Wcshrn A’.IV. Co., 1!) (ir. 43; and a railway 
company has no greater power to grant an easement in the 
nature of a farm crossing or a right of way over, or the right 
to lay a sewer under its premises than it has to convey the lands 
themselves: (!uthri< v. Canadian Pacific PAY. Co., 1 Can. Ky. 
Cases 1; Canadian Pacific A*. IV. Co. v. (Infinie, 1 Can. Ky. 
Cases!); (hand ’Trank PAY. Co., v. Vallicar, supra : Cnaihi 
Southern PAY. Co. v. Siaejara Palls, 22 O.R. 41. And the 
same cases show that where the right to an easement depends 
upon the presumption of a lost grant no such easement « an he 
acquired over railway lands which are in use for the general 
purposes of the company. See also Great Western PAY. Co. 
v. Talbot (1902), 2 < h. 759.

Hut see the notes on farm crossings under sections 252 and 
253, infra.

The question whether lands have become ‘‘superfluous” 
within the meaning of the English Act cited above is a question 
of mixed law and fact to be determined upon each ea-e as it 
arises: Mae fie v. Callander, etc., PAY. Co. (1898). AC 27". 
For other English decisions upon this subject see Browne & 
Theobald 3rd Edition, pp. 234 to 236.

crow and (r) rroSN any railway, or join the railway with any other 
wan nth», railway at any point on its route, and upon the lands of such 
railway*, other railway, with the necessary conveniences for the pur

poses of such connection;
Formerly section 118(c). See sections 176, 227 to 209. 

infra, and notes.



GENERAI. POWERS. *05Sec 1511

if) make * operate, alter and maintain the railway construct
’ ' and oiwr-

with one or more sets of rails or tracks, to be worked by the%y"“' 
force and power of steam, electricity, or of the atmosphere, or 
by mechanical power, or any combination of them ;

Formerly section 118(A). Compare 8 Vie., cap. 20, see. 60
(Imp.).

The word “operate” in line one has been added and the 
word “maintain” substituted for “keep in repair.” The words 
“of animals” have been omitted after “atmosphere” in line 3.

(</1 eonstruvt, erect and maintain all necessary and conven- auiidinge,
equipment

ient roads, buildings, stations, depots, wharls, docks, elevators,etc. 
and other structures, and construct, purchase and acquire sta
tionary or locomotive engines, rolling stock, and other appa
ratus necessary for the accommodation and use of the traffic 
and business of the railway ;

Formerly section 118(7). Compare 8 Vie., cap. 20. see. 16 
& 86 Imp.). The 1003 enactment was altered by the inser
tion of the words “roads.” “docks,” “elevators, and other 
structures,” and the employment of the word “rolling stock” 
in place of the words “carriages, waggons, floats, and other 
machinery.” The word “traffic” has been substituted for 
“p singers and freight.” “Rolling stock” is defined by sec.
2 24' and “traffic” by see. 2 (31), ante.

For notes upon the erection of stations see see. 2Ô8, post.
1A make branch railways, and manage the same, and for Branch 

that purpose exercise all the powers, privileges and authority WM>"‘ 
necessary therefor, in ns full and ample a manner as for the 
railway ;

Formerly section 118(A). Before the 1903 enactment read 
as follows “ Make branch railways if required and provided for 
bv this or the special act and manage,” etc. By sections 121 
and 122 of the Act of 1888, there was power to make branch 
railways for the purposes therein mentioned and these sections 
now appear with various amendments as sections 221 to 226.
The eases upon this subject will be found in the notes to those 
sections. For the English provisions upon this subject, compare 

> and 6 Vic., cap. 5*>, sec. 12, and 8 Vie., cap. 20. see. 76. The 
latter empowering the owners of land adjoining the railway to 
nnkc branch lines to it

45
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pawcuKent (•) take, transport, carry and convey persons and goods ou
and freight the railway, regulate the time and manner in which the suiue 

shall be transported, and the tolls to be charged therefor;
Formerly section 118 (t). Compare 8 Vic., cap. 20, see. 86 

(Imp.). The conditions under which passengers and goods are 
to lie carried are laid down in sections 211 to 231, infra, and 
the provisions as to tolls in sections 251 to 280. “Toll” is 
defined by section 2 (x), ante.

■gmf (j) fell or remove any trees which stand within one liun 
dred feet from either side of the right of way of the railway, or 
which are liable to fall across any railway track;

Formerly 118(j). The damages which flow from the exer
cise of this right should he the subject of compensation uud 
arbitration under the act. The owner has no right of action in 
the courts for the value of trees cut down: Evans v. Atlantic, 
etc., R.W. Co., M.L.R. fi S.C. 493, but the right to cut trees is 
distinct from the right to take land and if a company wishes to 
exercise such right they should serve a distinct notice and offer 
compensation therefor, and if no such notice is given, arbitrators 
in fixing damages for taking land cannot allow in addition 
damages for the possibility that the owner’s trees may In» cut 
down: Hr Ontario, etc., R.W. Co. v. Taylor, 6 O.R. 338. Where 
trees are cut down by a railway company in exercise of this 
right the timber belongs to it; subject always to the liability to 
pay the true owner compensation therefor under the act; hut 
if instead of proceeding under the expropriation clauses of the 
statute the owner sues the eompany for the damages, his action 
will lie barred after one year under sec. 306. sub-see. 1. infra: 
McArthur v. Northern, etc.. R.W. Co., 15 O R. 733, 17 A.R. 86. 
Lumsdrn v. Temiskaminq <(■ Northern Ontario Ry. Commission 
et al., 15 O.L.R. 469. 7 Can. Ry. Caa. 156.

Make (/,) make or construct in, upon, across, under or over any
tunnels
wo<rk»hvr rai,WH.v' lrfi,nwa.v* river, stream, watereouse, canal, or highway.

which it intersects or touches, temporary or permanent inclined 
planes, tunnels, embankments, aqueducts, bridges, roads, ways, 
passages, conduits, drains, piers, arches, cuttings and fences;

Formerly section 118ffr). Compare 8 Vie., cap. 20. see 16 
(Imp.). As to crossing railways and tramways see sub section 
(r), ante and sections 176. 227 to 229. infra: for crossing 
rivers, streams, watercourses or canals see sections 230 to 234,
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infra; for crossing highways, sections 235 to 243; for drainage 
works, sections 250 and 251 ; for fences, sections 250 and 251 ; 
for fences, sect ions 254. 255 and 407 ; bridges, tunnels and 
other structures, 250 and 257.

(/) divert or alter, as well temporarily as permanently, the invert
* * highway*

course of any such river, stream, watvreouse or highway, or*l|l,l).ewwlef' 
raise or sink the level thereof, in order the more conveniently 
to carry the same over, under or by the side of the railway ;

Formerly see. 118(/). Compare 8 Vie., cap. 20, sec. 16 
(Imp ). For cases in which a highway may la* diverted see 
notes to sections 237, infra, or a water way sections 230, 250 and 
251.

i mi i make drains or conduits into, through or under any <’<»netrwt
* drain*.

lands adjotntng the railway, for tin* purpose of conveying water 
from or to the railway ; For meaning of adjoining see Murplnj v.
C./'./f. Co., 5 Can. Ry. Cas. 477.

Formerly section 118 ( w ). Compare 8 Vic., cap. 20. see. 16 
(Imp ). See see. 180, infra, for method of obtaining water 
required by the railway.

(m) divert or alter the position of any water-pipe, gas-pipe, invert 
sewer or drain, or any telegraph, telephone or electric lines, pi^s, and 

wires or i>olee ;
Formerly section 118(h). Before the Act of 1903. The 

won Is “electric lines, wires or jhiIcs” were “electric light, wire 
or pole.” The meaning of “electric lines,” in this connection 
does not seem to Is* quite clear. It would almost seem to con
fer power to divert or alter the position of an electric railway 
track.

(a) construct, acquire and use telegraph, telephone or elec- Telegraph, 

trie lines and plant ;
Formerly section 118(o). The section originally read 

“Construct or acquire electric, telegraph and telephone lines 
for the purposes of it* undertaking.” The words in italics hav
in'/ hecn left out it might In* argued that a railway is not now 
restricted in the construction of works of this character to 
cases where it is necessary for or cognate to the main object of 
its iiuorporation, but by section 244, infra, it is expressly pro
vided that the company may construct and operate telegraph 
and telephone lines upon its railway for the pur/wse* of its 
und( rtaking; so that in this sub-section the former limitation is
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preserved in effect. See also notes to sub-see. (</), infra, and 
to sections 244 to 247.

(p) from time to time alter, repair or discontinue the 
works hereinbefore mentioned, or any of them, and substitute 
others in their stead; and,

Formerly section 118(p). Compare 8 Vic., cap. 20, see. 86 
(Imp.).

The powers granted by this clause are not limited to tin- 
time granted by the special act or railway act for the con
struction of the railway, and so they may alter and repair old 
works, or substitute new works for them after the time limiti-d 
for originally constructing those works has expired: Elm sit // v. 
North Eastern /«MV. Co. (1890), 1 Ch. 418. On the general 
subject of repairs see sections 202, 209 and 1183.

(q) do all other acts necessary for the construction, main
tenance and operation of the railway. 3 Edw. VII., cap. 58, 
sec. 118.

Formerly section 118(</). Compare 8 Vic., cap. 20. sec. 16 
(Imp.). It has been held in England that a similar provision 
limited a railway company in the exercise of the powers granted 
by this section to cases in which the proposed works were actu
ally necessary for the “construction, maintenance and opera
tion” of the railway, ami the mere fact that works not in terms 
authorized might save expense to the company is no ground for 
allowing the latter to execute them ami so a railway which 
had no express power to divert a highway was not allowed to 
do so on the ground that that course was much cheaper than 
running their line above or below it: Queen v. Wycondn //.W. 
Co., L R. 2 Q B. 310, see pp. 320 and 325; nor was a railway* 
company allowed to build a mortar mill on their land, thereby
causing a nuisar.... though thereby they could execute their
works more economically: Fenwick v. East London AM' Co., 
20 Ei|. 544, at p. 549 ami 551. This ease was explained in liar 
rison v. South mark, etc., Co. (1891), 2 Ch. 409. and il and 
Queen v. Wycomhc /MV. Co., supra, were followed with reluc
tance by Fry, J., in Pugh v. Golden Valley If.IV. Co., 12 Ch. J>. 
274, 15 Ch. D. 330, quoting Jessel. M.R., in Fenwick v East 
London /MV. Co., ibid., at p. 551. as follows: “I think the ease 
is concluded by the authorities (I should have thought it would 
have been by good sense without authority) that you cannot 
damage your neighbor’s property merely for the purpose of
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saving yourself a little money where it is unnecessary for the 
construction of the railway;” Imt whether works are “ necessary 
for the construction” of the railway or not is not h question 
for the land owner to decide, and so where a company in order 
to prevent access to the plaintiffs * land being completely 
blocked took land of theirs against their will for the purpose 
of diverting a highway thereby diminishing the obstruction, it 
was held that the company was entitled to do so: /hurling \ 
1‘onlgptnil, dr., It.W. Co., 18 Eq. 714.

209

152 Anv com pan v which has "tied from the Crown, by «'om|w">
* may «Ilf-

way of subsidy or otherwise, in respect of the const ruction orj^j"1 
operation of its railway, a right to any land or to an interest in 
land, has. and from the time of obtaining such right has had.Cnm" 
as incident to the exercise of its corporate powers, authority to 
acquire, sell or otherwise dispose of the same or any part 
thereof.

2. Such company may convey such right or interest or any To •millier
. * mini m n > .

part thereol, to any other company which has entered into any 
undertaking for the construction or operation, in whole, or in 
part, of the railway in respect of which such land or interest in 
laud was given; and thereafter such other company shall have, 
ri respect of such land or interest in land, the same authority 

as that of the company which has so conveyed it. .'I Kdw. VII..
••ap. T>8, sec. 118.

153 If any have lieen given to the company by any un>!>
corporation or person, as aid towards, or as consideration incompi.m 
"hole, or in part for the construction or operation of the emu- piwii 
pany’s railway, either generally or with respect to the adop- 
ti«m of any particular route, or on any other account, the 
authority of the company, and of any other company to which 
it nmy convey its right in any of the said lands, shall he the 
same as if such lands had been obtained by the company from 
Hie Crown as aforesaid. .'I Kdw. VIT., cap. 58, see. 118.

Section 152 was enacted as see. 90 (k) of 51 Vie., cap. 29. 
by .)3 Vie., cap. 23, see. 1. and the rest was added bv 55 and 5(i 
Vic. cap. 27. sec 3. both parts appearing in the 1903 Act as 
sec. 118 fo). Section 152 empowers a company which has 

14— e.L.

4
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iMwmifii» 
mid Hlii'ni- 
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inude iiinmI

I lllll|N*IIWI

ivcoived Crown lands liy way of subsidy or otln*rwis»* to convey 
lhem to any other company who may have arranged for the 
const met ion of the former’s line while section 152 eon fers a 
similar power in any vase in whieli lands haw been given to 
a company hv “any corporation or person.” The section is 
declaratory in form and apparently retrospective, the wording 
living “any company * * * has and from the time of ob
taining such right has had,” etc. In H< (/mine <t Atlantic, 
etc., I!.\Y. Co., Q.K. 8 (j.lt. 42. it was held vndcntly of 
any statute that a railway company having obtained subsidies 
lias the right to transfer the same to any other railway company 
which requires its franchises; Imt such assignment would no 
doubt In- subject to all conditions express or implied upon which 
the lands were originally granted: Hr Calgary, etc.. HAY. Co. 
v. Tin Ixing, 8 Kx. C.R. 82. 22 K.C.R. 672. ( 1904), A.C 765, ami 
must not he an evasion of the purposes for which the charter 
was granted. See Moot rial Hark ami Islaml HAY. Co. v Clio 
trauguag <V Xorllicni HAY Co.. 25 SCR. 48. and 4 Can. Ry 
( 'as. 82. also note at p. It Ml.

154. The company shall restore, as nearly as possible, to itx 
former state, any river, stream, watercourse, highway, water 
pipe, gas-pipe, sewer or drain, or any telegraph, telephone or 
electric line, wire or pole, which it diverts or alters, or it shall 
put the same in such a state as not materially to impair the iim 
fulness thereof. 2 Kdw. VII.. cap. 58, see. 119.

The same as section 11!» of the Act of 19*12 except that 
“line” has been substituted for “lines” in the fourth line.

The Act of 1902 amended the prior enactment by substitut 
ing ‘ lines" for “light.” Compare 7 Vie., cap. 20. sees. IS, 2U 
and 21

155 The company shall, in the exercise of the powers by 
I Ins or the Special Act ^ranted, do as little damage as possible, 
and shall make full compensation, in the manner herein and 
in the Special Act provided, to all persons interested, for all 
damage by them sustained by reason of the exercise of surli 
powers. 2 Kdw. VII., cap. 58. see. 120.

This sect ion was first introduced into the Railway Act "f 
18KS, as section 92, and according to the view of the late Chief 
Justice Armour in Hi Hirclg ami Toronto, tic, HAY. Co.. 28

4
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O R 4«ih. it* introduction had an important bcuriug upon the 
liability of railway companies to pay compensation under the 
a« t lor damages to property caused by the exercise <tf their |>ow 
,ts Tlio rule* upon which uiiipcnsation for lands taken and 
lands injuriously affected should be based had been the sub- 
jeet of much dise usai on, both in England and Canada for many 
years, and while the wording of English and Canadian statutes 
was different the rules adopted prior to this enactment in 1888 
were substantially the same. Without now discussing them in 
full the statement of their effect ahoui to he given is submitted 
as being aiihstanti lly aceurat* The rules submitted sre s» 
follows :

I bn lew* ii clearly appears that a legislature intended to 
take away property without paying or requiring the payment 
of eompvnsation. such an intention will no' be inferred: Com 
mission» r of Puldi, Works v. Loyan (19011), A.C. 35.*». follow - 
mg Wcsttrn Counties li.W. Co. v. Windsor, etc., li.W. Co., 7 
A.C. 17b ; lit McDowell & Palmerston, 22 O.R. 503.

-. The value of the lands taken must, of course. In* paid for, 
the rule lieing to aseertnin the value of the land of which the 
part s-- expropriated is a portion Indore the taking and the 
value of the same land after the taking and deduct one from 
the other, the difference lieing the amount to be allowed for 
compensation: James v. Ontario, etc., R.W. Co., 12 O.R 624, lb 
\ R 1. billowing lie Ontario, #tv., It.W. Co. and Tatflor. 6 O.R.
m

! "The value of the land is to be assessed on the principle 
•if eoifipensation to the owner. The question is not what the 
person* who take the land will gain by taking it but what the 
person from whom it is taken will lose by having it taken from 
him in, Lush, J.. Strhhinq v. Metropolitan Board of Workfy 
L.B. ti Q.B. 37. at p. 45.

4 Whether lands have lieen taken or not the eompany must 
P11.'' hi the owner compensation for all injuries which the n*st

tie lands suffer through the construction of its works as dis
tinguished from their subsequent o|>eration or as it is fn 
•I1" ally [nit, they must pay damages for all lands “injuriously 
iffected hv their c« instruct ion :M Park dale v. West. 12 A.C. 602 : 
I*'"* v \o,th Short R.W. Co.. 0 L.N. 218. 12 Q.L.R. 205. II 
*CR 677. 14 A.C 612.

•' ^ here any part of a land owner's property is taken the 
♦•inpHiiv must not only compensate him for the value of the



CANADIAN RAILWAY ACT. I Sec 15521$

lands so taken and for the (lainage to the rest of his lands 
which have been or may lie injuriously affected by the con 
struction of the railway, hut they must also | ay compensation 
for damages done or to Is* done to the remainder of the land hy 
the operation of the railway as well as. for instance, for possihl. 
depreciation in value owing to vibration, smoke, and nois. 
from passing train* : Burclcuch v. Mi tropolilan, L.R. 5 ||.|, 
418 ; Kssfx v. Local Hoard of Alton. 14 A4'. 1 fid ; Wood \ 
Atlantic, etc.. li.W. Co.. Q.lt 2 Q.IV 385. ( HW5), AC 257

(>. Where no part of a person's land is taken there is m> 
right to compensation for injuries to adjoining property from 
the operation as distinguished from the construction of the rail 
way : llamnn rsmith v. Brand, L.R. 4 II.L. 171 , Glaagoic, etc . 
/f. IV. Co. v. Hunter. L.R. 2 ILL. see. 78 : Hi Mailer d Toronto. 
4 Can. By. Cas. LI and cases there collected : also Canadian 
Pacific Hy. i'o. v. (Jordon, 8 Can. Ry. Cas. 5:1.

This being in substance the law in Lngland and in Canad 
prior to the statute of 1888. section 92 of the Act of 18KS cor 
responding with section 155 of the present act Mas introduced 
and from the fact that it was general in its terms and followed 
a danse conferring powers of operation as well as expropriation 
and construction. Armour. C. J., decided that the sixth rub 
stated above was reversed and that compensation must now li
ai lowed for injuries arising from the operation of the railway 
even though no lands had been taken : He Hireli/ and Toronto, 
île.. H.W. Co.. 28 O.R. 4(i8, in which an appeal was «plashed. 25 
A.R. 28j hut the point was again brought up in Horn II v T> 
Tdnto, itc., H. IV. Co., 25 A.R. 200, where the Birch/ Cam was 
referred to and it was held that notwithstanding the intradia
tion of section 92 no compensation could be allowed to th* 
«iwner of land fronting on a street along which a railway had 
been constructed, for damages from the operation of tin* rail 
way : as compensation for lands injuriously affected must l*< 
based on injury or damage to the land itself and not on per 
sonaI inconvenience or discomfort to the owner or occupant 
Though the Bin h/ t'asi was not overruled the Court of Ap 
peal did not follow it nor adopt the rule of const ruction laid 
down by Armour. C. .1 . in his judgment. I’ntil tin* case of 
Grand Trunk Pacific /MV I’o. v. Port William. 43 S.C R 412 
it may perhaps be safely stated that the above six rules liav« 
"till prevailed The subject of compensation under the tlovern 
ment Railways Act. R.S.fV. cap. 39. see. 3 >), which is different
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in its terms, Ims liven fully considered in Yrzinn v. The (fun a. 
17 S.C.R. 1. The subject is further dealt with under seetions 
177, it set/., but the following recent eases may be usefully eon 
suited : IInot v. (jnchcc, eh., II. W. i V#., (j.R. 10 S.C. 373 ; 
IJiiim v. Itoliinson, 4 Kx. (\lt. 430; 25 S.C.R. 002; Manchester,
• le.. It. IV. Co. v. Anihrson ( 1808), 2 < 'll. 304 ; Dickson v. 
t'hah an g nag, tie.. II. IV. Co.. tj.R. 17 S.C. 170; ('hati auguag.
• le.. HAY. Co. v. Tern holme, (j.R. 11 (j.B. 45; The King v. 
Siiliftr, 7 Kx. (Mi. 274: McQnaih v. The King, ihiil.. 318; 
Iiuhl x Mnifonl. 6 O.li.li. 460 ; 3 (’an. Ry. (’as. 375; //# Mnlh, 

<t Toronto. 4 ('an. Ry. (’as. 13; //# McDonald v. Toronto, eh.. 
U. U . ('o., 2 O.W.R. 723; //# MeQm sti n v. Toronto, eh.. //.It

*/-«/.. 721. And see Dinlfft v. Tin King, 38 S.C.R. 140. at 
I». 155. for a re-statement of the principles upon which com 
pensât ion should Ik* fixed.

The company must, however, take the proper steps by giv 
ing notice of expropriation and obtaining a warrant for pos
session before entering upon the lands required, otherwise they 
ah- 1res| assers and liable in damages as such. Inrerness llnil 
mm mol Coal Co. v. Mel sane. 37 S.C.R. 134, 0 Can. Rv. Cas. 
121

156 Any company operating a railway from any point in i x.-i.-i*..,! 
Canada to any point on the international boundary line may riïitw? " 
excrc.N.. beyond such boundary, in so far as permitted by tin 
'a.\s there in force, the powers which it may exercise in Can 
ada. 3 Kdw. VII.. cap. 58, see. 121.

In Mneilonalil v. Craml Trank It. IV. Co., 31 O.R. 663, at 
I*. 665. Meredith. < '. A . said. “The railway act is in my opinion 
not applicable to a railway situate in a foreign country, though 
operated by a company incorporated by or under the authority 

tin I’arliamcut of Canada '* and. accordingly, in that ease 
In- held that the restrictions imposed upon contracts under what 
' now see 284 7), mfra. did not apply to contracts which

tv being performed by or to the working of a railway in the 
I nited States.

Location t»f Lim.

157 The company shall prepare, and submit to the Minis M»r- 
t'-r. in duplicate, a map showing the general location of the 
proposed line of the railway, the termini and the principal
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towns and plans through which the railway is to pass, giviiiv 
the names thereof, the railways, navigable streams and lid. 
waters, if any, to be crossed by the railway, and such as may U 
within a radius of thirty miles of the proposed railway, and. 
generally, tin* physical features of the country through which 
the railway is to la» constructed, and shall give such further nr 

other information as the Minister may require.
srwi.- 2. Such map shall Is* prepared upon a scale of not less than

six miles hi the inch, or upon such other appropriate- scale as 
tin- Minister may determine, and shall he accompanied hy an 
application in duplicate1, stating tin- Special Act autlmrizm.'

ùotVlul the construction of such railway, ami requesting tin- MinisterV 
approval of tin- general location as shown on tin- said map

AMiruvei d. Before approving such map and location the Minister 
may. subject to the Special Act, make such change's and alt «-it.

Ain»reuoiif.tions therein as he- may deem e-xpe-elie-nt, and upon be ing satis 
lie-<l therewith shall signify his approval upon tin- map and tin- 
duplicate- thereMif.

I The map when see approved ami the- applieatiem shall ta
ttled in the- Department of Railways ami fanais, and tie- «hip 
lie-ate- thereof with tin- Board.

•’>. The- Minister in approving any such map ami Incuti«h: 
max approve- tin- whede- or any portion there-of, ami when- In- 
approves only a portion tlu-reof lie shall signify his approval 
upon the map ami the- «luplicate- th«-r«-of ae-eorilingly.

*'». The- provisiems <d’ this section shall only apply t«i tin mum 
line-, and to branch lines ov«-r six miles in length. ’ K«h 
VII . cap. 58, sec. 1122; (I Kdw. VII . e-ap. IV, see-. (i

Seed ion 157 ceiiTcspemels to s«-«-tiein 122. subse-e-tiem* I i.. I 
in the .X«-t of 1ÎKKI, e-xee-pt for sub-seed ion 5 which is n u Tin 
see-tiems providing for a pr«-liniinary map slmwing tin- n r. 
leieatiem of the- litn- first app«-are-«l in the- Act of 1!Mld -i«I v<"-«- 
additions t«e the «-orres|K)mliiig seed ions 122 ami 124 --1 U- V-t 
of 1888 as ame-mle-el ley (id and (i4 Vi«\, «-ap. 2d. s«-«- (i

The- weirds “ami no change- or alte-rntiem from th e.-in-ra! 
location «if the line of the railway, as approvi-d by tin- Muitate-r

iilmli- ur 
|M«rtlon.

• if Kffmn
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shall Ik- allowed unless sueli change or alteration lui» lieen first 
approved li.v the Minister” in section 122. sub-sect ion :{ of the 
former Act has been omitted and section 159 (3), providing 
that the Hoard in the absence of any specific direction by the 
Minister may authorize a deviation in location of not more than 
one mile from any one point on the general location approved 
by the Minister, has been su bat i luted.

The expression “property lines" means the dividing or 
Inmndary lines between the lands of adjoining owners.

There is no provision in this Act for any change in location 
without the approval of tin- Hoard under sections 15!» (3) and 
Hi', section 117 of the Act of 1888 having been omitted.

1'nder the Act of ’888 the duties of the Minister or his 
Deputy, section 125, in examining and certifying the plan, etc .. 
were ministerial. Under this section the Minister may make 
ilmngcs and alterations in tin- location map as be may deem 
expedient.

158 Upon compliance with the provisions of the last pre- eiaii. i-w
coding section, the company shall make a plan, profile and Imok •><

* n-fereiiw
of reference of the railway.

2. The plan shall show. n,m

« » the right of way. with lengths of sections in miles :
h i the names of terminal points:

' ) Hu station grounds;

1 d) the property lines and owners' names ;

* tin areas and length and width of lands proposed t«>
I" taken, in figures, stating every change of width.

71 the hearings; ami,

<1 • all open drains, watercourses, highways and railways 
proposed to he crossed or affected.

profile shall show the grades, curves, highway and Hmhie.
1 a\ • Tossings, open drains and watercourses.

I I lie hook of reference shall describe the portion of land Boot <»f 
proposed to he taken in each lot to be traversed, giving numbers 
"f t,h |,,tx- H,,«l the area, length and width of the portion of
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each lot proposed to he taken, and names of owners uml 
occupiers so far as they ean Is* ascertained.

The Board may require any additional information f.n 
the proper understanding of the plan and profile.

ti. The plan, profile and hook of reference may he of a ac

tion or sections of the railway.
7. In the province of (Quebec the portion of the railway com 

prised in each municipality shall la* indicated on the plan, un i 
in the hook of reference, hy separate numhcr or numbers. ! 
Kdw. VII . cap. 58, see 12*2.

159. Sueh plans, profile ami lax)k of reference shall he sal- 
milted to the Hoard which, if satisfied therewith, may sanctum 
the same.

*2. The Board hy such sanction shall he deemed to haw 
approved merely tin- location of the railway ami the grades and 
curves thereof, as shown in stieli plan, profile ami hook of refer 
euce. hut not to have relieved the company from otherwise 
complying with this Act

I. In granting any such sanction the Board shall Im- humid 
hy the general location as approved hy the Minister: Provided 
that the Board may. unless the Minister otherwise specifically 
directs, sanction a deviation of not more than one mile from 
any one point on tin- said general location so approved

4. Before sanctioning any plan, profile or lunik of reference 
i f a section of a railway, the Board may require the compati) 
to submit the plan, profile and Imnk of reference of the whole 
or of any portion of the remainder of the railway, or such fur 
tiler or other information as the Board may deem expedient 
•I Kdw. VIT., cap 58. see. 123: li Kdw. VII.. c. 42. see. 7.

By this section the Board is substituted for the Minister 
i who had jurisdiction under file Act of 1888) whose sanction 
is required, hut such sanction is not to In* taken as compliance 
hv the company with the rn|uircments of the other section* of 
the Act. r.fj.. in the ease of crossing highways: 184. 186.

Suh-seotinn -1 is lieu ; set- note under section 157
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A railway that is in actual operation with an existing work 
upon the ground with ownerHliip of the fee at the point of 
• rowing has much stronger claims to seniority than the rail 
way which has merely obtained a prior sanction of its plans.
Canadian Sort hern AMV. Co. v. Canadian Cad fie R. IV. Co.

Kaiser Crossing Cast ), 7 Can. Ry. Cas. 297: ami in Grand 
Trunk Cad fie RAW Co. v. Canadian Confie RAY. Co. {.\ ok omis 
Crossing Cast ). 7 ibid. 299. it was held that where the appli 
«■ant had secured a Crown grant of lands at the point of inter
section after the respondent had obtained approval of location 
and had proceeded with construction, it is not entitled to 
seniority against respondent who obtained rights under prior 
legislation and acted upon them by placing its railway upon 
the ground. And see tisser Terminal RAW Co. v. Windsor.
Ksse.r it Lakt Shore Rapid RAW Co.. 8 Can. Ry. Cas. 1.

160 The plan, profile and hook of reference, when so sane lfe|wlM1 
lioned, shall he deposited with the Board, and each plan shall 1^*,',)
In* numbered consecutively in order of deposit.

2 The company shall also deposit copies thereof or of such with re*n- 
parts thereof as relate to each district or county through whichKe-i». 
the railway is to pass, duly certified as copies by the Secretary, 
in the offices of the registrars of deeds for such districts or 
counties respectively. 9 Kdw. YrTT.. cap. 58. see. 124.

The date at which the compensation or damages for land 
taken is ascertained is fixed by the deposit of the plan, profile 
'tid hook of reference. Section 192

•lanos v Ontario <V Quebec RAW Co. i 1887), 15 A If. 1

161 The railway may he made, carried or placed across orkitoc 
upon the lands of any person on the located line, although 
through error or any other cause, the name of such person has
not been entered in the book of reference, or although some 
other person is erroneously mentioned as the owner of or 
entitled to convey, or as interested in such lands, ft Kdw VÎ1 
' ap 58. see.125

The words in section 118 ( Act of 1888 i “or within the dis 
tance from said line as aforesaid” were struck out by fi:l-f>4 
' '«• 'Nip 2't. see. 5.
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Then1 appears now to lie no power to make a lateral devi» 
tion not exeeeding one mile, the relevant proviaiou in see. !Ni 
•I1 and see. 117 in the Aet of 1888 having lieen repealed 

Approval liv the Hoard of any deviation is required hy see 
187.

««•riwtiiMie 162. Where any omission, misstatement or error is made n 
any plan, profil» or I took of reference so registered, .......... ,

er.Hf.iiire- pany may apply to the Hoard for a certificate to correct ill.

Ke.ii.e- 2. Thu Hoard may, in its * , require notice In In*
given to parties interested, and, if it appears to the Hoard 
that such omission, misstatement or error arose from mistake, 
may grant a certificate setting forth the nature of the omis 
sion, misstatement or error and tin* correction allowed

;{ Upon the deposit of such certificate with the Hoard, nud 
of copies thereof, certified as stielt hy the Secretary, with tli- 
registrars of deeds of the districts or counties, respectively, u 
which such lands arc situate, the plan, profile or hook of refer 
once shall lie taken to he corrected in accordance then-witl. 
and tin- company may. thereupon, subject in this Aet. «-on 
struct the railway in accordance with such correction.

r,.«<•!• .if 4 Two justices may exercise the powers of the Hoard und»‘i
Iff- tills section, d hdw. \ II.. cap. -»H, see. 12<|.

i"in.'* 163 Every registrar of deeds shall receive ami pn-. n. in
of .1...i- his office, all plans, profiles, hooks of reference, eertilied copies

1 hereof. and other documents, required hy this \<t tu U 
deposited with him. and shall endorse thereon 111»* day. hour 
am! minute when the same were so deposited.

► ‘2 All persons mav resort to sm h plans, profiles. I...U fi.inl .-..I.if* 1
reference. copies ami documents so deposited, and max amki 
extracts therefrom. and copies thereof, as occasion requires, 
paying the registrar therefor at the rate of ten cents for »wli 
hundred words, so copied or extracted, and ten cents for cadi 
copy made of any plan or profile.

7593
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3. Tin* registrar shall, al the request of any person, certify 
copies of any aueh plan, profile, lwok of reference, or doeu 
Mien1, HO deposited in bin office, or of aueh portions thereof us
may is* required, on being paid therefor at the rate of ten....
rents for each hundred words copied, and such additional sum. 
lor any copy of plan or profile furnished by him, as is reason 
able and customary in like cases, together with fifty cents for 
each certificate given by him.

4. Such certificate of the registrar shall set forth that thecviim.-m. 
plan, profile or document, a copy of which, or of any port ion mo
of which, is certified by him, is deposited in his office, and shall 
state the time when it was so deposited, and that lie has cure 
fully compared the copy certified with the document on file, 
and that the same is a true copy of such original. 3 Kdw 
VII., rap. 58. see. 127.

formerly section 127. The provisions as to copies certified by 
the Registrar being received as evidence and as to penalties for 
a breach of duty by the Registrar which appeared in the former 
Mftion have been omitted and appear respectively in sections 74 
and 377.

164 A plan and profile of the completed railway or of any ru» hh.i 
part thereof which is completed and ill operation, and of theSpViwi 
land taken or obtained for the use thereof, shall, within six »••• i> a 
months after completion of the undertaking, or within six 
months after beginning to operate any such completed part, 
iis the « as.- may Is-, or within such extended or renewed jteriod wlu.
*M the Hoard at any time directs. Is* made and tiled with the140*'- 
iWd.

- l’buis of the parts of such railway so completed or in a. i.-menx 
operation located in different districts and counties, prepared *
on such a scale, and in such manner, and form, and signed.

» ut lient icated in such manner, as the Board may from tint. 
l,v general regulation or in any individual case, sane 

»< • or m,uir. shall I*, filed in the registry office* for the dis 
’nets ami counties in which such parts are respectively situate.
: Ed* VII . cap. 58. see. 12*.
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Formerly section 128. The words “or within six months 
after In-ginning to operate any such completed part, as the <•«* 
may lie*' are new. The provision for a penalty for hreaeli <>i' 
the seetion has lieeii re-enaeted by section d7S.

runs mid 165 All plans and profiles required by law to be deposited 
rp|.*r«ni *0' company with the Hoard, shall be drawn to such seal.. 

with such detail, upon such materials, and shall be of sin-h 
character, as the Hoard may. either by general regulations, ,,r 
in any ease, require or sanction.

ViVm*i,MM “• plMiia and profiles shall be certilied and sigiu'd
by the president or vice-president or general manager, and also 
by the engineer of the company.

•I. Any Issik of reference, required to be so deposited, shall 
be prepared to the satisfaction of the Hoard.

Humi.I him> 

‘Hiiettmi.
4. I nless and until such plan, profile and book of reiin n

is so made satisfactory to the Hoard, the Hoard may refuse \ > 

sanction the same, or to allow the same to be * * with th
Hoard. d Kdw. VII.. cap. .*>< see. 121*

166. In addition to such plans, profiles and books of r. 
cnee, flic company shall, with all reasonable expedition, juv 
pare and deposit with the Hoard, any other or further plane, 
profiles, or books of reference of any portion of the railway, m 
of any siding, station or works thereof, which the Hoard nun 
from time to time order or require. d Kdw. VII . cap. > 
ms*. 120.

Tiles»- sections section 120 in the Act of 10< id sin " t it lit i'd 
for see. i:ir> Act of 18S8 >. a re more ample in their pre\i-o m** 
The Act of 100JI simply gave tin* right to tin* Minister m p: 
scribe the scale and the style id" paper to lie used in iiuikuiL' 
tin- |i)ans. The Hoard now has pow»-r to refuse to saint am the 
plan, profile and Issik of r«*f»»ren«‘<- until tln-se are made sat:- 
factory to the Hoard.

Section 166. providing that further plans, profiles and hook' 
of reference of a portion of tin- railway may be required l»y tin 
Hoard first appeared in the Vet of 190:1. I'ntil the millin'

n* Huh niri'ijuln»

9506
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i hi * ii Ik of tin- I tuant are satisfied, tin- construction of the rail 
way cannot proceed. Section Bih.

167 If any deviation, change or alteration is required hy itevuikme. 
the company to la- made in the railway, or any portion thereof,witê'iYît* »• 
ns already constructed, or as merely located and sanctioned, .i• rllll, |ir«>-
plan, protile and hook of reference of the portion of such ................
way proposed to la- changed, showing the deviation, change or 
alteration proposed to In- made, shall, in like manner as herein 
In-fore provided with respect to the original plan, profile and 
l ook of reference, he submitted for the approval of the Board. He„ 
and may he sanctioned hy the Board.

2. The plan, prolile and book of reference of the portion oi i»**|m.>o 
such railway so proposed to la- changed shall, when so sane 
tioned. he deposited and dealt with as Itereinliefore provide! 
with respect to such original plan, profile and I took of reference.

•V The company may thereupon make such deviation, change,n,,,,,*,,*
• r alteration, and all the provisions of this Act shall apply to!!"1,:', 
the portion of such line of railway so at any time changed or 
proposed to he changed, in the same manner as they apply to 
the original line

4 The Board may. either hy general regulation, or in any |tiw,u whx 
particular case, exempt the company from submitting the plan.«it* pm 
profile and I took of re I’m-live, as in this suction provided, where""1"1* 
such deviation, change, or alteration, is made, or to he made, for 
the purpose of lessening a ettrve. reducing a gradient, or other 
"ise hum-liting the railway, or for any otln-r purpose of 
advantage, as may seem to tin- Board expedient, if such devin 
ti' ii. change, or alteration does not exceed three hundred feel 
rom the centre line of the railway, located, or constructed, in 

accordance with the plans, profiles and books of reference 
deposited with the Board under this Act.

•». Nothing in this section shall he taken to authorize any Termini m 
extension of tin- railway beyond the termini mentioned in the,,,rv,‘*i 
*pe.-j;il Act 3 Edw. VII . cap 58. sue. 130.

6



222 CANADIAN RAILWAY ACT. I Sec I Oh

Formerly section 130. The effect of this section and tic 
changes made by this Act and the Act of 1903 in repealing suit 
section (#/) of sec. 90, secs. 117 and 118 (Act of 1888), is in 
deprive the company of any right to deviate in constructing its 
line from the located line except under the provisions of this 
section with the approval of the Hoard.

lirooki v. Toronto /»<// Line U. IV. Co., 21 O.R. 401.
The compulsory power of expropriation ceases upon the com 

pletion of the railway.
Kingston <V Pembroke /«MV. Co. v. Murghg, 17 N.C.R. 082.
The amendments in this revision are clerical only and an 

not important. No notice to persons interested is required 
under this section, ami orders may he made ex gartc. Walk" 
<t at. v. Toronto ami Staff a ra Power Co., ”> Can. Ry. (’as. 190. 
In this case the applicants had not moved to rescind the order 
within the ten days after the order came to their notice. Tin- 
Board therefore dismissed the application without considering 
the jurisdiction of the Board to make orders respecting such 
a company. Held, however, that a company having such 
extensive powers as the respondents had, and not being author 
ized to construct between two defined termini only, would uol 
exhaust its powers of expropriation by the construction of om- 
line which they afterwards wished to alter or divert. Where ;i 
company wishes to carry any street railway or tramway, or any 
railway operated or to be operated as a street railway or tram 
way along any highway which is within the limits of any city 
or incorporated town, the Board must authorize the placing of 
tin- railway upon the street in accordance with the terms of tin- 
consent of the municipality, or refuse the application. For tin- 
purpose of giving effect to such consent, the Board may author 
ize a deviation from the location plans as approved without a 
new application or the filing of further plans and profiles 
Robertson v. Chatham, Wallarehurg <(• Lake Erie ////. Co.. 7 
Can. Ry. Cas. 9fi.

168. The company shall not commence the construction of 
the railway, or any section or portion thereof, until the plan, 
profile and hook of reference has been submitted to and san«- 
tinned by the Board as hereinbefore provided, nor until such 
plan, profile and book of reference so sanctioned has been 
deposited with the Board, and duly certified copies thereof 
with the registrars of deeds, in accordance with the provisions 
of this Act.
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Li. TIi'- company shall not make any change, alteration or Alteration 

deviation in the railway, or any portion thereof, until the pro
visions of the Iasi preceding section are fully complied with.
:{ Kdw. VII.. cap. i»8, see. 131.

This and the preceding sections make it clear that the com
pany is not entitled to proceed with the construction of the 
railway as originally located or with any proposed devia 
tien until the provisions of sees. 1Ô9. 1 GO and 1(»7 are fully 
compiled with.

Mims amt Mim rals.

169 No company shall, without the authority of the Board. Muu-*t.. i -
protect# i

I orate the line of its proposed railway, or construct the same or 
any portion thereof, so as to obstruct or interfere with, or in 
juriously affect the working of, or the access or adit to any mine 
then open, or for the opening of which preparations are, at the 
time of such location, being lawfully and openly made. .1 Kdw.
VII.. cap. 58. sec. 132.

This section corresponds to sec. 119 (Act of 1888), the 
principal change being the insertion of the words “nor con 
struct the same nor any portion thereof” in the second and 
third lines.

Placer miners are owners within the meaning of this Act 
and are entitled to compensation. Before a Railway Company 
can expropriate lands of this nature they must comply with 
the provisions of this Act. A placer mine is an open mine 
within this section : Day v. Klomlikr Mims //#/. Co., (> Can. Ry.
Cas. 201.

170 The company shall not. unless the same have been c ompany
- * not entitled

expressly purchased. In* entitled to any mines, ores, metals, coal, to miner 
slate, mineral oils or other minerals in or under any lands pur 
chased hv it. or taken by it under any compulsory powers given 
it hv this Act, except only such parts thereof as are necessary Kkwi,Uuii 
hi he dug, carried away or used in the construction of the works.

2. All such mines and minerals except as aforesaid, shall be *•'" ineiuii
. ■.‘d in con
deemed to be excepted from the conveyance of such lands, wynn. 
unless they have been expressly named therein and conveyed 
thereby. 3 Edw VIT., cap. 58. see. 112.
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This section is taken largely from sec. 77 of the Railwav 
Clauses Consolidation Act. 1845, 8 Vie., cap. 20.

“A reservation of minerals includes every substance which 
can he got from underneath the surfaee of the earth for tic 
purpose of profit, unless there is something in the context or 
in the nature of the transaction to induce the Court to give ii 
a more limited meaning.’’

Ihrt v. dill, L.R. 7. Chv. App. 699. at p. 712.
Midland Ity. C«. v. i'hrekley, L.R. 4. E«|. 19.
See Calgary dr.. //.IV. Co. v. King, 7.1 L.J.P.C. 110; ( I!hi4 

A.C. 765, re land grant from Dominion Parliament.
Mines in this section includes minerals whether got by 

underground or open working : Midland v. I launch wood lirai 
<V Tile Co., L.R. 20 Chy Div. 552 : ami therefore a bed of clay, 
on which the railway had been made, was a mine excepted out 
of the conveyance of the land to the railway company, anil 
might he dug. unless the company were willing to make com 
pensation to the landowner.

Karl of Jem y v. Ncatli Union, L.R. 22 Q H.D. 555
Uuabon Itrirh <(• Terra Colla Co. v. CS. IV. //.IV. Co. 18fN,.

1 t hy. 427.
So also is limestone. Midland It. IV. Co. v. Itohinson, 15 A.C. 

19. hut under similar words in the English Waterworks Clauses 
Act ( 1847 ) it was held that clay was not included under tlv 
term “minerals.” Lord Urovast, de., of CUaagow v. Farù. 1 
A .C. 657.

Notwithstanding the provisions of this section the company 
have the right to give notice to expropriate the minerals under 
the land as well as the surface lands upon its located lino. Upon 
payment of the compensation the minerals would be “expressly 
purchased” within the meaning of this sub-section : the words 
arc not to he confined to “purchased hy agreement this pro 
vision is for the benefit, not of the mine owner, hut of the com
pany and only exempts the company from the obligation of buy
ing the minerals together with the surface lands

Krringlon v. Metropolitan Dislriel It. TV. Co.. L.R 19. Chv 
Div. 559.

There is no provision in this Act corresponding to sec. 78 of 
the English Railway Clauses Act (1845). Sec. 171 is proh 
ably intended to take the place of the provisions of sees. 76 to 
85 inclusive of the English Act. leaving such matters to In- 
dealt with hy the Board.
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171. No owner, lessee or occupier of any such mines or Mining
under or

minerals lying under the railway or any of the works connected wjjjjjy® 
therewith, or within forty yards therefrom, shall work the same01,1 
until leave therefor has been obtained from the Board.

2. t'pon any application to the Board for leave to work *ny appHc»- 
such mines or minerals, the applicant shall submit a plan and 
profile of the portion of the railway to be affected thereby, and 
of the mining works or plant affecting the railway, proposed to 
he constructed or operated, giving all reasonable and necessary 
information and details as to the extent and character of the 
same.

It. The Board may grant such application upon such terms rrotwUon 

and conditions for the protection and safety of the public ns tnnftiij- 
the Board seem expedient, ami may order that such other works 
bp executed, or measures taken, as under the circumstances 
appear to the Board best adapted to remove or diminish the 
danger arising or likely to arise from such mining operations.
It Edw. VIT., cap. 58, sec. 133.

This is a new section, introduced in consequence of the, 
introduction of sec. 160. The Act of 1888 did not contain any 
exception of the mines and minerals from lands taker under 
the Act, consequently mines and minerals under the railway 
passed to the company in case of land compulsorily taken, and 
compensation had to be made therefor. There seems to be an 
"mission from this section of any provision for a case where, 
on account of the working of the mine being dangerous, the 
Hoard should refuse to grant leave to work it upon any terms.

If the Board have such power, is there any wav in which 
the owner can obtain compensation for his inability to work 
liis mine in consequence of the existence of tbc railway, unless 
it should be held that this was damage to a party interested 
within the provisions of sec. 155f By that section the com- 
sation must be made in the manner ‘‘herein and in the Special 
Act provided.”

In r< an arbitration between Lord Oerrard and L. & N. W.
RAV. Co. (’1805). 1 Q.B. 459, is a decision upon the principles 
of compensation applicable under tbc analogous secs. 77 to 85.
<‘f the English Railway Clauses Act. 1845.

A mine-owner working mines outside the forty-yard limit 
would appear to be liable if the railway is thereby deprived of
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support and injured ; the spécial provisions of the Act not 
excluding the company from the common law right existing in 
the purchaser of the surface, to adjacent support from the ven
dor’s land.

Elliott v. V. E. //»/. t o.. 10 H.L. (’as. 3.1.1. G. IV. By. v. 
t'cfn t'riblnrr Brick Co., L.R. ( 1894), 2 Ch. 157.

The claimant is not obliged to prove by costly tests or experi
ments the mineral contents of his land. Brown v. t'oinmissiom r 
for Railways (1690), 15 AX’. 240. Queen v. Mct'urdy, 2 Can. 
Kx. C.R. 311. Nor does it follow that because a seam of coal is 
not presently workable at a profit that no compensation is to hr 
given for it if it is likely to prove profitable in the future.

The taking or using of Lands.

172. No company shall take possession of, use or occupy 
any lands vested in the Crown, without the consent of the Gov 
ernor-in-Council.

2. Any company may, with such consent, upon such terms
as the Governor-in-Council prescribes, take and appropriate, 
for the use of its railway and works, so much of the lands of 
the Crown lying on the route of the railway as have mit been 
granted or sold, and as is necessary for such railway, and also 
so much of the beach. or bed of any lake, river or
stream, or of the land so vested covered with the waters of any 
such lake, river or stream as is necessary for making and com
pleting and using its said railway and works

3. The company may not alienate any such lands su taken, 
used or occupied.

4. Whenever any such lands are vested in the Crown for 
any special purpose, or subject to any trust, the compensation 
money which the company pays therefor shall be held or applied 
by the Governor in Council for the like purpose or trust. 
3 Kdw. VII.. cap. 56. sec. 134 See 42 K.C.R. at p. 632.

Section 172 corresponds to section 134 ( 1 ) of the Act. 
The words “or bed of any lake, river or stream’* after “beach 
in the sixth line of sub-section 2 are new.

3
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173 The extent of the publie beach, or of the land covered Publicbeach aud
with the waters of any river or lake in Canada, taken for thejjnjj^ 
railway, shall not exceed the quantity hereinafter limited inw,thwater 
the case of lands which may be taken without the consent of 
the owner. 3 Kdw. VII., cap. 58, sec. 134.

This section corresponds with sec. 105 (Act of 1888). with 
the addition of the words at the end thereof, “without the 
consent of the owner,” and with sec. 134 (2) of the Act of.
1903.

I (incom er v. ('anadian Pacific ft.W. Co., 23 8.C.R. 1, was 
decided upon somewhat analogous provisions in the Act of 
Incorporation of the Canadian Pacific Railway Company, 44 
Vie., cap. 1. sec. 18. See also Attorney General B.C. v. C.VM.
Co. (1906), A C. 204.

As the consent of the Governor-in-t'ouncil is required to the 
taking of any land referred to in this section, not many ques
tions are likely to arise.

For the const ruction placed upon the former statutes, 14 
and 15 Vic., cap. 51 ; 10 Vic., cap. 169, sec. 8, etc.

See Booth v. McIntyre, 31 C.P. 183.
See cases cited under sec. 198 re compensation.

174 Whenever it is necessary for the company to occupy 
any part of the lands belonging to the Crown reserved forlsnde 
naval or military purposes, it shall first apply for and obtain
the license and consent of the Crown, under the hand and seal 
of the Governor-General.

2. No such license or consent shall be given, except upon a License or
COll Will.

report first made thereupon by the naval or military author 
ities, in which such lands are for the time being vested, approv
ing of such license and consent being so given.

3. The company may, with such license aud consent, at any Kn‘ry. 
time or times enter into and enjoy any of the said lands for
the purposes of the railway. 3 Edw’. VII., cap. 58, see. 135.

Formerly section 135. The amendments are clerical only and 
arc not important.

175 No company shall take possession of or occupy anyjn^n 
portion of any Indian reserve or lands, without the consent of
the Governor-in-Council.
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2. When, witli such consent, any portion of any such reserve 
or lands is taken possession of, used or occupied by any com
pany, or when the same is injuriously affected hy the construc
tion of any railway, compensation shall be made therefor as in 
tlie case of lands taken without the consent of the owner. :< 
Edw. VII., cap. 58, sec. 136.

Corresponds to sec. 101 of the Act of 1888, with the sub
stitution in the concluding words of the section of the words 
“as in the case of lands taken without the consent of the 
owner,” for the words “as in other eases,” and with section 
136 of the Act of 1903

176. The company may take possession of, use or occupy 
any lands belonging to any other railway company, use and 
enjoy the whole or any portion of the right of way, tracks 
terminals, stations or station grounds of any other railway com 
panv, and have and exercise full right and power to run and 
operate its trains over and upon any portion or portions of flu 
railway of any other railway company, subject always to the 
approval of the Hoard first obtained and to any order and direr 
tion which the Hoard may make in regard to the exercise, 
enjoyment or restriction of such powers or privileges.

2. Such approval may be given upon at ion and notice, 
and, after hearing, the Board may make such order, give such 
directions, and impose such conditions or duties upon either 
party as to it may appear just or desirable, g duc regard 
to the public and all proper interests.

3. If tin* parties fail to agree as to compensation, the Hoard 
may, by order, fix the amount of compensation to be paid in 
respect of the powers and privileges so granted. 3 Edw. VII. 
cap. f>8, sec. 137; 6 Edw. VII., cap. 42. sec. 8.

Corresponds to sec. 102 (Act of 1888) and sec. 137 Act of 
1903), with very considerable alteration, the first amendment 
being to make clear that the section covers the case of a rail
way obtaining the usr of the right-of-way, tracks, stations or 
station grounds of another company. The next amendment is 
to subject this right to any order or direction which the Hoard 
may make. The former section contained a provision that all 
the provisions of the law at the time applicable to the taking

4
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of lands and their valuation and the compensation therefor, 
and appeals from awards should apply to such lands.

Grand Trunk R.W. Co. v. Lindsay, Bobcaygeon it: Ponty- 
pool A*.IV. Co., 3 O.W.R. 54; 3 (’an. Ry. (’as. 174.

This provision has lieen entirely omitted.
The Board now decides under sub-see. 2 the conditions on 

which the right-of-way over lands of another company, or the 
use of its tracks, may be obtained, and the question of compensa
tion.

The present section seems to he wider than the correspond
ing sections in the former enactments, as it does not enumer
ate the purposes for which the lands of other companies may 
lie taken.

1. The Board may authorize one railway company to occupy 
and use the lands of another, even to the serious loss and detrfc- 
ment of the latter, due compensation being made therefor; but 
ear. should lie taken to avoid such injury except where the 
public interest imperatively demands it. In He Guelph artd'
Goth rich /•'//. Co. and Grand Trunk Gy. Co., 6 Can. Ry. Cas.
138. Transfer of cars of one company over the tracks of another 
company does not constitute a user of the latter’s property under 
this section. Ijondon Inter-switehing Case, ibid. 327.

2. On the application of a company incorporated solely 
under provincial laws the Board cannot authorize such a com
pany to take the lands of a company which is within the scope 
of the Dominion Railway Act without the latter’s consent. Pres- 
ton it: Berlin Street liy. Co. v. Grand Trunk R.W. Co., ti Can.
Ry. Cas. 142.

Dut query as to whether such an order could be made on the 
application of a municipality or rate payer or by the Board s 
own motion, if the publie safety required it.

Compare the similar provisions of sec. 227, sub-sec. 2, sub 
tin., in the ease of the crossing of one railway hv another and 
se.- Canadian Purifie H.W. Co. v. Bay of Quint» It.W. Co., 3*
O.W.R. 542 and (>58, where under the special circumstances of 
the case, an order having lieen made by the Governor in Coun- 
■ il for an immediate crossing, the Board allowed a crossing to 
he made before the amount of the compensation was ascertained 
or security given therefor.

177. The lands which mav he taken without the consent kximu of
, ., , ,, , * i*n<i*.

of the owner shall not exceed,—
for the right of way, one hundred feet in breadth. £®ryr,gbt of 

■'xeept in places were the rail level is or is proposed to he more
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than five feet above or below the surface of the adjacent lands, 
when such additional width may be taken as shall suffice to 
accommodate the slope and side ditches;

uoni^M. (6) for stations, depots and yards, with the freight shed*.
warehouses, wharfs, elevators and other structures for the 
accommodation of traffic incidental thereto, one mile in length 
by five hundred feet in breath, including the width of the right 
of way. 3 Edtv. VII., can. 58, sec. 138.

The company has no power to exceed the limit provided by 
this section except under the provisions or sections 178 to 181 : 
the land must be taken as a whole and not in detached parcels.

Stewart v. Ottawa <1 JV.Y. It.W. Co., 30 O.R. 590.
The effect of taking land under this and the following see- 

lions is to vest the land in the company in fee simple, not 
merciv an easement or right of wav over it. Anglin v. Sickle, 
30 U.C.C.P. 72. Great Western Z/.'lV. Co. v. Lutz, 32 !\C.C\\\ 
166.

As to exception of minerals, see sections 169 and 1 To. supra.
After the land is taken and the railway is completed, tilt- 

power of expropriation is exhausted and authority to acquire 
any additional land required for the railway must be obtained 
from the Board under the following section 178.

where 178. Should the company require, at any point on the rail
impie way, more ample space than it possesses or may take under the 
glared, last preceding section, for the convenient accommodation of the 

public, or for the traffic on its railway, or for protection against 
snowdrifts, or for the diversion of a highway, or for tin- sub
stitution of one highway for another, or for the construction 
or taking of any works or measures ordered by the Board 
under any of the provisions of this Act or the Special Act, or 
to secure the efficient construction, maintenance or operation of 
the railway, it may apply to the Board for authority to tac
tile same for such purposes, without the consent of tin1 owner.

i-rocedurv. 2. The company shall give ten days’ notice of such applica
tion to the owner or possessor of such lands, and shall, upon 
such application, furnish to the Board copies of such notices, 
with affidavits of the service thereof.
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3. The company, upon such application, shall also furnish what
, ! , .. application

to the Hoard, in duplicate,— include
(a) a plan, profile and liook of reference of the portion of plan.** 

the railway affected, showing the additional lands required, 
nnd eertified as hereinbefore provided with respect to plans and 
profiles required to be deposited by the company with the 
Hoard;

(/>) an application, in writing, for authority to take such 
lands, signed and sworn to by the president, vice-president, 
general manager or engineer of the company, referring to the 
plan, profile and book of reference, specifying definitely and particular» 
in detail the purposes for which each portion of the lands isïi^cwci. 
required, and the necessity for the same, and showing that no 
other land suitable for such purposes can lie acquired at such 
place on reasonable terms and with leas injury to private 
rights.

4. Alter the time stated in such notices, and the hearingj^'ol1ty 
of such parties interested as may appear, the Board may, in H,*M 
its discretion, and upon such terms and conditions as the Board 
deems expedient, authorize in writing the taking, for the said 
purposes, of the whole or any portion of the lands applied for.

fi. Such authority shall lie executed in duplicate, and one in dnpii- 
of such duplicates shall lie filed, with the plan, profile, hook of 
reference, application and notices, with the Board; and the 
other, with the duplicate plan, profile, book of reference and 
application, shall lie delivered to the company.

*». Such duplicate authority, plan, profile, book of reference nepm.it 
and application, or copies thereof certified as such by thetrHnof*1* 
Secretary, shall be deposited with the registrars of deeds of the 
districts or counties, respectively, in which such lands arc 
situate.

7. All the provisions of this Act applicable to the takingFroviaton* 
of lands without the consent of the owner for the right of way which Art 
or main line of the railway shall apply to the lands authorizedftpply 
under this section to be taken, except the provisions relating
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to the sanction by the Board of the plan, profile and book of 
reference of the railway, and the de|K>§it thereof, when so san< 
tinned, with the Board and with registrars of deeds.

?h»ngeofd The ^0Hr^ »wy> upon consent in writing having been first 
made<rtlLS obtained from the Minister in that behalf, repeal, rescind. 
c.“m.‘w!’change or vary any certificate of the Minister made under sec

tion one hundred and nine of The Railway Act, 1888. 3 Edw. 
VII., cap. 58, see. 139 ; G Edw. VII., cap. 42, sec. 9.

Section 139 (Act of 1903), as amended. The words “or 
for the diversion of a highway" in the fifth line to “operation 
of the railway” in the tenth line of sub-section 1 and sub-sec
tion 8 are new. The granting of an order under this section 
is wholly discretionary and any terms may be imposed by the 
Board.

An extensive tract of land in Toronto was devastated by 
fire and shortly afterwards the Grand Trunk Railway Com 
pany took proceedings to expropriate the land for station pur
poses under the corresponding section in the Act of 1903. It 
was held that the Board might consider future traffic on the rail
way and future accommodation for the publie, in dealing with 
the subject of compensation the Board may order the railway 
company to do any act whatever including the payment of money 
in addition to the compensation ordinarily allowed under tin- 
statute, but any such additional compensation should only be 
rarely allowed. In this case the owners of the land delayed 
rebuilding pending the result of the application for leax t.. 
expropriate. It was held that they were not entitled t<* 
pensât ion for loss of business between the time of the fire an i In- 
making of the award, but that they were entitled to inter, from 
the date of such application. The Hu rut District Cast min. 
4 Can. Ry. Cas. 290.

»djo?nmR 179. The company, either for the purpose of constructing 
und». or repairing its railway, or for the purpose of carrying out 

the requirements of the Board, or in the exercise of the powers 
conferred upon it by the Board, may enter upon any land 
which is not more than six hundred feet distant from the een 
tre of the located line of the railway, and may occupy the said 
land as long as is necessary for the purposes aforesaid: and 
all the provisions of law at any time applicable to the taking of
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land by the company, and its valuation, and the coni|>en8atiou 
therefor, shall apply to the ease of any land so required.

2. Before entering upon any laud for the purposes afore- h 
said, the company shall, in case the consent of the owner is not°°nwMI 
obtained, pay into the office of one of the superior courts for 
the province in which the land is situated,—

(a) such sum, as is, after two clear days’ notice to the dïjMvï 
owner of the land, or to the person empowered to convey the 
same, or interested therein, fixed by a judge of such superior 
court ; and,

(/>) interest for six months upon the sum so fixed. interest.

•1. Such deposit shall be retained to answer any compensa- JJJ. JJJjjf11* 
lion which may be awarded the person entitled thereto, aud***"***00 
may upon order of a judge of such court, be paid out to such 
person in satisfaction pro tanto of such award, and the surplus, 
if any thereafter remaining, shall, by order of the judge, be 
repaid to the company.

4 Any deficiency in such deposit to satisfy such awardDettcienrv
• to Ik- psi'l

."hull be forthwith paid by the company to the person entitled 
to compensation under such award. 3 Edw. VII., cap. 58, 
sec. 140.

The language of this section makes clear that the ascertain 
ment of the amount of compensation and its payment into 
'•ourt is a condition precedent to the exercise of this right.

Where leave of the Board is required under this section and 
a railway proceeds to construct a siding over lands and through 
a highway without obtaining such leave a municipality having 
control of the highway may obtain an injunction restraining 
such interference.

Innisfil v. G.T.U. <'n.. 6 O.W.R. 69.
Hut where a railway company obtains the necessary order 

from the Board it can lawfully expropriate the lands or prop
erty of h municipality. Ur Grand Trunk Uailuay Com- 
pony and 8te. Henri, 41 Can. L.J. 567; 4 Can. Ry. Cas. 277.

The payment into court under this section differs from that 
under sections 217 and 218, providing for a warrant for 
immediate possession where no award or agreement has been 
made as to the amount of compensation. Under these latter
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sections the payment into court is made only as security while 
payment under section 179 is intended to be in satisfaction of 
the compensation itself, or some part thereof. The difference 
is important in view of the decisions as to interest. Tt is sub
mitted that if hn award is not made under this section until 
after six months from the date of payment into court the com
pany would not be responsible for interest upon the sum paid 
into court other than allowed by the court, and see the cases 
on interest at page 271.

180. Whenever,—
(a) any stone, gravel, earth, sand, water or other material 

is required for the construction, maintenance or operation of 
the railway, or any part thereof; or,

(/>) such materials or water, so required, are situate, or 
have been brought to a place at a distance from the line of 
railway; and,

(e) the company desires to lay down the necessary tracks, 
spurs or branch lines, water pipes or conduits, over or through 
any lands intervening between the railway and the land on 
which such materials or water are situate, or to which they 
have been brought;
the company may, if it cannot agree with the owner of the 
lands for the purchase thereof, cause a land surveyor, duly 
licensed to act in the province, or an engineer, to make a plan 
and description of the property or right of way, and shall serve 
upon each of the owners or occupiers of the lands affected a 
copy of such plan and description, or of so much thereof as 
ridâtes to the lands owned or occupied by them respectively, 
duly certified by such surveyor or engineer.

2. All the provisions of this Act shall, in so far as applic
able, apply, and the powers thereby granted may be used and 
exercised to obtain the materials or water, so required, or the 
right of way to the same, irrespective of the distance thereof: 
Provided that the company shall not be required to submit any 
such plan for the sanction of the Board.
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3. The company may, at its discretion, acquire the landsTiUeuwy 
from which such materials or water are taken, or upon which q»ired. 

the right of way thereto is located, for a term of years or 
permanently.

4. The notice of arbitration, if arbitration is resorted to, j**1”' 
shall state the extent of the privilege and title required.

:». The tracks, spurs or branch lines constructed or laid by Track*. »oi ’ 1 * to b<* ueeil
the company under this section shall not he used for any pur-
pose other than in this section mentioned, except by leave of 
the Board, ami subject to such terms and conditions as the 
Board sees fit to impose. 3 Edw\ VII., cap. 58, sec. 141.

Under the provisions of the Railway Act of 1888 it was held 
in Watson v. Northern B.W. Co., 5 O.R. 550, that the Northern 
Railway had no power to take land for the purpose only of 
obtaining gravel. The provisions of the present section arc 
clear upon this point. In Vczina v. The Queen, 17 S.C.R. 1, it 
was held that where land taken by a railway company for the 
gravel thereon, the owner is only entitled to compensation for 
the land so taken as farm land, where there is no market for 
the gravel. In Township of Brock v. Toronto <(• Ni pissing A*.
IV. Co., 37 U.C.R. 372, the defendants were obliged to pay for 
materials taken by them, the action being for damages for tres
pass. The expropriation clauses did not apply.

The case of Quebec Bridge Co. v. Marie Boy, 5 Can. Ry.
Cas. 18; 32 S.C.R. 572, decided that the power of expropria
tion under section 114 of the Act of 1888 extended only to 
lands adjoining the railway, and upon which nature had 
deposited material which could serve and could be required for 
the construction and maintenance of the railway. Taschereau.
•T.. in the Supreme Court held that the railway company had 
no right to expropriate the land, but could only acquire a right 
of passage or servitude. Query as to the meaning of the words 
“the company may, at its discretion acquire the lands . . .
lor a term of years or permanently.” The section as amended 
in its present form empowers a railway company to obtain 
material and water for construction, maintenance or operation 
from places distant from the line of railway whether naturally 
situate* there or brought to that place by some other means.
The ease is therefore no longer as authority on this point.

As to property in sand and gravel on highways see:
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Municipality of Louise v. Canadian Pacific li.W. Co., 3 Can. 
Ry. Cas. 65. Canadian Pacific l\\j. Co. v. Tou nship of Xortli 
Hum fries, 6 Can. Ry. Can. 147.

A railway company has no power to take water from a 
stream as a riparian proprietor for purposes un ounected with 
the tenement as for instance for use in its engines. McCartney 
v. Londonderry d* Louyh Swilly Jty. Co. (1904), A.V. 30j. 
overruling Sandwich v. Créât Northern Ity. Co., 10 Ch. 1). 707. 
See «Iso Maitghn v. Croud Trunk P.W. Co., 4 O.W.R. 287.

A highway may he diverted for the construction of such 
spur; 6 Can. Ry. Cas. 147, supra.

181. Whenever the company can purchase a larger quantity 
of land from any particular owner at a more reasonable price, 
on the average, or on terms more advantageous, than those upon 
which it could obtain the portion thereof which it may take 
from him without his consent, it may purchase such larger 
quantity.

2. The company may sell and dispose of any part of the 
lands so purehased which may be unnecessary for its under
taking. 3 Kdw. VII., cap. 58, sec. 142.

Corresponds in part to section 142 of the Act of 1903. The 
corresponding section (115) in the Act of 1888 was limited tu 
eases where the land was required for the purpose of procur
ing sufficient land for stations or gravel pits or for construct
ing, maintaining and using the railway. Such additional land 
cannot, however, be taken under the compulsory provisions of 
the Act.

182. Every company may, on and after the first day of 
November, in each year, enter into and upon any lands of Ilis 
Majesty, or of any person, lying along the route or line of the 
railway, and erect and maintain snow fences thereon, subject 
to the payment of such land damages, if any actually suffered, 
as are thereafter established, in the manner provided by law 
with respect to such railway.

2. Every snow fence so erected shall be removed on or 
before the first day of April then next following. 3 Edw. VII, 
cap. 58, sec. 143.

Removal.
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This section is practically the same as section 148 of the 
Act of 1903.

183. All tenants in tail or for life, grevés de substitution. Power or
... , ,, reprwentH-guardians, curators, executors, administrators, trustees and alluveper

persons whomsoever, as well for and on behalf of themselves, convey, 

their heirs and successors, as on behalf of those whom they 
represent, whether infants, issue unltoro, lunatics, idiots, femes- 
covert or other persons, seized, possessed of or interested in any 
lands, may contract and sell and convey to the company all or 
any part thereof. 3 Edw. VIL, cap. 58. sec. 144.

184. When such persons have no right in law to sell or con-order of
Judge i usv

vey the rights of property in the said land, they may obtain w*»«> 
from a judge, after due notice to the persons interested, the 
right to sell the said land.

2. The said judge shall give such orders as are necessary top„rCh*«. 
secure the investment of the purchase money, in such a manner moneT 
as he deems necessary, in accordance with the law of the pro
vince, to secure the interests of the owner of the said land. 3 
Edw. VII., cap. 58, sec. 145.

Corresponds to section 145 of the* Act of 1903. The words 
“may obtain” were substituted for “shall obtain” as to the 
persons concerned in the Act of 1903.

A tenant for life with remainder to her children may dur
ing their infancy obtain an order from the judge under this 
section. In re Dolsen, 13 l\R. 84. tic Canadian Pacific Z?.lY. Co.
<nnl Byrne. 15 O.L.R. 45; 7 Can. Ry. Cas. 71.

185 The* powers, by the last two preceding sections con- Limitation 
fvrroi upon,- Srr,"

(a) rectors in possession of glebe lands in the province of 
Ontario;

(M ecclesiastical and other corporations;
(r) trustees of land for church or school purposes;
(d) executors appointed by wills under which they are not 

invested with any power over the real property of the testator;
and.
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(r) administrators of persons dying intestate, but at their 
death seized of real property ;
shall only extend and he exercised with respeet to any of 
such lauds actually required for the use and occupation of tin* 
company. 3 Edw. VII., cap. 58, sec. 146.

Corresponds to section 14(i of Act of 1903. The words “by 
the last two preceding sections’’ were substituted in the Act of 
1903 for the word “herein” in section 138 in the Aet of 1888.

convey- 186. Any contract, agreement, sale, conveyance or assur- 
veatfee ance made under the authority of any of the last three preced 

ing sections shall be valid and effectual in law, to all intents 
and purposes whatsoever; and any conveyance so authorized 
shall vest in the company receiving the same the fee simple in 
the lands therein described, freed and discharged from all 
trusts, restrictions and limitations whatsoever, 

indemnity 2. The person so conveying is hereby relieved from liability 
(■mvveying. for what he does by virtue of or in pursuance of this Art. '! 

Edw. VII., cap. 58, sec. 147.
Corresponds with certain changes in form to section 147 in 

the former Act. In Anglin v. Nickle, 30 [T.C.C.l*. 72. ami 
Great Western II. W. Co. v. Lutz, 32 U.C.C.P. 166, it was held 
that the fee simple in the lands taken is vested in the company. 
Where the owner of lands agreed to give a railway company 
the lands required for right of way free, a subsequent owner is 
not entitled to recover compensation. Thompson v. Canada' 
Central B.W. Co., 3 O.R. 136. In Bryson v. Ontario <(• (Jueber 
LAV. Co., 8 O.R. 380, an agreement made with a married 
woman without her husband’s concurrence, and a conveyance of 
the land to the railway company was upheld.

187. The company shall not be responsible for the disposi 
tion of any purchase money for lands taken hv the company 
for its purposes, if paid to tin» owner of the land or in I « » court 
for his benefit. 3 Edw. VII., cap. 58, sec. 148.

It was held under the former Railway Aet. C.S.C.. cap. 66, 
and 24 Vic., cap. 27. that notwithstanding the similar provi
sions contained in that Act, although the tenant for life could 
sell and convey in fee simple the land required for the railway, 
the company is not warranted in paying to the tenant for life

AVpliVH

Hire his?
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the full amount of the compensation agreed on, hut was com
pelled afterward* at the suit of a person interested in the 
remainder to make good the amount of his interest. Cann ron v.
U n//'. 24 Ur. 8.

In Young v. Midland R.W. Co., 16 O R. 738, lit A.R. 265,
22 S.C’.U 190, (’amrroH v. Wigle was approved, and it was held 
that under the similar provisions of the, Act then in force, 
coupled with the provisions which are embodied in section 173 
of tin1 present Act, that the tenant for life had no power to 
receive the purchase money, and the company was responsible 
to the heirs-at-law of the person entitled in reversion.

See also Oirston v. (hand Trunk II.W. Co., 28 Ur. 428.
Dunlop v. Canada Central R.W. Co., 45 IJ.C.R. 74.
Scottish American Ins. Co. v. Prittie & Toronto Hell Line 

/.Ml. Co., 20 A.R. 398.
A tenant for life may maintain an action of trespass against 

the defendants, who had entered, having made compensation 
onlv to th<‘ owner of the fee. Slater v. Canada Central R.W.
Co'.. 2.') Ur. 363.

And in an application for immediate possession under what 
is now section 217, it was held that a hare trustee of land is 
not “the owner of the land or the person empowered to convey 
the land, or interested in the land sought to he taken. Re 
James Bay Ry. Co. and Worrell et ai, 6 O.W.R. 473, 5 Can.
Ry. Cas. 21.

188. Any contract or agreement made by any person i remaiurv 
authorized by this Act to convey lands, either before the deposit™"1™1* 
of the plan, profile and book of reference, or before the setting 
out and ascertaining of the lands required for the railway, 
shall be binding at the price agreed upon, if the lands are after 
wards so set out and ascertained within one year from the date 
of the contract or agreement, and although such lands have in 
the meantime become the property of a third person.

2 Possession of the lands may be taken, and the agreement m*>- »*• 
and price may be dealt with, as if such price had been fixed bvca^rle,, 0111 
an award of arbitrators as hereinafter provided, and the agree
ment shall be in the place of an award. 3 Edw. VIT., cap. 58, 
sec. 149.

Corresponds to section 142 of the Act of 1888. An inter
esting question arises under the wording of this section.
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‘ ‘ Although such lauds have in the meantime become the prop 
erty of a third person,” in view of the provisions of the On
tario Registry Aet and similar statutes, which does not appear 
to have been determined.

See Tolton v. Canadian Pacific li.W. Co., 22 O.R. 204. and 
eases cited therein.

189. If, in any ease not hereinbefore provided for, any per 
son interested in any lands so set out and ascertained is not 
authorized by law to sell or alienate the same, he may agree 
upon a fixed annual rent as an equivalent, and not upon a pria 
cipal sum, to be paid therefor.

How fixed. 2. If the amount of the rent is not fixed by agreement, it 
shall be fixed and all proceedings shall be regulated, in the 
manner herein prescribed. 3 Edw. VII., cap. 58, sec. 150.

Corresponds to seetion 150 (Aet of 1903) and section 142 
(Act of 1888). The use of the words “herein prescribed” 
instead of the words “hereinbefore provided” appearing in num
erous other sections has probably no significance. The word 

herein” would probably be read as equal to “in this Act.”

Rent 190. Such annual rent and everv other annual rent, agreed
( hiirgvHlili-
to working upon or ascertained, and to be paid for the purchase of any
«■X|lfll8en. ...

lands, or for any part of the purchase money of any lands, 
which the vendor agrees to leave unpaid, shall, upon the deed 
creating such charge and liability being duly registered in the 
registry office of the proper district, county or registration divi
sion, be chargeable as part of the working expenditure of the 
railway. 3 Edw. VTT., cap. 58, sec. 151.

Corresponds to seetion 151 (Act of 1903) with considerable 
amendments. Tin- former section 143 (Aet of 1888) has been the 
subject of much comment, although not the subject of any 
reported eases in this country. It provided that the rent should 
be a charge upon the railway and tolls in preference to all other 
«daims except charges i*reated by section 94 of the Act. “By” 
was an obvious mistake for “under.” Seetion 94 created n<> 
charge, merely gave power to make one. The effect of the pre
sent section making the rent and also any purchase money 
agree«1 to be left unpaid, chargeable as part of the working 
expenditure coupled with the interpretation of “working ex-
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penditurc” as set out in section 2, sub-section (34) and the pro
visions as to “working expenditure” contained in section 138 is 
to make this charge along with the other charges therein first 
liens upon the railway, and as lietween the various items men
tioned under that head it is conceived that in case of deficiency it 
would 1m* lM>rne ratenhly.

An owner who has made an agreement as to the amount of 
compensation is entitled to enforce his claim for compensation 
under an award as against the company, and has a vendor’s 
lien upon the land taken for the amount payable, with such 
provisions as are necessary to realize by means of a sale, but he 
is not entitled to an injunction to restrain the defendants from 
operating the railway on the lands, nor to an order for delivery 
up of possession.

Lincoln Vapcr Mills Co. v. St. Catharines it Siagara Cen
tral AMV. Co., 19 O.R. 106.

191. After the expiration of ten days from the deposit of 
the plan, profile and book of reference in the office of the régis- 'hmiMgee

• i nmy tw
trar of deeds, and after notice thereof has been given in at least w*rvcd lor. 
one newspaper, if any published, in each of the districts and 
counties through which the railway is intended to pass, appli
cation may be made to the owners of lands, or to persons empow
ered to convey lands, or interested in lands, which may be taken, 
or which suffer damage from the taking of materials, or the 
exercise of any of the powers granted for the railway ; and, 
thcreu|K>n, such agreements and contracts as seem expedient î,*ÎTit 
to Isith parties may lx* made with such persons, touching the*nthor,,ied 
said lands or the compensation to 1m* paid for the same, or for 
the damages, or as to the mode in which such compensation 
shall be ascertained.

2. In case of disagreement between the parties, or any of i>i»8*ree 
them, all questions which arise l «et ween them shall be settled as 
hereinafter provided. 3 Edw. VII., cap. 58, sec. 152.

(orresponds to section 152 of the Act of 1903. and section 144 
(Act of 1888). The chief amendment is the insertion of the 
words “which may be taken, or” after the words “interested in 
lands in the seventh line. The other changes are clerical.

“Persons interested in lands” includes a tenant for years.
Johnston v. Ontario, Simcoc d Huron /«MV. Co., 11 U.C.R. 246,

16—a.L.
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decided that a tenant for years might maintain trespass against 
the defendants, who had entered, having made compensation 
only to the owner of the fee. See also Dctlor v. (!. T. It. Co. 
15 U.C.R. 595; Slater v. Canada Central It.W. Co., 25 Or. 363, 
and see Re C. /*. R. d; Byrne, 7 Can. Ry. Cas. 71 ; C. I*. R. Co. v. 
Brown, 42 8.C.R. 600.

Re Cavanaejh, 6 Can. Ry. Cas. 395. Notice should be served 
on the vestuis que trustent as well as on a bare trustee, re .lames 
Bay R.W. Co., and Worrell, 5 Can. Ry. Cas. 21.

A placer miner is entitled to notice: Day v. Klondike Mines 
Ry. Co., 6 (’an. Ry. Cas. 203, 2 West L.R. 205 and notes at p. 
217 of 6 Can. Ry. Cas.

A person in possession under a defective title is entitled 
to compensation : Stewart v. Ottawa and New York It.W. Co., 
30 O.R. 599, but not if a trespasser, Clair v. Tcmiscouata It.W. 
Co., 6 Can. Ry. (’as. 171, 367 ; 1 East L.R. 524 ; 38 S.C’.R. 230.

A mortgagee should be served as well as the owner of tin* 
equity of redemption; in re ('anadian Racific R.W. Co. and Hat
ter, 1 Can. Ry. Cas. 457, 13 Man. L.R. 200 ; re Belt Line Ity. Co., 
26 O.R. 413; and re Toronto, Hamilton tV Buffalo It.W. (V d 
Burke, 27 O.R. 690; and see notes at page 484 of 1 Can. Ry. ('as.

The bolder of a hypotheque under the law of Quebec has 
no claim for compensation, Bremct v. Montreal c(: Ottawa It.W. 
i'o., Q.R. 3 S.C. 445, and see Abbott on Railways, p. 243.

Under this section the right to compensation is also given 
in the following eases:—Obstruction or deviation of a water
course : Anderson v. Grand Trunk It.W. Co., 11 U.C.Q.B. 126; 
McGillivray v. Great Western It.W. Co., 25 U.C.Q.B. 69 Arthur 
v. Grand Trunk R.W. Co., 25 O.R. 37 ; 22 A.R. 89. See also 
Sarnia v. Great Western R.W. Co., 17 U.C.Q.B. 65; l iter v. 
Great Western R.W. Co., 17 U.C.Q.B. 392. In this case negli
gence in construction was alleged.

The right to drainage of surface water does not exist jure 
naturae: Ostrom v. Sills, 24 A.R. 539 ; 28 S.C.R. 526 : hence 
damages are not recoverable for obstructing the flow of surface 
water as distinct from obstructing a water-course : ('reason v. 
Grand Trunk R.W. Co., 27 U.C.Q.B. 68; Nichol v. Canada 
Southern R.W. Co., 40 U.C.Q.B. 583.

In L*Espérance v. Great Western R.W. Co., 14 V.C.Q.R 
173, lands were sold for the purpose of the railway, previously
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drained by a ditch made by plaintiff. Held, no action lay for 
obetructing the ditch by constructing the railway, the matter 
being one which should have l>een taken into consideration at 
the time of the sale, or dealt with upon the arbitration.

In Hill v. Buffalo & Lake Huron H.W. Co., 10 (Jr. 506, a 
railway company, taking over a prior undertaking, were not 
compelled to specifically perform an agreement with the owner, 
to make a culvert through their embankment, having been 
allowed to construct the railway without notice of the agree
ment, but were allowed to take arbitration proceedings, as if 
the agreement had not been made, but see Toll on v. Canadian 
Pacific R.W. Co., 22 O.R. 204, where it was held, a water-course 
having been diverted without authority, although compensation 
was made to the plaintiff’s predecessors in title, that the equit
able easement thereby created did not avail the railway com
pany as against the plaintiff, a bona fide purchaser for value, 
without actual notice and claiming under a registered deed 
from the previous owner; a reference was directed to ascertain 
the compensation to which plaintiff would be entitled as upon 
an authorized diversion of the water-course.

Alton v. Hamilton d* Toronto R.W. Co., 13 U.C.It. 595, lis 
distinguishable from the foregoing eases upon the ground that' 
negligence was alleged therein, this allegation being held suffi
cient to support the verdict.

192. The deposit of a plan, profile and book of reference, General 
and the notice of such deposit, shall be deemed a general notice110110®' 
to all parties of the lands which will be required for the rail
way and works.

2. The date of such deposit shall be the date with reference Date^or^ 
to which such compensation or damages shall be ascertained, valuation 
Provided, however, that if the company does not actually 
acquire title to the lands within one year from the date of such 
deposit, then the date of such acquisition shall be the date with 
reference to w hich such compensation or damages shall be Date for 
ascertained; and provided further, that the foregoing proviso
shall not prejudice the operation of anv award, or of anv order

. i „ * Fending
or .judgment of any court of competent jurisdiction, heretofore
made, or any arbitration now pending and any appeal fromHfrecled- 
any such award, order or judgment shall be decided as if the
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foregoing proviso had not been enacted. 3 Edw. VII., cap. 88, 
sec. 153, and 8-9 Edw. VII., cap. 32, sec. 3.

Corresponds to section 153 (Act of 1903, as amended). The 
words “plan and profile” were substituted in the Act of 1903, 
for the words “map or plan” appearing in the corresponding 
section in the Act of 1888 (145) : James v. Ontario d- Quebec 
It.IV. Co., 15 A.R. 1; 12 O.R. 624; Arthur v. Grand Trunk 
/«MV. Co., 25 O R. 37; 22 A.R. 89.

Damages, although ascertained as at the date when tin- land 
is taken or injuriously affected under this section, are not con
fined to the damages accrued to such date, the whole damages 
may be assessed once for all as for a permanent injury: Arthur 
v. Grand Trunk /«MV. Co. (supra) ; Parkdale v. West, 12 App. 
Cas. at p. 616; North Shore /MV. Co. v. Pion, 14 App. Cas., p. 
630.

And see Yale Hotel Co., Ltd. v. The Vancouver, Victoria & 
Eastern Itailway d; Navigation Co., and The Grand Porks d 
Kettle Hiver It y. Co. v. The Vancouver, Victoria d* Eastern liail- 
way & Navigation Co., 9 B.C.R. 66, 3 Can. Ry. Cas. 108, and 
note on p. 123, ibid.

Where a railway company enters upon lands and makes 
valuable improvements thereon, before depositing its plan and 
profile, the owner is not entitled to compensation for the improve
ments made by the eompany. The compensation stands in the 
stead of the lands from the date when the company takes pos 
session and the improvements are not put on the lands of the 
owner.

lie Huttan d* Drcifns and Canadian Northern /«MV. Co., 12 
O.L.R. 187; 5 Can. Ry. Cas. 339.

The deposit of a plan does not warrant the eompany taking 
possession without taking expropriation proceedings, and the 
owner may maintain an action at law in trespass: Hanley v. 
Toronto, Hamilton d; Buffalo /«MV. Co., 11 O.L.R. 91; 5 Can. 
Ry. Cas. 25; Mdssac v. Inverness It.W. Co., 38 N.S.R. 80: 37 
S.C.R. 134; 6 Can. Ry. Cas. 112, 121 ; Wicker v. Canadian Paci
fic It.W. Co., 16 Man. L.R. 343; 6 Can. Ry. Cas. 181.

Such right of action will be barred within one year if the 
acts of trespass are done by reason of the construction or oper
ation of the railway.

Lumsden v. Temiskaming d- Northern Ontario It.W. Comm., 
15 O.L.R. 469; 7 Can. Ry. Cas. 156.
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193. The notice served upon the party shall contain,— Notice to
be served.

(a) a description of the lands to be taken, or of the powers 
intended to lie exercised with regard to any lands therein 
described ; and,

(b) a declaration of readiness to pay a certain sum or rent, 
as the case may be, as compensation for such lands or for 
damages. 3 Edw. VII., cap. 58, sec. 154.

Section 154 of the Act of 1903, as amended. Sub-section 
“c” (Act of 1888) was eliminated in the Act of 1903. The 
scheme of the present Act provides for a different method of 
appointing arbitrators or a sole arbitrator from that provided 
by the Act of 1S88. See section 190, infra, and compare with 
sections 150 and 151 of the Act of 1888.

A form of notice and certificate is given in the appendix.
The notice and surveyors’ certificate under section 194 should 
state in cash the sum which would he a fair compensation for 
the lands to he taken and damages. Where in addition to a sum 
in cash certain crossings and station privileges were offered as 
compensation for the land and damages, which was accompanied 
by a surveyors’ certificate that the sum offered was a fair com
pensation therefor; held to be no proper notice or certificate, 
and a judge’s order for taking immediate possession was made 
without jurisdiction. Brooke v. Toronto Belt Line li.W. Co.,
21 0.1?. 401, decided under the corresponding section, fin the 
same words), of the Ont. Ry. Act, R.S.O. (1897), cap. 207, sec.
90 flee Fitfc<r v O. W. R. Co.t 16 T.L.R. 485.

The notice must he definite and describe the lands intended 
to be taken or the powers intended to be exercised with regard 
to and described in the notice, otherwise the notice is invalid.
A notice stating that the lands described therein were to be 
acquired “to the extent required for the corporate purposes of 
the company” was held to be invalid in Lees v. The Toronto &
Siaqara Power Co., 12 O.L.R. 505; 6 Can. Ry. Cas. 128.

A mortgagor who has conveyed his equity of redemption sub
ject to payment of the mortgage is not entitled to notice of 
expropriation : Farr v. TTowell, 31 O.R. 693.

If the railway company take possession of the lands without 
any formality, the owner is not bound to resort to arbitration 
proceedings, hut may sue to recover possession or for damages 
for trespass: TTuot v. Quebec, Montmorency <fr Charlevoix It.W.
Co., Q.R. 10. R.C. 373; Wilkes v. Gzowski. 13 U.C.R. 308;
Mason v. South Norfolk B.W. Co., 19 O.R. 132; and see notes
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to section 192; Saunby v. Water Commissioners (1906), A.C
110.

After service of the notice to treat under the Lands Clauses 
Act, 1845, corresponding to the notice of arbitration under this 
sec. 193, a person purchasing an interest in the land becomes 
a purchaser of an interest in the compensation, see sec. 213. also 
Car nochan v. Norwich <£* Spalding H.W. Co., 26 Beav. 169. 
After service of the notice to treat, the Court of Appeal in 
England have decided that no onerous interest, either in land 
taken or in land injuriously affected, can be created by the 
land-owner to the prejudice of the promoters (the railway com
pany). (1903), 1 K.B. 652 (reversing the decision of Lord Alver- 
stone, C.J. (1901), 2 K.B. 753) affirmed by the House of Lords, 
Mercer v. The Liverpool, St. Helen’s and South Lancashire lt.W. 
Co. (1904), A.C. 461. The law had previously been well settled 
with respect to lands taken, see the cases cited in the judgments, 
and is now settled as to lands injuriously affected. A notice of 
arbitration, which includes lands the company are not author
ized to take is void, and the company will be restrained from 
taking any proceedings under it: Grand Trunk It.IV. Co. v. 
Lindsay, Bobcaygeon d* Pontypool lt.W. Co., 3 Can. Rv. Cas. 
174.

Coats v. Caledonian liy. Co., 6 F. (Ct. of Sess.) 1042 and 
see 5 Can. Ry. Cas., p. 28.

Notice of désistaient in that case should be given under sec. 
207, and a fresh notice served, describing accurately the lands 
the company are authorized to take : Widder v. Buffalo d Lake 
Huron it.IV. Co., 24 U.C.B. 232-3. See also Wrtgley v. Lanca
shire d* Yorkshire lt.W. Co., 4 Giff. 352.

He Oliver & Bay of (Jointe K.W. Co., 6 O.L.R. 543; 3 Can. 
Ry. Cas. 384. But where a company has taken possession under 
a notice they cannot abandon the notice and give a new notice 
for the same land : Canadian Pa ci fir lt.W. Co. v. Little Seminary 
of Ste. Thérèse, 16 S.C.R. 606; Re Haskill & Grand Trunk lt.W. 
Co., 7 O.L.R 429, 3 Can Ry. Cas. 389.

In Hendrie v. Toronto, Hamilton d" Buffalo lt.W. Co., 26 
O.R. 667 ; 27 O.R. 46, it was held, following Corporation of Park- 
dale v. West, 12 A.C. 602, that the sections of the Act of 18SS 
under the headings “Plans and Surveys,’’ and “Lands and 
Their Valuation,” apply to lands injuriously affected, as well 
as to land taken, by the railway, the corresponding sections 
here appear under “Location of Line,” and “Taking and Using 
Lands.”
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As to the form of notice required where the lands of another 
railway company are sought to la* acquired. See (irand Trunk 
/«MV. Co. v. Lindsay, Bobcaygeon d* Coniypool By. Co., 3 Can.
By. Cas. 174.

194. Such notice shall he accompanied by the certificate °fofïùrvêyôr 
a sworn surveyor for the province in which the lands are situ-” y*-
a ted, or an engineer, who is a disinterested person, which cer
tificate shall state,—

(a) that the land, if the notice relates to the taking of land 
shown on the said plan, is required for the railway, or is within 
the limit of deviation allowed by this Act;

(b) that he knows the land, or the amount of damage likely 
to arise from the exercise of the powers ; and,

(c) that the sum so offered is, in his opinion, a fair com
pensation for the land and damages aforesaid. 3 Edw. VII., 
cup. 58, sec. 155.

Corresponds to section 155 in the Act of 1903.
The words “or is within the limit of deviation allowed by 

this Act” seem to he retained by oversight, both in this Act 
and in the Act of 1903, in view of the provisions of sec. 1(>7, 
and the alterations made in other sections of the Act, giving 
the company no power to deviate except with the permission 
of the Board, after taking the same steps as for an original 
location. It was held in Widder v. Buffalo tC Lake Huron B.IV.
Co.. 24 TJ.C.R. 520, under C.S.C., cap. G6, sec. 11, sub-sec. 7, 
which is very similar in language to the present section, that :

(1) where no land is taken and the company denies the 
owner’s right to compensation, a surveyor’s certificate is un
necessary ;

(2) the notice need not be under the corporate seal of the 
company ;

(3) it is not desirable that the company’s arbitrator should 
be one of their own officers.

195. If the opposite party is absent from the district orpurbvitoLby 
county in which the lands lie, or is unknown, an application,ion
for service by advertisement may be made to a judge of a
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superior court for the province or district, or to the judge of 
the county court of the county where the lands lie.

2. Such application shall be accompanied by such certificate 
as aforesaid, and by an affidavit of some officer of the company, 
that the opposite party is so absent, or that, after diligent 
inquiry, the person on whom the notice ought to be served can
not be ascertained.

3. The judge shall order a notice as aforesaid, but without 
such certificate, to be inserted three times in the course of one 
month in a newspaper published in the district or county, or, 
if there is no newspaper published therein, then in a newspaper 
published in some adjacent district or county. 3 Edw. VII., 
cap. 58, secs. 157 and 158.

Sections 156, 157 and 158 of the Act of 1903 as amended.
Section 156 of the Act of 1903 gave the County Judge jur

isdiction in all proceedings provided for in sections 156 to 174 
of that Act. The interpretation clause in this Act has been 
amended to make the expression “judge” include a judge of 
the County Court. Under the Act of 1888 the County Court 
Judge had no jurisdiction under the corresponding sections.

The language of this section is imperative. Its conditions 
must be complied with before notice can be served by publica
tion. When this has been done, the judge is required to make 
the order.

196. If within ten days after the service of such notice, or 
within one month after the first publication thereof, the 
opposite party does not give notice to the company that he 
accepts the sum offered by it, the judge shall, on the applica
tion of the company, or of the opposite party, appoint a person 
to be sole arbitrator for determining the compensation to he 
paid as aforesaid: Provided that the judge shall, at the request 
of either party on such application, appoint three arbitrators to 
determine such compensation, one of whom may he named by 
each party on such application.

2. Six days’ notice of such application shall be given by the 
company to the opposite party, or rice versa.
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3. If the opposite party is absent from the district or county Service by 
in which the lands lie, or is unknown, service of such six days’ «on. 
notice may Im* made by advertisement as in the last preceding 
section authorized: Provided that the judge may dispense with, 
or shorten the time or times for, the publication of the notice in 
any such case in which he deems it proper. 3 Edw. VII., 
cap. 58, sec. 159; 6 Edw. VII., cap. 42, sec. 10.

The words in italics were added as an amendment by 6-7 
Edw. VII., cap. 37, sec. 1.

I'nder the Act of 1888 if, within the time prescribed, the 
opposite party did not give notice to the company naming his 
arbitrator, the judge was required, on the application of the 
company, to name a sole arbitrator. If the opposite party gave 
notice naming an arbitrator, the two arbitrators jointly ap
pointed a third, or in the <went of their failure to agree, the 
judge « ppointed the third arbitrator. Many of the authorities 
under the Acts prior to that of 1903, as to the effect of giving 
notice and of failure on the part of the parties served with the 
notice to appoint an arbitrator, will l»e of no assistance under 
the present section. The language of this section is imperative.
Either party is entitled to have the matter determined by three 
arbitrators, one of whom may be named hv eaeh party on the 
application. In Canadian Pacific /«MV. Co. v. Hatter. 1 Can.
Ry. Cas. 457, and Re Toronto, Hamilton it- Buffalo R.W. Co. and 
Burke ft al.y 27 O.R. 090, it was held that the words “opposite 
party” in see. 150 (Act of 1888) include both mortgagor and 
mortgagee, that notice given by the owner of lands, not con
curred in by the mortgagee, was not sufficient, and a sole arbi
trator was appointed on application of the railway company.
The scheme of the Act of 1888 was held in Stewart v. Ottawa 
it- Xfw York R.W. Co.. 30 O.R. 599, to be, that the company 
should deal with the party in possession as owner—the matter of 
title to remain in abeyance until a later stage in the expropria
tion proceedings.

In Quebec, hypothec stands in a different position from 
mortgage in Ontario, a personal claim merely arising in the 
case of the former, but no claim upon the land. See Brunet v. 
Montreal <0 Ottawa R.W. Co., Q.R. 3 S.C. 445; Abbott on Rail
ways. 243.

In Me Gibbon v. North Simcoe R.W. Co.. 26 fïrant 226, it 
was held that a sole arbitrator appointed by the judge, without 
notice of the intended application for his appointment having
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Arbitrators

Procedure.

been given to the owner, had not been validly appointed, and 
the land-owner was not bound by the act of the arbitrator, so 
appointed, in ascertaining the compensation.

The owner may accept the company’s offer at any time 
after the expiration of ten days if the company has taken no 
further proceedings in the meantime. Such offer and its accep
tance constitute a binding contract between the parties upon 
which the owner may recover in an action the amount so offered: 
Bennetto v. Canadian Pacific R.W. Co., 18 Man. L.R. Ill, 8 Can. 
Ry. Cas. 223.

197. The arbitrators, or the sole arbitrator, as the case 
may be, shall be sworn before a justice of the peace for the dis
trict or county in which the lands lie, faithfully ami impar
tially to perform the duties of Jhcir or his office, and shall 
proceed to ascertain such compensation in such way as they 
or he, or a majority of them, deems best.

2. The award of such arbitrators, or of any two of them, or 
of the sole arbitrator, shall, except as hereinafter provided, be 
final and conclusive.

3. No such award shall be made, nor shall any official act he 
done, by a majority of the arbitrators except at a meeting held 
at a time and place of which the other arbitrator has had at 
least two clear days’ notice, or to which some meeting at which 
the third arbitrator was present has been adjourned. 3 Edw. 
VII., cap. 58, see. 160.

Corresponds to sec. 160 in the Act of 1903, the changes be
ing merely clerical. The latter portion of the corresponding 
section in the Act of 1888 (152), “And no notice to either of the 
parties shall be necessary, but each party shall be held suffi
ciently notified through the arbitrator appointed by him or 
whose appointment he required,” was omitted from the Act 
of 1903.

There is no provision requiring the giving of notice to the 
parties, the whole matter as to procedure being apparently left 
with the arbitrators under this section.

In Brvnet v. St. Lawrence d* Adirondack BAY. Co., (}.R (1 
Q.B. 116, an award was set aside where one of the arbitrators 
conducted himself ns the advocate or agent of the party appoint
ing him, neglected to attend a number of the meetings of the
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«rbitrators or afterwards to read the depositions of witnesses 
takeu at such meetings.

“Shall he final and conclusive except as hereinafter pro
vided” refers to provisions of sec. 209, giving a right of appeal, 
and also preserving the existing law or practice as to setting 
aside awards.

In Palmer v. Metropolitan, 21 L.J.Q.B. 259, it was held that 
the declaration required by sec. 3d of the Lands Clauses Act, 
1845, corresponding to the oath mentioned in this section, may 
be dispensed with by consent.

Generally as to misconduct of arbitrators and grounds for 
setting aside awards, see Russell on Awards, 7th ed., p. 664. In 
re McQuillan and Guelph Junction R.W. Co., 12 P.R. 294, a 
ratepayer of a eity which was a shareholder and ereditor, held 
not disqualified as arbitrator. In Re Ontario <k Quebec R.W. 
Co. and Taylor, 6 O.R. 338, the award was set aside and remit
ted hack to arbitrators for further consideration on account of 
improper items having been included.

The Court will not interfere with the award, if the sum 
awarded is not such as to shock one’s sense of justice: Henning 
v. Atlantic et’ N. W. R.W. Co., 20 S.C.R. 177. Morley v. Klon
dike Mines Ry. Co., 6 Can. Ry. Cas., 183.

Notwithstanding the language of the section, that the arbi
trators shall proceed to ascertain such compensation in such 
way as they, he, or a majority, deem best, it has been held by 
the Privy Council that an appellate court rightly exercises its 
jurisdiction by viewing the award as if it had been the judg
ment of a subordinate court, that is, by deciding whether a 
reasonable estimate of the evidence had been made. It is not 
authorized by the section to disregard the award and deal with 
the evidence de novo as if it had been a court of first instance : 
Atlantic d* Northwest R.W. Co. v. Wood (1895), A.C. 257. 
James Hay R.W. Co. v. Armstrong [1909], A.C. 624, 10 Can. Ry. 
Cas. 1.

The same decision was given under a similar section of the 
Ontario Railway Act : In re Hamilton tC* North Western R.W. 
Co. v. Hoys, 44 Ü.C.R. 626.

In Great Western R.W. Co. v. Hailey, 12 U.C.R. 106, and 
three other eases, the court set aside the awards, the sum awar
ded being so excessive as to show clearly that the arbitrators 
had disregarded the direction of the statute, to consider the 
benefit to the property, as well as the damage done.
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Arbitrators appointed under a deed of submission must not 

depart from their instructions or the award will be set aside. 
(Quebec Improvement Co. v. Quebec Bridge Co., 7 Can. Ry. Cas 
336 |1908], A.C. 217.

In Grand Trunk B.W. Co. v. Coupai, 28 S.C.R. 531, an 
award was set aside where the arbitrators proceeded upon a 
wrong principle in estimating the amount awarded by taking 
an average of the different estimates put in evidence, and see 
F airman v. Montreal, 31 S.C.R. 210, and see 3 Can. Ry. 
Cas. 394. An award may not be referred back to the arbi
trators for the purpose of correcting a clerical error under this 
Act. Be Me Alpine tf" Lake Erie tf Detroit, River B.W. Co., 9 
Can. Ry. Cas. 95.

198. The arbitrators or the sole arbitrator, in deciding on 
such value or compensation, shall take into consideration the 
increased value, beyond the increased value common to all 
lands in the locality, that will be given to any lands of the 
opposite party through or over which the railway will pass, by 
reason of the passage of the railway through or over the same, 
or by reason of the construction of the railway, and shall set 
off such increased value that will attach to the said lands against 
the inconvenience, loss or damage that might be suffered or sus
tained by reason of the company taking possession of or using 
the said lands. 3 Edw. Vll., cap. 58, sec. 161.

Corresponds to sec 161 (Act of 1903) with the insertion of 
the words “of the opposite party” after “lands” in the fourth 
line, and the omission of the words “or grounds” after “lands"’ 
in the eighth line. The words after the words “increased 
value” appearing in section 161 of the Act of 1903. “beyond 
the increased value common to all lands in the locality.” The 
words inserted made clear what was doubtful under the cor
responding section of the Act of 1888. The rule under the 
former section is discussed in Ontario tf- Quebec B.W. t'o. v» 
Taylor, 6 O.R. 338; James v. Ontario & Quebec B.W. Co., 12 
O.R. 624; 15 A.R. 1 ; Dickson v. Chateauguay tf* Northern 1 under 
Quebec Act), Q.R. 17 S.C. 170.

Be Credit Valley B.W. Co. and Spraggc, 24 Or. 231, can
not be considered as law under the amended section.
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As to what may be the subject of compensation, viz., land 
taken or injuriously affected. See Brown and Allan on Com 
pensât ion, pp. 111-121, and pp. 129-143; Brown and Theobald 
on Law of Railways, 3rd Ed., p. 173 et seq.

The decisions under the Railway Clauses Act, 1845, and the 
Land Clauses Act, 1845, as to compensation where no land is 
taken but the damage results from the operation of the railway, 
may properly be applied to cases arising under the Canadian 
Railway Act: Powell v. Toronto, Hamilton tV Buffalo R.W. Co., 
25 A.R. 209.

It is not necessary that any part of the land should be ac
tually taken. It is sufficient if it is injuriously affected to entitle 
the owner to receive compensation : Regina v. Eastern Counties 
R.W. Co., 2 Q.B. 347; Glover v. North Staffordshire, 16 Q.B. 
912; Hammersmith R.W. Co. v. Brand, L.R. 4 ILL. 171 ; 
Metropolitan Board of Works v. McCarthy, L.R. 7 ILL. 243; 
Canadian Paeific R.W. C(K v. Gordon. 8 Can. Ry. Cas. 53.

Where no land is taken, damages cannot be recovered for 
the annoyance by reason of the operation of the railway : Attor
ney-General and Hare v. Metropolitan (1894), 1 Q.B. 384.

But where a part of the owner’s land is taken, depreciation 
in the value of the remainder of his property by reason of its 
proximity to the railway, from vibration, noise, smoke, dust, 
etc., may be taken into consideration as an element in fixing 
compensation : Duke of Buccleuch v. Metropolitan Board of 
Works, 5 ILL. 419; Ford v. Metropolitan R.W. Co., 17 Q.B.D. 
20. followed in Re Toronto, Hamilton tf* Buffalo R.W. Co. and 
Kerner, 28 O.R. 14.

The damage to which a party is entitled is only damage to 
land, or an interest in land : Metropolitan Board of Works v. 
McCarthy, L.R 7 ILL. 243; Caledonian R.W. Co. v. Walkers 
Trusters, 7 A.C. 259, followed in St. Catharines R.W. Co. v. 
\orris, 17 O.R. 667; Bowen v. Canada Southern R.W. Co., 14 
A.R. 1 : Powell v. T.. H. tf B. R.W. Co., 25 A.R. 209.

Birelyv. Toronto, Hamilton cf* Buffalo R.W. Co., 28 O.R. 468, 
must he considered as overruled.

The owner of land fronting, whether a waterway or land 
way. tidal or non-tidal, lias a right to access thereto, and is 
entitled to compensation if his access is cut off: Lyon v. Fish- 
mnuqrrs' Co.. 1 A.C. 662: Pion v. North Shore R.W. Co.. 14 
^p.R. 44. and 14 A.C. 612 ; Bigaouette v. North Shore R.W. 
L S.r.R. 363 ; Regina v. Buffalo cf* Lake Huron R.W. Co.. 
“■*. V.C.R. 208; Quillinan v. Canada Southern R.W. Co., 6 
O.R 567; Mason v. South Norfolk R.W. Co., 19 OR. 132;
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Vancouver, Victoria & Eastern /f. W. rf- .Vet'. Co. v. Municipality 
of Delta, 8 Can. Ry. Cas. 354.

Then* is a similar right to compensation where the access 
is impeded by raising, lowering or narrowing the highway: 
Regina v. Luke's, L.R. 7 Q.B. 148; Regina v. Eastern Coun
ties If. IV. Co., 2 Q.li. 347 ; Wood v. Stourbridge If. IV. Co., 16 
C.B.N.S. 222.

If the injury' is not to the property as such, but merely to 
the property as used for a particular purpose, such as a busi
ness. or, in other words, to the business carried on upon the 
property, no compensation can Ik* recovered. The damage must 
be one which is sustained in respect of the property itself, 
and not in respect of any particular use to which it may from 
time to time Ik* put. It must he less valuable for all purposes: 
Rickett v. Metropolitan If.IV. Co., L.R. 2 ILL. 175, followed in 
Re Devlin and Jlamiltou cC Lake Erie 7f.IV. Co., 40 U.C.R. 160.

In lie Cavanagh and Canada Atlantic 7f.1V. Co., 6 Can. Ry. 
Cas. 395, Riddell, J„ allowed compensation for disturbance 
of business and anticipated profits in the east* of hotel property 
being expropriated. The possibility of the license not king 
renewed was also held to Ik* a proper subject of compensation. 
The ease was not carried to appeal, and may t>e of doubtful 
authority. The arbitrators have nothing to do with anything 
but “lands” or fixtures which have become part of flic realty. 
Anticipated profit is altogether too conjectural to be the pro
per subject of compensation. It is not land or an interest in 
land. It is a mere personal right which does not pass to n pur
chaser. It depends moreover upon the will of the license com
missioners and the liehaviour of the licensee and his customer*. 
It is difficult to ascertain the value of a right which may be 
determined the same* day compensation has been ascertained. In 
this connection see in re J. D. Shier Lumber Co's. Assessment. 
14 O.L.R. 210. See also Canadian Pacific 7f.1V. Co. v. Broun 
Co., 9 Can. Ry. Cas. 56; 18 O.L.R. 85; 42 S.C.R. 600.

The Board may, however, order additional compensation to 
he paid as a term upon which an order authorizing an expro
priation will Ik* granted under see. 178. The Burnt District 
Case, Toronto; 4 Can. Ry. Cas. 290.

Where the construction of a railway constituted a breach ot 
a restrictive covenant as to erections to Ik* made on land, the 
person injured was held entitled to compensation, although no 
land was aetuallv taken : Long Eaton Recreation Co. v. Midland 
7f.IV. Co. (1902), 2 K.B. 574.
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The question of interest payable on the amount awarded for 
compensation cannot he said to he in a satisfactory position.
The earlier eases are as follows : Interest is properly allowable 
from the date of filing the plan, Cavanagh rf* C. A. Kg. Co.,
14 O.L.R. 523 ; 6 Can. Ry. Cas. 395 ; James rf O. rf; Q. Co.,
12 O R. 024 ; MacPkerson rf Toronto, 26 O.R. 565. Where money 
was paid into the hank under see. 218, interest thereafter actu
ally earned hv the fund only was allowed ; Ke Rirelg rf* Toronto, 
Hamilton rf* Buffalo Kg. Co.. 28 O.R. 468 ; Kr Taglor rf* O. rf* Q.
RII. Co., 11 P.R. 371 : Kr Phil brief, rf O. rf Q. Kg. Co., 11 PR.
373: and see C. W. Kg. Co. v. Jones, 13 Or. 355 : Wilkinson v.
Cables, 3 S.C.R. 216 ; A. rf* X.W. Kg. Co. v. Prndhomme, M.L.R.
2, S.C. 21 : Leak v. Toronto, 30 S.C.R. 321 : Lea v. O. rf Q. Kg. Co.
21 Can. L.J. 154 : Ke C. X. Kg. Co. rf* Kobinton, 17 M.L.R. 396, 8 
Can. Ry. Cas. 226.

Meredith, (\ JM collects the cases in the cases of in Ke Clarke 
ami Toronto, (Ireg rf Bruce Kg. Co., 9 Can. Ry. Cas. 290, and 
decides that arbitrators have no right to award interest upon 
tin* amount of the compensation awarded, following In re Can
adian Xorthern Kg. Co. and Kobinson (1908), 17 Man. L.R.
396. lb* further held that where money is paid into Court 
under section 217, that the owner is entitled to interest on the 
amount of the award at the legal rate from the date of the war
rant for possession ; his Lordship was of the opinion that the 
eases dealing with the setting apart of purchase money with 
notice to a vendor in the case of an ordinary sale did not apply 
to these proceedings, on the ground that the taking of posses
sion was purely for the benefit of the railway company, and 
the vendor had no voice as to the investment of the fund set 
apart It may he contended that there is no such difference in 
principle, and that the owner is entitled only to the amount of 
the interest allowed by the Court. And see the notes to sec
tion 218, infra.

199. If, by any award of the arbitrators or of the sole arbi- coeu. 
t rat or made under this Act, the sum awarded exceeds the sum 
offered by the company, the costs of the arbitration shall he 
home by the company ; but if otherwise they shall he borne by 
the opposite party and be deducted from the compensation.

2. The amount of the costs, if not agreed upon, may be taxed Taxation, 
by the judge. 3 Edw. VII., cap. 58, sec. 162.
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Corresponds to sec. 162 (Act of 190.3). It is to be noted the 
provisions of this section are imperative, and when a caw* arises 
within its provisions, must be disposed of accordingly.

By the interpretation clause section 2 (new provision) 
“costs” includes ‘‘fees, counsel fees and expenses.”

At the arbitrators’ first meeting the railway company ten
dered a deed binding themselves to make and maintain a cross
ing, the value of which appeared to have been taken into con
sideration by the arbitrators, but the amount awarded was less 
than the amount offered by $119. It was held that under the 
circumstances the provision of the section as to costs did not 
apply, and neither party was entitled to eosts.

In the opinion of (lait, C.J., which appears to have been also 
the opinion of the majority in the Supreme Court, the a«*t 
of the judge in taxing costs under the statute is merely minis
terial. There is no right under this section to decide as to the 
right of costs, and they could probably only be recovered after 
taxation by action.

Ontario tO Quebec R.W. Co. v. PhUbrick, 5 0.1?. 674, 12
8.C.R. 288.

Under a similar statute in 16 Viet. cap. 99, sec. 5, where no 
provision was made for recovering the costs from the railway; 
company, the court refused to make an order on the company, 
for their payment and semble that the only remedy is by an 
action of debt on the statute.

lie Foster v. Great Western li.W. Co., 32 U.C.R. 503.
Action so brought dismissed on other grounds ; At muni v. 

Kettle Yalleii li.W. Co., B.C. Supreme Court (not yet reported).
The owner is not entitled to a lien on the land for costs of 

the arbitration.
Fcrrars v. Staffordshire d1 Cttoxeler li.W. Co., L.R., 13 Eq., 

524.
The practice has been that upon application to a judge in 

chambers, the bill is referred to one of the taxing officers to 
ascertain what has been properly incurred, the result being 
adopted or varied by the judge.

lie McRae v. Ontario tf* Quebec li.W. Co., 12 P.I? 282 and 
327. lie Oliver and llan of Quinte li.W. Co., 3 Can. Ry. Cas., 
368, 7 O.L.R. 567. A twood v. K. V. R.W. Co., supra.

The taxation of costs by the judge is final and without 
appeal.

Wood v. Atlantic <0 Xorth Western li.W. Co., Q.R., 9 S.C., 
297.

This rule as to costs does not extend to the costs of an appeal.
lie Credit Valley li.W. Co. and Spragge, 24 Gr.. 231.
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It is no objection to an award that the arbitrators award 
costs, for, if unauthorized, it is easily separable from the rest 
of the award.

Widder v. Buffalo it- Lake Huron B.W. Co., 24 U.C.R., 520.
An agreement to pay all costs incidental to the arbitration 

docs not extend to costs as between solicitor and client, nor to 
costs preliminary to the arbitration.

Bronson v. Canada Atlantic R.W. Co., 13 P.R. 440, scd quaere 
under this Act.

The corresponding provisions of the Land Clauses Act, 1845, 
see. 34, differ somewhat from these provisions, their effect being 
that the costs must be borne by the company (promoters of the 
undertaking), unless the arbitrators award the same or a less 
sum than that offered, in which ease each party bears bis own 
costs “incident to” the arbitration, and the costs of the arbitra
tors are borne by the parties in equal portions. Costs of a spe
cial case are incident to such arbitration.

Re Arbitration between Holliday and Corporation of Wakc- 
fidd, L.R., 20 Q.B.D. 699.

As the words “incident to” appearing in section 34 of the 
English Act, are not in this section, this case would probably 
not he an authority under it.

The offer referred to in the section is the “sum or rent” 
referred to in sub-sec. “b” of sec. 193, supra, which is referred 
to as the “sum offered” in sub-sec. “c” of section 194.

(furry. Can the company, by making a separate offer in 
writing of an increased amount before the arbitration is begun, 
get the benefit of this section, in case the amount awarded be 
less than such offer. It has been held under the Land Clauses 
Act, 1845, that the offer of compensation must be unconditional, 
not an offer of one sum for compensation and costs. See Be 
Ha skill d- O. T. R. Co., infra.

Balls v. Metropolitan Board of Works, L.R. 1, Q.B. 337.
An offer made after arbitrators arc appointed is too late.
FHzhardtnge v. Gloucester d* Berkeley Canal Co., L.R. 7 

Q.B 776.
Bray v. N. E. BAV. Co., 1 Q.B.D. 696.
Where a company has taken possession of lands under a 

notice of expropriation, it can not abandon the notice and give 
a new notice for the same land, but where a company gave such 
a new notice, naming a larger sum, it was held that the offer of 
the increased sum might be taken into consideration upon the 
question of costs. Be Ilaskill and Grand Trunk B.W. Co., 7 
O.L.R. 429 ; 3 Can. Rv. Cas. 389.
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Kzamina- 200. The arbitrators, or a majority of them, or the sole 
witiiMM*. arbitrator, shall examine on oath or solemn affirmation the 

parties, or such witnesses as appear before them or him. ,3 
Edw. VII., cap. 58, sec. 163.

Corresponds to and is identical with sub-sec. 1 of sec. 163 
of the Act of 1903.

The parties to the arbitration cannot by agreement take 
away the right of the arbitrator to examine witnesses if they 
so desire. Quebec Imp. Co. v. Quebec Bridge Co., Q.R. 29, 
S.C. 328, 7 Can. Ry. (’as. 336.

Power*of 201. Such arbitrators or arbitrator mav with respect toarbitrators. * 1
such arbitration,—

Knlrr- (a) enter upon and inspect any place, building or works
being the property of or under the control of the company or 
the opposite party, the entry or inspection of which appears 
to them or him requisite ;

inspection. (b) inspect any works, structure, rolling stock or property 
of the company ;

Produc (e) require the production of all books, papers, plans, speci
fications, drawings and documents relating to tbe matter before 
them, or him; and,

<lathe. (d) administer oaths, affirmations or declarations.
compelling 2. They shall have the like power in summoning witnesses
witnesHua. 4and enforcing their attendance and compelling them to give 

evidence and produce books, papers or tilings which they are 
required to produce as is vested in any court in civil cases.

witnw#' 3 The persons attending and giving evidence at any such 
arbitration shall lie entitled to the like fees and allowances for 
so doing as if summoned to attend before tbe Exchequer Court.

incrimina- 4. The provisions hereinbefore contained with respect to the
t*"K p*!*™ production before the Board of books and papers which may 

tend to criminate the persons producing them shall apply to 
persons attending and giving evidence at any such arbitration. 
3 Edw. VII., cap. 58, sec. 163.

This section corresponds with sub-sec. 2 of sec. 163 of the 
Act of 1903, merely inserting in full tbe powers which hy
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reference to earlier sections (49 and 50) are given under the 
Act of 1903. It should be noted that sub-sec. 3 of sec. 50 of the 
Act of 1903, relating to proof of documents, is not included 
in the extension of the powers of the arbitrators in sec. 201, 
but is included in the Act of 1900 as sec. 67.

Since sec. 67 relates to “any action or proceeding under 
this Act” its provisions necessarily extend to arbitration pro
ceedings.

202. The arbitrators or the sole arbitrator shall take down Notes of 
in writing the evidence brought before them or him, unless uvldc,lce- 
either party requires that it be taken by a stenographer; in 
which case a stenographer shall be named by the arbitrators
or arbitrator, unless the parties agree upon one.

2. The stenographer shall be sworn before the arbitrators, orsteno-
before any one of them before entering upon his duties. er‘

3. The expense of such stenographer, if not determined by hi» ex- 
agreement between the parties, shall be taxed by the court or a 
judge thereof, and shall, in any case, form part of the costs of
the arbitration. 3 Edw. VII., cap. 58, sec. 163.

Corresponds with a portion of sub-sec. 3 of sec. 163 of the 
Act of 1903, being amended only to meet the case of a sole 
arbitrator.

203. After making the award, the arbitrators or the sole ah paper» 

arbitrator shall forthwith deliver or transmit by registeredtobe tiled in
letter, at the request of either party in writing, the depositions,court 
together with the exhibits referred to therein, and all papers 
connected with the reference, except the award, to the clerk of 
the court, to be filed with the records of the said court. 3 
Edw. VII., cap. 58, sec. 103.

Corresponds to a portion of sub-sec. 3 of sec. 163 of the 
Act of 1903 being amended only to meet the case of a sole 
arbitrator.

204. A majority of the arbitrators, at the first meeting after Time with- 
their appointment, or the sole arbitrator, shall fix a day on b^rnede&U 
or before which the award shall be made, and if the same is
not made on or before such day, or some other day to which the
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time for making it has, either by the consent of the parties, or 
by resolution of the arbitrators, or by the sole arbitrator, lteen 
prolonged, then the sum offered by the company, as aforesaid, 
shall be the compensation to be paid by the company. 3 Edw. 
VII., cap. 58, see. 164.

Identical with sub-sec. 1 of sec. 164 of the Act of 1903 with 
the exception of the words “or by the sole arbitrator” added 
to line 6.

Where an adjournment was made at the close of the argu
ment until the following day, one of the arbitrators having de
clined to concur in the award, and it was signed by the other 
two, it was held a compliance with the Statute and to he good at 
common law. Freeman v. Ontario dr Quebec R.W. Co., 6 OR. 
413.

In Montreal Park and Island It.IV. Co. v. Wanness, Q.lt. 
14, S.C. 409, and 16 S.C. 105, it was held that an adjourn
ment of a sittings of the arbitrators until after the date fixed 
for the making of the award was not in itself a sufficient exten
sion of the time for making the award, although the attorney 
for the company was present and remained silent on the sub
ject of such adjournment.

In Demorest v. Grand Junction R.W. Co. 10 O R. 515, the 
Judge found upon the evidence that no time had been fixed by 
the arbitrators for making the award, and held that the sum 
offered by the company did not become the amount of the 
compensation and a reference back was ordered.

See comments by Gwynne, J., in Reaudct v. North Shore 
R.W. Co., 15 S.C.R. at p. 67.

205. No award shall be invalidated by reason of any want 
of form or other technical objection, if the requirements of this 
Act have been substantially complied with, and if the award 
states clearly the sum awarded, and the lands or other property, 
right or privilege for which such sum is to be the compensation.

2. The person to whom the sum is to be paid need not he 
named in the award. 3 Edw\ VII., cap. 58, sec. 164.

Identical with sub-sec. 2 of see. 164 of the Act of 1903.
If the award contains an adequate and sufficient desi-rip- 

tion of the land expropriated, the maxim “falsa dnnonstratio 
non noert” applies.

Re au de t v. North Shore R.W. Co. supra.
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Bigaouctte v. North Shore R.W. Co., 17 S.C.R. 363.
The award must be of a sum certain and fixed, and a direc

tion in the award to the railway company to construct a culvert 
is invalid. Bourgoin v. Montreal, Ottawa d- Occidental R.W.
Co., 5 A.C. 381 or that part of the land taken should be given 
back to the owner and a road constructed thereon for the bene
fit of the owner. Quebec Improvement Co. v. Quebec Bridge d;
R.W. Co. (1908), A.C. 217, 7 Can. Ry. Cas. 336.

See also (Ireat Western R.W. Co. v. Hunt, 12 U.C.R. 124,
Starnes v. Molson, 29 L.C.J. 278.

206. If any arbitrator appointed by the judge dies before 
the award has been made, or is disqualified, or refuses or failsJJÿjptor* 
to act within a reasonable time, the judge, upon the application jjjjjjj 
of either party, of which application six days’ notice shall be 
given to the opposite party, and upon being satisfied by affi
davit or otherwise of such death, disqualification, refusal or 
failure, shall appoint another arbitrator in the place of such 
arbitrator: Provided that if any arbitrator named by one of the 
parties and appointed by the judge shall die or refuse or fail 
to act, such party may, upon such application, name the arbi
trator who shall be appointed by the judge in the place of the 
arbitrator so deceased or not acting.

2. The proceedings shall not in any such case require to bejjo®*** 
recommenced or repeated. 3 E. VII., c. 58, s. 165.

Corresponds to see. 165 of the Act of 1903 with slight 
amendment in the wording. Its provisions generally are the 
same.

These provisions apply to the case of an arbitrator, ap
pointed by the owner, dying four days before the time fixed 
for making the award. The owner is entitled to a reasonable 
time to appoint another arbitrator in his place and have the 
arbitration continued, although the time, so fixed, had expired 
without the making of any award. Shannon v. Montreal Park 
and Island R.W. Co.. 23 S.C.R. 374.

See also as to right to sue for possession in Quebec, where 
the award having been set aside, the company refused to pro
ceed with the appointment of a new arbitrator. Huot v. Q.
*•. etc., Ry. Co., Q.R. 10, S.C. 373.
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207. Where the notice given improperly describes the lands 
or materials intended to be taken, or where the company 
decides not to take the lands or materials mentioned in the 
notice, it may abandon the notice and all proceedings there
under, but shall be liable to the person notified for all damages 
or costs incurred by him in consequence of such notice and 
abandonment, which costs shall be taxed in the same manner as 
costs after an award.

2. The company may, notwithstanding the abandonment of 
any former notice, give to the same or any other person notice 
for other lands or materials, or for lands or materials other
wise described. 3 Edw. VII., cap. 58, sec. 166.

Corresponds to sec. 166 of the Act of 1903 with slight re
arrangement of the sentences.

The word “abandon” used in this section corresponds to 
the word “desist” used in the Consolidated Statutes of Can
ada, cap. 65.

Sec lie Oliver cf- Bay of Quinte By. Co., 3 Can. Rv. Cas. 
384. 6 O.L.R. 543.

The question was raised in lie Miller v. Gnat Western. 13 
U.C.R. 582, whether after an award has been made, tin- com
pany can relinquish the land valued and claim exemption from 
eompliance with it; it was held in Mitchell v. Great WesUrn, 
35 IT.C.R. 148, that they could not, after the award was made, 
withdraw from the purchase.

In Grimshawe v. Grand Trunk liy. Co., 15 U.C.R. 224; 19 
IT.C.R. 493, it was held under the provision of the Act then in 
force. 14 & 15 Viet., cap. 51, sec. 11. that a notice for landi 
may be desisted from and a new notice given, even after the 
arbitrators had met and were engaged in the arbitration, and 
the award subsequently made was held void. The same con
clusion was reached in Caiethra v. Hamilton and Lake V.rie 
fi.W. Co., 35 U.C.R. 581, where two arbitrators had agreed on 
the amount of the award and had given notice to the other, to 
meet to sign the award when notice of desistment and a new 
notice were given. It was held in the Supreme Court, The 
Canadian Pacific /‘.IV. Co. v. Little Seminary St. Thirhe. 16 
S.C.R. 606, (per Patterson & fiwynno J.J.) that an abandon
ment of notice to take lands must take place while the notice 
is still a notice and before the intention has been exercised by 
taking the lands: followed in lie TJaskill et al. and Grand Trunk 
li.W. Co., 3 Can. Ry. Cas. 389.
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A railway company were held not compellable to take lands 
enclosed by an engineer without knowledge of the directors 
and no notice given of intention to take: Baby v. Ureal West
ern B.W. Co., 13 U.C.R. 291.

The power to desist extends to lands injuriously affected 
as well as lands taken. With the notice of désistaient a new 
notice should be given ; without it the former notice remains in 
force to uphold an award duly made under it.

So decided in case of lands taken or injuriously affected 
under C.S.C. cap. 66, sec. 11 (7).

Widder v. Buffalo and Lain llurou K.W. Co., 24 IJ.C.R.
222.

I'nder R.S.O. (1887), cap. 165, sec. 20, a railway company 
having desisted once from their notice, could not again desist 
pending arbitration proceedings under a second notice. The 
company’s arbitrator having withdrawn from such arbitration 
in deference to a notice of désistaient given by the company 
after the amount to be awarded had been agreed upon by the 
other two, it was held that the company could not object to the 
award on the ground that he had not been asked to sign it.

Moore v. Central Ontario It. IV. Co., 2 O R. 647.
The present statute R.S.O. (1897) cap. 207, sec. 20 (16) is 

the same except the concluding provision that the right of dé
sistaient shall not be exercised more than once.

See also Be Hooper and Erie d) Lake Huron It. IV. Co., 12 
P R. 408, where under peculiar circumstances, a third notice 
of désistaient was upheld.

In Mhan v. St. Catharines <£• Niagara Central 7f.1V. Co., 16 
O R. 459, it was held that notice of désistaient served after an 
Act had been passed bringing the company under the Legisla
tive authority of the Dominion, it having been previously in
corporated under the Ontario Act, was effective to avoid the 
bond given ns security upon taking possession and that fresh 
security must be given by payment of money into the bank un
der the Dominion Act. Where the company served notiee of 
désistaient from original notice and gave no new notice to the 
land owner, but nevertheless entered upon the land, held that 
they were in the position of trespassers. Wilkes v. Gzowski, 13 
r.C.R. 308.

See also the recent case in British Columbia of Atwood v. K.
V. BAY. Co., (not yet reported).

208 If a person offered or appointed as valuator, or as sole Arbitrator 
arbitrator, is not himself personally interested in the amount qualified 
of the compensation he shall not be disqualified because he is#r 
professionally employed by either party, or has previously
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expressed an opinion as to the amount of compensation, or 
because he is related or of kin to any shareholder of the com
pany.

2. No cause of disqualification shall be urged against any 
arbitrator appointed by the judge after his appointment, hut 
the objection shall lie made before the appointment, ami its 
validity or invalidity shall be summarily determined by the 
judge. 3 Edw. VII., cap. 58, sec. 167.

Corresponds to sec. 167 of the Act of 1903, with slight 
re-arrangement of the language. In effect the same.

The corresponding section (159) of the Act of 1888 is 
discussed in Brunet v. St. Laurence, etc., Adiromlai I, H. IV 
Co., 3 Revue de Jurisprudenee 332, and the propriety of 
appointing an engineer or surveyor who has acted for the 
company in laying out the railway, defended on account of 
the special knowledge thereby acquired.

See He McQuillan tC (Juclph Junction Hy. Co., 12 I\R. 2!M

209. Whenever the award exceeds six hundred dollars, any 
party to the arbitration may, within one month after receiving 
a written notice from any one of the arbitrators or the sole 
arbitrator, as the ease may be, of the making of the award, 
appeal therefrom upon any question of law or fact to a super
ior court ; and upon the hearing of the appeal such court shall 
decide any question of fact upon the evidence taken before the 
arbitrators, as in a ease of original jurisdiction.

2. Upon such appeal the practice and proceedings shall be, 
as nearly as may be, the same as upon an appeal from the deci
sion of an inferior court to the said superior court, subject to 
any general rules or orders from time to time made hy the 
said last mentioned court, in respect to such appeals.

3. Such general rules and orders may, amongst other things, 
provide that any such appeal may be heard and determined hy 
a single judge.

4. The right of appeal hereby given shall not affect the 
existing law or practice in any province as to setting aside 
awards. 3 Edw. VII., cap. 58, sec. 168.
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Corresponds with section 108 of the Act of 1903, the word
ing of the last three lines of sub-sec. 1 being slightly varied.

In the Act of 1903 these lines read:—“and upon the hear
ing of the appeal the Court shall, if the same is a question 
of fact, decide the same upon the evidence taken before the 
arbitrator, as in the ease of original jurisdiction.”

As to time for appealing, it was held in lie Potter amt 
Central Canada li.W. Co., 10 P.R., page 10, that notice of 
appeal given within one month is sufficient. It is not necessary 
that the appeal should he brought on for hearing within that 
time; the appeal should he to a judge in single court, and not 
to the Divisional Court. In lie Montreal & Ottawa lift. <(• 
Ogilvie, 18 P.R., 120, the last ease was approved, and the 
appeal being brought in the wrong court, an order was made 
under Ontario Consolidated Rule 784, transferring it to the 
proper court on payment of costs.

Where no damages arc awarded, there is no appeal by the 
land-owner, lie Toronto, Hamilton if Buffalo li.W. Co., and 
Krrner, 28 O.R. 14

In Bircly v. Toronto, Hamilton if" Buffalo li.W. Co., 2f> 
A.R. 88, it was held under a corresponding section that an 
appeal lies in the Province of Ontario, either to the High 
Court of Justice or to the Court of Appeal, but if an appeal 
is taken to the High Court, no further appeal lies by either 
party to the Court of Appeal; followed in James Bay li.W. Co. 
v. Armstrong, infra.

The same principle is followed in the Province of Quebec. 
In a recent case where the defendants appealed from the award 
to the Superior Court, the award was varied, the plaintiff then 
appealed to the Court of King’s Bench, Appeal side, and the 
defendants quashed this appeal on the ground that under this 
section a right to appeal lay either to the Court of Kings 
Bench or to the Superior Court, but not from one to another. 
Vallure* v. Ontario and Quebec R.W. Co., Q.R. 36, S.C. 348, 12 
Can. Ry. Cas.

In Pontiac if- Pacific li.W. Co. v. Sisters of Charity, Q.R. 
20 R.C., p. 257, it was held that on an appeal under this sec
tion no new evidence can be adduced, and no objection based 
upon the admission of illegal evidence or the exclusion of 
legal evidence, can be considered, unless the illegalities 
appear on the record.

The award cannot he explained or varied by extrinsic evi
dence of the intention of the arbitrators. Ibid.
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Errors of law or fact, or excess of jurisdiction, must 
appear on the face of the award, or from the evidence or 
documents of record.

The court will not interfere with the discretion of the arbi
trators as to amount of award, unless as a check on possible 
fraud, accidental error, or gross incompetence.

In Morley v. Klondike Mines R.W. Co., it was held “that 
the court will not interfere to set aside an award unless cor
ruption, partiality, misconduct or irregularity is distinctly 
proved against the arbitrators, and mere suspicion is not suffi
cient : or unless the sum awarded is so grossly and scandalously 
inadequate as to shock one’s sense of justice.”

See notes on this case, (i Can. Ry. Cas., p. 194.
llarrigan v. Klondike Mines, 6 Can. Ry. Cas. 193.
In James Hay /MV. Co. v. Armstrong, 38 S.C.R. oil, a 

land owner who had the option of taking an appeal from the 
arbitrators’ award either to the High Court of Justice, or to 
the Court of Appeal for Ontario, took it to the High Court 
where it was, pursuant to sec. (>r> of the Judicature Act of 
Ontario, heard before a single judge who increased the com
pensation; on appeal to the Supreme Court of Canada, held 
that there was no jurisdiction to hear the appeal either with 
or without leave.

See notes upon this ease, fi Cnn. Ry. Cas., p. 199.
Affirmed on appeal to the Privy Council; (1909), A.C. (124; 

see Vallieres v. Ontario iV Quebec R.W. Co., supra.
In Quebec Improvement Co. v. Quebec Bridge and R.W. 

Co. (1908), A.C. 217, it was held that arbitrators who are also 
appointed mediators cannot disregard their instructions, and 
an award imposing a servitude in perpetuity upon the railway 
was set aside.

An award allowing compensation for depreciation of the 
untaken remainder of the owner’s land, resulting from the 
operation of the railway elsewhere than upon the land so taken, 
was set aside in Canadian Pacific R.W. Co. v. Cordon, 8 Can. 
Ry. Cas. f>3.

An award will not be disturbed unless the arbitrators 
manifestly erred in some principle in arriving at their conclu
sion: Robinson v. Can. Xorthern R.W. Co.. 17 Man. R 39n.

The court examined into the justice of the award in Paries 
v. James Bay R.W. Co.. 10 Can. Ry. Cas. 22f>; James Ban II.IV. 
Co. v. Armstrong. [1909] A.C. 624"; C. d K. Ry. Co. v. Mar Kin 
non, 43 S.C.R. 379.

The award of costs by the arbitrators does not invalidate it. 
where it simply follows the rule established by the Railway Act.
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Duke of Bucclcuch v. Metropolitan Board of Works, 5 ILL. 
418, followed.

There is no power under this section to refer an award hack 
to the arbitrators, the provisions of sub-sec. 3 referring only 
to setting aside, not to referring back, awards.

Be Me Alpine and Lake Erie, etc., B.W. Co., 3 O.L.R. 230.
See also Be Grand Trunk DAY. Co. and Petrie, 2 O.L.R. 284.
In Be Horton and Canada Central BAY. Co., 45 U.C.R. 141, 

it was held that in the absence of any such provision as sec
tion 168 in the Railway Act of 1868, (31 Viet., cap. 28 L>), 
there was no jurisdiction in the Court to set aside an award 
made under that Act.

In Be Herring and Napanee d? Tamworth BAY. Co., 5 O.R. 
34!», it was held, under 42 Viet., cap. 9 (D.), (Con. Ry. Act, 
1879), that the notices of appointment of arbitrator and 
appointment of third arbitrator might be made a Rule of Court 
under the Common Law Procedure Act, distinguishing Be 
Credit Valley and Great Western, 4 A.R. 532.

In that case the award was set aside on account of an offer 
made by the company to do certain things, which was delivered 
to the arbitrator for the company, and by him to the umpire, 
but not communicated to the land-owner until after the award 
was made, the award having been based in part upon such offer.

See for eases in which award held bad for want of certainty 
as to provision respecting right to cross track,

Great Western BAY. Co. v. Hunt, Dougall, and Dodds, 12 
U.C.R. 124, et seq.

The arbitrators have no power to impose the payment of a 
rent or periodical sum by their award. The compensation 
fixed should he a gross sum capable of being paid at once to the 
parties, or into court, except in case of “corporations or per
sons who cannot in common course of law sell or alienate the 
“land.” A direction in the award to the railway company to 
construct a cidvert is not within the functions of the 
arbitrators.

Rnnrgoin v. Montreal, Ottawa rf- Occidental BAY. Co., 5 
App. Cas. 381.

To justify the court in setting aside an award, the sum 
awarded must he so grossly and scandalously inadequate as to 
shook one’s sense of justiee.

Revving v. Atlantic efr North West B.W. Co., M.L.R. 5 
S.f 136, M.L.R. fi QR 385.

An omission to swear the arbitrators was held to invalidate 
the award.

Whitfield v. A. & N. W. Ry. 33 L.C.J. 25.
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It was held in the Court of Appeal in
Beaudct v. North Shore R.W. Co., 11 Q.L.R. 239, 

that an award should be set aside where the arbitrators had 
failed to fix a day for making their award at their first meet
ing, as is now required by see. 204. Reversed in the Supreme 
Court, 15 S.C.R. 44.

An award will be set aside if rendered in the absence of 
any arbitrator, and without the two days’ notice to him required 
by sec. 197.

See Anglin v. Nickle, 30 U.C.C.P. 72; Nott v. Nott, 5 O.R. 
283.

payment of 210. (o) If the company has reason to fear any claim.
compensa- , ., „ .
tion into mortgage, hypotheque, or encumbrance; or,
court In

(b) if any person to whom the compensation or annual 
rent, or any part thereof, is payable, refuses to execute a pro
per conveyanee and guarantee; or,

(c) if the person entitled to claim the compensation or an
nual rent eannot be found, or is unknown to the company; or,

(d) if, for any other reason, the company deems it advis
able;
the company may pay such compensation into court, with the 
interest thereon for six months, and may deliver to the clerk or 
prothonotary of such court an authentic copy of the conveyance, 
or of the award or agreement, if there is no conveyance.

Title. 2. Such conveyance, or award or agreement shall thereafter 
be deemed to be the title of the company to the land therein 
mentioned. 3 Edw. VII., cap. 58, sec. 174.

With the exception of the paragraphing, corresponde 
exactly to sec. 174, sub-sec. 1, of the Act of 1903.

See Chatcauguay and Northern R.W. Co. v. Laurier, 9 
Q P R. 245, 9 Can. Ry. Cas. 51, for proceedings under this 
section to clear title after award.

Lands not 211. Where the lands are situated elsewhere than in the
Publies province of Quebec, a notice of such payment and delivery, in
notice 8lle^ ^orm ant* ^or Rue*1 t'me aR court appoints shall he

inserted in a newspaper, published in the county in which the 
lands are situated, or, if there is no newspaper published in
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the county, then in the official gazette of the province, and also 
in a newspaper published in the nearest county thereto in 
which a newspaper is published.

2. Such notice shall state that the conveyance, agreement orwhet 
award constituting the title of the company is obtained understate, 
the authority of this Act, and shall call upon all persons claim
ing an interest in or entitled to the lands, or any part thereof, 
to file their claims to the compensation, or any part thereof.
3 Edw. VII., cap. 58, sec. 174.

With the exception of the paragraphing and a slight change 
in grammatical construction, corresponds exactly with sub-sec.
2 of section 174 of the Act of 1903.

212 Where the lands are situated in the province of Land* inQuebec.
Quebec, the notice shall be published as required in cases 
of confirmation of title, and the registrar’s certificates shall 
be procured and filed as in such cases. 3 Edw. VII., cap. 58, 
sec. 174.

Corresponds exactly with sub-sec. 3 of sec. 174 of the Act 
of 1903.

213 The compensation for any lands which may be takencompenaa- 
without the consent of the owner shall stand in the stead ofpureof 
such lands; and any claim to or encumbrance upon the said Fn<.uinl>. 
lands, or any portion thereof, shall, as against the company, be111,1668 
converted into a claim to the compensation, or to a like pro
portion thereof; and the company shall be responsible accord
ingly, whenever it has paid such compensation or any part 
thereof, to a person not entitled to receive the same, saving 
always its recourse against such person. 3 Edw. VIT., cap. 58,
sec. 173.

Corresponds exactly with sec. 173 of the Act of 1003.
The meaning of this section is stated by Street. J., in Yotniq 

v. Mitllanrf R.W. Co., Ifi O.R. at p. 740, to lie that the estates 
in the land become estates in the compensation. Until tile death 
of the tenant for life, the statute does not begin to run against 
thosi- entitled to the reversion in fee.

I nder this section it has been held that a mortgagee, not a 
party to the award, may adopt it and foreclose as to the com-



270 CANADIAN RAILWAY ACT. |Sec. 214

pensation awarded. Scottish American Inv. Co. v. Prittie, 20 
A.R. 398.

The right to recover compensation is statutory, and an action 
to enforce it, is not barred until twenty years after the cause 
of action arose, i.c., when the railway company entered on the 
land. Itoss v. G. T. It. IV. Co., 10 O.R. 447 ; Esscry v. G.T. /MV. 
Co., 21 O.R. 224.

In the case of damage by the construction of an embankment, 
it was held that the action was barred by the lapse of six years. 

Chaudière, etc., Co. v. Canada Atlantic It. IV. Co., 33 S.C.R.
11

Where a railway company took lands without the leave of 
the owner, taking no arbitration proceedings, and obtaining no 
order for leave or right to enter upon the lands, the claim to 
the lands was converted into a claim for compensation, and that 
this claim retained its character of real estate and descended 
to the heir-at-law. Esscry v. Grand Trunk It. IV. Co. (supra). 
Approved in He. Hutton and Drcifus ami Canadian Sort hern 
It. IV. Co., 12 O.L.R. 187, 5 Can. Ry. Cas. 339, at p. 344 

Under the special Statutes relating to the Grand Trunk and 
Great Western R. W. Co’s., and the Railway Clauses Consoli
dation Act 14 & 15 Vie., ch. 81, and 18 Vic., eh. 33, it was held 
that an action did not lie to recover the lands taken but must 
be for compensation.

Clarke v. Grand Trunk It. IV. Co., 35 U.C.R. 57; McLean 
v. Great Western It. T. Co., 33 U.C.Q.B. 198.

Where the compensation has been tixed an action for dower 
cannot be maintained but claim must be made upon the com
pensation. Chcwctt v. Gnat Western It. IV. Co.. 211 I’.C.C.P. 
118.

Where the amount of compensation had been fixed by an 
award and pending an appeal the owner died, it was held that 
his personal representative was entitled to this amount, as 
against the trustees of his realty.

Ttoskin v. Toronto General Trusts, fi C.L.T. 529, following 
Nash v. Worcester Improvement Commissioner, 1 Jur. N.S. 973.

Effect of 214. All such claims filed shall be received and adjudicated
ndjudlca- ... , .
ttou. upon by the court, and the adjudication thereon shall for ever 

bar all claims to the land, or any part thereof, including any 
dower, mortgage, hypothèque or encumbrance upon the same.
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2 The court shall make such order for the distribution, pay-dh»*sIoi. compeuee-
nient or investment of the compensation and for the security tk>». 
of the rights of all persons interested, as to right and justice 
and to law apjiertains.

3. If the order for distribution, payment, or investment is interest, 
obtained within less than six months from the payment of the 
compensation into court, the court shall direct a proportion
ate part of the interest to he returned to the company.

4. If from any error, fault or neglect of the company, such idt,m 
order is not obtained until after six months have expired, the 
court shall order the company to pay into court, as part of the 
compensation, the interest for such further period as is right.

5. The costs of the proceedings, in whole or in part, includ-®0*** 
ing the proper allowances to witnesses, shall lie paid by the 
company, or by any other person, as the court orders. 3 Edw.
VII., cap. 58, see. 174.

Corresponds with changes in paragraphing to sees. 4 and 
5 of section 174.

As to costs under sub-see. 5, see Chateauquay d'- Northern 
/.MV. Co. v. Laurier, 9 Q.P.R. 245, (9 Can. Ry. Cas. 51.)

Payment of the compensation into Court under these latter 
sections would appear to be made at the risk of paying the 
owner’s costs, if done unreasonably. Harrison v. Alliance 
Assurance Co. (1903), 1 K.B. 188, decided under the corres
ponding provision of the Life Assurance Companies Payment 
into Court Act, 1896, see. 3, which provides that any Life 
Assurance Company may pay into the High Court .... 
any moneys payable to them under a life policy in respect of 
which, in the opinion of the Board of Directors, no sufficient 
discharge can otherwise be obtained.

As to interest on awards generally. In recent decisions in 
Manitoba and Ontario, the principles laid down in earlier cases 
have been materially modified.

Formerly interest was allowed upon the purchase money 
and compensation from the date of possession, not merely from 
the date when the compensation was ascertained, Ifhys v.
Hare Valin, B.W. Co., 19 Eq. 93.

See also I!e Birdey and Toronto, Hamilton <0 Buffalo BAY.
Co.. 28 O R. 468.
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In rc Cavanagh and Canada Atlantic R.W. Co. (1907) 
14, O.L.R. 523, ti Can. Ry. Cas. 395.

Janus v. Ontario iV Quebec R.W. Co. (188(i), 12, O.R. <>24. 
But in re Canadian Northern R.W. Co. and Robinson (1908), 
17 Man. L.R. 390, 8 Can. Ry. Cas. 220, the Court of Appeal 
for Manitoba held that interest ou the amount awarded should 
not be added by the arbitrators, es pee i ally in a ease where the 
claimant remains in possession of the property until after the 
date of the award. See, however, Davies v. James Ilaii. II.IV. 
Co.. 20 O.L.R. 534; 10 Can. Ry. Cas. 225, at p. 245.

In rc Clarke and Toronto, drey and Bruce R.W. Co. 
(1909), 18, O.L.R. 028, 9 Can. Ry. Cas. 290, the decision by 
Meredith, C. J, over ruled the Cavanagh case (supra), and 
followed the view entertained by the Manitoba Court of Ap
peal. Interest was, however, allowed on the compensation 
awarded, out of the amounts deposited in Court, on the taking 
out of the warrant for possession, from the date of the war
rant.

In Quebec it has been held that interest may be allowed by 
the arbitrator, as in the ease of a forced sale under Article 
1534 of the Civil Code. The land-owner may not, however, go 
behind the award and claim interest thereon, when interest is 
not specifically allowed in the award. Reburn v. Ontario and 
Quebec R.W. Co.. M.L.R. 5, S.C. 211 ; M.L.R. (*. Q.B. 381. 
Atlantic <f- North Western R.W. Co. v. Leaning, Q.R. 3 (j.R. 
165.

As to interest on deposits made under sees. 210 to 214 of 
the Act of 1905 :—

In Drummond Rif. Co. v. Oliver, Q.R., 7 Q.B. 41. 
it was held under see. 107 of the Act of 1888 corresponding to 
section 210 of the Act of 1900 that in order to authorize taking 
possession of the land expropriated, the railway company must 
deposit in court the amount of the award of the arbitrators, with 
interest for six months, and that default of their depositing the 
amount of the award without interest rendered the deposit 
insufficient, and the owner was held entitled to retake posses
sion.

The judgment of the Court of Queen’s Bench (Lacoste, 
C.J.) was based upon the necessity of a strict compliance with 
the provisions of this section.

The question of any additional interest payable by the com
pany can only be adjudicated upon by the Court when the 
order is obtained under sub-see. 3 (Sec. 172, Act of 1888 V

Atlantic & North-West R.W. Co. v. Judah. 23 S.C.TÎ. 231
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The liight of the Company to take I’ossession.

215. Upon payment or legal tender of the compensation or upon \*y 
annual rent awarded or agreed upon to the person entitled to tender 
receive the same, or upon the payment into court of the amount 
of such compensation, in the manner hereinbefore mentioned, 
the award or agreement shall vest in the company the power 
nrthwith to take possession of the lands, or to exercise the 

i ight, or to do the thing for which such compensation or annual 
ri nt has been awarded or agreed upon. ;{ Kdw. VI1., cap. 58, 
see. 189.

Proeeedingx in Case of Hesixtann.

216. If any resistance or forcible opposition is made by any warrant, 
person to the exercise by the company of any such power the 
.judge shall, on proof to his satisfaction of such award or agree
ment, issue his warrant to the sheriff of the district or county, 
or to a bailiff, as he deems most suitable, to put down such 
resistance or opposition, and to put the company in possession.

2. The sheriff or bailiff shall, in the execution of such war- llx"w||(p, 
rant, take with him sufficient assistance for such purpose, and 
diall put down such resistance or opposition and put the com
pany in possession. 3 Kdw. VII., cap. 58, see. 169.

These sections correspond to section 169 of the Act of 1903, 
the word “may” appearing after the word “judge” in the 
tenth line was changed to “shall” in the Act of 1903, thus 
making the section imperative. Until the requirements of this 
section have been complied with (unless a warrant has been 
granted under section 217), the entry of the company is prema
ture and illegal. Martini v. Gzoteski, 13 U.O.R. 298.

In Todd v. Meaford and Grand Trunk //.IV. /'#>., 6 O.L.R. 
lt>9. the plaintiff having precluded himself by agreement from 
treating the railway company as trespassers,—held that his 
remedy against the company was by arbitration proceedings 
under the Railway Act, and not by action.

See also Peterborough v. Grand Trunk //.IV. Co. (1900), 32 
•t.K 1)4: 1 O.L.R. 144. 1 Can. Rv. Cas. 494. and notes to section 
192

18—r.l
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As to persons to whom payment should he made, see see 
191, ante, and notes thereon.

217. Such warrant shall also Ik* granted by the judge with
out such award or agreement, on affidavit to his satisfaction 
that the immediate possession of the lands or of the power to 
do the thing mentioned in the notice, is necessary to carry on 
some part of the railway with which the company is ready 
forthwith to proceed. 3 Kdw. VII., cap. 58, sec. 170.

('orresponds to and is identical with sec. 170 in tlie Act of 
1903.

In ('anadian Pacific K.W. Co. v. Little Semi nor y of St. 
Thérèse, lt> S.C.R. tiOfi. Paterson and Gwynne, J.J.S.C.. were 
of opinion that the order for possession under this action could 
only he made when the lain! was required for immediate use. in 
carrying on some part of the railway with which the company is 
willing to proceed.

In Kingston d* Pembroke Kg. v. Murphy, 11 I\R. 304, 17 
S.C.R. 582, the order for possession was refused, because it was 
not clearly established that the company had an indisputable 
right to acquire the land by compulsory proceedings, and that 
there was some urgent and substantial need for immediate 
action. Sec Williams and (I. T. Kg. Co., (> Can. Ry. Cas. 21*1. 
Marsan v. Grand Trnnl, Pacific K. IV. Co., 2 Alta. LR. 43. 
9 Can. Ry. Cas. 341.

218. The judge shall not grant any warrant under the last 
preceding section, unless,

(a) ten days’ previous notice of the time and place when 
and where the application for such warrant is to be made has 
been served upon the owner of the lands, or the person empow
ered to convey the lands or interested in the lands sought to he 
taken, or which may suffer damage from the taking of materials 
sought to be taken, or the exercise of the powers sought to l*e 
exercised, or the doing of the thing sought to be done by the 
company; and,

(b) the company gives security to his satisfaction, by pay
ment into court, of a sum in his estimation sufficient to cover 
the probable compensation and costs of the arbitration, and not
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less than fifty per centum above the amount mentioned in the 
notice served upon the party stating the compensation offered, 
ti Edw. VII., cap. 42, sec. 11.

Re. tine 171 of the Act of 1003 as amended.
I'ndcr 1 lu* I'.irmcr Act tin* security was deposited in a 

chartered hank, designated by the Judge to the credit of tln- 
company and the owner jointly. It is now paid into court.

No provision is made for service by advertisement as in sec
tion lit.'».

In /•/ Ontario Tamars’ Supply Co. and Ontario <t (Jut'bcc 
/.MV. Co., 12 I Ml. 563. it was held that in the computation of 
the ten days’ notice, the day of the service of the notice- and 
the day of the return must both be excluded.

In Jtalias v. Central Ontario R.W. Co., 4 O.R. 593, it was 
held that the High Court had jurisdiction to enjoin the taking 
of possession, notwithstanding the order of the County Court 
judge for immediate possession made under the Railway Act of 
Ontario. R.S.O. 1877, cap. 165, sec. 20. sub-sec. 23, if the com
pany were* making use- of their powers to attain any object 
collateral to that for which it was incorporated; but otherwise 
it was not within the jurisdiction of the judge of the High 
Court to interfere with an Order of the County Court judge, 
though granted r.r parte. By section 220 the County Court 
judge has practically the same jurisdiction as under the Ontario
\r1

In the eases of Clarke v. Toronto, drey and Rrucr /«MV. Co., 
is O.L.R. 628; 9 Can. Ry. Cas. 290; Chief Justice Sir William 
Meredith expressed the opinion that the money paid into court 
under this section was intended as security only, and that it 
could not be regarded as the compensation and costs of the 
arbitration nr an aliquot portion thereof; consequently a rail
way company paying money into court as provided in this sec
tion is under the authority of this case, still liable for inter 
-•st at the current legal rate, no matter what rate is being paid 
hv the court. It is submitted the section does not place a rail
way company in a different position from that of an ordinary; 
purchaser who has set apart a sum to which the vendor will be 
entitled as purchase money, and has notified him of such alloca
tion. Moreover, the following section expressly provides for 
the repayment to the company of a part of the deposit, if 
necessary, and the payment of part to the owner under 
the terms of the award, shewing that the deposit was intended 
to represent the compensation itself.
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219. The costs of any such application and hearing lielorr 
the judge shall he l)orne by the company, aniens the compensa
tion awarded is not more than the company had offered to pay.

2. No part of such deposit or of any interest thereon shall 
be repaid, or paid to such company, or paid to such owner or 
party, without an order from the judge, which he may make 
in accordance with the terms of the award. 3 Kdw. VII 
cap. 58, sec. 172.

Corresponds to and is identical with sec. 172 of the Act of 
1903. Under the corresponding section in the Act of 188b 
(165), where the amount awarded is not more than the «mount 
offered by the company, it was decided that the owner must 
pay the costs of the application for the warrant.

Re Shibley and the Napanee, Tamworth <f- Quebec /«'.IV. Co., 
13 P.R. 237 ; Re Vancouver, Victoria dr Eastern R. IV. it \ a liga
tion Co., and Milsted, 13 B.C.R. 187 ; 7 Can. Ry. Cas. 257.

Procedure.

220. Any proceeding under the foregoing provisions of this 
Act relating to the ascertainment or payment of compensation, 
or the delivery of possession of lands taken, or the putting 
down of resistance to the exercise of powers, shall, if com
menced in a superior court having jurisdiction, be continued in 
such superior court, or, if the proceeding is commenced in a 
county court having jurisdiction, it shall be continued in such 
county court. 8 E. VII.. c. 88, s. 156.

This section first appeared in the Act of 1903 and has made 
a change in the former procedure, constituting the County Court 
of the County where the lands are situate a Court under sections 
156-174 of that Act (now sections 184 to 219, except section 209) 
and the judge of a county court a judge within the meaning 
of and for the purposes of the said sections under the Act.

In Marsan v. Grand Trunk Pacifie R.W. Co., 2 Alta. L.R. 41. 
9 Can. Ry. Cas. 341. Stuart, J„ doubted whether the decision 
of a single judge as persona désignât a was any longer not ap
pealable since the enactment of this section. Canadian Pacifie 
R.W. Co. v. Ste. Thérèse, 16 H.C.R. 606. See Girouard v. 
Grand Trunk Pacific R.W. Co.. 2 Alta. L.R. 54, 9 Can. Ry. Cas. 
354.
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Branch Lines.

221. The company may, for the purposes of its undertaking, JJJJJfJJ. 
construct, maintain and operate branch lines, not exceeding
in any one case six miles in length, from the main line of the 
railway or from any branch thereof. 3 E. VII., c. 58, s. 175.

Sec notes to section 225.

222. Before commencing to construct any such branch line. Procedure, 
the company shall.—

ia) make a plan, profile and book of reference, sluming Flani-eU' 
the proposed location of the branch line, with the particulars 
hereinbefore required as to plans, profiles and books of reference 
of the main line, and deposit the same, or such parts thereof as 
relate to each district or county through which the branch line 
is to pass, in the offices of the registrars of deeds for such dis
tricts or counties respectively ;

In upon such deposit, give four weeks’ public notice of 
intention to apply to the Board under this section, in some to'konni 
newspaper published in each county or district through which 
the branch line is to pass, or, if there should be no newspaper 
published in such county or district, then for the same period 
in the Canada Gazette : Provided that the Board may dispense 
with or shorten the time of such notice in any rase in which it 
deems proper ; and,

(e) after the expiration of the notice submit to the Board. to 
upon such application, a duplicate of the plan, profile and book mittod 
"f reference so deposited. 3 E. VII., c. 58, s. 175; 6 E. VII., c.
42, s. 13.

The portion in italics was added bv l> Ed. VII. Cap. 42, sec.
13.

223. The Board, if satisfied that the branch line is necessary Bourdin»»..... ... authorize
in the public interest or for the purpose of giving increased {*,™#nch 
facilities to business, and if satisfied with the location of such 
branch line, and the grades and curves as shown on such plan, 
profile and lwok of reference, may, in writing, authorize the 
construction of the branch line in accordance W'ith such plan.
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profile and book of reference, or subject to such changes in loca
tion, grades and curves as the Board may direct.

2. Such authority shall limit the time, not exceeding two 
years, within which the company shall construct and complete 
such branch line. 3 E. VII., c. 58, s. 175.

It has been decided that the Board has no power under sec
tion 50, to enlarge the time for such construction or completion 
beyond the prescribed period of two years.

The Board is a public body and is not confined to the evi 
dence submitted upon the application in deciding whether the 
branch line is necessary in the public interest. He Application 
of Vancouver, Westminster and Yukon Railway Company to 
construct Branches or Spurs in Vancouver. April 10th, 1907. 
4th Annual Report, p. 222.

224. There shall be deposited with the Board the authority 
and the duplicate of such plan, profile and book of reference, 
together with such papers and plans as are necessary to show 
and explain any changes directed by the Board, under the 
provisions of the last preceding section.

2. The company shall deposit in the registry offices of the 
counties or districts through which the branch line is to pass 
copies, certified as such by the Secretary, of the authority, and 
of the papers and plans, showing the changes directed by the 
Board.

3. No branch line shall be,—
(a) extended under the foregoing provisions for the con

struction of branch lines; or,
(b) constructed so as to form, in effect, an extension of the 

railway beyond the termini mentioned in the Special Act.
4. Except with reference to branch lines authorized by the 

Special Act to be constructed between any twro points or places 
definitely fixed or named therein, no power to construct branch 
lines in any Special Act contained, inconsistent with the fore
going provisions for the construction of branch lines, shall have 
any force or effect after the first day of February, one thousand 
nine hundred and seven : Provided that nothing in this sub
section shall be deemed to take away or impair the rights or
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powers of any company under any contract with the Govern
ment of Canada, approved and ratified by a Special Act of the 
Parliament of Canada. 3 E. VII., c. 58, s. 175.

225. Upon compliance with the requirements of the last four 
preceding sections all the other provisions of this Act, except 
those relating to the sanction by the Board of the plan, profile 
and book of reference of the railway, and the deposit thereof 
with the Board and in the offices of the registrars of deeds for 
the districts or counties through which the railway is to pass, 
shall, in so far as applicable, apply to the branch lines so author
ized, and to the lands to be taken for such branch lines. 3 E. 
VII., c. 58, s. 175.

The granting of authority by the Board under this section 
does not of itself authorize the grading of the line across a 
highway or another railway without specific leave therefor from 
the Board, supra.

The corresponding section 121 in the Act of 1888 incorpor
ated in one long paragraph all the special provisions deemed to 
he necessary for the construction of branch lines contained in 
section 175 in the Act of 1903 and which are now contained in 
sections 221 to 225 with changes in paragraphing and portions 
added or substituted by fi Edw. VII. c. 42, ss. 13, 14. The 
particular purposes for which they might be constructed were 
designated in detail and the general words “for the purposes 
of its undertaking” have been substituted for the specific 
instances given in the previous enactment. The whole section 
should be read in conjunction with see. 151 (It), ante: sec. 
151 (p), ante, would no doubt be also applicable to this as 
to all other powers conferred by that section. The correspond
ing English provision is to be found in 8 Viet., cap. 20. sec. 70 
(Imp.). Provisions similar to those contained in this seetion 
appeared in earlier railway consolidations : See R.S.C.. cap. 
109, see. 45; and 42 Viet., cap. 9, sees. 7 (18) and 100, but by 
these earlier acts these provisions were, of course, subject to 
the powers conferred upon railways and by see. fi (7) of 
R.S.r. 109, and sec. 7 (2) of 42 Viet., the privilege was limited 
to cases in which power to make branch railways was conferred 
hy the special act. Any railway subject to the jurisdiction of 
the Federal Parliament may now7 make branch railways where 
necessary for the purposes of its undertaking. Such eases as 
Murphy v. Kingston, etc.. R.W. Co., 11 O.R. 302. at p. 300. and 
17 S.r.R. 582, and Re Bronson cf* Ottawa, 1 O.R. 415. must
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therefore be read in the light of the changes which were nude 
in 1888 and 1903, supra. Apart from the express provisions of 
section 224, it would still appear from Murphy v. Kingston, 
tic., K.W. Vo. that a railway company could not under pre
tence of constructing a branch railway extend its main line for 
six miles beyond the terminus fixed by its act of incorporation ; 
unless it is empowered to do so by its special act: Vanadiau 
Pacific K.W. Co. v. Major, 13 8.C.R. 233. See also Vancouver 
v. Canadian Pacific K.W. Co., 2 B.C.R. 315, 23 S.C.R. 1. Tin- 
special powers conferred upon the Canadian Pacific Railway 
Company to make branch lines under the contract with tin 
Government ratified by 44 Viet., cap. 1 (D), appear to
he expressly saved by section 224 (4). Where a railway 
company has complied with all the provisions of the statut* 
respecting branch lines it may proceed with the expropriation 
of the land required in the same manner as it is authorized to 
do in the construction of its main line: Todd v. Mcaford, tiO.L R. 
4()9. 3 Can. Ry. Cas. 375. For an instance of breach of contract 
with a town to construct a branch line see Ke Barrie and North- 
cm K.W. Co., 22 C.C.R. 25.

ouired by 
owner of
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226. Where any industry or business is established or in
tended to be established, within six miles of the railway, ami 
the owner of such industry or business, or the person intending 
to establish the same, is desirous of obtaining railway facilities 
in connection therewith, but cannot agree with the company as 
to the construction and o| eration of a spur or branch line from 
the railway thereto, the Hoard may, on the application of such 
owner or person, and upon being satisfied of the necessity for 
such spur or branch line in the interests of trade, order the 
company to construct, maintain and operate such spur or branch 
line, and may direct such owner or person to deposit in some 
chartered bank such sum or sums as are by the Hoard deemed 
sufficient, or are by the Hoard found to be necessary to defray 
all expenses of construeting and completing the spur or branch 
line in good working order, including the coat of the right of 
way. incidental expenses and damages.

2. The amount so deposited shall, from time to time, be paid 
to the company upon the order of the Hoard, as the work pro
gresses.
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3. The aggregate amount so paid by the applicant in the eon- Bawneiit 
struction and completion of the said spur or branch line shall Jy 
1m* repaid or refunded to the applicant by the company by way 
of rebate, to be determined and fixed by the Board, out of or in 
prportion to the tolls charged by the company in respect of the 
carriage of traffic for the applicant over the said spur or branch 
line.

4. I'ntil so repaid or refunded, the applicant shall have ajjjjf* 
special lien for such amount upon such branch line, to be reim- 
burned by rebate as aforesaid.

f>. I'pon repayment by the company to such applicant of all ofTien.rg* 
payments made by the applicant upon such construction, the said 
spur or branch line, right of way, and equipment shall become 
the absolute property of the company free from any such lien.

ti. The operation and maintenance of the said spur or branch 
line by the company, shall be subject to and in accordance with guj?t<!5 u, 
such order as the Hoard makes with respect thereto, having due ™*rd- 
regard to the requirements of the traffic thereon, and to the 
safety of the public and of the employees of the company.

7. All the provisions of this Act respecting the construction jjjjgjjj 
of spur and branch lines shall apply to any spur or branch line 
constructed under this section. :l K. VII,, c. 58, s. 176; 6 K.
VII., c. 42, s. 14.

This section first appeared in the Act of 1903 and embodies 
in statutory form a practice frequently adopted by railway 
companies, where there is a prospect of obtaining business from 
sonic industry adjoining their line, of building sidings or braneh 
lines to the factory or industry (known as industrial sidings), 
and for this purpose exercising their statutory' powers of ex
propriation. etc., upon receiving from the owners of such in
dustry an amount sufficient to defray the cost of building the 
siding or branch ; the expense to be repaid to the owner by allow
ing a rebate upon the freight charges due in respect of every 
car of freight shipped in or out upon the siding, such rebate* 
being in sums of one or two dollars. An inducement to railway 
companies to enter into such voluntary arrangements has fre- 
«Ilient 1 y been an undertaking to route all freight as far as 
legally possible over its line in preference to the lines of other 
companies who are not parties to granting the facilities. As is
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shown by the recitals in 3 & 4 Viet., eap. 97, see. 18 (Imp.), tho 
practice was to require railway companies in their special acts 
to permit individuals to connect branch lines built at their own 
expense with the railway’s main line and in ease of dispute the 
matter was to be decided by the Board of Trade : ibid. sees. 3 and 
19, and 5 & 6 Viet., eap. 55, see. 12. The matter is now provided 
for in England by 8 Viet., cap. 20, sec. 70 (Imp.), which per 
mits the owners of property to lay lines of railway down upon 
their own lands or lands of others whose consent they can obtain 
and compels railway companies to make openings in their main 
line and permit a junction with a branch line so constructed 
subject to certain restrictions therein set out. It has been de 
cided under the English Act that these provisions are not con 
fined to the time at which the railway is constructing its line, 
hut apply from time to time thereafter as occasion may require: 
Monk land v. Kirkintilloch R.W. Co., 3 R.C. 273: Bishop v. 
\orth, ibid. 459. 11 M. & W. 418; that where a company have 
consented to an opening even by parol they cannot afterwards 
revoke their consent : Bell v. Midland R.W. Co., 3 DeG. & J. 673: 
that where a company took up a connection already made with
out consent they must replace it at their own expense. Cf. 
Canadian Sorthern R.W. Co. v. Robinson, 37 8.C.H. 541. 6 
Can. Ry. Cas. 101 ; Port waif v. Colne, etc., R.W. Co., 7 Rv. & (’. 
Tr. (’as. 102. and that w here old fashioned switches appropriate 
at the time have been installed and long used the railway com
pany if it wishes to install improved appliances must do so at its 
own expense: Woodruff v. Lancashire, etc., R.W. Co., 28 Ch.D. 
190. In Lancashire Brick, etc., Co. v. Lancashire, etc.. R.W. Co.. 
(1902), 1 KB. 381, 651, it was decided under the English Act 
that the plaintiffs could not compel defendants to make the junc
tion where, owing to a heavy grade and the state of 1 nisi ness at 
the point suggested for making the junction, there were either 
structural difficulties in making an opening or difficulties would 
arise in working the traffic upon the railway. It will be ob
served that the Act empowers the Board to do what the court 
will not do, namely, supervise the construction and mainten
ance and operation of a railway : Kingston v. Kingston R.W. Cn.. 
28 O.R. 399. 25 A.R. 462, and see 1 (’an. Ry. Cas. 296; but it 
may perhaps he said that the Board has machinery for enforc
ing a decree to build a siding that the court has not: though 
what is to happen if a railway does not obey the order of the 
Board is not clear. Section 427, infra, provides inter alia that 
where a company refuses to obey an order of the Board it is to 
be liable in damages to any person aggrieved and to certain 
penalties therein prescribed.
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This is one of the set-lions which by section 8 ante, applies to 
steam, electric or street railways which are seeking to cross a 
railway already located and for the purpose of deciding upon 
the desirability of effecting a crossing they are all to he deemed 
works for the general advantage of Canada. In Grand Trunk 
H. IV. Co. v. Hamilton, etc., R.W. Co., 29 O.R. 143, it was held 
that the corresponding provisions of the earlier act were infra 
vires of the Dominion Parliament and that a crossing might be 
made at rail level where permitted by the Railway Committee, 
although such crossings were expressly forbidden in the Ontario 
Statute incorporating the company which desired to cross. In 
the earliest Canadian Railway Act, 14 & 15 Viet., cap. 51, sec. 
9, the provision for crossing required the appointment of an 
arbitrator to determine the place and manner of crossing and the 
compensation to be paid, and such cases as Buffalo, rtc., R.W. 
en. V. Gnat Wishnl R.IV. Co.. 2 P.R. MS. and 14 V.C.R. 397. 
were decided upon that section, but the present enactment leaves 
all these matters to the Hoard and prescribes the terms upon 
which a crossing is to he made.

Approval and ,1 urisdiction of the Hoard. The provisions re
quiring the approval of the proper authority are passed in the 
interests of the public and such approval cannot be waived by 
agreement between the companies. It is also a condition prece
dent to the exercise of the right of crossing and any attempt to 
cross before such approval has been obtained will be restrained 
by injunction. Credit Valley R.W. Co. v. Great Western R.W. 
Co., 25 (ir. 507. For the principles upon which the court will 
grant an interim injunction see Grand Trunk R.W. Co. v. Credit 
Vallin RW. Co., 20 fir. 572. Nor will the authority of a provin
cial legislature to cross a Dominion railway take the place of an 
order of the Board: Canadian Pacific R.W. Co. v. Sorthern, etc., 
R.W. Co., 5 Man. L.R. 301 ; and this order should not only be 
applied for, but obtained before the work is begun : ibid. The 
order of the Hoard allowing a crossing will not confer power 
upon a company to take private lands or a portion of a highway 
lor the purpose of laying such tracks as are required unless the 
other steps required for the expropriation of lands or the use of 
a part of the highway are also taken: City of Toronto v. Metro
politan R.W. Co., 1 Can. Ry. Cas. 63.

The order of the Hoard must accurately describe the lands 
over which the crossing is to be made, ami if the lands are mis- 
deseribed the crossing company will he enjoined from proceeding 
with the intersection, provided for by the order: Grand Trunk 
o.R. Co. v. Lindsay, Bohcayqeon <(• i’ontimool R.W. Co.. 3 Van. 
Ry. Vas. 174.
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Pail way Crossings and Junctions.

227. The railway linen or tracks of any company shall not 
cross or join or be crossed or joined by or with any railway 
lines or tracks other than those of such company, whether other 
irise within the legislative authority of the Parliament of Cana
da or nett, until leave therefor has been obtained from the Hoard 
ns hereinafter provided.

2. l’pon any application for such leave the applicant shall 
submit to the Board a plan and profile of such crossing or junc
tion, and such other plans, drawings and specifications as tIn- 
Boa rd may, in any case, or by regulation, require.

3. The Board may, by order,—
(a) grant such application on such terms as to protection 

and safety as it deems expedient ;
(/>) change the plan and profile, drawings and specifications 

so submitted, and fix the place and mode of crossing or jum- 
tion;

(c) direct that one line of track or one set of lines or tracks 
be carried over or under another line or track or set of lines or 
tracks ;

(d) direct that such works, structures, equipment, appliances 
and materials be constructed, provided, installed, maintained, 
used or operated, watchmen or other persons employed, and 
measures taken, as under the circumstances appear to the Board 
best adapted to remove and prevent all danger of accident, 
injury or damage;

(e) determine the amount of damage and compensation, if 
any, to be paid for any property or land taken or injuriously 
affected by reason of the construction of such works ;

(/) give directions as to supervision of the construction of 
the works ; and,

(g) require that detail plans, drawings and specifications of 
any works, structures, equipment or appliances required, shall, 
before construction or installation, be submitted to and ap
proved by the Board.
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4. No trains "liaiI hr operated on the line" or track" of the *»•»«»;
lion until

applicant over, upon or through such crossing or junction until authorized 
tin* Board grants an order authorizing such operation.

3. The Board shall not grant such last mentioned order until 
satisfied that its orders and directions have been carried out, P|leu,e 

and that the provisions of this section have been complied with.
il K. VII., e. 42, s. 15.

Compare 8 Vie., cap. 20, see. 16 (Imp.). The general power 
to cross or join other railways is given by section 151 (e) ante. 
The former provisions are to be found in sections 173 to 177 in 
the Act of 1888. as amended by 56 Vic., cap. 27, 55 Vic., cap. 27. 
sec. 5, and 58 Vie., cap. 27, see. 1. This section corresponds to 
section 177 in the Act of 1903 with changes in the fwragraphing ; 
the portion in italics in sub-section 1 is new. See remarks of 
liillani. Chief Commissioner, in Preston d* Berlin Street R.W. 
Co. v. Urn ml Trunk If. IV. Co., 6 Can. Ry. Cas. 142. The changes 
in italics in sub section 3 (c) may have been suggested by the 
decision in James Bay K.W. Vo. v. (Sraml Trunk R.W. Co., 37 
S.C.R. 372: 5 Can. Ry. (’as. 164.

Sub-section 3 provides in detail for the nature of the 
supervision which the Board is to exercise and provides also for 
payment of compensation for lands taken or injuriously 
affected or damage done by reason of the construction of the 
crossing. The principles upon which compensation should be 
allowed were discussed in argument in Re Credit Valley and 
Ureal Western R.W. Cos., 4 A.R. 532, but were not laid down in 
the judgment. It will be noted that this section does not deal 
with the actual taking of the land required for the crossing, but 
only with the place and mode thereof. The power to take the 
land of another railway company for the purpose of making a 
crossing is given by section 176. ante. Before any crossing 
could he made the provisions of this latter section would also 
have to he complied with : Grand Trunk R.W. Co. v. Lindsay, 
• le., R.W. Co., supra.

I he settled practice of the former Railway Committee and 
o! the Hoard has been not to allow any damages or compensation 
f"r l,m',s taken or injuriously affected by the construction of a 
crossing or junction under this section or for interference with 
the business of the senior company. It has been the settled 
practice that the junior eompanv applying to make a 
missing of or junction with the line of a senior company should 
•car tin- expense of the eonstruction, operation and maintenance
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of the protective appliances required by the Hoard or Committee 
to be provided at such crossing or junction. Merritton Cruising 
Case. 3 Can. By. Cas. 26.1, Guelph d* Goderich R.\Y. Co. v. 
Guelph Radial R.W. '(• . 5 Can. Ry. Cas. 180. The same rule 
applies in the case of additional tracks laid from time to time 
by the senior company. St. Hyacinthe Crossing Case, 7 Can. Ry. 
Cas 294. For decisions as to what constitutes the senior com
pany see Kaiser d> Sokomis Crossing Cases, Ibid. 297-9.

tions of 228. Where the lines or tracks of one railway are inter
InifSEwsy sected or crossed by those of another, or upon any application
unw. f,)r leave to make any intersection or crossing, or in any case 

in which the tracks or lines of two different railways run 
through or into the same city, town or village, the Hoard may, 
upon the application of one of the companies, or of a municipal 
corporation or other public l>ody, or of any person or persons 
interested, order that the lines or tracks of such railways shall 
be so connected, at or near the point of intersection or crossing 
or in or near such city, town or village, as to admit of the safe 
and convenient transfer or passing of engines, ears and trains, 
from the tracks or lines of one railway to those of another, and 
that such connection shall be maintained and used.

2. In and by the order for such connection, or from time to 
time subsequently, the Board may determine by what company 
or companies, or other corporations or persons, and in what pro 
portions, the cost of making and maintaining any such connec
tions shall be borne, and upon what terms traffic shall be there 
by transferred from the lines of one railway to those of another. 
6 E. V1Ï., c. 42, s. 15.

This section was introduced to set at rest any doubt as to 
the power of the Board to order interswitching between the 
lines of two railway companies after the decision of the Board 
on 20th July, 190!>, in the London Intern wit chin g ('asr, f! Tan 
Ry. Cas. 327. affirmed in Supreme Court. 11th Dee.. 1906. 

pmXcesat 229. The Board may order the adoption and use at any 
rronfnrH su°h oross'nP °i* junction, at rail level, of such interlocking 

switch, derailing device, signal system, equipment, appliances 
and materials, as in the opinion of the Board renders it safe for 
engines and trains to pass over such crossing or junction with
out being brought to a stop, 6 E. VÎT., c. 42, s. 16.
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The junior company usually hears the expense of protective 
appliances, Lennoxville Crossing Case, 6 Can. Ry. Cas. 77.

The Hoard has decided that at all crossings where inter
locking appliances have been ordered since 1st October, 1908, 
the signalman in charge at such crossing should be regarded as 
the joint employee of both railway companies, selected by the 
senior company and liable to dismissal for cause upon complaint 
or objection by the junior company, that each company should 
hear and be liable for all the loss or damage suffered or sus
tained on its own lines by its patrons or employees or to its 
property by the negligence of the joint signalman. Re Inter
lockers. March 30th, 1909. 4th Annual Report, p. 304.

Navigable Waters.

230. No company shall cause any obstruction in, or impede n*vi«»u.>" 
the free navigation of any river, water, stream or canal, to. obstructed 
upon, along, over, under, through or across which its railway 
is carried. 3 E. VII., c. 58, s. 179; 51 V., c. 29, s. 178, Am.

The power to cross navigable waters is given by see. 151, sub- 
sees, (k) and (/), ante. The exercise of this power is. of course, 
subject to sections 230-234. For similar English provisions see 
8 Vic., cap. 20, secs. 16 and 17, and 26 & 27 Vic., cap. 92. secs.
13 to 15 (Imp.). A navigable river is, for the purposes of 
navigation, a highway and the principles governing the use of a 
highway bv the public are largely applicable to the use of navi
gable waters. The subject has been dealt with at length in such 
'•ases as Beg. v. Betts, 16 Q.B. 1022; Attorney-General v. John 
WM, 2 Wilson C.C. 87 : Attorney-General v. Lonsdale, L.R. 7 E<|.
377. at p. 389; Drake v. Sa nit Ste. Marie Pulp Co., 25 A.R. 251. 
s<) far as interference with navigable water constitutes a 
nuisance to the public it is properly the subject of indictment or 
information, but where in addition any private individual can 
diow that he suffers a special damage different from that suffered 
by the public at large it may also be the subject of a civil action : 
Attorney-General v. Lonsdale: Drake v. Sa nit Ste. Marie, etc., 
t'o.. supra. And the same rule applies in Quebec : Bell v. Quc- 
W. 5 A C. 84.

The right of access to the waterway from riparian lands is 
• private right which the owner of the land enjoys qua owner ;

•‘iich right is analogous to the “droits d’accès et de sortie” recog
nized by the French law : Bell v. Quebec, supra; Lyon v. Fish - 
mongers, 1 A.0. 662; Attorney-General v. Conservators, etc., 1
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H. & M. 1. But thiH right of access is distinct from the right 
of navigation which a riparian proprietor may have upon tin- 
river in common with others and whether this is a private right 
for which an action of damages will lie or one for compensation 
under the act was not determined by these eases and it was said 
to be open in Bell r. Quebec. Where for a large part of the year 
the river is the only means of access then at least the riparian 
proprietor would he entitled to his private right of action under 
the Drake Case. The case of Crandell v. Mooney, 23 V.C.C.P. 212. 
went further and held that the plaintiff, a steam boat owner, 
who was prevented from plying his trade or calling hv obstmi
tions in a river, had a private right of action, relying for this 
upon Winterbottom v. Lord Derby, L.R. 2 Ex. 316; and lions 
v. Miles, 4 M. & 8. 101. The general subject was much discussed 
in Caldwell v. McLaren, 9 A.C. 392, reversing McLaren v. ('nil 
well, 5 A.R. 363, 8 S.C.R. 435, and overruling Boale v. Did,son, 
13 IT.C.C.P. 337.

The case of Bell v. Quebec, supra, further decided that 
whether an obstruction amounts to an interference with a ripa
rian proprietor’s access to his frontage is a question of fact to In- 
determined by the cireumstanees of each case and the rights of 
riparian proprietors in this respect are said to be the same under 
both English and French law: Miner v. GUmovr, 12 Moore l\C. 
131. The construction of a railway upon the foreshore of a navi
gable river thereby obstructing the owner’s access to tin- water 
gives him a right of action or a right to compensation as the case 
may be even though the company leaves openings therein which 
would enable him lo reach the water: North Shore R.W. Co. v. 
Dion, 14 A.C. 612; Bigaouetle v. North Shore R.W. Co., 17 
S.C.R. 363; and the same result follows where a riparian owner's 
access to the sea is cut off: I!eg. v. Rynd, 16 Tr. C.L. 29. Where 
a railway company caused the river to swell by the construction 
of its bridge thereby damaging the plaintiff’s bridge by reason 
of flood, it was held that a right of action accrued, but ns the 
damage was done “by reason of the railway” the plaintiffs wi-r- 
limited to one year withii which to bring their action under mv, 
287 of the previous Rail -ay Act: Tingwick v. Grand Trunk 
R.W. Co.. 3 Q.L.R. 111 ; hut where a company acting lawfully in 
pursuance of statutory powi vs and without negligence caused 
damage by the bursting of a 1 tom, it was held in Ontario that 
it was not liable therefor: Langstaff v. McRae. 22 OR 7S 
where, however, damage is continued for a considerable period :i« 
by obstructing free navigation of ihe stream the time begins to 
run from the date when the damage uas ceased : Sntirr v. Great
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Western li.IV. Co. (1850), 13 U.C.lt. 370. It is no defence to a 
railway company to say that it lias impeded navigation as little 
as possible consistently with the execution of its works unless, 
of course, the statute permits an obstruction : ibid.

In Small v. (Jrand Trunk li. IV. Co., 15 U.C.R. 283, the gen
eral rule is repeated that the plaintiff must show some injury 
peculiar to himself such as impeding him in carrying on his 
trade or business before he can maintain a civil action for an 
obstruction. It is also laid down in that case that it is a ques
tion of fact for a jury whether the river is navigable or not. 
Where a statute authorizing the construction of a bridge across 
navigable waters prescribes the method by which compensation 
is to be obtained that method must be followed and the person 
injured cannot bring an action for his damages : St. Andrews 
Church v. Great Western U.IV. Co. (1862), 12 U.C.C.P. 399, 
and a writ of mandamus to proceed according to statute to fix 
compensation for damages caused by the erection of a bridge 
was granted where the company had refused to comply with the 
statutory requirements for ascertaining the compensation to be 
paid: lieg. v. Great Western li.W. Co., 14 U.C.C.P. 462. Where 
a bridge already erected over a canal had been referred to by 
various Acts of Parliament, it was held that it might be assumed 
from these statutory references to it that it was lawfully placed 
at that point, even though it could not be proved that it had 
been authorized by the tiovernor-in-Council under the Railway 
Act, C.K.O., cap. 66, secs. 137 and 138; Desjardins Canal Co. v. 
Gnat ÎYtstern li.W. Co., 27 U.C.R. 363.

In the Yonge Street Bridge Case (G.T.Ii. v. Toronto, and 
('.PM. v. Toronto), 6 Ont. W.R. 852, and 10 Ont. W.R. 483, and 
the Viaduct Case (G.T.Ii. v. Toronto, 42 S.C.R. 613) ; it was 
held that the public right of access to the harbour was not 
extinguished by the construction of the railway. Duff, J., dis
senting.

For notes on the construction of bridges see secs. 396 et seq., 
infra, and on the subject of interference with water courses not 
navigable and of flooding lands, see secs. 250 and 251 and notes,
infra.

231 No company shall run its trains over anv canal, or »ri<igeato• • be properly
aver any navigable water, without having first laid, and without floored, 
maintaining, such proper flooring under and on both sides of 
iN railway track over such canal or water, as is deemed by the 
Ibard sufficient to prevent anything falling from the railway

19-i
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into such canal or water, or upon the boats, vessels, craft, or 
persons navigating such canal or water. 3 E. VII., c. 58, s. 180.

There is no change in this section from the Act of 1903, 
reproducing 51 V., c. 29, s. 178, Am.

232. Whenever the railway is, or is proposed to be carried 
over any navigable water or canal by means of a bridge, the 
Board may by order in any ease, or by regulations, direct that 
such bridge shall be constructed with such span or spans of such 
headway and waterway, and with such opening span or spans, 
if any, as to the Board may seem expedient for the proper pro
tection of navigation.

2. The Board may in like manner, if any such bridge is a 
draw or swing bridge, direct when, under what conditions and 
circumstances, and subject to what precautions, the same shall 
be opened and closed. 3 E. VII., c. 58, s. 181 ; 51 V., c. 29, 
s. 179, Am.

This section is the same as the Act of 1903 with different 
paragraphing.

Where under a previous similar enactment a swing bridge 
was erected over a canal, it was held that if the requirements of 
railway traffic required that the bridge be kept closed tempor
arily and notice was given to an approaching vessel of this fact, 
the railway company was not hound to open the bridge immedi
ately upon the vessel’s approach and were not liable for injury 
caused by the latter running into it: Turner v. (Jreat Western 
II.W. Co., 6 V.C.C.1V 536, and see Desjardins Canal Co. v. Great 
Western /MV. Co., 27 U.C.R. 363; and where a plaintiff sought 
to have a swing bridge substituted for a fixed one. hut a statute 
had been passed enabling the Railway Commissioners to deal 
witn such matters, it was held that any change in the character 
of the bridge was a proper subject for the Commissioners and 
not for the courts, and that in any case such a change could not 
be enforced in a civil action brought by the private individual, 
but only by the Attornev-Oeneral acting on behalf of the public 
Cull v. Grand Trunk R.W. Co., 19 Gr. 491.

233. When the company is desirous of constructing any 
wharf, bridge, tunnel, pier or other structure or work, in. upon, 
over, under, through, or across any navigable water or canal.
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or upon the beach, bed or lande covered with the waters thereof, 
the company ehall, before the commencement of any such 
work,—

(a) in the case of navigable water, not a canal, submit to Approval 
the Minister of Public Works, and in the case of a canal to the îjorinver 
Minister, for approval by the Governor-in-Council, a plan and 
description of the proposed site for such work, and a general
plan of the work to be constructed, to the satisfaction of such 
Minister; and

(b) upon approval by the Governor-in-Council of such site 2$^ 
and plans, apply to the Board for an order authorizing the con
struction of the work, and, with such application, transmit to
th<- Board a certified copy of the order in council and of the 
plans ami description approved thereby, and also detail plans 
and profiles of the proposed work, and such other plans, draw
ings and specifications as the Board may, in any such ease, or 
by regulation, require.

2. No deviation from the site or plans approved by theNodevia- 
fiovernor-in-Couneil, shall be made without the consent of the ° 
Governor-in-Council.

3. Upon any such application, the Board may,— l owers of
Board.

(а) make such order in regard to the construction of such 
work upon such terms and conditions as it may deem expedient ;

(б) make alterations in the detail plans, profiles, drawings 
ami specifications so submitted;

(c) give directions respecting the supervision of any such 
work; and,

(*/) require that such other works, structures, equipment, 
appliances and materials be provided, constructed, maintained, 
used and operated, and measures taken, as under the circum
stances of each case may appear to the Board best adapted for 
securing the protection, safety and convenience of the public.

4. Upon such order being granted, the company shall bejjjjjjjgjt0 
authorized to construct such work in accordance therewith.
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5. Upon the completion of any such work the company Khali, 
£Eïï? before using or operating the same, apply to the Hoard fur an 

order authorizing such use or operation, and if the Hoard is 
satisfied that its orders and directions have been carried out, 
and that such work may be used or operated without danger 
to the public, and that the provisions of this section have been 
complied with, the Hoard may grant such order. 3 E. VII., 
c. 58, s. 182.

Section 182 in the Act of 1903 is here reproduced with 
changes in paragraphing.

These provisions are much more elaborate than those of sec
tion 181 of the Act of 1888. It will be noted that not only must 
the orders of the Board be obtained, but plans must be submitted 
to the Minister having charge of the canal or of the navigable 
water and must be approved of by the Governor-Gcneral-in- 
Couneil upon the recommendation of that Minister. Under the 
former section the approval of the Railway Committee of the 
Privy Council was all that was required.

The Vancouver, Westminster and Yukon Railway Co. hav
ing applied under sees. 221 and 224 for authority to construct 
branches or spurs in the city of Vancouver, the question arose, 
where the proposed branch line or spur involved the crossing of 
a navigable water, whether the Hoard could authorize such con
struction before the approval by the Governor-in-Coum il of the 
site and plans of the work as required under sec. 233. It was 
held that while there was no doubt that False Creek and the 
arm of the sea, as navigable waters, required the approval of 
the Governor-in-Couneil of the site and plans of tin- work 
before it could be constructed, such approval was not a neces
sary condition precedent to the granting of the application by 
the Hoard. Chief Commissioner Killam : “The converse is. to my 
mind, the case; the authority to build a branch is a condition 
precedent to the application for approval of the site and plans 
of so much as crosses navigable water. In my opinion, the 
granting of authority by the Hoard to build a branch does not, 
of itself, relieve a railway company from liability to comply 
with the other provisions of the Railway Act, it does not of 
itself, authorize the grading of the line across a highway or 
another railway without specific leave therefor from the Hoard, 
though it is convenient in many eases to determine upon the 
one application, or at the same time, whether the last mentioned 
leave should be given, as in many eases circumstances affecting
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applications for such leave might well have to be considered in 
determining whether the branch should be allowed, and the 
parties interested in the railway or highway crossings might well 
be heard upon the original application. In many cases it may 
well appear that the objection to such modes of crossing high
ways or railways as are found practicable, are such that no 
authority should be given for the construction of the branch, 
and, in the present case, the Hoard is entitled to take into con
sideration the extent to which any of these lines would probably 
obstruct navigation before determining the application.”

April 10, 1007, p. 222 Fourth Report, Hoard of Railway 
Commissioners (1000).

234. The Governor-in-Council may, upon the report of the Bridge». 
Board, authorize or require any company to construct fixed and 
permanent bridges, or swing, draw or movable bridges, or to 
substitute any of such bridges for bridges existing on the line
of its railway, within such time as the Governor-in-Council 
directs.

2. No company shall substitute any sw ing, draw or movable consent of 
bridge for any fixed or permanent bridge already built andtncounc'u. 
constructed without the previous consent of the Governor-in- 
Council. 3 E. VII., c. 58, s. 183.

This section reproduces section 183 in the Act of 1903, omit
ting the provision for a penalty of $200 for every day after the 
period fixed by the Governor-in-Council during which default 
is made, for which now see sees. 427 and 428, infra.

This section has been amended, not only by substituting the 
word “Hoard” for the words “Railway Committee,” but also 
by requiring that the substitution of a swing, draw or movable 
bridge for a fixed or permanent bridge must first receive the con
sent of the Governor-in-Council. It was formerly sufficient to 
obtain the consent of the Railway Committee.

Highway Crossings.

235. The railway may be carried upon, along or across an Railway on 
existing highway upon leave therefor having been first obtained hlghway- 
from the Board as hereinafter authorized : Provided that the
Board shall not grant leave to any company to carry any street 
railway or tramway, or any railway operated or to be operated
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as a street railway or tramway, along any highway which is 
within the limits of any city or incorporated town, until the 
company has first obtained consent therefor by a by-law of the 
municipal authority of such city or incorporated town.

Compare 8 Viet., eap. 20, aec. 4 and 7 (Imp.), 26 & 27 Viet, 
eap. 02 (Imp.).

Prior to the Act of 1903 the consent of a municipality was 
not required in any case, but now in cases of railways designed 
to operate on streets such consent must be obtained and this 
consent must be by by-law. In Liverpool v. Liverpool, etc, 
K.W. Co,, 35 N.S.R. 233, reversed in the Supreme Court 3 Van. 
Ry. Cas. 80, it was held under a somewhat similar section that 
a mere resolution of council would not take the place of a by
law under seal, and though by section 2(7») the word "by-law" 
includes a resolution, this is expressly limited to by-laws of the 
company. Under former statutes it had been decided that a 
by-law was not necessary Pembroke v. Canada Central 7f.IV. 
Co., 3 O.R. 303; and in Lett v. St. Lawrence, etc. R.W. 1 
O.R. 545, Ilagarty, C.J., thought that acquiesencc in a track 
placed upon a highway might be assumed from the length of 
time during which it had existed, but Armour, J„ considered 
that if illegally laid down no acquiescence except by by-law 
could make it rightful as against a person injured. “High
ways” are defined by section 2 (11), supra, and under (llaucis- 
ter v. Canada Allantic R.W. Co., 1 Can. Ry. Cas. 327, 334. this 
definition was held to include an unopened road allowance. 
This and succeeding sections should also be read with section 
151, sub-sections (A) and (7), supra, which confer power upon 
a railway company to construct its works upon, across and 
over any highway, etc., or to temporarily or permanently divert 
it.

Constitutionality. The soil in highways in Canada is gener
ally vested in the Crown and this means in the Province, in 
whom also resides the general power of legislation respecting 
them under sub-sections 8 and 10 of section 91 of the H.N.A. Act: 
Hr Trent Valley Canal. 11 O.R. 687. at p. 696. and the power to 
regulate highways and the possession of them arc generally 
vested by the provincial legislatures in the municipalities, see. 
for instance. 3 Edw. VII.. can. 19 (Ont.), secs. 598 to 636: tot 
even the Crown could not without legislative sanction, slop up. 
obstruct or permit a nuisance upon a highway: Fra. v. 77“"h 
16 V.C.C.P. 145. 17 U.C.C.P. 443: Nath v. (Hover. 24 C,r. 219: 
nor can a municipality bv virtue of its ordinarv powers conféra 
franchise or right to make an onerous use of the highway upon
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individuals or a corporation : He Toronto and Toronto Street 
H.W. Co., 22 O.R. 374, at p. 396; Davis v. New York, 14 N.Y. 
506; or authorize or itself create a nuisance upon it unless the 
legislature has expressly conferred such a power : Cline v. 
Cornwall, 21 Gr. 129; He Toronto and Toronto Street H.W. Co., 
supra. As railways on highways have been held to be a nuisance 
and subject to indictment unless parliamentary sanction has 
been obtained (Keg. v. Charlesworth, 16 Q.H., 1012, Big. v. 
Longlon Gas Co., 2 E. & E. 651 ; Sadler v. South Staffordshire, 
etc., H.W. Co., 23 Q.B.D. 17; Magee v. London, etc., H.W. Co., 
6 (Ir. 170; Hobcrtson v. Halifax Coal Co., 20 N.K.R. 517), it 
follows that there must be some power in the Dominion Parlia
ment to authorize the partial occupation of a highway by rail
ways or otherwise such occupation would be illegal. This power 
is to be found in section 91, sub-section 10 of the B.N.A. Act, 
which empowers Parliament to legislate in respect of railways 
declared to be for the general advantage of Canada or of two 
or more provinces. Where this is the case Parliament has jur
isdiction even over matters which otherwise would be subject 
only to provincial legislation : Lefroy Legislative Power in Can
ada 393; He Canadian Pacific H.W. Co. and York, 1 Can. Ry. 
(’as. at p. 52; Grand Trunk H.W. Co. v. Attorney-General, at p. 
68, (1907) A C. 65, 7 Can. Ry. Cas. 472.

Where Parliament or a legislature having the necessary con 
stitutional power, authorizes an interference with the streets of 
a municipality its right is supreme and the municipality cannot 
object even though there is no provision for supervision of the 
works by it and no provision for compensation : Standard Light, 
ttc., Co. v. Montreal, Q.R. 10 S.C. 209, 5 Q.B. 558; Cleveland v. 
Melbourne, 26 L.C. Jr. 1 ; Hell v. Westmount, Q.R. 15 S.C. 580; 
Corporation of City of Toronto v. Hell Telephone Co., (1905) 
A C. 52. nor need it obtain the consent of other companies or in
dividuals who may be affected or injured : Bristol, etc., Co. v. 
National Telephone Co. (1899), 2 Ch. 283.

Statutory acquirements. Until a railway company has fill 
filled all statutory requirements, it cannot enter upon highways 
or run its trains over it : West v. Parkdale, 7 O.R. 270, 8 O.R. 59, 
12 A.R. 393, 12 S.C.R. 250; Parkdale v. West, 12 A C. 602, and 
the fact that no appreciable injury will result is no excuse for 
non-compliance with this general rule : Attorney-General v. Lon
don, etc.. R.W. Co. (1899), 1 Q.B. 72, (1900), 1 Q.B. 78. but 
when all preliminaries have been observed the company is not 
responsible for any damages to individuals which may result 
unless it appear from the terms of the statute that compensation
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is to be paid: Cat g rain v. Atlantic, etc., K.W. Co. (1895), A.C 
282. The following re<|uirement8 are laid down in the Act •-!

1. By aeetion 154, ante, the eompany must restore the high
way as nearly as possible to its former state or put it in such a 
state as not materially to impair its usefulness.

2. By section 155 it must do as little damage as possible aud 
make full compensation “in the manner prescribed herein" fur 
all damage.

3. By the present section it must obtain leave from the Board.
4. And, in cases where it is to operate as a street railway, of 

the municipality.
5. It must turn the highway during the works as provided by 

sub-section 2, infra.
6. The top of the rail must not lie more than one inch almve 

or below any highway w hich it crosses on the level ; section 23U.
7. Plans and profiles of the proposed crossing must be filed 

and approved by the Board ; section 237.
8. Any highway crossed by an overhead track must comply 

with section 238.
9. Any highway carried over a railway must comply with 

section 241.
10. The slope of approaches to crossings must not exceed one 

foot in twenty without leave of the Board and must be fenced; 
section 242.

11. Signboards must be placed as prescribed by section 243.
12. Trains in approaching level crossings must ring a bell or 

sound a whistle at least 80 rods before reaching it; section 274.
13. Trains passing through thickly peopled portions of any 

city, town or village or over a crossing where an accident has 
happened subsequent to 1st January, 1905, must not exceed ten 
miles an hour unless the track is fenced in the manner prescribed 
by the Act or an order of the Board for protection has been 
complied with ; section 275. Amended 8-9 Kdw. VII. cap. 32, 9 
Edw. VII. cap. 50.

14. Trains moving reversely over a highway in cities, towns 
or villages must have a person stationed at the foremost part of 
the train ; section 276.

15. Trains must not stand on crossings more than five minutes 
without being cut ; section 279.

Supervision. It should be noted that where work is to be 
done on highways subject to the supervision of some municipal 
officer the latter cannot by his approval waive compliance with 
statutory requirements : Joyce v. Halifax Street II. IV. Co.. 24 
N.S.R. 113, 22 S.C.R. 258; Bonn v. Hell Telephone Co.. 20 O R. 
696.
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Compensation. As the soil and freehold in highways are 
vested in the Crown in the right of the province (lie Trent Val
ley Canal, 11 O.R. 687, at p. 696) a municipality would have no 
right to compensation for the value of the land occupied by a 
railway company: Canada Atlantic R.W. Co. v. Ottawa, 1 Can. 
Ry. ('as. 296, 305; and though they may have a property in the 
materials composing the roadway they cannot in the absence of 
express enactment claim payment for such as have been inter
fered with or actually removed: Sidney v. Young, (1698) A.C. 
457, nor can they claim to be indemnified because the railway 
works render it more difficult to reach a sewer that may have 
been beneath them: Birkenhead v. London, etc., R.W. Co., 15 
Q.H.l). 572; where, however, a railway company without lawful 
authority removes gravel from a road allowance it may be sued 
for the trespass committed: Brock v. Toronto, etc., R.W. Co., 37 
V.C.R. 372. Cited in Louise v. Canadian Pacific R.W. Co., 3 
Can. Ry. Cas. 65. For a discussion of the subject of compensa
tion to individuals see notes to section 237, sub-section 3, infra.

Who May Sue or Indict—Attorney-General. Where a com
pany is proceeding to cross a highway without lawful authority 
the Attorney-General acting on behalf of the public is the pro
per person to take action to restrain the nuisance thereby 
created: Attorney-General v. London, etc., R.W. Co. (1899), 1 
Q.B. 72, (1900), 1 Q.B. 78; Regina v. Grand Trunk R.W. Co., 
15 C.C.R. 121 ; Joyce v. Halifax Street R.W. Co., 24 N.S.R. 113; 
Attorney-General v. Toronto Street R.W. Co., 14 Gr. 673.

The Municipality. A municipality by virtue of its control of 
streets has apparently a general right to restrain any company 
illegally seeking to occupy them: Joyce v. Halifax Street R.W. 
Co., supra, and would also be entitled to a declaration as to 
whether that company had any right to obstruct or occupy 
them: Gooderham v. Toronto, 21 O.R. 120, 19 A.R. 641 ; Toronto 
v. Lor sc h, 24 O.R. 227 ; Gloucester v. Canada Atlantic R.W. Co., 
1 Can. Ry. Cas. 327, 334, and this is especially the case where 
the railway has entered into an agreement with a municipality 
which has been confirmed by statute, as to the manner in which 
the streets shall be occupied. In fact in such a case it has been 
held that though an information by the Attorney-General to 
enforce the statutory restrictions was proper, yet the municipal
ity was a necessary party: Attorney-General v. Toronto Street 
^ ^ ■ Co., 14 Gr. 673, and see 15 Gr. 187. In Fenelon Falls v. 
ViIctoria R.W. Co., 29 Gr. 4, it was laid down that by virtue of 
the Municipal Act there is such power of management control, 
etc., bestowed upon municipalities and such a responsibility cast
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upon them hr to justify them in intervening on behalf of the 
inhaliitantR for the preservation of their rights.

Indirùluals. The right of individuals to recover damages or 
compensation is dealt with under section 237 (3), infra. It will 
lie sufficient here to say that an individual may apply for an 
injunction for failure to comply with statutory requirement* 
where he can show an injury peculiar to himself: flentlm v. 
Toronto, etc,, R.W. Co., 26 O.R. 667, 27 O.R. 46. or lie may 
recover damages for injuries so sustained: Sibbald v. Urn mi 
Trunk R.W. Co., 19 O.R. 164. 18 A.R. 184. 20 S.C.R. 209: HVrf 
v. Park dale, supra; Brodeur v. Barton Falls, 11 R.L. 447; 
Whitefield v. Atlantic, etc., B.W. Co., 33 L.C.J. 24.

Opening High wags Across Hail ways. If a railway has con
structed its line across an unopened road allowance the munici
pality can compel it to remove its fence so that the road may he 
opened up ; and it Is not necessary that a by-law to do this should 
be passed : a mere direction to the proper officer to open the road 
will suffice : Gloucester v. Canada Atlantic R.W. Co.. 1 Can. Ry. 
Cas. 327, 334, but in St. Liboire v. Grand Trunk R.W. Co.. 1*6 
L.C.R. 198, 1 L.C.L.J. 54. it was decided that a municipality has 
no right to open a new road across a track already constructed. 
See also Rtid v. Canada Atlantic R.W. Co., 4 Can. Ry. Cas. 272.

Where a road was shown on a registered plan before the con
struction of the railway, but was not adopted by the city and 
was never opened or used it is not a highway within the meaning 
of the Act and the city cannot compel the railway to allow a 
crossing: Toronto v. Grand Trunk R.W. Co., 2 O.W.R. 3. 
reversed 4 O.W.R. 491 : See Township of Caldwell v. Canadian 
Pacific R.W. Co., 9 Can. Ry. Cas. 497.

The Hoard has no power to compel railway companies to 
open up highways across their lands. The function of the 
Hoard under section 237. infra, is to give leave to a municipality 
or other party having power to open up nexv highways to do 
this across a railway. This legislation is based upon the new 
that railway companies' land has been devoted to a statutory 
use. and that in the absence of statutory provision therefor the 
municipality or other road authority could not construct a high
way over the railway lands. Re Application of Village of )law- 
ville, Alberta, for crossing the Canadian Northern Ry. Co’s, line 
of railway. Feb. 13th. 1908, 4th Annual Report, p. 238.

The Company is at liberty but not obliged to construct the 
crossing or leave may be given to the municipal or other body 
having authority to open up a highway across private property 
without the consent of the owner. In the latter case the rail
way company is under no more obligation to bear the expense
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than a private owner would be. Re Xeelon Highway Crossing, 
4th Annual Report, p. 194.

See hIho High Hirer et al. v. Canadian Pacific R.W. Co.. 6 
Can. Rv. Cas. 344 ; Village of Weston v. Grand Trunk and Can
adian Pacific Ry. Cos., 7 Can. By. Cas. 79.

l'te of Streets. Where a eompany is authorized to lay rails 
upon a highway it may in the absence of express provision to the 
contrary, lay its rails closer to one side than the other though 
such action may be to the greater prejudice of the owners of pro
perty on one side of the street : Attorney-General v. Montreal, 
etc.. R.W. Co., 1 L.N. 580: Robertson v. Chatham, etc., R.W. Co., 
7 Can. Ry. Cas. 96. In Montreal v. Montreal, etc., R.W. Co., 
(1903) A.C. 482, where a company was bound to remove snow 
from its tracks on the streets, but nothing was said about 
depositing it on the rest of the street, it was held that the com
pany had the right to do so; but where a eompany sweeping the 
snow from its tracks was required by statute to carry it away 
from the rest of the street, it was compelled to indemnify the 
city against damages caused by its remaining on the rest of the 
road : Toronto v. Toronto R.W. Co., 24 S.C.R. 589 ; Mitchell v. 
Hamilton, 2 O.L.R. 58. In Hollingcr v. Canadian Pacific R.W. 
Co., 21 O.R. 705, 20 A.R. 244, Sir George Burton, at pp. 254, 
tf seq., questions the right of railways to occupy any part of the 
highway with tracks for their sidings; but this view has not 
been adopted in other cases in which, if that had been the law, 
the liability of the eompany would have been clear, such as 
llurdman v. Canada Atlantic R.W. Co., 29 S.C.R. 632, and Lake 
Erie, etc., R.W. Co. v. Barclay, 30 S.C.R. 360, Sir George Bur
ton's remarks were based upon the wording of R.S.C. (188ft) cap. 
109. sees. 12 (2) and 25 (7), which was the Railway Act then 
under discussion, but it is to be noted that under the interpreta
tion clauses of the Act of 1903 and the present Act the term “the 
railway” used in this section includes “sidings” and is in every 
way much wider than the definition of the same words under 
R.S.C. (1886), cap. 109, see. 4(/). Any difficulty which might 
have existed at the time of Sir George Burton’s remarks has 
since disappeared. For a further discussion of this subject see 
an article in 21 Can. Law Times at pp. 477, et seq.

Where a railway is authorized by law to run its cars upon the 
streets it has not such an exclusive right over that part of the 
highway occupied by its tracks as to require others lawfully 
using the streets to keep out of the way of its ears at all hazards 
and persons necessarily or properly upon or crossing the tracks 
are entitled to assume that ears will be driven prudently and 
moderately and not at such an excessive rate of speed as will 
rend.-r the occurrence of an accident probable: Ewing v. Toronto
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R.W. Co., 24 O.R. 694; Gosnell v. Toronto R.W. Co., 21 A.R. 
553, 24 S.C.R. 582 ; see also Ratter v. Norwich, etc., Co.. In T.L 
R. 562; but a company lawfully authorized to lay ami use tracks 
upon a street has by law a superior right of use and will |,e 
entitled to damages from any one who unlawfully obstructs tla-m 
in such use ; as where defendants were moving a house along a 
street and blocked plaintiff's line thereby causing injury 
Toronto, etc., R.W. Co. v. DoUcry, 12 A.R. (179.

2. The company shall, before obstructing any such highway 
by its works, turn the highway so as to leave an open and good 
passage for carriages, and, on completion of the works, restore 
the highway to as good a condition as nearly as possible as it 
originally had.

Compare 8 Viet. cap. 20, secs. 53 and 54 (Imp.).
Substituted Road. This, like other statutory duties, may lie 

enforced by mandamus; or where the action is taken on behalf of 
the public, by indictment : Reg. v. Birmingham, etc.. R.W . ('<>., 
3 Q.R. 223; Reg. v. North of England R.W. Co., 9 Q.B. 315; and 
it is no answer to a mandamus to plead that in order to sub
stitute another road t’ie company will have to obtain additional 
lands. This was laid down in England even though the com
pany’s statutory right to take lands had expired : Rig. v. Birm
ingham, etc., R.W. Co., 2 Q.R. 47; but if a company has per
manently leased its line to another railway, no mandamus will 
be granted: Re Bristol, etc., R.W. Co., 3 Q.R.D. 10. Vnder the 
corresponding English section it has been held that it applies 
equally to a temporary as to a permanent obstruction: Attor
ney-General v. Barry Docks Co., 35 Ch. I). 573, and see Tanner 
v. South Wales R.W. Co., 5 E. & B. 618 ; but a special act con
ferring similar powers may. of course, be so worded that a com
pany is not bound to substitute a new road for one with which 
it has interfered: Tanner v. South Wales R.W. Co., 5 E. & R 
618. Generally, however, a company is not relieved from mak
ing a substituted road even though there may be an existing 
road as convenient as any such substituted road may be: Attor
ney-General v. Great Northern R.W. Co., 4 DeG. & S. 75. Where 
the effect of a company’s works is to cut off all access to a road 
from adjoining property an equally convenient means of access 
in the nature of a substituted road must be furnished : liny v. 
Glasgow, etc., R.W. Co.. 1 Ct. of Res*. Cases, 4th Ser. 1191. In 
Scotland it has lteen held that a company is not bound to repair 
such substituted road though it may have to repair any bridges 
on it that it may have built : Perth v. Kinnould, 10 Ct. of Sess. 
(3rd Series) 874, but in Ontario where a stream had been
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diverted and a new bridge built by the railway which was not 
upon the railway line, it was held that there was no duty on the 
part of the company to repair the bridge : Veterboro v. Grand 
Trunk H.W. Co., 1 Can. Ry. Cas. 494. 497. In England where 
a highway has been closed and a new one substituted the por
tion of the old highway so closed becomes extinguished as a 
highway : Melksham, etc., Council v. Gay, 18 Times L.R. 358; 
following Salisbury v. Great Northern R.W. Co., 5 C.B.N.S. 174.

Temporary Obstruction. Where work is necessarily being 
done upon a street which causes an obstruction, a person who is 
injured because of its want of repair cannot recover where the 
work is being done in the usual way and without undue delay ; 
particularly if there is to the knowledge of the person injured 
a safe way close at hand : Keachic v. Toronto, 22 A.R. 371, the 
general rule being that where harm results to anyone through 
the performance of what is authorized by law it is damnum 
absque injuria where ordinary skill and care are shown in the 
performance of the work: Atkin v. Hamilton, 24 A.R. 389, at p.
390. reversing 28 O.R. 229; and this case decides that even if 
during operations there is no safer road provided, that is not of 
itself evidence of want of care and skill.

He storing Hoad. Under the original Railway Act. 14 & 15 
Viet., cap. 51, sec. 12, it was thought by the court though not 
then decided, that it was quite proper for a railway company to 
permanently divert a highway and that it was not bound when 
its railway had been completed to replace the old highway ; 
Fredericksburg v. Grand Trunk HAY. Co., 5 Or. 555; but where 
in the course of construction a ditch was left alongside a high
way to take off water, it was held that being a source of danger 
the company was bound to cover it so as to restore the highway 
as nearly as possible to its former state of safety, and not having 
done so it was liable to a person who had been injured : Fair
banks v. Great Western H.W. Co., 35 TT.C.R. 523. Where a city 
was empowered to authorize certain railway works upon high
ways which it did, but it was found that in course of executing 
them a pool of stagnant water would necessarily be created, it 
was held to be no ground for compelling the company to desist 
or else fill in the space occupied by the water : Kingston v.
Grand Trunk H.W. Co., 8 fir. 535.

3. Nothing in this section shall deprive any such company of Right» 
rights conferred upon it by any Special Act of the Parliament Mim1' 
of Canada, or amendment thereof, passed prior to the twelfth ' 
day of March, one thousand nine hundred and three. 3 Edw.
VII. c. 58, s. 184.
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236. Whenever the railway onmm any highway at rail level, 
whether the level of the highway remains undisturlwd or is 
raised or lowered to conform to the grade of the railway, the 
top of the rail may, when the works are completed, unless other
wise directed by the Board, rise above or sink below the level of 
the highway to the extent of one inch without being deemed an 
obstruction. 3 Edw. VII. c. 58, s. 185; 51 V. c. 29, s. 184, Am.

The corresponding section in the Act of 1888 was prohibi
tive in form requiring that the rail should not be more than one 
inch above or below the roadway. In its present form it merely 
provides that if not more than one inch above or below the road 
it shall not be deemed to be an obstruction. The inference, of 
course, is that if more than one inch above or below, an obstruc
tion is created, but that is not so stated and it would probably he 
a question of fact in each case in which the limit of one inch was 
exceeded. As many ruts in the ordinary country road are more 
than one inch deep it is quite conceivable that a rail might lie 
more than that below the level without furnishing evidence that 
it created such an obstruction as to amount to a nuisance upon 
the highway. Even under the former section it was decided that 
where an accident occurred at a crossing through a horse run
ning away whereby the wagon was broken the mere fact that 
the rails protruded more than one inch did not furnish a cause 
of action unless in the opinion of the jury that had been the 
eause of the accident : Thompson v. Great Western R.W. Co., 24 
r.C.C.P. 429.

Altering the Level of a Street. Under a power to run alone 
a highway a railway would have no riirht to alter the level of it: 
Wood v. Carleton Branch B.IV. Co., 14 N.lt.R. 244.

237. Upon any application for leave to construct a railway 
upon, along or across any highway, or to construct a highway 
along or across any railway, the applicant shall submit to the 
Board a plan and profile showing the portion of the railway 
and highway affected.

2. The Board may, by order, grant such in
whole or in part and upon such terms and conditions as to pro
tection, safety and convenience of the public as the Board deems 
expedient, or may order that the railway be carried over, under 
or along the highway, or that the highway be carried over, 
under or along the railway, or that the railway or highway he

11127580
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temporarily or permanently diverted, or that such other work 
be executed, watchmen or other persons employed, or measures 
taken as under the circumstances appear to the Hoard best 
adapted to remove or diminish the danger or obstruction, in 
the opinion of the Hoard arising or likely to arise in respect of 
the granting of the application in whole or in part in connection 
with the crossing applied for, or arising or likely to arise in 
respect thereof in connection with any existing crossing.

3. When the application is for the construction of the rail- a* to lend 
way upon, along or across a highway, all the provisions of law requlred 
at such time applicable to the taking of land by the company,
to its valuation and sale and conveyance to the company, and 
to the compensation therefor, shall apply to the land, exclusive 
of the highway crossing, required for the proper carrying out 
of any order made by the Hoard.

4. The Hoard may exercise supervision in the construction sUper?i- 
of any work ordered by it under this section, or may give direc-,lon 
tions respecting such supervision.

5. When the Hoard orders the railway to be carried over or Details to 

under the highway, or the highway to be carried over or under |*n»ved ty 
the railway, or any diversion temporarily or permanently of the 
railway or the highway, or any works to be executed under this 
section, the Hoard may direct that detailed plans, profiles, draw
ings and specifications be submitted to the Hoard.

f>. The Hoard may make regulations respecting tin- plans, 
profiles, drawings and specifications required to be submitted Hoard, 
under this section.” 8-0 Edxv. VII. c. 32, s. 4.

Sections 237 and 238 in the Act of 1900, as amended and re
enacted by 8-9 Edw. VII. c. 32, sections 4 and 5.

The word “existing” which formerly appeared in the corres
ponding sections before “highway” and “railway” has been 
deleted. Throughout this and the next section power is given 
by the amendment of 1000 expressly to direct tin- railway to be 
carried over, under or along the highway, the latter amendment 
was probably introduced in consequence of an objection made 
to tin- jurisdiction of the Hoard to order elevation of tracks in 
Toronto Viaduct Case, 4th Annual Report (1000). p. 202. Other 
amendments in section 237 are shewn in italics.
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Even where the plans for passing over a highway have been 
approved, this does not empower a railway company to enter 
on or injuriously affect the lands of private parties affected l»y 
the works until the usual notices of expropriation have I con 
given and proper compensation has been made : Park dale v. 
West, 12 A.C. 602, and the existence of a municipal by-law 
approving of the work, did not dispense with the prior per
formance of these statutory conditions : Hendric v. Toronto, 
etc.. It.IV. Co., 26 O.R. 667, 27 O.R. 46. Apparently under tin- 
present enactment, these eases still apply. In the rase of West 
v. Parkdale, 12 8.O.R. 250, the Supreme Court discussed tin- 
question whether the railway companies could delegate to a 
municipality, the power conferred upon the former to expro
priate lands necessary for the alteration of a highway. Imt 
held upon the facts, that in this ease the former was not acting 
as agent of the railways. This point, however, was not touched 
upon by the Privy Council in its judgment.

Construction of Uiqhuays across Railicays. As pointed out 
in the notes to section 235 the power of the Hoard is permissive 
only except where a public right of crossing exists. In (irnnd 
Trunk li.W. Co. v. Toronto, 1 Can. Ry. Cas. 82, Meredith. J„ 
derided that though the provincial legislature could alone con
fer power upon a municipality to acquire land for making a 
street, such legislation was, in eases where it desired to cross land 
occupied by the tracks of a Dominion railway subject to the 
supervision of the Federal Parliament and in St. Lihoin v. 
C.rand Trunk R.W. Co.. 16 L.C.R. 108. 1 L.C.L.J. 54; Rnd v. 
Canada Atlantic, supra, see. 235, it was decided that apart from 
the provisions of any federal enactment, a municipality bud nn 
power to decide how a new highway should cross a Dominion 
railway. Where, however, a railway passes over nn unopened 
road allowance, the municipality may direct that it be opened 
and may compel the railway company to take down its fence* 
which lie across the road : (Itouccstcr v. Canada Atlantic /Ml. 
Co., 1 Cnn. Ry Cas. 327. 334.

Temporarily or Pt rnianrnthi Diverted. See notes to »ub ac 
tion 235. sub-section 2. ante. In the Yonqc St ret t ttridqi fast. 
6 O.W.R. 853. 10 O.W.R. 483. it was held that similar provision* 
in section 187 in the Act of 1888 though disjunctive in form 
might be taken advantage of cumulatively.

Adopting the meaning given to “highway" in the interpreta
tion clause, see. 2 M1 ) as “a public way or communication, 
and the Railway Committee Hoard have made provision fur 
T-rolootb n at places where the public has been allowed hv the 
Company to cross the railway, although no highway existed in
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the strict legal sense. Toronto Viaduct Case, 42 S.C.R. 613; 
Denison Are. Crossing Case, 7 Can. Ry. Cas. 79; Yonge Street 
Bridge Case, 6 O.W.R. 853, 10 O.VV.R. 483. Csually the muni
cipality bears a portion of the cost of protection, hut no definite 
rule can he laid down. The right to impose a portion of such 
cost upon the municipality or municipalities interested at high
way crossings which was much discussed in Canadian Pacific Ity. 
Co. v. Township of York, 1 Can. Ry. ( ’as. 36, 47, has since been 
strengthened by successive amendments to sections 59 and 238, 
and is now firmly established; see City of Toronto v. Canadian 
Pacific /.MV. Co. (1908! A C. 54. 7 Can. Ry. Cas. 282. City of 
Toronto v. Crand Trunk It.W. Co., 37 S.C.R. 232, 5 Can. Ry. 
Cas. 138; Hank Street Subway Casc, 37 S.C.R. 354, 5 (’an. Ry. 
(’as. 131. The Hoard in deciding how the cost of protection 
should be apportioned is a Court of original jurisdiction and 
must decide for itself the questions of law and fact involved, 
and also in the exercise of its discretion whether the municipal
ity should contribute, Cedar Dale Crossing Case, 7 Can. Rv. Cas. 
73.

Watchmen and dates. In Kngland under 8 Viet. cap. 20, 
seo. 47. the railway company is compelled to maintain gates and 
watchmen at every crossing and it has been held that whether 
the gates are open or closed the company must see that the line 
is reasonably safe : hunt v. London, rtc., H. IV. Co., L.R. 1 <^.H. 
277; SortU Eastern //.IV. Co. v. Wanlrss, L.R. 7 ILL. 12: Char- 
man v. South Eastern It. IV. Co., 21 Q.B.l). 524. Some discus
sion has taken place as to whether a person who finds a gate 
closed and seeing no one in attendance is entitled to open it 
himself and it was held by a majority of the court in Wyatt v. 
tirent Western It.W. Co., fi K & S. 709. that if a person thus 
opens a irate and is injured by a train, lie cannot recover, but in 
Krg. v. Strange. Ifi Cox C.C. 562, it was thought that if this ease 
'•«me before a higher court it might be overruled. If gates are 
placed at a crossing whether under an order or voluntarily by 
the company, it is the latter's duty to see that they are main
tained in a proper state of repair, and, if, for instance, they 
are frozen and do not work whereby an accident happens, the 
eiaiipanx will be liable : Tinning v. Canadian Pacific It.W. t'o., 
II N.li.R. 318, 22 S.C.R. 33, and it is the duty of a watchman 
plnnd at a crossing to take every precaution in his power to 
warn the public : Smith v. South Eastern It.W. Co, ( 1896), 1 
I/.I». 178. Where a watchman placed by a company at gates 
maintained by order of the railway company, threw a cinder at a 
hoy who was leaning on the gates preventing him from raising

'1
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them ami the hoy's eye was injured, it was held by Anglin, J„ 
in charging a jury that the company might lie responsible as 
for an aet done in the course of his employment: Hammond v. 
Grand Trunk K. IV. Co., 9 O.L.R. 64, 4 Can! Ry. Cas. 232, and a 
venlict against the latter in favour of the l>oy and his mother 
was returned and upheld by a Divisional Court.

Common Lair—Duty to Protect Level Crossings. Vnder the 
provisions of section 243, infra, signlioards must be placed at 
level crossings and by section 274, a train approaching a level 
crossing must sound a whistle at least 80 reals before reaching 
the crossing, and then the bell must be rung continuously until 
the engine has crossed the highway, ami a penalty is provided 
for failure to comply with these provisions. There lias been 
some doubt whether the provisions contained in these sections 
are, in the ibsenee of any order of the Railway Committee or 
the Hoard, the complete measure of the company’s duty in up 
proaehing a highway, ami in England it has been laid down in 
Stuhley v. Loudon, etc., 7f.1V. Co., L.R. 1 Ex. 13. that a railway 
is not required to do more than is prescribed by the statute and 
it is not open to a jury to find that owing to the particular 
nature of the crossing, additional measures should be taken to 
warn the public. This decision was quoted with approval bv 
Mr. Justice Hatterson in Canadian Pacific Zf.1V. Co. v. Pit misa. 
22 8.C.R. 44. A dissenting judgment. So far as the caw 
is applicable upon this point, the decision of the majority 
was to the effect that it is open to a jury to find that 
other measures should be taken to protect a more than ordinar
ily dangerous level crossing, besides those prescribed by tin- 
statute. The effect of the Stuhley Case might perhaps also Ih- 
weakened by Smith v. South Eastern Zf.1V. Co. (1896). 1 (J.R 
178. In Canada it was said in Lett v. St. Lau renn. •!> .. /«Ml*. 
Co., 1 O.R. f>4:>. that where the scene of the accident was an 
unusually dangerous crossing and there was in the opinion of 
the jury a failure not only to give the statutory signals, hut alw 
to provide a man on the rear end of a ear which was moving 
reversely, this might lie sufficient ground for an action. Tin* 
ease is also reported in 11 A.R. 1. and 11 S.C.R. 422. hut the 
judgments in the higher courts were directed to the question «f 
«lamages only. The principle of the ease was. hoxvi-ver. rcli'd 
on in Henderson v. Canada Atlantic 7f.1V. Co.. 2"» A ll 43«. ami 
29 S.C.R. 632. and Sir Henry Strong at page 636 of tin- latter 
report says: “Further 1 think it right to say that in all tbis 
evidence (that the bell did not ring, that the spcc«l was over »i\ 
miles an hour, ami that a flagman who was stationed there, dal
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not give warning) we should lie justified in holding that there 
was common law negligence as in the ease of St. Lawrence & 
Ottawa ILIV. Co. v. Lett.” In Lake Erie, etc., If. IV. Co. v. Ear- 
clan, 30 S.C.R. 360, it was laid down that where shunting was 
being done in a town, and the jury found that the railway com
pany was guilty of negligence in that a man should he sta
tioned on a highway to warn the public of the operations then 
going on, a verdict for the plaintiff was upheld, and a similar 
rule has been adopted in the United States : Pennsylvania If.W. 
Co. v. Miller, 09 Federal Reporter 520. In Girouard v. Can
adian Pacific A*.IV. Co., 1 Can. Ry. Cas. 343, Curran, J., in Que
bec, decided that where the railway traffic at a highway crossing 
was very great and there was no gate, guardian, lamp or other 
protection for the public, although the company had been noti
fied of the dangerous condition of the crossing, it was responsible 
for the death of the plaintiff’s son which occurred without any 
fault on the latter’s part. Also in Moyer v. Grand Trunk R.W. 
Co., 2 (’an. Ry. Cas., page 1, it was laid down by the Court of 
Appeal for Ontario, that special circumstances may call for 
other provisions in addition to those prescribed by statute ns to 
ringing the hell or blowing the whistle as a warning, and wlmt 
those additional precautions should be is in each case a ques
tion for the jury, and the Barclay Case in the Supreme Court 
was followed. The subject is also dealt with in Tanyuay v. 
Grand Trunk If.IV. Co., 3 (’an. Ry. Cas. 13, but the decision 
turned on other points. In McKay v. Grand Trunk If.W. Co., 
3 Can. Ry. Cas. 42, the Court of Appeal refused to set aside a 
judgment entered on findings of a jury that the injury com
plained of was caused by the excessive speed of the train, coupled 
with the absence of proper protection at the crossing and that it 
was under the circumstances the duty of the company to pro
vide a flagman or gates, although there was no order of the 
Railway Committee requiring that this should be done. This 
judgment was reversed by the Supreme Court in Grand Trunk 
If.W. Co. v. McKay, 3 Can. Ry. Cas. 52. and it was stated by 
Mr. Justice Davies, who delivered the judgment of the court, 
that by the Railway Act, Parliament had vested in the Railway 
Committee of the Privy Council (now the Hoard of Railway 
Commissioners) the exclusive power and duty of determining 
the character and extent of the protection which should be 
given to the public at places where the railway track crosses a 
highway at rail level, and that these powers are not subject to 
review either as to their adequacy or otherwise by a jury, nor 
is any failure to invoke the exercise of the powers of the Rail
way Committee sufficient to take the matter away from that jur-
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Miction and vcat it in a jury. The ease <>f Lake. Era v. liar- 
clay, 30 8.C.R. 300. wan distinguished and it appears from this 
judgment that unless the Board of Rail way'’Commissioners have 
prescribed additional precautions at railway crossings, it is not 
open to a jury to find that a railway company is guilty of 
negligence because it failed to take sonic additional precaution, 
which neither the statute nor the Board of Railway Commis
sioners lias required.

Recent amendments appear to strengthen this statement of 
the law as applicable to such eases.

Eight to Take Highway. It will be seen that under section 
235, ante, a company may under certain conditions run its rail
way “upon, along or across a highway,” but nothing is there 
said about a company actually taking and t ‘ a part of the 
highway for the purpose of its undertaking. By section 151 < 
it may take the “lands” of any “person” for the construction 
of its railway and by section 151 (/, ) it may construct its lines 
“upon, across, under or over any . . . highway which it inter
sects or touches.” Lands by section 2 (15) “means the land*, 
the acquiring, taking or using of which is incident to the exer
cise of the powers given by this or the Special Act and includes 
real property, messuages, lands, tenements, and hereditaments 
of any tenure.”

In the case of many of our Canadian roads the fee is vested 
in the Crown though the possession is in the municipality set-, 
for instance, 2 Edw. VII. cap. 19, secs. 598 and (Nil ) and the 
interest of the Crown cannot be expropriated without it< con
sent, secs. 172 to 175, and the Crown in such a case would he 
represented by the Provinces: lie Trent Valley Canal, 11 O.R. 
f>87. In such a case, therefore, it would appear that there can 
be no expropriation of the fee without the consent of the proper 
Provincial n s. In practice where a street or highway is
to be closed any difficulty is overcome by entering into an agree
ment with the municipality whereby the road is closed under 
the hitter's statutory powers in that behalf and then conveyed to 
the railway company.

As pointed out in the first edition (1905), p. 270. it has 
always been considered doubtful whether the Company could 
actually expropriate and close up a part of the highway neces
sary for its undertaking, and in view of the special provisions 
applicable to the user of highways and the limited nature ot 
the interest in them which is specially conferred by the Act. it 
was suggested that the Company could acquire no more than an 
easement in high wavs and could not expropriate the fee in them.

3
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Since 1905, section 178 as amended by 0 Kdw. VII. e. 42, s. 9, 
gives the Board power in the eases speeified to authorize the tak
ing by the Company of lands for the diversion of “a highway 
or for the substitution of one highway for another.”

Compensation for Occupying Street*. The right of the Crown 
and the municipalities to compensation has been dealt with 
under section 235, ante. The right of an i lividual to compensa
tion generally arises where by the closing, diverting, or altering 
of a highway his access to it has been cut off or diminished. If 
his rights in this regard have been permanently affected so that 
he is injured in a manner different from that in which the gen
eral public as users of the highway are affected, he may recover 
for such loss or interference with his access : West v. Carkdalc, 7 
(Hi. 270, 8 0.11. 59, 12 A.It. 393, 12 SCR. 250; Carkdalc v. 
Wist. 12 A.C. 602, and if the company does not proceed regu
larly in thus making use of the highway, he may recover dam
ages at law : West v. Carkdalc, supra; Sihhald v. (Iraml Trunk 
/Ml. fV. 19 0.11. 164. 18 A lt. 184. 20 S.C.R. 259; but if he has 
sustained no damage other than that suffered by the general 
public lie cannot under these eases recover damages at law. and 
if the Company has proceeded regularly, lie must, if his right of 
access has been cut off or diminished, proceed under this and 
the other expropriation clauses of the statute : Casgrain v. At- 
htnti<. etc., /«MV. Co., (1895) A.C. 282. If a person has been 
injuriously affected by a cutting in a street in a special manner, 
lie may proceed against the company, but not against assignees 
who may have secured its rights and franchises : Hamilton v. 
fm il, 16 r.C.C.P. 205. A person who by the construction of 
a railway upon a road has lost the means of egress from his 
dwelling may recover for his loss : Brown v. Toronto, etc.. II. W.

26 I '.C.C.I*. 206; Lyon v. Fishmongers Co., 1 A.C. 662: and 
this right exists where means of access or egress have been 
impeded or additional fences or earthworks become necessary 
for preserving the land or properly enclosing it : Bey. v. St. 
Lukes. L.R. 7 Q.R. 148 : Moore v. (ireat Southern, etc., B.W. Co.. 
1b lr. C.L. 46 : ('ah (Ionian B.W. Co. v. Walker*s Trusters, 7 
A.C. 259, and if a road is narrowed whereby the value of pro
perty is depreciated a right to compensation arises : R(rkett v. 
Midland II.W. Co., L.R. 3 C.P. 82; Metropolitan Board of Works 
v. McCarthy, L.R. 7 ILL. 243; but if the injury is not to the 
property as such, but merely to the property as used for a 
particular purpose such as a special kind of business carried on 
upon the premises, no right of action will accrue : Hex v. London 
Burl, ('<>., 5 A. & K. 163; Uickett v. Metropolitan R.W. Co.. L.R. 
2 11.L. 185, and the temporary obstruction of a highway for the 
purpose of a public work does not entitle the owner of land
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adjoining the highway to eompeneation : Herring v. MitromAi- 
tan Hoard of Works, 34 L.J.M.C. 224; and the mere fact that a 
person is more injured from the proximity of his land to a level 
erowing than others further away gives no right to compensa 
tion : Caledonian K.W. Co. v. Ogilvg, 2 Macq. (H.L.) 339; Wood 
v. Stourbridge K.W. Co., 16 C.B.N.S. 222; and inconvenience 
and loss to owners adjoining a highway on which a railway i* 
laid caused by vibration, smoke or noise, does not entitle the 
owners to damages : Cowell v. Toronto, etc., K.W. Co., 2Ô A H. 
209; Ke Medicr and Toronto, 4 (’an. Ry. (’as. 13, but in this 
particular case of James v. Atlantic, etc., K.W. Co., Q.R. K.B. 
392, it was held that the owner of a bridge might recover for 
damages arising from a railway company crossing a public road 
leading to his bridge in such a way as to interfere with the 
means of access to the latter. It should be noted that Hall and 
Bossé, JJ., dissented from the judgment of the majority in this 
case.

fiST?* 238. Where a railway is already constructed upon, along 
craaSnca. or «<***0*8 any highway, the Board may, upon its own motion, or 

upon complaint or application, by or on behalf of the Crown, or 
any municipal or other corporation, or any person aggrieved, 
order the company to submit to the Board, within a specified 
time, a plan and profile of such portion of the railway, and may 
cause inspection of such portion, and may inquire into and deter
mine all matters and things in respect of such portion, and the 
crossing, if any, and may make such order as to the protection, 
safety and convenience of the public as it deems expedient, or 
may order that the railway be carried over, under or along the 
highway, or that the highway be carried over, under or along 
the railway, or that the railway or highway be temporarily or 
permanently diverted, and that such other work be executed, 
watchmen or other persons employed, or measures ♦aken as 
under the circumstances appear to the Board best adapted to 
remove or diminish the danger or obstruction in the opinion of 
the Board arising or likely to arise in respect of such portion or 
crossing, if any, or any other crossing directly or indirectly 
affected.

tV«ainn 2. When the Board of its own motion, or upon complaint or 
HoHtf bT «!,pli<*«t*f,n' n*«k<*R any order that a railway be carried across
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or along a highway, or that a railway be diverted, all the pro- 
visione of law at such time applicable to the taking of land by 
the company, to its valuation and sale and conveyance to the 
company, and to the compensation therefor, shall apply to the 
laud, exclusive of the highway crossing, required for the proper 
carrying out of any order made by the Hoard.

:i. Notwithstanding anything in this Act, or in any other Apportion 
Act, the Hoard may, subject to the provisions of section 238a <wtloi,f 
of this Act, order what portion, if any, of cost is to be l>orne cbsnee* 
respectively by the company, municipal or other corporation, 
or person in respect of any order made by the Hoard under this 
or the preceding section, and such order shall be binding on and 
enforcible against any railway company, municipal or other 
corporation or person named in such order. 8 and 9 Edw.
VII. c. 32, s. 5.

This section was substituted by 8 and 9 Edw. VII. e. 32, 
s. 5 in the present form for section 238 in the Act of 1906, 
former section 187 in the Act of 1903. The new section con
tains in itself a full statement of the powers of the Hoard with 
respect to railways already constructed upon, along or across 
highways and not merely a reference to the powers in the pre
ceding section. See notes to section 237, supra.

A municipality may be a “party interested” in protective 
works at a highway crossing, though such works arc neither 
within or immediately joining its bounds, and the Hoard has 
jurisdiction to order it to pay a portion of the cost of such 
works, t'ouutii of Cartrton v. City of Ottawa, 41 S.C.R. 552,
9 (’an. Ry. Cas. 154.

Section 239a, infra, provides for contribution from the Grade 
Crossing Fund towards the cost of such works.

The Hoard may direct the elevation of some tracks over or 
upon a highway, allow others to remain on the level and direct 
the removal of others. Where a railway company had raised 
its tracks from ten inches to two feet above the level of the street 
in contravention of an agreement with the town it was held that 
the Board had jurisdiction, if the civic authorities allowed the 
railway and the street to remain in such a condition as to unduly 
obstruct traffic, to direct the town instead of the railway com
pany to take the necessary measures for the protection of the 
public. It,. McGregor-Gourlav Company’s complaint. 25th June,
19*"'. 4th Annual Report, p. 169.
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The Hoard will not make an order for re-imhuraemeut after 
proteetive measures have l»<*en voluntarily performed. Ii<ll T<l- 
Co. v. Windsor, Essex d Lake Shore Itaihray Co., 8 Can. Hv 
Cas. 28.

hereafter 238a. In any ease where a railway is construettd aft-r the 
tor'mTUU1 nineteenth «lay of May. one thousand nine hundred and nine, the 
SVuwIcai °°mpany shall, at its own cost ami expense (unless ami except 
crüllinü. HH otherwise provided by agreement, approved of by the Hoard, 

between the company and a municipal or other corporation or 
person), provide, subject to the order of the Hoard, all protec
tion, safety and convenience for the public in respect of any 
crossing of a highway by the railway. 8 and 9 Edw. N il. c. 32, 
s. (>, as amended, 9-10 Kdw. VII. Cli. 50, sec. 14.

brtdfM. 239. The Hoard may order any company to erect over its 
railway at or near, or in lieu of any highway crossing at rail 
level, a foot bridge or foot bridges, for the purpose of enabling 
persona, passing on foot along such highway, to cross the rail
way by means of such bridge or bridges. 3 Kdw. VII. c. 58, 
s. 292.

Previous section 292 is here reproduced omitting a penalty 
for which now set sections 427 and 428, infra.

Appropria 239a. The sum of two hundred thousand dollars each warUoii to aid
I” pn,'rid" *or t’vv consecutive years from the first day of April, one thou- 
public at H*n<^ nine hundred and nine, shall be appropriated and set 
vroiîïS ataP,irt *roni the Consolidated Revenue Fund for the purpose of 
ran level. aiding in the providing by actual construction work of protec

tion, safety and convenience for the public in respect of high
way crossings of the railway at rail level, in existence on the 
said first day of April.

Railway 2. The said sums shall he placed to the credit of a special
Fund'1* account to Ik* known as ‘The Railway Grade Crossing Fund.’

and shall be applied by the Hoard, subject to the limitations 
hereinafter set out, solely towards the cost (not including that 
of maintenance and operation), of actual construction work for 
the purpose specified in subsection 1 hereof.



See. 240] HIGHWAY CROSSINGS. 313

3. The total amount of money to 1m* apportioned, and Apportion 
directed and ordered by the Board to be payable from any NUeh molle^by 
annual appropriation shall not, in the ease of any one crossing, 
exceed twenty per vent, of the cost of the actual construction
work in providing such protection, safety and convenience, and 
shall not, in any such case, exceed the sum of live thousand 
dollars, and no such money shall in any one year be applied to 
more than three crossings in any one municipality or more than 
once to any one crossing.

4. In case any province contributes towards the said fund,■ eontribu-
the Board may apportion, direct anti order payment out of thejjjjj1» 
amount so contributed by such province, subject to any con
ditions and restrictions made and imposed by such province in 
respect of its contribution.

f>. “Trussing,” for the purposes of this section, means any 
steam railway crossing of a highway, or highway crossing of a 
steam railway, at rail level, and every manner of construction 
of the railway or of the highway by the elevation or the depres
sion of the one above or below the other, or by the diversion of 
the one or the other, and any other work ordered by the Board 
to lie provided as one work of protection, safety and conveni
ence for the public in respect of one or more railways not ex
ceeding four tracks in all crossing or so crossed.

<». “Municipality,” for the purposes of this section, means “jjjjjf**- 
an incorporated city, town, village, county, township or parish.” d,,lned 
8 and 9 Edw. VII. c. 32. s. 7.

Numerous orders have been made by the Board under the 
provisions of this section : where twenty per cent, of the cost of 
protective works is paid out of the fund, a like amount is usually 
directed to be paid by the municipality interested, in cases 
where the expenditure is not considerable, and the remaining 
sixty per cent, is paid by the Company.

240. The highway at anv overhead railway crossing shall overhead
crocsinga.

not at any time be narrowed by means of any abutment or 
structure to an extent less than twenty feet, nor shall the clear 
headway from the surface of the highway to the centre of any
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overhead structure, constructed after the first day of February, 
one thousand nine hundred and four, be less than fourteen 
feet, unless otherwise directed or permitted by the Board. 
3 Edw. VII. c. 58, s. 188; 5 Kdw. IV. e. 29, s. 185, Am.

Section 185 in the Act of 1888 provided that the inclination 
of the highway approaching the bridge should not be greater 
than one foot in twenty. This is now covered by section 242. 
infra.

Headway. A clear headway of fourteen feet is now required 
where only twelve feet was formerly required. The corres
ponding English provisions are to be found in 8 Viet., cap. 20. 
secs. 49, 50 and 51, but they deal with the subject much more in 
detail than is done in the Canadian Act. Cnder the Knglish 
Act it has been held that these sections do not remove restric
tions imposed upon the by any special legislation af
fecting it: Attorney-General v. Tewkesbury, etc.. R.IV. Co., 1 I). 
.1. & 8. 423; nor do they relieve it from any binding agreement 
for a greater breadth which the company may have made with 
a land owner : ('lark v. Manehester, etc., R.W. Co., 1 .1. & II. till. 
Where a company Ims been authorized to carry a highway under 
its tracks by means of a subway it must leave the full headway 
called for by the statute and yet avoid lowering the road so 
much that it will render it liable to Hoods : Attorney-Gem ral v. 
Furness R.W. Co., 47 L.J. Ch. 77fi. Where a company's Special 
Act required it to cross a canal by means of a bridge having a 
clear headway of eight feet over the towing path, it was held 
that where the bridge gradually subsided so that there was only 
a headway of two feet over the canal, it was the duty of the rail
way to raise the bridge to leave the eight feet headway called 
for by statute1, even though no such duty was expressly pn- 
scribed by the Act : Glamorganshire ('anal Co. v. Rhytnmy />’. 
IV. Co., 19 T.Ij.R. 240; but where a bridge has been constructed 
with a sufficient headway over a highway, but owing 1" changes 
made by the municipality having control of the higliwa\ lie 
headway has been lessened, the railway company is not liable 
for the consequent damages, but only the municipality ('arms 
v. Weston, 1 Can. Ry. (’as. 487. citing Gray v. Danbury. >4 
Conn. 574: and where a railway lowers a road to enable it t<> 
pass under the track, the company is not to keep the slope
of the highway in repair : Waterford. eie., R.W. Co. v. htanu'u. 
12 Ir. f\L. 224: Fosherry v. Waterford, tie., R.W Co.. 13 Ir 
C’.L. 494 : London, tie., R.W. Co. v. Skerton. 5 It. & S 559.

Width of Roadway. The present provision requires that the 
road under a railway bridge shall not he less than twenty feet

36

69
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without the permission of the Board. An under section 237, the 
details of any alteration of a highway must In* approved by the 
Board it would seem to be a matter for that body to determine, 
how wide the passage way should be. I’nder section 241, it is 
provided that any structure by which a highway is carried over 
or under a railway, shall be at all times so maintained as to 
afford safe and adequate facilities for traffic. It would appear 
from this that a company could be compelled with the growth 
of the traffic through a subway to widen it where such a course 
becomes necessary. The subject of width of approaches will be 
dealt with under section 241, infra. See also notes to sections 
242. 254» and 257, infra.

For a discussion of the steps which it is necessary to take in 
order to construct a subway see West v. Carkdale, 7 O.R. 270, 8 
O R. 59, 12 A.R. 393, 12 S.C.R. 205; and Carkdale v. West, 12 
A.C. «02.

241. Every structure by which any railway is carried over Facilities 
or under any highway or by which any highway is carried over,vr,rettc 
or under any railway, shall be so constructed, and, at all times, 
lie so maintained, as to afford safe and adequate facilities for 
all traffic passing over, under or through such structure.

2. Notwithstanding anything in this Act, or in any other Appiic»- 
Act. the provisions of sections 230 to 241, both inclusive, of thisaitoMn 
Act shall apply to all corporations, persons, companies and 
railways, other than government railways, within the legisla
tive authority of the Parliament of Canada.”

This section was substituted by 8 and 9 Edw. VII. e. 32, s. 8 
for section 241 in the Act of 1900 and sub-section 2 added. The 
corresponding section 189 in the Act of 1903 was new and con
stituted a further provision for safe-guarding the rights of users 
of a highway. It may be construed in the light of other sections 
of the \« t as to require railway companies to enlarge bridges, 
subways and their approaches from time to time ns the exigen
cies of an increasing traffic require. Section 238 gives the Bonn! 
power to supervise the plans of highway crossings already con
structed and so if there is now a right to compel railway com
panies to enlarge subways or bridges that right is probably 
vested in the Board.

1hl>dir of lliifJnrau Crossings and Bridges. This section pro
vides for the maintenance of the “structure” so as to afford 
safe facilities for the traffic, from which it may reasonably be
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inferred that a railway company must maintain any highway 
crossing or bridge in a proper state of repair and will In- liable 
for any damages that may arise from the want of repair. In 
England the statute expressly requires a railway company to 
repair bridges over highways (8 Viet., cap. 20, sec. 40), and 
where a public road is carried over the tracks by a bridge the 
company must keep both the bridge and that part of the road
way upon it. including the metalling of the road, in proper 
repair: Sortit Staffordshire A*.IV. Co. v. Dale, 8 E. & It. S3t;: 
Xeu'caslle v. Dale, 5 II. & N. 100; London, etc., A'. IV. Co. v. 
Bury, 14 A.C. 417; but where it closes an old road and sub
stitutes one which does not cross its track, it need not repair a 
bridge which it erected on such substituted road : /V rth .Magis
trates v. Kinnoul, 10 Sc. Sess. Cases (3rd Ser.) 874: and so 
where it diverts a stream and builds a bridge over the diversion 
there is no duty on it to maintain such bridge, but such duty is 
laid solely upon the municipality: Peterborough v. Grand Trunk 
K. IV. Co., 1 Can. Ry. Cas. 404. Where by agreement a railway 
company acquired land for a new roadway and carried it over 
its track by means of a bridge built on private lands acquired 
by the company and thereafter the old roadway fell into disuse 
it was held that, there being no structural necessity for tin- new 
highway and bridge, the English statute did not apply and the 
company was not bound to maintain or repair it or its approach
es: London, etc., U.IV. Co. v. Ogtren, 80 L.T. 401. It has gen- 
erally been held in Canada, as in England, that a railway com
pany must under the terms of the statute repair bridges which 
it has erected and is liable to any person injured by reason of its 
failure to do so: Van Allen v. Grand Trunk' AMV. Co.. 29 1 .<\R. 
43(1, and in the absence of any statute relieving it from such 
liability the municipality having charge of the road which is 
carried over the track by means of a bridge erected by a railway 
must also repair it: Mead v. Etobicoke, 18 O.R. 438: Haidar v. 
Lordley, 20 S.C.R. 505, at p. 512; and Fairbanks v. Yarmouth. 24 
A.R. 273. In Ontario, however, a statute has recently been passed 
(3 Edw. VÎT. cap. 10, sec. fill) relieving the municipality from 
any such liability where there is a duty on the part of a railway 
or some other person to do so: TTolden v. Yarmouth. 3 Can. Ry. 
Cas. 74. Where a duty such ns this is imposed the company 
must keep the bridge in such a state ns not to injure anyone 
using it in a lawful manner: Lay v. Midland IÎ.W. Co.. 34 L.T. 
N.S. 30, and where a child five years old while crossing a bridge 
placed his back against the hoardings and slid along until he 
came to ornamental work through which he fell upon the ground 
beneath and was injured, it was held that there was evidence
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upon which a jury might find that the bridge was not reason
ably safe: ibid.; and see Longmore v. Great Western A*.IV. Co., 
19C.B.N.8. 183 ; but the mere opinion of a witness that a bridge 
is not safe is not evidence sufficient for a jury: Higgs v. Man
chester, etc., R.W. Co., 12 dur. N.S. 525; and where a company 
wore repairing a bridge and had barricaded the entrance and 
put up a “no thoroughfare’’ notice, the parents of a boy who 
went upon the bridge while it was light and fell through and 
was killed, were unable to recover damages: Farrell v. Grand 
Trunk R.W. Cov 2 Can. Ry. Cas. 249.

242. The inclination of the ascent or descent, as the ease inclination 
may he, of any approaeh by which any highway is carried over approach, 
or under any railway, or cross it at rail level, shall not, unless 
the Hoard otherwise directs, be greater than one foot of rise or 
fall for every twenty feet of the horizontal length of such 
approach.

2. A good and sufficient fence at least four feet six inches 
in height from the surface of the approaeh or structure shall 
he made on each side of such approach, and of the structure 
connected with it. 3 Edw. VII. c. 58, s. 190.

Compare 8 Viet. cap. 20, secs. 49 and 50.
In England the inclination or slope varies from one foot in 

sixteen, to one foot in thirty according to the character of the 
road.

Approaehes. This inclination is usually described as the 
“approach” to a crossing and is so used in the above section.
In Tracers;/ v. Gloucester, 15 O.R. 214. a case under tin- Ontario 
Municipal Act, “approaehes” are defined by Armour, C.J., at 
page 216 as “such artificial structures as may be reasonably 
necessary and convenient for the purpose of enabling the public 
to pass from the road to the bridge and from the bridge to the 
road.” This may easily be applied, mutatis mutandis, to ap
proaches at level crossings.

Width of Approaches, In Moggg v. Canadian Pacifie R.W.
Co.,'.] Man. L.R. 209. it was said by Taylor, C.J.. that there was 
no law requiring approaehes to a bridge or level crossing to be 
of eipinl width with the rest of the road, but that they must be 
wide enough for the ordinary purposes of traffic having regard 
to the character of the highway; and this is apparently the law 
in the I'nited States: Elliott on Railways, vol. 3, p. 1668; Re
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North Manheim, 36 A. & E. By. Cases 194 ; hut where a com
pany does not occupy the total width of the road with the ap
proaches and leaves the rest in a dangerous condition it will be 
liable for any resultant damages : Fairbanks v. Great Westun 
R.W. Co., 35 U.C.R. 523, and, of course, if it neglects to fence 
any such approach as required by this section it will also he 
liable: Holden v. Yarmouth, 3 Can. By. Cas. 74. and before the 
amendment to the Ontario Municipal Act already referred to. 
the municipality having charge of the roadway would be liable 
as well : Toms v. Whitby, 35 U.C.B. 195, 37 U.C.R. 100: See Bird 
v. Canadian Pacific R.W. Co., 8 Can. By. Cas. 314.

Repairing Approaches. Under the English Act, 8 Viet., cap. 
20, see. 46, a railway company is expressly required to repair 
the approach to a bridge : North Staffordshire R.W. Co. v. Pah. 
8 Ex. I). 836: Great Western R.W. Co. v. Hackney, 8 AC. at 
pp. 699 and 700, and an intimation was given that the same rule 
applied in Ontario, though there was no express provision in 
the Act: Mead v. Etobicoke, 18 O.R. 438; Fairbanks v. Yar
mouth, 24 A.R. 273, but these eases turned upon other points 
and cannot he treated as express authority for this proposition. 
In the ease of approaches to a level crossing, it was held in 
Manitoba according to the head note in Moggy v. Canadian 
Pacific R.W., supra, that a railway must repair the approaches 
to a level crossing, though the facts showed rather a failure to 
properly construct the crossing itself than a failure to subse
quently repair its approaches. Taylor, C.J., there cited the 
ease of the People v. Ncic York, etc., R.W. Co., 74 N.Y. 302. in 
support of the broad proposition hardly necessary for the deci
sion of the ease before him that a railway must keep the ap
proaches to a level crossing in a proper state of repair. All the 
eases show, however, that such a duty to repair must be found 
in the wording of the statute or be a fair inference from its 
terms, and in West Lancashire v. Lancashire, etc.. R.W. Vo. 
(1903), 2 K.B. 394, the defendants were released from any 
liability to repair the approaches to a level crossing where nn 
statutory duty to do so was laid upon them. By section 241. 
ante, there is manifestly a duty to maintain the “structure” bv 
which a highway is carried over or under a railway, and it will 
be seen that in the latter part of section 242 a fence must be 
made on each side of the approach and the structure connected 
with it. thus differentiating between the “structure'’ and its 
approach. If such distinction can properlv be found in these 
sections it may be that a railway company is not now bound to 
repair the approaches to a crossing, but that such duty falls 
solely on the municipality. In Palmer v. Michigan Central n.
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W. Co., 3 Can. Ry. Cas. 194, Ho.vd, C., in speaking of approaches 
to a farm crossing, says: “While the presumption would he in 
the ease of a public way that the approach is part of the bridge 
and to be kept in repair by the railway company that does not 
appear to obtain in the case of a private crossing such as this.”
It should be noted, of course, that this case was decided upon 
the terms of the Act of 1888. Some assistance may be found 
towards interpreting the word “structure” in the eases of 
Adamson v. Rogers, 26 S.C.R. 159, at page 174; Coole v. Love- 
grove (1893), 2 Q.B. 44; Venner v. McDonell (1897), 1 Q.B.
421- Elliott v. London County Council (1899), 2 Q.B. 277:
London County Council v. Humphreys (1894), 2 Q.B. 755; and 
London County Council v. Pearce (1892), ° Q.B. 109.

243. Signboards at every highway crossed at rail level bv signboards
* at level

any railway, shall be erected and maintained at each crossing, crossings, 

and shall have the words Railway Crossing painted on each side 
thereof in letters at least six inches in length.

2. Tn the province of Quebec such words shall be in both the In 9uebeo- 
English and the French languages. 3 Edw. VTÏ. c. 58, s. 191.

Formerly section 190 in the Act of 1888.
The previous section 191 is reproduced omitting a penalty 

for which see sections 427 and 428, infra.
This is one of the precautions prescribed by statute which 

must be observed.
In Soule v. Grand Trunk R.W. Co., 21 ÎT.C.C.P. 308. the 

defendants were sued by a person whose horse ran into a sign
board erected on the highway. It was held that the defendants 
would not be liable merely for putting the posts in the highway 
as the law allows them to do so; provided they place them in a 
reasonably proper manner with a due regard to all the sur
rounding circumstances, although the posts might necessarily 
obstruct the use of that part of the road upon which they arc 
placed, nor would they necessarily be guilty of an indictable 
nuisance.

A railway company is not justified in placing highway sign- 
hoards in such positions as to obstruct highway traffic; in the 
absence of complaints that these are so placed, the Board did 
not consider it necessary to adopt any regulations in respect 
thereto. 4th Annual Report (1909), p. 218.
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Ttltgraph, Telephone and other Linn and Wires.

244. The company may conatrurt ami operate telegru* 
and telephone lines u|Min its railway for the purpoaea of its 
undertaking.

2. The company may, for the purpose of operating such 
lines or exchanging and transmitting messages, enter into von- 
tracts with any companies having telegraph or telephone powers, 
and may connect its own lines with the lines of any such com
panies, or may lease its own lines to any such companies.

3. Part II. of the Telegraphs Act shall apply to the tele
graphic business of the company. 3 Edw. VII., cap. 58, see. 192

This section does not appear to authorize railways to build 
telegraph or telephone lines for commercial purposes, but only 
for tin? purposes of the undertaking, that is for the railway, 
the wording in this respect being similar to the wonting 
in the first line of section 151, ante, so that unless power is 
given to a railway company by its Special Act to do a commer
cial business < see sec. 247), this section would not presumably 
enable it to so. but the section expressly enables it to lease its 
lines to companies having powers to do a general business. And 
see see. 151 (o), ante.

Telegraphs Act, R.K.(\, cap. 12f>, Part II., provides for the 
construction of the line, that no bridge shall he built by a tele
graph company over navigable rivers, that messages shall be 
transmitted in the order of receipt except certain preferential 
messages there designated and that in certain events the 
Government may temporarily takeover the line. In the case of 
railway telegraph lines, this is also provided for by section 291. 
infra. Except in the case of railway companies authorized to 
do a commercial business, there does not appear to be much to 
which R.S.C., cap. 120. would frequently apply. In this con
nection reference should also be made to R.S.C.. cap. 12<! Pt. L 
being ‘‘An Act Respecting Secrecy by Officers and Persons 
Employed on Telegraph Lines” which provides for the punish 
ment of telegraph employees who divulge information except 
when lawfully authorized or directed to give it. This statute 
does not provide an absolute privilege for telegrams which must 
notwithstanding its provisions be produced by the company 
when it has been duly subpienaed : lie Dwifjht v. Mackbm. 15 
O.R. 148 ; followed liannum v. McRae, 18 P.R. 185, but it is
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submitted that a telegraph company should not be subpoenaed to 
produce its copy until the usual methods of securing the copies 
in the hands of the sender or receiver have been exhausted. In 
an unreported case in Ontario of Batten v. Gordon in 189!) :
Boyd, C., in Chambers, adjourned a motion to compel a tele
graph company to produce telegrams until an effort had been 
made to obtain copies from the persons who received them, and 
production having been obtained in this way the matter dropped.
Other statutes affecting telegraph companies are K.K.O., cap.
208, see. 18 (1), requiring street railway companies incorpor
ated under the general Act to maintain guard wires over their 
trolley wires sufficient to prevent broken telegraph wires com
ing in contact with them; and the Ontario Act, R.S.O.. cap. 192, 
respecting Provincial telegraph companies which is similar to 
R.S.C., cap. 12b.

L<ase of Bight to Operate. In Canadian Pacific Ji.W. Co. 
v. Western Union Telegraph Co., 17 S.C.R. 151, at p. 158, it 
was said that a railway company “had as incident to and neces
sary for the safe operation of the road, the right and power to 
erect a telegraph line and had the exclusive right to do so along 
their line of railway and having themselves such exclusive right,
I can see no reason why they cannot confer such exclusive right 
and the other privileges mentioned in the contract whereby they 
were enabled to secure ample telegraphic services for the oper
ation of the road instead of erecting and equipping a line of 
telegraph for themselves.” It was further held that a railway 
company which had made such a contract had power to bind by 
it any railway to which the railway was subsequently assigned:
Great \ortlnvestern Telegraph Co. v. Montreal Telegraph Co.,
2U S.C.R. 170.

245 Whenever anv municipality, corporation or ineorpor- Municipal
; 1 , . . ti-lvphonv

uted company has authority to construct, operate and maintain *y*teme,
. „ connection

a telephonic system in any district, and is desirous of obtaining with.
telephonic connection or communication with or within any 
station or premises of the company in such district, and can
not agree with the company with respect thereto, such munici
pality. corporation or incorporated company may apply to the 
Board for leave therefor.

2. The Board may order the company to provide for such n<>*rd may 
connection or communication upon such terms ns to compensa- terme.u,lon 

tion or otherwise as the Board deems just and expedient, and
21—R.I
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may order and direct how, when, where, by whom and upon 
what terms and conditions such telephonic connection or com
munication shall he constructed, operated and maintained.

3. Notwithstanding anything in any Act contained, the 
Hoard, in determining the terms or compensation upon which 
any such connection or communication is to be provided for, 
shall not take into consideration any contract, lease or agree
ment now or hereafter in force by which the company lias given 
or gives any exclusse or other privilege tc any company or 
person, other than the applicant, with respect to any such sta
tion or premises. 3 Edw. VII., cap. 58, see. 193; 6 Edw. VII., 
cap. 42, sec. 17.

This section was amended by 0 Edw. VII., cap. 42. sec. 17. 
by adding the words “or otherwise” after the word “com
pensation” in sub-section 2, and by the addition of sub-section 3

In some instances agreements have been made between rail
ways and certain telephone companies that the latter shall have 
the exclusive right to instal telephones in the former’s stations, 
and under this agreement competing telephone companies had 
been refused leave to place their instruments upon railway pro
perty. The purpose of this clause is to enable all telephone 
lines to have their instruments in the stations, notwithstanding 
the refusal of the railway companies, provided they can tirst 
obtain the approval of the Hoard.

In l'ort Arthur v. Bell Telephone Co., 3 Can. Ry. Cas. 205. 
4 Can. Ry. Cas. 279, two municipalities owning and operating 
a joint telephone system within their limits applied to the 
Hoard of Railway Commissioners, under this section, for an 
order directing the Canadian Pacific R.W. Co. to allow the 
installation of telephone instruments in its railway stations and 
for leave to connect the same with their telephone system.

In Peoples and Caledon Telephone Cos. v. (Irand Trunk and 
Canadian Paeific By. Cos., 9 Can. Ry. Cas. 161, an 
was made for an order compelling the railway companies to 
permit the installation and maintenance in railway stations of 
telephones.

It was held that under this section the Hoard has jurisdic
tion to grant the order applied for, and may impose such terms 
as it deems best and expedient, but should not take into crni- 
sideration any eontraet giving exclusive privileges to any other 
telephone company.

11172581



5*. 246] TELEGRAPH AND TELEPHONE UNES. 323

That the only point to be considered by the Board is whether 
such telephone connections will be of benefit and convenience to 
the • having business with the railway company.

That telephone companies who may be entitled to such order 
being usually incorporated by the province and thus not sub
ject to the jurisdiction of the Board should enter into a con
tract containing fair and reasonable conditions to be prescribed 
by the Board. The form of contract containing the prescribed 
conditions is appended to the report in the last case.

246 No lines or wires for telegraphs, telephones, or the 
conveyance of light, heat, power or electricity, shall be erected, 
placed or maintained across the railway without leave of the 
Board.

2. Upon any application for such leave, the applicant shall 
submit to the Board a plan and profile of the part of the railway 
proposed to be affected, showing the proposed location of such 
lines and wires and the works contemplated in connection 
therewith.

I The Board may grant such application and may order by 
whom, how, when, and on what terms and conditions, and under 
what supervision, such work shall be executed.

4. Upon such order being made such lines and wires may be 
erected, placed and maintained across the railway subject to and 
in accordance with such order. 3 Edw. VII.. cap. 58, sec. 194.

5. An order of the Board shall not be required in the eases 
in which telephone, telegraph or electric light wires are erected 
across the railway with the consent of the company in accord
ant' with any general regulations, plans or specifications adopted 
nr approved by the Board for such purposes. 9 and 10 Edw. 
VII. c. 50. s. 4.

Vnder the maxim cujus est solum ejus est usquf ari coelum 
no person would have the right to place wires across another's 
property, unless such right were expressly or impliedly given 
by statute. The present section enables a company having 
power to eross a railway with its wires to do so subject to the 
supervision of the Board. No provision is made in so many 
words for paying compensation for the right, but in a proper

Wire*, etc.. 
Hero** the

Plan* to be
submitted

Board may
authorise.

Work*
executed.

« irder of 
relating to

5
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casv, the Hoard would no doubt make the payment of com- 
pensation a “term or condition” upon which alone the right 
to cross should be granted

See Canadian Pacific d- Canadian Xorthern By. Cos. v. 
Kaministiquia Power Co., 6 Can. Ry. Cas. 160.

The respondents, a company incorporated under provincial 
charter, attempted to cross a telephone company with their high- 
tension wire ; held, that the telephone company came within the 
meaning of the word “railway” under this section, ami that 
leave of the Hoard must first be obtained before such crossing 
could be made. Bell Telephone Co. v. Nipissing Power Co., !» 
Can. Ry. Cas. 473.

Lines ami 247. When any company is empowered by Special Act of 
highways, the Parliament of Canada to construct, operate and maintain 

lines of telegraph, or telephone, or for the conveyance of light, 
heat, power or electricity, the company may. with the consent 

muntet-'01 °f t*10 municipal council or other authority having jurisdiction 
paiity. over any highway, square, or other public place, enter thereon 

for the purpose of exercising the said powers, and. as often as 
the company thinks proper, may break up and open any high- 

Conditions, way, square or other public place, subject, however, to the fol
lowing provisions :—

Compare 26 & 27 Viet., cap. 112 (Imp.).
This section has been changed by substituting the word 

“any” for “the” before the word company in the first line and 
omitting the word “the” before “by” in the same line.

The “company” referred to in this section if it is to he lim
ited by the interpretation clauses of this Act can by section 2 
(c), ante, mean only “a railway company” and include only 
“any person having authority to construct or operate1 a rail
way.” As limited in this way the above section would only 
apply to railway companies having authority to do the things 
mentioned in this section, and if it is to be construed with 
reference to the preceding clauses, section 244. ante, would 
seem to make this limitation even clearer. This section was 
taken from 62 & 63 Viet., cap. 37. sec. 1, and began “when any 
company has power by any Act of Parliament to construct." 
etc. These words were probably wide enough in themselves to 
include any company and would not be restricted to the rail 
way companies under 51 Viet., cap. 20, see. 2(a). Tin- applica
tion of tlic present section to companies other than railways is
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by no means clear, though from the fact that railways other 
than electric lines an* rarely if ever given power to convey 
“light, heat, power and electricity,” and that there are only a 
few railways who are authorized to do a commercial telegraph 
or telephone business, it would appear that it was intended to 
include companies having those specific objects in view.

Hights on Highways. The present section requires that muni
cipalities shall consent to the breaking up and opening of high
ways by these companies. Where a telephone company had 
with the leave of a town placed their poles upon a highway 
ami an electric light company which had also subsequently 
obtained similar leave proceeded to erect poles and wires in 
dangerous proximity to those of the telephone company, it was 
held that the latter having been lawfully in prior possession 
the light company should be restrained from placing their fioles 
in such a position as would cause danger: Bell Telephone Co. 
v. Belleville Electric Light Co., 12 O.R. 571; Jacques Cartier, 
etc., ('o. v. Quebec, etc., Co.. Q.R. 11 Q.B. 511. But a munici
pality is not authorized in Ontario to grant an exclusive right 
to use its streets and thereby create a monopoly: lie llobinson 
and St. Thomas, 23 O.R. 480; and the same rule prevails in 
Manitoba: Winnipeg, etc., Co. v. Winnipeg, etc., 11.W. Co.. 0 
Man. L.R. 219: but a different rule was laid down in Quebec: 
Bell v. West mount, Q.R. 9 Q.B. 34, though the ease turned 
somewhat upon the terms of the particular contract in ques
tion which granted exclusive privileges for ten years. The sub
ject was much discussed in Ottawa, etc.. II. W. Co. v. Hull Elec
tric Co.. Q.R. 16 S.C. 1, Q.R. 10. Q.B. 34 (1902), A.C. 237, 
though the decision finally turned on the terms of special legis
lation validating an exclusive franchise. The fact that a tele
phone company has planted its poles on a highway with the 
consent and under the supervision of a municipality does not 
relieve it from liability if it appears that there has been negli
gence in placing them which has resulted in injury to the plain
tiff: Bonn v. Bell Telephone Co., 30 O.R. 696; Joyce v. Halifax 
Street It.W. Co., 24 N.S.R. 113; and Atkinson v. Chatham, 29 
O.R. 8 ; 26 A.R. 521, reversed 31 S.C.R. 61, where it was 
finally held that the company was not liable for injuries sus
tained by a carriage coming in contact with a telephone pole 
lawfully placed in the highway. Speaking generally, it may 
he said that a telephone or other company has no right to use 
the streets without legislative sanction either directly or 
indirectly through the action of properly authorized municipal 
bodies: llegina v. United, etc., Co., 31 L.J.M.O. 666, 9 Cox. C.C.
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172, and the right of the publie is to have the whole width of 
the road preserved free from obstruction, and it is not confined 
to that part which is used, or the via tritax Turner v. Itingwood, 
L.R. 9 Eq. 418, 422. Hut the effect of Canadian legislation is 
to legalize the obstruction created by the |>oles so far that they 
cannot be abated or complained of as a public nuisance: Slur- 
brook?, etc., Assn. v. Sherbrooke, Mont. L. R. 6 Q.B. 100; but 
that still leaves open the question whether the company may 
not be mulcted in damages for particular injury to a traveller 
if the obstruction is found to be dangerous: See Tropic v. 
Metropolitan, etc., Co., 31 Ilun. 596; and Bonn v. Bell Trie- 
phone Co., 30 O.R. 696. In England where the fee in a street 
is generally vested in individuals and the possession and con
trol are vested in municipalities or urban authorities only lor 
the purpose of regulating the ordinary user of the highway as 
such, it has been held that they have no power to prevent the 
passage of wires overhead which are so high that the ordinary 
user of the street is not interfered with : Finchley, etc., Co. v. 
Finchley (1902), 1 Ch. 873, reversed (1903), 1 Cli. 337, and 
compare Montreal, etc., U.W. Co. v. Ottawa, 2 O.L.R. 336. 4 
O.L.R. 56, 33 S.C.R. 376. In Quebec it was said in Bell Tele- 
phone Co. v. Montreal Street B.W. Co. (1897), 33 Can. L.J. 
(197, Q.R. 10 S.C. 162, 6 Q.B. 223, that the dominant purpose 
of a street being for public passage any appropriation of it by 
legislative authority to other objects will be deemed to be in 
subordination to this use unless a contrary intent be dearly 
expressed ; and therefore a telephone company having no vested 
interest in or exclusive right in the ground circuit <>r earth 
system as against a railway company duly incorporated can 
not recover by way of damages the cost of converting from 
such a system to some other system which would not be inter
fered with by the use of electric power by the railway com
pany. Where an electric company was empowered under certain 
conditions which it fulfilled, to lay underground wires, it was 
held that there was an implied power to break up city streets for 
the purpose of doing so and the city was refused an injunction 
restraining them from doing so : Montreal v. Standard, «tc.,Co., 
Q.R. 5 Q.B. 558 (1897), A.C. 527.

Jurisdiction of Dominion Parliament. By section 91. sub
section 10, of the B.N.A. Act all works within a Province are 
subject to the jurisdiction of the Provincial Legislature unless 
they are works connecting more than one province or arc 
declared to be works for the general advantage of Canada or 
of two or more provinces and the Dominion has no power to
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incorporate a telephone company to do business in any single 
province unless it declares it to be a work for the general 
advantage of Canada or of two or more provinces: liujina v.
Mohr, 7 Q.L.R. 183, 2 Cart. 207 ; but where a work comes within 
that description it is subject only to such supervision the 
Parliament of Canada imposes and is not subject to municipal 
control unless, as is the case in the present section, such con
trol is expressly provided for: Toronto v. Bell TiUphono Co.,
3 O.L.R. 465, 6 O.L.R. 335 (1905), A.C. 52.

(a) The company shall not* interfere with the public right of Travel end 
travel, or in any way obstruct the entrance to any door or 
gateway or free access to any building;

Formerly 62 & 63 Viet., cap. 37, sec. 1 (a). As to “the 
public right of travel’’: see Bonn v. Bell Telephone Co., 30 
O.R. 696, Atkinson v. Chatham, 29 O.R. 518, 26 A.R. 521, 31 
S.C.R. 61, cited in notes to section 247, ante.

(b ) The company shall not permit any wire to be less than wire*, 
twenty-two feet above such highway or public place, or erect 
more than one line of poles along any highway;

Prior to the enactment of 62 & 63 Viet., cap. 37, sec. 1(a), 
there was no provision regulating the height of wires above the 
ground. In cities wires are frequently placed at a much greater 
height than twenty-two feet, but no machinery is provided 
under these sections for compelling a company to place them 
at a greater height unless the municipality should make it a 
term of their consent to the execution of the works within its 
limits and in the event of refusal by the company the Board 
should uphold the former under sub-section 2, infra. There 
are provisions in various Municipal Acts such as 3 Edw. VII., 
cap. 19, see. 559 (4) (Ont.), for regulating the erection and 
maintenance of electric light, telegraph and telephone poles and 
wires, but under such decisions as ('anadian Pacific PAY. Co. v.
S’otn Panic <1c Bonsecours (1899), A.C. 369, and Toronto v.
Ml Telephone Co., 3 O.L.R. 465, 6 O.L.R. 335 (1905). A.C.
52, these provincial statutes would not govern a work which is 
declared to be for the general advantage of Canada.

(r) All poles shall be as nearly as possible, straight and per-Pole*, 
pendicular. and shall, in cities and towns, be painted;

As to general effect of municipal regulations, see notes to 
sub-section (h), ante, and as to damages, see Bonn v. Belt Tele
phone, supra, and Bell Telephone Co. v. Chatham, 31 S.C.R. 61.
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(t/) The company Khali not unnecessarily cut down or muti
late any shade, fruit or ornamental tree;

The effect of this sub-section as in sub-section (c), ante, is 
to eliminate the feature of municipal control. The right to cut 
trees now rests in the company absolutely, subject to their 
being able to show the necessity for what they do. Vmler a 
somewhat similar enactment it was held in New Brunswick that 
it is not sufficient for a company merely to allege that it was 
necessary to cut trees, it must be prepared to prove it. and fail
ing such proof the company was liable to an action for damages 
and the owner was not restricted to his claim for compensation 
under the statute : (HIchrist v. Dominion Telegraph ('u., lit 
N.H.R. 553, 1 Cassels Sup. Ct. Dig. p. 844, S.C. 20, N B.R. 241. 
No provision is made for compensation for any of the works 
authorized by this section, and it would appear that an owner’s 
only remedy is an action for damages where he can show negli
gence in the execution of the works. Section 155, ant<, requires 
a company to make full compensation in the manner in this or 
the Special Act provided for all damages sustained by reason 
of the exercise of the powers conferred, but no method is 
prescribed by which compensation can be obtained for loss liy 
the execution of the works now authorized.

(hitting Trees on Highways. In England the presumption is 
that the owner of land adjoining a highway owns the fee in the 
soil of the highway ad medium filum viac: Salisbury v. Gnat 
Northern H.W. Co., 5 C.D.N.S. 174; Mappin v. Liberty Co.. 1!> 
T.L.R. 51, and in some eases the same rule prevails in Canada 
and therefore the property in trees planted in the highway is 
vested in the adjoining owner who may sue for any wrongful 
damage to them : O’Connor v. A ova Scotia Telephone Co., 23 
N.K.R. 500, 22 S.C.R. 276; but many of our roads and high
ways were laid out by the Crown and lands granted afterwards, 
so that the presumption of dedication cannot arise. In these 
instances the freehold is usually, as in Ontario, vested in the 
Crown and the possession in the municipalities; 3 Kdw VII, 
cap. 10 (Ont.) sees. 500 and 601, and where that is the case the 
trees thereon belong to the municipality : Harrie v. Gillies, 20 
IT.C.C.P. 360, 21 V.C.C.P. 213, who in that ease would alone 
have a right to sue for damages to them : Hod g ins v. Toronto, 
10 A.R. 537. Under the Tree Planting Act of Ontario (R.S.0. 
cap. 243), it is provided that in eases where the Aet is brought 
into operation, persons who plant trees on streets or highways 
opposite their property shall own them, and In such eases whore 
they are injured unlawfully they have a private right of action
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for the damage done whether the trees he of natural growth 
or are planted: Douglas v. Fox, 31 U.C.C.P. 140. Where 
branches of trees planted on a private owner’s land extended 
over the highway, though the municipality might cut them on 
the ground that they are a nuisance, that would not justify a 
telephone company in doing so, unless they had the necessary 
statutory authority : Hudgins v. Toronto, supra.

(e) The opening up of any street, square, or other public 
place for the erection of poles, or for the carrying of wires 
under ground, shall he subject to the supervision of such per
son as the municipal council may appoint, and such street, 
square or other public place shall, without any unnecessary 
delay, be restored, as far as possible, to its former condition ;

This sub-section, originally 62 & 63 Viet., cap. 37, sec. 1, 
has been a good deal altered. It formerly provided that the 
work should be done in such a manner as the Council directed, 
and that the latter might designate the place at which the 
poles should be erected ; the words “by and at the expense of 
the Company” were formerly at the end of the section.

Effect of Supervision. The approval of the proper officer 
would not justify a breach of, or non-compliance with statutory 
requirements: Bonn v. Bell Telephone Co., 30 O.R. 696; Joyce 
v. Halifax Street By. Co., 24 N.S.R. 113; but it may be evidence 
of a due performance by the company of the obligations imposed 
by statute : Bell Telephone Co. v. Chatham, 31 S.C.R. 61. The 
necessary approval of the officer appointed to supervise the 
work may be evidenced by his report to Council showing it to 
he the only method of carrying out the undertaking: Joyce v.
Halifax Street B.W. Co., 21 N.S.R. 531, 17 S.C.R. 709.

(/) If, for the purpose of removing buildings, or in the exer- 
ciso of the public right of travel, it is necessary that the said wi[^a"d 
wires or poles be temporarily removed, by cutting or otherwise, 
the company shall, at its own expense, upon reasonable notice in 
writing from any person requiring it, remove such wires and 
poles ; and in default of the company so doing such person 
may remove such wires and poles at the expense of the com
pany ;

(g) Whenever any city, town or incorporated village is desi- 
rous of having lines of telegraph, or telephone, or lines for the J{^'d 
conveyance of light, heat, power or electricity, placed under
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ground, the Board may, on the application of such city, town 
or incorporated village, and on such terms and conditions u 
the Board may prescribe, require the company to thus place its 
lines or wires under ground, and abrogate the right given by this 
section, or by the Special Act to carry lines on poles, in such 
city, town or incorporated village.

2. The company shall lie responsible for all unnecessary 
damage which it causes in earrying out, maintaining or operat
ing any of its said works.

3. The company shall not be entitled to damages on account 
of its poles or wires being cut by direction of the officer in charge 
of the fire brigade at any fire, if, in the opinion of such officer, 
it is advisable that such poles or wires be cut.

4. Every person employed upon the work of erecting or 
repairing any line or instrument of the company shall have con
spicuously attached to his dress a badge, on which arc legibly 
inscribed the name of the company and a number by which he 
can be readily identified.

5. If the company cannot obtain such consent from such 
municipal council or other authority, the company may apply 
to the Board for leave to exercise such powers, and upon such 
application shall submit to the Board a plan of such highway, 
square, or other public place, showing the proposed location of 
such lines, wires and poles.

6. The Board may grant such application in whole or in 
part, and may change or fix the route of such lines, wires or 
poles, and may, by order, impose any terms, conditions or 
limitations in respect thereof that it deems expedient, having 
due regard to all proper interests.

7. Upon such order being made the company may exercise 
such powers in accordance with such order, and shall in the 
performance and execution thereof, or in the repairing, renew
ing or maintaining of such lines, wires or poles, conform to and 
be subject to the provisions of this section applicable in case of
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cousent obtained from such municipal council or other author
ity, except in so far as the said provisions are expressly varied 
by order of the Board.

Under the present sub-section all conditions in the case of 
companies coming within this section would be always subject 
to revision by the Board. The subject of unlimited municipal 
control over public works and highways has been discussed in an 
article in 21 Canadian Law Times, pp. 431 and 459.

8. Nothing contained in this section shall be deemed to no sale 
authorize the company to exercise the powers therein mentioned pLleîeie., 
for the purpose of selling or distributing light, heat, power orSneSt 
electricity in cities, towns or villages, without the company hav
ing first obtained consent therefor by a by-law of the municipal
ity. 3 Edw. VII., cap. 58, sec. 195.

The limitations upon the right of a municipality to confer 
a franchise upon companies desiring to do business within its 
borders are referred to in the notes to this section, supra,
“Rights on highways.”

248. In this section,— Definition*.

(а) “company” means a telephone company, and every per- "0010 

son and company having legislative authority from the Par
liament of Canada to construct and operate, or to operate a 
telephone system or line, and to charge telephone tolls, not 
including, however, a railway company or any person having 
authority to construct or operate a railway; and,

(б) “municipality” means the municipal council or other •• Munici- 
authority having jurisdiction over the highways, squares orpftl,ly 
public places of a city, town or village, or over the highway, 
square or public place concerned;

(r) “long distance line or service” means any trunk line •• Lonjjdis- 
or service connecting a central exchange or office in any city, or service." 
town or village, with a central exchange or office, or with cen
tral exchanges or offices, in another or other cities, towns or 
villages.

2. Notwithstanding anything contained in any Act of the JjgJjJf01 
Parliament of Canada or of the legislature of any province, the EJjîXed. 
company shall not, except as in this section provided, eonstruct,
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maintain or operate its lines of telephone uj>on, along, across 
or under any highway, square or other public place within 
the limits of any city, town or village, incorporated or other
wise, without the consent of the municipality.

consent •*. ** the company cannot obtain the consent by the munici- 
obtaineîi* l,al'ty» or cannot obtain such consent otherwise than subject to 

conditions not acceptable to the company, the company may 
apply to the Hoard for leave to exercise its powers upon such 
highway, square or public place ; and all the provisions of the 
last preceding section, with respect to proceedings where the 
company cannot obtain the consent of the municipal council 
or other authority, shall apply to such application and to the 
proceedings thereon.

distance ^ The provisions of the last two foregoing sub-sections shall 
îineelrunk n°t aPPly to the construction, maintenance and operation by the 

company of any long distance line or service or any trunk line 
or service connecting two or more exchanges in any city, town 
or village : Provided that the location of every such line, pole 
or conduit in a direct and practicable route shall be subject 
to the direction and supervision of the municipality, or of such 
officer as it may appoint, unless the municipality or such 
officer after one week’s notice in writing shall have omitted to 
prescribe such location and make such direction.

settlement 5. All matters in dispute relating to the location and instal-
of disputes. . .

lation of long distance lines or services, or of such trunk lines or 
services as are mentioned in the last preceding sub-section, shall 
be determined by the Hoard in the same manner and with the 
same powers as are provided by the last preceding section with 
respect to proceedings where the company cannot obtain the 
consent of the municipal council or other authority.

changes 6. Nothing in this section shall affect the right of any com- in line. i
pany to operate, maintain, renew’ or reconstruct underground
or overhead systems or lines heretofore constructed, except that, 
upon application of the municipality, the Hoard may order any 
extension or change in the location of the line of the company
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in any city, town or village, or any portion of such line, or the 
removal of any poles and the carrying of the wires or cables 
carried thereon underground, or the construction of any new 
line; and such extension, change in location, removal or con
struction shall be ordered upon such terms as to compensation 
or otherwise, and shall be effected within such time, as the 
Board directs. 6 Edw. VII., cap. 42, sec. 35.

Canals, Ditches, Wires, etc.

249. When any person having authority to create, develop, when 
enlarge or change any water power, or any electrical or power plp^'or 
development by means of water, or to develop and operate quire tu be 
mineral claims or mines, desires for any such purpose to carry ae™* a 
any canal, tunnel, flume pipe, ditch or wire across, over orrallWMy- 
under any railway, and is unable to agree with the railway com
pany as to the terms and conditions upon which the same may 
be so carried over, under or across the said railway, an applies-Applica
tion may be made to the Board for leave to construct the neces-Board1 
sary works.

2. Upon such application the applicant shall submit to theP|Bnand 
Board a plan and profile of the railway at the point where it isprofile 
desired to make such crossing, and a plan or plans showing the 
proposed method of carrying such canal, tunnel, flume pipe.
ditch or wire across, over or under the said railway, and such 
other plans, drawings and specifications as the Board in any 
ease or by any regulation requires.

3. The Board may, by order, grant such application on such Term* of 
terms and conditions as to protection and safety, payment of 
compensation or otherwise, as it deems just and proper, may 
change the plans, profiles, drawings and specifications so sub
mitted, and fix the place and mode of crossing, and may give 
directions as to the method in which the works are to be con
structed and as to supervision of the construction of the works
and the maintenance thereof, and order that detailed plans, 
drawings and specifications of any works, structures, equip-
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ment or appliances required shall before construction or instal
lation l>c submitted to and approved by the Board. 6 K. VII., 
c. 42, s. 12.

This section is new. No provincial legislation can authorize 
any works the effect of which is to interfere with the structure 
of the railway. Canadian Pacific Railway Co. v. Notre Dame 
de House cours (1899), A.C. 367; Canadian Pacific R. IV. Co. v. 
The King, 39 S.C.R. 476, 7 Can. Ry. Cas. 176; Madden v. S i Ison 
d* Fort Sheppard It.IV. Co., [1899], A.C. 626.

In Canadian Pacific R.W. Co. v. Kaministiquia Power Co., 6 
Can. Ry. Cas. 160, the terms and conditions on which power wire 
crossings are authorized by the Board are discussed.

Sec also Hell Telephone Co. v. Si pissing Power Co., 9 (’au. 
Ry. Cas. 473.

Drainage.

and draina The company shall in constructing the railway make
and maintain suitable ditches and drains along each side of. 
and across and under the railway, to connect with ditches, 
drains, drainage works and watercourses upon the lands through 
which the railway runs, so ns to afford sufficient outlet to drain 
and carry off,the water, and so that the then natural, artificial, 
or existing drainage of the said lands shall not be obstructed or 
impeded by the railway.

2 Whenever,—

h drainage (a) any lands are injuriously affected by reason of the 
cient. drainage upon, along, across, or under the railway being insuffi

cient to,drain and carry off the water from such lands; or. 

ormuniii- (h) anv municipality or landowner desires to obtain means
pality „ , , . , , . ,desire*. of drainage, or the right to lay water pipes or other pipes.

temporarily or permanently, through, along, upon, across or 
under the railway or any works or land of the company:

?rdJ? may ^l<* t*oar<l may> upon the application or complaint of the muni
cipality or landowner, order the company to construct such 
drainage or lay pipes, and may require the applicant to 
submit to the Board a plan and profile of the portion of the 
railway to be affected, or may direct an inspecting engineer, 
or such other person as it deems advisable to appoint, to inspect
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the locality in question, and, if expedient, there hold an 
inquiry as to the necessity or requirements for such drainage 
or pipes, and to make a full report thereon to the Hoard.

3. The Hoard may upon such report, or in its discretion, Terme and
conditions.

order how, where, when, by whom, and upon what terms and 
conditions, such drainage may be effected, or pipes laid, con
structed and maintained, having due regard to all proper 
interests. 3 E. VII., c. 58, s. 196.

Sub-section 1 appeared for the first time in the Act of 1903.
The whole section should be read with section 151, sub-sections 
(t), (l), (m), and (h), 154 ami 155 nntr. Taken together the 
effect is that by section 151 (k) a railway company may con
struct across, under or over any river, stream, watercourse or 
canal which it intersects or touches, such of the various works 
there enumerated as may be necessary for the proper working 
of the railway; by section 151 (/) it may divert temporarily or 
permanently the course of any river, stream or watercourse, or 
raise or sink the level thereof in order the more conveniently 
to cam- the same over, under or by the side of the railway; by 
section 151 (m) the company may make drains or conduits into, 
through or under any lands adjoining the railway for the pur
pose of conveying water from or to the railway; by section 151 
(a) it may divert or alter the position of any waterpipe, sewer 
or drain.

Section 154 requires the company to restore as nearly as 
possible to its former state any river, stream, watercourse . . . 
waterpipe . . . sewer or drain . . . which it diverts or alters, 
or it shall put the same in such a state as not materially to impair 
its usefulness; and by section 155 the company, in the exercise 
of these or other powers, must do as little damage as possible 
anil shall make full compensation in the manner herein and in 
the Special Act provided to all parties interested for all damage 
hv them sustained by reason of the exercise of such powers.
The method of acquiring lands and fixing compensation prescrib
ed by the Act therefore applies to the diversion or obstruction 
of any stream, drain or watercourse rendered necessary by the 
construction of the railway: and accordingly where a company 
desires to divert or obstruct, it must file the necessary plans 
and take all proceedings required in the case of interference 
with private or public lands, highways or other property :
.Mur v. Grand Trunk R.W. Co.. 25 OR. 37. 22 A.R. 89 : and 
the mere fact that upon the general right of way plan approved
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by the authorities a proposed diversion is shown, would not 
authorize such diversion to the prejudice of individual rights 
unless such a course was expressly authorized by statute, or tin- 
person interested had been duly notified and received compensa
tion for any private injury inflicted: The Queen v. Wycombe 
if.IV. Co., L.R. 2 Q.B. 310; but where a company has diverted 
a highway ultra vires but with a bona fide view to the conveni
ence of the public, a Court of Equity will not compel it to re
place the road if that will cause greater inconvenience than tin- 
unauthorized diversion, but will leave it open to the Attorncy- 
(leneral to proceed at law if so advised: Attorney-Gem ral v. 
Ely, L.R. ti Eq. loti, 4 Ch. App. 194. A company would not I* 
allowed to make a diversion (under the English Statute) merely 
because it would diminish the expense to which the company 
might be put under the terms of that statute (8 Viet. cap. 20, 
sec. Ifi) ; such a diversion must be actually necessary for the con
struction of the railway: Pugh v. Golden Valley 7f.1V. 12
Ch. D. 274. In Graham v. Northern 7f.1V. Co., 10 Or. 259, it was 
decided upon principles somewhat similar to those invoked in 
Attorney-General v. Ely, that the mere fact that a riparian pro
prietor had recovered damages at law for an interference with 
a stream would not entitle him to an injunction upon an appeal 
to the discretionary jurisdiction of a Court of Equity wlo-re tin- 
damages were merely nominal and the balance of convenience 
was greatly in favour of the company: see also Poudrette v. 
Ontario, etc., 7if.1V. Co., 11 L.N. 130. Where a company in an 
attempt to prevent an interference with a drain or watercourse 
negligently or improperly constructs a ditch, drain or culvert so 
that damage is done to other landowners, an action will lie at 
common law based upon this negligent act. ami the injured 
party is not compelled to seek compensation under the statute: 
Vanhorn v. Grand Trunk It.IV. Co., 9 C.C.C.l*. 204: Amhrson v. 
Great Western 7f.1V. Co., 11 V.C.R. 120; Ablwtt Railway Law of 
Canada, 240, 241, 242, and a similar result has been arrived at 
in England: Laurence v. Great Northern 7f.1V. Co., 
see also Simon can v. The Queen, 2 Ex. C.R. 391 ; . f
Queen, 2 Ex. C.R. 39(>, 20 S.C.R. 515, and even where defen
dants might not be bound to construct a ditch to carry off sur
face water, yet if they assume to do so and construct it m> care
lessly that the How is impeded and damage results, the plaintiff 
will lie entitled to recover: Utter v. Gnat Western It.IV. Co.. 17 
C.C.R. 392: and where a drain was so negligently constructed 
that water flooded a highway, a municipality charged with its 
repair was permitted to recover for the special injury inflicted:

VV



Sec. 250| DRAINAGE. 887

Sarnia v. Great Western K.W. Co., 17 U.C.R. 65. A declaration 
that defendants negligently, wrongfully and injuriously placed 
earth in a ditch so as to obstruct it, was upheld in Alton v. 
Hamilton, etc., K.W. Co., 13 U.C.R. 595. Where defendants con
structed a culvert too small to carry off water brought down by 
drains made before the railway passed through, it was held liable 
for damages resulting from an overflow : Carron v. Great West
ern K. IV. Co., 14 U.C.R. 192. Where no negligence or improper 
construction is shown and the damage is due solely to a reason
able exercise of the powers conferred upon the railway company, 
the owner of adjoining lands cannot recover damages, as such an 
injury should have been foreseen and compensation for it claimed 
under the statute when the railway was constructed : L'Esper- 
anci v. Great Western K.W. Co., 14 U.C.R. 173; and see Nichol 
v. Canada Southern K.W. Co., 40 U.C.R. 583; and a purchaser 
of lands injured by the backing up of water owing to a railway 
embankment, cannot recover damages for what should have been 
the subject of a claim for compensation at the time the railway 
was built : Knapp v. Great Western K.W. Co., 6 U.C.C.P. 187 ; 
Wallace v. Grand Trunk K.W. Co., 16 U.C.R. 551 ; but it is not 
assumed merely because a person has a statutory right to carry 
on irrigation works that he may do so in a manner to prejudice 
the rights of others, such a right must clearly appear from the 
provisions of the statute: Canadian Pacific K.W. Co., v. Parke 
(1899). A.C. 535, reversing 6 R.C.R. 6; Tolton v. Canadian Pad- 
lie A*.IV. Co., 22 O.R. 204; and where the company having no 
authority to divert a watercourse, claimed to have agreed with 
the previous owner to do so and to have paid him compensation 
therefor, it was held that under the Ontario Registry Act the 
equitable easement to divert thereby created would not avail as 
against a subsequent purchaser without notice : Tolton v. Cana
dian Pacific K.W. Co., supra. Where a diversion is made without 
complying with the terms of the statute authorizing it, the 
owner is entitled to damages in an action based upon the perma
nent injury done him : Arthur v. Grand Trunk K.W. Co., 25 
O.R. 37, 22 A.R. 89. In the Divisional Court it was said that it 
was the original diversion and not the resulting damages which 
gave the cause of action, and therefore it would appear that the 
limitation of time for bringing an action under section 306. 
infra, would run from the date of the diversion, but though such 
eases as Knapp v. Great Western K.W. Co., 6 U.C.C.P. 187, and 
GUn v. Grand Trunk K.W. Co.. 2 P.R. 377, would seem to bear 
this out. the decisions in McGillirraji v. Great Western K.W. Co., 
25 V.C.R. 69. and Carron v. Great Western K.W. Co., 14 U.C.R.
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192, lead to the conclusion that time begins to run from the date 
of the damage done by the overflow, although apparently under 
those eases only such damages can be recovered as have been 
suffered during the period of that limitation.

In LeMay v. Canadian Pacific Railway Co., the Court of 
Review (De Lorimier, Charbonneau & Dunlop, JJ.) 15 December, 
1909, decided that the claim of a landowner for damages to his 
property by flooding owing to the insufficiency of a culvert 
under the railway was continuous in its nature and was not pre
scribed to one year under section 306 of the Railway Act, but that 
the prescription of two years under section 2,261 Civil Code, was 
the law applicable to the plaintiffs claim and the plaintiff re
covered damages for twenty-three months elapsed from the date 
of a former judgment in his favor for previous damage in De
cember, 1907, to the date of judgment in the present action.

Generally speaking, a person is not liable for obstructing 
the flow of surface water as distingushed from water flowing 
in a defined channel : Crcwson v. Grand Trunk R.IV. Co., 27 U.C. 
R. 68; Nichol v. Canada Southern RAY. Co., 40 U.C.R. 583; 
but where a landowner has arranged for the disposal of surface 
water by means of artificial drains and these are obstructed hv 
the railway company, the proceedings for arbitration and ex
propriation must be invoked and compensation made by the 
latter for all interference with such drains: Arthur v. drnnd 
Trunk RAY. Co., supra. In this ease it has been held by the 
Court of Appeal that if water precipitated from the clouds in 
the form of rain or snow forms for itself a visible channel and 
is of sufficient volume to be serviceable to the persons through 
or along whose land it flows, it is a watercourse, and for its 
diversion an action will lie. In Manitoba a watercourse is said 
to consist of bed, banks and water, and while the flow of the 
water need not be continuous or constant, the bed and banks 
must be defined and distinct enough to form a channel or course 
that can be seen as a permanent landmark on the ground. lV?7fon 
v. Murray, 12 Man. L.R. 35. The general subject of what con
stitutes “surface water” as distinguished from a watercourse 
is discussed in Ostrom v. Sills, 24 A.R. 526, 28 S.C.R. 485 and 
it is laid down by the Court of Appeal, and affirmed by the 
Supreme Court, that an occupant or owner has no right to drain 
into his neighbours’ land the surface water from his own land 
not flowing in a defined channel, see also on this subject Young 
v. Tucker 26 A.R. 162; Mam din v. Bannerman, 31 S.C.R. 534; 
Ward. v. Grenville, 32 S.C.R. 510. Sub-section 1, of section 250. 
will of course render it more than ever necessary that a railway 
company should take care of all water brought down upon it»
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land by ditches or drains at the time the railway is constructed. 
But when the railway is constructed before the drain it does not 
apply. Langlois v. Grand Trunk R.W. Co., 26 Q.R., S.C. 51. 
Where land is injured by the unlawful flow of water from an
other's land, the owner may erect works necessary to keep it 
off and is liable for damages neither to the person from whose 
lands such water flows nor to anyone to whose land it is diverted 
by reason of his preventive measures: Canadian Pacific R.W. Co. 
v. Me Bryan, 5 B.C.R. 187, 6 B.C.R. 136, 29 S.C.R. 359; Ostrom 
v. Sills, supra; Hornby v. New Westminster, etc. R.W. Co., 35 
Can. L.J. 653, 6 B.C.R. 589; but where the railway company 
instead of merely keeping water off its own lands, constructs 
ditches so as to convey it to another’s they were held, in Quebec, 
to he liable for resulting damages: Grand Trunk R.W. Co. v. 
Mirxlle, 14 L.C.R. 469.

Sub-section 2 embodies the provisions of section 14 of the 
Act of 1888, but with considerable alterations and additions. 
In its original form it applied to streets as well as drains.

The provision for opening streets across railways in section 14 
of the Act of 1888 next appeared in sub-section 186 of the Act of 
1903, and then in section 237 of the present Act as “to construct
ing a highway” “across an existing railway.” The cases since 
decided are collected in the notes to sec. 237 ante.

The scope of the section provides a summary method of execut
ing drainage work under the authority of the Board and pro
vides relief in such cases as those where a municipality desires 
to carry out such works, but finds itself blocked by a Dominion 
Railway, which, but for the provisions of section 251 infra, can
not he affected by Provincial Drainage Acts or works under
taken under the authority of such Acts which will have the 
effect of interfering with the structure of the railway. It has 
been decided in Miller v. Grand Trunk R.W. Co., 45 IJ.C.R. 222. 
and McCrimmon v. Yarmouth, 27 A.R. 636, that such statutes 
do not apply to railways subject to the jurisdiction of the Fed
eral Parliament; hence the necessity for such relief. Where, 
however, Provincial Acts are not designed to interfere with the 
permanent structure of a Dominion raihvay, but only provide 
a method of restoring drains upon its lands to their original 
condition by cleaning them out, such legislation is binding upon 
the railway and the cost of doing such work may be levied upon 
it by a municipality: Canadian Pacific R.W. Co. v. Notre Dame 
de Bonsicours, Q.R. 7 Q.B. 121, (1899), A.C. 367; and such a 
railway company in Quebec is not only subject to the provisions 
of provincial and municipal legislation respecting the mainten
ance of its ditches or drains, but is entitled to any eorrespond-
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ing benefits conferred upon the owners of such ditches by the 
Quebec Civil Code: Duhaimc v. Grand Trunk li.W. Co., Q.R. 16 
S.C. 121. This section does not purport to render such com
panies liable to provincial legislation to any greater extent than 
heretofore, hut merely enables the Hoard to facilitate the carry
ing out of any drainage scheme inaugurated under such legis
lation by exercising the powers conferred by this section. It 
will he seen, however, that by the next section a step in advance 
has been taken, and an attempt has been made to give provincial 
legislatures authority over Canadian railways, so far as the 
subject of drainage works is concerned.

This legislation was first enacted in 1900, by 63-<14 Viet., cap 
23 (D.), but was limited to conferring power upon the Railway 
Committee to order the company to construct such drainage 
works as the Committee might think necessary for the due exe
cution, so far as the railway lands were concerned, of the pro 
posed drainage scheme. The new section goes further still and 
enacts that where the Hoard has made no order under the pre
ceding section, and the railway refuses to voluntarily construct 
the necessary works on its lands, the authors of the drainage 
scheme may construct it upon railway lands under the authority 
of and in the manner prescribed by the provincial statute, sub
ject, however, to the approval of the Hoard. In so far as the 
Dominion Parliament has thus delegated its functions to the 
Provincial Legislatures, a principle, which appears to be entirely 
novel under the R. N. A. Act, has been introduced; namely, the 
delegation to the Provinces of legislative powers conferred 
exclusively upon the Dominion by the statute in question. It 
remains to he seen, whether such a delegation of legislative 
functions to another, hut in no sense a subordinate legislative 
body, is within the power of the Federal Parliament. It would 
appear to be essentially different from the delegation of limited 
powers to one of its own officers or subordinate bodies, and 
resembles rather the transfer of its jurisdiction to an alien sov
ereign power such as a foreign country, or to some other colony 
which exercises the functions of the sovereign within a more or 
less restricted legislative sphere. The constitutional aspect of 
this section may yet create an interesting discussion.

As to damages for obstructing drains, see Knill v. Grand 
Trunk /?.1F. Co. ; 8 O. W. R. 870 and see. 155 ante. The com
pensation allowed does not include damages for the subsequent 
obstruction of the drain, Grand Trunk It.W. Co. v. Langlois 
Q R. 14 K. R. 173.
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251. Whenever by virtue of any Act of any province i>min**e 
through which the railway runs, proceedings may be had or K under 
taken by any municipality or landowner for any drainage, or Act*, 

drainage works, upon and across the property of any other 
landowner in such province, the like proceedings may, at the 
option of such municipality or landowner, be had or taken by 
such municipality or landowner for drainage, or drainage 
works, upon and across the railway and lands of the company, 
in the place of the proceedings before the Board in the last pre
ceding section provided.

2. In case of any such proceedings, the drainage laws of the provmcia, 
province shall, subject to any previous order or direction of the apply 
Board made or given with respect to drainage of the same lands,
apply to the lands of the company upon or across which such 
drainage is required, to the same extent as to the lands of any 
landowner of such province : Provided that the company shall c!mipau>f 
have the option of constructing the portion of any drain, or 
drainage work, required to be constructed upon, along, under 
or across its railway or lands.

3. In the event of the company not exercising such option, 
and completing such work within a reasonable time, and with-'1"*1 
out any unnecessary delay, such work may be constructed or 
completed in the same manner as any other portions of such 
work are provided under the laws of such province to be con
structed.

4. Notwithstanding anything in this section contained, no*/Cd' 
drainage works shall be constructed or reconstructed upon, 
al«>ng, under or across the railway or lands of the company
until the character of such works, or the specifications or plans 
thereof, have been first submitted to and approved of by the 
Board.

ô The proportion of the cost of the drain, or drainage cost*, 
works, across or upon the railway, to be borne by the company, 
shall. in all such cases, he based upon the increase of cost of 
such work caused by the construction and operation of the 
railway 3 E. VII , c. 58. s. 197.
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Sub-section 5, so far as the Province of Ontario is con 
cerned, applies to Dominion railways brought within the provis 
ions of provincial drainage Acts a principle less favourable 
to the company than exists in the case of railways which are 
subject only to the jurisdiction of the Province. See sections 9 
and 10 of the Railway Ditches and Watercourses Act, R.S.O 
1807, Cap. 280.

The jurisdiction of the Board to deal with application# 
affecting drainage across railway lands is limited under this 
section to approving the character and specifications of the 
work on the railway company’s property. The Board cannot 
modify in any respect any drainage scheme or decide as to it# 
sufficiency, or the propriety of locating culverts on the com 
pany’s right of way at any particular point. No application 
to the Board should be made until all the proceedings under 
the Provincial Drainage Acts have been exhausted: so held by 
the Board, upon an application by the municipality of the 
Township of Tilbury East for an order approving of the Mai 
lott drain being carried across the lands of the Canadian Pacific 
Railway Company. He Drainage Applications (Ontario) 17th 
January, 1910.

Farm Crossings.

252. Every company shall make crossings for persons acres* 
whose lands the railway is carried, convenient and proper for 
the crossing of the railway for farm purposes.

2. Live stock, in using such crossings, shall be in charge of 
some competent person, who shall take all reasonable care ami 
precaution to avoid accidents. Il Edw. VII., cap. 58, sec. 198

The company is not obliged or authorized to go upon the 
adjoining land of the owner to repair that crossing I'alrmr 
v. Michigan Ventrai H. Co., 7 O.L.R. 87, It Can. Ry. Cas. 194

253. The Board may, upon the application of any land 
owner, order the company to provide and construct a suitable 
farm crossing across the railway, wherever in any case the 
Board deems it necessary for the proper enjoyment of his land 
on either side of the railway, and safe in the public interest.
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2. The Board may order aud direct how, when, where, by Term» and
v v condUl«nn.

whom, and upon what terms and conditions such farm crossing 
shall be constructed aud maintained. 3 Edw. VII., cap. 58, 
sec. 198.

Farm Crossings defined. Though this term lias been 
employed in railway acts since 14 & 15 Viet., cap. 51, it has 
never been defined by legislation. In lieist v. Grand Trunk 
R.W. Co. 6 U.C.C.P. 421, at p. 423, Draper, C.J., says: “The 
word may include a passage across and upon a railway itself 
—a crossing at grade or a bridge over—or a tunnel under tin- 
railway,” and in Burke v. (irand Trunk 7f.IV. Co., ibid., at p.
486. he repeats this definition.

Under section 253 the Board may order an under crossing 
in addition to the purchase money paid for the land taken and 
damages: In re Cockerline and Guelph <(• Goderich Railway 
Company, 5 ('an. Ry. Cas. 313, approving lieist v. Grand Trunk 
Railway Company. The opposite view was held by Meredith.
C.J., in the case of Armstrong and the James Hay Railway 
Company. 12 O.L.R. 137: 38 8.C.R. 511, [1900]. À.C. 624. 5 
Can. Ry. Cas. 306, 6 Can. Ry. Cas. 196, 10 Can. Ry. Cas. 1, and 
this case was affirmed on an appeal to the Privy Council. It 
must not lie taken as a binding authority on this point, however, 
which was not necessarily considered in dealing with the appeal.

When Right to Crossing Arises. There is at common law 
no right to a crossing upon a severance of the land, and unless 
given by statute the owner cannot require it at the hands of a 
railway company, nor can the latter force it upon the owner in 
mitigation of damages for a severance, and consequently where 
no statutory provision for a crossing exists, full compensation 
for the severance of the land should be granted: Vczina v. The 
Qunn, 17 S.C.R. 1; Guay v. The Queen, ib. 30. The ease of 
Canada Southern 7?.1V. Co. v. Clouse, 13 S.C.R. 139, was form
erly regarded as an authority to the contrary, but in Ontario 
Lands (V Oil Co. v. Canada Southern R.W. Co., 1 O.L.R. 215 
Can. Ry. Cas. 17, it was held by Meredith, J., that the Clouse 
Case was in effect overruled by the Vczina and Guay Cases. 
and that Brown v. Toronto, etc., R.W. Co., 26 U.C.C.P. 206. 
holding that there was no common law right to a crossing, 
has been approved and followed in preference to Canada South 
rrn H.W. Co. v. Clouse. The earlier legislation respecting 
farm i-rossini's was all considered in Ontario Lands <(• Oil Co. v.
Canada Southern H.W. Co., post, and it was there decided that 
prior to the statute of 1888. there had been no statutable ohliga-
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tion on a railway company to provide and maintain farm cross
ings and that as that statute was not retroactive, no one whose 
lands had been severed prior to 1888 could demand a crossing. It 
is to be observed that by section 253, of the present Act, the 
Board may order the erection of farm crossings wherever it 
deems it necessary for the proper enjoyment of the land so 
that there is now a means whereby a crossing in the nature of 
a farm crossing may be obtained, even though the right to 
one did not previously exist. A question sometimes comes up 
whether a purchaser of a portion of lands severed by the rail
way can compel the company to give him a crossing for the 
piece he has bought, when the owner of the remainder of thv 
land continues in the enjoyment of the crossing that formerly 
served for both parcels. In drain! Trunk 7i\W. do. v. Itiinrd, 
Q.R. 1 Q.B. 501, it was held that the railway company was 
governed in the matter of crossings by the Railway Clauses 
Act, 14 & 15 Viet., cap. 51, which was incorporated in its 
charter, 10 Viet., e. 37, and that under that Act it was its duty 
to construct crossings for each lot of land traversed by the 
railway, whether or not such lots were sub-divisions of lands 
originally expropriated, and that the compensation made at 
the time of expropriation of the original lot could not he 
regarded as sufficient indemnity for a lack of crossings upon 
a future sub-division of the lots. This subject is dealt with in 
Abbott’s Railway Law, pp. 256, 257, 258, and he arrives at 
the conclusion that crossings must he given upon a sub-divi
sion of the lands, but the decision in Ontario Lands it Oil Co. 
v. Canada Sont turn IL IV. do., 1 Can. Ry. (’as. 17, rendered live 
years after the publication of this work lays down the opposite 
rule and the law laid down in this case would probably be 
accepted in provinces other than Quebec. It has been followed 
in Ontario in darew v. Grand Trunk R.W. do., 5 O.L.R 653. 
2 (’an. Ry. Cas. 241. In England crossings must be supplied 
as the lands become more and more subdivided: United Land 
do. v. Gnat Eastern R.W. do., 10 Ch. App. 586, but the word
ing of the English statute (8 Viet., cap. 20, sec. 68) is entirely 
different from ours, and fully justifies a different conclusion. 
Where land has been conveyed so that the purchaser cannot get 
out without crossing railway lands, a way of necessity was 
offered by the Railway Company, but was refused by plainr 
tiffs in Ontario Lands & Oil Co. v. Canada Southern R.IV. Co., 
and it was not decided by Meredith, J., whether plaintiffs would 
he legally entitled to it. As the purchaser did not acquire his 
land from the railway company, but from another vendor, it is
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difficult to see how he could claim a way of necessity. Gen
erally such a right is only preserved where one person conveys 
to another land which the purchaser has no means of reaching 
except over the vendor’s property : Wilkes v. (Jreenway, 6 T. 
L.lt. 449; Eckroyd v. Coulthard (1897), 2 Ch. 554; Grand 
Trunk If.IV. Co. v. Vallicar, 2 Can. Ky. Cas. 245, 7 O.L.R. 364, 3 
Can. Ry. Cas. 399, and see notes on “Farm Crossings,” 3 Can. 
Ky. Cas., pp. 202 and 203. Where an owner sold land to a com
pany thus severing his own property and reserved no right of 
way across, it was held that he had no right to a way of necessity 
because he could pass from one portion of his lands to another by 
means of a highway adjoining them both : Carroll v. Great WTest- 
rrn //.IV. Co., 14 U.C.R. 614.

The Board has jurisdiction to order a farm crossing at the 
expense of the Railway, even though the applicant’s predeces
sor had no right of crossing. The Chief Commissioner /Kil- 
lam) dissented, holding that section 252 was applicable only to 
eases in which the railway had been carried across a person’s 
land since the Act of 1888; that the applicant had no legal 
right to a crossing, and that it could be granted by the Board 
only under the discretionary power given by sec. 253, and that 
under the circumstances the applicant should pay the cost of 
onstrueting such a crossing.

Wright v. Michigan Central //.TV. Co., 6 Can. Ry. Cas. 133; 
hut see New v. Toronto, Hamilton cf Buffalo Ry. Co., 8 Can. 
Ry. (’as. 50, infra.

Grant of Crossing over Hailway. Though a person may val
idly agree with a company buying a right of way from him to 
reserve from his grant a crossing over the railway property : 
Ontario, etc., //.IV. Co. v. Philbrick, 12 S.C.R. 288, yet the com
pany will not be bound by an agreement for a crossing over its 
land made on its behalf by its solicitors: Doran v. Great West- 
frn //.IV. Co., 14 U.C.R. 403; Wood v. Hamilton, etc., //.TV. Co., 
25 C.r. 135, or by its engineer: Cameron v. Wellington, etc., 
//.IV. Co., 28 fir. 327.

Where a bridge has been maintained across a railway for 
upwards of 50 years for the purpose of giving access from one 
part to another of the farm intersected by tbe railway, the 
railway company has no power to alter or remove it without 
the consent of the Board, and the owner is entitled to damages 
f°r such alteration or removal. It was also held that a rail
way company is competent to grant an easement over its tracks 
when the land on both sides of the track is owned by the same 
person.
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McKenzie v. (irand Trunk K.W. Co.; Dickie v. (irand Trunk 
/.MV. Co., 7 Can. Ry. Cas. 47 ; 14 O.L.R. 671; Kelly v. Crowd 
Trunk K.W. Co., 14 O.W.R. 602.

Query as to whether a railway company can grant such an 
easement when the tracks do not sever the lands of one owner, 
see Mulliner v. Midland K.W. Co., 11 Ch. 1). 611 ; Créai Wett 
ern K.W. Co. v. Solihull, 86 L.T. 852; 18 T. L.R. 707. In such 
case right to a level crossing or undercrossing over a railway 
cannot he acquired by prescription, because such prescription 
rests upon the presumption of a lost grant and the railway com 
pan y would have no power to make any such grant : Guthrü 
v. Canadian Pacific K.W. Co., 27 A.R. 64, 1 Can. Ry. (’as. 1; 
Canadian l’acifi<- K.W. Co. v. Guthrie, 31 8.C.R. 155, ih„ 9 
Grand Trunk K.W. Co. v. Vallicar, 7 O.L.R. 364, 3 Can. Ry. Cas 
399 reversing Boyd, C., reported 2 ibid., 245. The right to a farm 
crossing depends upon the ownership of lands on both sides of 
the railway, and so the owner of lands on one side only, cannot 
compel the company to allow him to cross the railway for tin 
purpose of reaching another person’s lands on the other side 
Grand Trunk K.W. Co. v. Therrien, 30 S.C.R. 485, and where 
the owner of lands on both sides of a railway being in enjoy 
ment of a crossing, sells the land on one side to another with 
out reserving a right of way over the crossing, neither the 
vendor nor purchaser may use the crossing and the company is 
entitled to close it up: Midland K.W. Co. v. Grihblc (1895), 2 
Ch. 129, 827.

But in New v. Toronto, Hamilton d Buffalo Ky. Co., 8 Can 
Ry. Cas. 50, the Board granted a crossing at the expense of 
the owner where the railway took no part of the owner’s lands, 
but destroyed his access to the nearest highway. In Toronto. 
Hamilton d* Buffalo K.W. Co. v. Simpson Brick Co., 17 O.L.R 
632, 8 Can. Ry. Cas. 464, Anglin, J., upheld the power of a 
railway company under the Act of 1888 to agree with an owner 
to provide access to the nearest highway though his lands an- 
not intersected by the railway.

A federal railway company will not be bound by provincial 
legislation requiring it to open crossings on the application 
of any owner present or future: Grand Trunk K.W. Co. v 
Therrien, supra. Where, however, a railway company was 
released by the owner from its obligation to maintain a cross
ing. it was held that a tenant in occupation at the «late of 
the release, was entitled to insist upon its maintenance for his 
purposes during the currency of his lease : Carry v. Great West 
ern K.W. Co.. 7 Q.B.D. 322. The right to have a farm cross
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ing being an easement, does not pass by parol but must be 
evidenced by deed, if a claim to it is to be enforced: Mills v. 
Hopkins, 6 U.C.C.l*. 138. Special damages for breach of cov
enant to construct a crossing must be specially pleaded, and 
the convenantor’s attention must be drawn to such special 
damages when the contract is made, if the covenantee is to 
recover them: Shaver v. Great Western It.W. Co., 6 U.C.C.l'. 
321.

Hersons who may Use Crossings. A person may be 
entitled to a farm crossing if he is bona fide entitled to the 
land severed, even though he may have no legal claim to it : 
Bolduc v. Canadian Pacific It.W. Co., Q.R. 23 S.C. 238, 3 Can. 
Ry. Cas. 197, which is similar in principle to Paris v. Can
adian Pacific It.W. Co., 12 A.R. 724. A person using a cross
ing at the invitation of the owner, has a right to do so, is not 
a trespasser, and may recover damages for negligence on the 
railway’s part while lie is so using it: Plestcr v. Grand Trunk 
It.W. Co., 32 O R. 55, 1 Can. Ry. Cas. 27.

Mode of User. Under the Act of 1888, section 191, it was 
doubtful whether the crossing could be used for other than 
“farm purposes,” and though the question was raised in 
Plrster v. Grand Trunk It.W. Co., supra, it was not decided. 
Though the present section 252 expressly limits the user to 
“farm purposes,” yet section 253 has been construed as 
enlarging the powers of the Hoard to grant a crossing in the 
nature of a farm crossing for the purpose of providing access 
from manufacturing premises to the nearest highway. See 
Xnr v. Toronto, Hamilton d* Buffalo Ry. Co., and Toronto. 
Hamilton d1 Buffalo By. Co. v. Simpson Brick Co., supra.

In the Plrster Case it was decided that it was within the 
term “farm purposes” to haul gravel taken from a part of 
the farm to a highway w’here it was to be deposited. This 
••ase seems to be hardly in accord with Great Northern It.W. 
Co. v. McAllister (1897), 1 I.R, 587, not cited in the judgment, 
where it was held that the owner of a farm crossing used 
for farm purposes only had no right to draw stones taken from 
a newly opened quarry, across it by means of a traction engine 
and waggons. In Great Western It.W. Co. v. Talbot (1902). 
2 Oh. 759, it was decided that the owner of a crossing under 
an agreement had no right to increase the burden of traffic 
upon it bv drawing not only his own goods over it but the 
trends of other persons brought upon his land. These decisions 
were cited in the Simpson ('ase, but were there distinguished.
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Construction and Maintenance. A provincial Act requiring 
the construction of farm crossings cannot hind a Dominion rail
way : Ci rand Trunk H.W. Co. v. Therrien, 30 S.C.R. 485, fol- 
lowing Canadian Pacific H.W. Co. v. Notre Dame de Bonsûour* 
(1899), A.C. 31)7. No provision existed in former Acts for 
deciding upon the place and modi? of crossing, and the land- 
owner could not compel the railway to build a particular kind 
of crossing nor to put it at a particular spot, nor could the rail 
way company force upon the owner any particular kind of 
crossing at any particular spot. It was simply the duty of th*- 
railway company to construct a reasonably fit and proper cross
ing, leaving it afterwards to be decided by the Court or a jury 
whether this duty had been fulfilled: Heist v. Grand Trunk 
Ii.W. Co., 6 U.C.C.P. 421; Burke v. Grand Trunk //. IV. Co., 
ibid. 484. This crossing should be constructed by the railway 
company upon its own land without delay and without waiting 
for permission from the landowner to enter on his land for tin- 
purpose of completing it: Iieist v. Grand Trunk H.W. Co. (in 
appeal), 15 IJ.C.K. 355. Whether a company would have any 
right to enter on an owner’s land to construct approaches there 
was not decided in that case, but it has been held in Calmer v 
Michigan Central Ii.W. Co., 2 O.W.It. 477, 2 Can. Rv. (’as. 239. 
7 O.L.R. 87, 3 ibid. 194. that the company is not justified in enter
ing on private lands to repair the approaches there, and that 
consequently there is no duty laid on it to make repairs off its 
own lands. There appears to be a distinction between the duty 
to repair approaches to highway crossings and bridges and ap

proaches to farm crossings: see 3 Can. Ry. Cas. 201 and 202. and 
notes to section 241, ante.

Duties of Landowners and Hallways at Crossings. In addi
tion to repairing that part of the crossing on its own premises, 
the railway company must, exercise due care in approaching a 
level farm crossing so that it may avoid injuring the owner or 
his property, so far as the exercise of reasonable care will per
mit ; but apart from statute, the owner must also exercise rea
sonable care not to obstruct the movement of trains or to incur 
damage to his person or property. These reciprocal duties are 
fully discussed in Bender v. Canada South/rn Ii.W. Co.. ^ 7 
U.C.R. 25. The statute now lays down certain duties which 
the landowner must perform, but this is probably little more 
than a statement of the law as declared in such cases ns Bender 
v. Canada Southern H.W. Co., and flurd v. Grand Trunk BM 
Co., 15 A.R. 58. Cattle passing over a farm crossing must now 
be “in charge’’ of some competent person. This expression has
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been considered in cases decided under section 271 of the Act 
of 1888, and was discussed in 1 Can. Ry. Cas. 442 and 443. 
Its interpretation must depend upon the circumstances of each 
case and is no doubt a question of fact for the jury: Thompson 
v. (irand Trunk li.W. Co., 22 A.R. 453. The mere presence of 
attendants who are not numerous or experienced enough to 
exercise an effective control would not be sufficient: see Thomp
son v. Grand Trunk li.W. Co.. 18 U.C.R. 92, and Coolnj v. 
Grand Trunk li.W. Co., ibid. 96; but where there is sufficient 
control for ordinary purposes, there may be cases in which the 
fright caused by something improper in the management of 
the train will render the cattle unruly so that no ordinary 
Agency can look after them: Styles v. Michigan Centrai li.W. 
Co., 18 C.L.T. 5; Duffidd v. Grand Trunk li.W. Co., 31 C.L.J. 
667; and per Gwynne, J., Grand Trunk li.W. Co. v. dames. 1 
Can. Ry. Cas., at p. 427.

See notes on sections 255, 294 and 295.

Enforcement of Right to Crossing. By section 253, supra, 
the Board of Railway Commissioners has exclusive power to 
prescribe when, where and how a farm crossing is to he con
structed. Grand Trunk /«MV. Co. v. Perrault, 5 Can. Ry. Cas. 
293, 36 S.C.R. 671.

Where, however, the owner of lands has a statutory right to 
a crossing under section 252, the Courts may, under section 
427 2', entertain a claim for damages for failure to provide 
such a crossing. See Stiles v. Canadian Pacific li.W. Co., 8 Can. 
Ry. Cas. 190. As illustrating the principles which have formerly 
governed Courts in such matters, some eases already decided may 
he usefully mentioned. In Martin v. Maint Cintrai li.W. Co.. 
Q.R. 19 S.C. 31, 1 Can. Ry. Cas. 31, it was held in Quebec that 
where the value of a piece of land cut off by a railway was so 
small that it did not justify the expense of a farm crossing, 
the Court in its discretion would allow compensation to the 
owner in lieu of a crossing. In Re Heist v. Grand Trunk li.W. 
Co.. 12 r.C.R. 675, it was held that the Court would not on an 
application of the owner for a mandamus designate a particular 
spot ut which it should be placed, but the owner might sue for 
damages for failure to furnish a crossing pursuant to its 
statutory duty: Burke v. Grand Trunk R.W. Co., 6 II.C.C.P. 
4^4. See also Heist v. Grand Trunk R.W. Co., ibid. 421, S.C. 
15 r.C.R. 355.
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Fences, Gates and Cattle-guards.

ihiuuwrt 254. The company shall erect and maintain upon tin* rail 
way,—

Kence* (a) fences of a minimum height of four feet six indies on
each side of the railway ;

Wau* (b) swing gates in such fences at farm crossings of the mini
mum height aforesaid, with proper hinges and fastenings : l‘ro 
viiled that sliding or hurdle gates, constructed before the first 
day of February, one thousand nine hundred and four, may I* 
maintained ; and,

JJjJjg, (c) cattle-guards, on each side of the highway, at every high
way crossing at rail level with the railway.

2. The railway fences at every such highway crossing shall 
he turned into the respective cattle-guards on each side of the 
highway.

loi*- 3. Such fences, gates and cattle-guards shall he suitable and
■tillable

sufficient to prevent cattle and other animals from getting on 
the railway lands. (As amended, 9 and 10 Edw. VII. cap. 50. 
see. 5.)

nland*are 4. Whenever the railway passes through any locality in which
«•Hied "r the lands on either side of the railway are not inclosed and 

either settled or improved, the company shall not he required to 
erect and maintain such fences, gates and cattle-guards unless 
the Board otherwise orders or directs. 3 Edw. VII. o. 58. 
m. 199.

Changes in the section.
The word “lands” in subsection 3 was added by 9 and 1<* 

Edw. VII. Oh. 4. the object of the amendment being to override 
«itch decisions as Grand Trunk R.W. Co. v. James. 31 S.C.R. 420. 
ond /hint v. Grand Trunk Pacific 7f.1V. Co., 9 Can. Ry. Cas. 365. 
holding that the statute only obliged a railway company to fence 
so as to prevent animals from getting on the track.

In subsection 4 the words “are not inclosed and either 
settled or improved” have been substituted for the words “are 
not improved or settled and inclosed” in the Act of 1903. which 
confirms the construction put upon the latter words in the
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.•uses of Phair v. Canadian Northern R.W. Co., 5 Can. Ry. Cas. 
{34, and Schcllenburg v. Canadian Pacific R.W. Co., (> Can. Uy. 
Cas. 29.

In other respects the section is, with some slight re-arrange
ment, the same as section 199 in the Act of 1903.

Notwithstanding the sweeping change in the law, made by 
the Act of 1903, it may still be important to consider the law 
in force under the Act of 1888. section 194, as amended by 53 
Vic. cap. 28, sec. 2, in the construction of which the Courts of 
Ontario. Manitoba and New Brunswick, and generally speaking, 
the Courts of Quebec, followed the decisions in England, under 
a corresponding though not verbally similar Statute, infra.

In England at common law there is not, and never was, any 
duty on the part of the landowner to fence against cattle belong
ing to others, and each owner was bound to keep his own cattle 
in : Doraston v. Payne, 2 II.HI. 527; Pom fret v. Ry croft, 1 
Wins. Saunders 222 A. Relying on these decisions, and on 
the general rule enunciated in King v. Ptase, 4 B. & Ad. 
:t0. that railways when lawfully authorized to operate are not 
subject to any liability beyond the ordinary liability at common 
law, except where the Legislature has seen fit to impose it. the 
(’inirt of Common Pleas in England, in an elaborate judgment, 
dei’ided that railways were not liable to the owners of cattle killed 

n their tracks unless they belonged to an adjoining property 
" wrier, and escaped owing to the company’s neglect to fence ; 
because the English statute already referred to. imposing the 
duty to fence, merely provided for the protection of the owners 
• 'r occupants of adjoining lands and not for the protection of the 
■wnors of rattle trespassing upon land adjoining a railway, and 
the latter therefore were not within the protection of the statute 
Ricketts v. East and 1 Vest indig Dock, <tc., R.W. Co., 12 C.B. 
lfiO; Dixon v. firent Western R.W. Co. T1896), 2 Q.B. 223, 
1*97). 1 Q.B. 300. Lusrnmhf v. final Western R.W. Co. 
1*99). 2 Q.B. 313.

The first General Railway Act of Canada. 14 and 15 Vie., 
•np. 51. sortions 12 and 13. having similar provisions, the Courts 
in Ontario, when the point arose there in 1857. followed the 
Rieketts* ease in Dot re a v. Ontario, etc.. R.W. Co.. 11 V.C.R.

and the derision in that cas** remained the law down to 1903. 
with the exception of eertain eases that will be mentioned here 
dtrr. decided under the amendment. 53 Vie. cap. 28. sec. 2. 
Therefore, where cattle were pasturing on lands adjoining the 
"nilwav without the owner’s permission, and escaped thence to 
•h" track ami were killed or injured, the owner of the cattle could
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not recover: Auger v. Ontario, etc., It.W. Co., 16 U.C.R. 92. 
same case, 9 U.C.C.P. 164 ; Wilson v. Northern liy. Co., 28 
U.C.R. 274; Oillis v. Great Western It.W. Co., 12 U.C.R, 427; 
Connors v. Great Western It.W. Co., 13 U.C.R. 401; Elliott v. 
Buffalo, etc., It.W. Co., 16 U.C.R. 289; Ferguson v. Buffalo, etc., 
It.IV. Co., ih. 296; Henderson v. Grand Trunk It.W. Co., 20 
U.C.R. 602; Brown v. Grand !Trunk It.W. Co., 24 U.C.R. 
McIntosh v. Grand Trunk It.W. Co., 30 U.C.R. 601 ; Douglass 
v. Grand Trunk It.W. Co., 5 A.R. 585; Daniels v. Grand Trunk 
It.W. Co., 11 A.R. 471 ; Conway v. Grand Trunk It.W. Co., 12 
A.R. 708; Duncan v. Canadian Pacific It.W. Co., 21 O.R. :!55.

A similar rule was adopted in Manitoba in Me Fir v. Can 
adian Pacific It.W. Co., 2 Man. L.R. 6; Wcstbourm Caille Co. 
v. Manitoba, etc., It.W. Co., 6 Man. L.R. 533; Mae Millau v. 
Manitoba, etc., It.W. Co., 4 Man. L.R. 220; Ferris v. Canadian 
Pacific It.W. Co., 9 Man. L.R. 501. The Westbourn, Cattle 
Case gives a full history of the legislation and the Ontario cases 
on the subject down to 1894.

In Quebec, after some little dispute, a similar rule was 
adopted: Abbott on Railway Law, 397, et seq.; Morin v. Minutie 
etc., It.W. Co., 12 L.N. 90; and Canadian Pacific It.W. Co. v 
Cross, Q.R. 3 Q.R. 170. This last case reviewed the earlier Que 
bee and Ontario decisions. In a recent ease in Quebec of the 
Quebec Central It.W. Co. v. Pellerin, Q.R. 12 K.B. 152. the 
Court of King’s ! tench appears to decide that section 194 of the 
Act of 1888 referred to in the head note ns section 179. imposes 
upon the railway company a duty to fence in the interests of 
the public, and not only for the benefit of the adjoining prop
erty-holders. This appears to be a departure from the rule in 
force for many years in England and Ontario. The subject lias 
been dealt with in a number of eases, such as Brown v. Grand 
Trunk It.W. Co., 24 U.C.R. 350, where Chief Justice Draper 
says : “We see no obligation so far imposed by law upon the 
defendants to erect fences for any other purpose than to separate 
their railway lands taken for the use of it from the lands adjoin
ing thereto.” See also the remarks of Patterson. J.. in B<niglass 
v. Grand Trunk It.W. ('o., 5 A.R. 585. at page 591.

The English decisions have been uniformly to the same 
effect, and in Burton v. North Eastern It.W. Co.. L.R. 3 Q.R 
549. it has been held that a passenger who has been injured in 
consequence of cattle straying upon the track cannot base his 
action on liability arising under section 68. of 8 Vie., cap. 20 
(Imp. t, but he must prove some negligence on the part of the 
company.
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In New Brunswick, under a local statute, which required 
the erection of fences without regard to the particular claims of 
the adjoining proprietor, it was held that persons other than the 
proprietor of adjoining lands might sue for cattle killed or in 
jured owing to a defect in the fences : St. John, etc., R.W. Co. 
v. Montgomery, 21 N.B.R. 441. Under the Dominion Railway 
A et of 1888 and previous consolidations, the law in New Bruns 
wick appears to he the same as in Ontario and Manitoba: Leves
que v. A# it’ Brunswick R.W. Co., 29 N.B.R. 588. This case also 
decides that if cattle are killed by a train owing to defective 
fencing, that is damage done by reason of the railway, and an 
action must be brought within the time limited by section 30Ü, 
infra. In Grand Trunk R.W. Co. v. James, 31 S.C.R. 420, 1 
Can. Ry. Cas. 422, it was held that a railway company is 
under no obligation to erect or maintain fences on each side of 
a culvert crossing a watercourse passing under the railway 
embankment, and that where cattle went through the culvert 
into a field, and thence to a highway, and from the highway 
strayed to another part of the railway track where they wen- 
killed, the company was not liable to the owner, as it had not 
been guilty of any breach of duty under the Act of 1888, section 
194. which only required the erection of fences for the purposes 
of keeping cattle off the railway track.

But this ease must now be read in the light of the amendment 
to subsection 3 by the addition of the word “lands” which is 
noted, supra.

Where, through defective fencing cattle got on to a highway, 
and thence to the track, the company was held liable : Davidson 
v. Grand Trunk R.W. Co., 2 Can. Ry. Cas. 371.

In order to recover from the company under the Act of 1888 
for a breach of duty to fence, it was not necessary to prove a 
legal title, providing the owner of the cattle could show that he 
was lawfully in possession and occupation of the premises, and. 
therefore, a locatee of lands in possession with the permission of 
the Crown Lands Department, but having no deed, was per 
fitted to recover for cattle killed owing to insufficient fencing : 
/>'M' v. Canadian Pacific R.W. Co., 12 A.R. 724; and a tenant, 
or a person whose cattle were allowed to pasture upon the lands 
of an adjoining owner with his leave and license, might recover, 
but an actual permission to do so must lie shown : Ferris v. 
Canadian Pacific R.W. Co., 9 Man. L.R. 501.

^ fTfr[ °f r>2 Vic. cap. 28, sec. 2. This amendment was 
parsed with the intention of enlarging the rights of owners of 
<attb- which were running at large and which had straved upon 

23-rl
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the property where they became trespassers, ami the effect of it 
has been to permit the owners of cattle straying on to a property 
adjoining the railway, where they had no right to be, to recover 
for the defective fencing, wherever there was in the township 
or municipality a by-law permitting cattle to run at large. This 
is the result of the decision of the Court of Appeal in Fenton 
v. Canadian Pacific RAW Co., 4 Can. Ry. Cas. 76, affirming tin- 
decision of Britton, J., and the Divisional Court, 2 Can. Ry. 
Cas. 376, 3 Can. Ry. Cas. 231, so that under this amendment tin- 
owner of cattle killed while trespassing on the property of a per
son adjoining a highway had only to prove that there was a by
law permitting cattle to run at large in the municipality and 
that they escaped owing to defective fencing, in order to recover 
from the railway company.

The eases decided under this sub-section may no longer apply 
because of the change made in the law by the Railway Act of 
1903 which is brought down in the present statute, but before 
dealing with this subject, it should he mentioned that for th* 
purposes of the amendment under consideration a by-law per
mitting cattle to run at large, being in derogation of the cemmon 
law, must be unequivocal, and if indefinite in its terms it cannot 
be construed as allowing cattle to stray on public roads nr com
mons : Duncan v. Canadian Pacific R.XY, Co., 21 O.R. 355. As 
pointed out in the Fensom case, such a by-law could not author
ize the owner of cattle to permit them to stray upon the property 
of another : and in McSloy v. Smith, 26 O.R. 509, it lias been 
held that the term “running at large” can only apply to rattle 
pasturing on highways. In England, where this amendment did 
not exist, it has been held that a railway is not liable for injury 
done to cattle pasturing on a highway, escaping thence on to tin- 
next property, from which they get on to the railway and un
billed owing to the absence of railway fences: Luscomhe v. final 
Western R.W. Co. (1899), 2 Q.B. 313. As, however, there is mo 
such provision in the present Act, the effect of hv-laws permit 
ting cattle to run at large would not now appear to have much 
hearing upon the liability of railway companies.

Effect of present Statute. As has been observed the section 
under discussion is substantially the same as see. 199 in tin 
Act of 1903. That section re-enacted sec. 194 of the Act of W- 
but provided no remedy in favor of an adjoining landowner 
injured by a breach of its provisions as the previous enactment 
had done. By see. 427 of the present Act, however, any Com
pany which omits to do anything required to be done shall he 
'iabie to any person injured thereby for the full amount of
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.lamages sustained. This section has been held to be the com
plement of sec. 254, and where an animal gets upon the railway 
from adjoining laud, the animal belonging to the owner of the 
land, his tenant or licensee,—the rights of the owner depend 
upon sec. 254. But where animals are “at large” whether 
upon the highway or upon land adjoining the railway, the 
owner’s remedy depends on sec. 294. Higgins v. Canadian 
Pacific R.W. Co., 9 Can. Ky. Cas. 24 ; McLeod v. Canadian North- 
mi R.W. Co., 9 Can. Ry. Cas. 39. The result is that the owner of 
•attle trespassing upon land adjoining the railway, has, in one 
sense at least, higher rights than the landowner in respect of his 
cattle, for the latter can only recover under sec. 427 where he has 
been injured by a breach of the provisions of sec. 254, while it is 
sufficient for the owner, under see. 294, to prove that his cattle 
were upon the property of the company and were killed or 
injured by a train, in which case the company is liable, unless it 
establishes that the animal got at large through the owner’s 
negligence, or unless the case falls within the exceptions con 
tained in sec. 295.

Injuries for which Railway Companies arc responsible. The 
Act of 1888, sec. 194, sub-sec. 3, as amended by 53 Vic. c. 28, 
see. 3, provided that the company should be liable for all dam
ages done by its trains or engines to cattle not wrongfully on 
the railway.

In James v. Grand Trunk R.W. Co., 1 Can. Ry. Cas. 409, 
Armour, C.J.O., expressed the view obiter that this had not the 
effect of limiting the recovery only to cases where the damage 
was done by the company’s trains or engines. This view was 
not concurred in by .Mr. Justice Osier in the same case. It had 
previously been held by Boyd, C., in Young v. Eric <£• Huron 
It.W. Co., 27 O.R. 530, that damages for watching cattle to pre
vent their escaping on to the railway through defective fences 
were not recoverable, and following the James ease, it was held 
hy the Supreme Court of Manitoba in McKellar v. Canadian 
Pacific R.W . Co., 3 Can. Ry. Cas. 322, that the defendants were 
not liable where a horse which had got on the track through a 
defective fence was frightened by a train and was killed hy 
running against a barbed wire fence. See also on the general 
principle, Knight v. New York Central R.W. Co., 99 N.Y. 95; 
International. ,ic., R.W. Co. v. Hughes, 31 A. & E.R.R. Cas. 
569.

Section 254, supra, does not contain any express provision 
r°r liability in ease of the breach of its requirements, and the
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question of the extent of the company’s liability has given rise 
to some conflict of judicial opinion.

In Winterburn v. Edmonton etc., if.IV. Co., 9 Can. Ry. (’as
1, it was held by the Supreme Court of Alberta that the railway 
company was liable for damages to the plaintiff's crops caused 
by cattle coming upon his lands from the railway owing to the 
omission of the company to fence its right of way. A contrary 
conclusion was reached by the Supreme Court of Manitoba in 
Hunt v. (Iraml Trunk Pacific /MV. Co., 9 Can. Ry. ('as.
See also Douglass v. Grand Trunk /MV. Co., 9 Can. Ry. fas. 
27, where the defendants were held not liable in respect of an 
animal which escaped onto the railway through a defective 
fence and was killed by falling through a bridge.

All these cases were decided prior to the amendment of 9 
and 10 Edw. VII. noted supra, by which the word “lands” 
was added to sub-section 3, and they should be read with this 
amendment in view.

Extent of Duty to Maintain Fences. The duty of a railway 
company to maintain its fences in a proper state of repair lias 
been held to require a high order of vigilance. In Sluder v 
liujfalo, etc., /MV. Co., 25 I’.C.R. 100, it was laid down that the 
statute having required a railway in un- terms to main
tain fences, this imposed a duty upon them to thoroughly inspect 
and repair defects : and the inert* fact that a landowner knew of 
the defects and did not notify the railway company, was no 
excuse because the latter should, by its vigilance, have discovered 
ami remedied them itself. Sec also McMichael v. ml Trunl 
/MV. Co.. 12 O.R. f>47, and Dunsford v. Michigan Central /.MV 
Co., 20 A.R. 577. Under the amendment of 53 Vic. cap. 2fi, ace.
2. however, the liability was based upon an “omission” or neg 
leet” on the part of the company to maintain fences, so that 
apparently it became necessary for a plaintiff to prove not only 
the defect but also some negligence on the part of the company 
As no liability is expressly imposed upon the company under 
the present Act for a failure to maintain fences, its liability, if 
any. would still appear to depend upon some “omission” on 
its part in the terms of section 427 of the present Act, ami 
therefore, if it could be shown that the cattle had escaped before 
the company had an opportunity of knowing of the defect and 
repairing it, it could not be guilty of negligence. This point 
vet remains to lie decided. Even under the former statute it 
has been stated that the fact of an accident occurring is not of 
itself evidence of negligence*, but affirmative evidence* proving 
the neglect must be given: and if the fact of negligence is left

4781
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doubtful, the defendants are entitled to the verdict : Falconer 
v. European d* North American It.W. Co.,} Pug. (N.B.) 179; 
Lambert v. Grand Trunk li.W. Co., 28 L.C.J. 3 ; and where 
fences have been accidentally destroyed by fire after the track 
expert has made his daily inspection, and the fact is not known 
until after the injury is done, the company is not guilty of 
negligence : Toledo, etc., li.W. Co. v. Elder, 45 Mich. 329; Abbott 
Ky. Law, 403.

Character and Condition of Fences. Under the Act of 1888 
the railway company was required to maintain fences of the 
height and strength of an ordinary division fence. This is now 
altered, and the height of the fence must be 4 feet G inches at 
the least. The mere fact that a fence is made of barbed wire 
and that cattle have been injured by running against it, does 
not slmxv that the fence is a nuisance or that it is dangerous, 
and the company is not necessarily liable for using that 
material : Hill yard v. Grand Trank li.W. Co., 8 O.R. 583 ; Vlath 
v. Grand Forks, etc., li.W. Co.. 3 Can. Ry. Cas. 331 ; see also 
McKellar v. Canadian Pacific li.W. Co.. 3 Can. Ry. Cas. 322. 
If an opening is left in a fence of sufficient size to enable an 
animal to pass through, even when such opening is at a place 
where there is a ditch for draining the land, the railway com
pany is liable: Hunt v. Quebec, etc., li.W. Co., 2 Can. Ry. Cas. 
367 ; and so if a fence is so low that a horse in a state of fright 
could jump over it, the fence has been held to be insufficient 
and the company has been held to be liable : Landry v. North 
Shore li.W. Co., 9 L.N. f>.

Win n a liaihray is not Liable for Defect ire Fencing. It has 
been held that a railway company is not liable to a landowner 
where the fence has been taken down at his request, or has been 
built in a particular manner which Ik- accepts as satisfactory: 
Claatn,, v. Great Western li.W. Co., 23 U.C.C.P. 137: Kilmrr'v. 
Greal Western li.W. Co., 35 TT.C.R. 595; Ellis v. London, etc., 
li.W. Co., 2 11. & N. 424 ; Flnrelling v. Grand Trunk li.W. Co., G 
' an. Ry. Cas. 47, and this is equally the case where the cattle 
"f a tenant or a subsequent purchaser have been killed or 
injured owing to defects consented to by the landlord or previous 
"wner ; Yealrs v. Grand Trunk li.W. Co., 7 Can. Ry. Cas. 4, 
and Woodburn Milling Co. v. Grand Trunk li.W. Co., 9 Can. 
R.v Cas. 374. Hut this would not prevent the owner of animals 
trespassing on the lands from recovering. Higgins v. Can
adian Pacific li.W. Co., 9 Can. Rv. Cas. 34: see also the decision 
in Quebec Central li.W. Co. v. Pellcrin, Q.R. 12 K.B. 152.
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A question was raised under the Government Kail way Art 
whether boundary ditches might be a sufficient fence : Morin v 
The Queen, 2 Ex. C.R. 890, see 20 S.C.R. 515; but it is to bt 
observed that a boundary ditch does not comply with the terms 
of the present section. Under similar American legislation, it 
lias been held that a railway company is not compelled to fence 
station grounds: Elliott on Railways, page 1834: McGrath v. 
Detroit, 22 Am. & Eng. Ry. Cas. 574; Cornell v. Manistee, 11 
Am. & Eng. Ry. Cas. N.8. 203, and cases cited in Sewell v. 
Canadian Pacific R.W. Co., 5 Can. Ry. Cas. 372. But in Scot 
land it has been held that the railway company is liable for g 
failure to fence a siding whereby a child gets upon the track 
and is killed: Iunis v. Fife Coal Co., 3 P. (Scss.) 335.

Duty to Maintain Gates. Prior to the Act of 1888, a railway 
company was not compelled to furnish an owner with farm 
crossings or to provide gates: Ontario, etc., Co. v. Canada 
Southern R.W. Co., 1 Can. Ry. Cas. 17, and see other cases cited 
under section 252. Where, however, gates are provided the com
pany’s duty to maintain them is co-extensive with its liability 
in respect of fences: McMichael v. Grand Trunk R.W. Co., 12 
O.R. 547. The mere fact that a landowner knows of a defect in 
the gates and does not notify the company, will not absolve it 
from liability: Duns ford v. Michigan Central R.W. Co.. 20 A.R. 
577 ; but where an owner opened up a road through his hind and 
put up a gate opening on the road, which was left open by 
people passing through, the company was not liable: Jasmin v. 
Ontario and Quebec R.W. Co., 6 L.N. 163.

Section 295 also provides that the owner shall not recover 
where he fails to keep the gates closed when not in use or where 
the gate is wilfully left open or the fence taken down. Ry sec
tion 407 a penalty is provided for various offences in connection 
with fences and gates, and in addition a right of action against 
the person guilty of the offence is given to any person injured.

Whe n fences must be erected. Under sub-section 4, supra, it 
is not required to fence in any locality in which the lands on 
either side of the railway are not inclosed and either settled or 
improved, unless the Board otherwise orders.

In Cortese v. Canadian Pacific R.W. Co.. 7 Can. Rv. ('ns. 345. 
it is held by the full Court in British Columbia, that there is no 
obligation to fence where the lands in question and other lands 
immediately adjoining arc unenclosed, even though they are in 
close proximity to a city.

A general order issued hy the Board requiring all railway 
companies to erect and maintain fences and gates where the
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lands on either side of the railway are not iuelosed, settled or 
improved, was held by the Supreme Court in re Canadian 
Northern liy. Co., 42 S.C.R. 44.'$, 10 (’an. Ry. Cas., to be made 
without jurisdiction, the Act requiring the exercise by the Board 
of its discretion, according to the circumstances in each locality.

Where a railway company erects fences in a locality where 
the lands adjoining arc not inclosed and settled or improved, it 
cannot escape liability for non repair of the fences by reason of 
the provisions of sub-section 4, supra. Quinn v. Canadian Vacifit 
R.W. Co., 8 Can. Ry. Cas. 143; McLeod v. Canadian Northern 
R.W. Co., 9 Can. Ry. Cas. 39.

Onus of Proof. Subject to what has already been said the 
plaintiff must show that his cattle have been killed by the com
pany’s trains or engines, but where it was proved that his cattle 
were in his yard at nine o’clock one evening, and were found 
lying wounded alongside the railway track at ten o’clock the 
following morning, it was held that it might be fairly inferred 
that tin- injury was caused by one of the defendant’s trains. 
MacMillan v. Manitoba, etc., R.W. Co., 4 Man. L.R. 220; and 
where passengers on the train saw the conductor and others 
employed on the train, examining a horse lying at the foot of an 
embankment near a railway, unable to rise without assistance, 
and early next morning the plaintiff’s horse was found dead 
near the same place with several ribs broken, this was held 
sufficient evidence for u jury that the animal had been killed by 
a train on the previous night: New Brunswick R.W. Co. v. 
Armstrong. 23 N.B.R. 193; and where a horse was found dead 
near the defendant’s tracks, and it did not appear how it had 
been killed, hut the fence adjoining the track was in good con
dition. and the gate lending to it was frequently left open by 
persons passing through, the defendants were not liable: Lam 
lari v. (hand Trunk R.W. Co., 28 L.C.J. 3. If there is evidence 
to show that the stock killed had entered on the track at a 
place where the fence was generally insecure it is not necessary 
to show that tin* particular point through which the animal 
passed was itself insecure; Louisville, etc.. R.W. Co. v. Spain. 
'•1 lml. 4<i0, Abbott on Railway Law 403.

Condition of Cattle Guards. Prior to 20 Vie., cap. 12, see. 
O', it had been held that a railway was liable for cattle going 
"n the track through defective cattle guards, even though they 
wen- straying on the highway at the time: Tfuist v. Buffalo.

. //.It. Co.t IG V.C.R. 299. and in a County Court ease in 
Manitoba this rule was adopted even after the passing of that 
statute where it was shown that the cattle got on the track owing
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to the rattle guards being tilled up with snow: Phillips \. ('an 
adian Pacific U.W. Co., 1 Man. L.R. 110, and a similar rule wan 
laid down sometimes in Quebec even after the passing of the 
statute in question : 1‘ontiac Pacific U.W. Co. v. liradij, Mont
real L.R. 4 Q.B. 340; Cross v. Canadian Pacific U.W. Co., tj.R, 
2, 8.C. 365; but the law in (juelnv appears to be now sett hit m 
conformity with the present law in Ontario as afterwards out
lined in this note: Cross v. Canadian Pacific It. IV. Co., ij.R. 3 
Q.B. 170; Campbell v. Crand Trunk U.W. Co., (j.R. 3 tj.li. ;>7o; 
Abbott on Railways, 400. 20 Vic. eap. 12, see. 10, which
became section 271 of the Act of 1888 made a marked change 
in the law and prevented the owners of cattle straying upon 
the highway from recovering in all eases in which tiny tailed 
to show that the cattle were “in charge” within the meaning 
of that section : Thompson v. Crand Trunk U.W. Co., 18 I .C.R 
92; McGee v. Great Western U.W. Co., 23 U.C.R. 293; Mark
ham v. Great Western U.W. Co., 25 U.C.R. 570. The law was 
again changed by section 237 of the Act of 1903 (section 294 of 
the present Act), and the effect of this section read with the one 
now under consideration may be to enable owners of cattle pass
ing upon a highway in charge of some person to recover, not
withstanding the decisions mentioned under that section. This 
subject is more fully dealt with in the notes to section 294. infra.

Effect of Provincial Legislation. A railway company with
in the jurisdiction of the Parliament of Canada is not hound 
to comply with Provincial Legislation requiring the erection 
of fences : Madden v. Nelson, etc., U.W. Co., 5 B.C.R. f»41, 1899) 
A.C. 026; see also Grand Trunk U.W. Co. v. Thcrrien. 3(1 S.V.R. 
485.

Cattle Trespassing. The primary duty of the engineer be
ing to manage his train so as to best insure its safety the com
pany is not liable where horses are killed while trespassing «w 
the track if the engineer could not stop his train or if he thought 
that the horses would get off safely without his doing so. or 
if in the exercise of reasonable discretion he considered that 
the safety of the train demanded the putting on of steam rather 
than slowing up and running the risk of being derailed : A>iq*r 
v. Ontario, etc., U.W. Co.. 9 V.C.C.P. 164: Connors v. Gnat 
Western U.W. Co.. 13 V.C.R. 401 ; Campbell v. Great Western 
U.W. Co., 15 U.C.R. 498; Hurd v. Grand Trunk U.W. Co.. V. 
;v.R. 58; Falconer v. European, etc., U.W. Co.. 14 N.l’.R L9: 
McFir v. Canadian Pacific U.W. Co., 2 Man. L.R. *•: and no 
duty is east upon them to wait until the cattle have been en
tirely driven off their premises, hut if they recklessly nr wilfully
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kill or injure cattle when this could with reasonable care and 
complete safety have been avoided, the above cases show that 
the company will be liable even though the cattle are wrongfully 
•in the track.

It is to be noticed that the provisions which are now found in 
section 295, post, have been greatly extended since the decisions 
in the Campbell and Hurd eases, supra. and it may be open to 
doubt whether the owner of cattle killed or injured under the 
circumstances provided for by section 295, would have any right 
of action, even assuming negligence in the management of the 
train could be proved.

Mode, of Enforcing the Erection of Cunts. In Masson v.
(irand Junction E. IV. Co., 2b Ur. 2Mb. an injunction was granted 
restraining the company from using its railway until fences had 
been erected, but on appeal this was reversed on the ground 
that the possible injury to the defendants by the stoppage of 
their work largely outweighed any advantage to the plaintiff, 
and that the proper ruling was in the nature of mandamus or 
mandatory injunction requiring the company to erect fences, lb.
289. note.

255. The persons for whose use farm crossings are furnished <i*testot* 
shall keep the gates at each side of the railway closed, when not ,io*'d
in use. .‘1 Edw. VII. c. 58, s. 200.

See section 295, post, and notes on that section: also notes 
"»n section 254, supra.

Bridges, Tunnels and other Structures.

256. Every bridge, tunnel or other erection or structure. Headway 
"ver, through or under which any railway passes, shall be so 
constructed and maintained as to afford, at all times, an open
and clear headway of at least seven feet between the top of the 
highest freight car used on the railway and the lowest beams, 
members, or portions of that part of such bridge, tunnel, erec
tion or structure, which is directly over the space liable to be 
traversed by such car in passing thereunder

2 The Board may, if necessarv, require anv existing bridge,Power*of 
uinnei. or other erection or structure to he reconstructed or°jj^ 
altered, within such time as it may order, so as to comply with 
the requirement!! mentioned in the last preceding subsection ;
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and any s ridge, tunnel, or other erection or structure 
when so reconstructed or altered shall thereafter be maintained 
accordingly.

3. Except by leave of the Board the space between the rail 
level and such beams, members or portions of any such struc 
turc, constructed after the first day of February, one thousand 
nin<i hundred and four, shall in no case lie less than twenty-two 
feet six inches.

4. If, in any ease, it is necessary to raise, reconstruct or alter 
nLCym a,,y bridge, tunnel, erection or structure not owned by the com

pany, the Board, upon application of the company, and upon 
notice to all parties interested, or without any application, max 
make such order, allowing or requiring such raising, recon 
struction or alteration, and upon such terms and conditions as 
to the Board shall appear just and proper and in the public 
interest.

Hoard may 5. The Board mav exempt from the operation of this sect inn exempt
certain anv bridge1, tunnel, erection or structure, over, through or under■tructuree.

which no trains, except such as are equipped with air brakes, 
arc run. 3 E. VII., c. 58, s. 202.

This section is substantially the same as section 202 in thi 
Act of 1903, the paragraphing being different. It should be 
rend in connection with sections 240, 241 and 242, anh. and the 
notes thereto.

Section 202 in the Act of 1903 is simply a consolidation and 
amendment of section 192 of the Act of 1888. It will be observed 
that 02-63 Vic, ch. 37, s. 3, dealing with companies having pow 
ers under their Special Act to construct, maintain and use a 
hridgo for railway purposes, was repealed by section 310 of the 
Act of 1903 and no equivalent clause appears in this Act. For 
penalty, see section 396, post.

In De no v. Kingston »(• Pembroke R.W. Co., 4 Can. Ry. ('as. 
42, 8 O.L.R. 588, it was decided upon the proper construction 
of section 192 of the1 Act of 1888, that a railway company, wheth
er the owners nr not of a bridge under which their freight car* 
pass, arc prohibited from using higher freight cars than such 
as admit an open and clear headway of seven feet as prescribed 
in that section, which substantially corresponds with the present 
section : the same question was discussed in .1 fcLauchlin v. (Irand

362
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Trunk R.W. Co., 12 O.R. 418, &nd'Gibson v. Midland H.IV. Co., 
2 O R. 658, which arc distinguished in the Dego Case; see also 
Atchfson v. Grand Trio#A: //.W. Co., 1 Can. Ry. Cas. 490, 1 
O.L.R. 108. Sec the Deyo case, supra, where these eases are 
examined and the corresponding section 192 of the Act of 1903 
is expounded at p. 50.

If after a company has built a bridge of sufficient legal 
height over a highway that height is diminished owing to the 
failure of the municipality to keep the roadway at its former 
level, the railway company is not liable : Carson v. Weston, 1 
Can. Ry. Cas. 487, and a company has no right to raise a muni 
cipal luidge pa-sin g over a railway without obtaining the con
sent of the municipality or the owner of the bridge, and if they 
dn so they are liable to the adjoining proprietor for any dam 
ages sustained by reason of the increased height of the highway 
as it approaches the bridge : Hill v. Grand Trunk R.W. Co., 12 
L.N 57

Maintenance of Bridges. A railway company is bound to 
keep in repair and to maintain fences upon any bridge which 
they erect in accordance with the duty imposed upon them by 
statute: Van Allen v. Grand Trunk R.W. Co., 29 V.C.R. 436.

As to whether they are required to maintain and repair ap 
proaches to such a bridge see notes to sections 188, 189 and 190, 
supra. A railway company is liable for all damages suffered 
on account of the non repair of a bridge which it is required 
to maintain : Zimmer v. Grand Trunk R.W. Co., 21 O.R. 628. 
19 A.R. 693, and they are bound to provide against all dangers 
to a bridge that could reasonably have been foreseen, and if a 
bridge were so constructed that it could he destroyed by a storm 
such as n iglit reasonably have been anticipated the railway com 
pany is liable : Carncxj v. Caraquet R.W. Co.. 29 N.It.R. 425 
Rut if a bridge is destroyed by some force of nature that could 
rmt have been foreseen the company would not be liable: Ibid.

R kith of Bridge. A company connected a roadway 66 feet 
wide across part of their track with a bridge 40 feet 2 inches 
wide, and it was held that a jury might properly find that this 
was a sufficient compliance with the Act and that the company 
had mil necessarily committed a nuisance : Regina v. Great West 
ern //.IV. Co., 12 U.C.R. 450.

II>ilip oirr Navigable Waters. Vnless an individual can 
show that he has sustained some injury peculiar to himself he 
cannut recover damages for an obstruction to navigation owing 
to a bridge being improperly built. The proper remedy for 
such an obstruction is by indictment: Small v. Grand Trunk 
KW. Co.. 15 VCR 283; Cull v. Grand Trunk R.W Co., 10
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Gr. 491. Whore a company has impeded navigation it is n<> 
defence to say that they impeded it as little as possible and for 
only a short time: Snure v. Great Western /MY. Co., 13 U.C.R 
376. Where a company controlling a swing bridge over a canal 
was not able to open it as plaintiff’s vessel was approaching, 
although notice was given of its approach by blowing a horn 
and hailing, the company was held not liable for injuries re 
eeived by the vessel: Turner v. Great Western /MV. Co, 6 
U.C.C.R. 536.

Bridges over High wags. Where a company in crossing a 
highway had to make a cutting in a road to be afterwards sup 
plemented by a bridge which could not lie erected until the 
cutting was completed it was held that as it had carried on the 
work diligently and that as before the trial the bridge had keen 
completed the plaintiff, a private individual, could not recover 
because the defendants had not under the circumstances been 
guilty of any wrong, and the delay, even if improper, should 
have been the subject of an indictment, and not of a private- 
action: Ward v. Great Western /«MV. Co., 13 U.C.R. 315. Hut 
where a railway company neglected to make a proper bridge 
over the railway where it crossed a highway owned by a Toll 
Road Company, the latter were permitted to recover for this 
neglect: Streetsville Plank Road Co. v. Hamilton, etc., ll.W. Co., 
13 U.C.R. 600. Where a company erected a bridge over a high
way, thereby partially destroying and obstructing the plaintiff’s 
access to it, but leaving him room to reach it at one end of the 
bridge, it was held that there was no right of action for the 
defendant’s charter bound them to do the act complained of and 
made no provision for compensation: MacDonncll v. Ontario, 
etc., /«MV. Co., 11 U.C.R. 271.

As to jurisdiction of the Railway Committee of the Privy 
Council to order bridges over railway crossings for the pro 
lection of the public, see Grand Trunk R.W. Co. v. Toronto, 
(Yonge St. Bridge Case,) 10 O.W.R. 483.

257. The company shall not commence the construction, or 
reconstruction of or any material alteration in any bridge, tun
nel, viaduct, trestle, or other structure, through, over, or under 
which the company’s trains are to pass, the span, or proposed 
span or spans, or length of which exceeds eighteen feet, until 
leave therefor has been obtained from the Board, unless such 
«instruction, reconstruction, or alteration is made in accordance
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with standard specifications and plans approved by the 
Board.

2. Upon any application to the Board for such leave, tin* Apple* 
company shall submit to the Board the detail plans, profiles, {.T' lher< 
drawings and specifications of any such work proposed to be 
constructed, and such other plans, profiles, drawings and speci 
fications as the Board may in any case, or by regulation, 
require.

3. Upon any such application the Board may, K’SS*°*
(a) make such order with regard to the construction of such Terms.

work, and upon such terms and conditions, as it deems expedient ;
(&> make alterations in the detail plans, profiles drawings Alterations 

and specifications so submitted ;
c) give directions respecting the supervision of any suchsupem- 

work ; and,
(d) require that such other works, structures, equipment.othi-r 

appliances and materials be provided, constructed, maintained, 
used, and operated, and that such measures be taken as. under 
the circumstances of each case, may appear to tin- Board best 
adapted for securing the protection, safety and convenience of 
the public.

4. Upon such order being granted the company shall bec.impHny 
authorized to construct such works in accordance therewith. ntnici.

5. Upon the completion of any such work the companyHom-dto 
shall, before using or operating the same, apply to the Board operation 
for an order authorizing such use or operation, and the Board
may grant such order if it is satisfied that its orders ami direc
tions have been earried out, and that such work may lie used 
or operated without danger to the publie, and that the pr" 
visions of this section have been complied with. 8 E. VII. 
c. 58. s. 203.

Th-- eertion requires that all plans for bridges over eighteen 
feet long shall be submitted to the Board. The rules drawn up 
by the Board in May. 1900. will be found in Appendix. For 
penalty see sections 382 and 29fi. post.
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Stations.

•ïîîtabi. 258. Every station of the eompany shall be erected, oper 
atcd, and maintained with good and sufficient accommodation 
and facilities for traffic.

uiviâuo"1»» o Before the eompany proceeds to erect any station upon 
fiv°Boar<i *,N railway, the location of such station shall be approved of by 

the Board.

Ivs r“*lib ^ie case °1 any railway, whether subject to the legis-
■ajJ*J?by lative authority of the Parliament of Canada or not. subsidized 
'"*nt in money or in land, after the eighteenth day of July, one 

thousand nine hundred, under the authority of an Act of the 
Parliament of Canada, the payment and acceptance of such 
subsidy shall be taken to be subject to the covenant or condition, 
whether expressed or not in any agreement relating to such 
subsidy, that the company, for the time being owning or 
operating such railway, shall, when thereto directed by order of 
the Board, maintain and operate stations, with such accommo
dation or facilities in connection therewith as arc defined hy 
the Board, at such point or points on the railway as are desig
nated in such order. 3 Edw. VII., c. 58, s. 204.

In the Flag Station Case, Winnipeg Jobbers v. Railway 
Companics, 8 Can. Ry. Cas. 151, Chief Commissioner Mabee 
held that the Board had jurisdiction ns to the matters covered 
by this section over railways not subject to the legislative author
ity of the Parliament of Canada, that is, to Provincial railways, 
which had not been declared to be works for the general advan 
tage of Canada. The order made in that case (q. v.) was sup
ported under secs. 30 (gr), 258 and 284 (1) (a) and (3). See 
also Thrift v. \ew Westminster, etc., C.W. Co., 9 Can. Rv. Cas. 
205.

Crevions Legislation. Sub-sections 2 and 3 of section 204 
(Act of 1903) were introduced originally into the Railway Act 
in 1900, by 63 and 64 Viet., cap. 23. Sub-section 1 did not in 
terms appear in the previous Act.

It was expressly provided in section 10 of the amendment of 
1900 that it should only operate in regard to any station erected 
on a railway the construction of which is authorized by an Act 
of the Parliament of Canada passed subsequent to June 1st, 
1899, but it will be seen that the application of former section
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204 and the present section are not in terms limited to railways 
treated after that date.

Other Provisions of this Act Affecting Stations. The power 
to build stations is conferred upon railways by section 151 
sub-section (g), ante.

By section 176 the Board may authorize one company to 
use the tracks, stations or station grounds of another company 
subject to the provisions of that section.

By section 177, ante, it is provided that the lands for sta
tions. depots and yards, etc., shall not exceed one mile in length 
by 500 feet in breadth, including the right of way. But by 
section 178, should the company require more space, the Board 
may upon the terms therein mentioned authorize the company 
to expropriate additional lands.

Section 284, infra, also deals with the character of the accom
modation which companies must furnish at their stations. The 
term “traffic” in sub-section 1 of the above section, as defined In
sertion 2 (z), ante, means and includes passengers, goods, and 
rolling stock.

English Legislation. By 8 Viet., cap. 20. sec. 45, (Imp.), 
companies in England may obtain additional lands for stations 
and by 17 & 18 Viet., cap. 31, sec. 2. railway companies are 
required to furnish reasonable facilities to persons requiring 
to use their stations.

Stations Defined. For assessment purposes in England it 
has been held that a station should include all sidings attached 
thereto for whatever purpose : London, etc., If. IV. Co. v. Wigan 
2 N. & Mac. 240, but this case has been doubted : Great Eastern 
H.W. Co. v. Pietton, Browne on Rating, Second Edition, 631.

Platforms and the roof covering the railway and the sid 
ings may be rated as land used only as a railway, as distin
guished from a station proper : London, etc., R.W. Co. v. Llan
dudno. (1897), 1 Q.B. 287.

Public Control over Stations. Subject to the provisions of 
this section and section 214, infra, a station is the private pro
perty of the company id they may admit or exclude anyone 
they see fit : Barber v. Midland li.W. Co., 18 C.B. 46, although 
a passenger or intending passenger about to obtain a ticket 
is entitled of course to access to it and to the use of it. Rail 
ways are not bound to allow hotel runners upon their premises 
itid may exclude them if they see fit: Perth v. Ross (1897), 
VC. 479, and a cab man after he has completed his work may 

be required to leave and if he refuses he may be treated as a 
trespasser and removed by force if necessary : Wood v. S'orth 
British R.W. Co., 2 F. (tit. Sess.. 5 Ser.) 1. Though a person
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may he arrested as a trespasser at a station platform at common 
law, he could not be prosecuted under the Knglish Regulation 
of Railway Act of 18(18, section 23, for trespassing upon 
the railway, because the platform cannot for that purpose W 
treated as part of the railway. (Compare section 291, infra• 
Thompson v. (Ircat North oj Scotland It.W, Co., 2 F. (Just 
Cas.) 23. A company may give a cab-owner the exclusive 
right of plying for hire at their stations where the arrange 
ment is for the benefit of the public : Herd v. Beaded, 2 C.l; 
N.S. 509; Painter v. London. etc., It.W. Co., ibid., 702; llfra 
combe v. London, etc., It.W. Co., 1 N. & Mac. 61, and the 
owner of an omnibus company cannot claim admission to a 
station or station grounds as of right ; Barker v. Midland It.W 
Co., 18 C.B. 46; but a railway company will not be allowed to 
admit the omnibus of one proprietor to the exclusion of an om
nibus belonging to another proprietor where such a monopoly 
would be inconvenient to the public : Mariott v. London, etc.. 
R.W. Co., 1 C.B.N.K. 499. Where a railway company refused 
to carry coal from a certain station unless raised upon a certain 
estate, the Railway Commissioners held that the company was 
giving undue preference to other stations and had withheld 
reasonable facilities, and compelled them to accept coal obtained 
from other estates at that station : Kish ton v. Lancashire, etc.. 
It.W. Co., 8 Rv. and Canal Traffic Cas. 74; but where a company 
closed a station for passenger traffic although a substantial 
amount of such traffic was offered, it was held under the Knglish 
Act that they had a right to do so ; one of tin- Judges think 
ing that they were not obliged to keep a station open if they 
were required to do business at a loss ; Darlaston v. London, etc.. 
It.W. Co. (1894), 2 Q.B. 694. A railway company may properly 
charge for the use of a water-closet at their stations : \Y< *< Ham 
v. (Irrat Western It.W. Co., 64 L.J.Q.B. 340. and they may 
not only charge for cloak room privileges, but may hold goods 
deposited by the bailee until the bailee or the true owner pays 
such charges ; Singer v. London, etc., It.W. Co. ( 1S94 1 Q.B
833. Where two railways are entitled to the joint u<e of a «ta 
tion and fail to be able to agree upon such user the court will 
interfere by directing the appointment of a receiver and by 
prescribing regulations for the management of a station, but 
such interference ought not to take place without grave occasion 
and until all the provis;ons, if any. for settling disputes be 
tween the companies have been exhausted : Shn n■shurii, c'c.. 
It.W. Co. v. Stour Valley It.W. Co., 2 D M & fi. 866
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In Li ndon under the London Ilaekney Act it has been held 
that a station is not such a public “street or place” that a cab
man waiting for travellers is obliged to carry anyone else who 
offers himself for transport: Case v. Storey, L.R. 4 Ex. 310; 
but a cab-man standing on the station grounds is liable to the 
ordinary municipal provisions requiring him to obtain a license 
and pay a fee: Clark v. Stanford, L.R. 6 Q.1V 357: Allen v. 
Tunbridge, L.R. G C.P. 481 ; see Skinner v. Cider, L.R. 7 Q TV 
423: but a cab-man must drive a traveller into the station 
grounds, not merely depositing him on the street, if his pas
senger so requires it, and the railway company permits: Er 
parte Kippins (1807), 1 Q.B. 1. As although passenger stations 
ar ■ int' tided only for intended passengers or travellers and per 
s-ns getting off trains, the company usually permits the friends 
nf the passengers to accompany them to the station, they an- en 
titled to greater rights than a bare licensee, and being there on 
the company’s implied invitation, the company owes them the 
s u e dutv as to passengers: Watkins v. Great Western /MV. Co., 
37 L.T.VS. 103 ; Flynn v. Toronto Ind. f'o., 9 O L R. 582.; but 
a person posting a letter upon a train is a bare licensee and the 
company is m t liable for an accident happening to him due to 
thr nmlition of the premises unless there is some concealed 
d'-fe-'t amounting to a trap: Spence v. Grand Trunk /«‘.lV. Co., 
27 O R. 303. Although a company must keep the approaches 
to its station in good condition, it cannot be compelled to re
build a bridge in order to accommodate an increased traffic if 
the bridge already built has been dedicated to the public and 
hecom • a portion of the adjoining highway, and has therefore 
passed out of the control of the companv : Arbroath v. Caledonian 
/MV. Co., 10 Ry. & C. Tr. Cas. 252; Milner v. Great \ortk- 
'ni HAY. Co.. 11)071 1 Ch. 208. In England a company is liable 
for an injury to a passenger falling upon a piece of ice extend 
ing across the platform: Sheppard v. Midland /.MV, Co., 25 
L.T.N.S. 879 Rut where an accident happens from something 
which has for a long time been used with safety as where a per- 
s"ti stumbles against a weighing machine in the usual place and 
tlv-re is no other evidence of negligence the company is not 
liable : C rittnan v. Eastern Counties 7MV. Co., 4 IT. & N. 781 
Rut where a box containing signal levers projects about two 
inches above a platform and an injury results the company has 
hei-n held to be liable: Sturejess v. Great Western /MV. Co., 56 
•T V. 278. Where timber becoming loose injures a passenger in 
a passenger train there is no evidence of negligence, if the mode 
ot fastening the timber has been in accordance with the usual

24- R.i,
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custom : Hanson v. Lancashire, etc, Ii.W. Co., 20 W.R. 279, 
and where a person in search of the urinal lighted by a lamp 
falls through an open door and down some steps he has no right 
of action : Toomiy v. London, etc., Ii.W. Co., 3 C.H.N.S. 14i;; 
nor is a company liable for injuries done by a dog which hap. 
pens to get into the station : Smith v. Eastern AMI Co., |,.|{ ;> 
C.l\ 4. As already mentioned a company must provide reason
able means of access to and from their stations : John v. Bacon, 
L.lt. f> C.P. 437, and if a bridge over which passengers usually 
pass is not reasonably safe the company is liable to any om
it! jured : Longmore v. (treat Western H.W. Co., lit C.H.N.S. 
183; but the mere fact of an opinion being given by witnesses 
that a bridge is dangerous is not evidence of negligence. Biggs v. 
Manchester, etc., Ii.W. Co., 12 Jur. N.S. 525. And a bridge is 
only required to be safe for persons using it in the ordinary 
way, and a company is not liable for an accident to a child that 
walks over it sideways and does not look where it is going : Lay 
v. Midland Ii.W. Co., 35 L.T.N.S. 529; also a person who falls 
down properly constructed stairs leading from a station can
not sue on the ground that less slippery material might haw 
lieen used : Crafter v. Metropolitan Ii.W. Co., L.R., 1 C.P. 300.

Where a passenger having only two minutes to catch a train 
in running fell over a switch handle in his path on the sta
tion platform and was hurt the company was held liable: Martin 
v. (treat Northern Ii.W. Co., 16 O.H. 179; but if he takes an 
indirect and unusual road to the station not intended for a font 
way where there is a direct road, well lighted and safe, he can
not recover for injuries received: Walker v. (treat Western 
H.W. Co., 8 IJ.C.C.P. 161 ; and so where a person leaves a safe 
for a dangerous path and is killed his widow could not recover: 
Jones v. Grand Trunk Ii.W. Co., 16 A.R., 17, 18 8.C.R. 696; 
but where a company leaves a dangerous spot uncovered at an 
exit from a station which is frequently used a person injured 
was held entitled to recover : Oldright v. Grand Trunk Ii.W. Co.. 
22 A.R. 286: See Hansen v. Canadian Pacific Ii.W. Co., 7 Can. 
Ry. Cas. 429, aflirmed ('anadian Pacific v. Hansen. 40 S.C.R. 
194, 7 Can. Ry. Cas. 441.

Passengers Alighting from or Hoarding Trains. Where a 
train was too long to enable all the cars to draw up af a re
form and where a person getting out alighted af a point where 
the step of the ear was three feet from the ground a verdict 
in favour of a female passenger who was injured was sustained: 
Fog v. London, etc., H.W. Co., 18 C.H.N.S. 225: and the same 
result was reached where a train overshot a platform and the
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pawenger* were not warned to keep their seats, nor was the 
train backed up to the platform: Siner v. Great Western li.W. 
Co., LB. « Ex. 150, 4 Ex. 117. These cases were of course de
cided in England where there is no means of communication 
from one car to another, see also, Cockle v. London, etc., ILW. 
Co., L it. 5 C.P. 457, 7 C.P. 321 ; Bridges v. North London 
H.IV. Co., L.R. 5 C.P. 459, 6 Q.B. 377, and 7 ILL. 213. Where 
on passing through a station its name was called out and a 
train stopped beyond a platform, but immediately afterwards 
was hacked opposite to it, it was held that there was no evi
dence of negligence in this conduct, and that the calling out of 
the name of the station was hardly an intimation to passengers 
that the station at which they were about to stop was the par
ticular station : Lewis v. London, etc., li.W. Co., L.R. 9 Q.B. (Mi ; 
Buck v. C. P. li.. 7 O.W.R. 71, but where on approaching a sta
tion the plaintiff heard its name called out, the train stopped, 
and the carriage doors wrere opened and shut and a person near 
him was seen to alight, and there was no light, no warning and 
no intimation that the stoppage was only temporary it was held 
that he was entitled to recover for injuries received owing to the 
train having over-shot the platform whereby the plaintiff fell 
and was hurt : Weller v. London, etc., li.W. Co., L.R. 9 C.P. 
120. and see Hose v. Northern li.W. Co., L.R. 2 Ex. D. 248; 
Hobson v. Northern R.W. Co., L.R. 10, Q.B. 271, 2 Q.B.D. 85. 
Where the plaintiff was being carried on a train on which she 
had never been carried before, though she knew the station very 
well, and the train was too long for the platform on account of 
which she fell and was hurt; though she admitted that she 
did not look on stepping down, there being evidence of an im
plied invitation to alight, she was held entitled to recover and 
was not precluded on account of contributory negligence: 
Classcorl; v. London, etc., li.W. Co., 18 T.L.R. 295. In Tlnll v. 
McFadden, 19 N.B.R. 340, 21 N.B.R. 585, Cassels’ Supreme 
Court Digest 723, a passenger was waiting on a station plat
form until the time for starting had arrived, and while he was 
boarding the train, the conduetor who was on the opposite plat
form and could not see the passengers who were getting on from 
the station gave the signal to start, and the motion of the train 
throw the plaintiff down and he was injured ; the conductor had 
previously called “all aboard.” The Supreme Court held that 
there was evidence of negligence on the part of the company, 
and that after calling “all aboard,” it is the conductor’s duty 
to wait a reasonable time for passengers to get on before signal
ling to start ; see also, MacDonald v. St, John, 25 N.B.R. 318.

; j J
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Wliero n plaintiff in Manitoba was alighting in the dark at a 
small station having no platform and no lights and hurt her 
knee (which had been previously weak) in stepping down, the 
bra Reman assisting her and having his lantern at the sp.it. it 
was held that the defendants were not guilty of negligence: 
McGinney v. Canadian Pacific H.W. Co., 7 Man. L.R. 151 ; 
C,uay v. Canada Northern H.W. Co., 15 Man. L.R. 275.

In (fin hcc ('entrât H.W. Co. v. Lor tic, 22 S.C.R. 32(>. the 
train was longer than the platform, and the car in which Lortie 
was travelling was not opposite the platform when brought to 
a standstill. Lortie, tearing that his ear would not he brought 
up to the station and that the train was about to move on. 
jumped to the ground with his pormanteau and alighted on a 
round stone and was hurt. It was held that there was nothing 
in these circumstances amounting to negligence on the part of 
the company.

In Holland v. Canadian Pacific H.W. Co., 33 N.B.R. 78, the 
plaintiff and others were at a flag station on a dark night. Tin* 
engin* driver did not see their signal and failed to stop until 
lie had passed the station. While preparing to back down to it, 
some unknown person from the train platform shouted “come 
on” and the plaintiff in obeying the summons fell into a cul
vert and was injured and it was held that there was no evi
dence of negligence. XVhere the plaintiff was travelling on a 
ticket good to a certain station, but for her own convenience was 
carried to a place a short distance beyond, to where a platform 
had been erected by a private person for his own purpose hut 
with the company’s consent, it was hold that she could not re
cover for the injuries suffered in walking along the platform 
owing to some alleged defect in it: Burke v. British Columbia, 
etc., H.W. Co., 7 B.C.R. 85. In dies v. Great Western H.W. Co., 
36 U.C.R. 360, a passenger who was slightly intoxicated was 
found dead a little beyond the station at which lie was to alight 
and the evidence as to whether the train stopped at the station 
long enough to enable passengers to get off was contradictory, 
but then- was nothing to show how the deceased met his death. 
Held that there was no evidence of negligence for a jury; hut 
see Delahanty v. Michigan Central H.W. Co., 3 (’an. Ry. ('as. 
311, reversed 4 Can. Ry. Cas. 451. In that case a drunken pas
senger was put off at a small station near the Niagara River with
out being given into the charge of anyone, and he afterwards 
strayed after the train on which his luggage remained, and 
jumped or fell from a bridge and was drowned, and it was held



Sec. 258] STATIONS. 373

that the defendants were not liable. In Haitian v. (Ireat Western 
fi ll'. Co., 30 I’.C.C.P. 80. an intending passenger, who was a 
little late, tried to board a moving train and struek against an 
obstacle on the platform and was hurt. It was held that he 
could not recover. Where, after calling out the name of the 
next station, a train was slowed up on approaching and passing 
it. but was not fully stopped, it was held that there was evi
dence of an invitation to alight, and of negligence in not 
«topping, and that the plaintiff, who had tried to alight and 
was injured, could recover : Edyar v. Xorthern II. IV. Co., 
4 O R. 201: 11 A.R. 452. Where an attempt to board a moving 
train, even at the conductor’s invitation, entails a patent and 
obvious risk, it may be that the plaintiff would not !>«• entitled 
to recover: Curry v. Canadian Pacific II.W. Co., 17 O K. 65; 
but the mere fact of a passenger getting off a moving train is 
not necessarily negligence. In every case it is a question for the 
jury whether the passenger acted reasonably under the eireum- 
stances, and where a train scheduled to stop at a station did not 
>top long enough to enable passengers to get off, and a passen
ger attempting to alight after the train had started again, was 
thereby injured, he was held entitled to recover : Keith v. Ottawa. 
(t< . II. IV. Co.. 2 Can. Ky. Cas. 23 and 27. The general subject 
of alighting from and boarding moving trains at stations has 
been dealt with at length in 2 Can. Ry. Cas., pp. 37 to 46: see 
P'iftn v. Canadian Xorthern R.W. Co., 1 Alta. L.R. 427. 9 Can. 
Ry. Cas. 251.

Covenants Respecting Stations and Other Works. The 
questi n- arising in cases of this kind are as numerous as the 
cases themselves, for each case depends more or less on its own 
circumstances, and other decisions are useful more for illustra
tion than for the principles they lay down. Railways, when 
taking over other lines, or negotiating for bonuses or franchises 
with municipalities, or certain benefits from the individual 
owners of land, frequently enter into undertakings and make 
pro is.-s which their subsequent policy or a change in the sur
rounding circumstances renders it inexpedient for them for
ever to adhere to. The questions then arise (1) whether the 
covenant was ultra vires of the railway or the other contracting 
Party: 2 what constitutes a fulfilment of it: 3 whether the 
covenant is perpetual or temporary : C4) whether it was waived 
or annulled by subsequent legislation : (5) whether mandamus, 
injunction, specific performance or damages is the proper 
remedy.



374 CANADIAN RAILWAY ACT. [Sec 258

The interests of the public require that a railway should In- 
maintained in the highest state of efficiency without being ham 
percd by conditions which a change in the circumstances of a 
locality may have rendered detrimental, and this has led to a 
somewhat strict interpretation of contracts by railway com 
panics to do certain specified acts or to maintain their line for
ever in a certain condition or position, particularly where these 
contracts may interfere with the railway premises, and conse
quently with the efficient operation of the line itself. As a 
rough working principle, the following may be quoted from 
Fierce on Railroads, page 62: “The construction of written con
ditions should be reasonable and such as will facilitate the 
objects of the enterprise and should have regard to a substan
tial compliance with the agreement rather than to a severely 
literal execution of its terms:” sec People v. Iloldm, h2 III. !♦:!. 
Nevertheless, where an agreement by a railroad to do a certain 
work is explicit, an injunction will be granted restraining the 
railway from operating until it performs a condition precedent 
to its operation, which it has agreed to, for the inconvenience 
to the public by stopping the railway altogether until the con
ditions arc performed is no defence to an action on an acknow
ledged breach of the agreement : Raphael v. Thames Valley R.W. 
Co., 2 Oh. App. 147; the same principle is laid down hy a 
divided Court in Lloyd v. London, Chatham, and Dover R.W. 
Co., 2 D.J. & S. 569. Sometimes in the United States agree
ments requiring a particular location for a station, especially if
excluding any other site for one, have been held to I.... outrarv
to public policy and not binding on the parties on the ground 
that they conflict with public interests: Culler v. Daim. 18 Pick. 
472; Williamson v. Chicago, etc., R.W. Co., 1 Albany L..1. 29; 
Pierce on Railroads, pp. 60 and 513; and in New York subscrip
tions to stock conditioned upon the adoption of a certain route 
have been held void as against public policy: Pierce, p. 60. 
Similar contracts do not appear to have been regarded in this 
light in England. In Raphael v. Thames Valley R.W. Co., L.R. 
2 Eq. 37, Lord Romilly, M.R., refused to grant an injunction 
restraining a railway from operating until a condition was per
formed, on the ground that the rights of the travelling public 
should be considered, but he gave a reference as to damages, 
thus showing that he considered the agreement perfectly valid, 
and on appeal his decision was reversed and an injunction was 
granted regardless of the public interests, the existence both of 
the condition, and of a breach of it, being clear: see L.R. 2 Ch. 
147, and Wilson v. Northampton and Banbury Junction R.W.
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9 Ch. App. 279; Re South-Eastern R.W. Co. v. Wiffin 
(1907) 2 Ch. 366. It will probably bo convenient to consider 
these cases under the ht adingK already suggest oil, as follows:— 

(1) Whfthfr the covenant is ultra vires. This is a question 
too broad to bo elaborately discussed in a note. Whitby v 
(iraml Trunk R.W. Co., 1 Can. By. Cas. 265, is an example of 
provisional directors making a contract which apparently would 
have been binding on the company had it been one within its 
general corporate powers and within those of its co-contractors, 
the town of Whitby. Provisional directors having a general 
pow< r to conduct the affairs of a railway may bind it by an 
informal contract for services performed : Allen v. Ontario and 
llainy Hiver II.W. Co., 29 O.R. 510, and they may perform the 
usual duties necessary to the management of the undertaking, 
such as dismissing employees : 0*DeU v. Ronton and Nora Scotia 
Coal Co., 29 N.S.R. 385 ; their general powers under the 
Canadian Railway Act being defined by section 53, ante; 
but they cannot, of course, bind the company by any con
tracts not expressly or impliedly authorized by its charter : 
Baroness Wenlock v. River Dee Company, 10 A.C. 354 ; Earl of 
Shaftesbury v. North Staffordshire R.W. Co., L.R. 1 Eq 593; 
Ashbury Carriage Co. v. Riche, L.R. 7 ILL. 653. Where, as in 
Whitby v. (irand Trunk R.W. Co., 1 ('an. Ry. Cas. 265, 269, 276. 
tin- contract is with a municipal corporation, it also becomes a 
debatable question whether the latter had the necessary power 
to make the contract. As pointed out by Armour, C.J.O., in 
that case, at p. 273, the power to bonus railways did not exist 
in favour of municipalities in Ontario until 34 Viet, cap. 30 
(().', unless it was provided for in the railway’s Act of Incor
poration : and for this reason such a provision was usually 
inserted in railway charters.

The powers of municipalities in this respect are discussed in 
Canada Atlantic R.W. Co. v. Ottaua, 8 O.R 201, 12 A.R. 234. 12 
S.C.IL 365; llickfnrd v Chatham. 14 A.R. 32, 16 S.C.R. 235; 
(irand Junction R.W. Co. v. Peterborough, 8 S.C.R. 76, 13 A.C. 
136; Quebec Warehouse Co. v. Levis, 11 S.C.R. 666; St. Cesaire 
v. Mr Far! am. Mont. L.R. 2 Q.It. 160, 14 S.C.R. 738 ; Pontiac v. 
Boss. 17 S.C.R. 406; but ns these eases do not deal with the 
powers and duties of railways so much ns of municipalities, they 
are rot now enlarged upon here. As already mentioned, it has 
sometimes been held in the United States that contracts for the 
location of the line or some or one of its stations in a particular 
place have been declared ultra vires : Pierce, p. 513; but no such 
decision, other than the Whitby Case, has been found in Eng-
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liind ur ( unada. Tin' question must always largely turn on 
whether express or implied statutory power has lie n (riven in 
railways to receive lienefils nnd give eovenaiils imposing eurres 
ponding liabilities, and sufficient authority will now generally 
Is: lound either in the Acts of lneor|ioration or in the general 
statutes, if any, incorporated with them. ThelWu/t,, < 
however, authority for the proposition that the directors of i 
railway company have not, without express stautory uutliority.
power to hind it by a contract imposing for all time a .....uliurir
onerous condition. Where validated by statute, sec Corbett v 
South eastern U.W. Vo. (1905), 2 Ch. 280, (1900), J t |, |;

(2) What constitutes a fulfilment of such conditions. This 
must, of course, turn largely upon the form of words used, utul 
no rule can well be laid down, except that performance or imi 
performance must depend upon the language employed. W in : 
the contract requires a certain thing to he done off the railway 
lands, such as the making of a road, as in llaphait v. tin 
Valley U.W. Co., 2 Oh. App. 147; tile building of a road nnd 
wharf and their subsequent maintenance : Wilson v. lunm• 
U.W. Co., L.R. 9 Eq. 28, or an arch : Storcr v. Great IVohrn 
U.W. Co., 2 Y. & O.C.C. 48; specific performance of the agree
ment has been decreed, and a grant of lands subject to making 
such roads, ways and slips for cattle as might lie necessary .sin, 
demon v. Cockrrmnuth Workington U.W. Co., 11 Heav. 4H7: ur 
a covenant not to build any building higher than 18 feet v.ltlnn 
a distance of 8(1 feet from plaintiff's houses: Lloyd v. I.omh.s. 
Chatham and Dover U.W. Co., 2 D.J. & S. 5(18, may be the basis 
for similar relief; and in all these cases the possible del riment to 
the railway was considered to be no answer to a demand for the
enforcement of a covenant deliberately made for valuahl..... .
sidération. In Bickford v. Chatham, 10 0.11. 257, 14 A.It :12. 
and 16 S.C.R. 2.15, these questions were much discussed, anil a 
majority of the judges decided that an agreement to ennstruet 
a freight and passenger station, with nil necessary da
tion, connected by switches, sidings, or otherwise, with another 
road, was not complied with by the erection of a station not usd 
or intended to be usisl, and for which the usual officers, sm-li 
as station master, etc., were not provided, and that the word" 
“all necessary accommodation*' required that grounds anil 
yards sufficient for freight and passenger traffic in ca*e the 
station were used, should lie provided. Strong. 1., in that eno* 
also, held that the words employed did not amount to a covenant 
to run trains to that station or make any other use of it: see 
16 S.C.R., at pp. 279, et srq. The words “erect, set up and con
struct a station” do not impose an obligation to use it after it
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has lieen built: Wilson v. Northampton BAV. ('o.f 9 Ch. App. 
279, and “to make, form and construct, and thereafter maintain 
go long as the aame shall he of convenience, a siding connected 
with their railway at It., together with all necessary approaches 
thereto, for publie use for the reception and delivery of goods, 
wares, merchandise, and other matters, and things to and from 
the surrounding neighbourhood,” does not mean to make a “sid 
inf with all proper conveniences connected therewith,” and does 
not lay any obligation upon a railway company to build sheds 
in addition to the siding: Lytton v. Great Northern BAY. Co., 
2 K. & el. .‘194. These eases seem to suggest that where specific 
performance is asked, the minimum of relief will be granted, and 
no more will be decreed in the plaintiff’s favour than the very 
words of the contract call for. It may In* that where damages 
an- granted, a more liberal view will be adopted. In British 
Columbia it has I teen held in a judgment given upon a demurrer, 
that the fact of an injunction having been granted restraining 
the further prosecution of the work agreed to be done is a good 
defence to an action brought for damages for non-performance 
of the contract: Attorney-General v. Canadian Bacific If.IV. Co.,
I H.C.R., Part II., .‘150; Attorney-General for British Columbia 
v. Canadian Carific B. IV. Co., 8 Can. Ry. Cas. 1140.

3. Whether a covenant is perpetual or temporary depends 
again upon the construction of each particular contract. The 
rule may be stated in general terms to be that there is no prin
ciple or policy of the law which will prevent such a covenant 
from being construed as perpetual, if apt words are used, but 
unless the wording or the context absolutely requires it, such 
contracts, if lived up to in good faith for a reasonable period, 
will not be construed as perpetually binding upon a railway 
company where, in the course of time, new conditions or a pro
per change of policy in the management of the road call for a 
departure from the eantraet : Toronto v. Ontario and Quebec
II W. Co., 22 0.1?. .‘144, citing Tiras BAY. Co. v. Marshall. 1.16 
V.S.R. 493. For instance, in Geauyeau v. Great Western BAY. 
Co., 25 Or. 62. 3 A.R. 412, a covenant to establish a station does 
not mean to permanently establish and maintain one. nor has n 
covenant to “place” a station any more extended effect: Jessup 
v. Brand Trunk BAY. ('o„ 7 A.R. 128 : but a covenant to “erect, 
locp and maintain ... a permanent freight and passenger 
station” was, in Township of Wallace v. Great Western BAY. 
Co., 25 Or. 86, 3 A.R. 44. construed as perpetual.

The«e three eases and that of Bickford v. Town of Chatham, 
14 A.R. 32, 16 S.C.R. 235, were reviewed in Nottawasaya v. 
Uamiltnn and North-Western BAY. Co.. 16 A.R. 52, where it
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was livid again that the word “ establish” does not mean to per- 
inauently maintain, that a consent judgment to restrain defend- 
auts from waning to maintain stations which they had agreed 
to maintain for seven years does not extend their liability 
beyond the seven years, and that evidence of verbal statement* 
made by directors that the agreement was intended to he per- 
petual was inadmissible. Where there is, however, a definite 
condition in a bond to remain independent for twenty-one year*, 
and within that period the railway amalgamates with another, 
there is a clear breach of the condition, and the amount secured 
by the bond being the amount paid to defendants, was recovered 
as liquidated damages: llalton v. Grand Trunk /MV. ]!l 
A.R. 252. 21 8.C.R. 716.

In Texas Railway Co. v. Marshall, 166 U.8.R. a cove
nant to “permanently establish” a terminus at the city of Mar
shall was held to be satisfied by establishing its works there “in 
the ordinary course of its business, with the purpose that it 
should be permanent,” even though subsequent events rendered 
a change of policy and a removal of its terminus necessary in 
the best interests of the road ; and this principle has ....... adopt
ed in Toronto v. Ontario and Quebec II.IV. Co., 22 O.R. ;I44. 
already cited.

4. Whether a covenant by a railway company has him 
waived by the parties or annulled by subsequent leyislatios. 
The parties to a contract may, of course, by express words, 
waive their rights under it, and a similar result follows where 
an intention to waive van be gathered from their acts, and so 
where an agreement called for a first-class station, and the 
plaintiff or Ins predecessors saw the building put up and made 
no objection then or for several years after, it was held that he 
was precluded from showing that some other kind of station w;h 
intended: Hood v. Xorth-Eastcrn II.IV. Co., L.R. 8 Kq. (Mi. .'> 
Chy. f>25. As to the abrogation of such contracts by subsequent 
legislation, there is nothing in the Canadian constitution to pre
vent a legislature, in whom the general right of legislating upon 
a question is verted, from annulling a contract already made, 
unless it be the general powers of disallowance contained in the 
British North America Act, ami so we have no need to discuss 
the constitutional question so often debated in tin1 Viiifed States 
(see, for instance, 25 American Law Register, 81), but, at the 
same time, where amalgamations, consolidations or re arrange
ments are entered into and legalized by statute, all existing 
liabilities are generally expressly saved, so that while railway 
companies have pleaded that their obligations have been annul
led by special Act, this defence has not been judicially upheld.
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See particularly Cayley v. Cobourg, Bett rborough ami Marmora 
ft.iv. Co., 14 Gr. 571 ; Attorney-Central v. Birmingham, 15 Ch. 
1). 423, and Fargey v. Grand Junction K.W. Co., 4 O.R. 232. 
The rule laid down by Mr. Justice Osier, at p. 243 of this case, 
is that ** where the terms of a statute are not imperative, but, 
as here, optional or permissive, the fair inference is that the 
Legislature intended that the discretion as to the use of general 
powers thereby conferred, should be exercised in strict conform
ity with private rights:” see also Edinburgh and Glasgow BAY. 
(jo. v. Campbell, 9 Law Times N.S. 157, 4 Macq. H.L. 570.

5. Whether mandamus, injunction, specific performance, or 
damages is the proper remedy. The writ of mandamus is a 
command issuing in the King’s name to perform a plain legal 
duty, and is usually employed only where no other sufficient 
remedy can be had in the Courts. Where, as is fequently the 
case, agreements in which railways are concerned are legalized 
and validated by statute, there is not only a binding duty but 
a legal obligation imposed, and in such cases where there is a 
speedier and more ample remedy by writ of mandamus, that has 
been granted in lieu of damages : Ex p. The Attorney-General 
of St w Brunswick, Be The Sew Brunswick and Canada BAY. Co., 
17 X.B.R. (367 ; but where an equally efficient remedy may be 
had in an action, a writ of mandamus will not be granted : Que
bec v. Montreal and Sorel BAY. Co., 7 L.N. 5. Or where the 
applicant has an adequate remedy under the Railway Act for 
the purpose of enforcing the terms of the Special Act, Be Robert
son v. Grand Trunk BAY. Co., b Can. Ry. Cas. 490 ; affirmed 
Grand Trunk BAY. Co. v. Robertson, 39 S.C.R. [19091. A.C. 
325. 7 Can. Ry. Cas. 267, 9 Can. Ry. Cas. 149. For an 
interesting article on the history of this proceeding and its ex
tension in modern times, see 102 Law Times Journal, p. 420.

In Ontario, where debentures were issued under the provis
ions of a statute, a mandamus was granted upon the application 
of creditors, who became entitled to the debentures upon the 
company's default in paying advances, for registration as 
holders of the debentures so as to enable them to vote : Be Thom
son and the Victoria BAY. Co., 8 I\R. 423; see also Be Osier v. 
Toronto. Grey and Bruce BAY. Co., 8 1\R. 506; Be Johnson v. 
Toronto, Grey and Bruce BAY. (Jo., ibid., p. 535.

It has been stated by Mr. Justice Gwynne. in Grand Junc
tion BAY. Co. v. Peterborough, 8 S.C.R. at pp. 121. et scq.. that 
the prerogative writ of mandamus is not in Ontario applicable 
as a remedy to enforce specific performance of what are in 
effect mere personal contracts, even though validated by statute, 
and that such relief must be obtained in an action, and this
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decision was followed in Be Canada Atlantic B.W. Co. v. Cam 
bridge, 3 O.R. 291, Corbett v. South-Eastern if.IV. Co., ante. 
Hut in Kingston v. Kingston, etc., Electric If.IV. Co., 28 O.R. 
399, 25 A.R. 462, it was decided that the prerogative writ of 
mandamus can only be obtained on a motion and not in an action, 
and that it is not a remedy which can be employed to enforce 
rights under a contract, even though the contract has received 
legislative sanction : lie London, Huron, and Bruce BAY. Co., 
36 U.C.R. 93; Be Hamilton and North-Western B.W. Co., 39 V.C. 
It., at p. Ill, and Kingston v. Kingston, etc., B.W. Co., 25 A.R.. 
at p. 469.

Injunction or Damages The general principles upon which 
the Courts act in granti or refusing an injunction (manda
tory or otherwise), were discussed in Shelfcr v. London Electric 
Lighting Co. (1895), 1 Ch. 287, and the following general rules 
laid down by A. L. Smith, L.J., bear sufficiently upon our suit, 
jeet to be quoted: (1) If the injury to the plaintiff’s legal right 
is small ; (2) and is capable of being estimated in money ; (3) 
is one which can be adequately compensated by a small money 
payment ; (4) and the case is one in which it would be oppres
sive to the defendant to grant an injunction, damages in lieu of 
an injunction may be awarded.

If these four requirements are found in combination in a 
ease, then damages in substitution for an injunction may he 
given.

There is a fifth general rule well illustrated by the case of 
Kingston v. Kingston, Portsmouth and Cataraqui Electric //.IV. 
Co., 28 O.R. 399, 25 A.R. 462, where the Court would not grant 
a mandatory injunction to compel a railway to run ears over 
the whole of its line during the whole of tiie year, because it 
could not see to the enforcement of such a decree in all its 
details: see also Bickford v. Town of Chatham, 16 S.O.R. 235. 
where the same rule was laid down. In Wilson v. Northampton, 
etc., R.W. Co., L.R. 9 Ch. 279, defendants frankly admitted their 
breach of a covenant to erect a station and other works and 
offend to pay damages, but resisted plaintiff’s claim for an in
junction. The Court, while condemning the defendants’ conduct 
as a breach of faith, directed on inquiry ns to damages on the 
ground that in this way justice could better be done to the 
plaintiff than by a decree for specific performance, ns the terms 
of the contract were indefinite, and the Court by specific per
formance could only give the plaintiff the very minimum of what 
was expressed, whereas in an inquiry as to damages, everythin? 
might be presumed in favor of the plaintiff. The principles 
invoked in these cases are laid down also in St. Thomas v. Credit
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Valley R.W. Co., 7 O.R. 332, where plaintiffs sought to compel 
defendants to run to a certain point in St. Thomas pursuant 
to agreement, but this was held unenforceable and damages were 
given instead, and in Brussels v. Ronald, 11 A.R. <>05, at p. <114.

On a subsequent occasion (St. Thomas v. Credit Valley B.W.
Co., 15 O.R. 673), it was held that the measure of damages which 
the city might recover for breach of this agreement would not 
include personal loss or inconvenience suffered by travellers or 
citizens, nor damages for depreciation of property, but would 
include damages for loss of taxes arising from such depreciation.

The English cases in which an injunction or specific per
formance were granted were reviewed by Maelenuan, J.A., in 
his dissenting judgment in Kingston v. Kingston, etc., Electric 
R.W. Co., 25 A.R., at p. 472, et seq. It may be noted that spe
cific performance or an injunction is more readily granted 
where something is to he done off the line of railway, while 
damages are the more frequent form of relief where the other 
remedies would interfere with the operation of the road. In 
Sanderson v. Cockermouth R.W. Co., 11 Bcav. 497, specific per
formance of a contract to construct and maintain roadways and 
slips for cattle was decreed. In Lytton'v. Great Northern R.W.
Co., 2 K. & J. 394, a similar decree was made for the construc
tion of a siding with approaches. In Lindsay v. Great Northern 
R.W. Co., 10 Ilare 664, a company was restrained from passing 
a station without stopping, and see also Rigby v. Great Western 
R.W. Co., 2 Ch. App. 44. In Hood v. North Eastern R.W. Co.,
8 Eq. 666, 5 Ch. 525, and Wallace v. Great Western R.W. Co., 3 
A.R. 44, railway companies were ordered to erect stations. In 
Wilson v. Furness R.W. Co., 9 Eq. 28, a road and wharf, and in 
Raphael v. Thames Valley R.W. Co., 2 Ch. 147, a road and 
approaches were ordered to be built, and in Storer v. Great 
Western R.W. Co., 2 Y. & C.C.C. 48, an archway was ordered to 
be built pursuant to a contract in that behalf, but where there 
was a contract to erect a station with switches, sidings and all 
necessary accommodation, and to keep a stationmaster and other 
officers there, and to stop all ordinary trains there, and use that 
station as the main station, it was held that such an agreement 
could not be speeifieallv enforced : Bickford v. Chatham, 10 
O.R. 257, 14 A.R. 32, 16 S.C.R. 235.

Wages.

259. In every case in which the Parliament of Canada votes Cuntnt 
financial aid by way of subsidy or guarantee towards the coat1*1*- 
of railway construction, all mechanics, labourers or other per-
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sons who perform labour in such construction shall be paid 
such wages as are generally accepted as current for competent 
workmen in the district in which the work is being performed ; 
and if there is no current rate in such district, then a fair and 
reasonable rate.

Minietvr 2. In the event of a dispute arising as to what is the eur- 
determtnv. rent or a fair and reasonable rate, it shall be determined by 

the Minister, whose decision shall be final. 3 E. VII., c. 58, s. 
205.

This section is the same as section 205 in the Act of 1003. 
with a difference in paragraphing.

Similar legislation is to be found in various provincial enact
ments which grant subsidies to railways and which impose as a 
term of payment a provision that all workmen employed on the 
undertaking shall be paid the current rate of wages in the 
locality. See, for instance, 4 Edw. VII., cap. 18, sec. 02 (Ont.), 
and similar general provisions for payment of labourers employed 
on public works or on railways chartered by the Province, con
tained in R.S.O. (1897), cap. 155, see. 5.

The above provision is so general in its terms that it would 
appear to be necessary for subsidized railways to exact a similar 
stipulation from all persons to whom they let a contract for the 
construction of any portion of their roads which may be sub
sidized.

The term “Minister” employed in this section refers to the 
Minister of Railways and Canals under section 2 (17), ant(, and 
not to the Minister of Labour.

Inspection.

Appoint- 260. Inspeeting engineers may be appointed by the Minister 
inspecting or the Hoard, subject to the approval of the Governor in Council.
engineers.
Duties. 2. It shall be the duty of every such inspecting engineer,

upon being directed by the Minister or the Board, as the case 
may be, to inspect any railway, or any branch line, siding, or 
portion thereof, whether constructed, or in the course of con
struction, to examine the stations, rolling stock, rails, road bed, 
right of way, tracks, bridges, tunnels, trestles, viaducts, drainage, 
culverts, railway crossings and junctions, highway and farm 
crossings, fences, gates, and cattle-guards, telegraph, telephone,
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or oilier hues of electricity, and all other buildings, works, 
structures, equipment, apparatus, and appliances thereon, or to 
be constructed or used thereon, or such part thereof as the 
Minister, or the Board, as the ease may be, may direct, and forth
with to report fully thereon in writing to the Minister or the 
Board, as the ease may be.

3. Every such inspecting engineer shall have the same rower* of
impeetlon.powers with regard to any such inspection as are by this Act 

conferred upon a person appointed by the Board to make an 
inquiry and report upon any matter pending before the Board.

4. Every company, and the officers and directors thereof, Duties ,,f 
shall afford to any inspecting engineer such information asS^ung 
is within their knowledge and power, in all matters inquired engTnwre* 
into by him, and shall submit to such inspecting engineer all
plans, specifications, drawings and documents relating to the 
construction, repair, or state of repair of the railway, or any 
portion thereof.

5. Every such inspecting engineer shall have the right, {JJJJIJjy 
while-engaged in the business of such inspection, to travel ^eytravel 
without charge on any of the ordinary passenger trains run- Jjjÿde- 
ning on the railway, and to use without charge the telegraph wires 
wires and machinery in the offices or under the control of any
such company.

6. The operators, or officers, employed in the telegraph Transnn *- 
offices or under the control of the company, shall, without un- telegrams, 
necessary delay, ol>ey all orders of any such inspecting engineer
for transmitting messages.

7. The production of his appointment in writing, signed by proof of 
the Minister, the Chief Commissioner, or the Secretary shall be authority, 
sufficient evidence of the authority of such inspecting engineer.
1 E. VII.. e. 58, s. 20fi.

Sub-sections 1, 2 and 3, appeared for the first time in section 
206 of the Act of 1003. Rub-section 4 has remained the same 
since the Act of 1888, when it first appeared in section 26. Sub
section f> is the same as in section 206 in the Act of 1003, where 
for the first time the right to travel was limited to “ordinary
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passenger trains.” Sub-section (> is tin* same ns wet it,n l‘ih; „f 
tin* Act of 1903, with the exception of the penalty for whieli see 
section 4(1.'), post. Suh-seetion 7 corresponds to suh-section 7 of 
section 20(i of the Act of 1903. For penalty for obstructing in 
speeding engineer, see section 400, post.

261. No railway, or any portion thereof, shall he opened 
for the carriage of traffic, other than for the purposes of the 
construction of the railway by the company, until leave there
for has been obtained from the Board, as hereinafter provided.

2. When the company is desirous of so opening its railway, 
or any portion thereof it shall make an application to the 
Board for authority therefor, supported by affidavit of its presi
dent, secretary, engineer or one of its directors, to the satis
faction of the Board, stating that the railway, or portion there
of, desired to be so opened, is in his opinion sufficiently com
pleted for the safe carriage of traffic, and ready for inspection.

3. Before granting such application, the Board shall direct 
an inspecting engineer to examine the railway, or portion thereof, 
proposed to be opened.

4. If the inspecting engineer reports to the Board, after 
making such examination, that in his opinion the opening of 
the railway or portion thereof so proposed to be opened for the 
carriage of traffic, will be reasonably free from danger to the 
public using the same, the Board may make an order granting 
such application, in whole or in part, and may name the time 
therein for the opening of the railway or such portion thereof, 
anti thereupon the railway, or such portion thereof as is author
ized by the Board, may be opened for traffic in accordance with 
such order.

5. If such inspecting engineer, after the inspection of the 
railway, or any portion thereof, shall report to the Board that, 
in his opinion, the opening of the same would be attended with 
danger to the public using the same, by reason of the incom
pleteness of the works or permanent way, or the insufficiency 
of the construction or equipment of such railway, or portion
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thereof, lie shall state in his report the grounds for such opinion,
and the company shall be entitled to notice thereof, and shall NuUw
he served with a copy of such report and grounds, and the Hoard
may refuse such application in whole or in part, or may direct Bmnimay
a further or other inspection ami report to he made.

<1. If thereafter, upon such further or other inspection, or further
.. . , , . . , inspection.upon a new application under this section, the inspecting 

engineer reports that such railway, or portion thereof, may he 
opened without danger to the public, the Board may make an 
order granting such application in whole or in part, and may 
name the time therein for the opening of the railway, or "uchjjjy* 
portion thereof, ami thereupon the railway, or such portion 
thereof as is authorized by the Board, may lie opened for trallie 
in accordance with such order.

7. The Board, upon being satisfied that public convenience ix»Veto 
will he served thereby, may, after obtaining a report of antïflé. 
inspecting engineer, allow the company to carry t rallie over any 
over any portion of the railway not opened for the carriage 
portion of the railway not opened for the carriage of traffic in 
accordance with the preceding provisions of this section. 3 Kdw.
VII.. e. f)8, s. 207, as amended 0 and 10 Kdw. VI I., e. 50, s 0.

This section is practically tin* same as section 207 in the Act 
of 1903, omitting the penalty clause for which see see. 384, post; 
and the word “freight” which formerly appeared before 
“traffic” in the third line of sub-sec. 7.

It is based upon the English Regulation of Railways Acts.
5 & ♦» Viet., cap. 55, sees. 45 and 40, and 30 & 37 Viet., cap. 70, 
see. (i, the latter section being in most respects similar to sub
section 4. supra.

1 ’util a railway is declared to be open for public traffic the 
company is not subject to the liabilities of common carriers, 
nor hound as such to carry whatever traffic is offered, unless 
it has invited the public to use it or 1ms held itself out as ready 
to receive ordinary traffic: Macrae v. Canadian I'acific //.IV.
IV. Mont. Ij.R. 4 Q.B. 101. Browne v. BrockvUle <f: Ottawa 
H.W. Co., 20 U.C.R. 202, is a case in which the liability of a 
railway company for the negligence of a contractor while the 
road was under construction, was somewhat discussed ami the 
opinion was expressed, though no definite decision was given, 
that under such circumstances the company would not be liable 
for injuries due to the contractor’s negligence.
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Where the down line of a railway had been approved in 
England under 36 and 37 Viet., cap. 76, sec. 6, (similar to sub- 
section 4, supra), and the up line, though not approved, had also 
been open for traffic, an injunction restraining the use of 
the up line by the company was granted at the instance of the 
Attorney-General and it was held that the Hoard in England 
was not functus officio because it had approved of the opening 
of the down line. It was also held that the Court would nut 
review the decision of the Hoard nor the grounds on which the 
Inspector had based his report. The Hoard having declared 
its decision, that, without more, was sufficient to enable the 
Court to act at the instance of the Attorney-General. Attorney- 
General v. Oxford, etc., /MV. Co., 2 W.R. 330, followed and 
approved: Attorney-General v. Cockcrmouth, L.R. 15 Eq. at 
p. 178. The mere fact that an illegal net is being committed, 
such as the attempt to operate a new railway or portion thereof 
before the sanction of the Hoard is obtained, is sufficient in all 
such cases to justify an injunction at the instance of the Attor
ney-General without proof of the existence of any actual dam
age : Attorney-General v. Shrewsbury Bridge Co., 21 Cli.D. 
752; Attorney-General v. London cf* North-Western /MV. f'o., 
(1900), 1 Q.li. 78.

The prohibition contained in this section is equally appli
cable to the whole railway or to a portion thereof. After operat
ing a line for some years after it had been approved, a rail
way laid a new line parallel to their main line for about a mile 
and substituted a new for an old junction at a point nearly 
opposite to the old one and also made two new stations on the 
new line ; it was hefd that the new portion should not have hen 
used without previous notice to the Hoard of Trade: Attorney- 
General v. Great Western It. IV. Co., L.R. 7 Ch. 707.

Where an inspector under the corresponding English sec
tion reports that the opening of a railway will be attended 
with danger to the public by reason of tin* incompleteness of 
the works and gives the grounds of bis decision, the provisions 
of the statute are satisfied, the Hoard of Trade has exclusive 
jurisdiction in the matter, and the Court will not enter into 
the question whether the reasons given by the Inspector do n<>t 
show on their face that he has come to a wrong conclusion. 
Attorney-General v. Great Western K.W. Co., 4 Ch. IX 735. 
The railway can only be opened for traffic upon application hy 
the company. Central Saskatchewan Board of Trade v. 0. T. T. 
By. Co., 10 Can. Ry. Cas. 135.

The mere fact that the work has been approved by an officer 
or the Hoard appointed to supervise or inspect it would not
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relieve the company from negligence for any subsequent defect 
whereby an accident happens; see notes to section 247, (e), ante.
Section 306 (4), infra, also expressly provides that no inspection 
shall relieve the company from any liability otherwise imposed 
by law.

262. Whenever any complaint is made to the Board, or theWhen ral1;, * , * way out of
Board receives information, that any railway, or any portion MP*ir 
thereof, is dangerous to the public using the same, from want 
of renewal or repair, or insufficient or erroneous construction, or 
from any other cause, or whenever circumstances arise which, 
in its opinion, render it expedient, the Board may direct an 
inspecting engineer to examine the railway, or any portion inspection, 
thereof.

2. The Board may, upon the report of the inspecting en-Hoard may 
gineer, order any repairs, renewal, reconstruction, alteration repairs.
or new work, materials or equipment to be made, done, or furnish
ed by the company upon, in addition to, or substitution for, any 
portion of the railway, which may, from such report, appear 
to the Board necessary or proper, and may order that until 
such repairs, renewals, reconstruction, alteration, and work, 
materials or equipment are made, done and furnished to itsN*yenjoin 
satisfaction, no portion of the railway in respect of which such meantime 
order is made, shall be used, or used otherwise than subject to 
such restrictions, conditions and terms as the Hoard may in such 
order impose.

3. The Board may by such order condemn and thereby forbid Roll)nK
further use of any rolling stock which, from such report, it may 
consider unfit to repair or use. 3 E. VII., c. 58, s. 208. dwn,,*d-

The Board has repeatedly ruled that such reports are not 
subject to public inspection aud has declined to allow them to be 
produced at coroners inquests.

For penalty see section 385, post.

263. If in the opinion of any inspecting engineer, it is inFpwting
dangerous for trains to pass over anv railway, or anv portion m*> inrwd 
, „ -il . . ■ operation

thereof, until alterations, substitutions or repairs are made
thereon, or that any of the rolling stock should be run or used, By notice 
the said engineer may. by notice, in writing,—

fo) forthwith forbid the running of any train over such 
railway or portion of railway ; or,
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Whet 
notice ehell .

(5) require that the same be run only at such times umfo 
such conditions, and with such precautions, as he by such notice 
specifies; and,

(c) forbid the running or using of any such rolling stock.

2. Such notice shall state the reasons for such opinion of the 
inspecting engineer, and distinctly point out the defects or the 
nature of the danger to he apprehended.

service of 3. The notice may be served upon the company owning, run
ning, or using such railway or rolling stock, or upon any officer 
having the management or control of the running of trains upon 
the railway, or the management or control of the rolling stock.

Action of 4. The inspecting engineer shall forthwith report such notice 
to the Board, which may either confirm, modify, or disallow the 
act or order of such engineer.

thereof. 5. Notice of such confirmation, modification or disallowance, 
shall be duly given to the company. 3 E. VII., c. 58, s. 209.

For penalty see section 385, post.



PART IX.
Operation op Railway.

Trains—
Equipment, apparatus and appliances, sees. 204 to 267.
Working of trains and accommodation, secs. 26!) to 285.
Carriage of mails, naval and military forces, etc., sec 289.
Dangerous commodities, secs. 286 and 287.
Packing of frogs and switches, sec. 288.

Telegraphs and telephones, secs. 290, 291.
Accidents, secs. 292, 293.
Animals at large, secs. 294, 295.
Weeds on company’s land, see. 296.
Prevention of, and liability for, fires, sees. 297, 298.
Purchase of railway by person without corporate power to

operate, sec. 299.
Railway constables, secs. 300 to 305.
Actions for damages, sec. 306.

General Note on Negligence in Operating Railways.

The subject of negligence in failing to comply with the pro
visions of the statute respecting the operation of railways will 
be dealt with under their patieular heads : but the following 
general remarks are made by way of introduction.

Breach of Statutory Duty. It has been said that where there 
is a duty imposed by a statute such as the “Factories Act” of 
Ontario for which a penalty is provided, a person injured has 
no civil right or remedy of suing for damages which he person
ally suffered through the breach of the statute : Roberta v. Tay
lor. 81 O.R. 10; hut the principle of this case was disaffirmed 
and over ruled by the Court of Appeal for Ontario, in Fahey 
v. Jcphrott, 2 O.Ij.R. 449, reversing the judgment of Street, J., 
at the trial, reported 1 O.L.R. 18.

This may now be considered as settled law, as the same prin
ciple was laid down in England in droves v. Wimhorne (1898), 
2 Q.lt. 402, and in the later Canadian cases of Myers v. Sault 
Sb. Marie Pulp Co., 3 O.L.R. 600; Sault Ste. Marie Pulp Co. v. 
•Vi/m, 33 S.C.R. 23; and Billing v. Semmens, 7 O.L.R. 340, 
8 O.L.R. 540. This rule cannot be said to exist in the Pro
vince of Quebec, where the Factories Act is treated as a police 
regulation only and not as affecting the civil responsibility of 
employers towards their employees : Montreal Rolling Mills v. 
Corcoran, 26 S.C.R. 595.

(389)
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So far, therefore, as railway companies come within the 
provisions of any Provincial Factories Act (except the (juebet 
Statue) in regard to the use of machinery or premises within 
the meaning of that Act, in may be taken that even though nu 
civil right of action is provided by the statute, a person in
jured owing to failure to comply with it, may recover damages 
based upon the company’s negligence in failing to provide 
statutory safe-guards exacted for his protection.

A similar question arises under the Railway Act because 
there are many sections imposing special duties upon railways 
for which no express civil remedy is given. By section 427 
infra which prescribes penalties for any act or omission contrary 
to the statute for which no specific penalty is named, it is 
also provided that a company “that does or omits to do any
thing required by the Act” is liable to any person injured there
by for the full amount of damages sustained by such act or 
omission. In Curran v. Grand Trunk R.W. Co., 2f> A.R. 407, 
sec. 289 of the Act of 1888, corresponding to sec. 427 of the 
present statute, was considered and it was laid down that, 
not only did the section give a right of action to anyone in
jured on account of a breach of the Railway Act, but that in 
the case of a workman thus injured, he was not limited to the 
damages given by the “Workman’s Compensation Act” of 
Ontario, but ought to recover, in the terms of the statute, “the 
full amount of damages sustained.”

A provision in the Provincial Railway Act of Nova Scotia 
analagous to section 276 of the Railway Act was recently con
sidered by the Supreme Court and it was held that the de
fendants were liable for an injury to a workman caused by 
a breach of the statutory duty to station a person on the last 
car of a train moving reversely and could not take advantage 
of the defence of common employment in the absence of evi
dence that their rules required a man to be so stationed: 
McMullin v. Nova Scotia, 7 Can. Ry. Cas. 198.

See also Washington v. Grand Trunk R.W. Co., 24 A. R. 183. 
28 8.C.R. 184; Grand Trunk R.W. Co. v. Washington iW. 
A C. 275. Lamond v. Grand Trunk R.W. Co., 7 Can. Ry. fas. 
401.

TAability to Public for Servant's Negligence. In consider
ing whether a master is liable for the acts of his servant re
sulting in injury to a third person or persons, the question in 
each case is whether the servant acted within “the scope of his 
employment,” and if the answer is in the affirmative, the master 
is liable for the consequences even though what the servant
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did was wrongful and may have been contrary to the express 
instructions of the master: Li m pus v. London (Jetterai Omnibus 
Vo., 1 II. & C. 526; Boulton v. London, etc., R.W. Co., L.R. 2 
(j.B. 534; Allen v. London, etc., ll.W. Co., L.R. 6 Q.B. 65; 
Emerson v. Niagara Navigation Co., 2 O.U. 528 ; Coil v. Toronto 
ll.W. Co., 25 A.R. 55; Steadman v. Baker 12 Times, L.R. 451 ; 
Hanson v. Waller (1901), 1 K.B. 390; Daivdg v. Hamilton, t ie., 
R.W. Co., 2 Can. Ry. Cas. 196; and this rule is applied so as 
to render a railway company liable for a circular issued by its 
general manager which was found to be libellous, as it was 
considered that the manager had sufficient authority, acting in 
the course of his duty, to render his employers liable for a libel 
upon one of their conductors : Tench v. Great Western ll.W. Co., 
32 U.C.R. 452, 33 U.C.R. 8. If, however, the company itself 
had no right to do the act complained of, then it would be im
possible to delegate to an employee power which the company 
does not possess, and could not lawfully exercise, and there is no 
liability for acts of such a nature done by a servant arising 
from any theory of the delegation of an implied authority, and 
so. where a railway company had power to arrest for non-pay
ment of a passenger's fare, but had no power to arrest for non
payment of freight shipped by a customer, it was held that it 
could not be made liable to a person arrested by its station- 
master for failure to pay freight on goods shipped: Boulton v 
London, etc., R.W. Co., L.R. 2 Q.B. 534, and where a railway 
constable made an arrest upon suspicion of theft, some time after 
the offence was supposed to have been committed, it was held 
that no authority could be implied, the railway company having 
no authority to do w hat the constable hail done : Thomas v. 
Canadian I’acific R.W. Co., and Bush v. Canadian Pacific R.W. 
Co.. 6 Can. Ry. Cas. 372.

The onus of proving that a servant was acting within the 
scope of his duty or authority is on the plaintiff, and therefore 
where an omnibus driver was absent and the conductor drove 
it and no evidence was given that he had any right to do so, a 
person injured by the conductor’s negligence or negligent driv
ing was unable to recover damages from the owner : Beard v. 
London C( ncral Omnibus Co. (1900), 2 Q.B. 530.

Where a baggageman assaulted a passenger, it was held that 
the defendants were not liable because he did not act as their 
servant “or in pursuance of his powers”, Cunningham v. Grand 
Triad,- ll.W. Co., 31 U.C.R. 350, but a company has been 
held liable w here section men in promoting the objects for which 
they are employed did so in a careless or negligent way, thereby
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injuring a third person : Vars v. Grand Trunk R.W. Co., 23 l .V. 
C.P. 143; and where a wrecking crew employed in lifting an 
engine which had been derailed allowed steam to escape, thereby 
frightening plaintiff’s horse ami injuring her, the defendant» 
were held liable : Stott v. Grand Trunk li. IV. Co., ‘24 ! .(’.( I\ 
347. This ease was somewhat near the line, as the circumstance! 
suggested mere horse play on the part of the wrecking crew, 
and not a mistaken attempt to further the master's interests. 
A somewhat similar action decided in a similar way is llam 
mond v. Grand Trunk It.IV. Co., 4 Can. Ry. Cas. 232. That was 
a ease in which the gateman employed to lower gates threw a 
cinder at a l>oy who was leaning on them preventing their being 
raised. The plaintiff’s eye was put out and he brought an action 
against the gateman and the company. It was contended that 
the plaintiff could not recover as the gateman acted out of malice 
and ill-temper, and not in the company’s interests. The fol
lowing quotation from the charge of the Trial Judge (Anglin 
J.) clearly explains the distinction. “Now, what was the object 
with which daman threw that cinderT If he threw it in a 
moment of irritation—annoyed at the boys being on the gatm- 
and not for the purpose of getting them away so that he could 
open the gate, but simply to gratify some spiteful feeling of 
his own against the Iwvs, then it was not an act done in the 
course of his employment, and the railway company would not 
be responsible for it. If, on the other hand, his object was not to 
hit the boy, but to attract his attention and get him away 
from the gates so that they could be opened, you would pro
bably come to the conclusion that he did it in the course of his 
employment—the opening of the gates—and if you reach that 
conclusion then that makes the employers liable for the act 
which the servant did.” This charge was approved by the 
Divisional Court. On this subject see also Sanderson v. Collin*, 
(1904) 1 K.lt. 028; Forsythe v. Canadian Pacific R.W. Po.. 4 
Can. Ry. Cas. 402.

Liability to the Public for Wrongful Acts of Others. Un
der certain circumstances a railway company has been held 
liable to passengers for injuries done by a fellow passenger 
where the conductor knew of the danger of an attack upon the 
plaintiff and failed to prevent it: Plain v. Canadian Pacifie 
R.W. Co., 2 Can. Ry. Cas. 09 and 85: Canadian Pacific li.W 
Co. v. Plain, 3 Can. Ry. Cas. 143, 4 Can. Ry. Cas 4‘20. But 
where the injury’ has been caused by the action of a trespasser 
on a railway company’s premises loosening a brake and allow
ing a car to run down an inclined siding to the highway, where-
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by the plaintiff was injured the defendants were excused : Mc
Dowell v. Great Wetter* K.W. Co., (VMM), 2 K B. Ml. Where 
defendants knowingly allowed a great crowd of intending pas
sengers to congregate on the station platform and did not have 
a sufficient staff to cope with the crowd that might have been 
expected, they were held liable for injuries to persons pushed 
from the platform in the crush : Fraser v. Caledonian PAY. To., 
5 F. (Ct of Kess.) 42. Under certain circumstances the com
pany may also be liable for the negligence of a contractor or 
subcontractor, liallantine v. The Ontario Pipe Line Co., 16 
O.LESM.

The general rule, however, is that a person is not responsible 
for the negligence of an independent contractor when* the work 
to be done could not, in the ordinary course, lead to injurious 
consequences, but being delegated to an independent contractor 
is so negligently carried out by him as to cause injury to an
other: Bourr v. Peate, 1 Q.B.D. 321 ; Pearson v. Cor, 2 C.P.D. 
30. In Williams v. Cunningham, Q.R. 23 S.C. 263, a firm em
ployed the defendants to move their effects from certain 
premises. While doing so a table was lowered from one of the 
upper windows and the plaintiff (who was not an employee of 
the defendants but of the firm whose furniture was being 
moved) while assisting the defendant's servants was injured 
by the table falling on him owing to their earless handling. It 
was held that as the defendants alone had charge of the moving 
and of the operations of their servants they were alone liable 
for the accident. Compare with this Hardman v. Canada At
lantic /MV. Co., 25 O.R. 209. 22 A.R. 292: and Canada Atlantic 
HAY. Co. r. Hardman, 25 S.C.R. 205.

Liability of Master to Serrant. At common law an em
ployer is hound as part of his contract to take reasonable can
in the carrying on of his business so as not to subject those 
employed by him to undue risk, ll he does not do so he will be 
prima facie liable to an action ; Sing ton on Scgligcnce, 175; 
Bartonshill Coal Co. v. lie id, 3 Macq. 266; and he must employ 
competent servants so as to protect other workmen against in
jury from their incompotency ; Sington, supra. But where he 
does so. he is not liable at common law for injury suffered 
""ing to the negligence of a fellow servant, where he has no 
knowledge of his incompetence: Wood v. Canadian Pacifie PAY. 
fV. 30 S.C.R, 110. He must also at common law maintain his 
premises in a reasonably safe condition and must use machinery 
which is reasonably fit and safe for the purposes for which it 
is intended, and if he does not do so he will be responsible in
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damages for any injury which the servant thereby suffers Bar- 
tonshUl v. lit id, 3 Macq. 266; Bartonsliill v. MacHuire, :{ Ma- ij. 
310; Si cord v. Cameron, 1 Sc. Sons. (’as. (2nd ser.) 493; Kiddle 
Lovett, 10 Q.B.D. 005. Hut where the accident happens through
the unauthorized act of a fellow servant, not in ........limer
with, hut, in fact, opposed to the usual system employed, the 
plaintiff cannot recover : Alexander v. Milt s, 7 O.L.R. ]11;| |). 
And the defence that the act complained of was not within the 
scope of the servant’s employment is open to the employer: 
Uoth v. Canadian Pacifie HAY. Co., 4 Can. Ity. Cas. 238 ; Yacaro 
v. Kingston and Pembroke KAY. Co., 11 O.W.R. 830.

If the system is faulty through the absence of some proper 
guard for the workman, that is evidence of negligence for which 
the plaintiff injured may recover : Hisnaw v. Shields, 7 O.LR. 
210, and where a master employs an inexperienced workman 
upon dangerous work it is his duty to instruct and caution him ; 
hut the master may delegate the duty to a competent person, 
and if he does so, will not he liable at comomn law for injuries 
sustained by the servant in consequence of his not being warned 
Young v. Hoffman, (1907), 2 K.B. 04(1.

Common Employment. Before the Workmen’s Compensa 
tion Act, it was held that an employer was not liable for any 
injury caused by the negligence of a fellow servant. That was 
supposed to have been one of the risks which the servant as
sumed as part of his contract .Priestly v. Fou ler, 3 M. & W. 1. 
Some eases already cited bear this out. The same principle 
was adopted in the Cnited States in Fanrell v. Boston /MV. 
Co., 4 Met. (Mass.) 49. And the doctrine has been extended *o 
as to include those who are superintendents and foremen or 
are engaged in a different branch of the master’s business, un
der the terms “fellow servants,” so as to prevent an employee 
from recovering damages where injured by their negligence: 
Wilson v. Merry, L.R. 1 S. & D. 326; Howells v. I.andon. L.R. 
10 Q.B. 62: Hastings v. Le Koi. 10 B.C.R. 9. 34 S.C.R. 177. Burr 
v. Theatre Roiial, 23 Times L.R. 299.

The doctrine of common employment does not exist in (Jiielw 
and there it is no answer to an action for negligence that the fault 
was that of a fellow-servant : The Queen v. F il ion, 24 S.C.R. 482: 
followed The Queen v. (irenier, 32 S.C.R. 42; Asbestos v. Dur 
and, ib., 285.

An employer or his partner are never treated, however, ai 
fellow servants, and a servant could always recover for injuries 
occasioned by their negligence : Ashworth v. Stanwir, 36 h.J.
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Q.B. 183; Wilson v. Merry, supra. Nor is liv regarded us a 
fellow servant even if he works with him : Mellon v. Shaw, 30 
L.J.Q.B. 333. Nor can the master set up such a defence where 
there is a statutory duty actually imposed upon him which his 
servants failed to carry out : droves v. Wimborne (1898), 2 
Q.B. 402: Hillings v. Semmcns, 7 O.L.R. 340, 8 O.L.R. 540; Mc
Mullin v. Nov* Scotia, 7 Van. Ry. (’as. 198.

By various Workmen’s Compensation Acts similar in most 
respects to that passed in Ontario, R.S.O. (1897), cap. 100, see. 
3, it is provided that a master shall be liable under certain cir
cumstances which did not previously exist. Five cases arc given 
by section 3 which provides that the master shall be liable where 
any injury is caused :

1. By a defect in the ways, works, machinery, etc., used in 
the business of the employer.

2. By reason of the negligence of anyone in his service who 
has any superintendence entrusted to him while in the exercise 
of such superintendence.

3. By reason of the negligence of any one in his service to 
whose orders the workmen were bound to conform and did con
form.

4. By reason of the act or omission of any one in his ser
vice done in obedience to the rules or by-laws of his employer or 
in obedience to particular instructions given by the employer or 
anyone having authority from him for that purpose.

5. By reason of the negligence of anyone in his service hav
ing charge or control of railway locomotives, signals or machines.

These are only the substance of what is there cited and the 
Act was further amended and enlarged in Ontario by 62 Vie. 
(2), cap. 18.

The following principles in dealing with this statute in its 
application to railway companies are suggested :

1. This legislation is applicable to railways within the juris
diction of the Federal Parliament : Canada Southern /MV. Co.. 
v. .1 nelson, 17 S.C.R. 316, but it may be doubted whether sec. 
5 of that Act having reference to packing frogs and wing 
rails can apply to a Dominion Railway : Washington v. Grand 
Trunk /MV. Co., 24 A.R. 183. This decision was reversed by 
the Supreme Court; 28 S.C.R. 184. whose judgment was affirmed 
bv the Privy Council (1899) A.C. 275; but the constitutional 
point decided by the Court of Appeal was left untouched, and 
having regard to such decisions as Madden v. Nelson, etc., /MV. 
Co., b B.C.R. 541 ; (1899), A.C. 626. discussed in 2 Cnn. Rv. Cas.
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pp. 200 ami 207, it is probable that sec. 5 of the above Act does 
not apply to Federal Railways.

2. The onus of proof in showing that there is negligence 
within the meaning of the Act (save in one or two instances pro
vided for by 02 Vie. (2), Ch. 18. see. 3) is upon the plaintiff ns in 
other actions: Young v. Owen Sound Dredge Compang, 27 A.R. 
049; but where the machine is dangerous, it is not necessary to 
produce the testimony of eye witnesses to explain how the acci
dent happened and it is open for the jury to draw inference* 
from the facts showing negligence: Goodwin v. Ncwtomlir, 1 
O.L.R. 525; Griffiths v. Hamilton Klee trie Light amt Cataract 
rower Co., 0 O.L.R. 290. It does not follow, however, that when
ever a workman uses a dangerous machine and is injured hy it 
without any negligence on the part of the employer being shown, 
the latter is responsible for the injury unless he can prove neg
ligence on the workman’s part: Walsh v. Whiteleg, 21 (j.B.D. 
371.

3. Ontario Workmen’s Compensation Act is wider in 
its scope than the English statute, for by section 0 as con
strued by the Ontario Courts an employer is liable for an injury 
to his servants due to a defect in the machinery caused hy 
the negligence of a fellow servant employed by the master: 
Markle v. Donaldson, 7 O.L.R. 37(>, 8 O.L.R. (i82. A somewhat 
similar ease decided upon an appeal from the Nova Scotia 
Courts is Grant v. Acadia Coal Co., 32 S.C.R. 427. The point 
was also raised in Srhwoob v. Michigan Central HAY. ('>>.. '• 
O.L.R. 8(1, (» Can. R.v. Cas. 287, where it was held that the de
fendants were answerable for the negligence of a person to 
whom they had entrusted the duty of seeing that a locomotive 
was repaired so as to make it safe for ordinary use. ami it was 
held that if the defendants did not provide for a proper exam 
ination of the locomotive causing the injury and the defect 
would have been discovered if such examination had been made, 
they were answerable at common law for a breach of the duty 
which they owed the person injured of taking reasonable care 
to provide proper appliances and maintain them in a proper 
condition, and if on the other hand they did provide for such 
an examination but it was negligently carried out they werr 
answerable for the negligence of the person to whom they had 
entrusted the performance of that duty. See also Sclmnoh v. 
Michigan Centrai DAY. Co., 13 O.L.R. 548; Glasgow v. Taranto 
Paper Manufacturing Co., 5 O.W.R. at page 108.

4. As already mentioned where there is provision made hy 
statute for certain precautions to be used for the protection of 
an employee and those precautions are not used that is pnwfl
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fa< u evidence of negligence : 1iyert v. Sault Stc. Marie Dutp 
Co., 33 S.C.R. 23; Hilling v. Semmens, 7 O.L.R. 340, 8 O.L.R. 
540; McMullin v. A oca Scotia, 7 Van. Ry. Cas. 198.

5. Where an action is brought and judgment rendered un
der the Workman’s Compensation Act the damages are usually 
expressly limited by statute, and a jury cannot allow more than
the statute permits.

Evidence of Negligence. In all cases there must lx* atlirma- 
tive evidence of negligence and a jury is not justified in ren
dering a verdict upon mere conjecture or guess-work, but the 
liability of the company must Ik* proved either expressly or by 
necessary implication from facts to be submitted to a jury : 
Young v. Owen Sound Dredge Co., 27 A.R. 659 ; Montreal Doll
ing Mills v. Corcoran, 27 S.C.R. 595; Dominion Cartridge Co., 
v. McArthur, 31 S.C.R. 392. This case, however, was reversed 
by the Privy Council on the facts in McArthur v. Dominion 
Cartridge Co. (1905), A.C. 72. Such evidence, however, need 
not be based upon statements of eye witnesses but may be in
ferred by a jury from the facts submitted to them : Griffiths 
v. Hamilton Electric Light tV Cataract Dower Co., fi O.L.R. 290. 
This is emphasized by the judgment of the Privy Council in 
McArthur v. Dominion Cartridge Co., supra, which reversed the 
Supreme Court of Canada and restored the verdict of a jury and 
the judgments of the two lower courts upholding it. The plain
tiff there sued for damages caused by an explosion, and, judg
ment having been given in his favor, the Supreme Court re
versed it on the ground that there was no exact proof of the 
fault which certainly caused the injury. The Privy Council 
however, thought that while proof to that effect may reason
ably be required in particular cases, it is not so w here the acci
dent is the work of a moment and its origin and course incap
able of being detected ; and that an inference as to the cause of 
the accident might fairly be drawn from the fact that the mach
ine at which the plaintiff was working had occasionally failed 
to operate and so rendered an explosion possible.

In cases where expert evidence is employed and is necessary 
and all the expert evidence is in favor of the defendants, a jury 
would not be justified in bringing in a verdict in favor of the 
plaintiff contrary to the evidence so given : Jackson v. Grand 
Trunk II.IV. Co., 2 Can. Ry. Cas. 141, and 156; and where reput
able skilled men adopt the same method which is called in 
question it is impossible to find negligence : Schwooh v. Michi
gan (in rnl I! IV t\. n nt.R St; . 1 Con Rr r UK 919.
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where there is evidence both ways, and it is a question of credi- 
bility, it is for the jury to judge, looking at the evident*, as a 
whole, which side is to be believed. See remarks of Osler, J. A., 
Glasgow v. Toronto Taper Co», 5 O.W.R. 104, at pages KIT ami 
108.

Res Ipsa Loquitur. In some cases the maxim res ipsa loqui
tur is invoked in order to raise a presumption of negligence 
from the mure happening of the act complained of, as ulu iv. 
while plaiutilf was walking along the street in front of a Hour 
dealer’s premises, he was injured by a barrel of flour falling 
from the upper window. In such a case the mere fact of the 
accident without proof of anything more, was evidence of negli
gence proper to go to the jury : Byrne v. Boadle, 33 L..I, Kx. 
VI. Where a brick fell out of a railway bridge which the defen
dant* were bound to maintain and injured a passer-by, shortly 
after a train had passed, the maxim was invoked and the 
plaiutilf recovered: Kearney v. London, etc., R.W. Co., L.R. 
f> 1J.II. 411, t> (j.B. 7.'»!); and so where a coach was overturned 
it was held that the plaiutilf had done enough in giving proof 
of the accident and that the defendant must rebut the pre
sumption of negligence arising from the circumstances: Christ it 
v. Griggs, 2 Camp. 79. In all such cases, however, the presump
tion arising from the accident is not conclusive of negligence 
but may be rebutted: Bird v. Great Northern R.W. Co., L.J. 
Kx. 3; Sington on Negligence 120, (2) the onus then living 
shifted upon the plaintiff to give affirmative proof of negligence: 
Ferguson v. Canadian Pacific R.W. Co., 12 O.W.R. 943.

Res Gestae. In Armstrong v. Canada Atlanta R.W. Co., 
1 Can. Ry. Cas. 444, a statement made by the deceased at the 
time of the accident and shortly before his death, was admitted 
in evidence to explain the accident. The general subject of 
admitting statements made at the time of an accident is dis
cussed in the notes to that case, 1 Can. Ry. Cas. 448. In Ohio, 
etc., R.W. Co., v. Stein, 19 L.R.A. 733, the evidence of statement* 
made to the injured man by the engineer at the time of the 
accident was admitted as evidence and treated as living part of 
the res gestae ami not merely hearsay evidence.

The ease of Armstrong v. Canada Atlantic R.W. Co., wa* 
over ruled on other grounds by the Court of Appeal. 2 Can. 
Ry. Cas. 339, but this point was not touched upon. In thnry 
v.’ Grand Trunk R.W. Co., 4 O.W.R. 23. the subject was con
sidered by MacMahon. J., who in the ease of an accident at a 
station which resulted in the death of the plaintiff's husband
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was asked to admit evidence of statements made by the deceased 
alter the acident and before his death to the effect that the 
defendant’s station agent was to blame, and also evidence that, 
this I icing said in the presence of the agent, he did not deny 
it. It was decided, however, that such statements were made 
too long after the accident to lw treated as part of res gestae.

Subsequent Change of Premises. After an accident has 
occurred attempts have sometimes been made to give evidence 
showing a subsequent change of premises in support of a theory 
that the premises were previously defective. It has been held, 
however, that the mere fact that after an accident the owner 
of the premises lias made changes which he considers will lie 
an improvement, is not evidence that the premises were pre
viously defective and should not be admitted or allowed for con- 
«deration by a jury : Hart v. Lancashire, etc., I!. IV. Co., 21 
L.T.N.S. 261 ; Cole v. Canadian Pacifie li.W. Co., 19 1\R. 105; 
Pudscfi v. Dominion Atlantic K.XV. Co., 27 N.S.R. 498. Rut see 
Toll v. Canadian Pacifu' It.IV. Co., 8 Can. Ry Cas. 291, 294.

Contributorg Neglige nee. Bowen, L.J., in Thomas v. ()uar- 
I, minim. 18 (j.B.D. at page 694 defines contributory negli
gence as follows: “Contributory negligence on the part of an 
owner only means that he, himself, lias contributed to the acci
dent in such a sense as to render the defendant's breach of duty 
no longer its proximate cause.” The subject is discussed at 
length in Sington on Negligence, pages 122 to 132, where var
ious definitions of contributory negligence are given. The effect 
of contributory negligence at common law is to deprive the 
plaintiff of all rig'it of action : Phillips v. (7rand Trunk li.W. 
Co.. 1 Can. Ry. Cas. :I99. Rut the rule in Admiralty in Kngland 
is i:i Mich cases to divide the damages, making the defendant 
♦herefore liable for only half the damages caused by him : Sing- 
ton. page 124; The Bernina, 1-1 A.C. 1 ; and the same rule exists 
in (Quebec in actions under the civil code : Canadian Pacific 
li.W. Co. v. Boisseau, 2 Can. Ry. Cas. 325. at p. 337 ; Paqwt 
v. Dufour, 39 S.C.R. 332.

Some of the more recent cases on the subject of contributory 
negligence are: London and Western Trusts Co. v. Lal:c Prie 
li.W. Co., 5 Can. Ry. Cas. 364 ; Brand Trunk li.W. Co. v. Haim r 
5 Can. Ry. Cas. 59; Preston v. Toronto li.W. Co., 6 Can. Ry. Cas. 
240; Voir y. Canadian Pacific li.W. Co., 7 Can. Ry. Cas. 380; 
Hanna v. Canadian Pacific li.W. Co., 7 Can. Ry. Cas. 392: 
Toronto li.W. Co. v. Kina, 7 Can. Ry. Cas. 408; Tinslrg v. To
ronto li.W Co., 17 O.Ï, R 74. 8 Can Ry. Cas. 69. 90. The
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doctrine of “ultimate negligence” by which is meant négligence 
entitling a plaintiff to recover not withstanding contributory 
negligence in proven, has been recently considered in llrmiur 
v. Toronto It.IV. Co., 6 Van. Ry. Vas. 261, 8 Can. Ry. Vas. loo. 
108, 40 8.V.R. r»40.

Infants. The rule as to contributory negligence nmimt 
usually be invoked in the case of infants as it has been held, 
in most cases, that an infant cannot In» exported to exercise the 
same degree of care as an adult and can therefore recover in 
eases where if the same accident had happened to an adult 
under similar circumstances, the latter would be without a right 
of action : Farrell v. (Irand Trunk It.W. Co., 2 Van. Ry. Va*. 
240, and notes; Cummings v. Darngavil Coal Co., 5 F (Vt. 
of Sess.) 512; Sullivan v. Cretd (1904), 2 lr. 917; T tilth v 
(I rand Trunk It.W. Co., 4 Van. Ry. Cas. 1 ; Pot tin v. C unto lias 
Pacific It.W. Co., ih. 8: Rurtch v. Canadian Pacific It.W. Vu..ti 
Can. Ry. Vas. 461 ; but the infant may 1m* disentitled to recover 
where the facts shew not merely negligence but active wrong
doing on his part. McSham v. Toronto, Hamilton «V Hnffalo 
It.W. Co., 31 O R. 185; Xcucll v. Canadian Pacific I!.IV. (V. 
5 Can. Ry. (’as. 372.

Disobedience to Orders. Where a workman lias been injured 
owing to disobedience to orders which if carried out would 
have averted the accident he is guilty of contributory negligent* 
and cannot recover : Hidden v. Ora ml Trunk It.W. ('•>., J Van. 
Ry. Vas. 352; and so if the workman disobeys the rules of his 
employers and is injured, lie has no right of action: CmdUt 
v. Grand Trunk It.W. Co., Q.lt. 23 S.C. 242, 4 Van. Ry. Cas. 
36; Deyo v. Kingston iV Pembroke It.W. Co., 4 Van. Ry (as. 
42: Harris v. London Strcit It. IV. Co., 39 8.C.R. 39* ; ti ratal 
Trunk It.W. Vo. v. Itirkitt, 5 (’an. Ry. (’as. 54: but compare 
with these decisions, Muma v. Canadian Pacific It.W. V,.. ii Van. 
Ry. (’as. 444. where the rules of the employer were disobeyed 
by other workmen at the suggestion of the plaintiff

Where precautions are prescribed for a workman’s safety of 
which he d<s»s not avail himself he cannot recover if any injury 
thereby happens to him : Itandall v. Ottaira pin te Vu., ti 
O.L.R. 619, which was a case when* the plaintiff, a line man. 
did not use ruhlM*r gloves in accordance with his employer’s 
rules. The decision was, however, reversed by the Supreme 
Court in Itandall v. Abeam, 34 S.C.R. 699 on other ground*. 
Where an electrician who was engaged to put defendant's plant 
in order and see that everything connected with it vas in good 
shape, was killed owing to a defect which had existed during
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tin- whole of his engagemeut his representatives were unable 
to recover as it was his duty to remedy the very defect which 
called his death : Davidson v. Stuart, 14 Man. L.R. 74, ;14 S.C.K. 
21.”». And so, although, an employer’s manager in a quarry 
may know of the dangerous condition of the works, yet if the 
plaintiff was negligently performing his duties and the acci
dent was due to that he cannot recover: Dominion Iron and 
Shd Co. v. Day, 36 N.S.R. ll.'l, 34 S.C.K. 387. Fawcett v. Can
adian Pacific ICW. Co., 8 B.C.R. 393, 32 8.C.R. 721, is another 
instance of a plaintiff' failing to recover because of his dis
obedience to the master's rules. In Dint v. London, etc., li.W. 
Co. (19H7), AX’. 209, disobedience to an order known to de
ceased was held to be “serious and wilful misconduct.M

Functions of Judge and Jury. In Cameron v. Douglas, 3 
O.W.K. 817, it was said by Britton, J.. that where the evidence 
was ' that the deceased knew of tin* danger he was
incurring, there was nothing to submit to a jury and a non
suit must In- granted even though the jury found that the de
ceased did not know or realize the risk lie was undertaking. 
But the mere fact that the deceased must have known and 
appreciated the risk will not relieve the defendants if the jury 
is satisfied that lie did not freely agree to accept it: Williams 
v. IHrmingliam, etc., II.W. Co. (1899), 2 Q.B. 338; Smith v. 
llnLr (1891), A.C. 325.

The following general principles on this subject are sug
gested :

1. The judge must decide as a question of law whether the 
facts disclose any evidence of negligence proper to submit to 
a jury : Cotton v. Wood, 8 I’.B.N.S. 568 ; llammack v. White, 
11 ('.ll.X.K. 588; Drary v. North Eastern II.W. Co. (1901), 2 
K B 322; Lundy v. Dawson, 3 O.W.K. 720 ; Brown v. Water- 
ous, 8 O.L.R. 37.

2. Where, however, there is such evidence, the question is 
purely one for the Jury and their finding will not be reversed 
merely because a judge may take a different view of the evi
dence: Bridges v. North London li.W. Co., L.R. 6 Q.B. 377,
' II.L. 213; Smith v. South Eastern li.W. Co. (1896), 1 Q.B. 
178; McArthur v. Dominion Cartrigde Co. (1905), A.C. 72, 
and a new trial will not be granted unless there is some mis- 
dircction or want of direction : Henry v. Hamilton Brass Co.,
3 O.W.K. 448 ; Webb v. Canadian General Electric Co., 2 O.W. 
K. M15. 3 O.W.K. 853; Sault Sir. Marie Pulp Co. v. Myers, 33 S. 
C.R. 23: See also Brenner v. Toronto li.W. Co., 15 O.L.R. 195,

26—r.l.
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(affirmed 40 8.C.R. 540), where the question of the right to a 
new trial on the ground of mis-direction is very fully coo- 
aidered.

An Appellate Court will not generally reverse» the finding of 
a jury on the question of faets unless those findings are so 
erroneous ns to shock a reasonable mind: Titus v. ColvilU, 18 
8.C.R. 709; The Itelia nee v. Coatee//, 01 K.C.R. bV, ; Grantnj 
v. Menard, ihid., 14, and Me Arthur v. Dominion Cartridge Co., 
*upra.

0. If there are no faets which would justify a jury in titid
ing at verdict in favor of plaintiff, ami they appear to Is» car
ried away by sympathy so as to render a verdict contrary to 
the facts, their finding may be set aside as perverse and the 
action dismissed: Dodson v. Toronto, etc., If AW Co., :{ Can. Ky. 
Cas. 289. But the disapproval of a judge who tried the case is 
not in itself sufficient ground to justify the verdict being set 
aside: Grieve v. Mol gone Hank, 8 O.R. 102, at pages Bis & 109.

4. If it is clear from the plaintiff's testimony that lie might 
by the exercise of reasonable care have avoided the accident, 
and there is no evidence to the contrary, then it would appear 
that the judge should withdraw the ease from the jury and 
grant a non-suit : Davey v. London, etc., It.W. Co., 11 (j.lt.D 
21)1, 12 Q.1U), 70; Coyle v. Gnat Sort hern It. IV. Co., 20 |,.R. 
Ir. 409: Phillips v. Grand Trunk If.W. Co., 1 Can. Ky. ('as. 
299; ()}IIearn v. Cort Arthur, 2 Can. Ry. Cas. 172.

5. But where the facts, or proper inferences from the facts,
are in dispute the question of contributory negligei...  is for
the jury : M nr rote v. Canadian Pacific If.W. Co., 21 A.K 14!»: 
White v. Harry If.W. Co., 15 Times L.R. 474 : Valter v. drain! 
Trunk If.W. Co., 1 Can. Ry. Cas. 228. Toronto If.W. Co. v 
King, 7 Can. Rv. Cas. 408; Tinsley v. Toronto If.W Co., 17 
O.L.R. 74

b. In Brown v. London Street It.IV. Co., 1 Can. Ry. fas. 
285, it was said that the proper question to submit to a jury 
on the subject of contributory negligence is “could the plain
tiff by the exercise of reasonable cure have avoided the injury!” 
and. in order to provide for an affirmative answer, to put the 
further question “If so, in what respect do you think the plain
tiff omitted to take reasonable caret”

Damages for Personal Injuries.
General Rule. In Phillips v. South Western If.W. Co., 4 

Q.B.I). 40b, Coekburn, C. *T., states the general rule as follows: 
“Generally speaking we agree with the rule laid down hv 
Brett, J., in Rowley v. London, etc.. It.IV. Co., L.R. M Ex 231,
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an action brought on tin* 9 & 10 Vie., cap. 93, that a jury in 
these eases must in it attempt to give damages to the full amount 
of # |ierfeet oom|H*nsation for the peeuniary injury, but must 
tiike a reasonable view of the ease and give what they consider 
under all circumstances a fair compensation.” “These are the 
bodily injury sustained. the pain undergone, the effect on the 
heal*’ of the sufferer according to its degree and its probable 
dura on as likely to be temporary or permanent, expenses 
incidental to attempts to effect a cure or to lessen the amount 
ol the injury ; the pecuniary loss sustained through inability to 
attend to a profession or business as to which again the injury 
may be of a temporary character or may be such as to incapa
citate the party tor the remainder of bis life.” This quotation 
has been adopted in a number of eases including: Johnston v. 
(Inat Western AMV. Co. (1904), 2 K.B. 250, where it was laid 
down in accordance with the decision in liouicy v. London, etc., 
II.IV. Co., L.R. 8 Ex. 231, that in awarding damages for a pro- 
spe live loss of income from professional or other earnings a 
jury was not to give such a sum as if invested would produce 
the full amount of income which he would probably have earned 
hut ought, in estimating the damages, to take into account the 
circumstances of life and other matters and to give the plain
tiff what they considered under all circumstances a fair com
pensation for his loss. In Central Vermont It.tV. Co. v. Fran- 
dun, 35 S.C.R. f>8, these eases are discussed by Nesbitt, .1., at 
pages 75, 7(i and 77, and the above decisions followed by him.

Damages occasioned by the failure of the injured person to 
obtain proper medical treatment were held in Vi net v. King, 
9 Ex ( It. 352, to he not recoverable. In Hanks v. Sheddcn 
Fornarding Co., 11 O.L.R. 483, it was held that a father could 
recover for medical expenses incurred by him in the treatment 
of his son. a child of six years, irrespective of the relationship 
of master and servant being established.

The decision in Phillips v. London <V South Wmtrrn It.IV. 
Fo. was affirmed. 5 Q.B.Ï). 78. In Daiidsnn v. Stuart, 14 Man. 
L it. 74. wh -re the deceased was killed by an electric shock, 
while working in the defendants’ electric light works, and the 
plaintiffs were parents and sisters of the deceased, it was held 
that under the circumstances set out in that case there wasi 
ii'thing in the evidence to warrant the inference of a reason- 
ahlr expert it ion of any pecuniary benefit to the plaintiffs from 
a continuance of the life of the deceased, and the verdict of 
th - jury in favor of the plaintiffs was on that ground set aside, 
and it is stated by K ilium, C. J„ at page 81, that damages
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are not to lie allowed for injury to the feelings of the suffer
ers but for the loss of a life of substantial or pecuniary benefit 
to the relatives entitled under the statute. The eases on the 
subject are later diseussed in that decision, which was affirmed 
on other grounds by the Supreme Court in Davidson v. Stuart. 
.'14 S.C.R. 215. In (Unirai Vermont K.W. Co. v. Franchi n, 
supra, Mr. Justice Nesbitt concurs with the rules laid down by 
killam, C.J., ill the Davidson Case. At common law the per 
sonal representative of the deceased person could not recover 
damages for Ins death, but by tin- various statutes set out in 2 
Can. Ry. Cas. 18, 19, and 21, this rule has Ih-cii greatly modi
fied. Cutler the existing statutes, damages which may be recov
ered are looked upon as distinct from those which the den used 
might have had if he had survived his injuries; so much w; 
that though the personal representative may sue on behalf of 
persons named in the statute, yet if there are no much persons 
living, or if they die In-fore judgment is obtained, no damage* 
can Is- recovered: McHugh v. Grand Trunk K.W. Co., 2 Can. 
Ry. Cas. 7. Under the Manitoba Statute, R.S.M. cap. 2b. no 
person can biing an action but the person named in that 
statute, the executor: Pearson v. Canadian Pacific It.II'. 
Co., 12 Man. L.R. 112. In addition to the cases already men
tioned» the ease of Kunciman v. Siar Steamship Line, N.B.R. 
121, confirms the general rule already laid down, ami therefore 
damages cannot be recovered for the death of a child or a «on 
not earning anything unless there is some reasonable expecta
tion of pecuniary benefit to the parent in the future capable 
of being estimated: Groan v. \iw York, etc., //.IV. Co., 27 
A.R. 32; Mason v. Bertram, 18 O.R. 1. There need not. how
ever, in such an action In- evidence of actual pecuniary benefit 
received from the deceased if then- is a reasonable expecta
tion of benefit: Kombough v. Hatch, 27 A.R. 32.

Illustrations of the measure of damages recoverable in the 
case of tin* death of a child are to Is- found ill Sitph< si v. 
Toronto //.IV. Co., 5 Can. Ry. Cas. 102, Hen wick v. (Salt. Tret- 
ton d* lh spih r //.IV. Co., 5 Can. Ry. Cas. 370. ami Me Hi men v. 
Toronto K.W. Co., 19 O.L.R. 361.

In estimating the value of the life of the deceased, although 
reference may perhaps Ik- made in the evidence to the current 
tables of mortality used by insurance offices: Camden v. Wil
liams, 11 Am. & Eng. Ry. Cas. (N.S.) 600. yet, as already 
stated in Johnston v. (treat ,Western K.W. Co. (1904 . 2 KB 
250, a jury should not award a sum sufficient to give the plain
tiff an annuity equal to the income which he would haw earned
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had it not l>een for the accident. Damages to the estate of the 
deceased, for medical attendance, loss to business, mourning or 
funeral expenses, cannot be recovered : Toronto H.W. Co. v. 
\lulram y. 38 S.C.R. 327. Dalton v. South Eastern li.W. Co.. 4 
C.B.N.8. 206. Nor will damages In* allowed to the plaintiffs for 
mental suffering or loss of the deceased's society : Canadian 
I’,infir H.W. Co. v. Kohinson, Mont. L.R. 2 Q.B. 25, 14 S.C.R. 
10.'».

It is not open to the defendants to seek to reduce damages 
recoverable by the plaintiffs by the amount of life insurance 
moneys which they may have received on account of tin- death 
of the deceased: Beckitl v. Croud Trunk H.W. Co.. 13 A.R. 
174; Croud Trunk H.W. Co. v. B<ckett, It» S.C.R. 713; but in 
Croud Trunk H.W. Co. v Jennings, 13 A.C. 800. affirming Jen- 
niugg v. Croud Trunk H.W. Co.. 15 A.R. 477, it was said by
Lord Watson that while the amount of insurance ......ived by
the widow should n< t be taken into account, nevertheless the 
pecuni.ry benefi which ae-rued to her from her husband’s 
premature death, consisting in the accelerat'd receipt of a sura 
of money, might lie taken into consid ration, and that in such 
a caw the extent of the benefit might fairly In* taken to be 
represented by the use or intcr«*st of that money during the 
period of acceleration, and that a jury might deduct from 
their estimate of the future earnings of the deceased the amount 
of premiums which, if he had lived, he would have had to pay 
out of his earnings for the maintenance of the policy.

A different rule has been applied in regard to accident in- 
sura nn. See Hick» v. Newport, noted in the report of /b/»w 
v. C. V H.W. Co.. 4 It. & S., at p. 403. where it was said that 
the proper method was for the jury to assess the damages irre
spective of insurance and then deduct therefrom the amount 
recovered for accident insurance. This was referred to in 
Forwr v. Crand Trunk H.W. Co., 21 O R. 200. The rule does 
not apply in eases where the action is brought by the injured 
person himself. M inner v. Toronto, 11 O.W.R. 1004. And now 
in England by 8 Edw. VII., cap. 7. money payable under any 
contract of insurance is not to Is* taken into account in any 
action under the Fatal Accidents Act. See also R.S.O. cap. 160,

Apportionment of Damage*. The apportionment of damages 
het '-en those re'atives who are entitled within the terms of the 
statut*-, is done at the trial by the jury, if there is one. and if 
there is no jury, by the trial judge: Burkholder v. Crand Trunk 
/Ml Co.. 3 Can. Ry. Cas. 5; which will illustrate the method
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adopted in making an apportionment and the considerations 
which influenced the Court. See also Sprcrs v. drain! Trunk 
R.W. Co., 3 O.W.H. 60, 4 O.W.R. 400.

Inadequacg of Damages. Generally speaking, as mentioned 
before, the verdict of a jury will not he disturlied on the ground 
that the damages arc inadequate, any more than it will he dis 
turbed tweauae of their !>eing too large. S<*e Phillip» v. London, 
etc., R.W. Co., 4 Q.It.I). 406, and Johnson v. Great Westirn //.IT. 
Co. (1004), 2 K.B. 250. In Church v. Ottawa, 25 O.R. 2%. 22 
A.R. 348, a verdict was set aside on the ground that the amount 
awarded was so small that it was evident that the jury must have 
overlooked some material element of damage in the plaintiff's 
ease. In that ease the plaintiff, who was a practising physician, 
earning a large income, had suffered to a considerable extent in 
his business, and the jury only allowed $700, and therefore a 
new trial was granted. Unless it clearly appears to the Court 
that the smallness of the damages has arisen from a mistake on 
the part of either the Court or the jury, or from some unfair 
practice on the part of the defendant, a verdict will not Im- set 
aside, and the mere fact that it may be considered a compromised 
verdict, will not be sufficient ground for upsetting it. if it ean lie 
justified upon any hypothesis presented by the evidence : t'urrii 
v. St. John R.W. Co., 3 Can. Ry. Cas. 280.

Damages for Serrons Shock. Where a lady sustained per 
sonal injuries from a severe shock brought alsmt by a gate-keeper 
of the defendants negligently inviting her to drive over a level 
crossing when it was dangerous to do so, and a collision between 
her carriage and a passing train was narrowly averted, it was 
held that the injury arose from mere sudden terror, without any 
physical injury, ami that the damages were too remote : Victorian 
Rail wag Comme». v. Couttas, 13 A.C. 222. This case has been 
doubted in England in Pugh v. London, etc., R.W. Co. (18%). 2 
Q.ll. 248; Wilkinson v. Downton (1807), 2 Q.B. 57; hut in
Dulieu v. White (1901), 2 K.B. 669, the principle of .......ase
seems to have been affirmed, although the judges, who were not 
bound to follow it as it was decided in the Privy Council, reached 
a similar result by different met heals. All these eases are dis
cussed in Sington on Negligence, pages 35, et siq., an«l the 
learned author appears there to consider the decision of the Privy 
Council open to question. It may be pointed out that the ease 
is in any event binding upon the Courts of the colonies, and so it 
was followed by the Court of Appeal for Ontario in Ihndmon 
v. Canada Atlantic R.W. Co., 25 A.R. 437, affirmed 29 S.f.R. 
632; and in Filiatraulf v. Canadian Pacific R.W. Co., Q.R. 1#
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S.C. 491, it was held that damages for nervous shook caused to 
one of the family by her mother’s death, being conjectural, 
indirect and remote, could not Ik* recovered. The Coultas and 
Henderton eases were followed in Geiger v. Grand Trunk If.IV.
Co., 5 (’an. By. Cas. 85.

Operation.

Equipment and Appliances for Cars and Locomotives.

264. Every company shall provide and cause to be used on “Jjer" 
all trains modern and efficient apparatus, appliances and emeiem. 
means,—

(a) to provide immediate communication between the cun- commun 
duetor while in any car of any passenger train, and the engine 
driver;

(b) .o check at will the speed of the train, and bring the «mk*. 
same safely to a standstill, as expeditiously as possible, and, 
except under circumstances of sudden danger or emergency, 
without causing undue discomfort to passengers, if any, on the 
train ; and,

(r) to securely couple and connect the ears composing the Couple*, 
train, and to attach the engine to such train, with couplers which 
couple automatically by impact, and which can be uncoupled 
without the necessity of men going in between the ends of the 
cars.

2. Such apparatus, appliances and means for the cheeking of Drive 
speed or the stopping of any train shall include a power drive brake 
wheel brake and appliances for operating the train brake sys
tem upon the locomotive.

3. There shall also be such a number of curs in every train {JjJ*01, 
equipped with power or train brakes that the engineer on the brekee 
locomotive drawing such train can control its speed, or bring
the train to a stop in the quickest and best manner possible, 
without requiring hrakemen to use the common hand brake 
for that purpose1.

4 I'pon all trains carrying passengers such system of brakes 1;”“^ 
shall be continuous, instantaneous in action, and capable of 
being applied at will by the engine driver or any brakeman, and
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the brakes niUHt lie self-applying in the event of any failure m 
the continuity of their action.

Bo* freight 5 ^11 |M)X cars 0f t|le company Khali, for the security
of railway employees, be equipped with,—

ladders. («) outNide ladders, on two of the diagonally opposite end*
and aides of each ear, projecting below the frame of the ear. 
with one step or rung of each ladder below the frame, the lad- 
dera lieing plaeed cloae to the ends and aides to which they are 
attached; and,

Hsod,rt*w (/>) hand gripa plaeed nnglewise over the ladders of each 
box car and ao arranged as to assist persons in climbing on the 
roof by means of the ladders:

Fmvieo I'rovided that, if there is at any time any other improved 
aide attachment which, in the opinion of the Board, is better cal
culated to promote the safety of the train hands, the Board may 
require any of aueli ears not already fitted with the side* attach- 
menta by this section required, to la* fitted with the said 
improved attachment.

drawhb»ni. 0. Every company shall adopt and use upon all its rolling 
stock such height of draw-bars as the Board determines, in 
aceordanee with any standard from time to time adopted by 
competent railway authorities.

be allowed 7. The Board may upon good cause shown, hy general regu-
pîiaucè. lation, or in any partieular ease, from time to time grant delay 

for complying with the provisions of this section. 3 Etïw VII., 
cap. 58, secs. 211 and 212.

Thia section is substantially the same as section 211 of the 
Act. of 19(13 which was taken from see. 243 of the Act of 1888 
though greatly amended.

Similar provisions relating to communications with engines 
are contained in sec. 3 of Schedule B of tin- recommendation» 
to the Board of Trade to Is- found in Brown and Theobald. 3rd 
Ed., page 44. Those relating to brakes in see. 34. Schedule B, 
and in 41 Vie., cap. 20 (Imp.), Brown and Theobald, pages 42 
and 737. Very similar legislation exists in the Vnited States 
under the Safety Appliances Acts. 1893. and 1903 (29 Statutes 
at Large, 85, and 32 Statutes at Large).
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Changes. Section 243 of the Act of 1868 begun 4 * Every 
railway company which runs trains upon the railway for the 
conn yancc of passengirs shall provide and cause to he used in 
and upon such trains,” etc. The section now reads: “Every 
company shall provide and cause to he used on all trains.” The 
earlier section, therefore, made provision only for passenger 
trains, although in Miller v. iJraml Trunk li.W. Co., 2 Can. Ry. 
Cas. 44H, 4!Ht, 3 Can. Ry. Cas. 147, a ease of an accident upon 
a freight train, the section was discussed as though it applied 
to freight trains as well. All doubt upon the matter is now set 
at rest by the new section which applies to all trains except as 
regards between the engine driver and con
ductor. which applies only to passenger trains.

A work train on which lals»rers are riding to their work 
is not a “passenger train” within the meaning of this section : 
.1luma v. Canadian Pacific li.W. Co., (I Can. Ry. Cas. 444.

The former section also referred only to (a) Communication 
between conductor and engine driver; (h) Means of applying 
brakes by the power of the steam engine at the will of the engine 
driver ; (rt Automatic couplers; and (if) Apparatus for securely 
fixing seats. The new section deals with (<i) Communication 
between engine driver and conductor; (It) A proper system of 
brakes ; ir) A proper system of couplers; (d) The equipment 
of freight cars with outside ladders and hand grips; and (r) 
Tbe proper height of draw bars. While, therefore, a numlsT 
of new appliances are provided for the question of *< «curing the 
seats is omitted.

brakes. A collision was caused by defective brakes whereby 
a switchman was killed ; the defect was due to the negligence of 
a fellow servant in not tightening a nut sufficiently; it was held 
that the plaintiff could not recover because the brakes used 
"ere suffii ient and the defect was due to the negligence of a 
fellow-servant: Plant v. <irand Trunk /MV. Co., 27 I .C.R 78. 
Hut though no action should lie for breach of the statutory duty, 
quaere whether in such a ease a plaintiff could not recover 
under the Workmen’s Compensation Act. Markle v. Donaldson, 
T 01. K 37«i: Grant v. Acadia CoaI t'n., 32 S.C.R. 427; Schiroob 
v. Mnhiyan Central //.IV. Co., 5 O.W.R. 157.

When- H track had existed in a brake-wheel on a hand brake 
at the top of h ear for some weeks, and after the accident the 
whe. | was found to he gone from the brake-mast and the de
ceased was found under a car, but no other explanation was

67793863
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given of the accident, the plaintiffs failed to recover because it 
was said that the cause of the accident was mere conjecture and 
that under the evidence it was the duty of the deceased to have 
discovered the defect and to have reported it. and having failed 
to do ho, he was guilty of contributory negligence, and his repre
sentatives could not recover: Badgerow v. Grand Trunk //.IV. 
Co., lit O.K. 191; and in Fawcett v. Canadian Pacific /«MV. Co.. 
8 li.C.R. 393; 33 8.C.R. 721, the plaintiff was also unable to 
recover because it was tin* duty of the hrakeman to have dis
covered the defect which the plaintiff alleged caused the aeei- 
dent. The statute now requires under certain conditions that 
when brakes shall be employed the latest invention shall he 
used, but the question has sometimes arisen how far a railway 
company is bound to employ the latest devices for the safety of 
its employees or passengers. In Black v. Ontario Wheel Co.. 19 
O.R. 5<8, it is laid down that those using dangerous machinery 
must see that it is reasonably safe and that the appliances arc 
such as are in use by prudent persons, but that they are not 
necessarily bound to use the very latest changes and improve
ments: see also Butler v. Him banni, 7 T.L.R. ‘287, Elliott on 
Railways, vol. 3, pages 2007 and 2058; but it js the duty of a 
railway company to employ whatever system is in general us»* 
and is supposed to be the best system even if not the latest, and 
as applied to brakes this duty is not confined to passengers, hut 
applies also for the benefit of persons lawfully crossing the rail
way tracks: Smith v. New York, etc., /«MV. Co., 19 N.Y. 127; 
iiagg v. Vetter, 41 Ind. 228. In England it has been held th.it 
a company is not liable for defects in the brake of a borrowed 
car where the company borrowing it ,has used all reasonable 
precautions to see that it is safe: Caledonian /«MV Co. v. 
Mull holla nd (1898), A.('. 21(i, but if the defect exists in direct 
breach of the statute the company who borrowed the car would 
probably be liable: Atcheson v. (hand frank /«MV. Co., 1 Can. 
Ry. Cas. 490. If air brakes are not applied a sufficient distance 
from the crossing to permit the efficient application of hand 
brakes in the case of the air brakes failing to work, the com
pany may be guilty of .negligence and liable for injuries to per
sons injured: Great Western II.W. Co. v. Brown, 3 S.('.!?. 159. 
Where a ear was left with the brakes set so that it would not 
move, but the brakes were loosened by trespassers, and the car 
got upon tt.e highway and caused injury to another, it was held 
that the railway company was not liable: McDowell v. Great 
Western /MV. Ci. (1903), 2 K.B. 331.
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Where sand pipes which are used in conjunction with the 
brakes for assisting to stop the driving wheels of an engine in 
the case of slippery rails were absent, it was held that this could 
nut be looked upon as the absence of proper appliances where 
the train was going backwards and it was usual to so place 
them that they would assist in stopping the train only when 
moving forward: Moanu v. TUlsonburg, etc., li.W. Co., 5 O.W. 
K. (ill. The absence of a sander or sand-pipe is also discussed in 
Miller v. Grand Trunk ItMV. Co., 2 Can. By. Cas. 449 and 490; 
Grand Trunk li.W. Co. v. Miller, 3 Can. By. Cas. 147. On 
this point see also judgment of Killarn, J., in Central Vermont 
li.W. Co. v. Franchere, 3ô 8.C.B., at page* 77 and 79.

Coupling Cars. In spite of the general rule laid down in 
Shad ford v. Ann Arbor Street li.W. Co., 6 Am. & Eng. By.
( as. (N.K.) 584, that appliances that are ordinarily and gener
ally used are all that a master is required to use, and that hi» 
failure to furnish the safest appliances known does not render 
him guilty of negligence, it was held in North Carolina in Trox- 
ler v. Southern li.W. Co., 14 Am. & Eng. By. Cas. 711, that 
where a railway employee is injured where there are not pro* 
per appliances, he is entitled to recover damages because of 
the failure of the company to equip its freight cars with mod
ern self-coupling devices, which in the opinion of that Court 
is negligence per se. It is very doubtful whether the reasoning 
in this ease would be accepted in other Courts except in eases 
where the use of automatic couplings has become obligatory by 
statute.

Where the plaintiff was engaged in coupling the old-fash
ioned link and pin coupler under the specific orders of his 
superior officer and the engine was negligently managed, it was 
held that he was entitled to recover: Wergar v. Grand Trunk 
li.W. Co.. 23 O.I? 430, 20 A T?. 528; Grand Trunk li.W. Co. v. 
Wergar. 23 S.C.K. 422

In Fraser v. Algoma Central li.W. Co., 3 O.W.R. 104, the 
plaintiff was putting together freight cars in a yard and was 
injured as he alleged by a defective coupler which had become 
and remained out of order owing to defendants’ negligence. The 
«•oupler itself was of an approved kind, hut the jury found that 
it became defective through the breaking of a link in the chain 
bv means of which the lever was operated. The jury found 
the defendants guilty of negligence in having a broken link in 
the eounler attachment, and that there was no proper inspec
tion within a reasonable time before the accident. Judgment
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was given for the plaintiff, and the judgment was affirmed by 
a Court of Appeal (Osier and Maelennan, dissenting .

In Durant v. Canadian Pacific It.W. Co., IS O.W.H. ;l]6, 
where a breach of section 2<>4 was alleged it was held that the 
plaintiff could not recover under this section, the causa causons 
of the accident he! ig the negligence of the person in charge of 
the engine, and not the defective coupling which made it neces
sary for the plaintiff to go in between the ends of the cars

Where the deceased was engaged in coupling cars and was 
found killed, hut no one saw the accident, the theory being that 
a load of lumber on a car which he was coupling had shifted 
during the operation, striking him on the head, it was held that 
the plaintiffs could not recover as the cause of death was mere 
conjecture : Partner v. Grand Trunk It. IV. Co., 21 O R. 299.

Where ear buffers in street ears were of different kinds so 
that ill coupling the cars the buffers overlapped and formed no 
protection for the person making the coupling, it was held to he 
a defect under the Workmen’s Compensation Act, and the com 
pany were liable to a person who had been injured : llontl v. 
Toronto It.W. Co., 22 A.R. 78; 24 8.C.R. 715. Couplers which 
have become worn out, and on that account are not proper 
within the terms of the statute, may in the ease of an injury 
resulting from such defect, be a sufficient cause of action: 
Voellccr v. Chicago, etc., It.W. Co., Ufi Fed. R. 8t>7. The sub
ject of automatic couplers is fully discussed in this ease, which 
was quoted and the corresponding statute fully discussed in 
Johnson v. Southern Pacific It.W. Co., 25 Sup. Ct. Reporter 1>

Tail Lights. The absence of tail lights on a train moving 
backwards may be evidence of negligence sufficient to justify a 
verdict in favor of the plaintiff: Canadian Pacific It.W. Co. v. 
Boisseau, 2 Can. Ry. Cas. 335; and where the light in front of a 
street ear passing along a street on a dark night was dim. this 
was admitted as sufficient to warrant the plaintiff in claiming 
that the defendants were negligent : Ford v. Metropolitan It.W'. 
Co., 2 Can. Ry. Cas. 187.

The fact of leaving a switch near a highway, neither locked 
nor guarded so that it could be shifted by trespassers or st ran lots 
is evidence of negligence: Green v. Ottawa and New York It.W. 
Co.. 27 A.R. 32.
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265. The Board may, subject to the requirements of the last 
preceding section, upon application, order that any apparatus 
or appliance .specified in such order shall, when used upon the 
train in the manner and under circumstances in such order 
specified, be deemed sufficient compliance with the provisions 
of the said section: Provided that the .Board shall not by such 
order allow any exception to or modification of the require
ments of the said section. 3 Edw. Vll., cap. 58, see. 212.

The concluding clause of sec. 212 in the Act of 1903 is now 
sub-section 7 of section 264.

266. The oil cups or other appliances used for oiling the 
valves of every locomotive in use upon any railway shall be 
such that no employee shall be required to go outside the cab 
of tin- locomotive, while the same is in motion, for the purpose 
of oiling such valves. 3 Edw. VII., cap. 58, sec. 230.

267. Every locomotive engine shall be equipped and main
tained with a bell of at least thirty pounds weight and with a 
steam whistle. 3 Edw. VII., cap. 58, sec. 213.

See notes to section 274, infra.

Vmformity of Construction and Operation of Rolling Stock.

268. The Board shall endeavor to provide for uniformity 
in the construction of rolling stock to be used upon (the railway, 
and for uniformity of rules for the operation and running of 
trains. 6 Edw. VII., cap. ,42, sec. 18.

Formerly part of sub-section 2 of section 212 in the Act of
1903.

The Working of Trains.

269. The Board may make regulations.—
(a) designating the number of men to be employed upon

trains ;
(h) providing that coal shall be used on all locomotives 

instead of wood in any district; and.

Hoard may 
determine.

sultiuieiit

Bell and 
whistle.

Board shall 
provide for.

Number of

Coal.
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safety. (f ) generally providing for the protection of property, and
the piotvetion, safety, accommodation and comfort ol the pub
lic, and of the employees of the company, in the running and 
opera.ing of trains Ity the company, ti Kdw. VII., cap. 42, 
see. 18.

This section replaces part of sub-section 2 of section 212 in 
the Act of 1903 as amended by 0 tidvv. VII., cap. 42, sec. 18, 
and enlarges the jurisdiction of the Board by including in the 
matters regarding which the Board may make regulations the 
“accommodation and comfort” of the public and employees.

Regularity 270. All regular trains shall be started and run, as nearly
time. " as piacticahle, at regular hours, fixed by public notice. 3 Kdw. 

VII., cap. 58, sec. 215.
Ihlay to Passengi r—Time Tables. For passenger business, 

time tables are usually issued, giving the times at which trains 
arrive and depart. While a contract to carry from A. to B. 
must without some condition to the contrary, lie literally per
formed and cannot be satisfied by landing the passenger at an
other point near B. : Hobbs v. London, rtc.. II.W. Co,, L.R. 10 
Q.B. 111, yet the mere issue of a ticket from A to B. apart 
from any conditions in the time bill, implies no warranty that 
a train will start at the time at which the passenger is led to 
expect it, and if the train arrive too late to enable him to make 
connections and complete a through journey, he cannot re-over 
damages: thirst v. (Ireal Western R.W. Co., 19 C.B.N.S. 310, 
ami see Wood gate v. Great Western R.W. Co., 1 Times L.R 133, 
and Driver v. London, etc., R.W. Co., 16 Times L.R. 293: hut 
wher - a company issued time bills showing connections with 
an flier line after they knew that the eonneeting train had 
been discontinued, thev were liable, on the ground that the cir
culation of the time tables amounted to a representation on the 
company's part that there was a train, which was false to the 
knowledge of the defendants and was calculated to induce the 
plaintiff to act as lie did: Denton v. Great Western R.W. Co.. 
5 F & B. P60. Where a time bill announced that a train would 
arrive at certain hours and it did not arrive then or within a 
reasonable time thereafter, the plaintiff was held entitled t" 
recover no,,,inal damages and such other damages of a pecuniary 
kind a« he mav really have sustained as a direct con semi cnee of 
the breach of contract, and that not having communicated to 
the defendants his desire to connect with another train and to
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meet his customers in another town lie could not recover dam
ages for failure to carry out his purpose: Hamlin it Gnat Nor
thern R.W. Co., 1 11. & N. 4U8. This case was discussed in 
lliust v. Great Western It.W. Co., 1!) t'.B.N.S. 310, and it was 
pointed out by Willes, J. (page 316), that since that case and 
the case of Denton v. Great Northern A*.IV. Co. (1856), the rail
way companies have protected themselves by inserting in their 
time hills a notice to the effect that they do not guarantee the 
arrival or departure of the train at the exact time stated in the 
time table, but will do their best to insure punctuality. In 
Briggs v. Grand Trank II.W. Co., 24 U.C.R. 510, where plain
tiff pleaded the time table as a representation of the arrival 
and departure of a train on which he desired to travel, it was 
held on demurrer and without proof of any such clause as was 
discussed in the Hurst Case, that the time table was not to be 
taken as importing a condition into the contract and that it 
amounts to a representation only and not to an integral part 
of the contract. Similarly an advertisement that a train runs 
from A. to B. so as to correspond with trains from B. to ('. 
is not a warranty of punctuality, but a mere representation of 
the intended arrival of the trains: Lockyer v. International, 
eh ., Co., 61 L.J.Q.B. 501. In a time table the defendants stated 
that “Every attention would be paid to ensure punctuality so 
far is it is practicable,” but that they would not undertake 
that the trains would arrive or start at the time specified. It 
was held bv a majority of the Court of Common Pleas that the 
words <inoted imported a contract to use due attention to keep 
the times specified in the time bills so far as practicable having 
regard to the necessary exigencies of the traffic and circum
stances over which the company had no control : Lr Blanche v. 
London, etc., R.W, Co., 1 ('.P.D. 287. The case gave rise to a 
good deal of discussion amongst the judges and it is important 
here, because the words quoted imposed about the same liabil
ity upon the company under the contract as the above section 
imposes on railway companies in Canada. After the decision 
m Li Blanche v. London, etc., R.W. Co., the railway companies 
left out tin* words quoted and without them the liability of n 
railway company for the statements contained in its time bills 
was some" hat modified : Re McCartan v. North Eastern R.W. Co.. 
•r)4 L.JQB. 441, and in Driver v. London, etc., R.W. Co., 16 
limes L.TÎ. 203, the Court had to consider a condition in a time 
table which rend “The directors give notice that the Company 
do not undertake that the trains shall start or arrive at the
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times specified in the hills. * * * The Company will not Is-
accountable for any loss, inconvenience or injury which may 
arise from delays to or detention of passengers caused by tin- 
negligence of the servants of the Company or from any other 
cause whatsoever.” The action based upon this clause was 
dismissed as no negligence was shown and the question whether 
tin- clause was sufficient to relieve the company from damages 
for delay caused by its negligence was not decided. The point 
again came up in Duckworth v. Lancashire, etc., It.W. Vo., 84 
L.T.X.8. 774, where under a condition which provided that the 
defendants would not under any circumstances 1h* held re- 
sponsible for delay or detention however occasioned or any con
sequences arising therefrom, the defendants were absolved from 
liability even though negligence had been admitted. Lord Al- 
verstone in that case stated that “there is no limit to the con
ditions which may be imposed by railway companies in regard 
to passenger traffic.” This appears also to la» the result arrived 
at in an article entitled “Delays to Passengers on Railways," 
110 Law Times Journal 212, where the cases are discussed, but 
it must be remembered that then* is no section in the English 
statutes similar to sec. 284, sub-sec. 7, post, which, in certain 
cases prohibits railways from entering into contracts relieving 
tlmm from the consequences of their negligence.

See. 7 of The Railways and Canal Traffic Act. 1854, though 
analogous in some respects, does not extend to the carriage of 
passengers.

The provision for the regularity of trains lwing now em
bodied in section 270 and sub-sec. 7 of section 284, referring 
only to failure “to comply with the requirements of this sec
tion.” it may be that the principle of the English decisions 
would be applied.

Ddaif in Delivering Goods. In the absence of a special con
tract, the carrier is bound to deliver goods within a reasonable 
time looking at all the circumstances of the case; but he is not 
bound, unless lie agrees to do so. to deliver them within any 
certain time and he is not responsible for the consequences of 
delay arising from causes beyond his control: Taglor v Great 
Aorthern /«Ml. Co.. L.R. 1 C.P. 385. In that ease the delay 
arose owing to an accident due entirely to the negligence of 
another company having running powers over the same line. 
A contract to carry by a particular train which usually arrives 
at -i certain hour does not amount to a warranty that a train 
will so arrive even though the company has been informed that
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the object of the sender requires that it should do so: Lord v. 
M illaud li.W. Co., L.R. 2 C.i\ 339; but the fact that the train 
arrives several hours after the proper time is prima facie evi
dence of delay in carrying goods and requires explanation from 
the company : Huberts v. Midland li.W. Co.. 25 W.R. 323 ; and 
where defendants carried plaintiff’s meat in the summer by a 
train which according to schedule, should have arrived at its 
destinaii m in two hours, but instead arrived in twenty-four 
hours, this in the absence of excuse was held to be an unreason
able delay : Delorme v. Canadian Pacific H. IV. Co., 11 Leg. News 
101). and see Pontbriand v. (Irand Trunk li.W. Co., M.L.R. 3 
SC (il. If the ordinary course of conveyance is departed from 
owing to the negligence of a servant, this would be evidence of 
unre: s nable delay : Wren v. Eastern Counties li.W. Co., 1 
L.T.N S. 5. And if delay arises while goods are being carried 
• iff the usual or prescribed route the carrier may be liable : 
Corby v. Grand Trunk It.W. Co., 6 O.W.R. 492.

Damages for Delay to Passengers. Where passengers arc 
improperly delayed the principle upon which damages are al 
lowed is “that if one person does not perform his contract, 
the other may do so for him as reasonably near as may be, and 
charge him for the reasonable expense incurred in so doing ; 
and a proper test of what is reasonable in such cases (as the 
one in question) is to consider, whether, according to the ordin 
ary habits of society, a person delayed on his journey under 
circumstances for which the company were not responsible would 
have incurred the expenditure on his own account : Le Blanche, 
v. London, etc., R.W. Co., 1 C.P.D. 286, and so a person who 
missed his connection through the fault of defendants in that 
case was not allowed the cost of a special train by way of dam
ages. Where, however, defendants knew that a miller was bound 
for I lie London Corn Market, and failed to punctually run a 
train which was advertised specially for it, he was allowed both
tin...... of a special train and damages for losing his market
which lie failed to reach in time : Buckmaster v. Great Eastern 
li.W. Co., 23 L.T. 471. Where the delay is no fault of the 
defendants the cost of a special train will not be allowed : Fitz 
Herald v. Midland H.IV. Co., 34 L.T. 771 ; Thompson v. Midland 
K.W. Co., 34 L.T. 34. Where a passenger has been dropped at 
a place short of his destination the cost of a conveyance to drive 
him home was allowed : Great Northern li.W. Co. v. IJoxccroft, 
21 L.J.Q.B. 178; or if compelled to sleep elsewhere he might 
recover bis hotel bill : Hamlin v. Great Northern R.W. Co., 1 II.

27—a.L.
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& N. 408; and he may recover something for the inconvenience 
of having to walk home : Hobbs v. Loudon, etc., II.W. Co., L.R. 
10 Q.B. Ill, or his wages if he arrives too lave for his day's 
work : Cook v. Midland R.W. Co.f 57 J.l\ .'188; but nothing 
for loss of custom if he misses an appointment ; Hamlin v. IIrait 
Northern R.W. Co., supra. If the probable consequence of 
the delay is to expose a person to inclement weather, and lie 
catches cold and incurs medical expenses, damages for these 
consequences will be allowed : Hobbs v. London, dr.. II. IV. ( <>.. 
supra; commented on and discussed McMahon v. Field, 7 Q.B. 
I). 591 ; Toronto R.W. Co. v. Grinsted, 24 S.C.R. 570.

Damages for Ddag to Goods. In this as in all other cases 
the damages recoverable must be such as might reasonably he 
expected to flow from a breach of the contract to carry in due 
time, and unless it is shewn that the carrier knew of any special 
consequences which would flow from delay, they cannot In- 
compelled to pay any unusual damages : If adieu v. ttaxendnU. 
9 Exeh. .‘141 ; and where goods intended for market are delayed, 
the proper measure of damages is the difference in market price 
at the time when they should have arrived and the time when 
they actually arrived, and, if in addition, they suffered deter 
ioration on account of the delay, damages for that can also he 
recovered: Collard v. South Eastern R.IV. Co., 7 II. & V 79. 
Where cloth intended for a cap manufacturer was delayed a 
month on the road and the season for selling such caps had 
expired, the plaintiff was allowed as damages the diminution 
in the value of the cloth on account of the loss of season, hut 
not the loss of anticipated profits, nor the expenses of travellers 

to sell the caps in expectation of the goods arriv
ing in due time : Wilson v. Lancashire, etc., II. W. Co.. 9 (Ml. 
N.S. 633. In Great Western II.W. Co. v. Redmagne. b.R. 1 
C.l*. 29, a traveller was sent to Cardiff to sell goods which were 
delayed until after lie had left, the shipper sued for loss of pro
fits. which lie would have made on sales by his traveller, hut 
such damages were considered too remote, as the carriers were 
not aware of the purpose for which they had been shipped: and 
a traveller who spent three days a waiting goods which were de
layed was not allowed his travelling expenses during that per
iod : Woodger v. Great Western II.IV. Co.. L.R. 2 (\l\ :!1< In 
the case of an article delivered to defendants and not forth 
coming, it was held that plaintiff could cnlv recover the value of 
the article and not loss of profits or the wages of workmen em
ployed upon a building intended to receive it : Ruth vert v. firent

963
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Western li.W. (1o., 18 U.C.C.P. 316. Where butter has been 
detained until a short time before the trial and a tender then 
made, the plaintiff was allowed as damages the whole value 
of the property and not merely the difference between the value 
at the time of detention and its value when tendered, because, 
under the special circumstances of that ease, the tender was 
wholly illusory: lirill v. Grand Trunk It. IV. Co., 20 V.C.C.P.
440.

271. Every company, upon whose railway there is a tele-gjjjj' 
graph line in operation shall have a blackboard put upon the 
outside of the station house, over the platform of the station,
in some conspicuous place at each station of such company atltstlone 
which there is a telegraph office; and when any passenger 
train is overdue at any such station, according to the time- trains.ue 
table of such company, the station agent or person in charge 
at such station, shall write, or cause to lie written, with white 
chalk on such blackboard, a notice stating, to the best of his 
knowledge and belief, the time when such overdue train may be 
expected to reach such station.

2. If there is any further change in the expected time of idem, 
arrival the station agent or person in charge of the station shall 
write, or cause to be written on the blackboard in like man
ner, a fresh notice stating, to the* best of his knowledge and 
belief, the time when such overdue train may then lie expected
to reach such station.

3. Such notice shall, in the province of Quebec, he written ^"|lilh 
in tin1 English and French languages, and, in the other pro-Fronch- 
vinres, in English. 3 Edw\ VII., cap. 58, ncc. 231.

The penalty for breach of the provisions of this section is 
now to lie found in section 395.

272. No passenger train shall have any freight, merchandise
or r car in the rear of any passenger ear in which any car9 
passenger is carried. 3 Edw. VII., cap. 58, sec. 219.

Same as the first part of section 219 of the Act of 1903, 
which was taken from section 245 of the Act of 1888; that sec
tion read, “no baggage, freight, merchandise or lumber cars

91
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Khali be placed in rear of the passenger ears.” As now m 
acted, there is nothing to prevent a train being made up with 
a baggage ear in the middle, the rear, or elsewhere. The sec
tion, of course, is aimed at mixed trains, in which both pas
senger and freight cars appear.

'I he penalty for violation of this section is to be found iu 
section 387 provides that “every officer or employee of any 
company, who directs or knowingly permits any freight, mer
chandise or lumber car to be placed in the rear of any pas
senger car, in which any passenger is carried is guilty of an 
indictable offen e.n

Trains to

Honni nmy

273. When any railway passes over any navigable water, 
or canal, by means of a draw or swing bridge which is subject 
to be opened for navigation, every train shall, before coming un 
or crossing over such bridge, be brought to a full stop, and 
shall not thereafter proceed until a proper signal has been 
given for that purpose.

2. Wherever there is adopted or in use on any railway, at 
any such bridge, an interlocking switch and signal system or 
other device which, in ,the opinion of the Hoard, renders it sale 
to permit engines and trains to pass over such bridge without 
•i-ing brought to a stop, the Hoard may, by order, permit 

engines .and trains to pass over such bridge without stopping, 
under such regulations as to speed and other matters, as the 
Hoard deems proper. 3 Edw\ VII., cap. 58, sec. 223.

This is the same as section 223 of the Act of 1903 omitting 
the penalty clauses which are now contained in sections 389 and 
390.

Hy the Act of 1888 trains were compelled to stop for one 
minute before crossing a swing bridge. It is now provided 
that they must stop and not proceed until a proper signal lias 
been given.

The introduction of interlocking and derailing devices rend 
ered possible the enactment of 55-56 Vic., cap. 27, sec. 7. and 
this now appears with certain changes, as sub-section 2 of this 
section, flection 230, aute, provides that no railway company 
shall obstruct navigable waters and therefore where they cross 
such waters swing or draw bridges are necessary, and the 
above section becomes applicable.
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274. When any train is approaching a highway crossing ^,uf beU 
at rail level the engine whistle shall be sounded at least eighty whlelle- 
roils before reaching such crossing, and the bell shall be rung 
continuously from the time of the sounding of the whistle until 
the engine has crossed such highway.

2. This section shall not apply to trains approaching such Ex<'ePtion 

crossing within the limits of eities or towns where municipal 
by-laws are in force prohibiting such sounding of the wlnstl • 
and ringing of the bell. 3 Edw. VII., cap. 58, sec. 224.

This is section 224 of the Act of 1903 somewhat rearranged. 
Sub-section 2 formerly appeared in a parenthesis in the first sub
section thus,—(except within the limits of cities or towns where 
the municipal authority may pass by-laws prohibiting the samel.

In the Act of 1888 this section read: “The bell, with which 
the engine is furnished, shall be rung, or the whistle sounded, 
at tlie distance of at least eighty rods from every place at which 
the railway crosses any highway, and lie kept ringing or be 
sounded at short intervals, until the engine has crossed such 
highway.”

Provision was first made in the Act of 1903 for cities or 
towns passing by-laws prohibiting whistling within their limits.
Such by-laws have frequently been passed ; but as the provision 
of the Act of 1888 required the use of whistles without exception 
it was difficult to set up a municipal ordinance in contravention 
of the express provisions of a statute having sole power to legis
late for Federal railways. Under that statute also the bell was 
required to lie rung or the whistle sounded; whereas, under the 
present Act both signals are required, though both need not be 
continuously employed until the crossing has been reached.

Section 267 requires every locomotive to lie equipped with a 
Ml weighing at least thirty pounds.

Ni finals at Common Law. The section now under considera
tion is the foundation for most of the actions for damages suf
fered from collision with trains at highway crossings hut a 
question arises whether the company must apart from statute 
furnish protection by signals or otherwise at crossings which a 
jury should consider peculiarly dangerous. In other words there 
m.'iy be a liability at. common law apart from any question of 
failure to give the statutory warnings. For instance, in TJoIlin- 
<l<r v. Canadian Pacific R.W. Co., 20 A.R. 244. the late Sir
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George Burton stated that though there was no duty on the part 
of the railway company to give the statutory warnings while 
shunting, they had no right to lay sidings across a highway, 
and that an accident having occurred on a siding where it 
crossed a street, the railway company was liable on the ground 
that there was an unauthorized use of the public highway 
This was a dissenting , and may not be a correct view
of the law (see 21 Canadian Law Times at p. 477), hut it illus
trates the point that there may be a liability apart from statute. 
In Lett v. St. Laurence amt Ottawa It. IV. Co., 1 O.R. 545, tIn
jury found that the scene of the accident was au unusually dan 
gerous crossing, and that in addition to a failure to give the 
statutory signals, there was not a man on the rear end of the car. 
which was moving reversely, and that there was not a suflicient 
signboard. A verdict was given for the plaintiffs. This verdict 
was objected to on the ground that other requirements than those 
prescribed by the statute were exacted, but the verdict was sus
tained. The case is also reported in 11 A.R. 1 and 11 K.V.R. 
422, but the judgments there were directed to the question of 
damages only. The principle of the ease was, however, relied on 
in Henderson v. ( amuta Atlantic AMV. Co., 25 A.R. 447 and 2!) 
S.C.R. (>32, and Sir Henry Strong, at p. 636 of the report, says 
“Further, I think it right to say that on this evidence (that the 
bell did not ring, that the speed was over six miles an hour, and 
that a flagman stationed there did not give warning) we should 
be justified in holding that there was common law negligence, as 
in the case of St. Lawrence and Ottawa H.IV. Co. v. Lett,** in 11 
S.C.R. 422, and Gxvynne, J., in his judgment on the same page, 
says : “ I am of opinion that if the ringing of the bell would pre 
vent an accident to a person crossing the highway there is an 
obligation at common law to ring it.”

It was also decided in the Henderson case that the statutory 
warnings apply as well to shunting operations and other tern 
porary movements of traffic, as to a train running on the main 
line. In a case where shunting was being done in a town, 
where the jury found that the railway company was guilty of 
negligence, and that a man should have been stationed on the 
highway to warn the public, a verdict for the plaintiff was up
held : Lake Erie and Detroit 11.XV. Co. v. Barclay, .‘10 S.C.R. dfiO. 
The same rule has been adopted in the United States : Bennsul 
rania AMV. Co. v. Hitter, 99 Federal Reporter 529. but there is 
judicial authority to the contrary in England : See Stuhlni v. 
London and North Western II. IV. Co.. L.R. 1 Kx. 13. and Mr.

611
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Justice Patterson in Canadian Pacific R. W. Co. v. Fleming, 22 
y <\|{. 44, quotes this case with approval ami says : “The Legis
lature having prescribed the precaution to be taken at level 
crossings, we have no right to hold those precautions insufficient 
,md to throw it open to the jury on every trial to tind ex post 
facto that something more ought to have been done in the case 
that for the moment excites their sympathy.” This remark 
appears in a dissenting judgment, and differs from the later 
lit nderson and Barclay Casts, and the effect ol the Stub ley and 
similar English eases may perhaps he weakened by Smith v. 
South Eastern R.W. Co. (18%), 1 t^.B. 178. The case of Girou 
ard v. Canudian Pacific IF IV. Co., reported 1 Can. Ry. Cas. 242, 
lays down the rule in lim bec that where there is a large amount 
of traffic at a crossing, additional precautions must lie taken to 
protect the public, and in Bonnenlh v. Grand Trunk R.W. Co., 
1 O.W.R. 204, and Moyer v. Grand Trunk R.W. Co., 2 Can. Ry. 
Cas. 1, the same principle is again enunciated for Ontario. 
Where a siding extending across a highway is particularly dan 
grrous, and shunting is being done upon it, a Divisional Court 
held that, apart from statute, there is a duty east upon rail 
ways to take reasonable precautions at dangerous points, to avoid 
accident : Smith v. St. Catharines, etc., R.W. Co., 4 Can. Ry. Cas. 
220. Some remarks of the judges of the Supreme Court in Grand 
Trunk R.W. Co. v. McKay, 2 Can. Ry. Cas. 52, when dealing 
with a later section (see. 275, infra), seem to point, however, to 
a different conclusion The subject is dealt with, however, in the 
notes to that section.

Whtn Signals Required. All persons rightfully upon the 
railway track as well as upon the highway crossing next to the 
coming train, are entitled to the benefit of the provisions of sec
tion 250. These statutory warnings are not required where there 
is a mere way and not a public highway : Bennett v. Grand 
Trunk R.W. Co., 2 O.R. 440; Anderson v. Grand Trunk R.W. 
Co., 27 O.R. 414, 24 A.R. 072, 28 S.C.R. 541, and the word ‘‘high
way'' used in this section was defined, in Roylc v. Canadian 
Sorthern R.W. Co., 2 Can. Ry. Cas. 4, to be a public highway 
which is so as of right ; and there is no statutory duty to give 
the signals for a mere trail, though if persons using it cross the 
railway tracks with the consent, express or implied of the rail
way. it is probably the bitter’s duty at common law to give 
such signals as will be necessary for their protection. Neither 
Joes the statute apply to a street marked out on a plan 
and registered, but fenced in with other land and used for past-
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ure: Shoebrink v. Canada Atlantic H.W. Co., 16 O.R. 515. Simil
arly there is no duty to give the statutory signals or to take 
special precautions in approaching or passing a siding: Van 
Wart v. Sew Brunswick H.W. Co., 27 N.B.R. 59, 17 8.C.R. 35, 
and where the fact that the signals were not given did not con
tribute to the accident, there can be no recovery, as in the Shoe- 
brink case, where a boy was sitting on a fence adjoining a rail
way and at a highway, and slipped off and was caught in a pas
sing train, owing to a fright caused by the train giving a sudden 
jerk when passing him.

And see also Hanna v. Canadian Pacific H.W. Co., 7 Can. 
Ry. Cas. 392, where it appeared that the injured person had 
seen the train approaching and attempted to cross the track in 
front of it.

The right to recover, however, is not limited to eases of actual 
collision, and where a horse was frightened and ran away, ow
ing to the approach of a train which had not whistled, the occu
pants of the rig were entitled to recover : Hoscnbergcr v. (band 
Trunk H.W. Co., 32 U.C.C.P. 349, 8 A lt 482, 9 S.C.R. 311 ; and 
see Hobcrtson v. Halifax Coal Co., 20 N.S.R. 517, and Sibbald 
v. Grand Trunk H.W. Co., 19 O.R. 164, 18 A.R. 184, 20 S.C.R. 
259 ; Victorian Ban way Commissioners v. Coultas, 13 A.C. 222. 
The mere fact that an automatic bell is on the engine and that it 
was in good order when leaving the last station is not sufficient 
to satisfy the statute when there is positive evidence that it was 
not ringing on approaching the crossing where the accident 
occurred: Wilton v. Northern H.W. Co., 5 O.R. 490.

Evidence that witnesses did not hear the signals given is not 
sufficient unless accompanied by a statement that they could have 
heard them if given : Ell it v. Great Western H.W. Co., L.R. if 
C.P. 551.

An action for damages caused through the failure to give 
signals is damage done by reason of the railway, and must be 
brought within one year from its occurrence under section 306, 
infra: llrowne v. Brockville and Ottawa H.W. Co., 20 V O.R. 
202.

Where there is evidence that the statutory signals were not 
given, but no evidence of the conduct of deceased just before 
the accident, the railway company is liable if it fails to prove 
affirmatively that the deceased was guilty of contributory negli
gence : Johnson v. Grand Trunk H.W. Co., 25 O.R. 64, 21 A.R 
408; but where contributory negligence is proved the plaintiff
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cannot recover, even though no signals were given : Winckler v. 
Great Western K.W. Co.. 18 C.C.C.P. 250; Hoggs v. Great West
ern K.W. Co., 23 U.C.C.P. 573, and this last case decides that 
where plaintiffs son was driving, and the contributory negli
gence was that of the driver, the plaintiff cannot recover, and 
it is the duty of a person driving across a railway track to use 
care and precaution to see whether a train is approaching, and 
if he does not look when lie could have seen along the track for 
some distance if he did, he cannot succeed: Johnston v. North
ern K.W. Co., 34 V.C.R. 432; Weir v. Canadian Pacifie K.W. 
Co., lb A.It. 100. The Hoggs ease would probably now he de
cided differently since the decision in Mills v. Armstrong. 13 
A.O. 1, overruling Thorogood v. Bryan, 8 C.B. 115.

In Moir v. Canadian Pari fir K.W. Co., 7 Can. Ry. Cas. 380, 
the defendants were held not liable despite a finding by the 
jury that the signals were not given, where it appeared that the 
hoy who was killed was running down the hill upon the high
way and being unable to stop, had run into the last ear on the 
train.

The Pennsylvania rule of “stop, look and listen” at a high
way is not in force in Ontario, and the question of contributory 
negligence is one depending upon the facts in each case : Ilollin- 
<gr v. Canadian Pacific K.W. Co., 21 O.R. 705, affirmed 20 A.R. 
244.

In Wabash K.K. Co. v. Miscner, 6 Can. Ry. Cas. 70 and Grand 
Trank K.W. Co. v. Sims, 8 Can. Ry. Cas. (il, the rule is laid 
down that persons passing or attempting to pass over a level rail
way crossing must act as reasonable and sentient beings, and, 
unless excused by special circumstances, must look before attemp
ting to cross to see whether they can do so with safety. But all 
the circumstances are to be considered in determining whether 
or not the plaintiff has been guilty of contributory negligence : 
Champagne r. Grand Trunk K.W. Co., 4 Can. Ry. Cas. 207.

In Hlakr v. Canadian I’acific K.W. Co., 17 O.R. 177, Galt, 
C.J.. held that the plaintiff not having looked for a train while 
crossing, he could not recover, while Rose ,T„ differed from him, 
and MacMahon J., expressed no opinion on this point. lVn'r 
v. Canadian Pacific K.W. Co., supra, was discussed and explain
ed by Rose. J., in his judgment in this case. Even though cars 
arc in the way and obstruct the view, the person injured may he 
puiltv of contributory negligence : Filiatrault v. Canadian 
Pari ft r K.W. Co.. Q.R. 18 S.C. 401. As stated by Osler. J.A., 
mi Valter v. Grand Trunk K.W. Co., 1 Can. Rv. Cas. 338, “where
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the facts or the proper inferences from the facts are in dispute, 
the question of contributory negligence is for the jury." 
See also : Miller v. (Irand Trunk II. IV. Co., 25 U.C.C.P. 389 ; H'tV- 
1on v. Xorthern II. IV. Co., 5 O.R. 490; Peart v. (Irand Trunk 
K.IV. Co.. 10 O.L.K. 753; Beckett v. (Irand Trunk BAY. Co.. 
13 A.It. 174. 16 H.C.R. 713.

The general subject of contributory negligence is discussed 
in the notes preceding section 264.

275. No train shall pass in or through any thickly peopled 
portion of any city, town or village, at a speed greater than ten 
miles an hour, unless the track is fenced or properly protected 
in the manner prescribed by this Act, or unless permission is 
given by some regulation or order of the Hoard.

2. The Hoard may limit such speed in any case to any rate 
which it deems expedient. 3 Edw. VII. e. 58, s. 227.

3. Subject to the provisions of subsection 4 of this section, 
no train shall pass over any highway crossing at rail level in any 
thickly peopled portion of any city, town or village at a greater 
speed than ten miles an hour, unless such crossing is constructed 
and thereafter maintained and protected in accordance with the 
orders, regulations and directions specially issued by the Railway 
Committee of the Privy Council or of the Hoard in force with 
respeet to such crossing, or unless permission is given by some 
regulation or order of the Hoard. The Hoard may from time 
to time fix the speed in any ease at any rate that it deems proper.

4. No train shall pass over any highway crossing at rail 
level at a greater speed than ten miles an hour, if at such cross np 
an accident has happened subsequent to the first day of January, 
nineteen hundred and fire, by a moving train causing bodily 
injury or death to a person using such crossing, unless and until 
such crossing is protected to the satisfaction of the Hoard; ami 
no train shall pass over any highway crossing at rail level at a 
greater speed than ten miles an hour in respect of which crossing 
an order of the Hoard has been made to provide protection for 
tbe safety and convenience of the public and which order has 
not been complied with.
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5. The company shall have until the first day of January, Time for 
one thousand nine hundred and ten, to comply with the provi- withAct” 
siona of suh-seetion 3 of this section.” 8-9 Edw. VII. c. 32, s. 13.

Sub-sections 3, 4 and 5 are new, having been enacted by 8-9 
Edw. VII. chap. 32. The first and second sub-sections are the 
sjuiie as section 221 of the Act of 1903. The words “and five” 
in sub-see. 4 were added by 9 and 10 Edw. VII. e. 50, s. 15.

As will readily be seen the added sub-sections effect an 
important change in the law, the rate of speed over highway 
crossings in a thickly peopled portion of a city, town, or vil
lage, Iteing limited to ten miles an hour unless the crossing is 
protected or unless permission is given by the Board. In the 
case of any crossing at which an accident has happened since 1st 
•lanuary, 1905, causing bodily injury, the alternative of obtain
ing the permission of the Board is not expressly given, and it is 
to be noted that this sub-section is not confined in its applica
tion to crossings in cities, towns, and villages.

Coder the section in the Act of 1888 corresponding to sub
section 1 of this section there was much discussion as to 
whether, (1) Railways were required to erect gates or fences 
across highways in the thickly peopled parts of cities, towns or 
villages and (2) Whether a jury might find that, even though 
statutory requirements had been fulfilled, the dangerous char
acter of the crossing required additional precautions. In 
(irand Trunk /«MV. Co. v. McKay, 3 Can. Ry. Cas. 52, it was 
held, reversing the Court of Appeal for Ontario, that gates 
need not be erected and that it was for the Railway Committee 
and not for a jury to prescribe other precautions than those 
provided expressly by the statute. The subject was elaborately 
reviewed by the Superior Court of Quebec, in Tanguay v. Grand 
Trunk ItMV. Co., 3 Can. Ry. Cas. 13. although no definite deci
sion on the point was reached ami it has also been dealt with, 
in the notes to them* eases in 3 Can. Ry. Cas. 59, where a history 
of the legislation on this subject appears. The ease of Gerard 
v (fuchcc. rlc., /MV. Co., Q.R. 25 S.C. 245, appears to be out 
of harmony with these decisions and an appeal to the Court of 
King’s Bench is pending. In Ta hit v. Grand Trunk ItMV. Co.,
4 Cnn. Ry. Cas. 1 (8 O.L.R. 203). and l*ott in v. Canadian Carific 
/•MV. Co., ih., 8. where infants had got upon the track owing to a 
failure to fence, the Courts decided that there had been a clear 
breach of this provision, and a verdict against the defendants 
y as upheld. Where it is not proved that the accident happened 
in a “thickly peopled” part of the town, and no order of the
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Railway Committee is produced requiring the erection of gates, 
a railway company is not liable for an accident happening when 
its train is travelling at the normal rate of twelve miles an hour: 
Filiatrault v. Canadian Pacific R.W. Co., Q.R. 18 S.C. 491.

Too great a rate of speed may he a ground of negligence : 
Connell v. The Queen, 5 Ex. C.R. 74, hut it must be borne in 
mind that railway trains are intended to run fast, and “no 
rate of speed at which a railway train is run is negligence per 
sc in the absence of a statute regulating the rate of speed": 
Wasson v. McCook, 80 Mo. A.R. 483 at p. 489 ; and the mere 
fact that a train exceeds the time-table rate of speed is not in 
itself evidence of negligence : Colpitts v. The Queen, 6 Ex. C.R. 
254 ; nor the fact that a train is running behind its schedule 
time : Hanley v. Michigan Central R.W. Co., 6 Can. Ry. Cas 
240, 13 O.L.B. 660.

276. Whenever in any city, town or village, any train is 
passing over or along a highway at rail level, and is not headed 
by an engine moving forward in the ordinary manner, the 
company shall station on that part of the train, or of the tender 
if that is in front, which is then foremost, a person who shall 
warn persons standing on, or crossing, or about to cross the 
track of such railway. 3 Edw. VII., cap. 58, sec. 228.

2. The Board, upon the application of any company or 
person, shall have power to order that this section shall not 
apply to any particular trains or classes of trains, or to trains 
running on any specified portions of the railway of the company 
Provided that no such order shall Ik* made w ith respect to trains 
engaged in shunting or switching, or in yard or terminal move
ments. 9 and 10 Edw. VII., cap. 50, sec. 7.

With a slight rearrangement of the wording sub-section 1 
is the same as section 228 of the Act of 1903. The words 
“over or along a highway at rail level” were first introduced 
in that Act. In the Act of 1888 and amending Act 55-56 
Vic., cap. 27, see. 9, the section read “whenever any train 
of cars is moving reversely in any city, town or village.” Ik 
fore this change the section applied to shunting operations, and 
as well for the protection of employees in railway yards as of 
the public. Sec Bennett v. Grand Trunk //.IV. Co.. 3 O.R. 446, 
Canadian Pacific R.W. Co. v. Boisseau, 2 Can. Ry. Cas 335,
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McMullin v. Nova Scotia Steel and Coal Co., 7 Van. Ry. (’as. 
198 (39 S.C.R. 593). But as now framed the section seems 
intended to cover only eases where a train is moving over or 
along a highway at rail level : Hurley v. Grand Trunk R.W . Co., 
10 O.W.R. 857 ; though the duty imposed by it is still owed to an 
employee injured by a train crossing a highway : Lamond v. 
Grand Trunk It.W. Co., 7 Can. Ry. Cas. 401 (16 O.L.R. 365).

The expression “train” was in the earlier Act “train of 
cars” and this was held to include an engine and tender : llol- 
hngir v. Canadian Pacific It.W. Co., 21 0.11. 705, 20 A.R. 244, 
and now by section 2, sub-section 32, a train includes “any 
engine, or locomotive or other rolling stock.” A breach of 
this section confers a right of action upon any one injured 
thereby: Ilollinger v. Canadian Pacific It.W. Co., supra, but a 
breach of the section does not excuse plaintiff’s contributory 
negligence : (1asey v. Canadian Pacific It.W. Co., 15 O R. 574, 
and where a train was backing down without a lookout man in 
a yard, and deceased sprang upon the track to save a woman who 
did not see it approaching, his representatives could not recover 
because though his action was praiseworthy, death was due to 
his own act : Anderson v. Northern It.W. Co., 25 U.C.C.P. 301. 
This section is not complied with by having a man on the wrong 
end of the last car where he cannot see persons approaching: 
L< coy v. Midland It.W. Co., 3 O R. 623, ami additional precau
tions may be required when cars are being shunted in a (langer
ons place : Lett v. St. Lawrence It.W. Co., 1 O.R. 545 ; Lake 
Erie, etc., It.W. Co. v. Barclay, 30 S.C.R. 360.

Precautions at Itailway Crossings.

277. No train or engine or electric car shall pass over any signai at 
crossing where two lines of railway, or the main tracks of any crowing# 
branch lines, cross each other at rail level, whether they are 
owned by different companies or the same company, until a 
proper signal has been received by the conductor or engineer in 
charge of such train or engine from a competent person or 
watchman in charge of such crossing that the way is clear.

2. In the case of an electric car crossing any railway track at w^rtric 
rail level, if there is no competent person or watchman incroeninge 
charge of the crossing, it .shall be the duty of the conductor, 
before crossing and before giving the signal to the motorman
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that the way is clear and to proceed, to go forward and sec that 
the track is clear. 3 Kdw. VII., cap. 58, sec. 225.

278. Every engine, train or electric car shall, before it passes 
over any such crossing as in the last preceding section men
tioned, he brought to a full stop: Provided that whenever 
there is in use, at any such crossing, an interlocking switch and 
signal system, or other device which, in the opinion of the 
Board, renders it safe to permit engines and trains or electric 
ears to pass over such crossing without being brought to a stop, 
the Board may, by order, permit such engines and trains and 
cars to pass over such crossing without stopping, under such 
regulations as to speed and other matters as the Board devina 
proper. 3 Edw. VII., cap. 58, see. 22(i.

These sections are substantially the same as sections 225 find 
22<i in the Act of 1933. “Electric car” has been added to 
“Engine or train” and the words “if there is no competent 
person or watchman in charge of the crossing” in sub-scction 2 
of section 277 arc substituted for the words “not properly pro
tected” in section 225 of the Act of 1903.

The legislation has come down from 20 Vic., cap. 12, see. 11, 
part 1, by which railways crossing one another at rail-level 
were required to stop for three minutes before making the cross
ing. The stop was reduced to one minute by later legislation and 
so appeared in 51 Vie., cap. 29, sec. 258, and 56 Vie., cap. 27, 
see. 2. but now, all that is required is that the train shall come 
to a full stop and shall not proceed except on signal and where 
interlocking devices have been installed it is not necessary to 
stop at all, if the signals are not against the train. Section 227, 
anlr, requires that no level crossing shall be made without per
mission of the Board, who may make such provisions for safety 
as it considers necessary. It is to he observed that not only must 
interlocking appliances be installed, but permission must also 
he granted bv the Board, liefore trains may pass over a level 
crossing without stopping.

Failure to comply with the provisions of these sections con
fers a civil right of action upon any one injured thereby, and 
in a case where neither defendant’s train or that of the other 
rail wav stopped the requisite length of time, and the plaintiff, 
a traveller on defendant’s train, was injured in the collision 
which followed, he recovered damages from the defendants even
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though the other company had lieen still more at fault : Graham 
v. Great Western /Ml. Co., 41 U.C.R. 324. Where a collision 
occurred at a level crossing and defendant’s train had ap
proached at too great a rate of speed to permit it to be stopped 
by hand brakes (the air brakes having failed to work), this was 
considered sufficient evidence of negligence to justify a verdict 
in favor of the plaintiff, and Ritchie, C. J., in his judgment, 
emphasizes the necessity of approaching such crossings with 
tin* greatest care: Great W'(stern //.IV. Co. v. Brown, 3 S.C.R.

See also lVti * //.IV. Co. v. McKay, 7 Can. Ry. Cas. 46t>,
where the engineer of a train on one railway, having stopped 
al the distant semaphore of the interlocking plant was held not 
to have been negligent in failing to stop his train again at a 
stop post about midway between the semaphore and the crossing.

itv sec. 3113 a penalty of one hundred dollars is imposed for 
a breach of this section.

The rules authorized by the Hoard on the subject of inter
locking devices are printed in the appendix.

//expecting tht Obstruction of //ighway Traffic.
279. Whenever any railway crosses any highway at rail Train mini 

level, the companv shall not, nor shall its officers, agents or em-high-
. way more

ployces. wilfully permit any engine, tender or ear. or any por- J^iMI1'J1{^e 
tion thereof, to stand on any part of such highway, for a longer 
period than five minutes at one time, or, in shunting to obstruct 
public traffic for a longer period than five minutes at one time, 
or. in the opinion of the Hoard, unnecessarily interfere there
with. (i Edw. VII., cap. 42, see. 21.

The concluding words, “or in the opinion of the (Hoard, 
unnecessarily interfere therewith” were added by (» Edw.
VI1 . cap. 42, see. 21. to section 229 of the Act of 1903. A 
penalty for violation of this section is imposed by section 394. 
hut if the offence is in the opinion of the court excusable the 
prosecution may be dismissed.

Employees to Wear Badges.
280. Every employee of the company employed in a pas- ^ 

songer train or at a passenger station shall wear upon his hat without*1** 
or '*ap a * which shall indicate his office, and he shall not,

6

9
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without such badge, be entitled to demand or receive from any 
passenger any fare or ticket, or to exercise any of the powers of 
his office, or to interfere with any passenger or his baggage or 
property. 3 Edw. VII., cap. 58, sec. 216.

Before an officer of the railway company can exercise the 
functions of his office or a conductor can demand a ticket or 
eject a passenger for non-payment of his fare, this section must 
be complied with, it has been fully discussed in Fart u til v. 
(irami Trunk RAW Co., 15 U.C.C.P. 427, in which case A. Wil
son, J., after pointing out the benefits to be derived from 
observing its provisions says at page 442 “To avoid all this diffi
culty and loss and imposition, for it is as lieneficial to the rail
way companies as it is to the public, it has been provided that 
the conductors and such like officers shall be provided with a 
badge of office, that they shall wear this badge in the hat or 
cap as the most conspicuous part for it to Ik* seen, and that 
without this badge, the officer shall not exercise his powers nor 
meddle in any way with the passengers, their baggage or pro
perty. No provision could In* plainer or more peremptory in 
its requirements and we must give effect to it, although it may 
not have been very properly set up in this ease by the plain
tiff. Its proper observance, however, will be found to be ser
viceable both to the companies and to the public.”

Respecting Passengers Who Refuse to Ray Fare.
281. Every passenger who refuses to pay his fare may, by 

the conductor of the train and the train servants of the com
pany, be expelled from and put out of the train, with his bag
gage, at any usual stopping place, or near any dwelling house, 
as the conductor elects : Provided that the conductor shall first 
stop the train and use no unnecessary force. 3 Edw. VII . 
cap. 58, see. 217.

The corresponding but somewhat dissimilar provisions now 
appear in England in 52 and 53 Vic., cap. 57 (Imp.), sec. 5.

Legal Effect of Tickets. As a general rule the ticket which 
an intending passenger buys, is the entire evidence of the con
tract between him and the carrier, Great Western R.W. Co. v. 
Pocock, 41 L.T.N.S. 415, and it is therefore more than a mere 
receipt for the fare, though the opinion of Lord Hatherly in 
Henderson v. Stevenson. L.R. 2 .Sc. App. 470, leaned to the op
posite view. A person who had bought a return ticket from
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one point to another, attempted, instead oi' returning to iiis 
starting point, to go somewhere else on the ground that the fare 
was no more than he had paid for his return trip; hut the Divi 
sioual Court in Great Western li.W. Co. v. Cocock, decided that 
the ticket was evidence of the contract between the parties, and 
the purchase of it was limited by its terms and conditions to a 
certain route only, to which he must strictly conform. In Lon 
don, etc., li.W. Co. v. Ilinchcliffc (1903) 2 K.B. 32, we find an 
instance of other documents beside the ticket and its conditions 
being incorporated into the contract, for there the railway com
pany’s rules contained in its time tallies, were held to be also 
binding on the purchaser. In the notes to section 270, anU. 
other instances are also given of conditions contained in the 
time tables being treated as part of the contract.

Before considering the binding effect of conditions appear 
ing on tickets from the point of view of contract, it will be well 
to deal with some points which are of general interest.

Copyright. First, it may he mentioned that under Canadian 
copyright law, a ticket cannot be made tin* subject of copyright 
(Jtiffin v. Kingston <L* Cetnbrokt li.W. Co., 17 O.R. 660.

Scalping Tickets. Next, by R.K.C., 1906, chap. 38, sec. 10, 
it is a criminal offence in Canada for any one who is not a duly 
authorized agent to sell any ticket, and by section 8 any one 
holding an unused ticket or portion of a ticket is entitled to 
demand a refund for it, and by section 9 any one travelling 
upon a single journey ticket within the time limited, is entitled 
to demand from the conductor the privilege of stopping over at 
any intermediate station, and the time for travelling by it may 
be extended two days for every fifty miles of the journey to be 
performed.

Hight to Kjcct. Where a ticket is lawfully demanded, sec 
tiou 281 gives a right to eject a passenger who refuses to pay 
bis fare, or, having lost it, is unable to produce his ticket; pro
vided the latter is put off at a usual stopping place or near a 
dwelling after the train is stopped; but no unnecessary force 
may he used. This clause includes the case of a passenger get 
ting on a train without a ticket and declining to pay his fan
on the ground that he 1ms not decided how far he is going. The 
conductor is entitled to know at once where the passenger is 
going and whether he can pay for his trip, and in the ease men
tioned, the passenger did not mend matters by declaring his 
destination when ejected, tendering a $20 gold piece and 
demanding the change, less $1.35, the fare to destination: Ful
ton v. Grand Trunk li. W. Co.. 17 U.C.R. 428; nor is the fact
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that a passenger had bought a ticket from the agent be tope 
starting but had lost it, any excuse for refusing to pay when 
demand was made by the conductor : Duke v. Great Western 
R.W. Co., 14 IÎ.C.R 369 and 377, and in Heaver v. Grand Trunk 
R.W. Co., 22 O.K. 067, 20 A.R. 476, anil Grand Trunk R.W. f„. 
v. Heaver, 22 S.C.R. 498, it was finally decided by the Supreme 
Court, reversing the Lower Courts, that the contract between 
the person buying a railway ticket and the company on whose 
line he is travelling implies that the ticket shall be produced ami 
delivered up to the conductor of the train belonging to the com
pany from which the ticket was purchased, and if he is unable 
or refuses to so produce and deliver it up he cannot bring an 
action if ejected.

This distinguishes the Canadian cases from such English 
authorities as Huiler v. Tin Manchester d Sheffield R.W. Co.. 
21 Q.B.I >. 207, where a passenger was ejected for non-payment 
of his fare and recovered damages, because under the English 
statute, failure to produce a ticket only rendered the passenger 
liable to pay his fare from the nearest station as provided by a 
by-law of the company duly passed under the authority of a 
statute.

Under the Act 52 & 53 Vic., cap. 57, see. 5, already referred 
to, the English remedy is either to sue the passenger for the 
amount due, as was done in London and Sorth Western R.W. 
Co. v. IJinchcliffc (1903), 2 K.B. 32; Great Western R.W Co. 
v. Poeoek, 41 L.T.N.S. 415; Great Northern R.W. Co. v. Palmer 
(1895), 1 (LUt. 862; (provided the by-law creates a debt: Lon
don <(• Brighton R.W. Co. v. Watson, 4 C.P.D. 118). or to try 
and convict the delinquent passenger under a by-law of the 
company duly passed to cover such cases : Hanks v. Bridman 
(1896), 1 Q.R. 253; Loir* v. Vulp, ibid. 257. The judgment of 
Mr. Justice Gvvynne in the Heaver Case. 22 S.C.R.. at pp. 501 
to 508, treats this subject exhaustively, and the decision was 
followed in Taglor v. Grand Trunk R.W. Co., 2 Can. Ry. <'as, 
99: hut if the conductor ejects a passenger who presents a ticket 
or offers to pay his fare, the railway company is liable for the 
conductor’s acts: Curtis v. Grand Trunk R.W. Co., 12 I .(MM' 
89: Dance,f y. Grand Trunk R.W. Co.. 20 O R. 603. 19 A.R 
664 : but where the ejectment was wrongful but the conductor 
acted bona fide, and the inconvenience resulting was trilling, a 
verdict of €50 was deemed to he excessive and a new trial was 
granted on this account: Huntsman v. Great Western R.W Co.. 
20 TT.C.R. 24: and where there were no circumstances of aggra
vation, though the ejectment was found to he unlawful, a new
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trial was granted unless thv plaintiff would accept $500 instead 
of $1,000 awarded by the jury : Danrey v. (Imini Trunk It.W. 
Co., 10 A.It. 004. This ease decides that the rule in some of the 
American Courts that a passenger must not resist a wrongful 
demand for his fare, but rather leave the train of his own accord 
and seek his remedy in the courts, is not in force in Ontario.

Conditions on Ticket. Subject to the statutory restrictions 
upon the freedom of contract, dealt with with in notes to sec
tion 284, post, the terms contained in a ticket are binding upon 
the passenger using it if he knew of them or had means of know
ledge ; and if he had such means of knowledge but did not avail 
himself of them to find out what he was agreeing to, lie is never
theless bound. On this ground, where the terms of a ticket were 
plainly printed across its face, and the passenger knew there 
was printing upon the ticket but did not read it, his failing to 
du so afforded no defence: Coombs v. Tin Queen, 4 Ex. (Mi. 321, 
2«i S.C.R. 13; ('rain v. Créât Western II.W. Co., 24 I'.C.R. 504; 
Cunninqham v. Croud Trunk II.W. Co., 9 L.C, Jur. 57, 11 L.C. 
Jur. 107, and see the cases cited in Taylor v. Grand Trunk II. W. 
Co., supra; but where the conditions are not printed so that they 
will be necessarily brought to the attention of the passenger if 
he reads his ticket, as when they are printed on the hack and no 
reference is made to them on the front of the ticket, they will 
not bind the purchaser : Henderson v. Stevenson, L.R. 2 Se. 
App. 470; though, where on the face of the ticket appears the 
words “see back,” the passenger was bound by conditions on 
the hack, provided at least that the company did that which was 
reasonably sufficient to give the plaintiff notice of the condition ; 
Parker v. South Eastern II. W. Co.. L.R. 1 C.P.D. fil8, 2 C.P.D. 
416; Harris v. Great Western It.W. Co., 1 Q.B.D. 515 ; and 
where on the inside cover of a book of coupon tickets was 
printed a condition not referred to on the outside but apparent 
at once on turning the cover, it was held that the whole book 
was the contract, and the plaintiff could not accept it without 
accepting also the condition which was part of the book: llurke 
v Se)\ith Eastern It.W. Co., 5 C.P.D. 1 ; see also Watkins v. 
Hunt ill. 10 Q.B.D. 178, where the plaintiff was held bound by 
conditions prominently exhibited in the form of a notice upon 
the premises where he accepted a receipt on which was printed 
“subject to the conditions as exhibited upon the premises.” 
Where, owing to defective eyesight or other infirmity, or owing 
to lack of education, the passenger is not able to learn what is 
on his ticket, and the carrier takes no pains to inform him. the



431, CANADIAN KAIL WAV ACT. [dec. 4M

conditioUK will not In* binding : />'<//# v. Canadian Hacijic H.W 
Co., 14 O.R. ti25, 15 A.K. 368, 16 SAJ.lt. 097 ; Uirhardson v 
Hountrcc (1894), AX’. 217. Many of the eases were recently 
discussed in the Supreme Court in Provident Savings Sucuty 
v. Mount, 32 S.V.li. 147, at pages 101 and 100, and at page 107 
the following statement of law in New York Life Assurance 
Company v. Mar Master, 87 Fed. It. 03, was quoted and adopted : 
"‘If one can read his contract, his failure to do so is such gross 
negligence that it conclusively estops him from denying know
ledge of its contents unless lie was dissuaded from reading it 
by some trick, artilice or fraud of some other party to the agree
ment.” The conditions upon a railway ticket were considered 
in Taylor v. (Land Trunk H.W. Co., 2 Can. lty. Cas. 99, which 
was a ease where plaintiff purchased an excursion ticket from 
Indian head, N.W.T., to Toronto and return, one of the condi
tions, which he signed, being that he should identify himself to 
the authorized agent of the railway in Toronto before he set out 
on his return journey, and obtain the agent’s official signature, 
dated and stamped at Toronto. On production of his ticket In- 
secured his sleeping berth, had his baggage checked, and was 
admitted to the train and started on his return journey, hut 
neglected to identify himself as required and was put off the 
train, after lie had refused to pay his fare, although lie offered 
to identify himself to the conductor, and it was held that he 
could not recover. In Jones v. (Land Trunk H.W. Co., 4 Can 
!?y. Cas. 418, the defendants were held liable for the eviction of 
a lady holding a second-class ticket, because she would not go 
from a first-class ear to a smoking-car, which was the only 
second-class ear on the train. In Delahaniy v. Michigan Cen
tr'd!. H.W. Co., 4 Can. Ry. Cas. 451, the deceased was a pas
senger on the defendants’ train from Detroit to Buffalo. Be
tween Detroit and Bridgeburg he drank heavily, and when near 
Bridgeburg began to annoy passengers, and the conductor com
pelled him to leave the train at that station, which was 700 
feet from the end of the International Railway Bridge over tin 
Niagara River, and the deceased, who was not given into charge 
of any body, being intoxicated, strayed after the train, on which 
his luggage remained, and either fell or jumped from the bridge 
and was drowned. The evidence did not establish that tin- 
deceased was unable to take care of himself.

It was held that there was no duty on the part of the defen 
dants either to carry him to his destination under restraint or 
to place him in charge of anyone at the station, and the action 
was dismissed.
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Injurie» on riatfonn, Baggage or Freight Car.

282. No person injured while on the platform of a ear, or2JîlSS» 
on any baggage, or freight ear, in violation of the printed regu-Jjj^™* 
latious po.stvd up at the time, shall have any claim in respect of 
the injury, if room inside of the passenger cars, sullieieut for 
the proper accommodation of the passengers, was furnished at 
the time. 3 Edw. VII., cap. 58, sec. 218.

By section 307(/), infra, the company may make by-laws, 
rules and regulations respecting the travelling upon, or the 
using or working of the railway. The effect of such by-laws and 
the essentials to their validity will be dealt with in the notes to 
that section, but the following eases arising out of persons riding 
on unauthorized conveyances or in unauthorized portions of the 
trains, may be useful.

Construction Train. Plaintiff was a servant of one of defen
dants’ contractors, and was injured while travelling on a con 
struction train on his return from work. A verdict in favor 
of the plaintiff was upheld on appeal, on tin1 ground that while 
the defendants allowed their carriages to be employed in carry
ing the men back and forth to work, it was their duty to see 
that they were carried with reasonable cure : Tor/nj v. Grand 
Irani; /MV. Co.. 2*1 lT.< '.If. 44(i. When», however, a workman 
employed by defendants’ contractors was travelling on a con
struction train furnished by defendants for the transportation 
of materials only, he was not permitted to recover damages for 
injuries due to the negligence of defendants’ servants, even 
though the conductor had, without authority, however, allowed 
him to travel on it: Graham v. Toronto. Grey and Bruce /MV. 
c<>.. 23 U.C.C.P. 541. If the agreement is to carry a contractor’s 
workmen and materials during construction, the defendants will 
he liable for the negligence of their servants, who will not be 
vi.nsidered fellow-servants of the plaintiff: Shemnan v. Toronto.
Créa and Brun /MV. Co.. 34 V ( \R 451.
/nmol ire. The conductor of a special freight train was 

travelling on an engine contrary to tin1 defendants’ rules, lb* 
was killed in a collision, and upon action brought by his ad
ministratrix. a nonsuit was granted, which was upheld on 
appeal: Stoker v. Wetland /MV. Co., 13 V.C.C.P. 38(>.

V contractor of defendants was riding to his work on one 
ol their engines with the knowledge and permission of the 
engineer, who. however, had no authority to allow it. The full 
Vourt in British Columbia reversed a verdict in favor of the
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plaintiff, holding that the deceased was a mere licensee au«l 
there was no evidence ol' gross negligence on the part ol del vu 
duuls: Myktiugalt v. Union Colliery Co., 2 Can. Ry. Cas. 4, 
alhrmed by the Supreme Court ol' Canada, 4 Can. Ky. Cas 
lUi. With tliis decision should be compared the case ol Uarru 
v. Perry (lilud), 2 lx.lt. 2111, where, under somewhat similar 
eireums.auees, a tiudiilg ol' the jury that the plaintiff was ol 
the engine with the détendants’ permission, and that the hit 
ter had not used due care towards him, was upheld.

Uuygayi Car. Plaintiff, who was travelling on a passenger 
ticket, entered the baggage ear, where people frequently went 
to smoke, the conductor passed him twice and made no objec
tion. It was shown that the notice required by this section was 
generally posted up in the car, but it was not clearly proved 
that it was there when plaintiff was in the car. Owing to a 
collision tin1 plaintiff’s arm was broken, though no one in the 
passenger coaches was hurt. The jury having found in his 
favor, the verdict was upheld, it being held that under the cir
cumstances tin- exemption granted by the statute where notices 
are posted up, did not apply, as persons were allowed in this 
car to smoke, and the conductor had made no objection to tin 
plaintiff's presence there: Watson v. Xorthern U.W. Co.. 24
V.C.R. 08.

Kxpress Misseuyer. Deceased was an employee of the Am 
eriean Express Company, travelling on defendant’s train pur 
suant to an agreement between his employers and tin- dciVn 
d ints, lie was killed owing to tin* negligence of the defendant'
It was held that he was in effect a passenger, and entitled to 
the same degree of care, and that his administratrix could 
recover: ./< nnings v. Grand Trunk U.W. Co., 15 A.R. 477, 13 
A.(’. S00.

Freight Car. Plaintiff was travelling in a caboose in charge 
of cattle. He stood up while shunting was being done and was 
hurt. Defendants’ servants did nut know that he had entered 
the car. A nonsuit granted at the trial was upheld, as no 
negligence was proved, and it was considered that plaint iff was 
himself negligent in standing up when lie knew that shunting 
was to he done, and that lie could not expect the same degree 
of care upon a freight train as on a passenger train: Itut'liin 
son v. Canadian Pacific U.W. Co., 17 O.R. 347, lb A.R. 421'

Platform. A newsboy riding on a platform which had a 
defective step, in some unexplained way fell off anil was 
killed. He was held to be a mere licensee, bound to take the
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platform as he fourni it, ami his representative* «mld nul 
recover: Blackmon v. Toronto Bind //.II . Co.. 3h l .(’.It. 172; 
but a person unable to get into a car which was greatly crowded, 
and forced therefore to sit on the second step of the plat form, 
where he was injured, was allowed damages for such injuries : 
Burriss v. Cere Marquette //.IV. Co., 4 Can. Ky Cas. 251.

In Simpson v. Toronto and York liadial li.W. (Ur, 7 Can. 
Ky. Cas. 218, it was held, though with some conflict of judicial 
opinion, that a passenger standing on the platform of a car 
smoking and leaning upon the gate or grating at the side, over 
which his head was protruded a distance of five to seven inches 
when expectorating, could not recover for injuries sustained by 
being struck on the head, in the absence of any evidence that 
the blow was caused by a pole or other erection for which the 
defendants were responsible.

Th• Checking o) Vassingers ' Baggagi.

283. A cheek shall be affixed by the company to every parcel 
of baggage, having a handle, loop or suitable means for attach
ing a check thereupon, delivered by a passenger to the company 
for transport ; and a duplicate of such check shall be given to 
the passenger delivering the same.

2. In the case of excess baggage the company shall be en
titled to collect from the passenger, before affixing any such 
•■hock, the toll authorized under this Act. 3 Kdw. VII., cap. 58.

Same as section 220 of the Act of 1903 which differed in 
wording but not in its effect, from section 250 of the Act of 
1888.

A penalty of eight dollars, recoverable in a civil act'on, for 
refusal to comply with this section is imposed by section 388.

Clocks. The system of checking baggage, while it exists in 
Canada under the present statute, and in the United States : 
Miur v. (Irent Eastern //.IV. Co., 2 Am. & Eng. R.v. Cas. (N S.) 
•hit. and notes, does not exist in England, and the difference 
between the practice in the two countries is described by 
Ora per. ( ’. .1.. in (iambic v. Great Western li.W. Co.. 24 TT.C.R. 
•Iff", at p. 413. The majority of the Court in that case con
sidered that our system did not alter the character of the 
responsibility as it existed under the English cases, and they 
looked upon checks “only as additional precautions taken by

« 'ullljJHhv

tmgKagi
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the company beyond what is customary in England in order 
to prevent the baggage from being given up to the wrong per
son.” f rom this view, Morrison, J., dissented, considering that 
the system of checking is in fact “a notice to passengers that 
all articles of luggage which they do not desire or prefer to 
keep under their own personal care and at their own risk, must 
be checked or handed to the company 's officers.”

The view of the majority of the Court was, however, upheld 
on appeal: 3 Error and Appeal, lti.'i. Checks are, nevertheless, 
evidence that the baggage has been received by the carrier, and 
lay upon him the onus of showing that it has not been 
received: 3 Wood on Railways, p. 403; but it is not conclusive 
against him, and he may tender evidence to show, that, not
withstanding till- possession of the cheek, the holder has re
ceived the article sued for: Stimpson v. AYm* England. </<.. 
Steamship Co., 3 Geld 6i Oxley (Nova Scotia) 184. Where, in 
the course of a continuous journey, a passenger gave up Ins 
«•heck to an omnibus agent who was to transport him across 
Buffalo in order to reach another train, by which he was to com
plete his journey, and the conductor had told him that this was 
the proper course, he was permitted to recover from the com
pany issuing the cheek the value of his baggage which was lust 
by the omnibus line: Smith v. Grand Trunk It. IV. Co., 3."> I'C

Mat un of Liability. The company are common carriers, and 
liable as such when they undertake to carry a passenger and 
his personal luggage for hire: Marram v. Gnat Westirn It.W 
Co., L.R. (i Q.13. til2; Cohen v. South Eastern It.W. Co.. 2 Ex. 
I). 253; 2">9; Gamble v. Great Western It.W. Co., 24 I « It. 
407; 3 Error and Appeal, p. 103; but where the passenger, 
instead of delivering his baggage to the company to be checked 
and carried in the baggage car, retains it in his own posse* 
sion at his own request, “the company are not liable for any 
loss or injury occurring during its transit to which the act or 
default of the passenger has been contributory:” tin at \\>st- 
ern It.W. Co. v. Hunch, 13 A.C. 31. If. however, the baggage 
retained by the passenger is lost, not through his own n< gleet 
but through the carelessness of a railway porter who has under
taken to watch it, the plaintiff may recover on the ground of 
the defendants' negligence: Great Westirn It.W Co. \ liumh. 
supra, disapproving of the reasoning in Kergheim v. Gnat 
Eastern It.W Co.. 3 (MM). 221. to the contrary. The rule laid 
down in the Bunch Case was applied in Gambie v. Great West
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<r/< //.IV. Co., supra; but iu an American ease, where the pas
senger had taken his overcoat into a ear with him and lost it, the 
Court held that “the overcoat was not delivered into the pos
session or custody ol" the defendants, which is essential to their 
liability as carriers:” Toucr v. Utica, etc., //.IV. Co., 7 Hill 
(N.Y.) 47; and in Quebec, where an overcoat carried by a pas
senger on a steamboat, was left by him in the saloon while lie 
was at hie supper and was lost, the carrier was excused, and 
Gamble v. Great Western //.IV. Co. was distinguished : Torrance 
v. Uichelicu d' Ontario, etc., Co., K) L.C. Jur. 335.

Limitation of Liability. The railway companies being com
mon carriers of luggage, may limit their liability to the extent 
which may he permitted by statute. This subject is dealt 
with fully in the notes to section 284, post, and the section it 
self should he consulted in considering how far a railway com 
puny can escape liability for loss of luggage due to its own 
negligence.

Any conditions imposed upon the passenger by a ticket or 
other contract must lie known to him, and where a lady, 

hose eyesight was defective, sought to recover damages for lost 
luggage, despite conditions upon her ticket limiting the com
pany's liability, the Supreme Court held, reversing the lower 
courts, that she was not bound by conditions, which in fact had 
not come to her knowledge: Hah v. ('anathan Pacific H.W. Co.. 
18 S.C.IÎ. <197, reversing the decisions reported in 14 O.R. 62'». 
and 15 A. 11. 388. Under section 246 of the Act of 1888, it would 
appear that a railway company could at least limit its liabil
ity to a stated sum: lioberlson v. Grand Trunk //.IV. Co.. 21 
S 1 U. 611. Where railways undertake to keep baggage in a 
cloak-room till required, and exact no conditions limiting their 
responsibility, they will be liable as bailees for the full value 
of goods lost through their negligence; but. snnblc, they would 
D"t I bound by section 284 of this Act. and being mere bailees, 
ri: lit by contract undertake to keep articles till called for. and 

••1 provide that they shall assume no liability, or only a lim
ited liability therefor: Pratt v. South Eastern //.IV. Co. 1897), 
1 V IV 71*; Harris v. Great Wrshrn //.IV. Co.. 1 OBI). 515.

Railway companies sometimes carry goods ami passengers by 
wan r. and in such cases section 2h4. post, may not apply:

y. Canadian Pacifie //.IV. Co.. 4 Can. Ry. Uas. 56. By 
h'<U.. cap. 113, provision is made for regulating the liability 

f lirts by water, and by section 966 of that statute it is 
f i vi.led that such carriers shall be liable for loss of or 
hi a.r to personal baggage of passengers carried on their
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xvhm-In, hut that MUili liability shall not exceed |iiOO unless tin 
tiue value of the goods is declared. By virtue of this section, 
a condition in a contract made with shipowners limiting liabil
ity for pern liai liaggage to *HNI was disregarded, and judg 
went was given for the goods themselves being worth
$655: Wen shy v. Canadian Development Co., 8 ll.C.ll. 190.

When Liability Ht yin*. The liability of the company begins 
when the baggage is delivered to its servants for the journey, 
though the train may not start for a considerable time: Lovell 
v. London, tic. K.W. Co., 4'» L.J.Q.B. 47(>: and where luggage 
is left with a porter to be placed in plaintiff’s compart ment iind 
is lost before being put on hoard, the defendants are liable if the 
circumstances show that it was entrusted to the porter for the 
purposes of transit, and was not merely being taken care of by 
him while the journey was suspended : llinicli v. tire at Weshrn 
jf.IV. Co., 17 Q.ll.1). 215, 11$ A.(\ ill; Welch v. London, etc., 
H.tV. Co.. 34 W.R. Ibb.

Where a person in charge during the temporary absence of 
the proper officer receives baggage from an intending passenger 
on board a vessel, the vessel owners become liable: Morrison v 
liidnlieu, etc.. Co., 5 L.N. 71 ; and in a somewhat similar ease, 
where the defendants’ police officer received baggage several 
hours before the train started, the plaintiff recovered its valu» 
Ttssier v. (Irand Trunk /MV. Co., it Rev. Leg. Ü1.

Win n Liability Ccasis. Generally a railway company’s «lutx 
as common carrier of luggage ceases when it has been placed on 
the platform and tin* owner has had a reasonable time to remox* 
it: Hinton v. (Irand Trunk /«MV. Co., 28 U.C.R. •'<>7: and it i* 
the owner’s duty to call for his baggage within a reasonable 
time, ami if he deliberately leaves it with the company till tin 
next day to suit his oxvn convenience, the company would I"* to* 
longer liable as common carriers, but the plaintiff’s claim, Ü' any, 
would be against the defendants as bailees or xvarehoiiM-mv 
only, and they would not be liable unless negligence was shewn 

■ a'a ry v. (i'rand Trunk H.W. Co., 13 A.R. 93. If instead •>! 
leaving the luggage on the platform to be taken away 1 y the 
owtn-r. the carrier provides porters to take it to the vehicle which 
conveys it awav. his liability lasts till the porters have performed 
their duty: Putsch ridt r v. firent Western /«MV. Co.. ! Kx !>
153: Hichards v. London, etc., /MV. Co., 7 O.B. 839. If. in Kng 
land, a porter takes charge of the luggage while the owner goes
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away, intending to send for it, the company’s liability is at an 
end. Uodkinson v. London, etc., It.W. Co., 14 Q.B.D. 228; and 
where, instead of complying with the company’s by-laws and 
leaving his luggage in the cloak room till called for, the pas 
M-uger left it in charge of a porter to be sent after him in an 
omnibus, lie could not recover : Smith v. Great Western It. \\.
( (12 l,.T. 404; and in Manitoba the railway company success
fully defended an action for baggage which had been deposited 
at the station at which the passenger alighted, but not being 
claimed by him in due time, had been lost, and it was considered 
that, as the defendants had not charged storage and were not 
entitled to charge it, they were not liable as warehousemen 
McCaffrey v. Canadian Pacific It.W. Co., 1 Man. L.R. 3;>0. The 
“reasonable time” to be given to the passenger for tal.i;ur a wax 
his baggage depends upon circumstances, such as the «piautity of 
baggage, the number of people demanding baggage, and the faci
lities afforded for handling it: Abbott on Railways, p. 352; 
It m inn v. Grand Trank It.W. Co., 2 Q.L.R. 142; Kellert v. Grand 
Trank It.W. Co., 22 L.C. Jur. 257. While the law in Quebec 
under these cases appears to be substantially similar to the law 
in Ontario and Manitoba under the Penton, Vim lo ry, and \1c 
CatTrni cases, the more recent decision of Pedant v. Canadian 
V mi fir It.W. Co., Mont. L.R. 7 S.C. 131, Q.R. 1 Q.R. 311, appears 
to extend their liability for baggage which has been left unclaim
ed for over twenty-four hours. For a discussion of this ease, 
see Abbott on Railways, pp. 356, 357. Where a steamship com
pany undertook to keep its passengers’ baggage until it was 
examined by the Customs authorities, the contract of carriage is 
n*>t ended until the examination is completed and a reasonable 
time thereafter has elapsed to enable the owner to claim his 
goods : Davidson v. Canadian Shippinq Co., Ill Rev. Leg. 558. 
Q.R. 1 Q.R. 298.

XI n pin if Car Companies. There are many eases in the United 
St ,tes in which the liability of these companies for goods lost 
while on their ears has been considered. Some of them are col
lected in an article on the liability for pasengers’ luggage in 2 
Am. & Kng. Ry. Cas. ( N.S.) 1, and the subject is dealt with at 
■ome length in Abbott on Railways, pp. 357, et seq. If the pas 
senger is awake and sitting up, able to look after his own effects, 
there would apparently be no difference between the ease of a 
parlour ear company and any other company, and the rule enun-
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eiated in (Jnat Western ii.W. Co. v. Hunch lit, A.C. 31, which 
lias already hvvn dealt with, would govern : Whitney v. Pullman 
i ar < o., 143 Mass. 243; hut where a sleeping car company invit. > 
persons to eoine in and go to sleep, thus rendering themselves 
incapable of taking care of their own property, different eon- 
‘iderations apply, for “when you have gone to sleep, of course. 
\on can’t take care of yourself. Everybody knows that, and 
for that very reason, and the fact that the company notifies you 
to lie down ami shut your eyes and go to sleep, and thus become 
helpless, it is their duty to take care of you while you do sleep 
not that they are insurers, not that they say you shall not In 
robbed, but that they will use reasonable and ordinary care to 
prevent people intruding upon you and picking your pockets or 
carrying off your clothes while you arc asleep Pullman ('ar ('<>. 
v. <iardner, 3 IVnnypaker (Penn.) 78; Albany Law Journal. 
1884, pp. 8 and 9. It is the duty of such a company to keep a 
person on guard all night : Pullman Car Co. v. Lair. 30 Cent 
LJ. 34ô; Carjnntrr i V##r York, tc„ it.W. Co., V2A N.\ 
These decisions have been followed and approved in Ontario in 
Sham v. Pullman Car Co.. 8 O.K. 171, which, however, decided 
that where a passenger on defendants’ cars, before going to 
sleep, put his pocket book under his pillow and in the morning 
it was gone, he could not. without proving some negligence on 
defendants’ part, recover, as they were not liable as insurers, 
and in any case it could hardly be said that there was any 
delivery of the pocket I took into their custody. In the eases 
already quoted an attempt has been * to impose upon sleep 
in g ear companies the same liability as innkeeprs, but this has 
generally failed. In Queltee, however, in Star v. Pullman t nr 
Co.. Q.R. 1 8.C. 9, the trial judge considered that they were inn 
keepers and subject to the liability imposed by Quebec law upon 
that class of bailees ; but, on appeal, the Court of Queen’s Bench 
held that there was evidence of negligence, and on that ground 
affirmed the Superior Court judgment, without expressing an. 
opinion upon their status : Pullman Car Co. v. Sise. Q.R. 3 fj.fi 
258.

Who May Sur. If a servant carries his master’s livery in 
his luggage, even though the contract to carry him and his lug 
gage is with him and not with the master, yet the latter may 
sue for damages done to such livery or to other personal baggage 
lawfully on the railway premises or trains when lost : Mrui v

4
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(iri at Eastern H.W. Co. *1895), 2 Q.B. 387 ; and a servant 
whose fare has been paid by his master, may sue for damages 
to his personal baggage which he is carrying with him : Mar 
shall v. York, etc.. I!.\Y. Co., 11 C.B. 655; and an officer who is 
carried under a contract with the Government may sue for the 
loss of his effects : Marlin v. Great Indian, etc., lt.\Y. Co., L.R.
3 Ex. 9; but a person who sends his own luggage upon a ticket 
bought by the servant, cannot recover, because the liability is. 
subject to what has been already said, only to the passenger 
whose luggage it appears to he : Ilf cher v. Great Eastern R.W 
Co., L.R. 5 Q.B. 241.

What Constitutes Baggagi. Railway companies are only 
bound to check and carry free passengers luggage, and are 
only liable for such articles so carried and lost or damaged as 
are properly comprehended in that term. In Great Northern 
If. IV. Co. v. Shepherd, 8 Ex. 30, a case where ivory handles, in 
tended for sale, had been carried and lost, Parke B., says, p. 
37: ‘‘In this ease, there being no special contract, the defendants 
were bound to carry the plaintiff and his luggage, which term, 
according to the true modern doctrine on the subject, comprise^ 
clothing and such articles as a traveller usually carries with 
him for his personal convenience, perhaps even a small present 
or a book for his journey might be included in the term; but 
certainly not merchandise or material bought for the purpose 
of being manufactured and sold at a profit.” This ease was 
followed in Shaie v. Grand Trunk LWY. Co., 7 U.C.O.P. 493, 
where it was said that though articles carried for convenience 
or amusement, such as a gun or fishing tackle, might fall within 
the term, a quantity of gold pens and pencils intended for sal* 
would not he included. If it can be shown, however, that tin 
company actually knew the character of the goods tendered as 
baggage, and accepted them with such knowledge, they would 
be liable for their loss : Gn at Northirn I!NY. Co. v. Shepherd, 
supra. It is not enough to show that there was some indication 
on the parcel or trunk from which the character of the goods 
could be inferred, as where a trunk was of a particular kind 
known as a commercial traveller’s trunk, nevertheless the com 
pany was not liable : Packard v. Canadian Pacifie P.W. Co.. 
Mont. L.R. 5 S.C. f>4 : or where a parcel tendered as baggage 
was labelled “glass:” Cahill v. London, i le., Co.. 13 (\B.N.S. 
813: or rare plants intended for sale were marked “plants, 
perishable:M Lee v. Grand Trunk P.IV. Co., 3fi V.l’.R. 350. It
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follows from wlml has been said, that a commercial traveller's 
samples carried in a trunk will not he treated as baggage unless 
the company, knowing what it contains, allows it to l»e carried 
free: Canadian Nai iyalion Co. v. Hayes, 19 L.C. Jur. 269, W I 
kin son v. Lancashire, etc.. /«MV. Co. (1907), 2 K.B. 222; hut a 
hamper containing provisions intended as a present was held 
to Is* personal baggage: Case v. London, etc., /«MV. Co., Law 
do. Jan. 1, 1880, p. 9. The following artieles are not baggage: 
Merchandise: ltd fast, ctc.,'lt.W. Co. v. Keys, 9 ILL. 556, and 
"ther eases. Deeds and motley belonging to a client, carried by 
a solicitor : Phelps v. London, dc., /«MV. Co., 19 C.B.N.K. 121, 
and see Thomas v. (Inal Western /«MV. Co., 14 V.C.Il. 1*9 
Sheets, blankets and quilts: Marrow v. (inat Western /«MV 
Co., L.It. (• Q.B. 012; McCaffrey v. Canadian Par iff /.MV. Co.. 
1 Man. L.R. .150. An artist ’s pencil sketches : Mytton v Mid 
land /«MV. Co., 2* L.J. Kx. 185. An invalid chair : Cusack \ 
London, dc.. /«MV. Co., 7 Times L.R. 452. A bicycle : Itritten 
v. Ureal Northern /«MV. Co. (1899), 1 Q.B. 243; but see G or 
malty v. Midland /«MV. Co.. 14 Times L.R. 81. A concertina, 
rifle, revolver, sewing machine and carpenter's tools: llruty v. 
Crand Trank /«MV. Co., 12 I'.C.R. 6b.

The following articles were held to be baggage : Two gold 
chains, a locket, two gold rings and a silver pencil cas«»: Hruty 
v. Grand Trank //.IV. Co., supra. A quantity of jewellery suit 
able to the passenger’s station in life: Woodward v. Allan, 1 L.N. 
458. Money sufficient for travelling expenses : Merrill v. Grin nett, 
1b N.Y. 594. Silk dresses, petticoats, children’s clothing and 
an opera glass: McCaffrey v. Canadian Pacific /«MV. Co., 1 
Man. L.R. 150. A dressing case, night glasses, and telescope, 
owned by a shipmaster: Cadwalladtr v. Grand Trunk /«MV ( ,,. 
9 L.C.R, 169; but a woman’s dresses in a man's trunk wa re not 
allowed as luggage : Mississippi, dc., /.MV. Co. v. Ktnm dy, 41 
Miss. 671 : nor a man's clothes in a lady’s trunk carried for 
her only: MrCaf)rcy v. Canadian Paiific /«MV. Co., supra.

Accommodation for Traffic.

284. The company shall, according to its powers,—
4»uoin. (o) furnish, at the place of starting, and at the junction of 

the railway with other railways, and at all stopping places 
ostablished for such purpose, adequate and suitable accommoda-
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tion lor the receiving and loading of oil traffic offered lor ear 
riage upon the railway ;

(h) furnish adequate and suitable accommodation for the 
carrying, unloading and delivering of all such traffic;

(c) without delay, and with due care and diligence, receive. Nodei*> 
carry ami deliver all such traffic; and,

(d) furnish and use all proper appliances, accommodation Appliance» 
an,| means necessary for receiving, loading, carrying, unload
ing and delivering such traffic.

2. Such adequate and suitable accommodation shall include what^ 
reasonable facilities for the junction of private sidings or pri-JJ&JJJ^, 
vate branch railways with any railway lielonging to or worked
by the company, and reasonable facilities or receiving, forward-iuc,ude 
mg and delivering traffic upon and from those sidings or private 
branch railways, together with the placing of cars and moving 
them upon and from such private sidings and private branch 
railways.

3. If in any case such accommodation is not, in the opinionh> 
of the Board, furnished by the company, the Board may order Ru*M 
the company to furnish the same within such time or during
such period as the Board deems expedient, having regard to all 
proper interests ; or may prohibit or limit the use, either gen 
erally or upon any specified railway or part thereof, of any 
engines, locomotives, cars, rolling stock, apparatus, machinery, 
or devices, or any class or kind thereof, not equipped as required 
by this Act, or by any orders or regulations of the Board made 
vitliiii its jurisdiction under the provisions of this Act.

4. Such traffic shall he taken, carried to and from, and deliv 
•■red at the places aforesaid on the due payment of the toll law 
fully payable therefor.

5. Where a company’s railway crosses or joins or approaches. 
in the opinion of the Board, sufficiently near to any other
"av, upon which passengers or mails are transported, whether i,'('1,l,l"7„ tK. 
die last mentioned railway is within the legislative authority of
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w»ynfor the Parliament of Canada or not. the Board may order tinp»fw*iiK«-re *
•U.nun. company to an regulete the running of it» train» carrying

ecngera or mails, and the places and times of stopping them. - 
to afford reasonable opportunity for the transfer of passent,, i 
and mails between its railway and such other railway, and may 
order the company to furnish reasonable facilities and acrnni 
laudation for such purpose.

«Krtn'm» **• f*11' |iur|K)ses of this section the Hoard may order that
sTKlnH "I"'1''1'1' wurliK I”1 constructed or carried out, or that property 

lie acquired, or that specified tolls be charged, or that ear.-, 
motive power or other equipment lie allotted, distributed, used 
or moved as specified by the Hoard, or that any s step-,

systems, or methods Is- taken or followed by any particular 
company or companies, or by railway companies generally.

Hight of 7. Every person aggrieved by any neglect or refusal of tin 
company to comply with the requirements of this section shall 
subject to this Act. have an action therefor against the eompanv 
from which action the company shall not lie relieved by anx 
notice.^/

H. The Board may regulations, applying generaII\ or
to any particular railway or any portion thereof, imposing 
charges for default or delay by any company in furnishing 
accommodation, appliances, or means as aforesaid, or in reeeix 
ing, loading, carrying, unloading or delivering traffic, and max 
enforce payment of such charges by companies to any perso» 
injuriously affected by such default or delay ; ami any amount 
so received by any person shall lie deducted from the damages 
recoverable or recovered by such person for such default or 
delay ; ami the Board may, by order or regulation, determine 
xxhat circumstances shall exempt any company from payment 
of any such charges. 7-8 Edw. VII. cap. 61, sec. 10.

(’Iricf ChaiiffrM. Sub-sections 2. f* and (i and the eondiidiug 
part of sub-section -I arc new. living first enacted by (i IMxx 
VII., cap. 42. As will lie seen they embrace many matters u»»i 
expressly dealt with in the Act of 1 The remainder of th< 
section corresponds to section 214 of the Act of 1ÎHM save that 
in sub-section 7 the words “to comply with the requirements of

On page 448. at the end of section 7. the following "<>rds 
should lie added :—

. ^‘condition or declaration if the damage arises from 
any negligence or omission of the company or of its servants. 
:{ Edw. VII. cap. :>S. sec. 214; li Kdw. VII. cap. 42. sees. Ill 2fi 
and 22. ”

4
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this section’’ have been substituted for the words "in the 
premises” in that Act and the earlier Statutes. This change is 
probably not material.

Eff<ct of Section—Railways as Commun Canins. Tin 
effect of this section and of other sections of the Act, in part 
materia, is to make railway companies common carriers of 
goods, or at least to imnose upon them the same duties as those 
to which by the common law, common carriers are subject. 
Brand Trunk R.W. Co. v. Vogel, 11 S.C.R. 612; Dickson v. 
Ureat Sorthcrn R.W. Co., 18 Q.B.I). 176; McCormack v. Grand 
Trunk R.W. Co., 3 Can. Ry. Cas. 18."); and therefore they an 
hound at common law to carry all goods which they profess to 
carry upon a reasonable hire being tendered : Pickford v. Grand 
Junction R.W. Co., 8 M. & W. 372. By the terms of the statute 
a company must carry all traffic offered ‘‘according to its pow 
era,’’ so that if it has power to carry any particular kind of 
traffic, it must apparently do so no matter what its “profes 
sions” may be. To this extent the statute appears to impose a 
somewhat wider liability upon railway companies than Un
common law laid upon common carriers, and it has been held 
thiit under our Act, as under the English Act, they are com 
mon carriers of animals : McCormack v. Grand Trunk R.W 
Co., supra. One effect of this statutory obligation is that when 
in the performance of the obligation imposed upon them by 
law. they unavoidably create a nuisance, they are not liable 
therefor: Bennett v. Grand Trunk R.W. Co., 1 Can. Ry. Cas. 
4.11 (2 O.L.R. 425), where it was held that the defendants were 
not liable for inconvenience caused by a cattle pen necessarily 
used in the business of forwarding cattle, which they kept as 
clean as possible. In three particulars, however, railway com 
panics differ from common carriers on account of the provisions 
of this Act—(1) their right to limit their liability by contract is 
curtailed ; (2) their tolls must be equal ; (3) they are by this 
section and by other provisions of the Act, subject to the general 
supervision of the Board of Railway Commissioners, who may 
by statute interfere with and regulate their manner of carrying 
ou their business.

Tails Must be Equal. At common law the hire charged by 
a carrier must be reasonable : Baxendalr v. Eastern Counties 
/Ml . Co., 4 C.B.N.S. 63; but there is no duty to carry the 
goods of all customers at equal rates, although the fact of 
charging less to one customer than another is evidence, though 
not conclusive, that the greater charge is unreasonable : Baxcn- 
<1ah v. Eastern Counties R.W. Co., supra, and 27 L.J.C.P. 145 :

89l-*.l.

448



WO CANADIAN RAILWAY ACT. [Sec. 284

Sutton v. (neat Western It.W. Co., L.R. 4 II.L. 226; particul
arly the judgment of Blackburn, J., pp. 236, ct seq. This and 
the other English eases were discussed at length in Scott v. Mid 
land It.W. Co., 33 U.V.R. 580. The common law rule has now 
1 >een altered greatly hv statutes and section 315, infra, and 
cognate sections of this Act seek now to prevent discrimination 
or any other form of unequal tolls.

Control of Hoard. Sub-sections 3, 5 and 6 of this section, 
while new, embody a principle contained in many statutes 
affecting railway companies, and in addition to the common law 
duty to afford proper facilities, permit the Board to regulate 
these facilities within the limits prescribed by the Act. See 
lion 2(i4, ante, and other sections of this statute are all instances 
of legislative control and regulation of the means of transport.

Liability Discussed. Subject to these remarks, the cases 
nearly all proceed upon the principles applicable at law to 
carriers of goods and passengers, and we may now enquire what 
are the duties of railway companies—(1) as carriers of per
sons ; (2) as carriers of goods for hire; (3) as warehousemen ; 
(4) how far can they limit their common law liability as car
riers ; (5) Who may sue them for a breach of duty; and (6) 
the measure of damages.

1. Liability as Carriers of Persons.
(a) General Liability.

The distinction between the liability of carriers of goods 
and carriers of passengers was laid down at an early date, and 
before the days of railways, it was said that while carriers of 
goods were insurers, carriers of passengers were liable oidy for 
negligence in the performance of their contract: White v. Haul 
ton, 1 Peake 113 ; and there are numerous English cases empha
sizing this distinction. These cases are discussed and collected 
in Itcdkcad v. Midland It.W. Co., L.R. 2 Q.B. 412, 4 Q.B. 379. 
which lays down the general principle that “the contract made 
by a general earrier of passengers for hire, with a passenger, is 
to take due care (including in that term the use of skill and 
foresight) to carry the passenger safely; and is not a warranty 
that the carriage in which he travels shall l>e in all respecte 
perfect for its purpose, that is to say, free from all defects 
likely to cause peril, although those defects were such that no 
skill, care or foresight could have detected them.” See also 
ftlamires v. Lancashire and Yorkshire It.W. Co.. L.R. 8 Ex. 283. 
The liability of railways to passengers was discussed, and the 
distinction adverted to drawn, in Sutherland v. Great Western
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li.W. Co., 7 U.C.C.P. 409, where a history of the law and cases 
on the subject appears, and a further discussion will be found 
in liraid v. Great Western li.W. Co., 10 U.C.C.P. 137, affirmed
1 Moore’s P.C. Reports N.S. 101. This principle was applied 
to a case in which the plaintiff was properly riding on a freight 
train and was injured, but was unable to show any negligence 
on the part of the railway company, and the rule was laid down 
that a person using a freight train could not expect the same 
degree of care as one using a passenger train: Hutchinson v. 
Canadian Pacific li.W. Co., 17 O R. 347.

Similarly, the Government of Canada was not liable for an 
accident happening on the Intercolonial Railway owing to a 
latent defect in an axle which broke during the journey, the 
onus being on the plaintiff to prove negligence: I)ubc v. The 
Quern, 3 Ex. C.R. 147 ; see also lladgcrow v. Grand Trunk li. 
IV. Co., 19 O.R. 191, at p. 195; and the whole subject was con
sidered in Canadian Pacific li.W. Co. v. Chalifoux, 22 S.C.R. 
721. reversing Chalt four v. Canadian Pacific li.W. Co., M.L.R
2 S.O. 171, 3 Q.B. 324, where English, American and Quebec 
cases are discussed, and the English common law rule was ap
plied to the Province of Quebec. In that case the accident hap
pened through a rail breaking during very cold weather on a 
part of the track which had been properly patrolled by defen
dants’ section men. The New York case of McPadden v. New 
York Cintrai li.W. Co., 44 N.Y. 478, was referred to, and the 
principles there laid down were adopted. See also Ferguson v. 
Canadian Pacific li.W. Co., 12 O.W.R. 943.

in Quebec Central li.W. Co. v. Lortir, 22 S.C.R. 336, it was 
held that a passenger who chose to get off a train where there 
was no platform, eould not recover for injuries reeeived when 
he might, bv going through a car. have alighted at the station 
platform. The general principle lias been recently affirmed in 
East Indian li.W. Co. v. Halidas (1901), A.C. 396, in which a 
man was killed by explosives done up in a parcel and brought 
into a ear by another passenger who was also killed. The rail
way company did not know' what was in this bundle when it 
was brought in, and, therefore, there was no evidence of 
negligence on their part. So also a railway company was not 
liatile for injuries caused to a passenger by closing a carriage 
door on his hand, when they did not know it was there : Drury 
v. North Eastern li.W Co. (1901), 2 K.B. 322. Where a 
passenger in an overcrowded ear got up to prevent others enter
ing and put his hand on the door-jamb, and the porter, not 
knowing this, closed the door, thus injuring the passenger’s 
finger, he could not recover, because though the overcrowding
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may have been evidence of negligence, it was not the proximate 
cause of the accident: Metropolitan H.W. Co. v. Jackson, 3 A.C. 
193 ; and it is for the passenger who suffers from such an acei 
dent to make out a prima facie case of negligence : Cuhcn v 
Metropolitan H.W. Co., 6 Times L.R. 146; Cormier v. Dominion 
Atlantic R.W. Co., 3 Can. Ry. Cas. 304. If a passenger gets up 
to shut an open door and falls out, when he might have been 
on the safe side and have suffered the slight inconvenience of 
it being open, instead of incurring the evident danger of get 
ting up to close it, he cannot recover damages for his fall from 
the train : Adams v. Lancashire etc., H.W. Co., L.R. 4 C.P. 739 
This case was discussed somewhat unfavorably, however, in Go 
v. Metropolitan H.W. Co., L.R. 8 Q.B. 161. A person will be 
justitied in jumping out of a carriage to avoid apparently 
imminent peril, even though he may be thereby injured ; but 
the peril must at least appear imminent and serious enough 
to justify a reasonable and prudent man in taking such a risk 
Jones v. Boijcc, 1 Stark 493 ; Kearney v. Great Southern, etc.. 
H.W. Co., 18 L.R. Ir. 303.

Res ipsa loquitur. Negligence is sometimes presumed from 
the mere occurrence of an accident, without adequate explana 
tion by the company : Scott v. London Dock Co., 3 II. & C 
596. The following are instances of this:—Collisions between 
two trains of the same company : Skinner v. London, etc., H.W 
Co., 5 Ex. 787; Burke v. Manchester, etc., H.W. Co., 18 W.R 
694; Bird v. Great Northern, etc., H.W. Co., 28 L.J. Ex. 3; ears 
being derailed : Carpue v. Brighton H.W. Co., 5 Q.B. 751; Flan 
nery v. Waterford, etc., H.W. Co.. I.R. 11 C.L. 30. Ferguson v 
Canadian Pacific H.W. Co., 12 O.W.R. 943. A ear door flying 
open while the train is moving : Gee v. Metropolitan H.W. Co.. 
L.R. 8 Q.B. 161 ; or w hile standing at a station : Richard v. Great 
Eastern R.W. Co.. 28 L.T.N.8. 711 ; Tool v. North British H.W. 
Co. (1908) A.C. 352 ; but a window suddenly falling is not prima 
facie evidence of insecure fastening : Murray v. Metropolitan 
R.W. Co., 27 L.T. N.S. 762; and a passenger who falls out of a 
sleeping ear berth while changing her position cannot recover 
without affirmatively proving negligence : ('anadian Pacific H.W 
Co. v. Smith, 1 Can. Ry. Cas. 255 (31 S.C.R. 367), reversing the 
Supreme Court of Nova Seotia. reported 1 ib., 231. where the 
eases are discussed at length.

So soon as the defendants have satisfactorily accounted for 
the fact upon which the plaintiff relies as affording the pro 
sumption of negligence, the onus is reshifted to the plaintiff 
Ferguson v. Canadian Pacific H.W. Co., supra.
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Where a passenger in going from one “vestibule” car to 
another, falls out of a door which has been opened by some 
unknown means and is killed, his personal representatives can 
not recover: Campbell v. Canadian Pacific R,W. Co., 1 Can. Ry. 
Cas. 258. The subject of injuries to passengers getting on and 
off trains has been dealt with in the notes to.eection 258, ante.

Liability to Versons other than Passengers. In Nightingale 
v. Union Colliery Co., 2 Can. Ry. Cas. 47, 35 8.C.R. 65, where 
a contractor of the defendants was riding, for his own con
venience, on defendants' locomotive and was killed by the 
engine falling through a defective bridge, it was decided that 
. veil without any contract relieving the company from liabil
ity, the person who uses railway facilities without paying for 
them, cannot recover any damages for negligence, but only for 
that “gross” negligence and reckless and wilful disregard of 
another’s safety, that leading into a “trap,” which is aptly 
described by the term “dolus.'’

A similar case, Harris v. Perry (1903), 2 K.B. 219, was 
decided by the English Court of Appeal. In that case the jury 
found that the plaintiff was on the engine for his own conven 
ience, but with the permission of the defendants’ representative 
and that the accident was due to the negligence of the defen 
daiits’ servants. The Court held that the defendants' 1 lain I 
it y was that of a person who undertakes the carriage of another 
gratuitously, that the care to be exercised must be reasonable 
under the circumstances, that there was evidence of such a 
failure of care on the part of the defendants’ servants as 
would make them responsible for damages arising therefrom, 
and that the plaintiff was entitled to judgment.

Collins, M. R.. in delivering judgment, says at p. 226, that 
the authorities imply a larger obligation than that of merely 
not setting a trap. He refers to Foulkes v. Metropolitan Dis 
trivt V.IV. Co. (1880), 5 C.P.D. 157, at p. 165. and also to the 
discussion in Reven on Negligence in Law, 2nd Ed.. Vol. 2, pp. 
1154, it seq.

Payne v. Terre Haute R.W. Co.. 56 L.R.A. 472; Purple v. 
I nion Pacific /iMV. Co., 57 L.R.A. 700; Chicago, etc., It.W. Co. 
v. battler, ibid., 890, and Bolton v. Missouri Pacific R.W. Co.. 
<2 S W R. 530, are all recent American decisions to the effect 
that no special liability, apart from reckless or wilful miscon
duct, rests upon a railway company in favor of a mere trespas 
ser upon the trains, nor, except with certain limitations, in 
favor of one not a trespasser but a mere licensee.

The mere fact that a conductor may have permitted the 
plaint iff to ride free upon a train without the consent of the
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carrier will uot enlarge the company’s liability: Graham v. Tor 
onto, etc., ll.W. Co., 23 U.C.C.P. 541, and the payment of a 
bribe to a conductor to enable the person injured to ride upon a 
train not intended tor passengers will, very naturally, fail to 
assist him to recover damages : Canadian Pacific It.W. Co. v 
Johnson, M.L.R. G Q.B. 213. From the argument for the rail 
way in the latter ease, and from the judgment of Cross, J., it 
would appear that the decision there was based upon the fact 
that, the plaintiff being carried free, there was no consideration 
for the contract of carriage, and therefore no action could la- 
based upon such contract, but there are English and Ontario 
cases which show that where the plaintiff is rightfully on the 
train, he can recover damages for injuries, even though he ha 
|)!iid nothing for his passage. This applies to a company’s 
w orkman w ho is being conveyed to his place of business : Torpy 
v. Grand Trunk li.W. Co., 20 I’.C.R. 446; to an employee of an 
express company carried free under an arrangement between 
the railway and his employers : Jennings v. Grand Trunk It. W 
Co., 15 A.R. 477, affirmed as to the measure of damages, 13 
A.C. *00; but not where the contract between the employer and 
the railway does not authorize the free transportation of tin 
former’s workmen but the train officials permit it: Sheerman 
v. Toronto, etc., It.W. Co., 34 U.C.R. 451 ; though where a news
paper reporter travelled on a fellow-reporter’s pass which wa* 
marked non-transferable. the reporter when injured was 
awarded damages on proving a custom on the part of the rail 
way company which in effect abrogated the condition of non 
transferability: Great \orthirn It. IV. Co. v. Harrison. 10 Excli 
376. So also a person in the employ of the Government travel 
ling free on Government business was allowed to recover for 
luggage lost : Martin v. Great Indian, etc., It.IV. Co., L U. 3 Ex 
9; as was a person whose passage was paid for by a henctii 
society: Skinner v. London, etc., It.W. Co., 5 Exeh. 787, and u 
servant w hose ticket had been purchased by his master : Mar
shall v. 1ork. < te., It.W. Co., 11 C.It. 655, the ground of action 
being the breach of duty towards the servant which the company 
assumed when they undertook to carry him, as distinguished 
from any contractual remedies which the person who bought 
his ticket might have ; but in Alton v. Midland It.W. Co., 1'» 
C.B.N.S. 213, where the ticket wras bought by the employee for 
the purpose of travelling on his employer’s business, it was 
held that no corresponding duty was owing to the master on 
account of loss of the servant’s services due to injuries received* 
on his journey. A somewhat extreme instance of liability 
towards a person carried free is to be found in Austin v. Great
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Western R.W. Co., L.U. 2 Q.B. 442, where a mother who hat I 
bouglit a ticket for herself, brought with her into the train 
without any fraudulent intention a child who was, according to 
the company’s regulations, too old to travel free. The child 
was injured in an accident arising from the negligence of the 
defendants. It was also shown that the mother had the plain 
till' with her when she bought her ticket, and no questions were 
asked about the latter’s age. The Court of Queen’s Bench held 
that the contract was to carry both the mother and the child 
for one fare, and though the former might be liable for the 
child’s fare, that did not prevent the latter from recovering 
damages which resulted from the defendants’ negligence; and 
that the mother’s concealment did not alter the child’s rights. 
Quœre, would fraud on the mother’s part, if proved, have 
altered the liability of the defendants? This question was 
raised by Blackburn, J., but not answered. Where a plaintiff, 
having bought a return ticket from one company, came back on 
a train of defendants, who had running rights over the former’s 
line and divided the profits with it, he was allowed to retain a 
verdict for injuries sustained, on the ground that the latter 
company had permitted him to be upon the train and there 
fore owed him protection from injuries resulting from their 
negligence or default: Foulkes v. Metropolitan District R.W. 
<'<>., 4 C.P.D. 267, 5 C.P.D. 157. Some discussion upon the 
subject is also to be found in the argument in Braid v. Great 
Western R.W. Co.. 10 U.C.C.P. 137, at page 142, and in the 
judgment of the Privy Council in Great Western R.W. Co. v. 
Braid, 1 Moore P.C. (N.S.) 101.

In the recent case of Ri/ckman v. Hamilton, etc.., R.W. Co.. 
4 Can. Ry. Cas. 457, 10 O.L.R. 410, all the decisions are referred 
to. and applying the principles of Austin’s Case, supra, the 
defendants were held liable to the wife of one of their servants 
who was travelling on an unconditional free pass and was 
injured in a head-on collision between two cars on defendants’ 
railway. It was held that the eollision must he evidence of gross 
negligence if that were required to be established.

It appears to be settled law that the remedy of a person 
injured on a train does not depend solely upon any contractual 
relationship between the carrier and himself or upon payment 
of fiire; but, in addition to such contractual liability, the carrier 
owes a duty of reasonably safe carriage to all who are upon its 
trains with its permission, even though no fare is paid for the 
trip, hut that where no permission to travel has been given 
oilier than the unauthorized permission of those in charge of the 
♦rain, the traveller cannot recover except, as before mentioned.
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for fault on the part of the railway company amounting to 
dolus.

Of course, where a person travels otherwise than on Ihe 
ordinary passenger train, even though he has the company's pci- 
mission to travel by some other conveyance, as on a freight 
train, he cannot expect that the same care will be exercised as 
he has a right to look for upon conveyances intended for pas 
songera : Hutchinson v. Canadian I'acific H IV. Co., 17 O H. 
34 i, 111 A.R. 4211. Where a newsboy I warded a car to sell 
papers, in accordance with the usual custom, it was suggested, 
though not definitely decided, that he was not a passenger hut 
at ntosl a licensee, and therefore was not entitled to the same 
degree of care as a passenger: Colt v. Toronto It.IV. 25 
A.R. 55, at p. 59.

Appliancea and Accommodation. Section 264, ante, pre
scribes certain appliances which must be used on trains, and 
gives an express right of action to all who are injured hy a 
breach of that section. Apart from such express right, how- 
ver, it is probably true that anyone suffering special and pecu
liar injury on account of a failure to observe such statutory 
precautions as are provided, could recover damages for that 
injury, and so a person injured by a failure to provide corn 
muniraiinu between the conductor and engine driver, as re
quired by that section, could no doubt recover at conn..... law
lllamircs v. Lancashire, etc., R.W. Co., L.R. 8 Ex. 288. But the 
neglect of a statutory duty imposed for the benefit of a certain 
class of people (for example, the neglect to fence for the pro. 
tectiou of adjoining landowners) would not of itself vest a right 
of action in a passenger on the train injured by a collision with 
rattle trespassing on the track : Buxton v. Xarth Eastern H.U 
Co., L.R. 8 Q.B. 549; (lorris v. Scott, L.R. 9 Ex. 125. It is the 
duty of a conductor to ensure, as far as he reasonably can do 
so, the comfort and safety of passengers under his charge 
Wain V. Canadian I’arific R.W. Co., 2 Can. Ry. Cas. 69 and 8",. 
(5 O.L.R. 884), and it has been said that a passenger is entitled 
to accommodation according to his contract, and in the abscnn 
of express contract, he is entitled to all reasonable and usual 
accommodation : MacNamara on Carriers art. 346. p. 538. 2nd 
Edn. On an unconditional contract to carry, a railway is gen- 
erally bound to find room for all who offer themselves for ear 
riage: ITawcroft v. Great Northern R.W. Co., 21 L.J.Q.R. 178: 
and in ordinary- cases they are expected to furnish seats for 
their passengers : 5 Am. & Eng. Enc.v. of Law. 2nd Ed.. 399
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Davis v. Kansas City, 50 Mo. 317 ; hut if there should he any 
unusual or unexpected influx of intending passengers they 
cannot he expected to do so: Louisville A*.IV. Co. v. Patterson, 
♦»9 Miss. 4*21. If there are two ears, one of which is filled 
and another containing empty seats, a traveller cannot compel 
the conductor to find him room in the crowded car. Pittsburg 
v. Van floutcn, 48 Ind. 00. In Metropolitan R.W. Co. v. 
Jackson, 3 A.C. 193. Lord Cairns, at page 198, seems to 
consider it negligence on the part of a railway company to 
admit more passengers to a compartment than there are seats. 
As mentioned in Plain v. Canadian Pacific R.W. Co., 2 
Can. Ry. Cas. 69 and 85, 3 Can. By. Cas. 143, a conductor in 
the interests of those travelling has a right and is bound accord 
ing to the means at hand to preserve order ; and apart from the 
statutory power to eject, which will he discussed in notes to 
sec. 281. he may eject a passenger who persists in putting his 
feet on the seats : Paris v. Ottawa Electric R.W. Co., 28 O.R. 
654. But though equal aceommodatiou must be afforded all pay 
ing the usual and proper charge therefor, there is nothing to 
prevent a railway company from furnishing additional comforts 
and luxuries for those willing to pay an increased charge there 
for: Hutchison on Carriers. 2nd Ed., s. 542; Day v. Oiccn, 5 
Mich. 520: Westchester R.W. Co. v. Miles, 55 Venn. St. 209. A 
lady who buys a second class ticket cannot be compelled to 
travel in a smoking car on the ground that that is the second 
•lass car : Jones v. (Stand Trunk R.W. Co., 4 Can. Rv. Cas. 418 
9 O.L.R. 723).

Continuous Journey. Where a passenger contracts for a 
continuous jurney. lie is entitled to be carried the whole dis 
tance for the toll paid, and a charge made for additional fare in 
transferring him from one station to another in a town on his 
line of route is illegal : Ctarry v. Grand Trunk R.W. Vo., 29 
O R 18; but similarly a person contracting for a continuous 
journey only, without “stop over” privileges may not break 
his journey at an intermediate point : Coombs v. Tin Queen, 4 
Ex. C.R. 321 ; 26 S.C.R. 13, following and applying Craig v. 
Orml Westtrn R.W. Co., 24 TT.C.R. 504; Briggs v. Grand Trunk

U Co., ib. 510. and Cunningham v. Grand Trunk R.W. Co.,
I -i h '."7. ii LC Jar 107

Protection of Passengers. This subject is discussed at length 
in the notes in 2 Can Ry. Cas. 96, et seq. In Plain v. Canadian 
I'acific R.W. Co., 2 Can. Ry. Cas. 69 and 85; Canadian Pacific 
ll.W ('o. v Plain, 3 Can Ry. Cas. 143. the rule is laid down
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that if a railway company through its officers, knows that an 
assault upon a passenger is probable, it is the former’s duty to 
take reasonable precautions to prevent it, and if it fails to d" 
so, it is liable for the consequences of its neglect. The English 
case of Founder v. North Eastern /MV. Co. (181)2), 1 tj.lt. 38.'». 
which is a decision to the contrary, was not followed. In the 
case of Cobb v. Great Western /MV. Co. (1894), A.C. 419. Lord 
Selborne had already dissented from the opinion expressed by 
the judges in the Founder Case, so that as regards Canada at 
least, it may be taken to lx- overruled so far as it purports to 
lay down any general proposition of law. The American dec! 
sions, as a rule, concur in the views stated by the Judges in 
Wain v. Canadian Pacifie /«MV. Co. See Putnam v. Broadway, 
etc., /«MV. Co., 55 N.Y. 108; New Orleans, etc., /«MV. Co. v 
Burke, 53 Miss. 200; Lucy v. Chicago, etc., /«MV. Co., 64 Minn 
7, and 5 Am. & Eng. Ency., 2nd Ed., 553. In Bryce v. South 
cm /MV. Co., 125 Fed. R. 958, a distinction was made between 
acts of nonfeasance or omission and misfeasance in failing to 
protect a passenger, and it was said that for the former the 
servant would only be liable to his employer and not to the 
passenger. The correctness of this decision w’as doubted by h 
writer in the New York Law Journal for 1904, p. 2040. and cases 
to the contrary are there cited.

Compare with the decision in the Plain Case, supra, th» 
recent Irish case of Addirlcy v. Great Northern /«MV. Co. 
(1905), 2 1. It. 378, where the liability of a railway company 
for injury to a passenger caused by a window being broken by 
a person admitted to the platform who was obviously drunk, 
was discussed.

In Fraser v. Caledonian /«MV. Co., 5 F. (Ct. of Sess.) 41, it 
was decided that where defendants knowingly and without tak 
ing proper steps to prevent it, had allowed a greater crowd ol 
intending passengers to congregate on a platform than it would 
hold, and plaintiff was knocked off and hurt, he might recover.

2. Liability as Carriers of Goods.

As already mentioned, railway companies are common car 
riers of goods and therefore, apart from contract or statute, 
they are liable as insurers for all goods which they undertake 
to carry: Coggs v. Bernard, 1 8m. L.C., 9th Ed., 199; Ham v. 
McPherson, 6 O.S. 360; and see Culver v. Lester, 37 Can. L.J 
421, a learned judgment of McDougall, Co. J., York, where the 
subject of common carriers is discussed at length. Hut if a
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person does not profess to carry goods of the character sued 
for, he is not liable as a common carrier for their loss. The 
liability as bailee, of course, would exist : Routiel v. Aumats. 
(j.ll. 18 S.C. 474

The only defences to this liability at common law are thaï 
the accident happened through the Act of God, the King’s 
enemies, or some vice inherent in the thing carried : Coggs v. 
Bernard and 11am v. McPherson, supra; Nugent v. >Smith, L.K 
1 C.P.I). 19 and 423 ; Blower v. Great Western R.W. Co., L.K.
7 C.P. 655 ; Kendall v. London and South Western R.W. Co.. 
Lit. 7 Ex. 373. This latter defence would probably include 
insufficient packing or fastening of goods where the defect was 
not reasonably apparent to the carrier on delivery : Stuart v. 
Crauley, 2 Starkie 323 ; Richardson v. North Eastern R.W. Co.. 
L.It. 7 C.P. 75; Klauber v. American Express Co., 21 Wis. 21 ; 
Ralston v. Caledonian R.W. Co., 5 Ct. of Sessions Cases (4th 
series) 671 ; Chippendale v. Lancashire and Yorkshire R.W. Co.. 
21 L.J.Q.B. 22; Paxton v. North British, etc., R.W. Co.. 9 Ct 
of Sessions Cases (3rd series) 50.

Where goods carried at a lower rate, were insufficiently 
packed, and wrongly described—being called hardware, whereas 
they were electric fittings in china and porcelain—it was 
pointed out that hardware would not be handled as carefully 
as fittings of this character, and the defendants were relieved 
from liability: Connelly v. Great Northern R.W. Co., 15 Leg. 
News 365.

Where fresh meat has been delayed twenty-two hours in 
summer in reaching its destination, the defendants could not set 
up successfully that the consequent injury to the meat was 
owing to its perishable nature: Delorme v. Canadian Pacifie 
R.W. Co., 11 Leg. News 106; and see Pontbriand v. Grand 
Trunk R.W. Co., M.L.R. 3 S.C. 61 ; but where the heating of 
hay in transit causes increased evaporation and consequent 
shrinkage, the company on showing such facts are not liable : 
Seymour v. Sineennes, 1 R.L. 716. Where defendants contracted 
to carry plaintiff's engine on their railway to another town, and 
in drawing it to the railway station by their horses harnessed 
to the shafts with which it was fitted for that very purpose, one 
of the shafts broke through a defect unknown to either party 
and the engine was damaged, this was described as vice 
inherent in the thing carried, and plaintiff’s action was dis
missed: Lister v. Lancashire, etc., R.W. Co. (1903), 1 K.lt. 878. 
W here without negligence on the carrier’s part, there is deterior
ation of perishable articles or evaporation and leakage of liquids.
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the carrier may successfully defend an action : Hudson v. liai 
mdalc, 2 II. tx N. 575; Ohrloff v. Briscoll, L.R. 1 P.C. 231.

Act of Hod. An Act of God must be un event, the happen 
ing of which could not have been reasonably foreseen. The fact 
that it has happened before is only evidence that its recurrence 
might have been expected, but it does not entirely deprive a 
carrier of this defence : Nitropkospkatc v. London, etc., Docks 

9 Ch. 1). 503.
Accommodation amt Appliances. Section 284 and the other 

sections of this Act prescribe in certain instances the character 
of appliances and accommodation which must be furnished by 
railway companies. Generally speaking, the accommodation 
must be adequate to the ordinary conditions of the business 
which a carrier undertakes, and where a shipowner received 
sheepskins in a boat admittedly unfit to carry them, and they 
were damaged in consequence, the defendants were held liable, 
and upon the construction of a bill of lading containing provi
sions exempting them from liability for “ unsea worthiness,” it 
was held that these conditions afforded no defence : ltathhom 
v. Maclver (1903), 2 K.B. 378. In all cases of carriage of goods 
by water, “the common law obligation of a shipowner is to pro
vide a ship reasonably fit to carry the cargo that is shipped upon 
it. If a shipowner desires to avoid this responsibility he must, 
I think, use very plain and distinct words to give notice of his 
intention to get out of this obligation.” per Bighorn, J. 
Waikato v. New Zealand Shipping Co. (1898), 1 Q.B. 645. at 
p. 647, affirmed (1899), 1 Q.B. 56. Where a carrier undertakes 
to carry gold, and it is known that he has a bullion room for 
that purpose, a contract is implied that the room is strong 
enough to resist the attacks of thieves : Queensland Hank v 
Peninsula and Oriental, etc., Co. (1898), 1 Q.B. 567; and a 
carrier who holds itself out as willing to carry goods to a certain 
place cannot refuse to carry for any one tendering goods for 
transport there : Crouch v. London etc., It. W. Co.. 14 C.B. 255.

Connecting Carriers. Though this subject depends largely 
upon the contracts contained in bills of lading and the effect of 
statutory restrictions upon the right to contract against negli 
gence on the part of railway companies, it may be conveniently 
dealt with here subject to what is afterwards said about the 
limitations imposed by statute. The general rule in the case of 
connecting carriers is that where a railway company receives 
goods for conveyance beyond its own line (in the absence of any 
special contract to the contract, and especially upon payment



Sec. 2841 LIABILITY AK CARRIERS OF GOODS. *♦>1

for the whole journey), it impliedly undertakes responsibility 
for the complete transit, and is therefore not discharged from 
its liability by handing over the goods to a second company for 
further conveyance, but remains liable for a loss of or injury to 
the goods, even though the same may not have happened on its 
own line of railway. The law was so stated in the leading case 
of Muschamp v. Lancaster and Preston Junction R.W. Co. 
(1841), 8 M. & W. 421. This was a case of carriage of a parcel 
addressed to a point beyond defendants’ line, but no receipt or 
other writing showing the conditions of carriage to destination 
was given. At the trial the jury were told that where a com 
mon carrier receives a parcel so addressed and does not by posi 
live agreement limit his responsibility to a part only of. tin 
distance, that is prima facie evidence of an undertaking on his 
part to carry the parcel to its destination even though that 
place is beyond the limits within which the carrier professes 
in general to carry on his trade. This statement of the law was 
upheld by the Exchequer Chamber upon motion for a new 
trial on the ground of misdirection. This case was followed in 
McGill v. C.rand Trunk R.W. Co. (1892), 19 A.R. 245. The 
principle of this case has ever since been followed in England 
Another important case is Bristol and Exeter /«MV. Co. v. Cot 
tins (1859), 7 ILL. Cas. 194. In that case the contract of car 
ringc was with the Great Western R.W. Co., while the loss' 
(destruction by fire of goods carried) occurred on the defen
dants’ line. It was held that there was no privity between the 
plaintiff and defendants, and consequently no liability on the 
part of the defendants. Similar decisions upon the ground of 
want of privity are Cranford v. (ircat Western /«MV. Co. 
(18(18), 18 U.C.C.P. 510; Richardson v. Canadian Pacific R.W. 
Co. (1889), 19 O R. 369.

In the Collins Case the Court had to construe conditions of 
carriage framed apparently so as to restrict the liability of each 
carrier to its own line, but it was held that such was not their 
effect. Practically identical conditions were considered in the 
case of Grand Trunk R.W. Co. v. McMillan (1889), 16 S.C.R 
541, w ith the addition of a clause that the defendants should not 
he responsible for any loss, etc., to the goods, if such loss, etc., 
occurred after the goods arrived at the stations or places on 
their line nearest to the points or places where they were con 
signed to or beyond their said limits. Inasmuch as the connect
ing line (in this case the Canadian Pacific Railway) was, accord
ing to the true construction of the contract the line of the defen
dants’ agents, it was held that it must be considered for the pur-
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post’s of the conditiou as the defeudanta’ own liuv. It was held, 
however, that the defendants’ liability at the time the loss 
oc urred was that of warehousemen only, and consequently 
their responsibility was reduced from that of insurers to one of 
bailees only, for negleet of duty.

A railway company might, the Supreme Court held in tie 
McMillan Cast, refuse to enter into a contract to carry lieyoud 
Its own line, and eec. 246 (3) of The Railway Act, 1888, icor 
responding to see. 284 (7) of this Act) did not prevent it from 
restricting its liability 1'or negligence as carriers or otherwise in 
respect to the goods to lie carried after they left its own line 
The decision in Vogel v. (hand Trunk It.IV. Co., 11 8.C.R 
612, does not govern such a contract.

After the decision in the McMillan Case the different rail 
way companies appear to have remodelled their hills of lading 
As stated in the judgment in Lake Erie and Ditroit It.W. (',, 
v. Sales (1896), 26 8.C.R. 663. at page 675, the initial carrier 
«as thereby made the agent of the shipper to hand the goods to 
the next connecting carrier, and was not liable for any future 
loss or damage whatever, and among other things it was pro 
vided that "all the provisions of this contract shall apply to 
and for the benefit of every carrier” to whom goods might lie 
delivered under it as fully as to the company. This form of 
contract obviated the consequences of the judgment in Hristol 
and Exeter It.IV. Co. v. Collins (supra), and the contracts were 
in substance severally one for the transport of the goods to their 
final destination for a part of the distance by one carrier and 
for part by another and so on, with consequent liability by each' 
carrier for loss occurring upon its own portion of tlie transit, 
and corresponding exemption for loss occurring beyond it. As 
put by King. J., in Northern Pacific It.W. Co. v. Grant (1895), 
24 S.C.R., at page 548, "under English law (differing in this 
respect from American law) a company receiving goods for 
carriage to a point lievond its line prima facie contracts for the 
entire carriage. But it may limit its responsibility to acts or 
defaults occurring upon its own line, and where this is done it 
and each carrier in succession comes under an obligation to 
deliver goods so received to the next carrier."

In that case the agent of the Northern Pacific R.W. (V at 
Toronto having arranged with the shipper, the plaintiff, in On 
tario, for a shipment of goods ria (1 T.R and Chicago N.W 
Co., in care of the Northern Pacific R.W. Co. at St. Paul, con 
signed to plaintiff s own order in British Columbia, and the 
goods having been delivered to E. at British Columbia without
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au order, it was held that the goods were in the cure of the 
Northern Pacific B.W. Co., from St. Paul to British Columbia, 
and that that company were liable to the plaintiff for the value 
of the goods.

Another much litigated ease of a through contract is Mer
chants Despatch Transportation (Jo. v. Jlalety (1886), 14 S.C.R. 
o72; 12 A.It. 201; 4 O.lt. 723. The transportation company 
made by correspondence a contract with plaintiff to carry but
ter from London, Ontario, to Bristol, England. They issued a 
bill of lading signed by one Barr, describing himself as agent 
severally, but not jointly, for the G.W.R.W. Co., M.D.T. Co., 
aud G.XV.S.S. Co., named as carriers therein—different portions 
of the transit to be performed by each, and by the bill of lading 
if damage was caused to the goods during transit the sole lia
bility was to be that of the company having the custody thereof 
at the time of such damage. A loss having occurred before the 
goods were handed to the G.W.S.S. Co. by the M.D.T. Co., the* 
M.D.T. Co. were held liable upon the through contract for the 
damage, and even under the bill of lading they were also liable, 
as the loss occurred while the goods were in the custody of tin- 
defendants—M.D.T. Co.

In Rennie v. Northern P.W. Co. (1876), 27 U.C.C.P. 153, 
the defendants did not undertake to carry for the entire jour
ney. and were consequently held not to be liable for a loss 
occurring by wrongful delivery at destination.

Another case of limitation of liability as carriers, or of 
no liability as warehousemen in the absence of negligence, 
is Itrodie v. Northern P.W. Co. (1884), 6 O.R. 180, where goods 
were destroyed by fire after being placed in a warehouse await
ing further conveyance by the connecting carrier : See also 
Richardson v. Canadian Pacific li.W. Co., supra.

Even where there is no privity by contract as already ex
piai aid. a i-onnecting carrier may become liable to the owner for 
conversion where goods in his possession are voluntarily given 
by him to another without the owner’s consent, and an action 
"f 1 rover will lie: Leslie v. Canadian Central li.W. Co. (1878). 
44 U.P.R. 21; Poach v. Canadian Pacific P.W. Co.. 1 Man. Rep. 
158.

Other decisions are:—
!loqcrs v. Great Western P.W. Co. (1858), 16 U.C.R. 520; 

defendants were held not to be liable for a loss of furs occurring 
beyond their line, where the contract only provided for forward
ing the goods beyond their own line.
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LaPointt v. «rend Trunk H.W. Vo. (1867), 26 U.C.R. 479. 
defendants held not liable for a loss occurring beyond their 
own line where the contract provided that the company would 
not be responsible for any loss, etc., to goods beyond their 
limits. See also Fraser v. Grand Trunk H.W. Co. (1867), 2ii 
U.C.R. 488, a similar case.

Gordon v. Great Western H.W. Co. (1875), 25 U.C.C.l* 
488, a case of shipment from Cincinnati at a through rate to 
Detroit under a contract exempting the first and connecting car 
riers from liability for loss by fire, it was held, the goods having 
been destroyed by fire, lietween Detroit and Thorold, on defen 
dants’ line, that there was no such exemption for the latter 
part of the transit, reversing a former decision in .14 U.C.R 
224.

Jeffrey \. Canadian Shipping Co., M L R. 7 Q.B. 1. Where 
the carrier receives the goods and is paid freight only for car 
riage to the end of his own route, the fact that he undertakes to 
deliver them to another carrier there for further shipment does 
not make him responsible for the delivery of the goods at tln-ir 
ultimate destination.

Neil v. American Express Co., Q.R. 20 S.C. 253, 2 Can. R\ 
Cas. 111. An express company is not liable for damages to 
goods happening on the line of a connecting carrier where tin 
bill of lading contained a clause limiting its liability to aeei 
dents occurring on its own line.

Carriage of Animals. As already mentioned, railway corn 
panics in Canada are common carriers under the Railway Act 
and l»ound to carry animals, including «logs: McCormack v 
Grand Trunk H.W. Co., 3 ('an. Ry. Cas. 185 (6 O.L.R. 577 
see also The Queen v. Slade. 21 Q.U.D. 433.

Before detailing certain eases which have been d«‘cided upon 
the duty of carriers of animals, and the effect of th<‘ Railway 
Act, reference should be made to the provisions of the Criminal 
Code, R.S.C., 1906, cap. 146, sec, 544, appearing under the 
head of “Cruelty to Animals.” This section regulates the 
carriage of cattle upon trains and boats, and requires that they 
shall not be carried for a longer period than 28 consecutive 
hours without being unload<‘d for r«*st, water and feeding, for 
a p«iriod of at least five consecutive hours, unless it can he 
shewn that they have been unavoidably delayed in transit. The 
ears must also he cleaned out and the floor strewn with clean 
sand or sawdust before reloading.
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Turning now to a consideration of the present Kailway Act, 
it will be observed that the interpretation clause of that statute, 
sec. 2, no longer refers in terms to animals, as did see. 2(t>) of 
the Act of 1888, under the term “Traffic.” Hy sec. 2 (31) 
“the expression ‘traffic’ means and includes passengers, goods 
and rolling stock,” and by see. 2 (10) “the expression ‘goods’ 
includes personal property of every description that may be 
conveyed upon the railway,” etc. No doubt the term “personal 
property” is quite wide enough to include all animals which 
may he the subject of ownership, but it might not include 
animals firth naturae. As these are not frequently carried, the 
point is not likely to arise unless something were to happen to 
a circus train. As cattle are generally carried at the lower of 
alternative rates in consideration of the shipper agreeing to 
relieve the company from liability for damages to them while 
in transit, or (in certain specified instances where such liabil
ity is not entirely waived) limiting the damages to an agreed 
amount, the section of the Railway Act of 1888 which was most, 
frequently considered in this connection was sec. 246, sub-sec. 
3, which provided that the company should not be relieved from 
an action for damages for loss occurring upon its line by “any 
notice, condition or declaration, if the damage arises from any 
negligence or omission of the company or its servant.” The 
contracts usually signed by shippers of animals are set out in 
full in the cases of Grand Trunk It.W. Co. v. Vogel, 11 S.C.R. 
612 ; Itohrrlson v. Grand Trunk It.W. Co. 24 S.C.R. 611, Hick 
'"'l v. Grand Trunk It.W. Co., 26 A.R. 431. Though sub-secs. 
1 and 2 of sec. 246 have been considerably altered in the pre
sent statute, in which they appear as sec. 284, the words of sub- 
see already quoted remain in the new section, so that thp 
cases alove mentioned might still he regarded as applicable 
win- it not for the further provision appearing for the first 
time as sec. 340, sub-sec. 1, of this Act, which enacts as follows: 
"No contract, condition, by-law, regulation, declaration or 

n"ti«‘i- made or given by the company impairing, restricting or 
limiting its liability in respect of the carriage of any traffic, 
shall relieve the company from such liability except as herein 
alii r provided, unless such class of contract, condition, by-law, 
regulation, declaration or notice shall have been first author 
i/cl or approved by order or regulation of the board.”

This section has been construed in its application to con
tracts for the carriage of animals, in the cases of Booth v. Can- 
O'lia» Vnnhr It.W. Co., 5 (’an. Ry. (’as. 389: Costello v. Grand 
Tni»k It.W. Co., 7 O.W.R. 846; Mercer v. Canadian Pacifie 

.10 R.L.
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Il.W. Co., 17 O.L.R. 585, and Sutherland v. Grand Trunk IT \\. 
Co., 18 O.L.R. 389. In the liooth Case, the opinion is expressed, 
though not necessary for the decision of the ease, that this 
section does not authorize the Board to approve a contract 
prohibited by the terms of section 284; the question came 
up squarely in the Mercer Cast, where it was held that the ell'cct 
of the Act as it now stands is to give the Board power to ap
prove any class of contract impairing, restricting or limiting 
the liability of the company, and that the words in section 1ÎS4, 
sub-section (7) “subject to this Act,” are in view of such action 
by the Board.

Were it not for some such enactments us those in question, 
any contract which a shipper of cattle might make, and which 
in terms relieved the carrier from liability, would no doubt be 
binding : O’ltorke v. Great Western ITW. Co., 23 U.C.lt. 427 ; 
llood v. Grand Trunk li.W. Co., 20 U.C.C.P. 3b 1.

In the case of shipments of live stock it is usual to provide 
that a man shall be sent in charge of the cattle, and where it 
can be shown that the damage to the cattle is due to neglect or 
carelessness on the part of the owner or his agent who is thus in 
charge, the company will not be held liable : Farr v. Great Wist- 
ern JI.W. ('o., 35 U.C.R. 534; so also where a man is carried by 
the company for the purpose of looking after the cattle while in 
transit, but upon the express agreement that the company shall 
not be liable for any accident to him, whether due to negligent-*- 
or not, such a condition is binding, and the person so injured 
cannot recover damages sustained while in transit : Hick mil v. 
Grand Trunk ITW. Co., 2b A.It. 43, and where an animal is 
delivered to a company for carriage, and is fastened by a strap 
furnished by the owner, which is apparently sufficient to secure 
him, the company is not liable: Hichardson v. Forth Eastern 
F.W. Co., Ij.H. 7 C.P. 75, but this was decided upon the ground 
that in this instance the company were not common carriers of 
dogs : which, according to McCormack v. Grand Trunk ITIV 
Co., 3 Can. Ry. Cas. 185, is not the law under our Railway Act. 
The fact that the fastening was insecure being perfectly appar 
ent when the company accepted a dog for carriage, it was held 
liable for its escape, even though the fastening was that which 
was furnished by the owner : Stuart v. Cranieif, 2 Stark. 323 ; 
and as it is generally the duty of a carrier to see that an animal 
which it undertakes to convey is properly secured, it is liable 
even though its servant undertakes to secure it in the ear in 
presence of the owner, if it escapes and thus sustains injury, 
as the owner, in the absence of special knowledge upon the sub-
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ject is not supposed to know how best to secure it during trans
portation: Paxton v. North British, etc., B.W. Co., 9 Ct. of Sess. 
Vas., 3rd Ser., 50; hut where a horse liad been fastened in the 
usual way in a car, but by some means struggled through an 
opining twenty-live inches wide and was thereby injured; it 
was held that as it was most improbable that it should have 
wriggled through such a small opening, the company could not 
lie considered negligent, and were therefore entitled to rely upon 
a condition relieving them from liability: Balston v. Cah (Ionian 
U.W. Co., 5 Sess. Cas. (4th Ser.), 071 ; so also where the owner 
was by the terms of his contract, to himself inspect the car into 
which his cattle were loaded, and the cattle during transit be
came alarmed and broke out; an action against the company 
was dismissed: Chippendale v. Lancashire, etc., /«MV. Co., 21 
L.J.Q IV 22. If an animal escapes or is injured because it or 
some of its “fellow travellers” becomes unmanageable and 
breaks out or kicks, this is held to be “vice inherent in tin- thing 
carried” and the carrier would be relieved from liability at 
common law, and apart even from the provision of any special 
contract: Blower v. Créât Western B.W. Co., L.R. 7 C.P. 655; 
ami where a horse is injured during transit, and there is noth
ing to show3 * * * 7 how the accident occurred, the Court, drawing in- 
f. rem es of fact, may assume that the accident was due to the 
“vice” of the horse rather than to any negligence of the car
riers: Kendall v. London, etc., B.W. Co., L.R. 7 Ex. 373; Bus- 
sdl v. London, etc., B.W. Co., 24 T.L.R., 548; see also Nugent v. 
Smith. 1 C\1\I). 423, and the following American eases: Newby 
v Chicago, etc., B.W. Co., 19 Mo. App. 391; Hutchinson v. 
Chicago, etc., B.W. Co., 37 Minn. 524: Betts v. Farmers\ etc., 
Co.. 21 Wis. 81; Frans v. Fitchburg B.W. Co., Ill Mass. 142; 
Coupland v. Jlousatonic B.W. Co., 61 Conn. 531.

3. Liability as Warehousemen.

If the contract of carriage has terminated and the goods are 
in the possession of the carriers as warehousemen only, the lat
ter are not liable for loss or damage to them unless some negli- 
L'en- e on their part can he shewn : Flam v. McPherson, 6 O.S. 360;
ViU"', v. Grand Trunk B.W. Co., 23 OR 454. 21 A.R. 404;
Walters v. Canadian I'acific B.W. Co., 1 Terr. L.R. 88. 1 N.W. 
T 17; Lake Frie and, Detroit B.W. Co. \. Sales, 26 S.O.R. 663.

Carriers become warehousemen either fa) where notice of 
arrival of the goods has been given to the consignee and he 
has had a reasonable time to remove them: Grand Trunk B.W.
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Co. v. Gutman, 3 Rev. Leg. 452; Bichardson v. Canadian Pacific 
It.\V. Co., 19 O R. 3U9; McKay v. Lockhart, 4 O.S. 407.

(6) Where even though no notice is given, he knows, or 
ought to know, of their arrival, and does not claim them: 
1ionic v. Buffalo, etc., It.W. Co., 7 U.C.C.P. 191 ; O'Neill v. 
Great Western It.W. Co., ibid., 203; Inman v. Buffalo and Lake. 
Huron It.W. Co., ibid., 325; Chapman v. Great Western It.W. 
Co., 5 Q.B.U. 278; Bradshaw v. /mVi and North Western It.W. 
Co., 7 Ir. R. C.L. 252; Masson v. Merchants Bank, Q.R. 14 ti.(\ 
293.

(c) Where through some fault of the shipper or consignee 
the contract of carriage has not begun or been completed, hut 
the goods remain in the hands of the railway : Alilloy v. Grand 
Trunk It.W. Co., supra.

Where by reason of a refusal on the part of the consignees 
to receive the goods when tendered, they arc left in defendants’ 
hands, the defendants being warehousemen are liable only for 
gross negligence: Grand Trunk It.W. Co. v. Frankel, 2 Can. Ry. 
Cas. 1 >5, reversing Frankel v. Grand Trunk It.W. Co., ib„ 13(>. 
In that case cars of iron had been consigned to the consignees at 
Swansea. The custom was on arrival there and notification of 
the fact to consignees, to have the cars taken to the latter s 
siding. The ears in question, however, were refused at Swansea 
and the refusal afterwards countermanded, but in the interval 
the cars had been frozen in, and before delivery the price of 
iron bad fallen. As no negligence on the defendants’ part was 
shewn, however, the action against them was dismissed. Where 
notice of the arrival of goods had been given on the day they 
reached the station, but they were not removed, and five days 
later they were destroyed by tire, it was held that the notice 
given was sufficient, that the consignee had had a reasonable 
time to remove the goods, and not having done so he could not 
recover : McMorrin v. Canadian Pacific It.W. Co., 1 Can. Ry. 
('as. 217; see also Mitchell v. Lancashire, etc., It.W. Co., L.R. 10 
Q.R. 256. 263 : Bradshaw v. Irish, etc., It.W. Co., Ir. R. 7 C.L. 
252. K a consignee fails to take delivery of a horse, proper 
expenses incurred by the company in earing for it may be recov
ered : Great Northern It.W. Co. v. *S'waffield, L.R. 9 Ex. 132 
There is no warranty bv a warehouseman of tile safety of his 
building, and so if goods are iniured by a contractor’s negli
gence the warehouseman is not liable : Searle v. Lovcrick, L.R 
9 Q.R. 122: but if a warehouseman does some unauthorized net 
to the goods amounting to a conversion he is liable to the
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owner: 7/*or< v. Dott, L.R. 9 Ex. 86; Lilley v. Doubleday, 51 
L.J.(j.B. 310. If a railway company undertakes to store goods 
for reward, it would then he, not a mere gratuitous bailee as in 
the Frankel Case, hut a bailee for hire and hound to take 
ordinary and reasonable care of the commodity entrusted to its 
charge: Deal v. South Devon 7f.IV. *'o., 3 II. & C. 337, at p. 
342, Dunn v. Prescott Elevator Co., 4 O.L.R. 103; reported on 
an earlier appeal, 26 A.R. 389; 30 8.C.R. 620; see also Posen- 
bloom v. (iraml Trunk 7f.lV. Co., Q.R. 16 S.C. 360.

The question whether a railway company is l»ound to give 
notice of the arrival of the goods at destination is one of some 
difficulty, it being more than once held that a consignee is bound 
lu know when goods are expected and to attend at tile company's 
premises and demand them. For a discussion of this subject 
see: Pichardson v. Canadian Pacifie P.IV. Co., lit O.U. 369; 
Masson v. Merchants Hank, (j.R. 14 S.C. 293; A 'or way Plains v. 
Huston and Maine 7f.1V. Co., 1 Cray (Mass.) 263; Itaker v. 
Broun, 138 Mass. 343; Berry v. West Virginia /«MV. Co., 11 
Am. k Eng. Ry. Cases (N.S.) 103, at p. 119; Chapman v. (treat 
Weshrn /«MV. Co., 5 (j.B.D. 278; Bradshaw v. Irish, etc., 7f.1V, 
Pu., 7 Ir. R. C.L. 252; Montreal Saeigation Co. v. L* Ecuyer, 21 
Can. L.T. 249, and notes to Allan v. Pennsylvania //.IV. Co., 
10 Am. & Eng. Ry. Cases (N.S.) 347.

4. Contracts Limiting Liability.

Apart from statute a carrier may by contract limit his lia
bility even where the damage is the result of his own negli
gence: Hinton v. Dibbin, 2 Q.B. 646; Hamilton v. Grand Trunk 
/•Ml'. Co., 23 U.C.R. 600 ; Bates v. Great Western 7f.1V. Co., 24 
i C.R 544; ttigm v. Grt <// 1V<aitm P IV. < l • I C.C.P 
315; Dodson v. Grand Trunk /f.IV. Co., 8 N.8.R. 405; Duron v. 
linheiieu and Ontario Saeigation Co., 15 A.R. 647, 18 S.C.It. 
704, though it has been suggested that some consideration for 
such an exception, other than the promise to carry, must be 
•hewn: Sutherland v. Great Western //.IV. Co., 7 V.C.C.P. 409; 
and where a shipper accepts a bill of lading containing stipula
tions against the carrier’s liability, he must in the absence of 
proof of fraud or mistake, be deemed to have read it; but that 
conclusion does not follow where the document is given out of 
the ordinary course < f business and seeks to vary the terms of 
a pr "r mutual agreement : Sorth-West Transportation Co. v. 
McKenzie, 25 S.C.R. 38. And where there is a condition that 
the goods are shipped at “owner’s risk’’ or in other terms re-
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lieving the company from liability, it has been held that unless 
such words expressly cover loss due to the negligence of the 
carrier or his servants, they will not be construed so as to 
include such negligence, ami all such conditions are construed 
strictly against the carrier: Waikato v. New Zealand Shunting 
Co. (1898), 1 645; (1899), 1 Q.B. 56. In St. Mary’s
Creamery Co. v. Grand Trank Ji.W. Co., 2 Can. Ry. Cas. 122, 
Meredith, J., says, at p. 128: “The cases have gone to an extra
ordinary length in excluding from a condition limiting liability, 
loss occasioned by the negligence of the defendants or their 
servants.” This judgment was affirmed in 2 Can. Ry. Cas. 447: 
and so even though goods had been accepted “at the owner’s sole 
risk,” yet it was held that defendants were liable for loss ocea- 
sioned by their servants’ negligence in not housing the goods 
or otherwise sufficiently protecting them from the weather 
although plaintiff knew the condition of the goods and neglected 
to remove them till after the injury: Mitchell v. Lancashire, 
tic., 1\.W. Co., L.R. 10 Q.B. 256; and conditions in a shipping 
receipt relieving the carrier from liability for loss or damage 
arising out of the safe keeping and carriage of the goods even 
though caused by the negligence, carelessness or want of skill 
of the carriers’ servants without the actual privity or fault «if 
the carriers, do not apply to cases where the goods have been 
wrongfully sold or converted by the carrier: Wilson v. Canadian 
Development Co., 22 S.C.R. 422, reversing 9 B.C.R. 82. Whciv 
consignors agreed by their own shipping bill to insure tilt? 
goods, and did so, but countermanded the insurance, ami a hill 
of lading was issued by defendants requiring plaintiffs, to in
sure, it was held, that the defendants could not set up a hn-a-'h 
of the condition to insure because the loss had happened through 
their own negligence: St. Mary's Creamery Co. v. Grand Trank 
It.W. Co., supra.

The judgment in tin* St. Mary's Cream* ry Cas* is supported 
by the decision given almost at the same time in Price v. I nion 
Light> raye Co. (1903), 1 K.B. 750.

In tliis case goods were loaded on a barge under a contract 
for carriage by which the barge owner was exempt from liabil
ity "for any toss or damage to goods which can he eon n d ha 
insurance." Th«‘ barge was sunk owing to the negligence of tIn* 
servants of the barge owner and the goods were lost. It was 
h«dd that the barge owner was not exempt from liability for the 
loss or damage «mused by the negligence of his servants. Wal
ton, J., in delivering his judgment, proceeds upon the same lines
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as in the tit. Mary’s Creamery Case, lie also states that the law 
of England, unlike the law in the United States of America 
(which latter, as Meredith, J., points out, has Iwen adopted in 
Canada by legislation), does not forbid the carrier from exempt
ing himself by contract from liability for the negligence of him
self and his servants, but if the carrier desires so to exempt 
himself, it requires that he shall do so ill express, plain and 
unambiguous terms, citing the eases already referred to by 
Meredith, .1., also Companie de Navigacion La Flécha v. lirauer 
(1897), 168 U S. 104. Accordingly the condition of exemption 
in the case is construed as meaning : “/ mill use reasonable sh ill 
and rare in tin conveyance of goods, bid 1 mill not undertake 
any liability as insurer for loss or damage which can be coven il 
with insurance with undrr writers,” and the loss being in fact 
caused by negligence of the lightermen, the defendant was held 
liable.

Where, however, a carrier in express terms provides that he 
shall not Ik* responsible for his own or his servants’ negligence, 
such a contract is (apart from statutory restrictions) valid at 
common law in Ontario: Di.ron v. Richelieu and Ontario, etc., 
Co., 15 A.It. 047, 18 S.U.R. 704; and also in Qucltec: Olengoil 
Steamship Co. v. Pilkington, 28 S.C.R. 140, on appeal from 
Q.K. 6 Q.B. 95; and where a carrier stipulates that it shall be 
liable for wilful misconduct only ; it is not liable for mere negli
gence : Knox v. On at Northern KAY. Co. (1890), 2 Ir. It. M2, 
and see (i rah am V. Belfast, etc., KAV. Co. (1901), 2 Ir. It. 11$.

Effect of Kail way Act, 1888, section 246 Probably owing 
to the pointed remarks of Sir William Young, of Nova Scotia, 
in Dodson v. Grand Trunk KAY. (Jo., 8 N.S.It. 405, where the 
law was elaborately reviewed, a statute was passed in 1871, 
which in 1888 appeared as section 246 of 51 Vie., cap. 29 

Dorn.), which, after providing for “sufficient accommodation 
for the transportation of all such passengers and goods as are 
within a reasonable time previously thereto (the starting of the 
train offered for transportation,” etc., enacts by sub-see. 3 
that “every person aggrieved by any neglect or refusal in the 
premises shall have an action therefor against the company 
from which action the company shall not be relieved by any 
notice, condition or declaration if the damage arises from any 
negligence or omission of the company or of its servant.” Prior 
to the decision in Grenier v. Tin Queen, 6 Ex. O.R. 276, and 
The Queen v. Grenier, 30 S.C.R. 42. 2 Can. Ry. Cas. 409, it was 
the law that this clause had the effect of annulling any contract
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J’or exemption from liability for damage to goods carried, where 
it could be shewn that the railway company was negligent : 
lltnry v. Canadian Pacific /.MV. Co., 1 Man. L it. 210; Grand 
Trunk /.Ml. Co. v. Vogt l, 11 S.C.It. til 2 ; but the decision last 
named has been disapproved of in the ease of express contracts 
limiting liability by the Supreme Court in Tin Queen v. Grtu- 
icr, supra, though it is not as yet formally overruled. This ease 
was followed and approved by the Supreme Court in Grand 
Trunk AMI. Co. v. Miller, ;i Can. Ky. Cas. 147, which has been 
discussed in the notes to section 211, ante, but in St. Mara's 
Creamery Co. v. Grand Trunk AMV. Co., 2 Can. liy. (his. 122. 
at pp. 130 and 131, Meredith, J., discusses and distinguishes the 
Grenier Cast at some length, and notwithstanding the Supreme 
Court’s apparent disapproval of the Vogel Cane, the Court of 
Appeal for Ontario follows it in SI. Mary’s Creamery ('<>. v. 
Grand Trunk AMI’. Co., in appeal, 3 Can. Ry. Cas. 447. The 
following rules for the construction of section 24G of the Act of 
1888 were suggested in an article in 20 Can. L.T. pp. 1 and 25 
and in a somewhat altered form are now reproduced :—

1. The section does not prevent a carrier from throwing 
the onus of proving its negligence upon the shipper : Cobban v. 
Canadian Caeifit AMI. Co.. 2b O R. 732, 23 A.R. 115; Grand 
Trunk AMI. Co. v. Vogel, 11 K.C.li. 612; Czech v. General Sit uai 
Navigation Co., L.R. 3, C.l\ 14; and though a carrier may not 
by a notice stipulate that in consideration of a reduced charge, 
he shall not be liable for his own or his servant’s negligence, 
yet where such a condition has been made, the owner of the 
goods must prove such negligence : Drainville v. Canadian T,e 
fic AMV. Co., Q.R. 22 S.C. 480; but where goods shipped are 
missing entirely the shipper must show that it is not bis fault, 
no matter what condition may exist : Curran v. Midland AMV. 
Co. (Ih9b), 2 Ir R. 183.

2. The section would not deprive a railway company of its 
common law defences that the damage was due to the Act of 
God, the King’s enemies or some vice inherent in the thing car
ried : Kendall v. London, etc., AMV. Co., L.R. 7 Ex. 373; Woucr 
V. Great Western AMV. Co., L.R. 7 C.l\ 655; Nugent v. Smith,
1 C.P.D. 19 and 423 : Carton v. North British, etc., AMV. Co., 
9 ft. of Seas. (3rd ser.) 50.

3. Nor as mentioned above, need a railway company assume 
responsibility for connecting lines, provided it clearly appears 
that the carrier’s responsibility is limited to its own line : Labe
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Erie, etc., 7*.IV. Co. v. Sales, 26 S.C.R. 663 aud cases cited 
supra.

4. The section does not take away a railway company’s 
defence of contributory negligence : Hunch v. Ureal Western 
I,Ml . Co., 17 (j.B.I). 21Ô, 13 A.C. 31 ; Hate v. Canadian Pacific 
I; W.Cô., 14O.R.6S5f 1 » A R 388, 18 sc R. 897 f«rrv Greet 
Westtrn PW. Co., 35 U.CR 534.

5. A carrier may limit beforehand, the amount of damages 
that may be recovered in ease a loss happens through its negli
gence : 1 lobertson v. iirand Trunk //.IV. Co., 24 O.R. 75, 21 A. 
K. 2"4, 24 S.C.R. 611; but the agreement limiting the liability 
must be made before shipment : Abrams v. Milwaukee 7t.1V. 
Co., til Am. and Eng. Ity. ('as. 313. A contract for insurance 
of the go<>ds by the shipper is a contract for complete exemp
tion from liability and not a contract limiting the damages 
recoverable and a breach of such a contract by the shipper would 
not relieve the carrier from the consequences of its own negli
gence : St. Mary's Creamery Co. v. Grand Trunk 77.1V. Co., 3 
Can. Ry. Cas. 447.

6. Agreements providing for the performance by the shipper 
or consignee of certain conditions precedent to the issue of the 
writ may be valid even where there is negligence. An instance 
of th s occurs where notice of loss or damage must by the terms 
of the contract be given by the claimants within a prescribed 
time Take Eric and Detroit P.W. Co. v. Sales, 26 S.C.R. 663; 
V ilillan v. Grand Trunk R.W. ('•>., 16 S.C.R.. at pp. 559 and 

•'>60: Mason v. Grand Trunk P.IV. Co., 37 V.C.R. 163; Moore 
v. Harris, L.R. 1 A.C. 318; Gélinas v. Canadian Pacific ITIV. 
'V. <7 R 11 s c. 253; St. Louis 77.1V. Co. v. Durst, 55 S.W.R. 
21 » Where there is no statute preventing recovery the con
signor must comply strictly with such a term as a condition 
preenl-nt to recovery against an express company for failure 
to deliver a parcel to the consignee : Martin v. Xorthrrn Pacific 
T.qwiss ('<>.. 10 Man. L.R. 505; Xortliern Pacific Express Co. 
v. Marlin. 26 S.C.R. 135. see Union Steamship Co. v. Drysdalc, 
8 R.C R 228. 32 S.C.R. 370.

< If it can be shewn that the negligence relied upon by the 
plaintifV is not within the scope of the section, a condition antlv 
worded mnv be a defence even against such negligence : 20 Can. 
I T * and 31. et seq.: Srnrteff v. Great Western /7.1V. Co.. 41 
I ( R. 211 : and see remarks of Patterson, J. A., in McMillan v.
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Grand Trunk It.W. Co., 15 A.It. at p. 18. Thus where au acci
dent happened owing to the faulty const ruction of the roadbed 
and there was an agreement limiting liability for negligence, it 
was held that the section then in force, similar to that quoted, 
applied only to negligence in the management of trains and 
handling of goods, and, therefore, the statute did not annul the 
contract. It was so decided in Hate v. Canadian Pacific It.W. 
Co., 14 O.K. 025, reversed in the Supreme Court on a question 
of fact, hut without dissent from the principle quoted : 15 A.It. 
388, 18 S.C.R. t>!17 ; and thus, where a person travels on a free 
pass he is not a passenger within the section, and cannot recover 
for damages resulting from a railway’s negligence where he was 
agreed to assume all risks: Hickncll v. Grand Trunk It.W. Co., 
20 A.It. 431 in Stella (1900), P. 1 til ; Xiglitingale v. In ion 
('oilierft Co.. 2 Can. Ity. Cas. 47, 35 S.C.R. 63, and see Central 
Ymnont It.W. Co. v. Franchere, 35 S.C.R. 68, per Nesbitt, .1.. 
at pp. 73 and 74; hut the contrary is the rule in the Vnited 
States: Xeie York Centrai It.W. Co. v. Lockwood, 17 Wall. 357. 
Nor does the section apply where the railway has ceased to be 
a carrier and has become a warehouseman, even though negli
gence is proved, provided there is an agreement relieving it 
from liability : Walters v. Canadian Faeific It.W. Co., 1 Terr 
L.R. 88.

8. Where any condition or contract is relied upon as a 
defence to an action for loss or damage to goods it is necessary 
that the contract should actually have come into operation : 
Whitman v. Western Caunties It.W. Co., 17 N.S.R. 405, and 
that the railway should he acting in performance of that very 
contract: Wall* It v. (treat Eastern It.W. Co. (1899), 1 (t>.ll. 
309, and see Armstrong v. Michigan Central It.W. Co.. 1 O.W.R. 
714.

9. As stati-d by Meredith, J.. in the St. Mary's Creamery 
Cast, 2 Can. Ry. Cas. 122. there is no law in Canada under the 
Dominion Railways Act requiring that conditions in bills of 
lading shall he just and reasonable. The Knglish Railways and 
Canal Traffic Act, 17 and 18 Viet., cap. 3, see. 7, in which this 
provision appears, has never been enacted in Canada : see liur- 
dett v. Canadian Pacific It.W. Co., 10 Man. L.R. 5.

10. The statute has no operation outside Canada, and. there 
fore, where an accident happened in the Unit* 1 States, a con
tract limiting liability applied and furnished a iefence to the 
railway company : Macdonald v. Grand Trunk It.W. Co.. 31 
O R 663.
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Statements in Shipping Bill as Evidence. Though a condi
tion exempting from liability for damages on a connecting line 
is valid, yet the original carrier must show that the accident 
happened off his line if he would succeed : Uakony v. Water
ford, etc., It. IV. Co. (1900 ), I.R. 2 Q.B. 27)1, and see Logan v. 
Highland B. IV. Co., 2 Ct. of Scss. (5th ser.) 292, and in the 
absence of proof that the accident happened on the connecting 
carrier’s line, the latter is not liable : Twoluy v. Great South
ern, <tc., BAY. Co. (1898), 2 Ir. R. 789. Where a bill of lading 
given by defendants stated the number of pieces of lumber 
received and their superficial feet and delivery was not in 
accordance with the receipt, it was held in an action to recover 
freight for the lumber not delivered that the bill of lading was 
con. lusive as to the number and quantity of the lumber received : 
Mediterranean, etc., Co. v. Hackay (1903), 1 K.H. 297, but a 
statement in a shipping bill shown to be inaccurate would not 
operate as an estoppel : Lohden v. Colder 14 Times, L.R. 311. 
Where through the fault of the carrier goods have been incor
rectly way billed the carrier will be liable for failure to deliver : 
lh It v. Windsor, etc., B.W. Co., 24 N.S.R. 521.

Changes Effected hy the Present Act. The words of sub
section 3 of section 214 of the Act of 1888 remain in section 284, 
sub-section (7) of this revision, but are lied by the words 
“subject to this Act” and section <'549, infra, is new having ap
peared for the first time as section 275, sub-section 1 of the Act 
of 1903. These changes have been considered in several cases 
in which there has been some diversity of opinion upon the ques
tion as to whether or not section 340 authorizes the Board to 
approve a contract restricting the liability of a railway com
pany for negligence in the carriage of traffic.

In Huskey v. ('anadian Pacific BAY. Co., 5 ran. Ry. Cas. 
>4. if was held that a contract, in form approved by the Board 
of Railway Commissioners, limiting the damages for injuries to 
or loss of the goods to five dollars for any one package, was 
valid and binding. This case did not raise the question of the 
Hoard's power to approve a contract limiting the liability of 
the Railway Company for negligence as it had been decided 
under the old Act that it was competent for a Railway Com
pany to make a contract limiting the amount of damages recov
erable even in ease of negligence though unable to restrict its 
liability therefor : Robertson v. Grand Trunk BAY. Co.. 24 
S.c.R. fill. In Booth v. Canadian Pacific BAY. Co., 5 Can. Ry. 
Cas. 389, an Ontario ease, a Divisional Court expressed the

91
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opinion that the Hoard could not authorize anything prohibited 
by the Act and tliât therefore a contract limiting liability for 
negligence would he invalid even if approved. The deeiwon 
of the case, however, turned upon the construction of the con
tract itself which wan held not to lie wide enough in its terms 
to cover negligence and the opinion above referred to was 
ohitir. Costello v. Grand Trunk R.W. Co., 7 O.W.R. b46 was 
decided upon the same ground. The question came up squarely 
in Hayward v. Canadian Sorthern R.W. Vo., 6 Can. Ry. ('as. 
411. and in 1/< m r v. Canadian Pacific. R.W. Vo., 8 Can. Ry. (’as. 
•172, in both of which it was held, (by the court of King's Bench 
of Manitoba in the Hayward Vuste and by the court of Kind’s 
Bench Division in Ontario in the Mercer Vase) that a stipulation 
in a contract the form of which had been approved by the Board, 
requiring notice of claim to be given by the consignee to t la- 
rail way company within thirty-six hours after the goods had 
I teen delivered relieved the defendants of liability where such 
notice was not given, notwithstanding negligence was proved, 
and in the Mercer Vasr the opinion is expressed that the Board 
is given power to approve any class of contract impairing, 
restricting or limiting the liability of the company. See m1< > 
Sutherland v. Grand Trunk R.W. Vn.. 8 Can. Ry. Cas. 380. where 
the effect of section 340 is discussed. Without deciding the point 
the Court of Appeal were of opinion that the section does not 
in terms pur|M>rt to confer upon the Board power to authorize 
a form of contract exempting a railway company from liability 
for negligence. The flayward case is distinguished no. n the 
facts in Sheppard v. Canadian rat ifie R.W. Vo., 7 Cun. Rv. Cas. 
374.

5. Who May Sue for Failure to Carry Properly.

In the absence of special circumstances, the carrier’s contract 
to carry goods is with the person in whom the property in the 
goods is vested and so where goods are delivered to a carrier for 
a purchaser under a binding contract of purchase, the consignee 
is the proper person to sue the carrier whether he has nominated 
him or not : Dutton v. Solomon so n, 3 B. & 1*. 582; Finn \ Rad- 
rttad. 112 Mass. 528, and the consignor is deemed to be the 
agent of the consignee to retain the carrier: h’inq v. Meredith-, 
2 Camp. 639; llroien v. Body son, ibid., 36; London, etc..
Co. v. Barthtf, 7 II. & N. 4(>0-. but this general rule may be 
varied by a special contract with the consignor that the carrier 
will be liable only to him ; Moore v. Wilson, 1 T.R. 659, and see
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(inat WtsUrn li.W. Co. v. Bagye, 15 tj.B.D. 025. If the con 
trad has been made with A. it is no answer to an action by him 
that the compensation for the loss has been paid to B. who 
delivered the goods to the company: Coombs v. Bristol, etc., 
li.W. Co., 311. & N. 1. Where goods are delivered to the carrier 
for transport to a certain place for the consignee whose name is 
given, the inference being that the latter is the owner, he may 
change the place of destination of the goods: London, etc., li.W. 
Co. v. Bartlett, 7 II. & N. 400. Where the property in goods 
was not to pass to the consignee until they were delivered to 
him in Toronto, the consignor was held to be the proper person 
to sue: Sieett v. (hand Trunk li.W. Co., 31 U.C.C.P. 260. It 
is so also where there is no binding contract of sale sufficient to 
satisfy the Statute of Frauds even though the consignee may 
have nominated the carrier: Coats v. Chaplin. 3 tj.lt. 483; 
too mbs v. Bristol, etc., li.W. Co., 3 II. & N. 510; or where the 
goods are sent on approval: Strain v. Sheppcrd, 1 M. & Roll. 
223. A bailee of goods forwarding them by a carrier may main
tain an action against the latter as he has a special property in 
them: Freeman v. Birch, 1 Nev. & M. 420, 3 tj.B. 402, n.

In carrying passengers the liability for injury to them by 
negligence does not depend upon express contract : Browne &, 
Theobald on Railways, 3rd Ed. 302, and so where a society char
ters a train and pays for it, individual members who pay the 
society and are injured, may'sue the railway: Skinner v. Lon
don, etc., li.W. Co., f> Ex. 787, and a reporter travelling on a 
mil-transferable ticket issued to another reporter, but in 
accordance with a practice which lmd grown up with the com
pany’s acquiescence, may sue: Great Northern li.W. Co. v. 
Harrison, 10 Ex. 376. A mother erroneously thought her child 
could travel free with her and did not buy a ticket for it The 
child being injured was allowed to recover: Austin v. Great 
Western li.W. Co., L.R. 2 Q.B. 442. Com was consigned to the 
Bank of Montreal or their assigns, the Bank assigned it to 
plaintifT who sued for non-delivery and it was held that lie 
might recover ns there was no plea denying his property in the 
corn and he was admitted to lie the owner at the time it was 
shipped : Ktjlr v. Buffalo, etc., li.W. Co., 16 V.C.C.P. 76. A 
connecting carrier receiving goods delivered to it by another 
company which has entered into a contract for carriage with 
tin- shipper, cannot be sued upon that contract and is not 
liable under it. as there is no privity of contract between him
self and the shipper: liichardson v. Canadian Paeific li.W. Co.,

0.1?. 369. Where a person is a common carrier and a tender
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of goods for carriage and of a reasonable charge therefor is 
proved, the consignor may sue him for a refusal to carry the 
goods: Leonard v. American Express ('o., 26 IJ.C.R. 033.

Stoppage in Transitu. Where goods are delivered to a car
rier as such the right of stoppage continues as long as the goods 
are in his possession as carrier : lit flit II v. Clark, 111 tj.lt.l). f>f>3, 
20 (j.li.l). 615; Ex parlt Cooper, 11 ('ll. L). 68, and in such a 
case, if the carrier declines to re-deliver them or delivers them 
to the vendee he may be liable to the vendor for their value : 
Abbott on Railways, 315; Campbell v. Junes, 3 L.C. Jur. Ub; 
and where, after insolvency of the consignee and notice by the 
consignor to stop the goods, the carrier's agent delivered them 
to a third person who had passed them through the Customs, 
the carrier was held liable for such delivery : Ascher v. (Iraml 
Trunk lt.W. Co., 36 U.C.R. 609 ; but stoppage of goods by a 
Customs’ officer is not a protection to the carriers unless they 
can show that he was properly authorized to make a seizure or 
to stop them : Hobson v. Huilait), tic., CAY. Co., 9 U.C.C.l*. 18:$. 
Where goods have arrived at their destination, but owing to some 
informality in the demand made by the consignee for them, they 
have not been delivered to him and before the carrier agrees 
to deliver to the consignee the goods are stopped by the con
signor, the transitas is not at an end and the stoppage is valid: 
Anderson v. Fish, 16 O R. 476, 17 A.R. 28; but “when the goods 
have arrived at their destination and have been delivered to 
the purchaser or his agent, or when the carrier holds them as 
warehouseman for the purchaser and no longer ns carrier only, 
tiw- transitas is at an end:’’ per Cave, »T., Betkell v. ('lark. 19 
Q.B.D., at p. 561, and see Lyons v. Hoffnung, 15 A.C. 391. De
livery upon the purchaser’s ship is equivalent to delivery to tin1 
purchaser : Schofsmans v. Lancashire, etc., HAY. Co., 2 Oh. 332; 
but delivery to the purchaser of part of a consignment does not 
necessarily prevent the consignor from exercising his right to 
stop the rest: Bolton v. Lancashire, etc., BAY. Co., L.R. 1 C.V. 
431 ; and when the purchaser refuses to accept the goods the 
right of stoppage remains : ibid.; but if the consignee has trans
ferred the property in the goods to a bona fide purchaser the 
right is lost : Leask v. Scott, 2 Q.B.T). 376. The carrier’s duty on 
receiving a notice to stop the goods is to hold them and if there 
is any doubt of the vendor’s right, to apply for an interpleader 
order, chartring storage for his services as warehouseman mean
while: Childs v. Northern BAY. Co., 25 U.C.R. 165, per Draper 
(\ J.. at p. 169.
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The notice to he effective should be given to the person who 
has the immediate custody of the goods: H Uitehtad v. Ander
son, !t >1. &. W. 518; and should give a sufficient description of 
the goods, Cl( mint son v. Grand Trunk //. IV. Co., 42 C.C.Q.B. 
263.

h. Measure of Damages.

The measure oi’ damages in actions for injuries to passengers 
lias I teen discussed in the notes on “Negligence in operation of 
a railway preceding section 2(14, ante.

As has been seen before a company may in spite of sub-see 
lion 7 of section 284 limit the amount of damages recoverable.

Generally speaking a carrier is liable for such damages as 
may be reasonably supposed to have been in contemplation by 
the parties when they made the contract: Harm v. Midland li. 
IV. Co., L.R. 8 CM*. 131, at p. 137 ; but where goods are shipped 
for a particular object not known to the carrier damages due 
to inability to carry out that purpose cannot be recovered : Had- 
hy v. Ila.rendale, 9 Ex. 341; lirilish Columbia, etc., Co. v. A'et- 
thship, L.R. 3 C.l\ 491); and, following that ease, it was decided 
in Hamilton v. Hudson Hay Co., *2 B.C.L.R. (part 21 17b. that 
the expected profits on goods shipped were too remote and that 
where there has been loss from delay beyond the invoice or 
actual value of the goods, they can only be compensated by 
interest on such value. In Behan v. (iraml Trunk H.IV. Co.. 11 
Que. L.R. (S.C.) fit), damages for loss of profits which might 
reasonably have been expected were allowed by the Quebec 
Coiirls; but in England profits which would have been made 
<>n sales by the plaintiff's traveller were not allowed : Great 
hi stern BAY. Co. v. Uedmaynr, L.R. 1 CM*. 329, nor damages 
f"r loss of profits upon a sale made to a third person: Home v. 
ilulland It.IV. Co., L.R. 8 C.P. 131 ; Tliol v. I! e nderson. 8 Q.B. 
lb 477. in Dunn v. Hucknall (1902), 2 K.B. b14, it is said that 
there is no rule of law that damages cannot be recovered for 
l"ss of market on a contract of carriage by sea : although a stipu
lation that a railway should not be liable for damages for loss 
of mnrkd was upheld : Duckham v. Great Western //.IV. Co., 
Sl> L.T.N.S. 744. The following decisions on this subject may 
also be usefully consulted. Great Northern //.IV. Co. v. Siraf-

•Id. L.R. 9 Ex. 132. Consignee failed to take delivery of a 
horse; the carrier was allowed to charge the expense of keep- 
in'.? him : Woodger v. Great Western //.IV. Co.. L.R. 2 C.P. 318. 
Hotel expenses incurred while waiting for goods that have been
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delayed cannot lie recovered. Hales v. London, etc., It.W. Co., 
4 11. & S. (>G. Expenses necessarily incurred in looking for 
goods will be allowed.

llut hotel expenses and loss of profits upon business while 
a traveller was awaiting the arrival of his sample trucks were 
allowed in Chapman v. Canadian Northern It.W. Co., 12 O.W.It. 
1035.

In Waller v. Midland, etc., R.W. Co., 4 L.R. Ir. 376, where 
defendants failed to provide horse boxes and therefore horses 
were sent by road and owing to its bad condition, they were 
injured : the measure of damages was the deterioration caused by 
being sent by road and the additional time and labor expended. 
/nine v. Midland, etc., It.W. Co., 6 L.R. Ir. 55, where by eon- 
tract, goods were to be sent in ears of a particular kind, hut 
owing to the absence of such cars, the consignor did not deliver 
the goods to the carrier but sold them on the spot : he could not 
recover the difference in market value between the place of 
shipment and destination.

Other English eases are collected in Hrowne and Theobald 
3rd Ed. 297 and 298, and a discussion upon the law in ( uuada 
will also be found in Abbott on Railways, pp. 419, et si q.

285. Where a branch line of one railway joins or connects 
the line or lines of such railway with another, the Hoard may, 
upon application of one of the companies, or of a municipal 
corporation or other public body, order that the railway com
pany which constructed such branch line shall afford all reason 
able and proper facilities for the interchange, by means of such 
branch, of freight and live stock traffic, and the empty cars 
incidental thereto, between the lines of the said railway and 
those of the railway with which the said branch is so joined or 
connected, in both directions, and also between the lines of the 
said first mentioned railway and those of other railways con
necting with the lines of the first mentioned railway, and all 
tracks and sidings used by such first mentioned railway for the 
purpose of loading and unloading cars, and owned or controlled 
by, or connecting with the lines of, the company owning or con 
trolling the first mentioned railway, and such other tracks and 
sidings as the Hoard from time to time directs.
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2. The Board may, in and by such order, or by other orders, 
from time to time determine as questions of fact and direct the 
price per ear which shall be charged by and paid to the com 
pany owning or controlling the first mentioned railway for such 
traffic.

3. This section shall apply whether or not the point of con 
nedion is within the same city, town or village as the point of 
shipment or delivery, or so near thereto that the tolls to and 
from such points are the same, (i Edw. VII., cap. 42. sec. 28.

First enacted by 6 Edw. VII., cap. 42. see. 28.
Prior to the passing of this section the Board had made an 

order under the provisions of the Act of 1903 corresponding 
to sections 284. 317, 318, 333 and 334 of the present Act for the 
interchange of traffic between the Grand Trunk and Canadian 
Pacific R.W. Cos. at London, which was unsuccessfully a 
against. See Grand Trunk Zf.W. Co. v. Canadian Pacific li.W 
Co. and City of London, 6 Can. Ry. Cas. 327. This section was 
passed while the appeal was pending and affirmed the jurisdic
tion of the Board.

Damji rolls ( 'oinmodHii s.

286. No passenger shall carry, nor shall the company In- 
required to carry upon its railway, gunpowder, dynamite, nitro
glycerine, or any other goods which are of a dangerous or 
explosive nature.

2. Every person who sends by the railway any such goods 
shall distinctly mark their nature on the outside of the pack 
age containing the same, and otherwise give notice in writing 
to the station agent or employee of the company whose duty 
it is to receive such goods and to whom the* same are delivered 
3 Edw, VII., cap. 58, see. 221.

For penalties see section 410. post. In the Act of 1888 the 
words “in the judgment of the company” preceded the words 
“an* of a dangerous nature.” but these words were omitted in 
the Act of 1903 and in the present Act. so that it is a question 
°f fuel in each case whether the goods are of a dangerous nature.

Somewhat similar, but more elaborate legislation exists in 
England under 38 Viet., cap. 17. sees. 35. 36 and 37.

*1—e.t.

I rauepor
11.1 Hill Of

08
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Apart from statute it was held by a majority of the Court 
in Brass v. Maitland, ti E. & B. 470, that there is an implied 
undertaking on the part of shippers of goods, that they will 
not deliver packages of a dangerous nature, the character of 
which the carrier's servants may not reasonably be expected 
to know and if they do so they will be liable to the carrier for 
any damages which he may have to pay other shippers on 
account of injury done to their goods by the dangerous article. 
At common law, at least, such want of knowledge would not 
relieve a carrier of goods from liability to other shippers whose 
goods were injured, but he is left to his remedy over : Brass v 
Maitland, supra. As a carrier of passengers is only liable for 
negligence and is not an insurer, he would not, however, lie 
liable for an accident due to explosives carried into a car by 
another passenger without his .knowledge and in the absence of 
circumstances which ought to have aroused his suspicion: East 
Indian //.iv. Co. \. Kalidat (1901), \.< 896. Where the
defendant by his agent< delivered a carboy of nitric acid to the 
plaintiff for carriage and the agent failed to disclose its dan
gerous character, the plaintiff was allowed damages caused by 
the carboy breaking and the acid injuring him : Farrant v. 
Barnes, 11 (J.B.N.S. 55.*». In that case, Willes, J., at p. 
says : “1 apprehend that as a matter of legal duty a person who 
gives another dangerous goods to carry, goods which require 
more care and caution than ordinary merchandise and which, 
are likely in the absence of such caution to injure persons hand
ling them, is bound to give notice of their dangerous character 
to the party employed to carry them, and is liable for the eon 
sequences which are likely to ensue from the omission to give 
such a notice;” see also Hearn v. Gaston, 28 L.J. Mag. Cas. 
216. These doctrines were applied to a case of a shipowner ear 
rying contraband goods and the Court of Appeal in England 
laid it down that ‘‘the carriage by a shipowner of goods destined 
for an alien enemy without the knowledge and consent of the 
other shippers is a breach of duty toward them, and the ship 
owner is liable for damages for delay in delivering their goods 
at the port of destination, if the ship is seized and detained by 
reason of having enemies' goods on board”: Dunn v. Buck nail 

1H02). 2 K.B. 614 See also Bex v. Michigan Ctntral /Ml 
I'o . 10 O.W.R. 660.

< ..IUJ.4D) 287. The company may refuse to take any package or parcel
mu? i • . • . _ _ _to<-*rn which it suspects to contain goods ot a dangerous nature, or

may require the same to he opened to ascertain the fact
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2. The company shall uot carry auy such goods of a danger-ê£Jcî2fe,n 
mus nature, except in cars specially designated for that purpose,oer* 
on each side of each of which cars shall plainly appear in 
large letters the words Dangerous Explosives. 8 Kdw. V1L, 
cap. 58, sec. 222.

The penalty for non-compliance with the provisions of this 
section is to be found in sec. 411, post.

In Hex v. Michigan Central H.H. Co., 10 O.W.R. 660, where 
negligence in the carriage of dynamite was shewn to have 
caused an explosion in which two persons were killed and many 
injured, the Board having refused the consent required by see 
tion 431, sub-section 4, post, to a prosecution of the Railway 
Company under this section, the defendants were indicted under 
the provisions of the Criminal ('ode.

Packing.
288. The spaces behind and in front of every railway frog i» 

or crossing, and between the fixed rails of every switch, where 
such spaces are less than four inches in width, shall be tilled 
with packing up to the under side of the head of the rail.

2. The spaces between any wing rail and any railway frog, 
and between any guard rail and the track rail alongside of it, 
shall be filled with packing at their splayed ends, so that the 
whole splay shall l>e so filled where the width of tin* space be
tween the rails is less than four inches.

3 Such packing shall not reach higher than to the under Heighiof 
side of the head of the rail.

4 Such packing shall consist of wood or metal, or someoi warn u 
•dually sulwtantial and solid material, of not less than twoeonsH 
inches in thickness, and. where by this section any space is 
required to Ik» filled in on any railway, shall extend to within
one and a half inch of the crown of the rails in use, shall be 
neatly fitted so as to come against the web of such rails, and 
diall he well and solidly fastened to the ties on which such rails 
are laid.

The Board may, notwithstanding the requirements of this 
section, allow the filling and packing therein mentioned to be
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left out from the month of December to the month of April in 
each year, both months included, or between any such dates 
as the Board by regulation, or in any particular case, deter 
mines. 3 Edw. VII., cap. 58, sec. 230.

This is section 230 of the Act of 1903, somewhat rearranged 
and omitting sub-section 4 of that section which is now section 
266, infra, but without any material change. It took its pre
sent form probably in consequence of the decision of the Privy 
Council in Grand Trunk R.W. Co. v. Washington (1899), A.C. 
275, which held that while the railway committee had power 
under the earlier Act of 1888 to allow railways to leave out the 
packing required by one sub-section, they had no similar power 
in regard to 'the packing required by another. Now the power 
of the Board extends over the packing required by both.

In an action brought under the Workmen’s Compensation 
Act it must be shown that the railway company either knew 
or had means of knowing that the frog was not packed : Clegg 
v. Grand Trunk R.W. Co., 10 O R. 708, ibid., but it is the com
pany’s duty not only to pack them, but to see that they are kept 
packed: Misener v. Michigan Central R.W. Co., 24 O.R. 411, and 
it is not excused on account of the plaintiff’s contributory negli 
genoe, unless it can show that the servant freely and voluntar 
ily with*full knowledge of the nature and extent of the risk he 
ran, impliedly agreed to incur it: LeMay v. Canadian Pacifie 
R.W. Co., 18 O R. 314, 17 A.R. 293. In Manitoba it was held 
that in'the absence of evidence that the system of packing was 
defective, or that the block employed at the scene of the acci 
dent was itself worn away or otherwise improper, it would not 
be presumed 'merely from the fact that a person’s foot had 
been caught, that there was negligence on defendant’s part 
The defendants also having given evidence that they had 
employed competent workmen to keep the packing'in repair, 
it was for the plaintiff to prove that they were not competent, 
and that the deceased’s foot had been caught on that account 
Rajotte v. Canadian Pacific R.W. Co., 5 Man. L.R. 367.

The corresponding Ontario Act, R.S.O., cap. '266. sec. V 
was applied to a private company operating a short pier, ut 
track upon its own premises: Cooper v. Hamilton Stal'd Iron 
Co., 3 O.W.R. 898. 8 O.L.R. 353.

This is one of «the breaches of the statute for which a remedy 
is given by 427, infra, and though it also comes within the in 
tent of the Workmen’s Compensation Act (Ont.), which limits 
the damages recoverable under it, yet a person injured by a



Sec. 290) TELtitiKAPlIb AND TELEPHONES. 486

breech of the section may recover the full damages suffered 
even though they are greater than those recoverable under the 
Workmen’s Compensation Act: Curran v. Grand. ' Trunk H.W. 
t'o., 25 A.It. 407.

iiis Majesty's Mail and Forces.'
289. His Majesty's mail, His Majesty’s naval or military 

forces or militia, and all artillery, ammunition, provisions or%35^,eM, 
other stores l'or their use, and all policemen, constables or othersete* 
travelling on Ilis Majesty’s service, shall, at all times, when 
required by the Postmaster General of Canada, the Commander 
of the Forces, or any person having the superintendence and 
••ommand of any police force, respectively, be carried on the 
railway, and with the whole resources of the company if 
required, on such terms and conditions and under such régula- jgfju* 
lions as the Governor-in-Coimcil makes. 3 Kdw. VII., cap. 58. 
sec. 232.

Similar legislation respecting the use of the railway for mili
tary purposes'exists in England, under 34 and 35 Vie., cap. 8ti. 
and the carriage of the mails is governed by 36 and 37 Vic..
«•ap. 48, sees. 18, 10 and 20, and 56 and 57 Viet., cap. 38.

In Spence v. Grand Trunk R.W. Co., 27 O.R. 303, it was 
proved that the post-office authorities had provided facilities in 
a postal car for mailing letters on a train and the plaintiff in 
order to avail himself of these facilities, went to defendant’s 
station to post a letter and. in doing so, while the train was 
moving out, fell over an obstruction in the station platform 
and was hurt. A non-suit having been granted by the trial 
Judge, his decision was affirmed on appeal as the plaintiff had 
no invitation from the railway to go upon its premises and was 
a bare licensee. The arrangements made by the post-office for 
receiving letters were not looked upon by the Court as equiva
lent to an invitation by the'railway.

Telegraphs and Telephones.
290 The company shall, when required so to do bv the0ove.r" 

uovernor-m-Council, or any person authorized by him. place 
at the exclusive use of the Government of Canada any electric 
telegraph and telephone lines, and any apparatus and operators 
which it has
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2. The company shall thereafter be entitled to receive reason 
able compensation for such service. 3 Edw. VII., cap. 
see. 233.

291. The Uoveruor-in-Council may, at any time, cause u 
line or lines of electric telegraph or telephone to lx* constructed 
along the line of any railway, for the use of the Government 
of Canada, and, for that purpose, may enter upon and occupy 
so much of the lands of the company as is necessary for th* 
purpose. 3 Edw. VII., cap. 58, sec. 234

Accidents.

292. Every company shall, as soon as possible, and iminedi 
ately after the head officers of the company have received 
information of the occurrence upon the railway belonging tv 
such company, of any accident attended with personal injury 
to any person using the railway, or to any employee of the 
company, or whereby any bridge, culvert, viaduct, or tunnel 
on or of the railway has been broken or so damaged as to lie 
impassable or unfit for immediate use. give notice thereof, with 
full particulars, to the Board.

2. The Board may by regulation declare the manner and 
form in which such information and notice shall be given and 
the class of accidents to which this section shall apply, and may 
declare any such information so given to be privileged 3 Edw 
VII, cap. 58, sec. 236; 6 Edw. VII., cap. 42, sec. 22.

Section 235 of the Aet*of 1903 only required notice to lx? 
given to the Board in cases of “accident attended with serious 
personal injury.” By the amendment of 6 Edw. V1I„ cap *42. 
sec. 22, the section was extended to cover all cases of personal 
injury by omitting the «word “serious” and the words “or to 
any employee of the company” were added. For the penalty 
for failure to comply with the provisions of this section see 
sec. 412, infra.

Similar legislation in England exists in 34 & 35 Vic., cap. 78. 
sec. 6, and the order of the Board of Trade regulating the prac
tice in making such returns, will he found in Browne & Thco 
bald, 3rd ed., pp. 658. rt srq.



ANIMALS. 4N7Sec 294|

By section 372, pout, semi-annual returns are to In* made tv 
the Minister of Railways and Canals of all accidents and casual 
ties to life1 or property, and by section 374 these, with other 
returns there mentioned, are to be privileged. The return* 
required by this section are privileged also only w hen so declared 
by the Board. No 'general regulations on the subject have 
h#en made.

For notes on “privilege" see section 374.

293. The Board may appoint such person or persons as it 
thinks tit to inquire into all matters and things which it deems
likely to cause or prevent accidents, and the causes of and “‘54ellU 
the circumstances connected with any accident or casualty to 
life or property occurring on any railway, and into all parti 
vulars relating thereto

2. The person or persons so appointed shall report fully, 
writing, to the Board, his or their doings and opinions on the Ho‘‘r,‘ 
matters respecting which he or they are appointed to inquire, e( 
and the Board may act upon such report and may order the hoer'’ 
company to suspend or dismiss any employee of the company 
whom it may deem to have been negligent or wilful in respect 
of any such accident. 3 Kdw. VII., cap. 58, sec. 236.

Formerly part of sec. 236 of the Act of 1903. Such report* 
will not be diselosed in the publie interest, 4th Ann. Kept. 237.

For notes and analogous English legislation see notes to 
previous section.

A ni main.
294. No horses, sheep, swine or other cattle shall lie per-* «‘U* out

allowed si
nutted to lie at large upon any highway, within half a mile 
the intersection of such highway with any railway at rail level, 
unless they are in charge of some competent person or persons, 
to prevent their loitering or stopping on such highway at such 
intersection, or straying upon the railway.

2. All horses, sheep, swine or other cattle found at large con- 
trarv to the provisions of this section may, by any person who 
finds them at large, be impounded in the pound nearest to the 
place where they are so found, and the pound-keeper with whom 
the same are impounded shall detain them in like manner, and
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No right of

Okua^f to O'

subject to like regulations as to tilt* care ami disposal thereof, 
as in the ease of cattle impounded for trespass on private prop 
erty.

3. If the horses, sheep, swine or other cattle of any person, 
which are at large contrary to the provisions of this section, ur* 
killed or injured by any train, at such point of intersection, h» 
shall not have any right of action against any company in 
respect of the same being so killed or injured.

4. When any horses, sheep, swine or other cattle at large, 
whether upon the highway or not, get upon the property of the 
company, and by reason thereof damage is caused to or by such 
animal, the party suffering such damage shall, except in the 
cases otherwise provided for by the next following section, In- 
entitled to recover the amount of such damage against the com
pany in any action in any court of competent jurisdiction, unless 
the company establishes that such animal got at large through 
the negligence or wilful act or omission of the owner or his 
agent, or of the custodian of such animal or his agent : Pro
vided however that nothing herein shall be taken or construed 
as relieving any person from the penalties imposed by section 
407 of this Act. (Asamended 0 and 10 Edw. VII. cap. 50, sec. 8.)

5. The fact that any such animal was not in charge of some 
competent person or persons shall not, if the animal was killed 
or injured upon the property of the company, and not at the 
point of intersection with the highway, deprive the owner of his 
right to recover. 3 Edw. VII., cap. 58, sec. 237.

Chanqcs in the section.
An important change is made by the amendment of 0-10

Edw. VII. cap. 50, substituting sub-section 4, supra, for .......nr
responding sub section in the revision of 100(5, which read as 
follows : “When any horses, sheep, swine or other cattle at 
large, whether upon the highway or not. get upon the property 
of the company and are killed or injured by a train, the owner of 
any such animal so killed or injured, shall, except in the cases 
otherwise provided for by the next following section, be 
entitled to recover the amount of such loss or injury against the 
company in an action in any court of competent jurisdiction.
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unless the company establishes that such animal got at large 
through the negligence or wilful act or omission of the owner or 
his agent, or ol’ the custodian of such animal or his agent.”

A comparison of the two aub-sectiona will shew the intention 
to be to provide a remedy where injury is caused to animals 
otherwise than by lieing “killt-d or injured by a train” (see 
James v. (Irand Trunk R. IV. Co., 1 Can. Ry. Cas. 409, ami other 
cases cited, ante, p. 855), and also where damage is caused by 
animals, as e.g., to crops on lauds adjoining the railway. See 
IVinterburn v. Edmonton, etc.. R.W. Co., 9 Can. Ry. Cas. 1 : 
Hunt v. (irand Trunk Pacific R.W. Co., 9 Can. Ry. Cas. :t65.

The sub-section quoted was the same as sub-section 4 of sec
tion 237 in the Act of 1903, with the substitution of the words 

at large, whether upon the highway or not” for the words “at 
large upon the highway or otherwise” an amendment which was 
unnecessary as shewn by the decision in Canadian Racific R.W. 
Co. v. Carruthers, 7 Can. Ry. Cas. 23.

Law Under the Act of 1888.

The duty of the railway company to provide cattle guards 
at highways is provided for by the same section, and in the same 
terms as the duty to maintain fences, the clause now being see 
tion 254, ante. Prior to the passing of the Railway Accidents 
Act, 1857, 20 Viet., cap. 12, sec. 10. this section had the effect of 
rendering a railway company liable where cattle got on the 
track through defective cattle guards, even though they wen- 
straying on the highway at the time: lluist v. Buffalo and Lak< 
Huron li.W. Co., 16 U.C.R. 299; and this rule was sometimes 
adopted in Quebec, oven after the passing of the statute in 
MUcstion : Routine Racifir Junction R.W. Co. v. Brada, Mont 
L R. 4 Q.R. 346; Cross v. Canadian Racifii R.W. Co.. Que. R. 
1 S.c 365; but the law in Quebec appears to be now settled in 
conformity with the present law in Ontario as we are al>out to 
deal with it : Cross v. Canadian Racifir R.W. Co., Que. R. 3 Q.R. 
17ii: Campbell v. (irand Trunk R.W. Co., Q.R. 3 Q.R. 570; 
Abbott on Railways, p. 406. The section of the Railway Acci
dents Ai t. already cited, made a very marked change in the 
law. It was passed in the interests of the travelling public to 
l'is<in the danger from derailment of trains, through stray 
‘attic lying down on the track : Thompson v. (Irand Trunk R.W 
<’o . 1H UO.R 92; McGee v. Great Western R.W Co., 23 V.C. 
R. at p. 297; Markham v. Great Western R.W. Co., 25 V.C.R.. 
hi p 576; and was adopted without change in «11 subsequent
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oouwoâidatiuOM ol' the Railway Act, and appear* in the Act ol 
I8bh as section 271. Being in the public interest, it received 
a wide construction, and it was held that where cattle were at 
large upon the highway, the owner could not recover for their 
loss whether they were killed on the highway at the point ot 
intersection with the railway: Ferris v. Grand Trunk H.W. Co
lli U.C.R. 474; or on the railway lands to which they had 
wandered owing to the absence or defective condition of cattle 
guards: Simpson v. tu rand Trunk li.W. Co., 17 U.C.R. 57 ) 
Thompson v. Grand Trunk H.W. Co., 18 U.C.R. 92; Cooley \ 
Grand Trunk H.W. Co., ibid., 96; Markham v. Great Western 
H.W. Co., 25 U.C.R. 572; Thompson v. Grand Trunk H.W. Co.. 
22 A.R. 453; Mxon v. Grand Trunk H.W. Co., 23 OR. 124. 
Whitman v. Windsor and Annapolis H.W. Co., 18 N.8.R. 271. 
1*11 illips v. ('anadian Pacific H.W. Co., 1 Man L.R. 110; ami 
the mere fact that the railway company omitted to give tin- 
usual highway signals or was negligent in the management ol 
its trains, would not give the owner the right to recover unless 
such negligence amounted to recklessness and wilful miseou 
duct on the part of its servants. See the cases last cited, ami 
particularly McGee v. Great Western H.W. Co., supra.

The question whether animals using the highway within hall 
a mile of the railway track are sufficiently “in charge” within 
the meaning of the Railway Act must depend upon the cireum 
stances of each case; but it is apparent from the cases already 
cited, particularly the two Thompson Cases, that the control 
which the owner is required to exercise over them must In
sufficient, under ordinary circumstances at least, to enable him 
to keep them off the railway track if necessity requires; and 
the mere presence of attendants, who are not numerous or 
experienced enough to do so. though they make the attempt, 
does not satisfy the terms of the statute ; but where there in 
sufficient control for ordinary purposes, there may he cases in 
which the fright caused by something unusual or improper in 
the management of the train will render them so unruly that 
no ordinary power can control them: sec Styles v. Michigan 
Centrai H.W. Co., 18 Canadian Law Times 5; Duffield v. Grand 
Trunk H.W. Co., 31 Canada L.J. 667. and the dictum of 
fiwynne. J., in Grand Trunk H.W. Co. v. James, 1 Can. Ry 
Cas., at p. 427; but “where the evidence for the plaintiff clearly 
and decisively shows that a horse, for the killing of which by 
their locomotive an action is brought against a railway com
pany, w’as not in charge, the judge presiding at the trial mierht. 
as a matter of law', to rule that the company have incurred no
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liability whatever : ’ ’ per Draper, C. J. ; Markham v. Gn at 
Western /MV. CoS5 U.G.R. 572, at p. 576, quoted by Osier. 
J. A., in Thompson v. Grand Trunk AMV. Co., 22 A.R.. at p 
459. Where an animal is properly “in charge” within the 
meaning of the Act, and the company omits to give the usual 
signals for highway crossings, the owner would In* entitled to 
recover : Tyson v. Grand Trunk /MV. ('o., 20 LU'.R. 256, and 
see Sexton v. Grand Trunk ft.W. Co., 9 Can. Ry. Cas. 119.

Sections 194 and 271 of the Act of 1888, the latter section 
corresponding to sub-sections 1, 2 and 3 of this section, were 
much discussed in James v. Grand Trunk /MV. Co., 1 Can. 
Ry Cas. 407 and 409, and Grand Trunk /MV. Co. v. James. 
Ibid., 422; where the principles laid down in the earlier cases 
here mentioned were considered and re affirmed, and it was 
held that a railway company is under no obligation to erect or 
maintain a fence on each side of a culvert across a watercourse 
and where cattle went through the culvert into a field and from 
thence to the highway and straying on to the railway track 
were killed, the company was not liable to their owner. Where, 
however, the failure of a railway company to maintain its fences 
was the cause of cattle getting out and straying on the highway 
and thence on to the track, where they were killed, the company 
was held liable, and this section afforded no defence, as the 
breach of it was the fault of defendants and not of the plain 
tiff : Davidson v. Grand Trunk //.IV. Co., 2 Can. Ry. Cas. 371 ; 
see Vrnsom v. Canadian Pari fir It. IV. Co., ih.. 376, 3 Can. Ry 
('as. 231. 4 Can. Ry. Cas. 76. ami the James ease must now be 
considered with reference to the amendment to section 254, noted 
ante, p. 350.

Effect of Arts of Iff Of and VKHi, as amended by 9-10 Edu\ VII. 
r. 50.

The Act of 1903, section 237, sub-see. 4. made a radical 
change in the law and with the alterations already indicated, 
is re-enacted in the present seetion.

Since the passing of this Act the liability of a railway com 
panv for cattle killed or injured on the railway turns upon 
different considerations in the ease of,—

(a) Animals which get upon the railway directly from ad 
joining land, upon which they are pasturing rightfully, owing 
to defective fences or gates.
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(It) Animals which arc at large and which get upon the 
iuiIway either from a highway or from laud udjoiuiug the rail 
way upon which they are trespassing.

In the former class of eases the liability depends upon see 
lion 254, supra, and the result of the cases will be found in the 
notes to that section. See Y eat es v. (ira mi Trunk H.W. Co., 7 
t 'an. By. Cas. 4. McLeod v. Canadian Northern R.W. Co., 9 Can. 
Ky. Cas. 39, and Higgins v. Canadian Pacific H.W. Co., Ibid., 34.

In the latter class of eases the section under discussion ap
plies, and the law is pretty well settled.

Prior to the amendment of 9-10 Edw. VII. to make out a 
prima Jack ease a plaintiff had only to shew (a) that his animal 
was at large, (b) that it got upon the property of the company 
and (c) was killed or injured by a train : Arthur v. Central 
Ontario li.W. Co., 5 Can. By. Cas. 318 ; Hacon v. Grand Trunk 
H.W. Co., Ibid., 325: Canadian Pacific H.W. Co. v. Carruthers, 
7 Can. By. Cas. 23.

Since the amendment it would appear to be sufficient to shew 
i a) that an animal was at large ; (b) that it got upon the prop
erty of the company; (c) that the plaintiff has suffered damage, 
caused to or by such animal.

The railway company is then liable unless the case falls within 
the provisions of section 295 or unless it is established that the 
animal got at large through the negligence or wilful act or 
omission of the owner or of someone for whom he is responsible 
Illustrations of what has been deemed negligence in this respect 
are to be found in the eases of Itrckcr v. Canadian Pacific ft 
IV. Co.. 7 Can. By. Cas. 29. Itourassa v. Canadian Pacific ft 
IV. Co., Ibid., 41; Murray v. Canadian Pacific H.W. Co., Ibid.. 
351; Clayton v. Canadian Sorthcrn H.W. Co., Ibid, 355; and 
Laporte v. Canadian Northirn Quebec H.W. Co., 8 Can Ky 
Cas. 137.

lain»'!! 295 No person who suffers damage proveahle under sub 
•iu*:<ii.mi section 4 of section 294 of this Act, or by reason of the company 

failing to comply with section 254 of this Act, shall have any 
right of action against such company for such damage if it was 
caused by reason of any person,— (As amended 9-10 Ed. VII. 
cap. 50, sec. 9.)

•■^1 not (a) for whose use any farm crowing is furnished failing to 
keep the gates at each side of the railway closed, when not in

•#r wiiiuiiy (6)wilfully leaving open any gate on either side of the 
*t ,,n railway provided for the use of any farm crossing, without
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some person being at or near such gate to prevent animals 
from passing through the gate on the railway ; or,

(c) other than an officer or employee of the company while 
acting in the discharge of his duty, taking down any part of a',uWU 
railway fence; or,

(d) turning any such horse, cattle, or other animal upon or||1rr}*ÿ* 
within the indosure of any railway, except for the purpose of within^ 
and while crossing the railway in charge of some competent lorkwm-. 
person using all reasonable care and precaution to avoid aeei
dents ; or,

(e) except as authorized by this Act, without the consent
of the company, riding, leading or driving any such horse, eatth*.ou,,"oe,Ll 
or other animal, or suffering the same to enter upon any rail 
way, and within the fences and guards thereof. 3 Edw. VIT . 
cap. 58, secs. 200 and 201.

The amendment of 9-10 Edw. VII. is the complement of the 
amendment to section 294 in the same Statute. Before this 
amendment the clause read as follows: “No person whose horses, 
cattle, or other animals are killed or injured by any train shall 
have any right of action against any company in respect of such 
horses, cattle, or other animals being so killed or injured, if the 
same were so killed or injured by reason of any person.M etc. It 
will he noted that this section is now in terms made applicable to 
••ases where the railway company has failed to comply with the 
provisions of section 254. which was not the case formerly.

The duty to stop a train to avoid injury to cattle trespassing 
on the railway has been considered in ('ampin II v. (in at Wi st 
1 rn /MV. Co., 15 U.C.R. 498; Auger v. Ontario, etc., /MV. Co..
■* r.O.C.l*. 165, and Ilurdv, Grand Trunk /MV. ('n.. 15 A.R. 58;
It is laid down in the Hurd Case that there is no absolute duty 
t" stop, much being necessarily left to the discretion of the 
•ngine driver, the first and paramount duty of the company 
being to its passengers. In the Campbell Case, where, in the 
opinion of the Court the evidence tended to establish a desire 
to run the animals down rather than to avoid them the defen 
dants were held liable. All of the eases are decided upon the 
general principles of law, without reference to the provisions 
o! the statute which Inis been somewhat extended in its applica 
tion since these decisions. Where the statute applies it seems
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« leur that a railway company would not be liahlv tor injury tv 
trespaaeing cattle caused by negligence and probably not even 
under the eireumatanoct of the Campbell Cast, supra.

Coder section 407, post, damages are recoverable against any 
person by whom animals are allowed to get on the railway in tin- 
manner referred to in clauses (/;), lc), (</) and (<).

This!Its and Weeds.
r-motT 296. Every company shall cause thistles and all noxiou> 

weeds growing on the right of way, and U|H»n land of the com 
pany adjoining the railway, to lie cut down or to lie rooted out 
and destroyed each year, before such thistles or weeds have 
sufficiently matured to wed. .'I Kdw. VII., cap. 58, see. 238.

The evident intention of this section is to prevent damage to 
adjoining lands by allowing the weds of noxious weeds to grow 
and spread; but at common law the company is hound to keep 
its line dear of dried or inflammable weeds or rubbish likely to 
catch lire and spread firm its own lands to other property, and 
failure to do so may constitute negligence for which the com
pany will be liable : Rain cille v. Croud Trunk ft. IV. Co., 1 Can 
Ry. Cas. 113, 117; Grand Trunk K.W. Co. v. Rainville, ih., 125, 
and companies are now required by statute (section 297), to 
keep their right of way free from combustible material. It is 
not per se negligence for a railway company to allow grass and 
weeds to grow on a side track, so as to present the possibility 
of an employee catching in it and being hurt by a train : Wot id 
v. Canadian Pacific R.W Co., 6 B.C.R. 561. 30 8.C.R. 110

Fires.

297. The company shall at all times maintain and keep its 
."«o' right of way free from dead or dry grass, weeds and other 

unnecessary combustible matter. 3 Edw. VIT., cap. 58, see 219
I

in-neueJd' 298 Whenever damage is caused to any property by a fire 
iiT**.” Parted by any railway locomotive, the company making use of 

such locomotive, whether guilty of negligence or not, shall he 
liable for such damage, and may lie sued for the recovery of the 
amount of such damage in any court of competent jurisdiction : 

Hr-.ti*.. Provided that if it be shown that the company has used modern 
and efficient appliances, and has not otherwise been guilty of
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any negligence, the total amount of compensation recoverable 
from the company under this section in respect of any one or 
more claims for damage from a fire or fires started by the same 
locomotive and upon the same occasion, shall not exceed five 
thousand dollars; provided also that if there is any insuranceJJJJjJJ* 
existing on the property destroyed or damaged the total amount 
of damages sustained by any claimant in respect of the destrue 
tion or damage of such property shall, for the purposes of this 
suh-seetion, be reduced by the amount accepted or recovered by 
or for the benefit of such claimant in respect of such insurance.
No action shall lie against the company by reason of anything in 
any policy of insurance or by reason of payment of any moneys 
thereunder. The limitation of one year prescribed by section 
306 of this Act shall run from the date of final judgment in any 
action brought by the assured to recover such insurance , loney, 
ur. in the case of settlement, from the date of the receipt of such 
moneys by the assured, as the case may he.

(2) This section shall not affect pending litigation. (As ijjjîlî!» 
amended 9-10 Kdw. VI1. c. 50, s. 10.)

2. The compensât ion, in ease the total amount recovered 
therefor is less than the claims established, shall he apportioned<tï^p,l,ee 
amongst the parties who suffered the loss as tin* court or judge
may determine.

3. The company shall have an insurable interest in all pro-tiluKIr 
|K*rty upon or along its route, for which it may Ik* held liable SjireM 
to compensate the owners for loss or damage by fire caused by
a railway locomotive, and may procure insurance thereon in 
its own behalf. 3 Edw. VII., cap. 58, sec. 239.

4. The Board may order, upon such terms and conditions 
as it deems expedient, that fire guards he established and main 
tsined by the company along the route of its railway and upon 
my lands, of His Majesty or of any person, lying along such 
route, and, subject to the terms and conditions of any such 
order, the company may at all times enter into and upon any 
su' li lands for the purpose of establishing and maintaining such
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tire guards thereon, and freeing, from dead or dry grass, weeds 
and other unnecessary inflammable matter, the land between 
such tire guards and the line of railway. 8-9 Edw. VII. e. 32.
H. 10.

('hangis in the section.
This section as it appeared in the revision of 1906 was tin1 

same as section 239 in the Act of 1903 with one or two slight 
changes in sub-sections 2 and 3.

Three* important changes were made to sub-section 1 in 1909 
(8-9 Kdw. VII. cap. 32. see. 9), the words “any property*' Imuiit 
substituted for “crops, lands, fences, plantations or buildings 
ami their contente;” the words “under this section” inserted 
after the word “recoverable,” and the following clause added 
“Provided further that the company shall, to the extent of the 
compensation recoverable, be entitled to the benefit of any insur
ance effected upon the property by the owner thereof. Such 
insurance shall, if paid before the amount of compensation has 
been determined. Ire deducted therefrom : if not so paid, the 
policy or policies shall be assigned to the company, and the com 
panv may maintain an action thereon.”

Though the point is not likely to be of importance now it max 
be noted that it is open to question whether the provision for 
assignment of policies to the company and tin* maintenance of an 
action upon them by the company was not ultra vins of the Par 
Manient of Panada.

9-10 Edw. VÏÎ. cap. 50, see. 10. from which sub-section 1 
takes its present form, repealed sub-section 1 of section 29s. 
ami also the amendment of 1909. noted in tin* preceding para 
graph. The latter half of the sub-section effects substantially 
the same result as the clause a 1 rove quoted from the Act of 1909. 
without giving rise to any question as to it constitutionality.

Much of the older learning upon the subject of the liability 
of railway companies for damage done by fire is ordinarily n"t 
now applicable but as it may still be important in some eases it 
may be summarized here before discussing the effect of the 
statute.

Tn Quebec, prior to the reversal of the Quebec Courts hy 
the Privy Council in Canadian Carifir It.W. Co. v. Itoa. 1 Can 
Rv. Cas. 196. the law made a railway company liable for dam 
ages done by fire at all events, and it was not necessary to prove 
that the company had been guilty of negligence, but the Privy 
Council, bv reversing the judgments of the Quebec Courts 
have denied the correctness of this doctrine and placed the
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law as to il ways operating under the Dominion Railway Act.
at hast, upon the same looting lor all provinces.

The former rules governing this subject may probably be 
summarized as follows:—

1. At common law a railway company being entitled to oper 
ate ils trains and engines by the charter of a duly constituted 
authority is not liable for such lires as are ordinarily incident 
to the careful operation of its railway and is not liable in dam
ages for resulting injury to property owners. This was decided 
as early as 1841 in Aldridge v. Great Western ll.W'. Co., 3 Mann 
& i i. 515, where Tindal, (’. .1., says at page 521$ : “To entitle the 
plaintiff to recover lie must either show some cnrelentless by 
th defendants or lay facts before the jury from which it can 
I*- inferred,” and the same principle runs through nearly all 
later English and Canadian decisions (except in Quebec) : see in 
addition to Hatman v. Michigan Central /MV. Co., 1 Can. Ry. 
Cu< 129; Vaughan v. Taff Vale //.IV. Co., 5 II. & N. (179; Can
ada C< u*ral ll.W Co. \. MacLan n, 8 A.R. 504; Phillips v. 
Canadian Pacific PC. Co.. 1 Man. L.R. 110; Pot> in son v. New 
Hrtnmrii l ll.W . Co., 23 X.B.R. 1$2$; Sew /Iransnick ll.W’. Co. 
v llohinson, 11 X.C.R. 088; Canadian Pacific ll.W. Co. v. Roy, 
1 Can Ry. Cas. 190.

This doctrine was once dissented from in Pom II v. Pall, 5 
Q.B.D. 597, where it was held that the defendant was liable to 
compensate the plaintiffs for injury done to a haystack by 
defendant’s traction engine, though it was constructed in con
formity with the English Locomotive Acts, upon the ground 
that the engine, being a dangerous machine, an action was 
maintainable at common law. and the ease of Vaughan v. Taff 
\nh /.MV. Co., 5 II & N. 079, was said to be wrongly decided; 
hut this case has never been applied since to a fire caused by a 
ci I way engine, and in view of the later English and Canadian 
(brisions it may be said that it is not law in Canada. The case 
is explained by Burton, J. A., in Canada Central ll.W’. Co. v.

' l"nn. 8 A.R. at p. 583. Unless a railway company has 
'mi expressly authorized to use steam engines, it is liable for 
'I' •. done by fire, though no negligence is proved: Jones v
1 t - /MV. Co . L R. 3 Q.B. 733; llilliard v Thurston. 9 
'If >11. The subject was discussed in Wellrans v. Canada 

'In ll.W’. Co. 21 A.R 297. and Michigan Cintrai ll.W’. 
( v With ans, 24 8.C.R. 309. where it was conceded that had 
tl Mi-higan Central Railway Company not had authority to 
l"r 1 over the line of the Canada Southern Rail wav Com- 

*—a.L.



CANADIAN KAILWAY ACT. [free- 2V#

pany, it would have been liable lor damages caused by are 
without proof of negligence.

2. The onus of proving negligence causing the damage is ou 
the plaintiff : Vaughan v. Ta If l ale It. W. Co., supra; Smith v. 
London and South Western li.W. Co., L.K. 5 O.P. 98, at pp. lu.» 
and 10ti, and 6 C.l\ 14; Sent sac v. The ('entrai Vermont /.Ml. 
Co., Q.R. 9 S.C. 319, 2U ÎS.C.lt. 041; Tort Glasgow and A < tank 
Sailcloth Co. v. Caledonian li.W. Co.. 19 Keltic 008, 20 Kit lie 
35. See particularly the remarks of Lord llersehvll quoted m 
Oat man v. Michigan Central li.W. Co., 1 Can. Ry. ('as. 129, I y 
Osler, «I. A., ante, p. 137.

3. Proof of the emission of sparks from an engine, and that 
fire was set thereby, is not of itself evidence of negligcm •• m Vi
cient to render the railway company liable. Whatever may have 
been the law in Quebec as appearing in the judgments of //<»»/ 
v. Canadian Pacifie li.W. Co., 1 Can. Ry. Cas. 170, and in the 
argument of (leoffrion, Q.C., in Sénésac v. Central Vermont 
li.W. Co.. 20 S.C.R., at pp. 042 & 643, it has long been held in 
England and the other provinces of Canada that “the railway 
company having the statutory power of running along the line 
with locomotive engines, which in the course of their running 
are apt to discharge sparks, no liability rests upon the company, 
merely because the sparks emitted by on engine have set lire to 
the adjoining property:” per Lord Ilersehell, Port Glasgow ami 
Newark Sailcloth ('o. v. Caledonian li.W. Co., 20 Keltic .35, 

quoted by Osler, J. A., in Oatman v. Michigan Central li.W. 
Co., supra. This is but an example of the general rule stated hy 
Lord Blackburn in a leading case as follows: “For 1 take it 
without citing cases, that it is now thoroughly well established 
that no action will lie for doing that which the Legislature has 
authorized, if it be done without negligence, although it does 
o easion damage to anyone ; but an action does lie for doing that 
which the Legislature has authorized if it be done negligently:" 
Geddrs v. Bonn Reservoir, 3 A.C. 430, at pp. 455 and 
456; see also Hewitt v. Ontario, Huron and Sim roe HW. 
Co., 11 P.C.R. 004; Ball v. Grand Trunk li.W. ('o., 16 1' ( CP. 
252; Jaflreg v. Toronto. Greg and Bruce li.W. Co.. 23 V.C.C.P 
553: 24 P.C (MV 271 ; Fournier v. Canadian Pacific li.W. Co., 
33 N R R. 565; Jackson v. Grand Trunk li.W. Co., 1 Can Ry. 
Cm» 156.

4. If negligence on the part of the railway company is 
proved, the mere fact that the property injured is ehw to the
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railway lands, or that the owner allowed iiiHaminahle material 
to lie cloae to the track is not evidence of contributory negli
gence

This rule has been the subject of debate. In New Brunswick 
/MV. ('o. v. I » obinson, 11 S.C.K. t»88, Sir J. W. Ritchie states at 
page 6IK): “There was, in my opinion, evidence most proper for 
tlie consideration of the jury as to whether the plaintiff was not 
guilty of great negligence in placing such a combustible article 
as hay so near the railway, with such openings as exposed such 
combustible material to fire from sparks from passing locomo
tives.” This was a dictum, and Strong, J., in the same ease at 
p. 6%, dissents from this view in the following language : “1 
am not able to concur in the view' that contributory negligence 
on the part of the plaintiff was shown by the fact that he main
tained his barns in a dangerous proximity to the railway. I 
apprehend that a landowner has the right to make any use of 
his land he pleases, and is entitled to be protected in that use 
from the culpable negligence of others.” In 1874 the law on 
this point was stated by Ilagarty, C.J.C.P., in these words : 
"As to contributory negligence we do not think we can hold 
that the plaintiff is bound to keep or manage his land in any 
particular manner because a railway runs close to or along it, 
or that, ns a matter of law he is bound to keep his land cleaner 
or to remove brushwood, etc., with more expedition, etc., in 
anticipation of the possible occurrence of fire on the railway 
trad, ” TTe says lower down : “The jury may properly he 
told that every man should keep his property and premises in 
a reasonable, careful wav.” Jaffrenv. Toronto, firry and Bruce 
/Ml Co.. 23 V.C.T.P 558, at p 560; nee 24 !\<\<\l\ 271. In 
II>il, v. Midland ff.W. Co., 35 U.C.R. 253. it was held that 
the plaintiff was not guilty of contributory negligence in hav
in'? left the trees felled by him on his own land, and in Mar 
l.nrni v. Canada Central Tt.W. Co., 32 TLC.C.P. 324, it was 
decided tint the plaintiff was not bound to provide appliances 
t" guard against defendant’s negligence. This decision was 
affirmed on other grounds by a divided Court, sub nom. Can* 

adq ( , iitrid It.W. Co. v. Morharen, 8 A.R. 564. This ease was 
affirmed 1 v the Privv Council, see R & J. Digest. M882-16*4). 
fidi rare. Canada Central /MV. Co. v MarLaren, and 21 Tan- 
ad' Law Journal. 114. A majority of the Court in New Pruns- 
wick also arrived at a similar decision in Campbell v McGrcpor. 
2° ^ PR 644. Allen. C J.. and Wet more. J.. dissenting. Dut 
« radwnv company, if not negligent, is not bound to take extra
ordinary precautions at a point where a landowner has left his

4M
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property exposed to risk from firv: Hdl v. I In Ontario, Huron 
and Sim cot //.IV. Co., 13 U.C.li. 503. In the United States, 
where by statute a railway company is made liable for damages 
by lire, at all events without regard to negligence the defence 
of contributory negligence is excluded where no fraud or inten
tional exposure of property is shewn : Pierce on Railways, 44tl; 
(hand I . nnk HAY. Co. v. Ifichardson, 91 V.S. 454, hut the 
plaintiff cannot recover when, having knowledge of the lire, lie 
failed to use reasonable efforts to save his property from it, 
Pierce on Railways, p. 435. Speaking generally the rule as to 
contributory negligence may probably be accurately stated as 
above, altliomrh as will la* seen from this review there is a sub
stantial minority of judicial in favor of the opposite view.

5. Negligence may consist in :—
(a) The use of defective engines or appliances.
(b) The improper and negligent management of the engine 

or train.
(r) Failure to remove combustible material from railway 

lands.

(a) The I'ttc of Defective Engine» or Appliance».

A portion of the remarks of Lord llersehell in Dort (llasgnu 
and Ac mark Sailcloth Co. v. Caledonia U.W. Co., 20 Keltic, 
35, already quoted, will best define the law on this point. They 
(the railway company) are aware that locomotive engines un
apt to emit sparks. Knowing this, they are bound to use tin- 
bed practicable means according to the then state of knowledge 
to avoid the emission of sparks, which may be dangerous to 
adjoining property ; and if they, know ing that the engines art- 
liable thus to discharge sparks, do not adopt reasonable pre
cautions, they are guilty of negligence.” The following eases 
may also oc consulted on this point: Viggol v. The Eastern 
Counties if. IV. Co., 3 C.B. 229 : Hewitt v. Ontario, Sunni, anil 
Huron If. tV. Co., 11 U.C.R. (>04; Cam phi U v. Mcdmjor, 29 N 
B.R. 044; En mantle v. London and North Western If. IV. Co. 
10 (Mt.N.4. 89, where it was held that the absence of a spark 
arrester constituted negligence: Canada Central If.W Co. v. 
MacLaren H A.R. 564, where the negligence consist. <1 in a 
defective smoke stack : Moileif v. Canada Atlantic //.IV. Co.. 
14 A.R. 309 ; Canada Atlantic If AY. Co. v. Mailed. 1» S.C.R 
145; Canada Southern If.W. Co. v. Phelps, 14 S.C.R 132: the 
fact that an engine is a wood burner is not of itself evidence of
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negligence: Robinson v. Si ic Brunswick BAY. ('it., 23 N.B.R. 
323; Sew Brunswick B. \Y. Co. v. Robinson, 11 S.C.H. 088, 
though that fact was admitted as an element for the considéra - 
lion of the jury in Moxlnj v. Canada Atlantic BAY. Co., supra; 
nor is a diamond stack, instead of a straight stack of itself 
proof of negligence : (hitman v. Michigan ('entrai BAY. Co., 1 
Can Ry. Vas. 129.

(b) Th< Improper and Sigligcnt Managi ment of the Train or 
Engine.

An engine is not bound to shut off steam or to take extra
ordinary precautions in passing inflammable property on the 
owner’s land: Hill v. The Ontario, Sinieot and Huron I,‘AY. Co., 
13 l.C.R. 5(1 , but neglect to empty the ash pan of an engine 
may he evidence of negligence : McGibbon v. Sorthem It AY. 
Co], 11 O R. 307, 14 A.R. 91 ; or the negligent management of the 
, ngine by trying to get up speed too quickly : Canada Southern 
BAY. Co. v. Phelps, 14 S.V.R. 132; or to run a train too heavily 
laden on an up grade when there was a strong wind, thereby 
musing the escape of an unusual quantity of sparks: North 
Short BAY. Co. v. McWillic (1890), 17 S.V.R. 511 ; but the 
mere fact that there was a heavy up grade near where the tire 
was set is not evidence of negligence : Fournit r v. Sew Bruns- 

•7. BAY. Co., 33 N.B.R. 563.

it-1 l'ail un to Bemove Combustible Material from Bait wag 
Lands.

The ease of Rainville v. Brand Trunk BAY. Co., 28 O.R. 625, 
1 Van. Ry. Vas. 113, 25 A.R. 242, and 29 S.V.R. 201. snflicicntly 
explains this point and collects nil the authorities. It has been 
said (obiter), that the mere existence of a brush fence main
tained by the railway company and not objected to by the owner, 
is imt evidence of negligence under this head : Holmes v. The 
Midland BAY. Co., 35 V.C.R. 253. The existence of any trim- 
mines Smith v. London and South Western BAY. Co., L.R. 5 
c V. 98. L.R. 6 C.P. 14 ; cut and dried weeds and grass : Rainville 
v Brand Trunk BAY. Co.: a station with a platform having oil 
M’ilt "ti it in dry weather : Canadian Southern B W. Co. v. 
Thrifts, siiftra: Jaffreg v. Toronto, Greg and Bruce BAY. Co., 23 
! C.C.I*. 553 ; may be evidence of negligence, but, ns this last case 
h"lds. regard must be had to the state of the country through 
which the railway passes.
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6. The statute 14 Geo. 3 cap. 78, see. 86, Imp., relieving per 
sons from liability for tires accidentally started by them, though, 
in force in Ontario, does not prevent the recovery from a rail 
way company of damages for tire negligently begun. Though 
neither the statute of Geo. 111. nor the parent Act, 6 Anne eh. 
3, sub-sections 6 and 7, of which it is an extension, appear in any 
of the schedules of vol. 3 of the Revised Statutes of Ontario, 
1897, it appears from the decision in Canada Southern /MV. Co. 
v. drips, 14 8.C.R. 132, that it is in force in Ontario, but after 
some discussion pro ami con, in MacCallum v. Tin Grand 
Trunk AMV. Co., 3(1 TT.C.R. 122. 31 CT.C.R. 527, and J offre y v. 
Toronto, Grey and Itruce /MV. Co., 23 U.C.C.P. 553, it was 
decided in Holmes v. Midland /«MV. Co., 35 II.C.R. 253, and 
Canada Southern /MV. Co. v. Chelps, 14 S.C.R. 132, that where 
negligence on the part of the railway was proved, there was no 
accidental fire, ami consequently that the statute did not relieve 
the company from liability.

7. If a tin* is the result of a railway company's negligence, 
in the absence of any special limitation or exemption, it is liable 
for all property burnt, and not only for that which is first set 
alight, even though the fire spreads to the property of the third 
person. The great hardships upon railway companies of such 
unlimited liability led to an attempt to introduce a more re
stricted rule, and Henry, J„ in a dissenting judgment after an 
elaborate review of the authorities in England and America, in 
Canada Southern //.IV. Co. v. Chclps, 14 S.C.R. 132, contended 
for a less sweeping construction of the law, but tin* majority 
of tin* Court took a different view and held that the railway 
company was liable for all property to which a fire caused by it 
spread and which it destroyed, and this decision was followed 
in Central Vermont /MV. Co. v. Stanstead, etc.. Insuranti Co.. 
Q.R. 5 (/.It. 224: see particularly the remarks of Hall, .1 . at p. 
250; but as already stated, a plaintiff could not recover where 
having knowledge of the fire, he failed to use reasonable efforts 
to protect his property from it : Pierce, p. 435.

H. Where a fire results in the destruction of land or fixtures 
upon it, the action though for a tort, can only be brought in 
the province in which the cause of action arose, but when- move 
aides are destroyed the action can be brought in any province 

Tn Campbell v. MrGr1 nor, 29 N.H.R 644. it was decid 'd that 
an action could be brooch* in Nc* Brunswick for an injury to 
land by fire committed in the Province of Quebec. This was
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elated by King, J., in that cast* at pp. 653 and 054; but while 
8Ut*li is tin* general rule which governs torts other than injury to 
laud, it was decided by the House of Lords in Companhta de 
Moc ambiguë v. British South Africa L'u. (181)2), 2 (j.B. 358, 
(1893), A.V. 002, that this rule did not apply to injuries to real, 
estate, and consequently in Brcrcton v. Canadian Pacific BAY. 
Co., 29 O.ll. 57, the rule above suggested was laid down by 
Itoyd, ('., and Campbell v. McGregor was not followed in view 
of the later decisions, although the plaintiff was permitted to 
eontinue his action in Ontario for furniture destroyed in Mani
toba, provided In* abandoned his claim for loss of his house. The 
distinction between damages to land and other torts committed, 
out of the province was clearly drawn in Tytlcr v. Canadian 
Pacific BAY. Co., 29 O R. 054, 2<i A.It. 67.

9. The fact that the danger from fire was considered and 
allowed for when the railway lands were taken from the adjoin
ing owner, does not deprive him of his right to recover for 
actual damages for loss from a fire subsequently occurring.

The contrary contention has lieen but rarely raised in Can
ada, hut the rule as here stated appears to have been almost 
universally adopted in the Vnited States : Pierce on Railways, 
pp. 432 and 433 ; Pierce v. Worcester, etc., BAY. Co., 105 Mass. 
19!*; and this rule was approved by Hall, J.. in Central Ver
mont BAY. Co. v. Stan stead, etc., Insurance Co., Q.R. 5 Q.H. 
224

10. The question of the origin of fire or of negligence on the 
part of the railway company must not be the result of mere con
jecture or opinion, but inferences may be drawn from surround
ing'. circumstances or previous conduct, which will establish
liability.

This rule is necessarily indefinite and is stated with hestita- 
tn*ii. as there has been much discussion as to what should be 
admitted as evidence of the cause of 6re or of negligence. Mere 
conjecture as to the cause of the fire would not he evidence pro- 
p«*r nr submission to a jury : (Canada Paint Co. \. Trainor, 28 
8 * ,K. 3.72; The Dominion ('artridge Co. v. Cairns, ih. 361 ; Ker- 

v Canada Color'd Cotton Co., 29 S.C.R. 478, reversing 
A ' /< v. Canada Colored Cotton Co.. 28 O.R. 73, 25 A.K. 36 
and opinionative testimony as to what might have occurred 
under given circumstances is not admissible as evidence- Pea 

\ Cooper, 27 A.R. 128. See. however. Tait v. C. P. B. Co., 
•i Can. By. Cas. 417. The chief difficulty has centred around the 
«inestion whether evidence may he given of other fires
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that liavv liven set on the same line of railway. It has 
been di vided by the Privy Council in Canada Central H. IV. 
v. MacLan n, 21 Canada Law Journal, 114, that evidence is ad
missible to show that a particular engine habitually tnrew more 
fire than the other locomotives used on the same railway, and 
this may perhaps be accepted as the true effect of this decision, 
notwithstanding the somewhat general remarks dropped by some 
of the learned judges who heard the ease in the Divisional 
Court and Court of Appeal, 32 U.C.C.P. 324, and 8 A.It. 5(14. 
Where counsel for the railway company himself elicited tin- 
fact that other fires had taken place, it was held that no objec
tion could afterwards be taken : Campbell v. McGregor, 2!» N 
B.R. 644. In Piggot v. Pastern Counties H.W. Co., 3 (ML 22b. 
it was held that evidence was admissible to show that other 
engines belonging to the same company on other occasions in 
passing along the line, threw sparks to a sufficient distance to 
reach the building subsequently burned, but the decision can
not be quoted as authority for the statement that proof of 
other fires started by other engines is evidence of negligence: 
Osler, J. A., in Oat man v. Michigan Oentrai H.W. Co., 1 O.L.R. 
145. 1 Can. Ry. Cas. 129, at p. 139, quoting Groom v. Great W<st
ern H.W. Co., 8 Times L.R. 253, and Earl of Shafteshuru \ 
Great Western H.W. Co., 11 Times L.R. 126 and 269 seems to 
decide that evidence may be given to show the greater frequency 
of fires from engines having a diamond stack compared with tlms» 
equipped with a straight stack. These eases all dealt with tin- 
admissibility of such evidence; they do not, of course, decide as 
to its weight with a jury if allowed in evidence. But evidence 
that an entirely different engine threw an unusual quantity of 
sparks cannot be admitted : Hewitt v. Ontario, Simcoc and Huron 
H.W. Co., 11 II.C.R. 604. and in the United States it has been 
held that evidence of other fires is not admissible to prove 
negligence : Lair Erie, etc., H.W. Co. v. Miller, 57 North East
ern Reporter 596, but the contrary has also been decided, sn- 
Pierce on Railroads, pp. 438 and 439. It is submitted that evi
dence of other fires should be carefully scrutinized before be
ing admitted, as the existence of a grade or a curve, differences 
in the velocity of the wind, the combustible nature of material 
at other places, differences in speed or in the weight of the 
train load, differences in the quality of the fuel used, the man
agement of different engineers or firemen, all are elements in 
considering the cause of fires, and these elements must vary 
greatly on each occasion, so that the probability of the same 
cause or combination of causes contributing to the occurrence
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of two or more tires is often extremely remote. Evidence that 
changes were made in an engine after a lire occurred would 
probably not be admissible : Pudsey v. Dominion Atlantic HAY. 
Co., 27 N.K.R. -198; Cole v. Canadian Pacific HAY. Co., 19 P.R. 
1U4, though evidence of the necessity for repairs has been 
admitted, the Court of Appeal being divided on the subject, as 
also on the question whether other fires previously thrown by 
tin- same engine should be admitted : Canada Central HAY. Co. 
v. MacLaren, 8 A.B. 504.

Effect of Acts of 1903, 1900, and Amendments.

Since the passing of the statute the liabilities of a railvay 
company are:

1. Unnecessary combustible material must be removed from 
the right of way.

2. Damages must be paid by the company not exceeding 
*0,000 for fires started by the same engine on the same occasion, 
whether negligent according to pre-existing rules of law or not, 
subject to reduction of thç damages by the amount recovered by 
the owner of the property in respect of existing insurance.

3. Damages are recoverable in excess of $5,000 unless the 
company establishes that it lias used “modern and efficient 
appliances’’ and “has not otherwise been guilty of anv negli 
gence.” See Blue v. Bed Mountain By. Co., ft Can. Tty. Cas. 219.

4. The company has an insurable interest in property for 
whose destruction it may be held liable.

In Fraser x. Herr Marquette HAV. Co., 9 Can. Ry. Cas. 308, it 
was held that the word “crops” in the section as it stood before 
the amendment of 1907 was intended to include any crops 
growing or grown on the lands adjoining the railway and actu
ally situated on such lands when destroyed but did not extend 
to crops grown at some distance from the railway and teamed 
to and placed alongside the railway.

In Campbell v. Canadian Pacific HAY. Co.. 9 (’an. Ry. Cas. 
:’|UI1. a Divisional Court held that standing timber was included 
in the words “land, plantations, etc.,” in the old section.

Neither of the cases mentioned will have any general applica
tion in view of the change in the wording above noted.



506 CANADIAN RAILWAY ACT. (Sec 2V9

Purchase of Uailway by Person without Corporate Cower to 
Operate.

Noucurpor- 299. If any railway, ur any section of any railway, is sold
ate pur- * ,
vh*wr iu under the provisions 01 any deed or mortgage, or at the instance 
operate1*to°* holders of any mortgage, bonds, or debentures, for in

payment of which any charge has been created thereon, ur 
under any other lawful proceeding, and is purchased by any 
person not having corporate power to hold and operate the saint, 
the purchaser shall not run or operate such railway until 
authority therefor has been obtained as in this section pro
vided.

Application 2. The purchaser shall transmit to the Minister an appli
to Minleter. r

cation in writing stating the fact of such purchase, describing 
the termini and lines of route of the railway purchased, epee dy
ing the Special Act under which the same was constructed and 
operated, and requesting authority from the Minister to run 
and operate the railway, and shall, with such application, trans
mit a copy of any writing preliminary to the conveyance of such 
railway, made as evidence of such sale, and also a duplicate or 
authenticated copy of the deed of conveyance of such railway, 
and such further details and information as the Minister may 
require.

Mounter Upon any such application, the Minister may, if he is
authorise, satisfied therewith, grant an order authorizing the purchaser 

to run and operate the railway purchased until the end of 
the then next session of the Parliament of Canada, subject to 
such terms and conditions as the Minister may deem expedient.

purchaser | The purchaser shall thereupon be authorized, for such thereupon 1
authorized period only and subject to such order, to operate and run such 
to operate 1
rauway. railway, and to take and receive such tolls in respect of truth-' 

carried thereon, as the company previously owning and operat
ing the same was authorized to take, and the purchaser shall 
also be subject to the terms and conditions of the Special Aft 
of the said company, in so far as the same can be made applic
able.
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5. The purchaser shall apply to the Parliament of Canada 
at the next following session thereof after the granting of such meul 
order by the Minister for an Act of ineori>oration, or other legis
lative authority, to hold, operate anil run such railway. (As 
amended ti-7 Edw. VII., cap. 38, see. 9.)

U. If such applieatiou is made to Parliament and is uusuc-on» vite»-
sion allow-cessl'ul, the Minister may extend the order to run and operate sd. 

such railway until the end of the then next following session 
of Parliament, and no longer.

7. If during such extended period the purchaser* does not awn* oi 
obtain such Act of incorporation or other legislative authority, 
such railway shall be closed or otherwise dealt with by the 
Minister, as may be determined by the Goveruor-in-Couneil.
3 Edw. VII., cap. 58, sec. 240.

Same as section 240 in the Act of 1903.
The Railway Act, in common with almost all similar legisla

tion, contemplates the construction and operation of railways 
exclusively by corporations, and, as stated in If eg. v. Train, 3 
F. & F. 22, the legal carrying out of such a scheme can only be 
effected by authority of Parliament. This principle is well 
explained in Abbott on Railways, p. 1, as follows: “In other 
words, the legislative authority is required to protect, railway 
companies from the consequences of the doing of that which 
would otherwise amount to a public nuisance.”

The consequence is that, but for some such provisions as 
those contained in this section, no one but a company having 
power to operate the railway about to be sold, could afford to 
buy it, and the market would therefore be exceedingly limited if 
indeed it existed at all. This provision obviates the difficulty 
by creating machinery for the temporary operation of the rail
way. until the necessary legislation can be acquired. An in
stance of a railway being assigned to individuals and con
structed and operated by them, under special legislation will 
be found in Hamilton v. Vovert, 16 IT.C.C.P. 205.

Then* does not appear to be any right to foreclose a mort
gage upon a railway, and it was held that prior to 40 Vic., cap.
24 <IO, enacting the above section, there was no right to 
authorize a sab1 of it, ns it could not be operated apart from 
its charter, and it would be contrary to public policy to allow 
n sale when it would amount to a virtual shutting down of the 
enterprise: Halt v. Erie <(• Xiagara If.W. Co., 14 (!r. 49ft, and
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see liedfield v. Wickham, lti A.C. 407. The latter ease, however, 
decided that this section authorizes a sale either under a mort
gage deed or under execution, hut the Courts of one province 
cannot authorize the sale of a railway where part of it is with
out the jurisdiction : Grey v. Manitoba iV Xorth Western H.W. 
Co., 11 Man. L.tt. 42. (1897), A.C. 254. In licdfield v. Wick
ham, supra, at p. 476, Lord Watson says : “They, (the sections 
originally enacted), do not suggest that according to the policy 
of Canadian Law, a statutory railway undertaking can he disin
tegrated by piecemeal sales at the instance of judgment creditors 
or incumbrancers: hut they clearly show that the Dominion 
Parliament has recognized the rule that a railway or section of 
a railway may, as an integer, he taken in execution and sold 
like other immeubles in ordinary course of law.”

In Central Ontario I! H\ Co. v. The Trusts <C* Guarantn Com- 
/Hint/, Limited. 21 T.L.R. 7:12, (1905) A.C. 576, 4 Can. Ry. Cas. 
.140, it was held by the Privy Council, that a railway incorpor
ated l.y provincial legislation and which has since been declared 
to he a “work for the general advantage of Canada,” can since 
the passing of the Act 46 Vic., cap. 24, sees. 14, 15 and 16 (D.) 
(the original of the above section), he validly sold as a going 
concern, where the sale is under a mortgage or at the instance of 
holders of bonds secured by a mortgage on the railway, made 
before or after the passing of that Act or under any other lawful 
proceeding.

lîailtcay Constables.
wh.. may 300. (a) Any two justices of the peace, or a stipendiary or 

police magistrate, in the provinces of Ontario, Nova Scotia. 
New Brunswick, Manitoba, British Columbia, or Prince Edward 
Island;

(b) Any judge of the Court of King’s Bench, or of the 
Superior Court, or any clerk of the peace, clerk of the Crown, 
or judge of the sessions of the peace, in the province of (Que
bec;

(c) In the province of Saskatchewan or Alberta, any judge 
of the Supreme Court of the Northwest Territories, pending 
the abolition of the said Court in the province, and thereafter 
any judge of such superior court as may be established by the 
legislature of the province in lieu thereof :
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(</) Two justice* of thv peace, in the Northwest Territories; 
and,

(# ) Any commissioner of a parish court in the province of 
New Brunswick;
within whose respective jurisdictions the railway runs, may, 
on the application of the company or any clerk or agent of the 
company, appoint any persons recommended for that purpose by 
such company, clerk or agent, to act as constables on and along 
such railway.

509

2. Every person so appointed shall take an oath or make a oath to be 
solemn declaration, which may be administered by any judge or 
ether ofiieial authorized to make the appointment or to adrain- 

ter oaths, in the form or to the effect following, that is to say:—
I, A.B., having been da constable to act upon

along (Inn nanu tin railway), under the provisions of the 
Railway Act, do swear that 1 will well and truly serve our 
sovereign Lord the King in the said office of constable, without 
favor or affection, malice or ill-will ; that I will, to the best of my 
power, cause the peace to be kept, and prevent all offences 
against the peace; and that, while I continue to hold the said 
office. 1 will, to the best of my skill and knowledge, discharge the 
duties thereof faithfully, according to law. So help me God.’

II. Mich appointment shall lie made in writing signed by the Appoint 
official making the appointment, and the fact that the personwrtlln*

thereby has taken such oath or declaration shall be 
endorsed on such written appointment by the person admin
istering such oath or declaration. 8 Kdw. VII., cap. 58, see. 241.

301. Every constable so appointed, who has taken such 
oath or made such declaration, may act as a constable for thecon"uble 
preservation of the peace, and for the security of persons and 
property against unlawful acts,—

(a) on such railway, and on any of the works belonging 
thereto ;

5142
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Powers of 
constable.

Who may
dismiss
constables.

(b) on and about any trains, roads, wharfs, quays, landing 
places, warehouses, lands and premises belonging to such com
pany, whether the same are in the county, city, town, parish, 
district or other local jurisdiction within which lie was ap
pointed, or in any other place through which such railway 
passes, or in which the same terminates, or through or to which 
any railway passes which is worked or leased by such com
pany; and,

(c) in all places not more than a quarter of a mile distant 
from such railway.

2. Every such constable shall have all such powers, protec
tion and privileges for the apprehending of offenders, as well 
by night as by day, and for doing all things for the prevention, 
discovery and prosecution of offences, and for keeping the 
peace, as any constable duly appointed has within his constable- 
wiek. 3 Edw. VII., cap. 58, sec. 241.

302. Any such constable may take such persons as are 
charged with any offence against the provisions of this Act. or 
any of the Acts or by-laws affecting the railway, punishable by 
summary conviction, before any justice or justices appointed 
for any county, city, town, parish, district or other local juris
diction within which such railway passes.

2. Every such justice may deal with all such cases, as 
though the offence had been committed and the persons taken 
within the limits of his jurisdiction. 3 Edw. VII., cap. 58, 
sec. 241.

303. (a) Any county court judge, or stipendiary police 
magistrate, in either of the provinces of Ontario, Nova Scotia, 
New Brunswick, Manitoba, British Columbia or Prince Edward 
Island;

(b) Any judge of the Court of King’s Bench, or of the 
Superior Court, or judge of the sessions of the peace, in the 
province of Quebec; and,
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(c) In the province of Saskatchewan or Alberta, any judge 
of the Supreme Court of the Northwest Territories, pending 
the abolition of that Court in the province, and thereafter any 
judge of any such superior court as may be established by the 
legislature of the province in lieu thereof;
may dismiss any such constable who is acting within their 
several jurisdictions.

2. The company, or any clerk or agent of the company, 
may also dismiss any such constable who is acting on such 
railway.

3. Upon every such dismissal, all powers, protection and 
privileges, which belonged to any such person by reason of such 
appointment, shall wholly cease.

4. No person so dismissed shall be again appointed or act 
as constable for such railway, without the consent of the 
authority by whom he was dismissed. 3 Edw. VII., cap. 58, 
■ec -'ll

304. The company shall within one week after the date of 
the appointment or dismissal, ns the case may be, of any such 
constable appointed at the instance of the company, cause to 
he recorded in the office of the clerk of the peace for every 
county, parish, district, or other local jurisdiction in which 
any such constable is so appointed,—

(а) such appointment or a certified copy thereof ;
(б) tin* name and designation of any such constable;
fr) the date of his appointment ;
(d) the name of the authority making such appointment: 

and, in the case of dismissal.
(e) the fact of the dismissal of any such constable;
(/) tlie date of any such dismissal ; and.
(fl) the name of the authority making such dismissal. 3 

Edw. VII., cap. 58, see. 241.

Cowers to 
cease on 
dismissal

May not be 
reappoiat-

Record of 
appoint
ments and 
dismissals
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Kfb?1* 305. Such clerk of the peace shall keep a record of all such 
Ji£*0,Ul# facts in a book which shall Is* open to public inspection, uud 

shall be entitled to a fee of titty cents for each entry of appoin' 
ment or dismissal, and twenty-live cents for each search or 
inspection, including the taking of extracts. 3 Edw. VII., 
cap. 58, sec. 241.

With the addition of provisions for the appointment ami 
dismissal of constables in the new provinces of Saskatchewan 
and Alberta these sections are the same as section 241 in tin* 
Act of 1903. Sub-section 6 of that section imposing a penalty 
for neglect of duty by any constable is now to be found in sec
tion 418.

It is worthy of remark that railway constables may arrest 
offenders on the railway and by sub-section 3, may take them 
before any Justice of the Peace in any jurisdiction through 
which the railway passes, and are not compelled to bring them 
for trial only before magistrates of the county in which the 
offence was committed. This provision applies only to cases 
where persons are arrested and taken before a magistrate; ami 
so where a person, walking on a railway track in Toronto, was 
summoned to appear before a justice for the County of York, 
who convicted him, the conviction was quashed: Keg. v. Hughes. 
26 O K. 48(i. Where a railway constable makes an arrest ami 
e irries on a prosecution, there must be evidence to connect the 
i ail way company with him so as to show agency or ratification 
in order to render it liable in an action for malicious prosecu
tion : Dennison v. Canadian Pacific A*.IV. Co., 3 Can. Tty. (’ns. 
368. Thomas v. Canadian Pacific If. IV. Co., 6 Can. Ity. Cas. 
372. N atari no v. same, 11 O.XV.R. 662.

Put see Lambert v. Great Pastern lUj. Co. (1909), 2 K.K 
776. where it was held that special constables appointed under 
similar statutory provisions to the foregoing were servants of 
the railway company.

Limitation. 306. All actions or suits for indemnity for any damages or 
injury sustained by reason of the construction or operation of 
the railway shall be commenced within one year next after 
the time when such supposed damage is sustained, or. if there 
is continuation of damage, within one year next after the do
ing or committing of such damage ceases, and not afterwords
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2. In any such action or suit the defendants may plead Hi,, l'ivadingi. 
general issue, and may give this Act and the Special Act and 
the special matter in evidence at the trial, and may prove that 
the said damages or injury alleged were done in pursuanee of 
and by the authority of this Act or of the Special Act.

Same as sub-sect ion 1 of section 242 in the Act of 1903.
Limitation of Actions. This section comes down from the 

earliest consolidations and its prototype exists in special char
ters conferred prior to 1851, when the first general Railway Act,
14 & 15 Vie., cap. 51, was passed. In the consolidations down 
to R.S.<\ cap. 109, sec. 27, the limitation given was six months, 
and this is still the period required by B.8.O. Ih97, cap. 207. 
see 42 (It. for provincial railways; but by 51 Vic., cap. 29, 
sec. 287, it was extended to one year, in the case of Dominion 
railways.

It has been said that this clause is unconstitutional because 
limitât.ons and pleading are matters of procedure, and there
fore for the provinces; but so far its constitutionality lias been 
upheld : Zinnmr v. Grand Trunk BAY. Co.. 19 A.R. 693; 
l.nc.'tifiK v. Xnr Brunswick BAY. Co., 29 N.B.R. 588, at pp.
*•04 and 613 ; though its v iliditv was doubted by some of the 
judges in McArthur v. Xorthcrn Pacific K.W. Co.. 15 O.R.
733. 17 ,'A R. 86, and Anderson v. Canadian Pacific BAY. Co.,
17 A 11. 480. At this date, however, in view of the many cases 
in which its validity has been assumed, it would be somewhat 
difficult to set it aside. Some doubts have arisen upon the 
meaning of the words “damages sustained by reason of the rail
way,” and though the interpretation of the section has been 
made much ea ier by the present statute through the inser
tion of the words “construction or operation” in line two, a 
review of the eases on the subject will he useful. Thus in the 
New-West Territories it was held that where goods lying in 
a railway freight shed were destroyed.by fire, such loss was due 
to damage done by reason of the railway, and the limitation of 
six months applied : Walters v. Canadian Pacific BAV. Co., 1 
Terr. I, |{, 88. If, however, this last mentioned action is to be 
1 rented as one based upon contract, it would seen to be some
what in conflict with Andirson v. Canadian Pacific BAY. Co.,
1 • O.R 747. 17 A.R. 480. where Rose. J.. at the trial and n 

Court held in an action for passengers’ baggage, 
that this limitation clause does not .apnlv to s arising

out of contract but to actions for damages occasioned by the 
company in the execution of the powers given or assumed by

6060
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them to be given for enabling them to maintain their railway." 
This judgment was affirmed by the Court of Appeal in 17 A.It. 
480, but no extended reasons were given, and the only reference 
to the point is to the effect that.Osler. J., thought that the see. 
lion did not apply to an action of contract. Owing to the vary 
ing views that have prevailed, perhaps the best explanation u; 
the section can be furnished by setting out chronologically tli • 
chief cases in which the point has been discussed. In Itober > 
v. ,Orest Wetter* It.W. Co. ( 1837), 13 I'.C.R. 013, it was 
decided that the similar limitation clause then in force applied 
to actions for damages occasioned in the exvrcis - of the powers 
given to the company .enabling hem to construct and maintain 
their road, but not to claims for negligence in carrying pas
sengers, th it being a description of busine-s that any individu i 
might, be engaged in without requiring legislative sanction for 
the taking or using of property of others against their will. 
This « use was followed and discussed in Anderson v Canadian 
Pacific P.W. Co., supra. ,In Follis v. The Port Hope, etc., It.W. 
Co. (1859), 9 U.C.C.P. 50, an action for trespass committed by 
a railway during and as part of its construction was,held to he 
within the limitation clause ; as was also an action for the 
destruction of a horse,by running over it in Auqer v. Ontario, 
ftimcoe <( Huron It.IV. Co. 0859), ibid., p lfi4. In this last 
mentioned case Richards, J.. at page 169, says : “There is no 
doubt the Courts have held repeatedly that the limitation 
clauses do not apply where the companies are carrying on the 
business of ce mon carriers, even in those eases where they are 
I «emitted by t heir Act of incorporation to use locomotives. eV . 
for the con va nee of passengers and goods, etc., and to charge 
for such evance, but the liability arises in those eases from 
the br< of contract ^arising from their implied undertaking 
♦o earn safely and to take proper care of the goods, etc.

“The s'me principle does not apply in those cases ; the right 
of the plaintiff does not rest in any wav on eontract. but is 
strictly an action of tort, against defendants for an alleged 
wrong done by them in exercising the powers conferred upon 
them by the vt. ”

See also the recent ease of TturJnnan v. Hamilton, etc., It.W 
Co., 10 O.lj.Tt. 419, 4 Cnn. Ry. Cas. 437, where all the cases are 
discussed. In that ease it was held that the limitation clame did 
not apply, the action being based on the defendants’ breach of 
their eommon law duty founded on their undertaking to carry 
the plaintiff safely.
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Where the action was for damages resulting from a colli
sion with plaintiff*8 waggon, the negligence alleged being a 
failure to give the proper signals ami also a defect in a level 
crossing, the limitation clause was applied: Browne v. Brock- 
rilh d Ottawa B. IV. Co. (i860), 20 U.C.R. 202. Where dam
age r<suits to plaintiff on account of a failure* to erect fences, 
the limitation applies: Brown v. Brand Trunk Ii.W. Co. (1865), 
24 U.C.R. 3-0; L< risque v. Sew Brunswick Ii.W. Co. (1889), 
2!) NB.R. 588. Where tire was set by a locomotive on railway 
premises and the negligence charged was in the failure to keep 
it off an adjoining owner's lot, it was held that this was merely 
a breach of duty owed by one landowner to another, and was 
quite independent of any user of the railway, and the limita
tion did not apply : Prendergast v. Brand Trunk Ii.W. Co. 
(1866,1, 2"> IJ.C.K. 193; hut where the action was for negli
gently allowing dry wood and leaves to accumulate on the 
track, a contrary view was taken, and an action brought after 
tin statutory period was held to be barred: McCallum v. Brand 
Trunk Ii.W. Co. (1870), 30 U.C.R. 122; (1871), 31 U.C.R. 527. 
The Bn ndergast Cas< was there distinguished. In Tench v. 
tin at Wislern Ii.W. Co. (1872), 32 C.C.R. 452. the action was 
for a libel uttered by defendants’ general manager against a 
conductor, and it was held that such an action was not for 
damage done by reason of tin* railway. This deeision was 
reversed in 1873 by a judgment reported in 33 U.C.R. 8, but 
the point in question was not specifically dealt with, and a dis
position of it was unnecessary owing to the different view of 
the ciiuse of action entertained in the appeal. When* an action 
wns brought against a railway company because its contractor 
took gravel from a highway, it was held that the company were 
liable for the trespass, and that the limitation clause did not 
apply, the wrong complained of being an illegal act not neces
sarily connected with the construction of the railway more than 
the appropriation of any other property to their use : Town- 
'/"/) of Brook v. Toronto and Ni pissing Ii.W. Co. (1875), 37 
I .<’.R. 372. The ease of Follis v. Port Hope, etc., Ii.W. Co., 
supra, was referred to and distinguished. Where a street rail
way car was driven so rapidly that plaintiff, in jumping to 
escape it. was injured, it was held that tin* injuries thus sus
tained were damages done by reason of the railway and the 
limit lion applied. Moss, C. J. ().. and Burton. J. A., thought 
that they were bound by the Auger and Browne Cases, supra, 
and would apparently have deeided differently but for them, 
while Patterson, J. A., felt that the ease was clearlv within the 
action: Kelly v. Ottawa Street Ii.W. Co. (1879), 3A.R. 616.
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The ease of Brock v. Toronto and Nipissiny K.W. Co., supra. 
was iollowed in Unit'd v. Credit Valley Ji.W. Co. (1885i, 9
O. R. til6, where the action was for trespass in wrongfully taking 
earth « ft* plaintiff 's land.

Injuries to machinery which the railway company were car 
rying, une to careless handling, are not within the statute, tlu* 
claim being for breach of contract: Whitman v. Western Coun
ties Ji.W. Co. ( 1884), 17 N.N.R. 40.'); but in May v. Ontario and 
Quebec IC W. Co. (1885), 10 O.H. 70. injuries inflicted upon a 
workman employed by a railway company while being carried 
to his work, were held to be within tin- section, and it was also 
decided that “any damage done through negligence upon a rail
way in the carriage of passengers and the like, is damage done 
by reason of tin- railway,” provided it is done ‘‘in the course 
and prosecution of their business as a railway company con 
stittited in pursuance of” the authority of any statute: Wil
son. ( \ J , at p. 77. Where a passenger on a Credit Valley 
Railway car was killed in a collision with a Grand Trunk Rail
way engine, it was decided that the limitation of six months 
then prescribed by the Railway Act prevailed over the limita
tion of twelve months prescribed by the Fatal Accidents Act. 
R.S.O. 1877, cap. 128, sec. 5: Conger v. Orand Trunk /«'. IV. (V 
(1887), Id O.H. ICO, following Cairns v. Water Commissioners 
of Ottawa (1875), 25 V.C.C.P. 551. When* timber was cut by 
a railway company on lands adjoining its track, in pursuance 
of its statutory powers in that behalf, Mr. Justice Street livid 
that the resulting cause of action was for damage done hy rea
son of the railway, and was barred after the statutory period 
hail expired: Mr Arthur v. The Sorthern and Pacific Junction
P. IV. Co. (1886), 15 O R. 733. This decision was affirmed on 
appeal by a divided Court : (1890), 17 A.R. 86. Then follows 
the case of Anderson v. Canadian Pacific /«MV. Co. (1889), 17 
O.R. 747 : (189(1). 17 A.R. 480. already discussed, after which 
the next decision, w hich may be considered to be applicable to 
all the provinces, though based upon the law of Quebec, is Sorth 
Shon /«MV. Co. v. McWillie (1890). 17 S.C.R. 511. affirming 
Me Willie v. Xorth Shore /.MV Co. (1889). M L R. 5 Q.B. 122. 
in which it was stated by Mr. Justice Gwynne, though not 
expressly dealt with by the other members of the Supreme 
Court, that the “damage” referred to in the clause in question 
has no reference to such an action, which was for damage not 
occasioned by reason of the railway, but by reason of sparks 
being suffered to escape from an engine running upon it through 
the default and neglect of the company whose engine caused the
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damage, and that such damage is “no more damage sustained by 
reason of the railway than damage to goods being carried upon 
the railway by reason of negligence in the manner of running a 
train is:” see page 515. This opinion is not in accord with the 
judgment of the Court in tin* McCallum Case, supra. and it is 
doubtful whether it can be accepted as authority in preference 
to that case where the cause of action arises in provinces other 
than (Quebec, unless and until the principle is reaffirmed by the 
Supreme Court in some cases where the point squarely arises. 
The wording of the present section apparently in effect over
rules this case.

In Zimmtr v. (band Trunk R.W. Co. (1892), 21 OR. 028, 
Mr. Justice Robertson decided that the clause as embodied in 
Ô1 Vie., cap. 29, sec. 287, applied to the Grand Trunk Railway 
Company; but, though his judgment was affirmed upon other 
grounds by the Court of Appeal in 19 A.R. 091, the Court de
cided, contrary to his view, thaï where the cause of action arose 
through failure 1o repair a h gliwnv bridge over defendants’ 
railway, which it was the latter’s duty to maintain, the damage 
was not ‘ sustained by reason of the railway,” and that the 
bindation clause did not apply. Though the case of Conger v. 
(irand Trank R.W. Co., supra, was cited in argument, it was 
also held in the Zimmer ('use, without referring to the earlier 
decisions, that the limitations in the Railway Act are inap
plicable to cases of injuries brought under Lord Campbell’s Act 
or the Workmen's Compensation for Injuries Act, and that in 
cases of conflict the latter must govern. As the last decision 
is a judgment of the Court of App -al. while that in the Conger 
Cast was delivered by sin le J sdje (O'Connor. J.), upon a 
demurrer, the latter case appears to be in effect overruled. Mr. 
Justice Osier, at page 70:1 of tie report in Zimmer v. (irand 
Trunk /-MV. Co., quotes the remarks of Mr. Justice Gwynne in 
N arlh Niton R.W. Co. v MrWillit. already referred t », with 
approval, and says: “It (the accident) happened solely by rea
son of a part of tin1 municipal highway which the defendants 
wi n', in der the circumstances, bound to keep in repair, being 
negligently allowed by the n to be out of repair, and can with 
less propriety be said to be damage sustained by reason of the 
rail ay than can damage caused by a breach of the r statutory 
duty ns carriers of goods.”

Li risque v. New Brunswick R.W. Co. (1889), 29 N.R.R. 588, 
has been already referre 1 to, and the last Ontario case to be 
mentioned is Hendric v. Onderdonk (1898), 31 Canada L.J.
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414, in which it was decided that it contractor for a railway 
incorporated by the Legislature of Ontario, and first working 
under the Ontario Railway Act, but which was subsequently 
declared to be a work for the general advantage of Canada, 
was as much entitled to the benefit of the shorter limitation 
clause of the Ontario Act as the railway company itself.

In Findlay v. Canadian Pacific R.W. Co., 2 Can. Ry. Cas. 
381 ; it was held that the limitation applied to actions founded 
on the commission of aeis, not to those based on the omission 
of duties which defendants were bound to perform and so, 
where a railway ditch was left unguarded, Richardson, J., 
thought that the section would not apply.

The effect of the changes made in the present statute, is to 
limit all actions based upon a wrongful construction or opera
tion of the railway, but not, under sub-section 3, infra, to permit 
such a limitation in cases of contract, nor in actions based upon a 
breach of the company's duty respecting tolls.

Pleading—Not Guilty by Statute.
This is a convenient plea which, while now seldom seen, may 

be set up in several instances, and is yet frequently used by 
railways where the action is a simple one for negligence in the 
exercise of their statutory powers.

The plea itself is statutory in its origin and very old. For 
instance it is provided by 7 Jac. 1, ch. 5, “that if any action 
shall lie brought against any constable for any matter or thing 
by him done by virtue or reason of his office, it shall lie law
ful for him to plead the general issue and to give such special 
matter in evidence to the jury which shall try the cause, which 
special matter being pleaded had been a good and sufficient 
matter in law to have discharged the defendant of trespass.” 
See Brown v. Sht a, 6 U.G.B. ill

This privilege was given to railways in Ontario at a very 
early period, as, for instance, in the London and Gore Railroad 
Company’s Act, 4 Win. IV., ch. 20, sec. 2fi, passed March 6th, 
1834, where the right to plead the general issue and plead the 
special Act and prove the special matter at the trial was con
ferred in terms very similar to those yet used in 51 Vic., ch. 
29, sec. 287, (Dom.j and R.N.O. ch. 207, sec. 42 fl).

The statute can only be pleaded where the action is one for 
damage done “by reason of the railway,” and, therefore, would 
not enable the latter to set up a defence to an action brought 
for breach of a special agreement made by it irrespective of the
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statutory powers conferred upon it: Pew v. The Buffalo and 
Lake Huron /«MV. Co., 17 U.U.R. 282, but where damage was 
alleged to have been caused by reason of imperfect fences and 
cattle guards, this was held to constitute “damage done by 
reason of the railway,” and the plea was upheld : Levesque v. 
AYw Brunswick H.W. Co., 29 N.H.R. 588, at p. 596.

The railway company may, under this plea, dispute the 
plaintiff’s title to land where lie is suing for damages in respect 
of it, but in the absence of some dispute about the title, it does 
not throw the onus upon the plaintiff of proving it: Bull. v. 
Brand Trunk /«MV. Co., 16 U.C.C.P. 252.

In Toll v. Canadian I’acific B.IV. Co., 8 Can. Ry. Cas. 291, 
it was held that a plea of “not guilty by statute” did not put 
in isguc the right of the plaintiff to sue in a representative
capacity.

Negotiations for settlement do not prevent the statute being 
pleaded as a bar to the action : fleivlctt v. L. C. C., 24 T.li.R. 331.

All statutes relied upon should appear in the margin : 
Edwards v. Hodges, 15 C.B. 477 ; Van Natter v. Buffalo, etc., 
/MV. Co., 27 V.C.R. 581.

If a railway company as a carrier desired to plead the gen
eral issue, it would, perhaps, still be entitled to do so, but it 
would thereby admit the receipt of the goods under a contract 
to carry safely, and the plea would merely operate as a denial 
of the loss by the railway company’s negligence : Webb v Page, 
<; Scott N.R. 951 : Elwcil v. Brand Junction H.W. Co., 5 M. & 
W. f)69, 8 Dowl. 225; C bitty Pleading, 3rd ed., 378 and 685. 
Nor can such a plea be employed in an action for specific per
formance : Peterborough v. Midland H.W. Co., 12 P.R. 127. Nor 
•ouhl it be pleaded even before the present enactment, where, 
as is usually the ease, a railway company carries goods under a 
special contract: ibid—but under this plea, it is open to a rail 
way company to give evidence of contributory negligence: Doan 
v. Michigan Centrai H IV. Co., 17 A.R. 481 : Rowan v. Toronto 
/.MV. Co., 29 S.P.R. at p. 721 ; Levesque v. New Brunswick H.W. 
- !9 N U R 616, at p 664.

Formerly particulars were ordered under the authority of 
Jennings v. Grand Trunk H.W. Co. 11 P.R. 300. but this ease 
is now overruled by Taglor v. Grand Trunk H. W. Co.. 1 Can. 
Ry. (’as. 523, and provided the plea is in itself proper, the var
ious denials of the plaintiff’s right to recover, on which the rail
way company relies, need not be set forth in detail.
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excepted.

Company

The form iu which the plea is now raised by setting out the 
statutes and sections relied upon was introduced in England by 
Rule 21, T.T. 1858, and in Ontario by Rule 21, T.T. 1856. In 
Ontario the rules now governing the point are rules 286, 287 
and 288. Formerly no other plea could be joined with it: 
O'Donohoc v. Maguin. 1 1\R. 121 ; l)ttlc v Coon. 2 1\R. 160, but 
by the Common Law Procedure Act, 1856, see. 156, the court 
was empowered to grant leave to set up several pleas; this rule 
being continued as to the pleas now under consideration, down 
to Rule 417, of 1888, but this proviso does not appear in the pre
sent Rule 286, and it becomes a question whether the old prac
tice forbidding the joinder of any other plea has been thereby 
renewed or whether the general latitude allowed in modern 
pleading extends to this case so that other pleas may now be 
set up without leave.

8. Nothing in this section shall apply to any action brought 
against the company upon any breach of contract, express or 
implied, for or relating to the carriage of any traffic, or to any 
action against the company for damages under the following 
provisions of this Act, respecting tolls.

This subsection was new in the Act of 1908 and set at rest 
some questions which were in doubt under earlier legislation as 
to whether the limitation prescribed by it applied to actions based 
upon contract.

4. No inspection had under this Act, and nothing in this Act 
contained, and nothing done or ordered or omitted to be done nr 
ordered, under or by virtue of the provisions of this Act, shall 
relieve, or be construed to relieve, any company of or from or in 
any wise diminish or affect, any liability or responsibility rest
ing upon it, under the laws in force in the province in which 
such liability or responsibility arises, either towards 11 is Majesty 
or towards any person, or the wife or husband, parent or child, 
executor or administrator, tutor or curator, heir or personal 
representative, of any person, for anything done or omitted to he 
done by such company, or for any wrongful act, neglect or 
default, misfeasance, malfeasance, or nonfeasance, of such com
pany. 8 Edw. VII., cap. 58, sec. 242.

This sub-section appeared as a separate section in the Act of 
1888, under the heading “Company not relieved from legal liabil-
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it y by inspection or anything done hereunder.” It was first 
enacted in 20 Viet., cap. 12, see. 17, being part of ‘‘an Act for the 
better prevention of accidents on railways,” and in (liroitard v. 
Canadian I'acifir A* IV. Co., (in Quebec), 1 Can. Ry. Cas. 343, it 
was cited in support of a judgment requiring greater precautions 
at highway crossings than those prescribed by the Act. See notes 
to section 274 on “Signals at Common Law.” It was also 

d in ('anadian Pacific R.W. Co. v. lion, 1 Can. Ry. Cas. 
1%. as the basis for an argument that, despite the general effect 
of the Railway Act in other provinces, that statute had not the 
effect of repealing or altering the civil law in force in Quebec, 
in respect to fires set by railways. As to this the Lord Chancellor 
says at p. 207, ‘‘Section 288 is more plausibly argued to have 
maintained the liability of the company, notwithstanding the 
statutory permission to use the railway, but if one looks at the 
heading under which that section is placed, and the great variety 
of provisions which give ample materials for the operation of that 
section, it would be straining the words unduly to give it a con
struction which would make it repugnant, and authorize in one 
part of the statute what is made actionably wrong in another. It 
would reduce the legislation to an absurdity, and their Lordships 
are of opinion that it cannot be so construed.”

While the section may have been exceedingly valuable in its 
original surroundings in an Act passed for the prevention of 
accidenta, its value in a general railway enactment, which pro
vides ample penalties and civil remedies elsewhere, for breaches 
of its requirements, is not apparent, and as its existence has. in 
the only two eases in which it has been mentioned, given rise to 
misconception, it is a question whether it might not better have 
been left out.
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BY-LAWS, RULES AND REGULATIONS.

307. The company may, subject to the provisions and re
strictions in this and in the Special Act contained, make by-laws, 
rules or regulations respecting,—

(a) the mode by which, and the speed at which, any rolling 
stock used on the railway is to be moved ;

(b) the hours of the arrival and departure of trains;
(c) the loading and unloading of cars, and the weights which 

they are respectively to carry;
(d) the receipt and delivery of traffic;
(c) the smoking of tobacco, expectorating, and the commis

sion of any nuisance in or upon trains, stations, or other premises 
occupied by the company ;

(/) the travelling upon, or the using or working of the rail 
way ;

(g) the employment and conduct of the officers and employ, 
ees of the company; and,

(/#) the due management of the affairs of the company. 3 E 
VII., c. 58, s. 243.

With these provisions should be compared the power con
ferred upon directors by section 121, ante, to pass by-laws for 
the internal management of the company, and notes to that sec
tion.

The above enactment is in effect the same as section 214 of 
the Act of 1888. The word “traffic” in sub-section (d.) has 
been substituted for “goods and other things which are to be 
conveyed upon such carriages,” and is now wide enough to in
clude passengers: section 2. (31). The word “expectorat
ing” is now added after “tobacco” in clause (e.). Correspond
ing English legislation exists in 3 ami 4 Viet., cap. 99. sees. 7. 
8 and 9, and in 8 Viet., cap. 20, sections 108, 109, 110 and 111

The effect of by-laws of this character upon the public was 
considered in London Ass’n etc., v. London if- India Docks 

(522)
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(1892), 3 Ch. 242; which was a case where by-laws were en
acted and circulated regulating the use of defendants’ docks 
without obtaining the necessary approval required by statute. 
Plaintiffs having brought an action to declare these by-laws il
legal, it was held that, as they could show no special damage 
to themselves as individuals, they had no locus standi; as such 
an action should have been brought by the Attorney-General as 
representing the public.

It was held, however, that ns the by-laws had not been pro
perly approved they were not binding, except so far as the plain
tiffs or other customers may have accepted them. At p. 252, 
Lind ley, L.J., says ; “This power of making by-laws is something 
very different from the power which every owner of property 
has of making agreements with those persons who may desire 
to use it. A by-law is not an agreement, but a law binding on 
all persons to whom it applies, whether they agree to he hound 
by it or not. All regulations made by a corporate body and in
tended to bind not only themselves and their officers and ser
vants, hut the members of the public who come within the sphere 
of their operation, may be properly called ‘by-laws’ whether 
they he valid or invalid in point of law ; for the term by-law is 
not restricted to that which is valid in point of law'.” This was 
quoted with approval in Barrarlour/h v. Brown (1897), A C. 
(il5, at p. (!24. In Kruse v. Johnston C1898), 2 Q.ÏÎ. 91, at p. 99, 
Lord Russell draws a distinction between by-laws passed by pub
lic representative bodies and those passed by “railway compan
ies, dock companies or other like companies, which carry on their 
business for their own profit although incidentally for the ad
vantage of the public. In this class of cases it is right that the 
Courts should jealously watch the exercise of these powers and 
guard against their unnecessary or unreasonable exercise to the 
public disadvantage.” Tie thinks that those by-laws passed by 
local governing bodies should be “benevolently” interpreted; 
but even in such eases if they were partial, unequal or mani
festly unjust, disclosed bad faith, or involved oppressive or gra
tuitous interference with the rights of those subject to them, they 
would be deemed to be unreasonable and ultra vires, but other
wise effect should be given to them, even though in the opinion 
of individual judges, they went further than was prudent or 
necessary. Rut by-laws should be clear and definite and free 
from ambiguity and should not make unlawful, things which 
are otherw ise innocent : Scott v. Pillinrr f1904), 2 K.B. 855, at 
p. ‘mS; see Queen v. Lent, 30 O.R. 403.

Where a navigation company was empowered to make by
laws for the good government of the company, the good and or-
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derly using of navigation and the well-governing of tin- boat
men, etc., carrying goods, this was construed to mean only that 
it could enact by-laws for the orderly use of navigation so as to 
best secure the convenience of the public and that they could 
not make rules respecting “the regulation of moral or religious 
conduct, which are left to the general law of the land and to 
the law of God;” and therefore, they could not enforce a “Sab
bath observance” regulation passed by them: ('aider v. Pilling, 
14 M. & W. 76. Where by-laws are authorized for the pro
tection of the company, as in the ease in England of by-laws 
imposing penalties for non-payment of fare and production of 
a ticket, the company must, in order to avail itself of them, keep 
strictly within their provisions: Joinings v. (ircat Northern II. 
IV. Co., L.R. 1 Q.B. 7, and if a by-law requires evidence of fraud, 
the penalties for non-observance of it, cannot be exacted unless 
fraud is shown: Dearden v. Townsend, ih., 10, and any by-law 
enacted in terms wider than those authorized by the statute un
der which it is passed, will be invalid : Heard< n v. Townsend. 
So also must all conditions precedent to the enforcement of the 
penalties be proved: Drown v. (treat Pastern It.W. Co., 2 Q.B. 
I). 4<m;, and see lient ham v. Iloylc, Il Q.B.I). 289.

In Soumit rs v. South-Eastern It.W. Co., 5 Q.B.I). 456. (*ock 
burn. C.J., at p. 459, in discussing the corresponding clause* of 
the English Act, thought that they had reference to a time when 
railways were compelled to permit the use of their lines by 
locomotives ami carriages other than their own and that tin pro
visions for regulating the rate of speed, the starting and stop
page of trains, the receipt and delivery of goods, the loading 
and unloading of cars, and the weight which they were to carry, 
a1 d the travelling upon and using the r ilway, all had refer
ence to the use of the line by others, because, as regards its own 
rolling stock, trains and traffic a company had ample power 
to regulate it without recourse to the statute; and on that ac
count he thought, though it was not decided, that the clause cor
responding to clause (/') above had no reference to the case 
of persons travelling in the company’s own carriages. In view 
of other decisions noted herein, this view, though perhaps his
torically correct, would hardly apply to railways operating un
der evisting conditions. If a by-law is in part repugnant to 
the statute under which it was passed, the whole of it is invalid: 
Dyson v. London, etc., hMV. Co., 7 Q.B.I). 32, and see Huff am 
v. North Staffordshire 7f.1V. Co. (1894), 2 Q.B. 821. A by-law 
passed under proper legislative authority requiring a person to 
deliver up a ticket or pay his fare and imposing a penalty for
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disobedience is reasonable and if a person who got a ticket, loses 
it and refuses to pay his fare over again and is convicted, the 
conviction will be upheld: Hunks v. Bridman (1896), 1 Q.B. 
25:1 ; Loire v. Vulp (1896), 1 Q.B. 236; Hunt v. Green, 96 L.T. 
o;{, 21 Cox C.C. 333. Where a statute empowered a company to 
pass by-laws prohibiting a nuisance in their cars, and they en
acted that “no person shall swear or use offensive or obscene 
language whilst in or upon any carriage,’’ the by-law was upheld 
even though it did not contain any such additional words as “so 
ns to be a nuisance or annoyance to others.” The case of Strick
land v. Hayes (1896), 1 Q.B. 290, dealing with the same subject 
was discussed and distinguished: Gentcl v. Hupps (1902), 1 K.B. 
161. No by-law will be open to the objection that it is unrea
sonable if it is in the very terms cf the enabling Act : Queen v. 
/', t, rsky. 4 B.C.R. 383.

As to the liability of railway companies for damages arising 
from the breach of its rules and regulations the following cases 
are of interest :

Where an employee brought an action against the company 
for damages resulting from a breach of a statutory duty, it was 
shown that the plaintiff had been guilty of contributory negli
gence by disobedience of the rules and regulations of the com
pany. f)eyo v. Kingston <(• Pembroke 7f.1V. Co., 8 O.L.R. 388; 
Fairrctt v. Canadian Pacific 7f.1V. Co., 32 S.C.R. 721.

But ns to the liability of the company for damages arising 
from the neglect of a fellow-employee in the Province of Quebec: 
see Polina v. Grenier. 30 S.C.R. 42, 2 Can. Ry. Cas. 409; followed 
in Grand Trunk R.IV. Co. v. Miller, 34 S.C.R. 43, 3 Can. Ry. 
Cas. 147.

I’nder the rules of the Grand Trunk R.W. Co. “Conductors 
and engineers will be held responsible for violation of any of 
the rules governing their trains, and they must take every pre
caution for the protection of their trains, even if not provided 
for in their rules.” “Enginemen must obey a conductor’s order 
as to starting their trains unless such order involves a violation 
of the rules, or endangers the train’s safety.” “Engineers are 
forbidden to leave the engine except in cases of necessity.” “A 
train must not pass from double to single track until it is ascer
tained that all trains due which have a right of way have 
arrived or left.”

The plaintiff was engineer on train about to pass from double 
to single track: he asked the conductor if it was all right to go, 
and receiving from him the usual signal to start he proceeded 
about two miles, where his train collided with another and he 
was injured. It was held that he was not obliged to examine

325
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the register and ascertain for himself if the regular train had 
passed, that duty being imposed by the rules on the conductor 
alone; that he was bound to obey the conductor’s order to start 
the train, and was therefore not guilty of contributory negli
gence. Grand Trunk if. IV. Co. v. Miller, 32 S.C.R. 454, 2 Can. 
By. C 'as. 350.

A railway company is liable to the public for damages occa
sioned by disobedience of its rules and regulations by its employ- 
ees. Canadian Pacific li. IV. Co. v. Lawson, Cassels Digest 12nd
Rd. ■

308. The company may, for the better enforcing of the 
observance of any such by-law, rule or regulation, thereby pre
serve a penalty not exceeding forty dollars for any violation 
thereof. 3 E. VII., c. 58, s. 244.

By section 431, sub-section 1, where any penalty is one hun
dred dollars or less it may be recovered on summary conviction 
before a Justice of the Peace. This is similar to the English 
legislation. 8 Viet., cap. 20, see. 145; and under it. the ease of 
London, etc., li. IV. Co. v. Watson. 4 (’.P.D. 118, decided that 
such penalties must he recovered in the manner pointed out 
in the Act, and not hv action in the Countv Court, see also Reg. 
v Paget, SQ. B.D. 151.

309. All by-laws, rules and regulations, whether made by 
the directors or the company, shall be reduced to writing, be 
signed by the chairman or person presiding at the meeting at 
which they are adopted, have affixed thereto the common seal of 
tin* company, and be kept in the office of the company. 3 E.
v il . e

Under R.S.M. cap. 100, see. 33fi. a similar provision of the 
Municipal Act was held to be imperative and an instrument 
not sealed or signed as provided by statute would not be a by
law : lit Municipality of Whitewater, 14 Man. L.R. 153.

310. All such by-laws, rules and regulations, except such as 
relate to tolls and such as are of a private or domestic nature 
and do not affect the public generally, shall be submitted to the 
Governor in Council for approval.

2. The Board shall make a report to the Governor in Council 
upon such by-laws, rules and regulations, and the Governor in
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Council may thereupon sanction such by-laws, rules and regu
lations or any of them, or any part thereof, and may, from time 
to time, rescind the sanction thereof, or of any part thereof.

3. No such by-law, rule or regulation shall have any force orSuSSt* 
effect without such sanction. 3 E. VII., c. 58, s. 24G.

This requirement is also no doubt essential, see Village of 
Point t Gatineau v Hanson, Q.R. 10 K.B. 340. Fralick v. G. T.
A\ Co., 43 8.C.R. 404.

311. Such by-laws, rules and regulations when so approved Binding, 
shall he binding upon, and shall he observed by all persons, and ^‘.Véd *' 
shall he sufficient to justify all persons acting thereunder. 3 E. pm™»! 
VII., c. 58, s. 248.

313. A printed copy of so much of any by-law, rule or regu-ronud 
lation, as affects any person, other than the shareholders, or thei.u«ied Up 

officers or employees of the company, shall be openly affixed, and 
kept iflixed, to a conspicuous part of every station belonging to 
the company, so as to give public notice thereof to the persons 
interested therein or affected thereby.

2. A printed copy of so much of any by-law, rule or regu- copy to 

lation as relates to the conduct of or affects the officers or em- <•* r *nd 
ployees of the company, shall be given to every officer and em-*tiJut/d‘e 
ployee of the company thereby affected.

3. In the province of Quebec every such notice, by-law, rule m Quebec 
and regulation shall be published both in the English and ‘""i^agee. 
French languages. 3 E. VII., c. 58, s. 247.

In order to convict any one guilty of a breach of the by
law. it would no doubt only be necessary to prove publication 
of the by-law at such places and in such manner, conformably 
with tli<* statute, as would affect the person accused with notice 
of it Vottcrman v. Eastern Counties /MV. Co., 7 C.B.N.S. 58.

313. If the violation or non-observance of any by-law, rulecompeoy 
or regulation, is attended with danger or annoyance to theeîTiore. 
publie, or hindrance to the company in the lawful use of the 
railway, the company may summarily interfere, using reason
able force, if necessary, to prevent such violation, or to enforce 
observance, without prejudice to any penalty incurred in respect 
thereof. 3 E. VIL, c. 58, s. 249.
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Toll*.

By-lain.

toiu0"01 314. The company or the directors of the company, by h-

law, or any officer of the company thereunto authorized by by
law of the company or directors, may from time to time prepare 
and issue tariffs of the tolls to be charged in respect of tin- 
railway owned or by the company, and may specify
the persons to whom, the place where and the manner in which, 
such tolls shall lie paid.

Local or 2. The tolls mav be either for the whole or for anv parti
general. *eular portion ot the railway.

Approval. 3. All such by-laws shall be submitted to ami approved by 
the Hoard.

change*. 4. The Hoard may approve such by-laws in whole or in 
part, or change, alter or vary any of the provisions therein

vnautho- •*>. No tolls shall be charged by the company or by any 
person in respect of a railway or any traffic thereon until a 
by-law authorizing the preparation and issue of tariffs of such 
tolls has been approved by the Hoard, nor, unless othmeue 
authorized by this Act, until a tariff of such tolls has been filed 
with, and, where such approval is required under this Act, 
approved by, the Board; nor shall any tolls he charged under 
any tariff or portion ttureof disallowed by the Board: nor shall 
the company charge, levy or collect any toll or money for any 
service as a common carrier except under the provisions of this 
Act

publication (i. The Hoard may, with respect to any tariff of tolls, other 
than the passenger and freight tariffs in this Act hereinafter 
mentioned, make regulations fixing and determining the time 
when, the places where, and the manner in which, such tariffs 
shall be filed, published and kept open for public inspection." 
(As amended. 7-8 Edw. VII.. cap. 61, sec. 11.)

445



Set. 3141 DISCRIMINATION. :>8*

A definition of the word “Toll" will be found in 7 & 8 
Edw. VII., cap. til, section 9, which repeals sub-section 30 of 
section 2, ante.

Section 314 of the Railway Act was repealed and this sec
tion substituted. 7 & 8 Edw. VII. (1908), cap til, sec. 11, 
corresponds to section 251 (1903).

In sub-section 1, “tariffs for traffic to be carried in vessels’* 
has been omitted. Sub-section 2 reproduces the first and part 
of the second line of former section 252 (1903). The portion 
in italics in sub-section 5 is new, so also in sub-section 0.

Sub-section 5 corresponds to a similar provision in section 
227 (1888). Where the tolls had not been approved as required 
by the former section 227, a passenger was held not entitled to 
recover back money paid by him under a mistake of fact, 
where it was such as in equity and good conscience he ought to 
have paid. Lees v. Ottawa tV New York It.U'. Co. ( 1900). 31 
O K. 567.

This case was followed in Grand Lodge Knights of I'ythins 
v. Great Sort hern It. W. Co., 7 Can Ry. Cas. 263 where a re 
duced excursion rate was agreed to be given but afterwards 
the full fare was charged, it was In Id. notwithstanding the 
absence of approval under section 331, that the amount over 
paid could be recovered back. See Scott v. Midland tty. Co.. 
?3 V.C.R. 580. The Board has no jurisdiction to enforce any 
special rates other than those in the authorized tariff; relief (if 
any) must be sought in the ordinary courts, 4th Ann. Rep. 239.

Discrimination.

I nlcss otherwise ordered bv this Act” in sub-section 5. 
refers as to passenger tariffs to section 341(h). Such approval 
is not required in the ease of special freight and competitive 
tariffs specified in sections 328 and 329.

The provisions requiring special tariffs are not inconsistent 
with ;i limitation imposed by the special act incorporating the 
drand Trunk Ry. Co. 16 Vic., cap. 37. sec. 3. that the fare for 
third class passengers shall not exceed one penny per mile 
travelled. Robertson v. Grand Trunk It.IV. Co., 6 Can. Ry. 
Cas 4!*4. affirmed in Supreme Court. 7 Can. Ry. Cas. 267. 
dît S.C.R. 50(i, and by the Judicial Committee 1\(\. 25 T.L.R 
W2 (1909) A.C. 325, 9 Can. Ry. Cas. 149.

The company must collect the tolls prescribed by its tariffs 
undrr the penalties prescribed by section 398. The Supreme 
Court of the United States has held that this must be done 
even though the agent of the company has quoted to the ship 
per a different rate in good faith, upon which the shipper has

34—hi..
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acted. Texas Pacific Railway Co. v. Mugg, 202 U.S. 242. But 
see Urquhart v. Canadian Pacific R.W. Co., 11 West L. Rep 
425, where it was held that when an agent of a Ry. Company 
made a mistake between 82% and 58 cents per hundred the 
shipper was entitled to damages as against the Company 
Texas, etc., Ry. Co. v. Mugg supra is discussed and distinguished

Demurrage charges are included within the word “tolls’ 
as used in the Railway Act, and are subject to control by the 
Board. Duthie v. Grand Trunk Ry. Co., 4 Can. Ry. Cas., at
p. 821.

Tariffs of tolls (in the absence of indication to the eon 
trary) cover only traffic originating at and for delivery upon 
its own tracks and connecting sidings within its own terminals 
and do not include traffic originating at, for delivery at. or 
near the same places upon the lines of another carrier. Inter 
switching Rates Case. Canadian Manufacturers' Association v 
Canadian Freight Association, 7 Can. Ry. Cas. 802.

Railway companies holding themselves out as carriers of 
perishable freight must provide the necessary refrigerator ears 
for transporting that traffic. It is the duty of the carrier to 
publish and file with the commission and observe its rel'riger 
ation charges and the commission may inquire into the reason 
ableness of such charges as of any other charges for the trans 
portali<m of traffic. Michigan Car Line Case. 11 l.C.C. Rep 
129

Equality.

315. All such tolls shall always, under substantially similar 
circumstances and conditions, in respect of all traffic of th> 
same description, and carried in or upon the like kind of cars, 
passing over the same portion of the line of railway, be charged 
equally to all persons and at the same rate, whether by weight, 
mileage or otherwise.

2. No reduction or advance in any such tolls shall be mad'' 
either directly or indirectly, in favor of or against any parti 
cular person or company travelling upon or using the rail 
way.

3. The tolls for larger quantities, greater numbers, or 
lomrer distances may be proportionately less than the tolls for 
smaller quantities or numbers, or shorter distances, if such tolls
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are, under substantially similar circumstances, charged equally 
to all persons.

4. No toll shall be charged which unjustly discriminates 
lietweeu different localities.

5. The Board shall not approve or allow any toll, which for jjuty»r 
the like description of goods, or for passengers carried under 
substantially similar circumstances and condition in the same 
direction over the same line, is greater for a shorter than for
a longer distance, within which such shorter distance is in 
eluded, uidess the Board is satisfied that owing to competition, 
it is expedient to allow such toll.

6. The Board may declare that any places are competitive 
points within the meaning of this Act. 3 E. VII., c. 58, s. 252.

This section, suit-sections 1 and 2, is based upon the 
equality clause,” section 90, of the English Railway Clauses 

('onsolidation Act, 184."), 8 Vic., cap. 20.
Sub-sections 1 and 2, the first three sub-sections of former 

section 252 (1908) with some transposition in the first sub
section, are here reproduced except the opening clause of sub 
section one which forms part of section 314.

Sub-section 4 of section 252 (1903) is now section 316.
“Substantially similar circumstances and conditions.” This 

phrase has been adopted instead of “same conditions” in the 
English Act. The corresponding section (2) of the Act to 
Regulate Commerce, 1887, Chap. 104, 24 U.S. Statutes at Large,
379, l.C. Act, is as follows:—

‘‘That if any common carrier subject to the provisions of 
this Act shall, directly or indirectly, by any special rate, re- 
hate. drawback, or other device, charge, demand, collect, or 
receive from any person or persons a greater or less compensa
tion for any service rendered, or to be rendered in the trans 
port at ion of passengers or property, subject to tin* provisions 
of this Act, than it charges, demands, collects, or receives, from 
any other person or persons for doing for him or them a like 
ami contemporaneous service in the transportation of a like 
kind of traffic under substantially similar circumstances and 
conditions, such common carrier shall be deemed guilty of 
unjust discrimination, which is hereby prohibited and declared 
to b<- unlawful.” The Interstate Commerce Act lias been
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amended as follows:—1899, chap. .'182, 2."» Statutes at Lurgi 
855, 1891, chap. 128, 26 ibid; 7:14; 1895, chap. 61, 28 ibid; 
643; 1906, chap. 3591, 34 ibid; 584; 1908. chap 143, 35 ibid: 
60.

“Our Act” (section 252 now section 315) “leave» 
it open to consider in reference to the making of charges all 
circumstances and conditions that appear applicable, whether 
directly relating to the carriage or service given by the railway 
company or not.” Brant Milling Co. v. Grand Trunk Ry. Co.. 
4 Can. Ry. Cas. 259. In that case the continuance of an allow 
anee made by the railway company to the owner of a mill for 
the cost of cartage of Hour shipped from his mill by the com
pany’s railway was refused. See also Manufacturers Coal 
Hates Case, 3 Can. Ry. Cas. 438. In ('row's Nest l*ass Coal ('»- 
v. Canadian Pacifie Ry. Co., 8 Can. Ry. Cas. 33 for valuable 
consideration a reduced rate of 6-10 ordinary tariff was agreed 
to be given to one coal company. Held to !>e unjust dis 
criminal ion against other persons and corporations in the same 
district.

In Hot well Iron Co. v. Midland Ry. Co., 25 T.L.K 1;> 
13 Ry. and Canal Tr. Cas. 244, inequality of rates was held to 
be explained by a fair and honest bargain the consideration for 
which had been enjoyed by and paid to the railway company

The Hoard has held that branch line freight rates may l* 
on a higher basis than main line freight rates so long as liv
râtes arc not unreasonably or disproportionately higher 
Almonte Knitting Co. v. Canadian Pacific tV Michigan Central 
Ry. Cos., 3 Can. Ry. Cas. 441, Canadian Portland Cement C< 
v. Grand Trunk and Ray of (Jointe Ry. ('os., 9 Can. Rv. Ca> 
209.

Higher rates may Ik* charged from a point on a braie h line 
for a shorter distance than from points on the main line to the 
same point without unjust discrimination, and although group 
rates of necessity result in a certain amount of discrimination 
so long as such discrimination is not undue it is not unreason 
able. Malkin <f- Co. v. Grand Trunk Ry. Co., 8 Can Ry fas 
183.

The mere faet that west hound rates from Winnipeg or 
any other point to an interior western point are less than liv
râtes formed by a combination of the rates from such eastern 
points to a Pacific point, and from the latter to the interior 
points, does not in itself constitute unjust discrimination or 
undue preference. British Columbia Pacific Coast ('ittes » 
Canadian Pacific Ry. Co., 7 Can Ry. Cas. 125
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The same phrase is employed in sub-section 5, and the cor
responding section 4 of the Inter-State Commerce Act, but, as 
will be seen, with a different meaning.

The Inter-State Commerce Act in many of its sections has 
l>een copied almost literally from the English Railway and 
(’ana! Traffic Act, 1854, and the Regulation of Railways Act, 
1873.

The Supreme Court of the United States has repeatedly 
recognized the rule that where such is the cas -, the construc
tion of these statutes by the English Courts of Law has been 
considered as silently incorporated into the Acts, or received 
with all the weight of authority.

McDonald v. Ilurey, 110 V.S. 619.
Ttxas d Pacific K.W. Co. v. /. C\ 102 U.S. 197;
I. C. C v. Alabama Midland K.W. Co., 168 U.S. 144.
But other sections are dissimilar, ami the methods of trade 

and tran>portation on this continent are different from those 
prevailing in England. Trammell v. Clyde S. S. Co., 4 I.C. 
Hep. 121. 5 I.C.C. Rep. 324.

“The charge must 1m* the same to all for the same services 
performed in the same manner, for carrying goods for the same 
distance, and for similar services rendered in any other way.”

London d* A'. W. K.W. Co. v. Evtrshed (1878), 3 App. Cas. 
1029, 1036.

What constitutes differences in circumstances and condi
tions justifying an inequality of charge are those “relating to 
the carriage of the goods,” to the nature and character of the 
v rvice rendered by the carrier, and not to the business motives 

itln-r of the shipper or carrier. It does not refer to who the 
shipper may lie. whether a competitor, friendly or unfriendly 
to the interests of the railway company.

(ircat Western K.W. Co. v. Hutton (*1869), L.R. 4 ILL. 226;
Denahy Main Colli, ry Co. y Manchesti r. S. a- L. K.W. Co., 

11 App. Cas. 97.
Nor is the fact that one shipper “can go by another route, and 

probably will do so, if charged as much as the charge made to 
th-.....mplaining party, a circumstance justifying an unequal
'•harge

Ecershed's Case, supra;
Wit;lit v. United States (1897), 167 V.S. 512.
Nor that the railway company is seeking to develop a 

new trade or open up new markets; Denaby Main Co.'s Case, 
aifira Union Pacific K.W. Co. v. Good ridge, 149 V.S. 680.

53.1
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Nor that the shipper eontraets to give all his shipments u 
the carrier favoring him ; HaxendaL v. Gnat Western H.W. Co, 
5 (Ut.N.S 309.

A difference in the cost of nervine is a proper ground for a 
différend* in the tolls or charges ; in other words, it constitutes 
a real difference in “circumstances and conditions

Ihnaby Main Co.'t Case, supra.
Sec also /. t\ C. v. B. d O. H.W. Co.. 14.') U.8. 263.
Hut the differences in charges must not he so disproportion 

ate to the difference in cost as to In* unreasonable ; ibid.
The Inter-State (Commerce Commission have held that ear 

riers might properly make a difference in their rates between 
carloads and less than carload shipments, hut such differences 
must he reasonable, and must not be so wide as to be deetrui 
live of competition between large au<l small dealers

Thurber v. AYw York Central d //. /<*. B. W. i'o.. 2 I V 
Rep. 742. 3 I.C.C. Rep. 473;

On account of the phenomenal differences in expense of scr 
vice rendered, the exceptionally high rates on oil in barrels 
than carload lots, as compared with oil in carload lots was sus 
tamed, with a warning against the tendency to make excessive 
differences in favor of all shipments in carload lots as against 
shipments of similar articles in less than carload lots.

Scofield v. L. S. d At. S. H.W Co.. 2 I.C. Rep. 67 2 l.C.V 
Rep. 90.

Differences between carload and less than carload rates from 
Chicago. St. Louis, and points in the Middle West to I'aviti 
Coast territory, averaging about 50 cents per 100 pounds, wer» 
held not unreasonable, but a greater difference, and at tin- sum- 
time more than 50 per cent, of the carload rate, is prima f>i • 
excessive.

Business Men's Ltagut of Si. Louis v. Atchison T. it* $ l 
H.W. Co.. 9 I.C. Rep. 319.

In the Tower Oiled Clothing Company's Cast. 3 Can.
Cas. 417, the Hoard referred to the difference between carload 
and less than carload ratings as authorized generally in all the 
classifications, and operating in favor of the larger and against 
the smaller shippers; but this form of discrimination, has never 
been regarded as unjust discrimination, has become tirml> 
established by custom, and lias been tacitly acquiesced in by th- 
different Railway Commissions. The I. C. Commission hw 
decided that different rates may be charged on carload and les- 
than carload shipments, where the difference is not too great 
but a still lower rate for shipment of a hundred or a tlnusand
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carloads, though duly published and impartially applied, would 
be wholly indefensible.

Carr v. Northern Pacific B.W. Co. (1901), 9 I.C.C. Rep 
at p. 14.

So also it has been decided that to charge different rates on 
. arload and on cargo or train load shipments of grain, whether 
carried for export or for domestic use, violates the rule of 
equality, and tends to defeat its just and wholesome purpose ; 
Paine Bros, d1 Co. v. L< high Valley B.W. Co. (1897). 7 I.C.C. 
Hep. 218.

So an offer of discount or rebate of rates based on a 30,000 
ton limit is an unreasonable and unlawful limitation, because 
necessarily resulting in unjust discrimination. It cannot be 
supported on the consideration of quantity on the analogy usu 
ally made in ordinary business transactions between wholesale 
and retail dealers. Providence Coal Co. v. Providence d War 

■ sler 11.IV. Co.y 1 I.C. Rep. 363. 1 I.C.C. Rep. 107. Approved 
in the Party Bate Case hv Supreme Court. I. C. C. v. Baltimore 
d Oh<o By. Co., 145 U.S. 293.

On the other hand, it is not unjust discrimination to carry 
at lower rates in consideration of the guarantee of large quau 
titles and full train loads at regular periods, provided the real 
object be to obtain a greater remunerative profit by the dimin 
i^h'-d cost of carriage, though the effect may be to exclude from 
the lower rate the shipper who cannot give such guarantee 1 
C. C. v. Texas d* Pacific B.W. Co., 52 Fed. Rep. 187. 4 I. C. 
Rep. 114 at p. 116, citing Nicholson v. (i. W\ B.W. Co., 5 C.B 
N.S. 366. “To justify the larger dealer having a lower rate, 
it must appear that there is a saving to the railway company 
in the carriage of his traffic, or something more than a mere 
quantitative difference to the company more or less equivalent 
to the advantage they give him.” Dalby v. Midland B.W. Co., 
lu Ry. & C. Tr. Cas., at p. 312, per Sir Frederick Peel, Com
missioner.

In llickleton Main Colliery Co. v. Hull, Barnsley & West 
Biding Junction By. d Dock Co., 12 Ry. & C. Tr. Cas. 63: 
whi r.- a minimum of 200.000 tons was guaranteed to be ship
ped per annum a difference of 2d per ton was justified and a 
•till greater difference for a larger tonnage.

In the Thurber Case, supra, the Inter-State Commerce Com 
mission also decided that a difference in rate for a carload of 
one kind of freight from one consignor to one consignee, and a 
'‘arli.ad quantity from the same point of shipment to the same 
destination, consisting of the same or like freight, from more
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Ilian one consignor In one consignee, or one consignor to more 
thau one consignee, is not justified by the difference in cost 
of handling.

In the “Packed Parcels Case,” Great Western /MV. Co. v. 
Sutton, supra, the carrier was held not entitled under the 

equality clause” to impose a higher rate on property tendered 
by an intercepting or forwarding agent than when offered by 
the owner. In Lundquist v. Grand Trunk /MV. Co., 121 Fed 
Itep. 9lb, it was held that the carrier may distinguish between 
the forwarding agent and the owner of the property, and may 
apply the carload rating when the goods are tendered for ship 
ment by the owner, and refuse it when the like traffic is offered 
by the forwarder, who combined less than carload shipments 
of different owners into carload lots thereby securing the car 
load rate. This decision was not followed by the /. ('. Commis 
sion in California Comnnrcial Association v. Wells, Fargo d 
('o., 14 1.0.C. Rep. 422, where the defendants rub- against 
bulked shipments was disapproved.

It is not a violation of this sub-section to charge more in 
one direction on certain trains than is charged in the other 
direction on all trains between the same points: Hcivins v. Sue 
York ('entrai d II. P. /MV. Co., 10 I.C.C. Rep. 221 ; Followinir 
Clevcland C. C. <V St. L. /«MV. Co. v. Illinois, 177 U.S. 514.

Proportionately lower fares may be charged for long dis
tances than for shorter : Attorney-General v. Birmingham <t 
Derby Junction By. Co., 2 Ry. Cas. 124.

Thus a less charge to through passengers between Edin
burgh and (ilasgow than to passengers on the same train between 
Motherwell (an intermediate point ) ami Edinburgh, is not in 
violation of the equality clause ; llozier v. Caledonian /MV Co..
1 Ry & C. Tr. Cas. 27.

Tin* service rendered by a railway company in transport 
iug a local passenger between two points is not identical with 
the service rendered in transporting a through passenger be
tween the same points as part of the transit over tin- distance 
of the whole line : Union Pacific /MV. Co. v. U. S 117 V.S. 355

There is no necessary connection or relation between the 
rates on traffic of the same kind or class transported between 
the same points in opposite directions over the same line or road, 
the fact that such rate in one direction is materially higher than 
that in the opposite direction does not, as in the ease of hauls 
over the same line in the same direction, establish prima facie 
the unreasonableness of the higher rate. This is especially true 
where the hauls are of great length. Duncan v. Atchison T. <t
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8. A’.IV. Co., et ul. (1893), 6 I.C.O. Hep. 85. See also Mac- 
Loon v. Huston d' M. K.W. Co., ft at., 9 I.C.C. Hep. <>42. In 
that case the fare charged lo a passenger from Boston, Mass., 
til Janesville, Wisconsin, was *2 greater than the fare paid in 
the opposite direction. Held that this was not unjust dis
crimination, and did not of itself render the higher fare unrea 
■suable.

Without infringing this suit-section, a “party-rate ticket" 
may !«• issued at a rale less than that charged to one individual 
for like transportation on the same trip ; I. ('. C. v Baltimon 
d- Ohio H. IV. Co.. 145 L'.S. 263.

Granting free pass 's or reduced rates falls within the pro
hibition in this sub-section ; Hi Hosloii d' Maim 11. W. Co.. 3 
I ( ' Hep. 717.

In Taylor v. Metropolitan Ity. Co. (1906), 2 K.B. 55, an in 
equality of charges was alleged, and a claim made for repay
ment of the excess lietween the rate charged to the plaintiff and 
a published through rate. It was held that the plaintiff must 
show that another person’s goods of the same description were 
actually carried at the published rate: and that money 
paid to an innocent agent who settled with his principal before 
any notice of the over-charge cannot lie recovered hack.

A comparison with rates in other and distant parts of the 
country where different physical, competitive and traffic con 
di'Mia exist is insufficient Dallas Pniyht Hurra» v. Missouri. 
Kansas d Texas Ho. Co., it al.. 12 I.C.C. Rep 427 at p 433.

\ mere comparison of distances upon different portions of 
a railway is not enough to show that higher rates are charged 
for shorter distances over a line with small business or expensive 
in construction, maintenance and operation as compared with 
"ii with large business or inexpensive in construction main- 
ten,inn and operation. British Columbia Pacific Coast Cities 
v Canadian Pacific By. Co., 7 Can. Ry. Cas. 125.

Suh-seetion 5 corresponds to section 4 of the Inter-State 
Commerce Ad. also known as the “Long and Short Haul 
Clmix. ." which prohibits a carrier charging greater compensa 
tion “for the transportation of passenyirs. or of tiki hind of 
property, under substantially similar circumstances and condi

<• for a shorti r than for a louper distance on r tin same line. 
ill tin sa no direction, the shorter briny included within the long
er distanceV

lh" decisions of the Courts and the Railway Commissioners 
ui n the construction of the “undue preference" clause of sec- 
ti’ii 2. of the Railway and Canal Traffic Act. 1854. 17 4 18
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Vic., cap. 31 (incorporated in section 317 (1-4). q.i .) have sub
stantially accomplished the object of this section.

"Substantially similar circumstances and conditions.'* Al 
though this is the same phrase as in sub-section 1 of this see 
lion, it has been given a different meaning by the Supreme 
Court of the United States, over-ruling the earlier decisions #f 
the Inter-State Commerce Commission.

In /. C. V. v. Alabama Midland H. IV. Co., lf>8 U S. 144. 
the Supreme Court held that in applying the provisions of 
sections 3 and 4 (sections 319 (3) and 315 (5) ), competition 
between rival routes which affects rates is one of the matter* 
to be considered, but is not applicable to section 2. (section 
11 • I

The phrase in sect ion 2, Inter-State Commerce Act, refer* 
to matters of carriage, and docs not include competition between 
rival routes. Different meanings may be given to the same word* 
in different sections of the same Act, for the purposes of tfat- 
several sections are different. The phrase in section 2 (Inter 
State Commerce Act), must lie read as restricted to shipper* 
over the same road, leaving no room for the operation of com 
|H*tition; but in the other section, which covers the entire held 
of inter-state and foreign commerce, a meaning must be given 
to the phrase wide enough to include all the facts having a 
legitimate (tearing on the situation, amongst which is the fact 
of competition, which affects rates. Where the traffic originate*, 
or where the gomis are shipped, the welfare of the locality tu 
which the goods are sent is also to enter into the question. Ibid

In this ease, known as the “Troy Case,’’ proceedings were 
commenced to compel the carrier to obey an order of the Com 
mission, forbidding the charge of a lesser rate for transporta
tion to Montgomery, the longer distance, than was charged V 
Troy, on the same line, for the shorter distance.

Another important decision upon section 4, of tin- Inter
state Commerce Act, corresponding to this sub-section, is Ï 
d* Pacific liait tea y Co. v. I. C. C.t lf>2 U.8. 197. known as the 
• ‘Import Rate Case.” Certain carriers were charging less 3 
imported gisnls than on domestic goods or on freight original 
ing at sealward points. Not only was there a lower rate for the 
inland carriage of foreign traffic, but in many cases the tvtal 
charge from the former place of origin (e.g., Liverpool) thr ugt 
United States seaports (e.g., New Orleans) to destination il 
the interior of the United States (e.g., San Francisco 
much less than the rail charge alone on domestic goods of like 
description from the same seaports to the same destination
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The ( 'ommission denied tin* right of the railways to discrimin
ate between domestic and foreign goods, and maintained that 
the competition of ocean lines, or the movement of foreign com 
merce before reaching the United States, did not constitute a 
dissimilarity of circumstances and conditions, within the mean 
mg of the Inter-State Commerce Act, and the section under con 
« deration. The Supreme Court reversed this decision, and held 

"That among th - circumstances and conditions to be consid 
ered, as well in tfr * case of traffic originating in foreign ports 
as in the case of traffic originating within the limits of the 
United States, competition that affects rates should be consid 
ered. and in deciding whether rates or charges made at a low 
rat-- to secure foreign freights which would otherwise go by 
other competitive routes are or are not undue or unjust, the 
fair interests of the carrier companies and the welfare of the 
community which is to receive and consume the commodities 
an* to ht1 considered.”

All circumstances and conditions which reasonable men 
would regard as affecting the welfare of the carrying com
panies and of the producers, shippers, and consumers, should 
be considered by a tribunal appointed to carry into effect and 
enforce the provisions of the Act {Ibid).

Competition between rival routes is one of the matters which 
may lawfully be considered in making rates for inter-state com
merce, and substantial dissimilarity of circumstances and con- 
«liîiens may justify common carriers in charging greater com
pensation for the transportation of like kinds of property for 
a shorter than for a longer distance over the same line in such 
"ommerce The phrase “under substantially similar circum
stances and conditions,” in the 4th section, includes all the

n that have a legitimate bearing on the situation, among 
'hUh is the fact of competitioh, w hen it affects rates : /. C. C.

. 1 lahawa Midland /MV. Co., supra; I. C. C. v. East Tennis
V. it O. /MV. Co., 181 U S 1 1C. C. v. CUjdi 8.S. Co.. 181 

1 * ; si-c also Rthlmtr v. Louisville <(• Xashvillt /MV’. Co..
169 U S 644, 175 U.S 648.

The competition relied upon must not he artificial or merely 
"tijectural. but material and substantial, thereby operating on 

the question of traffic and rate making, the right in every event 
t > only enjoyed with a due regard to the interest of the 
puHi after giving full weight to the benefits to be conferred 
n the place whence the traffic moved, as well as those to be 
lerivt d hv the locality to which it is to he delivered.
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When competition which controls rate* prevails at a given 
point, a dissimilarity of circumstances and conditions is created 
justifying the carrier in charging a proportionately less rate tu 
such point, it being the longer distance, than it exacts for a shorter 
distance and to a non-competitive point on the same line: /.
('. v. Louisville <t Sash ville K.W. Vo. (1903), 190 U.S. 27:1. A 
near and non-competitive point on the same line is not entitled 
to lower rates prevailing at a longer distance and competitive 
place, on the theory that it could also be made a competitive 
point if designated lines of railway carriers, by combination* 
among themselves, agreed to that end. The competition neces
sary to produce dissimilarity of conditions must be real and con 
trolling, and not merely conjectural or possible: Ibid., p. 27(1.

Where a charge of a lesser rate for a longer than for a 
shorter haul for the same line is lawful because of the existence 
of controlling competition at the longer distance place, the mere 
fact that the less charge is made for the longer distance does 
not alone suffice to cause the lesser rate for th • longer distance 
to lie unduly discriminatory.

Upon a claim of unjust discriminai ion in favor of New 
York over Boston on west-bound rates, the Inter-State Com
merce Commission (at p. 760. 1 I.C. Rep., 1 I.C.C. Rep. 436, 
Boston Chamber of Commerce v. Lake Shore d- M. S. BAY. Co., 
et at.), approve the statement that “different localities may be 
more or less favored by nature or human enterprise in regard 
to transportation facilities, and it is no part of the duty of a 
common carrier to equalize these at his own expense. He must 
not himself create them arbitrarily. He must treat all alike 
that are situated alike, but is not bound to wipe out existing 
differences. He may be obliged to carry freight at a lower 
rate to some localities than to others, but this does not in itself 
constitute an injustice or injury to a shipper in a less favored 
locality, so long as the charges are reasonable in themselves, 
and alike to all in the same situation.” Among the “circum
stances and conditions'’ to be considered in such a case are, 
the length and character of the haul, the cost of service, the 
value of business, the conditions of competition, the storage cap 
aeitv, and the geographical situation of the different terminal 
points: Ibid.

If the carrier is acting bona fide under the compulsion of 
circumstances and conditions beyond his control (as competition 
by an independent water route), and to avoid large los< ad-pts 
exceptional rates, he is justified in doing so: Business .!/<"'< 
Associât ion of Minnesota v. Chicago, St. P.. M. &' O. BAY. Co..
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•> ](•<’ Rep. 521 ; sud numerous oilier esses < ileil in King il 
<•„. v. .Vue York, KM. il U. It. U. Co„ » I.C. Rep. 272, 4 l.C.C.
Rep. 251.

The result of these decisions is tersely summed up by the 
I (', Commission in Dallas Knight Bureau v. Austin d' .V. W.
It.IV. Co. (1901), 9 ICC Rep. I»H, thus: “Competition, whe 
I her it be water competition, rail rond rompelition. or market 
competition, provided it produee* a substantial and material 
effect upon traffic and late-making, may create dissimilarity of 
circumstances and conditions," and such competition must be 
taken into account in rases arising upon complaint under the 
4th section (I.C. Act).

It is the privilege of a railway in its own interest to ineei 
water competition. It is not, however, the privilege of a shipper 
to demand less than normal rates because of such competition 
whirli the railway does not, in its own interest, choose to meet 
Where a railway chooses to meet water competition it is to la-
presumed, unless the contrary is established, that it dm........
11,.cause there is effective competition in regard to traffic im 
portant in amount. The compelled rate to a more distant point 
cannot then be taken as the measure of the reasonableness of 
the rate to a point at a shorter distance.

I'tain il- Co. v. Canadian Pacific /i\lV. Co.. 9 Can. Ry. Cas 
222: also see Lindsay Brothers v. HaUimon it Ohio It.IV. Co., lb 
l.C.C. Rep. (i.

In Abram Coal Co. v. (trial Central Ity. Co., 12 Ry. & Canal 
Tr. Cas. 125. a lower charge of 4d. per ton for a longer dis 
tance over substantially the same route as the applicants' 
traffic was conveyed, was held an undue preference, then- not 
being sufficient public interest to justify so great a difference, 
but a preference of 3d. per ton given to competitors of the 
applicants was held to lie neither undue nor unreasonable.

316 No company shall, without leave therefor having been ruoiiat
... prohibit

obtained from the Board, except, in accordance with the pro 
visions of this Act, directly or indirectly, pool its freights or 
tolls with the freights or tolls of any other railway company or 
common carrier, or divide its earnings or any portion thereof 
with any other railway company or common carrier, or enter 
into any contract, arrangement, agreement, or combination to 
effect, or which may effect, any such result. 3 Edw. VII.. cap 
58, sec. 252.
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The qualification, “except in accordance with the provisions 
of this Act,” refers to section 364 (g.r.).

The corresponding section 5 of the Inter-State Commerce 
Act provides, “That it shall be unlawful for any common car
rier, subject to the provisions of this Act, to enter into any 
contract, agreement, or combination with any other commun 
carrier or carriers for the pooling of freights on different and 
competing railroads, or to divide between them the aggregate 
or net proceeds of the earnings of such railroads or any portion 
thereof.”

Two methods of pooling arc intended to he prohibited : First, 
a physical pool, which means a distribution by the carriers of 
freight or passengers offered for transportation among differ 
ent and competing railroads in proportions and on percentages 
previously agreed upon. Second, a money pool—in the language 
of the Act, to “divide its earnings or any portion thereof with 
any other railway company.”

Section 5 of the Inter-State Commerce Act was declaratory 
of the rule already existing at common law. It was aimed 
against the freight pools existing in the United States at the 
time of the passing of the Act. The leading terms of these pools 
were an agreement to maintain tariffs and divide earnings from 
traffic between the companies on an agreed basis. Lines com
peting for through traffic agreed to sustain rates and prevent 
competition, and penalties were provided for any violation of 
the agreement : see Missouri Pacific H.W. Co. v. Texas Pacific 
If.W. Co., 30 Fed. Rep. 2. The leading American case on the 
general question of stifling competition is Stanton v. Allen, 5 
Denio 440.

Section f> of the Inter-State Commerce Act, coupled with 
the provisions of the Sherman Act '2nd July, 1890), “to pro
tect trade and commerce against unlawful restraints and mono
polies,” has been the subject of judicial decision by the United 
States Supreme Court : United States v. Trans-Missouri Freight 
Association. 166 IT.S. 290; United States v. Joint Traffic Asso- 
ciation, 171 IT.S. 50.'»; Sorthcrn Securities Co. v. United States, 
193 U S. 197.

Railroad pools are not contrary' to public policy in England 
or in Canada. Section 364 of the Railway Act, which is similar 
in its terms to section 87 of the Railway Clauses Act, 184.r>, per
mits working or traffic agreements : see Flare v. London tf Sorth 
Western //.IV. Co., 2 J. & H. 480. Two companies having the 

same termini, may, in order to avoid compétition, come to an
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agreement with reference to the traffic along existing routes ou 
their lines, with a view to distribute such traffic, and the revenue 
derived from it, between the two companies. This case was 
followed in (Ireat Western /«Ml*. Co. v. (Jrand Trunk 7/. IV. Co., 
25 U.C.R. 37, and Campbell v. Northern li.W. Co., 26 Gr. 522.

Neither this section nor section 5 of the Inter-State Com
merce Act prohibits division of passengers among competing 
roads; so decided by Inter-State Commerce Commission in He 
Transportation of Émigrants from New York (1904). 10 I.C. 
Rep. 13.

Where “fines” or “penalties” art1 imposed upon the mem- 
liers of voluntary associations of railway and steamship com
panies foi violation of its rules, which appear available as 
substitutes for payments which would lie exacted under a 
regular pooling system, such an arrangement is a violation of 
the statutory prohibition : Freight Bureau of Cincinnati Cham 
her of Commerce v. Cincinnati, New Orleans tV C. H.W. Co., 6 
I - < K p ISS.

A railroad is not prohibited from pooling with a competing 
pipe line : Independent Hi finer* Associai ion v. Henna. /». Co., 
et at., 4 I.C. Rep., at p. 176. 6 I.C.C. Rep. 52.

317. All companies shall, according to their respective 
powers, afford to all persons and companies all reasonable and 
proper facilities for the receiving, forwarding and delivering 
of traffic upon and from their several railways, for the inter 
change of traffic between their respective railways, and for the 
return of rolling stock.

2. Such facilities to be so afforded shall include the due and 
reasonable receiving, forwarding and delivering by the com
pany, at the request of any other company, of through traffic, 
and, in the case of goods shipped by car load, of the car with 
the goods shipped therein, to and from the railway of such other 
•ompany, at a through rate; and also the due and reasonable 
receiving, forwarding and delivering by the company, at the 
request of any person interested in through traffic, of such 
traffic at through rates.

3. No company shall,
(a) make or give any undue or unreasonable preference or 

advantage to. or in favor of any particular person or com
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pany, or any particular description of traffic, in any respect 
whatsoever ;

(b) by any unreasonable delay or otherwise howsoever, 
make any difference in treatment in the receiving, loading, for 
warding, unloading, or delivery of the goods of a similar char 
aeter in favor of or against any particular person, or com 
pany ;

(r ) subject any particular person, or company, or any pat 
ticular description of traffic, to any undue, or unreasonable 
prejudice or disadvantage, in any respect whatsoever ; or,

(d) so distribute or allot its freight cars as to discriminate 
unjustly against any locality or industry, or against any traflir 
which may originate on its railway destined to a point on 
another railway in Canada with which it connects.

4. Every company which has or works a railway forming 
part of a continuous line of railway with or which intersects 
any other railway, or which lias any terminus, station or wharf 
near to any terminus, station or wharf of any other railway, 
shall afford all due and reasonable facilities for delivering to 
such other railway, or for receiving from and forwarding by 
its railway, all the traffic arriving by such other railway with 
out any unreasonable delay, and without any such preference 
or advantage, or prejudice or disadvantage as aforesaid, and s" 
that no obstruction is offered to the public desirous of using 
such railways as a continuous line of communication, and so 
that all reasonable accommodation, by means of the railways 
of the several companies, is. at. all times, afforded to the publie 
in that behalf.

f>. The reasonable facilities which every railway company is 
required to afford under this section, shall include reasonable 
facilities for the junction of private sidings or private branch 
railways with any railway belonging to or worked by any such 
company, and reasonable facilities for receiving, forwarding 
and delivering traffic upon and from those sidings or private 
branch railways.
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ti. liverv compativ which grants anv facilities for the car Nwutecti 
riage of goods by express to any incorporated express company Kr»ni«i t» 
«»r person, shall grant equal facilities, on equal terms and eoodi ,,"mi-='ni«- 
lions, to any other incorporated express company which 
demands the same.

7. Anv agreement made between any two or more companies a^u-.- 
vuutrarv to this section shall lx* unlawful and null and void.

• Iran void.
3 Edw. VII., cap. 58, secs. 253, 271 and 278; (i Edw. VII 
cap. 42, sec. 23.

Section 2 of the Railway and Canal Traffic Act. 1854, 17 &
IK Vie., cap. 31, is here reproduced, sub divided into the fol
lowing sub-sections :—1, 3(a), (c), and 4.

Sub-section 2, formerly section 271 (1903) is taken from the 
enacting portion of section 25 of the Railway and Canal 
Traffic Ad. 1888. 51 & 52 Vie., cap. 25

Sub-section 3(h) and (<#) arc the remaining portions of 
section 253 (1903).

Sub-section 5 was added by amendment to section 253 
(1903) by 0 Edw. VII., cap. 42. sec. 2. sub-see. 3. It is section 
2 of the Railways (Private Hidings) Act, 1894. 4 Edw. VII . 
cap. 19. Imp.

Sub-section 0 is section 278 1903).
Sub-section 7 is the concluding portion of sub-section 1 sec 

tion 253 (1903).
Section 3 of the Inter-State (’omntvree Act contains sub 

sections 3(a), (r) and (1).
The words in sub-section 1 “for the interchange of traffic 

lietweeii their respective railways’’ are taken from section 3 of 
the Inter state (’ommeree Act tyv substituting “railways’’ for
“lines.”

“.!<mriling to their respective powers” does not refer to 
powers restricted by any private agreements with individuals 
Itisblnv Local Hoard v. L. <(• Y. If.IV. Co. (1893). 8 Ry. X t\
Tr ('.is. 74: see also South Eastern If.W. Co. v. Ify. Commis, 
mill Corporation of Hastings, infra, at p. 479.

Facilities. It has been held under the English Acts of 1854 
section 2) and 1888 (section 25), supra, that the company 

may lie directed to afford the facilities therein mentioned, even 
though structural alterations may be required : that there is no 
pnw.-r to order any particular works to be carried out and the 
facilities to be provided must be wit bin the powers of the rail 
wnv company : South Eastern If.IV. Co. v. Railway Commrs. ami

% H.I.,
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1 orfntrat it hi of Haul infix, :{ Kj. Ac < Tr. Cas. 4b4 : \t wingtoii 
x. S. -E. B.IV. 8 Nev. Ac Mac. 20b, that the railway 
company cannot he ordered to provide accommodation which 
requires it to acquire additional land, which it lias no 
immediate power to lake : Harris v. L. iV S. IV. //.IV. Co., 
Nev. Ac Mac. 321 ; Arbroath v. Cali tionUin anti Xorth British 
/.MV. Cox.. 10 Ry. Ac ('. Tr. < as. 252. and that there is no juris 
diction to order stations to lie l.uilt where none existed before : 
or to order the company to double its line : Glamorganshire v 
(». IV. //.IV. Co., 8 Ry. Ac C. Tr. Cas. 19<i; or to order a station 
xxhen pulled down to be rebuilt, or to resume traffic on the rail 
way : Darlaston v. />. d* A’. M'. //.IV. Co. (1894), 2 Q.H. 45 ami 
494. S Ry. Ac C. Tr. Cas. 21b. These eases have not been followed 
and the |M>xvers of the Hoard have been held much greater under 
the present Act to order xvorks to be carried out under section*. 
258, 284, and .118 (3), as will be seen by the folioxvimr deei 
sions :—

In Canadian Sort ht rn l»y. Co. v. Bobinson, b Can. Ry. Va> 
101. 27 S.C.R. 541, the Hoard's order directing the railway 
company to restore the spur track facilities formerly enjoyed 
by the applicants for the carriage despatch and receipt of 
freight in ear loads over to and from the line of the railway 
company was upheld on appeal by the Supreme Court and *> 
decided under sections 214 and 252 of the Act of 1902 lie fur 
the amendments passed in 190b now sub-section 5, q.r.

In the Elag Station Cast, Winnipeg Jobbers’ anti Sh >/>/>. r,<‘ 
Association v. Bait tray (’ton panics, 8 Can. Ry. Cas. 151 /A 
v. Sew Westminster, Southern tV (treat Sorthern BAY. 1 .
Can. Ry. (’as. 205. the Hoard held it had jurisdiction to iv-nur 
a company to erect and maintain platforms or any other *trn 
lures or works that may be deemed reasonably necessary f« t v • 
protection of property or the publie at ting stations and t«» order 
suitable accommodation to be provided and permanent agent' 
to bo employed where the earnings amount to $15,000.0" j*.r 
annum. See also G. T. B. Co. v. Dept, of Agricult an. 10 Van 
Ry. Cas. 84. 42 S.C.R. 557.

On 15th Deccmlier, 1909, the Hoard made an order upon 
complaint by the residents of the Township of M- ntcalr 
directing the Canadian Northern (Quebec Ry. Co. by a >{'■ ’>1 
date to ballast its Mont fort I’ranch, provide suitable dit diet- 3 
the right of way. replace the rail then in use with a heavier rai’ 
provide a platform and shelter for passengers at Chapleau 
Station, supply the regular passenger trains with baggne ars 
put its passenger coaches in fit condition for passenv r trafic 
and appoint and maintain a permanent agent at M-ntf r!
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Ui-sides the penalties provided in the Act a penalty of $50 was 
imposed for each day’s violation of any provision of the order.

It has Iceen decided under tin- English Acts of 1854 and 
l$hb, supra, with regard to passenger traffic that facilities will 
not he ordered to be given on the complaint of an individual 
for his personal convenience. It is necessary to show a case of 
'.'.n-ral inconvenience, and that the accommodation sought can 
r asonably lie granted . Bartlett v. Great Sorthern and Midland 
//.IV. Cos.. 1 New & Mac. 38; Jours v. L. It. d.1 8. C. and London 
d X IV. //.IV. Cos., S Nev. &. Mac. 155.

A covered station is a reasonable? accommodation which u 
railway company is hound to provide for the public: Caterham 
v London. Brighton d; South ('oast By. Co., 1 Ry. & Canal Tr 
fas. 32.

In the Musk oka Batts Cast. Canadian Sorthern Ontario By. 
1 ", v Grand Trunk d* Canadian Pacific By. Cos.. 7 Can. Ry. 
Cas. 289. an application to provide facilities for passengers 
going from points on respondents’ lines to points on applicant’s 
lines and the issue of tickets at through rates was refused as to 
-ompetitivo points; without deciding that the section applied, 
j int rates were established front non-competitive points to com
mon points.

A cloak-room is a reasonable facility for the receipt and safe 
ust"dy of baggage, Singer Manufacturing Co. v. L. d- 8. W. 

I: IV Co. 11894), 1 Q.B. 833 ; also platforms of sufficient length, 
md waiting-rooms and ticket offices at stations, and accom
modation for cattle; hut not refreshment-rooms and covering 
ver platforms, however desirable for thr comfort and can- 
■ > • ver of passengers: South Eastern B.YY. Cn. v. Baihcay 

Commissioners and Corporation of Hastings, supra. To de
mand payment for the use of water-closets at a station is not 
u d ni d of reasonable facilities within the meaning of the sec 
? n • IV/ si Ham v. Great Eastern BAY. Co., 9 Ry. & C. Tr. 
Cas. 7. t>4 L.J.Q.R. 340. The provision as to reasonable facilities 
has no reference to the prices charged by the company for con
veyance : Brown v. Great TV# stern BAY. Co., 3 Nev. & Mac. 
*23. Apart from any facilities granted by the Railway Com 
missioners. the company has the right to exclude from its sta
tions all persons except those using or desirous of using the 
railway, and may impose on the rest of the public seeking ad
mission any terms it thinks propi r. The jurisdiction to deter
mine whether there is a statutory right to demand from a rail
way company a facility or privilege belongs to the Railway 
^ mmissji.ners : Perth General Station Committee v. Boss ( 1897).
A C. 479.
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The II.S. Supreme Court have held that it is the duty of a 
railway company to provide suitable facilities for receiving and 
delivering live stock at its stations without additional com 
peneation other than the regular transportation charge, and 
the company may provide these facilities by contract with a 
stock yards company : Covington Stock Yards Co. v. Keith, 13!» 
U.8. 128.

The company may provide such terminal facilities for the 
handling of live stock by making an exclusive contract with a 
particular stock yards company at destination. It is not 
required by the Inter-State Commerce Act to deliver car-loads of 
live stock to a connecting carrier for delivery to other stock 
yards at the same destination. Section 3, Inter-State Com
merce Act, see. 317 (3) (a), (c) and (1), imposes no obligation 
upon a railroad company having its own stock yards, under a 
lease from a stock yards company, to accept live stock for de
livery at the stock yards of another railroad company in the 
same city or neighborhood, although there is a physical connec
tion between the two roads: Centrai Stock Yards Co. x. L. d 
N. R.W. Co. (1901), 192 U.S. 568. See also Railroad Commrs.. 
Kentucky v. Louisville <fc Nashville R.W. Co. (1904), 10 I.C.C. 
Rep 173

Special provision is made in this Act for one company pro
curing facilities from another or for the obtaining of facilities 
from such companies. By section 227 the railway lines or 
tracks of any company may be joined with those of one other 
company, with the leave of the Board, and by section 228 where 
the lines or tracks of one railway are intersected or crossed by 
those of another or where the lines or tracks of two different 
railways run through the same city, town or village, the Board 
may, on the application of one of the companies or of a nmu 
ci pa I corporation or other public body or person interested 
order a connection to be made and traffic to be interchanged 
between the two railways. By section 226 the owner of an 
industry or person intending to establish an industry, may 
procure the construction of a branch line from the railway to 
such industry, and the company may be ordered by the Board 
to construct, maintain and operate such branch line, upon such 
owner or person making a deposit of the probable cost thereof

Undue Preference or Advantage Undue Prejudtei nr Dû 
advantage. This section implies that there may be a preference 
it does not make every inequality of charge an undue prefer 
ence. If the circumstances so differ that the difference in charge 
is in exact conformity to th- difference in circumstance-, there
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would l>e no preference at all: dickering 1‘hipps \. London d 
V. W. R.W. Co., 8 Ry. 6c <’. Tr. Cas. 83, per Lord Herschell, at 
p. 95; (1892), 2 Q.B. 229. See also Texas d Ratifie R.W. Co 
v. /. C. C., Ki2 U.S. at 219.

The benclit of geographical position ought to lx* taken into 
account in rates from different places to the same centre: Newry 
v. (treat Northern R.W. Co., 7 Ry. 6c C. Tr. < as. 184; Abram 
v. Créât Centrai R.W. Co., 12 Ry. and Canal Tr. Cas. app. 134.

It has never been considered an infringement of section 2 
of the Act of 1854, (upon v\hich section 253 is based), that a 
company should charge a higher rate per ton per mile for any 
poitmn of its line over which it is more expensive to work than 
other portions, and where there has been a difference of rate 
due to that cause, such rate has never been considered a pre 
lenntial rate, ibid., fur Sir Frederick Feel, at p. 199. Newry 
v. Créât Northern R.W. Co., supra.

It is no part of the duty of the Commission to equalize dif
ferences in the natural advantages of localities through the ad 
just ment of tariff rates. Re Transportation of Salt front 
Michigan to Missouri Hirer points. 1(1 I.C.C. Rep. 148.

Carriers are not required by law, and could not in justice 
hr required, to equalize natural disadvantages, such as loca
tion, cost of production, and the like. Where, however, the 
same carrier serves two districts which, by their location, the 
character of their output, and distance from markets where 
their product must la* disposed of. are in substantially similar 
circumstances and conditions, the serving carrier can not law
fully prefer one to the other in any manner whatsoever. Wad, 
Mountain Coal Co. v. Southern Ry. Co.. 15 I.C.C. Cep. 28b.

The 1. C. Commission have held under section 3, I. C. Act 
containing the same provisions as section 317). that it has jur 

i-didien to deal with a ease of alleged undue prejudice and dis 
advantage to shippers of outward package freight through the 
enforcement by carriers of a regulation providing for the clos
ing of depots used for the recepth n of such freight earlier than 
at other competing distributing cities : Cincinnati Chamber of 
Commerce v. Baltimore rf* Ohio S. W. R.W. Co. (1904), 10 I.C 
C Hep. 378.

When a carrier makes rates to two competing markets which 
give one ;i practical monopoly over the other because it can 
secure reshipments from the favored locality and none from 
the other, it goes beyond serving its fair interest, and disre
gards the statutory requirement, (section 3. T. C. Act), of rela 
five equality as between persons, localities, and particular des-
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criptione of traffic. Savannah Bureau of Freight v. Luuisvilb 
d1 Nashville R.W. Co., el al., 8 I.C.C. Rep. 377.

Ak there may be competing localities, so there may be com 
peting commodities, “a particular description of traffic *’ Sul. 
section 3(a) and (c).

It has been held that the section prohibits discrimination 
between differently described articles which are competitive in 
the same market ; e.g„ live hogs, cattle, and the dressed pro 
ducts of each, are found to be competitive commodities, and 
are therefore entitled to relatively reasonable rates for trans
portation, proportioned to each other according to the respective 
costs of service : Squirt d- Co. v. Michigan Central, etc., R.W 
Co., 4 I.C.C. Rep 611.

In Board of Trade of Chicago v. Chicago d Alton R.W. Co.
• t al., 3 I.C. Rep. 233, 4 I.C.C. Rep. 158, an unlawful discrimin 
at ion was found to exist between the live hog and its products 
in favor of other markets and buyers, and against Chicago and 
its buyers and packers. So also in Chicago Live Stock Exchange 
v. Chicago rf- Great Western BAY. Co. et al., 10 I.C.C. Rep. 428. 
where the charging of higher rates for transporting hogs and 
cattle, than for transporting live stock products to Chicago 
from points west, south-west and north-west, was held to be 
unlawful discrimination, and to give to the traffic in the pro
ducts of hogs and cattle, and to shippers and localities inter 
csted in such traffic, undue and unreasonable preference and 
advantage.

This decision was reversed in Supreme Court 209 V.S. 108
It was there held that the lower rates for packing house 

products did not work an undue or unreasonable preference 
where the higher rate on live stock had not materially affected 
any of the markets, prices or shipments The Court found 
that the shipments of live stock from the West to Chicago were 
as great in proportion to the bulk of its business as before the 
change of rates, and that the lower rate given to the packers 
was the result of competition and did not directly influence or 
injure shippers of live stock. The cost of carriage, the risk of 
injury and the larger amount which the railway companies are 
called upon to pay out in damages for losses may excuse a 
higher freight rate on live stock than on dressed meats and 
packing house products.

The refusal of an express company (owing to the practical 
difficulties involved) to accept C O D. shipments of liquor, does 
not subject that traffic to undue discrimination. Royal Brewing 
Co. v. Adams Express Co.. # t al.. 15 I.C.C. Rep. 255.
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Unlawful Discrimination Between Carriers in Interchange uf 
Traffic.

A currier may agree to prepay freight received by it from 
one connecting carrier, and refuse to do so for another compet
ing (unnecting carrier. Little Bock, etc., B.W. Co. v. St. Louis, 
,/,,, ft.W. Co., 59 Fed. Rep. 400; Oregon 8hurt Line v. Surtlui n 
Pacific B. IV. Co., 01 Fed. Rep. 158; liulf Bail road v. Miami S. 
.s', f'o., 80 Fed. Rep. 407. And it is not an unlawful discrimina
tion for a carrier to receive the freight of another connecting 
carrier without exaeting freight charges in advance, ibid.

A railway company cannot be ordered to give credit to a 
customer, and if a customer to whom credit is allowed retains 
a balance due as a set-off against a balance in dispute on an
other account, the company are justified in refusing a further 
ledger account without contravening section 2, Ry. & V. Tr. 
Act, 1854, though granting such accommodation to other custo
mers : Skinningrovc v. .V. E. B.W. Co., 5 Ry. & (\ Tr. ('as. 244

l'njust Discrimination in Distributing Freight Cars.

Where a shipper ordered cars for a certain date, the com
pany's action in filling subsequent orders of others before the 
plaintiff’s, was held unlawful discrimination: Supreme Court. 
I’tah ^1902'. 6fi Pac. Rep. 7(18. See also Hawkins v. /,. S. d 
M S. mid IV. d L. E. B.W . Cos., 9 I.C.C Rep. 207 & 212.

Riddh v. Pittsburg d* L. E. B.W. Co., 1 Inter S. Rep. 088.
In Paxton Tic Co. v. Detroit Southern B.W. Co., 10 I.C. 

Rep. 422, the defendant refused to furnish the complainant with 
cars for shipment of cross ties, while furnishing cars to other 
shippers for shipment of other freight, and supplied cars for 
shipment of cross ties almost entirely for its own use. held to be 
unjust discrimination and reparation ordered.

V carrier is not required to allow ears to go off its own line 
Biddle Dean d Co. v. Pittsburg d L. E. B.W. Co., ibid

Where a customer has outstanding demurrage accounts 
against him or uses waggons (ears) in a way unprofitable to 
the company, he bus hardly a right to complain if the company 
arc somewhat chary in continuing to find him waggons. Skin 
ningron v. N. E. B. IV. Co.. 5 Ry. & ('. Tr. (’as., at p. 252.

561
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Heaso liable Facilities When Stations are " .S tar" Another 
Hailway.

By section 1, Ry. & Canal Traffic Act, 1854, one station im 
deemed to be “near’' another when they are not more than a 
mile apart, (if not “within live miles from St. Paul’s Church, 
London”). In the ease of such stations at A, where the lines 
were connected by a line of railway belonging to one of the com 
panics, upon complaint that no passengers were conveyed on 
I he railway between the two stations, although there was a con- 
linuous line of railway, the Railway Commission made an order 
enjoining both companies to afford at A all due and reasonable 
facilities for receiving and forwarding by the railway of the one 
company all the passenger traffic arriving by the other without 
any unreasonable delay and so that no obstruction may be 
offered to the public desirous of using the said railway^ ,is a 
continuous line of communication between towns and places 
situated on the railways of the two companies respectively, and 
under section 14 of the Ry. and Canal Traffic Act, 18s", Dot 
in present Act), ordered a scheme to be submitted for it- 
approval for carrying such order into effect. Maidstom v > 
K. <(• /,., C. <(• />. HAW ('os., 7 Ry. & Canal Tr. Cas. 09.

In another similar case, where the connecting line was used 
for “goods” (freight) traffic only, the number of persons t< 
be accommodated was shewn to be very small, while the through 
traffic on both lines was very important, the Railway Commis 
siou held that an order for reasonable facilities, but without 
specifying what they were, must issue, that no case of pulli 
necessity had been made out requiring a through service of car 
riages or trains, intimating that if the two companies emp 1 
with the order by making a good covered footpath and f r. v. i 
ing porterage facilities for passengers with luggage, and estai 
lished through booking tickets), it would suffice for t! ne s 
"itios of the existing traffic. Sussex v. L., II. dr S. ( and I. <t

IV. HAW (’os., 8 Ry. & Canal Tr. Cas. 17.
Anyone of the public intending to send traffic over if 

ways of two or more companies forming a continuous : ut* 
may, under section 2 of the Railway and Canal Tru: A 
1854, require the companies to combine to carry his 1 rallie »' 
a single liooking, (sec through billing), and for a «imrle ps) 
ment as an accommodation reasonable to be granted t him 
Didcot, Xrwbunj cf- Southampton Hi/. Co. v. Great IV m 1 
if V. IV HAW Co*., 9 Rv & Canal Tr. Cas. 210
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318 Tin* Hoard may determine, as question* of fad, wlie- n»*rd ui.,
-, i determinetin*!* or not trame is or has been earned under mibstanttally 

similar circumstance* and conditions, and whether there has, in 
any ease, been unjust discrimination, or undue or unreasonable 
preference or advantage, or prejudice or disadvantage, within 
tin* meaning of this Act, or whether in any case the company 
has, or has not, complied with the provisions of the three last 
preceding sections.

2. The Hoard may by regulation declare what shall constitutem«> m»k. 
substantially similar circumstances and conditions, or unjust orrwl|M|k" 
unreasonable preferences, advantages, prejudices, or disadvan
tapes within the meaning of this Act, or what shall constitute 
compliance or non-compliance with the provisions <>f the three 
'ast preceding sections.

3. For the purposes of the last preceding seetion, the Hoard
work# in»'

mav order that spécifié works be constructed or carried out. or1" "r,,'r"1 ’by Hosrrt
that property be acquired, or that specified tolls be charged, or 
that cars, motive power or other equipment be allotted, distri
buted, used or moved as specified by the Hoard, or that any 
specified steps, systems, or methods be taken or followed by 
any particular company or companies, or by railway companies 
generally. 3 Edw. VII., cap. .">8, see. 253; U Kdw. VII.. cap. 42. 
sec. 23.

The principle referred to in sub-section 1, has been l'r« 
iu<ntly enunciated by the highest Courts in both England and 
the Fnited States, “ Whether<in particular instances there has 
been an undue or unreasonable prejudice is a question of fact.*'
Vh bring Phipps v. L. & S. W. ft.IV. Co. (1892). 2 Q.H., per 
Lord llcrsehell. at p. 237.

“The argument from authority seems to me to be without 
(inclusive force in guiding the exercise of this jurisdiction; the 

question whether undue prejudice has been caused being a quos- 
"11 of fact depending on the matters proved in each vase.”

I'abmr v. L tV 8. H\ If. IV. Co., L.R. 1 0.1*. 593, p,r Erie.
C. 4

They gave a decided, distinct, and great advantage, as it
•ippears to me, to the distant collieries. That may be dm* or un 
due, reasonable or unreasonable; hut under the 'circumstances



CANADIAN RAILWAY ACT. I Sec. JIM5H

is not the reasonableness a question of fact.' Is not it a ques
tion of fact and not of law whether such a preference is due or 
undue! Unless you can point to some other law which defines 
what shall l»e held to be reasonable or unreasonable, it must 
he ami is a mere question, not of law, but of fact.” Per Lord 
Herschcll, in Dtnaby Main VoUkry Vo. v. .1/., S. cf* /,. H.IV. 
Vo., 3 Ry. & C. Tr. Cas. 426.

See also Texas <f" Pacific //. H. Co. v. /. C. C.t 162 U.8., at
p. 226.

In Danville v. Soutlurn //.IV. Co., 6 I.C. Rep. 40!). ;i . a>. 
ai ising under section 4 l.(\ Act the Commission said at p 42!»

“From the very nature of the question, however, one east- 
can seldom be an exact precedent for another. Each traffic 
situation presents points of difference, and each complaint must 
be considered and decided upon its own peculiar facts The 
facts presented in this long eerie* of cases are kaleidoscopic. A 
single fact may appear a hundred times, but always with a 
set of different facts. The same group of facts seldom, n ev, r 
appear again in exactly the same combination or relationship 
Hence each group of facts embraced in a case, and each dev. 
sion thereon, is often little more than a decision upon tin ta 
in that particular case- Speaking generally, it has been found 
that no two eases are alike in every respect, ami no rule can l* 
devised by which a decision can be rendered in every case 
Nevertheless, as will Is* seen, then* are in many of th. east*
. ited certain common elements and underlying principles.*'

319 In deciding whether a lower toll, or difference in treat 
.Mdvr'm nient, does or does not amount to any undue preference or 

ti'iuvi'ff- unjust discrimination, the Hoard may consider whether su 
lower toll, or difference in treatment, is necessary for the pur
pose of securing, in the interests of the public, tin* traffic 
respect of which it is made, and whether such object - annot b 
attnined without unduly reducing the higher tolls. 3 Edw 
VII.. cap. 58, see. 254.

This section corresponds to the second sub-section v 
27. Railway and (’anal Traffic Act, 1888. with certain ' 
*ions indicated in italics and changes in brackets as follow*.

St ci ion 27 12).—“In deciding whether a lower ■-barge 
toll), or difference in treatment does or does not amount to 

an (any undue preference, flu Court or the Commit -n-r* 
Board ». as fh< cast man In. mail, so far as they ih" ‘ <*
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able in addition to any edher eonside rations affecting tin rase, 
take into consideration (consider) whether such lower charge 
toll) or difference in treatment is necessary for securing in the 

interests of the public the traffic in respect of which it is made, 
and whether (such object cannot be attained) the inequality 
annul b< removed without unduly reducing the (higher tolls > 

rates to the complainant. Provid'd that no railway company 
<hall make, nor shall the Vourt or the Commissioners sanction, 
any difference in the tolls, rates or charges made for, or any 
difference in the treatment of, home and foreign merchandise, 
in respect of the same or similar services.**

See section 77, former sub-section 1, section 254 (1903), as 
to burden of proof in case of discrimination resting upon the 
company, following section 27, sub-section 1, of the Railway 
and Canal Traffic Act, 1888, with slight changes without alter 
ing the sense.

Undue Preference.
In the interests of the publie meaning of. In Liverpool 

t'orn Traders’ Association v. Lem don and Sorth Western Ity. 
Vo., 7 Ry. & <’. Tr. ('as. 126, Wills, J., in delivering judg
ment, a member of the Commissioners, said (p. 137 : ‘‘ How
ever difficult it may be in any particular ease to say what is or 
is not in the interests of the public, the public must Im* a wider 
one than that of the two localities concerned.”

In a later similar ease, Liverpool Corn Traders' Association 
x. tire at Western Ity. Co., & Ry. & C. Tr. Cas. 114 (1891 ) 
1 b'.li. 120, the same judge referring to the passage just quoted 
in this former judgment says at p. 127: “I think I have sug
gested too narrow a view of what is meant in sub-section 2 by 
th interests of the publie. Any such misapprehension on my 
part must he effectually corrected by the recent judgment in 
Tickering, Phipps and Others v. London tV Sorth Western 1,‘y 
Vo., (infra), from which it is clear that the public intended is 
the publie of the locality or district affected, and that any von 
siderahle slice of the population in general as opposed to an 
individual or association of individuals will satisfy the descrip

This expression “interests of the public,” section 27. sub
section 2 of the Railway and Canal Traffic Act. 1888. includes 
any considerable portion of the population not being the parties 
<>r their servants, and will therefore include the inhabitants of 
any district dependent for its prosperity on any given industry 
or trade. Castle Steam Trawlers v. (ire at Western ley. Co.. 13 Ry 
&■ Canal Tr. Cas. 145.
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In commenting on these decisions Prof. S. J. McLean (now 
a member of the Board of Railway Commissioners), states in an 
article on the English Railway and Canal Commission of 188b. 
Quarterly Journal of Economies, Vol. XX., 1905, pp. 1-55 re 
printed in Railway Problems by Ripley, at p. 613, that “By 
.judicial construction ‘public interest* has thus come to mean 
tile controlling power of effective competition on particular

See Stamford Junction Cast, il Can. Ry. Cas. 256 where the 
general question of public interest is discussed, p. 259-2lil

The legitimate desire of the railway company to secure the 
I rallie is not only to be considered, but also whether it is in the 
interests of the public that they should secure it or abandon it 
or not attempt to secure it. One class of cases intended to be 
covered is where tratiie from a distance is charged low rates 
because unless such low rates are charged it will not come into 
the market at all: per Lord Ilerschell, in I’ickering Phipps v 
London d .V. IV. /.MV. Co. (1892), 2 tj.R.. at p. 244. 8 Ry x ( 
Tr. Cas. at p. 102.

The fact that a trader has access to a competing route for 
the carriage of his goods may be taken into consideration by 
the Commissioners in deciding whether lower tolls or rates 
charged to such trader constitute an undue preference, ibid.

See also Fainceathcr v. Corporation of York, 11 Ry. ifc C. 
Tr. Cas. 201, where after taking the i* interest and other
matters into consideration an agreement with the eorporatiun 
providing for a fixed charge to Messrs. L. for use of River Owe 
navigation in conveying wheat was held an undue preference 
over another firm also using the river.

In S piliers and Bahrs v. Taff Yale Uy. Co., 12 Ry. A: • 
Tr. Cas. 70, and Lancashire Patent Fuel Co. v. London it Sorth 
W estern By. Co., </ al.. ibid., 77 complaints that lower rates 
were charged on coal for shipment than for coal carried to l 
trader over the same sidings were dismissed.

Under the English Act it has been held from an • arh date 
that wholesale rates for large shipments do not constitute an 
undue preference, Nicholson v. (Irent 1 Vestern By. * . • < B
N.S. 366.

A special agreement to grant rebates from 1 to 11 » per 
< * nt. in consideration of the annual tonnage carried exceeding 
25.000 tons was held an undue preference under section 2 Act 
of 1854), and section 27 (Act of 1888), except to the extent of

5
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u per cent. Charrington v. Midland //.IV. Co., 11 By. & < '.
Tr. Cas. 222.

In another case, Dalby v. Midland 11.W. ('< ., 10 By. & ('.
Tr. Cas. 303, a similar rebate was reduced from 3d. to Id. per 
ton.

An agreement to issue season tickets to traders giving traf
fic yielding annually £250 or over, at a cheaper rate, than to 
ordinary passengers has been held upon the facts not to be an 
undue preference. Inverness ('hambcr of Commerce v. High 
land It W. Co., 11 By. & C. Tr. Cas. 218.

In Jlickleton Main Colliery Co. r. Hall, Ha rush y d' West 
Hiding Junction Ity. Co., 12 By. & <\ Tr. (as. 63, a differ
ence of 2d. per ton upon a guaranteed shipment of 20,000 tons 
per annum was justified.

320 In any case in which the toll charged by the company 0'.| ,̂0lfl,^lt 
for carriage, partly by rail and partly by water, is expressed in fb‘’r' 
a single sum, the Board, for the purpose of determining whe “,"1w**et 
ther a toll eharged is discriminatory or contrary in any way to 
the provisions of this Act, may mpiire the company to declare 
forthwith to the Board, or may determine, what portion of such 
single sum is charged in respect of the carriage by rail. 3 KJxt 
VII., cap. 58, sec. 254.

F nigh t ( 'las si fit ati on.

321. The tariffs of tolls for freight traffic shall be subject laniiof 
to and governed by that classification which the Board may pro- 
scribe or authorize, and the Board shall endeavor to have such 
classification uniform throughout Canada, as far as may be. 
having due regard to all proper interests.

2. The Board may make any special regulations, term- -!•«< 
and conditions in connection with such classification, and 
to the carriage of any particular commodity or commodities 
mentioned therein, as to it may seem expedient.

•». The company may, from time to time, with the approvalo{ 
of the Board, and shall, when so directed by the Board, place 
any goods specified by the Board in any stated class, or remove 
ther. from any one class to any other, higher or lower class :
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Brovidvd that no goods shall bv removed l'roin a lower to a 
higher class until such notice as the Board determines has been 
given in the Canada (lazettc.

4. Any freight classitivation in use in the United Steles 
viwSiiva may» subject to any order or direction of the Board, he used by 
,i"" the company with respect to traflie to and from the United 

States. 3 Edw. VII., cap. 58, see. 255.
General Explanation. Classification, it has been said, is tin* 

foundation of all rate-making it was very early found in the 
history of railroads that the charges for transportation of differ
ent articles of freight could not la* apportioned among such 
articles by reference to the cost of transporting them severally, 
for if this were attempted, it would restrict within very nar
row limits the commerce in articles whose bulk and weight was 
largo as compared with their value; so the carriage of very large 
articles to any distance would be prevented, while the rates uii 
the carriage of very small articles, perhaps of great value, 
would be absurdly low. Accordingly, it was considered not 
unjust to apportion the whole cost of service among all the 
articles transported, upon a basis that should have regard to the 
relative value of the service, rather than the relative cost of 
transportation. Such a system of rate-making thus in principle 
approximates to taxation, the value of the article carried being 
the most important element to be considered in determining 
what should be paid upon it.

Accordingly, for convenience and certainty in imposing 
charges, freight is classified, an article which is placed in one 
class being charged a higher or lower proportional rate than 
that which is placed in another.

But value is not the only thing to be considered when classi
fication is made. Some articles are perishable, sonic easily 
broken, some involve special risks in carriage, some are bulky, 
some specially difficult to handle, etc. All these considerations 
affect rates ; and in addition, every section of the country has 
peculiar products it wishes to semi to market as widely as pos
sible, and expects the railway to encourage its productions by 
giving low classification, and thus low rates.

1st Annual Kept. I.C. Com. (1887), pp. 30-1.
The method of classification consists in grouping a large 

number of articles into several different classes, with different 
rates for the transportation of each class. Articles of the same 
kind are usually grouped together in the same class as far as
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possible, but as the articles iu each class art* very numerous, 
there is a great diversity among them, and there are generally 
but few things of the same kind that can lie placed in one class. 
This is unavoidable, because the articles are so numerous, while 
the classes arc but few. All articles embraced in a class arc 
usually charged the rate of that class, whatever it may lie. The 
method « I' making rates hv classification is intended for the 
convenience of the company and also for tin- accommodation of 
tin- shippers, experience Ims shewn that it is the best and most 
practical way of dealing with tin1 subject, but, it sometimes 
happens that there are inequalities of rates on some of tin- 
articles grouped together iu one class as compared with others 
in that class. Where one article of freight in a class is charged 
a much higher or lower relative rate than it ought to be charged 
with, compared with another in tin* same or some other class, 
this may amount to an unjust discrimination.

In grouping articles together in a class for the purpose of 
fixing rates, several considerations are usually deemed to have 
a controlling effect. Among these may be mentioned the com
petitive element, or rates made necessary by competition, tin 
bulk ami weight, value, hazardous and extra hazardous freight, 
liability to waste or injury in transit, the facilities required for 
particular or special shipments; the volume of the business, 
that is, the tonnage movement, the direction in which the freight 
moves. Freight occupying a great deal of space must to some 
extent be charged for that space; or if it be freight of very 
great value, a higher rate may be charged than if it be of very 
little value, on account of the responsibility connected with 
the service, and the corresponding benefit to the owner. I'ylr v. 
East Tennessee V. <(• Cl. /«MV. (Jo., 1 T.C.C. Rep. 46.1.

The reports of the Inter-State Commerce Commission since 
its inception in 1887 show persistent efforts, by appeals to the 
Railway Companies and Congress, for the establishment of a 
uniform classification throughout the United States. The of 
fort so far has failed, although much has been accomplished. 
At present there are three principal classifications in force, the 
Official. Western, and Southern.

The Official classification, generally speaking, is adopted by 
the railways in all that portion of the United States lying east 
of Chicago, and Lake Michigan, and north of the Ohio and 
Potomac Rivers. The Southern obtains in that part of the 
I nited States lying south of tin1 Ohio and Potomac Rivers. The 
Western Classification governs in the territory west of Lake
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Michigan and a line drawn from Chicago to St. Louis, and all 
the territory west of the Mississippi River.

There are, however, many exceptions to the application of 
these general classifications in the territories above described. 
c.g., commodity tariffs providing lower rates than the regular 
classification tariffs for certain staple articles such as grain, 
lumber, coal, iron, oil, etc., are published by nearly all tin- 
leading companies. For some purposes these territories over
lap, and freight shipped over different railways may be and 
often is subject to different classifications.

The Official classification contains nominally six classes, tin 
Western ten. and the Southern twelve. These numbers are 
somewhat misleading, for there are actually more classes by 
sub-division than those in each system. From 5,00(1 to 7,000 
items are embraced in these different classifications, due larg- 
ly to repetitions, c.g., acids occur five times in as many differ 
ent classes, depending on the method of shipment, there art- 
classifications for articles in carloads, (C.L.). and less tlum 
carload lots. (L.C.L.) Some of these classifications arc refer
red to in the Tower Oiled ('lathing Company'& Cost , 3 Can. R\ 
Cas. 417.

As might readily be expected, charges of unjust discrimina
tion between rival communities or kindred kinds of traffic art- 
found upon investigation to arise from the diverse classifica
tions to which the same commodity is subjected in different 
sections of the country, and the manner in which different 
articles, which arc in reality competitive, have been classified. 
c.g., live stock and its products, supra, pr550; wheat and Hour. 
Kauffman v. Missouri Pacific It.IV. Co. et al., .1 ICC. Rep. 
400; corn and corn products, Bales v. Pennsylvania KAY. Co. 
3 T.C. Rep. 20H : raisins and dried fruits, Marlin v. Southern 
Pacific K. IV. Co. el al.. 2 ICC. Rep. 1. Raising soap in car 
loads from 6th to 5th class was held not unlawful ; while rais
ing soap in less than carloads from 4th to 3rd class was held 
unreasonable and unjust. Procter t(r (Iambic v. C„ II. »l l> 
R.W. Co. ( I at., 0 I.C.r. Rep. 440. So also raising hay and 
straw from 6th to 5th class was hold to be unjust and unrea 
son able, and resulting in unlawful discrimination against 
localities where hay and straw arc produced, and against pro
ducers, shippers, dealers, and consumers of such articles in 
that section of the country. Xalional Hay Association v L. 5 
rf- IZ. S. KAY. Co. el al. 9 I CC Rep. 264.

The Circuit Court, decided that the order of the Commis 
sion was invalid as an attempt to fix rates which is beyond the
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power of the Commission. 134 Fed. Hep. 942. The Cniled 
States Supreme Court affirmed this decision by a divided 
Court without giving reasons, 202 V.S. 613. The Circuit Court 
did not dissent in any way from the statement of the prin 
riplcs of classification given by the Commission in their report 
hereafter mentioned.

The last case cited, that of the Xational Hay Association. 
<111)10, contains an elaborate discussion of the principles of 
classification and an analysis of the relevant considerations, 
such as cost of carriage, revenue to carrier, profit to shipper,

Another principle governing rates for great staples is thus 
stated in Xational Hay Association Case, at p. 306: “In the 
carriage of great staples, which supply enormous business, and 
which in market value and actual cost of transportation are 
among the cheapest articles of commerce, rates yielding only 
moderate profit to the carriers are both necessary and justifi
able ” And it was held that though the carriers may be at 
some greater expense to handle and transport hay than some 
other articles in the 5th or 6th class of the Official classification, 
the character, value, volume, and use of that commodity are 
such as to require relatively low rates for its carriage, ibid.

Where different rates were charged for the carriage of dif
ferent descriptions of coal, splint coal and eannel coal, which 
the Commissioners found as a fad were competitive and com
mercially and substantially of the same description for the pur
pose for which they were used, and the cost of conveyance to 
the company was the same, held that their carriage at unequal 
rule, was an undue prejudice to the complainants: Xitshill 

Co. v. Caledonian H.W. Co., 2 Ry. & C. Tr. Cas. 39.
In the Cea Millers Case, 3 Can. Ry. Cas. 433, the rate on 

split peas for export was restored to the same rate as flour for 
export on the principle that the manufactured article is more 
valuable than the raw material from which it is made and 
should be better able to bear a higher rate.

This is a well established prineiple of transportation. 
Unit i Mill inn Co. v. Chicago & Alton Hy. Co., 15 I.C.C. Rep.

The yoverning principle of freight classifie a Hon is to so 
classify traffic and fix charges thereon, that the burdens of 
transportation shall he reasonably and justly distributed among 
ih" articles carried. This arises from the statutory obligation 
imposed on carriers not to charge unjust or unreasonable rates, 
vet ion 323), or to impose any undue or unreasonable preju

te s.I,.
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dive or disadvantage in any respect whatsoever, (section 317). 
National 11 ay Association v. L. S. & M. S. lf.W. Co. et al., 
supra, at p. 304.

A freight classification contains Init a few general classes. 
It is impossible to place in each class only such articles as 
resemble each other in character, use, value, volume, bulk, 
weight, risk, expense of handling, and competition. The best 
that can be done is to place in the same class articles generally 
similar with commodities most nearly related to it in general 
character and other essential respects, ibid., at p. 307.

An exact classification is impossible. Unless the number of 
classes is indefinitely increased there must always be articles 
in respect to which it wi 11 be very difficult to determine into 
which of two classes they should fall. If the elements which 
fix the class are substantially the same in case of two articles, 
then those articles should, as a matter of law, be classified alike, 
and to put one in one class and another in another, would be 
a discrimination and a violation of the Act, no matter what the 
purpose of doing it might he. Ilea v. Mobile & Ohio NAY. Co., 
7 Ï.O.C. Rep. at p. 51.

In determining what freight rate or toll should be borne by 
different articles or commodities an attempt should be made 
to maintain a fair relation between them, and a classification 
which ignores such considerations is unjust and unreasonable: 
e.g., placing hatters’ furs, scraps and cuttings in double first, 
but hats only in first class, Mger v. C. C. C. <f- St. L. NAY. Co., 
0 I.C.r. Rep. 78, known as The Hatters’ Furs Cast.

In the report of the Board of Trade to Parliament (1890'. 
under see. 24 of the Railway & Canal Traffic Act, 1888. the fol
lowing important principles are stated to have guided the 
Board in the classification of merchandise and schedules of 
maximum rates applicable thereto: “Value, (including damage- 
ability), weight in proportion to bulk, facility for loading, mass 
of consignments, and necessity for handling;” but it was not 
found possible to state the proportionate value to be attached 
to each. Boyle & Waghorn, “Railway & Canal Traffic 11901'. 
Vol. 2, p. 139.

Railway officials who have made a classification cannot 
testify to their understanding of its construction. It i> for the 
general information of the public, and should be expressed in 
plain terms, so that an ordinary business man can understand 
it, and with the table of rates determine for himself the charge 
for transportation of a given article. Terms of art or terms 
peculiar to any business may he explained by those engaged in
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>uch business, but not by railroad experts in the sense under
stood by them, llurlburt v. L. S. d .V. S'. Ry. Co., 2 l.C.C. 
Rep. 81.

Classification of railroad ties in a different class from 
other lumber is an unjust discrimination. Reynolds v. West- 
rn, Sew York d* Pennsylvania R.IV. Co., 1 l.C.C. Rep. 347 : 

< obeli v. Kingston d* Pembroke R.W. Co., 3 Can. Uy. Cas. 
412 Common carriers in making rates cannot arrange them 
rum an exclusive regard to their own interests, but must have 

respect to the interest of those who employ their services and 
must subordinate their own interests to the rules of relative 
.-quality and justice, ibid.

in classification, the market value of articles of commerce 
and the shipper’s representation to the public as to their char
acter, may properly be taken into consideration in ascertain 
ing the analogy they bear to oth«-r articles and determining 
th«- class to which they justly la-long, especially as to articles 
in which there is no free competition. Carriers are not required 
to estimate the intrinsic value of freight as distinguished from 
its commercial value for purposes of classification and rates 
So held in Warner v. Sew York Central d* Hudson Hirer R.W. 
Co. tt at., 3 I.C. Rep. 74. where a higher classification for patent 
medicines than for ale, beer, and mineral water was held not 
unjust. So also in the ease of toilet soap as compand with 
laundry soap, Andrews v. Pittsburg, Cincinnati d St. Louis R. 
W. Co. ft at., 3 I.C. Rep. 77.

In the Ontario Fruit Growers' Association v. Canadian Pad- 
tie Uy. Co., 3 Can. Ry. Cas. 430, the Board approved an agree - 
ment reducing tin- classification of apples in boxes in less than 
'•arload lots (L.C.L.) from second to third class, and of pears 
in !>oxes and barrels (L.C.L.,) from first to third class and in 
arlonds (C.L.) from third to fifth class.

In the Tower Oiled Clothing Company's Case, 3 Can. Ry. 
Cas. 417, a third class rate (C.L.) was given on oiled clothing, 
minimum weight of ear 20.000 lbs.

Canadian Classification No. 14. approved by the Board 
•aine into force 1st January, 1909.

It contains ten classes besides sub-divisions.
The Official Classification (U.S., which contains nominally 

-it classes, usually governs through rates between points in 
Eastern Canada and points in the United States, within what 
s generally termed Official Classification Territory (Eastern 

Trunk Lines and Central Freight Association' ; and similarly 
th use of the Western Classification (U.R.), which contains

503
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nominally ten classes, is sometimes applied to through rates 
between points in the North-western States and Western Can 
ada. The Southern Classification (U.S.), is not applicable in 
Canada nor between any portion of Canada and the United 
States.

Tariffs.

322. All tariff by-laws and tariffs of tolls shall be in such 
form, size and style, and give such information, particulars and 
details, as the Hoard may, by regulation, or in any ease, pre 
scribe. 3 Edw. Vll., cap. 58, see. 256.

323. The Hoard may disallow any tariff or any portion 
thereof which it considers to be unjust or unreasonable, or con 
trary to any of the provisions of this Act, and may require the 
company, within a prescribed time, to substitute a tariff satis 
factory to the Board in lieu thereof, or may prescribe other 
tolls in lieu of the tolls so disallowed

2. The Hoard may designate the date at which any tariff 
shall come into force.

3. Any tariff in force, except standard tariffs, hereinafter 
mentioned, may, subject to disallowance or change by the 
Hoard, be amended or supplemented by the company by tariffs, 
in accordance with the provisions of this Act.

4. When any tariff has been amended or supplemented from 
time to time, the Hoard may order that a consolidation and 
reissue of such tariff be made by the company. 3 Edw. VII., 
cap. 58, sec. 257.

The following cases have been decided by the Board under 
the first sub-section, reported in 3 Can. Ry. Cas.:

Rates on bottles (C.L.), were reducted on account of foreign 
competition, Sydenham Glass Company’s Case, p. 409. Rates 
on cooperage stock were reduced to rates on common lumber. 
Cooperage Slock Case, p. 421. An increase from 3 to 4 cents 
per 100 lbs. on logs, on condition that the finished product 
should be carried over the same railway, was held not unrea 
sonable, the ordinary mileage tariff rate being 71 j cents per 100
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lbs , United Factories Case, p. 424. Thv arbitrary rate on coal 
to Almonte, 40 and 63 cents per ton higher than to Carleton 
Junction and Ottawa, was reduced to 20 cents, the same as on 
10th class freight, Almonte Knitting Co.’s Case, p. 441.

On lôth April, 1903, the Board reduced the rate charged on 
grain to the Atlantic seaboard to the same basis as charged on 
the milled product thereof ou complaint of Farmers’ Associa
tion.

For many years substantially the same rates have been 
maintained to the Atlantic seaboard on Hour and wheat for 
export and similarly for domestic rates. Unite Milling Co. v. 
Chicago & Alton Ity. Co., 13 l.C.C. Rep. 363.

Rates on branch lines to a common point may be higher for 
a shorter distance than from points on the main line. Malkin 
it* Co. v. (!rand Trunk Uy. Co., 8 (-an. Ry. Cas. 183.

The 1st section of the Inter-State Commerce Act provides 
that all charges for services rendered, etc., in transportation of 
passengers or property shall be “reasonable and just, and every 
unjust and unreasonable charge for such service is prohibited 
and declared to be unlawful :** but the Commission lias no power 
to tlx rates, I. C. C. v. Cincinnati, A\ ()., d- T. /'. Ify. Co., 167 
U.S. 306. The principle upon which rates are considered 
reasonable and just is thus stated : “Rates should bear a fair 
and reasonable relation to the average cost of the traffic as 
delivered to carrier for transportation, and the average market 
price the freight will command, or as it is termed, the commer 
eial value of the property.’* If a rate is so high as to yield a 
large protit to the carrier and to deprive its palrons of any 
protit and make their business ruinous, then the interest of its 
patrons, and the general public interests as well, require the 
carrier to remit a portion of its protits and accept a rate more 
eipiitable both to the carrier and public. This is indispensable to 
make a rate reasonable and just Hoard of Uaihray Commis
sioners v. Florence Ry. Co., fi l.C.C. Rep., at p. 18.

Neither the presence nor absence of competition by carriers, 
measured solely by their financial interests alone can be relied 
•>n to adjust rates just and reasonable to all : Tifton v. L. & N. 
RW. Co. et al., 9 l.C.C. Rep. 178. The legitimate interests of 
the carriers, traders, shippers and of the localities where tho 
'.mods are shipped ami delivered, should «11 be considered :

ê Pm ijk H tv C* v / c c . 162 r s 197
Whether an advance in rates should he made depends upon 

1). Whether is is rrasonahh. having regard to cost and value 
of service; and as compared with rates on other commodities

365
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(2), whether it ia reasonable in the absolute, regarded as a tax 
upon the people who ultimately pay the transportation ehargi
fit Proposal Ad ronce in Freight Potes, 9 I.C.C. Rep. 382.

The quest ion whether rates are unjust and reasonable m 
themselves is in some measure relative, and may be tested lor 
particular rates with those accepted elsewhere for similar ser
vices, /. C. ('. v. Post Tennessee R.W. Co., 85 Fed. Rep. 107.

A rate can seldom be considered “in and of itself." It 
must be taken almost invariably in relation to and in connec
tion with other rates. The freight rates, both upon different 
commodities and between different localities, are largely inter
dependent, and it is that they do not bear a proper relation 
to one another, rather than that they arc absolutely either too 
high or too low, which most often gives groùnd for complaint. 
7'Heston v. Northern Pacific R.W. Co., 8 Ï.C.C. Rep. 34b.

Through rates are not required to be made on a mileage 
basis nor local rates to correspond with the divisions of a joint 
through rate over the same line. Mileage is usually an element 
of importance, and due regard to distance proportions should 
be observed in connection with the other considerations that 
are material in fixing transportation charges. McMorran \ 
(frond Trunk R.W. Co.. 2 I.C. Rep. 604.

The conditions affecting through shipments at through rates, 
are such that a division of through rates cannot he taken as a 
measure of the reasonableness of a local rate. The competition 
of other grain growing territories fixes the rate on through ship
ments.

Kerr v. Canadian I’acific R.W. ('o., 9 Can. Ry. Cas. 207.
When the reasonableness of rates is in question, the ehargi- 

made on long through lines cannot form a just basis for com 
pari son with local rates for relatively short distances. Cnw' 
v. Richmond <£* D.R.W. Co.. 1 I.C. Rep. 703.

The question of distance becomes in many eases a minor 
consideration when* capital has been invested on the strength 
of a given rate. The rate will not be disturbed without taking 
into account the effect on commercial and industrial conditions 
Doolittle v. Grand Trunk Ry. Co. (Stone Quarry Rates Cast 
8 Can. Ry. Cas. 11. Green Bag v. Baltimore <fr Ohio Rg. Co . 

15 Ï.C.C. Rep. 59.
Mountain lee Co. v. Delaware. Lackawanna <f Western Iiy. 

Co. ibid., 305. The Rate-per-ton-per-mile rule brings rates down 
to the narrowest point of scrutiny, and for that purpose b
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valuable, but it excludes consideration of other circumstances 
a ml conditions which enter into the making of rates, no matter 
how compulsory or imperious they may be, and it cannot there
fore be accepted as controlling in determining the reasonable
ness of rates, (lustin v. A.T. d* 8.F. By. Co. et al., 8 I.C.C. Rep. 
277. Cedar Hill Coal d* Colt Co. v. Colorado d Southern Hy. 
r».\ Hi I.C.C. Rep. 387.

The I. C. Commission has several times held that where a par
ticular industry has grown up under rates voluntarily established 
and maintained by carriers, these rates can not In* advanced 
without considering the effect upon that industry. There is 
no such thing as a contract between the railway and the shipper 
that a certain rate shall be charged, for the railway rate is a 
matter of public concern, which cannot ordinarily be made 
the subject of private contract, but in determining what is the 
just and reasonable thing to be done this Commission must 
consider the effect upon all parties. Beatrice Cnamery Co. 
v. Illinois Centrai Hy. Co., 15 I.C.C1. Rep. 109.

There is no conclusive presumption that a rate reasonable 
to-day was reasonable a year or a day before and since reason 
able rates vary from time to time, some point of division must 
lie found. Penrod Co. v. Chicago, Burlington d* Quincy By. 
Co., ihid., 328.

Sub-section 2 does not authorize the Board to make a re 
troactive order. Dominion Concrete Co. v. Canadian Pacifie 
Hy. Co., 6 Can. Ry. Cas. 514, followed in Laidlaw Lumber Co. 
v. Brand Trunk By. Co., 8 Can. Ry. Cas. 192. or grant rebates or 
refunds of tolls which have been charged.

The I. C. Commission is an administrative body. The rates, 
regulations, and practices which it establishes within its juris
diction become rules of action which may and must enter into 
the business dealings of this country. It may be necessary to 
change from time to time these rulings as varying conditions 
requin*, but they should never be changed except upon due 
notice to the public, which is affected by them, and it would 
U» altogether intolerable if the change could be made retroactive. 
\tbraska-Iowa drain Co. v. Union Pacific By. Co.. 15 I.C.C. 
Rep. 93.

324. In all cases a fraction of a mile in the distance over Frau am m 
which traffic is carried on the railway shall be considered as a 
whole mile.
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Hv^pouiids 2- 1“ estimating the weight of any goods in any one single 
in weight shipment on which the toll amounts to more than the minimum, 

or ‘smalls’ toll, any fraction of five pounds shall he waived by 
the company, and five or any fraction above five and up to ten 
pounds shall be deemed ten pounds by the company.

£v*'e‘-ntV'f '*• estimating the tolls to be charged in passenger tariffs, 
any fraction of five cents less than two and a half cents shall be 
waived by the company, and above two and a half cents and up 
to five cents shall be considered as five cents by the company. 
3 Edw. VII., cap. 58, sec. 258.

If a special tariff of two cents instead of the standard three 
cents per mile be charged, 25 cent may be collected for 11 
miles instead of 22 or 20 cents, 4tn .un. Rep., p. 194.

I»ivision of 325. The tariffs of tolls which the company shall lie author
ized to issue under this Act for the carriage of goods between
points on the railway shall lie divided into three classes,
namely :—

sumdwni. (a) The standard freight tariff :
special (6) Special freight tariffs; and,
tiv"ipetl (c) Competitive tariffs. 3 Edw. VII., cap. 58, see. 259.

Commodity or Special Freight Tariffs have reference tu 
schedules applicable to such articles as grain, lumber, coal, live 
stock, dressed beef, fertilizers, oil, etc., transported between 
sections of the country where these articles have attained a com 
mercial and shipping importance which has made necessary spo- 
citie rules for their transportation differing from those cover
ing classified traffic, as well as a somewhat lower scale of rates 
than is applied to the latter. The standard freight tariff is 
arranged to show the rates of the respective classes contained 
in the freight classification. In them are found the great ma 
jority of artieles carried by the railways classified in accor
dance witli the various elements that properly enter into the 
determination of freight charges. Under these arc also found 
the commodities mentioned in the Special Freight Tariffs Al
though these are exceptionally treated in some sections ns to 
rates, they are all amenable to some rule of the classification 
The rate-making foundation for all commodities is seen to he 
largely in the freight classification. 17th Annual Report. Inter 
State Commerce Commission f1903 . p. 116.



Sec. 326| TARIFFS. 569

The intention of the Act is to require all freight to l»e car 
ried under one or other of four tariffs, Standard. Special, Com 
petitive, or Joint, with the exception mentioned iu section 842.

Special or joint tariffs are bast'd upon the rules proscribed 
by the Aet, and are controlled by the long and short haul 
,-lause, section 815 (5), but a competitive tariff is not. All 
these tariffs must be tiled with the Board, (sections 327, 328,
829, 333). The standard tariff requires the approval of tin- 
Hoard before it conies into force, and after such approval it 
must lie published in the (Jazrtti. lu the case of special, com
petitive, and joint tariffs, prior approval by the Board is not 
required before these tariffs come into force, they are, however, 
subject subsequently to disallowance by the Board. Copies 
must Is* fibul at the stations or offices of the company where 
freight is received, carried to, or delivered thereunder, (section 
839 (6), (c), (d), (e) and (/). There is the aainc provision for 
standard tariffs, section 389(a). These provisions, however, aro 
all subject to regulation by the Board, section 389 (4 . and in 
the cast1 of competitive tariffs both filing ami publication may lie 
dispensed with by the Board, section 329. Three days’ previous 
notice must be given in the case of special tariffs of any reduc
tion and ten days’ previous notice of an increase before either 
comes into effect.

326. The standard freight tariff, or tariffs, where the com- Wh*i 
pany is allowed by the Board more than one standard freight freight 
tariff, shall specify the maximum mileage tolls to be charged*p«it> 
for each class of the freight classification for all distances cov
ered by the company’s railway.

2. Such distances may Itf expressed in blocks or groups, and t>w*w'- 
such blocks or groups may include relatively greater distances
for the longer than for the shorter hauls.

3. The special freight tariffs shall specify the toll or tolls, warn 
lower than in the standard freight tariff, to be charged by m ight

... tarift* to
the company for any particular commodity or commodities. or*pwif> 
for each or any class or classes of the freight classification, 
or to or from a certain point or points on the railway; and 
greater tolls shall not be charged therein for a shorter than 
for a longer distance over the same line in the same direction, 
if such shorter distance is included in the longer
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whai 4. The coni|)etitive tariffs shall specify the toll or toll»,
nv unrts lower than in the standard freight tariffs, to be charged h\ 

the company for any class or classes of the freight classifies 
tion, or for any commodity or commodities, to or from any spe 
citied point or points which the Board may deem or have 
declared to be competitive points not subject to the long and 
short haul clause under the provisions of this Act. .‘1 Edw 
VII., cap. 58, sec. 260.

Sub-section 2. Grouping—See English Ry. & Canal Tr 
Act. (1888). 51-2 Vie., cap. 25, sec. 20. Such groups may be 
dissolved or changed. !lillom v. Furness 7ft/. Go. et al., 1‘2 Rv 
& C. Tr. Cas. 1.

'ImikUM

approval

tin* only

•mill mm

ir*H*ht

327. Every standard freight tariff shall be filed with tin 
Board, and shall be subject to the approval of the Board.

2. Upon any such tariff being filed and approved by tin 
Board the company shall publish the same, with a notice of 
such approval in such form as the Board directs in at least two 
consecutive weekly issues of the Canada Gazette.

1 3. When the provisions of this section have been complied
with, the tolls as specified in the standard freight tariff or 
tariffs, as the case may be, shall, except in the cases of special 
freight and competitive tariffs, be the only tolls which the com 
pany is authorized to charge for the carriage of goods.

4. Until the provisions of this section have liecn complied 
with, no toll shall he charged by the company. 3 Edw. VII. 
cap. 58, see. 261.

Rub-section 3. Sec cases cited under section 314, sub-section 
5.

The Board may not make a retroactive order. Dominion 
Concrete Co. v. Canadian Pacific liy. Co., 6 Gan. Ry. (’as. .*>14 
Laidlaw Lumber Co. v. Grand Trunk Ry. Co., 8 Can. Ry (’as 
192, Rodger v. Minudie ('onI Co., 8 ibid., 424, Montreal Product 
dérobants’ Association v. Grand Trunk and Canadian Pacific 
Ry. Cos., 9 Can. Ry. Cas. 232.

c98. Special freight tariffs shall be filed by the company 
with the Board, and every such tariff shall specify the date of 
the issue thereof and the date on which it is intended to take 
effect.
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2. When any such special freight tariff reduces auy toll if u.iie 
previously authorized to be charged under this Act the com- KnS-v 
pan y shall tile such tariff with the Board, and shall, for three
days previous to the date on which such tariff is intended to 
take effect, deposit and keep on tile in a convenient place, open 
fur the inspection of the public during office hours, a copy of 
such tariff, at every station or office of the company where 
freight is received, or to which freight is to be carried there
under, and also post up in a prominent place, at each such 
office or station, a notice in large type directing public alien- 
tion to the place in such office or station where such tariff is so 
kept on tile: Provided that the Board may by regulation or 
otherwise determine and prescribe auy other or additional 
method of publication of such tariff during the period afore
said.

3. When any such special freight tariff advances any toll u pi mou» 
previously authorized to be charged under this Act, the com-va»cv<i. 

pan y shall in like manner file and publish such tariff ten days 
previously to the date on which such tariff is intended to take
effect.

4. Upon any such special freight tariff being so filed, thf*j»«*m 
company shall, until such tariff is superseded, or is disallowed
by the Board, charge the toll or tolls as specified therein ; and 
such special freight tariff shall supersede any preceding tariff 
or tariffs, or any portion or portions thereof, so far as it reduces 
or advances the tolls therein. 3 Rdw. VIT., cap. 58, see. 262.

329. Competitive tariffs shall be filed by the company withcompm 
tin- Board and every such tariff shall specify the date of the 
issue thereof and the date on whieh it is intended to take effect : 
Provided that where it may be necessary to meet the exigencies 
of competition, or as the Board may deem expedient, the Fil4ll(r 
B"ar<l may make rules and regulations governing the filing 
or publication of such tariffs, and may provide that any such 
tariffs may be acted upon and put in operation immediately
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upon tin* issue* thereof by the* company, before they have lH*eu 
tiled with the Hoard. Il Edw. VI1., cap. 58, see. 262.

Division <.f 330 The tariffs of tolls which the company shall be author
tariff"* ized to issue under this Act for the carriage of paaaengm

between points on the railway shall be divided into two classes, 
namely :—

standard («) The standard passenger tariff ; and,
(b) Special passenger tariffs.

whai 2. The standard passenger tariff shall specify the maximum
'tMtnlard , 1
i.a-M-nKPi mileage tolls to be charged for passengers for all distances cov-
lari IT ahull

What
-nmdiird

'iHiif> ered by the company’s railway; and such distances may b- 
expressed in like manner as provided herein in respect of stan 
dard freight tariffs.

3. Special passenger tariffs shall specify the toll or tolls to 
Ik* charged by the company for passengers, in every ease where 
such tolls are lower than the tolls specified in the company's

ihiiIT-* sIinII

standard passenger tariff. 3 Edw. VII., cap. 58, sec. 263.

iwwpnger 331 A standard passenger tariff shall be filed, approved 
unir and published in the same manner as required by this Act in 

the ease of a standard freight tariff.

Approved 2. Until the company files its standard passenger tariff and 
ii*ni'd. such tariff is so approved and published in the ('amnia

no tolls shall be charged by the company.

3. When the provisions of this section have been complied
with, the tolls in the standard passenger tariff shall, except in
the case of special passenger tariffs, be the only tolls which the 
company is authorized to charge for the carriage of passengers 
3 Edw. VIT., cap. 58, sec. 264.

The same general provisions as to filing and publication are 
applicable to Passenger as to Freight Tariffs. No provision 
is made for Competitive Passenger Tariffs. It will be noted 
that in the ease of both Freight and Passenger Tariffs no tolls
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shall be charged by the company until the requirements of the 
Act are complied with. These provisions are similar to section 
227 of the Act of 1888. In a case where the tolls have volun
tarily been paid the case of Lees v. Ottawa <V New York if. IV.
Co., 31 O.R. 567, that the amount so paid cannot be recovered 
hack where it is such as in equity and good conscience ought 
to have been paid, may still apply.

See also Lodger v. Minudie Coal Co., 8 Can. Ry. (‘as. 424.
32 N.8.R. 210. Grand Lodge, Knights of I’ythias v. Gnat 
Northern L.W. Co., 7 Can. Ry. Cas. 203.

332. The company shall file all special passenger tariffs with *p«cui 
the Board, and shall, for three days previous to the date on»*""' 
which any such tariff is intended to take effect, deposit and keep 
on file in a convenient place, open for the inspection of the public 
during office hours, a copy of each such tariff, at every station 
or office of the company where passengers are received for car
riage thereunder, and also post up in a prominent place at each 
such office or station a notice in large type directing 
attention to the place in such office or station where such tariff 
is so kept on file: Provided that the Board may, owing to the 
exigencies of competition or otherwise, notwithstanding any
thing in this section contained, determine the time or manner 
within and according to which publication of any such tariff is 
to be made.

2. The date of the issue and the date on which, and thenau-j»"*i 
period, if any, during which, any such tariff is intended to take 
effect, shall be specified therein.

3 I'pon any such tariff being so duly filed the companykaj-h<.i 

shall, until such tariff is superseded or is disallowed by the 
Board, charge the toll or tolls as specified therein, and such 
tariff shall supersede any preceding tariff or tariffs, or any por
tion or portions thereof, in so far as it reduces or advances the 
tolls therein.

4. Until such tariff is so duly filed, no such toll or tolls shall Nouai 

be charged bv the company. 3 Edw. VII., cap. 58, see. 2f>>. ■uintf.

5

^214
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Joint lariflfh

Nhiiio ui 
«•ompmilm.

Uontlnitoiw 
route In 
the I’ftM1 uf 
l'urrtagv by

I Set. JJ3

333. Where traffic is to pass over any continuous route in 
Canada operated by two or more companies, the several com
panies may agree upon a joint tariff for such continuous route, 
and the initial company shall tile such joint tariff with the 
Hoard, and the other company or companies, shall promptly 
notify the Hoard of its or their assent to and concurrence in such 
joint tariff.

2. The names of the companies whose lines compose such eon 
tinuous route shall be shown by such tariffs.

3. If the company owns, charters, uses, maintains or works, 
or is a party to any arrangement for using, maintaining or work 
ing vessels for carrying traffic, by sea or inland water, between 
any places or ports in Canada, and if any such vessel carries 
traffic between a port in Canada reached by such company and 
a port in Canada reached by the railway of another company 
the vessel and the railway of either company shall he deemed 
to constitute a continuous route in Canada within the meaning 
of this section. 3 Edw. VII., cap. 58, see. 206; G Edw. VII.. 
cap. 42, sec. 24.

This section apparently is taken from sub-section 5, of sec 
tion 0, of the Inter-State Commerce Act, with the exception 
that the several common carriers operating the “continuous 
lines or routes’’ are each required to file copies of the joint 
tariffs, while in this section the initial company files such tariff 
and the other companies joining therein signify their concur 
re nee. Section 0, Inter-State Commerce Act, provides in addi 
tion that if any common carrier neglects or refuses to tile and 
publish such tariff, it shall, in addition to the penalties pro 
scribed in the Act, be subject to a Writ of Mandamus at the 
instance of the Commission, and an injunction to restrain it 
from receiving nr transporting freight. I. f. C. v S<aboard 
R.W. Co., 82 Fed. Hep. 5(13. The corresponding provisions in 
this Act for enforcing the Orders of the Board and as to penal
ties are sections 40 and 427.

In Dawson Board of Tradi v. White Pass <( Yukon Ily 
Co., 9 Can. Ky. Cas. 190. the water route from White Horse to 
Dawson was held not to he part of a “continuous route in 
Canada.”
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334. In the event of failure by such companies to agree 
upon any such joint tariff as provided in the last preceding see- 
lion, the Hoard on the application of any company or person 
desiring to forward traffic over any such continuous route, 
which the Hoard considers a reasonable and practicable route, 
or any portion thereof, may require such companies within a 
prescribed time, to agree upon and tile in like manner a joint 
tariff for such continuous route, satisfactory to the Hoard, or 
may. by order, determine the route, fix the toll or tolls and 
apportion the same among the companies interested, and may 
determine the date when the toll or tolls so fixed shall come into 
effect.

2. Upon any such order being made the companies shall as 
«•on as possible, or within such time as the Hoard may require, 
file ami publish a joint tariff in accordance with this Act, and 
in accordance with such order.

3. In any case when there is a dispute lietween companies 
interested as to the apportionment of a through rate in any joint 
tariff, the Hoard may apportion such rate between such com
panies.

4. The Board may decide that any proposed through rate is 
just and reasonable, notwithstanding that a less amount may Ik* 
allotted to any company out of such through rate than the toll 
Mich company would otherwise be entitled to charge. 3 E 
VII cap. 58. sec. 237.

Section 25, sub-sections 1-9, and section 26 of the Railway 
X Canal Traffic Act. 188H. contain corresponding provisions for 
obtaining a through rate by any person or company requiring 
the traffic to In- forwarded. The provisions requiring an appli
cation to the company before applying to the Commissioners 
are omitted from this section.

If an objection is made to granting the route or rate th« 
Commissioners shall consider (sub-section 5, Ry. & <\ Act) 
whether the granting of the rate is a dm and reasonable fard- 
ifII in the interest of the public, and whether, having regard to 
the circumstances, the route proposed is a reasonable route, 
and shall allow or refuse the rate accordingly, or fix such other 
rate as may seem to the Commissioners just and nasonahle.

Where 
failure in

Board uu>> 
requin'

Companii'f
lu «OUI pi»

Apportion-
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Sub-sectiuu 3 of this section is reproduced from euh-eertiou 
ti of the Euglish Act. Sub-sect ion 4 is the same as section 2ti. 
except that by sub-section 9 of the English Act. it shall nut 
In* lawful for the Commissioners to coni|»el any company to 
accept lower mileage rates than the mileage rates which siteli 
company may for the «time lieiug Is* legally charging for like 
traffic by a like mode of transit on any other line of eommuni 
cation lietwmi the same points, being the points of departur 
ami arrival of the through route. This restriction on sub-w 
tion 4 is omitted from the present Act.

The Commissioners by sub-section 8 of the English Act an- 
to take into consideration in apportioning the through rate all 
the circumstances of the case, including any special ripens 
incurred in the construction, maintenance, or working of th< 
mute, and any special charges the company are entitled t 
make. This sub-section is also omitted from the present sec 
tion, but such circumstances seem to Is* proper for considera
tion by the Board. See Rritish Columbia Parifir ('oast Cite« 
v. ('anadian Pacific Ry. Co. (Vancouver Interior Halts Pino 
7 Can. Ry. Cas. 12.r>.

In the case of alternative routes, the Commissioners decided 
that the longer and much more ex|N*nsive (owing to double 
expense at the junctions) route, which gave a much greater 
mileage to one company than the other, was not a “reason 
able” route. E. cf- IV. Junction If.1V. Co. v. (ircat 1V#Wrr* /. 
IV. Co., 1 Nev. & Mac. 331 ; sec also Caledonian K IV. Co. \ 
Xorth licitish 7f.1V Co.. 3 Nev. & Mac. 403.

Sub section 3. The presumption is that joint rates arc unjust 
and unreasonable to the extent that they exceed the eomhiti 
tion of local rates lietween the same points. hind sa a llros \ 
Michigan Centrai Ry. Co. ct at.. 15 I.C.C. Rep. 40. In n 
Joint Freight and Passenger Tariffs. 10 Can. Ry. (V. 
343; but it does not follow as a corollary that the sum of tli 
locals should always In* ml need to equal the through rate IV 
Hams v. Vicksburg S. <(• P. Ry. Co., Iff I.C.C. Rep. 48.'i ; thmii'h 
under special circumstances a through passenger rate may lie 
maintained which is greater than the sum of the locals Kurt: \ . 
Pennsylvania Ry. Co.. Iff I.C.C. Rep. 412: the general rule a* 
to passenger fares must he the same as to freight rates, tin<1.
p. 415.

In the Algoma Central, etc.. Ify. Co. v. Grand Trunk /.’ 
Co., 5 Can. Ry. Cas 19ff. it was decided that under sections 2f>* 
and 2ff7 of the Act of 1903 a steamship line operated by a mil
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way company running to ports reached by a line or lines of 
anotlier railway company did not constitute a continuous route 
within the meaning of these sections which were subsequently 
amended. See sub-section 3, see. 333. In a later case between 
the same parties, 8 (an. Ky. Cas. 4b, an application for a joint 
tariff was refused, no public interest being involved and the 
existing rate arrangement not being shown to be unreasonable.

335 When traffic is to pass over any continuous route joint term 
from a point in Canada through a foreign country into Canada, 
or from any point in Canada to a foreign country, and such 
route is operated by two or more companies, whether Canadian 
or foreign, the several companies shall file with the Hoard 
u joint tariff for such continuous route. 3 Edw. VII.. cap. 58, 
see. 2ii8.

The word “to” in the phrase “or from any point in Can
ada to a foreign country,” is used to express the destination 
of the property by continuous carriage: it does not signify “at 
the boundary line.” Such a construction is obviously very nar
row and technical; it would render the law nugatory; and a 
broader meaning was necessarily intended. The word “to” 
iu this connection means the destination of the property at any 
place within the state or country to which the continuous car
riage extends. So held by the Inter-State Commerce Commis
sion when dealing with the corresponding section of the Inter 
State Commerce Act: He (Irand Trunk /MV. Co., 2 I.C. Rep. 
at p. 5111 ; the Act was held to apply to foreign as well as 
domedic common carriers engaged in the transportation of pas 
sengers or property for a continuous carriage or shipment, 
from a place in the Vnitefl States to a place in an adjacent 
foreign country (Canada).

The joint tariff referred to in this section would usually 
result where two companies own connecting roads and unite in 
making u joint through tariff, thus forming practically a new and 
independent line, but see British American Oil Co's, ease, infra.
I ii»ler tin- Inter-State Commerce Act it has been held that a 
through tariff on a joint line is not the standard by which 
til- separate tariff of either company is to be measured or con
demned; Chicago l!.W. Co. v. Osborne, 52 Fed. Rep. !H7.

Through (i.r., joint) rates are not required 1o be made on 
a strictly mileage basis, but mileage is, as a general rule, an 
element of importance; and due regard to distance proportions 
should be observed in connection with the other considerations
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tliat arc material in fixing transportation charges: MeMorra« 
v. Grand Trunk /«’. \Y. Co., 2 l.C. Hep. 604.

Under section 397 neglect to tile this tariff renders the goods 
carried over a continuous route from a point in Canada through 
a foreign country into Canada subject to customs duties pay
able by the company or companies owning or operating part of 
such route in Canada. See section 338, infra, also Grand Trunk 
Gif. Co., v. British American Oil Co., 9 Can. Ry. Cas. 178, 43 
K.C.R. 311. The Hoard has no jurisdiction to restore a joint 
tariff under this section : Davy v. A . St. C. d T. Ry. Co |:{ 
K.C.R. 277.

336 As restarts all tratlie which shall lie carried from 
any point in a foreign country into Canada, or from a foreign 
country through Canada into a foreign country by any nm- 
tinuous route owned or operated by any two or more n,m- 
panies, whether Canadian or foreign, a joint tariff for such 
continuous route shall be duly tiled with the Hoard. 3 IM,v. 
VII., cap. 58, sec. 269.

In Dan ton Bonn! of Trade v. White Bass cC* Yukon By. Co.,
9 Can. Ry. Cas. 190, these sections were considered and an 
order made for the tiling by the Pac ific & Arctic Hy. Co. 
incorporated in West Virginia as well as by the respondents, an 
1’nglish company, of a joint tariff over a continuous route from 
Kkaguay in Alaska across a portion of Hritisb Columbia t> 
White Horse in Yukon territory.

Continuons 337. No company «hall, hy anv combination, t'ontmet. <>r
I-UI riHL'v 1 1 J

Hmik In

agreement, express or implied, or by other means . r devices.
prevent the carriage of goods from being continuous ....... the
place of shipment to the place of destination.

2. No break in bulk, stoppage or interruption made by such 
company shall prevent the carriage of goods from being treated 
as one continuous carriage from the place of to the
place of destination, unless such break, stoppage or interrup
tion was made in good faith for some necessary purpose, and 
without any intent to avoid or unnecessarily interrupt such

continuity. conf jntious carriage, or to evade any of the provisions of this 
Ad. 3 Kdw. VIT., cap. T>8, see. 272.

This section is taken almost verbatim (omitting after “pre
vent” tile words “ftj/ chauffe of time schedule, carriage in differ-

1^26



Sec 338] JOINT TARIFFS. 579

nit cars'*), from section 7, Inter-State Commerce Act. It is 
supplemental to the provisions of section 3, Inter-State Com
merce Act (see section 317 (3)), and should be read and con
strued therewith.

In Hoard of Trade of Troy v. Alabama Midland It.W. Co. 
et ai. ti I.C. Rep. 2, the Inter-State Commerce Commission held 
that the continuity of carriage of freight over a line formed by 
two or more roads, is not broken in fact, and cannot be broken 
in law, by the charge of a local rate by one (or more) of such 
roails as its proportion of the through rate.

This section is not confined to a continuous carriage within 
Canada. It extends to “one continuous carriage from the 
place of shipment to the place of destination,” even though the 
boundary line of a foreign country may be crossed on the route.
So held in lie Grand Trunk It.W. Co., 2 I.C. Rep. 49(>, in the 
case of shipments from Buffalo, Black Rock, and Suspension 
Bridge, in the United States, to Hamilton, Blindas, and several 
other points in Canada, where a rebate was made to certain 
consignees in Hamilton, Dundas, etc., and denied to others.

338. Joint tariffs shall, as to the filing and publication ruing end 
thereof, be subject to the same provisions in this Act as are"' Hut 
applicable to the filing and publication of local tariffs of a 
similar description ; and upon any such joint tariff being so 
duly filnl with the Board the company or companies shall, until 
such tariff is superseded or disallowed by the Board, charge 
flu- toll or tolls as specified therein : Provided that the BoardPruvlio- 
may except from the provisions of this section the filing and 
publication of any or all passenger tariffs of foreign railway 
companies.

2. The Board mav require to be informed bv the company infomm 
of tli. proportion of the toll or tolls, in anv joint tariff filed. Hoard may

require.
which it or any other company, whether Canadian or foreign, 
is to receive or has received. 3 Edw. VII., cap. 58. sec. 273.

In (Irand Trunk Jtu. Co. v. Rritish American Oil Co.. 9 Can.
Rv Cas. 178. 43 S.C.R. 311. tin- Indianapolis Southern Ry. Co. 
filed :i joint tariff giving through rates from a point in Southern 
Indiana to Toronto : the Grand Trunk having filed an “excep
tion” to the rates in the tariff refused to accept their propor
tion of the through rate and deliver the traffic at destination.

■ation by the consignee for an order fixing the rates, 
it was In-Id that the procedure under section 338 must be fol-

9924
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lowed, thiit the tariff when tiled remained in force and was hind, 
ing upon the Grand Trunk till disallowed by the Board upon 
application for that purpose.

when- 339. The company shall deposit and keep on file in a con
larltli may .
Reacted vvmvnt place, open lor the inspection of the public during office 

hours, a copy of each of its tariffs, at the following plum 
respectively :—

standard (•) Standard passenger and freight tariffs at every station 
UrMil1, <ir office of the company where passengers or freight respec

tively, are received for carriage thereunder;
urimT1 (6) Special passenger and freight tariffs, at every station

or office of the company where passengers or freight, respec
tively, are received for carriage thereunder, and, as to such 
freight tariffs, as soon as possible, at each of its stations or 
offices to which freight traffic is to be carried thereunder:

competi- (c) Competitive tariffs, at each freight station or office of 
ti?e uiiffe. (,ol„pany where goods are to be received and delivered 

thereunder;
joint tariffs (</) Joint tariffs for traffic passing over any continuous
111 CuiihiIh. _ .

route in Canada, operated by two or more companies, at each 
freight station or office where traffic is to be received, ami at 
each freight station to which such tariffs extend; 

joint tariffs (r) Joint tariffs for traffic passing over any continuous route
or foreign. operated by two or more companies, whether Canadian or 

foreign, from a point in Canada through a foreign country 
into Canada, or from any point in Canada to a foreign country, 
at each freight station or office where such traffic is to he 
received, and at each freight station or office in Canada to 
which it is to be carried as its destination; 

idem. (/) Joint tariffs for traffic carried by any continuous route
owned or operated by two or more companies, whether Can
adian or foreign, from any point in a foreign country into Can
ada, or from a foreign country through Canada into a foreign 
country, at each freight station or office in Canada to which 
such tariffs extend.



Sec. J391 JOINT TARIFFS. 581

2. The company shall keep on tile at its stations or offices, i reigiu
... . iii- , , vlHfwillca-where freight is received and delivered, a copy of the freightu»"» 

classification, or classifications, in force upon the railway, for 
inspection during business hours.

3. The company shall |xwt up in a prominent place at each souettob* 
of its stations where passengers or freight, respectively, areiutionYi 
received for carriage, a notice in large type directing the pub- whim*
lie attention to the place in such station where tin* passenger ortohieVec60 
freight tariffs, respectively, are kept on file for public inspec
tion during business hours, and the station agent, or person in 
charge at such station, shall produce to any applicant, on 
request, any particular tariff in use at that station which he 
may desire to inspect.

4 Notwithstanding anything in this section, the Board may Power of
. ... .. . Bonn I hn to

in addition to or in substitution for the publication of auvpublication
, . of tarin*.

tariff required by this section, by regulation or otherwise, 
determine and prescribe the manner and form in which any 
such tariff shall Is* published or kept open by the company for 
public inspection, and may exempt from any such publication May
r . , exempt.
any competitive tariffs, or any joint tariff for traffic carried 
by any continuous route,—

a) operated by two or more companies, whether Canadian 
or foreign, from a point in Canada through a foreign country 
into Canada, or from any point in Canada to a foreign coun
try ; or,

(ft) owned or operated by any two or more companies, 
whether Canadian or foreign, from any point in a foreign 
country into Canada, or from a foreign country through Cun 
ada into a foreign country. 3 Edw. VII., cap. 58, sec. 274.

This section follows generally upon the lines of section (> of 
the Inter-State Commerce Act as amended known as the “l*ub- 
lii'Ufi Station,” except that the freight and passenger tariffs 
must he posted up in two conspicuous places in every depot, 
station, or office where passengers or freight respectively are 
received for transportation, in such form that they can be 
accessible to the public. A practice seems to have prevailed in



Contract*,
fairing

liability.

Board. °f

Board may 
pri-«cribe

tlu* I'nited States of stating the place where such tariffs could 
he seen. This, it was decided, was not a compliance with the 
Inter-State Commerce Act: llca v. Mobile d; Ohio A*.IV. Co., 
7 l.C.C. Hep. 4.1 ; Johnson v. Chicago St. P., M. <i* O. Vf. IV. Co., 
9 l.C.C. Hep. 221. It lias been adopted in this section, however, 
as more convenient, as such tariffs in practice are frequently 
removed unless kept in a secure place.

In the same section of the Inter-State Commerce Act, all 
terminal charges, storage charges, icing charges, and all other 
charges which the Commission require, are required to be 
stated separately in the schedules or tariffs of rates and charges 
for the transportation of property. In this Act the interpre
tation clause, section 2 (30), toll or rate includes such charges, 
hut there does not appear to he any particular provision requir
ing these to he separately specified.

Central Provision» respecting Carriage.

340. Xo contract, condition, by-law, regulation, declaration 
or notice made or given by the company, impairing, restricting 
or limiting its liability in respect of the carriage of any traffic, 
shall, except as hereinafter provided, relieve the company from 
such liability, unless such class of contract, condition, by-law, 
regulation, declaration or notice shall have been first author
ized or approved by order or regulation of the Board.

2. The Board may, in any case, or by regulation, determine 
the extent to which the liability of the company may be so 
impaired, restricted or limited.

3. The Board may by regulation prescribe the terms and con
ditions under which any traffic may be carried by the company 
3 Hdw. VII., cap. 58, see. 275.

This section was introduced by the Act of 1903. it should he 
read with section 284 f7). In the notes to section 284 then* is a 
full discussion of the classes of cases in which contracts may Ik- 
made limiting the company’s liability. Such contracts must 
now be first approved hv the Board.

Canadian Classification No 14. effective 1st January. 1909. 

Canada Gazette, contains a number of “Special Regulations and 
Conditions’* with regard to such contracts, some of which are 
here noticed.
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By rule 7 “Owner’s Risk” is recognized, in the case of 
articles so marked in the classification. There is also u provi
sion that if the shippers decline to accept receipts so endorsed, 
tin goods may be received on ordinary shipping notes and 
receipts without such endorsement, at 50 per cent, in addition 
to the rates which would be charged if shipped at owner's risk 
oiid rt leased, with the exception of plate or mirror glass, for 
which special provision is made. See Cobban v. Canadian Paci
fic //.IV. Co., 26 O.R. 732.

Special provisions are made in this Classification for the car 
riage of live stock, referred to by McMahon, J., in Bobertson v.
(innul Trunk //.IV. Co., 21 O R., at p. 85, and the terms, on 
which owners or drovers may be taken free on tile same train 
with their live stock in consideration of their assuming the 
risks and obligations mentioned in the contract to lie signed by 
them. See Bieknell v. Grand Trunk //.IV. Co., 26 A R. 431.
The rates and classification of live stock are lin ed upon a maxi
mum value, in ease of horses of $100, cattle $50. etc, each fully 
released in accordance with the t Tins of th-ir Social Live 
Stock Transportation Contracts. There me furth r special 
regulations for live stock ami valuable animals to be taken by 
special arrangement as to values and rates where not released.
See p. 4t> of classification.

Provision is also made that should the shipper decline to 
ship at “Owner’s Risk” as specified and defined in this class
ification any article shewn ns to be so carried, the articles will 
lie carried subject to the terms and conditions of the bill of 
lading approved by the Hoard of Railway Commissioners for 
Canada, in which case twenty-five per cent, over and above the 
rates which would be payable if such articles were shipped at 
“Owner’s Risk” will be Aarged (page 4) with a number of 
similar provisions for analogous eases. These provisions are of 
course subject to revision from time to time by the Hoard and 
are considered and upheld in Mercer v. Canadian Pacific By.
Co., 17 O.L.R. 585, 8 Can. R.v. Cas. 372, and Sufhrrland v 
Brand Trunk By. Co., 8 Can. Ry. Cas. 389; 18 O.L.R. 139, and 
cases there collected.

341 Nothing in this Act shall be construed to prevent,— JJ**,

(a) the carriage, storage or handling of traffic, free or at (iovero. 
reduced rates, for the Dominion, or for any provincial orJJJJJJJk 
municipal government, or for charitable purposes, or to or
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from fairs r.nd expositions for exhibition thereat, or the ear 
riage, free or at reduced rates, of destitute or homeless per
sons, transported by charitable soeieties, and the necessary 
agencies employed in such transportation;

i mm - (b) the issuing of mileage, excursion or commutation pas-
graitto, etc

senger tickets, or the carriage at reduced rates, of immigrants 
or settlers and their goods or effects, or any member of any 
organized association of commercial travellers with his bag
gage;

tilrhaxe (c) railways from giving free carriage or reduced rates to 
•"d . their own officers and employees, or their families, or to former
tw”venym <,niployees °f any railway, or for their goods and effects, or to 

members of the provincial legislatures or of the press, or to 
members of the Interstate Commerce Commission of the Pnited 
States and tin* officers and staff of such commission, and for 
their baggage and equipment, or to such other persons as tin* 
Board may approve or permit ; or, (As amended 9-10 Ed. VII. 
cap. 50, see. 11.

((f) the principal officers of any railway, or any railway 
or transportation company, from exchanging passes, or free 
tickets with other railways, or railway or transportation com 
panics, for their officers and employees and their families, or 
their goods and effects:

Provided that the carriage of traffic by the company under 
this section may, in any particular ease, or by general régula 
lion, be extended, restricted, limited or qualified by the Board. 
• I Kdw. VII., rap. 58, see. 275, sub-see. .‘1.

This section is similar to section 22 of the I. C. <\ Act with 
appropriate changes corresponding to the different political 
conditions of the two countries.

Some portions of this section in tin- I. C. C. Act have been 
omitted, # .#/. “Nothing in this Act contained shall in any way 
abridge or alter the remedies now existing at common law or 
by statute, but the provisions of this Act are in addition to 
such remedies ; nothing in this Act shall prevent the issuance 
of joint interchangeable mileage tickets with special privileges 
as to the amount of free baggage.”
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In the Bran Commutation Hate Case, Wtganast v.
(irawl Trunk I!if. Co., H Can. Hy. Cas. 42 and HIM, the Company 
was held to he within its rights under this section in issuing 
ml need fare tickets lietween Toronto and Oakville, a distance 
of 21 miles, on a different line of railway, and refusing to issue 
such tickets between Toronto and Brampton, a distance of 
21.14 miles; it was held in that ease that no unjust discrimina
tion against Brampton and in favor of Oakville had lieen

In a subsequent ease the City of Toronto applied for an 
order under sections .415, 417, 42.4, 441 and 77 compelling both 
Railway Companies (G.T.R. and C.IMI ) to cease discriminat
ing unjustly between certain towns adjacent to the city as to 
commutation passenger tickets between such towns and city.
The Railway Companies contended that under this section tin- 
granting of such commutation rate was a matter absolutely 
in the discretion of the company, and that such discrimination 
is not controlled by section 77 or any other section of the Act 
A special case was submitted for the opinion of the Supreme 
Court October (1909) sittings upon the question of law involved 
in this contention, and it was decided that section 77 applied— 
not yet reported, October, 1910.

342. Notwithstanding anything in this Act, the Board mayjmjs* 
make regulations permitting the company to issue special rate 
notices prescribing tolls, lower than the tolls in force upon the 
railway, to Is* charged for specific shipments between points 
u pen the railway, not I icing competitive points, if it considers 
that the charging of the special tolls mentioned in any such 
notices will help to create trade, or develop the business of the 
company, or be in the public interest, and not otherwise con
trary to the provisions of this Act.

2 Kverv such special rate notice, or a duplicate copy there N„ue<-to 
of. shall be filed with the Board, and shall exist merely for the with'd 
purpose of giving effect to the special rate charged for the °*r 
qs-rifie shipment mentioned therein. 4 Edw. VIT., cap. 58, 
see. 275.

Prior to the Act of 1904 coming into force certain railway 
companies had granted a reduction of 25 per cent, in freight 
rates on the material for construction and machinery for 
equipment of new industries. The Board refused to authorize 
the continuance of such reductions under sub-section 4 of see

5
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tion 275, supra. It was livid by the Hoard (Hlair, Chief Cum 
missioner) that a separate must lx* made in each
ease and llmt such authority could not lie given in general 
terniN. I»Y Canadian lit ip lit Association d* Indus! rial ( orpor 
allons, 3 Can. Hy. Cas. 427.

An application hy the (Irand Trunk R.W. Co. for authority 
to reduce the rates on bituminous coal to a certain place, used 
for manufacturing purposes, hy 10 cents per ton below the pub 
liahed rate charged to other shippers, was refused, on the 
ground that even if it were proved that certain manufacturers 
were unable to pay the high rate and carry on business success
fully, the allowance of a reduction in the freight rate < n any 
article of merchandise to one class of shippers, and tin refusal 
of the same rate to another class, is unjust discrimination, and 
forbidden by section 252 (1903). Manufacturers1 ('oat Hates 
Case. 3 Can. Ry. Cas. 438. Castle v. Italto. d* Ohio It. Co., s 
I.C.C. Hep. 333.

343 The company shall furnish free transportation upon 
any of its trains, for members of the Senate and House of Com
mons of Canada with their baggage, and also for the members 
of tin- Hoard, and for such officers and staff of the Hoard as the 
Hoard may determine, w r baggage and equipment, and
shall also, when required, haul free of charge any car provided 
for the use of the Hoard. 3 Edw. VII., cap. 58, see. 275.

Collection of Tolls.

M«y in- 344. In case of refusal or neglect of payment on demand of
enforced many court, any lawful tolls, or any part thereof, the same shall be recover

able in any court of competent jurisdiction. 3 Edw. VII., 
cap. 58, sec. 280.

M«iueand 345. The company may, instead of proceeding as aforesaid 
SdNsub- for the recovery of such tolls, seize the goods for or in respect 

whereof such tolls are payable, and may detr'n the same until 
payment thereof, ami in the meantime the said goods shall be 
at the risk of the owners thereof.

2. If the tolls are not paid within six weeks, and, where the 
goods are perishable goods, if the tolls are not paid upon

Memlit-r»

mviil Mini
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demand, or such goods are liable to perish while in the pos
session of the company by reason of delay in payment or taking 
delivery by the consignee, tin company may advertise and sell 
the whole or any part of such goods, and, out of the money 
arising from such sale, retain the tolls payable and all reason.proceed*, 
able charges and expenses of such seizure, detention and sale.

3. The company shall pay or deliver the surplus, if any,surpiiM. 
or such of the goods as remain unsold, to the person entitled 
thereto. 3 Edw. VII., cap. 58, see. 280.

These sections correspond with slight changes to sections 
234 and 235 in Act of 1888 and section 17 in Act of 1879, 43

In Ihilliii v. (Irani! Trunk AMV. Co., 4 Can. Ry. Cas. 304, 
it was held that any claims for damages for premature or 
improvident sales should lie prosecuted by action in the Pro
vincial Courts. Tlie Board has jurisdiction to enforce the pro
vision as to the disposal of the surplus which necessarily 
involves the authority (possessed under the other provisions of 
the Act) to determine the legality of the Company’s claim to 
tolls, ibid., p. 320.

This section is considered in Ctisdrll v. Kingston <f* Pembroke 
/MV. Co.. 18 O.L.R. 109, 9 ('an. Ry. (’as. 73.

346 If any goods remain in the possession of the company vmiaimed 
unclaimed for the space of twelve months, the company may 
thereafter, and on giving public notice thereof by advertise
ment for six weeks in the oflieial gazette of the province in 
which such goods are, and in such other newspapers as it 
deems necessary, sell such goods by public auction, at a tim<,He|e 
and place which shall be mentioned in such advertisement, and 
out of the proceeds thereof, pay such tolls and all reasonable pr,H"w*<1" 
charges for storing, advertising and selling such goods.

2. The balance of the proceeds, if any, shall be kept by the B»1*"**' 
company for a further period of three months, to be paid over 
to any person entitled thereto. 3 Edw. VIT., cap. 58, see. 280.

347 In default of such balance living claimed before the*],,mvllllm 
expiration of the period last aforesaid, the same shall lie 
deposited with the Minister of Finance for the public uses of
Canada.
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2. Such halancv may he claimed by the person entitled 
thereto at any time within six years from the date of such 
deposit. .‘1 Kdw. VII., cap. 58, sec. 280.

This section corresponds with slight changes to sections 23G 
and 237 in Act of 1888 and concluding portion of section 17 
in Act of 1879.

In Wonhn v. Canadian Vacijic AMV. Co., 19 O.It. (152, tic- 
eided under the same provisions in tilt1 Act of 1879 that the 
goods must remain in the defendant’s possession for at least 
a year, unless the tolls have been demanded from the persons 
liable, it was held that the whole section must he read together, 
which shews that a demand is required. A post-card addressed 
to the plaintiff’s address is not a sufficient demand, unices it is 
shewn to have reached him.

Kxprrst Tolls.

348 All express tolls shall In* subject to the approval of the 

Board.
2. The Board may disallow any express tariff or any portion 

thereof which it considers unjust or unreasonable, and shall 
have and may exercise all the powers with respect to express 
tolls and such tariffs as it has or may exercise under this \ct 
with respect to freight tolls and freight tariffs; and all the 
provisions of this Act applicable to freight tolls ami freight 
tariffs, in so far as such provisions are applicable and not 
inconsistent with the provisions of this section and the five next 
following sections, shall apply to express tolls and tariffs, 
fi Kdw. VII., cap. 42, see. 27.

349. Tariffs of such express tolls shall he filed with the 
Board and shall be in such form, size and style and give such 
information, particulars and details as the Board, from time to 
time, by regulation or by order in any particular case, pre
scribes. (I Kdw. VII., cap. 42, see. 27.

350 No company shall carry or transport any goods hy 
express, unless and until the tariff of express tolls therefor or 
in connection therewith has been submitted to and filed with 
the Board in the manner hereinbefore provided ; or. in the case
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of competitive tariffs, unless such tariffs are tiled in accordance 
with the rules and regulations of the Board made in relation 
thereto, or in any case where sueh express toll in any tariff has 
liven disallowed by the Board. (I Edw. VII., cap. 42. see. 27.

The penalty for carrying by express without tiling tariff, 
etc., is by section 40.1 a sum not exceeding $100 for each offence.

351. No express toll shall he charged in respect of whichJ®»«J®**» 
there is default in such tiling, or which is disallowed by theJJJ1 nUsd 
Hoard : Provided that any company, person or corporation •w,roved- 
which was, immediately previous to the thirteenth day of 
July, one thousand nine red and six, charging express 
tolls, may, without sueh tiling or approval, for a period of six 
months next after the last mentioned date, or for sueh further 
period as the Board allows, charge such express tolls as such 
company, person or corporation, immediately previous to the 
said date, might lawfully have charged, ti Edw. VII . cap. 42. 
eec. 27.

352 The Board may by regulation, or in any particular Bohoi m*y 
••use, prescribe what is carriage or trans|»ortation of goods by li>
express, or whether goods are carried or transported by express 
within the meaning of this Act. h Edw. VII.. cap. 42, see. 27.

353. No contract, condition, by-law. regulation, declaration owstiooee 
nr notice ' or given by any company or any person or eor- 
parution charging express lolls impairing, restricting or limit by 
ing the liability of such company person or corporation with 
respect to the collecting, receiving, earing for or handling of 
any goods for the purpose of sending, carrying or transporting 
them by express, or for or in connection with the sending, 
carrying, transporting or delivery by express of any goods, shall 
have any force or effect unless first approved by order or 
regulation of the Board.

2 In order to allow time for the companies, persons and 
corporations to comply with the provisions of this section, all£^!llract8, 
contracts, conditions, by-laws, regulations, declarations or

4
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notices within the meaning of this section lawfully in use 
immediately previous to the thirteenth day of July, one thou
sand nine hundred and six, may continue to he used and shall 
have effect until such later date as the Board may by older, in 
any ease, or by regulation, fix and allow.

3. The Board may in any ease or by regulation,—
(a) determine the extent to which the liability of such com

pany, person or corporation may he so impaired, restricted <v 
limited; and,

(5) prescribe the terms and conditions under which goods 
may he collected, received, eared for or handled for the pur
pose of sending, carrying or transporting them by express, or 
under which goods may he sent, carried, transported or 
delivered hy express by any such company, person or corpora 
lion, ti Edw. VII., cap. 42, sec. 27.

During the pending general investigation of the business 
of express companies interim orders have been made by tin* 
Board under the last section further approving the present 
forms of the contracts, conditions, etc., in use by express com
panies. See notes to .1 nuira v. Dominion Express Co., (> Can. 
Hy. ( as 309, 13 O.L.R. 211

In the latter ease it was held hy the Divisional Court per 
Boyd, (\. that the defendants were common carriers and liable 
for acts of negligence that the agencies they employ for th* 
transaction of their business (whether independent lines of 
railway or not ) are all accounted their employees, agents nr 
servants. See also the discussion in that ease as to the condi
tions in form of receipt in use by defendants.

354. Every company and every person and corporation 
charging express tolls shall make to the Board an annual return 
of its capital, business and working expenditure, and such other 
information and particulars, including a statement of unclaimed 
goods, as the Board directs.

2. Such return shall be made in such form, covering such 
period, and at such time, and shall be published in such man
ner, as the Board from time to time directs, (> Edw. VII., 
cap. 42. sec. 27.



Sect 355-3601 TELETHONS TOI.I*. 591

Teleph /#. Toll*.

355 360. These sections were repealed and new sections 
substituted by 7-8 E. VII. c. (11. Part 1 of this Act is here 
given in full. In section 4, will he found the legislation corre
sponding to sections 355-360 of the Kailway Act.

PART 1.
Intvrpre-
•"hubmI.”

1. In this Part unless the context otherwise require*,— 
mz) “Board” means the Board of Railway Commissioners

of Canada;
(b) “company” means a railway company or person 

authorized to construct or operate a railway, having authority 
to construct or operate a telegraph or telephone system or line, 
and t<> charge telegraph or telephone tolls, and includes also tele
graph and telephone companies and every company ami person 
within the legislative authority of the Parliament of Canada hav
ing power to construct or operate a telegraph or telephone system 
«•r line and to charge telegraph or telephone tolls;

(r) “special Act” means any Act under which the com- 
pan y has n rity to construct or operate a telegraph or tele
phone system or line, or which is enacted with special reference 
to any such system or line, and any letters patent I
a 's authority to construct or operate a telegraph or
telephone system or line, granted under any Act, and the Act 
undvr which such letters patent were granted, and includes 
the Telegraph* Act and any general Act relating to telegraphs 
or telephone*;

dt “telegraph” includes wireless telegraph, and marine 
vlvvtric telegraph or cable; (As amended 0-10 fidw. VIT. cap. 57,

- “telegraph toll” means and includes any toll, rate or 
liargv to lie charged by the company to the public or to any

person for the transmission of messages by telegraph, or by 
any marine electric telegraph or cable system whereby mes
sie > nre transmitted from, to or through Canada. (As 
anivudcd. 0-10 Ed. VII. cap. 57, sec. 2.)

4
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.lurtwdlc 2. Tin* Hoard shall have jurisdiction to inquire into, hear 

and determine any application hy or on behalf of any party 
interested complaining that any company or person has failed 
to do any act. matter or thing required to Ik* done hy Tin Rail 
inifi Ad or this Part or the special Act, or by any regulation, 
order or direction made thereunder by the Governor in Cuiui 
eil. the Minister, the Board, or any other authority, or that any 
company or person has done or is doing any act, matter or 
thing contrary to or in violation of Tin Railway Act or this part 
or the special Act, or any such regulation, order or direction, 
or requesting the Board to make any order, or give any dire 
tion. sanction or approval which by law it is authorized to 
make or give, or with respect to any matter, act or thing which 
by 77#- Railway Act or this Part or the special Act or by any 
such regulation, order or direction is prohibited, sanctioned nr 
required to lie done.

2. The Board may order and require any company or per 
son to do forthwith, or within or at any specified time, and m 
any manner prescribed by the Board, so far as is not ineonsist 
ont with The Railway Act or this Part or the special Act, any 
aet, matter or thing which such company or person is or may Ik* 
required or authorized to do under tin* said Acts or any of 
them or this Part, ami may forbid the doing or continuing of 
any act, matter or tiling which is contrary to the said Acts er 
any of them or this Part; and shall for tin* purposes .1 th> 
Part have full jurisdiction to hear and determine all matters 
whether of law or of fact.

< inlvn- mid 

gi-iivntlly

fur x min

3 The Board may make orders and regulations with respect 
to any matter, act or thing which by Tin Railway Ai l or this 
Part or the special Aet is sanctioned or required to h< done or 
prohibited, and generally for carrying tin* said Acts and this 
Part into effect,

2. The lioanl may, by regulations, prescribe penalties wlien 
not prescribed by Tin Railway AcI or this Part or tin special 
Act, to which every company or person which or who offends
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against any regulation made under this section shall he liable; 
provided that no such penalty shall exceed one hundred dollars.

3. The imposition of any such penalty shall not lessen 
affect any other liability which any company or person may 
have incurred.

4 Notwithstanding anything in any Act heretofore passed ;ÿ[^al 
by Parliament, all telegraph and telephone tolls to he charged 
by the company shall be subject to the approval of the Hoard.

2. The company shall file with the Board tariffs of any tele £‘,"2*ol 
graph or telephone tolls to Ik* charged, and such tariffs shall he 
in such form, size and style and give such information, par 
ticulars and details as the Board, from time to time, by régula 
tion, or in any particular case, prescribes, and the company 
shall not charge, and shall not be entitled to charge, any tele 
graph or telephone toll in respect of which there is default in 
such tiling, or which is disallowed by the Board : Provided that i-mvi».. 
any company, previous to the first day of May, one thousand 
nine hundred and eight, charging telegraph or telephone tolls 
may. without sue i tiling and approval, for a |>eriod of four 

after tins Part comes into force, or for such further 
period as the Board allows, charge such telegraph or telephone 
tolls as such company was immediately previous to the said 
date authorized by law to charge, unless in the meantime the 
Board in the ease of any eoptpany disallows any of such tolls.

! Such telegraph and telephone tariffs may he dealt with by 
tin Board in the same manner as is provided by The Railway Ktwon* 
Ad, with respect to * freight tariffs; and all the pro- Kltt*
visi .ns of The Railway Act, except as to publication under torm" 
section :;:!!! thereof, applicable to companies thereunder with 
respect to standard freight tariffs and tolls, shall, in so far as 
they are applicable and not inconsistent with this Act, apply 
to the company with respect to such telegraph ami telephone 
tariffs and tolls.

4 The Board may. by regulation or otherwise, determine, 
and prescribe the manner and form in which any tariff or tar

•18 ILL.
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itfs of telegraph or telephone toll» shall be published or kept 
open for public inspection.

5. Whenever any company or any province, municipality or 
corporation, having authority to construct and operate, or to 
operate, a telephone system or line and to charge telephone 
tolls, whether such authority is derived from the I’arliameut of 
Canada or otherwise, is desirous of using any long distant* 
telephone system or line owned, controlled or operated by any 
company, in order to connect such long distance telephone 
system or line with the telephone system or line operated or 
to In* operated by such first mentioned company or by such 
province, municipality or cor|>oration for the purpose of obtain 
ing direct communication, whenever required, between any tele
phone or telephone exchange on the one telephone system or 
line and any telephone or telephone exchange on the other 
telephone system or line, ami cannot agree with the company 
with respect to obtaining such use, connection or communica
tion, such first mentioned company or province, municipality 
or corporation may apply to the Board for relief, and the 
Board may order the company to provide for such me. con
nection or communication, upon such terms as to compensa
tion as the Board deems just and expedient, and may order and 
direct how, when, where, by whom, and upon what terms and 
conditions such use, connection or communication shall be had. 
constructed, installed, operated and maintained.

*o— (>. Upon any such application the Board shall, in addition
etui ui t* to anv other consideration affect ing the ease, take into consider- 

at ion the standards, as to efficiency and otherwise, of the appar
atus and appliances of such telephone systems or lines, and 
shall only grant the leave applied for in ease and in so far as. 
in view of such standards, the use, connection or communica
tion applied for can, in the opinion of the Board, he made or 
exercised satisfactorily and without undue or unreasonable in
jury to or interference with the telephone business of the com 
pony.
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7. Where the telephone system or line operated by the com- fjfÿ' 
puny is used or connected, for purposes of communication •*» iïïJjjg; 
aforesaid, with the telephone system or line operated by anothertsrlfl 
company or by any such province, municipality or corporation, 
whether the authority of such province, municipality or cor
poration to construct and operate or to operate such telephone 
system or line is derived from the Parliament of t’anada or 
otherwise, and whether such connection or communication has 
been previously or is hereafter established either by agreement 
of the parties or under an order of the Hoard, the provisions of 
The Hailwait Act with respect to joint tariffs, in so far as they 
are applicable and not inconsistent with this Part or the special 
Act, shall apply to such company r companies and to such 
province, municipality or corporation ; and the Board shall jjjjjjjj* 
have, for the enforcement of its orders in this respect, in addi-ordere 
tion to all other powers possessed by it therefor, the power to 
order a discontinuance of such connection or communication 
between such different telephone systems or lines.

H. All contracts, agreements and arrangements between the *ork,n« 
company and any other company, or any province, municipal- 
ity or corporation having authority to construct or operate abyB<wrd 
telephone or telegraph system or line, whether such authority is 
derived from the Parliament of Canada or otherwise, for the 
regulation ami interchange of telephone or telegraph messages 
or service passing to and (rom their respective telephone or 
telegraph systems and lines, or for the division or apportion
ment of telephone or telegraph tolls, or generally in relation to 
the management, working or operation of their respective 
telephone or telegraph systems or lines, or any of them, or any 
part thereof, or of any other systems or lines operated in con
nection with them or either of them, shall be subject to the 
approval of the Board, and shall lie submitted to and approved 
by the Board before such contract, agreement or arrangement 
shall have any force or effect. (As amended. 9-10 Ed. VII.
■ap. f>0, sec. 13, and Idtm, cap. 57, nee. 3.
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Applica
tion of 
proviNiona 
of Railway 
Act

5. Tin* several provisions of The Hail way Act with respect to 
the jurisdiction of the Hoard, practice and procedure upon 
Governor in Council, offences and penalties, and the other pro
visions of the said Act (except sections 9, 79 to 243, both inclu
sive, 250 to 289, both inclusive, 294 to 314, both inclusive, 346 
to 354, both inclusive, 361 to 396, both inclusive, 405 to 431, 
both inclusive), in so far as reasonably applicable and not in
consistent with this Hart or tin* special Act, shall apply to the 
jurisdiction of the Hoard and the exercise thereof, created and 
authorized by this Act, and for the purpose of carrying into 
effect the provisions Hart according to their true iutcut
and meaning and shall generally to companies within
the purview of this Hart.

Interpre- 2. In and for the purposes of such application,—

(a) “company” shall mean a company as above defined ;

"Kail (b) “railway” shall mean all property real and personal
and works forming part of or connected with the telegraph ur 
telephone system or line of the company ;

(r) “toll” or “rate” shall mean telegraph or telephone 
lull.

•Trame. (d) “traffic” shall mean the transmission and other deal
ings with telegraph and telephonic messages, and shall include 
messages transmitted from Canada to any other country by 
means of any marine electric telegraph or cable line; or, to Can 
ada from any other country by the like or similar means : or 
through, or into, or from any part of Canada by means of any 
marine electric telegraph or cable lines acting in conjunction 
with land lines or by land lines acting in conjunction with 
marine electric telegraph or cable lines, by means of a tlirough 
route or otherwise. (As amended, 9-10 Ed. VII. rap. f»7, 
see. 4.)

Repeal 6 Sections 355 to 360 of The Hail way Act, both inclusive,
are repealed.

Commence- 7. This Hart shall come into force upon proclamation "I the
ment of
i «n i Governor in Council.

5
7
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By Proclamation, Canada Gazfttr, Vol. XL1I ; |>. 2225; 
this part came into force Feb. 8th, 1909.

See the Act respecting the rates and facilities of ocean cable 
companies, etc., printed at page 659, post.

Rates for Electrical Power, Etc.

360a. Where, in any case, water-power has been acquired in <ii»putw 
under lease from the Crown for the development of electricity. i««i**»f 
and a condition or provision of such lease is, in effect, that in power end

* _ ' »ppl leant
the case of anv dispute arising or non-agreement between tin-11 •ijciri-w _ cl I y Hoard
lessee from the Crown and an ant for the purchase of
electricity so developed as to the price to lie paid for such 
electricity the Board shall determine and fix such price, then, 
and in any such case, the Board shall have power to determine 
and fix the maximum price which the lessee may demand from 
such applicant, anti at which the lessee shall furnish such 
electricity if the applicant shall then require it.

2. For the purpose of determining and fixing such price power*of 
the Board may enter on and inspect the property leased frommi<h 
the Crown and all erections and machinery thereon, and may 
examine all papers, documents, vouchers, records and books 
of every kind, and may order and require the lessee and any 
other persons to attend before the Board and be examined 
on oath, ami to produce all papers, documents, vouchers, re
cords and hooks of every kind ; anti for the purposes aforesaid 
the Board shall have all such powers, rights and privileges ns 
an- vested in a superior court. 8-9 Ed. VII., e. 31, s. 1.

5



PART XII.

Agreement 
for ml.-. 
li'H'c or 
amalgam*-

A^iproval

hoMcra.

to recom- 
nifiiil aaiie*

Notice In 
Cimnda

Action of

Agreements.

Amalgamation Agreements 361-363.

Traffic Agreements 364.

361. Where the company is authorized, by any Special Act 
the Parliament of Canada to enter into an agreement with any 
other company for selling, conveying or leasing to such com
pany the railway and undertaking of the company, in whole or 
in part, or for purchasing or leasing from such company the 
railway and undertaking of such company, in whole or in part, 
or for amalgamation, such agreement shall be first approved by 
two-thirds of the votes of the shareholders of each company, 
party thereto, at an annual general meeting, or at a special 
general meeting, of each company, called for the purpose of 
considering such agreement, at each of which meetings share
holders representing at least two-thirds in value of the capital 
stock of each company are present or represented by proxy.

2. Upon such agreement being so approved, and duly exe
cuted it shall be submitted to the Hoard with an application for 
a recommendation to the Governor in Council for the sanction 
thereof.

3. Notice of the proposed application for such recommenda
tion shall be published in the Canada Gazette for at least one 
month prior to the time, to be stated therein, for the making of 
such application, and also, unless the Hoard otherwise orders, 
for a like period in one newspaper in each of the counties or elec
toral districts through which the railway to be sold, leased or 
amalgamated, runs, in which a newspaper is published.

4. Upon such notice being given the Hoard shall grant or 
refuse such application, and upon granting the same shall make

|59K|
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a recommendation to the Governor in Council for the sanction 
of such agreement.

5. Upon such agreement being sanctioned by the Governor 
in Council, a duplicate original of such agreement shall lie filedwllclio*- 
in the office of the Secretary of State of Canada; and there
upon such agreement shall come into force and effect, andNoU‘‘*‘ 
notice thereof shall be forthwith given in the Canada Gazette.

(i. The production of the Canada Gazette containing Kiieli 
notice shall be prima facie evidence of the requirements of this 
section being complied with. 3 Edw. VII., cap. 58, sec. 281.

Power to amalgamate. Amalgamation without express stat
utory authority is a delegation by one company to another of 
the powers conferred upon it by Act of Parliament and as such 
is unlawful: Hodges on Railways, 7th Ed. 54; Great Northern 
/.MV. Co. v. Pastern Counties It.IV. Co., 9 Hare 306. Michigan 
Ci ntrai R.W. Co. v. Welleans, 24 S.C.R. 309; and it is equally 
unlawful on grounds of public policy for a railway company 
to agree to abstain from exercising its charter powers: Mon
treal, etc.. It.W. Co. v. f'hateauguag, etc., hMV. Co., 35 S.C.R.
48. 4 Can. Ry. Cas. 83. If such an agreement is brought alunit 
in any manner as by the transfer of its stock by one company 
to another without any provision for its restoration, it is 
invalid: Gnat Northern It.W. Co. v. Pastern Cnanties It.W.
Co., supra, and where the London & North Western R.W. Co. 
were to work the lines of the Hirkenhead R.W. Co., using its 
property and plant, and charging a fixed sum for working 
expenses, this was considered to 1m- a virtual amalgamation and 
therefore void: Winch v. Hirkenhead, etc., It.W. Co., HI Jur.
1035. The subject of leasing the line to another and amalgam
ating with it was discussed at length in Carleton, etc., It.W. Co. 
v Great Southern It.W. Co., 21 N.B.R. 339. where it was held 
in an action for an injunction that the Courts would not 
enforce an agreement by one company authorizing another to 
build a separate track alongside its own on its right of way and 
leasing a portion of its lands for that purpose. In Reman v.
It afford. 1 Sim fN.S.) 550. an agreement that two companies 
should work a third company and have perfect control of it 
ami exercise all its rights and work it for twenty-one years, 
was -onsidered to be illegal, but in Midland It.W. Co. v. Great 
Western It.W. Co., L.R. 8 Ch. 841. at p. 858, Mellish, L.J. 
thought that while an agreement which practically amounts to
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a lease and which prevents the lessor company from entering 
into a contract with other companies might be invalid, yet a 
working agreement having no exclusive clauses in it would he 
valid even though the practical effect might he that the lessee 
company was the only one which from its geographical situa
tion could practically work the line, the saving element in the 
latter contract being that the lessor might at any moment when 
it thought it advantageous, work the line again for its own 
benefit or (‘liter into an agreement with some other company 
to do so.

Invalid leases or agreements for amalgamation must, how 
ever, be distinguished from mere working agreements which 
under 8 Viet., cap. 20, sec. Hi (Imp.), as under section 364, 
infra, might be perfectly valid as in Llangelly H.W. Co v 
London, rtc., H.W. Co., L.R. 7 II.L. 550, which provided that 
the defendants should, subject to plaintiffs’ by-laws, have run
ning powers over their lines, should maintain their own staffs 
at plaintiffs’ offices and carry plaintiffs’ traffic, if required 
(but only if required), by the latter. This agreement was up
held as being a mere working arrangement ; but if such an 
agreement required the running company to operate the other s 
lines and guarantee a “toll” which was in effect a guarantee 
of dividends on the former’s stock it would he invalid as a 
complete delegation of its powers : Simpson v. Dennison, 10 
Hare 51, and where receipts were to be brought into one com
mon fund and divided in fixed proportions it would be illegal: 
Charlton v. Sarcastic, etc., CSV. Co., 7 W.R. 731. A mere 
transfer of assets by one joint stock company to another will 
not thereby merge the two companies into one : Maple Leaf Huh 
her Co. v. Brodic, Q.R. 18 S.C. 352.

The cases in England upon the amalgamation of railways 
a*e numerous hut turn generally upon the construction of terms 
contained in the special Acts authorizing such a course. They 
are collected in Ilodges on Railways, pp. 54 to 57, and notes. 
Reference may particularly be made to Shrewsbury, etc., H.W. 
Co. v. Shropshire, etc., H. IV. Co., 6 II.L.C. 113, where the sub
ject of amalgamation was much discussed and it was stated by 
Lord (’ranworth, at p. 131, that a railway company cannot 
grant a lease of its property and lines unless authorized by 
Act of Parliament to do so ; East Anglian H.W. Co. v. Fa<frrn 
Counties li.W. Co., 11 C.H. 775. See also notes to section 364, 
infra.
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362. Upon any agreement for amalgamation coming intoAmeigama- 
effect, as provided in the last preceding section, the companies, 
parties to such agreement, shall, subject to the provisions of this 
Act and the Special Act authorizing such agreement to he 
entered into, be deemed to be amalgamated, and shall form one 
company, under tin name, and upon the terms and conditions in 
such agreement provided, and the amalgamated company shall 
possess and be vested with all the railways and undertakings, ,.owvr6 
and all other the powers, rights, privileges, franchises, assets.ameiimn- 
effects, and properties, real, personal and mixed, belonging to. [^ny0m 
possessed by, or vested in the companies, parties to such 
agreement, or to which they, or any or either of them, may be 
or become entitled; and shall be liable for all claims, demands, 
rights, securities, causes of action, complaints, debts, obliga
tions, works, contracts, agreements, or duties, to as full an 
extent as any or either of such companies was, at or before the 
time when the amalgamation agreement came into effect.
3 E. VII., c. 58, s. 282.

363 Notwithstanding anything in any agreement madcj£jjjwj£ 
or sanctioned under the provisions of the last two preceding<lBime‘ 
sections, every act, matter or thing, done, effected or confirmed 
under or by virtue of this Act or the Special Act, before the 
date of the coming into effect of such agreement, shall be as 
valid ns if such agreement had never eome into effect ; and such 
agreement shall be subject ahd without prejudice to every such 
act, matter or thing, and to all rights, liabilities, claims and 
demands, present or future, which would be incident to, or con
sequent upon such act. matter or thing if such agreement had 
never come into effect.

2. In the case of an agreement for amalgamation, as to nll£.™*‘f*ms 
acts, matters and things so done, effected or confirmed, and aaKRS 
to all such rights, liabilities, claims and demands, the amalga-,.omp*nit'g. 
mated company shall for all purposes stand in the place of and 
represent the companies who are parties thereto, and the gen
erality of the provisions of this section shall not be deemed to
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he restricted by any Special Act. unless this section is expressly 
referred to in such Special Act, and expressly limited or 
restricted thereby. 3 E. VII., c. 58, a. 283.

Apart from such a saving clause as this the Courts will 
always endeavour so to construe legislation approving of am 
algamation so that the rights of those having claims against 
the original companies will lx* protected Therefore an Act 
authorizing the union of two companies and declaring that any 
deed executed by them under the Act should be valid to “all 
intents and purposes in the same manner as if incorporated in 
the Act,” while it gave the companies power to bargain in respect 
of their own rights gave them no legislative authority over 
the rights of third persons: Cagluj v. Cobourg, etc.. /«MV. Co., 
14 Cir. 571; and see Fargeg v. (Irani! Junction /«MV. Co. 4 
O R. 232; and Demurest v. Midland /«MV. Co., 10 P.R. 73. 
Such a saving clause would not in the absence of express 
declaration to the contrary lie construed so as to render a com 
pany taking over another line, liable for claims not recoverable 
against the line so taken over: A11 or neg-General v. Macdonald. 
6 Man. L.R. 372; but where a joint traffic agreement was made 
with the Toronto, (Irey & Bruce R.W. Co., which was attacked 
on the ground of ultra vires, it was held that defendants who 
had taken over that mad and were bound to assume all its con
tracts, the traffic being specially mentioned in the legislation 
sanctioning the amalgamation, were unable to contend that it 
was invalid even though such a contention might have been 
open to tin- Toronto, Grey & Bruce Railway: Owen Sound, tic., 
Co. v. Canadian Pacific hMV. Co., 17 O.R. 691, 17 A.R. 482. 
As to the effect of amalgamation, see Attorncg-Gcncral v. \nrth 
r • U , f u Ci 1806 , 1 Cli 110 I

Traffic Agreements.

Director* 364 The directors inav, at any time, make and enter into 
trail,. ;n,v agreement or arrangement, not inconsistent with the prnvi-
a*reeraent* sions of this or the Special Act, with any other company, cither 

in Canada or elsewhere, for the interchange of traffic between 
their railways or vessels, and for the division and apportion
ment of tolls in respect of such traffic

And agree 2. The directors mav also make and enter into anv ngree- ineiile 1er ment or arrangements, not inconsistent with the provisions of
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this or the Special Act, for any term not exceeding twenty-one 
years,—

(а) for the running of the trains of one company over the Running 

tracks of another company;
(б) for the division and apportionment of tolls in respect ofwvtakmei 

such traffic;

(c) generally in relation to the management and working of Manege-
, , .meat andthe railways, or any of them, or any part thereof, and of working, 

any railway or railways in connection therewith; and,
id) to provide, either by proxy or otherwise, for the appoint-Joint com- 

ment of a joint committee for the better carrying into effect of 
any such agreement or arrangement, with such powers and 
functions as are considered necessary or expedient ; 
subject to the like consent of the shareholders, the sanction of c'0,,dltl0ne 
the (lovernor in Council upon the recommendation of the Hoard, 
application, notices and filing, as hereinbefore provided with 
respect to amalgamation agreements: Provided that publicationftwiw 
of notices in the Canada (iazrtte shall be sufficient notice, and 
that the duplicate original of such agreement or arrangement 
shall, upon being sanctioned, lie filed with the Hoard.

3. The Board may, notwithstanding anything in this section,B"*rd m*y 
by order or regulation, exempt the company from complying
with any of the foregoing conditions, with respect to any such 
agreement or arrangement, made or entered into by the com
pany for the transaction of the usual and ordinary business of 
tin- company, ami where such consent of the shareholders is 
deemed by the Hoard to be unnecessary.

4. Neither the making of any such arrangement or agree-seving. 

nient, nor anything therein contained, nor any approval thereof, 
shall restrict, limit, or affect any power by this Act vested in
the Board, or relieve the companies from complying with the 
provisions of this Act. 3 E. VII., c. 58. s. 284.

An agreement between a railway company and a steamship 
line for a fixed through rate and a rateable division of the pro- 
eeeds is quite within the powers of a railway company: Owen
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Sound Steamship Co. v. Canadian Pacific H.W. Co., 17 OR. 
691, 17 A.R. 482. As to damages ror breach of an agreement 
lietween a railway company and a steamship company that Hit- 
former would furnish the latter with cargo; see Great Sort It an 
If.IV. Co. v. Furness Whitby <V Co., 42 8.C.R. 234; Q.R. 32; 
S.C. 121 ; 9 Van. Ry. Vas. There is no principle of public 
|M>licy which renders void a traffic agreement lietween two rail
ways for the purpose of avoiding competition : Han v. London, 
(tv.. H.W. Co., 2 J. & II. 80, and a stipulation not to compete 
upon certain parts of the line is no such fraud upon the public 
as to render an agreement to that effect invalid: Shrewsbury, 
(tv.. It.W. Co. v. Birmingham, vie., It.W. Co., 17 Q.B. 652, nor. 
semble, is an agreement that one of the contracting companies 
will not carry traffic over a particular portion of its line: 
Lancaster, de., It.W. Co., v. London, etc.. II.W. Co., 2 K. & *1 
293; but an agreement by one company not to operate its line 
is invalid : Montreal, dc., It.W. Co. v. Chateauguay, etc., I: IV. 
Co., 35 K.V.R.. 4 Can. Ry. Cas. 83, as is also an alienation by a 
company of the tolls to be earned upon a portion of its line, 
and directors have no power to make any such agreement: 
Shrewsbury, etc., H.W. Co. v. Birmingham H.W. Co., 22 L.d. 
Ch. 682, nor have directors any power to enter into an agree, 
ment fixing and regulating the future traffic to be carried over 
a line which the company proposes to construct so as to give 
another company an interest in such traffic and the profits aris
ing from it : Midland It.W. Co. v. London, etc., It.W. Co.. L.It. 2 
Eq. 524; and where a working agreement respecting their 
existing lines has been made by two companies, it is not to In- 
assumed that such companies are to be prohibited from con
structing other lines to which it shall not apply and such an 
agreement if made would probably be ultra vins: Midland /.' IV. 
Co. v. London, etc., H.W. Co., supra. A stipulation t<> divide 
profits earned on a common portion of the line is not invalid: 
Shrewsbury, dc., H.W. Co. v. London, etc., H.W. Co., 17 Q.M. 
652. Where one railway company grants to another the use of 
its lines, stations and facilities without any restriction upon 
such use, it cannot prevent the grantee from using the same 
for any lawful object even though it would have no power to 
make a similar use of them itself: Great Northern It.W. Co. v. 
Eastern Counties It.W. Co., 9 Hare 306.

See Michigan Cintrai It.W. Co. v. Lake Erie <(• Ddroit Hirer 
H.W. Co.. 6 Van. Ry. Vas. 83: AI go ma Cintrai <(• Hudson Buy 
H.W. Co. v. Grand Trunk H.W. Co., 5 Van. Ry. Cas.. 106; 8
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Traffic Agreements in Canada. Tliv original of this clause 
was first enacted by 22 Viet., cap. 4, sec. 2, and tin- tendency of 
th.- Courts has been to construe it liberally. In Michigan ('< ntral 
//. IV. Co. v. Willi ans, 24 S.C.R. .409, at p. 917, Sedgwick, J., 
says: “The object of the legislature was to facilitate in every 
possible way the operation and working of railways generally 
throughout Canada and to legalize the bringing in of foreign 
railways and the capital of foreign railway companies for that 
purpose. We are therefore required to give such a construction 
to the section in question as will best give effect to that policy 
provided we keep within the expressed intention of the legis
lature as manifested in the section itself.” Accordingly an 
agreement by a foreign railway company with the Canada Sou
thern R.W. Co., by which it took possession of flu* latter’s line 
and was to “maintain, work and operate” it in the manner 
provided in the agreement, was upheld by the Supreme Court 
as valid, both under the above general clause and under the 
Special Act of the Canada Southern R.W. Co.; reversing in 
this respect. Wclleans v. i'anada Southern //.IV. Co., 21 A.R. 
297. Where also an agreement was entered into pursuant to 
this section providing for the same rates on through traffic, a 
divisi. n of the profits in specified proportions and the rendering 
of mutual statements; the agreement was considered to be valid 
so far as its terms were concerned, but as it was not pleaded 
that the necessary two-thirds majority of the shareholders had 
approved of it, it was treated ns invalid on this account and the 
fact that such shareholders had subsequently in annual and 
other reports, been advised of it and had not objected was not 
treated as equivalent to their consent : Great Western //.IV. Co. 
v Grand Trunk //.IV. Co.. 24 V.C.R. 107, 2’» I’.C R. 97. An 
agreement between two companies for the purpose of combin 
in g their rolling stock plant and material and of working and 
operating both lines and exercising the franchises of both un
der the joint management of both companies for twenty-one 
years and of appointing a joint committee called an “Execu
tive Committee” was upheld and it was laid down that similar 
but less elastic provisions in the companies’ private statutes did 
not limit the operation of this general enactment. The case 
contains a review of many of the English decisions down to 
1879: Caniplnll v. Northern //.IV. Co., 2f> (îr. .722.

Maintenance of premises by working company. Where one 
company agreed to maintain the premises of another in sub
stantial repair it was bound to repair damages due, as it con
tended, to natural causes or the original defective construction 
of the line: Xorth Eastern R.W. Co. v. Scarborough, etc.. R.W.
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Co., 8 Ry. & C. Tr. Cas 157. Under the power to “main
tain” a railway, reasonable improvements consistent with the 
purpose of the undertaking are included: Sevenoakt, etc., li.\Y. 
Co. v. London, etc., B.W. Co., 11 Ok. I > QS,

Approval of agreement bp Governor in Council. This sec
tion and section 361 are evidently based on the English Railway 
Clauses Act 1863, 26 & 27 Viet., cap. 92, sec. 22, as amended by 33 
& 37 Viet., cap. 48, sec. 10; but they have been a good deal al
tered and are less elaborate. It w ill be observed that the powers 
of the Board with reference to working agreements and agree
ments for amalgamation are advisory only, the Governor in 
Council being the body clothed with final authority to sanction 
or otherwise deal with the agreement. In England the Board of 
Trade and later the Railway Commissioners have had to con
sider a number of working agreements and the eases recording 
their decisions upon them are collected in Hodges on Railways 
(7th Ed.), pp. 527 to 530. It is said in that work at p. 527, that 
the Commissioners have regarded their duties in relation to the 
approval of working agreements as being f 1 ), To ascertain that 
the companies have the power to enter into the agreement sub
mitted for approval. (2), To ascertain whether if entered into, 
such working agreements will be advantageous to the interests 
of the *; and (3), To ascertain that their own powers un
der the Railway Clauses Act (1863), and the Regulation of 
Railways A et (1873), are not affected by the proposed agree
ment. The following eases on this subject may be consulted : 
Huddersfield v. Créât Xorthern, etc., B.W. Vo., 4 Ry. & (\ 
Tr. Cas. 44: lie Toff Vale, etc., B.W. Co.'s Working Agreement 
ih. 54.

But where the agreement has been validated by Statute the 
Board has no jurisdiction under this section : Bag of Quinte- 
B.W. Vo., v. Kingston <f- Pembroke B.W. Vo., 8 Can. Ry. Cas. 202.

Power of Board to vary agreements. Sub-section 4. supra, 
may be compared with the more elaborate but similar provision 
in 51 & 52 Viet., cap. 25, see. 11 (Imp.), under which it was 
held that the Railway Commissioners might set aside an agree
ment previously entered into which required a railway company 
to accept no coal for carriage at one of its stations unless mined 
from the “Petre Estate”: Bishfon v. Lancashire, etc., Ji.W.Cn., 
8 Ry. & C. Tr. Cas. 74 On this Wills, J.. says at p. 81. “Sec
tion 11 of the Act of 1888 is more sweeping still and it seems 
to me that that also was passed for the very purpose of remov
ing any possible doubt as to the jurisdiction of this Court to 
interfere with private arrangements of this kind when public 
considerations and the public interests require it.”

5
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Insolvent Companies.

365. Where a company is unable to meet its engagementsscheme 
with its creditors, the directors may prepare a scheme 
arrangement Mween the company and its creditors, and may<ourt 
tile it in the Exchequer Court.

2. Such scheme of arrangement may or may not include pro- 
visions for settling and defining any rights of shareholders of*"p*£f 
the company as among themselves, and for the raising if neces
sary of additional share and loan capital.

3. There shall be filed with such scheme of arrangement,—
(a) a declaration in writing under the common seal of the JJÿUîJJ"1 

company to the effect that the company is unable to meet its 
engagements with its creditors; and,

(b) an affidavit made by the president and directors of theAflldavlt 
company, or by a majority of them, that such declaration is
true to the best of their respective judgments and beliefs.

4. After the filing of the scheme, the Exchequer Court may,“y 
on the application of the company, on summons or motion in a“elk)n 
summary way, restrain an.V'aetion against the company on such
terms as the Exchequer Court thinks tit.

5. Notice of the filing of the scheme shall be published in^l®0* 
the Canada Gazette.

f> After such publication of notice, no execution, attach- Xovxmi-
* lion «ail

ment, or other process against the property of the company out leave.
shall be available without leave of the Exchequer Court, to be 
obtained on summons or motion in a summary way. 3 Edw.
VI!.. cap. 58, see. 283.

General n marks. This legislation which was only recently 
enacted, gives remedies other than those conferred by means of 

raon
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the appointment of a reeeiver on behalf of bondholders dis- 
cussed in notes to sections 111 to 14M, or for the sale of a rail
way which was dealt with under section 299. It is copied from 
tin- English Railway Companies Act, 1867, 31 & 32 Viet., cap. 
127, secs, 6 to 21, with some amendments and omissions; Imt 
lacks the accompanying provision (section 4), that the rolling 
stock of a railway in operation shall not be seized under execu
tion, but the creditor must levy by applying for the appoint
ment of a receiver.

Constitutionality. Although the Province of Nova Scotia 
enacted similar legislation by 37 Viet., cap. 104. appearing at 
page 1 of the statutes of lH7f>, doubts were thrown up< i> 
constitutionality in Murdoch v. Windsor, tie.. //.IV. Cu, I s 
Eq. R. (N.S.), 137, 3 Cart. 368, and in lie Windsor, dr.. //.IV. 
Co., 16 N.S.R. 612, 3 Cart. 387, because by the 15.VA. Act. 
section 91 (21), legislation respecting “Bankruptcy and Insol
vency” is within the exclusive jurisdiction of the Dominion of 
Canada and therefore in the Murdoch Cast it was decided that 
there was no power to affect the rights of creditors even of a 
provincial railway company by a scheme drawn up pursuant to 
the Nova Scotian statute. Where, however, the proposed scheme 
merely amounted to a change in the character of the capital 
stock of the company it was held that for that purpose it could 
not be considered to bo bankruptcy legislation and therefore 
unconstitilth nal and the scheme was approved: /«V Windsor, 
etc., //.IV. Co., It) N.S.R. 312. 3 Cart. 387 This statute was 
re-enacted in 1884 as R.S.N.S., cap. 54, 1er while not repealed, 
was not consolidated in the Revised Stai .-s of 1900.

In Quebec an Act was passed (56 et., cap. 36.) provid
ing for the sequestration and sale of railway subsidized by 
th«- local government and which « r becomes insolvent or 
fails to carry out the obligations im, • I upon it by its charier 
and this statute was held to be constitutional even though tin* 
railway had been declared to be a work for the general advan 
tage of Canada: Xante! v. liait des Chaleurs //.IV. Co., Q.K 9 
S.C. 47: Bair des Chaleurs //.IV. Co. v. Xante!, Q.R. 9 Q.B. 
64 (Iiall and Wurtele, .13.. dissenting). Tt is doubtful whether 
this decision would be now followed as it in effect declares that 
a provincial statute may interfere with the road-bed and oper 
at ion of a Dominion railway: see Madden v. Nelson, etc.. //.IV 
Co., [18991. A.C. 626; Canadian Pacifie Z7.1V. Co. v. lto\j 
[19021. A.C. 220. 1 Can. Ry. Cas. 196; Reversing Canadian 
Pacifie //.IV. Co. v. I toy, Q.R. 9 Q.B. 551. 1 Can. Ry. Cas 170. 
and notes 2 Can. Ry. Cas. 265, et seq. Monk house v. Grand
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Trunk If.IV. Co., 8 A.R. 537 ; Canadian Pacific l/.IV. Co. v. The 
King, 39 S.C.R. 476; 7 Can. Ry. Cas. 176 ; also Canadian Pacific 
P. IV. Co. v. Notre Panic dc Ronsccourtt (1899), A.C. 367 ; 
(itddea v. Jfcnm Reuerroir, 3 App. Cas. 430. at p. 438; Ham 
mersmith //.IV. Co. v. Itrand, L.R. 4 II.L. 215. As by section 
ill of the It. N. A. Act, the Federal Parliament has jurisdic
tion in respect of “Bankruptcy and Insolvency,” there is no 
doubt of its power to pass this legislation, and, conceivably, 
it could be made applicable to provincial as well as federal 
railways. It is not clear from the terms of the statute 
whether provincial railways could take the benefit of it. It 
was originally passed as an amendment to the Railway Act 
1888, and not as a substantive statute : 1 Edw. VII., cap. 31, 
see. 17, and presumably applies only to railways otherwise 
within the purview of that statute. The term “Company” ap
pearing throughout the section is defined by section 2 (4) (a), 
ante, to mean “a railway company and includes every such 
company and any person having authority to construct or 
operate a railway” while by section 3, ante, the Railway Act is 
to “apply to all persons, companies and railways (other than 
(iovemment railways) within the legislative authority of the 
Parliament of Canada.” For the purpose of bankruptcy legis
lation, every company, however incorporated, may be within 
the legislative authority of Canada, and therefore there is 
nothing to prevent this part of the Act from applying to pro
vincial ns well as Dominion railway companies unless its incor
poration in a statute otherwise intended to include the former 
only, supplies an argument to the contrary.

Scope of section. The settlement of creditors’ claims is the 
object of tlie clause and Miy scheme providing for raising a 
large amount of loan capital without providing for the ultimate 
payment of creditors will not be sanctioned : Pc Lctterkcnng 
/'.IV. Co., T.R 4 Eq. 538. In any such scheme the various classes 
of creditors must be fairly treated and it should show a rea
sonable prospect of providing for the ultimate payment of their 
claims : Murdoch v. Windsor, rtc., P. IV. Co., Russ. Eq. (N.S.), 
at p. 140; but a scheme which appears to be honestly framed 
with a view to the benefit of all parties will not be rejected 
because a portion of the assets comprised in it was appropriated 
for payment of debenture interest : Pc Past <f- West India Dock 
1'».. 44 Cb. I). 38, and a scheme for converting mortgages and 
bonds into irredeemable debenture stock is within the scope of 
the section : Pc Irish, <tc., P.W. Co., Tr. R. 2 Eq. 425, 3 Eq. 190; 
and see Pc Windsor, etc., P.W. Co., 16 N.S.R. 312.

.*» * l.
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Effect on creditors. It will lip observed that while by section 
306, infra, provision is made for rendering a scheme binding on 
debenture holders, the holders of rent charges or charges on 
income, and the holders of guaranteed, preferred or ordinary 
stock, no provision is made for binding any outside creditor 
unless he assents to it, and so where a scheme proposed that out
side creditors should receive fully paid up shares in full of 
their claims which were to Ik* thereby discharged, the Court 
refused in view of the opposition of some of the outside creditors 
to approve the scheme and laid down the rule that where a 
scheme contains a clause seriously affecting the rights of outside 
creditors, the Court will require the consent in writing of every 
such outside creditor before it confirms the scheme : Ur Bristol, 
etc., U.W. Co., L.R. 6 Eq. 448; but where such a scheme does 
not purport to bind outside creditors and its appropriation of 
the free assets could not be complained of by them as they had 
no lien upon such assets and the scheme appeared to be 
honestly framed for the benefit of all parties, the Court would 
not give effect to the objections of a large unsecured creditor, 
who not being bound by the scheme is still entitled to look to 
the assets (if any) of the company after secured creditor» 
have been paid: Be East <(’• West India Dock Co., 44 Ch. I). 
.'IK per Chittv, J , at p. 44. quoting Strrrns v. Mid-Hants BAY. 
Co., L.R. 8 Oh. 1064, 1068 ; see also Ur Cambrian U. IV. Co.’s 
Schrmr, L.R. 3 Oh. 278. Even though creditors are not bound 
by a scheme, the Court has not merely permitted them to lie 
heard, but in certain cases has given effect to their objections 
by declining to sanction the scheme : lie Bristol, rtc.. //.IV. Co , 
L.R. 6 Eq. 448; Ur Somerset, ete., U.W. Co., 18 W R M2 As 
explaining the general principle of this legislation. Cotton. L.J., 
in Ur East <V Wrst India Dork Co., supra, at p. 66, says : “What 
we have to consider is, does not this scheme afford a reasonable 
prospect of providing for the payment of creditors. That is 
really the principal object of the scheme. If the company say 
‘we cannot pay our creditors,’ then a scheme must be prepared, 
and it will be binding as between tbe company and its share
holders and debenture holders, but it is prepared with a view 
of paying the creditors.” The secretary of the company to 
whom salary is due is no more bound by the scheme than any 
other outside creditor though he may not have opposed it: Its 
Teiqn Valley U.W. Co.. 17 W.R. 817. Tbe rights of debenture 
holders or secured creditors are noted under section 366. ivfra.

Stay of prorredinqs. Sub section 4 of section 366 provides 
for staying actions while a scheme is maturing and though out-
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side creditors may not be ultimately bound by it, yet where 
honestly framed with a view to protecting all interests the Court 
will stay an outside creditor’s action during the period allowed 
for perfecting it and obtaining the necessary approval, but it 
will not do so unless the scheme proposes to make reasonable 
provision for the payment of such creditors: lie Cambrian Ji.W. 
Co.’s Schrnv, L.R. .'1 Ch. 278, and in a proper ease such pro
ceedings will be stayed even though the three months allowed1 
by section 367, infra, have elapsed and no extension of time has 
been granted: Hohrrtson v. Wrexham, Mold, etc., li.W. Co., 17 
W.R. 137 : though in this ca.se such a stay was only granted on 
terms that the defendants would consent to judgment being 
entered for the plaintiffs’ claim. Where an application was 
made on behalf of a railw’av company for an order restrain
ing further proceedings against such company begun in the 
Superior Court, by certain creditors, before the filing of the 
scheme of arrangement, it was held that as there were real issues 
to be tried out between the parties, the action in the Superior 
Court should be allowed to proceed pending the maturing of 
the scheme of arrangement. In re Atlantic <f* Lake Superior 
Ji.W. Co., 0 Ex. C.R. 283, 5 Can Rv. Cos 418; in re (Went 
Sorthern li.W. Co.. 9 Ex. C.R 337. 5 Can. Ry. Cas. 416 The 
power of the Court to stay an action upon a summary appli
cation under sub-section 4, supra, is gone when the scheme has 
been enrolled and approved by the Court under section 367, 
sub-section 4, infra ; after enrolment the company cannot obtain 
an injunction either against an outside creditor or one bound 
by the scheme except bv bringing an action therefor: Hr Pot 
ttrirs, ftc., li.W. Co., L.R. 5 Ch. 67 Sub-section 6. supra, also 
lias reference only to the period before enrolment of the scheme, 
after enrolment leave to isfcue execution need not be obtained 
by any one not bound by it: Tie Potteries, etc., Ji.W. Co., supra; 
nor is leave necessary in any case where a scheme has been 
considered and dismissed: lie Bristol, etc., Ji.W. Co.. 20 L.T.N.R. 
70; but while still pending creditors must obtain leave before 
thev can issue execution upon a writ of sri fa, against a share
holder for unpaid calls due under his share by virtue of section 
108. supra; tie Devon, etc.. Ji.W. Co., 6 Erp 310; and a person 
holding debentures was forbidden to bring an action upon 
them during the period of suspense: London Financial Asso
ciation v. Wrexham. Mold, etc., Ji.W. Co., 18 Eq. 666.

I
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366. The scheme shall be deemed to be assented to,—
(a) by the holders of mortgages or bonds issued under the 

authority of this or any Special Act relating to the company, 
when it is assented to in writing by three-fourths in value of 
the holders of such mortgages or bonds;

(/>) by the holders of debenture stock of the company, when 
it is assented to in writing by three-fourths in value of the 
holders of such stock;

(c) by the holders of any rent charge, or other payment, 
charged on the receipts of or payable by the company in con 
sidération of the purchase of the undertaking of another com
pany, when it is assented to in writing by three-fourths in value 
of such holders;

(d) by the guaranteed or preference shareholders of the 
company, when it is assented to in writing by three-fourths in 
value of such shareholders, if there is only one class of such 
shareholders, or three-fourths in value of each class, if there 
are more classes of such shareholders than one; and,

(r) by the ordinary shareholders of the company, when it is 
assented to by a special meeting of the company called for that 
purpose.

2. Where the company is lessee of a railway, the scheme shall 
be deemed to be assented to by the leasing company when it is 
assented to,—

(a) in writing, by three-fourths in value of the holders uf 
mortgages, bonds anti debenture stock of the leasing company;

(b) in writing, by three-fourths in value of the guaranteed 
or preference shareholders of the leasing company, if there is 
only one such class, and by three-fourths in value of each class, 
if there arc more classes than one of such shareholders; and,

(c) by the ordinary shareholders of the leasing company, 
at a special meeting of that company called for that purpose.

3. The assent to the scheme of any class of holders of mort
gages, bonds or debenture stock, or of any class of holders of 
a rent charge or other payment as aforesaid, or of any class of
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guaranteed or preference shareholders, or of a leasing company, 
shall not be requisite in case the scheme does not prejudicially 
affect any right or interest of such class or company. 3 Edvv.
VII.. cap. 58, sec. 280.

Assent of debenture holders and shareholders. After a 
scheme has been duly assented to by three-fourths in value of 
the debenture holders, dissenting debenture holders though en
titled to appear and state their objections will be bound by the 
scheme unless it can be shewn that the approval of the majority 
was obtained by fraud: lie East dr Wes/, etc., Il.W. Co., L.R.
8 Eq. 87. The assent of the statutory majority of three-fourths 
of any class cannot be dispensed with if any existing right of 
that <-lass is “prejudicially affected” under sub-section 3, supra, 
it being for them and not for the Court to consider whether the 
scheme gives them such benefit* that their rights on the whole 
are not “prejudicially affected:” lie Xrath <V Brecon HAY. Co.

1892). 1 ('h. 349. Though a debenture holder has a judgment 
for the amount of his debenture and interest, he is still a deben
ture holder, and cannot claim that lie is an outside creditor and 
not bound by the scheme as not assenting to it: Potteries, etc ,
A*.IV. Co. v. Minor, L.R. fi Ch. 621. And where the holder of 
debentures has turned his security into irredeemable debenture 
stock he will still be bound by any scheme of arrangement which 
is binding on the debenture holders: London Financial Asso
ciation v. Wrexham, Mold, etc., li.W. Co., L.R. 18 Eq. 566. 
Holders of preferred half-shares do not form a separate class 
who must separately approve of the scheme under this section:
Hi Brighton d Ihjke BAY. Co., 44 Ch. I). 28; but though pre
ference shareholders are given the same right of voting at meet
ing* a* ordinary shareholders, the consent of preference share
holders as a separate class must still be obtained: lie Cambrian 
L IV. Co., 19 W.R. 871.

367. If. at any time within three months after the tiling of Avpik»-
. n lion for

the scheme, or within such extended time as the Exchequer
.... 1 lion of

< ourt, from time to time, thinks fit to allow, the directors of the ■«heme, 
company consider the scheme to be assented to. as by this Act 
required, they may apply to the Exchequer Court by petition in 
a summary way for confirmation of the scheme.

2. Notice of any such application shall be published in theNotl,Çeof 
• anaaa Ciazette. tion.
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confirma- 3. The Court, alter hearing the directors, and any creditors, 
ooun. shareholders or other persons whom it thinks entitled to be 

heard on the application, may confirm the scheme, if satisfied 
that the scheme has been assented to, as required by this Act, 
within three months after the filing of it, or within such ex
tended time, if any, as the court has allowed, and that no suffi
cient objection to the scheme has been established.

Enrolment 4. The scheme when confirmed shall be enrolled in the
in court

Exchequer Court, and thenceforth it shall be binding and effec
tual to all intents, and the provisions thereof shall, against and 
in favour of the company and all persons assenting thereto or 
bound thereby, have the like effect as if they had been enacted 
by Parliament.

Notice 5. Notice of the confirmation and enrolment of the scheme
thereof. g|jajj pe published in the Canada Gazette. 3 Edw. VII., cap. 58, 

sec. 287.
Confirmation and Enrolment. Where a scheme had been con

firmed, the enrolment of the confirmation order was stayed on 
the application of outside creditors who within thirty days from 
the date of the order had applied for a re-hearing : lie Devon, 
etc., It.W. Co., 0 Eq. 615. After enrolment, the right to apply 
by summary application for a stay of a creditor’s action, no 
longer exists; but where the creditor or others are bound by the 
scheme an action for a stay and for an injunction in the usual 
course is proper : He Potteries, etc., R.W. Co., L.R. 5 Ch. 67, and 
notes to section 365, supra.

^tailing proceedings. It was said in lie Manchester dc Mil
ford R.W. Co., W.N. 1881, 121, that the Court may amend and 
alter the scheme, but no such right is expressly given and it 
was decided in Re Neath <0 Brecon R.W. Co. [1802], 1 Ch. .149, 
that no order would be made in the absence of consent from 
three-fourths of every class “prejudicially affected” by any 
order. Such a rule if it exists must therefore necessarily he 
subject to modification in this respect. See notes to section 286, 
supra. Where the rules of practice make provision for binding 
absent parties by published notices or other means, the Court 
may invoke such rules for the purpose of binding absent deben
ture holders by a proposed scheme of arrangement: Sarnqossa, 
etc., R.W. Cn. v. Collingham [10041, A C. 159, reversing Col- 
Hngham v. Sloper (1901), 1 Ch. 769.
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368 The Judge of the Exchequer Court may make general Rule*of 
rules for the regulation of the practice and procedure of the '™ °* 
Court under the three last preceding sections of this Act, which 
rules shall have force and effect when they are approved by the 
Governor in Council. 3 Edw. VII., cap. 58, sec. 289.

369. The company shall at all times keep at its principal Oopieeoi
tilt» m hrmi

or head office printed copies of the scheme when confirmed and }ÿrt^,Vpt 
enrolled, and shall sell such copies to all persons desiring to buy 
them at a reasonable price, not exceeding ten cents for each 
copy. 3 Edw. VII., cap. 58, sec. 288.

Penalty for contravention of this section, section 424, infra.

8
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370. Every company shall annually prepare returns, in 
accordance with the forms for the time 1 icing required and fur 
nished liy the Minister, of its capital, traffic and working expen
diture and of all other information required.

2. Such returns shall he dated and signed by and attested 
upon the oath of the secretary, or some other chief officer of 
the company, and shall also In* attested upon the oath of the 
president, or, in his absence, of the vice-president or manager 
of the company.

3. Such returns shall he made for the period beginning 
from the date to which the then last yearly returns made by 
the company extend, or, if no such returns have been previously 
made, from the commencement of the operation of the railway, 
and ending with the last day of June in the then current year.

4. A duplicate copy of such returns, dated, signed and at 
tested in manner aforesaid, shall he forwarded by such corn 
pan y to the Minister within one month after the first day of 
August in each year.

5. The Minister shall lay before both Houses of Parlia
ment, within twenty-one days from the commencement of each 
session thereof, a statistical report prepared in the Department 
of Railways and Canals covering the returns made and for 
warded to him in pursuance of this section. 8-9 Edw. VII. 
cap. 31, sec. 2.

The duplicate copy of the returns required by sub-section 
4, supra, must be an exact copy and where in one of the corn 
pany’s lists a shareholder’s name* was inadvertently omitted it 
was held that the lists were not duplicates and that the company 
was liable to a penalty under the Act requiring such lists: 
Towner v. IJiawatha, etc., Co., 30 O R. 547.

t«16]
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371. Every company, if required by the Minister so to do, Trame
* . return*shall prepare returns of its traffic weekly, that is to say, from weekly, 

the first to the seventh of the month inclusive, from the eighth 
to the fourteenth inclusive, from the fifteenth to the twenty- 
first inclusive, and from the twenty-second to the close of the 
month inclusive.

2. Such returns shall be in accordance with the forms for Furm- 
the time being required and furnished by the Minister.

3. A copy of such returns, signed by the officer of the com- copy°r 
pany responsible for the correctness of such returns, shall be 
forwarded by the company to the Minister within seven days
from the day to which the said returns have been prepared.

4. The Minister may in any case extend the time within Extension 
which such returns shall be forwarded.” 8-9 Edw. VII., cap. 31,
sec. 2.

These sections as they appeared in R. S. C., 1906, cap. 37, 
have been repealed and new ones substituted by 8-9 Edw. VII., 
cap. 31, sec. 2.

372. Every company shall, within one month after the first semiwn 
days of January and July, in each and every year, make to the turn* of 

Minister, under the oath of the president, secretary or superin
tendent of the company, a true and particular return of all 
accidents and casualties, whether to life or property, which have 
occurred on the railway of the company during the half year 
next preceding each of the said periods respectively, setting8howlng 
forth,—

a) the causes and natures of such accidents and casualties ; cause» and 
(l>) the points at which they occurred, and whether by night Locality

, , . * " and time.or by day; and,
(c) the full extent

same.
thereof, and all the particulars of the Extent ami

particular*.

2. Such company shall also, when required by the Minister, 
return a true copy of the existing by-laws of the company, and
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of its rules anti regulations for the management of the company 
and of its railway.

3. The Minister may order and direct, from time to time, 
the form in which such returns shall be made up. 3 Edw. VII., 
cap. 58, secs. 305 and 300.

See sections 292, 293 and 412.

373. The Minister may order and direct any company to 
make up and deliver to the Minister, from time to time, in addi
tion to the said periodical returns, returns of serious accidents 
occurring in the course of the public traffic upon the railway 
belonging to such company, whether attended with personal 
injury or not, in such form and manner as the Minister deems 
necessary and requires for his information with a view to public 
safety. 3 Edw. VII., cap. 58, sec. 306.

374. All returns made in pursuance of any of the provisions 
of the four sections of this Act last preceding shall be privileged 
communications, and shall not be evidence in any court whatso
ever, except in any prosecution for,—

(a) default in making such returns in accordance with the 
requirements of this Act;

(h) perjury in making any oath required by this Act in 
connection with such returns ;

(r) forgery of any such return ; or,
(d) signing any such return knowing the same to be false. 

3 Edw. VII., cap. 58, sec. 308.
By section 292, ante, reports of accidents must be given to 

the Board immediately on their occurrence and the Board may 
declare such reports to be privileged, but unless so declared, 
the statute does not treat them as such. By section 374. returns 
made under this and the preceding four sections are declared 
to be privileged absolutely, except in the cases specified. Where 
in an accident report not otherwise privileged the names of 
persons who will be witnesses for the company are given, that 
part of the report is privileged: Armstrong v. Toronto 7?.W. 
Co., 15 P.R. 208, and where reports of officers of a railway com-
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pany of au accident are in good faith prepared for the pur
pose of being communicated to the company’s solicitor with the 
object of obtaining his advice thereon and enabling him to 
defend an action they arc to be treated as privileged: llunhr 
v. tira ml Trunk R.W. Co., 16 P.R. 385, and where no litigation 
is actually under way; but it is reasonably anticipated, such 
reports may be privileged: London Life v. Mol suns Hank, 5 
O.L.R. 407.

As to when reports of accidents, etc., to a solicitor arc 
privileged: Sec Savage v. Canadian Pacific R.W. Co., 15 Man. 
LR. 401; Tobakin v. Dublin Street R.W. Co. (1905), 2 Ir. lî. 
K.B. 58.
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375. The Board may from time to time, by notice served n<wr<i may 
upon the company, or any officer, servant or agent of the com- return*, 

pany, require it, or such officer, servant or agent to furnish the 
Board, at or within any time stated in such notice, a written 
statement or statements showing in so far, and with such detail 
and particulars, as the Board requires,—

(a) the assets and liabilities of the company; A*t«enâ' ' r J Habilitât*.

(5) the amount of its stock issued and outstanding, and the stock, 
date at which any such stock was so issued;

(c) the amount and nature of the consideration received by('«msi/iera-' * tlon for
the company for such issue, and, in case the w hole of such con-,t4Hk 
sidération was not paid to the company in cash, the nature of 
the service rendered to or property received by the company 
for which any stock was issued;

(d) the gross earnings or receipts or expenditure by the com-^j*1 
pany during any periods specified by the Board, and the pur-penduiiw. 
poses for which such expenditure was made;

(f) the amount and nature of any bonus, gift, or subsidy, Bonuses. ... ^ ’ wlld 
received by the company from any source whatsoever, and theBldiee
source from which, and the time when, and the circumstances
under which, the same was so received or given ;

(/) the bonds issued at any time by the company, and what Bonde 
portion of the same are outstanding and what portion, if any, 
have been redeemed ;
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(g) the amount and nature of the consideration received by 
the company for the issue of such bonds ;

(h) the character and extent of any liabilities outstanding, 
chargeable upon the property or undertaking of the company, 
or any part thereof, and the consideration received by the com
pany for any such liabilities, and the circumstances under 
which the same were created ;

(•) the cost of construction of the company’s railway or of 
any part thereof ;

(j) the amount and nature of the consideration paid or 
given by the company for any property acquired by it;

(A) the particulars of any lease, contract or arrangement 
(Mitered into between the company and any other company or 
person ; and,

(/) generally, the extent, nature, value and particulars ol 
the property, earnings and business of the company.

2. The Board may summon, require the attendance of and 
examine under oath, any officer, servant or agent of the com
pany, or any other person as to any matters included in such 
return, or which were required by notice aforesaid to be 
returned to the Board, and as to any matter or thing which, in 
the opinion of the Board, is relevant to such return, or to any 
inquiry which the Board deems it expedient to make in connec
tion with any of the matters in this section aforesaid ; and 
for such purposes may require the production to the Board of 
any books or documents in control of the company, or such 
officer, servant, agent or person.

3. Any information furnished to the Board by any such 
return, or any evidence taken by the Board in connection there
with, shall not be open to the publie, or published, but shall 
be for the information of the Board only.

4. The r.ovemor in Council may nevertheless require the 
Board to communicate to him in Council any or all information 
obtained by it in manner aforesaid.

2
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5. The Board may authorize auy part of such information Board may 
in he made publie when, and in so far as there may appear to formation

r „ public ou
the Hoard to be good and sufficient reasons for so doing: Pro-uoiivcto 

vid'd that if the information ho proposed to be made publie by 
the Board, ia of eueli character that the company would, in the 
opinion of the Board, bo likely to object to the publication 
thereof, the Board shall not authorise such information to be 
published without notice to the company and hearing any objec
tion which the company may make to such publication. 3 Edw.
VII., cap. 58, sec. 309.

For penalties under this section see sections 421, 422 and
423.



PART XV.

Offences, Penalties and Damages.

Purchase of Hail way Securities.

company 376. Every director of a railway company who knowingly 
purcbMe. permits the fund» of any such companv to be applied either 

directly or indirectly in the purchase of its own stock, or in the 
acquisition of any shares, bonds or other securities issued by 
any other railway company in Canada, or in the purchase or 
acquisition of any interest in any such stock, shares, bonds or 
other securities, contrary to the provisions of this Act, shall 

penalty. incur a penalty of one thousand dollars for each such violation.

separate 2. The acquisition of each share, bond or other security or 
interest as aforesaid shall be deemed a separate violation of this 
section.

Recovery 3. Such penalty shall be recoverable on information filed in 
i'î!cation. the name of the Attorney-General of Canada, and a moiety 

thereof shall belong to Ilis Majesty, and the other moiety there
of shall belong to the informer. 3 Edw. VII., cap. 58, sec. 290.

Apart from statute, “it is at first sight beyond the power of 
one trading corporation to become shareholder in another àfld 
to apply its funds for that purpose.” If, however, it is author
ized by its charter or special A et, it may of course do so: He 
Hawed* Banking Co.. L.R. 3 Ch. 105, at p. 112; and a railway 
company cannot, without express authority, purchase shares in 
another company : Salomons v. Laing, 12 Beav. 339; but, semble; 
where authorized to hold a certain number of shares in another 
corporation, it may take up new stock issued in respect of the 
holdings which it is authorized to possess : Créât Western R.W. 
Co. v. Metropolitan 7»\1V. Co., 11 W.R. 481; nor can a railway 
company without express authority secure the capital of and 
guarantee the profit of a connecting steamboat line; Colman v 
Eastern Counties B.W. Co., 10 Beav. 1.

The general principle that a company without express 
power or necessary implication cannot buy shares of another 
company was discussed and re-affirmed in Be British, etc.. Assn., 
8 Ch T) 679.

See section 149, ante.
[622]
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Filing and liegitlrg.

377 Every registrar of deeds with whom it is by this Act ««*irtn»r
1,0 o! deeds

required that any plan, profile, book of reference, certified copy jjjsJj'U"* 
thereof, or other document relating to the location or construc
tion of any railway shall be deposited, who refuses or neglects,—

(e) to receive and preserve in his office all such plans, pro-Keraittns 
files, books of reference, certified copies thereof, and other 
documents duly tendered to him for such deposit ; or,

(b) to endorse thereon the day, hour and minute when the 
same were so deposited ; or,

(c) to allow any person to make extracts therefrom and0’1"” 
copies thereof as occasion requires, upon payment of the fees in 
that behalf by this Act prescribed ; or,

(</) to certify, at the request of any person, in the manner 
and with the particulars by this Act required, copies of ai y 
such plan, profile, book of reference or document, or such por 
tions thereof as may l>e required, upon being paid therefor at 
the rate provided by this Act;
shall lie liable on summary conviction to a penalty of ten t'™*"* 
dollars, and also to an action for damages at the suit of any 
person injured by any such refusal or neglect. 3 Edw. VII., 
cap. 58, sec. 127.

See sections 74 and 163, ante.

378 Every company which fails or neglects, within *i*JJJBSins 
months after the completion of the undertaking, or within sixwni1 
months after beginning to operate any completed part of the 
railway, as the ease may lie, or within such extended or renewed 
period as the Hoard at any time directs,—

el to file with the Board a plan and profile of its com-run«nd 
pleted railway, or of any such part thereof as is completed and 
in operation, and of the land taken or obtained for the use 
thereof ; or,

lb) to file in the registry offices for the respective districts[JJJJJul 
and counties, in which the parts of such railway so completed, Mkw‘
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or completed and in operation, are situate, plans of the parts 
thereof and of the land taken or obtained for the use thereof, 
located in such districts and counties respectively, prepared on 
such a scale and in such manner, and form, and signed or 
authenticated in sucli manner, as the Board may from time to 
time by general regulation, or in any individual case, sanc
tion or require;

Penalty, shall incur a penalty of two hundred dollars, and a like 
penalty for each and every month during which such failure or 
neglect continues. 3 Edw. VII., cap. 58, sec. 128.

See section 164, ante.

Construction and Ucpairs.

Failing to 379. Every company which fails or neglects to comply with 
tionsasTo an*v c®*rt*c^*on °f the Governor in Council, given upon the report 
ti'm or‘c ^u* l*oar(I> requiring such company within sucli time as the 
briiigi-B. Governor in Council directs, to construct fixed and permanent 

bridges, or swing, draw or movable bridges, or to substitute any 
of such bridges for bridges existing on the line of the company’s 
railway, shall, for every day after the expiration of the period 
so fixed, during which the company fails or neglects to comply 

Penalty, with such direction, forfeit and pay to His Majesty the sum of 
two hundred dollars. 3 Edw. VII.. cap. f>8, sec. 183.

Set* section 234, ante.

impmpe, 380. Every company which, except as authorized by Special 
highways. Act of the Parliament of Canada, or amendment thereof, passed 

previously to the twelfth day of March, one thousand nine 
hundred and three,—

(a) carries its railway or causes or permits the same to he 
carried upon, along or across an existing highway without hav
ing first obtained leave therefor from the Board: or.

(/>) obstructs any such highway by its works before turning 
the highway so as to leave an open and good passage for car
riages; or,
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(c) on completion of the works fails or neglects to restore 
the highway to as good a condition, as nearly as possible, us it 
originally had;
shall incur a penalty of not less than forty dollars for each I'euaity. 
such offence. 3 Edw. VII., cap. 58, sec. 184.

See section 235, ante.

381. Every company which fails or neglects to erect and jjjjjjjj 
maintain, at each crossing where a highway is crossed at rai 11-V.?»?uji. 
level by the railway of the company, a signboard having the 
words Hailway Crossing painted on each side thereof, in let
ters at least six inches in length, and, in the province of Quebec,
in both the English and French languages, shall incur a penalty l't‘"ally 
not exceeding forty dollars. 3 Edw. VII., cap. 58, sec. 101.

See section 243, ante.

382. (g) If any bridge, tunnel or other erection or struc-structnrw
. not ramturc over, through or under which any railway liasses is noti>*yi»ig

; r with this
io constructed, or reconstructed or altered, within such time nsAcl- 
the Board may order, and thereafter so maintained, as to afford 
at all times an open and clear headway of at least seven feet 
between the top of the highest freight car used on the railway, 
and the lowest beams, members or portions of that part of such 
bridge, tunnel, erection or structure, which is directly the space 
liable to be traversed by such ear in passing thereunder; or,

(6) If, except by leave pf the Board, the space between the idem 
rail level and such beams, members, or portions of any such 
structure, constructed after the first day of February, one 
thousand nine hundred and four, is in any ease less than 
twenty-two feet six inches;
the company or owner so constructing shall incur a penalty Penalty 
not exceeding fifty dollars, for each day during which such 
company or owner wilfully refuses, neglects or omits to comply 
with the reipiirements of this Act, as to construction, recon
struction, alteration or maintenance, in this section mentioned:
Provided that nothing in this section shall apply to any bridge, rrovieo 
tunm-l, erection or structure over, through or under which no 

4l>—
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trains except such as are equipped with air brakes arc run, 
exempted by the Hoard from such requirements. 3 Edw. YII„ 
cap. f>8, see. 202.

See section 25(i, ante.

383. If any company refuses or neglects to comply with any 
order of the Hoard, made upon the report of the inspecting 
engineer, under the authority of this Act,—

(<i) directing any repairs, renewals, reconstruction, altera
tion or new work, material or equipment to be made, done or 
furnished by the company upon, in addition to, or in substitu
tion for any portion of the railway; or,

(/>) directing that, until such repairs, renewals, reconstrui 
tion, alteration and work, materials or equipment are made, 
done and furnished to the satisfaction of the Hoard, no por
tion of the railway in respect of which such order is made shall 
be used, or used otherwise than subject to certain restrictions, 
conditions and terms by such order imposed; or,

(c) condemning and forbidding further use of any rolling 
stock therein speeitied;
the company shall for each such refusal or neglect forfeit to 
His Majesty the sum of two thousand dollars.

2. Any person wilfully and knowingly aiding or abetting 
any such disobedience or non-compliance shall be liable there- 
for, upon conviction, to a penalty of not less than twenty <11- 
lars, and not more than two hundred dollars.

3. No prosecution for any penalty under this section shall 
be instituted without the authority of the Hoard first ole n d 
3 F!dw. VTT., cap. 58, sees. 208 and 210.

See section 202. ante.

Operation.
384. If any railway or portion thereof is opened for th<‘ 

carriage of traffic, other than for the purposes of the nstri'1- 
tion of the railway by the company, until leave theref* r ha<
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been obtained from the Board as hereinbefore provided, the 
company or person to whom such railway belongs, shall forfeit 
to llis Majesty the sum of two hundred dollars for each day Penalty, 
on whieh the railway is or continues open without such leave, 
j Edw. VII., cap. 58, sec. 207.

See section 261, ante.

385 If any company refuses or neglects to comply with any Non«x>m. 
notice in writing of any inspecting engineer, given under thewfSm>ure 
authority of this Act, and duly served upon the company, for- forud'tm^
lidding the running of any train over the railway of the «mi-nins 

. • , ... . trainspany, or any portion thereof, or requiring that trains be run
only at such times, under such conditions and with such pre
cautions as speeitied in such notice, or forbidding the running 
nr using of any rolling stock specified in the notice, such com
pany shall forfeit to llis Majesty the sum of two thousand dol- Penalty, 
lars. 3 Edw. VII., cap. 58, see. 209.

See section 263, ante.

386. Every company required by this Act,—

(a) to provide and cause to lie used on its trains modern ami Failure of 
efficient apparatus, appliances and means, or any apparatus, pro" '/^ 
appliances and means in this Act specified, for the providing of 
communication between the conductor and the engine driver, or 
for the checking of the speed of any train or the bringing of the 
same expeditiously to a standstill, or for the secure coupling and 
connecting of the ears and the engine composing the train; or,

(h) to equip its box freight ears, for the security of its em
ployees, with outside ladders and hand-grips: or, if the Board 
so requires, with any other improved side attachment required 
bv the Board, or to adopt and use- upon its rolling stock draw 
bars of a height determined by the Board ;
which fails to comply with any requirement of this Act irt that 
behalf shall forfeit to His Majesty a sum not exceeding two Penalty, 
hundred dollars for every day during which such forfeit con
tinues.
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2. Every such company Khali also he liable to pay to all per
sons as are injured by reason of the non-compliance with such 
requirements, or to their representatives, such damages as they 
are legally entitled to, notwithstanding any agreement to the 
contrary with regard to any such person, unless such agreement 
is authorized by the law of the province in which it is 
made, and by regulation of the Board. 3 Ed. Vll. c. 58, s. 211.

See section 204, ante.

387. Every officer or employee of any company who directs 
or knowingly permits any freight, merchandise or lumber ear 
to be placed in any passenger train, in the rear of any pas
senger ear in which any passenger is carried, is guilty of an 
indictable offence. 3 Edw. VIL, cup. 58, sec. 21 9.

See section 272, ante.

388. If any company improperly refuses upon demand to 
affix a cheek to any parcel of baggage, having a handle, loop or 
suitable means for attaching a check thereupon, delivered by a 
passenger to the company for transport, or to deliver a dupli
cate of such check to such passenger, the company shall he 
liable to such passenger for the sum of eight dollars recoverable 
in a civil action. 3 Edw. VII., cap. 58, see. 220.

See section 283, ante.

389. A company shall be liable to a penalty not exceeding 
four hundred dollars if, when the railway passes over any navi
gable water or canal by means of a draw or swing bridge which 
is subject to be opened for navigation, any train of the com
pany upon such railway is not brought to a full stop before 
coming on or crossing over such bridge, or if such train there
after proceeds before a proper signal has been given for that 
purpose.

2. This section shall not apply in the ease of any bridge over 
which, by order of the Board under the authority of thi< Act. 
engines and trains are permitted to pass without stopping 3 
Edw. VÎT., cap. 58, sec. 223.

See section 273, ante.
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390 Every employee of the company who fails to comply Employee 
with the rules of the company made for carrying into effect thefatiiînjc*toiy 
provisions of this Act with regard to the stopping of trains'"1 ' 
before crossing any such draw or swing bridge, or for prevent
ing such trains from proceeding over any such bridge before a 
proper signal has been given for that purpose, shall be liable to 
a penalty not exceeding four hundred dollars, or six months’renaît*, 
imprisonment, or to both. 3 Edw. VII., cap. 58, sec. 223.

See section 273, ante.

391. The company shall incur a penalty of eight dollars if,jj^*r 
when any train of the company is approaching a highway cross
ing at rail level,—

(a) the engine whistle is not sounded at least eighty rodsTo*>l|»<i
.... . whistle.before reaching such crossing ; and,

{b) the bell is not rung continuously from the time of the or ring 
sounding of the whistle until the engine has crossed the high
way.

2. The company shall also be liable for all damage sustained Damage* 
by any person by reason of any failure or neglect to so sound
the whistle or ring the bell.

3. This section shall not apply to trains approaching such Exception, 
crossings within the limits of cities or towns where municipal 
by-laws are in force prohibiting such sounding of the whistle
and ringing of the bell. 3 Edw. VII., cap. 58, sec. 224.

392. Every employee of the company whose duty it is toRmployw? 
sound the whistle or ring the bell at any such highway crossing.
who neglects to perform such duty as required by this Act, shall ïillX. 
for each offence incur a penalty of eight dollars. 3 E. VII., penalty, 
c. 58, s. 224.

It is important to note that provision is now made for 
(‘itics or towns passing by-laws prohibiting whistling within 
their limits. Such by-laws have frequently been passed; but as 
the provision of the former Railway Act required the use of 
whistles, it was difficult to set up a municipal ordinance in con
travention of the express provisions of a statute having sole
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power to legislate for Federal railways. Under the earlier 
statute also the hell was required to be rung <>r the whistle 
sounded; whereas, under the present Aet both signals are 
required, though both need not be continuously employed until 
the crossing has been reached.

Section 2(»7 requires every locomotive to be equipped with 
a bell weighing at least thirty pounds.
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without
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Kxcesalve

without

393. The company shall incur a penalty of one hundred 
dollars if,—

(a) any train or engine of the company passes over any 
crossing where two main lines of railway, or the main tracks 
of any branch lines, cross each other at rail level, whether they 
are owned by different companies or by the same company, 
before a proper signal has been received by the conductor or 
engineer in charge of such train or engine, from a competent 
person or watchman in charge of such crossing, that the way 
is clear; or,

(b) any train of the company, before it passes over any such 
crossing, is not brought to a full stop, unless engines and trains 
are, by order of the Board under the authority of this Act, 
permitted to pass over such crossing without stopping; or,

(c) any train of the company passes in or through any 
thickly peopled portion of any city, town or village at a speed 
greater than ten miles an hour, unless the track is fenced or 
properly protected in the manner prescribed by this Act, or 
unless permission to pass at greater speed is given by some 
regulation or order of the Board; or,

(d) whenever in any city, town or village any train of the 
company is allowed to pass over or along a highway at rail 
level, not headed by an engine moving forward in the ordinary 
manner, the company does not station on that part of the train, 
or of the tender if the tender is in front, which is then fore-
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most, a peraon wlio sliall warn persons standing on or crossing 
or about to cross the track of such railway.

2. Every company operating an electric street railway shall 
incur a |tensity of one hundred dollars if,—

(a) any electric car of such company passes over any croaB-JJjjfgaa,»1 
ing, where its line of railway crosses any line of railway sub-*“[,"u|,n>m 
ject to the provisions of this Act, at rail level, before a properw‘ubm*“ 
signal has l>een received by the conductor in charge of such 
electric ear, from a competent person or watchman in charge of 
such crossing, that the way is clear; or,

(l>) if there is no competent person or watchman In charge 
of such crossing, the conductor, la-fore crossing the same, dia-s“ ””bmln 
not go forward and see that the track to he crossed is clear, 
liefore giving the signal to the motor-man that the way is clear 
and to proceed ; or,

(e) any such electric car, before it passes over such crossing, 
is not brought to a full stop, unless electric ears are by order 
of the Hoard under the authority of this Act permitted to pass 
over such crossing without stopping. 3 Edw. VII., cap. 58, 
see. 228.

Sec section 270, ante.

394. Whenever at any highway crossing at rail level any JJ*™* 
engine, tender or cor, or any part thereof, is wilfully allowed w»r 
by the company, its officers, agents or employees to stand on any 
part of sueli highway for a longer period than live minutes at 
one time, or. in shunting, to obstruct public traffic for a longer 
period than five minutes at one time, every officer, agent or 
employee of the company, who has directly under or subject to 
his control, management or direction any such engine, tender 
nr ear. shall he liable on summary conviction to a penalty not 
exceeding fifty dollars, and the company shall also Is- liable to Penalty
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a like penalty : Provided that, if the offence is in the opinion 
of the court excusable, the prosecution for the penalty may lie 
dismissed and the costs shall be in the discretion of the court. 
3 Bdw. VII., cap. 58, sec. 229.

See section 278, ante.

395. (a) If any company upon whose railway there is a 
telegraph line in operation wilfully neglects, omits or refuses 
to have a blacklnwrd put upon the outside of the station house 
over the platform of the station, in some conspicuous place, at 
each station of such company in which there is a telegraph 
office; or,

(6) if when any passenger train is overdue at any such sta
tion according to the time-table of such company, the station 
agent, or person in charge at such stations, wilfully neglects, 
omits or refuses to write or cause to be written in white chalk 
on such blackboard a notice, in English and French in the 
province of Quebec, and in English in the other provinces, 
stating to the best of his knowledge and belief the time when 
such overdue train may be expected to reach such station ; or,

(r) if, when there is any further change in the expected 
time of arrival, such station agent, or person in charge of the 
station, wilfully neglects, omits or refuses to write or cause 
to be written on the blackboard, in like manner, a fresh notice 
stating to the best of his knowledge and belief the time when 
such overdue train may then be expected to reach such sta
tion ;

such company shall be liable, upon summary conviction, to 
a penalty not exceeding five dollars for each such wilful neg
lect, omission or refusal.

2. Such station agent or person in charge at any such sta
tion, shall likewise be liable to a penalty not exceeding five dol-
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lars for every wilful neglect, omission or refusal to write or 
cause to be written upon such blackboard any of such notices 
as hereinbefore required. 3 Edw. VII., cap. 58, sec. 231.

See section 271, ante.

Bridges and Tunnels.

396. Every company which shall erect, operate or maintain i„
any bridge, approach, tunnel, viaduct, trestle, or any building, ",ILI,lcl 
erection or structure, in violation of this Act, or of any order or 
regulation of the Hoard, shall for each offence incur a penalty ivn.ay. 
of fifty dollars. 3 Edw. VII., cap. 58, sec. 293.

See section 256, ante.

Tariff and Tolls.

397. All goods carried or I icing carried over any continuous n,.«im to 
route, from a point in Canada through a foreign country intoslhfc1™4 
Canada o|ierated by two or more companies whether Cana
dian or foreign, shall, unless such companies have tiled with the 
Hoard a .joint tariff for such continuous route, lie subject upon onodi 
admission into Canada, to Customs duties, as if such goods w ere "SSL* 
or foreign production and coming into Canada for the first'*"th* 
time.

2 Such goods shall he subject to a Customs duty of thirty so per cent, 

per centum of the valu# thereof, if they would not lie subject 
to any Customs duty in case they were of foreign production, 
and coming into Canada for the first time.

I. If any such duty is paid hv the consignor or consignee Msairbr 
of such goods, the same shall lie repaid on demand to the per- rorop*DT 
sen so paving, by the company or companies owning or operat
ing so much of such continuous line nr route as lies within Can
ada. 3 Edw. VII., cap. 58, secs. 268 and 270.

Sec section 335, ante.

398 If any company or nnv director or officer thereof. or<i,,n,rJv'"
’ tlOllti 111

any receiver, trustee, lessee, agent nr person, acting for or cm-01
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ployed by such company, either alone or with any other com
pany or person, shall,—

(a) wilfully do or cause to be done, or willingly suffer to 
be done, any act, matter or thing, contrary to any order, direc
tion, decision or regulation of the Board made or given under 
this Act, in respect of tolls; or,

(b) wilfully omit or fail to do any act, matter, or thing 
thereby required to be done; or,

(c) cause or willingly suffer or permit any act, matter or 
thing, so directed or required to be done, not to be so done ; or.

(d) contravene any such order, direction, decision or régula 
tion, or any of the provisions of this Act, in respect of tolls , 
such company, director, officer, receiver, trustee, lessee, agent 
or person shall for each such offence be liable to a penalty of 
not more than one thousand dollars, and not less than one 
hundred dollars.

2. No prosecution shall be had or instituted for any such 
penalty without the leave of the Board first being obtained. 
:$ Kdw. VIT., cap. 58, sec. 279.

The section is taken largely from the Inter-State Commerce 
Act, section 10 (1), fas amended March 2, 1889), omitting the 
provision of a fine of $5,000 for each offence which was made 
misdemeanour punishable in the Circuit Court, of the I nited 
States within whose jurisdiction such offence is committed; also 
the provision for imprisonment of the offender for a term not 
exceeding two years where the offence is an unlawful discrimin
ation in rates; the penally of in prison ment was almlished by the 
Elkins Act, February 19th, 1905, and the amount of the fine 
which might be imposed was increased to $20,000.

See sections 78 and 321, ante.
The section 399 is copied substantially from sub section 2 of 

section 10, Inter-St te Commerce Act, omitting its provision 
that the offender shall be deemed guilty of a misdemeanour and 
upon conviction in nnif court of competent juristic tv within 
the district in which such offence was committed, be subject to 
a fine not exceeding $5,000. Imprisonment has been abolished.
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399. Any company or any officer or agent thereof, or any Mw 
person acting for or employed by such company, who, by means
of false billing, false classification, false report of weight, or 
by any other device or means, knowingly, wilfully or willingly 
suffers or permits any person or persons to obtain transporta
tion for goods at less than the required tolls then authorized 
and in force on the railway of the company, shall for each 
offence be liable to a penalty not exceeding one thousand dol- iNMwity. 
lars and not less than one hundred dollars.

2. No prosecution shall be had or instituted for any such 
penalty without the leave of the Board first being obtained.
3 Edw. VII., cap. 58, sec. 279.

Sub-section 1 is copied substantially from sub-section 2 of 
section 10, Inter-State Commerce Act, omitting its provisions 
that the offender shall be deemed guilty of a misdemeanour, and 
upon conviction in nun court of competent jurisdiction within the 
district in which such offence was committed, be subject to a fine 
not exceeding $5,000. Imprisonment has been abolished.

400. Any person, or any officer or agent of any incorporated idem, 
company, who shall deliver goods for transportation to such 
company, or for whom as consignor or consignee the company 
shall transport goods, who knowingly or wilfully, by false 
billing, false classification, false weighing, false representation
of the contents of the package, or false report of weight, or by 
any other device or means, whether with or without the consent 
or connivance of the company, its agent or agents, obtains trans
portation for such goods at less than the regular tolls then 
authorized and in force on the railway shall, for each offence, be 
liable to a penalty not exceeding one thousand dollars and not i»enaity. 
less than one hundred dollars.

2. The Board may m ke regulations providing that any such Further 
person or company shall, in addition to the regular toll, be 
liable to pay to the company a further toll not exceeding fifty
per centum of the regular charge.

3. The eompanv may, and when ordered bv the Board shall, opening of
' . . package*.open and examine any package, box, case or shipment, for the 

purpose of ascertaining whether this section has been violated,
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Noproeecu. 4. No prosecution shall be had or instituted for any such
out leave penalty without the leave of the Hoard first being obtained.
of Board. ^ | ;(]u \' | | (.;|(, ^ S(.(. 279.

The section follows sub-seetion 3 of section 10 Inter-State 
Commerce Act, with similar omissions. The last two sentences 
in this section are not in the Inter-State Commerce Act.

The offence of “false hilling” is complete when the property 
is delivered for transportation, and such transportation to the 
place of destination is not essential to constitute the offence. 
The gist of the offence is the fraudulent act by whicli the lower 
rate is secured for the transportation of the property. Davis 
v. United State», 104 Fad. Sep, 186.

The remedy of the shipper against the carrier to recover 
damages at common law remains until the Legislature enacts a 
statutory remedy. In such case the statutory remedy super
sedes the common law remedy, unless the statute expressly 
declares such remedy to he cumulative and not exclusive: Wind
sor Coal Co. v. Chicago K.W. Co. (1892), 52 Fed. Rep. TIC,

unjust dis- 401. Anv person or companv, or any officer or agent of any
cnmina- *
«on. company,—

(a) who shall offer, grant, or give, or shall solicit, accept or 
receive any rehate, concession, or discrimination in respect of 
the transportation of any traffic by the company, whereby any 
such traffic shall, by any device whatsoever, be transported at a 
less rale than that named in the tariffs then in force; or,

(h) for whom the company or any of its officers or agents, 
shall by any such means be induced to transport traffic, and 
thereby to discriminate unjustly in favour of any such person, 
company, officer or agent as against any other person or com
pany; or,

(c) who shall aid or abet the company in any unjust dis
crimination ;

Penalty, shall for each offence lie liable to a penalty not exceeding 
one thousand dollars and not less than one hundred dollars.

Nnpmeeru- 2. No prosecution shall be had or instituted for any suchtlon with- * .
muji-nvc penaltv without the leave of the Hoard first being obtained.of Board *

3 Kdw. VIT., cap. 58, see. 279.
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See Dominion Concrete Co. v. Canadian Pacific Py. Co., 6 
Can. Ry. Cas 514; where it was held that under sees. 3-‘:i, 327, 
and 401 of Ch. 37, R.S.C. 1903, the Board has no power to 
make a retroactive alteration in a tariff and grant reliâtes and 
refunds of tolls which have been charged. See opinion of late 
Chief Commissioner lion. A. C. Killam on refunds, 9 Can. Ry.
('as. 242. Ilrant Milling Co. v. Grand Trunk Ii.W. Co., 4 Can.
Ry. Cas. 259.

By section 290 (Act of 1888), the amount unjustly exacted 
was also recovers hie. Section 8 of the Inter-State C< mmerce 
A« t contains a similar provision.

The liability under this and the other sections is confined 
exclusively to a breach of duty under the sections relating to 
tolls. The liability of the company under the remaining sec
tions of the Act, and at common law-, remains unchanged, hut 
in respect of offences against these sections the common law is 
excluded, since the statute has not declared that the remedy 
given by it is not exclusive but cumulative. Windsor Coal Co. 
v. Chicago It.W\ Co., 52 Fed. Rep. 71(5.

402. If the company files with the Board any tariff, and such ii.pamire 
tariff comes into force and is not disallowed by the Board under in uirur 
this Act, or if the company participates in any such tariff, any 
departure from the tolls in such tariff, while so in force, shall,
as against such company, its officers, agents or employees, he an Penalty 
offence under this Act.

2. No prosecution shall be had or instituted in respect of any |>^np™<£u- 
such offence without the, leave of the Board first being obtained 
3 Edw. VII., cap. 58, sec. 279.

403. Every company which carries or transports, and every
officer or employee thereof who directs or knowingly permits to without 
he carried or transported, any goods by express,— t»rilT- *,c

(a) unless and until the tariff of express tolls therefor or in 
connection therewith has been submitted to and filed with the 
Board in the manner required by this Act; or,

(h) in the case of competitive tariffs, unless such tariffs are 
filed in accordance with the rules and regulations of the Board 
made in relation thereto ; or,
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(c) in any cast* where such express toll in any tariff has been 
disallowed by the Board ;

shall be liable to a penalty not exceeding one hundred dol
lars for each such offence, 6 Edw. VII., cap. 42, sec. 27.

404. Every company shall, in addition to any penalty here
inbefore provided in respect of any infraction by the company, 
or any officer, servant or agent of the company, of any order, 
direction, decision or regulation made or given by the Board 
under this Act in respect of tolls, be liable, at the suit of any 
person injured by reason of any such infraction, to three times 
the amount of the actual damage which such person may be 
proved to have so sustained.

2. No action shall be commenced for the recovery of any such 
triple damages without the leave of the Board first being 
obtained. 3 Edw. VII., cap. 58, sec. 279.

For a recovery of treble damages under a statute see 
Union Pacific It. IV. (Jo. v. (ioodridge, 149 U.S. 680.

Obstructing Inspecting Engineers.

405. Every operator or officer employed in any telegraph 
office of the company, or under the control of the company, who 
neglects or refuses to obey, without unnecessary delay, all orders 
of any inspecting engineer for the transmission of messages 
shall, for every such offence, be liable on summary conviction 
to a penalty of forty dollars. 3 Edw. VII., cap. 58, see. 200.

406. Every person who wilfully obstructs any inspecting 
engineer in the execution of his duties shall be liable on sum
mary conviction to a penalty not exceeding forty dollars, and, 
in default of payment thereof forthwith, or within such time as 
the convicting justice appoints, to imprisonment with or with
out hard labor for any term not exceeding three months. 3 Edw 
VII., cap. 58, see. 206.

See section 260, ante.



Sec 4U8J WALKING UPON THE RAILWAY. C39

Animals.

407. Every person who,—
(а) wilfully leaves open any gate on either side of the rail-n 

way, provided for the use of any farm crossing, without some 
person lK‘ing at or near such gate to prevent animals passing 
through it on the railway ; or,

(б) not being an officer or employee of the company acting Taking 
in the discharge of his duty, takes down any part of a railway 
fence; or,

(c) turns any horse, cattle or other animal upon or within Turning 
the inclosure of any railway, except for the purpose of and hit» rail- 
while crossing the railway in charge of some competent person,vuciwmre. 
using all reasonable care and precaution to avoid accidents; or,

(d) except as authorized by this Act, without the consent of Allowing' Hlllimtlh to
the company, rides, leads or drives any horse, or other animal,g<.»|H>n

1 ’ i-i railway.or suflfors any such horse or animal to enter upon the railway, 
and within the fences and guards thereof ;
shall, on summary conviction, be liable to a penalty of twenty ivnaity. 
dollars for each such offence.

2. Everv su<*h person shall also be liable to the company for i'«mugi-*to
any damage to the property of the company, or for which the iwny. 
company may be responsible, by reason of any sueli act or omis
sion. K

3. Every person guilty of any offence under this section shall,to 
in addition to the penalty and liability tli rein provided, be
liable to pay to any person injured by re'son of the commission 
of such offence all damages thereby sustained. 3 Kdw. VII., 
cap. 58, sec. 201.

See notes to sections 254 and 295.

Walking upon tin liailway.
408. Every person, not connected with the railway or em-wguuii£ 

ployed by the company, who walks along the track thereof, 
except where the same is laid across or along a highway, is liable



640 CANADIAN RAILWAY ACT. I Sec. 408

peiwity on summary conviction to » penalty not exceeding ten dollars. 
•1 Edw. VII., cap. 58, sec. 201.

1\ diking on the Track. Even though a company may have 
known that its track was habitually used by persons who wished 
to reach a nearby highway, that was not construed as a license 
to use it, and a person injured is a trespasser and not entitled 
to recover for injuries he sustained while so trespassing, even 
though the company’s train in approaching such highway had 
failed to give the statutory warnings: Grand Trunk PAY. Co. v 
Anderson, 28 S.C.R. 541, reversing Anderson v. Grand Trunk 
/MV. Co., 27 O R. 441. 24 A.R. 672; and see Jones v. Grand 
Trunk /MV. Co., 16 A.R 37, 18 S.C.R. 696. But where with 
the tacit acquiescence of the company the fence which it was 
required to maintain alongside its tracks had been removed, and 
a foot-way across its tracks habitually used, it was held that the 
parents of a child killed at this point might recover, because 
there was a neglect of duty in permitting the track to remain 
un fenced at this point : Tnbb v. Grand Trunk /MV. Co., 8 O.L.R. 
203, 4 Can. Ry. Cas. 1, followed Potvin v. Canadian Pari fir /MV. 
Co., 4 Can. Ry. Cas. 8. In Pennsylvania, under somewhat sim
ilar circumstances, a different result has been arrived at : Halti- 
more, eie., PAY. Co. v. Sehirindling, 101 Penn. St. 2-58 In 
neither the Tahb or Potvin Cases, supra, wa< the above section 
referred to. Tn /7/nr v. Cleveland, etc.. PAY. Co., 13 Am & 
Eng. Ry. Cas. N.S. 783, at p. 787, it was said that employees in 
charge of a train are entitled to assume that anyone standing or 
walking on the track will in due time remove himself from dan
ger, and they are not required to stop or cheek the speed of the 
train until they become aware that lie is oblivious of his- ncril. 
A large number of cases on this point are collected in 13 Am. 
& Eng. Ry. Cas. N.S.. pp. 770 to 825. Tn a peculiar case, where 
a person on the track stepped off to avoid a train hut was pushed 
on again by a cow which got on the right of way owing to the 
neglect of the company’s duty to fence, and was injured by the 
train, he was not allowed to succeed : Schreiner v. Great Xorth- 
ern PAY. Co., 58 L.R.A. 75. Where a person properly in 
defendants’ yards chose to walk between the rails instead of 
outside of them and was injured, he was precluded by his own 
eontrihutorv negligence from recovering : Phil lins v Grand 
Trunk PAY. Co., 1 O.L.R. 28. 1 Can. Ry. Cas. 309. following 
Callender v. Carlefon Iron Co., 0 Times L.R. 646. 10 Times L.R. 
366.

Tecense to eross a railway does not inelude license to cross 
the line when there are trucks (cars) on it. French v. TIills, 
24 T.L.R. 644.
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Foot Bridges at Highway Crossings.

409. Any person who uses any highway crossing at rail level vsinghigii 
for the purpose of passing on foot along such highway acrossJwjon 
the railway, except during the time when such highway cross
ing is used for the passage of carriages, carts, horses or cattle 
along the said highway, is liable on summary conviction to a Penalty 
penalty not exceeding ten dollars, if,—

(a) the company has erected and completed, pursuant toil there lea 
order of the Hoard, over its railway, at or near or in lieu of 
such highway crossing, a foot bridge or foot bridges for the 
purpose of enabling persons passing on foot along such high
way to cross the railway by means of such bridge or bridges ; 
and,

(h) such foot bridge is maintained or such foot bridges are Main 
maintained by the company in good and sufficient repair. It ,aln*rt 
Hdw. VII., cap. 58, sec. 292.

See section 239, ante.

Dangerous <'onimodifies.
410 Every person who,—
(</) sends by any railway any gunpowder, dynamite, nitro- 

glycerine, or any other goods which are of a dangerous or 
explosive nature, without distinctly marking their nature on 
the outside of the package containing the same, and otherwise 
giving notice thereof in writing to the station agent or 
employee of the company whose duty it is to receive such goods, 
and to whom the same are delivered ; or,

(l>) carries or takes upon any train any such goods for the ( 
purpose of carriage ; lnihl-
shall forfeit to the company the sum of five hundred dollars Penalty, 

for every such offence. 3 Edw. VII., cap. 58, sec. 221.
See section 286, ante.

411 Every company which carries any goods of a danger-
ous nature, except in cars specially designated for that pur- «'prying 
pose, with the words Dangerous Explosives plainly appearingKOOd,,

41—h.l.
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on each side of each of such cars, shall for each such offence 
incur a penalty of five hundred dollars. 3 Edw. VII., cap. 58, 
sec. 222.

In Hex v. Michigan Central R.W. Co., 10 O.W.B. GOO, on 
indictment for carrying goods of a dangerous nature which 
were the cause of serious damage, the company w. s found guilty 
and a tine of $25,000.00 was imposed ; see sect ion 287, anti.

Notification of Accidents.

412. Every company which wilfully or negligently omits to 
give immediate notice as by this Act required, with full par
ticulars, to the Board of the occurrence, upon the railway 
belonging to such company, of any accident attended with 
serious personal injury to any person using the railway, or to 
any employee of the company, or whereby any bridge, culvert, 
viaduct or tunnel on or of the railway has been broken, or so 
damaged as to be impassable or unfit for immediate use, shall 
forfeit to Ilis Majesty the sum of two hundred dollars for even- 
day during which the omission to give such notice continues 
o Edw. VII., cap. 42, sec. 22.

See section 372, ante.

Officers and Em pi ogees.

413. Every conductor, locomotive engineer, train dis
patcher, telegraph operator, station agent, switchman, signal 
man, bridge tender, or any other person who is intoxicated, or 
under the influence of liquor, while on duty, in charge of or in 
any employment having to do with the movement of trains 
upon any railway, is guilty of an offence, and shall be punished 
by fine, not exceeding four hundred dollars, or imprisonment, 
not exceeding five years, or both, in the discretion of the court 
before which the conviction is had, and according as such court 
considers the offence proved to be more or less grave ns causing 
injury to any person or property, or as exposing or likely to 
expose any person or property to injury, although no actual 
injury occurs, fi Edw. VIT., cap. 42, see. 25.
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414. Every person who sells, gives or barters any spirituous selling 
or intoxicating liquor to or with any servant or employee of railway0

■ employeesany company, while on duty, is liable on summary conviction 0:1 duty, 
to a penalty not exceeding fifty dollars, or to imprisonment, Penalty, 
with or without hard labour, for a period not exceeding one 
month, or to both. 6 Edw. VII., cap. 42, sec. 23.

See King v. Treanor, 18 O.L.R. 104.

1415. Every officer or servant of any company and every Kmpiovee 
person employed by the company, who wilfully or negligently i.y°l2wa,g 

violates any by-law, rule or regulation of the company or its 
directors lawfully made and in force, or any order or notice 
of the Minister, or of the Board, or of an inspecting engineer, 
of which a copy has been delivered to him, or which has beenlfcoPJr v ^ ’ served or
posted up or open to his inspection in some place where hisi,,*‘*d 
work or his duties, or any of them, are to be performed, if such 
violation causes injury to any person or to any property, or, 
although no actual injury occurs, exposes any person or any 
property to the risk of such injury, or renders such risk greater 
than it would have been without such violation, is guilty of an 
offence, and shall, in the discretion of the court before which 
the conviction is had, and according as such court considers 
the offence proved to be more or less grave, or the injury or 
risk of injury to person or property to he more or less great, 
he punished by fine or imprisonment or both. Penalty.

2. No such fine shall exceed four hundred dollars, and no Limn of
sm li imprisonment shall exceed the term of five years. nient.1'

3. The company may, in all cases under this section, pay,fcn^fv

the offender or deduct it from his salary or pay. 3 Edw. VIT., 
cap. 38, sec. 2fifi.l

This section was repealed bv 7-8 Fdw. VIT., cap. 18. sec. 13, 
and ns no new section has been substituted any proseentions of 
this nature should probablv be laid under section 283 of the 
fruninnl Code. It was held in an English case that a railway 
which had not commenced to be used for passenger traffic, but 
only for carrying materials and workmen, was within the terms

penalty

employee.
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of an enactment similar to this section of the Code, R. v. Brad
ford (1660), Bell, C.C. 268.

In King v. Corrigan a conviction after the repeal of section 
415 was quashed. This judgment was handed down by the 
Court of Appeal (Ontario) on December 14th, 1909.

Contravention of By-laws and Regulations of the Company

416. Every person who wilfully or negligently violates any 
by-law, rule or regulation of the company is liable, on summary 
conviction, for each offence, to a penalty not exceeding the 
amount therein prescribed, or if no amount is so prescribed, 
to a penalty not exceeding twenty dollars: Provided that no 
such person shall be convicted of any such offence, unless at 
the time of the commission thereof a printed copy of such by
law, rule or regulation was openly affixed to a conspicuous part 
of the station at which the offender entered the train, or at or 
near which the offence was committed. 3 Edw. VII., cap. 58, 
sec. 297.

See section 312, ante.

Thistles and Weeds.

417. Every company which fails or neglects to cause the 
mmïnïht thistle* and all noxious weeds growing on the right of way, 
°f wh> and upon land of the company adjoining the railway, to he

cut down, or to be rooted out and destroyed, each year, before 
such thistles or weeds have sufficiently matured to seed, or 
which fails or neglects to do anything which it is required by 
law to do for the purpose of cutting down, or rooting out and 
destroying such thistles and weeds before they have sufficiently 

penalty matured to seed, shall incur a penalty of two dollars for every 
day during which such failure or neglect continues.

Municipal 2. The mayor, reeve or chief officer of the municipality, 
may township, county or district in which any portion of the right 

of way or land of the company lies, upon which the company 
has failed to eut down, or root out and destroy, such thistles 
and weeds as hv law required, or to do anything which the

Violation 
of by-laws 
and rules.

copy must 
be posted.
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company is by law required to do for the purpose aforesaid, or 
any justice of the peace in such municipality, township, county 
or district, may enter upon the portion of the right of way and 
lands aforesaid, and, by himself and his assistants or workmen, 
cut down, or root out and destroy, such thistles or weeds, and 
for that purpose cause to he done all things which the company 
is hy law required to do.

3. Such mayor, reeve, chief officer or justice of the peace may Kipeui#< 
recover the expenses and charges so incurred, and the said 
penalty, with costa, in any court of competent jurisdiction.

4. Such penalty shall be paid to the proper officer of the Payment, 
municipality. 3 Edw. VII., cap. 58, sec. 238.

See section 296, ante.

Itailway Constables.

418. Every constable appointed under the authority of this Failure of 
Act who is guilty of any neglect or breach of duty in his office in dutr 
of constable shall be liable, on summary conviction, to a penalty Penalty 

not exceeding eighty dollars, or to imprisonment with or with
out hard labour for a term not exceeding two months.

2. Such penalty may, if the constable is in receipt of a salary 
from the company, be deducted from any such salary due toj^j**1* 
such offending constable.

3. Any offence under this section may be prosecuted and 
adjudged within any county, city, district, or other local juris
diction wherein the railway passes. 3 Edw. VII., cap. 58, 
sec. 241.

See section 300, ante.

Returns.

419 Every companv which fails or neglects to prepare and Failure of. 3 * * * * * * * 11 company to
tarnish to the Minister, within the time, and in the manner andf"r,,i,,h, . returns to
form, and with such particulars and verification as hy this ActM,nl*,er-
required or intended,—
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(а) any return of its capital, traffic and working expendi 
ture, or of any other information required as indicated in the 
forms contained in schedule one to this Act, or in any of such 
forms as changed, varied or substituted by the Minister, under 
the authority of this Act; or,

(б) any weekly return of its traffic in accordance w’ith the 
forms contained in schedule two of this Act; or,

(c) any other information which may be from time to time 
required by the Minister under the authority of this Act ; 
shall incur a penalty not exceeding ten dollars for every 
day during which such default continues.

2. Every person who knowing the same to be false in any 
particular signs any such return is guilty of an offence punish
able on summary conviction. 3 Edw. VII., cap. 58, sees. 3U3 
and 304; ti Edw. VII., cap. 42, sec. 20.

See section 370, ante.
Schedule one was repealed by 8-9 Edw. VII., cap. 31, see. 3; 

forms are now obtainable from the Minister. See section 370, 
ante.

420. Any company which fails or neglects to deliver to the 
Minister in the form ordered and directed by the Minister, or 
as by this Act required,—

(a) within one month after the first days of January and 
July respectively in each year, a true and particular return of 
all accidents and casualties, whether to life or property, which 
have occurred on the railway of the company during the half 
year next preceding the said dates respectively, setting forth 
the particulars and verified in manner as by this Act required; 
or,

(b) if required by the Minister, a true copy of the existing 
by-laws of the company and of its rules and regulations for the 
management of the company and of its railway, within four
teen days after having been so required by the Minister; or,

(c) any other or additional returns of serious accidents 
occurring in the course of the publie traffic on the railway
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belonging to such company, if thereunto required with a view 
to public safety by the Minister, within fourteen days after the 
same have been so required;
shall forfeit to His Majesty the sum of one hundred dollars PeMall> 
for every day during which the company so neglects to deliver 
any such return. 3 Edw. VII., cap. 58, sec. 307.

421. If the Board at any time, by notice served upon the Refusai to 
company or any officer, servant or agent of the company, re-turns n> 
quires the company or such officer, servant or agent to furnish H.wr.1 
to the Board, at or within any time stated in such notice, a 
written statement or statements showing in so far and with such 
detail and particulars as the Board requires,—

(а) the assets and liabilities of the company; AMtt**nd
liabilities.

(б) the amount of the company’s stock issued and outstand-stock, 
ing and the date at which any such stock was so issued ;

ic) the amount and nature of the consideration received *5«'*Mm»-
ii"n linn'

by the company for such issue, and in case the whole of suchf»r 
consideration was not paid to the company in cash, the nature 
uf the service rendered to or property received by the company 
for which any stock was issued;

(#/) the gross earnings or receipts or expenditure by theRewipta 
company during any period specified by the Board, and the 
purposes for which such expenditure was made;

(e) the amount and nature of any bonus, gift or subsidy Bom» and 
received by the company from any source whatsoever and the 
source from whicli and the time when, and the circumstances 
under which, the same was so received or given :

-/) the bonds issued at any time by the company and what Bond*, 
portion of the same is outstanding, and what portion, if any, 
has been redeemed;

{g) the amount and nature of the consideration received by Mem 
the company for the issue of such bonds;

(h) the character and extent of any liabilities outstanding,Liabilities, 
i hargeahle upon the property or undertaking of the company,
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or any part thereof, and the consideration received by the com
pany for such liabilities, and the circumstances under which 
the same were created ;

(•) the cost of construction of the company’s railway or of 
any part thereof;

( j) the amount and nature of the consideration paid or give" 
by the company for any property acquired by it;

i (*) the particulars of any lease, contract or arrangement 
entered into between the company and any other company or 
person ; and,

(l) generally, the extent, nature, value and particulars of 
the property, earnings, and business of the company ; or,

(m) any of the matters in this section mentioned;
rand if such company, officer, servant or agent wilfully or 
negligently refuses to make such return when and as thereunto 
required by the Board, or fails to make any such return to the 
utmost of its or his knowledge, or means of knowledge, the com
pany and every such officer, servant or agent, so in default, 
shall severally be liable on conviction to a penalty not exceed
ing one thousand dollars.

2. Each such officer, servant or agent so convicted shall, in 
addition to such penalty, be liable to imprisonment, in the com
mon gaol of the county in which such conviction is made, fur 
any period not exceeding twelve months. 3 Edw. VII., cap. 5b, 
s. 309.

See section 375, ante.

422. If any company or any officer, servant or agent of such 
company wilfully or negligently makes any such return to the 
Board falsely, or makes any false statement in any such return, 
such company and every such officer, servant or agent shall he 
severally liable on conviction to a penalty not exceeding one 
thousand dollars.
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2. Such officer, servant or agent shall also, on such convie- imprison- 
lion be liable to imprisonment, for any period not exceeding™*" 
twelve months, in common gaol of the county where such 
conviction is had. 3 Edw. VII., cap. 58, sec. 309.

See section 375, ante.

423. If any officer or servant of the Hoard, or any person Publishing
« • iii. Informahaving access to or knowledge of any return made to the Hoard,JUJ'iJJJh- 
or of any evidence taken by the Hoard in connection therewith, 
shall, without the authority of the Hoard first obtained, publish 
or make known any information, having obtained the same, or 
knowing the same to have been derived from such return or 
evidence, he shall be liable, on conviction, to a penalty notpeaaity 
exceeding five hundred dollars for each offence, and to imprison
ment not exceeding six months, in the common gaol in the 
county where such conviction is had. 3 Edw. VII., cap. 58, 
sec 309.

Schemes of Arrangement with Creditors.

424 If any company fails to keep at all times, at its prin-Failure of 
cipal or head office, printed copies of any scheme of arrange- ki-"|!ôraeiî 
merit between the company and its creditors, after such scheme* 1 * 
has been confirmed and enrolled as provided by this Act, or to 
sell such copies to all persons desiring to buy them at a reason
able price, not exceeding ten cents for each copy, the company 
shall incur a penalty not exceeding one hundred dollars, and irwuMf. 
further penalty not exceed'ng twenty dollars for every day dur
ing which such failure continues after the first penalty is in
curred. 3 Edw. VIT., cap. 58, sec. 288.

See section 369, ante.

Various Offences.

425. Every person who,—

(a) wilfully breaks down, injures, weakens or destroys any i-estroyin* 
gate, fence, erection, building or structure of a company; or,"tnlcture**
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(b) removes, obliterates, defaces or destroys any printed or 
written notice, direction, order, by-law or regulation of a com 
pany, or any section of or extract from this Act or any other 
Act of Parliament, which a company or any of its officers or 
agents have caused to be posted, attached or affixed to or upon 
any fence, post, gate, building or erection of the company, or 
any car upon any railway; or,

(r) enters upon any railway train, without the knowledge- or 
consent of an officer or servant of the company, with intent 
fraudulently to be carried upon the said railway without pay 
ing fare thereon ; or,

(d) wilfully obstructs or impedes any officer or agent of any 
company in the execution of his duty upon any train, or rail 
way, or upon any of the premises of the company; or,

(e) not being an employee of the company, wilfully très 
passes by entering upon any of the stations, cars or buildings 
of the company in order to occupy the same for his own pur 
poses ;
shall be liable on summary conviction to a penalty nut 
exceeding fifty dollars, or in default of payment to imprison 
ment for a term not exceeding two months. 3 Edw. VII., 
cap. 58, sec. 291.

/)# struct inn of Hail irai/ Properly. With this section should 
be read section 517 of the Criminal Code.

Obstructing Pail trays. With this compare section 519 of 
the Criminal Code.

426 Every person who,—

(a) bores, pierces, cuts, opens or otherwise injures any cask, 
box or package, which contains wine, spirits or other liquors, 
or any case, box, sack, wrapper, package or roll of goods, in. 
on or about any car. wagon, boat, vessel, warehouse, station 
house, wharf, quay or premises of or belonging to any company, 
with intent to steal or otherwise unlawfully to obtain or to 
injure the contents, or any part thereof ; or,
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(ft) unlawfully drinks or wilfully spills or allows to run to Drinking or 
waste any such liquors, or any part thereof ; liquor.

is liable, on summary conviction, to a penalty not exceedingPenelly 
twenty dollars over and above the value of the goods or liquors 
so taken or destroyed, or to imprisonment, with or without hard 
labour, for a term not exceeding one month, or to both. 3 Edw.
VII., cap. 58, see. 298.

Penalties not otherwise provided.

427. Any company, or any director or officer thereof, or anyeomj.«u> 
receiver, trustee, lessee, agent, or person, acting for or employedliuing"»/ 
by such company, that does, causes or permits to be done, any d.'>‘H»y-k 
matter, act or thing contrary to the provisions of this or the again*! tht* 
Special Act, or to the orders or directions of the Governor 
in ( ouncil, or of the Minister, or of the Board, made under this 
Act, or omits to do any matter, act or thing, thereby required to 
be done on the part of any such company, or person, shall, if 
no other penalty is provided in this or the Special Act for any 
such act or omission, lie liable for each such offence to a penalty 
of not less than twenty dollars, and not more than live thousand ,.enulty 
dollars, in the discretion of the court before which the same is 
recoverable.

2. Such company, director, officer, receiver, trustee, lessee, I'amHget. 
agent or person shall also, in any case, in addition to any such 
penalty, be liable to arty person injured by any such act or 
omission for the full amount of damages sustained thereby, and 
such damages shall not be subject to any special limitation, ex
cept as expressly provided for by this or any other Act. 3 Edw.
VII., cap. 58, sec. 294.

Note.—The portion (in italics) of subsection 2 of section 427 
was added by 9 and 10 Ed. VII., e. 50, see. 12. (Assented to
May 4, 1910.)

In Hex v. Crand Trunk and Canadian Pacific Ily. Cos., 17 
O.L.R. 601, 8 Can. Ry. Cas. 453, the railway companies were 
indicted for failure to comply with an order of the Railway 
Committee as to the protection of a railway crossing.
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It was held by the Ontario Court of Appeal that the defen
dants could not be convicted of an indictable offence under 
sec. 165 of the Criminal Code because section 427 read in con
nection with section 33 does expressly provide an appropriate 
remedy by way of penalty for disobedience to the order of 1 lie 
Railway Commission, and the application of section 165 was 
by its very terms expressly excluded : p. 460. Sec. 431 was also 
held not to apply as the proceeding was not one for a penalty.

In Rex v. Hay8, 14 O.L.R. 201, 6 Can. Ry. Cas. 480, it was 
held that the operation of section 138 of the Criminal Code 
(1892) was excluded by the existence of a penalty for the offence 
under this section of the Railway Act. Hut in Union Colliery 
Co. v. The Queen, 31 S.C.R. 81, 1 Can. Ry. Cas. 511, it was held 
that where no punishment was provided under section 213 of the 
Criminal Code still under the common law the company was 
liable to a fine.

This section was discussed in the “General Note on Negli
gence in Operating Railways,” ante, part IX.

To Whom the Section Applies. The words “any person 
injured thereby” were considered in Le May v. Canadian 
Pacific R.W. Co., 18 O.R. 314, 17 A.R. 293, and it was held, 
contrary to some expressions of opinion McLauchlin v. Mid
land R.W. Co., 12 O.B. 418, 1h;it I hey ineluded the nil way 
company’s employees, but per Osler, J.A., at p. 391, the words 
should not be construed “in derogation of the common law 
rule ns to the non liability of the master for an injury sus
tained by one servant through the negligence of a fellow ser
vant unless, in the case of a particular act or omission pro
vided against, such extended construction is plainly required." 
This ease was followed in Curran v. Grand Trunk R.W. Co., 25 
A.R. 407, at p. 411. In Plrster v. Grand Trunk R.W. Co., 32 
O R. 55, 1 Can. Ry. Cas. 27, where a person hauling gravel over 
another’s farm crossing had his horse killed it was said, obiter, 
that he would be entitled to damages under this section.

Tt was held in Winterburv v. Edmonton, Yukon <0 Pacifie 
R.W. Co., 1 Alta. L.R. 298, 9 Can. Ry. Cas. 7, that where ani
mals escaped from the right of way of a railway, through h 
defective fence, and committed damage on the lands of an 
adjoining owner, the company was liable under sub-see 2 of 
this section. Hut in Clayton v. Canadian Northern R.W. Co.. 17 
Man. L.R. 426, 7 Can. Ry. Cas 355 : Douylass v. Grand Trunk 
R.W. Co.. 9 Can Rv. Cas 27, and TTnnt v. Grand Trunk PaiiUr 
Ry Co., 18 Man. L.R. 603, 9 Can. Ry. Cas. 365, it was held that 
sub-see. 2 of this section, being of general application, cannot
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be interpreted to make the company liable iu cases in which it 
is expressly relieved from liability, under sections 294 and 295. 
I'nder these sections the damage must be committed by “any 
train,” although these words arc omitted from the fencing sec
tion 254.

In McLeod v. Canadian Northern R.W. Co., O.L.R. 9 ('an. 
Ry. ('as. 39, Boyd C., held that a right of action lay against 
the company under sub-sec. 2 of this section. In that case the 
animals were killed by a train but it is not certain that the 
learned Chancellor would have held that the company was 
liable if the animals had not been so killed. See Young v. 
Erie <(' Huron Ii.W. Co., 27 O R. 530.

These cases must now be read in the light of the amendment 
of 1910.

Continuing Offences.

428 When the violation of or failure to comply with any s*ob
«... . , , . .. Tioletlonjoprovision of this Act, or with any regulation, order or direc-un*Acta 

* ’ * , .I. dl-linct
lion of the Governor in Council, the Minister, the Board, or^em*.
any inspecting engineer, is made, by this Act or any regula
tion thereunder, an offence subject to penalty, eacli day s con
tinuance of such violation, or failure, to comply, shall con
stitute a new and distinct offence. 3 Edw. VII., cap. 58, sec. 299.

Liability of the Company.

429 For the purpose of enforcing any penalty under *nyjjegj^*r 
of the provisions of this Act, or enforcing any regulation, order,*;;|,”rlon of 
or direction of the Governor in Council, the Minister, the Board,°mcer
or any inspecting engineer, made under this Act, the act, 
omission, or failure of any officer, agent, or other person acting 
for, or employed by the company, shall, if within the scope of 
his employment, in every case be also deemed to be the act, 
omission or failure of such company.

2. Anything done or omitted to be done by the company,idem 

which if done or omitted to be done by any director, or officer 
thereof, or any receiver, trustee, lessee, agent or person acting 
for or employed by the company, would constitute an offence 
under this Act, shall also be held to be an offence committed by
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such company, and, upon conviction of any such offence, tin- 
company shall t>e subject to the like penalties as are prescriled 
by this Act with reference to such persons. 3 Edw. VII., 
cap. 58, sec. 299.

Penalties constitute a charge.

430. If any company has been convicted of any penalty 
under this Act, such penalty shall be the first lien or charge 
upon the railway, property, assets, rents and revenues of the 
company. 3 Edw. VII., cap. 58, sec. 301.

Procedure.

431. If any penalty, prescribed for any offence under this 
Act, or under any regulation of the Board, is one hundred dol
lars or less, with or without imprisonment, the penalty may, 
subject to the provisions of this Act, he imposed and recovered 
on summary conviction before a justice of the peace.

2. If the penalty prescribed is more than one hundred dol
lars and less than five hundred dollars, the penalty may, sub
ject as aforesaid, be imposed and recovered on summary convic
tion before two or more justices, or before a police magis
trate, a stipendiary magistrate, or any person with the power 
or authority of two or more justices of the peace.

3. Whenever the Board shall have reasonable gr< und for 
belief that any company, or any person or corporation is violat
ing or has violated any of the provisions of this Act, in respect 
of which violation a penalty may be imposed under this Act, 
the Board may request the Attorney General of Canada to 
institute ami prosecute proceedings, on behalf of Ilis Majesty, 
against such company or person for the imposition and recovery 
of the penalty provided under this Act for such violation, or 
the Board may eau<e an information to be filed in th-* name of 
the Attorney General of Canada for the imposition and recovery 
of such penalty.
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4. No prosecution shall be had against the company for any Noproeec*1 
penalty under this Act, in which the company might be held 
liable for a penalty exceeding one hundred dollars, without thelfx^^ly 
leave of the Board being first obtained. 3 Edw. VII., cap. 58,I*00 
secs. 25 and 300.

Schedules one and two were repealed by 8-9 Edw. Vli., 
cap. 31, see. 3, and forms for annual returns are now* obtain 
able from the Minister. See section 370, ante.
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CHAP. 38.

An Act to Amend the Railway Act.

[Assented to 27th April, 1907.]

Ilia Majesty, by and with the advice and consent of the 
Senate and House of Commons of Canada, enacts as follows :—

1. The Hoard of Railway Commissioners for Canada may, 
in any application, proceeding or matter of special importance 
pending before it, if in the opinion of the Board the public 
interest so requires, apply to the Minister of Justice to instruct 
counsel to conduct or argue the case or any particular question 
arising in the application, proceeding or matter as to any public 
interest which is or may be affected thereby or by any order or 
decision which may be made therein ; and, upon such application 
to him by the Board, or of his own motion, the Minister of .Ins 
tiee may instruct counsel accordingly ; and the Board may 
direct that the costs of such counsel shall be paid by any party 
to the application, proceeding or matter, or by the Minister of 
Finance out of any unappropriated moneys.

2. Wherever by any Act of the Parliament of Canada here
tofore or hereafter passed provision was or is made for the 
deposit in the office of the Secretary of State of Canada of any 
mortgage given to secure the payment of bonds or other securi 
ties issued by any company, and the provisions with regard to 
such deposit have been duly complied with, it is hereby declared 
and enacted that it was and is unnecessary for any purpose that 
such mortgage, or any assignment thereof, or any other instru
ment in any way affecting it, should have been or should be 
otherwise deposited, registered or filed under the provisions of 
any law respecting the deposit, registration or filing of instru 
ments affecting real or personal property : Provided that, if such 
Act expressly required or requires some additional or other 
deposit, registration or filing, nothing herein contained shall I» 
taken or held to dispense therewith or to waive any non-eompli

(aid)
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anoe with such requirement ; and provided further that nothing 
herein contained shall affect any matter in litigation, in, or 
finally decided by, any court of justice at the time this Act comes 
into force.

3. Any such mortgage heretofore given as to which there has 
been hitherto no Act providing for such deposit, or any assign
ment of such mortgage or other instrument in any way affecting 
it, or a sworn copy thereof may be deposited in the office of the 
Secretary of State of Canada within ninety days after the pass 
ing of this Act.

2. Notice of such deposit shall forthwith thereafter he given 
in The Canada Gazette.

3. No objection shall he taken on the part of any creditor of 
gueli company or any purchaser or mortgagee becoming such 
creditor or purchaser or mortgagee, subsequent to the giving such 
notice, to any such mortgage or other instrument in respect 
of which such deposit has been made and such notice given, on 
the ground that the same has not been otherwise deposited, regis
tered or filed under the provisions of any law respecting the 
deposit, registration or filing of instruments affecting real or 
personal property.

4. Any contract evidencing the lease, conditional sale or hail 
ment of rolling stock to a company shall be in writing, duly exe
cuted by the parties thereto, and the same or a copy thereof may 
he deposited in the office of the Secretary of State of Canada, 
within twenty-one days from the execution thereof, and no con
tract so deposited need be ofherwise deposited, registered or filed 
under the provisions of any law respecting the deposit, registra
tion or filing of instruments affecting real or personal property, 
and upon the due execution and deposit of any such lease, condi
tional sale or bailment of rolling stock as aforesaid, the same 
shall be valid.

2. Notice of such deposit shall forthwith thereafter be given 
in The Canada Gazette.

5 Any contract heretofore made in writing and duly exe
cuted by the parties evidencing any such lease, conditional sale 
or mortgage of rolling stock, may be deposited in the office of the 
Secretary of State of Canada, within ninety days after the pass-

42— n.L.
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ing of this Act, and unless so deposited, the same shall not he 
valid as against purchasers or mortgagees becoming such subse
quent to the passing of this Act.

2. Notice of such deposit shall forthwith thereafter be given 
in The Canada Gazette.

6. No objection shall be taken on the part of any purchaser 
or mortgagee becoming such subsequent to the giving such 
notice, to any lease, conditional sale or mortgage as aforesaid, 
in respect of which such deposit has been made and such notice 
given on the ground that the same has not been otherwise de
posited, registered or filed under the provisions of any law 
respecting the deposit, registration or tiling of instruments 
affecting real or personal property.

7. In the case of a mortgage, hypothec or other instrument 
made by an incorporated company securing bonds, debentures, 
notes or other securities on any rolling stock which is subject 
to any such lease, conditional sale or bailment as aforesaid, the 
same or a copy thereof may be filed in the office of the Secretary 
of State of Canada, within twentv-onc days from the execution 
thereof, and if so filed, shall be valid as against creditors of such 
company, and as against subsequent purchasers or mortgagees, 
and no other or further filing or registration thereof shall be 
necessary.

2. In case of any such mortgage, hypothec or other such 
instrument heretofore made, the same shall be valid as against 
creditors of such company and purchasers or mortgagees becom 
ing such creditors, purchasers or mortgagees subsequent to the 
passing of this Act, if the same or a copy thereof be filed in the 
office of the Secretary of State of Canada, within ninety days 
from the passing of this Act.

3. Notice of such deposit shall forthwith thereafter lie given 
in The Canada Gazette.

Sections 8 and 0 are incorporated in the text.
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8-9 EDWARD VII.

CHAP. 31.

An Act to Amend the Railway Act.

(The first thirteen sections are incorporated in the text.)
14. Railway companies shall print in both the English and ï|“£and 

French languages the time-tables and hills of lading that are to bin#of 
Ik* used ahtog their lines within the limits of the province of SSShand
Quebec. Bnglleh.

9 AND 10 EDWARD VII., CHAP. 57.

An Act to control the rates and facilities of Ocean Cable Com
panies, and to amend the Railway Act with respect to 
Telegraphs and Telephones and the jurisdiction of the 
Hoard of Railway Commissioners.

Assented to 4th May, 1910.

ITis Majesty, by and with the advice and consent of the 
Senate and House of Commons of Canada, enacts as follows :—

1. Paragraph (d) of section 1 of chapter fil of the statutes nxw. o. ei 
of 1008 is repealed and the following is substituted therefor emended

“(#i) ‘telegraph’ includes wireless telegraph and marine interpret* 
electric telegraph or cable.” graph/®1®

2. Paragraph (c) of the said section is amended by adding Ur?gniph 
at the end thereof the words “or by any marine electric tele
graph or cable system whereby messages are transmitted from.
to or through Canada.”

3. Subsection 8 of section 4 of the said Act is amended by jjn?t.nded
inserting the words “or telegraph” after the word “telephone”2J2!ne 
wherever it occurs in the said section. ™e"Ul

4 Paragraph (d) of subsection 2 of section 5 of the said Act 
is amended bv adding at the end thereof the words “and shall include 
include messages transmitted from Canada to any other country meLlagr*. 

[M9]
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by means of any marine electric telegraph or cable line ; or, to 
Canada from any other country by the like or similar means; or, 
through, or into, or from any part of Canada by means of any 
marine electric telegraph or cable lines acting in conjunction 
with land lines or by land lines acting in conjunction with 
marine electric telegraph or cable lines, by means of a through 
route or otherwise.”

tiling and 
•bulbing 
H|>|>n>val of 
Urilfa and 
loll*.

5. Every company to which this Act applies shall have four 
months after the Act comes into force within which to file and 
obtain approval of its tariffs and tolls; but the Board may, upon 
application and upon good and sufficient ground being shown, 
extend such time to a period not exceeding one year, including 
the said four months.

commence- 6. This Act shall come into force upon similar provision 
men o c* he,ng made by the proper authority in the United Kingdom and 

upon proclamation of the Governor-in-Oouneil.
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EXTRACTS FROM SCHEDULE APPENDIX II; 

REVISED STATUTES OF CANADA, 1906.

Showing parts of the Railway Act, 1903 (3 Edw. VII., Cap. 
58) and amendments consolidated by R.S.C., 1906, cap. 37.

The wording or arrangement of many of the sections of 
R.S.C., cap. 37, differs from the wording or arrangement of the 
sections of the previous Act so that for purposes of comparison 
the two Acts require to be carefully examined in order that any 
difference in meaning may he discovered.

The sections indicated by an asterisk (*) have been amended 
or new subsections added thereto.

Original Chapter 
and Section. 

(1903)

Corresponding 
Section in 

Consolidated 
Act.

Original Chapter 
and Section 

(1903)

Corresponding 
Section in 

Consolidated
in

Ed. VII., c. 68, a 1 I 3 Ed. VII., c. 58, a. 24 28
2 2 26 29, 30, 431

J 5 omitted an 26 68
\ ineffective. 27 69

4 2M 40. 41
6 3. 4 29 42fl 6 30 31
7 8 31 43

•H 10, 11 32 45
« 12 39 32

1C 13 34 33
11 14, 16 36 46
12 16 36 47
13 17 37 48
14 18 3H 49
16 19 39 60
1C 13, 20 40 30, 31, 51, 62
17 22, 23 41 63
It 23 42 64
in 24 43 63
20 36 *44 66

f 21. 25, 36, 37 46 37
1 33 4fl 58

“ 22
*• *23

3»
26. 64

47
48

59
60

[661]



662 CANADIAN RAILWAY ACT.

APPENDIX.— Continued.

Original Chapter 
and Section. 

(1903)

Corresponding 
Section in 

Consolidated 
Act.

Original Chapter 
and Section

Corre8j»onding 
Section in 

Consolidated 
Act.

S Ed. VII., c. 6H, e 49 «1 3 Ed. VII., c. 68, 8. 97 M)
60 62, 66, 66, 67 98 »l
61 79 99 92
62 M0 100 71
63 81 101 90
64 82 102 93
66 83 103 93

*5h 84 104 94
67 86 106 95
5H 99. Ill 106 72, 96

*69 102 107 97
tin 103 10* 98
til 104 109 100
62 106 110 101
63 10.» 111 136, 137
64 107 112 73, 138, 130,
66 107, 108 112 140titi 70 113 141, 142
67 109 114 143, 144. 145
6h 110, 117 116 146
69 no 116 147, 148
70 114 117 150

•71112 118 161, 152, 163
771113 119 154
73 116 120 156
74 116 121 156
761117 *122 167, 158
76 117 *123 159
77 118 124 160
78 119 125 161

*79 112, 120 126 162
80 121 127 74, 163, 377
HI 122 128 164. 378
82 123 129 165, 166
83 123 130 167
84 124 131 168
85 126 132 169, 170
86 126 ns i7i
87 127 131 172, 173
8m 128 135 174
89 129 136 176
*10 130 *137 176

*91 131 138 177
92 132 *139 178
93 133 140 179
94 134, 136 141 180
96 87 142 181
96 88 143 182
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APPENDIX.—Continued.

Origin.ICh.pt», ‘•■EKt*

“u^r urn Consolidated
1990 Act.

3Ed. VII., c. 68,.. 14. IMS 3 Ed. VII., c. 68, •. 189 241
145! 184 190 242
mi 185 191 243, 381
147 IH6 192 244
14H 187 193 245
149 188 194 246
160 IH9 196 247
16111140 198 250
162 191 197 261
15:4 192 198 262, 263
154 193 199 254
156 194 200 256, 295
168 2. 220 201 295, 407
167 196 202 266, 382
158 |‘« 203 267

*159 I9fl 204 258
180 197 205 259
181 198 206 2*4), 405, 408
182 199 207 261, :i84

| 200, 201. 202, 20h 262, 383
163 i *13 209 263, 386
104 204, 205 210 3H3
185 208 211 264, 386
18f> -207 i 264, 266 , 268,
167 208 ) 269
168 209 213 267
169215, 216 *214 284
170 217 216 270

*171 218 216 280
172 219 217,281
173 213 21*282
... ( 210. 211, 212, 219 272, 387
1,4 i 214 220 283, :W8

221 286, 410
1,5 i 224,226 222 287, 411

*176 226 223 273. 389, 390
*177 227 224 274, 391, 392
*178 229 226 277

179 230 226 278
180 231 227 276
181 282 •22* 276, 393
182 233 *229 279, 394
183 234, ”9 230 268, 288
184 236, '0 231 271, 395
185 236 232 289
186 237 233 290
187 238 234 291 

*236 292. 412



«64 CANADIAN RAILWAY ACT.

APPENDIX.-fVmimuzd.

Original Chapter C<53T~iin« 
and Kertion. ,, .,2“' ,.

11 ofiQ \ Consolidated119081 Act.

Original Chapter 
ami Section 

(1903)

Corresjiondiiig 
Section in 

Consolidated
Act

8 Ed. VII.,c. 68, s 23d 292, 293 
1:37 294
238 296, 417
239 297, 298 
MO 299

( 75, 300, 301,
241 { 302, 303, 304, 

4306, 418
242 306
243 307
244 308

246 310
247 312
248 311
249 313 
260 76

11314
262

•263

266

267

314, 316, 316 
317, 318 

77, 319, 320
321
322
323

268 324

260 326
261 327
262 328, 329 
263|330
264 331

■sü es
207 834
268 336, 397
269 336
270 397 

•27. '317
272 m 
274
273
276 

*27<.
277
278

8

33*-
1 341, 341, 342, 
\ 1*8 

7 
7

317
78, 398, 399, 

400, 401, ..2,
404

3 Ed. VII.,c. 68, s. 280 j S4^*48»

8BI M
282 362
283 36.3
284 364 
286 365 
286 366 
287(167
288 ;169, 424
289 368
290 149, 376
291 408, 426
292 239, 409
293 396
294 427 

•296 413, 414
296 416
297 416 
21»8 426
299 428, 429
300 431
301 430 
802: 2

•303 870, 419 
304 371, 419 
306 372
306 372, 373
307 120
308 374 

. 376, 421, 422.
\ 423
I Omitted ; re- 
l pealing clause 
| Omitted ; ex-

Jl. . . . . . . . . . . . Il 1 Plred
.........2 2

(1904)

! In effect April 
1, *07, hut not

consolidated.

1
 In effect April 
l, '07. hut not 
consolidated.

309

310

311

4 Ed,
.vTc1

32, i 34
9

102
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Original Chapter 
and Section. 

(1903)

Corresponding 
Section in 

Consolidated 
Act.

4 Ed. VII., c. 32, e 4 2 (28,6)27
“ 6112 

(1908)
6 Ed. VII.,c. 27, h. 3 
6 Ed. VII., c. 42, h. 1

2

44
62
26, 63 
44, 66 

4 64 
6 131
6 167
7 169
8 176
6 I7H

10 196
11 218
12 249
13 222
14 226
16 227, 228
16 229
17 246

6 Ed. VII

Original Chapter 
and Section. 

(1903)

, c. 42, e. 18
19
20 
21 
22
23
24

Corresponding 
Section in 

Consolidated 
Act.

288, 269
284
284
279
292
284. 317, 318 

7. 333 
413, 414 
370. 419

2. 348. 349. 
360, 361, 362, 

. 363, 364, 403 
28 286
29 2 ( 4, 6)
SO 366, 366
31 368
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66ti CANADIAN RAILWAY ACT.

Rules and regulations by Board of Railway Commissioners 
pursuant to section 51, Railway Act.

(Meeting at Ottawa.)

Monday, the 19tii Day of April, A.D. 1909.

The Board, in virtue of the provisions of the Railway Act. 
hereby makes the following Rules and Regulations:—

Public Sessions.

1. For the hearing of matters, applications or complaints 
other than those relating to rates and t rallie matters, a sittings 
will be held at the offices of the Board at Ottawa, Ontario, at 
10 a.m., on the first Tuesday in every month, and for hearing 
all matters, applications and complaints relating to rates and 
traffic matters, a sittings will be held at the place and hour afore
said on the third Tuesday in every month.

(a) In addition to its regular sittings, the Board may appoint 
special sittings at Ottawa and elsewhere.

1 NTERPRETATION.

2. In the construction of these rules, and the forms herein 
referred to words importing the singular number shall include 
the plural, and words importing the plural number shall include 
the singular number; and the following terms shall (if not in
consistent with the context or subject) have the respective mean 
ings hereinafter assigned to them; that is to say, ‘Application* 
shall include complaint under this Act; ‘Respondent* shall mean 
the person or company who is called upon to answer to any ap
plication or complaint; ‘Affidavit* shall include affirmation; and 
‘Costs’ shall include fees, counsel fees, and ex penses.

Application or Complaint.

3. Every proceeding before the Board under this Act shall
be commenced by an application made to it, which shall he in 
writing and signed by the applicant or his solicitor; or in the 
case of a corporate body or company being the applicants shall 
be signed by their manager, secretary or solicitor. It shall con 
tain a clear and concise statement of the facts, the grounds of 
application, the section of the Act under which the same is mad* 
and the nature of the order applied for. or the relief or remedy 
to which ant claims to be entitled. It shall be divided451
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into paragraphs, each of which, as nearly as possible, shall he 
cun fined to a distinct portion of the subject, ami every para
graph shall be numbered consecutively. It shall he endorsed 
with the name and address of the applicant, or if there be a 
solicitor acting for him in the matter, with the name and address 
of such solicitor. The application shall be according to the 
forms in schedule No. 1.

The application so written and signed as aforesaid, shall be 
left with or mailed to the Secretary of the Hoard, together with 
a copy of any document, or copies of any maps, plans, profiles, 
and Ixioks of reference, as required under the provisions of the 
Act, (a) referred to therein, or which may lie useful in explain
ing or supporting the same. The Secretary shall numltcr such 

ions according to the order in which they are received 
by him, ami make a list thereof. From the said list there shall 
be made up a docket of cases for hearing which, as well as their 
order of entry on the docket, shall be settled by the Hoard. 
Sai«l docket list when completed to be put upon a notice board 
provided for that purpose, which shall be open for inspection at 
the office of the Secretary during office hours.

Answer.

4. Vnless the Hoard otherwise directs, the respondent or 
respondents shall mail or deliver to the applicant, or his solicitor, 
a written statement containing in a clear ami concise form their 
answer to the application, and shall also leave or mail a copy 
thereof with or to the Secretary of the Hoard at its office, to
gether with any documents that may be useful in explaining or 
supporting it. The answer may admit the whole or any part of 
the facts in ation. It shall be divided into paragraphs,
which shall be numbered consecutively, and it shall be signed 
by the person making the same, or his solicitor. It shall be en
dorsed with the name and address of the respondents, or if there 
Ih* a solicitor acting for them in the matter, with the name and 
hi Id res* of such solicitor. It shall be according to the form in 
schedule No. 2.

(a) The time limit for filing and delivery of answer shall 
he as follows: Where the subject matter of the complaint arises 
east of Port Arthur. Ont., fifteen days; between Port Arthur and 
tin* Western latundary of the Province of Saskatchewan, twenty 
days; and West thereof, thirty days.

51
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Reply.

5. Within four days from the delivery of the answer to the 
application, the applicant shall mail or deliver a reply thereto 
to the respondents, and a copy thereof to the Secretary of the 
Board, and may object to the said answer as being insufficient, 
stating the grounds of such objection, or deny the facts stated 
therein, or may admit the whole or any part of said facts. Tin- 
reply shall be signed by the applicant or his solicitor, and may be 
according to form No. 3 in the said schedule.

The Board may, at any time, require the whole or any part 
of the application, answer or reply, to be verified by affidavit, 
upon giving a notice to that effect to the party from whom the 
affidavit is required ; and if such notice be not complied with, tin- 
application, answer or reply may be set aside, or such part of it 
ns is not verified according to the notice may be struck out.

Suspension of Proceedings.

6. The Board may require further information, or particu
lars, or documents from the parties, and may suspend all formal 
proceedings until satisfied in this respect.

If the Board, at any stage of the proceedings, think lit to 
direct inquiries to be made under any of the provisions of this 
Act, it shall give notice thereof to the parties interested, and 
may stay proceedings or any part of the proceedings thereon 
accordingly.

Notice.

7. In all proceedings under this Act, where notice is re
quired, a copy or copies of said proceeding, or proceedings, for 
the purpose of service, shall be endorsed with notice to the parties 
in the forms of endorsement set forth in schedules Nos. 1 and 2; 
and in default of appearance the Board may hear and determine 
the application ex parte.

Endorsements shall be signed in accordance with the provi
sions of Section 41.

The Board may enlarge or abridge the periods for putting in 
the answer or reply, and for hearing the application, and in 
that case the period shall be endorsed in the notice accordngly.

Except in any case where it is otherwise provided, ten days’ 
notice of any application to the Board, or of any hearing by the 
Board, shall be sufficient ; unless, in any case, the Board directs 
longer notice. The Board may, in any case, allowr notice for any
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period less than ten days, which shall be sufficient notice as if 
given for ten days or longer. (Section 43.)

Notice may be given or served as provided by Section 41 of 
the Act.

When the Hoard is authorized to hear an application or make 
an order, upon notice to the parties interested, it may, upon the 
ground of urgency, or for other reason appearing to the Hoard 
to be sufficient, notwithstanding any want of or insufficiency in 
such notice, make the like order or decision in the matter as if 
due notice had been given to all parties ; and such order or de
cision shall be as valid and take effect in all respects as if made 
on due notice; but any person entitled to notice, and not suffi
ciently notified may, at any time within ten days after becoming 
aware of such order or decision, or within such further time as 
the Hoard may allow, apply to the Hoard to vary, amend, or 
rescind such order or decision; and the Hoard shall thereupon, 
on such notice to all parties interested as it may in its discretion 
think desirable, hear such application, and either amend, alter, 
or rescind such order or decision, or dismiss the application, as 
may seem to it just and right. (Section 45.)

(d) Any party to any matter, application, or complaint 
pending before the Hoard may set the same down for hearing at 
the next monthly sitting of the Hoard, upon giving at least ten 
days, or such shorter notice as the Hoard may order, to all 
parties interested.

(b) When contested matters, applications, or complaints are 
ready for hearing, and are not at once set down by any party 
interested, the Secretary shall set the same down for the first sit
tings commencing after expiration of ten days, (or such shorter 
notice ns the Hoard may order) from the date of such setting 
down.

(r) When a matter, application, or complaint is set down for 
hearing by the Secretary, he shall give ten days’ notice of hear
ing (or such shorter time ns the Hoard may order) to all parties 
interested.

Consent Cases.

8. In all eases the parties may, by consent in writing with 
the approval of the Hoard, dispense with the form of proceedings 
herein mentioned, or some portion thereof.
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Power to Direct and Settle Issues.
9. If it appears to the Hoard at any time that the statements 

in the application, or answer, or reply do not sufficiently raise 
or disclose the issues of fact in dispute lie tween the parties, it 
may direct them to prepare issues, and such issues shall, if the 
parties differ, lie settled by the Hoard.

Preliminary Questions ok Law.
10. If it appear to the Hoard at any time that there is a 

question of law which it would he convenient to have decided 
before further proceeding with the ease, it may direct such 
question to be raised for its information, either by special case 
or in such other manner as it may deem expedient, and tin* 
Hoard may, pending such decision, order the whole or any por
tion of the proceeding before the Hoard in such matter, to be 
stayed.

Preliminary Meeting.
11. If it appear to the Hoard at any time before the hearing 

of the application that it would be advantageous to hold a pro 
liminary meeting for the purpose of fixing or altering the place 
of hearing, determining the mode of conducting the inquiry, 
the admitting of certain facts or the proof of them by affidavit, 
or for any other purpose, the Hoard may bold such meeting upon 
such notice to the parties as it deems sufficient, and may there
upon make such orders as it may deem expedient.

Preliminary Examination with the Parties.
12. The Hoard may, if it thinks fit, instead of bolding the 

preliminary meeting, provided for in Rule 11, communicate with 
the parties direct, anti may require answers to such inquiries as 
it may consider necessary.

Production and Inspection of Documents.
13. Either party shall be entitled, at any time, before or at 

the hearing of the case, to give notice in writing to the other 
party in whose application, or answer, or reply reference was 
made to any document, to produce it for the inspection of the 
party giving such notice, or bis solicitor, and to permit him to 
take copies thereof : and any party not complying with such 
notice shall not afterwards be at liberty to put in such documents 
in evidence on his In-half in said proceedings, unless he satisfy the 
Hoard that he has sufficient cause for not complying with such 
notice.
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Notice to Produce.

14. Either party may give to the other a notice in writing 
to produce such documents sa relate to any matter in différence 
(specifying the said documents), and which are in the possession 
or control of such other party; and if such notice be not com
plied with, secondary evidence of the contents of the said docu
ments may be given by or on behalf of the party who gave such 
notice.

15. Either party may give to the other party a notice in 
writing to admit any documents, saving all just exceptions, and 
in ease of neglect to admit, after such notice, the cost of proving 
such documents shall be paid by the psr' v so neglecting or refus
ing, whatever the result of the applicr n may lie; unless, on the 
hearing, the Board certifies that the • isal to admit was reason
able; and no costs of proving any i animent shall be allowed, 
unless such notice be given, except where the omission to give the 
notice is, in the opinion of the Board, a saving of expense.

W itnesses.

16. The attendance and examination of witnesses, the pro
duction and inspection of documents, shall be enforced in the 
same manner as is now enforced in a Superior Court of Law; 
and the proceedings for that purpose shall be in the same form. 
mutatis mutandis, and they shall be sealed by the Secretary of 
the Board with the seal and may be served in any part of Can
ada. (Section 26.)

Witnesses shall be entitled, in the discretion of the Board, to 
be paid the fees and allowances prescribed by schedule No. 4. 
annexed hereto.

The Hearing.

17. The witnesses at the hearing shall be examined rim voce ; 
but the Board may, at any time, for sufficient reason, order that 
any particular facts may be proved by affala vit, or that the affi
davits of any witnesses may lie read at the hearing on such con
ditions as it may think reasonable; or that any witnesses whose 
attendance ought, for some sufficient reason, to lie dispensed 
with, be examined before a Commissioner appointed hv it for 
that purpose, who shall have authority to administer oaths, and 
before whom all parties shall attend. The evidence taken before 
such Commissioner shall be confined to the subject-matter in 
question, and any objection to the admission of such evidence
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shall be noted by the Commissioner and dealt with by the Board 
at the hearing. Such notice of the time and place of examina
tion as is prescribed in the order shall be given to the adverse 
party. All examinations taken in pursuance of any of the pro
visions of this Act, or of these rules, shall be returned to the 
Court; and the depositions certified under the hands of the per 
son or persons taking the same may, without further proof, be 
used in evidence, saving all just exceptions. The Board may 
require further evidence to be given either viva voce or by de
position, taken before a Commissioner or other person appointed 
by it for that purpose.

The Board may, in any case when deemed advisable, require 
written briefs to be submitted by the parties.

The hearing of the ease, when once commenced, shall pro
ceed, so far as in the judgment of the Board may be practicable, 
from day to day.

Judgment of the Board.

18. After hearing the ease the Board m#y dismiss the appli 
cation, or make an order thereon in favour of the respondents, 
or reserve its decision, or (subject to the right of appeal in the 
Act mentioned) make such other order on the application as 
may be warranted by the evidence and may seem to it just.

The Board may give verbally or in writing the reasons for 
its decisions. A copy of the order made thereon shall be mailed 
or delivered to the respective parties. It shall not be necessary 
to hold a court merely for the purpose of giving decisions.

Any decision or order made by the Board under this Act 
may be made an order of the Exchequer Court, or a rule, order, 
or deeree of any Superior Court of any Province of Canada, 
and shall be enforced in like manner as any rule, order, or decree 
of such court. To make such decision or order a rule, order or 
decree of such court, the usual practice and procedure of the 
court in such matters may be followed, or in lieu thereof the 
form prescribed in subsection 2, section 46, of the Act.

The Board shall with respect to all matters necessary or 
proper for the due exercise of its jurisdiction under this Act, or 
otherwise for carrying this Act into effect, have all such powers, 
rights ami privileges as are vested in a Superior Court. (Sec
tion 26.)

Alteration or Rescinding of Orders.

19. Any application to the Board to review, rescind, or vary 
any decision or order made by it shall be made within thirty
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thirty days alter the said decision or order shall have been com
municated to the parties, unless the Board think fit to enlarge 
the time for making such application, or otherwise orders.

Appeal.

20. If either party desire to appeal to the Supreme Court of 
Canada from the decision or order of the Board upon any ques 
tion which, in the opinion of the Board, is a question of law, lie 
shall give notice (c) thereof to the other party and to the Secre
tary, within fourteen days from the time when the decision or 
order appealed from was made, unless the Board allows further 
time, and shall in such notice state the grounds of the appeal. 
The granting of such leave shall Ik* in the discretion of the 
Board.

For procedure upon such leave bring obtained see section 56. 
subsection 4 et seq. of the Act.

An appeal shall lie* from the Board to the Supreme Court of 
Canada upon a question of jurisdiction; but such appeal shall 
not lie unless the same is allowed by a judge of the said Court 
upon application and hearing the parties and the Board.

The costs of such application shall be in the discretion of tlit* 
judge.

Interim Kx Parte Orders.

21. Whenever the special circumstances of any case seem i" 
so require, the Board may make Interim rx parti Order reqlin
ing or forbidding anything to he done which the Board would 
he empowered upon an application, notice and hearing to author 
ize, require or forbid. No such Interim Order shall, however, 
he made for a longer time than the Board may deem necessary 
to enable the matter to be heard and determined. (Section 49.)

Affidavits.

22 Affidavits of service according to the Form No. 6 shall 
forthwith, after service, be filed with the Board in respect of all 
documents or notices required to be served under these rules ; 
except when notice is given or served by the Secretary of the 
Board, in which case no affidavit of service shall be necessary.

All persons authorized to administer oaths to be used in any 
•»f the Superior Courts of any Province, may take affidavits to 
hi* used on any application to the Board.

43—a.!..
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Affidavits lined before the Board, or in any proceeding under 
this Act, shall be tiled with the Secretary of the Board at its 
office.

Where affidavits are made as to belief, the grounds upon 
which the same are based must be set forth.

(c) For form of notice see Form No. 5 in the Schedule ben
to.

Computation ok Time.
23. In all eases in which any particular number of days, not 

expressed to be clear days, is prescribed by this Act, or by these 
rules, the same shall be reckoned exclusively of the first day and 
inclusively of the last day. unless the last day shall happen to 
fall on a Sunday, Christmas Day, or Good Friday, or a day 
appointed for a public fast or thanksgiving in the Dominion or 
any of the Provinces, in which case the time shall be reckoned 
exclusively of that day also.

Adjournment.

24. The Board may, from time to time, adjourn any proceed 
ings before it.

Amendment.
25 The Board may at any time allow any of the proceeding' 

to be amended, or may order to be amended or struck out am 
matters which, in the opinion of the Board, may tend to prejii 
dice, embarrass, or delay a fair hearing of the case upon i!> 
merits; and all such amendments shall be made as may. in tin 
opinion of the Board, be necessary for the purpose of hearing 
and determining the real question in issue between the parties.

Formal Objections.

26. No proceedings under this Act shall be defeated or 
affected by any technical objections or any objections based 
upon defects in form merely.

Practice ok Exchequer Court When Applicable.

27. In any case not expressly provided for by this Act, or 
these rules, the general principles of practice in the Exchequer 
Court may be adopted and applied, at the discretion of tin- 
Board, to proceedings before it.
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Coens.
28. The coats of and inviilental lu any pi'K-ee dings before the 

Hoard shall he in the diseretiun of the Board, and may be fixed 
in any ease at a sum certain, or may be taxed. The Board may 
order by whom and to whom the same are to lie paid, and by 
whom the same are to la* taxed and allowed.
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8CHKDCLK No. 1.

( Formn of Application. )

Tiik Board of Railway Commissioners for Canada.

Application No. (This No. is to hi- fillet! in by
tin* Secretary on receipt.)

A. B. of (\ 1). hereby applies to the Board for an order 
under sections 202-25:1 of The Railway Act, directing the

Railway Company to provide and construct a suit
able farm crossing where the Company's railway intersects his 
farm in Lot Con. Tp. County of
Ontario, and states—

1. That he is the owner of the land, &e.
2. That by reason of the construction of the said railway In* 

is deprived, &<*.
:l. That it is necessary for the proper enjoyment of his said

land. &e.
Dated this day of . A.D. 19

(Signed A.R.)
E mlorst mints.

The within application is made by A. B. of
(state address and occupation) or by C. I>. 

of . his solicitor.
Take notice that the within named Railway Company is re

quired to file with the Board of Railway Commissioners within 
ten days from the service hereof, its answer to the within nppli 
eation.

Korin of Application.

( 1V hr re no Xoticr If i quin d.)

The Board of Railway Commissioners for Canada.

Application No.
The Railway Company hereby applies to the

Board for an Order under section 107 of The Railway Ait. shiv 
tinning the plans, profiles and hooks of reference submitted in 
triplicate herewith, showing a proposed deviation of its line of 
railway as already constructed lietween and ,
mileage to

Dated this A.D. 19 .
(Signed A. B.)
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HCHKDI LK No. 2.

(Form of Answer.)

The Hoard ok Railway Commissioners for Canada.

In the matter of Application, No. of
A.H. for an order under sections 252*253 of The Railway 
Act, directing Railway Company to
provide a farm crossing.
The said Company in answer to the said application states :—
1. That the said A.H. is not the owner hut merely, Ac.
2. That upon the acquisition of the right of way of the said 

Railway, A. B. was duly paid for and released. &c.
3. That the said A. R. has other safe and convenient means, 

Ac.
4. That, Ac.

Dated. Ae.
Hmlorm mt tits.

The within answer is made by A. R. of
(state address and occupation ) or by C. I). 

of . his solicitor.
Take notice that the within named Applicant is required to 

tile with the Hoard of Railway Commissioners within four days 
from the service hereof, his reply to the within answer.

SCHKDITÆ No. 3.

( Reply.)

The Hoard ok Railway Commissioner* for Canada.

Iii the matter of the ation of A. R. against the Company.
The said A. R.. in reply to the answer of the said Company 

states that :—
1.

2. And the said A. R. admits that 
Dated this dav of . A.D. IP

Signed (Q.)

4
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SCHEDULE No. 4

(Fees and Allowances to Witnesses.)

The Board ok Railway Commissioner* for Canada.

To wife-on residing within three miles of the Court
room, per diem (not including ferry and meals).... $1 00

Barristers, attorneys, and physicians, when vailed upon to 
give evidence in consequence of any professional ser 
vices rendered by them, or to give professional opin
ion, per diem .................................................................. 5 00

Engineers, surveyors and architects, when called upon to 
give evidence of any professional services rendered by 
them, and to give evidence depending upon their skill 
and judgment, per diem............................................... 5 00
If the witnesses attend in one case only, they will he entitled 

to the full allowance. If they attend in more than one ease, they 
will he entitled to a proportionate part in each case only.

When witnesses travel over three miles they shall 1m- allowed 
expenses according to the sum reasonably and actually paid, 
which in no ease shall exceed twenty cents per mile one way.

SCHEDULE No. V 

(Notice of Appeal.)

The Board of Railway Commissioners for Canada

In tin* matter of the application No. . of A. B.
for an order under sections 252-20:1 of the Railwax Vet. 
authorizing the Railway. &c.. &<•.

To the Board of Railway Commissioners.
and

To
The above named Applicant tor Re* , as the ease may

In»).

Take notice that the Company will apply to
the Board on the day of , (not exeeed-
ing 14 days from the date thereof), for leave to appeal to the 
Supreme Court of Camoin from the Order of the Board, dated 
the day of , in the matter of the above appli-

8834
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nation authorizing the expropriation of certain lauds referred to 
in said Order, and directing that compensation or damages to be 
awarded to the owners of said lands, or persons interested there 
in, shall be ascertained as and from the date of the application 
(or such other time as may be named in this Order).

The grounds of appeal are that as a matter of law, the award 
ing of such compensation or damages should be ascertained and 
determined from the date of the deposit of plan, profile. Ac., as 
provided under section 192 of the Act. ami not from the time 
stated in the Order.

Dated this day of
Signed.

Solicitor. Ac.

SCHKDI LK No. ti.

( Form of Affidavit of Service. I

The Board ok Railway Commissioners eur Canada.

In the mutter of the application No. , of A. B., for
an Order under section 252-253 of The Railway Act, direct 
ing Railway Company to provide a farm
crossing.
I, , of the City of Ottawa. Ac., make oath and

••ay :—
1. That I am a member, Ac.
2. That 1 did ou . 19 , serve the (C.P.) Railway

Company above named, with a true copy of the (application) of 
the said (A.It.) in this matter by delivering the same to (C.D.), 
the (Secretary) of the said Company, (or to E.F., the Ass t to 
the Gen. Mgr.) of the Company, being an adult person in the 
employ of the Company, at the head office of the Company in

Montreal), see section 41 (a), which said copy was endorsed 
with the following notice, via.:

(Copy exactly.)

<woru. Ac.
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RKQCIRKMKNT8 ON APPLICATION HAVING HKFKR- 
KNCK TO PLANS.

Xn. 1.—Gknkbal Location uk Railway.—Section 157.

Send to Seere tary of tin- Department of Railways and Canals: 
:> copies of map showing the general location of the proposed 
line of railway, the termini an<l the towns and
places through which the railway is to pass, giving the names 
thereof, the railways, navigable streams and tide-water, it 
any, to lx- crossed by the railway, and such as may be with 
in a radius of thirty miles of the proposed railway, and gen 
erally the physical features of the country through which 
the railway is to la* constructed.

1st copy to be examined and approved by the Minister and filed 
in the Department of Railways anti Canals.

‘2nd copy to be approved by Minister for filing by the Minister 
with the Hoard.

Ini copy to be approv'd! by Minister for the Company 
Seale of Map—not less than f> mile* to the inch.

Xn. 2.—Plan, Pkokilk. &<•„ uk L«k \tko Link. Section 150.

I "pon approved general location map being filed by the Minisp 
with the Board, send to the Secretary of the Board three sets 
of plans, prepared exactly in accordance with the 'general 
notes'* as follows;—

I For sanction and deposit 
I with the Board1 profile

1 book of reference
| To l>e certified as copy of original and 

a as 1st. . returned to the Company for régis2nd set—Same as 1st.
t ration.

ns 1st * ^K‘ 118 copy of original and.'Ird set—Same as I returned to Company
Si-ale—Plans—100 feet to the inch.

Horizontal, 400 feet
Vertical, *20 feet.

X.B.—In prairie country, scale may be 1,000 feet to the in-li. 

* General Notes, ns» pages 17 and 1*.

66
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No. 8.—To Alter Location ok (,’urveh or Grades ok Line Prk- 
vmithly Sanctioned or (’umvleted.—Section 167.

Send to the Secretary of the Hoard three seta of profile*
and hooks of reference as required in No. 2.

i N.B.—Tlie plans and profile* so submitted will he required to 
show the original location, grades and curves and railway 
highway and farm crossings, and the changes desired or 
necessitated in any of these, giving reason for same. Upon 
completion of the work application must he made to the 
Hoard for leave to operate.

Scale—Same as No. 2.

No. 4.—Plans ok Comvuctkd Railway.—Section 164.

Send to the Secretary of the Hoard within six months after 
completion three sets of and profiles of the completed
road.

1st set to he tiled with the Hoard.
"2nd set to lie certified as copy of plan tiled and returned to tin 

Company.
Ird set to he certified as copy of plan tiled. To he returned to 

the Company for registration purposes.
Seale—Same as No. 2.

No. 5.—To txke Additional Lands for Station>. Snow Pro 
tection. Etc.—Section 178.

S lid to the Secretary of the Hoard three sets of plans and docu 
monts as follows : —

1 application sworn to by \ 
officers required to sign I 
and certify plans. See | 

\ “ General Notes." j
I 1 plan. 1 profile.
V, 1 isKik of reference.

To he examined and 
certified and deposit
ed with Hoard.

2nd set Same as 1st.

3rd set—Same as 1st.

I For certificate and return for registra- 
I tion, with duplicate authority.
I For certificate and return to Company . 
I with copy of authority.

Scale—Same as No. 2.
N.H.—Ten days' notice of application must he given by the 

applicant Company to the owner or possessor of the proper 
tv. and copies of such notice with affidavits of service there
of must he furnished to the Hoard on the application.

4
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No. li.—Branch Links, not exceeding six miles—Sections 221- 
225.

Where a branch line runs directly from the right of way of tin 
railway Company onto the property of any person requiring 
such a line, the four weeks’ public notice of application to the 
Board may la* dispensed with. The Company must, however 
furnish the consent of the owner of the land to the const no
tion of the branch line, (a) 1 plan, profile and Itook of 
reference same as No. 2 to be deposited in Registry Office.

I'pon such registration four weeks’ public notice of application 
to the Board to be given.

Where such a branch crosses a highway consent of municipality 
must be furnished with application, or evidence of service of 
ten days’ notice to the municipality with copies of application 
and plans accompanying same.

Send to the Secretary of the Board an at ion with copies of
the plan, profile and book of reference certified by the Regis 
trar as a duplicate of those so deposited in the Registry 
Office.

After the Board has approved of the plan. &<•., a certified copy 
of the Order authorizing the construction of the Branch lines 
to be registered together with any papers and plans showine 
changes directed by the Board.

A map showing the adjacent country, neighlsuiring lines. 
must be sent to the Secretary of the Board with the appliea 
tion.

Proof of registration, and of public notice except as above men 
tinned, having been duly given will be required upon the 
application.

Seale—Same as No. 2.

No. 7.—Railway Croksinok ok .L notions.—Section 227
Send to the Secretary of the Board with an application Hire- 

sets of plan and profile of both roads on either side of tie- 
proposed crossing for a distance of one mile in each din-, 
tion.

Seale—Plan—4(H) feet to the inch.
,, ti| | 400 feet to inch horizontal 
ro e,l 20 feet to inch vertical.

1st set for approval by and filing with the Board.
2nd and 3rd sets to be certified and furnished to the respect i\- 

companies concerned, with certified copy of order.

4
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The applicant Company must give ten ilays' notice of applica 
lion to the company whose liims are to In* crossed or joined, 
and shall serve with such notice a copy of all plans and pro 
tiles and a copy of the application. Upon completion of work 

ation must be made to the Hoard for leave to operate.

No. 8.—Highway Crossing—Sections 2d5 to 24‘1.

Send to the Secretary of the Hoard with an application three 
sets of plans and profiles of the crossings.

Scale—I Man—400 feet to inch.
i>. «1 i 400 feet to an inch horizontal, rrotlle. . .. . .___ • . . ___ _:_.' I 20 feet to an inch vertical.

100 feet to an inch horizontal. 
20 feet to an inch verticalProfile of higl 

1st set for approval hy and filing with the Board.
2nd and drd sets to he furnished to the respective parties con 

cerned. with a certified copy of the Order approving the 
same.

The plan and profile shall show at least one half a mile of the 
Railway each way and .‘100 feet of the Highway on each side 
of the crossing.

Plan must show intervening obstructions to the view from any 
point on the Highway within 100 feet of the crossing to an> 
point on the railway within one-half mile of the said crossing.

If the Company prefers, the above information may be shown 
on the location plan, and this plan may be used in connection 
with its application for approval of the highway crossing.

The applicant must give ten days’ notice of the application and 
copies of plan to the municipality in which the proposed 
crossing lies, and furnish Hoard with proof of service.

1. That, unless otherwise ordered by the Hoard, the width of 
approaches to rural railway crossings over highways he 
twenty feet road surface on concession and main roads and 
sixteen feet on side and bush roads.

- That a strong, substantial fence, or railing, four feet six 
inches high, with n good post-cap ( four inches by four 
inches), a middle piece of timber (1C, inches by fi inches), 
and n ten-inch hoard firmly nailed to the bottom of the posts 
to prevent snow from blowing off the elevated roadway, be 
constructed on each side of every approach to a rural railway 
crossing where the height is six feet or more above the level 
of the adjacent ground, leaving always a clear road-surface 
twenty feet wide.

4
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:l That tin* width of approaches to rural railway crossings mad* 
in cuttings Ik* not less than twenty feet clear from hank to 
bank.

1. That, unless otherwise ordered by the Board, tlie planking, 
or paving blocks, or broken stone topped with crushed rock 
screenings, on rural railway crossings over highways (be 
tween the rails and for a width of at least eight inches on tin 
outer sides thereof) he twenty feet long on concession and 
main roads and sixteen fee on side and bush roads.

No. 9.—(’ROKsiNtw with Tkmcubapii, Telephone, ok Power 
Wires.—Section 24b.

Send to the Secretary of the Board, with the application, a plan 
and profile in triplicate. The plan must show the location 
of the track or tracks to be crossed, the location of poles ami 
their perpendicular distance from the track. The profih 
must show the height of poles, distance between the wires and 
the rails, and between the different lines of wire.

In the case of crossings with Power wires, the details of constrm 
lion and the method of protection must be shown.

A copy of the plan and profile must be sent to the Railway Com 
pativ with i* of application.

I i the case of power crossings, application to operate must hr 
made to the Board upon completion of the work.

No. 10 Crossing* with pirns for Drains, Water Sr rm 
U vs, &<\ Section 250.

Send to the Secretary of tile Board, with the * a plan
and profile in triplicate. The plan must show the track or 
tracks proposed to be crossed. The profile must show tin 
distance between the pipe and the base of rail, the size of tin 
pipe, and the material of which it is constructed. A ropy of 
the plan and profile must be sent to the Railway Conipanv 
with notice of application.

No. 11.—Crossin os vxn Works rpox Navigable Waters 
Bk.\< iies, &<.—Section 233.

I pon site and general plans being submitted to Department of 
Public Works and being approved by the Governor in Conn 
cil, send to the Secretary of the Board:—Certified copy 
Order in Council with the plans and description approved 
thereby and so certified—one application and two sets of d< 
tail plans, profiles, drawings and specifications.

4
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Tin* plans must show details of construction of piers and their 
foundations, also details of superstructure, if standard plan 
of the same has not already been approved.

The profile must show the cross-section of the river or stream at.
the place of crossing and high and low water marks.

The name of the river or stream, and the mileage of the bridge 
should be given.

|’|M>n completion of the work application must he made to the 
Hoard for leave to operate.

So. 12.—Hkidue*. Ti’NNBUt, Viadvvts. TrkkTLRs, &r.. over lh 
ft. span.—Se<‘tion 257.

(a) Must he built in accordanee with standard specifications 
and approved of by the Hoard.
(/>) Or detail |>lans. profiles, drawings, and ...... ifteations
which may be blue, white or photographic prints, must la* 
sent to the Secretary of the Hoard for approval, ike., as in 
V. 11.

1 poll completion of the work applieation must be made to the
Hoard for leave to operate.

So. HI. Stvtion Uhoi kds \m> St xtion Hvii.dinos. Section 
258.

Send to the Secretary of the Ihwrd
2 sets of plans showing the location, and details of structures, 

and van! tracks.
1st set for filing with the Hoard.
2nd set to be certified and returned to Company with certified 
copy of order of approval.

Xotk.—If approved plans, showing location, ice., of a station, 
ire on file with the Hoard, and such station were burned, a letter 
from the Company that it intended to erect another station of 
the same plan and location, would call from the Hoard an ap
proval and waiver of tiling new plans, unless the local conditions 
had so changed since the original station was erected, that public 
convenience called for enlarged facilities or change of location.

7
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General Notes.

Plans (for Non. 2 to fi) muât ifaow the right of way, with lengths 
of sections in miles, the names of the terminal points, tin- 
station grounds, the property lines, owners' names, the area> 
and length and width of land proposed to be taken, in 
ligures (every change of width lning given) the curves and 
the hearings, also all open drains, watercourses, highways, 
and railways proposed to be crossed or affected.
Should the Company at any place require right of way mon 

ilian 100 feet in breadth for the accommodation of slope ami 
side ditches, it will be necessary to place on the plan croea-eec 
tions of the right of way. taken one hundred feet apart and ex 
tending to the limits of the right of way proposed to he taken.

Profiles shall show the grades, curves, highway ami rail wax 
'Tossings, open drains and watercourses, and may lie endorsed 
on the plan itself.

Hooks of reference shall describe the portion of land pro 
posed to he taken in each lot to be traversed, giving numbers of 
the lots, and the area, length and width of the portion thereof 
proposed to he taken and names of owners and occupiers so fai
ns they can be ascertained.

All plans, profiles and books of reference must he dated ami 
must he certified and signed by the President or Vice-President 
or Ueneral Manager, and also by tin* Engineer of the Company.

The plan and profile to la- retained by the Board must be on 
tracing linen, the copies to lu* returned may be either white 
blue, or photographic prints.

All profiles shall be based, where possible, upon sea level 
datum.

All books of reference must be made on good thick paper 
and in the form of a book with a suitable paper cover. The 
>ize of such hooks when closed shall be as near as possible to 
71 j inches by 7 inches, or lssik id" reference may be endorsed 
•m the plan.
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INTERLOCKING S Y ST KM.
Rules governing the use of Interlocking and Derailing Sig 

mils and s|>eed of trains where one railway crosses another at 
rail level, or where a railway crosses a drawbridge.

1. The normal position of all signals must indicate danger.
2. When the distant semaphore indicates caution, the train 

passing must be under full control and prepared to come to a 
full stop before reaching the home signal.

.'{. When the home signal indicates danger, it must not he 
passed.

4. Wlii'ii clear signals are shown where one railway crosses 
another at rail level, the speed of passenger trains must be re 
diteed to thirty-five miles an hour and freight trains to twenty 
miles an hour, until the entire train has passed the crossing.

5. When clear si < are shown where a railway crosses a 
drawbridge, the speed of passenger trains must be reduced to 
twenty-five miles an hour and the speed of freight trains to 
fifteen miles an hour, until the entire train has passed the draw 
bridge.

(it m ral lit iiinn mi nis AppHi altli In Sham Hailirags for lain
linking, Di railing anil Sii/nal fcgshm al ('rossings at Hail
Level, al .hu tions ami al lira irhridges.

The plan and construction of interlocking signalling, and 
derailing system to lie used at rail level crossings, junctions and 
drawbridges, shall conform to the following rules:—

1. Derails shall be placed not less than five hundred (500» 
feet from the crossing point, junction point or from the ends of 
the drawbridge unless otherwise ordered. On single track rail 
ways derail points, when practicable, should be on inside of 
curve, and on double track railways the derail points should In
in outside rail on both tracks. On the latter back-up derails 
will be required.

2. Home signals shall be placed fifty-five (55) feet in ad 
va nee of derail point, and the distance between home a ml distant 
signals shall not be less than twelve hundred (1.2IHI) fret, unless 
otherwise ordered. Signal post shall be placed over or on tin 
engineman's side of the track, unless otherwise ordered.

•I. (Iliard rails shall be laid on outside of rail in which tin 
derail is placed, or on the inside of the opposite rail. and. com 
morn ing at least six ((I i feet in advance of derail point, shall 
extend thence towards the crossing, parallel with and nine (!•1 
inches distant in the clear from the track rail, for four him

11
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dred (400) feet, fully spiked. In no instance, however, should 
the guard rail approach within one hundred (100) feet of the 
diamond, junction point or end of drawbridge.

4. The normal position of all signals must indicate danger, 
derail points open unless otherwise ordered, and the interlocking 
so arranged that it will be impossible for the signalman to give 
contacting signals.

5. Signals shall be of the semaphore type, the indications 
given by not more than three positions, and in addition at night 
by lights of prescribed colours.

6. The apparatus shall be so constructed that the failure of 
any part directly controlling a signal will cause it to give its 
least favourable indication.

7. Semaphore arms that govern shall be displayed to tl 
right of the signal post, as seen from an approaching train.

8. Where a switch and lock movements are used on facing 
point switches or derails on high speed routes they must be 
placed outside the rails and bolt locked with the signals govern 
ing them; when this is not practicable, facing point locks must 
Ik* used.

9. The established order of interlocking shall be such that a 
clear signal cannot In- displayed until derails or diverging 
switches, if any, in conflicting routes, are in their normal posi
tion, and the switches for the required route are set and locked.

10. High speed routes shall be indicated by high signals not 
more than three blades to be displayed on one signal post. 
Dwarf signals shall be used for low speed routes and for double 
track back-up derails.

11. The blades and back lights of all signals shouid be visible 
to the signalman in the tower. If from any cause, the blade or 
light of any signal cannot be placed so as to be seer by the sig
nalman a repeater or indicator should Ik* provided

1L\ Application for inspection of interlocking plan must be 
made to tin- Hoard, accompanied by a plain diagram, showing 
location of the crossing, junction or drawbridge, end the posi
tion of all main tracks, sidings, switches, turnouts, &c., within 
tin- limits of the interlocker.

The several tracks must be indicated by letters or figures, 
ami reference made to each, explaining the manner of its use. 
Hu- rate of grade on each main track must be shown, together 
with the numbers of signals, derails, locks, &c., corresponding 
to levers in the tower.

44-*i.
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Dktaiuh.

13. Th<* machine shall he of the latch locking type, and lever* 
shall be numbered from left to right.

14. One lever shall operate not more than one signal.

1'ide Line.

15. One inch pipe of soft steel or wrought iron shall he used 
for connections to switches, derails, movable wing and point 
frogs, detector bars, locks, bridge couplers and home signals.

(a) Pipe lines shall be straight where possible, and shall not 
be placed less than four feet (4) from gauge line, except where 
the lines run between tracks. On draw spans and approaches, 
they shall lw* kept as far from the gauge line as conditions will 
permit.

(b) Pipe lines shall be supported on pipe carriers, spaced 
not more than seven (7) feet apart.

(r) Couplings in pipe lines shall be located no less than 
twelve (12) inches from pipe carriers with lever on centre.

(d) Pipe connections shall lx- made with threaded sleeves, 
and the joints plugged and riveted; or keyed, or by other ap
proved 1 d.

Wire Line.

HI. Wire connected signals shall be operated by wires, the 
back wire to have two (2) inches more stroke than the front win-.

(a) Wire lines shall be carried in wire carriers placed not 
more than forty (40) feet apart. Where wire lines run next to 
the pipe lines, the wire carriers shall be attached to the pipe 
carrier foundations if convenient. Where wire carriers are 
attached to independent foundations, they shall be placed nut 
less than six (ti) feet from gauge of nearest rail, where pru« 
ticable.

By order of the Board,
A. D. CARTWRIGHT.

Secretary.

4
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FORM OF NOTICK OF EXPROPRIATION AND CERTI
FICATE.

Sections 193 and 194.

NOTICE.
To A. R. of the of

Take notice that the C. 1). Railway Company requires from 
you for the purposes of its Railway all your estate and interest 
in the land hereinafter described and will take, under the pro
visions of the Railway Act, all and singular that certain parcel or 
tract of land and premises (here follows description) as shewn 
coloured red on attached sketch.

And TAKE notice that the power intended to be exer
cised by the said Railway Company with regard to the land above 
described is the taking of the said land in fee simple for the 
purposes of constructing the said Railway and works thereon 
and operating the same.

And ftrriikr take notice that the said, the C.D. Railway 
Company are ready and willing and hereby offer to pay the sum 
of dollars as compensation for the land
shove described and for any damages caused by the exercise of 
their powers thereon.

Solicitor for the C. I). Railway Company 
Dated at , this
day of A.D. 191 .

I, E.F., of the of in the County of
. Land Surveyor or Civil Engineer (as the ease 

may he) do hereby certify :
1. That I am disinterested in the matter herein referred to.
2. That the land described in the attached Notice and shewn 

on the plan deposited with the Registrar of Deeds for the
County of , is required for the C.D.

Railway.
.1. That 1 know the said land and the amount of damage 

likely to arise from the exercise of the powers mentioned in the 
attached Notice P 4, that the sum of dollars offered
by the C.D. Railway Company is, in my opinion, a fair compen 
sation for the land and damages aforesaid.

Dan tins ,i;i\ of \ i> i'»i

Land Surveyor,
(or Civil Engineer.)
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FORM OF WARRANT TO THE SHERIFF.

Sections 216-218.

(In the High Court of Justice.) 

In the matter of
and
and

In the matter
1,

a J udge of the
Ontario), to the Sheriff, or to 
or District of

of the Railway Act,

(High Court of Justice for 
a Bailiff of the County

Send Greeting :

By virtue of the Special Act incorporating the said
Railway Company, and of the authority 

in me vested by the Railway Act, and being satisfied by affidavit 
in that behalf that the immediate possession of the lands men
tioned in the notice served on the said
on the and hereinafter specified,
is necessary in order to carry on some part of the Railway of

with which the said Company 
are ready forthwith to proceed, and the said Company having 
given security to my satisfaction by payment into Court

of the sum of , being
a sum not less than fifty per cent, above tin* amount mentioned 
in the notice served on the said

1 command you that without delay you do put the
Railway Company, their 

agents and servants, in possession of that part of Lot Number 
in the Concession of the Township of

containing acres, as shown < n the
Flan of the said Railway filed in the Registry Office for the 

, and required by the said Company for tin- 
purposes of their Railway, and put down all resistance or oppo
sition thereto taking with you sufficient assistance for such pur 
pose.

Dated the day of

Given under my hand.
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THE LORD'S DAY ACT.

Revised Statutes of Canada, 1!)06.—Chapter 153.

This is the first Dominion Statute affecting Sunday obeer 
vanee. Prior to this all legislation affecting Sunday was passed 
by the Provinces, it being thought that this species of legislation 
would come properly under Civil Rights and so be within the 
exclusive jurisdiction of the Provincial Governments. It was 
however, held by the Privy Council that this kind of legislation 
was of criminal nature and properly came under the jurisdic
tion of the Dominion Parliament, and that “The Act to Pre
vent the Profanation of the Lord’s Day.” R.S.O., 1897, ch. 246, 
treated as a whole, was ultra vires of tin* Ontario Legislature. 
Attorney <Sene rat v. Hamilton R.W. ('o. [1903], A.C. 524.

A similar Act in the Province of Nova Scotia was also held to 
be ultra vires. Reg. v. Halifax, 30 N.S.R. 469.

For Provincial Legislation regarding Sunday, see p. 35 
ante.

Short Title.

1. This Act may In» cited as the Lord’s Day Act. short mie.

Interpretation.

2. In this Act, unless the context otherwise requires,— iH$#nitiotie.
(a) ‘Lord’s Day’ means the period of time which begins at i-oni* 

twelve o’clock on Saturday afternoon anti ends at twelve o’clock l ,y 
on the following afternoon ;

(/>) ‘person’ has the meaning which it has in the Criminal - Penon.’ 
(’otic ;

Sts*. R.S.C. 1906, ch. 146, sec. 2 (13.)
(c) ‘vessel’ includes any kind of vessel or boat used for eon-1 vt*wii/ 

veying passengers or freight by water;
(d) ‘railway’ includes steam railway, electric railway, street 'Railw"y-' 

railway anti tramway;
(e) ‘performance’ includes any game, match, sport, contest, HI,l'JJ,Vrm" 

exhibition or entertainment :
(/) ‘employer’ includes every person to whose orders or ‘Employer, 

directions any other person is by his employment bound to 
conform ;

For penalty, see sec. 14, post.
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'Provincial (gr) ‘provincial Act’ means the charter of any municipality, 
Act or any public Act of any province, whether passed before or 

since Confederation, 6 Ed. VII., c. 27, s. 1.

Dominion 3. Nothing herein shall prevent the operation on the Lord’s 
railway*. |'or passvllgvr traffic by any railway company incorporated

by or subject to the legislative authority of the Parliament of 
Canada of its railway where such operation is not otherwise 
prohibited.

operation 2. Nothing herein shall prevent the operation on the Lord’s 
ehu rai!'1 l)ay for passenger traffic of any railway subject to the legis- 

lative authority of any province, unless such railway is pro
hibited by provincial authority from so operating, ti E. Ml., 
e. 27, s. 13.

With this section should be read sections 8 and 9 of the Do
minion Railway Act, R.S.C., 1906, ch. 37 and notes thereunder.

Commencement.

»“emofU<* Act shall come into force on the first day of March,
Act une thousand nine hundred and seven. 6 E. VII., c. 27, s. 16.

Prohibitions.

No win to 5. It shall not be lawful for any person on the Lord’s Day, 
bfnSwâr «‘xcept as provided herein, or in any provincial Act or law now 
o,?ri\îïïe or h<,rva*ler *n force, to sell or offer for sale or purchase any 
Da/" " goods, chattels, or other personal property, or any real estate, 

or to carry on or transact any business of his ordinary calling, 
or in connection with such calling, or for gain to do, or employ 
any other person to do, on that day, any work, business, or 
labour. 6 E. VII., c. 27, s. 2.

This is the general prohibitory section of the Act; Sections 
6 to 11 (inc.) are also prohibitory but in a qualified sense. Sec
tion 12 contains the exceptions to the general prohibitions in 
this section.

suhethu- 6. Except in eases of emergency, it shall not lie lawful for 
another any person to require any employee engaged in any work of 
theLord'e' receiving, transmitting or delivering telejraph or telephone 
Day. messages, or in the work of any industrial process, or in con

nection with transportation, to do on the Lord's Day the usual 
work of his ordinary calling, unless such employee is allowed 
during the next six days of such week, twenty-four consecutive 
hours without labour.
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2. This section shall not apply to any employee engaged in Restriction 
the work of any industrial process in which the regular day s 
labour of sucli employee is not of more than eight hours’ 
duration, ti E. VEL, c. 27, s. 4.

See exceptions under Section 12.

7. It shall not be lawful for any person, on the Lord’s Day,*'•<« 
except as provided in any provincial Act or law now or here-
after in force, to engage in any public game or contest for gain, 
or for any prize or reward, or to be present thereat, or to pro- ehm-ged. 
vide, engage in, or be present at any performance or public 
meeting, elsewhere than in a church, at \ inch any fee is charged, 
directly or indirectly, either for admission to such performance 
or meeting, or to any place within which the same is provided, 
or for any service or privilege thereat.

2. When any performance at which an admission fee or an; ,;hnfgos a*r 
other fee is so charged is provided in any building or place to fJJJÇ 
which persons are conveyed for hire by the proprietors or man- g(orm- 
agers of such performance or by any one acting as their agent 
or under their control, the charge for such conveyance shall be 
deemed an indirect payment of such fee within tin* meaning of 
this section. (> E. VI1., c. 27, s. f>.

8. It shall not be lawful for any person on the Lords Day, 
except as provided by any provincial Act or law now or here-anct*1'*^ J 
after in force, to run, conduct, or convej by any mode of con- barged!6<F 
voyance any excursion on which passengers are conveyed for
hire, and having for its principal or only object the carriage 
on that day of such passengers fof amusement or pleasure, and 
passengers so conveyed shall not bo deemed to be travellers 
within the meaning of this Act. 6 E. VII., e. 27, s. (i.

The question under this section is one of fact, i.e. Does the 
excursion have for its principal or only object the conveyance 
of passengers for amusement or pleasure?

9. It shall not be lawful for any person to advertise in any Advertiw- 
manner whatsoe ver any performance or other thing prohibited I'.mhu.h.-i 
!»• this Act.

wlieruvrr
2. It shall not be lawful for any person to advertise in 

Canada in any manner whatsoever any performance or other 
thing which if given or done in Canada would be a violation 
of this Act. f> E. VII., c. 27, s. 7.

This section prohibits advertising an event in a foreign coun
try, which if held in Canada would be a breach of the Act.
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Shooting 10. It shall not be lawful for any person on the Lord’s Day 
to shoot with or use any gun, rifle or other similar engine, either 
for gain, or in such a manner or in such places as to disturb 
other persons in attendance at public worship or in the obser
vance of that day. ti E. VII., c. 27, s. 8.

The Game Laws of Ontario ami other Provinces prohibit 
hunting on Sunday.

Sreign It shall not lie lawful for any person to bring into (’an
unHundlTv*a(^u ^or <)r distribution, or to sell or distribute within 
<m n ">• Canada, on the Lord’s Day, any foieign newspaper or publica

tion classified as a newspaper. 6 E. VII., c. 27, s. 0.

Works of Necessity and Mercy Excepted.

12. Notwithstanding anything herein contained, any person 
mercy may on the Lord’s Day do any work of necessity or mercy, and 

prohibited *ür greater certainty, but not so as to restrict the ordinary 
meaning of flu* expresion ‘work of necessity or mercy,’ it is 
hereby declared that it shall be deemed to include the following 
classes of work :—

Relief ni 
wickness

'Ob-gniph

repairs to 
any con tin

pumping.

property 
Continuous 
light, heat.

(a) Any necessary or customary work in connection with 
divine worship ;

(b) Work for the relief of sickness and suffering, including 
the sale of drugs, medicines and surgical appliances by retail;

(r) Receiving, transmitting, or delivering telegraph or tele
phone messages;

(d) Starting or maintaining fires, making repairs to fur
naces and repairs in cases of emergency, and tiding any other 
work, when such fires, repairs or work are essential to any in 
dustry or industrial process of such a continuous nature that it 
cannot be stopped without serious injury to such industry, or its 
product, or to the plant or property used in such process.

(r) Starting or maintaining fires, and ventilating, pumping 
out and inspecting mines, when any such work is essential to the 
protection of property, life or health;

(/) Any work without the doing of which on the Lord’s Day. 
electric current, light, heat, cold air, water or gas cannot he 
continuously supplied for lawful purposes;

(g) The conveying of travellers and work incidental there 
to.
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(h) Tin* continuance1 to their destination of trains and ves- Trains ami 
sels in transit when the Lord’s Day begins, and work incidental tnm*!*.1” 
thereto;

This sub-section and the preceding one do not allow the mak 
ing up and starting out of freight trains, or the starting out of 
freight vessels on Sunday.

(t) Loading and unloading merchandise, at intermediate Lading 
points, on or from passenger Iwats or passenger trains; îmîiing

Also refers only to passenger boats and trains ; k00*'*
(j) Keeping railway tracks clear of snow or ice, making 

repairs in eases of emergency, or doing any other work of a like !«•«•. recuire, 
incidental character necessary to keep the lines and tracks open m^nwayT 
on the Lord’s Day ;

(A*) Work before six o’clock in the forenoon and after eight JJ**}*^ 
o’clock in the afternoon of yard crews in handling ears in rail- ><**'* 
way yards ;

(/) Loading, unloading and operating any ocean-going ves- 
sel which otherwise would be unduly delayed after her scheduled 
time of sailing, or any vessel which otherwise would be in im
minent danger of being stopped by the closing of navigation ; or 
loading or unloading before seven o’clock in the morning or after 
eight o’clock in the afternoon any grain, coal or ore carrying 
vessel after the fifteenth of September ;

(m) The caring for milk, cheese, and live animals, and the H||(t 
unloading of and earing for perishable products and live ani- live 
mais, arriving at any point during the Lord’s Day-,

(n) The operation of any toll or drawbridge, or any ferry ^',^"*,,<1 
or boat authorized by competent authority to carry passengers feme*, 
on the Lord’s Day ;

(o) The hiring of horses and carriages or small boats for the jJJJf d 
personal use of the hirer or his family for any purpose not i»«u* 
prohibited by this Act ;

(p) Any unavoidable work after six o’clock in the afternoon 
of the Lord’s Day, in the preparation of the regular Monday 
morning edition of a daily newspaper ;

(q) The conveying His Majesty’s mails and work incidental JjJfL 
thereto ;

(r) The delivery of milk for domestic use. ami the work of JJjJJerv 
domestic servants and watchmen ;
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railways.

Fishermei

vru|-vrty.

Work |h t- 
mllivii by 
Kail way 
Cominlh-

(«) The operation hy any Canadian electric street railway 
company, whose line is interprovineial or international, of it* 
ears, for passenger traffic, on the Lord’s Day, on any line or 
branch which is, on the day of the coming into force of this Act. 
regularly so operated ;

(0 Work done by any person in the public service of Ilit 
Majesty while acting therein under any regulation or direction 
of any department of the Government ;

(w) Any unavoidable work by fishermen after six o’clock 
in the afternoon of the Lord’s Day, in the taking of fish;

(r) All operations connected with the making of maple 
sugar and maple syrup in the maple grove ;

(<#•) Any unavoidable work on the Lord’s Day to save pro 
perty in cases of emergency, or where such property is in irn 
minent danger of destruction or serious injury ;

(.r) Any work which the Hoard of Railway Commissioner* 
for Camilla, having regard to the object of this Act, and with 
the object of preventing undue delay, deems necessary to permit 
in connection with the freight traffic of any railway, ti K. VII.. 
e. 27, s. 3.

See Section 44 of the Railway Act. R.S.C. 1906. cli. 37. I; 
w ed that the costs of the application shall in any event
be paid by the applicant.

As to ex parle applications, see Section 4.'», ibid.
Vpon application made by the Grand Trunk RAY. Co. under 

this section for permission to do certain work on the Lord’s Day. 
in order to prevent undue delay in the handling of grain, per
mission was given :—

1. To unload grain carriers and load grain into ears at 
Ontario Lake Ports between September 15th in any year, and 
June 1st in the following year.

2. Between said dates do such work as may be necessary 1" 
furnish at such ports a continuous sendee for carrying grain 
from elevators and vessels.

3. Perform all work necessary for delivery to their destin 
at ion of freight cars in transit when the lord’s Day began. 
Other railways carrying grain from said ports arc entitled ti
the like privileges.

Re Lord’s Day Act and Grand Trunk Ry. Co. 8 Can. Rf 
Cas. 23.

8124
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On the September, 1908, the Pere Marquette and the 
hake Erie and Detroit River Railway Companies applied to the 
Hoard for an Order permitting them on the Lord’s l)ay to load 
and unload on and from their ear ferries plying between Con- 
neaut, in the State of Ohio, and Port Stanley, in the Province 
of Ontario, and forward to their destination trains in transit in 
the United States or Canada on such ear ferries or on the lines of 
the Companies when the Lord’s Day begins, and to do any work 
necessarily incidental thereto, including the returning of empty 
ears which had been placed on the slip-tracks at Port Stanley, 
before ti a.m. or after 8 p.m. on the Lord’s Day. This Order was 
granted—No. <>327.

Sec also re Canadian Pacific R.W. Co. Order No. 8582, 9th 
November, 1909, where a si r order was made for the car 
ferry between Ashtabula, in the State of Ohio and Port Burwell, 
in the Province of Ontario.

Offences and Penalties.

13. Any person who violates any of the provisions of this violation 
Aet shall for each offence be liable, on summary conviction, to a° , s ' 
fine, not less than one dollar and not exceeding forty dollars, penaUy 
together with the cost of prosecution. 6 E. VIL, e. 27, s. 10.

14. Every employer who authorizes or directs anything to Kmnioy«r 
be done in violation of any provision of this Act, shall for each îng.1** 
offence be liable, on summary conviction, to a fine not exceeding
one hundred dollars and not less than twenty dollars, in addi
tion to any other penalty prescribed by law for the same offence. Penalty, 
fi E. VII., e. 27, s. 11.

For definition of “employer,” see Section 2 (/) ante.

15. Every corporation which authorizes, directs or permits
its employees to carry on any part of the business of such cor-inn <«• per- 
poration in violation of any of the provisions of this Act, shall vinïaOuiiof 
be liable, on summary conviction before two justices of the peace. lh,"Acl- 
for the first offence, to a penalty not exceeding two hundred and 
fifty dollar* and not less than fifty dollars, and. for each subse
quent offence, to a penalty not exceeding five hundred dollars 
and not less than one hundred dollars, in addition to any other it-naity. 
penalty prescribed by law for the same offence, (i E. VII., c. 27.

2
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lxird> Day 

affccletl.

1.11II11 at x >11

PROCEED URE.

16. Nothing herein shall be construed to repeal or in any 
way affect any provisions of any Act or law relating in any way 
to the observance of the Lord's Day in force in any province of 
Canada when this Act comes into force; and where any person 
violates any of the provisions of this Act, and such offence is also 
a violation of any other Act or law, the offender may be pro
ceeded against either under the provisions of this Act or under 
the provisions of any other Act or law applicable to the offence 
charged. 6 E. VII., e. 27, s. 14.

The defendant was convicted under the Sunday Observance 
Act (Que.), 7 Edw. VII., eh. 42, as amended by 9 Edw. VII.. 
(Que.), h. 51. It was held that by virtue of Section 12 ante, 
ami this section, that the evidence would warrant a conviction 
under the Lord's Day Act. and an application for a writ of 
prohibition was refused. Rex v. Ouimet, 14 Can. ('rim. Cas. 
126. An appeal is pending from this decision to the Court of 
King’s Bench.

It has also been held that the Sunday Observance Act 
(Quebec) is not in conflict with this Act, and consequently can 
not be objected to as ultra rires, llrtj. v. Pa nos, 14 Can. Crim. 
(’as. 291, 408.

17. No action or prosecution for a violation of this Act shall 
be commenced without the leave of the Attorney-General for the 
province in which the offence is alleged to have been committed, 
nor after the expiration of sixty days from the time of the com
mission (if the alleged offence. f> E. VII., c. 27, s. 1.1.

It is entirely within the discretion of the Attorney-General 
whether the leave required under this section shall be granted. 
This section in no sense gives the Attorney-General any judicial 
authority.

Under this section it was held by the Supreme Court of the 
North-West Territories, that the leave of the Attorney-General 
is a condition precedent to the commencement of a prosecution, 
under the Lord’s Day Act, and a magistrate has no jurisdiction 
to take the information unless leave has already been granted.

Evidence of such leave must appear in the proceedings be 
fore the magistrate, and in its absence, the prosecutor will not 
be permitted upon a certiorari application to prove that leave 
had been granted before the information was laid. Rex v. Can
adian Pacific Rail wan. 12 Can. Crim. Cas. 549.



Under an English Statute Sunday Observance Prosecution
Act, 1871—“No prosecution..........shall be instituted.... under
the Sunday Observance Act, 107*»..........except by or with the
consent in writing of the chief officer of police of the police dis
trict in which the offence is committed..........” The summons
was issued July 6th and although a verbal consent was given on 
that day, a written consent was not given until the following 
day. The conviction was «plashed because there was no written 
consent when the prosecution was instituted. Thorp v. Triest- 
nall (1897), 1 Q.B. 159.
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Abandonment of arbitration proceeding», 262 
Accidents, company mu»t report, 486 

Penalty for failure to report, 642 
Enquiry by board into, 487 

Accommodation for traflic, 446 
See Facilities.

What to include, 447 
Hoard may make orders, 447, 448 
Property required for, 448 
Delay in providing, 448
Damages for injuries from failure to provide. 456 
Must be adequate, 460 

“Aeording to their respective |»owers,”
Meaning of, «MS

Accounts of company.—See Company.
Act.—See Special Act, Railway Act, Application of Act.
Act of (lod, defence of, in actions for loss of goods. 450, 460, 472 
Acting secretary, see Secretary, 47
Action.—And see Right of Action, Contract, Liability, Limitation. 

Negligence.
For damages done by the railway, 512
Limitation of action for damages done by the railway. 512
Pleading general issue, 513
General issue, effect of, 513
Constitutional law, validity of limitation of action for damages done 

by the railway, 513
Damage done by reason of the railway, meaning of, 513, 516 
Based on contract, limitation of, 513, 514, 520 
For breach of common law duty, limitation of, 514 
For damages based on tolls, limitation of, 520 
Contractor for railway, limitation of action against, 515 
Fires caused by railway, limitation of action for, 515, 516 
Lord Campbell's Act, limitation of action under, 516 
Negligence of railway, limitation of action for, 514 

Affidavit, evidence b -, 79
Agent, service of dc omenta on. at Ottawa. 65 

See Facilities for Traffic, 546 
[703]
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Agréments.
See amalgamation agreementh; traffle agreements; interchange of

telephone or telegraph messages, 595 
Jurisdiction of Board to enforce, 55 
Or to restrain violation of, 55 

Allotment of stock, by provisional directors, 100 
Alteration of Works.

General j lowers, 208 
Amalgamation agreements, 508, #7 *e#/.

Effect of, 001
Special Act authorizing, 508
Lease or sale of railway, 508
Power of railway companies to amalgamate, 601
Vitra vireh, amalgamation of railway, 500
Working ngm-ments, power of railway to make, 600.
Running powers, validity of grant of, 600 

Amendments, Hoard may allow in any proceedings, 70 
To General Act, effect on Special Act, 16, et neq.

Animals, carriage of, 464, and see Cattle.
Annual meeting of shareholders.—See Company.
Apparatus.—See <)|>eration.
A ppeal.—See 1 ‘ract ice.

To Supreme Court from order of Board as to net earnings of G.T.P. 
Ry. Company, 57

To Supreme Court on question of jurisdiction, 72 
To Supreme (kmrt on question of Law, 7.3 
Time for, 7.3.
Notice, entry and hearing of, 7.3 

A ppliances.—See operat ion.
Application of Act, generally, 19 28 

Foreign companies, 29
Railways declared for general advantage of Canada, 29
Traffic by water, .30
Bridge and tunnel companies, 31
Provincial railways (limited application), .31
Now to all Dominion railways, except Government railways— formerly 

to companies previously incorporated only, 19-28 
Application of proceeds of capital stock, 102 
Application to Board.—See Practice.

Notice of, time for, 66 
Service of, 65, 66 
Kx parte, 67
Interim ex parte orders, 69
To rescind or vary ex parte order, 67
General powers of Board upon application made, 69
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Application to Hoard—Continued.

Inquiries may be directed, 76 
Unopposed, one Commissioner may hear, 44 

Appointment of Officers.—See Board, Company.
Approval by Board—of works done without sanction before Decemlier 31st.

un, re
Arbitrator.—See Award, Lands.

Api>ointment of, 248 
To be sworn, 250
Remaining land, increased value of to be considered by, 252
examination of witnesses, 258
(ieneral powers of with rcsjiect to arbitration, 25s
Kvidence to be taken down, 250
Papers to be filed in Court, 259
Time for making award, 259
Vacancy in office of, 261
Not disqualified by retainer, 263
Objection to la* made before ap|mintment by judge, 264 

Assistant Chief Commissioner:—
Appointment and qualification, 40 
Powers of Chief Commissioner, 41 

Attorney (Ieneral : —
Proceeding by, to recover jienalties, 622. 654 
Consent of, under Lord's Day Act, 699 
Proper plaintiff to restrain public injury, 93 

Award.—See Arbitrator, Lands.
To lie final, (subject to appeal). 250 
Procedure on making, 250 
Costs of arbitration, 255 
Time for making, 259 
Technical objection to. 260 
Appeal from, 204

Notes on, 265, rt neq.
Madges, employees to wear, 431 
Baggage, checking, 439

Penalty for refusal to check, 628 
Kxcess, 439
Liability of company as to, 440

Of sleeping car company as to, 443 
Who inn y sue, 444 

What constitutes, 445 
Baggage car, injuries on, 437, 438 
Bearer, securities payable to. 190 

Not bills or notes, 191
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Bell.—See Operation.
Municipal by-law forbidding use of, 421 

Bills of lading: —
Printed in English and French. 6">9 

Blackboards at stations, <>‘VJ 
“ Board " defined, 2 
Board of Railway Commissioners, first. 1
Board of Railway Commissioners.—See Commissioners, Jurisdiction, Rules. 

Constitution of, 40
Jurisdiction and general powers. 40. 42. 4K 
Applications to, 4K 
Knquiry by, 48
Powers and duties of Railway Committee, 4.1 
Powers of Superior Court, 4S 
Court of Record, 40 
Jurisdiction over receivers, 49
Decision conclusive as to who is party interested, 49
Grand Trunk Pacific Railway—Enquiry into through rates ">7
May act of its own motion, 58
May repeal, vary, rescind, etc., any order, 58
Regulations and orders as to appliances, 408, 411
Uniformity of rolling stock. 41.1
Working of trains, regulations, 411
Not subject to injunction, etc., 74
Works ordered by, cost of, 75
Inquiries by direction of, 76
Annual report of, 77
(Quorum, 41
Oflices at Ottawa and elsewhere, 46 
Sittings of, 46
Powers as to accommodation and o|ierntion, 447, 448 
Delay by company in furnishing accommodation, 448 
Facilities for exchange of traffic, 480 
Packing, regulation of, 48.1 
Accidents, notice of, regulations as to, 486 

Enquiries into, 487 
Fire guards, 495 
Branch lines, 277
Bridges over navigable waters. 291 
Highway crossings. .102 
Wire crossings of railways, .121 
Telephone lines, .1.11, et set/.
Drainage works upon railway, .134 
Bridges over or under railway, 361, .162. .165
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Board of Railway Commissioners—Continual.
By-law fixing tolls, 531 
Difference in long and short haul tolls, 528 
Station and platform, to be built, and agent provided, 54ti 
Restoration of spur track, 54(1 
Specific works and acquisition of property, 553 
Declaratory regulations, 553, 592 
Mandatory or restraining orders, 592 
Through rate tariff, whether just and reasonable, 375 
Apportionment of tolls in joint tariff, enquiry into. 579 
Carriage of traffic free or at reduced rates, permitting louer than ex 

isting tolls, 585
Orders and regulations, re telegraph and telephones. 592 
Express tariff, 588 
Carriage by express, 589 
Liability of express companies, 590 
Repair of railway, 387 
Operation of railway until repaired, 387 
Long distance telephone connection, 594 
Rates for electrical power, 597 
Amalgamation or traffic agreement, 003, 598 
Special tolls in public interest, 585 
Counsel before Board in public interest, 050 
Prosecution for js-naltics, 655 
Carriage of traffic on uno|iened railway. 385 
Opening railway for traffic, 384 

Bondholders, rights of, 182 
After default, 184 
Voting by, 181 
Other remedies, 180 

See Company.
Bonds of company.—See company.
Bonuses : —

Power to receive, 202 
Borrowing Powers.—See Company.
Box freight cars, apparatus on. 408 
Brakes.—See Operation.
Branch Lines:—

Length of, 277
Procedure on application to construct, 277 
Provisions of Act applicable to. 279 
Board may order construction, 280 
Junctions of.—See facilities for traffic. 544 

Breach.— See Agreements. Covenants.



708 INDEX.

Bridge».—Hee Swing bridge.
Penalty for failure to const met, 624 
Penalty for unlawful height. 625, 633 
Loading to station, repair of, 632 
Over or under railway: —

Headway at, 361
Board, jurisdiction of, as to, 361, 362, 365 
Alterations in, 364 
General note on, 362 

Over navigable waters: —
To be floored, 289 
Headway of, 290 
Operation of, 290
Works to be approved by Governor-in-Counetl and 

Board, 290, tt *eq.
Uovernor-in-Countil may order construction of works 

upon report of Board, 293
Business, at annual and special meetings of companies, 137
" By-law " defined, 2
By-laws, of Directors of Company, 148
By-laws, Company may make, 437
By-laws, Ilules and Regulations:

Impairing carrier's liability, 582 
Impairing express company’s liability, 589 
Penalty for violating, 5*4, 526, 644 
Requisites of, 526
Posting printed copy at stations, 527 
Summary enforcement, >27 
Conduct of employees, 522 
employment of officers, 522 
Management of Company's affairs, 522 
Nuisances on railway, 522 
Speed of trains, 522 
Time tables, 522
Tralflc, receipt and delivery of, 522 
Travelling on railway, 522 
Weight of loads on cars. 522 
Kffect considered, 523 
Construction of, 523 
Approval of, 523 
Ultra vire», 523 
Sabbath observance, 524 
To whom applicable, 523
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Cabs at station, 367, 368 
Calls on Stock.—See Company.
Canada. -See Parliament of Canada.
Canada Gazette, notice in. 6.77, 6.78 

See Mortgage, Lease.
Canals, carrying across railway, 333 
Capital.—See Company.

Express companies' annual returns, .790 
Carload and less than carload rates, cases on, .734, 53.7, 536 
Carriage of dangerous commodities, 481, 483 

Refusal to carry, 482
Carrier.—See Common Carrier. Goods, Liability. Passenger. 
Carriers, connecting, 460, 472, 480
Cattle.—See Farm Crossing. Live Stock, Liability, Contracts.

At large on highway, 487 
Action for, when at large. 488
Damages to or by, getting on Company's property when at

large. 488
Exceptions to company's liability, 492 

injuries to, history of legislation. 488, #f *<•</.
" In charge," meaning of, 490 
Liability generally for injury to by trains. 493 
Penalty for turning upon railway enclosure. 639 

Cattle Guards: —
Erection and maintenance of, 350
General note on fences, gates and cattle guards. 3.70, •! *#>/.

“ Charge " defined, 2 
Checking baggage, 4 39
i hief Commissioner, appointment and <|ualiflcation, 40 

Opinion prevails on question of law. 44 
Classification.—See Freight Classification.
"Clerk of Peace ” defined. 16 

Cloak-room, 547
Charge for privileges at stations, 367 

Coal, use of, on trains. 413 
Combustible material on right of way. 494, .701 
Commissioners.—See Board.

Tenure of office, 40 
Re-appointment, 40 
Residence, 45 
Quorum, 43
One may hear unopposed application, 44
One may be appointed to take evidence and report, 44
Must devote whole time to duties, 46
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1 loin m itwmncrs —Con ti n uni.
Appointment y»ro hoc viee, 46 
Interest or kinship not to disqualify, 45 
Not to hold stock or interest in company, etc., 45 

Commodity tariffs, 568
Commodities, dangerous. See Dangerous Commodities.
Common Carrier.—See Passenger, Goods, Liability.

Company is as to baggage, 440 
And freight. 449, 458 

Express company is, 590
Communication between conductor and engine-driver. See Opera

tion.
Company : —

Accidents, report of, by, 486 
Accommodation for traffic, 446 
Accounts, 153
Agent at Ottawa, service on, 65, 66 

See Securities.
Bonds.- See Securities.

Presentation of, 185
Borrowing Power.—See Power to Borrow.
Capital Stock.—See Shares. 102 

Increase of, 108
Subscription and payment for, 105 
Evidence of subscription, 106 
Conditional subscription, 107 

Debentures.—See Securities.
Defined. 2
Definition including telegraph and telephone, 591, 596 
Directors, election of, 140

Duties and powers of, 141, 147, 148
Liabilities of, 142
Remuneration of, 143
Mayor, &c., of municipalities. 144
Qualification, 144
Disqualification, 144
British subjects, majority must be, 144
Contracts with, 145-148
Term of office, 145
Vacancies, 146
Quorum. 146, 147
Votes of, 148
Chairman, casting vote, 148
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Company ; Directors—Continued.
Subject to control of shareholders and by-laws, 148 
Hy-laws of, 148, 149 
Repeal of by-laws, 149 
Managing director, 152

Duty of, to notify Its officers of orders of Hoard, notices, etc., 66 
General Powers.—See Powers.
Incorporation of, 85
interpretation Act, provisions of as to, 85 
Liability.—See Liability.
Management of, by-laws of Directors, 148 
Meetings.—See Shareholders.
Mortgages: —

What may be mortgaged, 174 
After acquired property, 174
Postponed to penalties under Act ; and to working ei- 

penditure, 174
Rails, ties and superstructure, 175 
Revenues, 176 
Powers granted by, 176 
Exception of property from, 177 
Foreclosure of on railway, 507
Must be deposited with Secretary of State, 178, 656, 658
Notice of deposit, 178, 657
Registration of, 178
First charge, save as excepted, 181
Priorities, 181
Trustees, only may enforce, 182 

Position of, 183 
Default under, 183 

Name of Corporation, 87 
Officers, appointment of by directors, 151 

By-laws of directors for, 149, 151 
Security from, 151
Liability of Company for acts of, 653 
Powers of, 152
Not liable on notes of Company, 192 
Dismissal, 151 

Offices, 94
Notice to Board of, 94

Power to Borrow.—See Securities, Mortgage, 163, 164, 169, 
191

Extent of, 171, 173
Non-compliance with statutory requirements, 167
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Company ; Power to Borrow—Continued,
When authorized by Provincial legislation, restricted when 

under Dominion jurisdiction, 172 
By overdraft, 181 
Pledge of securities, 169, 170

Powers, general, and see Powers of Railway Company, 85, 87 
Vitra virât, acts held, in England, 89 

in Canada, 95
Cannot alienate land unless superfluous; 

nor grant right of way over it, 89, 91 
Infra vires, acts held, in Canada, 92 

Illegal acts, how restrained, 93 
Ultra vires contract, money received under, 94 

Preferred Stock, 103
President, election, duties, powers, &c\, 140, 146 
Proceedings of, certified copies of, /wimci facie evidence. 82 
Promissory notes, 191 
Provisional directors, 96 

Powers of, 96, 97 
Allotment of stock, 100 

Receiver, appointment, 196
Powers and duties of, 188 

Reserve fund, 103
How invested, 160 

Seal, not necessary on notes, 191 
Secretary of Company, 152

Not liable on notes of Company, 192 
Securities.—See Power to Borrow.

Issue of, authority and procedure, 163, 169 
Sale at a discount, 170 
Enforcing, 164, 182 
Priorities, 181
Each holder a mortgagee, 182 
Rights and remedies of holders, 182, 186 

t Trustees only may take proceedings, 1 82 
Registration, 184 
Receiver, 186 
Bearer, payable to. 190 
Transfer of, 184, 190

Security-holders, rights of, 182, 183, 184, 186 
Service on, 41, 64, 66, 95
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( Company—Continued.
Shareholders.—See Shares.

Liability of, limited, 123 
Right of, to inspect register, 123, 133 

Creditors’ action against, 125, et *<</.
Defences successful, 128 

Unsuccessful, 129 
Municipality may be, 131 
Alien may be, 133 
All, have equal rights, 133 
Record of, 133 
Liability for calls, 156 
Meetings of, annual, 134

Special. 134, 136, 140, 163 
First, 104
Judicial control of, 134 
Notice of, 137 
Conduct of, 135 
Irregularities, 135 
Who may vote, 136 
Business at, 137 
Votes, number of, 138 
Unpaid shares, 138 
Forfeited shares, 139 
Proxy, 139
Majority prevails, 139, 140 

Who are liable as, 156 
Shares, are personal property, 109

Registration and transfer, 109-112 
Form of transfer, 110, 113 
Calls, how made, 153, et seq.

Illegality, 154 
Liability for, 156, et neq.
Overdue, interest on, 157 
Deducted from dividend, 163 
Non-payment of, forfeiture, 119. 120, 139 

Dividends. 158, et seq.
Out of capital, ultra rires, 162 

Interest not to be paid on shares in arrear, 162
Transmission of, by death, bankruptcy, &c., 116 

Trusts, Company not bound to see to execution of, 117, 118 
Trustees, liability of, 118
Purchaser of shares held “in trust.” liability of, 118 
Sale of forfeited, 121
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( niupanv ; Trust*—Continued.
Issue at a discount, 123 
Unpaid, voting on, 138 
Payment for, in money s worth, 124 
Municipality subscribing for, 131 
issued for purposes of control, 138 

Vice-President, election, duties, powers, 4fcc., 146, 1 r»3 
Officer may be tneed not be director), 151 
Not liable on notes of Company, 192 

Warehouse receipts, 191
Warehousemen, liability of Company as, 467 

Company, Railway, to carry on business as, must be specially in
corporated. 87, 8 8 

Compensation. —See Award, I^ands.
Damage by exercise of powers, 210 
Principles of, note on, 210, et ueq.
Agreements respecting, 241 
Fixed as of date of deposit of plan, 243 
Payment into Court, 268 
Stands in place of the lands, 269 
Claimants to, adjudicated upon by Court, 270 
Procedure on ascertainment of, 276 
For works ordered by Board, 75 

Competition:—
Effect on tolls, 531 
Cases on, 539, 541 

Competitive tariff, 570, 571
Complaints to Board as to violations of Act or of regulations 

or orders, 48
Completed Railway, plan of, to be fyled, 219 

Penalty, 623 
Condition: —

Impairing liability, 582, 58u, 589 
On ticket, 435, 441 

Connecting carriers, 460, 480
connections between railways. Board may provide for, 447 

Board may order interchange of traffic, 480 
Constables.—See Railway Constables. 508, et «</.
Construction of railway: —

Limitation of time for, 195 
Commencement of, conditions precedent. 222 

Construction train, injuries on, 437 
Continuous Carriage: —

Prevention of, forbidden. 578
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Continuous journey, right of passenger to, 457 
Continuous Route: —

Joint tariff, 574, 578
Contractor for railway, limitation of action against, 515 
Contracts, for carriage of live stock, 465 

Limiting liability, 469, 473 
Effect of Act on, 471 

Conditions precedent in, 473 
For carriage over connecting lines, 460, 472 

Contracts:—
For interchange of telephone and telegraph messages, 595 
Impairing liability, 582, 583, 589 
For sale of lands before deposit of plan, 239 

Contributory negligence: —
Defined, 399 
Cases on, 399 
Damages, 399
Infants not generally capable of, 400 
Disobedience to orders, evidence of, 400
Functions of Judge and Jury in actions of, general principles 

discussed, 401, 402 
Defence of

In actions for loss of goods, 473 
For damages by fire from engine, 499 

Conveyance by persons having limited interest, 237 
Effect of, 238
Copies, certified of orders, plans, etc., are prima fane evidence, 

81
Cost, of works ordered by Board, 75 
“ Costs " defined, 4 

Costs of Arbitration, 255 
Notes on, 256, 257 
On abandonment of proceedings, 262 

Costs, 58, 67, 75
Security for, on appeal to Supreme Court, 73 

Counsel, appointment of, In matter of public Interest, 58 
" County ” defined, 4 
Couplers.—See Operation.
Coupling cars. Board may make orders, 59 
Covenants: —

Of railway respecting stations and railway works. 373, et ssq.
Whether ultra vire», 375
What constitutes fulfilment, 376
Remedy, mandamus, injunction, specific performance or 

damages, 379
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Court, ltule of. See Rule of Court.
Finding as to fact not binding on Hoard, 70 
Defined, 4
Jurisdiction over proceedings of Company, 134 

Creditor—of Company, form of action against shareholder, 125 
Crossings.—See Farm, Railway, Highway, Electric Railway, 

Operation.
Jurisdiction of Hoard, 52, 53 

Customs Duties: —
Goods liable to if joint tariff not filed, 633 

Damages. See Action, Delay, Negligence, Measure of Damages. 
Nervous shock, 406 
Inadequacy of, 406 
Personal injuries, 402, ct scq.
Lord Campbell’s Act, «lamages under, 403, et *eq. 

Apportionment, 4 05
Personal representatives, damages recoverable by, 404 
Pecuniary benefit lost by death, 404 
Medical attendance, 403, 405 
Funeral expenses, 405 
Tables of mortality, 404 
Injury to business, 403 
Mental suffering, 405 

Moneys received for life insurance. 405 
Insurance premiums, 405 
Accident insurance deduction, 405 
See Covenants of Railway, 379 
Triple, when recoverable, 638 
For breach of Railway Act, 651 

Dangerous commodities, carriage of, 481 
Refusal to carry, 482 
Special cars for, 483 
Penalty for tendering or carrying, 641 

“ Dangerous Explosives "—
Goods to be marked, 641 

Debentures and debenture stock.—See Company.
Debts, power of Company to create, 163, 164 
Declaration: —

Impairing liability. 582, 583 
Definitions, 1
Delay to passenger, 414. 417 

To goods, 416, 447 
In furnishing accommodation, 448
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Deputy Chief Commissioner, 41 
Powers of, 43 

Deviation of Line, 216, 221
Direction of Hoard, application for, 48 

Directors.—See Company.
Discount, issue of shares at, 123

Sale of Company's securities at, 170 
Discrimination : —

In tolls, burden of proof, 84 
Unjust, cases on, 532, rt erg.
In tolls, 530
In allotting freight cars, 544, 551 
By unreasonable delay in handling traffic, -44 
In rates, 586
In interchange of traffic. 551 
Hoad may cot aider interests of public, 554 
In class!flcath n, 563 
Reduced fare tickets, 585 

Dividends.—See Company, 158 
Documents: —

Production and inspection of, 49. 80 
Issued by Company /mnui font evidence, 81 
Purporting to be signed by Minister. Chief Commissioner, 

Secretary, or Engineer, prima farxe genuine, 81 
Dominion Parliament.—See Parliament of Canada.
Drainage:—

General notes on law relating to, 335, ri *#•./
Proceedings under Provincial Acts, 341

Power to construct., divert or alter, 207 
Restoration to former condition, 210 
Along and across Railway, 334 

Drawbars, height of, 408
Duties and powers of directors.—See Company.
Karth, taking of when required for railway. 234 
Easement.—See Land, 7

Railway company cannot grant, over Its land, 89, 91 
Ejectment of passenger, 433 
Election of directors. See Company.
Electric car:—

Penalty for not stopping at crossing, 631
General powers with respect to, 207
Restoration to former condition where diverted, 210
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Electric Railways:
Connecting with or crossing Dominion Railways, 31 
Crossings of, precautions, 429 

Electrical Rower. — See Rates, f>97 
Employees to wear badges, 431

Dismissal at instance of Hoard, 487 
Intoxication, penalty for, 642 

Engine, communication of conductor with, 407 
Person travelling on, injury to, 437 

English, time tables and bills of lading printed in, 659 
“ Equality clause," 631, .736 
Equipment of Trains.—See Operation. Apparatus.

Penalty for Improper, 627 
Errors in plan, profile or book of reference, 217 

Correction of, 218 
Evidence. See Witnesses.
Exchange of trallie, facilities for, 48 0 
“ Exchequer Court " defined, 5 
Experts: —

Appointment of, in advisory capacity, 47 
Express: —

Carriage by defined. 589 
Express Company.—See Contract.

Common carriers, 590 
Facilities, 545 
Returns by, 590

Express messenger, has rights of passenger, 437 
" Express toll ” defined, 5 
Express tolls : —-

Approved by Board, 588 
Tariff tiled with Board, 588 

Expropriation.—See Lands.
Form of notice, 691 

Facilities.—See Accommodation.
For traffic, 446, et *#</.; 543-552 
Decisions under English Acts, 545 
Receiving and forwarding traffic, 54 4 
Interchange of traffic, 543 
Connecting railway, 480, 544 
At stations, 552
Junctions of private sidings or branch lines, 54 4 
Express companies to have equal facilities, 545 
Board may order restoration of spur track. 546 
Agents, platforms, stations and other accommodation. 546
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Facilities—Co*1inu<d.

Accommodation for live Block, 548 
Cloak room and covered platform, 547 
Joint rates, 547 
Specific works, 553

Fact, finding of Board as to, conclusive, 70
Board not bound by finding of Court as to, 70 

See Question of Fact.
Failure to provide accomodation or appliances, 456 

To carry goods properly; who may sue, 476 
Measure of damages, 476 
See Penalties.

False billing or classification: —
Penalty for, 635 

Fare, refusal to pay, 432, 650 
Farm crossing: —

Jurisdiction of Board exclusive, 52
I nder-crossings, 53
Gates to be kept closed by owner, 492
Live stock to be in charge (See Cattle), 342
Board may order, 342
General note on, 343, rt «•#/.
Gates to be kept closed, 361 
Penalty, 639 

Fences: —
Fraction and maintenance of, 350 
General notes on law relating to, 350 
Penalty for taking down, destroying or injuring, 639 
If taken down, company not liable for cattle killed, 493 

See Cattle.
Fires, prevention. Board may make orders, 59 

Defective engines or appliances, 500 
Combustible material on right of way, 494, 501 
Negligence, what is, in fire cases. 498, rt *#••/.
Kffect of legislation on liability for, 505 
Grass, right of way to be kept clear of, 494 
Liability of company for, apart from negligence, 494 
Limitation of action for, 4 95, 515
Limitation to $5,000, when proper appliances used, 495 
Compensation for loss by, from company's engine. 495
Insurance against, 495
Liability of Company for, general remarks, 496, rt *<■</. 

Fireguards, Board may order, 495 
Flume pipes: —

Carrying across railway, 333
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Forces, His Majesty's, carriage of, 485 
Foreclose:—

No right In case of railway, 607 
Foreign companies operating in Canada, Act applies to, 21» 
Forfeiture of Shares. See Company.
"Franchise” defined, 181 
Franking, privilege, 63 
Freight, delay to, 416

See Goods, Liability, Commodities.
Freight car: —

Position in mixed trains, 419 
Improperly placing in passenger train. 628 
Injuries on, 437, 438 

Freight classification: —
Hoard may prescribe, 557 
Uniformity In Canada, 557 
In United States, 558, et teq.
Principles of, 558-564 
Publication of notice of change, 557, 668 
Construction of terms, 562 
Staples, principles of classification, 560, 561 
Apples and pears, classification of, 563 
Coal, classification of, 561 
Corn, classification of, 560 
Hats and hatters’ furs, classification of, 562 
Hay and straw, classification of, 560 
Live stock and products, classification of, 560 
Oiled clothing, classification of, 563 
Patent medicines, classification of, 563 
Railroad ties and other lumber, classification of, 563 
Raisins and dried fruits, classification of, 560 
Split peas and flour, classification of, 561 
Wheat and flour, classification of, 560 

French:—
Time tables and bills of lading printed In, 659 

Frogs, packing at, 4 83

Erection and maintenance of, 350
General note on fences, gates and culverts, 350, et seq. 
Farm crossings, to be kept closed at, 361, 492 

Or company not liable for cattle, 492 
General Act, qualification of by Special Act, 18 
" General Advantage of Canada."

See Parliament of Canada.
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General meeting of shareholders.—See Company.
•' Goods ” defined, 5

Delay In delivering, 416 
Liability as carriers of, 449, 458, 460 
Measure of damages, 476 
Connecting carriers, 460 
Stoppage in transit, 478 
Detention until payment of tolls, 586 
May be sold for tolls, 587 
Perishable, sale for tolls, 587 
Sale by auction after 12 months', 587 

Government, right to use of railway, telegraph, telephones, etc., 485 
May erect telegraphs and telephones on Company’s lands, 486 

Government railways: —
Act not applicable to, 28 

Governor-in-Council : —
Review of decision of Hoard by, 72 
May refer to Hoard to report, etc., 74 
Approval of increase of capital stock, 108

For borrowing by Provincial Company under Dominion 
jurisdiction, 172

Profile of works in conection with navigable waters, 291 
May order swing or draw bridges over navigable water, 29.3 

Grade Crossing Fund, 312 
Grand Trunk Pacific Railway: —

Enquiry by Hoard into through rates to ascertain net earn
ings, 57 

Appeal, 57
Grants, power to receive, 202
Grass, right of way to be kept free from, 494
Gravel, taking of when required for railway, 234
Hand grips on box cars, 4 08
Highway: —

Defined, 5 
Diversion of, 207
Restoring to former condition, 210 
Wires on, 324

Opening up of highway to be subject to supervision, 329 
Temporary removal of, 329 
May be ordered underground, 329 

Damages, Company responsible for unnecessary, 330 
Cutting of, at fires, 330 
Workmen to wear badges, 330
Consent of Municipality, Board may dispense with, 330 

Carrying railway upon highway without leave, penalty, 624 
46—R.L.
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Highway—Continued.
Obstructing, penalty, 624 
Failure to restore, penalty, 62T>
Right to take for railway purposes, 308 
Occupation of, compensation, 309 

Highway crossings: —
Railway may be carried over or across by leave of Board, 293 
General notes, 294, et neq.
To be kept open during construction, 300 
Rights conferred by special Act reserved, 301 
Level of rails, 302
Plan of profile to be submitted to Board, 302 
Board, powers of respecting, 302 
Across railways, construction of, 304
Protection at highway crossings, general notes on, 305, 

ct 8eq.
Existing crossings, 310
Protection at crossings constructed after May 19th, 1909, 312
Foot bridges, 312
Railway Grade Crossing Fund, 312
Overhead, headway at, 313
Notes on, 314, et neq.
Structures carrying railway over or under highway, 315 
Repair of, 315

Approaches at, Inclination of, 317 
Sign boards at, 319 

Penalty, 625 
Warnings at, 421 

Penalty, 630
Obstruction of traffic at, 431 

Penalty, 631
Animals at large near, 4 87
Penalty for using where footbridge provided, 641 

Horses, at large on highway near railway crossing, 4 87 
See also Cattle.

Illegal acts of Company, how restrained, 93 
Impounding cattle at large, 4 87 
Incorporation.—See Company.
Inherent vice, in goods carried, 459, 460, 472 
Injunction to restrain Illegal acts of company, 93

Attorney-General proper plaintiff to restrain public injury, 93 
By Board against use of railway until repaired, 387 
To restrain operation of railway before approval, 386 
See covenants of railway respecting stations, 379 

See Board, Jurisdiction, Agreement.
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Injuries on platform, baggage or freight car, 437 
To express messenger, 437
To passenger, liability not dependent on contract, 477 
Measure of damages, 479 

Inquiry, by order of Hoard or Minister,
Powers of person making, 77 

Inspecting engineer:—
Defined, 6
Duties ami powers of, 382, et neq.
Company must give full information to, 383 
Report on dangerous railway, 388 
Plans of railway, submission to, 383 
May forbid use of dangerous railway, 387 
Reasons to be given, 388 
Notice to be served upon Company, 388 
May travel free on railway, 383 
May use telegraph free, 383 
Penalty for non-compliance with order of, <>27 
Penalty for obstructing, 638 

Inspection of documents, 49 
Of property, 4 9 
Of railway, 384, it eeq.

Insolvent companies, 507-615
Insurance, by Company, against liability for fire from engines, 495 
Interchange of traffic : —

By connecting lines, Hoard may order facilities, 480 
Company must give facilities for, 543, 551, 552 

Interest, on calls overdue, 157
None in respect of shares in arrear, 162 
On securities of company, 163, 164, 185 

" Interests of public —
Hoard may consider in determining undue preference, 554 
Meaning of, 556-557 
See Public Interest, 585 

Interlocking system: —
Rules of Hoard regulating, 688-690 
At swing bridge, 420 

Interested party:—
Who Is, 61
Decision of Hoard conclusive, 49 

Interpretation, 1
Interpretation Act., provisions of, as to companies, 85 
Interstate Commerce At, 531-532-533 
Intoxicating railway employees, penalty for, 642
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Irregularities, ratification of.—See Ratification. 
In issue of securities of company, 167

Joint rate:—
Company may be ordered to establish, 647 
exceeding sum of locals between same points, 576

l
Joint tariffs, 574-579

Apportionment of through rate, 675 
For continuous route, 674-578 
How formed, 677 
Publication and tiling, 579 
Hoard may require information, 579 
Provisions shall apply to telephone systems, 595 
Failure to file, penalty, 633 

Journey, continuous, right of passenger to, 4 57 
*" Judge ” defined, 6

May appoint railway constables, 508
See Possession, Lands, conveyance of; Arbitrator, etc.

Judgment, lien created by, on property of company, 167 
Judicial control of company's proceedings, 134 

With election of directors, 141 
Judicial notice, of rules, orders, etc. of Hoard, 61 
Junctions: —

Of private sidings and brandi lines, 544 <
Jurisdiction of Hoard.—See Hoard.

Agreements, enforcement of, 55
Rate of speed in cities, etc., 58
Act, etc., enforcement of, generally, 59
Orders of Railway Committee, to rescind or vary. 61
Need not be shown on face of order, 70
Appeal to Supreme Court as to, 72
Reference by Governor-in-Council, 75
Connections between railways, 44 7 
Specific works, 448 
Mandatory and restraining orders, 4 8 
Applications and enquiries, generally, 48
Receivers, over, 49 
General remarks, 49 
Statutory, 50 
History of, 51
Judicial decisions as to, 52-56 

Farm crossings, 52 
Highway crossings, 51, 53 
Railway crossings, 52

4
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Justices of the Peace:
May appoint railway constables, 508 

• Justice” defined, 6, 16 
Ladders, on box cars, 408 
Lands defined (See Arbitrator, Award), 7 

Whether including easement, 7
Railway company cannot alienate, unless superfluous, 8 9, 91 
Taking and using of, 226, ct seq.

Crown lands, 202, 226
Public beach, 227
Naval and military lands, 227
Indian lands, 227
Other railway company’s, 228

Extent of, which may be taken without consent of owner. 229 
For right of way, 229 
For station grounds, etc., 230 

Additional lands, leave to take, 230, et seq.
Adjoining railway, use of, 232 
Disposing of, 203, 209, 236 
Compensation for, 210
More than required, can be taken if terms advantageous, 236 
Conveyance by persons having limited interest, 237 

Effect of, 238
Purchase money, Company not responsible for, under certain 

conditions, 238
Contract for, before deposit of plan, 239
Increased value of remaining land to be considered by arbi

trators, 250
Possession of, upon payment or tender of compensation, 273 

See Possession.
I «aw, question of, appeal to Supreme Court, 73

Opinion of Chief or Assistant Chief Commissioner when pre
siding shall prevail, 44 

” Lease " defined, 8 
Lease of rolling stock: —

Deposit with Secretary of State, 657 
Notice of deposit in Canada Gazette, 657 

” Legislature of any Province ” defined, 9 
And See “ Provincial Legislature."

Liability for calls on shares, 157
Liability of company as to baggage, 440, et seq.

Limitation of, 441
Of sleeping car company as to baggage, 443
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Liability of Company—Continued.
Of company as carriers of persons, 392, 450, et scq.

Does not depend on contract, 477 
To others than passengers, 453 
As carriers of goods, 449, 458 

Of animals, 464 
Who may sue, 476 
Of connecting carriers, 460 
As warehousemen, 467 
Contracts limiting, 469 
Effect of Act on, 471, ct scq.
For injury to or by cattle on its property, 488 
Exceptions, 492
For cattle injured at highway crossings, 488 
Generally for injury to cattle on track, 487, et seq.
For fires, 494, et scq.
For act or omission of officers, 653 

See Negligence, Contract.
Libel by officer of railway: —

Limitation of action for, 515 
Licensee at station: —

Duty of railway company to, 369 
Lien by Judgment on property of Company, 167 

Penalties a first lien on railway, 654
See Securities, Working Expenditure.

Lights, in rear of train, 412 
Limitation of action: —

For damages done by the railway, 512 
For loss by lire from engine, 495 

Limitation of time for < onstruction, 195, cl scq.
Liquor:—

Penalty for selling to employees on duty, 643 
Penalty for drinking or wasting liquor in package, 651 

Live stock. —See Cattle.
Facilities for accommodation at stations, 548 
Shipment of, 464, 466 

See Liability.
" Live stock contracts”:—

Allowed in classification, 583 
Location of line, 213

Map of. and approval by Minister, 214 
Plan profile and book of reference, 215 

Sanction of by Board. 216
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Location of lino—Continued.
Deviation of not more than one mile. Board may permit, 

216
Deposit with Board, 217 

In registry olilces, 217 
Errors in, 217 
Correction of, 218
Registrar, duties of respecting, 218, 219 

Location of station, approval by Board, 366 
Locomotive, injury to person on, 437 
•• Long and short haul clause,” B37, 540 
Lord Campbell's Act: —

Limitation of action under, 516
Lord's Day. See Sunday, and Provincial Legislation regarding 

Sunday.
Lord’s Day Act, 693-701
Loss of baggage (See Baggage), 440, ct seq.
Mail. His Majesty’s, carriage of, 483 

Permitted on Lord’s Day, 697 
Management of Company, by-laws of directors for. 148 

Of engine, improper, is negligence, 501 
Mandamus.—See Board. Jurisdiction.

See Covenants of Railway respecting Stations, 379 
Materials:—

For construction and maintenance, taking of, 234 
Measure of damages for injury to passenger, 402 

Loss, delay or injury to goods, 476, 479 
Mechanics' liens, 25, 26 
Meetings of shareholders. See Company.
Men. number of, on train, 413 
Mileage tickets, reduced rates for, 584 
Mines ami Minerals, 223, ct *eq.

Working of, railway not to interfere with, 223 
Excepted from conveyance to Railway Co. unless expressly 

conveyed, 223
Working of within 40 yards of railway, 225 

" Minister ” defined, 8
Location, map of, approval by, 214 

Mortgages, by Company.—See Company.
Mortgagee, each holder of Company’s securities deemed, 182 
Municipality: —

May be partly interested, 51
May subscribe for shares in Company, 131
Mayor, etc., ex officio director, when, 144
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Name of Company.—See Company.
Navigable waters not to be obstructed. 287 

Note on, 287, et aeq.
Bridges over, flooring, 289
Headway where railway carried over, 289
Drawbridge, operation of, 289
Works to bo approved by (Sovernor in Council and Board. 290. el aeq. 

Negligence, 38.1, et aeq.
Breach of statutory duty, 389. 390 
Rea ipsa loquitur, 398
Rea gestae, evidence in action by passenger, 398 
Assault on passenger by fellow passenger, 392 
Servant acting within scope of employment. 390 
Independent contractor, 393 
Crowd of passengers on station platform. 393 
Faulty system. 394
Common employment, defence in action for. 394 
Under Workmen's Compensation Act, 395 
Principles discussed, 395, et aeq.
Evidence of, cases discussed, 397, et aeq.
Subsequent change of premises, 399 
‘'Ultimate” negligence, 400 
(.'arriéra of goods, as contributory, 399 

See Contributory Negligence. 472 
Defence of, 473 
In fire cases, 500
What is, in case of fires from engines. 498 
Defective engines or appliances, 500 

Non payment of fare. 432 
Penalty for, 050 

Notice.—See also Practice.
Impairing currier's liability, 582, 583 
Impairing express company's liability, 590 
To railway of dangerous goods carried, 641

Penalty for removing or defacing notice, 650 
Of first meeting of shareholders, 104 
Of meeting to authorize issue of securities, 163 
Of meeting to increase capital stock, 108 
Of other meetings, 137 
Of accidents by Company, to Board. 48(5 
By secretary, deemed notice by directors, if by order. 140 
Of arrival of goods at destination, 467, 469 
Of calls on shares, 153, 156 
Of deposit of mortgage, 178, 657
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Notice—Continued.
Of time of trains, 414, 419 
Of overdue trains, 632
To department, of application for leave to work ou Sunday, «7 
Of appeal to Supreme Court, 73 
Of application to Board, 65, 66 
Of service on agent, 66 

Notice of expropriation:—
What must be shewn, 245
Certificate of Engineer or Surveyor to accompany, 247 
Service by publication, 247 
Form of, 691 

Nuisances:—
On railway, by-laws respecting, 522 

Oaths, who may administer, 79 
Obstruction of highway :—

Penalty for unlawful, 624 
Obstruction of highway crossing, 431 

Penalty for unlawful, 631 
Ocean cable companies: —

Act to control rates and facilities of, 659 
Offences and Penalties: —

See Penalties.
“ Office of .Registrar of Deeds,” defined, 11 
Officers of Board :—

Not to hold stock or interest in company, etc., 45 
Nor in railway devices, etc., 45 

Officers of Company.—See Company.
Notice to Board of, 94 
Penalty for obstructing on duty, 650 

Oil cups, 413
Omnibus at station, 357, 36K
Opening of railway for traffic, 384, et seq.

Leave of Board, 384 
Penalty for, without leave, 626 
Examination by inspecting engineer, 384 
Report of engineer after examination, 384 
Notice to company of report, 384 
Further inspection, 385
Board may give leave to carry traffic on unopened railway. 385 
Until railway opened, company not liable as common carriers, 385 
Railway can only be opened upon application by company, 386 
Down line of railway opened, company may not operate up line, 386 
Effect of inspection upon liability of company, 386

.
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Opening of railway for traffic—Continued.
New work on old line must Ik* inspected and approved, 386 
Injunction to restrain operation before approved, 386 
Repair of railway, Hoard may order, 387 
Hoard may enjoin operation of railway until repaired, 387 

Operation, 407
Apparatus, appliances, etc., 407 

Hoard’s regulations as to, 407 
Oil cups, 413
For prevention of fire, 494 
Hell, 413, 421 
Whistle, 413, 421
('ompany must furnish proper, 447 
M list lie adequate, 460
Damages for injury from failure to provide, 448, 4f>6
Communication between conductor and engine driver, 407
Drakes. 407, 409
Couplers, 407, 409
Box freight cars, 408
Ladders, on Imix cars. 408
Hand grips, on box cars, 408
Drawbars, height of, 408
Kngine, communication with, 407
Tail lights, 412
Badges, employees to wear, 431
Freight, delay to.—See Company, Liability, floods, 416. 418 
Packing, at frogs and switches, 4s3 
Passenger, delay to, 414, 417 
Injury to.—See Liability.
Refusing to pay fare, 432 
Rolling stock, uniformity, 413 
Ticket.—See Ticket.
Trains, working of, 413 

Apparatus on, 407 
Men, number of, 413 
Coal, use of, 413 
Regularity of, 414 
Time and time tables, 414, 419, 447 
Delay to passengers and goods, 414, 416, 417 
Hlacklioards, 419
Passenger car, position of, in mixed trains, 419 
Stop at swing br.uges, 420

At rail level crossings, 430 
Highway crossings, precautions, 421. 430 
Obstruction of traffic at, 431
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< Iperation—Continual.
Htimi, ,V(, 407, 4L'0, 486 
Moving reversely, precaulions, 42#

Penalty, 630
Railway crossings, precautions, 429, 430 

Penalty, 030, 631 
Electric railway crossings, 429 

Penalty, 631
Order of Hoard.—See orders and regulations of Hoard, application for, 1* 

Contingent and interim orders. 69 
Mandatory, jurisdiction as to, 4#
Restraining, jurisdiction as to. 4#. 55
ITpon terms, 69
Enforcement of, 49
To take effect at future time, 69
Rescission or variation of, 5s
Service of, 65
Ex parte, 67, 69
Need not show jurisdiction on face, 70 
Review, by (inventor in-Council, 72 
Pinal, except ns provided in see. 59, 74 
Record of, 47 
Certified copy of, 47
Certified copy of is prima facie evidence. HI 
May not be retroactive, 570 
Penalty for non-compliance with, 626 

Orders and regulations of Hoard, specific subjects for, 5#
Working of trains, 413 
May be general, sjiecial or limbed, 60 
Penalties, Hoard may fix. not exceeding #100. 60 
Publication in Gazette, 61 
Company to notify its officers of, 66 
Judicial notice of, 61 

‘ ‘ Owner ’ ’ defined, H 
Owners who are, 8 
*‘ Owner’s risk —

Effect of, in classification, 583 
Parliament of Canada: —

Jurisdiction of, 20
Declaration that work for general advantage of Canada, effect of. 20. 

22. 28. 29. 32. 33. 172 
History of, 32

May legislate respecting civil rights as affecting Dominion railways.
24

Dominion jurisdiction, limits of provincial and, 20, 34
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Parliament of Canada—Continued.
Dominion jurisdiction over municipalities, 24, 27 

Ah to provincial Crown, lamia, 27 
Party interested.—See Interested Party.
“Party Kate Ticket,” 5.17
Passenger traffic on Lord’s Day not prohibited, 694

Cnlawful where principal object is amusement or pleasure. 695 
Passenger, delay to, 414, 417 

Refusal to pay fare, 432 
Baggage of, checking, 439 
Liability as carrier of, 450

Not dependent on contract, 477 
Itig't to continuous journey, 457 
Protection of, 457

Passenger ear, position of on mixed trains, 419 
Passenger tariffs: —

Fractions of five cents, 568
Passenger trains, communication between conductor and driver, 407 
Penalties, take priority over mortgage of company’s property, 174 

First lien on railway, 654 
Penalties generally :—

For breach of order or regulations, may be fixed by Board. 00 
Imposition of. 524

Not to affect liability for damages, 60 
For breach of order of railway committee, 61 
For violation of by-laws, 526
For carrying by express without filing tariff, 5*9. 637
Proceedings by Attorney (leneral, 654
Where $100 or less 654
Where $500 or less, 654
Prosecution for under Lord "s Day Act, 699
Prosecution for, 626, 643, et neq.

Penalties for Specific Offences:—
Refusal to check baggage, 628
Refusal by Registrar of Deeds to receive plans, 623
Refusal to make returns, 647, 649
Refusal to sell copies of scheme of arrangement. 6414
Opening packages with intent to steal. 650
Purchase of stock by directors, 632
Violating Act ns to tolls. 633, 634
Departure from tolls, 637
Walking on track, 639
Trespassing on railway property, 650
Not removing weeds on right of way, 644
Unjust discrimination, 6.30
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«•liaitiv* for: —
Unlawful height of bridge, 625 
Bridge erected unlawfully, 633 
Breaeli of statutory duty, 651 
Violating by law*, till 
Turning cattle upon railway enclosure, 639 
Fussing over level railway crossing without signals, 630 
Fussing over level railway crossing without stopping, 630 
Kloctric car passing over level railway croBHing without signal or 

«topping, 631
Carrying dangi*rouH goods except in earn specially designated. 642
Tendering <|imgeroiiH goods without notice, 641
Obstructing in*|H‘eling engiiuvr, 636
Failure t«i notify of acci<|«int. 642
Failure to conatruct bridge, 624
Failure in duty ax railway countable. 645
Failure to rent ore highway, 625
Failure to Hie plan «if countructed railway, 623
Failure to erect signboards at highway crossings. 625
Failure to atop at awing bridge, 02*. 020
Failure to Hie joint tariff, 633
Failure to pro|>erly equip trains. 627
Non payment of fare. 650
Falsi* billing or claaeiflcation, 635
Taking down fences, 63V
Destroying or injuring fen«,«*e, 640
Using highway crowing where foot bridge provided. 641
l<eaving gates at farm crossing open, 630
Carrying railway upon highway without leave. 621
Intoxication of railway ew|doy«*ea, 642
Unlawfully ilrinking or wasting liquor in package, 651
Sidling liquor to employe»** on duty, 642
Making false returns, 64*
Moving reversely without watchman, 630 
Non compliani’e with ordi'r of Board, 626 
Non «•ompliniH,e with notice of engineer. 627 
Hemming or ilefacing notice, 650 
Unlawfully obstructing highway, 624 
0|H‘iiing railway for traffic without leave, 626 
Obstructing officers of company on <luty, 650 
Continuation of offences, 653
Improperly placing freight car in passenger train, 62*
Unlawfully obstructing highway crossing. 631 
Not giving notice of over due trains at station, 632 
Conc«*ssion in rates. 636 >
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Penalties for—Continued.
Rebates, (536
May be deducted from constable 'a salary, ($40 
Excessive speed in city, town or village, 630 

Person.—Nee Party.
Pipe lines:—

Inversion of, 207
Restoration to former condition, 210 
Crossing railway, 333 

Plan defined, 9
Of completed railway, penalty for non filing. 623 

Plan, profile and book of reference:—
Rules of Hoard respecting, 680, 687 
I location plan, 215

Sanction by Hoard, 216 
Deposit with Hoard, 217 

In registry offices, 217 
Errors in, 217 
Correction of, 218

Registrar's duties respecting Completed railway, of, 219 
Deposit with Hoard, 219 

in registry offices, 219 
Preparation, manner of, 220 
Deviations in line, of, 221
Additional lands, on application for leave to take, 231 
Deposit of, general notice of lands required for railway, 243 
Branch line, of, to be submitted to Hoard, 277 

Deposit with Hoard, 278 
Deposit with Registrar, 278 

Highway crossings, 302 
Wires crossing railway, 323, 333 

Platforms at stations :—
See Facilities for traffic, 546 
When part of station, 367 
Injuries on, 437, 438 

Pleading: —
Not guilty by statute, plea of, 518 
Form of plea, 520 
Action on contract, 519 
In action of specific performance, 519 
Particulars of plea, 519 
Other matters with, 520 

Police Magistrate: —
May appoint railway constables, 508
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1

Pooling:—
Freight or toll* forbidden, 541 
Division of earnings between companies, 541 
legislation concerning, iu United Htates, 542 

Two methods of, 542 
Agreements to maintain rates invalid, 542 
Sherman Act, decisions on, 542 
Public policy in Knglnnd, 542 
Com | Hit it ion between railways, 542 
Pipe line, railways may pool receipts with, 545 
Penalties for disregarding pools invalid, 543 

Possession.—See lands.
On payment or tender of coni|M>usation, 273 
Warrant for, in certain cases, 273 i t *<■</.
Procedure on mot ion for, 270

Development works crossing railway, 333 
Powers of Board.—Him* Board, Jurisdiction.
Powers of directors.—See Company.
Powers of railway company.—And Stv Company.

(•encra! powers, 201, it «rf.
Note on, 198 

Kntry on lands, 202 
Receiving grants and bonuses, 202 
Acquiring and holding property, 203
Alienation of property not necessary for railway purposes, 20$
Carrying railway across lands, 203
Crossing and connecting with other railways. 201
Constructing and operating railway, 205
Buildings and equipment, 205
Branch railways, 205
Transporting passengers and freight, 200 
Trees, removal of, 200 
Tunnels and similar works, 200 
Highways, water-courses, etc., diversion of. 207 

To Ik* restored ns nearly ns possible, 210 
Drains, construction of, 207 
Drains, pipe* and wires, diversion of, 207

To lie restored as nearly ns ]Hissible, 210 
Telegraphs and telephones, 207 
Alteration and repair of works, 208 
l)is|H)sing of lands granted by Crown, 209 

To another company, 200
Disposing of lands given by corporation or person. 200

-

É
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Pewere of railway company—Continued.
Compensation, full, to lx* made for exercise of. 210 

Notes on, 210, et seq.
United States, exerviae, of, in, 2IS 

Praetieu ami procedure.—Six* Notiee, I’leading. Rules.
Notices, 04

Signature of, 64
Service of notices, orders, etc.. 41, 64, 65, 66, 95 

On agent of company at Ottawa, 65 
By mail, 66 
By posting, 66

(ieneral rules may be made by Board, 70
Stated case for Supreme Court on question of law. 71
Rules of, before Board, 70

On apjH'al to Supreme Court, 73 
I’recant ions at highway crossings, 421 

Railway crossings, 429 
I’resident.—See < oinpany.
I’revention of fires. Board may make orders, 59 
Production of documents, 49
Property, power to acquire, hold and alienate, 203 

Board may order Company to acquire, 44s 
Inspection of and entry on by order of Board, 49 
After acquired, mortgage of, 174 
Protection of. Board may make orders. 59, 414 
Lien by judgment on Company's, 167 
Mortgage of Company's. 174 

Exceptions from, 177
Trespass on railway property, penalty, 650 

Protection of passengers, public and projierty, order of Bonn! to ensure, 
59, 414, 457

Provincial Crown lands, 27 
Provincial legislature, defined. 9 
Provincial legislation: —

Limits of provincial and Dominion jurisdiction, 20, 34 
How tar provincial legislation applicable to Dominion railways, 23 
Cannot affect construction or operation or physical condition ol 

railway, 24
But valid for general administration of justice, etc., 23 
Mechanic's liens, 25, 26
Borrowing ponrr authoriied by. restricted when rompu, brought 

under Dominion jurisdiction, 172
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Provincial legislation regarding Sunday, 88

Made applicable to certain Dominion railways, if otherwise valid, 35 
Ratification by Governor in-Council of such legislation passed after 

10th August, 1904, 36 
Kxceptions, 36
liord's Day Act held criminal legislation, 37 
History of, 37

Provincial railways, subject to certain provisions of Act if connecting with 
or crossing Dominion railways, 31 

Provincial Railway:—
Jurisdiction of Board over, 366 

Provisional directors.—See Company.
Proxy, form of, 139 
Public control :—

Over stations, 367 
Public interest :—

Board may allow company to charge special tolls, 585 
Public, protection, safety and accommodation of, 414 
Publication:—

Of tariff, 528 
Publicity section, 581 
Purchase of railway.—Nee Railway.
Purchase of railway securities: —

Prohibited, 193
Purchase money for land taken : —

Company not responsible for under certain conditions. 238 
Questions of fact.—Nee Pact.

May be determined by Board, 553 
Unjust discrimination, 553 
Undue or unreasonable preference, 553 

Ralls, space between, to be packed, 483 
Ralls, ties, and superstructure, mortgage on, 176 
“ Railway ” defined, 9

Definition of re telegraph and telephone, 596 
Judicial definitions of, 10
Purchase of, by person without corporate power to operate. 

606
Minister may authorize purchaser to operate. 506
Purchaser shall apply for authority to operate, 507
Minister may extend authority, 507
Shall be closed if authority not obtained, 507
Construction and operation contemplated by corporation, 507
Mortgage of, no right to foreclose. 507
Sale of, 608
Common carriers, 449
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•• Railway Act, 1888," defined, 11 
Railway Act, 1903: —

i'arta of, ousolldated in R.S.C. cap 37, 661, et Mtf.
Railway Committee: —

Aboliahed and powers vested in Board, 51 
Orders of, in force till repealed or varied, 61 

Penalties under, enforcement, 61 
Board may rescind or vary, 61 
May be made rules of Court, 61 
May be sanctioned by Covernor-in-Councll, 62 

Railway Company.— See Company.
Railway constables, 508, et ><<#.

Penalty for failure in duty, 645 
Railway crossing, 284

Jurisdiction of Board exclusive, 52 
Precautions at, 286, 408, 429 
lnterswltching may be ordered at, 286 
Safety appliances at, 286
Penalty for passing over without stopping, 630 

Railway securities.—See Company.
Purchase of, piohiblted, 193 
Penalties, 622 

" Rate " defined, 12. 596
When means telephone or telegraph rate, 596 
Rate-per-ton-per-mlle rule, 566 
On grain and flour to Atlantic seaboani, 565 
On branch lines and main line to common points, 565 
Rates, reasonable and just, principles of, 565-567 
Fractions of mile in making rates, 567 
Fractions of live cents in making rates, 568 
For electric power, 597
Free or reduced for carrying and storing goods, 583
Free or reduced for carrying persons, to whom allowed. 584-586
Railway employees and others, passes for, 584
See also Tolls, Tariffs, Tickets.

Rate of Speed.—See Speed.
Ratification of irregularities: —

In acts of diretors, 143 
In proceedings of Company, 135 

Rebates: —
Penalties for, 636 

Receiver:—
Appointment of, docs not oust jurisdiction of Board, 4 9
Must obey orders of Board, 49
Appointment at Instance of security-holders, 186
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Records of Board, 4 7
Of shareholders in company, 133 
Refusal to pay fare, 432 

“ Registrar of Deeds," " Registrar," defined, 11
Duties of, recording plans, profiles and books of reference, 218 
Penalty for refusing to receive plans, 523 

" Registry of Deeds” defined, 11 
Regulations.—See Orders and regulations, Board.
Rental : —

May be fixed where persons interested in lands cannot sell, 
240

Report of all accidents by Company, 486 
Report, of Board, annual, 77

1,‘vn ipaa loquitur, 4 52 
lie» gratae, 398
Reserve Fund.—See Company.
Returns: —

Form of by express companies, 590 
Penalty for refusal to make, 645, 649 
Penalty for making false, 648 

Revenues of Company, mortgage of, 176 
Reversely, train moving.—See Operation.
Review, of orders of Board, 74
Right of Action.—See Action, Liability, Negligence.

For not furnishing accommodation, 448
For injury from failure to provide appliances, etc., 4 56
For failure to carry goods properly, 4 76
For cattle killed, 488

Right of way, railway cannot grant over its lands, 89, 91 
Combustible material on, 4 94, 501 
Weeds, removal of, 644

Diversion of, 207
Restoration to former condition, 210 

" Rolling stock ” defined, 11 
Mortgage of, 17o 

Rule of Court: —
Order of Board may be made, 67 
Order of Railway Committee may be made, 61 
Procedure to make, 68 

Rules of Board, 60, 73, 666, ct seq.
Sessions of Board, 666 
Interpretation of rules, 666 
Application to Board, 666 
Complaint to Board, 666
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Rules of Hoard—Con tin lied.
Answer to complaint, 667
Reply to answer, 668
Affidavit verifying proceedings, 668
Stay of proceedings, 668
Notice of application, 668
Consent cases, 669
Issue may be directed by Hoard, 670
Questions of law, hearing by Hoard, 670
Meetings of Board, 670
Examination, preliminary, 670
Production and inspection of documents, 670
Witnesses, examination of. 671
Hearing by Hoard, 671
Judgment of Hoard, 672
Alteration or rescinding order of Hoard. 673 
Appeal from order of Hoard, 73, 673 
Ex parle orders of Board, 673 
Affidavits of service, 673, 679 
Time, computation of, 674 
Amendment of proceedings, 674 
Technical objections not allowed, 674 
Exchequer Court, practice of, where applicable, 674 
Costs, allowance of by Board, 675 
Taxation of costs by Board, 675 
Forms of proceedings before Board, 676-677 
Witness fees, 678 
Notice of appeal, form of, 678 

Sanction of Board, application for, 4 8
Salaries of commissioners and staff, 62 

Safety, orders of Hoard to ensure, 59. 414 
Sale of railway.—See Railway.
Sand, taking of when required for railway. 234 
Scheme of arrangement.—

Preparation of, 607 
Copies to be kept for sale, 615 
Penalties for failure to keep, 640 
To be filed in Exchequer Court, 607
Injunction restraining action against insolvent railway, 607 
Publication in Canada Gazette, 607
Stay of proceedings against insolvent railway company. 607.

610, 611, 614 
Constitutionally of, 608
Provincial Railway Company, scheme filed by, 608
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Nvlii-iiii' of arrangement—CoitttHur I.
Creditors, rights under, 610 
Bondholders, rights under, 612 
Confirmation and enrolment, 614 
Assent to scheme, C12
llules for approving may be framed by Exchequer Court. 615 

Season tickets at lower rates, 557 
Secretary " defined, 11

Secretary, of Board, appointment and duties. 4 7 
Acting, 47 
Notices by, 140 

Secretary, of Company. 152 
Secretary of State : —

Deposit of mortgage with, 656 
Deposit of lease of rolling stock with, 657 

Security from officers of Company.—See Company. 
Security-holders, rights of, 182, 183 
Securities of Company.— See Company.
Service, of notices and other documents.—

See Company, Notices, Practice.
Services, payment for, to i»erson not on staff of Board, 63 
Shareholders.—See Company.
Shares. — See Company.
Shelter for employees, Board may make order. 59 
" Sheriff ” defined, 11, 16

Form of warrant, sec. 218, 692 
Shipping bill, statements in as evidence. 4 75 

See Conditions.
Sidings, when part of station, 367 
Signals, at highway crossings, 421 

At railway crossings. 429 
Sittings of Board.— See Board.
Sleeping car company, liability as to baggage. 443 
Snow fences: - -

Erection of on adjoining land, 236 
" S|»eclal Act" defined, 11

Defined re telegraph and telephone, 591 
Overrides General Act, 16
Provisions in, qualifying former General Act, 18 

Special freight tariffs defined, 568
Specific performance.—See Covenants of Railways, 379 
Specific works. Board may order, 447 
Speed, rate of in cities, etc.. Board may limit, 58 

Appliances to check, 407 
Over swing-bridges, etc., 420
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Speed of trains: —
By-laws respecting, 522

Speed : —
Penalty for excessive in cities, 630 

Spur track facilities, 546. See Facilities for Traffic.
Board may order restoration, 53 

Staff of Board, appointment and dismissal, 48 
Standard freight tariff defined, 568 
Statistics and returns:—

By railway company, 616-621
Semi-annual returns of accidents, 617
Weekly returns of traffic, 617
Returns and accident reports privileged, 618
Board may require returns and Information, 619
Board may make information public, 621
Governor may require Board to communicate information, 620 
Forms of returns, 617 
Penalties for refusal to make returns, 647 

Station defined for assessment purposes, 367 
Stations: —

Accommodation at, 366, 546
Blackboards for notice of overdue trains, 632
Location to be approved by Board, 366
Platforms and sidings, when part of, 367
Requirements of Board as to plans of, 685
Jurisdiction of Board over stations on provincial railways. 366
Public control over, 367
Kxclusion from, 367
Closing station, 367
Cloak room, charge for privileges at, 367 
Cabs and omnibus at, 367
Union Station, disputes as to management, 367
Licensee at station, 369
Reasonable means of access, 369
Non-repair of station premises, 370
Alighting from or hoarding traîna at, 370, cl »eq.
Approaches to, company must repair, 369 
Bridge leading to station, repair of, 369 
Covenants respecting, 373, cl hcij.
Platforms, agents and accommodation at, 546 
Board may order company to provide facilities for traffic at. 552 
Liability of Company for acts of crowd at. 393 
Penalty for not giving notice of overdue trains, 632 

See Facilities for Traffic.
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Stock, allotment of, by provisional directors. 100 
Capital.—See Company.
Calls, on.—See Company.
Purchase by directors, 622 
Purchase by railway, ultra virtu, 522 
New, purchase by railway, 522 

Stone:—
Taking of, when required for railway, 234 

“Stop, look, listen,” 425 
Stoppage in transit, 478 
Street railways:—

Connecting with or crossing Dominion railways, 31 
Substantially similar circumstances and conditions, 531, ct scq. 
Sunday, application for leave to work on, 67

Notice to be served on Department of railways and canals, 67 
Provincial legislation as to (see Provincial legislation.)

Nee Works of necessity or mercy, Passenger traffic. 
Superior Court :—

Hoard has powers of, 597 
Supreme Court:—

Stated case for, 71
Appeal to, as to net earnings of G.T.P., 57 

On question of jurisdiction, 72 
On question of law, 73 

Swing bridges, stop at, 42»
Swing bridge:—

Penalties for failure to stop at, 628 
Switches, packing at, 483
Tail lights, 412 
Tariff:—

Penalty for carrying goods by express without filing. 63" 
Tariffs of tolls, 564, ct $eq.

Form and particulars of, 564 
Approved by Board, 570 
Disallowance by Board, 564 
Substitution for, disallowed, 564 
Amendment, 564 
Consolidation, 564 
Re-issue, 564
Fraction of mile in making rates, 567 
Freight tariffs, 568, ct *eq.
Standard freight tariff, 569 
Passenger tariffs. 572 
Standard passenger tariffs, 572 
Special passenger tariff, 572
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Tariff# of toll#—Continued.
Joint tariffs, 569 
Com|»etitivti tariffs, fids, 571 
Commodity tariffs, 5tiS 
Special freight tariffs, 568, 570 
Express, 588
Telephone and telegraph, 593 
Inspection of Tariffs by •, 580 
Notice of posting up tariffs, 58l 
Hoard may regulate publication of, 528 
When presumed legal, 84 

Telegraph defined, 591
Include wireless telegraph, 12 

Telegraph toll:—
Defined, 591

Telegraphs, application of provisions of Railway Act to. 596 
General (lowers with resjiect to, 207 
Restoration to former condition where diverted, 210 
Power to construct, 320
Wires across railway, leave of Board required, 323 

'telegraphs and telephones, use by government, 4^5 
Government may erect on company’s lands, 486 

Telephone : —
Application of provisions of Railway Act to, 596 

Telephone toll, defined, 12 
Telephones : —

General powers with resjieet to, 207 
Restoration to former condition diverted, 210 
Power to construct, 320
Municipal telephone system, connection with, 321
Wires across railway, leave of Board required, 323
Construction of lines in public places, 331
lamg distance lines, 332
Disputes respecting, 332
Changes in line, 332

Thistles and weeds, company to remove from its lands, 494 
Through rate:—

Apportionment of in joint tariffs, 575 
Mileage basis, 577 

Tickets:—
Mileage, excursion or commutation, reduced rat «mi for. 584 
Ijegal effect of, 432 
Copyright on, none, 433 
* * Scalping, ’ * 433 
Conditions on, 435

5
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Time of trains.—Nee OjaMUtion.
Time, extension of, for complying with order, etc., tilt 

Service of notice of application. <17 
Appeal to Supreme Court. 73 

Time table* : —
By-laws respecting, 522 
Printed in English and French. 659 

Title, short, 1 
Toll, defined, 12

Meaning of telegraph or telephone toll. 596 
Tolls, for carriage of traffic. 447 

Must l>e equal, 449 
Tariffs, preparation of, 528 
Board must approve by laws fixing. 528 
Board may approve, change or vary. 528 
Company cannot charge tolls until approved. 528 
Recovery of tolls charged without authority. 529 
What tariffs of tolls cover. 530
Partly by rail and partly by water, apportionment. 557
Company must collect tolls prescribed. 529
Must Ik- charged equally, 530, 533
“Small's*’ toll defined, 568
Discrimination in tolls forbidden. 530
Board may permit lower tolls. 585
Recoverable in any Court, 586
If not paid in six weeks, goods may lie advertised and sold. 587 
Express, subject to approval of Board. 588 
Not chargeable until approved, 5*9
Telephone and telegraph, subject to approval of Board. 591. 593. 597 
Penalty for violating Act as to, 633 
Penalty for departure from. <137 

Traffic defined, 13
Defined as to telegraph and telephone, 596 
Receipt and delivery of, bv laws respecting. 522 
Nee Facilities for traffic, 543. 552 

See Passenger traffic.
Traffic agreements. 602, 606

Agreements for interchange of traffic. 602
Running powers, company may grant. 603
For division of tolls. 603
For management and working of railway. 603
Joint committee to carry into effect, 603
Consent of shareholders, 603
Approval by Governor in-Council. 603. 606
Recommendation by Board. 603
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TralBe agreements —Con tinueil.
Board may exempt from prescribed conditions. 603 
To avoid com|>etition, 604 
Power of Board to vary, 606
Maintenance of premises by working company. 605 
See Opening railway for Ira flic, 3N4, el teg.

Traffic by water:—
Application of Act, 30 
Accommodation for, 446 
Tolls for carriages of, 447 

Train defined, 13
Hee Operation.

Transfer of shares.—See Company.
Transit, stoppage in, 47K
Travelling expenses of Board and staff. 63
Travelling on Railway:—

By-laws respecting, 522 
Trees:—

Standing within 100 feet of railway may be removed, 206 
Trespassing on railway property.—See Walking on Track.

Penalty for, 650
Trusts as to shares in Company.—See Company.
Tunnel: —

Carrying across railway, 333 
Headway, where railway passes through, 361 

Jurisdiction of Board as to, 361, 362 
Alterations in, 364

t itra vires, of Company. See Company, Powers.
Of Parliament or Legislature.—See “ Parliament.” ” Provin

cial Legislation.”
Acts of railway,
Agreement not to exercise charter, 599 
Amalgamation of railways, 599 
By-laws of railway, 523 
Lease of railway. 660 
Purchase of stock by railway, 622 
See Covenants of railway, 375 

“ Undertaking’’ defined, 14 
Undue preference, 537, 543, 54 8, 655, 557

What Board may consider in determining, 554 
Undue prejudice, 54 4 
Union Station: —

Disputes as to management of, 367 
United States: —

exercise of powers of railway company in, 213
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Vnjust discrimination. See Discrimination.
Penalty for, 636 

Vacancy in Hoard: —
Not to affect jurisdiction of remaining commissioners, 44 

Vice-President.—See Company.
Violations of Act or of orders or regulations, complaints to Hoard 

respecting, 48
Votes, at shareholders' meetings. See Company.

Of mechanics and labourers on railway, 381 
Minister may determine fair and reasonable rate, 382 

Walking on track: —
Penalty for, G39
Trespassers on railway, action by, for injuries, 640 
Infants trespassing on railway, injuries to, 64 0 
Walking between rails, 640 

Warehousemen : —-
Liability of Company as, 467 
When carriers become. 467 

Warnings:—
At crossings, 421 

Warrant: —
For immediate possession in certain cases, 273, ct sc<\.
Costs of application for, 276 
Form of, to Sheriff, 692 

Water:
Taking of. when required for railway, 234 

Watercourses : —
Diversion of, 207
Restoration to former condition, 207 

Water traffic. See Traffic by Water.
Weeds:

Company to destroy on Its lands, 494
Municipal officers may remove from right of way at company's 

expense, 644
Penalty for not removing from right of way, 644 

Whistles. See Operation.
Municipal by-law forbidding use of. 421 
Order of Hoard as to use of, in cities, etc., 59 

Wires:
Erection of across railway, 323, 333 
On highways. See Highways, 324
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Witnesses and evidence: —
Witnesses:

Attendance of, compelling, 48 
Fees and allowances to, 60
Kxa mi nation of, before members or ollicers of Uoard or 

other person, 78
Production of documents by such witnesses, 78 
Commissions to take evidence, 78 
Affidavit, evidence by, 79 
Oaths, who may administer, 79 
Informalities not to invalidate, 80 
By-laws, etc., of Company, proof of, 84
Witnesses not excused from production on ground that it may 

tend to criminate, 80 
Prima facie evidence, 81

Certified copies, plans, documents, etc., 81 
Certified copies of proceedings of companies, 82 
Share certificate, 82
Forfeiture of share, treasurer’s certificate of, 82 
Records as to railway constables, 83 
Certified copies of mortgage deeds, 83 
Copies of documents, plans, etc., certified by Registrar of 

Deeds, 83
Discrimination in tolls, burden of proof, 84 
Tariff, when presumed legal, 84 

Words and Phrases: —
Statutory definitions, 1-1 5 
“ Shares," 109 
" Franchise," 181 
" Passenger train," 4 09

And See under respective headings.
Works: —

Ordered by Board, 75 
By whom to be carried out. 75 
Cost of, 75
Terms and conditions of order, 75, 76 
Board may order, 4 48 

Working expenditure: —
Defined, what included In, 15 
Takes precedence over mortgage. 174 
Rentals for land taken, chargeable to, 240 

Works of necessity or mercy: —
Permitted on railways on Lord’s Day. 696-698 
Conveying travellers, 696



IMDKX 74V

Works of Bvcessitv or mercy—Continued.
Continuance to destination of trains in transit, 698
Clearing track of snow or ice, 697
Making emergency repairs, 697
Work in railway yards during certain hours. 697
Conveying H.M. mails, 697
Operation of Canadian electric street railways, 697 
Any work permitted bv Board to prevent undue delay to 

freight traffic on railway, 698


