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PREFACE TO THE SECOND EDITION

AFTER twelve years a new edition of this collection of documents has
been called for, and the Oxford University Press has generously given
me an opportunity to revise and enlarge it. I have done so with
greater ease owing to the fact that many of the collections which
were not available when the first edition appeared have been re-
printed, and I am thus able to omit documents which can now be
easily consulted. In addition, I have benefited, I hope, from criti-
cisms, and greatly reduced the documents for the period 1791-1840.
Many of them have been found superfluous in their endless repeti-
tions, and, at any rate, they can now be referred to with greater
facility owing to the increasing interest in and wider dissemination of
Canadian historical material since 1918. I have thus made room for
more modern material, especially from Bagot's dispatches and from
the documents since 1867. I have seen no reason to change my
opinions about editing and I adhere to the plan suggested in the
preface to the first edition. The book is primarily for students, and
one of their most important duties is to learn for themselves to use
documents and not to rely on an editor.

It is a pleasure, within so few years for a book of this nature, to
prepare a new edition. I am glad to know that the older one has been
in use throughout the Anglo-Saxon world and in the universities and
government offices of most European countries.

I should like to thank all those who have helped me and to add
specially to the names of older friends those of Mr. F. H. Underhill,
professor of history in the University of Toronto, and of Mr. N. A.
MacKenzie, my colleague in law, who have given me generously of
their advice and time. My wife has seen the bock through the press
and compiled the index, which is meant to provide a reasonable
method of reference, as it was impossible for reasons of space to
index the volume in the detail which I should have liked. The
dedication records memories deeper and more personal of two of my
students, whose careers were cut off at the beginnings of brilliant

promise.
W. P. M. KENNEDY,

UNIVERSITY OF TORONTO.
4th December, 1929.






PREFACE TO THE FIRST EDITION

My primary object in publishing this collection of documents has
been to provide students of Canadian constitutional development in
the University of Toronto with a handy and convenient volume. I
have not therefore thought it necessary to edit the documents in close
detail. The notes which I have provided are meant to encourage
work rather than to give full information. Nor have I written a long
historical introduction. The history of the Canadian constitution
can be divided into well-defined periods. I have arranged the docu-
ments selected for each of these periods in chronological order so that
the student can easily follow the development which they suggest,
and I have linked each section with introductory notes in which I
attempt to sum up, briefly and in broad generalization, the history to
which the documents afford illustrations. With the growing interest,
however, in constitutional history, especially within the British
empire, I venture to hope that the volume may prove useful to a
wider circle of readers than those for whom it has primarily been
compiled.

If such a volume as this needs a defence, necessity and experience
must bear the burden of it. Many of the well-known volumes of
documents—e.g. by Messrs. Shortt and Doughty, Professors
Egerton and Grant, and Mr. W. Houston—are out. of print, and even
had they been accessible, none of them fulfilled exactly what ex-
perience had taught me was necessary—a single volume in which acts
of parliament, ordinances, proclamations and such dry-as-dust
material would be vitalized by being brought into touch with letters,
speeches and contemporary illustrations. These are of the greatest
help in making dull documents live, and in giving that contemporary
outlook which is the hardest thing to acquire. Experience has guided
me, too, not only in compiling the book, but in selecting the docu-
ments. To the skilled student of the subject my selections may appear
arbitrary; but I have tried to include no document which has not
proved its value in actual teaching, and I have excluded many which,
whatever their intrinsic importance, have not satisfied that test.
The actual test itself is, I feel, arbitrary ; but when a selection had to
be made, it served a practical and useful purpose. I have omitted
any selections from Lord Durham’s Repor, which must be read as a
whole by all students of the Canadian constitution, and selections
from it would be superfluous. I have also excluded any select cases
illustrating the workings of the British North America Act of 1867.
The cases are too numerous and too confusing for selections in a
volume such as this. ,

With regard to the text, I have as a general rule strictly adhered



x PREFACE TO THE FIRST EDITION

to the sources given at the head of each document. I have also
purposely referred to Christie’s History of Lower Canada as a source,
because the reference will help the student. Asfaraspossible, however,
I have collated documents taken from Christie with official copies.
On the whole, Christie gives an accurate text.

I should like to acknowledge my thanks to the Dominion Archi-
vists, to Professors Egerton and Grant, and Mr. W. Houston, whose
work in the same field has made mine all the more easy. 1 owe much
to the kindness of officials in the various libraries where I have
worked, especially to those of the Legislative Library, Toronto. The
Librarian of that Library has gone to the trouble of having most of
the parliamentary papers relating to Canada bound together under
years. These he has called Imperial Blue Books Relaling lo Canada.
Under that title I refer to documents which will also be found in the
British Parliamentary Papers. This admirable arrangement has

saved me hours of work.
W. P. M. KENNEDY.

UNIVERSITY OF TORONTO,
1st February, 1918.
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FIRST PERIOD

1713-1758
Introductory Note to the Period . . . . . . . .
I. The Trealy of Utrecht, 1713 . . . . . . .
11. Commission to Cornwallis, 1749 . . . . .
111. Representative Government in Nova Scotia, 1755-8 . . .

SECOND PERIOD
1759-1763

Introductory Note to the Period . . . . . .
IV. Articles of the Capitulation of Quebec, 1759 . . . .
V. Articles of the Capitulation of Montreal, 1760 .

V1. Treaty of Paris, February 10, 1763

V11, The Royal Proclamation of October 7, 1763 .

THIRD PERIOD
1763-1774
Introductory Note to the Period . . . . .
VIIL. Instructions to Governor Murray, December 7, 1763 . . .

IX. Ordinance Establishing Civil Courts, 1764

This ordinance was issued by governor Murray to regulate and
establish the administration of justice in the province.

X. Murray to the Lords of Trade, October 29, 1764

Murray complains of the British in Canada and praises the Canadlans
He looks for further privileges for the latter. He hopes the ordinance
(No. IX) will be approved, as he considers it necessary to prevent
emigration.

XI1. Petition of the Quebec Traders to the King, 1764 . . .

The petitioners outline their settlement and progress, even under
military rule which they endured, hoping for civil administration.
Murray’s rule is objected to as vexatious and partial ; complaints are
made that he is negligent in his religious duties. His recall is asked
for, and a new and more sympathetic governor requested. A house
of assembly is also petitioned for, in which the British alone should sit.

X11. Ordinance of November 6, 1764 .

This ordinance aimed at quieting the uneasiness of the Canadnans in
connexion with security in their property.

X1II. Presentments of the Quebec Grand Jury, 1764
The grand jury claims to be consulted as the sole body representmg
the people.

XIV. Report of the Attorney-General and the Solicitor-General of England
regarding the Civil Government of Quebec, 1766 . . . .

The report claims that much disorder has been caused by the failure
to provide for the use of the French language and for the employment
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of Canadian judges and advocates; by the fact that the Canadians
feared that a strict interpretation of the Royal Proclamation (No. VII)
was imminent. The provision of Canadian jurors had, however, re-
moved many misunderstandings. Further changes in the judicature
are advised. Recommendations are given: to follow in civil cases
French custom, and in criminal cases English ecriminal law.

XV. Ordinance of 1766
This amends and amplifies No. IX

XVI. Maséres’s Considerations on the Expediency of an Act of Parliament
for the Province of Quebec, 1766

Parliament and not the king must settle Canadlan quest:ons The
whole legal system needs careful consideration. A house of assembly
is not now expedient—reasons are given; but if it is to be established,
parliament and not the king must be responsible.

XVII. Commission to Chief Justice Williamn Hey, 1766 .

XVIII. Remonstrance of thé Members of Council to Carleton, October 13,
1766 .

Five members of the councxl blame the govemor for hls methods in
consulting only a part of the council and in connexion with appoint-
ments to the council.

X1IX. Carleton’s reply to No. XVIII, October, 1766 . .
The governor curtly dismisses the complaint. He will take advice
when and where he can best get it, and will act on his own best
judgement.

XX. Carleton to Shelburne, November 25, 1767
Discusses the future of Quebec.

XXI. Carleton to Shelburne, December 24, 1767 .

Complains of the legal system erected by No. IX. Its contmuance wxll
produce discontent.

XXII. Hillsborough to Carleton, March 6, 1768

Hillsborough gives his interpretation of the Royal Proclamatxon ot
1763 (No. VII). With regard to property, there was no intention of
overturning the laws and customs of Canada. Remedial instructions
are promised.

XXIII. Carleton to Shelburne, January 20, 1768 .
Discusses a possible house of assembly.

XX1V. Carleton's Report to Hillsborough, 1769 .

Carleton recommends the continuance of English crxmmal law and

* the revival of the whole body of French civil law in use before the
conquest.

XXV. Maséres’s Criticism of No. XX1V, 1769

Disapproves of the revival of the whole body of French c1v1l law
Elaborate reasons are given. He recommends a code of laws for
Quebec in which French and English civil and criminal laws should be
judiciously included after careful selection. If inexpedient, let English
criminal law continue, and let the French law relating to tenures, &c.,
be revived.

XXVI. Carleton to Hillsborough, March 28, 1770 .
Discusses legal reforms.

XXVII. Case of the British Merchants Trading to Quebec, 1774

A detailed elaboration of the principles underlying No. XI. Peti-
tioners rely on documents to prove their case. They fear the revoca-
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tion of the Royal Proclamation (No. VII), &c. They have built up
their trade and business on the presumption of English law being in
use and maintained. They dread the revival of the French code.
They defend the morahty of introducing and maintaining the English
system, especially in relation to trade, contracts trial by jury, habeas
corpus. Prosperity has followed the methods already employed. No
objections to French law in relation to landed property. House of
assembly requested. Complaints made against the erection of a
legislative council as outlined in the proposed Quebec act. Sufficient
protestant landholders now in the province to formm a house of
assembly. Objections to the admission of roman catholics to the
council, which, if it must be constituted, must be made independent of
the governor, its continuance limited to a certain time, and its
numbers fixed. Payment for councillors suggested.

XXVIIL Lord Mansfield’s Judgement in Campbell v. Hall, 1774
Discusses infer alia {a) the general position of a conquered country in
relation to law, (b) the Proclamation of 1763 (No. VII}.

XXI1X. Debates in the British Parliament on the Quebec Act, 1774

XXX. Chatham on the Quebec Act, 1774

XXXI. The Quebec Act (14 George III, c. 83), 1774

XXXI11. The Quebec Revenue Act (14 George I1I, c. 88), 1774
Provides for the raising of a provincial revenue.

XXXI1I. Address from the General Congress to the Inhabitants of Quebec,
October 26, 1774

The revolting southern colomes mvxte the Canadlans to make common
cause with them.

FOURTH PERIOD
1774-1791

Introductory Note to the Period .

XXXI1V. The Quebec Revenue Act (15 George I1I, ¢. 40), 1775
This Act ‘amends and explains’ No. XXXII.

XXXV. Instructions to Governor Carleton, 1775 .

XXXVI. Ordinance for Establishing Civil Courts, February 25, 1777
This document, with the two following, represents Carleton’s scheme
for legal administration.

XXXVII. Ordinance to Regulate Procedure in Civil Courts, February 25,
1777

XXXVIII. Ordinance for Establishmg Criminal Courts, March 4, 1777
XXXIX. Colonial Tax Repeal Act (18 George I1I, c. 12), 1778

XL. Haldimand to Germain, October 25, 1780
Haldimand considers that the sentiments of the majornty in the
province should prevail, and that the Quebec act saved the province
from becoming one of the United States.

XLI. Treaty of Paris, 1783

XL1I. Haldimand to Lord North, November 6, 1783

Hears rumours that the ‘ancient subjects’ intend to plead the amval
of the loyalists in the province as a strong support to their claim
for a house of assembly. Habeas corpus to be put on a secure and
unequivocal foundation. .
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XLIII. Petition for a House of Assembly, 1784 . . .

From the British and some of the Canadians. The old clalms are set
forth, but, in addition, a detailed plan of a new written constitution
is outlincd.

XLIV. Plan for a House of Assembly, 1784 .
This plan is supplementary to No. XLIIIL

XLV. Objections to a House of Assembly, &c., 1784

A reply, section by section, on the part of the majority of Canadxans,
to No. XLIII,

XLVI. Instrucltions to Lord Dorchester, 1786

XLVII. Sydney to Dorchester, September 3, 1788

Parliament cannot posipone the discussion and settlement of Cana-
dian questions any longer. Will Dorchester therefore send as full an
account of them as possible, and such as may be laid before parlia-
ment? Particular cttention in this account must be paid to an
assembly, taxation, trial by jury. It is proposed to divide the
province. Will an assembly be immediately necessary in the new
district seltled by the loyalists?

XLVIII. Dorchester to Sidney, November 8, 1788

Reply to No. XLVII. Statistics of population. The commercnal
element is chiefly responsible for the demand for an assembly. The
habiians are incapable of forming an opinion; clergymen are neutral;
the noblesse are opposed. Taxation is feared above all; but the
dangers of an assembly among an uneducated and simple people are
not overlooked. Dorchester is opposed to a division of the province
at present, gives his reasons; but should parliament decide on it, he
encloses a description of a proposed boundary line.

XLIX. Grenville to Dorchester, October 20, 1789 .

A private dxspatch supplementing No. L. Concessions are proposed
He thinks it wise to give them while they will be considered favours,
rather than to wait till they may be extorted. Dorchester’s opinion is
asked on the entire proposals, especially in connexion with crown
reserves.

L. Grenville to Dorchester, October 20, 1789

Encloses first draft of the Constitutional act of 1791. Plan is ‘to
assimilate the constitution to that of Great Britain’, and to divide the
province. Boundaries are a delicate question. United States must not
be irritated. The constitution and composition of the new legislative
and executive councils and houses of assembly discussed. Hereditary
legislative council proposed through a provincial baronetage.

LI. Dorchester to Grenville, February 8, 1790

Acknowledges No. L. Returns draft of act with hxs suggestlons
inserted. Objects to an hereditary legislative council. Discusses, as
requested, the structure of the proposed new constitution. Encloses
an important letter from chief justice Smith, together with the chief
justice’s proposed additions to the new bill (Nos. LII and LIII).

LII. Chief Justice Smith to Dorchester, February.5, 1790

Outlines his personal experience in the southern colonies. Attrlbutes

the revolution to the fact that they had ‘outgrown their constitu-

tion’. Seeks to avoid a similar evil in the remaining British colonies

in America, and sends his proposals which he thinks would prevent it.

LIII. Proposed Additions to the New Canada Bill, 1790

Chief justice Smith’s outline for a ‘general government; for all
British North America—a federal plan.

LIV. The Constitutional Act (31 George I1I, ¢. 31), 1791
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FIFTH PERIOD
1791-1840

Introductory Note to the period .

LV. Act Introducing English Civil Law into Upper Canada, 1792
LVI. Act Establishing Trial by Jury in Upper Canada, 1792 .
LVII. Richardson to Ellice, February 16, 1793 . . .

Illustrates the early beginnings of the racial struggle in Lower Canada.

LVIII. Extracts from Rules of House of Assembly, Lower Canada, 1793 .
These rules deal with the questions of language and supply.

LIX. Simcoe to Portland, December 21, 1794 - . . .
Is about to appoint county lieutenants in imitation of England and
to incorporate certain towns. Encloses copy of his proposed letter to
the new lieutenants.

LX. Portland to Simcoe, May 20, 1795 . . .

Disapproves of both schemes outlined in No. LIX. The dispatch is
an interesting official comment on colonial government.

LXI. Milnes to Portland, November 1, 1800 . . . . .
Finds the executive in the province very weak. Clerical influence too
powerful to admit of an increase of the crown’s. Recommends that the
clergy take out licences from the government, as intended by the
royal instructions. The disbanding of the militia an unfortunate
necessity. Necessity of settling protestants on the waste lands and
of increasing the roman catholic bishop’s salary in order to secure
him more closely to the crown. The defects of the assembly outlined.
Education and the protestant religion need attention.

LXII. Portland to Milnes, January 6, 1801 . . . . .
Reply to No. LX1. Impossible to reform the social conditions due tothe
original settlement of the country. Agrees that the clergy should be
brought under the control of the governor by issuing the intended
licences to them. Approves of a reorganization of the militia, but
with some weeks’ annual training. '

LXIII. Craig to Castlereagh, August 5, 1808 . . .
The majority of the house of assembly affects to believe that there is
a ministry in Lower Canada and that it is responsible to the house of
assembly.

LXIV. Castlereagh to Craig, Septeinber 7, 1809 . . . . .
Discusses Craig’s actions in a friendly way and advises more caution
and tact if he is to maintain the dignity of his office. There is no
opposition on the part of the British government to a measure exclud-
ing the judges from assembly. . ’

LXYV. Craig to Liverpool, May 1, 1810 . . . . .
A long dispatch covering the whole problem of Lower Canadian
conditions as they appeared to the governor. The vast majority of the
people are French in sympathies; the catholic bishop’s appointment
not in accordance with law; his patronage completely in his own
hands; the clergy have no direct communication with the governor;
they are undoubtedly attached to France on account of Napoleon’s
concordat; the legislative council one of the most respectable things
in the province ; outside his duty to question the wisdom of a house of
assembly, but within it to criticize; it is composed of ignorant and
illiterate men who are dominated by a clever faction which permits
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of no governmental influences; Napoleon’s successes have turned
their heads, and they are avowedly preparing to bring Lower Canada
under his dominion ; this idea is unfortunately becoming popular; the
faction in the house of assembly hold the ignorant electors in the
hollow of their hand, and the latter now look on ‘La Chambre’ as
the real government ; the newspaper Le Canadien vilifies the officials;
‘La Nation Canadienne’ is the general idea of the province in the
popular mind, which is now turned, as never since the conquest, to
France for aid; growing objections to the settlement in ‘the town-
ships’ as detrimental to the unity of ‘La Nation Canadienne’. Craig
advises the suspension of the constitution, so serious is the outlook.
He does not favour reuniting the provinces, which would only be ‘a
heterogeneous mixture of opposing principles’. Perhaps a redistribu-
tion of seats, some increase in the franchise and a good qualification
for membership of the assembly would be, in the crisis, more immedi-
ately practicable, and the bishop must be brought under the clear law.
Ryland, his secretary, is going to England to urge the seriousness of
the situation and to promote his suggestions.

LXVI. Liverpool to Craig, September 12, 1810

Fears that even Craig’s accounts of Canadian affdus would not
influence parliament to amend the Constitutional act of 1791. At
any rate the attempt would be impolitic. Conciliation is officially
advised on all points; but on its failure, the assembly’s usurpations,
if any, must be resisted. ‘In Canada the executive government is in
no way dependent on the assembly.” If the assembly proves recalci-
trant, let it be prorogued or dissolved, and the inconveniences will be
more detrimental to domestic government than to commercial,
foreign, or military interests. At any rate, the inconveniences will be
its own creation. Prorogation is the better method. It will defeat a
factious house and at the same time avoid the excitement of elections.

LXVII. Ryland to Peel, February 11, 1811 .

Outlines the progress of the Lower Canadian assembly s c]alms and
also ‘ points’ for consideration.

LXVIII. AnAct disqualifying J udges from Sxttmg in the House of Assembly
of Lower Canada, 1811 .

LXIX. Right of the House of Assembly to initiate all Money Bills, 1818 .
A series of resolutions illustrating difficulties between the legislative
council and the house of assembly of Upper Canada in connexion with
the initiation and control of supply.

1L.XX. Proposed Act of Union, 1822
An important factor in the rise of French- Canadxan natlonahsm as
this proposed act aimed at bringing the roman catholic clergy under
the control of the government and at abolishing the use of the French
language in parliamentary debates.

LXXI. Dalhousie’s Speech prorogumg the Legislature of Lower Canada,
March 9, 1824 . .
Cannot accept the clalm of the house of assembly to appropmate the
whole revenue of the province.

LXXII. Bathurst to Burton, June 4, 1825

The crown can never consent to compromise the ‘permanent
revenue’ by placing it under the control of the assembly.

LXXIII. Resolutions of the Assembly of Lower Canada, 1826 . .

The resolutions are selected to illustrate the house’s opposition ‘to
the exclusive application of any part of the public revenue to particu-
lar servieces’ without its consent. ‘To the legislature alone apper-
tains the right of distributing all monies levied in the colonies,’

236

238

240
241

243

248

249

250



ANALYTICAL LIST OF CONTENTS
LXXIV. Dalhousie’s Speech prorogumg the Legnslature of Lower Canada,
1827

‘I have seen in thrs session a posxtxve assumptlon of executlve
authorxty instead of that of legnslatlve which last is alone your share
in the constitution of the state.’

LXXYV. Colonial Secretary Huskisson’s Speech on Canadian Affairs, 1828 .
LXXVI. Report of the Select Committee on the Government of Canada,

1828 . . .

The future platform of Lower Canadlan reformers \Io deﬁmte means
proposed for carrying out reforms.

LXXVII Neilson’s Resolutions, House of Assembly, Lower Canada, 1828
The earliest public reception in Lower Canada of No. LXXVI.

LXXVIII. Constitutional Act Amendment Act (11 George IV and 1
William 1V, ¢. 53), 1830 .
Making provisions for naturalized persons srttmg in house of assembly
of Lower Canada.

LXXIX. Canadian Revenue Control Act (1 & 2 William IV, c. 23), 1831 .
Amends No. XXXII.

LXXX. Petition from Lower Canadian Assembly, 1833 . .
Petitions for the remodelling of the legislative council on an electwe
basis.

LXXXI. Address of the Legislative Council of Lower Canada, 1833
A reply to LXXX. The suggested alterations ‘would bring into
collision the people of Upper and Lower Canada, and drench the
country with blood’.

LXXXII. Aylmer to House of Assembly of Lower Canada, January 14,
1834 .
Communicates the o(ﬁcnal acknowledgement from the colomal depart—
ment of No. LXXX. Colonial department resents suggested reform
of the legislative council. If any reforms are to be considered, the
colonial department will suggest such to the imperial government as
may not be to the liking of the house of assembly.

LXXXIII. The Ninety-two Resolutions of 1834 . . . . .

The ‘ Grand Remonstrance’ of Papineau and his followers. Claims,
inier alia, the right of the assembly to control all expenditure; asks
for an elected legislative council; attacks the irresponsibility of the
executive, most emphatically that controlled by lord Aylmer, whose
impeachment is demanded ; threatens a breach of the relations with
the mother country.

LXXXI1V. Declaration of the Constitutional Association of Quebec, 1834

A reply to No. LXXXIII on the part of the moderate reformers of
Lower Canada. Extremes are rejected, but an outline of reform is
given which would include better representation for the English-
speaking inhabitants, a more efficient legal system and executive
council. Loyalty to British connexion emphasized.

LXXXV. An Address by the Constitutionalists of Montreal to Men of
British or Irish Origin, 1834 .

An attempt to rally the provinces of Bntxsh North Amenca to at
least the moral support of the constitutionalists in Lower Canada.
A long account of grnevances under which the English-speaking
inhabitants of that province suffer. Colonial office government too
subjeot to party fluctuations to command respect.’
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LXXXVI. The Seventh Report on Grievances, 1835 . . .

This is the matured constitutional platform of the Wllham Lyon
Mackenzie group.

LXXXVIL Glenelg to Gosford, July 17, 1835 . . . o

Long instructions embodying what was called the ‘full platform of
conciliation’. The king is prepared to surrender all his crown
revenues in return for a civil list; the independence of the judges;
the continuance of existing pensions; an independent management
of the waste lands. Tenures will be reformed at the request of the
legislature of Lower Canada. The question of an elected legislative
council can only be approached with care. Little hope held out for
change. No opportunity for a public convention to ascertain the
mind of the people must be given. If any changes inrepresentation to
the assembly are necessary they may come best from the Lower
Canadian legislature. The recommendations of the Committee of 1828
(No. LXXVI) are to form the foundation of all changes.

LXXXVIIIL. Glenelg to Head, December 5, 1835 .

Official direction to Head as to his method of deahng w1th the
Seventh Report on Grievances {No. LXXXVTI).

LXXXIX. Petitions from House of Assembly, Lower Canada, 1836

Papineau’s final position on the eve of the rebellion. The earliest
reference in clear terms to a responsible executive. Resents that the
idea of an elected legislative council should practically be closed by
the instructions to Gosford. The colonial secretary cannot dictate
to the house of assembly what it will discuss. Cannot recede from
previous petitions. Regrets that government should depend solely
on a colonial minister uninstructed in Canadian affairs and at such a
distance from them that he cannot obtain accurate information.

XC. Resolutions of Lower Canadian Assembly, 1836

Embody previous petitions. Inier alza, aim of reform is ‘to render
the executive council of this province directly responsible to the
representatives of the people in conformity with the principles and
practice of the British constitution as they obtain in the United
Kingdom’.

XCI. Glenelg to Gosford, June 7, 1836

Regrets that the Lower Canadian assembly should Judge Gosford'
Instructions (No. LXXXVTI) from garbled extracts. Orders Gosford
to communicate to the assembly a complete copy of them.

XCII. Baldwin to Glenelg, July 13, 1836 . . . .
Baldwin’s matured arguments in favour of respon51ble government

XCIII. The Ten Resolutions of 1837

Passed in the imperial parliament as an outcome of Gosford’s reports
on Canadian affairs. Inier alia, thelegislative council of Lower Canada
cannot be made elective, but it may be made more efficient and
popular; it cannot, however, be made subject to the responsibility
demanded by the assembly.

XCIV. Address of Lower Canadian Assembly, August, 1837

The ‘lie direct’ to the ‘unbridled and uncontrolled sway of the
colonial ministers in Downing Street’. Challenges the position and
legality of the commission on whose recommendations the Ten
Resolutions (No. XCIII) were passed. The policy can only retain
Lower Canada by * phys:cal and material force’. To the request for
supplies the assembly ‘would not be justified in placing in the hands
of hostile powers the means of aggravating and perpetuating evils’.
Confidence can only be re-established by an elective council and
responsible government.
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XCV. Address from Montreal Constitutional Association to the Sister
Provinces, December 13, 1837 . . . . . .

This document lays all trouble at the door of the ignorant and the
easily led peasantry The struggle is entirely racial.

XCVI. An Act to make Temporary Provision for the Government of
Lower Canada (1 & 2 Victoria, ¢. 9), February 10, 1838 . .

XCVII. Report of the Select Committee of Upper Canadian Assembly on
the State of the Provinces, February 8, 1838

Suggests a legislative union, on a federal basis, of all the north
American colonies, and a declaration in due and solemn form of the
queen’s sovereignty over them; the changing of the title ‘governor’
to that of ‘viceroy’, and the holding of the office by one of the
royal dukes. Discusses the idea of the union of the provinces. Only
the favour given to such a proposal by the British in Lower Canada
warrants the consideration of a suggestion unpalatable to Upper
Canada. If union be the imperial project, it can only be accepted by
ensuring British ascendancy in both branches of the legislature.
Montreal ought to be annexed to Upper Canada. It is palpably
unjust to leave that province without a port. Suggests the repre-
sentation of the American colonies in the imperial parliament.
Criticizes severely the colonial office and suggests a permanent board
in London for colonial affairs with representatives from the colonies.

XCVIII. Durham to Glenelg, August 9, 1838

Discusses the racial animosities in Lower Canada; the attltude of the
United States to the province; the sympathxes of the Americans.
Analyses the state of mind of the British in Lower Canada.

XCIX. The Indemnity Act (1 & 2 Victoria, c¢. 112), 1838

C. Baldwin to Durham, August 23, 1838

Encloses a copy of No. XCII and renews his plea for respon31ble
government.

CI. Durham to Glenelg, October 16, 1838
His resignation. Considers possible effects of it.

CII. Durham to Glenelg, October 20, 1838 . . .

The British are angry at the wavering imperial pohcy er John
Colborne now supreme, as a military and not a civil government
seems unfortunately to be the necessity of the future. Growing danger
of separation from the mother country, at any rate of further blood-
shed.

CIIT Durham to Glenelg, November 10, 1838 . . .

Growing belief in Upper Canada in the indifference of the imperial
government has produced unwﬂhngness among the militia and
volunteers to prepare for active service.

CIV. Report of the Committee of the Upper Canada Leglslahve Council
on Durham’s Repori, May 11, 1839 . .

Protests against Durham’s suggestions for * responsnb]e government'.
A colonial electorate too fickle, individualistic and unstable for such a
trust, however suited to other conditions. The dangers are too great
to throw off active imperial control. Durham is unreliable and
inaccurate.

CV. Lord John Russell on Canadian Affairs, June, 1839 . .

Various complexities and possible complications render impossible
any grant of full responsible government to the Canadas
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Joseph Howe to Lord John Russell, September, 1839 . . .

This and the three following documents were addressed as open
letters to Lord John Russell in reply to his speech of June, 1839 (No.
CV). Howe agrees with Durham that the lack of ‘responsible govern-
ment’ is the foundation cause of all the troubles in the colonies. Is
the withholding of it due to a suspicion of colonial loyalty? That
loyalty will bear full examination. Government by executive councils
as absurd and unjust as it is futile. Efforts at reform only prove ‘ the
cure worse than the disease’. No real remedy except Lord Durham’s.
The dangers? None in reality. The result? The people satisfied and
happy. Does dependence in an empire imply a form of constitutional
government different from that in England? If so, why, by what
right, government by a minority ? Will a majority be more * disloyal’
governing themselves than when under the irritation of minority rule?
Is her majesty in mortal terror because the majority of the citizens
of London govern the city? Does any one, except in a spirit of
humour, imagine the lord mayor declaring war on France ? Would we
do it in Canada ? Suppose we did, you could easily check us.

CVII. Joseph Howe to Lord John Russell, September, 1839

Examines Russell’s objections to responsible government. The
governors could, under it, be made responsible to the assembly, as
the ministers of the crown in England are held responsible. They
would be bound by the same limitations, and there would be neither
more nor less invasion of the sovereignty of the crown. Suppose
they receive unconstitutional advice from a colonial ministry—what
then? May not this equally occur in England ? The irresponsibility of
governors at present is humorously but trenchantly analysed.
Suppose a typical ‘ governor’ made mayor of Liverpool, with all the
present bag and baggage of ‘instructions’, ‘dispatches’, and all the
present method of government as known in the colonies—*he must be
an angel of light indeed, if he does not throw the good city of Liver-

" pool into confusion’. What answer to the ‘confusion’? The ‘mayor’

can blame someone else—can throw the responsibility on the ‘ colonial’
office. ‘No form of government could well be devised more ridicu-
lous.” The ‘mayor’s’ officials—the ‘executive’— are a fortiori more
irresponsible.

CVIII, Joseph Howe to Lord John Russell, September, 1839 .

CIX.

The questions involved are those of local governemnt, not of imperial
concern. Russell fears for foreign affairs. Let his own words be the
answer to his fears: the governor must stand by his duty to allow no
interference (cf. No. CV). A colony declare war? Only conceivable by
irresponsible madmen. Russell's ‘imaginary’ cases only fertile
creations which British North Americans laugh at. Discusses trade
and commerce and shows that difficulties, if any, are as great under
‘irresponsible’ as ‘responsible’ government.

Joseph Howe to Lord John Russell, September, 1839

Russell may ask, and rightly ask, what is proposed as reform ? Howe
replies: he will leave to the 1mperlal parliament foreign affairs;
control of naval and military forces; the regulation of colonial trade
with the mother country; that interference with the colonies similar
to that with any incorporate town in England in extreme cases. Let
the colonial secretary’s duties be only ‘watchful supervision’. Let
him have no right to meddle in any internal affairs. Let the gover-
nors, who are usually on their arrival like ignorant, ‘overgrown
school boys’, find themselves surrounded by ‘schoolmasters’ who
have the confidence of the people, and not by those who only repre-
sent themselves, or a minority, or the whims of their excellencies’
predecessors. The governors could then ‘do no wrong in any matter
of which the colonial legislature had the right to judge’. Discusses
the details of reform by contrast with the evil ramifications of the old
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system of government. Under ‘responsible government’ might not
Papineau and Mackenzie have never existed as rebels; perhaps have
developed into constructive statesmen ?

CX. An Act Amending 1 & 2 Victoria, ¢. 9 (2 & 3 Victoria, c. 53), 1839 . 414

CXI1. Lord John Russell to Poulett Thomson, September 7, 1839 . . 416

Thomson is sent to Canada to learn the deliberate wishes and to ob-
tain the co-operation of the provinces, without which there can be
no successful Canadian settlement. The government isstrongly in
favour of the proposed union, and Thomson will endeavour to obtain
for its principles such an assent as will render them acceptable. Sug-
gestions are given as to methods: he may appoint a committee of
authority from each province to frame articles of union, to be pro-
posed to the Upper Canadian legislature; he may assemble the latter
and propose the appointment of commissioners to meet those from
Lower Canada, and in the event of hostility in the assembly, he may
dissolve it and appeal to the people. This step, however, must be
taken with the gravest deliberation. Whatever the method, the
government will expect to receive a detailed plan of union. If the
proposal proves impracticable, an alternative is expected. ‘Impos-
sible to reduce into the form of a positive enactment a constitutional
principle’ of responsibility. "It will be your anxious endeavour to
call to your councils and to employ in the public service those persons,
who by their position and character, have obtained the general con-
fidence and esteem of the inhabitants of the provinee.” { Military
affairs, emigration and the land question require serious “attention.
Mummpal mshtutlons demand immediate and special consideration.
In Upper Canada, finances and the clergy reserves are pressing
questions. Her Majesty is determined to maintain the connexion
between the United Kingdom and the American colonies.

CXII. Lord John Russell to Poulett Thomson, October 14, 1839 . . 421

Must refuse any explanation of ‘responsible government’ which
would imply a surrender to the petitions and addresses. The imperial
parliament has already expressed its opinion or the matter (No.
XCIIiI). There can be no proposals entertained on the subject.
Cabinet government impossible in a colony. Colonial councils cannot
advise the crown of England. Impossible to reconcile the responsi-
bility of the governor to the crown with a responsibility on his part
to his council. Impossible also to define the power of the governor
and the privileges of the assembly. The only rule is ‘a wise modera-
tion’ by each.

CXIII. Lord John Russell to Poulett Thomson, October 16, 1839 . . 423

The tenure of subordinate colonial offices during the pleasure of the
crown has generally come to mean a tenure during good behaviour.
This must cease. Any sufficient motive of public policy or a change
in the person of the governor will in future be sufficient reason for
changes in officials. The judges are excepted. Pensions and indemni-
ties may be necessary, but the rule must be enforced as often as the
public good demands it.

CXIV. Poulett Thomson to Lord John Russell with the Address and
Resolutions from the Lower Canadian Special Council in favour of
Union, November 18, 1839 . . . 424

Special council of Lower Canada adopts plan for union. There is

naturally much diversity of opinion owing to the rebellions, but
almost every one sees the necessity for change.

CXYV. Poulett Thomson to a Friend, November 20 and December 8, 1839, 427

Describes his successes, in favour of the union, in Lower Canada.
Has fears for = similar result in Upper Canada—the country of
factions, where the ‘constitutional party is as bad or worse than the
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other, in spite of all their professions of loyalty’. The finances, the
house of assembly—in fact, everything in Upper Canada—in a chaotic
state.

CXVI. Poulett Thomson to the Leglslature of Upper Canada, December 7,
1839 . . . .
Outlines the government’s plans for union. Delay in proposal not
due to wavering, but to a desire to consult the Upper Canadian
legislature in order that the union may be as just as possible.
Thomson asks the legislature to assent to certain terms in the pro-
posed union: (a) equal representation for each province in the new
united house of assembly, (b) the granting of a civil list, (¢) the
charging of the public debt of Upper Canada for works of a general
nature on the joint revenue of the united province.

CXVI1IL Poulett Thomson to a Friend, December 12, 1839

Explains what he means by ‘responsible government’. The governor
cannot be responsible to an executive holding the confidence of the
house of assembly. The governor is not a sovereign; he is a minister
of the crown responsible to the home government, and therefore
‘cannot be under the control of men in the colony’.

CXVTIIIL. Resolutions of the Leglslatlve Council of Upper Canada, Decem-
ber 14, 1839 .

Embody Thomson’s requests as outlmed in No CXVI

CXIX. Resolutions of the House of Assembly of Upper Canada, December
23, 1839

Embody Thomson’s requests as outlmed in No CXVI

CXX. Poulett Thomson to House of Assembly of Upper Canada, January
14, 1840 .

Impossible to lay before the house Russell’s dxspatches on ‘respon-
sible government’; quotes, however, No. CXI as fo the advice on
which he acts.

CXXI. The Act of Union (3 & 4 Victoria, c. 35), 1840

CXXII. Poulett Thomson to Russell, September 16, 1840 . . .

Regrets that act of union has no provisions for municipal institutions.
Municipal institutions are the very training needed in Canada—with-
out them, higher government cannot succeed. Is inclined to defer
proclaiming the union, until parliament has reconsidered this ques-
tion. The consequences of such an action, however, too doubtful. If
the queen desires, he will persist in his work and propose a comprehen-
sive municipal scheme in the opening session of the new legislature.

CXXIII. Russell to Sydenham, October 25, 1840 . . .

Reply to No. CXXII. Regret: Sydenham’s dlsappomtment over the
omission of legislative provision for local government in the act of
union, especially as he shares in it. It is a Canadian matter, however,
and the Canadian people will doubtless provide for such a useful
system.

CXXIV. Sydenham to a Friend, 1840 (?) . . . .

Expresses more emphatically his fear that it was a fatal mlstake for
the imperial parliament not to set up a good municipal system.
“Without it the jobbery and corruption of this government must go on,
and the Canadian legislature spend its time inefficiently on petty
local details. A system of local government far more important than
even the legislative union.

428

430

431

432

432

433
445

449

449



ANALYTICAL LIST OF CONTENTS

SIXTH PERIOD
1841-1867
Introductory Note to the Period . . . . . . .

CXXV. Sydenham’s Speech to Canadian Legislature, 1841

Draws attention, inter alza, to the necessity for the development ot
the resources of the province by a well-considered plan of public
works; to the need for encouraging and carefully controlling immigra-
tion; to the pressing call for a good system of municipal institutions
and of provincial education. Promises imperial aid in substantial
loans.

CXXVI, Sydenham to his Brother, August 28, 1841

Triumphant announcement of his having carried, word for word hlS
own municipal district biil for Upper Canada—-‘ the bill, the whole
bill, and nothing but the bill’.

CXXVII. Resolutions of the Legislative Assembly of Canada, 1841

Resolutions (generally assigned to Sydenham’s pen) which were
carried as amendments to proposals in which ‘cabinet responsibility’
in local matters was laid down. Sydenham’s resolutions only go as
far as the advice given him by Russell and communicated to the
Assembly (see Nos. CX1I and CXX).

CXXVIII. Stanley to Bagot, October 8, 1841

Stanley advises Bagot to introduce practical measures and to avoxd
theoretical discussions.

CXXIX. Bagot to Stanley, February 23, 1842 . . . . .
His early impression. Estimate of political groups.

CXXX. Bagot to Stanley, June 12, 1842

His duty to fuse discordant elements. Sydenham quarrelled w1th the
French as arace. He hopes to begin a new era.

CXXXI. 8. B. Harrison to Bagot, July 11, 1842 .

Advises Bagot to reconstruct executive by mcludmg French
Canadians. An astute estimate of the political situation.

CXXXII. W, H. Draper to Bagot, July 16, 1842 .

Follows Harrison (No. CXXXI). ‘You cannot get on thhout the
French . . . I cannot sit with Mr. Baldwin.’

CXXXIII. Bagot to Stanley, July 28, 1842 .

A dispatch based on Nos. CXXXI and CXXXII. A cntncal view of
the outlook. The government must be carried on either by ‘a pro-
fessed exclusion’ and ‘defiance’ of the French Canadians or by their
admission.

CXXXIV. Stanley to Bagot, September 1, 1842

Reply to No CXXXIII. Isalarmed and has consulied Peel ‘Dwnde
-et impera.” Do not admit the French unless you make it manifest to
Great Britain and the conservatives and to the supporters of Britain
in the Canadas that you have been forced to do so.

CXXXV. Bagot to La Fontaine, September 13, 1842 . . .
The momentous move. La Fontaine is offered conditions.

CXXXVI. Bagot to Stanley, September 13, 1842 . . . .

Official announcement of his action in No. CXXXYV and the imme-
diate results.
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CXXXVII. Bagot to Stanley, September 26, 1842 . . 475

A description of the success of his experiment. If approved asks for
prompt sanction and firm support.

CXXXVIII. Bagot to Stanley, September 26, 1842 . . . . 477

A private letter along the lines of No. CXXXVII. ‘I found the
Union was not ecompleted. Sydenham had effected the fiangailles. The
marriage as he very well knew must be the work of his successor.’ I
have found the moment opportune ‘for performing that ceremony’.

CXXXIX. Bagot to Stanley, September 26, 1842 . . . 478

A graphic criticism of Sydenham’s methods and of the dramauc
scenes in his own legislature. Asks for full approval.

CXL. Stanley to Bagot, November 2, 1842 . . . . 483
The official dispatch. Critical and unkindly but promlses ‘cordial
support’.

CXLI. Stanley to Bagot, November 3, 1842 . . . . . 486

Critical and coloured by prejudice. ‘We do not disapprove your
policy. We are prepared to support it and defend you for having
pursued it’, but we shall rest both on the fact that circumstances
forced you to act,

CXLII. Metcalfe to Stanley, August 5, 1843 . . 489

Fails to understand Sydenham'’s system of government, but as 1t is
apparently working out, it will mean cabinet and party govcmment
Can this be reconciled with the position of the governor in a colony?
He fails to see how the problem can be solved, but fears that it is too
late to withdraw the system which has been set up as a deduction from
Sydenham’s plan. Whether it was his own or not, he cannot say. For
himself, he finds it impossible to submit to the dictates of ‘party
government’ in a dependency of the crown.

CXLIII. Earl Grey to Lieut.-Gov. Harvey, November 3, 1846 . . 494

Outlines the status of the legislative and executive councils. Appoint-
ments to the former should be made to make it ‘fairly represent the
opinion of the majority of the intelligent members of the community’.

If, however, it does not harmonize, “what course is open? Two con-
siderations are clear: first, the legislative council cannot be allowed
permanently to obstruct measures called for by public opinion and
sent up by the assembly; secondly, that it is a grave evil to appoint
new members to the council in order to carry such measures, as such a
method may involve too wide possibilities of increase in future difficul-
ties of a similar nature. How can the problem be solved? It is to be
understood that only ‘clear and obvious necessity’— practical in-
convenience must have actually arisen and to a serious extent'—will
justify the appointment of additional members. Such urgent necessity
will not excite indignation, and it is likely that the council will yield
to circumstances demanded by popular opinion and prevent the
adoption of such a drastic measure. With regard to the executive
council, when they cannot govern, application must be made to the
opposite party. The governor must make it clear that while he can
never assent to the abuse of the royal authority for party as opposed
to public objects, he is willing to work with any party that can com-
mand public confidence, as the government of the British provinces
cannot be carried on ‘in opposition to the opinion of the inhabitants’.

CXLIV. Earl Grey to Lieut.-Gov. Harvey, March 31, 1847 . . . 496

Outlines the British system of government and points out the differ-
ence between ‘ political’ and ‘official’ appointments. He seesnoreason
—>but rather welcomes the idea—why colonial government should
not follow the British system. A careful eriticism is given of the possi-
bilities of carrying it into effect, but it is pointed out that few appoint-
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ments at present should be of a ‘ political’ nature, involving changes
with the change of public opinion, and that the vast number of
smaller appointments should be of an official kind, ‘during good
behaviour’; thus the danger of dislocation in administration will be
lessened—a danger not to be minimized in a small community which
has just gained ‘responsible government’. Outlines a scheme for the
‘political’ appointments, and also lays it down that ‘permanent
officials’ must not be members of either house of the legislature,
‘Political’ appointments will carry with them seats in the executive
council. With these considerations in mind, ‘that system of parlia-
mentary government which has long prevailed in the mother country’
can be immediately adopted.

CXLV. Elgin to Earl Grey, July 13, 1847 . . .

Outlines his conception of the position of the governor under the
newly introduced system of responsible cabinet government: frank
and unreserved constitutional support to his ministers, but never
concealing from them that nothing will prevent him from working
cordially with their opponents, if forced upon him.

CXLVI. Elgin to Lady Elgin, 1847 . . .

Lord Durham’s vindication will be the fair workmg out oi' his system
of government in Canada.

CXLVII. Elgin to Earl Grey, April 30, 1849 . . .

A detailed account of the riots at Montreal and the pubhc exmtement
following on Elgin’s signing the rebellion losses’ bill. Elgin defends
his aclion as entirely constitutional and exposes the shallowness of the
claims made by a ‘British’ minority to be the sole loyalists in the
province.

CXLVIII. The Annexation Manifesto, 1849 .

Annexation to the United States is the only cure for the polmcal and
economic evils.

CXLIX. Elgin to Earl Grey, March 23, 1850

Criticizes Russell’s speech of February 8, 1850, in wlnch he antlcl-
pated colonial independence. Pleads for a nobler conception of the
colonies. ‘You must allow them to believe that, without severing the
bonds which unite them to Great Britain, they may attain the degree
of perfection and of social and political development to which organ-
ized communities of freemen-have a right to aspire.” Russell’s opinion
will only add support to the annexationists ; will grieve the loyal and
well affected such as Baldwin, and will hurt the province financially
and economically.

CL. Elgin to Earl Grey, November 1, 1850 .
Contrasts American-and Bntxsh forms of government

CLI. Elgin to Earl Grey, December 17, 1850 .
An expansion of the ideas which run through No. CL A defence of
limited monarchy against republicanism.

CLII. Elgin to Cumming Bruce, September, 1852 . . . . .

Responsible cabinet government can flourish in the dominions. ‘This
faith I have imparted.” The dependencies cannot be governed ‘on the
antiquated bureaucratic principle, by means of rescripts from
Downing street’. ‘1have always said to my advisers, * While you con-
tinue my advisers, you shall enjoy my unreserved confidence, and
en revanche you shall be responsible for all acts of government.””’

CLIII. Elgin to the Duke of Newcastle, February 18, 1853

The prerogative of the crown should be employed as a means of
attaching the outlying parts of the empire to the throne. Imperial
honours should emanate directly from the crown, not on the recom-
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mendation of the local executives, and they should only be bestowed
on ‘eminent persons who are no longer actively engaged in political
life’.
CLIV. Elgin to the Duke of Newcastle, March 26, 1853 . . . blb

To the argument that, by a severance of the connexion, British states-
men will be relieved of an onerous responsibility for colonial acts of
which they cannot otherwise rid themselves, Elgin replies that the
true answer is to throw ‘ the whole weight of responsibility on those
who exercise the real power’.

CLV. Elgin to Sir George Grey, December 18, 1854 . . . . 515
Outlines his conception of the functions of a governor.
CLVI. The Clergy Reserves Act (18 Victoria ¢. 2, Canadian), 1854 . . 516

CLVII. The Seigniorial Tenures Act (18 Victoria ¢. 3, Canadian), 1854 . 519

CLVIII. The Union Act Amendment Act (11 & 12 Victoria, c. 56), 1848 . 532
Repeals section 41 of the Act of Union (No. CXXI), which provided
for the sole use of English as the official language.

CLIX. The Union Act Amendment Act (17 & 18 Victoria, ¢. 118), 1854 . 533

Gives legislature of Canada power to alter the constitution of the
legislative council and repeals sections 26 and 42 of the Act of Union
(No. CXXI).

CLX. The Union Act Amendment Act (22 & 23 Victoria, c. 10), 1856 . 534

Gives legislature of Canada power to make laws regulating the
appointment of a speaker of the legislative council.

CLXI. Galt's Resolutions on Federation, 1858 . . . . . 535

CLXII. Galt &c. to Lytton, October 23, 1858 . . . .. . b36
On federation negotiations.

CLXIII. Same to Same, October 25, 1858 . . . . . . 537
Confidential communication on federation. :

CLXIV. Lytton to Head, November 26, 1858 . . : . 538
Colonial secretary’s views to governor of Canada on federatlon

CLXV. Galt on the Canadian Tariff, 1859 . . . . . . b39

~ A vindication of Canadian fiscal autonomy.

CLXVI. Colonial Habeas Corpus Act (25 & 26 Victoria, c. 20), 1862 . 540

‘Writ of Habeas Corpus not to issue into any colony or foreign de-
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I
TREATY OF UTRECHT, 1713

Trealy of Peace and Friendship belween the mosl serene and most polent Princess
Anne, by the grace of God, Queen of Greal Brilain, France, and Ireland, and
lhe mosl serene and most polent Prince Lewis X1V, the most Christian King,
concluded at Utrecht the 31/11 day of March| April1713.

-

X. The said most Christian King shall restore to the kingdom and Queen of
Great Britain, to be possessed in full right for ever, the bay and streights of
Hudson, together with all lands, seas, sea-coasts, rivers, and places situate in the
said bay, and streights, and which belong thereunto, no tracts of land or of sea
being excepted, which are at present possessed by the subjects of France. All
which, as well as any buildings there made, in the condition they now are, and
likewise all fortresses there erected, either before or since the French seized the
same, shall within six months from the ratification of the present treaty, or sooner,
if possible, be well and truly delivered to the British subjects, having commission
from the Queen of Great Britain to demand and receive the same, entire and
undemolished, together with all the cannon and cannon-ball which are therein,
as also with a quantity of powder, if it be there found, in proportion to the cannon
ball, and with the other provision of war usually belonging to cannon., It is,
however, provided that it may be entirely free for the company of Quebec, and
all other the subjects of the most Christian King whatsoever, to go by land, or by
sea, whithersoever they please out of lands of the said bay, together with all
their goods, merchandizes, arms, and effects, of what nature or condition soever,
except such things as are above reserved in this article. But it is agreed on both
sides, to determine within a year, by commissaries to be forthwith named by
each party, the limits ! which are to be fixed between the said Bay of Hudson, and
the places appertaining to the French; which limits both the British and French
subjects shall be wholly forbid to pass over, or thereby to go to each other by sea
or by land. The same commissaries shall also have orders to describe and settle,
in like manner, the boundaries between the other British and French colonies
in those parts. )

X1. The abovementioned most Christian King shall take care that satisfaction
be given, according to the rule of justice and equity, to the English company
trading to the Bay of Hudson, for all damages and spoil done to their colonies,
ships, persons, and goods, by the hostile incursions and depradations of the
French, in time of peace, an estimate being made thereof by commissaries to be
named at the requisition of each party. The same commissaries shall moreover
inquire as well into the complaints of the British subjects conecerning ships taken
by the French in time of peace, as also concerning the damages sustained last
year in the island called Montserat, and others, as into those things of which the
French subjects complain, relating to the capitulation in the island of Nevis, and
castle of Gambia, also to French ships, if perchance any such have been taken by
British subjects in time of peace. And in like manner into all disputes of this kind,
which shall be found to have arisen between both nations, and which are not yet
ended ; and due justice shall be done on both sides without delay.

XII. Themost Christian King shall take care to have delivered to the Queen
of Great Britain, on the same day that the ratifications of this treaty shall be
exchanged, solemn and authentic letters, or instruments, by virtue whereof it
shall appear, that the island of St. Christophers is to be possessed alone hereafter
by British subjects, likewise all Nova Scotia or Acadia, with its ancient boun-
daries, as also the city of Port Royal, now called Annapolis Royal, and all other
things in those parts, which depend on the said lands and islands, together with
the dominion, propriety, and possession of the said islands, lands, and places, and
all right whatsoever, by treaties, or by any other way obtained, which the most

) ! For the boundaries see Mills, D., A Report on the Boundaries of Ontario (Toronto, 1873), Ontario
»Syqsszm}al Papers, vol. xi, No, 31; Canada, House of Commons Debates, 1889, pp. 1654 f.; 52 and 53
Victoria, c. 28 (Imperial Act).
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Christian King, the crown of France, or any the subjects thereof, have hitherto
had to the said islands, lands, and places, and the inhabitants of the same, are
yielded and made over to the Queen of Great Britain, and to her crown for ever,
as the most Christian King does at present yield and make over all the particulars
abovesaid ; and that in such ample manner and form, that the subjects of the
most Christian King shall hereafter be excluded from all kind of fishing in the
said seas, bays, and other places, on the coasts of Nova Scotia, that is to say, on
those which lie towards the East, within 30 leagues, beginning from the island
commonly called Sable, inclusively, and thence stretching along towards the
South west.

XIII. The island called Newfoundland, with the adjacent islands, shall from
this time forward, belong of right wholly to Britain; and to that end the town
and fortress of Placentia, and whatever other places in the said island, are in the
possession of the French, shall be yielded and given up, within seven months
from the exchange of the ratifications of this treaty, or sooner if possible, by the
most Christian King, to those who have a commission from the Queen of Great
Britain, for that purpose. Nor shall the most Christian King, his heirs and
successors, or any of their subjects, at any time hereafter, lay claim to any right
of the said island and islands, or to any part of it, or them. Moreover, it shall not
be lawful for the subjects of France, to fortify any place in the said island of
Newfoundland, or to erect any buildings there, besides stages made of boards,
and huts necessary and usual for the drying of fish ; or to resort to the said island,
beyond the time necessary for fishing, and drying of fish. But it shall be allowed
to subjects of France, to catch fish, and to dry them on land, in that part only,
and in no other besides that, of the said island of Newfoundland, which stretches
from the place called cape Bonavista, to the northern point of the said island,
and from thence running down by the western side, reaches as far as the place
called Point Riche. But the island called Cape Breton, as also all others, both
in the mouth of the river of St. Lawrence, and in the gulph of the same name,
shall hereafter belong of right to the French, and the most Christian King shall
have all manner of liberty to fortify any place, or places there.

XI1V. It is expressly provided, that in all the said places and tolonies to be
yielded and restored by the most Christian King, in pursuance of this treaty, the
subjects of the said King may have liberly to remove themselves within a year
to any other place, as they shall think fit, together with all their moveable effects.
But those who are willing to remain there, and to be subject to the kingdom of
Great Britain, are to enjoy the free exercise of their religion, according to the
usage of the church of Rome, as far as the laws of Great Britain do allow the same.

XXX. Inwitness whereof, we the underwritten Ambassadors Extraordinary and
Plenipotentiaries of the Queen of Great Britain, and of the most Christian King,
have put our seals to these present instruments, subscribed with our own hands,
at Utrecht the 31/11th day of March/April in the year 1713.

Joh. Bristol, C. P. S. Huzelles,
Stirafford. Mesnager.

11
COMMISSION TO CORNWALLIS, MAY 6, 1749

George the Second, by the Grace of God of Great Britain, France and Ireland,
King, Defender of the Faith, &c. To our trusty and well-beloved, the Honorable
Edward Cornwallis, Esquire, Greeting. ...

.. . know you that we reposing special trust and confidence in the prudence,
courage, and loyalty of you, the said Edward Cornwallis, of our special grace,
certain knowledge and meer motion, have thought fit to constitute and appoint
you, the said Edward Cornwallis, to be our Captain General, & Governor in Chief
in and over our Province of Nova Scotia or Acadie in America, with all the rights,
members, and appurtenances whatsoever thereunto belonging, and we do hereby
require and command you to do and execute all things in due manner that shall
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belong unto your said command and the trust we have reposed in you according
to the several powers and authorities granted or appointed you by this present
Commission and the instructions herewith given you, or by such further powers,
instructions and authorities as shall at any time hereafter be granted or appointed
you under our signet and sign manuel, or by our order in our privy Council, and
according to such reasonable laws and statutes as hereafter shall be made or
agreed upon by you with the advice and consent of our Council and the Assembly
of our said Province, under your government hereafter to be appointed in such
manner and form as is hereafter expressed.

And for the better administration of justice, and the management of the public
affairs of our said Province, we hereby give and grant unto you, the said Edward
Cornwallis, full power and authority to chuse, nominate, and appoint such fitting
and discreet persons as you shall either find there or carry along with you not
exceeding the number of Twelve, Lo be of our Council in our said Province. As
also to nominate and appoint by warrant under your hand and seal all such
other officers and ministers as you shall judge proper and necessary for our
service and the good of the people whom we shall settle in our said Province
until our further will and pleasure shall be known.

And we do hereby give & grant unto you full power and authority to suspend
any of the members of our said Council to be appointed by you as aforesaid from
sitting, voting, and assisting therein if you shall find just cause for so doing.

And if it shall at any time happen that by the death, departure out of our said
Province, suspension of any of our said Councilors, or otherwise, there shall be
a vacancy in our Council (any five whereof we do hereby appoint to be a quorum),
our will and pleasure is that you signify the same unto us by the first opportunity
that we may under our signet & sign manuel constitute and appoint others in
their stead.

But that our affairs at that distance may not suffer for want of a due number
of Councilors, if ever it shall happen that there shall be less than nine of them
residing in our said Province, we hereby give and grant unto you the said Edward
Cornwallis full power and authority to chuse as many persons out of the principal
freeholders inhabitants thereof as will make up the full number of our said Council
to be nine and no more ; which persons so chosen and appointed by you shali be
to all intents and purposes Councilors in our said Province until either they shall
be comiirmed by us, or that by the nomination of others by us under our sign
manuel or signet our said Council shall have nine or more persons in it.

And we do hereby give and grant unto you full power & authority, with the
advice and consent. of our said Council, from time to time as need shall require, to
summon and call General Assemblys of the Freeholders and Planters within your
Government according to the usage of the rest of our Colonies & Plantations in
America.

And our will and pleasure is that the persons thereupon duly elected by the
majoz part of the Freeholders of the respective counties and places & so returned
shall before their sitting take the Oaths mentioned in the Act entitled “ An Act
for the further security of his Majesty’s Person and Government and the succes-
sion of the Crown in the Heirs of the late Princess Sophia being Protestants, and
for extinguishing the hopes of the pretended Prince of Wales and his open and
secret abeltors,” as also make and subscribe the afore-mentioned declaration
(which Oaths & Declaration you shall commissionate fit persons under our Seal
of Nova Scotia to tender and administer unto them,) and until the same shall be
so taken and subscribed no person shall be capable of sitting tho’ elected, and we
do hereby declare that the persons so elected and qualified shall be called and
deemed the General Assembly of that our Province of Nova Scotia.

And that you the said Edward Cornwallis with the advice and consent of our
said Council and Assembly, or the major part of them respectively, shall have
full power and authority to make, constitute, and ordain Laws, Statutes, &
Ordinances for the Public peace, welfare & good government of our said province
and of the people and inhabitants thereof and such others as shall resort thereto,
& for the benefit of us, our heirs and successors, which said Laws, Statutes, and
Ordinances are not to be repugnant, but as near as may be agreeable, to the
Laws and Statutes of this our Kingdom of Great Britain.

Provyded that all such Laws, Statutes & Ordinances, of what nature or dura-
tion so ever be within three months or sooner after the making thereof trans-
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mitted Lo us under our Seal of Nova Scotia for our approbation or disallowance’
thereof, as also duplicales by the next conveyance.

And in case any or all of the said Laws, Statutes & Ordinances not hefore
confirmed by us shall at any time be disallowed, and not approved & so signified
by us our Heirs or Successors under our or their sign manuel & signet, or by
order of our or their privy Council unto the said Edward Cornwallis, or to the
Commander in Chief of our said Province for the time being, then such and so
many of the said Laws, Stlatutes, and Ordinances as shall be so disallowed & not
approved shall thenceforth cease, determine, & become utterly void & of none
effect, anything to the contrary thercof notwithstanding.

And to the end that nothing may be passed or done by our said Council or
Assembly to the prejudice of us our Heirs & Successors, we will & ordain that
you the said Edward Cornwallis shall have and enjoy a negative voice in Lhe
mak g and passing of all Laws, Statutes & Ordinances as aforesaid.

And you shall & may likewise from time to time, as you shall judge it neces-
sary, adjourn, prorogue & dissolve all General Assemblies as aforesaid.

And our further will and pleasure is that you shall and may keep & use the
Publick Seal of our Province of Nova Scotia for sealing all things whatsoever
that pass the Great Seal of our said Province under your Government.

And we do further give and grant unto you the said Edward Cornwallis full
power and aulhority from time to time & at any time hereafter, by yourself or
by any other to be authorized by you in that behalf, to administer and give the
Oalhs mentioned in the aforesaid Act to all and every such person or persons as
you shall think fit, who shall at any time or times pass into our said Province or
shall be residing or abiding there.

And we do by these presents give and grant unto you the said Edward Corn-
wallis full power and authority, with advice and consent of our said Council, to
erect, constitute, and establish such and so many Courts of Judicalure & Publick
Juslice within our said Province and Dominion as you and they shall think fit
and necessary for the hearing & determining all causes as well Criminal as Civil
according to Law and Equity, and for awarding of Execution thereupon with all
reasonable and necessary powers, authorities, fees & privileges belonging there-
unlo, as also o appoint & commissionate fit persons in the several parts of your
Government to administer the oaths mentioned in the aforesaid Act, entitled
**An Act for the further security of Ilis Majesty’s Person & Government & the
Succession of the Crown in ihe Heirs of the late Princess Sophia being Protes-
tanis, and for extinguishing Lthe hopes of the pretended Prince of Wales and his
open and secret abettors:” as also to administer the aforesaid declaration unto
such persons belonging to the said Courts as shall be obliged to take the same.

And we do hereby authorise and impower you to constitute and appoint
Judges, & in cases requisite Commissioners of Oyer & Terminer, Justices of the
Peace, and other necessary officers & minislers in our said Province for the better
administralion of Justice and putting the Laws in execulion, and to administer
or cause to be administered unto them such oath or oaths as are usually given for
the due execution and performance of offices and places and for the clearing of
truth in Judicial Causes.

And we do hereby give and granl unlo you full power & authority, where you
shall see cause, or shall judge any offender or offenders in eriminal matters or for
any fines or forfeitures due unlo us fit objects of our merey, to pardon all such
offenders and to remit all such offences, fines and forfeitures, treason & willfull
murder only excepted ; in which cases you shall likewise have power upon extra-
ordinary occasions to grant reprieves to the offenders untill & to the intent our
Royal pleasure may be known therein,

We do by these presents authorise and empower you to collate any person or
persons Lo any churches, chapels, or other cccleciastical benefices within our said
Province as often as any of them shall happen to be void.

In witness whereof we have caused these our letters to be made patent.
Wilness ourself at Westminster Lhe sixth day of May in the twenty-second year
of our reign.

By writ of Privy Seal.

(Signed) YorkEe & YORKE.
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REPRESENTATIVE GOVERNMENT IN NOVA SCOTIA, 1755
[Trans.: Akins, Nova Scotia Archives (1869), pp. 710 fI.]

To lhe Right Honble. the Lords Commissioners for Trade and Plantalions.

.May it Please Your Lordships,—

Pursuant to your Lordships’ desire Signified to Us by Mr. Hill in his Letter of
the 31st of March last setting forth, That a doubt having arisen whether the
Governor and Council of His Majesty’s Province of Nova Scolia have a Power
of enacting Laws within the said Province and Jonathan Belcher Esqr. having
transmitted to Your Lordships his observations thereupon inclosing to Us a
Copy of the said Observations together with Copys of several clauses in the
Commission ! and Instructions of the said Governor of that Province referred to
(all which are herewith returned) and desiring our opinion, whether the said
Governor and Council have or have not a Power to enact Laws for the public
Peace, Welfare and good Government of the said Province and the People and
the Inhabitants thereof.

‘We have taken the said Observations and clauses into Our Consideration and
arc humbly of opinion that the Governor and Council alone are not authorized
by His Majesty to malke Laws till there can be an Assembly.

I1is Majesty has ordered the Government of the Infant Colony to be pursuant
to his Commission and Insiructions and such further Directions as e should
give under his Sign Manual or by Order of Council.

All of which is humbly submitted Lo Your Lordships Consideration.

(Signed) Wwnm. MURRAY.
Ricup. Lrovp.
April 20th, 1755.

Governor Lawrence lo Lords of Trade and Plantalions.

Halifax, 8th December, 1755.
My Lords,—

I have the honour by this opportunity to transmit to your Lordships the
opinion of the Chief Justice® upon the manner of convening an Assembly in this
Province. Tho’ this is a matter, that in many of its parts, I am by no means
qualified to judge of, yet I think it my duty to lay before your Lordships such
reflections as have occurred to me upon so important a subject.

The general necessity of convening an assembly upon account of the present
invalidity of the laws, being altogether a point of law, I can say no more upon
that head than that the Laws are chiefly such, as it appeared indispensably
necessary to make, for the good regulation of the Town of Halifax and the
encouragement of its commerce, they were mostly made at the request of the
Merchants, or the people whom they concerned, who have been perfectly satisficd
therewith and have never made the least question of their validity that ever 1
heard, I have been well informed that at the first establishment of the Colony of
Virginia, Laws were enacted in the same manner and continued in force until an
Assembly could be easily convened for their confirmation.

The enclosed opinion seems to be founded upon the necessity of performing
a promise made to the first Settlers of their having an Assembly. 1 believe from
the first settlement of the Province to the present time the Governor has been
required by the 86th Instruction to call an Assembly, by causing two Members
to be elected for each Township, but as the Town of Halifax is the only place
qualified to elect two members, they alone would not be sufficient to form an
Assembly, therefore I humbly apprehend such a promise, cannot in any wise be
said to have been broke through, but its performance not yet become possible,
by the circumstances of the Province. As to the manner proposed by the Chief
Justice for convening an Assembly at present, by electing 12 Members for the
Province in the form of a County Election if it is to be any precedent for future
clections, it will be attended with a very great inconvenience. As it is to be held

1 Sce No. I1. Jonathan Belcher.
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at Halifax, which most likely will not be the residence of the landed people, but
of the Merchants, the former whose well being is much more connected with the
security of the Province, will he mostly excluded and the Assembly chiefly com-
posed of the latter, who are not so nearly concerned in its welfare, and who may
sometimes have views & interests incompatible with the measures it may be
necessary to take in a Province so contiguous both by land and water, to the
whole force of the French in North America.

I have now laid before you fully my thought upon this subject, which I flatter
myself, your Lordships will receive with your usual candour, and excuse any.
error that may be found therein, upon reflecting how seldom it has fallen in my
way to consider things of this nature.

If it is thought necessary to put this Plan or any other to the same purpose in
execution, I beg of your Lordships that I may have full instructions upon the
subject, which I will take care most punctually to execute. It would be necessary,
in this case, to provide for the expense of a House for the Assembly to sit in, and
for a Clerk and such salaried Officers as may be thought necessary for their
attendance, for I can venture to assure your Lordships that the people here in
general, are not in a condition of confributing any sum of money to defray such
an expense.

I am, &ec.
Cnas. LAWRENCE.
The Lords Commrs. for Trade & Plantations.

Exziract from Leller of Lords of Trade to Governor Latwrence.
‘Whitehall, March 25th, 1756.

We have taken into Our Consideration your Letter to us dated the 8th of Decem-
ber last, inclosing the Proposals of the Chief Justice for convening an Assembly
in Nova Scotia, and although We are fully sensible of the numberless Difficulties
which will arise in carrying this or any other plan for an Assembly into Execution
in the present state of the province and that many of the Inconveniences pointed
out in your Letter must necessarily attend it, yet We cannot but be of Opinion,
that the want of a proper authority in the Governor and Council to enact such
Laws as must be absolutely necessary in the Administration of Civil Government,
is an Inconvenience and Evil still greater than all these ; and altho’ His Majesty’s
subjects may have hitherto acquiesced in and submitted to the Ordinances of the
Governor and Council, yet we can by no means think, that that or any other
reason can justify the continuance of the Exercise of an illegal authority ; what
you say with regard to the Council of Virginia’s passing laws in the first Infancy
of that Colony is very true; but then they derived the Power of doing it from
their Commission, which was also the case of many other of the Colonies at their
first settlement, tho’ it was a Power of very short Duration, and in later times
since the Constitution of this Country has been restored to its true principles has
never been thought advisable to be executed.

‘Whether the measure proposed by the Chief Justice is or is not a proper one
depends upon a precise knowledge of a variety of Facts which we at this distance
cannot, be competent Judges of; but whether that or any other plan is followed
it will only be a temporary Plan and in no degree a precedent for future Assemblys
when the circumstances of the Province will admit of other Regulations.

The first Assembly Convened be it in what form it will, must necessarily con-
sist of Persons of Property in Trade, because there is no Person who can he truly
said to have any considerable landed Interest, until the Country is cleared and
the Lands laid out, yet it may be proper and it will be necessary to take care, that
a certain landed property, be it ever so small, be the Qualification as well of the
Electors as the Elected, because the Commission directs that the Assembly shall
be chosen by the majority of the Freeholders.

The Election of twelve Persons or of any greater or lesser number to represent
the whole Province considered as one County, may be a proper method as far as
appears to us, but this must be left to your Discretion, who, by being upon the
spot will be better able to determine upon this point, perhaps a Division of the
Province into Districts or Townships may be the more eligible method, for altho’
Halifax is at present the only Town in which there are any Inhabitants qualified
to be Electors or Elected, yet as it is not proposed that actual Residence should
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be required in order to qualify a Person to act in either one or other of the
Capacitys, the making a few Grants of Land in any of the Districts, as Minas,
Chignecto, Piziquid, Cobequid &c. will remove this difficulty, and if this ean be
done, the first Assembly will bear the nearer Resemblance to the form, in which
it must be convened when the Province becomes better peopled and setiled.

This however We only throw out for your Consideration and desire it may be
understood, that this point is left to your discretion under the Powers given you
by your Commission.

This being settled, The next Consideration will be the form of the Writ of
Summons, the manner of executing it and the previous points to be settled before
the Assembly proceeds upon Business, so far as regards the Election of a Speaker
and the Rules to be observed with respect to Dissolutions, Prorogations and
Adjournments: as to all which Points, We must refer you to the inclosed Copy
of the form of a Writ made use of in the Province of New Hampshire, which
appears to us (regard being had to the different circumstances of the two Pro-
vinces) the best adapted to the purpose, and to the inclosed Copies of the Instrue-
tions lately given to the Governor of Georgia and to the members of the Council
of that Province, showing the manner in which these Instructions were carried
into execution.

There is one part of the Chief Justices proposal however which we can by no
means approve of, and which must be particularly guarded against, and that is
the continuance of the first Assembly for 3 years which might be and probably
would be attended with great inconveniences, for, altho’ We have no doubt but
that the first Assembly will be constituted of proper Persons and Persons well
disposed to promote the Public Service, yet it may happen either from some
Defect in the first formation of the Assembly or from their irregular and improper
Proceedings, that the Governor may find it necessary for the good of the service
o dissolve them and as it would be highly improper that his hands should, in such
case be tied up, We thought it necessary to say thus much upon this Point, as it
appears to us of great consequence.

Another inconvenience necessary to be guarded against is long Sessions, which
will not only be attended with Expence, but will also, in the present situation of
affairs greatly obstruct and hinder you in the necessary attention which you must
give to other important matters; and therefore you will take care, that the
Sessions be as short as possible and the meetings at such times as shall be most
convenient as well to the members as to yourself.

These are all the Points which occur to us at present upon this important
question, and it only remains for us to desire that you will take the earliest
opportunity after the first Session of the Assembly to acquaint us in the fullest
and most particular manner of all the steps you have taken in this matter, of the
effect and operation of this measure with regard to the Public Service, pointing
out to us at the same time the Conveniences and Inconveniences of it, how far
the Plan on which you proceeded is defective, the cause of those Defects, and in
what manner you would propose to have them remedyed to the end that we may
lay the whole matter before His Majesty and the Plan for fulure Assemblys.
ascertained by proper Instructions to you,

Ezxtract from leiter of Lords of Trade o Governor Lawrence.

Whitehall, July ye 8th, 1756.

We have in our Letter to you dated the 25th of March last, given you our Senti-
ments at large upon the Propriety and method of Summoning an Assembly, and
as We are fully convinced of the expediency of this measure and are satisfied
that until it be done, this Infant Colony cannot be truly said to be upon a
permanent and lasting Establishment. We hope you will have thoroughly con-
sidered this matter and carried our directions into Execution. We have no doubt
but that all His Majesty’s Subjects in Nova Scotia enjoy their Rights and
Libertys to the full extent under the present form of Government, but until an
Assembly is established, malevolent and ill designing men will take occasion to
complain and misrepresent things to the prejudice of the Colony, and even the
best disposed of His Majesty’s Subjects there, will be uneasy under the present
form of Government, a Petition setting forth the Inconveniency resulting from
the want of an Assembly, having already been transmitted.
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Ezxlract from a lelter of Gov. Lawrence o the Lords of Trade and Plantations.
Halifax, 3rd November, 1756.

In my letter to your Lordships of the 14th of October last, which was forwarded
by way of Boston, 1 had the honor to acquaint you of my intentions to wait on
my Lord Loudoun at New York, and that upon my return, the business of a
house of representatives recommended by your Lordships, which from the
absence of the Chief Justice upon the Continent for some time past, could not
be sooner altended to, should be set about with all convenient diligence. But
since the receipt of your Lordships last letter, and of one from ihe Secretary of
Slate, I have laid aside my design of visiling my Lord Loudoun at least for the
present, and as the Chief Justice is now arrived, I shall as soon as the business
of the Supreme Court, in which he is now deeply engaged is over, proceed to the
consideration of what your Lordships have proposed in that respect, and in the
mean time 1 take the liberty to enclose to your Lordships some remarks upon
the expediency of this measure, pointing out the different objections & the
difficulties we at present labour under in order to pave the way for carrying it
into execution & which your Lordships look upon as so essentially necessary to
the permanent and lasting establishment of this Infant Colony, which remarks
when your Lordships shall have matlurely considered, I flatier myself you will
agree with me in opinion that in our present critical situation it will be no easy
matter Lo obviate the many difliculties which naturally arise in the making such
alterations in the present form of Government as your Lordships have now
proposed. I can with great truth assure your Lordships that I know not of one
instance wherein his Majesty’s subjects in Nova Scotia have been in the least
molested in the enjoyment of their rights and liberties to the full extent, under
the present form of Government and that since I have had the honor to be
entrusted with the management of the Province affairs, I have done my utmost
endeavours to give satisfaction to every person in it. But my Lords it is impossible
for me to redress prelended griecvances that I have never been informed ol nor
can I indeed conjecture what reasons could be given to your Lordships by those
Petitioners to induce you to think they labor under such great inconveniences
from the want of an Assembly. This much I certainly know, that those very
persons who were so forward in pushing this matter during Mr. Cornwallis’s
Government seem now to be entirely of opinion that a House of Representalives
in the present posture of affairs instead of obviating the inconveniences com-
plained of would serve only to create heats, animosities and disunions amongst
the people at a time when the encmy is as I may say at our doors, and when the
whole should join together as one man for their mutual safety and defence. That
there are malevolent and ill designing men who will take occasion to misrepresent
things to the prejudice of the Colony and thal there are some such in this place
I have some reason to conclude. These my Lords will be always the same under
any Governmenl, not from any particular regard for their Country, or to the
advantage and prosperity of the Colony but from views and motives of a very
different and perhaps not so disinterested a nature. But that the well disposed
part of Ilis Majesty’s subjects here should be in the least uneasy under the
present form of Government, I have not the least reason to surmise, because
they have never signified any thing of it to me; and I dare say, if any of them
have joined in the Pelition your Lordships make mention of, they have been
led into it through inadvertency and the specious prelences of the persons I
have been just describing. But whatever might be their inducement at that time
I have the most justl grounds to be satisfied that they are now of a quite different
way of thinking. A

At a Council holden at the Governers House in Halifax on Friday the 3d Decr.
1756,
PRESENT—
His Execellency the Governor,
The Lieutenant Governor,
Benj. Green
Jno. Collier
Robt. Grant
Chas. Morris

Councs.
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Jonathan Belcher Esqr. took the Oaths as a Member of His Majesty’s Council
of this Province, and his Seat at the Board. Proposals which Mr. Chief Justice
Delcher had laid before him the last Year for Calling a House of Representatives,
and which he had at that time transmitted to their Lordships of the Board of
Trade for their consideration. His Excellency also communicated Extracts from
two letters which he had received from their Lordships on that head, wherein
they had directed hiin to take such measures as he should think most proper for
calling such a House, wherefore he desired the Council would give him their
opinion and advice thereon. '

The Council then proceeded to consider what measures would be most proper
to be taken for convening the Assembly, but not coming o any resolution thereon,
they adjourned the further consideration thereof to Monday next at Ten of the
Clock in the forenoon.

Jno. Duport, Sce. Cone.

CHAS. LAWRENCE.

At a Council holden at the Governors House in Halifax on Monday the
3rd Jany. 1757,
PRESENT—

The Lieutenant Governor.

Jonn. Belcher, Benj. Green,
Jno. Collier, Councs.
Chas. Morris, Robt. Grant.

His Excellency the Governor together with His Majestys Council having had
under mature consideration the necessary and most expedient measures for
carrying into Execution those parts of His Majesty’s Commission and Instructions
which relate to the calling General Assembles within the Province, came to the
following Resclutions thereon, viz.

That a House of Representatives of the inhabitants of this Province, be the
Civil Legislature thereof, in Conjunction with His Majesty’s Governor or Com-
mander in Chief for the Time being, and His Majesty’s Council of said Province,
the first House to be Elected and Convened in the following manner, and to be
stiled the General Assembly, vizt.

That there shall be Elected for the Provinece at large until the same shall be
divided into Counties . . . . . . . .12 members,

For the Township of Halifax

IFor the Township of Lunenburg

TFor the Township of Dartmouth

For the Township of Lawrence Town .

For the Township of Annapolis Royal

For the Township of Cumberland

2
2
»
»
b
2

Cl ETCTS

That until the said Townships can be more particularly described the limits
thereof shall be deemed to be as follows, vizt.

That the Township of Halifax comprehend all the Lands lying Southerly of
a line extending from the Westermost Head of Bedford Bason across to the
Northcasterly Head of St. Margarets Bay with all the Islands nearest to said
Lands, together with the Islands called Cornwallis’s, Webbs and Rous’s Islands.

That the Township of Lunenburg comprehend all the lands lying between
Lahave River and the Eastermost Head of Mahone Bay, with all the Islands
within said Bay and all the Islands within Mirliguash Bay and those islands
lying to the Southward of the above Limits.

That the Township of Dartmouth comprehend all the Lands lying on the East
side of the Harbour of Halifax and Bedford Bason, and extending and bounded
Easterly by the Grant to the Proprietors of Lawrence Town & extending from
the Northeasterly Head of Bedford Bason into the Country, until one hundred
Thousand Acres be comprehended.

That the Township of Lawrence Town be bounded on the Ocean according
to the limits of the Grant to the Proprietors, and thence under the same Lines to
Extend into the Country till One hundred Thousand Acres be comprehended.

That the Township of Annapolis Royal be bounded Northerly by the Bay of
Fundy and comprehend all the Lands from the Entrance of the Bason, to extend
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up the River as far as the late french Inhabitants have possessed, and all the lands
on the South side of the Bason and River of Annapolis under the same Limits
East and West, and to extend Southerly till One hundred Thousand Acres be
comprehended.

That the Township of Cumberland in the District of Chignecto, comprehend
all the Lands lying between the Bason formerly called Beaubassin, now called
Cumberland Bason, and the Bay Verte, and all those lands lying within Seven
Miles of the Southwestward and Northwestward of the Road leading from said
Bason to said Bay. :

That when Twenly five Qualified Electors shall be settled at Pisiquid, Minas,
Cobequid, or any other Townships which may hereafter he erected, each of the
said Townships so settled, shall for their encouragement be entitled to send one
Representative of the General Assembly, and shall likewise have a Right of
voting in the Election of Representatives for the Province at large.

That the House shall always consist of at least Sixteen members present
besides the Speaker, before they enter upon Business.

That no person shall be chosen as a member of the said House, or shall have
a Right of Voting in the Election of any Member of the said House, who shall
be a Popish Recusant, or shall be under the Age of Twenty One years, or who
shall not at the time of such Election, be possessed in his own Right of a Freehold
Estate within the District for which he shall be Elected, or shall so Vote, nor shall
any Elector have more than One Vote for each Member to be chosen for the
Province at large, or for any Township; and that each Freeholder present at such
Election, and giving his Vote for one member for the Province at large shall be
obliged 1o Vote also for the other Eleven.

That respecting Freeholds which may have been conveyed by the Sheriff, by
virtue of an Execution, the Right of Voting shall remain and be in the Persons from
whom the same were taken in Execution, until the time of Redemption be elapsed.

That no Non-Commissioned Officer or Private Soldier in actual Service shall
have a Right of Voting, by virtue of any Dwelling built upon Sufferance, nor any
Possession of Freehold, unless the same be registered to him.

That all the Electors shall, if so required at the time of the Election take the
usual State Oaths appointed by Law, and declare and subscribe the Test.

That any Voler shall at the request of any Candidate be obliged to take the
following Oath, which Oath together with the State Oaths, the Returning Officer
is hereby empowered to administer. :

“I, A. B. do swear that I am a freeholder in the Township of in the
" Province of Nova Scotia, and have Freehold Lands or Hereditaments lying or
“being at within the said Township, and that such Freehold Estate
‘“hath not been made or granted to me fraudulently on purpose to qualify me
*to give my vote, and that I have not received or had by myself, or any person
‘“whatsoever in Trust for me, or for my use and benefit, directly or indirectly,
**any sum or sums of money, office, place or employment, gift or reward, or any
‘ promise or security for any money, office, employment or gift, in order to give
*“my vote at this Election, and that I have not before been Polled at this Election,
“and that the Place of my abode is at R

That a precept be issued by His Excellency the Governor to the Provost
Marshal or Sheriff of the Province requiring him by himself or his Deputys to
summon the Freeholders of the Province to meet within their respective Districts,
at some convenient place and time, to be by the said Provost Marshal or one of
his Deputies appointed, and of which he or they shall give Twenty days Notice
then and there to elect (agreeable to the Regulations hereby prescribed) such a
number of Representatives, as shall in the said precept be expressed, agreeable
to the preceding detail.

That on account of the present rigorous season, the precept for Convening the
first Assembly be made returnable in Sixty days from the date thereof, at which
time the Assembly shall meet at such place as His Excellency the Governor shalil
appoint in the Precept.

That the Provost Marshal or his Deputy shall be the returning officer of the
Elections, to be held by him with the Assistance of three of the Freeholders
present, to be appointed and sworn by the returning officer for that purpose, and
in case a scrutiny shall be demanded, the same shall be made by them, & in case
of further contest the same to be determined by the House. The Poll for each
Township to be closed at the expiration of Forty-eight hours from the time of
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its being opened ; and for the Province at large the Poll, after four days from the
time of its being opened for the Election, shall be sealed up by the returning
officer for each Township, and transmitted to the Provost Marshal by the first
opportunity, that seasonable notice may be given to the persons who shall upon
examination appear to have been chosen by the greatest number of the said votes.
Provided nevertheless that if the votes in the Townships of Annapolis Royal
and Cumberland for the first members for the province at large, shall not be
returned Eight days before the expiration of the time limitted for returning the
Precept, the Provost Marshal shall, in such case, proceed o declare who are the
persons elected, from the other votes in his hands.

That the Provost Marshal or his Deputy, shall appoint for each Candidate,
such one Person as shall be nominated to him by each candidate, to be Inspectors
of the returning officer and his Assistants.

That no Person shall be deemed duly Elected who shall not have the vote of
a majority of the Electors present.

That the names of all persons voted for together with Names of the Voters,
shall at the time of Voting be publickly declared and entered on a Book kept for
that purpose.

That in case of the Ahsence of any of the Members from the Province, for the
term of Two months, it shall and may be lawful for the Governor, Lxeutenant
Governor, or Commander-in-Chief (if he shall judge it necessary) to issue his
Precept for the choice of others in their stead.

That the Returning Officer shall cause the foregoing Resolution to be publicly
read at the opening of each meeling for the Elections, and to govern the said

Meetings agreeable .thereto. CHAS. LAWRENCE.

Exiract from letler of Lords of Trade to Governor Lawrence.
Whitehall, March 10th, 1757.

We entirely agree in opinion with you that in the present Situation of things and
vexed and harrassed as the Province is by the Hostilities of the French and
Indians it will be in vain to attempt to induce hardy and industrious people to
leave Possessions, which perhaps they may enjoy in peace in other Colonies, to
come and settle in a Country where they must be exposed to every distress and
Calamity which the most inveterate Enemy living in the Country and knowing
every Pass and Corner of it can subject them to, and therefore we do not desire,
nor mean to press this measure upon you further than the Circumstances of the
Province & of the times will admit of. It does not however appear to us that the
same reasons do altogether, tho’ they may in part, operate against the calling
an Assembly, concerning which We have given our Opinion so fully and We
hope so explicitly in a former Leter, that no other difficulties can remain than
those which arise from the obstruction and Embarrassment which such a measure
may give to His Majesty’s Service in time of War and which is a consideration
that will however more or less weigh according to the manner in which the
measure is carried into Execution, for which reason We thought it proper after
pointing out to you as clearly as We were able, the general light in which this
matter appeared to Us, to leave it to your Discretion to do it in such manner
as you should think most proper, lest by prescribing any peculiar method We
should lay you under Difficulties which our Ignorance of particular facts would
not permit us to foresee, and in this as well as in every other Direction contained
in our Letter upon this subject the principal Point we had in view was to avoid
every thing that might give you unnecessary Trouble or Embarrassment in the
Execution of a measure which our unprejudiced judgment suggested to us as
absolutely necessary for the Peace, Welfare and Credit of the Colony, being one
of the fundamental Principles upon which it was first established.

Governor Lawrence to Lords of Trade.
' 9th November, 1757.

As the calling an Assembly is doubtless a point of great importance to the
welfare & prosperity of the Province and a measure about which I have been
much more embarrassed than any other that has occurred since I have had the
honor to conduct the administration of affairs here, I am extremely happy to
find by your Lordships letter of the 10th of March last that your Lordships are



16 CONSTITUTIONAL DOCUMENTS OF CANADA [1713-

of opinion wilh me the same reasons may in part tho' perhaps not altogether,
operate against calling an Assembly under the present circumstances of the
times and of the Province, as served to obstruct the well peopling and settling
the evacuated and other valuable Lands within it. That those reasons and
ohslructions did heretofore, and do still subsist was the opinion not only of your
Lordships and myself but also of the most knowing of the most substantial and
of the truest well wishers to the Colony’s welfare, that are to be found amongst
its inhabitants. Of the same opinion were the people of New England whose
notions of liberty and of Government your Lordships are too well acquainted
with to need any account thereof from me, for when I was amongst them last
winler I took every occasion of discovering their sentiments on this subject in
order to be well satisfied whether there was any truth in the reports that had
been industriously propagated by some evilly disposed persons amongsf us, that
to the want of a House of Representatives it was principally owing that the
evacuated lands were not already settled, the more 1 enquired into the truth of
such reports the better I became convinced that they were without the least
foundation. And I am further to observe to your Lordships that no person
whatever with whom I have conversed and on whose judgment and advice I
could the least rely, have of late considered the measure of calling an assembly
of the people, situated and circumstanced as they are at present, and in a state of
hostilities with so dangerous and near a neighbour, otherwise than as Chimeri-
cal. I have said above that the most substantial of our own Inhabitants have
opposed it, and that they have done so may appear by their own memorials
begging it might not take place whilst the Province continued in a state of War,
kknowing of how little use it could be, and of what disservice it possibly might be,
those who have urged it, have done so, to inflame the minds of the people, who
they have much deceived and misled to deprive me of their confidence and
regard, and in short to embarrass the affairs of Government, without any other
views -than those of private advantage, and from no other motives than those
of resentment for disappointments in places and employments with which it was
not in my power to gratify them. As the uneasiness that has been given on this
head has proceeded from scarcely any person that has property in the Province
or that has even applied to me for the possession of an Acre of land within it
I shall pass over the Calumnies that have been spread, without troubling your
Lordships further than just to observe, that had we been infinitely better prepared
for such a measure than we truly are, my being called by the Earl of Loudoun
to Boston last winter, my being ordered on the expedition against Louisbourg
this summer, my going to Chignecto when that expedition was dropped and the
multiplicity of military affairs in which the safety and the very being of the
Colony have constantly engaged my attention, have rendered the accomplish-
ment of such a measure utterly impracticable for these twelve months past. For
these reasons I hope your Lordships cannot be displeased that it has not been
already carried into execution, nor even that if it be deferred till some happy
change in the face of American affairs promises more success in an undertaking
of so much moment, nevertheless if it should be still your Lordships express
pleasure that at all hazards and events an assembly shall absolutely be called
without waiting for a favorable alteration in our circumstances, I beg leave to
assure your Lordships that I shall without a moments delay aiter receiving your
Lordships commands execute the plan that I formed last winter for that purpose,
by the advice and assistance of His Majestys Council.

Extract from letter of Lords of Trade to Governor Lawrence.

Whitehall, Feby. 7, 1758.

We have fully considered that part of your Letter, which relates to the calling
an Assembly, and also the Plan for that purpose, contained in the minutes of
the Council transmitted with it, and having so often and so fully repeated to you
our sense and opinion of the Propriely & Necessity of this measure taking place,
it only now remains for Us to direct its being carried into immediate execution,
that His Majesty’s Subjects (great part of whom are alleged to have quitted the
Province on account of the great discontent prevailing for want of an Assembly)
may no longer be deprived of that privilege, which was promised to them by
His Majesty, when the Settlement of this Colony was first undertaken, and was
one of the Conditions upon which they accepted the Proposals then made.
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We are sensible that the Execution of this measure may in the present situation
of the Colony be attended with many difficulties, and possibly may in its con-
sequences, in some respects interfere with, and probably embarrass His Majesty’s
Service ; but without regard to these Considerations, or to what may be the
opinion of individuals with respect to this measure, We think it of indispensable
necessity that it should be immediately carried into execution,

We approve in general that part of your plan which establishes Townships and
ascertains their Limits as corresponding with the Plan laid down in the Instruc-
tions given to Mr. Cornwallis at the first Settlement of the Colony; but We do not
think it advisable, that any of those Townships, which has not fifty settled
families, should be allowed to send Representatives to the Assembly ; and there-
fore we would propose that for the present, those only, which have that number
of Settled Families, should have that Privilege, & that the rest of the members,
computing the whole at twenty two, should be elected for the Province at large,
considered as one County, according to the Plan agreed upon, but that whenever
any of those Townships, which are now established, or any others which may be
hereafter established, shall contain Fifty Settled Families, they shall be entitled
to a Writ for electing two Representatives, and the number of the members for
the whole Province at large, considered as one County, shall be diminished in
proportion.

As to the other parts of your Plan, they do not appear to us liable to objection,
excepting only that part which establishes the Quorum of the Assembly, and
fixes it at Seventeen, which We apprehend to be too great a proportion of the
whole; and that it ought not at the most to exceed one half of the whole number,
which is more agreeable to what has been judged to be proper in cases of other
American Assemblies, whose great Inconveniencies have been found to result
from the Quorum of the Assembly being too great a proportion of the whole.

With respect to the time which it may be proper to fix for the Return of the
Writs, We would wish that you should inform yourself of what has been the
general Rule in cases of the like kind in other Colonies, so far as the situation
and circumstances of Nova Scotia will admit of it. What this Rule has been we
are not at present sufficiently apprized ; but of which you will be able to inform
yourself from the many Persons now in Nova Scotia, who have come from other
Colonies, and are doubtless well acquainted with what has been the Custom in
this case: But whatever this Rule may be, or however short the Term (and we
apprehend the shorter it is, the better, provided it leaves sufficient time for the
due execution of the Writs) no great Inconveniencies can arise from it, because
it will be in your Power whatever day may be fixed by the Writs for the
Assembly’s mesting, to postpone it to some further day by a Proclamation of
Prorogue, in case you shall find that it will interfere with any particular services
which yourself or the Lieut. Governor may be employed in, and which must
necessarily prevent their proceeding upon Business.

At a Council holden at the Governors House in Halifax on Saturday the
20th May 1758.
PRESENT—

His Excellency the Governor,
The Lieut. Governor,
Jonn. Belcher, Benj. Green,
Jno. Collier, Councs. { Robt. Grant,
Montague Willmot, Chas. Morris,

...... His Excellency having communicated to the Council an Extract of
a Letter to him from their Lordships of the Board of Trade dated February 7th
1758, relative to the Plan framed by the Governor & Council on the 3rd day of
January 1757, and transmitted to their Lordships by the Governor, for carrying
into Execution His Majesty’s Instructions upon calling General Assemblies
within the Province, Signifying their Lordships Approbation of the same in
General, with some few alterations, which being Considered the Council came
to the following Resolution thereon, vizt., That the said Plan with the amend-
ments proposed by their Lordships shall be forthwith carried into Execution and
Published in Form as follows vizt.

His Excellency the Governor, together with His Majesty’s Council having
had under mature Consideration, the necessary and most expedient measures for

Y%
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carrying into execution those Parts of His Majesty’s Commission and Instruc-
tions which relate to the calling of General Assemblies within the Province, came
to the following Resolutions thercon vizt.,

That a House of Representatives of the Inhabitants of this Province be the
Civil Legislature thercof in conjunction with His Majesty’s Governor or Com-
mander in Chief for the time being, and His Majesty’s Council of the said Province.
The first House to be elected and convened in the following manner, and to be
stiled the General Assembly, vizt.,

That there shall be elected for the Province at large until the same be divided
into Counties Sixteen members, for the township of Halifax Four, for the town-
ship of Lunenburg Two.

That until the said Townships can be more particularly described, the Limits
thereof shall be deemed to be as follows vizt.,

That the Township of Halifax comprehend all the lands lying Southerly of a
Line extending from the Westermost Head of Bedford Basin across to the North-
easterly Head of St. Margaret’s Bay, with all the Islands nearest to said lands,
together with the islands called Cornwallis’s, Webbs, & Rous’s Islands.

That the Township of Lunenburg comprehend all the Lands between Lahave
River and the Eastermost head of Mahone Bay, with all the islands within said
Bay, and all the islands within Mirliguash Bay, and thosc islands lying to the
Southwards of the above Limits.

That when I'ifty qualified Electors shall be Settled at Pisiquid, Minas, Cobe-
quid, or any other Townships which may hereafter be Elected, each of the said
Townships so settled shall, for their Encouragement, be intitled to send two
Representatives to the General Assembly, and shall likewise have a right of
voling in the Election of IRepresentatives for the Province at large.

That the House shall always consist of at least Eleven members present
besides the Speaker, before they enter upon Business.

[Remaining Clauses the same as those contained in the Minutes of Council of
3rd January, 1757.]

- Exlract from letter of Governor Lawrence o Lords of Trade.

Halifax, 26 September, 1758.

As the day fixed for the meeting of the Assembly draws nigh, I hope I may be
able to dispatch such business with them as may be necessary for the present,
without too much loss of time in rejoining the Army as directed by the General.
The principal point which I apprehend will be necessary (after the Forms requisite
to be attended to upon their first coming together) is that of a sanction being
given to what the Governors with the Council have hitherto done here in a
legislative way, and then appointing a Committee of both Houses to prepare
drafts of such laws as may be necessary for the future good Government of the
Provinee, to be passed, upon mine or the Lieut. Governor’s return to this place.

I hope I shall not find in any of them a disposition to embarrass or obstruct
his Majesty’s service or to dispute the Royal prerogative, though I observe that
too many of the Members chosen are such as have not been the most remarkable
for promoting unity or obedience to His Majesty’s Government here, or, indeed
that have the most natural attachments to the Province.

Egztract from a letier of Governor Lawrence o Lords of Trade.

Halifax, 26 December, 1758.

I have now the honor to acquaint your Lordships, that the assembly met accord-
ing to appointment on the 2nd of October, and passed a number of laws, a list
of which are enclosed and 1 have reason to hope from their proceedings hitherto,
that we shall get through the whole business in good time, and with less alterca-
tion than (from the seeming disposition of the people) I was heretofore appre-
hensive of. Whenever the session is closed I shall take particular care that your
Lordships have fair copies of the laws at large, under the Seal of the Province
as directed by His Majesty’s Instructions together with transeripts of the Journal
and Proceedings of the Council and Assembly during their session,
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1759-1763

ArTER the capitulations of Quebec and Montreal, military rule pre-
vailed in the province of Quebec, modified by the Articles of Capitula-
tion (see Nos. IV and V), which were confirmed at the conclusion of
the war by the Treaty of Paris, February 10, 1763 (see No. VI). In
the following October a Royal Proclamation was issued as a pre-
liminary for the introduction of civil administration (see No. VII).
The policy outlined is tentative and led to severe disputes during the
Third Period.

According to the judgement of Lord Chief Justice Mansfield in
Campbellv. Hall (see No. XXVI1I1), this Proclamation was the constitu-
tion of Canada until the Quebec Act of 1774, by which it was annulled.






v
ARTICLES OF THE CAPITULATION OF QUEBEC, 17591

[Trans.: Shortt and Doughty, Constilulional Documenis, Canadian
Archives, 1918.]

Demanded by Mr. de Ramsay, the King’s Lieutenant, commanding the high and
low Towns of Quebec, Chief of the military order of St. Lewis, to His Excellency
the General of the troops of His Britannic Majesty.—" The capitulation demanded
“on the part of the enemy, and granted by their Excellencies Admiral Saunders
“and General Townshend, etc., etc., is in manner and form hereafter expressed.”

I

Mr. de Ramsay demands the honours of war for his garrison, and that it shall
be sent back to the army in safety, and by the shortest route, with arms, baggage,
six pieces of brass cannon, two mortars or howitzers, and twelve rounds for each
of them:—*‘ The garrison of the town, composed of Land forces, marines and sailors,
“shall march out with their arms and baggage, drums beating, matches lighted,
“with two pieces of french eannon, and twelve rounds for each piece; and shall
“be embarked as conveniently as possible, to be sent to the first port in France.”

1I

That the inhabitants shall be preserved in the possession of their houses, goods,
effects, and privileges:—* Granted, upon their laying down their arms.”

1

That the inhabitants shall not be aceountable for having carried arms in the
defence of the town, for as much as they were compelled to it, and that the
inhabitants of the colonies, of both crowns, equally serve as militia.—* Granted.”

v

That the effects of the absent officers and citizens shall not be touched.
—*“Granted.”
A%

That the inhabitantis shall not be removed, nor obliged to quit their houses,
until their condition shall be settled by their Britannic, and most Christian,
Majesties.—* Granted.”

, Vi

That the exercise of the Catholic, Apostolic, and Roman religion shall be main-
tained ; and that safeguards shall be granted to the houses of the clergy, and to
the monasteries, particularly to his Lordship the Bishop of Quebec, who, ani-
mated with zeal for religion, and charity for the people of his diocese, desires to
reside in it constantly, to exercise, freely and with that decency which his
character and the sacred offices of the Roman religion require, his episcopal
authority in the town of Quebec, whenever he shall think proper, until the pos-
session of Canada shall be decided by a treaty between their most Christian and
Britannic Majesties.—*The free exercise of the roman religion is granted, like-
*“wise safeguards to all religious persons, as well as to the Bishop, who shall be at
‘“liberty to come and exercise, freely and with decency, the functions of his office,
“whenever he shall think proper, until the possession of Canada shall have been
‘““decided between their Britannic and most Christian Majesties.”

VII

That the artillery and warlike stores shall be failthfully given up, and that an
inventory of them shall be made out.—* Granted.”

* This and the following document represent the French terms of surrender to the British. The first
part of each section in each document is the French stipulation; the part in inverted commas in each
section of each document is the British comment. The documents as printed represent the actual
contracts of surrender, after which ‘the rule of the soldiers’ began in Canada and continued till the
conclusivn of the Seven Years' War, when the civil administration began.
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VI

That the sick and wounded, the commissaries, Chaplains, Physicians, Surgeons,
Apothecaries, and other people employed in the service of the hospitals, shall be
treated conformably Lo the carlel of the 6th of February, 1759, seitled between
their most Christian and Britannic Majesties.—*‘ Granted."”

IX
That before delivering up the gate and the entrance of the town to the English
troops, their General will be pleased to send some soldiers to be posted as safe-
guards upon the churches, convents, and principal habilations.—* Granted.”

X

That the King's Licutenant, commanding in Quebec, shall be permitted to send
information to the marquis de Vaudreuil, Governor-General, of the reduction of
the place, as also that the General may send advice thereof to the french Ministry.
—**Granted.”

X1

That the present capitulation shall be executed according to its form and
tenour, without being subject, o non-execution under pretence of reprisals, or
for the non-execution of any preceding capitulations.—* Granted.”

Duplicates hereof taken and executed by, and between us, at the camp before
Quebec, this 18th day of September, 1759,

CHARLES SAUNDERS,
GEORGE TOWNSHEND,
De RaMmsay,

\%

ARTICLES OF THE CAPITULATION OF MONTREAL, 1760
[Trans. : Shortt and Doughty.]

Between their Excellencies Major-General Amherst, Commander-in-Chief of
His Britannic Majesty’s troops and forces in North America, on the one part, and
the Marquis de Vaudreuil, &c., Governor and Lieutenant-General for the King
in Canada, on the other.

ARTICLE 1

Twenty-four hours after the signing of the present capitulation, the British
General shall cause the troops of His Britannic Majesty to take possession of the
gales of the town of Montreal: and the British garrison shall not enter the place
till after the French troops shall have evacuated it.—“The whole garrison of
*“Montreal must lay down their arms, and shall not serve during the present war.
*“Immediately after the signing of the present capitulation, the King’s troops
*“shall take possession of the gates, and shall post the guards necessary to preserve
‘“good order in the town,”

ARTICLE 1I

The troops and the militia, who are in garrison in the town of Montreal, shall
go out by the gate of Quebec, with all the honours of war, six pieces of cannon
and one mortar, which shall be put on board the vessel where the Marquis de
Vaudreuil shall embark, with ten rounds for each piece; and the same shall be
granted Lo the garrison of the Three Rivers, as to the honours ol war.—** Referred
*to the next article.”

ARTICLE il

The troops and militia, who are in garrison in the Fort of Jacques Carlier, and
in the Island of St. Helen, and other forts, shall be treated in the same manner,
and shall have the same honours; and these troops shall go to Montreal, or the
Three Rivers or Quebec ; to be there embarked for the first sea port in France, by
Lhe shortest way. The troops, who are in our posts, situated on cur frontiers, on
the side of Acadia, at Detroit, Michilimaquinac, and other posts, shall enjoy the
same honours, and be treated in the same manner.—* All these troops are not

““to serve during the present war, and shall likewise lay down their arms; the rest
**‘is granted.”
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ARTICLE IV

The militia, after evacuating the above towns, forts and posts, shall return to
their habitations, without being molested on any pretence whatever, on account
of their having carried arms.—* Granted.”

ARTICLE V

The troops, who keep the field, shall raise their camp, drums beating, with
their arms, baggage and artillery, to join the garrison of Montreal, and shall be
treated in every respect the same.—* These troops, as well as the others, must
‘*lay down their arms.”

ARTICLE VI

The subjects of His Britannic Majesty, and of his most Christian Majesty,
soldiers, militia or seamen, who shall have deserted or left the service of their
Sovereign, and carried arms in North America, shall be, on both sides, pardoned
for their crime ; they shall be respectively returned to their country; if not, each
shall remain where he is without being sought after or molested.—** Refused.”

ARTICLE V11

The magazines, the artillery, firelocks, sabres, ammunition of war, and, in
general everything that belongs to his most Christian Majesty, as well in the
towns of Montreal and Three Rivers, as in the forts and post mentioned in the
Third Article shall be delivered up, according to exact inventories, to the com-
missaries who shall be appointed to receive the same in the name of His Britannic
Majesty. Duplicates of the said inventories shall be given to the Marquis de
Vaudreuil.—* This is everything that can be asked on this article,”

ARTICLE VIII

The officers, soldiers, militia, seamen, and even the Indians, detained on
account of their wounds or sickness, as well as in the hospilal, as in private houses,
shall enjoy the privileges of the cartel, and be treated accordingly.—* The sick
**and wounded shall be treated the same as our own people.”

ARTICLE IX

The British General shall engage to send back, to their own homes, the Indians
and Moraignans, who make part of his armies, immediately after the signing of
the present capitulation, and, in the meantime, the better to prevent all disorders
on the part of those who may not be gone away, the said General shall give safe-
guards to such persons as shall desire them, as well in the town as in the country.
—*“The first part refused.” * There never have been any cruelties committed by
*the Indians of our army: and good order shall be preserved.”

ARTICLE X

His Britannic Majesty’s General shall be answerable for all disorders on the
part of his troops, and shall oblige them to pay the damages they may do, as well
in the towns as in the country.—‘“ Answered by the preceding article.”

ARTICLE XI

The British General shall not oblige the Marquis de Vaudreuil to leave the
town of Montreal before . . . and no person shall be quartered in his house till he is
gone. The Chevalier de Levis, Commander of the land forces and colony troops,
the Engineers, Officers of the Artillery, and Commissary of War, shall also
remain at Montreal till the said day, and shall keep their lodgings. The same
shall be observed with regard to M. Bigot, Intendant, the Commissaries of
Marines and writers, whom the said M. Bigot shall have occasion for, and no
person shall be lodged at the Intendant’s house before he shall take his departure.
—**The Marquis de Vaudreuil, and all these gentlemen, shall be masters of their
“houses, and shall embark, when the King’s ship shall be ready to sail for Europe;
‘‘and all possible conveniences shall be granted them.,”

ARTICLE XII

The most convenient vessel that can be found shaljp-be.appointed t the

Marquis de Vaudreuil, M. de Rigaud, the Governor of Montr

this General, by the straitest passage to the first sea port ‘\’\E\iﬂa
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necessary accommodation shall be made for them, This vessel shall be properly
victualled at the expence of His Britannic Majesty: and the Marquis de Vaudreuil
shall take with him his papers, without their being examined, and his equipages,
plale, baggage, and also those of his retinue.—' Granted, except the archives
**which shall be necessary for the Government of the country.”

ARTICLE XIII

1f before, or after, the embarkation of the Marquis de Vaudreuil, news of peace
should arrive, and, that by treaty, Canada should remain to his most Christian
Majesty, the Marquis de Vaudreuil shall return to Quebec or Montreal ; everything
shall return to its former state under the Dominion of his most Christian Majesly,
and the present capitulation shall become null and of no effect.—* Whatever the
* King may have done, on this subject, shall be obeyed.”

ARTICLE XIV

Two ships will be appoinited to carry to France, le Chevalier de Levis, the
principal oflicers, and the staff of theland forces, the engineers, officers of artillery,
and their domestics. These vessels shall likewise be victualled and the necessary
accommodation provided in them. The said officers shall take with them their
papers, without being examined, and also, their equipages and baggage. Such of
the said officers as shall he married shall have liberty to take with them their
wives and children, who shall also be victualled.—* Granted, except that the
“Marquis de Vaudreuil and all the officers, of whatever rank they may be, shall
“faithfully deliver to us all the charts and plans of the country.”

ARTICLE XV

A vessel shall also be appointed for the passage of Mr. Bigot, the Intendant,
with his suite ; in which vessel the proper accommodation shall be made for him,
and the persons he shall take with him: he shall likewise embark with him his
papers, which shall not be examined: his equipages, plate, baggage and those of
his suite: this vessel shall be victualled as before mentioned.—* Granted, with the
‘**same reserve as in the preceding article.”

ARTICLE XVI

The British General shall also order the necessary and most convenient vessels
to carry to I'rance M. de Longueuil, Governor of Trois Rivieres, the staff of the
colony, and the commissary of the Marine; they shall embark therein their
families, servants, baggage and equipages, and they shall be properly victualled,
during the passage, at the expense of His Britannic Majesty.—* Granted.”

ARTICLE XVII

The officers and soldiers, as well as of the land forces, as of the colony, and also
the marine oflicers and scamen, who are in the colony, shall be likewise embarked
for I'rance, and sufficient and convenient vessels shall be appointed for them.
I'he land and sea officers who shall be married, shall take with them their families,
and all of them shall have liberty to embark their servants and baggage. As to
the soldiers and seamen, those who are married shall take with them their wives
and children, and all of them shall embark their haversacks and baggage; these
vessels shall be properly and sufliciently victualled at the expense of His Britannic
Majesty.—* Granted.”

ARTICLE XVIII

The officers, soldiers and the followers of the troops, who shall have their
baggage in the fields, may send for it before they depart, without any hindrance
or molestation.—* Granted.”

ARTICLE XIX

An hospital ship shall be provided by the British General, for such of the
wounded and sick officers, soldiers and seamen as shall be in a condition to be
carried to France, and shall likewise be victualled at the expense of His Britannic
Majesty. Itshall be the same with regard to the other wounded and sick officers,
soldiers and sailors, as soon as they shall be recovered. They shall have liberty
to carry with them their wives, children, servants and baggage; and the said
soldiers and sailors shall not be solicited nor forced to enter into the service of
His Britannic Majesty.—* Granted.”
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ARTICLE XX

A Commissary and one of the King's Writers shall be left to take care of the
hospitals, and whatever may relate to the service of his most Christian Majesty.
—*“Granted.”

ARTICLE XXI

The British General shall also provide ships for carrying to France the officers
of the supreme council, of justice, police, admiralty, and all other officers, having
commissions or brevets from his most Christian Majesty, for them, their families,
servants and equipages, as well as for the other officers: and they shall likewise
be viclualled at the expense of His Britannic Majesty. They shall, however, be
at liberty to stay in the colony, if they think proper to settle their affairs, or to
wilhdraw to France whenever they think fit.—" Granted ; but if they have papers
“relating to the Government of the country, they are to be delivered up to us.”

ARTICLE XXII

If there are any military officers, whose affairs should require their presence in
Lhe colony till the next year, they shall have liberty to stay in it, after having
obtained the permission of the Marquis de Vaudreuil for that purpose, and with-
oul being reputed prisoners of war.—*¢ All those whose private affairs shall require
*1leir stay in the country, and who shall have the Marquis de Vaudreuil’s leave
“for so doing, shall be allowed to remain till their affairs are settled.”

ARTICLE XXIII

The commissary for the King’s provisions shall be at liberty to stay in Canada
Lill next year, in order to be enabled to answer the debts he has contracted in the
colony, on account of what he has furnished; but, if he should prefer to go to
France this year, he shall be obliged to leave, till next year, a person to transact
his business. This private person shall preserve, and have liberty to carry off, all
his papers, without being inspected. His clerks shall have leave to stay in the
colony or go to France; and in this last case, a passage and subsistence shall be
allowed them on board the ships of His Britannic Majesty, for them, their
families, and their baggage.—** Granted.”

ARTICLE XXIV

The provisions and other kind of stores, which shall be found in the magazines
of the commissary, as well in the towns of Montreal, and of the Three Rivers, as
in the country, shall be preserved to him, the said provisions belonging to him,
and not to the King; and he shall be at liberty to sell them to the French and
English.—" Everything that is actually in the magazines, destined for the use of
*the troops, is to be delivered to the British commissary, for the King’s forces.”

ARTICLE XXV

A passage to France shall likewise be granted, on board of His Britannic
Majesty’s ships, as well as victuals to such officers of the India company as shall
be willing to go thither, and they shall take with them their families, servants and
haggage. The chief agent of the said company, in case he should chuse to go to
France, shall be allowed to leave such person as he shall think proper till next
year, Lo settle the affairs of the said company, and to recover such sums as are
due Lo them. The said chief agent shall keep possession of all the papers belonging
Lo the said company, and they shall not be liable to inspection.—*‘ Granted.”

ARTICLE XXYVI

The said company shall be maintained in the property of the Ecarlatines and
Castors, which they may have in the town of Montreal ; they shall not be touched
under any pretence whatever, and the necessary licenses shall be given to the
Chief Agent, to send this year his Castors to France, on board His Britannic
Majesty’s ships, paying the freight on the same footing as the British would pay
it—‘ Granted, with regard to what may belong to the company, or to private
* persons ; but if his most Christian Majesty has any share in it, that must become
‘the property of the King.”
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ARTICLE XXVII

The free exercise of the Catholic, Apostolic, and Roman religion, shall subsist
entire, in such manner that all the states and the people of the towns and
countries, places and distant posts, shall continue to assemble in the churches,
and to frequent the sacraments as heretofore, without being molested in any
manner, directly or indirectly. These people shall be obliged, by the English
Government, to pay their priests the tithes, and all the taxes they were used to
pay under the Government of his most Christian Majesty.—** Granted, as to the
*“free exercise of their religion; the obligation of paying the tithes to the priests
**will depend on the King's pleasure.”

ARTICLE XXVIII

The Chapler, Priests, Curates and Missionaries shall continue, with an entire
liberty, their exercise and functions of cures, in the parishes of the towns and
countries.—" Granted.”

ARTICLE XXIX

The Grand Vicars, named by the Chapter to administer to the diocese during
the vacancy of the Episcopal See, shall have liberty to dwell in the towns or
country parishes, as they shall think proper. They shall at all times be free to
visit the different parishes of the Diocese with the ordinary ceremonies, and
exercise all the jurisdiction they exercised under the French Dominion. They
shall enjoy the same rights in case of the death of the future Bishop, of which
mention will be made in the following article.—* Granted, except what regards
“the following article.”

ARTICLE XXX

If by the treaty of peace, Canada should remain in the power of His Britannic
Majesty, his most Christian Majesty shall continue to name the Bishop of the
colony, who shall always be of the Roman communion, and under whose authority
the people shall exercise the Roman religion.—'‘ Refused.”

ARTICLE XXXI

The Bishop shall, in case of need, establish new parishes, and provide for the
rebuilding of his Cathedral and his Episcopal palace; and, in the meantime, he
shall have the liberty to dwell in the towns or parishes, as he shall judge proper.
He shall be at liberty to visit his Diocese with the ordinary ceremonies, and
exercise all the jurisdiction which his predecessor exercised under the French
Dominion, save that an oath of fidelity, or a promise to do nothing contrary to
His Britannic Majesty's service, may be required of him.—* This article is com-
¢ prised under the foregoing.”

ARTICLE XXXII

The communities of nuns shall be preserved in their constitutions and privi-
leges; they shall continue to observe their rules, they shall be exempted from
lodging any military, and it shall be forbid to molest them in their religious
exercises, or to enter their monasteries: safe-guards shall even be given them, if
they desire them.—* Granted.”

ARTICLE XXXIII

The preceding article shall likewise be executed, with regard to the communi-
ties of Jesuits and Recollects and of the house of the priests of St. Sulpice at
Montreal; these last, and the Jesuits, shall preserve their right to nominate to
certain cura’cies and missions, as heretofore.—" Refused till the King’s pleasur
*‘be known.” :

ARTICLE XXXIV

All the communities, and all the priests, shall preserve their moveables, the
property and revenues of the Seignories and other estates, which they possess in
the colony, of what nature soever they be ; and the same estates shall be preserved
in their privileges, rights, honours, and exemptions.—* Granted."

ARTICLE XXXV

If the Canons, Priests, Missionaries, the Priests of the seminary of the foreign
Missions, and of St. Sulpice, as well as the Jesuils, and the Recollects, chuse to
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go to France, a passage shall be granted them in His Britannic Majesty’s ships,
and they shall have leave to sell, in whole, or in part, the estates and moveables
which they possess in the colonies, either to the French or to the English, without
the least hindrance or obstacle from the British Government. They may take
with them, or send to France, the produce of what nature soever it be, of the said
goods sold, paying the freight as mentioned in the XXVIth article; and such of
the said Priests, who chuse to go this year, shall be victualled during the passage,
at the expense of His Britannic Majesty; and they shall take with them their
haggage.—* They shall be masters to dispose of their estates and to send the
“produce thereof, as well as their persons, and all that belongs to them, to
“ France.”

ARTICLE XXXVI

If by the treaty of peace, Canada remains to His Btitannic Majesty, all the
French, Canadians, Acadians, merchants and other persons who chuse to retire
to France, shall have leave to do so from the British General, who shall procure
them a passage: and nevertheless, if, from this time to that decision, any French
or Canadian merchants or other persons, shall desire to go to France, they shall
likewise have leave from the British General. Both the one and the other shall
take with them their families, servants, baggage.—*‘ Granted.”

ARTICLE XXXVII

The Lords of Manors, the Military and Civil officers, the Canadians as well in
the towns as in the country, the French settled, or trading, in the whole extent
of the colony of Canada, and all other persons whatsoever, shall preserve the
entire peaceable property and possession of the goods, noble and ignoble, move-
able and immoveable, merchandises, furs and other effects, even their ships;
they shall not be touched, nor the least damage done to them, on any pretence
whatever. They shall have liberty to keep, let or sell them, as well to the
French as to the British; to.take away the produce of them in bills of exchange,
furs, specie or other returns, whenever they shall judge proper to go to France,
paying their freight, as in the XXVIth article. They shall also have the furs
which are in the posts above, and which belong to them, and may be on the way
to Montreal ; and, for this purpose, they shall have leave to send, this year, or the
next, canoes fitted out, to fetch such of the said furs as shall have remained in
those posts.—" Granted, as in the XXVIth article.”

ARTICLE XXXVIII

All the people who have left Acadia, and who shall be found in Canada, in-
cluding the frontiers of Canada on the side of Acadia, shall have the same treat-
ment as the Canadians, and shall enjoy the same privileges—* The King is to
“dispose of his ancient subjects: in the meantime, they shall enjoy the same
‘“privileges as the Canadians.”

ARTICLE XXXIX

None of the Canadians, Acadians or French, who are now in Canada, and on
the frontiers of the colony, on the side of Acadia, Detroit, Michillimaquinae, and
other places and posts of the countries above, the married and unmarried soldiers,
remaining in Canada, shall be carried or transported into the British colonies, or
to Great Britain, and they shall not be troubled for having carried arms.—
“Granted, except with regard to the Acadians.”

ARTICLE XL

The savages or Indian allies of his most Christian Majesty, shall be maintained
in the lands they inhabit, if they chuse to remain there; they shall not be molested
on any pretence whatsoever, for having carried arms, and served his most
Christian Majesty ; they shall have, as well as the French, liberty of religion, and
shall keep their missionaries. The actual Vicars General, and the Bishop, when
the Episcopal See shall be filled, shall have leave to send to them new missionaries
when they shall judge it necessary.—"* Granted, except the last article, which has
“been already refused.”

ARTICLE XLI

The French, Canadians, and Acadians, of what state and condition soever,
who shall remain in the colony, shall not be forced to take arms against his most
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Christian Majesty, or his Allies, directly or indirectly, on any occasion whatso-
ever; the British Government shall only require of them an exact neutrality.—
“They hecome subjects of the King.”

ARTICLE XLII

The French and Canadians shall continue to be governed according to the
custom of Paris, and the laws and usages established for this country, and they
shall not be subject to any other imposts than those which were established under
the I'rench Dominions—* Answered by the preceding articles, and particularly
“by the last.”

ARTICLE XLIIL

The papers of the Government shall remain, without exception, in the power
of the Marquis de Vaudreuil and shall go to Irance with him. These papers shall
not be examined on any pretence whatsoever.—" Granted, with the reserve
“already made.”

ARTICLE XLIV

The papers of the Intendaney, of the offices of Comptroller of the Marine, of
the ancient and new treasurers of the King's magazines, of the offices of the
revenues and forges of St. Maurice, shail remain in the power of M. Bigot, the
Intendant; and they shall be embarked for France in the same vessel with him;
these papers shall not be examined.—* The same as in this article.”

ARTICLE XLV

The Registers, and other papers of the Supreme Council of Quebec, of the
Prévoté, and Admiralty of the said city; those of the Royal Jurisdictions of Trois
Rivieres and of Montreal; those of the Seignorial Jurisdiclions of the colony;
the minutes of the Acts of the Notaries of the towns and of the countries; and in
general, the acts, and other papers, that may serve to prove the estates and
fortunes of the citizens, shall remain in the colony, in the rolls of the jurisdictions
on which these papers depend.—* Granted.”

ARTICLE XLVI

The inhabitants and merchants shall enjoy all the privileges of trade, under
the same favours and conditions granted to the subjects of His Britannic Majesty,
as well as in the countries above, as the interior of the colony.—* Granted.”

ARTICLE XLVII

The negroes and panis of both sexes shall remain, in their quality of slave, in
the possession of the French and Canadians to whom they belong; they shall be
at liberty to keep them in their service in the colony, or to sell them; and they
may also continue to bring them up in the Roman religion.—* Granted, except
“those who shall have been made prisoners.”

ARTICLE XLVHI

The Marquis de Vaudreuil, the General and Staff Officers of the land forces, the
Governors and Staff Officers of the different places of the colony, the Military and
Civil Officers, and all other persons who shall Jeave the colony, or who are already
absent, shall have leave to name and appoint attornies to act for them, and in
their name in the administration of their effects, moveable and immoveable, until
the peace ; and, if, by the treaty between the two crowns, Canada does not return
under the French dominions, these officers, or other persons, or attornies for
them, shall have leave to sell their manors, houses, and other estates, their move-
ables and effects, etc., to carry away or send to France, the produce thereof,
either in bills of exchange, specie, furs or other returns, as is mentioned in the
XXXVIIth Article.—*Granted.”

ARTICLE XLIX

The inhabitants and other persons, who shall have suffered any damage in
their goods, moveable or immoveable, which remained at Quebec, under the faith
of the capitulation of that city, may make their representations to the British
Government, who shall render them due justice against the person to whom it
shall belong.—* Granted.”
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ARTICLE L, AND LAST

The present capitulation shall be inviolably executed in all its articles, and
boni fide, on both sides, notwithstanding any infraction, and any other pretence,
with regard to the preceding capitulations, and without making use of reprisals.
—*"“Granted.”

PosTtscrirT

ARTICLE LI

The British General shall engage, in case any Indians remain after the surrender
of this town, to prevent their coming into the towns, and that they do not, in any
manner, insult the subjects of his most Christian Majesty.—*‘ Care shall be taken
that the Indians do not insult any of the subjects of his most Christian Majesty.”

ARTICLE LII

The troops and other subjects of his most Christian Majesty, who are to go to
France, shall be embarked, at latest, fifteen days after the signing of the present
capitulation.—" Answered by the XIth Article.”

ARTICLE LII

The troops and other subjects of his most Christian Majesty, who are to go to
France, shall remain lodged and incamped in the town of Montreal, and other
posts which they now occupy, till they shall be embarked for their departure;
passports, however, shall be granted to those who shall want them, for the
different places of the colony, to take care of their affairs.—* Granted.”

ARTICLE LIV

All the officers and soldiers of the troops in the service of France, who are
prisoners in New Ergland; and who were taken in Canada, shall be sent back,
as soon as possible, to France, where their ransom or exchange shall be treated
of, agreeable to the cartel; and if any of these officers have affairs in Canada, they
shall have leave to come there.—* Granted.”

ARTICLE LV

As to the officers of the Militia, the Militia, and the Acadians, who are prisoners
in New England, they shall be sent back to their countries.
Done at Montreal, the 8th of September, 1760. )
“VAUDREUIL.”
Granted, except what regards the Acadians. Done in the camp before Montreal,
the 8th September, 1760.
‘ “ JEFFERY AMHERST."”

A\ !
TREATY OF PARIS, FEBRUARY 10, 17631

{Trans.: Shortt and Doughty.]

The definitive Trealy of Peace and Friendship befween His Britannick Majesty,
the-Most Christian King, and the King of Spain. Concluded at Paris the 10th day
of February, 1763. To which the King of Portugal acceded on the same day.

Article 1. There shall be a Christian, universal, and perpetual peace, as well
by sea as by land, and a sincere and constant friendship shall be re-established
between their Britannick, Most Christian, Catholick, and Most Faithful Majesties,
and between their heirs and successors, kingdoms, dominions, provinees, countries,
subjects, and vassals, of what quality or condition soever they be, without excep-
tion of places or of persons: So that the high contracting parties shall give the
greatest attention to maintain between themselves and their said dominions and
subjects this reciprocal friendship and correspondence, without permitting, on
either side, any kind of hostilities, by sea or by land, to be committed from hence-
forth, for any cause, or under any pretence whatsoever, and every thing shall be
carefully avoided which might hereafter prejudice the union happily re-estab-
lished, applying themselves, on the contrary, on every occasion, to procure for

! Only those articles of the Treaty have been printed which are essential to Canadian history.
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each other whatever may contribute to their mutual glory, interests, and advan-
tages, without giving any assistance or protection, directly or indirectly, to those
who would cause any prejudice to either of the high contracting parties: there
shall be a general oblivion of every thing that may have been done or committed
before or since the commencement of the war which is just ended.

11. The treaties of Westphalia of 1648; those of Madrid between the Crowns
of Great Britain and Spain of 1667, and 1670; the treaties of peace of Nimeguen
of 1678, and 1679 ; of Ryswick of 1697 ; those of peace and of commerce of Utrecht
of 1713; that of Baden of 1714; the treaty of the triple alliance of the Hague of
1717; that of the quadruple alliance of London of 1718; the treaty of peace of
Vienna of 1738; the definitive treaty of Aix la Chapelle of 1748 ; and that of
Madrid, between the Crowns of Great Britain and Spain of 1750: as well as the
treaties between the Crowns of Spain and Portugal of the 13th of February, 1668 ;
of the 6th of February, 1715; and of the 12th of February, 1761 ; and that of the
11th of April, 1713, between France and Portugal, with the guaranties of Great
Britain, serve as a basis and foundation to the peace, and to the present treaty:
and for this purpose they are all renewed and confirmed in the best form, as well
as all the general, which subsisted between the high contracting parties before the
war, as if they were inserted here word for word, so that they are to be exactly
observed, for the future, in their whole tenor, and religiously executed on all
sides, in all their points, which shall not be derogated from by the present treaty,
notwithstanding all that may have been stipulated to the contrary by any of the
high contracting parties: and all the said parties declare, that they will not suffer
any privilege, favour, or indulgence to subsist, contrary to the treaties ahove
confirmed, except what shall have been agreed and stipulated by the present
treaty.

IV. His Most Christian Majesty renounces all pretensions which he has hereto-
fore formed or might have formed to Nova Scotia or Acadia in all its parts, and
guaranties the whole of it, and with all its dependencies, to the King of Great
Britain: Moreover, his Most Christian Majesty cedes and guaranties to his said
Britannick Majesty, in full right, Canada, with all its dependencies, as well as the
island of Cape Breton, and all the other islands and coasts in the gulph and river
of St. Lawrence, and in general, every thing that depends on the said countries,
lands, islands, and coasts, with the sovereignty, property, possession, and all
rights acquired by treaty, or otherwise, which the Most Christian King and the
Crown of France have had till now over the said countries, lands, islands, places,
coasls, and their inhabitants, so that the Most Christian King cedes and makes
over the whole to the said King, and to the Crown of Great Bntain, and that in
the most ample manner and form, without restriction, and without any liberty
to depart from the said cession and guaranty under any pretence, or to disturb
Great Britain in the possessions above mentioned. His Britannick Majesty, on
his side, agrees to grant the liberty of the Catholick religion to the inhabitants of
Canada: he will, in consequence, give the most precise and most eflectual orders,
that his new Roman Catholick subjects may profess the worship of their religion
according to the rites of the Romish church, as far as the laws of Great Britain
permit. His Britannick Majesty farther agrees, that the French inhabitants, or
others who had been subjects of the most Christian King in Canada, may retire
with all safety and freedom wherever they shall think proper, and may sell their
estates, provided it be to the subjects of His Britannick Majesty, and bring away
their effects as well as their persons, without being restrained in their emigration,
under any pretence whatsoever, except that of debts or of criminal prosecutions:
The term limited for this emigration shall be fixed to the space of eighteen months,
to be computed from the day of the exchange of the ratification of the present
treaty.

V. The subjecls of France shall have the liberty of fishing and drying on a part
of the coasts of the Island of Newfoundland, such as it is specified in the XI1Ith
article of the trealy of Utrecht; which article is renewed and confirmed by the
present trealy, (except what relates to the island of Cape Breton, as well as to
the other islands and coasts in the mouth and in the gulph of St. Lawrence): And
His Britannick Majesty consentis to leave to the subjects of the Most Christian
King the liberty of fishing in the gulph of St. Lawrence, on condition that the
subjects of France do not exercise the said fishery but at the distance of three
leagues from all the coasts belonging to Greal Britain, as well those of the
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continent as those of the islands situated in the said gulph of St. Lawrence. And
as Lo what relates to the fishery on the coasts of the island of Cape Breton, out of
the said gulph, the subjects of the Most Christian King shall not be permitted to
exercise the said fishery but at the distance of fifteen leagues from the coasts of
the island of Cape Breton; and the fishery on the coasts of Nova Scotia or Acadia,
and every where else out of the said gulph, shall remain on the foot of former
treaties.

V1. The King of Great Britain cedes the islands of St. Pierre and Macquelon,
in full right, to his Most Christian Majesty, to serve as a sheller to the French
fishermen ; and his said Most Christian Majesty engages not to fortify the said
islands; to erect no buildings upon them but merely for the conveniency of the
{fishery ; and to keep upon them a guard of fifty men only for the police.

VII. In order to re-establish peace on solid and durable foundations, and to
remove forever all subject of dispute with regard to the limits of the British and
French territories on the continent of America; it is agreed, that, for the future,
the confines between the dominions of His Britannick Majesty and those of his
Most Christian Majesty in that part of the world, shall be fixed irrevocably by a
line drawn along the middle of the River Mississippi, from its source to the River
Iberville, and from thence, by a line drawn along the middle of this river, and the
lakes Maurepas and Pontchartrain to the sea; and for this purpose, the Most
Christian King cedes in full right, and guaranties to His Britannick Majesty the
river and port of the Mobile, and every thing which he possesses, or ought Lo
possess, on the left side of the River Mississippi, except the town of New Orleans
and the island in which it is situated, which shall remain to France, provided that.
the navigation of the River Mississippi shall be equally free, as well to the subjects
of Great Britain, as to those of France, in its whole breadth and length, from its
source to the sea, and expressly that part which is between the said island of
New Orleans and the right bank of that river, as well as the passage both in and
out of ils mouth: It is farther stipulated, that the vessels belonging to the subjects
of either nation shall not be stopped, visited, or subjected to the payment of any
duty whatsoever. The stipulations inserted in the IVth article, in favour of the
inhabitants of Canada, shall also take place with regard to the inhabitants of the
countries ceded by this article.

V111, The King of Great Britain shall restore to France the islands of Guada-
loupe, of Mariegalante, of Desirade, of Martinico, and of Belle-isle; and the
fortresses of these islands shall be restored in the same condition they were in
when they were conquered by the British arms, provided that His Britannick
Majesty’s subjects, who shall have settled in the said islands, or those who shall
have any commercial affairs to settle there or in other places restored to France
by the present treaty, shall have liberty to sell their lands and their estates, to
seltle their affairs, to recover their debts, and to bring away their effects as well
as Lheir persons, on board vessels, which they shall be permitted to send to the
said islands and other places restored as above, and which shall serve for this use
only, without being restrained on account of their religion, or under any other
pretence whatsoever, except that of debts or of criminal prosecutions: and for
this purpose, the term of eighteen months is allowed to His Britannick Majesty’s
subjects, to be computed from the day of the exchange of the ratifications of the
present treaty; but, as the liberty granted to His Britannick Majesty’s subjects,
to bring away their persons and their effects, in vessels of their nation, may be
liable to abuses if precautions were not taken to prevent them; it has heen
expressly agreed between his Britannick Majesty and his Most Christian Majesty,
that the number of English vessels which have leave to go to the said islands and
places restored to France, shall be limited, as well as the number of tons of each
one; that they shall go in ballast ; shall set sail at a fixed time ; and shall make one
voyage only; all the effects belonging to the English being to be embarked at
the same time. It has been farther agreed, that his Most Christian Majesty shall
cause the necessary passports to be given to the said vessels; that, for the greater
security, it shall be allowed to place two French clerks or guards in each of the
said vessels, which shall be visited in the landing places and ports of the said
islands and places restored to France, and that the merchandize which shall be
found therein shall be confiscated. .

IX. The Most Christian King cedes and guaranties to his Britannick Majesty,
in full right, the islands of Grenada, and the Grenadines, with the same stipula-
tions in favour of the inhabitants of this colony, inserted in the IVth article for
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those of Canada: And the partition of the islands called neutral, is agreed and
fixed, so that those of St. Vincent, Dominico, and Tobago shall remain in full
right to Great Britain, and that of St. Lucia shall be delivered to France, to
enjoy the same likewise in full right, and the high contracting parties guaranty
the partition so stipulated. . . .

XVII. His Britannick Majesty shall cause to he demolished all the fortifica-
tions which his subjects shall have erected in the bay of Honduras, and other
places of the territory of Spain in that part of the world, four months after the
ratification of the present treaty: and his Catholick Majesty shall not permit his
Britannick Majesty’s subjects, or their workmen, to be disturbed or molested
under any pretence whatsoever in the said places, in their occupation of cutting,
loading, and carrying away logwood ; and for this purpose they may build with-
out hindrance, and occupy, without interruption, the houses and magazines
necessary for them, for their families, and for their effects: and his Catholick
Majesty assures to them, by this article, the full enjoyment of those advantages
and powers on the Spanish coasts and territories, as above stipulated, immedi-
ately afier the ratification of the present treaty.

XVIII. His Catholick Majesty desists, as well for himself as for his successors,
from all pretension which he may have formed in favour of the Guipuscoans,
and other his subjects, to the right of fishing in the neighbourhood of the island
of Newfoundland.

XIX. The King of Great Britain shall restore to Spain all the territory which
he has conquered in the island of Cuba, with the fortress of the Havannah; and
this fortress, as well as all the other fortresses of the said island, shall be restored
in the same condition they were in when conquered by his Britannick Majesty’s
arms, provided that his Britannick Majesty’s subjects who shall have settled in
the said island, restored to Spain by the present ireaty, or those who shall have
any commercial affairs to settle there, shall have liberty to sell their lands and
their estates, to settle their affairs, recover their debts, and to bring away their
effects, as well as their persons, on hoard vessels which they shall be permitted
to send to the said island restored as above, and which shall serve for that use
only, without being restrained on account of their religion, or under any other
pretence whatsoever, except that of debts or of criminal prosecutions: And for
this purpose, the term of eighteen months is allowed to his Britannick Majesty’s
subjects, to be computed from the day of the exchange of the ratifications of the
present treaty: but as the liberty granted to his Britannick Majesty’s subjects,
to bring away their persons and their effects, in vessels of ‘their nation, may be
liable to abuses if precautious were not taken to prevent them; it has been ex-
pressly agreed between his Britannick Majesty and his Catholick Majesty, that
the number of English vessels which shall have leave to go to the said island
restored to Spain shall be limited, as well as the number of tons of each one; that
they shall go in ballast; shall set sail at a fixed time ; and shall make one voyage
only; all the effects belonging to the English being to be embarked at the same
time: it has been farther agreed, that his Catholick Majesty shall cause the
necessary passports to be given to the said vessels; that for the greater security,
it shall be allowed to place two Spanish clerks or guards in each of the said vessels,
which shall be visited in the landing places and ports of the said island restored
to Spain, and that the merchandize which shail be found therein shall be con-
fiscated. .

XX. In consequence of the restitution stipulated in the preceding article, his
Catholick Majesty cedes and guaranties, in full right, to his Britannick Majesty,
Florida, with Fort St. Augustin, and the Bay of Pensacola, as well as all that
Spain possesses on the continent of North America, to the East or to the South
East of the River Mississippi. And, in general, every thing that depends on the
said countries and lands, with the sovereignty, property,- possession, and all
rights, acquired by treaties or otherwise, which the Catholick King and the
Crown of Spain have had till now over the said countries, lands, places, and their
inhabitants; so that the Catholick King cedes and makes over the whole to the
said King and to the Crown of Great Britain, and that in the most ample manner
and form. His Britannick Majesty agrees, on his side, to grant to the inhabitants
of the countries above ceded, the\(lii_lé%gg_gm&cm_gy_ck religion: he will, conse-
quently, give the most express an e most effectual orders-that his new Roman
Catholic subjects may profess the worship of their religion according to the rites
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' of the Romish church, as far as the laws of Great Britain permit. His Britannick
 Majesly farther agrees, that the Spanish inhabitants, or others who had been
- subjects of the Catholick King in the said countries, may retire, with all safety
. and freedom, wherever they think proper; and may sell their estates, provided
it be to his Britannick Majesty’s subjects, and bring away their effects, as well
as their persons, without being restrained in their emigration, under any pretence
whatsoever, except that of debts, or of criminal prosecutions: the term limited
for this emigration being fixed to the space of eightcen months, to be computed
from the day of the exchange of the ralifications of the present treaty. It is
morcover stipulated, that his Catholick Majesty shall have power {o cause all
the effects that may belong to him, to be brought away, whether it be artillery
or other things.

NXIIL Ali the papers, letlers, documents, and archives, which were found in
the countries, territories, towns and places that are restored, and those belonging
to the countries ceded, shall be, respectlively and bond fide, delivered, or furnished
al the same time, if possible, that possession is taken, or, at latest, four months
after the exchange of the ralifications of the present treaty, in whatever places
the said papers or documents may be found.

- .

VIl

THE ROYAL PROCLAMATION, 7 OCTOBER, 1763

[Trans.: Shorlt and Doughty.]
George R.

WHEREAS WE have taken into Our Royal Consideration the extensive and
valuable Acquisitions in America, secured to our Crown by the late Definitive
Trealy of Peace concluded at Paris, the 10th day of February last; and being
desirous that all Our loving Subjects, as well of our Kingdom as of our Colonies
in America, may avail themselves with all convenient Speed, of the great Benefits
and Advantages which must accrue therefrom to their Commerce, Manufactures,
and Navigation, We have thought fit, with the Advice of our Privy Council, to
issue this our Royal Proclamation, hereby to publish and declare to all our
loving Subjects, that we have, with the Advice of our Said Privy Council, granted
our Letters Patent, under our Great Seal of Great Britain, to erect, within the
Countries and Islands ceded and confirmed to Us by the said Treaty, Four dis-
tinct and separate Governments, styled and called by the names of Quebec,
East I'lorida, West Florida and Grenada, and limited and bounded as follows, viz.:

First—The Government of Quebec, bounded on the Labrador Coast by the
River St. John, and from thence by a Line drawn from the Head of that River
through the Lake St. John, to the South end of the Lake Nipissim; from whence
the said Line, crossing the River St. Lawrence, and the Lake Champlain, in 45.
Degrees of North Latitude, passes along the High Lands which divide Lhe Rivers
thal empty themselves into the said River St. Lawrence from those which fall
into the Sea; and also along the North Coast of the Baye des Chaleurs and the
Coast of the Gulph of St. Lawrence to Cape Rosieres, and from thence crossing
the Mouth of the River St. Lawrence by the West End of the Island of Anticosti,
terminates at the aforesaid River of St. John.

Secondly—The Government of East Florida, bounded to the Westward by the
Gulph of Mexico and the Apalachicola River, to the Northward by a Line drawn
from that part of the said River where the Chatahouchee and Flint Rivers meet,
to the source of St. Mary’s River, and by the course of the said River to the
- Allantic Ocean; and to the Eastward and Southward by the Atlantlic Ocean and
the Gulph of Florida, including all islands within Six Leagues of the Sea Coast.

Thirdly—The Government of West Florida, bounded to the Southward by the
Gulph of Mexico, including all Islands within Six Leagues of the Coast, from the
River Apalachicola to Lake Pontchartrain; to the Westward by the said Lake,
the Lake Maurepas, and the River Mississippi; to the Northward by a line drawn
due East from that part of the River Mississippi which lies in 31 Degrees North
Latitude, to the River Apalachicola or Chatahouchee; and to the Eastward by
the said River.

Fourthly—The Government of Grenada, comprehending the Island of that
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name, together with the Grenadinces, and the Islands of Dominico, St. Vincent'’s,
and Tobago.

And to the end that the open and free Fishery of our Subjects may be extended
to and carried on upon the Coast of Labrador, and Lthe adjacent Islands, We have
thought fit, with the advice of our said Privy Council, to put all that Coast, from
the River St. John’s to the Hudson'’s Streights, together with the Islands of
Anticosti and Madelaine, and all other smaller Islands lying upon the said Coast,
under the care and Inspectlion of our Governor of Newfoundland.

We have also, with the advice of our Privy Council, thought fit to annex the
Islands of St. John’s and Cape Breton, or Isle Royale, with the lesser Islands
adjacenl thereto, to our Government of Nova Scotia.

We have also, with the advice of our Privy Council aforesaid, annexed to our
Province of Georgia, all the Lands lying between the Rivers Alatamaha and
St. Mary’s.

And whereas it will greatly contribule to the speedy settling our said new
Governments, that our loving subjects should be informed of our Paternal care,
for the security of the Liberties and Properties of those who are and shall hecome
Inhabilants thereof, We have thought fit to publish and declare, by this Our
Proclamation, thal We have, in the Lelters Patent under our Great Seal of Great
Brilain, by which the said Governments are constituted, given express Power and
Dircction to our Governors of our Said Colonies respectively, that so soon as the
state and circumstances of the said Colonies will admit thereof, they shall,
with the Advice and Consent of the Members of our Council, summon and call
General Assemblies within the said Governments respectively, in such Manner
and FForm as is used and directed in those Colonies and Provinces in America
which are under our immediate Government ; and We have also given Power lo
the said Governors, wilh the consent of our Said Councils, and the Representa-
tives of the People, so to be summoned as aforesaid, to make, constitute, and
ordain Laws, Statutes, and Ordinances for the Public Peace, Welfare and good
Government of our said Colonies, and of the People and Inhabitants thereof, as
near as may be agrecable to the Laws of England, and under such Regulations
and restrictions as are used in other Colonics; and in the mean time, and until
such Assemblies can be called as aforesaid, all Persons Inhabiting in or resorting
to our Said Colonies may confide in our Royal Protection for the Enjoyment of
the Benefit of the Laws of our Realm of England; for which Purpose We have
given Power under our Great Scal to the Governors of our said Colonies respec-
tively to erect and conslitute with the Advice of our said Councils respectively,
Courts of Judicature and public Justice within our said Colonies for hearing and
determining all Causes, as well Criminal as Civil, according to Law and Equity,
and as near as may be agrecable to the Laws of England, with Liberty to all
Persons who may think themselves aggrieved by the Sentences of such Courts,
in all Civil Cases, to appeal, under the usual Limitalions and Restrictions, to Us
in our Privy Council.l

We have also thought fit, with the advice of our Privy Council as aforesaid,
to give unto the Governors and Councils of our said Three new Colonies, upon
the Continent full Power and Authority to settle and agree with the Inhabitants
of our said new Colonies or with any cther Persons who shall resort thereto, for
such Lands, Tenements and Hereditaments, as are now or hereafler shall be in
our Power to dispose of; and them to grant to any such Person or Persons upon
such Terms, and under such moderate Quit-Rents, Services and Acknowledge-
ments, as have been appointed and settled in our other Colonies, and under such
other Conditions as shall appear to us to be necessary and expedient for the Advan-
tage of Lhe Grantees, and the Improvement and settlement of our said Colonies.

And Whereas, We are desirous, upon all occasions, to testify our Royal Sense
and approbalion of the Conduct and bravery of the Officers and Soldiers of our
Armies, and to reward the same, We do hereby command and impower our
Governors of our said Three new Colonies, and all other our Governors of our
several Provinces on the Continent of North America, to grant without Fee or
Reward, to such reduced Officers as have served in North America during the
late War, and to such Private Soldiers as have been or shall be disbanded in
America, and are aclually residing there, and shail personally apply for the same,
the following Quantities of Lands, subject, at the Expiration of Ten Years, to

! For a contemporary comment on this section, see below, No. XXII.
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the same Quit-Rents, as other Lands are subject to in the Province within which
they are granted, as also subject to the same Conditions of Cultivation and
Improvement, viz.:

To every Person having the Rank of a IField Officer . 5,000 Acres

To every Captain . . . . . 3,000 Acres
To every Subaltern or Staft Omcel . . . . 2,000 Acres
To every Non-Commission Officer . . . . 200 Acres
To every Private Man . . 50 Acres

We do likewise authorize and requu'e the Governors and Commanders in Chief
of all our said Colonies upon the Continent of North America to grant the like
Quantities of Land, and upon the same conditions, to such reduced Oflicers of
our Navy of like Rank as served on board our Ships of War in North America at
the lime of the Reduction of Louisbourg and Quebec in the late War, and who
shall personally apply to our respective Governors for such Grants.

And whereas il is just and reasonable, and essential to our Interests, and Llie
Security of our Colonies, that the several Nations or Tribes of Indians with
whom We are connecled, and who live under our Protection, should not be
molested or disturbed in the Possession of such Parts of our Dominions and
Territories as, not having been ceded to or purchased by Us, are reserved to
them, or any of them, as their Hunting Grounds.-—\We do therefore, with the
Advice of our Privy Council, declare it to be our Royal Will and Pleasure, that
no Governor or Commander in Chief in any of our Colonies of Quebec, East
Florida, or West Florida, do presume, upon any Pretence whatever, to grant
Warrants of Survey, or pass any Patents for Lands beyond the Bounds of their
respective Governments, as described in their Commissions; as also that no
Governor, or Commander in Chief in any of our other Colonies or Plantations in
America do presume for the present, and until our further Pleasure be known,
to grant Warrants of Survey, or pass Patents for any Lands beyond the Heads
or Sources of any of the Rivers which fall into the Atlantic Ocean from the West
and North West, or upon any Lands whatever, which, not having been ceded
to or purchased by Us as aforesaid, are reserved o the said Indians, or any of them.

And we do further declare it to be Our Royal Will and Pleasure, for the present
as aforesaid, to reserve under our Sovereignty, Protection and Dominion, for the
use of the said Indians, all the Lands and Territories not included within the
Limits of Our said Three new Governments, or within the Limits of the Territory
granted to the Hudson’s Bay Company, as also all the Lands and Territories
lying to the Westward of the Sources of the Rivers which fall into the Sea from
the West and North West as aforesaid;

And We do hereby strictly forbid, on Pain of our Displeasure, all our loving
Subjects from making any Purchases or Settlements whatever, or taking Posses-
sion of any of the Lands above reserved, without our especial leave and Licence
for that purpose first obtained.

And, We do further strictly enjoin and require all Persons whatever who have
either wilfully or inadvertently seated themselves upon any Lands within the
Counlries above described, or upon any other Lands which, not having been
ceded to or purchased by Us, are still reserved to the said Indians as aforesaid,
forthwith to remove themselves from such settlements.

And whereas great Frauds and Abuses have been committed in purchasing
Lands of the Indians to the great Prejudice of our Interests and to the great
Dissatisfaction of the said Indians; in order therefore, to prevent such Irregu-
larities for the future, and to the end that the Indians may be convinced of our
Justice and determined Resolution to remove all reasonable Cause of Discontent,
We do, with the Advice of our Privy Council, strictly enjoin and require, that no
private Person do presume to make any Purchase [rom the said Indians of any
Lands reserved to the said Indians, within those parts of our Colonies where,
We have thought proper to allow Settlement; but that, if at any Time any of
the said Indians should be inclined to dispose of the said Lands, the same shall
be Purchased only for Us in our Name, at some public Meeting or Assembly of
the said Indians, to be held for that Purpose by the Governor or Commander in
Chief of our Colony respectively within which they shall lie; and in case they
shall lie within the limits of any Proprietary Government, they ‘shall be purchased
only for the Use and in the name of such Propnetanes, conformable to such
Directions and Instructions as we or they shall think proper to give for that
Purpose; And we do, by the Advice of our Privy Council, declare and enjoin,
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that the Trade with the said Indians shall be free and open to all our Subjects
whatever, provided that every Person who may incline to Trade with the said
Indians do take out a Licence for carrying on such Trade from the Governor or
the Commander in Chief of any of Our Colonies respectively where such Person
shall reside, and also give Security to observe such Regulations as We shall at
any Time think fit, by ourselves or by our Commissaries to be appointed for this
Purpose, to direct and appoint for the Benefit of the said Trade:

And we do hereby authorize, enjoin, and require the Governors and Com-
manders in Chief of all our Colonies respectively, as well those under Our imme-
diate Government as those under the Government and Direction of Proprietaries,
to grant such Licences without Fee or Reward, taking especial Care Lo insert
therein a Condition, that such Licence shall be void, and the Security forfeited
- in case the Person to whom the same is granted shall refuse or neglect to observe
such Regulalions as We shall think proper to prescribe as aforesaid.

And we do further expressly enjoin and require all Officers whatever, as well
Military as those Employed in the Management and Direction of Indian Affairs,
wilhin the Territories reserved as aforesaid for the use of the said Indians, to
seize and apprehend all Persons whatever, who standing charged with Treason,
Misprisions of Treason, Murders, or other FFelonies or Misdemeanors, shall fly
from Justice and take Refuge in the said Territory, and to send them under a
proper guard to the Colony where the Crime was committed of which they sland
accused, in order to take their Trial for the same.

Given at our Court at St. James’s, the 7th Day of October, 1763, in the Third
Year of our Reign.!

GOD SAVE THE KING

! On the Proclamation see Alvord, 0. W., ‘ The Proclamation of 1763 (Michegan Ilistorical Society's
Publications, vol. 36. pp. 40 f£.); The Mississipi Valley in British Politics (2 vols., Cleveland, 1917).
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During the Third Period the government was carried on by a loose
interpretation of the Proclamation of 1763 and by various instructions
given Lo the governors. Cf the latter only those are printed which
are of imporlance. The constitutional arrangement, pending the giving
of representative institutions, was almost similar to that in a ‘crown
colony’.

From the very beginning of this period difficulties began. The
presence of British settlers in Canada alien to the Canadians in race,
specch, and religion complicated the situation. They took up a posi-
tion of superiority which irritated Murray and Carleton. Their
demands for a strict interpretation of the Proclamation of 1763 in
connexion with law and justice, and for a house of assembly in which
the Canadians should not be represented, fill the documents of the
period. In this section are printed documents which illustrate various
atlempts (i) to interpret the Proclamation of 1763; (ii) to obtain a
house of assembly ; and (iii) several dispatches are added which throw
light on the chaotic state of the administration of law and on the
general difficulties with which the officials met in carrying on the
government. Out of these difficulties came efforts to improve condi-
tions. Ordinances and various reports to the British government
illustrate these efforts. The period closes with the debates on the
Quebec Act, which received the royal assent on June 22, 1774. From
these debates liberal selections have been made.

I'or carefully documented accounts of the period see Chester Martin,
Empire and Commonuwealth, pp. 94 fi. (Oxford, 1929), and A. L. Burt,
‘The Problem of Government, 1760-1774,” in Cambridge Hislory of the
British Empire, vol. vi, ch. vi (Cambridge, 1930).






VIII

INSTRUCTIONS TO GOVERNOR MURRAY, 7 DECEMBER, 17631

[Trans.: Shortt and Doughty.]
George R.
Instructions to Our Trusty and Wellbeloved James Murray, Esq., Our Captain
General and Governor in Chief in and over our Province of Quebec in
(1..S.) America, and of all our Territories dependent thereupon. Given at Our
Court of St. James’s the seventh Day of December, 1763, in the Fourth
Year of Our Reign.

1. With these Our Instructions You will receive Our Commission under Our
Great Seal of Great Britain, constituling You Our Captain General and Governor
in Chief in and over Our Province of Quebec in America, bounded on the Labrador
Coast by the River St. John, and from thence by a Line drawn from the Head
of that River through the Lalke St. John to the South End of the Lake Nipissin;
from whence the said Line crossing the River St. Lawrence and the Lake Cham-
plain in forty five Degrees of North Latitude, passes along the High Lands, which
divide the Rivers that empty themselves into the said River St. Lawrence, from
those which fall into the Sea; and also along the North Coast of the Baye des
Chaleurs and the Coast of the Gulph of St. Lawrence to Cape Rosieres, and from
thence crossing the Mouth of the River St. Lawrence by the West End of the
fsland of Anticosti, terminates at the aforesaid River of St. John: You are there-
fore to take upon You the Execution of the Office and Trust We have reposed
in You, and the Administration of Government, and to do and execute all Things
in due manner that shall belong to your Command, according to the several
Powers and Authorities of Qur said Commission under Our Great Seal of Great
Britain, and these Our Instructions to You, or according to such further Powers
and Instructions as shall at any Time hereafter be granted orf appointed You
under Our Signet and Sign Manual, or by Our Order in Our Privy Council.

2. And You are, with all due Solemnity, to cause Our said Commission to be
published at Quebec, which We do appoint to be the Place of your Residence and
the principal Seat of Government, in the Districts of Montreal and Trois Rivieres,
and in such other parts of your Government as You shall think necessary and
expedient, as soon as possible ; which being done, You are in the next place to
nominate and establish a Council for Our said Province, to assist You in the
Administration of Government, which Council is, for the present, to be composed
of the Persons, Whom We have appointed to be Our Lieutenant Governors of
Montreal and Trois Rivieres, Our Chief Justice of Our said Province, and the
Surveyor General of Our Customs in America for the Northern District, and
Eight other Persons to be chosen by You from amongst the most considerable
of the Inhabitants of, or Persons of Property in Our said Province ; which Persons
so nominated and appointed by You as aforesaid, (Five of which We do hereby
appoint to be a Quorum), are to be Our Council for Our said Province, and to
have and enjoy all the Powers, Privilege and Authority usually exercised and
enjoyed by the Members of Our Councils in Our other Plantations, and also such
others as are contained in Our said Commission under Our Great Seal of Great
Britain, and in these Our Instructions to You; and they shall meet together at
such Time or Times, Place or Places, as You, in your Discretion, shall think
necessary and expedient: It is nevertheless Our Will and Pleasure, that the said
Chief Justice, or Surveyor General of Our Customs, shall not be capable of taking
the Administration of the Government upon the Death or Absence of You Our
Governor, or the Commander in Chief for the Time Being.

3. And You are forthwith to call Our said Council together, or such of them
as can be conveniently assembled, and to cause Our said Commission to You to
be read at such Meeling; which being done, You shall then take yourself, and
also administer Lo Our Lieutenant Governors respectively, and to the Members
of Our said Council, the Oaths mentioned in an Act, passed in the first Year of

! Murray's commission as civil governor was dated November 21, 1763. He did not take up his new
position, however, till August, 1764, Doubtless this delay was due to the provisions of the fourth
section of the peace of Paris (g.2.).
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the Reign of His Majesty King George the First, intituled, “An Act for the
* further Security of His Majesty's Person and Government, and the Succession
‘of Lhe Crown in the Heirs of the late Princess Sophia, being Protestants, and
‘“for extinguishing the Hopes of the pretended Prince of Wales, and his open and
‘‘seeret Abettors;’—as also Lo make and subscribe, and cause them to make and
subscribe, the Declaration mentioned in an Act of Parliament made in the
Twenty fifth Year of the Reign of King Charles the Second, intituled, *“An Act
*for preventing Dangers which may happen from Popish Recusants.”” And You
and every one of Them are likewise to take an Oath for the due Execution of
your and their Places and Trusts, with regard to your and their equal and
impartial Administration of Justice;—and You are also to take the Oath required
by an Act passed in the seventh and eighth Years of the Reign of King William
the Third to be taken by Governors of Plantations, to do their utmost that the
Laws relating to the Plantations be observed.

4. And You are forthwith to transmit unto Our Commissioners for Trade
and Plantations, in order to be laid before Us for Our Approbation or Disallow-
ance, the Names of the Members of the Council so to be appointed by You, as
aforesaid; asalso a list of the Names and Characters of Eight other Persons in
Our said Province, whom You judge properly qualified to serve in that Station;
to the End that, if any of the Persons appointed by You, as aforesaid, shall not
be approved and confirmed by Us, under Our Signet and Sign Manual, the Place
or Places of such Persons so disapproved may be forthwith supplied from the
said List, or otherwise, as We shall think fit. . . .

9. You are forthwith to communicate such and so many of these Our Instruc-
tions to Our said Council, wherein their Advice and Consenl. are mentioned to
be requisite; as likewise all such others, from time to time, as You shall find con-
venient for Our Service to be imparted to them.

10. You are to permit the Members of Our said Council to have and enjoy
Freedom of Debate and Votie, in all affairs of public Concern that may he debated
in Council.

11. And whereas it is directed, by Our Commission to You under Qur great
Seal, that so soon as the Situation and Circumstances of Our said Province will
admit thereof, you shall, with the Advice of Our Council, summon and call a
General Assembly of the Freeholders in Our said Province; You are therefore,
as soon as the more pressing Affairs of Government will allow to give all possible
attention to the carrying this important Object into Execution: But, as it may
be impracticable for the present to form such an Establishment, You are in the
mean time to make such Rules and Regulations, by the Advice of Our said
Council, as shall appear to be necessary for the Peace, Order and good Govern-
ment of Our said Province, taking Care that nothing be passed or done, that shall
any ways tend to effect the Life, Limb or Liberty of the Subject, or to the im-
posing any Duties or Taxes: and that all such Rules and Regulations be trans-
mitted to Us, by the first Opportunity after they are passed and made, for Our
Approbation or Disallowance. And it is Our Will and Pleasure, that when
an Assembly shall have been summoned and met, in such manner as You,
in your Discretion, shall think most proper, or shall be hereafter directed
and appointed, the following Regulations be carefully observed in the framing
and passing all such Laws, Statutes and Ordinances as are to be passed by You,
with the Advice and Consent of Our said Council and Assembly; viz.:

That the Style of Enacting the said Laws, Statutes and Ordinances be by the
Governor, Council and Assembly and no other ;—

That each different Matter be provided for by a different Law, without includ-
ing in one and the same Act such Things as have no proper Relation to each
other;—

That no Clause be inserted in any Act or Ordinance, which shall be foreign to
what the Title of it imports; and that no perpetual Clause be part of any tem-
porary Law ;—

That ne Law or Ordinance whatever be suspended, altered, continued, revived
or repealed by general Words; but that the Title and Date of such Law or
Ordinance be particularly mentioned in the enacting part ;—

That no Law or Ordinance, respecting private Property, be passed without a
Clause suspending its Execution, until Our Royal Will and Pleasure is known;
nor without a saving of the Right of Us, Our Heirs and Successors, and of all
Bodies politic and corporate, and of all other Persons, except such as are men-
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tioned in the said Law or Ordinance, and those claiming by, from, and under
them ; and before such Law or Ordinance is passed, Proof must be made before
You, in Council, and entered in the Council Books, that Public Notification was
made of the Party’s Intention to apply for such Act in the several Parish Churches,
where the Lands in Question lie, for three Sundays at least successively hefore
any such Law or Ordinance shall be proposed; and You are to transmit, and
annex to the said Law, or Ordinance, a Certificate under your hand, that the
same passed through all the Forms abovementioned ;—

That in all Laws or Ordinances for levying Money, or imposing Fines, Ior-
feitures or Penalties, express mention be made, that the same is granted or
reserved to Us, our Heirs and Successors, for the publie Uses of the said Province,
and the Support of the Government thereof, as by the said Law, or Ordinance
shall be directed; and that a Clause be inserted, declaring, that the Money
arising by the Operation of the said Law, or Ordinance shall be accounted for
unto Us in this Kingdom, and to Our Commissioners of Our Treasury, or Our
High Treasurer for the time being, and audited by Our Auditor General of Our
Plantations, or his Deputy ;—

That all such Laws, Statutes, and Ordinances be transmitted by You within
three Months after their passing, or sooner, if Opportunity offers, to Our Com-
missioners for Trade and Plantations: that they be fairly abstracted in the
Margents, and accompanied with very full and particular Observalions upon
each of them, that is to say, whether the same is introductive of a new Law,
declaratory of a former Law, or does repeal a Law then before in being; and You
are also to transmit, in the fullest manner the Reasons and Oceasion for enacting
such Laws, or Ordinances, together with fair Copies of the Journals of the Pro-
ceedings of the Council and Assembly, which You are to require from the Clerks
of the said Council and Assembly.

12. And to the end that nothing may be passed or done to the Prejudice of
the true Interests of this Our Kingdom, the just Rights of Us, Our Heirs and
Successors, or the Property of Our Subjects; it is Our express Will and Pleasure,
that no Law whatever, which shall in any wise tend to affect the Commerce or
shipping of this Kingdom, or which shall any ways relate to the Rights and
Prerogative of Our Crown, or the Property of Our Subjects, or which shall be
of an unusual or extraordinary Nature, be finally ratified and assented to by
You, until You shail have first transmitted a Draught of Such Law, and shail
have received Our Directions thereupon, unless You take care, that a Clause be
inserled, suspending and deferring the Execution thercof, until Our Pleasure is
known concerning the same.

13. And whereas Laws have formerly been enacted in several of Our Planta-
tions in America for so short a Time, that Our Royal Assent or Refusal thereof
could not be had before the Time, for which such Laws were enacted, did expire;
You shall not give your Assent to any Law, that shall be enacted for a less Time
than two Years, except in Cases of imminent Necessity, or immediate temporary
Expediency; and You shall not re-enact any Law, to which Our Assent shall
have been once refused, without express Leave for that purpose first obtained
fron Us, upon a full Representation by You to be made to Our Commissioners
for Trade and Plantations, in order to be laid before Us, of the Reasons and
Necessity for passing such Law; nor give your Assent to any Law for repealing
any other Law, which shall have passed in your Government, and shall have
received Our Royal Approbation, unless You take care that there be a Clause
inserted therein, suspending and deferring the Execution thereof, until Our
Fleasure shall be known concerning the same. . ..

15. And whereas the Members of several Assemblies in the Plantations have
frequently assumed to themselves Privileges no ways belonging to them, especi-
ally of being protected from Suits at Law during the Term they remain of the
Assembly, to the great Prejudice of their Creditors and the Obstruction of
Justice ; and some Assemblies have presumed to adjourn themselves at Pleasure,
without leave from Our Governor first obtained ; and Others have taken upon
them the sole framing of Money Bills, refusing to let the Council alter or amend
the same; all which practices are very detrimental to Our Prerogative ; If there-
fore You find, that the Members of the Assembly of Our Province of Quebec
insist upon any of the said Privileges, You are to signify to them that it is Our
express Will and Pleasure, that You do not allow any Protection to any Member
of the Council or Assembhly, further than in their Persons, and that only during
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the Sitting of Lhe Assembly; and that You do not allow them to adjourn them-
selves otherwise than de die in diem, except Sundays and Iloly-days, without
Leave from You, or the Commander in Chief for the time being, first obtained;
It is also Our further Pleasure, that the Council have the like Power of framing
Money Bills as the Assembly.

16. And whereas by Our aforesaid Commission under Our Great Seal of Great
Britain, You are authorized and impowered, with the Advice and Consent of
our Council, to constitute and appoint Courts of Judicature and Justice; it is
therefore our Will and Pleasure, that You do, as soon as Possible, apply your
Allention to these great and important Objects; and that, in forming the neces-
sary Establishments for this purpose, You do consider what has taken place in
this respect in Our other Colonies in America, more particularly in Our Colony
of Nova Scotia.l

17. And whereas it is for the Ease, Satisfaction and Benefit of all Our Subjects,
that Appeals should be allowed, in all Civil Causes, from the Courts in Our
Plantations; it is therefore Our Will and Pleasure, that, when the several Courts
and Offices necessary for the Administration of Juslice shall have been settled,
appointed and confirmed, in consequence of the Power vested in You by Our
Commission under Qur Great Seal and by these Our Instructions, You do, as near
as different Circumstances will admit, conform yourself to the Regulations pre-
scribed in the Instructions given to Our Governor of Nova Scotia in respect to
such Appeals, Copies of which Instructions are hereunto annexed.2

18. You are, with Lthe Advice and consent of Our Council in the Province under
your Government, Lo take especial Care to regulate all Salaries and IFees belonging
to Places, or paid upon Emergencies, that they may be within the Bounds of
Moderation, and that no Ixaction be made on any Occasion whatsoever, as also
that tables of all IFees be publickly hung up in all Places where such I'ees are to
be paid; and You are to transmit Copies of all such Tables of Fees Lo Our Com-
missioners for Trade and Plantations, in order to be laid before Us. . ..

20. You shall not appoint any Person to be a Judge or Justice of the Peace,
wilhoul the Advice and Consent of the Majority of the Members of Our Council,
present in Council ; nor shall You exccute yourself, or by Deputy, any of the said
Oflices; and it is Our further Will and Pleasure, that all Commissions, to be
granted by You, to any Person or Persons Lo be Judges or Juslices of the Peace,
or other necessary Officers, be granted during Pleasure only.

21. You shall not displace any of the Judges, Justices of Peace, or other Officers
or Ministers, without good and sufficient Cause which You shall signify in the
fullest and most distinct manner to Our Commissioners for Trade and Plantatlions,
in order to be laid before Us, by Lhe first Opportunity after such Removals.

22. And whereas frequent Complaints have heretofore heen made of great
Delays and undue Proceedings in the Courts of Justice in several of Our Planta-
tions, whereby many of Our good Subjects have very much suffered; and it
being of the greatest Importance to Our Service, and to the Welfare of Our
Plantations, that Justice be everywhere speedily and duly administered, and
thal all Disorders, Delays, and other undue Practices in the Administration there-
of, be effectually prevented; We do particularly require You to take especial
Care, that in all Courts, where You are authorized to preside, Justice be imparti-
ally administered; and that in ail other Courls, established within Our said
Province, all Judges, and other Persons thercin concerned, do likewise perform
their several Dulies without any Delay or Partiality.

23. You are to take Care, that all Writs be issued in Our Name throughout the
Province under your Government.

24. Whereas there are several Offices in Our Plantations granted under the
Great Seal of Greal Britain, and Our Service may be very much prejudiced by
reason of the Absence of the Patentees, and by their appointing Deputies not
fit to ofticiate in Lheir Stead ; You are therefore to inspect such of the said Offices
as are in the Province under your Government, and to enquire into the Capacily

! In carrying out this scheme Murray was aided by the fact that his attorney-general was George
Suckling, a member of the first Nova Scotian assembly, who had practiged law in the Nova Scotian
courts. Suckling and chief justice Willism Gregory drew up the ordinance of September 17, 1764
(No. IX), and on several subsequent oceasions Suckling assisted developments on the strength of his
knowledge of Nova Scotian precedents (e.g. Minutes of Legislative Council, A, October 23, November 6,
1764 February 26, 1765).

2 The 48th and 49th Articles of the instructions issned (o Lawrence, governor of Nova Scotia, and

dealing with appeals were enclosed for Murray's guidance. They are printed in Report of the Canadian
Archives, 1901, pp. 210 1.
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and behaviour of the Persons exercising them, and to report thereupon, to Our
Commissioners for Trade and Plantations, what you think f{it to be done or
altered in relation thereunto; and you are, upon the Mishehaviour of any of the
said Patentees or their Deputies, o suspend them from the Execution of their
Office, till You shall have represented the whole Matter unto Us, and received
Our Directions therein; and in case of the Death of any such Deputy, it is Our
express Will and Pleasure, that You take Care that the Person appointed to
execute the Place, until the Patentee can be informed thercof and appoint
another Deputy, do give sufficieni Security to the Patentee, or, in case of Suspen-
sion, to the Person suspended, to be answerable to him for the Profits aceruing
during such Interval by Death, or during Such Suspension, in case We shall thimk
fit to restore the Person Suspended to his Place again. It is nevertheless Our Will
and Pleasure, that the Person execuling the Place during such Interval by Death
or Suspension, shall, for his Encouragement, receive the same Profits as the
Person dead, or suspended did receive; And it is Our further Will and Pleasure,
that, in case of a Suspension of a Patentee, the Person appointed by you to
exercise the Office during such Suspension, shall receive a Moiety of the Profits
which would otherwise become due to such Patentee, giving Securily o such
Patentee to be answerable to him for the other Moiety, in case We shall think
fit to restore him to his Office again; And it is Our further Will and Pleasure,
that You do countenance and give all due Encouragement to all Our Patent
Officers in the Enjoyment of their legal and accustomed Fees, Rights, Privileges
and Emoluments, according to the true Intent and Meaning of their Patents. ...

28. And whereas We have stipulated, by the late Definitive Treaty of Peace
concluded at Paris the 10th Day of February, 1763, to grant the Liberty of the
Catholick Religion to the Inhabitants of Canada, and that We will consequently
give the most precise and most effectual Orders, that Our new Roman Calholick
Subjects in that Province may profess the Worship of their Religion, according
to the Rites of the Romish Chureh, as far as the Laws of Great Britain permil;
It is therefore Our Will and Pleasure, that you do, in all things regarding the said
Inhabitants, conform with greal Exactness to the Stipulations of the said Treaty
in this respect.

29. You are, as soon as possible, to summon the Inhabitants to meet togetier,
at such Time or Times, Place or Places, as you shall find most convenient, in
order to take the Oath of Allegiance, and make and subscribe the Declaration of
Abjuration mentioned in the aforesaid Act passed in the first Year of the Reign
of King George the First, for the further Security of His Majesty’s Person and
Government, and the Succession of the Crown in the Heirs of the Late Princess
Sophia, being Protestants, and for extinguishing the Hopes of the Prelended
Prince of Wales, and his open and secret Abettors; which Oath shall be ad-
ministered to them by such Person or Persons as you shall commissionale for such
Purpose ; and in case any of the said French Inhabitants shall refuse to take the
said Oath, and make and subscribe the Declaration of Abjuration, as aforesaid,
You are to cause them forthwith to deparl out of Our said Government.

30. And it is Our further Will and Pleasure, that all such Inhabitants, pro-
fessing the Religion of the Romish Church, do, at all such Meelings, or at such
other Time or Times as You shall think proper, and in the Manner you shall think
least alarming and inconvenient to the said Inhabitants, deliver in upon Oath
an exact Account of all Arms and Ammunition, of every Sort in their aclual
Possession, and seo, from time to time, of what they shall receive into their
Possession, as aforesaid.

31. You are as soon as possible Lo transmit to Us, by Our Commissioners for
Trade and Plantations, an exact and particular Account of the Nature and
Conslitution of the several Religious Communities of the Romish Church, their
Rights, Claims, Privileges and Properly, and also the Number, Situation and
Revenue of the several Churches heretofore established in Qur said Province,
togeLher with the Number of Priests or Curates officiating in such Churches.

32. You are not to admit of any Ecclesiastical Jurisdiction of the See of Rome,
or any other foreign Ecclesiastical Jurisdiction whatsoever in the Province under
yvour Government.!

33. And to the End that the Church of England may be established both in
Principles and Practice, and that the said Inhabitants may by Degrees be induced

! FFor the history of the carly ecclesiastica government of the Roman catholic church in British
Canada, see Gosselin, L' Eglise du Canada aprés la Conquéte (Quebec, 1916).
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to embrace the Protestant Religion, and their Children be brought up in the
Principles of it; We do hereby declare it to be Our Intention, when the said
Province shall have been accurately surveyed, and divided into Townships,
Districts, Precincts or Parishes, in such manner as shall be hereinafter directed,
all possible Encouragement shall be given to the erecting Protestant Schools in
the said Districts, Townships and Precincts, by settling, appointing and allotting
proper Quantities of Land for that Purpose, and also for a Glebe and Maintenance
for a Protestant Minister and Protestant School Masters; and you are to consider
and report to Us, by Our Commissioners for Trade and Plantations, by what
other Means the Protestant Religion may be promoted, established and encou-
raged in Our Province under your Government.

34. And You are to take especial Care, that God Almighty be devoutly and
duly served throughout your Government, the Book of Common Prayer, as by
Law established, read each Sunday and Holyday, and the blessed Sacrament
administered according to the Rites of the Church of England.

35. You are not to prefer any Protestant Minister to any Ecclesiastical
Benefice in the Province under your Government, without a Certificate from the
Right Reverend Father in God the Lord Bishop of London,?! of his being conform-
able to the Doctrine and Discipline of the Church of England, and of a good Life
and Conversation; And if any Person hereafter preferred to a Benefice shall
appear to you to give Scandal, either by his Doctrine or Manners, you are to use
the best Means for his Removal.

36. You are to give Orders forthwith, that every Orlthodox Minister within
your Government be one of the Vestry in his respective Parish; and that no
Vestry be held without him, exceptl in case of Sickness. or, after Notice of a
Vestry summoned, he omit to come.

37. And to the End that the Ecclesiastical Jurisdiction of the Lord Bishop of
London may take place in Our Province under your Government, as far as con-
veniently may be, We do think fit, that You give all Countenance and Encourage-
ment to the Exercise of the same, excepling only the Collating to Benefices,
granting Licences for Marriage, and Probates of Wills, which We have reserved
to You, Our Governor, and to the Commander in Chief of Our said Province for
the Time being.

38. And We do further direct, that no Schoolmaster who shall arrive in Our
said Province from this Kingdom, be henceforward permitted to keep School,
without the Licence of the said Lord Bishop of London; and that no other
Person now there, or that shall come from other Parts, shall be admitted to keep
School in your Government, without your Licence first obtained.

39. And You are o take especial Care, that a Table of Marriages, established
by the Canons of the Church of England, be hung up in all Places of publick
Worship, according to the Rites of the Church of England. . ..

41. And whereas it is stipulated by the aforesaid Treaty corcluded at Paris
the 10th day of February, 1763, that the French Inhabitants, or Others, who
have been Subjecls of the Most Christian King in Canada, may relire with all
Freedom and Safely wherever they shall think proper, and may sell their Estates,
provided it be to Our Subjects, and bring away their Effects, as well as their
Persons, without being restrained in their Emigration under any Pretence what-
sover, except that of Debts, or criminal Prosecution, and that the Time limiled
for the Emigration shall be fixed to the Space of Eighteen Months, to be computed
from the Day of the Exchange of the Ratifications of the Trealy ; You are there-
fore in all things to conform yourself to this Stipulation, and to take care, that
such of the French Inhabitants as intend to remove within the Time limited 2
be not obstructed or impeded, provided they do not sell their Estates to Others
than His Majesty’s Subjects, and that, so long as they remain under your Govern-
ment, they do in all things conform thereto in like manner as Our other Subjects.

42. And it is Our further Will and Pleasure, that all and every the French
Inhabitants in Our said Province, who are now possessed of Lands within the
said Province, in Virtue of Grants or Concessions made before the signing of the
Preliminary Articles of Peace on the third Day of November, 1762; do within
such limited Time as You in your Discretion shall think fit, register the several

3 For the history of the church of England in Canada, sec Mockridge, C. H., The Bishops of the Church
of England in Canada and Newfoundiend (1896).

2 For a discussion of the numbers who emigrated, sec Munro, W. B., T'he Seigniorial System in
Canada (Oxford, 1907).
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Grants or other Deeds or Titles, by which they hold or claim such Lands, in the
Seeretary’s Office; which said Grants, Deeds or other Tilles, shall be entered at
large in the said Office, so that the particular Quantity of Land, its Site and
Fxtent, the Conditions upon which it is granted, either as to Rents, Services, or
Cultivation, may appear fully and at length.

43. And in case it shall appear, upon a strict and accurate Examination of the
said Grants and Title Deeds, to be taken in such manner as You shall think
proper, that any of the Grantees, or Persons claiming Lands under such Grants
and Title Deeds, are in possession of more Land than is contained within such
tirants or other Concessions; or that the Terms and Conditions, upon which the
Lands were granted, have not been complied with, agreeable to what is stipulated
in such Grants or Concessions; It is Our Will and Pleasure, that you forthwith
represent the same to Us, by Our Commissioners for Trade and Plantations, to
the End that you may receive such Directions thereupon, as the Nature and Cir-
cumstances of the Case shall appear to require. . . .

61. And you are to inform yourself with the greatest Exactness of the Number,
Nature and Disposition of the several Bodies or Tribes of Indians, of the manner
of their Lives, and the Rules and Constitutions, by which they are governed or
regulated. And You are upon no Account to molest or disturb them in the
Possession of such Parts of thesaid Province, as they at present occupy or possess;
but Lo use the best means You can for conciliating their Affections, and uniting
them to our Government, reporting to Us by Our Commissioners for Trade and
Plantations, whatever Information you can collect with respect to these People,
and the whole of your Proceedings with them.

62. Whereas We have, by Our Proclamation dated the seventh day of October
in the Third year of Our Reign, strictly forbid, on pain of Our Displeasure, all
Our Subjects from making any Purchases or Settlements whalever, or taking
Possession of any of the Lands reserved to the several Nations of Indians, with
whom We are connected, and who live under Our Prctection, without Our
especial Leave for that Purpose {irst obtained ; It is Our express Will and Pleasure,
that you take the most effectual Care that Our Royal Directions herein be punctu-
ally complied with, and that the Trade with such of the said Indians as depend
upon your Government be carried on in the Manner, and under the Regulations
prescribed in Our said Proclamation.

63. You are to use your best Endeavours in improving the Trade of those
Parts, by settling such Orders and Regulations therein, with the Advice of Our
said Council, as may be most acceptable to the Generality of the Inhabitants.
And il is Our Express Will and Pleasure, that you do not, upon any Pretence
whatever, upon pain of Our highest Displeasure, give your Assent to any Law
or Laws for setting up any Manufactures and carrying on any Trades, which are
hurtful and prejudicial to this Kingdom; and that You do use your utmost
Endeavours to discourage, discountenance and restrain any Attempts which may
be made to set up such Manufactures, or establish any such Trades.

64. Whereas by the 5th and 6th Articles of the Treaty of Peace and Neutrality
in America, concluded hetween England and France the 6th—-16 Day of Novem-
ber, 1686, the Subjects and Inhabitants of each Kingdom are prohibited to trade
and fish in all Places possessed, or which shall be possessed by the other in
America ; and if any Ships shall be found trading contrary to the said Treaty,
upon due Proof the said Ships shall be confiscated ; but in case the Subjects of
either King shall be forced by Stress of Weather, Enemies, or other Necessity
into the Ports of the other in America, they shall be treated with Humanity and
Kindness, and may provide themselves with Victuals, and other Things necessary
for their Sustenance, and the Reparation of their ships, at reasonable Rates;
provided they do not break bulk, nor carry any Goods out of their Ships, ex-
posing them for Sale, nor receive any Merchandize on board, under Penalty
of Confiscation of Ship and Goods; It is therefore Our Will and Pleasure, that
You signify to Our Subjects under your Government the Purport and Intent
of the abovesaid two Articles; and that you take particular Care, that none of
the French Subjects be allowed to trade from their said Settlements to the
Province under your Government, or to fish upon the Coast thereof.

65. And it is Our Will and Pleasure, that You do not Dispose of any For-
feitures or Escheats to any Person, until the Sheriff, or other proper Officer, have
made Enquiry, by a Jury upon their Oaths, into the true Value thereof, nor until
you have transmitted to Our Commissioners of Our Treasury, and to Our Com-

E
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missioners for Trade and Plantations, a particular Account of such Forfeitures
and Escheats, and the Value thereof. And you are to take Care, that the Produce
of such Forfeitures and Escheats, in case We shall think proper to give You
Directions to dispose of the same, be duly paid to Our Treasurer or Receiver
General of Our said Province, and a full Account transmitted to Our Com-
missioners of Our Treasury, or Our High Treasurer for the Time being, and to
Our Commissioners for Trade and Plantations, with the Names of the Persons
to whom disposed. . . .

68. Whereas greal Inconveniences have happened herelofore by Merchant
Ships and other Vessels in the Plantations wearing the Colours borne by Our
Ships of War, under Pretence of Commissions granted to them by the Governors
of the said Plantations, and, by trading under those Colours, not only amongst
Our own Subjects, but also those of other Princes and States, and committing
divers Irregularitys, they may very much dishonour Our Service; For preventing
thercof You are to oblige the Commanders of all such Ships, to which you shall
grant Commissions, Lo wear no other Colours than such as are described in an
Order of Council of the seventh of January, 1730, in relation to Colours to be
worn by all Ships and Vessels, except Our Ships of War,

69. And whereas there have been great Irregularitys in the manner of granting
Commissions in the Plantalions to private Ships of War, You are to govern your-
self, whenever there shall be Occasion, according to the Commissions and In-
structions granted in this Kingdom; But you are not to grant Commissions of
Marque or Reprizal against any Prince or State, or their Subjects, in Amity with
Us, to any Person whatsoever, without Our special Command.

70. Whereas We have been informed that, during time of War, Our Enemies
have frequently got Intelligence of the State of Our Plantaiions by Letters from
private Persons to their correspondents in Greal Britain, taken on board Ships
coming from the Plantations, which has been of dangerous Consequence; Our
Will and Pleasure therefore is, that you signify to all Merchanls, Planters and
Others, that they be very caulious, in time of War, whenever that shall happen,
in giving any Accounts by Letters of the public State and Condition of Our
Province under your Government; And you are further to give Directions Lo all
Masters of Ships, or other Persons to whom you may entrust your Lelters, that
they pul such Letters into a Bag, with a suflicient weight to sink the same im-
mediately in Case of imminent danger from the Enemy; And vou are also to
let the Merchants and Planters know, how greatly it is for their Interests that
their Lelters should not fall into the Hands of the Enemy, and therefore that they
should give like Orders to Masters of Ships in reiation to Lheir Letters; And you
are further to advise all Masters of Ships, that they do sink all Letters, in case
of dangers, in the Manner before mentioned.

71. And whereas, in Time of War, the Merchants and Planters in Qur Planta-
Lions in America did correspond and trade with Our Enemies, and carry Intelii-
gence to them, to the greal Prejudice and Hazard of Our said Planlalions; You
are therefore by all possible Methods to endeavour Lo hinder such Trade and
Correspondence in Time of War.

72. And You are to report to Us, by Our Commissioners for Trade and Planta-
tions,—

What is the Nature of the Soil and Climate of the Province under your Govern-
ment, If it differs in these Circumstances from Our other Northern Colonies,
in what that DifTerence consists? And what beneficial Articles of Cominerce the
different Parls of it are capabhle of producing?

What Rivers there are, and of what Extent and Convenience to the Planters?

Whal are the principal Harbours; how situated, and of what Extent; and what
is the Depth of Water, and Nalure of the Anchorage in cach of them?

What Quantity of Land is now under actual improvement and Settlement?

What are the chief Articles of Produce and Culture ; the annual Amount of the
Quanlily of each; and upon what Tzrins and Conditions the Inhabitantls hold
their Lands, either of Cullivation, Fent, or Personal Service?

What is the Quantity, Nature and Properly of the Land uncultivated; how
much of it is capable of Culture; and whal part Lhercof is private Property ?

What is the Number of Inhabitants, Whites and Blacks, distinguishing each?
What Number of the Former is capable of bearing Arms, and what Number of
the Lalter is annually necessary to be supply’d in proportion to the Land
cultivated?
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What was the Nature, Form and Constitution of the Civil Government; what
Judicatures were there established, and under what Regulations did the French
Inhabitants carry on their Commerce?

73. You are from time to time to send unto Us, by Our Commissioners for
Trade and Plantations, as aforesaid, an Account of the Increase and Decrease
of the Inhabitants, Whites and Blacks, and also an Account of all Persons born,
christened and buried.

74. Whereas, il is absolulely necessary, that We be exactly informed of the
State of DPefence of all Our Plantations in America, as well in relation to the
Stores of War that are in each Plantation, as to the Forts and Fortitications
there; and what more may be necessary to be buill for the Defence and Security
of the same; You are as soon as possible (o prepare an Account thereof with rela-
tion te Our said Provinee in Lthe most particular manner; And you are therein
Lo express the present State of the Arms, Ammunition and other Stores of War,
belonging to the said Province, cither in public Magazines, or in the Hands of
private Persons; together wilh Lhe State of all Places, eilher already forlified,
or that you judge necessary to be fortified for the Securily of Our said Province;
And you are to transmit the said Accounts to Our Commissioners for Trade and
Plantalions, as also a Duplicate thereof to Our Master General or principal
Oflicers of Our Ordnance; Which Accounts are to express the Particulars of
Ordnance, Carriages, Balls, Powder, and other Serts of Arms and Ammunition
in Our public Stores, and so from time to time of what shall be sent you, or
bought with the public Money, and lo specify the Time of the Disposal, and the
Occasion thereof: And You are half yearly Lo transmil a general Account of the
Stale of the Fortificalions and Warlike Stores, specify’'d in the matter above
mentioned.

75. You are from time to time to give an Account, what strength your Neigh-
bours have by Sea and Land, and of the Condition of their Plantations, and what
Correspondence You keep with them,

76, And in case of any Dislress of any other of Our Plantations, You shall,
upon Application of the respective Governors thereof unto you, assist them with
what Aid the Conditlion and Safety of Our Province under your Government can
spare.

! 77. 11 anything shall happen, which may be of Advantage or Security to Our
Province under your Government, which is not herein, or by your Commission
provided for, We do hereby allow unto you, with the Advice and Consent of
Our Council, to take Order for the present Lherein, giving unto Our Commissioners
for Trade and Plantations speedy Nolice thereof, in order to be laid before Us,
that you may receive Our Ratification, if We shall approve the same—provided
always, that you do not, by Colour of any Power or Authority hereby given you,
commence or declare War without Our Knowledge and particular Commands
Lherein.

78. And whereas We have, by the second Article of these Our Instructions
Lo you, directed and appointed that your chief Residence shall be at Quebec;
you are nevertheless frequently to visit the other parts of your Government, in
order Lo inspect the Management of all public Affairs, and thereby the better to
take Care, that the Government be so administered, that no disorderly Practices
may grow up contrary to Our Service and the Welfare of Our Subejets.

79, And whereas great Prejudice may happen to Our Service, and the Security
of the Province, by your Absence from those Parls, You are not, upon any
Pretence whatsoever, to come into Europe, without having first obtained Leave
for so doing from Us under Our Sign Manual and Signei, or by Our Order in
Our Privy Council; Yet nevertheless in case of Sickness, You may go to South
Carolina, or any other of Our Southern Plantations, and there stay for such Space.
as the Recovery of your Health may absolutely require,

80. And whereas We have thought fit by Our Commission Lo direcl, thal in
case of your Death or Absence, und the Dealh or Absence of Our Liculenant
Governors of Montreal and Trois Rivieres, and in case there be at that time no
Person within Our said Province, commissionated or appointed by Us to be
Commander in Chief, that the Eldest Councillor, who shall be at the Lime of your
Death or Absence, or at the Dealh or Absence of Our Licutenant Governors, as
aforesaid, residing within Our said Provinee under your Government, shall take
upon him the Administration of Government, and execule Our said Cominission
and Instructions, and the several Powers and Authorities therein directed: Itis

E2
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nevertheless Our express Will and Pleasure, that in such case the said President
shall forbear to pass any Act or Acts, but what are immediately necessary for
the Peace and Wellare of the said Province, withoul Qur particular Order for that
Purpose; And that he shall nol remove or suspend any of the Members of Qur
Council, nor any Judges, Justices of the Peace, or other Ollicers Civil or
military, withoul the Advice and Consent of at least seven of the Members of
Our said Council, nor even then without good and suflicient Reasons for the
satne, which the said President is to transmit, signed by himself and the rest
of Our said Council, to Our Commissioners for Trade and Planiations, by the
first Opportunity in order o be laid before Us. . ..

82, And You are npon all Occasions to send unto Our Commissioners for Trade
and Plantations only, a particular Account of all your Proceedings, and of the
Conditions of Affairs within your Governmenl, in order to be laid before Us;
provided nevertheless, whenever any Occurrences shall happen within yvour
Government of such & Nature and Importance as may require Our Immediate
Directions by One of Our principal Secretaries of State, and also upon all Occa-
sions and in all Affairs wherein you may receive Our Orders by One of Our
principal Secretaries of Stale, you shall in all such Cases transmit to Our Seeretary
of State only an Account of all such Occurrences, and of your Proceedings relative
to such Orders:—

G. R.

IX
ORDINANCE ESTABLISHING CIVIL COURTS, 1764 !
[Trans.: Shorlt and Doughty.]

An ORDINANCE, for regulating and establishing the Courts of Judieature,
Justices of the Peace, Quarter-Sessions, Bailiffs, and other Mallers relative to
the Distribution of Justice in this Province.

Whereas il is highly expedienl and necessary, for the well governing of Iis
Majesty's good Subjects of the Province of Quebee, and for the speedy and im-
partial Distributlion of Justice among the same, that proper Courts of Judicature,
with proper Powers and Authorities, and under proper Regulations, should be
established and appointed:

His Excellency the Governor, by and with the Advice, Consenl and Assislance
of 1lis Majesty's Council, and by Virtue of the Power and Authority to him given
by His Majesly's Letters Patent, under the Greal Seal of Greal-Brilain, hath
Lthought fit to Ordain and Declare; and his said Excellency, by and with the
Advice, Consent and Assislance aforesaid, Doth hereby Ordain and Declare,

That a Superior Court of Judicalure, or Court of King's Bench, be established
in this Province, to sit and hold Terms in the Town of Quebec, twice in every
Year, viz.: One to hegin on the Twenty-first Day of January, called Hillary
Teem, the other on the Twenty-first Day of June, called Trinily Term,

In this Court His Majesty’s Chief-Justice presides, with Power and Aulhority
to hear and determine all eriminal and civil Causes, agreeable to the Laws of
England, and to the Ordinances of Lhis Province ; and from this Court an Appeal
lies to the Governor and Council, where the Matter in Conlest is above the Value
of Three Hundred Pounds Slerling ; and from the Governor and Council an Appeal
lies to the King and Council, where the Matter in Contest is of the Value of Five
Hundred Pounds Sterling or upwards,

In all Tryals in this Court, all 1lis Majesty's Subjects in this Colony Lo be
admitted on Juries without Distinction.?

And His Majesly’s Chief-Justice, once in every Year, to hold a Court of Assize,
and General Gaol-Delivery, soon after Hillary ‘Term, at the Towns of Monlreal
and T'rois-Riviéres, for the more easy and convenient Distribution of Juslice Lo
His Majesly’s Subjects in those distant Parls of the Province.

¥ This Ordinance was passed under the terms of the Proclamation of 1763 (No. VII) and of the
Instructions to Murray (No. VI1I1). It was amended in 1766 (see No. XV).
. ® Murruy explained this clause to the British government. He desired *all subjects’ to be eligible for
jury-service, beeaure (@) he did not consider it just to confine such service to the minority of Knglish-

apeaking subjects in Canada, und (b) because he considered that if he did so many Canadians would
emigrate.  Sce No, X.)
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And whereas an inferior Court of Judicature, or Court of Common-Pleas, is
also thought necessary and convenient, It is further Ordained and Declared, by the
Authority aforesaid, That an inferior Court of Judicature or Court of Common-
Pleas, is hereby established, with Power and Authority, to determine all Property
above the Value of Ten Pounds, with a Liberty of Appeal to either Parly, to
the Superior Court, or Court of King's Bench, where the Matter in Contest is
of the Value of Twenly Pounds and upwards,

All Tryals in this Court to be by Juries, if demanded by either Parly; and this
Court to sit and hold two Terms in every Year at the Town of Quebec, at the
same Time with the Superior Court, or Court of King's Bench. Where the Matter
in Contlest in this Court is above the Value of Three Hundred Pounds Sterling,
either Parly may (if they shall think proper) appeal to the Governor and Council
ilnmediately, and from the Governor and Council an Appeal lies to the King
and Council, where the Matler in Contest is of the Value of IFive Hundred Pounds
sterling or upwards.

The Judges in Lhis Court are to determine agreeable to Equity, having Regard
nevertheless to the Laws of England, as far as the Circumstances and present
Situation of Things will admit, until such Time as proper Ordinances for the
Information of the People can be established by the Governor and Council,
agreeable Lo the Laws of England.

The French Laws and Cusltoms to be allowed and admitted in all Causes in this
Court, between the Natives of this Province, where the Cause of Aclion arose
Lefore the first Day of Oclober, One Thousand Seven Hundred and Sixly-Four.

The first Process of this Court to be an Attachment against the Body.

An Execution to go against the Body, Lands or Goods of the Defendant.

Canadian Advocats, Procters, &c., may practisc in this Court.

And whereas it is thought highly necessary for the Ease, Convenience and
Happiness of all His Majesty’s loving Subjects, That Justices of the Peace should
be appointed for the respective Distriets of this Province, with Power of deter-
mining Property of small Value in a summary way, It is therefore further Ordained
and Declared, by the Authorily aforesaid, and full Power is hereby Given and
Granted to any one of His Majesly's Justices of the Peace, within their respeclive
Districts, Lo hear and finally determine in all Causes or Matters of Property, not
exceeding the Sum of Five Pounds current Money of Quebec, and to any two
Justices of the Peace, within their respective Districts, to hear and finally deter-
mine in all Causes or Matters of Property, not exceeding the Sum of T'en Pounds
suid Currency, which Decisions being within, and not exceeding the aforesaid
Limitation, shall not be liable to an Appeal; and also full Power is, by the
Authority aforesaid, Given and Granted, to any three of said Justices of the
Peace to be a Quorum, with Power of holding Quarter-Sessions in their respeclive
Districts every three Months, and also to hear and determine all Causes and Mat-
ters ol Property which shall be above the Sum of Ten Pounds, and not exceeding
Thirly Pounds current Money of Quebec, with Liberly of Appeal to either Party
Lo the Superior Court, or Court of K.ing's-Bench: And it is hereby Ordered, That
the aforesaid Justices of the Peace do issue their Warrants, direcled to the
Caplains and other Officers of the Militia in this Province, to be by them executed,
until the Provost-Marshal, legally authorised by His Majesly, shall arrive, and
other inferior Officers be appointed for that Purpose; all Officers, Civil and
Military, or other His Majesty’'s toving Subjects, are hereby commanded and
required Lo be aiding and assisling to the said Justices and Officers of Militia
in the due Execution of their Duly, And it is further Ordered and Direcled, by
the Aulhorily aforesaid, That two of the said Justices of the Peace do sit weekly
in Roltation, for Lthe better Regulation of the Police, and other Matters and things
in the Towns of Quebec and Monlreal, and that the Names of the Justices who
are Lo sit each Week, be posted up on the Door of the Session-House by the Clerk
of the Peace, two Days before their respective Days of Sitting, that all Persons
may know to whom to apply for Redress.

And whereas there are not at present a sufficient Number of Protestant Sub-
jeets, resident in the intended District of Trois-Riviéres, qualified to be Justices
of Lthe Peace, and to hold Quarter-Sessions, It is lherefore further Ordained and
Declared, by the Authority aforesaid, That from henceforth this Province shall be
divided into two Districts, to be known and called by the Names of Quebec and
Monlreal, for the Time being, and until there may be a competent Number of
P'ersons, settled at or near Trois-Riviéres, duly qualified to execule the Oftice of
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Justices of the Peace, and the Power of holding such Quarter-Sessions above-
merntioned, or until His Majesty’s Pleasure be known in that Behalf; and that
the said two Districts be divided and bounded by the River Godfroy on the South,
and the Fiver St. Maurice on the North Side.

And whereas it is thought very expedient and necessary, for the speedy and
due Execution of the Laws, and for the Ease and Safety of His Majesty's Subjects,
That a suflicient Number of inferior Officers should be appointed in every Parish
throughout this Province; Il is lherefore Ordered, by the Authorily aforesaid, That
the Majority of the Householders, in each and every Parish, do, on the Twenty-
fourth Day of June, in every Year, elect and return to the Deputy-Secretary,
within fourteen Days after such Election, six good and sufficient Men to serve as
Bailiffs and Sub-Bailiffs in each Parish, out of which Number the King's Gov-
ernor, or Commander in Chief for the Time being, with the Consent of the Council,
is to nominate and appoint the Persons who are to act as Bailiffs and Sub-
Bailiffs in each Parish; and such Nomination or Appointment is to be notified by
the Depuly-Sccretary to the respective Parishes and also published in the
QUEBEC-GAZETTE, some Time in the last Week in Augus! in every Year;
and Lhe said Bailiffs and Sub-Bailiffs, so nominated as aforesaid, are to enter
upon, and begin to execute iheir respective Oftices on the Twenty-ninth Day of
Seplember in every Year.

No Person to be elected a second Time to the same Office, except the whole
Parish has served round, or that those who have not, are laid aside for some
material Objection, which must be supported by Proof: But that there may
never be an entire Set of new Officers at one Time, but that those who remain
may be able {o instruct those who enter into Office, one of those Persons who
served as Sub-Bailiffs in each Parish, to be elected and nominaled Bailiffs of said
Parish the ensuing Year.

It a Bailiff dies in his Office, the Governor, or Commander in Chief, will
nominale one of those returned by said Parish to serve as Sub-Bailiffs for the
Remainder of the Year; and when a Sub-Bailiff happens to die in Office, the
Bailiffs shall assemble the Parish upon the next publick Feast Day insuing his
Decease, who shall proceed to elect and return, as aforesaid, another Sub-Bailifl.

The Election of Bailiffs and Sub-Bailiffs for this present Year, to be on the
Twentieth Day of Oclober; their Names to be returned immediately after the
Election: Their Nomination will be notified and Published by the Deputy-
Secretary as soon as may be, and they shall enter upon, and begin to execule
their respective Oftices, on Lhe first Day of December, but all Elections, &c., after
this Turn, shall be upon the Days and Times abovementioned and appointed for
that Purpose.

The Bailiffs are to oversee the King's High-ways and the publick Bridges,
and see that the same are kept in good and suflicient Repair; Lo arrest and
apprehend all Criminals, against whom they shall have Writs or Warrants, and
to guard and conduct them through their respeclive Parishes, and convey them
to such Prisons or Places as the Writ or Warranl shall direct: They are also to
examine all Bodies that are exposed, and on whom any Marks of Violence appear,
in presence of five reputable Householders of the same Parish, whom he is hereby
impowered to summons to inspect the same, and report in Wriling the State and
Circumstances thereof Lo the next Magisirate that a further Examination may
be made therein if necessary; but this Lo be done only where the Coroner cannot
by any Possibility attend, which in this exlensive Province may frequently
happen,

Where any Disputes happen concerning the Breaking or Repairing of Fences,
upon Complaint made to the Bailiff, he shall summons Lthe Defendant, who is to
choose lhree indifferent Persons, and Lhe Plaintiff three more, and these six,
the Bailiff presiding, to decide the Dispule; from their Sentence cither Parly
may appeal to the Quarter-Sessions; the Person found in IFaull to pay One
Shilling and no more, to the Person who shall deaw up the Decision.

These Bailiffs to be sworn into their Oilice by the next Justice of the Peace,
as soon as mnay be after their Nomination as aforesaid, and the said Oath to be
returned to Lhe next Quarter-Sessions by such Justice.

GIVEN by His Excellency the Honorable JAMES MURRAY, Esq.; Caplain-
General and Governor in Chief of the Province of Quebec, and Terrilories thereon
depending in America, Vice Admiral of the same, Governor of the Town of Quebec,
Colonel-Commundant of the Second Ballalion of the Royal American Regimenl, &c¢.,
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&c. In Council, al Quebece, the 17th of September, Anno Domini, 1764, and in the
Fourth Year of the Reign of Our Sovereign Lord George the 111, by the Grace of God
of Great-Britain, France and Ireland, KING, Defender of the Faith, &c., &c.
(Signed) JA. MuURRaAY.
By Order of His Excellency in Council.

X

GOVERNOR MURRAY TO THE LORDS OF TRADE?!
[Trans.: Shortt and Doughty.]

Quebee, 29th Oct'r, 1764.
My Lords,

Little, very little, will content the New Subjects but nothing will satisly the
Licentious FFanaticks Trading here, but the expulsion of the Canadians who are
perhaps the bravest and the best race upon the Globe, a Race, who cou'd they
be indulged with a few priveledges which the Laws of England deny to Roman
Catholicks at home, wou'd soon get the belter of every National Antipathy to
their Conquerors and become the most faithful and most useful set of Men in this
American Empire.

I flatter myself there will be some Remedy found out even in the Laws for the
Reliel of this people, if so, I am positive the populer clamours in England will
not prevent the Humane Heart of the King from following its own Dictates. 1am
confident too my Royal Masier will not blame the unanimous opinion of his
Ciouncil here for the Ordonnance establishing the Courts of Justice, as nothing
less cou’d be done to prevent great numbers from emigrating directly, and certain
I am, unless the Canadians are admitlted on Jurys, and are allowed Judges and
Lawyers who understand their Language his Majesty will lose the greatest part
of this Valuable people.

[ ] [ . - []

I have the Honor to be with the grealest truth and regard,
My Lords, Y'r Lordships’ mo, Ob't, &e,,
(Signed) JA. MURRAY.

XI
PETITION OF THE QUEBEC TRADERS
[Trans.: Shortt and Doughty.]

To the King's Most Excellent Majesty

The Humble Petition of Your Majesty’s most faithful and loyal Subjects,
British Merchants and Traders in behalf of themselves and their fellow Subjects,
Inhabitants of your Majesty’s Provinece of Quebec
May it please Your Majesty.

Confident of Your Majesty's Paternal Care and Protection extended even to
Lhe meanest and most distant of your Subjects, We humbly crave your Majesly’s
Gracious Allention to our present Grievances and Distresses.

We presume (o hope that your Majesty will be pleased to attribute our ap-
proaching your Royal Throne with disagreeable Complaints, to the Zeal and
Attachment we have to your Majesty's Person and Government, and for the
Liberties and Priviledges with which your Majesty has indulged all your Dutifull
Subjects.

Our Settlement in this Country with respect to the greatest part of us; takes
it's date from the Surrender of the Colony to your Majestys Arms; Since that
Time we have much contributed to the advantage of our Mother Countlry, by
cuusing an additional Increase to her Manufactures, and by a considerable

! ‘This letter and the document which follows (No, XT)are selected to illustrate the ditficuities which
Murray had with the few hundred British traders gettled in Canada.
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Importation of them, diligenlly applied ourselves Lo Investigate and promole
the Commerical Interests of this Province and render it flourishing.

To Military Govermment, however oppressive and severely felt, we submitted
wilhoul murmur, hoping Time with a Civil Establishment would remedy this
Evil.

With Peace we trusted to enjoy the Blessing of British Liberty, and happily
reap Lhe fruits of our Industry: but we should now despair of ever atltaining those
desirable ends, had we not your Majesty’s experienced Goodness to apply to.

The Ancient Inhabilants of the Country impoverished by the War, had little
left wherewilh to purchase their common necessaries but a Paper Currency of
very doubtfull Value: The Indian War has suspended our Inland Trade for two
years past, and both Lhese Causes united have greally injured our Commerce.

For the redress of which we repose wholly on your Majesty, not doubting
but the Wisdom of your Majesty’s Councils will in due time put the Paper
Currency into a course of certain and regular Payment, and the Vigour of Your
Majesty’s Arms lerminale that War by a peace advaniageous and durable.

We no less rely on your Majesly for the redress of those Grievances we suffer
from the Measures of Government practised in this your Majesty's Province,
which are

The Deprivation of the open Trade declared by your Majesty's most gracious
Proclamation, by the Appropriation of some of the most cominodious Posts of
the Resort of the Savages, under the Pretext of their being your Majesly's
private Domnain.

The Enacting Ordinances Vexalious, Oppressive, unconstitutional, injurious
to civil Liberty and the Protestant Cause.

Suppressing dutifull and becoming Remonstrances of your Majesty's Subjects
against these Ordinanees in Silence and Contempt.

The Governor instead of acting agreeable (o that confidence reposed in him
by your Majesty, in giving a favorable Reception to those of your Majesty's
Subjects, who petition and apply to him on such important Occasions as require
it, doth frequently trcat them with a Rage and Rudeness of Language and
Demeanor, as dishonorable to the Trust he holds of your Majesty as painful to
those who sutfer from it,

His further adding to this by most flagrant Partialities, by formenting Parties
and taking measures to keep your Majesty’s old and new Subjects divided from
one another, by encouraging the latter Lo apply for Judges of their own National
Language,

His endeavouring to quash the Indictient against Claude Panet (his Agent
in Lhis Attempt who laboured to influme the Minds of the People against your
Majesty’s British Subjects) found by a very Worlthy Grand Inquest, and eausing
their other judicious and honest Presentments to be answered fromn the Bench
wilh a Contemptuous Ridicule.

This discountenancing the Prolestanl Religion by almost a Total Neglect of
Altendance upon the Service of the Church, leaving the Protestants Lo this Day
destitute of a place of Worship approprialed to themselves,

The Burthen of these Grievances from Government is so much the more
severely fell, because of the natural Poverly of the Country; the Products of it
been extremely unequal to support its Consumption of Imports.

Hence our Trade is miserably confined and distressed, so that we lye under the
utmost Necessity of the Aids and Succours of Government, as well from Our
Mother Country as that of the Provinee, in Lhe Place of having to contend against
Oppression and Restraint,

We could enumerate many more Sufferings which render the Lives of your
Majesty's Subjects, especinlly your Majesty's loyal British Subjects, in the
Province so very unhappy that we must be under the Necessily of removing
from it, unless timely prevented by a Removal of the present Governor.

Your Petitioners therefore most humbly pray your Majesty to take the Premises
into your gracious Consideration, and to appoint a Governor over us, acquainted
with other maxims of Government than Military only ; And for the better security
of your Majesty's dutiful and loyal Subjects, in the Possession and Continuance
of their Rights and Liberties, we beg leave also most humbly to petition that
it may please your Majesty, to order a House of Representatives to be chosen
in this as in olher your Majesty’s Provinces; there being a number more than
Suflicient. of Loyal and well affected Protestants, exclusive of military Officers,
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to form a competent and respectable House of Assembly; and your Majesly’s
new Subjects, il your Majesty shall think {it, may be allowed te elect Protestants
witheutl burdening them with such Oaths as in their present mode of thinking
they cannot conscientiously take.

We doubt not but the good effects of these measures will soon appear, by Lhe
Province becoming flourishing and your Majesty’s People in it happy. Aud for
Your Majesty and yvour Royal House your Petitioners as in Duty bound shall
ever pray, &c., &e.

(Signed by 21 traders.)

X1t
ORDINANCE OF NOV. 6th, 1764
[Trans.: Shortt and Doughty.]

An ORDINANCE, for quicting People in their Possessions, and fixing the
Age of Maturity.

WHEREAS it appears right and necessary, to quiet the Minds of the People,
in Regard to their Possessions, and to remove every Doubt respectling the same,
which may any ways tend to excile and encourage vexatious Law-Suits; and
until a Matter of so serious and complicated a Nature, fraught with many and
greatl Difficulties, can be seriously considered, and such Measzres therein taken,
as may appear the most likely to promote the Welfare and Prosperity of the
Province in General, His Excellency, by and with the Advice and Consent of
His Majesty’s Council, Doth hereby Ordain and Declare, 'That until the tenth day
of August next, the Tenures of Lands, in respect to such Grants as are prior Lo
the Cession thereof, by the Definitive Treaty of Peace, signed at Paris the tenth
day of February, One Thousand Seven Hundred and Sixty-lhree, and the Rights
of Inheritance, as practised before that Period, in such Lands or Effects, of any
Nalure whatsoever, according to the Custom of this Country, shall remain to all
Intents and Purposes the same, unless they shall be altered by some delcared and
positive Law; for which Purpose the preseni Ordinance shall serve as a Guide
and Direction in all such Matiers, to every Court of Record in this Provinee:
Provided that nothing in this Ordinance confained shall extend, or be construed
to extend to the Prejudice of the Rights of the Crown, or to debar His Majesty,
{1is Heirs or Successors from oblaining, by due Course of Law, in any of His
Courts of Record in this Province, according o the Laws of Greaf-Brifain, any
f.ands or Tenements, which at any Time hereafter may be found to be vested in
Iis Majesly, his Heirs or Successors, and in the Possession of any Grantee or
Grantees, his, her, or their Assigns, or such as claim under them, by Virtue of
any such Grants as aforesaid, or under Pretence thereof, or which hereafter may
be found to have become forfeiled to His Majesty, by Breach of all or any of
the Conditions in such Grants respectively mentioned and contained.

And be it Ordained and Declared, by the Aulhorily aforesaid, That from and afier
the first Day of January, One Thousand Seven Hundred and Sixty-five, every
Person arrived at the Age of Twenty-one compleat Years, shall be deemed for
the fulure of full Age and Malurily agreeable to the Laws of England, and shall
be enlituled to take full Possession from that Time ol every Estate or Right to
him belonging ; in Consequence thereof to sue for Lthe same, or bring to Account
the Guardians, or other Persons who may have been entrusted therewith,

GIVEN by His Excellency lhe Honcurable JAMES MURRAY, Esq. ; Caplain-
General and Governor in Chief of lhe Province of Quebec, and Terrilories thereon
depending in America, Vice Admiral of the same, Governor of the Town of Quebec,
Colonel-Commandant of the Second Ballalion of the Royal American Regimenl, &c.,
&e.  In Council, al Quebec, the 6th Day of November, Anno Domini, 1764, and
in the Fifth Year of the Reign of our Sovereign Lord George the 111, by the Grace
of God, of Greal-Britain, France and lreland, KING, Defender of the.Faith,

&e., &e.
JA. Mungnay.
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X111

PRESENTMENTS OF THE GRAND JURY OF QUEBEC
AND KINDRED DOCUMENTS, 1764

[Trans.: Shortt and Doughty.]

Presentments of Octr Sessions made at a Continuance thereof by Adjournment
held at the Sessions house in the City of Quebec Lthe 16th Octr 1764 by the Grand
Jury in, and for the said District represent.

1. That the Great Number of inferior Courts establish’d in this province with
an intention to administer Justice are tiresome litigious and expensive to this
poor Colony as they very often must be atlended with the disagreeable necessity
of appeals and of course of many exorbitant fees.

24 The Great number appointed Justices of the Peace out of so few men of
Character legally qualified, and fit to be trusted with determining the liberty
and propertly of his Majesly's Subjects to serve their Country as Jurors, is Bur-
thensome and not practised in other Infant Colonys like this. It can answer no
good end, to waste mens time, in attending on Courts where no man is upon the
Bench qualified to explain the Law, and sum up the Evidences to the Jury, to
prevent ils being misled by the Barristers.

4. That in the Southern Colonies, where men qualified to serve the publick
are scarce, there are no Jurys calld but when the Chief Justice of the province
presides, therefore neither the Lives nor Liberlys of his Majesty’s Subjects, nor
any property above the value of 3£ Sterl® are left finally to the decision of the
Justices of the Peace, and for the easy and speedy dispalch of Justice there are
Annually held three Courts of Cominon pleas and Two of Sessions or assizes,
where Jurys are summon’d in Rotation from the different parts of the provinece
and return’d by Ballots, Yet we are of opinion from the present state of this
Colony it would be reasonable to Authorize any three of his Majesty’s Justices
of the Peace finally to determine the fate of any sum not exceeding Ten pounds
without Jury or appeal.

5. We represent also as a very great grievance that the market places are
converted into Hutls, Stalls &c. for Nurserys of ldlers, who would oul of Necessity
be employ'd in several Branches of Industry, such as Fishing Farming &c? if not
permitted contrary to good policy to occupy and infest the publick Ground.

6. Giving away and turning the Kings Balterys Docks and Wharfs into
private property, or suffering them to be so occupy’d, are greal Grievances to
the Inhabitants of this province.

7. We recommend the exerlion of the Laws of the Mother Country for the due
observance of the Sabbath that the same may not longer be profaned, by selling,
buying keeping open shops, Balls, Routs, Gaming or any other Idle Divertions,
for the better accomplishing of which, a Learned Clergyman ¢f a moral and
exemplary Life, qualified to preach the Gospel in its primalive purity in both
Languages would be absolulely necessary.

8. From the sense of the nature of Oaths administred to Jurys as also of the
consequences of the matters that may occur for discussion, We in Justlice to
Ourselves and our fellow subjects, are resolved never more to sit as Jurors at
any Court where some man sufliciently versed in the Law does not preside.

9. We represent that as the Grand Jury must be consider’d at present as the
only Body representative of the Colony, they, as British Subjects, have a right
to be consulted, before any Ordinance that may affect the Body that they
represent, be pass’d into a Law, And as it musi happen that Taxes be levy’d for
the necessary Expences or Improvement of the Colony in Order to prevent all
abuses & embezlements or wrong applicalion of the publick money.

10. We propose that the publick Accounts, be laid hefore the Grand Jury,
at least twice a year to be examined and Check'd by them and that they may
be regularly settled every Six mionths before them, which practice strictly
adhered to, will very much prevent the abuses and confusion, too common in
these matters.

11. An Ordinance pass’d by the GovT in Council confirming and rendring
valid all Decrees of Lhe different military Councils erected in this province before
the establishmt of the Civil Law may be amended by allowing an Appeal to any



1774] CONSTITUTIONAL DOCUMENTS OF CANADA 59

of the Civil Courts, if the malter derided in any of the Military Courts exceed the
sum of Ten pounds.

12. The Ordinance made by the Governor and Council for establishing Courts
of Judicature in this province ! is grievous and some Clauscs of it, We apprehend
to be unconstitutional, therefore it ought forthwith to be amended to prevent
his Majesty's Subjects being aggrieved any longer thereby.

13. Proper regulations regarding the measurement & quality of Fire wood are
wanted as well as the following articles. Vizt

For regulating Carts and Carriages of every kind.

For clearing and keeping clean the public streets Docks and Landing places.
For sweeping Chimnies Lo prevent accidents by Fire.

For establishing a publick protestant school and a Poor house.

14. For suppressing gaming houses, in particular that of the Quebec Arms kept
by John King in the lower Town, which we have been informed has been very
particularly c¢ountenanced; and which we ourselves present, from our own
Knowledge as a notlorious nusance, and prejudicial to the iudistry and Trade
of this City.

. Also for the preventing for the fulure any abuses Arising from (and for e
amending of) Lthal well intended order for carrying Lanthorns in the night time,
that regular people going about their LLawful Business wilthout giving Disturb-
ance o the publick quiel, may not be liable to linprisonments, by Senlrys
serjeants or Officers.

James Johnston, Foreman

John Lymburner
Dumond
John Danser
——— Charest
—— Tachet
Sam! Duncan
Peter Faneiul
Geo. Fralton
Danl! Bayne
Thos Aylwyn

Sam! Sills

—— Perrault
Poney

Alexe McKinzie
Phil. Payn

Thos. Story
Gilbert McRanddle
A. Dumas
Boisseau

Amiott

That. Among the many grievances which require redress this seems not to be
the least, that persons professing the Religion of the Church of Rome do acknow-
ledge the supremacy and jurisdiction of the Pope, and admit Bulls, Briefs,
absolutions &c?® from thal see, as Acls binding on their Consciences, have heen
unpannelld, en Grand and petly Jurys even where Two protestants were partys,
and whereas the Grand Inquest of a County City or Borough of the Realin of
Great Britain, are obliged by their Oath to preseat to a Courl of Quarter Sessions
ol assises, what even appears an open violalion of the Laws and Statules of the
Realm, any nusance to the subjects or Danger Lo his Majesty’s Crown and dignily
and Sccurily of his Dominions, We therefore believe nothing can be more
dangerous to the latter than admitting such persons to be sworn on Jurys, who
by the Laws are disabled from holding any Office Trust or Power, more especiaily
in a Judicial Capacity, with respect to which above all other, the Security of his
majesty, as Lo the possession of his Dominions and of the subject as to his Liberty,
property and Conscience is most eminently Concern’d,

That. By ihe Definitive Trealy the Roman Religion was only tolerated in the
province of Quebec so far as the Laws of Great Brilain admit, it was and is
enacled by the 3¢ Jams 18t Chapr Hth Seelion 80 no papist or popish Recusant
Conviet, shall practice ' the Common Law, as a Councellor, Clerk, Attorney,
*or Sollicilor nor shall practlice the Civil Law, as Advocate or proctor, nor
* practlice physick, nor be an apothecary, nor shall be a Judge, Minister, Clerk or
“Sleward of or in any Court, nor shall be Register or Town Clerk or other
* Minister or Officer in any Court, nor shall bear any office or charge, as Caplain,
* Lieutenant, Serjeant, Corporal, or Antient Bearer or Company of Soldiers
*nor shall be Captain, Masler, or Governor, or hear any oflice of Charge, of or
*in any Ship, Castle or Fortress, but be utterly disabled for the same, and every
*person herein shall forfeit one hundred pounds; half lo the King and half to
*him that shall sue”. We therefore believe that the admilting persons of the
Roman Religion, who own the authority, supremacy and Jurisdiclion or the
Church of Rome, as Jurors, is an open Violation of our most sacred Laws and

1 See No, IX (September 17, 1764),
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Liberlys, and tending to the ulter subversion of the protestant Religion and his
Majesty's power authorily, right, and possession of the provinee to which we
helong,

That—-so many Gentlemen of the Army and in actual service exercising any
Judicinl Authority, to be unconstitulional nothing but necessilty by the want
of o sulticient number of subjects qualify’d for the purpose, can excuse, even in
# new Counlry, such an unwarranlabie incroachment on the establish’d maxims
of 0 British Government,

The foregoing Representations of Grievances abuses and nusances, we the
Grand Jurors of the District of Quebee, believe it our indispensable duty 1o
make from the nature of Our Oath and charge, and from the informatlions
presented Lo us, as well as what oceurs Lo our own observations, and do strongly
- recommend the same for redress to all those who by their Sacred Oath, are hound
to redress them.

Ja® Johnslon Foreman

Tho8 Story Jne Lymburner
Alext MeKinzie Phil. Payne

Sam! Sills Peter Farneuil
Saml Dunean Jno Dunser

Dant Bayne Gilbert MceRandall
Geo, Fullon A, Dumas

Thod Alwin

As ! the presentiment made by the protestant members of the Jury, wherein
the impannelling of Ronan Catholicks upon Grand petty Juries, even where two
prolestants are the parties, is complained of. As this very presentment has been
openly & ungenerousty used as a handle to set his Majesty's old & new Subjects
al varience in this provinee, we cannot help endeavours Lo set the public right in
Lhis particular in which Lhey have been so grossly imposed on: Whal gave birth
to this presentmt. was the following short, but pithy Paragraph, in the Ordinance
of Lthe 17 Day of Septr last,

“In all Fryulls in this Court all his Majesty’s Subjecls in this Colony to be
“admitled on Juries withoul any distinetion:” This is qualifying the whole
provinee at once for an Ofice which the best & most sensible people in it are
hardly able to dischurge: 1t then oceur'd to the Jury that wus laying o Subjects
life, liberty & property too open, & that both old & new Subjects might be
apprehensive of the conseguence from the unlimited admission of Jurymen His
Majesly’s Fulely acquired Subjects cannol tuke it amiss, Lthat his ancient subjects
remonstrate agt this practice as being contrary Lo the laws of the realm of

sngland, the benetit of which they think they have a right to, nor ouglht it to

give offence when they demand thal a protestant Jury should be impannelled
when the litigating parties are protestants such were the real motives of the
Presentment, and we can aver that nothing further was meant by the quotation
from Lhe Statute,

That the subscribers of the presentmenl meant o remove every Roman
Catholick from holding any oflice or filling any public employment is to all
intents and purposes a muost vile groundless insinuation & ulterly inconsistent:
Sentiments & intentions such us these we abbor, & are only sorry that principles
do not allow us to admit Roman Catholicks as Jurors upon a cause betwixt two
protestants; perhaps theirs hold ox in Lthe same lighl in a Case betwixt two
Cutholicks, and we are very fur from finding faull with Lhem, the same liberty
that we wake of thinking for ourselves we must freely indulge to others,

Slatement by French Jurors in reference lo the foregoing Presenlmenls.

Charrest, Amiot, Tachet, Boisseaux, Poney, Dumont & Perraull new Subjecls,
Grand Jurors in the districts of Guebee, having demanded from His Excellency
in Couneil the Translation into French of two Presentments written in English
in ithe House of the Three Canons, all the Jurors being assembled, one of which
presentments of the 16th of the present month of Octlober, was signed by the
petitioners along with the other jurors, and the other was signed by the jurors
who were ancient subjects understanding English alone, and having oblained the

b This deenment b not dated, but it was evidently prepared some time after the former presentinents
ag it replivs ro eritivismg passed upon them, [ Note of the Cannding Archivists,]
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same, they consider themselves bound to declare the part which they had taken
in the artieles which compose the first Presentment.

They begin by saying that before the Signature of this Presentment, there had
been many sessions, where the question had been discussed by making Several
Prafts of Presentment on loose sheels, and of those the petitioners had know-
ledge of only a part while many of those, with the contents of which they were
acquainted, had been modified or rejected by the Petitioners; that a Summary
certainly had been made of all the papers, and that after it was made, it was
offered o us for Signature, without being interpreted, but was read in English
only, that when it was requested by some of us, that it should be read to us, the
answer was that this summary was only a Résunié of the Drafts of the Articles
which had been proposed and accepled during the late Sessions, that time pressed
for their presentation and that it was very unnecessary.

They intend therefore to set forth the part which they have had in the different
Articles which compose this Presentment.

I. Arlicle. Not only had we no knowledge of this Article, but we should
certainly have opposed this proposition with all our might, as being contrary to
the interests of His Majesty's New Subjects in the Colony, and as heing op posed
to the wise ordinance of the Governor and Council, who, secing the necessity
of establishing a Court of Justice where the New Subjects should be able to find
a Sanctuary in which they might be judged as Frenchmen by Frenchmen,
according to Ancient Customs, and in Lheir own Tongue, has since beer: requested
in a Petition to name Lhe Judge of this Jurisdiction and which the Petitioners
themselves have signed as Citizens; for besides the convenience that it would be
Lo them to be judged in this Jurisdiction, they would save more than half the
cosls.

2, 3, 4, Arles, We did not understand these Articles if they were interpreted
Lo us, and as we are ignorant of what is going on in the different Colonies, we
have no interest in proposing any particular alterations in these Articles.

5, We understand that wooden Houses and Stalls in the Market are contlrary
Lo good Policy, and are sometimes the Causes of Fires,

6. We have suggested with regard to the Quays and Dockyards that they
should be allotted for the use and convenience of Trade. As to the Balleries we
do not consider that they appertain to our Department.
~ 7. We have heard this Article in part, and only in connection with Sunday
observance. But the Proposal of having a Minister to preach the Gospel in both
languages has certainly not been explained Lo us.

8. We have no Knowledge that this matter has ever been brought up for
Consideration.

9 & 10. These two Articles have not been explained to us, and we are not
sufliciently far-seeing to pay attention to Measures which al present appear to
us very remote, owing Lo the hope which we entertain thal no question of
Taxation for this Colony will arise,

11. We have not understood this whole Article as it is explained. We have
even demonstrated how prejudicial to the Colony, was the P'roposition to diminish
the Court of Appeals, in that it would open a wide road to new lawsuits, that
past cases had been settled according to the circumstances of the Time, and that
Proofs which might have been valid for judgments then, could no longer be in
existence, which would completely change the aspect of Things; however, accept-
ing what we were told, Lhat this Article was subject to the Will of the Governor
and His Council, we subscribed to it and the S. Tachet made a note of the
reservation on a loose sheel, which was left at the oftice, as a Minute. Moreover
we had not heard that a request for such a large reduction on the Appeals was
asked for, it having only been a question of asking for an Amendment.

19, This Article has never been communicated to us, and we imagine it was
only proposed, because it is stated in that ordinance, that Canadian Lawyers,
New Subjects of H.M. might practise. The ordinance appears to us the more
equitable, in that it is only right that the new Canadian Subjects should employ
Persons whomn they understand, and by whom They are understood, all the more
because there is not one English Lawyer who knows the French Languege, and
with whom it would not be necessary to employ an Interpreter who would scarcely
ever give the exact meaning of the Matter in hand. And further, withount this
wise regulation which ensures the Tranquillity of Domestic affairs would not the
opposing Parties find themsclves involved in exorbitant expense?
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13. We are thoroughly familiar with the Items which form a Part of this
Article, such as the Proposal to establish Regulations for the Measuring of Wood,
for Carters and Vehicles of every description, for the best method of keeping
the Streets, public Squares, and Docks clean, and for the Sweeping of Chimneys
to prevent Accidents by fire. We have given our consent solely to these Items,
and our present situation does not allow us to extend our care in other directions.

14. There has been no question of discussing Gaming Houses except in
desultory conversation, and we did not suppose it had been spoken of seriously
enough to make it worth while to consider, if it was proposed to denounce them
as suspicious Houses, especially that of the said King, to whom none of us can
attribute as a crime the Protection which is granied him by those whom he has
the Facully of Serving so well. Besides this we did happen to say in conversation
that if they were playing at unseasonable Hours, and at Games proscribed by
the Police, then this Article might represent it as dangerous to youth and to
Trade, but we have absolutely no knowledge that this Article was in the Present-
ment which we have signed.

15. We did not understand this Article in the Sense in which it is explained.
Of course we were aware that it was at the request and Solicitation of the Town,
and for the safety of the same, that the order to carry Lanterns had been
obtained, and we bhelieve that it certainly would conduce to the security of the
Town and to good order to carry it out. We have replied Lo this Effect in French
to a letter from the Governor of this Province, on the last Day of our Session,
at which time he proposed to establish public lamps if the Cost was not excessive.
Although written in French, many of our Fellow-members read it, and have told
us that they on their side rephed to the same effect in English.

We quite realize that in order to avoid Confusion in the future, Canadian
Jurors should give their Opinions only after the Subjects on which it is asked
have been translated into the French Language.

In view of the knowledge that we, the G4 Jurors, Canadian new Subjects of
H.M. have,—having read it in the French tongue,—of the Presentment which
our confreres, the Ancient Subjects, Grand Jurors, have made at the Court of
Session, and of the two Subscriptions, with the intention of excluding us from
the privilege of serving ourselves and Our associates, our Country and our King,
pretending that they conscwnhously believe us to be incapable of holding any
office or even of repulsing and fighting the Enemies of H. Mty We make the
following statement.

That H. MY being informed that all the Subjects forming this Province were
Catholics still believed them capable as such of taking the Oath of Loyalty, and
therefore fit to be admitted to the service of their Country, in such a way as they
shall be thought qualified for. It would be shameful to believe that the Canadians,
New Subjects, cannot serve their King either as Serjeant, or Oflicers, it would be
a most humilialing thought, and very discouraging to free Subjects who have
been admitted to the Privileges of the Nation, and their Rights, as explained by
H.M. For more than six Months we have had Catholic Canadian Officers in the
Upper Country, and a Number of Volunteers aiding to repulse the Enemies of
the Nation; and cannot a man who exposes himself freely to shed his blood in
the Service of his King and of the Nation be admitted to positions where he can
serve the Nation and the Public as a Juror, since he is a subject? The 374 of
James I. Chap. 5, Sec. 8, only refers to Catholics who may enter the Kingdom,
and as there has never been any law in any Kingdom without some exception !
was a proof that in {ime England would admit to the National rights so numerous
a Colony of Catholics, or if this had been foreseen, that the Law would seek to
make them slaves. We think differently from our confreres, and even if we were
of their opinion, we should have enough Confidence in the King’s Goodness to
believe that he would grant all the Numerous people of this Colony sufficient
respite to depart, though at the sacrifice of all their possessions, and in despera-
tion cultivate the Ground, in some place, where being considered as Subjects,
they and their Children might lead their Lives sheltered from Injustice. This
they could never do here were they deprived of all Offices, or positions as Jurors.

The Leniency of the existing Government has made us forget our losses, and
has attached us to H. M. and to the Government; our fellow citizens make us
feel our Condition to be that of Slaves. Can the faithful and loyal Subjects of
the King be reduced to this?

Some line must have been omitted here, for as it is, it is not sense. [Note of Canadian Archivists.]
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This ends the Protest that we make against the use of our Signatures on the
Presentment of the Sixteenth instant, in every point in which they might be
prejudicial to us. Done at Quebec the 26th October, 1764.

Perrault, Bonneau,
Tachet, Charest,
Amiot, Peney,
Damont.

Address of French Citizens 1o the King regarding the Legal Syslem.
TO THE KING

The true Glory of a Victoricus King consists in assuring to the vanquished the
same happiness and the same tranquillity in their Religion and in the possession
of their property that they enjoyed before their defeat. We have enjoyed this
Tranquillity even during the War, and it has increased since the establishment
of Peace. Would that thus it had been secured to us! Deeply attached to our
religion, we have sworn at the foot of the altar, unalterable fidelity to Your
Majesty. From it we have never swerved and we swear anew that we never will
swerve therefrom, although we should be in the future as unfortunate as we have
been Happy: but how could we even be unhappy after those tokens of paternal
affection by which Your Majesty has given us the assurance that we shall never
be disturbed in the Practice of our Religion.

It has seemed to us indeed from the manner in which Justice has been ad-
ministered among us up to the present time, that it was His Majesty’s Intention
that the Customs of our Fathers should be adhered to, so that what was done
hefore the Conquest of Canada should be adhered to in the future in so far as
it was not opposed to the Laws of England, and to the public good.

Mr. Murray, who was appointed Governor of the Procvince of Quebec to the
salisfaction of all its inhabitants, has up to the present time, at the head of a
Military Council administered to us all the justice that we could have expected
from the most enlightened jurists. This could hardly have been otherwise,
Disinterestedness and Equity being the basis of their decisions.

For fours years we enjoyed the greatest tranquillity. By what sudden stroke
has it been taken away through the action of four or five jurists, whose character
we respect, but who do not understand our language, and who expect us, as soon
as they have spoken, to comprehend legal constructions which they have not yet
explained, but to which we should always be ready to submit, as soon as we
become acquainted with them, but how can we know them, if they are not
delivered to us in our own tongue?

1t follows, that we have seen with grief our fellow citizens imprisoned without
being heard, and this at considerable expense ruinous alike to debtor and creditor;
we have seen all the family affairs, which before were settled at slight expense,
obstructed by individuals wishing to make them profitable to themselves, who
know neither our language nor our customs and to whom it is only possible to
speak, with guineas in one’s hand. ,

We hope to prove to your Majesty with all due submission the statements
which we have the honour to lay before him. .

Our governor, at the Head of his Council, has issued an ordinance ! for the
Establishment of Courts, by which we were rejoiced to see, that to assist us in
the settlement of family and other matters, a Lower Court of Justice was to be
established where all cases between Frenchman and Frenchman could be decided.
We have seen that by another ordinance, to avoid lawsuits, cases decided by
this court should be without appeal, unless they were of the value of three
Hundred Livres. , \ ;

In proportion to the greatness of our Joy on seeing these wise regulations, was
the distress witia which we discovered that fifteen English Jurors as opposed to
seven Jurors from the new Subjects had induced the latter to subscribe to .
Remonstrances in a language which they did not understand against these same
Regulations. This is proved by their Remonstrances and Signatures of the
evening before, in a Petition in which they urgently beg the Governor and his
Council that their Judge may hold a sitting as their affairs were suffering for
want of it. ) o ‘ :
' 1 See No IX.
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‘With deep bitterness in our hearts we have seen, that after all the proofs of
Your Majesty’s Paternal Affection for your new Subjects, these same fifteen
Jurors, with the assistance of the Lawyers have proscribed us as unfit, from
differences of Religion, for any office in our country; even Surgeons and Apothe-
caries (whose professions are free in all countries) being among the number.

‘Who are those who wish to have us proscribed? About thirty English mer-
chants, of whom fifteen at the most, are settled here. Who are the Proscribed ?
Ten thousand Heads of Families who feel nothing but submission to the orders
of Your Majesty, and of those who represent you, who do not recognize as such
this socalled LiberLy with which the other party desire to incite them to opposi-
tion to all the Regulations which might be to their advantage, and who have
enough intelligence to see that these persons are guided by their own Interest
rather than the public good.

And in fact what would become of the general prosperity of the Colony, if
those who form the principal section thereof, became incapable members of it
through differences of Religion? How would Justice be administered if those
who understand neither our Language nor our Customs should become our
Judges, through the Medium of Interpreters. What confusion, what Expenditure
of Money would not result therefrom? Instead of the favoured Subjects of Your
Majesty, we should become veritable Slaves; a Score of Persons whom we do
not know would hecome the Masters of our Property and of our Interests; We
should have no further Redress from those equitable Men, to whom we have
been accustomed to apply for the seftlement of our Family Affairs, and who
if they abandoned us, would cause us to prefer the most barren country to the
fertile land we now possess.

It is not that we are not ready to submit with the most respectful obedience
to all the Regulations which may be made for the Wellbeing and Prosperity of
the Colony, but the favour which we ask is that we may be allowed to under-
stand them. Our Governor and his Council have instructed us concerning those
which have been already issued. They are for the good of the Colony, we have
shown our Gratitude for the same, and yet now we "are made to represent as a
hardship by those who are speaking in our name, what we have found to be
a benefit. '

That we may not further encroach upon Your Majesty’s Precious Time, we
conclude by assuring You, that without knowing the English Constitution, we
have during the past four years, enjoyed the Beneficence of the Government,
and we should still enjoy it, if Mess™ the English Jurors were as submissive to
the wise decisions of the Governor and his Council, as we are; if they were
not seeking by new regulations, by the introduction of which they hope to make
us their slaves, to change at once the order and administration of Justice, if they
were not desirous of making us argue our Family Rights in a foreign tongue, and
thereby depriving us of those Persons, who from their knowledge of our Custoras,
can understand us, settle our differences, and administer Justice at slight expcnse;
using every effort, on the plea of the difference of Religion, to prevent them
even from acting as Counsel for their fellow countrymen. This we can only regard
as due to the base anxiely for their own interests of those who have suggested
such Frinciples.

‘We entreat Your Majesty with the deepest and most respectful submission to
confirm the system of Justice which has been established for the French, by the
deliberations of the Governor and Council, as also the Jurors and all others of
different professions, to maintain the Notaries and advocates in the exercise
of their functions, to permit us to transact our Family Affairs in our own tongue,
to follow our customs, in so far as they are not opposed to the general Wellbeing
of the Colony, and {o grant that a Law may be published in our Language,
together with the Orders of Your Majesty, whose most faithful Subjects, we do,
with the most unalterable Respect, hereby declare Ourselves.

The most faithful Subjects. (Ninety-five signatures follow.)
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X1v

REPORT OI' ATTORNEY AND SOLICITOR GENERAL REGARDING
THE CIVIL GOVERNMENT OF QUEBEC, 17661

{Trans.: Shortt and Doughty.]

To the Right honble the Lords of the
Committee of Council for Plantation affairs.

My Lords,—In humble obedience to your Order of the 19th of November last
wherein it is recited, that His Majesty having been pleased, to refer to your Lord-
ships several memorials and Petitions from His Majesty’s Subjects in Canada
as well British as Irench, complaining of several of the Ordinances and proceed-
ings of the Governor and Council of Quebec, and of the present Establishment
of Courts of Judicature and other Civil Constitutions; Your Lordships had on
that Day, taken the said paper into your Consideration, together with a Report
made thereupon by the Lords Commissioners for Trade and Plantations dated
the 2d Sept. last and finding that the said Lords Commissioners had proposed
another System of Judicature to be substituted in lieu of that which is now
subsisting You thought it proper to Order, that the said Memorials, Petitions
and Reports (which were thereunto annexd) should be referr’d to Us, to consider
and report Our Opinion, and observations thereon, together with such altera-
tions to be made in what is proposed in the said Report of the Lords Commis-
sioners for Trade and Plantations, and such other regulations and propositions
as we should think fitt to suggest for the forming a proper plan of Civil Govern-
ment for the said province of Quebeck ; and to that end we were directed to take
into our Consideration such parts of the annex't report of Governor Murray,
upon the state of the said province as relate to the Civil Government thereof
whilst the same was Annex’d to the Crown of France, And were also required
to send for Lewis Cramahé, Esq., Secretary to Governor Murray, and Fowler
Walker, Esq., Agent for the said Province of Quebec, who were Order’d to attend
us from time to time, to give us such further Lights and information as might he
requisite for the purpose aforementioned.

We have perused the several papers referr’d to us, together with the said two
Reports and have also been attended by the Gentlemen named in your Order;
and upon the whole matter, beg leave humbly to submit to your Lordships such
Reflections as have occurred to us in the Course of that imperfect Consideration,
which we have been able at this Busy Season of the year to give to the Great
subject of the Civil Government of Quebec and the propositions made by the Lords
Commissioners of Trade and Plantations.

My Lords, it is evident that Two very principal sources of the Disorders in
the province have been. 1st The attempt to carry on the Administration of
Justice without the aid of the natives, not merely in new forms, but totally in
an unknown tongue, by which means the partys Understood Nothing of what
was pleaded or determined having neither Canadian Advocates or Sollicitors to
Conduct their Causes, nor Canadian jurors to give Verdicts, even in Causes
belween Canadians only, Nor Judges Conversant in the French Language to
declare the Law, and to pronounce Judgment ; This must cause the Real Mischiefs
of Ignorance, oppression and Corruption, or else what is almost equal in Govern-
ment to the mischiefs themselves, the suspicion and Imputation of them.

The second and great source of disorders was the Alarm taken at the Con-
struction put upon His Majesty’s Proclamation of October 7th, 1763. As if it
were His Royal Intentions by his Judges and Officers in that Country, at once
to abolish all the usages and Customs of Canada, with the rough hand of a Con-
queror rather than with the true Spirit of a Lawful Sovereign, and not so much
to extend the protection and Benefit of His English Laws to His new subjects, by
securing their Lives, Libertys and propertys with more certainty than in former
times, as to impose new, unnecessary and arbitrary Rules, especially in the
Titles to Land, and in the modes of Descent, Alienation and Settlement, which
tend to confound and subvert rights, instead of supporting them. = -

Ist To the first of these Evils the Order made by your Lordships on the 15th of

! This document is the first of a series of docaments, official and otherwise, which throw light on the
state of law in Canada during the period 1763-74. (For others, see Nos, XVI, XXI, XXII, XXIV,
XXV) : ) ;
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November last founded on the Report of the Lords Commissioners of Trades
and Plantations, requiring the Governor and Commander in Chief of the province
(by an additional Instruction) to Publish an Ordinance ! for admitting Canadian
Jurors, in the several cases therein express’d, and for permitting Canadian
Advocates, Attorneys, and Proctors, under proper regulations, provides an ade-
quate Remedy.

2d To the Second Evil the Lords Commissioners of Trade and plantations by
their Report, have apply’'d themselves with great Care, ability and Judgement
to suggest Remedys, by pointing out the defects in the late Ordinance of Sept'r,
1764, and reforming the Constitution of Justice; We concur with their Lordships
in the objections made to the Ordinance; And upon the several articles of the
Plan laid down in that report, the following observations Occur to Us, both for
the Confirmation and Improvement of them.

1st The first Article proposes a Court of Chancery consisting of the Gov'r and
Council, who shall also be a Court of Appeals, from whom an appeal will lie to
the King in Council; By this Article the Lords of Trade very rightly mean to
Invest the Gov'r and Council with Two different Jurisdictions; The One as a
Court of Equity, to give relief originally in that Capacity, the other as a Court of
Errors, to review in the second Instance the Judgments of the Court of Common
Law, mentioned in the next Article.

2d The Second Article proposes a Superior Courlt of Ordinary Jurisdiction,
uniting all the proper powers in Criminal and Civil Cases and matters of Revenue,
in this Court, it is recommended that a Chief Justice should preside, Assisted by
three puisne Judges ; These are required to be conversant in the French Language,
and that one of them particularly should be knowing in the French usages.

This proposition appears to us well conceiv’d; and we submit to your Lord-
ships, whether it may not be adviseable, that they should be instructed to confer
sometimes with the Canadian Lawyers most respected for Learning, Integrity
and Conduct, who may prove of the greatest assistance to English Judges. Com-
petent Salarys for the Encouragement of Able and Worthy men seem absolutely
necessary in this Establishment, with a due distinction between the Chief Justice
and his Brethren. The new Judge of Vice Admiralty for America has appoint-
ments of £800 per Annum. .

3d The Third Article relates o Terms for the sitting of the Superior Court at
Quebec, either according to the terms appointed at Westminster, or as may be
more convenient, This matter must be accommodated to the Seasons, Climate and
Convenience of the people in their Tillage and other General employments,
therefore it seems proper to be left to the future Judgement of the Gov’r, Chief
Justice and Principal servants of the Crown, entrusted with the Government
of the province and ought to be fix’d by Ordinance.

4th The Fourih Arlicle proposes four Sessions of Assize, Oyer and Terminer
and Goal Delivery at Quebec, with like special Commissions, once or oftener in
the year at Trois Rivieres and Monireal. We submit to your Lordships, that it
may be unnecessary to lay down any particular Rules for holding four Sessions
in the manner mentioned at Quebec ; because all Civil and Criminal Causes arising
in that District may be tried at Bar in Term time, or (as the legal Expression is)
in Bank by Order of the Judges, or under the General powers of the Supreme
Court, As to the Circuit Couris to be held once, or perhaps iwice in the year
(which seems better) at Trois Rivieres and Monireal, We think, that it may be
proper to require that the Judges, shall continue in each of those places, at the
least, for a Certain Number of Days to give time and opportunity for the resort
of partys and the convenient dispatch of Business, in like manner as was done
by Henry the 8th in establishing the Courts of Great Sessions for Wales, and by
the Parliament in his late Majesty’s Reign, when the Circuit Courts were settled

or Scotland.

5th The Fifth Article recommends the Distribution of the province into three
Countys or Districts, of which, Quebec, Montreal and Trois Rivieres shall be the
three Capital Towns, and that an Annual Sheriff shall be named for each.

‘We are humbly of opinion that this Distribution of the province is more natural
and convenient than the plan lately followed by the Governor and Council, and
it will be more agreeable to the People, as it is conformable to their Antient
Division of the Country. But considering the difficulty of procuring English
and protestant sheriffs, especially at Trois Rivieres (where at present only Two

1 See No. XV.
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persons who are half pay Officers reside thus qualified) it may deserve considera-
tion whether such Sheriff should not serve longer than one year, till such time
as the gradual increase of Inhabitants may facilitate an Annual Rotation; or
whether the Annual Sheriff of Quebec may not also serve that office for Trois
Rivieres. This will oblige him, to appoint two Deputys or under Sheriffs, that is
one for each District, And if this method be taken, the Sheriff may be made
an Annual Officer, because Quebec can afford sufficient number of proper persons
to supply the Rotation, and Monireal (it is agreed) Can do the like.

6th The Sixth Article proposes to give the Justices of the Peace in the three
several Districts, at their General Quarter Sessions, Power to determine iinally
all causes not exceeding the value of Ten Pounds (the Title to Lands not being
in Question) with a Jury where it exceeds Five Pounds and without one where it
falls under that sum, it gives also to Two Justices in Petty Sessions, similar
Authority in Similar cases, where the value of the matter in dispute is not more
than Forty Shillings. The latter Authority appears to us well proposed ; but we
submit, whether it may not be better to reserve the Jurisdiction in matters
exceeding that value as far as Ten pounds to be determined in Quebec, By pro-
cceding in nature of the Civil Bill in Ireland before the Judges of the Superior
Court, or by proceeding in nature of the summary Bench; Actions at Barbadoes,
and in like manner in the Circuit Courts at Trois Rivieres and Monireal twice
in the year; The value of Ten pounds is considerable in such a Colony and the
reputation of the Justices of Peace is, as yet scarce enough establish'd for such
a Jurisdiction ; Under this Arlicle We beg leave to suggest that in the Commission
of the Peace for each District it may be useful and popular and endear his
Majesty’s Government to his new Subjects; if one or Two Canadians should be
appointed Justices, with the others who are British, particularly if Protestants
can be found fit for that Office.

7th The seventh and last point mentioned in the Report of the Lords of Trade,
on which we shall observe, is that Article, wherein they propose, that in all cases
where Rights and Claims are founded on events prior to the Conquest of Canada
the several Courts shall be Govern'd in their proceedings, by French usages and
customs which have heretofore prevailed in respect to such property.

This proposition is undoubtedly right, as far as it goes, in respect of Cases which
happen’d, antecedent to the Conquest; but we beg leave to take occasion from
hence, to enlarge a little on this subejct of the Rule of Judgment to be observed
in the Courts of Quebec as it is of the greatest moment to the honor and Justice
of the Crown, and to the peace and prosperity of the Province.

There is not a Mazim of the Common Law more certain than that a Conquer’d
people retain their antient Customs till the Conqueror shall declare New Laws.
To change at once the Laws and manners of a settled Country must be attended
with hardship and Violence ; and therefore wise Conquerers having provided for
the Security of their Dominion, proceed gently and indulge their Conquer’d
subjects in all local Customs which are in their own nature indifferent, and
which have been received as rules of property or have obtained the force of Laws.
1t is the more material that this policy be persued in Canada; because it is a great
and antient Colony long settled and much Cultivated, by French Subjects, who
now inhabit it to the number of Eighty or one hundred thousand. Therefore we
are humbly of opinion, that the Judges to be employed by his Majesty in this
province will answer all the ends of their trust, both as to the King and to the
people, if their conduct in Judicature be modell’d by the following General Rules.

1st First in all personal actions grounded upon Debts, promises, Contracts and
Agreements, whether of a Mercantile or other nature, and upon wrongs proper
to be compensated in damages, tc reflect that the substantial mazims of Law
and Justice are every where the same. The modes of proceeding and Trial, and
perhaps in some degree also the strict Rules of Evidence may vary, but the
Judges in the province of Quebec cannot maternally err, either against the Laws
of England, or the antient Customs of Canada ; if in such Cases they look to those
substantial maxims.

2d Secondly in all suits or Actions relating to Titles of Land, the Descent,
Alienation, Settlements and incumbrances to Real property, We are humbly of
opinion, that it would be oppressive to disturb without much and wise delibera-
tion and the Aid of Laws hereafter to be enacted in the province the local Customs
and Usages now prevailing there; to introduce at one Stroke the English Law
of Real Estates, with English modes of Conveyancing Rules of Descent and

F2
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Construction of Deeds, must occasion infinite confusion and Injustice. Brilish
Subjects who purchase Lands ihere, may and ought to conform to the fix'd
local Rules of Property in Canada, as they do in particular parts of the Realm,
or in other Dominions of the Crown. The English Judges sent from hence may
soon instruct themselves by the assistance of Canadian Lawyers and intelligent
Persons in such Rules, and may Judge by the Customs of Canada, as your Lord-
ships do in Causes from Jersey by the Custom of Normandy ; It seems reasonable
also, that the rules for the Distribution of personal property in Cases of Intestacy
and the modes of assigning and Conveying. It should be adhered too for the
present.

3d Thirdly in all suits entertained before the Gov'r and Council, as a Court
of Chancery or Equity, it is obvious, that the General Rules of Law and Justice
must be the same as in the other Courts, according to the subject matter of the
suit with this difference only, that the relief is more compleat and specific, and
adapled to supply the Defects, or allay the Rigor of those Rules.

4th Fourthly in Criminal Cases, whether they be Capilal Offences or Mis-
demeanors, it is highly fitting (as far as may be) that the Laws of England be
adapted in the Discription and Quality of the offence itself, in the manner of
proceeding to charge the party to Bail or detain him. The Certainty, the Lenity
of the English Administration of Justice and the Benefits of this Constitution
will be more peculiarly and essentially felt by his Majesty’s Canadian Subjects,
in matters of Crown Law, which touch the Life, Liberty and Property of the
Subject, than in the conformity of his Courts to the English Rules of Real and
Personal Estates. :

This Certainty and this Lenity are the Benefits intended by his Majesty’s Royal
proclamation, so far as concerns Judicature. These are Irrevocably Granted and
ought to be secured to his Canadian subjects, according to his Royal Word. For
this purpose it may not be improper upon the appointment of a new Gov’r with
a new Commission revised and Consider’d by your Lordships, to direct that
Governor to publish an explanatory proclamation in the Province, to quiet the
minds of the People as to the true meaning of the Royal proclamation of Oct'r,
1763, in Respect to their local Customs and usages, more especially in Titles of
Land and Cases of Real Property.

5th Fifihly in Rules of process and the Praclice of the Courls. We beg leave
to suggest, that it may be expedient to order the new Chief Justice,® with the
assistance of the other Judges, to be appointed and the Attorney General 2 of
Quebec to consider, and prepare a suitable Plan adapted to the Jurisdiction of
the different Courts, and the convenience of the Suitors. The Forms of proceed-
ing out to be simple easy and as summary and expeditious as may consist with
the advancement of right and the protection of Innocence, useful hints may be
taken not only from the supreme Courts of Westminster, but from the practice
of the Courts in Wales, and from many of the Colonys. Some time will be neces-
sary, before such a plan can be framed and experience alone can perfect it. As
soon as they shall have prepared it, the Governor and Council may enact it by
an Ordinance and transmit the same in the accustomed manner, to be laid before
his Majesty for his Royal approbation.

All which is humbly submitted, &c.
C. YORKE.

April 14th, 1766. WM. DE GREY.

XV
ORDINANCE OF 1766

[Trans.: Shortt and Doughty.]

An ORDINANCE, To aller and amend an Ordinance of His Excellency the
Governor and His Majesty’s Council of this Province, passed the Sevenieenih Day
of September, 1764.

‘Whereas by an Ordinance of His Excellency the Governor and His Majesty's
Council of this Province, made and passed the Seventeenth Day of September,
1764, Intitled, An Ordinance for requlating and establishing the Courls of Judicature
in this Province; His Majesty has most graciously been pleased to signify His

e, Willia;n Hey. For his commission, see below, No XVII,
2 j.e. Francis Maséres, who was appointed attorney-general for Quebec in March, 1766,
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Royal Will and Pleasure Lherein, by an additional Instruction to His said Ex-
cellency the Governor, “ That the Welfare and Happiness of His loving Subjects
“in this Province, which will ever be Objects of His Royal Care and Attention,
“do require that the said Ordinance should be altered and amended in several
“ Provisions of it, which tend to restrain His Canadian Subjects in those Privileges
“they are intituled to enjoy in common with his natural born Subjects:” And
therefore it is His further Royal Will and Pleasure, That it should be declared,
And by His Honour the President of His Majesty’s Council by & with the Advice,
Consent & Assistance of His Majesty’s Council of this Province, and by the
Authority of the same, It is hereby Ordained and Declared, That all His Majesty’s
Subjects in the said Province of Quebec, without Distinction, are intituled to be
impannelled, and to sit and act as Jurors, in all Causes civil and criminal cogniz-
able by any of the Courts or Judicatures within the said Province.

And for the more equal and impartial Distribution of Justice, Be it further
Ordained and Declared, by the Authorily aforesaid, That in all civil Causes or
Actions between British born Subjects and British born Subjects, the Juries in
such Causes or Actions are to be composed of British born Subjects only; And
that in all Causes or Actions between Canadians and Canadians, the Juries are
to be composed of Canadians only; And that in all Causes or Actions between
British born Subjects and Canadians, the Juries are to be composed of an equai
Number of each, if it be required by either of the Parties in any of the above
mentioned Instances. -

And be il further Ordained and Declared, by the Authorily aforesaid, That His
Majesty’s Canadian Subjects shall and are hereby permitted and allowed to
practise as Barristers, Advocates, Attornies and Proctors, in all or any of the
Courts within the said Province, under such Regulations as shall be prescribed by
the said Courts respectively for Persons in general under those Descriptions.

And be it further Ordained and Declared, by the Authorily aforesaid, That this
Ordinance shall continue in Force until His Majesty’s Pleasure be further known
herein; and that so much of the said Ordinance of the said Seventeenth of
Sepiember, 1764, as is not hereby altered and changed, shall and is hereby declared
to be temporary only. .

GIVEN by the Honorable PAULUS AEMILIUS IRVING, Esq.; Presidenl of
His Majesly’s Council, Commander in Chief of this Province, and Lieutlenani-
Colonel of His Majesly's Army, at the Casile of Saint Lewis, in the Cily of Quebec,
this 1st Day of July, in the Sixth Year of His Majesty’s Reign, and in lhe Year
of Our Lord One Thousand Seven Hundred and Sizly-siz.

P. Aemis. IrvING.

XVl

CONSIDERATIONS ! ON THE EXPEDIENCY OF PROCURING AN ACT
OF PARLIAMENT FOR THE SETTLEMENT OF THE PROVINCE
OFF QUEBEC (BY BARON MASERES); LONDON, PRINTED IN
THE YEAR MDCCLXVI

[Trans.: Shortt and Doughty.]

- - - B 4 - *

Upon these reasons we may conclude, that the exercise of the Catholic religion
cannot, consistently with the laws of Great Britian, be tolerated in the province
of Quebec. '

Yet that it should be tolerated is surely very reasonable, and to be wished by
all lovers of peace and justice and liberty of conscience.

By what authority then shall it be tolerated? This is the only question that
remains. Shall the King alone undertake to tolerate it? Will it be adviseable
that he should exercise, though for so good an end, a power of dispensing with
the laws ? Will it not give room to a thousand censures and odious reflections and
comparisons? The authority of Parliament seems to be a much safer foundation
to establish this measure upon, in a manner which neither the new English in-
habitants of the province can Contest, nor the French Catholics suspect to be
inadequate.

1! These ‘considerations’ were written before Mastres arrived in Quebec‘as attorney-general. They
should be compared with No. XXIV. '
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The next great difficulty that occurs, is the settlement of the laws, by which
the province of Quebec is for the future to be governed. The law upon this subjest
seems to be this; 1st, That the laws of the conquered continue in force till the
will of the conqueror is declared to the contirary; this follows from the necessity
of the case, since otherwise the conquered provinces would be governed by no
laws at all, 2dly, That after the declaration of the will of the conqueror, the
conquered are to be governed by such laws as the conqueror shall think fit to
impose, whether thoseare the old laws by which they have been governed before,
or the laws by which the conquerors are governed themselves, or partly one,
and partly the other, or a new set of laws different from both. 3dly, That by
the conqueror is to be understood the conquering nation, that is, in the present
case, the British nation ; that consequently by the will of the conqueror is to be
understood the will of the British nation, which in all matters relating to legisla-
tion is Expressed by the King and Parliament, as in all matters relating to Lhe
executive power it is expressed by the King alone; that therefore the Parliament
only have a power to make laws for the province of Quebec, or to introduce any
part of the laws of Great Britain there, or to delegate such a power of making
or introducing laws to any other hands, notwithstanding it may happen that in
fact such a power may inadvertently have been delegated to the governor aiid
council of the province by a private instruction of the King alone. For if the
contrary doctrine were true, that the King alone had the whole legislative power
in the province of Quebec, it would follow, that not only all the conquered Cana-
dians, but all the new English settlers there, would become slaves or subjects to
an absolute and arbitrary government, the moment they set their foot there.

It is therefore to be wished, that an Act of Parliament might be obtained that
at once declared what laws should take place in the province of Quebec, whether
the laws of the conquered, or the laws of Great Britain, or some of the laws of
the conquered, and some of the laws of Great Britain; Or whether any other laws
should be introduced there, more peculiarly fitted to the circumstances of the
province; and if any, then what laws should be so introduced: Or, if this detail
be Lthought too troublesome for the Parliament to enter upon, and their informa-
tions concerning the state of the province should he deemed to be as yet too
imperfect to enable them to go through such a business with propriety, then it
is 1o be wished that an act of Parliament may be obtained, by which such a
legislative power of making laws and ordinances for the good government of the
province might be delegated to the governor and council, as has been already
exercised by them by virtue of an instruction from the King alone. By such a
delegated parliamentary authority, they may enquire into the state of the Cana-
dian laws and customs already in force there, and may revise them and reduce
them into writing, and enact such of them as shall be found beneficial to the
province, and fit to be continued; and may introduce such parts of the laws of
England, as they shall think to be for the advantage of the province ; and likewise
as occasion offers, make such other new laws and regulations as shall be necessary
for the good government of it: And in so doing they will have a due regard to
the heads of advice suggested by Mr. Attorney Yorke, and to such other intima-
lions and instructions as the government shall think proper to communicate to
them. And lest this legislative power should be abused or injudiciously executed
by the governor and council, there might be a clause in the act of Parliament
directing them to transmit these several laws and ordinances to the King and
Privy Council in England, to be by His Majesty in council allowed or disallowed,
as his Majesty shall see cause. Only they should be in forece till disallowed, and,
if not disallowed within a certain time, as for instance two years, they should
then be in force for ever, unless repealed by act of Parliament. Laws and ordi-
nances founded on such a parliamentary authority will easily find obedience from
the people, which it is to be feared no others will; and the judges of the province
will carry them into execution with ten times as much spirit and confidence as
if they were doubtful of their legal validity.

Suppose a Criminal in Canada to be guilty of an offence that is capital by the
laws of England, but is not so by the laws of Canada that have hitherto been
received, (a supposition that is no way difficult, as the criminal law of England
abounds with capital offences), in what manner shall such a man be punished,
unless there is a parliamentary declaration determining the punishment that
shall attend his crime ? Could any lesser authorily warrant the infliction of death
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for such a crime? Or would any judge chuse, though he should be sure of never
~ being called to account for it, to pass such a sentence without the highest autho-

rity? But if the punishments of crimes be settled by authority of Parliament,
whether immediately by the Parliament itself, or mediately by ordinances made
by the governor and council of the province, by virtue of a legislative authority
communicated to them by act of parliament, the judges will be under no other
difficulty what punishments to inflict upon the several criminals, that come before
them, than they are in Great Britain itself.

Some persons are of opinion, that the laws of Great Britain do at once take
place in a conquered province, without any authoritative introduction of them,
either by the King, or Parliament. But this opinion seems destitute of foundation,
and is sufficiently refuted by the advice of the learned Mr. Yorke,! His Majesty’s
attorney-general, who has advised that the Canadians should be permitted to
retain their own laws, relating to inheritances and the alienation of their real
estates, which would be impossible without an act of Parliament for that purpose,
if the whole System of the laws of England did ipso facto become the law of the
province upon its being conquered, or ceded fo the Crown. Indeed, the whole
system of the laws of England, taken in the gross, and without a selection, would
be by no means a blessing to the Canadians. The game-laws, the poor-laws, the
fictions and subtleties in various sorts of actions and conveyances, the niceties
arising from the doctrine of uses, and the tedious'and operose instruments founded
on them, would really be a great misfortune to them; and from their novelty
and strangeness, would be thought to be a much greater. This doctrine therefore
of the instant validity of the whole mass of the laws of England throughout the
conquered Province cannot be true. And if the whole system of those laws is
not valid there, then certainly no part of them can be so. For if they are, then
who shall distinguish which of them are valid there and which are not?

1t may therefore be concluded, as at first, that none of the laws of England are
valid in the conquered province ipso facto by virtue of the conquest, or cession,
without a positive introduction there by a sulficient authority: and this sufficient
authority seems, for the reasons already mentioned, to be only the Parliament
of Great Britain.

As to the erecting an assembly in that province, it is a measure which probably
will not for some years to come be found expedient. If an assembly were now to
be constituted, and the directions in the governor’s commission, above alluded
to, were to be observed, by which none of the members elected there are to be
permitted to sit and vote in the assembly till they have subscribed the declara-
tion against Popery, it would amount to anexclusion of all the Canadians, that is,
of the bulk of the settled inhabitants of the province—An assembly so constituted,
might pretend te be a representative of the people there, but in truth it would
be a representative of only the 600 new English settlers, and an instrument in
their hands of domineering over the 90,000 French. Can such an assembly be
thought just or expedient, orlikely to produce harmony and friendship between
the two nations? Surely it must have a contrary effect.

On the other hand, it might be dangerous in these early days of their sub-
mission to admit the Canadians themselves to so great a degree of power. Bigot-
ted, as they are, to the Popish religion, unacquainted with, and hitherto pre-
judiced against the laws and customs of England, they would be very unlikely
for some years to come, to promote such measures, as should gradually introduce
the Protestant religion, the use of the English language, of the spirit of the
British laws. It is more probable they would check all such endeavours, and
quarrel with the governor and council, or with the English members of the
assembly, for promoting them. Add to this, that they are almost universally
ignorant of the English language, so as to be absolutely incapable of debating
in it, and consequently must, if such an assembly were erected, carry on the
business of it in the French language, which would tend to perpetuate that
language, and with it their prejudices and affections to their forner masters, and
postone to a very distant time, perhaps for ever, that coalition of the two nations, -
or the melting down the French nation into the English in point of language,
affections, religion, and laws, which is so much to be wished for, and which
otherwise a generation or two may perhaps effect, if proper measures are taken
for that purpose. And further it may be observed, that the Canadians themselves

1 See No. XIV. :
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do not desire an assembly, but are contenled to be protected in the enjoyment of
their religion, liberties, and propertics, under the administration of his Majesty’s
governor and council. If, to give a proper stability to this mode of government,
it is carried on by authority of Parliament, and is properly superintended, as no
doubt it will be, by the wisdom of his Majesty's Privy-Council, they will think
themselves extremely happy under it. The persons who most desire the imme-
diate constitution of an assembly, are some of Lhe six hundred English adven-
turers, who probably are ambitious of displaying their parts and eloquence in the
characters of leading Assemblymen,

But if an assembly is to be constituted, even this too had better be done by
act of Parliament than by the King’s single authority, as it is no less than severing
from the general body of his Majesty’s dominions a particular part of them, with
respect to the purposes of making laws and imposing taxes. Could the King, if
he thought proper, and a particular county of England was to desire it of him,
sever that county from the rest of England, and no longer summon any of its
members to Parliament, but instead thereof constitute a little Parliament in that
County itself, that should make laws and lay taxes for the inhabitants of that
single county? It is presumed that he could not: and the erecling an assembly
in a conquered province is an act of much the same nature. It is true indeed, that
some of the American charters and assemblies owe their rise to this authority:
but this was in the reign of the Stuarts, who were fond of extending their pre-
rogalive; and, on account of the inconsiderableness of the colonies at that time,
these things were then unnoticed ; so that they do not prove the strict legality
of the practice. Since that time Lhese charters have been put in practiceby the
colonies, and acquiesced in by the mother-country, and in some measure recog-
nized in Parliament; and this usage, acquiescence and recognition are in truth

- their best support.

Commission
to be Chief
Justice of the
Province of
Quebec.

But if an assembly is Lo be constituted, in which the Catholics or Canadians
are to be admilted, (as in justice and reason they ought to be, if any assembly at
all is to be erected), the authority of Parliament seems to be still more necessary
Lo give validily to such a measure.

For the reasons that have been just now mentioned, it seems evident, that the
measure of erecting an assembly in the province of Quebec is somewhat prema-
ture. How soon it will become expedient and proper, experience only can shew.
But in the mean time, however short that time may be, it seems necessary to
have recourse Lo the authority of Parliament for settling the government of Lhe
province, and removing the difficulties that obstruct the settlement in the three
great articles of Religion, Law and Revenue. It is therefore the humble request
of all the gentlemen who have lately been appointed to the principal offices in the
government of Quebec, to his Majesty's Ministers of State, that they would ase
their influence and endeavours to procure such an act of Parliament as they
shall upon the whole matter think to be necessary, to remove the difficulties that
have been stated, and to enable the said gentlemen to administer the govern-
ment of that province in their several departments, with security to themselves,
and advantage lo the province.

xvla
COMMISSION OF THE CHIEF JUSTICE, 1766

[Trans.: Shortt and Doughty.]

GEORGE THE THIRD, by the Grace of God, of Great Britain, France, and
Ireland, KING, Defender of the Faith, and so ferth; To our Trusty and well
beloved WILLIAM HEY, Esquire, Greeting.

Know ye, thal we having taken into our Royal Consideration, Your loyalty,
Integrity, and ability, Have, assigned, Constituted, and appointed, AND WE
do hereby assign, Constitute, and appoint, you, the said WILLIAM HEY, our
Chief Justice of, and in our Province of Quebec in America; To enquire by the
Oaths of honest and lawful men of the province aforesaid, and by other lawful
ways, Methods, and means, by which you ¢an or may the better Know, as well
within liberties as without, of whatsoever Treasons, misprisions of Treason,
Insurrections, Rebellions, Murders, Felonies, Homicides, Killings, Burglaries,
Rapes of Women, Unlawful Congregations and Assemblies, words spoken,
Misprisions, Confederacies, FFalse Allegations, Trespasses, Riots, Routs, Escapes,
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Contempts, Falsities, Negligencies, Concealments, Maintenances, Oppressions, Power to inquire
Champorties, Deceits, and other Misdoings, Offences, and Injuries what- ?jl(ﬂ;%“
soever, as also of the accessories thereto within the province aforesaid, as well other offences;
within liberties as without, by whomsoever and howsoever had, done, perpetrated,

or Committed, or which hereafter may happen to be done, perpetrated or Com-

mitted, and by whom, to whom, when, where, and how, and of all other articles

and Circumstances, the premises, or any of them, any wise Concerning: And the and the same
said treasons and other the premises to hear and determine, according to the to hear and
law and Custom of that part of our Kingdom of Great Britain called England, I%%emhme
and of our said province of Quebec, hereafter to be made. THEREFORE WE laws of England
Command that, at such certain days and places as you shall appoint, You make and the ordi-
diligent inquiry of the premises; and all and singular the premises you hear and g%“?ﬁc‘éf the
determine; and the same do and fulfil in form aforesaid, doing therein that which hereafter to

to Justice doth belong or appertain, according to the Law and Custom of that be made.

part of our Kingdom of Great Britain called England, and of our said province

of Quebec hereafter to be made: Saving to us our Amerciaments and other things

thereby to us belonging; for we will Command all and every our Sheriffs or

provost Marshal’s of our province aforesaid; That at such certain days, and

places as you our Chief Justice shall make known to him, them, or any of them,

they cause to come then and there before you such and so many honest and

lawful men of our said province as well within liberties as without, by whom the

Truth of the matter may be the better Known and inquired of.

AND FURTHER, KNOW YE That we have assigned, Constituted, and Power to
appointed, and by these presents, do assign, Constitute and appoint you, the said deliver goals _
WILLIAM HEY, our Goal of our Province aforesaid, of the prisoners therein thé’,em confined .
hereafter to be to deliver. AND, therefore we Command you that, at such
Certain days and places as you shall appoint, you come to our Court-House of
our said Province the Goal in our said province of the prisoners hereafter therein
to be to deliver, doing therein what to justice doth, or may, belong or appertain,
according to the Law and Custom of that part of our Kingdom of Great Britain
called England, and of our said province of Quebec hereafter to be made; saving
to us our amerciaments and other things thereby to us belonging: For we will
Command all and every our Sheriffs and provost Marshals of our said Province
of Quebec that, at such Certain days and places as you our Said Chief Justice
shall make known to him, them, or any of them, they Cause to Come then and
there before you our said Chief Justice all the prisoners of the same Goal and
their attachments.

AND FURTHER KNOW YE That we have assigned, Constituted, and Power to hear

appointed, and by these presents, do assign, Constitute and appoint YOU, the 2id determine
said WILLIAM HEY, Our Chief Justice of Our Supreme Court of Judicature of 4,4 actions,
our said province of Quebec, to inquire by the oaths of honest and lawful men whether real,
of the province aforesaid, and by other lawful ways, methods and means, by gfi‘:g“gt’h‘;;
which you can or may the better Know, as well within Liberties as without, of petween the
all civil pleas, actions, and suits, as well real and personal, as mixed, between us King and a
and any of our Subjects, or between party and party, by whomsoever had, g‘égg:gx;"f
brought, sued and Commenced, and of all other articles and circumstances the gypject ana
premises, or any of them, any wise Concerning: and the said pleas, actions, and subject.
suits, and every of them, to hear and determine in manner and form aforesaid,
doing therein that which to Justice doth belong and appertain-according to the
Laws and Customs of that part of our Kingdom of Great Britain Called England,
and the Laws, Ordinances, Rules, and Regulations of our said province of
Quebec, hereafter in that behalf to be Ordained and made. THEREFORE WE
Command you that, at such Certain Days and places, as you shall appoint, you
make diligent inquiry of the premises; and all and singular the premises to hear
and determine in manner and form aforesaid, doing therein that which to justice
doth belong or appertain according to the Law and Custom of that part of our
Kingdom of Great Britain Called England, and the Laws, Ordinances, Rules, and
Regulations, of our said province of Quebec hereafter in that behalf to be made:
FOR WE will Commarid all and every Our Sheriffs or provost Marshal of our
province aforesaid that at such Days and places, as you our Said Chief Justice
shall make Known to him, them, or any of them, they Cause to Come then and
there before you, such and so many honest and lawful men of our said province,
as well within liberties as without, by Whom the truth of the matter may be the
better Known. :
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TO HAVE, HOLD, AND EXERCISE the said Offices of our Chief Justice of
and in our Said province of Quebee, for and during our Royal Will and pleasure
and your Residence within our Said province; Together with all and Singular
the Rights, profits, free priviledges, and Emoluments to the said Office belonging,
in as full and ample manner as any other Chief Justice of any of our provinces of
America HATH heretofore held and Enjoyed, or of right ought {o have, hold,
or Enjoy, the same with full power and authority 1o hold the Supreme Courts of
Judicature at such places and times as the same may or ought to be held within
our said province.

IN TESTIMONY whereof we have Caused these our Letters to be made patent
and the Great seal of our said province of Quebec, to be hereunto Affixed, and to
be entered on record in one of the Books of patents in our Registers Office of
Inrollments of the said Province WITNESS Our Trusty and well beloved. The
Honble. Guy Carleton, Esquire, Our Lieutenant Governor and Commander in
Chief in and over our said province of Quebec and the Territories thereon depend-
ing in America, at our Castle of Saint Lewis in our said City of Quebec, The
Twenty-fifth Day of September in the Year of our Lord one Thousand seven
hundred and sixty-six, and in the Sixth Year of our Reign.

(Signed) Guy CarLETON.I

XVIII
REMONSTRANCE OF MEMBERS OF COUNCIL TO CARLETON 2

[Trans.: Shortt and Doughty.]

Quebec, Octor- 13th, 1766.

We, the underwritien Members of His Majesty’s Council for the Province of
Quebec, think it our indispensible duty to communicate to you our sense of the
method lately adopted of calling together only a part of the Council: The bad
consequences which may arise from Practice are manyfold ; But as you are pleased
to signifye to Us by Coll. Irving thal it was accident, & not Intention, it is need-
less for us to enumerate them.

‘We would be wanting to ourselves, & Others in the same Circumstances if we
did not remonstrate against an opinion lately insinuated, as if Mandamus’s from
Brittain suspended Appointments to the Council made by Govr. Murray. We
apprehend his Commission & Instructions, by which he was authorized to
constitute a Council & to make choice of the Persons, to be to all Intents, &
purposes, a Mandamus to each of Us, provided His Majesty did not disapprove
of Us, when reported to Him by the Governour: The many Difficulties which for
Two Years we had to encounter in a new Establishment for a Province under very
peculiar circumstances, perhaps entitle us to some Reguard: At any Rate tho’
His Majesty may have an undoubted Right to encrease the number of his Council
by granting Mandamus’s to whom He pleases, it is to be presumed that by so
doing there is no Intention to deprive Us either of our Right to Precedence, or
to a Seat in Council: A late event on the Departure of Govr. Murray is a proof
of the contrary.

If by the Constitution or Custom of the Colonys the number of the Council is
restricted, Mandamus’s are in that Case to be regarded only as an Order for the
Admission of the Persons named therein, Provided there is a Vacancy.

It the Deference which we feel for every Manifestation of the Will of our
Sovereign has prevented us from objecting to any person possessed of a Manda-
mus from being sworn into the Council, We apprehend that if the Council is at
present, or hereafter may be restricted, The Councillor last admitted is to be
considered as the Supernumerary.

We have the honr. to be wth. the greatest respect Sr. yr. most obedt. hble. Servts.

(Signed) P. Aemis. IRVING
WAaR. MURRAY
ApaM MABANE
IFrs. MOUNIER
JaMmEs CUTHBERT.

! Murray was recalled to England in April, 1766, but he continued to hold his office as governor. Sir
Guy Carleton was appointed his deputy on April 7,1766, with the title lientenant-governor. He acted
uunder the instructions given to Murray (No. VIII) until he was appointed governor in 1768, when he
reccived a new set of Instructions addressed to himself. Tor his work in Canada, see Bradley, A. G., Life
of Lord Dorchester (Oxford, 1926). ;

2 These two documents (Nos XVIII and XIX)illustrate not only the difficulties which met Carleton
in his new work, but also something of his methods.



i774] CONSTITUTIONAL DOCUMENTS OF CANADA 75

XIX
GOVERNOR CARLETON’'S REPLY

{Trans.: Shortt and Doughty.]
October, 1766.
Gentlemen

As Lieutenant Colonel Irving has signified to you, that the Part of my Conduct,
you think worthy your Reprehension, happened by Accident, let him explain
to you his Reasons for so doing, He had no authority from me—

But that there may be no further Doubt, I hereby make known to you, that
1 both have and will, on all Matters which do not require the Consent of Council,
call together such Councellors as I shall think best qualified to give me Informa-
tion: and further, that I will ask the Advice and Opinion of such Persons, tho’
not of the Council as I shall find Men of good Sense, Truth, Candor, and Impartial
Justice ; persons who prefer their Duty to the King and the Tranquility of His
Subjects to unjustifiable Attachments, Party Zeal, and to all selfish mercenary
views: After I have obtained such Advice, I will still direct as to me shall seem
best for His Majesty’s Service, and the Good of His Province Committed to my
Care—

1 further make Known to you, and for the first time I give an Opinion, that
for the present His Majesty’s Couneil consists of twelve Members; those named
and appointed immediately by the King have the Preference, next follow those
appointed by Governor Murray till the Seats are all full:

You will be pleased to recollect, Gentlemen, that Mr. Stewart, tho’ sworn into
Council after Mr. Mounier, has by Virtue of the King’s immediate Appointment
constantly taken Place and Precedence of you all.

I must also remind you, that His Majesty’s Service requires Tranquility and
Peace in His Province of Quebec, and that it is the indispensable Duty of every
good Subject, and of every honest Man, to promote so desirable an End.

' (Signed) Guy CARLETON.

XX
CARLETON TO SHELBURNE !

{Trans.: Shortt and Doughty.]

Quebec, 25th Nov. 1767.
My Lord,

I take for granted, that the natural Rights of Men, the British Interests on
this Continent, and the securing the Kings Dominions over this Province, must
ever be the principal Points in View, in forming it’s Civil Constitution, and Body
of Laws; And that the last, is the Foundation of all, without which, other
schemes can be little better than meer Castles in the Air; . . .

Having arrayed the Strength of His Majesty’s old and new Subjects, and
shewn the great Superiority of the Latter, it may not be amiss to observe, that
there is not the least Probability, this present Superiority should ever diminish,
on the Contrary ’tis more than probable it will increase and strengthen daily:
The Europeans, who migrated never will prefer the long unhospitable Winters
of Canada, to the more chearful Climates, and more fruitful Soil of His Majesty’s
Southern Provinces; The few old Subjects at present in this Province, have been
mostly left here by Accident, and are either disbanded Officers, Soldiers, or
Followers of the Army, who, not knowing how to dispose of themselves elsewhere,
seltled where they were left at the Reduction; or else they are Adventurers
in Trade, or such as could not remain at Home, who set out to mend their
Fortunes, at the opening of this new Channel for Commerce, but Experience has
taught almost all of them, that this Trade requires a Strict Frugality, they are
Strangers to, or to which they will not submit ; so that some, from more advan-
tagious Views elsewhere, others from Necessity, have already left this Province,
and 1 greatly fear many more, for the same Reasons, will follow their Example
in a few Years; But while this severe Climate, and the Poverty of the Country
discourages all but the Natives, it’s Healthfulness is such, that these muitiply

1‘; Eéléiam earl of Shelburne was appointed secretary of state for the southern department on July
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© daily, so that, barring Catastrophe shocking to think of, this Country must, to
the end of Time, be peopled by the Canadian Race, who already have taken such
firm Root, and got to so great a Height, that any new Stock transplanted will
be totally lud and impereeplible amoncrst them, except in the Towns of Quebec

and Montreal, I am &e.

Guy CARLETON.
XXI1

CARLETON TO SHELBURNE

{Trans.: Shortt and Doughty.]

Quebee, 24th Decr., 1767.
My Lord,

To coneceive Lthe true State of the People of this Province, so far as the Laws
and Administralion of Justice are concerned, and the Sensations, they must feel,
in their present Situation, ’tis necessary to recollect, they are not a Migration of
Britons, who brought with them the Laws of England, but a Populous and long
established Colony, reduced by the King’s Arms, to submit to His Dominion,
on cerluin Condilions: That their Laws and Customs were widely Different from
those of England, but founded on natural Justice and Equity, as well as these;
That their Honors, Property, and Profits, as well as the King’s Dues, in a great
Measure Depended upon them, That, on the Mutation of Lands by sale, some
special Cases excepted, they established Fines to the King, in Lieu of Quit Rents,
and to the Seigneur, Fines and Dues, as his Chief Profits, Obliging him to grant
his Lands at very low Fents—

This System of Laws established Subordination, from the first to the lowest,
which preserved the internal Harmony, they enjoyed untill our Arrival, and
secured Obedience to the Supreme Seat of Government from a very distant
Province. All this Arrangement, in one Hour, We overturned, by the Ordinance
of the Seventeenth of September One Thousand seven hundred and sixty four, and
Laws, ill adapted to the Genius of the Canadians, to the Situalion of the Province,
and to the Interests of Great Britain, unknown, and unpublished were introduced
in their Stead ; A Sort of Severity, if I remember right, never before practiced by
any Congqueror, even where the people, without Capitulation, submitted to His
Will and Discretion.

How far this Change of Laws, which Deprives such Numbers of their Honors,
Privileges, Profits, and Property, is conformable to the Capitulation of Montreal,
and Treaty of Paris; How far this Ordinance, which affects the Life, Limb,
Liberty, and Property of the Subject, is within the Limits of the Power, His
Majesty has been pleased to Grant to the Governor and Council; How far this
Ordinance, which in a Summary Way, Declares the Supreme Court of Judicature
shall Judge all Cases Civil and Criminal by Laws unknown and unpublished to
the People, is agreeable to the natural Rights of Mankind, I humbly submit;
This much is certain, that it cannot long remain in Force without a General Con-
fusion and Discontent—

I am with much Respect and Esteem
Your Lordship’s
Most Obedient
Humble Servant
Guy CARLETON.

XXI1
HILLSBOROUGH?! TO CARLETON
[Trans.: Shortt and Doughty.]
‘Whitehall, March the 6th, 1768.

L] * * - » -

Sir,

I had the Honor to serve His Majesty at the Board of Trade, in the year 1763,
when His Ma’ty was pleased to publish His Royal Proclamation relative to the
new Colonies, and, whatever the legal sense conveyed by the Words of that
Proclamation may be, of which I pretend not to be a Judge, I certainly know

¢ Wills, earl of Hillshorough, was appointed first secretary of state for the colonies on the ereation of
that department in 1768,
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what was the Intention of those who drew the Proclamation, having myself been
concerned therein; And 1 can take upon me to averr, that it never entered into
Our [dea to overturn the Laws and Customs of Canada, with regard to Property,
but that Justice should be administered agreably to them, according to the
Modes of administering Justice in the Courts or Judicature in this Kingdom, as
is the Case in the County of Kent, and many other parts of England, where
Gavel-kind Borough-English and several other particular customs prevail, altho’
Justice is administered therein according to the Laws of England.

It was most unfortunate for the Colony of Quebec, that weak, ignorant, and
interested Men, were sent over to carry the Proclamation into Execution, who
expounded it in the most absurd Manner, oppressive and cruel to the last Degree
fo the Subjects, and entirely contrary to the Royal Intention. The Distance of
the Colony, the Difficulties arising from many Circumstances, unnecessary for me
{o enumerate, and the Differences of Opinion occasioned by various Causes, have
prevented, as yet, the necessary Measures from being taken, fo correct this
original and fatal Mistake; But I trust I shall soon be impowered to signify His
Mujesty’s Pleasure, Lo you, to carry info Execution, such as will not only relieve
His Majesty’s new Subjects from the uncertain, and consequently unhappy
Situation, they are now in; but give them entire Satisfaction for the future, by
seeuring to them their Property upon a stable Foundation, and rendering the
Colony more flourishing and happy than it has ever been.

I am &e.
HILLSBOROUGH.

XXIII
CARLETON TO SHELBURNE

[Trans.: Shortt and Doughty.]

Quebec, 20th Jan. 1768.
My Lord,

I have found in Canada, what I believe may be found everywhere, The People
fond of the Laws and Form of Government they have been educated under,
tho’ scarcely a Man that knows one sound Principle of Government, or Law;
Three or four of the old Subjects, about a year ago, brought me the rough Draft
of a Petition for a general Assembly, and hoped, I had no Objection to their
having it signed by all the British, who wished to have one called; I told them,
I had many Objections to great numbers signing a Request of any Kind, that
it seldom conveyed the sincere Desire of the Subscribers, that it had an Appear-
ance of an Intention to take away the Freedom of granting or refusing the
Request; T had no Objection to Assemblies in General, yet such was the peculiar
Situation of Canada, tho’ I had turned that Matter often in my Thoughts, I could
hit off no Plan that was not liable to many Inconveniencies, and some Danger;
That perhaps they might be more fortunate, and I should think myself obliged
Lo themn, if they would shew me one, that could be of advantage to the Province,
and the King's Service, assuring them, such a Plan wanted no Petitions to re-
commend it to me: about a Month after, they asked me, if I had considered of
their Request, and I repeated my former Answer; since which I have often urged
them, of my own Accord, to let me have their scheme for an Assembly, and to
inform me, who they thought should be the Electors, and who the Representa-
tives, but to no Purpose; so that I imagined, they had laid aside all Thoughts of
the Kind, till lately one John McCord, who wants neither Sense nor Honesty,
and formerly kept a small Ale House in the poor Suburbs of a little Country
Town in the North of Ireland, appearing zealous for the Presbiterian Faith, and
having made a little Money, has gained some Credit among People of his Sort;
this Person purchased some Spots of Ground, and procured Grants of more, close
to the Barracks, where he run up Sheds, and placed poor People to sell his
Spirits to the Soldiers, finding that his lucrative Trade has lately been checked,
by inclosing the Barracks to prevent the Soldiers getting drunk all Hours of the
Day and Night, He has commenced Patriot, and with the Assistance of the late
Attorney General, and three or four more, egged on by Letters from Home, are
at work again for an Assembly, and purpose having it signed by all they can
influence: On the other Hand the better Sort of Canadians fear nothing more
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than popular Assemblies, which, they conceive, tend only to render the People
refractory and insolent; Enquiring what they thought of them, they said, they
understood some of our Colonies had fallen under the King’s Displeasure, owing
to the Misconduct of their Assemblies, and that they should think themselves
unhappy, if a like Misfortune befell them. It may not be improper here to
observe, that the British Form of Government, transplanted into this Continent,
never will produce the same Fruits as at Home, chiefly, because it is impossible
for the Dignity of the Throne, or Peerage to be represented in the American
Forests; Besides, the Governor having little or nothing to give away, can have
but litile Influence; in Place of that, as it is his Duty toe retain all in proper Sub-
ordination, and to resirain those Officers, who live by Fees, from running them
up to Extortion; these Gentlemen, put into Offices, that require Integrity,
Knowledge and Abilities, because they bid the highest Rent to the Patentee,
finding themselves checked in their Views of Profit, are disposed to look on the
Person, who disappoints them, as their Enemy, and without going so far as to
forfeit their Employments, they in general will be shy of granting that Assistance,
the King’s Service may require, unless they are all equally disinterested or
equally Corrupt. It therefore follows, where the executive Power is lodged with
a Person of no Influence, but coldly assisted by the rest in Office, and where the
two first Branches of the Legislature have neither Influence, nor Dignity, except
it be from the extraordinary Characters of the Men, That a popular Assembly,
which preserves il’s full Vigor, and in a Country where all Men appear nearly
upon a Level, must give a strong Bias to Republican Principles; Whether the
Independent Spirit of a Democracy is well adapted to a subordinate Government
of the British Monarchy, or their uncontrolable Notions ought to be encouraged
in a Province so lately Conquered, and Circumstanced as this is, I with great
Humilily submit to the Superior Wisdom of His Majesty's Councils: for my own
part, 1 shall think myself Fortunate, if I have succeeded in rendering clear
Objects, not allways distinctly discernable at so great a Distance.
I am, etc.,
Sgd. Guy CARLETON.

XXV
To the Earl of Hillshorough
A DRAUGHT? of An Intended Report of the Honourable the Governor in Chief
and the Council of the Province of Quebec to the King’s most Excellent
Majesty in his Privy Council; concerning The State of the Laws and the
Administralion of Justice in that Province.

[Trans.: Shortt and Doughty.]

. His excellency has thought fit to mention only one method of settling
the laws of the province, which he strongly recommends to his Majesty, as the
only way of doing justice and giving salisfaction to the Canadians, which is, to
continue the laws of England with respect 1o criminal matters, but to revive the
whole body of the French laws that were in use there before the conquest with
respect to civil matters . .

XXV
ATTORNEY GENERAL MASERES' CRITICISM OF GOVERNOR

CARLETON’S REPORT ON THE LAWS OF THE
PROVINCE, 1769

[Trans.: Shortt and Doughty.]

* » L

Your Majesty’s allorney general of this province approves that part of the
foregoing report which gives an account of the constitution of the government
of this province during it’s subjection to the French king, and believes the said

1 Francis Maséres drew up a draft report on the state of law and justice in Quebec, which was handed
over to Carleton on February 27, 1769. Carleton did not approve of it and another report was drawn up
containing Carleton’s ideas, which are those of this document. The entire report was not available
when Shortt and Doughty edited their Documents . It has since been found, along with a lost report
from the chief justice, Hey, in King’s MS. 207 (Brt. Mus.), and both are printed in Kennedy, W.P.M.
The Laws of Quebec, 1767-1770, (Ottawa, 1930.)
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account to be true in most particulars; but he cannot assent to that part of the
said report which suggests to your Majesty the expediency of reviving the whole
of the French laws in civil matters, for the following reasons.

In the first place, he thinks it will be a deviation from that plan of conduct
which your Majesty has hitherto thought fit to pursue with respect to this
province ever since the conquest of it by your Majesty's arms in 1760, which he
conceives to have been, to endeavour to introduce the English laws and the
English manner of government into it, and thereby to assimilate and associate
this province to your Majesty’s other colonies in North America, and not to keep
it distinct and separate from them in religion, laws, and manners, to all future
gencrations. He conceives that if this latter system had been that which your
Majesty had adopted, your Majesty would have given orders to your general,
Sir Jeffery Amherst, to whom this province was surrendered, to keep up, from
the first moment of the conquest, all the courts of justice that were at that time
in being in the colony, and even the several officers that composed them, upon
the same fooling on which they then subsisted. But as your Majesty’s said
general did immediately suppress all the former jurisdictions, and erect military
councils in their stead, and in the articles of capitulation refused to promise the
inhabitanis of this province the coniinuance of the cusiom of Paris, and the other
ancient laws and usages by which they had been governed, though requested in that
behalf by the IFrench general; and as your Majesty did afterwards, in the fourth
article of the definitive treaty of peace in 1763, engage to indulge your new
Canadian subjects even in the delicate and important article of the free exercise
of their religion, only so far as the laws of England will permil;—and as your
Majesty, by your royal proclamation of the 7th of November,! 1763 did encourage
your British and other ancient subjects to go and settle in this and the other new-
crected governments, and did promise them, as excitement thereunto, the
immediate enjoyment of the benefit of the laws of England ;—and as your Majesly
did afterwards, by your commission of vice admiral of this province granted to
General Murray, expressly introduce all the laws of the English courts of admirally
inlo this province; and by your commission to the same gentleman to be captain’
general and governour in chief of this province, did direct him to summon an
assembly of the freeholders and planters in this province, and in conjunction
with them #0 make laws and ordinances nol repugnart io the laws of England, by
which it seems to be pre-supposed that the laws of England were already intro-
duced there; and did in other parts of the said commission allude to divers of the
laws of England as being already in force here, as particularly the laws relaling
o lhe oaths of abjurailion and supremacy, and the declaration against iransub-
slantiation—From these several exertions of your Majesty’s royal authority in
favour of the laws of England, your Majesty’s attorney gerieral of this province
humbly collects it to have been your Majesty’s gracious intention to assimilate
this province in religion, laws, and government to the other dominions belonging
to your Majesty’s crown in North America; he therefore conceives that the im-
mediate revival of all the French laws relating to civil suits in this province, in
the manner suggested in the foregoing report, will have at least the appearance of
a deviation from the plan of conduct which your Majesty has hitherto adopted,
and of a step towards a preference of the contrary system of keeping this province
distinct from and unconnected with, all your Majesty’s other colonies in North
America: and this appearance he humbly conceives to be itself a considerable
inconvenience, and very fit to be avoided, unless very strong reasons of justice
or policy made such a measure necessary, which he does not conceive to be the
case; for, on the contrary, he apprehends that the said total revival of the
custom of Paris, and all the other French laws relating to civil suits, will be
attended with the following additional inconveniences.

In the first place, it will make it difficult for any of your Majesty’s English
subjects to administer justice in this province, as it will require much labour and
study, and a more than ordinary acquaintance with the French language to
attain a thorough knowledge of those laws.

In the next place, it will keep up in the minds of your Ma;esty s new Canadian
subjects the remembrance of their former government, which will probably be
accompanied with a desire to return to it. When they hear the custom of Paris,
and the parliament of Paris, and its wise decisions, continually appealed to as the
measure of justice in this country, they will be inclined to think that government

! An error for ‘October.” (See No, VIL.) .
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to be best, under which those wise laws could most ably be administered, which
is that of the French king; which, together with the continuance of their attach-
ment to the Popish religion, will keep them ever in a state of disaffection to your
Majesty’s government, and in a disposition to shake it off on the first opportunity
thatl shall happen to be afforded them by any atiempt of the French king to
recover this country by force of arms.

And in the third place, it will discourage your Majesty’s British subjects from
coming to settle here when they see the country governed by a set of laws, of
which they have no knowledge and against which they entertain (though perhaps
unjustly) strong prejudices.

Your Majesty’s attorney general of this province is further of opinion, that the
body of your Majesty’s new Canadian subjects are by no means either so dis-
tressed or so discontented by the introduction of the LEnglish laws info this
province as they are represented in the foregoing report: at least he has seen no
proofs of either such great distress or high discontent. What he has principally
observed to be the subject of their complaints has been, either the expence or the
dilatoriness of our law-proceedings; which he therefore conceives stand in need
of reformation: and he is of opinion, that to establish three courts of gencral
jurisdiction in all maiters criminal as well as civil in the province, to sit every
week in the year (with a very few exceptions) in the towns of Quebec, Three
Rivers, and Montreal, would be the most adequate remedy for these complaints.

And as to the substance of the laws which are to be henceforwards admitted
in this province, he conceives that the best way of all to settle these would be to
malke a code of them, that should contain all the laws of every kind, criminal as
well as civil, that were intended to he of force here, to the exclusion of all other
laws, both French and English, that were not inserted in the said code ; by which
means all pretence would be taken away both from the French and British
inhabitants of this province for complaining that they are governed by unknown
Jaws. This he conceives to be a work of difficulty indeed, but by no means im-
practicable; and he apprehends that it would be a work of very great utility to
the province, even though it should be very imperfectly executed, and many
important articles should happen to be omitted in it; provided only that those
things that were inserted in it were useful and reasonable, and set forth in a clear
and proper manner: because he apprehends that the rules so inserted would be
suflicient to govern at least all the common cases that would happen in the
ordinary course of human affairs, such as descents in the right line, the right of
representation in grand-children whose parents are dead, the dower of widows,
the rents and services due to seigniors, the obligations and duties due from them
to their tenants, the seignior’s right to the common mutation fines, his right of
pre-emption of his tenant’s land when the tenant is disposed to sell it, the rules
of evidence in courls of justice, the solemnities necessary to be observed to give
validity to a deed or will, and the like obvious and important matters; which
would be sufficient to prevent the province from falling into confusion. And as
to the nicer cases which might be omitted in such a code, they might afterwards
be supplied by particular ordinances passed from time to time for that purpose.

But if this measure of making such a code of laws should not be thought
adviseable, your Majesty’s attorney general of this province is humbly of opinion
that it would be most expedient to let the English law continue to subsist in this
province as the general law of the province, and to pass an ordinance to revive
those of the former French laws which relate to the tenure, inheritance, dower,
alienation, and incumbrance of landed property, and to the distribution of the
effects of persons who die intestate. His reasons for thinking that the French
laws upon these heads ought to be revived, are as follows.

These heads of law are three in number: First, those relating to the tenures of
land in this province, or the mutual obligations subsisting between landlords and
tenants with respect to them. Secondly, the laws relating to the power and
manner of aliening, mortgaging, and otherwise incumbering landed property. And
Thirdly, the laws relating to dower, inheritance and the distribution of the effects
of persons who die intestate. And these several heads of law ought, as he humbly
apprehends, to be revived in this province upon separate and distinct grounds.

The laws of tenure, he conceives, ought to be considered as having been
already granted by your Majesty to your new Canadian subjects by that article
in the capitulation of 1760, by which your Majesty’s general granted them the

! See No. V, Capitulations of Mondreal, Article xxxvii.
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enjoymenl of all their eslales, bolh noble and iynoble, and by the permission given
them by your Majesty in the definitive treaty of peace in 1763,* 1o continue in
the possession of them ; these laws being essentially necessary to such possession
and enjoyment. Suchare the laws relating to the quit-rents due by the freeholders,
who hold by rent-service, to the seigniors, the mutation-fines, the. right of pre-
emplion, and the rights of escheat in certain cases; all which constitute the
principal part of the property of the seigniors.

Bul the laws relating to the power and manner of aliening, mortgaging, and
otherwise incumbring, landed property, are not, as he apprehends, absolutely
necessary to the enjoyment of the lands themselves, and therefore ought not tlo
be reckoned quite so sacred and unchangeable as the laws of tenure themselves.
Yet he conceives them to be very nearly connected with those laws, and almost
dependant upon them, so that they could not be changed in any considerable
degree without diminishing the value of the lands themselves, by means of the
practical difficulties that would occur in making use of the new modes of con-
veying land that would be established in their stead ; and therefore he thinks that
they ought to be continued. And further, he conceives it will be Lthe more neces-
sary to revive or continue the French laws upon the subject, in order to prevent
the introduction of the English laws upon the same subject, namely, the doctrine
of estates-tail, the slatute de donis, the method of defeating that statute by
common recoveries, the doctrine of fines, the statute of uses, and the doctrine of
uses in general, and other nice doctrines relating to real estates, which are full of
so much subtlety, intricacy, and variety, that, if they were to be introduced into
this province, they would throw all the inhabitants of it, without excepting even
the English lawyers, into an inextricable maze of confusion. For these reasons
he apprehends that the English laws upon this subject ought never to be intro-
duced here; and that the former laws of the province relating to it ought for the
present to be revived.

Lastly, as to the French laws concerning dower and the inheritance of lands
and the distribution of the goods of intestates, with respect to such marriages as
have been contracted, and such deaths as have happened, since the establishment
of the civil government in this province, your Majesty’s attorney general of this
province is humbly of opinion, that those laws ought not to be considered as
necessary appendages to the property of your Majesty’s Canadian subjects in
this province, and as having therefore been granted to them by implication in the
articles of capitulation and the definitive treaty of peace; because they do not
affect the property, or lthe rights, of the Canadians then in being, to whom alone
those grants were made, but only guide and determine the course and devolution
of that property after their deaths among persons that were then unborn. This,
therefore, he conceives to be a matter upon which the authority of a legislator
may properly be exercised. And he further apprehends, that in some time hence
a change of the laws relating to these subjects, and especially of those relating
to dower and the inheritance of land, would be highly beneficial to this province,
the present excessive subdivision of the lands, by repeated partitions of them
amongst numerous families, being productive of considerable inconveniences.
But this, he apprehends, need not be done at present; and he conceives, that, if
ever it should be thought adviseable to do it, it ought to be done by a full and
express declaration beforehand of the time at which the proposed changes should
take place, with a power given to such persons as disliked them to prevent their
taking place in their respective families by express provisions and agreements to
the contrary, and should be accompanied with such temperaments and modifica-
tions as should make the adopting them be in a manner the voluntary act of the
persons who were affected by them. But for the present he conceives it might be
better to postpone those important changes, and to revive the ancient laws of this
province concerning inheritance and dower, and the distribution of intestates
estates, as well as those relating to the tenures of land and the power and manner of
aliening and mortgaging and otherwise incumbring it. And this one ordinance,
reviving the said ancient laws relating to landed property and the distribution
of the effects of persons who die intestate, would, as he conceives, be sufficient to
preserve the tranquillity of the province, and to give satisfaction to the bulk of
the Canadians: at least, he apprehends it would be enough to begin with: and if,
upon trial, it should be found necessary to revive some other of the French laws
that formerly subsisted in this provinee, it might be done by another ordinance

1 See No. VI, Treaty of Paris, Article iv. ’
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or two, that might be passed for that purpose, when the nccessity of them should
become apparent. By such an ordinance as is above mentioned passed at present,
and by the establishment of an easy and cheap method of administering justice
in this province with sufficient expedition, he conceives that the far greater part
of your Majesty’s Canadian subjects would be contented. This therefore is what
he humbly presumes fo recommend to your Majesty as the best method which he
can suggest for the settlement of the laws of this province, after the fullest con-
sideration of this dilficult and important subject.
IFrRANCIS MASERES,

Attorney General.

Quebec, September 11th, 1769.

XXVl1
CARLETON TO HILLSBOROUGH
[Trans.: Brymner, Canadian Archives Repori (1890).]

Quebec, 28th March, 1770.
My Lord,

Herewith inclosed, I transmit Lo your Lordship an Ordinance,! just published
to correcl the ill consequences of the clause therein repealed, and to put an end
Lo the improper and oppressive use made thereof in some Parts of this Province,
a measure become so necessary to the Ease and Happiness of the People, and in
the end to the King’s Interesls, thal it would have been highly injudicious to have
cither delayed or suspended their Relief any longer.

Your Lordship has been already informed that the Protestants, who have
settled or rather sojourned here since the Conquest, are composed only of Traders,
disbanded Soldiers, and oflicers, the latter one or two excepted, below the Rank
of Captain; of those in the Commission of the Peace, such as prospered in Business,
could not give up their Time to sit as Judges, and when several from accidents
and ill Judged undertakings, became Bankrupts, they naturally sought to repair
their broken Fortunes at the expense of the People; Hence a variety of Schemes
to increase the Business and their own Emoluments, Bailiffs, of their own creation,
mostly French soldiers, either dishanded ar Deserters, dispersed through the
Parishes with blank Citations, catching at every little Feud or Dissension among
the People, exciling them on lo their Ruin, and in a manner forcing them to
litigate, what, if left to themselves, might have been easily accommodated, putting
them to extravagant Costs for the Recovery of very small sums, their Lands, at
a time there is the greatest scarcity of money, and consequently but few Pur-
chasers, exposed to hasty sales for Payment of the most trifling Debts, and the
money arising from these sales consumed in exhorbitant Fees, whils the Creditors
reap little Benefit from the Destruction of their unfortunate Debtors; This, my
Lord, is but a very faint sketch of the Distresses of the Canadians, and the cause
of much Reproach to our national Justice, and the King’s Government.

In my last Tour through the Country, the outery of the People was general,
the inclosed copy of a Letter I received, at my return to this Place, from a very
sensible old Captain of the Militia, is exactly the Language of all I met in this
Progress, and some recent instances could be brought of their Resistance to
Oflicers of Justice, acting illegally indeed, a strong symptom among many others
of their Patience being near exhausted.

But among other Reasons, besides the foregoing, (which I am apt to believe,
your Lordship will, however, think fully sufficient) that might be alleged for the
Expediency of reducing the Justices of the Peace to nearly the same Power, they
have in England, and of reviving Part of the ancient mode of administering
Justice in this Province, there was one, which had due weight, and that was the
confusion arising from so many different Jurisdictions, all acting upon different
ldeas and Notions, to the great Perplexity of the honest Part of His Majesty’s
new Subjects, and of which the cunning and ill designing among them did not
neglect to make their advantage; and if your Lordship only considers, that the
new Residents here, since the Conquest came not only from all Parts of the King’s
exlensive Dominions, but from all Parts of the World beside, there is no great
Reason to wonder at that variety of sentiment in Regard to what is right or wrong,

} The ordinance is in Shortt and Doughty, pp. 401 {f.
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and that in general being men of no great Learning, or extraordinary abilities,
they should conform their notions of Justice, to what they had formerly seen
practiced, rather than to the present circumstances of things in this Province.

By the present Plan, it is intended, that the King’s Judges, paid by the Crown,
may in future chiefly, if not altogether, take cognizance of matters of Property,
which of course, will produce a greater uniformity in the Administration of
Juslice, and as these Gentlemen enjoy Salaries, it will be more incumbent upon
them, in point of Interest, as well as for their Honor and Reputation, to give
Satisfaction to the Publick, than it ever can be upon those, who for their daily
subsistence depend meerly upon the Emolument of Office, which it will conse-
quently ever be their Interest to enhance.

XXVIl
CASE OF THE BRITISH MERCHANTS TRADING TO QUEBEC, 17741

{Trans.: Shortt and Doughty.]

The Case of the British Merchants trading to Quebeck, and others of his
Majesty’s natural-born Subjects, who have been induced to venture their
Property in the said Province on the Faith of his Majesty’s Proclamation, and
other Promises solemnly given.

The king’s most excellent majesty was graciously pleased, by his royal pro-
clamaltion of the seventh of October, one thousand seven hundred and sixty-three,?
passed under the great seal of Great-Britain to invite his loving subjects, as well
of his kingdoms of Great-Britain and Ireland, as of his colonies in America, to
resort to the said province of Quebeck, and the other provinces then lately ceded
to his majesty by the French king, in order to avail themselves, with all con-
venienl speed, of the great benefits and advantages that must acerue therefrom
to their commerce, manufactures, and navigation; and as an encouragement to
them so to do, to publish and declare that his said majesty had, in the letters
patent under the great seal of Great-Britain, by which the new governments in
the said ceded countries had been constituted, given express power and directions
to his governours in the said new colonies, thal so soon as the staie and circumstances
of the said new colonies would admit thereof, they should summon and call general
assemblies within the said governments, in such manner and form as is used and
directed in those colonies and provinces in America which were under his
majesty’s immediate government; and that his majesty had also given powers
to the said governours, with the consent of his majesty’s councils of the said
province, and the representatives of the people in the same, so to be summoned
as aforesaid, to make, constitute and ordain laws, statutes, and ordinances for the
publick peace, welfare, and good government of his majesty’s said colonies, and
of the people and inhabitants thereof, as near as may be agreeable to the laws of
England, and under such regulations and restrictions as are used in other colonies;
and was pleased further to declare, that in the mean time, and until such assemblies
could be called as aforesaid, all persons inhabiling in, or resorting to, his majesty’s
said colonies might confide in his majesty’s royal protection for the enjoyment of the
benefils of the laws of England; and that for that purpose his majesty had given
power, under the great seal, to the governours of his majesty’s said new colonies
to erect and constitute, with the advice of his majesty’s councils of the said
provinces respectively, courts of judicature and publick justice within the said
colonies, for the hearing and determining all causes, as well eriminal as civil,
according to law and equity and as near as may be, agreeably to the laws of England.

And in pursuance of the said proclamation, and of the commission of captain-
general and governour in chief of the said province of Quebeck, granted to
major-general Murray, in the following month of November, one thousand seven
hundred and sixty-three, and by him received and published in the month of
August of the following year, one thousand seven hundred and sixty-four, the
said major-general Murray did, with the advice of his Majesty’s council of the
said province, make and publish an ordinance ? of the said province on the seven-
teenth day of September, in the same year, one thousand seven hundred and
sixty-four, for erecting and constituting courts of judicature; and by the said

! This document has been selected out a number, as it provides a good summary of the case for the
mipority in Canada. 2 See No. VIL 3 See No. IX,
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ordinance did erect two principal courls of judicature, called the Courts of King’s
Bench, and Common Pleas; and did by the said ordinance give power and
authority to the chief justice of the province, beforc whom the said court of
King's Bench was to be held, to hear and determine all criminal and civil causes,
agreeably to the laws of England, and the ordinances of the said province; and
did likewise, by the said ordinance direct and command the judges of the said
second court, called the Court of Common Pleas, to determine all matters brought
before them agreeably to equity, having regard necvertheless to the laws of
England, as far as the circumstances and then present situation of things would
admit, until such time as proper ordinances for the information of the people
could be published by the governour and council of the said province, agreeable
to the laws of England.

And on the sixth day of November, in the same year, one thousand seven
hundred and sixty-four, another provincial ordinance ! was published by the said
governour Murray, and his majesty’s council of the said province, for the sake
of quieting the minds of his majesty’s new Canadian subjects, and removing the
apprehensions occasioned by the said introduction of the laws of England into
the said province, by which it was ordained and declared, that until the tenth
day of August then next ensuing, that is,.in the year of our Lord one thousand
seven hundred and sixty-five, the tenures of the lands, in respect of such grants
as were prior to the cession of the said province, by the definitive treaty of peace
signed at Paris, on the tenth day of February, one thousand seven hundred and
sixty-three, and the rights of inheritance, as praclised before that period, in such
lands or ecffects of any nature whatsoever, according to the custom of the said
country, should remain to all intents and purposes the same, unless they should
be altered by some declared and positive law.

And the said two ordinances have been transmitted to his majesty, and never
disallowed by him, and are therefore generally understood by his majesty’s
British subjects in the said province, to have received the sanction of his majesty’s
royal approbation; and in consequence of the said two ordinances, together with
the proclamalion aforesaid of the seventh of October, one thousand seven
hundred and sixty-three, and the two commissions of governour in chief of the
said province, granted successively to major-gencral Murray and major-general
Carleton, which seem in every part of them {o pre-suppose that the laws of
England were in force in the said province of Quebeck, being full of allusions and
references to those laws on a variety of different subjects, and do not contain any
intimation of a saving of any part of the laws and customs that prevailed in the
said province in the time of the French government, we the British merchants
trading to Quebeck, and all the ancient British subjects residing in the said
province have been made to understand and believe, that the laws of England
have been introduced into the said province, and that they have had the sanction
of his majesty’s royal word, that they should continue to be observed in the said

rovince.

P ‘We cannot therefore but express our surprise and concern at hearing that a
bill 2 is now brought into parliament, by which it is intended, that the said royal
proclamation of October, one thousand seven hundred and sixty-three, and the
commission under the authority whercof the government of the said province is
at present administered, and all the ordinances of the said province, relative to
the civil government and administration of justice in the same, and all commis-
sions to judges and other officers of the same, should be revoked, annulled and
made void.

‘We humbly beg leave to represent, that many of us have, through a confidence
in the said royal proclamation, and other instruments proceeding from, and
allowed by, his majesty’s royal authority, ventured to send considerable quanti-
ties of merchandize into the said province, and to give large credits to divers
persons residing in the same, both of his majesty's new Canadian subjects, and of
his antient British subjects, who have, through a like confidence in the said pro-
clamation, resorted to, and settled themselves in, the said province. And that
we have employed our property and credit in this manner, in a firm belief, that
we should have the remedies allowed us by the laws of England for the security and
recovery of it ; and that if we had supposed the ¥rench laws, which prevailed in the
said provinceunderthe Frenchgovernment, to bestillinforce there, or tobeintended
to be revived inthe same, we would not have had any commercial connections with

1 See No. XII. 2 i. e, The Quebec Act (Wo. XXXI),
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the inhabitants of the said province, either Irench or English. And therefore
we beg leave to represent, that we think ourselves intitled, upon the mere grounds
of justice, (without desiring any favour to be shewn us on the account of our being
his majesty’s antient, and faithful, and protestant subjects, that are attached to
his royal person and government by every tie of religion, interest, and habitual
duty and affection) to insist that, if it be resolved to persist in this new measure
of reviving all the former laws of Canada concerning properly and ecivil rights,
and abolishing the laws of England that have prevailed there in their stead since
the establishment of the civil government in one thousand seven hundred and
sixty-four, the execution thereof may at least be postponed until we shall have
had sufficient time to withdraw our effects from the said province, and obtain pay-
ment of the debts which are owing t