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THE LAW AS T0 CUSTODY OF CHILDREN.

The father is at common law, to the exclusion of al!
others (including the mother), the guardian of and entitled
to the custedy of the child, even though the child be an
iofaot at the breast of its mother (Rex v. De Manneville,
5 East. 221), provided the child be legitimate (The King
v. Soper, 5 T.R. 278 ; In ¢ Doyle, 1 Clark, 154 ; Hudson
v. Jlil,8 N. Hamp. 417; Regenav. Armstrong, 1 U.C. Prac.
R. 8). It has been held that if a father consents to his
child remaining with another persor, he may at any time
revoke the consent and recover possession of the child,
although the consent was given in consideration of an
agreement by the third person to take charge of the child,
and although the father had entered into an agrecwent with
sach third person to pay for the maintenance of the child
(Regina v. Smith, 22 L.J. Q. B. 116). So the father
may, either by deed executed in his life time or by his last
will and testameant in writing, executed in the presence of
two or more credible witnesses, in such manner and from
time to time as he shall think fit, dispose of the custody
and tuition of his child, not being married, for such time
23 the child remains under twenty-one years or any lesser
time (12 Car. II. cap. 24, 5. 8). The mother has no such
right ( £z parte Glocer, 4 Dowl. P. C. 491), and the right
itself is mot assignable to the mother or to any one clse
(In re Bedford Charily, 2 Swanst. 538).

The power of the parent over the child is however sub-
ordinate to that of the state (Blisset's ense, Loft 74R).
The acknowledged rights of the fiather are conferred by

 the law with the view to the performance by him of certain

duties towards his children, and in a sense on condition of
performing these duties, but there is great difficulty in
closely defining thews. It is substantially impossible to
ascertain or watch over their full performance. A man
may be in narrow circumstances; he may be negligent,
injudicicus and faulty ; he may be a person from whom the
discreet, the intelligent and the well disposed, excrcising a
private judgment, would wish his children to be for their
sukes and his own removed. But he way be all this with-
out rendering himself liable to judicial interference. Befure
this jurisdiction can be called into action the court must
be satisfied, not only that it has the weans of acting safely
and cfficicntly, but also that the father is placed in such a
position, or has shewn himself to be a person of such a
description, or bas so conducted himself, as to render it not
merely better for the children, but essential to their safety
or to their welfare in some very serious and important
respeet, that his right should be treated as lost or suspended
(per Knight Bruce, V. C., In re Fynn, % DeG. &S. 474.)
Thus if the father be convicted of felony, the custody of
the children will be taken from him (Ex parte Bailey, +
Dowl. P.C. 311) ; or if, though not proved guilty of crime,
he has so conducted himself that his children cannot asso-
ciate with him without moral contamination (Anon, 2 Sim.
N. 8. 54); and yet it has been held that the father will
not be deprived of his right on the ground that he has
formed an adulterous convection which still continues, if
it appcar that he has never brought the adulteress to his
house or into contact with his chiidren, and does not intend
to do so (Zhe Ning v. Greenhill, + A. & E. 624; S. I
Ball v. Ball, 2 Sim. 35). Comparative destitution is cer-
tainly not sufficient (Lyons v. Blenkin, Jac. 245; Inre
Pullbrook, 11 Jur. 185) ; but such an habitual degree of
cruelty as to render the father unfit to have the mznage-
ment of children may be a reason for the interference of
the court (Curtis v. Curtis, 7 W. R. 474). So if it be
shown that he is in constant habits of drunkenness and
blasphemy, or low and gross debauchery ; or that he pro-
fesses atheistical or irreligious principles (2 Story’s Equit.
Jur. 5. 134). It is not enough to show that the mere
change would be a benefit to the infant. ‘There must be
some strong and weighty reason, rendering the same essen-
tial to their welfare. (Ib.)

In one case the court, on a representation by the wife
of the father’s profligacy and cruelty, referred the case to
& barrister to determine as to the proper custody, the
husband consenting to abide by the determination (Z%e
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King v. Dobbyn, 4 A. & K. G4, note). In another, iticustodj -of_ ln% child;cn, their jurisdiction under nn.y cir-

was referred to the Master to determine at what time and
in what manner and under what circumstances the iuther
who was unfit to have the custody of bis children might
have . ccess to them ( The King v. Wilson, 4 A. & E. 645,
note).

When the father is dead the ‘mother i3 guardian for
nurture and guardianship for wurture continues till the
child attains the age of fourteen years (Kuteliff’s case, 3
Rep. 37 a, 38 b; In re Moore, 11 Ir. Com. Law Rep. 1).
The legal sense of the word nurture is “to educate; to
train; to bring up”, (per Campbell, C. J., in Regina v.
Clarke, 7 El. & B. 193). The mere fact that the father
died a Protestant, and the mother is 2 Roman Catholic and
will probably train up the child to the same faith, is no
reason_for depriving her of the right which the law gives
her as guardian for nurture. (Ib.) It must be shewn that.
for reasons such as those already specified in the case of a
father, she is uofitted to train up her children, or that her
doing 80 will be destructive to their welfare. (Ib.) Where
the mother was left 2 widow in India, with two children,
and the mother of her deceased husband offered to take
charge of the children if they were sent home to her in
England, and one of them was accordingly sent home to
her and resided with her till the thine of her death, when
she left property to trustees in trust for the children, and
after her death the children had been put to school by the
trustees, with which arrangements the mother had at
various times expressed her satisfaction, the court refused
at the instance of the mother, who married a secoud time,
in the absence cf some good cause for change of custody,
to order the children into her custody (Jn re Preston, 5
D. & L. 233).

The jurisdiction of the Court of Chancery extends to the
care of the persoun of an infant, so fur as necessary for his
protection or edacation ; and to the care of the property of
the infant, for its due managewent and preservation and
proper application for bis maiotenance. It is upon the
ground of the necessity for the due protection and educa.
tion of tlf® infant that the court interferes with the ordinary
rights of parents as guardians by pature or by nurture, in
regard to the custody or care of children (2 Story’s Eq.
Jur. s, 1311 ; sce also £z parte Warner, 5 Brown’s Chan.
C. 101; De Manneville v. De Manneville, 10 Ves. 52;
Whitfield v. Hales, 12 Ves. 492 ; Wellesley v. Beaufort, 2
Russ. 1; Thomas v. Roberts, 3 De G. & S. 758). The
jurisdiction of the courts of common law in regard to the
disposal of the custody of infants is not nearly so extecsive
as that of chancery. Indeed though courts of common law
may under certain circamstances refuse to exercise their
jurisdiction in favor of an unworthy father seeking the

cumstances (independently of the Con. Stat U.C. cop. 74,
8. 8, to which we shall presentiy refer) to deprive him of
Uiat custody is gravely doubted (In re Hukewell, 12 C. B.
2923 ; sco also Blissct’s cuse, Loft. 748 ; Ex parte Skinner,
9 Moore, 278; De Manncville v. De Manneville, 10 Ves.
jun. 59; FEx parte McLellan, 1 Dowl. N.S 84).

In 1839, Mr. Sergeant Tulfourd succeeded in effecting
an important amendment in the law regﬂr(}ing the custody
of infants. He introduced into the legislature and carried
through a bill which is now kiown 23 2 & 3 Vic. cap. 54,
entitled ¢ An Act to amend the law relating to the custody
of infunts.”” It enacted, amorg other things, that it shall
be lawful for the Lord Chancellor or Master of tke Rolls,
in Engiand, and for the Lord Chancellor and Master of the
Rolls in Ircland, upon hearing the petition of the mother
of any infant or infants being in the sole custody or control
of the father thereof, or of any person by his authority, or
of any guardian afler the death of the father, if he shall
sce fit, to make order fur access of the petitioner to such
infant or infants, at such times and subject to such regu-
lations as he shall deem conven 2ot and just; and if such
infant or infants shall be withir the age of seven years, to
make order that such infant or infants shall be deli vered to
and reinain in the custody o. *he petitioner until attaining
such age, subject to such re-alations as he shall decm
convenient and just. (s. 1.)

The object of the act is to protect mothers from the
tyranny of those husbands who ill use them. As the law
stood befure the act, however much a woman might bave
been injured, she was precluded from seckiog justice from
her husband by the terror of that power which the law pave
him of taking her children from ber. That was felt to be
so great a hardsbip avd injustice, that parliament thought
the mother onght to have the protection of the law with
respect to her children up to a certain age, and that she
shonld be at liberty to assert her rights as a vife without
the risk of any injury being done to her feclings as a
mother. That was the object with which th: act was
introduced, and that is the constraction to be put upon it.
It gives the court the power of interfering ; and when the
court sees that the maternal feelings are tortured for the
purpose of obtaining any thing like an unjust advantage
over the mother, that is precisely the case in which it
would be called upon and ought to interfere (per Lord
Cottenham, in Wade v. Wade, 2 Phil. C. C. 787 ; sce also
Ex parte Bardett, 2 Col. 661). Therefore where the wife
leaves her husband without sufficient cause, she i3 not enti-
tled to claim the protection of the act (Ja re Taylor, 11
Sim. 178; see also In re Tomlinson, 3 De G. & S. 371).

If the protection of the children can be attained consis-
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tently with the commoa law right of the father to the custody
of his child, that right ovght not to beinterfered with (fu re
Hulliday, 17 Jur. 55). Inone case a petition had beea pre-
sented on the part of a husband, praying that his two chil-
dren, who were under the custody of their mother, frow:
whom he was separated, should be transferred to him; and
affidavits were made, us well on the part of the husband as the
wife, detailing the several differences which existed between
them and the various matters which led to their separation,
when Sir Edwin Sugden, then Lord Chancellor of Trelaud,
spoke of the 2 & 3 Vie. cap. 54, as follows :—¢ I do not
think the act contemplated this case. I myself paid greut
attention tu the act in its progress through the Commons,
but I did not imagine that it enabled the mother to make
o legal defence against the application of her husband.
The statute merely gives the mother a sight to apply to
the court for an order, cither that she shall have aceess to
the children, or that they shall be delivered unto her until
the age mentioned in the statate. The act therefore does
not enable the wother, in a cuse like the present. to resist
the husbaud's application. At the same time this diffi-
culty would necessarily follow, that although I should
deliver over the catldren on his application to the husband,
according to the general principie of this court, I should
the next hour, on the application of the mother, under this
act, take them back and tracsfer them again to her, assum-
ing the case to be one in which the court would in its
discretion interfere to this extent on behalf of the mother.
It scems to me to be clearly a casus omissus in the act”
(Carsellis v. Cursellis, 1 D. & War. 235 ; sce also In re
Fynn, 2 De G. & 8. 457).

It will be observed that the act mukes a differene in
respect to the age of the child. With respect to that, the
legislature evidently considered that as between the legul
guardians and the mother the very young children (i. e.
those under seven) required the mother’s nurture; and
notwithstanding the legal rights of the father, they should
be entrusted to her; but still enabled the court, in its dis.
cretion, to do that which it thinks best for the interest of
the children. It did not consider as between the futher
and mother that the father had an equal interest with her,
but that in the majority of cases the custody should be
given to the mother; but urder ordinary circumstances
it was most desirable that it should be made entirely
discretionary in the court. In the exercise of that discre-
tion the court must look at the interest of the children,
which might be just as well preserved by giving the cus-
tody “‘her to the father or mother, the tendency being to
lean towards the mother where the children are of very
tender age; but still the only material question was, what
was for the children’s benefit 7 (per Kindersley, ¥. C,, in

Shilleto v. Collett, 8 W. R. 683).  Where it was shown
that the mother was ignorant of managing het house and
income, of non-domestic habits, married a second time, and
conccaled such marriage from the testameutary guardiang,
and was without means of personally contributing anything
to the support of her children, the prayer of a petition pre-
sented by her under the above act was refused (Shilletto
v. Collett, 8 W. R. (83 ; affivmed 1b. G96).

it now remains for us to add that our Legislature, in
1853, substantially adopted the Imperial statute 2 & 3 Vie.
icap. 54, conferring the administration of the law as adopted
tupon the Superior Courts of Law and Kquity in Upper
!Cavada and to the Judges thercof (18 Vie. cap. 126).
The act”is now to be found in Con. Stat. U. C. cap. 74,
8.7, 8,9, 10, aud 11.

These sections are as follows :

«8, Aoy of the Superior Courts of Law or Equiiy in
Upper Canada, or any judge of any such courts, upon
hearing the petitivn of the mother of any infant, being in
the sole custudy or control of the father thereof, or of any
person by his authority, or of auy guardian after the death
of the father, may, if such court or judge sces fit, wke
order fur the access of the petitioner to such infant, at
'such times and subject tu such regulations as such court or
judge thiuks couvenient and just, and if such infant be
within the age of twelve years, may make order for the
delivery of such infant to the petitioner, to remain in, the
care and custody of the petitivner until such infant attains
the age of twelve years, subject to such regulations as such
court or judge may direct, and such court or judge may
also make urder for the maintenance of such infant by pay.
went by the father thereof, or by pagment out of any estate
to which such infant may be eutitled, of such sum or sums
of money from timo to time, as, accurding to the pecuniary
circumstances of such father or the value of such estates
such court or judge thinks just and reasvnable.

«9. The court or judge as afuresaid may enforce the
attendatice of any person before such court or judge, to
testify on cath respecting the matter of such petition by
order or rule made for that purpose, and on the service of
a copy thereof and the payment of expenses as a witness,
in the sane manner as in a suit or action in the s3id courts
respectively, or may receive aflidavits respecting the mat-
ters in such petition.

¢« 10. Al orders made by the court or a judge by virtue
of this act, shall be enforceable by process of coutempt by
the court or judge by which or by whom such order has
been made.

«11. No order directing that the mother shall have the
custody of or access to an infact shall be made by virtue
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of this aet, in faver of a mothm ag mmt whow ndulter) '

has been established by judament in an action for eriminal

conversativn, at the suit of her hushand agaiust suy pereon. |

18 V. e 126, a 1.7

Upon comparison of our act with the imperial act from
which i¢ is taken some differences will be discovered.  Oune
is, that under our act the mother is entitled to ask for the
custody of the child if within the age of twelre years,
ard to keep the custady of the child till it attain that age,
whereas the English act is restricted in that respeet to
children  within seven yeats of age.””  Anvther, is that
under our act (though not under th«, Eoglish net) the court
or judge may make an order for the maiutenance of the
infast by payment by the fther thereof, or by payment
out of any estate to which the infant wuay be entided, of
such sum or sums of money from tin:e to time as accordiug
to the peeuniary circumstances of the father, or the value
of the estate, the court or judge thinks just and ressonable.
Another, is that the court or judge smay not only, onapph-
cations under the act, receive affidavits as under the
English act, but enforce the attendance of any person to
testify on onth respeeting the matter of the petition, for
which there is no provision in the English nct. These,
appear to us to be the substantial points of differcuce be-
tween the two acts.  Both acts, however, are in principle
the same, and we apprehiend that the same rules of cos-
struction will be applicd to our act as have clready prevailed
in the construction of the Kaglish act. We need not
therefore repeat them.

The right in Upper Canada of appeinting guardians of an
infant not having a futher alive or nuy other legal guar,
dian, belongs cxclusively to the Surrogate Court of the
county within which the infants reside {Con. Stat. U. C.
cap. 74, 8. 1},

The vrdinary remedy of a father or other legal guardian
complaining that an infant is in illegal custody, is the writ
fabeas corpus. It is a common law writ of right, and, asis
welt knewn, is of a highly rewmedial character. It in general
lies to bring up persuns who are in custody, nud who are
aleged not to be legally restrained of their Jiberty. When
the court pereeives that they are llegally restrained, it wilg
discharge them (Fx parte Glover, 4 Dowl. P. C. 293}
In cases where it is issuable under 31 Car. 1. ¢. 2, 5. 1,
it may be issued as well in vacation as in term. But the
statute of Charles is restricted to cases where the party is
comumnitted * for criminal or supposed criminal matter”
The statute 56 Geovge 111, ¢. 100, s. 1, which extends the
statete of Charles tu cases of restraint vther than those for
criminal or supposed criwinal matter, is not in foree in
Upper Canada; and owing to the uspardonable and long
continued meglect ou the part of those from time to time

in nutlmnt), has never that we can discover been adopted
by our legislature (sce Er parte Medallan, 1 Dowl, P. C.
813, The writ may be and often is granted in the fisst
instance (I re Pearson, 4 Moore, 366) ; and in ane case
the court not only granted the writ in the first instance,
but gave « rule calling upon the person in whose enstody
the child was to show couse why an information should not
be filed aguiust her (The King v, Ward, 13W. BL 388),
But inasmuch as the return cannot be controverted by
affidavit, it 33 not pradent to take the writ in the first
instanee, but rather to move for a rule to shew enuse why
the writ shouls not issue, and then the grounds for and
abject of the writ, and necessity for it, will be discussed
conveniently upon affidavits properly filed on both sides
(The Queen v, Sheriff, 6 U. €. Q. 1. 107)

Service of the writ need not be in ull cases pevsonal.
Service by leaving it with the brother and agent of the
poarty to whom addressed, at his place of sbude, in a caso
where the writ was shown to bave come to the knuwledge
of the purty, was held suflicient (Ja re flakerwcell, 12 C. B,
223); and the court will receive the return, although the
party called upon to make it is not present. (Ib) A
return to the writ that a child under fourteen “ i3 not
detained by,or in the custody, power or possession, or under
the care or control,”’ of the party to whom addressed, or
any person employed by him, was held insufficient (Reging
v. Roberts et al. 2 Fort & Fire, 272).  If a veturn, which
on the fiace of it is ambiguous, is not fortified by affiduvit
clearing up als doubt, the return will be held evasive and
bad (Ib) A case of cruelty should be raised oun the face
of the return, and not brought in by affidavit merely, to
uphold 8 retusn which is evasive and bud. (Ib.) Incases
of writs of haleas corpus directed to private persons to
bring up infants, the court is bound ex debito justitiz to
set the infants free from in:proper restraint, but not bound
to del or them over to any body, or to give them any
privilege (per Lord Mansfield, in Rex v. Delwrul et o, 3
Burr. 1436).  This latter is left to the discretion of the
court, to be exercised according to circuwmstances. {1b.)
When the infant is of an age to exercise a choice, the
coust in general Jeaves him to elect where he will go (Rex
v. Clarke, 1 Buss. 606 5 In re Ann Lioyd, 3 M. & G.547;
Regina v, Butler and Regina v. Snooks, 2 U.C.Q.B. 370).
If he be not of that age, and a want of direction would
only expose hin to daugers or seductions, the court will
make av order for Lis being placed in proper custody (per
Denman, C. J., ta The King v. Greenhill, 4 A. & B. G40).
The difficulty is to fix the age at which the child can be
suid to be e yuwrny to excreise a chotee (See Hegina v,
Clarke, T Bl & B. 194).  Cockburn, C, J., recently, in
strony terms repudiated the doctrine that mental precocity
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gives the right of choice, if the ehild Las not sreived at the
ago of discretion which the law recogstizes ; fur, as hie well
observed, “ihat very precocity wight be the thing of all
others to lead a young girl into wisery and danger” (&L
parte Barford, 31T | N.8. 46%; 8.0 nous. W x. [lnres,
7 Jur. NS, 22). The court therefore felt itself constrained
to lay dowa a general rule as to the age when the minor
might be 3eft 1o freedun of choice, and fixed upon the age
of sixteen as that up to which a female child ought to be
subjeet to parental control. (16} In the case of a male
child it hus beea held that guardianship fur nurture con.
tinues only till the child attains the sge of fourteer, so
that after that perivd the child is at Lberty to exercice a
chuice ag to dwelling or remaining with his father (Jlyde
v. dlyde, 28 L. J. Mat. eose, 15y, The order of the

court, comuanding the wite to deliver to the husband the !

body of their child, is sufliciently corplied with by the
wife placing the child in the charge of her hushang
(Regina v. Skerdy, 7 UV.C.Q.B. 403). I the child seturs
of her own free will to the mother, and is not afterwards
fuscibly detained, the cuurt will not fasther interfere. (1b.)

SELECTIONS.

CASE OF THE ALABAMA.

The case of the Alabama is suffic’ 2ntly remarkatile, Yoth in
its fucta and in the arguents to which 1t has given yeeasin,
to call for & thorough review of bath, It muy be asserted,
that, of all recent cases, this i3 the most likely to tuke its
piace ax o leading one in the law of nations,

On June 23, 1862, Mr. Adams, the ambassador of the
Uunited Statey in Landua, addressed to Earl Russell, her
Majesty’s Beeretiry of Stats fur Fureign Atfairs, 5 letter in
which, after mentioning the equipment frum the port of
Liverponl of the gunboat, the Orelo, with intent to make war
upun the United States,” ke suys, “ 1w wow under the pain-
ful necessity of apprising your lordskip that ¢ rew wod still
maore powerful war stewmer is nearly ready Gor depareure from
the port of Liverpool an the sawe ersand.  Thiy vessel b
been buile and launched from the duckgard of persuns, one of
whow i3 now sitiing ns & member of the House of Commons.
and i3 fittiog aat fur the espesind aud munifest purpase of
carryitg on hostilittes by sea,  * * I now ask permis-
gion to splicit such action ag may tend either to stop the
prajected expedition, or 1o establish the fact that its purpose
1s nob inimical t the people of the United Swsen”  Weamic
the details which Mr. Adums commanicated vy this aceasiun
in support of his statement, since they were nat su suthenti-
cated that Lard Ressell vould take npon them wusy other
action than thay whieh he adopted without loss of tiee, in
referring the matter to the Commissioners of Custmy for
inquiry. But we direct attention to the statement itaelf,
hecause ttex presses clearly the ground taken ap by Mr. Adams,
and 10 which he firmly adbered throughaut. Thus is the mors
necessary on accaunt of the subsequent intraduction ints the
argument, by ather parties to it, of tho very diffecent topic of
passive contraband,

The name of passive contraband, wot muach known in
England, and implying a docteine litde countenanced by
Engheh stutesmen, has been given 1o the sale by neutrals, py
their vwa goil, to the ngents of a belligerent, of those articles

|

t
f

|

which, if the neutrads transported them hy son b the bellig.
erent, waabd ho artweled of panteaband property sn culied,
The name of course implica that the traffie designated 18
beid 1 he a hreach of the duttes of neatealit, ¢ but sinco it
takea place an o nentral anil, a belligerent wha shoald deen
Limeelf uggerieved by it would have no meunn of exevuting
Instien on the geatral with bix own hand,  If the gowds arg
shipped, and he tukes them nt sea, the neatral euffors no lags,
becaiee, from the nature of the case, the goods have already
becume the property of the cnemy.  War, then, apainay the
neutral ivthe only posaible remed y uf the nggrieved bedligerent
and much learning and philoswphy have beea expended on the
guesion whather a war undertuken for such a cnuse wauld be

Just. Upan that gaestiva we shall » ° spend much time,
kuowing ihat for sueh & cnase no recorded war has been

tdertalion, and brhieving it to be in the highest degrea
imprabable that ang ever should Lo, I we imague a nentral
country to he w0 grreat a mart fur arms sad mantions of war
that either bellizerent is essentinlly aided by urchizsing them
there, the chance in enormoas thet the nlherher&inemm will nlea
have resoried to the satwe suurce of supply ; and although st is
not true that a breach of neutrality is excused by offering
similar adenntages (o both sides impartially, yet it 1s nut very

; pratiabile that the dulance of advantage derived by either wily,

in the cave we hace susiposed, be fo greal an ingonvenience to
the other that, by declaning war against the neutrad, ho will
waltiply his enemics i order to get rid of i1, Far he it from
us to license the indulzence of il uofriendly disposstions
which in any particolar instence may wot be hikely to draw
down actual sengesnce on e misdemeanants.  Hat ta
nssert international duties, the positive enforcement of whick
is ntterly aud in every case improballe, is n folly hike that of
epacting national laws with ne sanction of any kind, As
ruch ennctments, being surely disubeyed, could only tend to
betag att law ints contempt, w0 the denunciaton of passivo
contraband by theorixs tends tv make nentrals secklesy of the
duties realty incumbent an them. It does cven worse than
this, for it encourages belbgerents to ehevish » grudge st being
wranged by a truffic which in fact is inevitable, since searcely
even the most despotically governed cauntry eould endurp so
systematic an interference by the antharities with the dealings
hetween individuals within its territory, as would be necesaury
in urder to proliibit it with effect.  These considerations most
outweigh the impurtance of vounding «ff a theory about
euntraband, of wineh, winee there 1 no cummerce that docs
sot, directly or indirectiv, augment the resvurces of o nation
for war, it will wever, after all, be possible to give a consistent
accoant, while any tutercourse betweed acutrils and velliger-
enty I3 permitted.

Mr. Adams, then, touk p no ground 8o weak as that whick
we hare beew exposing . s representation was based vu the
duty of a wie *ral not to permit the use of his territory as a
starting puint, or base of operativas, for @ hostile expedition.
This duty is elear: to farnish our government with the meuns
of perfarming it ssas the wain vhiect with whick the Foreign
Eulistiuent Act was pacsed in 1818, But thereis o point 1M
its appheation at which it becomes a matter of some nicety to
distingnizk the cases which fail ander it from those which
belung to the chimerical field of passive contrabuad. Suppuse,
fur instanee, that & single vessel sails from war ports, built
and adapted fur war alone, and in the actaal service of @
belligerent government, but wholly unarmed and anprovided
with the muaitions of war, and having no one on hoard who
was enlisted whhin our territory into the service of her
government: does this vessel constitate in herself a hostile
expedition—cqaally inapt as she is for war and commerce,
though, even in her unfurnishied state, not absolutely ineapable
of euber?  Is there anything moro in her case than the sa'e
1o 1 bedligerent of a hostile wenpon, for such is emiucntly o
ship Luilt for the purpuses of war, but o sale effected in »
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noutral port, and therefore oxpesing the neatral to no blame, ,

though the purchaser carry off his acquirition and use it to the
rerious detriment of his adversary?  Wo should have no |
difficulty in accepting the fuormer alternative, considoring the
public servico and hostile errand on which the vessel quits |
our shores. And we should claim nr streng support for that
opinton in the seventh section of the Foreign Enlistment Act,
which makes it a misdemeanour to ** fit ouf or arm” a vesses,
for employment in fureign serviceo, “as a transport or sloreship,
or with intent to cruise or commit hostilities ngainst friendly
powers;”’ and proceeds to declaro the forleiture of such vessel,
and to empower the officers of customs and exciso to seize her.
Hence it clenrly appears that the gist of the offence against
the act lies in the public service again:t alien friends,
independently of any armament, and even in spite of proof
that the servics intended, though hostile, is not that of an
armed ship of war. Nor could it be objected that the Foreign
Enlistment Act dues not declare the law of nations; for its
preamble recites that the offences against swhich it iy directed
*may be prejudicial to, and tend to endanger, the pence and
welfitre of this kingdum,” which can only be by their giving
Just ground of complaint to foreign powers.” But the cave
we havo supposed falls shurt of that of the Alabama, by
wanting the material ingredient of there being men ca board
enlisted within our territory for the service of the b:lligerent
government; yet we are surry to say that the arguament of
the Alaubamu case, in the British press and in pamiafhent,
has been marked by a laborious attempt to assimilato it to the
cases of so-cailed passive contraband.

The next dato of importance in the narrative is July 21,
when the United States’ consul at Liverpool presented six
affidavits to the collector of customs at that port, * requesting
me,”” says the collector, * to seize the gunboat” to which Mr.
Adams had referred in his lotter of June 23, then known as
No. 200, but since as the .dlabama. Copies of the same
affidavits were received by Lord Russell fromn Mr. Adams on
the following day (July 22), with a report of the consul’s
application to the eollector * to act under the posvers conferred
by the Enlistment Act.” Of this circumstance, and those
whick f1llowed, the Solicitor-General gave the fullowingaccount
to the House of Commons:—

¢ [t was an the 22nd that he (Mr. Adams) transmitted his first
series of depusitions; he did not coriplete his evudence till the 2ith,
and the letter tn which ke sent them was not recerved tell the 26¢hk, so
that he did not place the evidence on which ke relied 1n the hands of
the government il the 26th of July. In the meauiime he obtained
the opinion of the honourable aud learned rmember for Plymonth,
whno, ou the 1Gth, stated his belief that there was a case of suspi-
cion, but not enough tn justify the detention of the vessel. When
the evidence was completed, it was laid befare the ionourable and
learned gentlemen, who, on the 23rd, thcught thers was a case
sufficient to warrant her detention.  Upon that evidence the lega!
sdvisers of the government camo to the same conclusion as the
honourable and learned member.  But [ wish the House to under-
stand that in those depositions there was a great mass of hearsay
evidence, which, taken by itself, could not torm the basis of any
action. Of the six depositions transmitted on the 22nd of July,
only one was good for asything at all, namely the evidence of a
person named Pagsmore, which was sufficient to prove material
facts. Two more were sent, corroborating Passmore, on the 24tk
aud were received by Earl Russell on the 26th, r. .1dams having
taken all that tune to yet lus evidence ready. Now whatis the detny
of which we are nccused? The 2Gth was Saturday, and the 27th
Sunday  The complete evrdence was not wn tre hands of Karl
Russell il the 261k, and he told Mr. Adams on the 25th, thatis on |
the Mouday, thut the law officers of the Crown were consulted,
He got their opinion on the 29th, and that very same dav a tele-
graplic message was sent down to stop the ship. Really, siv, one
i4 shocked st the perver~ion of mind which arises under, I adnnt,
the most excuwmble circumstances; for the Houso will give me

credit for sincerity when T say that no one makes more allow-

anco than [ do for the natural feeling of irritation or the pnrt
of the Americnn nation. No one can bo more anxious than I am
that we should stand siraight with them, and they with us; but
I must sny that, but for the perversion of mind consequeut on
an irritable state of feeling, traceable to causes with which we

'san sympnathise, 1 cannot couceive how any human being can

say that tho government have not acted with the promptitude
which thoy ought to havo shown.”

T'hree or four times in the abovo pavsage, and in as many
diferent ways, dues the Solicitor-General impress on the House
and the world that Mr. Adams did nct, till the 26th, complete
his evidence, or get it ready, or place in the hands ot the
government the evidence un which he relied. We thereforo
believe that it is our readers who will have their turn of being
shocked at the perversion of mind which arises under more
or less excusable circumstances, when we tell them that tho
evidence transmitted by Mr. Adains to Earl Russell on the
22nd was a complete body of evidence; that he relied on it;
that ho requested her Majesty’s goverment to act upon it;
that he gave them no hint of any further evidence to come;
and that if the government ever received any further evidence
from Mr. Adams, it was not beeause he thought it necessary
to his case, but because timne had been given for its transmission
by the refusal of the government to act upon the evidence on
which they were formally and diplomaticatly required to act.
That our readers may judge fur themselves, we will placo
before them the full text of Mr. Adamy’s letter of the 22nd
to Earl Russell :—

Legation of United States, London, July 22, 1862.

«My Lonn,

¢ 1 have the houour to transwait copies of six depositions
taken ot Liverpool, tending to establish the character and destina-
tion of the vessel to which I called your lordship’s attention in my
note of the 2ird of :ne last.

¢ The originals of these papers have already been submitted to
the collector of the customs at that port, in accordance with tho
anggestions made in your lordship’s note to me of the 4th of July,
as the basis of an application to him to act under the powers con-
ferred by the Dnlistment Act.  But I feel 2t to be my duty turther
to communicate the facts, as there alleged, to ber Majesty's
government, anl to request that such further proceedings may bo
had as may carry into full effect the determination which I doubt
not it ever entertaing to prevent, by all lawful means, the fitting
out of hostile expeditions against the government of a country
with which it is at peace. 1 avail, &,

‘CHanLes Fraxcis Apams.”

Theic cannot be a more hopeless contradiction thaun that
which exists between the abuve letter and the statement that
Mr. Adams did not, till tLo 26th, place in Farl Russell’s
haunds the evidenco on which heclied. But in Mr. Adams’s
letter of the 21th, enclosing the two additional depositions,
and Mr. Collier’s opinion on the case presented by all the
eight aflidavits, there does occur an espression which seems
to sanction another of the phrases used by the Solicitor-
General.

The letter is as follows: —

Legation of the Unued States, London, July 24, 1862,

¢« My Lorp,

«In order that I may complete the evidence in the case of
the vessel now fitting out at Liverpool, I have the lonour to
submit to your sordship's consideration the copies of two or more
depocitions taken respecting that guhject.

.. he view which I have takenot this extraordinary proceed-
ing as a violation of the Eubstment Act, ¥ am happy to find
mysclf sustained by the opinion of an eminent lawyer of G.eat
Britnin, o copy of which 1 do myself the honour likewise to
submit. “ Renewing, &c.,

¢ Cuartes Fraxcis Apays.”

What need was there that evidence shoula be * comple-
ted” on which Mr. Adams elready relied? Clearly the
complotion was necessary to satisfy some other persons, who
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did not rely on the evidence as it stood hefore. Whoe these
peesons were iy shown by the fullowing letter from the
Commiasionors of Custems to the Collector of Custome at
Laverpoal, which wae not in the hands of members till after
the delivery of the Solicitor-Geueral's speech 1
London, July
s S, .
¢ Having considered youtr report of the 21st inst, No. 1,200,
stating, with referonco tv previous correspondenco which has
taken pince on the subject of & gunbuat which is being ftted out
by Messrs. Laird, of Birkenhead, that the Unmited States’ consul,
accompaniod by his solicitor, has attended at the custom-house
with certuin wituesses, whoso affi favits you have taken aud trans-
mitted for our consideration, and has requested that the vessel
may he seized under the provisions of the Foreign Euhistment Act,
upon the grouad that the evidence adduced affords proof that sho
is being fitted out fur the goverument of the Cunfederate States
of America:

‘¢ We acqunint you that we have communicaterd with our solicitor
on thy rubjiat, who has advised us that the evulence submitted is
not sufficient to justifs any ateps being taken against the vessel
under either the 6th or 7th sec of Act £9 Geo. 111 , eap. 69; and
you are to gnovern yourself accordingly.

*The solicitor hns, however, stated that if there should be
eufficient evidence to satisfy a court of calistment of individualy,
they would be liable to pecuniary penalties, for security of which,
if recovered, this department might detain the ship until thoso
penalties rro satisfied, or good bail given: but there is not
euflicient gvidence to require the Customs to prosecute; it iy,
however, compeient fur the United States’ concul, or any other
person, to do so, at their own risk, if they seoe fit.

“T. F. FrEMANTLE,
“G. C. L. BerkeLey.”

Xt is true that, in the published documents, there is no other
trace that the opinion of the solicitor of the Customs was
communicated to Mr. Adems, than that which is furnished by
the pregnant phrase, “in order that I may complete the
evidence,” in his letter of the 24th. But, besides that phrase,
it is not conceivable that Mr. Adams's letter of the 22nd
should have remained altogether without acknowledgment
uatil the 28th, as on the face of the papers it would scem to
have done; and whether or not Mr. Adams received a verbal
communication of the opinion, he would at any rate hear it
from the United States’ consul at Liverpool, to whom its
effect, in the refusal to stop the ship, must hase been imme-
diately known, IHence, no doubt, it was that ho took the
«pinion of Mr. Collier on the 23rd, and applied the final
stimulus to the government by the transmission of that
opinion enclesed in his letter of the fullowing day. But, if
this be so, Mr. Adams’s expression, *in order that I may
cnmplete the evidence,” which, as repeated by the Solicitor-
General, must have nided in impressing on the Houso that e
taok all the time till the 26th to get ready that * evidence on
wohick ke relied,”” really conveyed to those who knew the facts
the opposite meaning of an attempt to satisfy some who, in
Tr. Adams’s distinetly egpressed judgment, ought to bave
been satisfed before. ~However this may be, twu things stand
out clearly : first, that Mr. Adams did, by the 22nd—even by
the 2lst, if wo tako the date of its communication to the
collector at Liverpool, who had power to act—* get ready”
thav “‘evidence on whick he relied;” secondly, that, since a
government opinion was actually given on the 220d, the only
excuse which it remains possible to suggest for not stopping
the Alahama is that the opinion given on that day was the
right one on the evidence as it then stood. To the question
whether this was so, we shall now address ourselves.

Now, that question is sufficiently nnswered by pointing ont
that the additional nfidavits contain no facts of a different
description from those deposed to in the former ones. They
are the affidarits of a ship-carpeater and a mariner, who had
been enlisted éor the gunboat by Captain Butcher, her com-
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maader, in each case with full notice of her being bmlt for
the Confederate government; and in the easo of the mariner,
whe had tdd the eaptain ** that he wanted to gee South in
order to have retalintion of the Northerners far robbing him
of hia clothes,” with an expresa intimation in reply, *“ that if
he went with him in his vessel he wonld very shordy have
that opportunity.” DBat the seaman Pussmore, one of the
former deponeats, had given still more direct evidence to the
sameo effect,

¢« Captrin Butcber asked me if T knew where the vesecl was
gowng ; iu reply to which I told him 1 dii not rightly understand
about it.  Ho thea told me the vessel was going ont ta the Jovern-
ment of the Confederate States of Americn. [ avked bium i€ there
would be any fighting: tn which he replied, *Yes, they were
going to fizht for the Southern government.' * % % Tho saud
Captain Butcher then engaged me as an able seaman on board
the snid vessel, nt the wage= of £1 10s. perr month: and it was
arranged that I should jomn the ship in Messra, Laird and Co *s
vard on the following Monday. Ta enable me to get on board.
Captain Buteher gave me as n passaword the number 200 *  #
Thero are nuw shout thirty hands on board her, who have been
engaged to go out in her. Mast of theay are men who Lave
previvusly serred on honrd fighting ships.”

Well might the Solicitor-General confeas that Passmore’s
evidence ** was sufficient to prove material facte,” and that the
subuequent deporitions merely *“ corroborated” him. Material,
indeed! Why, hesides the power which we have already
quoted to seize n ship fitted out for n hostilo service against
alien friends, the fifth section of the Furcign Enlistment Act,
to which the solicitor of the Customs did not refer, gives
power to de'ain any vessel having on board persons enlisted
or engsged within the kingdom for foreign wmilitary or naval
service.” Well, too, might so great an advacate feel that when
the affidavits and the dates of their receipts were already in
the hands of members, a case could anly be made out for the
government by labouring to show that Mr, Adams had not, on
the 22nd, put them under the necessity of saying aye or no,
whether thoy would act on Pnssmore’s evidence. That the
law officers should be consulted on the Monday, and thata tele-
gram should be sent on the Tuesday to stop the ship, spenks
well for their promptitude, thouzh not better than all who
know the Solicitor-General would expect. It is even possible
that the defence might have been mars cendid, had any
personal blnme been in question, But, however that may be,
when the vice of advacacy intrudes itself into questions of
state, and especially when the finishing touch of its rhetoric
is one of disdainful pity for a great and sensitive nation, with
which, in this matter at least, no fault is to be fouand, it
beenmes a duty to expose it,

But the Alabama sailed on the eighth morning after the
request to detain her was made to the collector at Liverpool,
the morning ¢f the day on which a tardy effurt was made to
prevent the expedition. Now the right of a fureign state, to
claim satisfaction for the hostile use of a territory professedly
{riendly, depends in no way on the means of preventing such
use which the government of that territory may possess. If
the French had seized Antwerp, and were preparing an expe-
dition from it against our shores, we should not refrain from
hostilities in the Scheldt, becauso the kings of the Belgians
and the Netherlands might demonsteate their perfectinnocence
of all complicity. If Canade were invaded by a party comiug
from the state of New York, our ambassador at Washington.
would treat with contempt any disquisition on the respective
constitutional powers of the Federal and state governments.
The answer would be: *“Of your conatitution we know
nothing but this, that it points out the authorities at Wash-
ington .3 the only ones to whom we are allowed diplomatic
access; to us, therefore, those authorities are answerable for
all that takes place within the tervitories which, towards us,
they claim to represent.”  And as little as foreign states ave
coacerned with the relations between a federai government
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and the membera of the federntion, so little nro they connerned
with the refationn betwesn a gavernment nud ite judividunl
subjecte.  Whether the central power be strong or weak,
whether the bund of union between the elements of n natsn
be firm or loose, are questions fur itself nlone. Tho united
respanaibility of the untion to foreignors, for tho smicable
omplayment of ity territory, is among the first principles of
in‘ernutional lnw,  We do not trouble ourselves with thorny
questions of Brazilinn lnw, swhen our citizens, not voluntarily
lnnf.iing in Bruzil, but thrown on her const by the common
perila of the new, receive there a trentment reprobated hy the
cummen voicy of humanity, If our atatute book siould
contuinany pravisions geing bey nd the receised lawuf nations,

a if nn nct should be parsed to probibit any teaffic within

ritish territory which is afected by no interuational ductrine
but the chimera of passive contrabmnd, an ambassadur whe
should request our government to enforce it would be bound
to necept 1t such as it might be.  But, putting the caro of the
Alalwma on the ground which he most properly touk up from
the first, Mr. Adams was in no way concerned with any I
tations ar imperfections of the Foreign Enlistment Act.  He
might even ignure the question ns to what Lord Rusvell calls
* the legnl authority of the law officers.”* e, iandeed, have
made up vur minds on that question, and consider that, with
the evidence we have quuted in his hands, a Foreign Secretary
might, on July 22, 1862, have ventured to decide for himself
that a hostile cxpedition was on the point of departure from
our shores, and that the Fureign Enlistment Act applied to
the cuse.  Nny, we will venture to assert that the law officers
are ne: more the constitutional advisers of the Crown in the
Jaw ¢ the lund, than its responsible ministers are in the law
of nations; and that however proper a reference to the fu: mor
may he on_the effect of the Fureign Eanlistment Act in n
diffi-ult puint, or on prize lav. as actunlly administered _n vur
Admiralty Court, yet a Chatham or a Canning would have
!xeld it lns_busineus to instruct the law ufficers, in case uf need,
in the duties of neutrality. But we muast repeat that vur
duties to the United Statea in this matter are quite indepoendent
of our statute law and constitutivnal usage.

Such was the opinion_of Mr. Canning, in the debates oo
the Foreign Enlistment Bill in 1819, and on the motion for
the repeal of that law in 1823. 1'e never put it as a boon to
Spain ;.the lx}w was wrung from him by a sense of duty, that
tha nation might fulil obligatiuns independently incumbent
on her, while his keen sympa:Ly was with the cause of the
Aumerican colonies, to whose case it was first to apply. We
have already seen how carefully the preamble appealed to the
same argument. to justify a measure which would otherwise
have been two alien to the principles of liberty to receive a
moment’s considerativn from any government we have had
since the revuiution; and #r. Cuaning’s own words were
these:—

*I do not now pretend to azgue in favour of o system cf nen-
trality ; but it being declared that we intend to remamn neutral, 1
call upon tho House to abide by that declaration, so long as it
sbn_ll e ain unaltered. No matter what ulterior course we may
be inclined to adopt; no matter whether, at some ultotior period,
the bonour and the interests of this country may force us snto n
war; still, while we declare ourselves neutral, let us avard passing
the strict line of demarcation. When war comes, if come it must,
let us eater into it wi b all Jhe spirit and energy which become us
83 & great aud jndependent nation. That period, bowever, I do
Dot wish to auticipate, much less desire tohasten. If a war must
come, letit come in the shape of satisfaction to be demanded for
Injuties, of rights to be asserted, of intercsts to be protected, of
treaties to bo fulfilled. DBut. in God’s name let it not come in the
paltry, pettifogging way of ftting out ships in our harbours to
sruse for gain,

*“ At all events, let the country disdain to bo sncaked inton war

* Lotter to Mr. Adams, of January 24,1863,

Lot us ahide strietly by our neutrality an long as wo n.ean to
adhere ta it, aud, by so daing, we shall, in the erent af o~v ncces-
sity of rhandoning thnt aystem he the better able t .cer with
effect upon any other course which the policy of this country may
require '*

‘This waa the language of an English atateaman, when tho
struggles wero rearcely closed which had made inter:ational
tapicn na popular in England as those of free trade havo since

i become.  The apirit in which the legislation of thet day will

now ho enturced is n test of the temper which a long peace, at
least with all owr ancient and mnat drended foes, has engen-
dered,  Wo are hannd to say, that there in at present no cnuso
to be dissatisfied with that apirit, seecing the activity which,
during the lnat few weeks, hus been shown in detaining gun-
bants rensonably saspected of being built ja contraventivn of
the law.  That n must unfortunate slip was made in the caso
of the Alabuma, is widely admiited by well informed persons
whaae speech is not moulded to officinl aceonts. But if men
1 official pusitions will perrevere in fulsifying publio ductrines
in order to cover the consequences of that alip, they munt not
be allowed to do so without & protest, more especinlly i.» theso
days, in which the study of state papers and parlinmentary
discussiong, as containing the elements of internativoal law,
has heeo so largely develuped,

‘The old furniture of that science conaisted mainly in com-
pilations of treaties and tho opinione of thase who are called
Jurists, whence the curivus result fullowed, that & writer,
while a theorist to his contemporaries, became, almost bv the
were fact that he had written, an authority to his successors.
‘This procedure was justified by the plen of oliecting test’-
munies to the consent of mankind, who, or at len t the thinking
portion of them were supposed to be governed on the whole
Ly reasun, But the criticism of the nineteenth century has
detected philusophical partisanship and onatiensl prejudice
sven amung the most respected of tho eldes jurists, and its
prulific authorship has tarther diminished the authority of
writers by increasing the numbers who claim to share it; and
since, in fruth, it is rather the consent of nationa, than of men
ay individuals, which must decide, thero is a atill deeper reason
why the utterances of private writers, no matter what their
wisdom or their fame, cannot he reckoned with those of the
statesmon who aro apecially deputed to manage this portion
of the aflairs uf their respective countries. Especially since
the close of the lust general war, the cheapness of printing,
and maodern habita of publicity, have furnished large materiel
for the kind of research which thus begins to distinguish
internativnal jurisprudence. Numerous cases which are made
tho subject of diplomatic correspondence, or of debates in
public assemblies, but which neither give rise to treaties, nor
would Lave become known in any authentic fasrhion tc the
writers of a century ago, aro now recorded in the accumulatin
inass of published state papers. They illustrate internationa
law in its daily working, as the laws of the land are illustrated
by the experience of life, and supply that familiar knowledge
of the matter with which its rules are conceined, without
which he who should nddress himself to its more aifficult
questions would resemble a hermit brought from his desert
into a strange city, to plead with bouk-learniog a cause that
turned on the manners of the place.

Nor need mudern statesmen, us 2 ciass, fear the results of
this publicity. They are nut more warped by national inter-
esss aod antipathiea than the private writers of previous uges,
who, moreover, were often put forward by their governments
as unavowed and irrespousible champions. Dut as atatesmen
must now write and speak under a sense that they are fur-
nishing quotations to generations of publicists yet unburn, 8o
those who devote themselves to that line of research must be
impartial, and as little counive at error as they would aid in
propagsting it. Their rele must be that of Dante :—

* Canping's Epocclas, vel. 5., 1p. £2—2, § Hansard, N 8, 1067,
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¢ Ma per trattar del ben ch'ivi trovai,
Dud dell’ nltre cone ch'io ¥'ha acarte.”’

Wo thorefore point out for animadversion the attempt of
Earl Ruxrell to treat tho case of the Aladama as analogous to -
* the ncvidental avasion of & municipal law of the United
States by a particular ship;”* and the double error of the
Salicitor General, in raying that ** tho Foreyrn Falistment Act
was possed for the defonce of our neutrality against any
invasion of it by other powary, and not in coneequonce of any
obligation imposed on us;” and in representing tho caso of
the Alabataa sa one simply of the aale of an inatrument of
war. The latter sesumptivn runs through his wholo speech,
and comes to the tae surfuce in passages too numeroua to cite,
bat of which the fullowing may be taken as a sample:—+'In
tho present instanco. the snle of a vessel of war is an offenco
purely because cur own law Las declared it w0 be s0.” In
fuct, ho altogether ignores tho question of the hostile usne of
neutral territory, nr the starting point of oxpeditions, and the
base of their operations. So coniplete a prozerition of & point
often and clearly put by Mr. Adams, by «n advocate whose
intelligence never misses the furce of an argument, and whose
subtlety we neover before knew at fault for an answer, is the
highest teatimony whioch we could have imagined to the
strength of his adversary’s case.

s 1t is clear,” said Mr. Adams, in his letter to Earl Russell of
November 20, 1862, ¢ that the reciprocation of such practices
could ouly lead in the cnd to the utter subsersion of all security
to private property upon the oceau. In the case of couutries
geographically approxitnated to onoe another, the prescrvation of
peace between them for any length of time wouid be rendered by
it slmost impoesible. It would be, tn short, permutting any or all .
irresponsible parties (o prepare and fit out, 1 any country, yust what
armed enferprises agamnst the property ¢f ther neghbours they nught -
think fit to devise, without the possibility of recovering a control
over their acts the moment after they might succeed in escaping
from the particular local jurisdiction into the high scas.” i

Aud again, in bis letter to the same minister of December
30, 1862:—

¢ The only allegation which I find in your lordship’s note in
connexion with the United States is this, that vast supplies of
arms and warlike stores have beea purchased in this country, and
have been shipped from British ports to New York for the use of
the United States government. Admitting this statement 10 be’
true to its fvll extent, conceding even the propriety of the applica-,
tion of the term ¢ vast’ .o any purchases that bave been made for®
the United States, the whole of it amounts to this, and po more, .
that arms and warlike stores have been purchased of British .
subjects by the agenis of the government of the United States.:
It nowbere appears that the action of tho British went further,
than simply to sell their goods for cash. 7 :re has been no)
altempt whatever to embark ¢+ a aingle undertaking for the assistance |
of the Unuted States @ the war they are carrying on; no ships of
any kind have been constructed or equipped by her Majesty's
subjeots for the purpose of rustaining their cause, either by lawful
or unlawful means, nor a shilling of money, 8o far as [ koow, ex-
pended with the intent to turn the scale in their favour. What.
aver trausaciions may have taken place bave been carried ou in
the ordinary mode of bargain and sale, withont regard to any
other consideration than the mere profits of trade * * % My
fresent object in referriag so much at large to these offences ia to
show the greatinjustice of yourlordship in proceeding tocomment
upon the action of the respective belligerents as if there was a
semblance of similarity between them. So far as the United Statos
are shown to bo involved in censure, it is simply by the purchase
and export of arms and muniticns of war from a neutral—an act
which your lordship ezpressly e -ints out eminent authority to my
attention to prove implies uc ceunsurable nct opn either party:)
whist, on the other haand, :t i3 American invurgents who find
British allies to build, in this kiasgdom, and to equip snd send

* Lotter to Mr. Adams, of December 19, 1562, In Correspondence respocting the
Alabama,

h war-shipe to depredate on the eommerce of « {riemdly nation,
4 % *  Qurely thisis a diffeccuce not uaworthy of youn
{ordship’s delibernto observation.”’

fort
»

This was na novel hne of argament, and Earl Ruasell
admitted its force.  In his lettor to Mr. Adama of January
24, 1863, after ropenting the attempt to prose that the
guvernment had ncted with safficient promptitude, his lord-
ship proceeds thus :—

¢+ Aa to other points wo nro nearly agreed, so far as tha Iaw of
nations is concerned.  But vith respeot to tho statemcnt in your
tetter that tacge aupplies o, ous kindvy have heea arent from
this country by private apccuintors ¢ r the uss of the Confederntes,
1 have to ohserve that that «tatement is only a repetition. in detail,
of a part of the assertion tnady in my previous letter of the 19th
ultimo, that both parties in the civil war have, 10 the extent of
their wants aod means, induced DBritish subjects to violate the
Queen's proclamation of the 18th of May, 1841, which forbids
her suhjects from affording such supplies to eiths party lt1sno
doubt true that a neutral may furmsh, as a matter of trade, sup-
phes of arms wud warlike stores impartiatly to both belligerents
in & war, and it wag nut on the ground that such acts were at
varinnce =ith the lnw of nations that the remark was made in the
former noto  But the Qacen biaving iveued a proclamation forbid-
ding her subjects to afford such supplies to either party in the
cwvil war, her Majesty's government are entitled to complain of
both parties for huving induced her Mnjesty’s subjects to violate
that prociamation; and their complaint npplies most to the
goverument of the United States, beeause it is by that goveroment
that by far the greatest amouut of supplies have been ordered
and procured.”

It is rather strong, because a belligerent does not close his

arts against contruband, to refuse to him the common duties
of neutrality, And we find it hard to follow Lord Russell’s
reasoning about the Queen's proclamation. We have elways
underatoud that the sovercign of this realm can make nothing
illegal by proclamation, Su far, then, as tho supply of arms
and warlike stores to belligerents is not at verianed either
with the law of nations or with the statote law of England, n
proclamation furbidding it must be a nullity; and it is not
respectful to the sovereign to interpret in such a seuse any

roclamation which may have been issued. If, thercefore, bis
ordship is not devuted to the theory of pnesive contrabard—
and the correspondence in this case sufficiontly proves that
he is not guilty ot that heresy—we submit that he ought not
to have expounded the Queen’s proclamation as furbidding
the sale of arms and warlike stores within the limits of her
Mujesty’s dominions.* It was a desperate effrt to cover, by
recrimination, a1 unlucky practical slip, and we are happy to
think that it does not interiqzre with the value of his lordship’s
recognition of the difference betweea common purchases in
the markets of the world snd the hostile use of neatral
torritory. We therefure leave this case with the confident

* The truth aboat the rroclamation is eimply this: it commwands the Queen’s
subjucts in general terns to obeerve a strict nwutrallty, and to abdatalo from vio-
latiag either the tww of the reatm or that of natioas, and it warns them of tha
conrequounces of certaln specified acts, of which the carringe of contrabsnd, but
not [ts sal- is one. Thixis n ¢t what sany ons would undersisod from such an
wcoount of ths proclsmation as §3 gives in Lord Kusseil's statement, that it
- forbids the alfurding supplies.” But let the expression pass. Insub o, if his
lordship vefers to the carmiage of contraband, the result is that, sface o bulliguredt
can really bo oxpected to close bis ports agaiast shat kind of commerce at the
moment when he most veeds ft. any pawar nivy freo itself from the ohiigations
of neutrality by warning its subjecty against the psnal cnorequences of carcying
contraband  And. If his lordship refers to the sale, then his statement thut the
proclamation forbids it must rest on the asyuwpilon that it i3 efther a viciatien
of neutrality, or of the law of England, or of the law of nationa, every one of
which thinga his lordship rays tedly to this correepond that it & not.
Wo do not, therefors, pewitively fasfat on the suggestion 1n the text of a diero~
spectful $nterpretation of the Queen’s proclamation. A theory at least equally
plausible is that no .otelligiblo juterpretation at all is put on ft fn that memo-
rahly part ¢f the correspandence which bogins with the seatenov— With regard
to the claim for compensation now put forward by thr ~"alteqd States’ gorernmant,
it fr, [ regret to sav, notorious that the Quewns proclagiation of the 13th
of May, 1481, engolnlo; ceutrality in the unfortunate civil contest fn North
Anorics, has in ssteal instances been practically set at nought by parties ip
this countryMe—Earl Russell's lelter to Mr. Adams of December 19, 1662
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belief that, memarable as it will remain among the precedent® | without warrant, and bring him, for punishment, before

of international baw, the sophistry which has heen expended
on it will nut weaken any principle of that important science.
~~Law Magazine and Law Revietw.

DIVISION COURTS.
TO CORRESPONDUNTS.

All Communicafions on the sulyect of Dwision Churle, or having any relation to
Duipsion Courts, are sn fulure to be addressed €1 v The Ebitors of the Iawo Journal,
Darrte Pt Office”

All other Commusications are as katherto to be addressed 12 “The Editers of the
Law Journal, Toronto.”

THE LAW AND PRACTICE OF THE UPPER
CANADA DIVISION COURTS.

(Continuzd from pege 178).

In casc of the separation of a junior county from a union
of counties, or the proceedings of any of the Division
Courts of a senior county be transferred to any other
Division Cour?, upon the order of the Judge, the clerks,
or other officers of the courts, who hold writs or court
documents, are required to deliver the same to such person
as the Judge dircets ; and in case of refusal to do so, the

olerk ov officer in default is liable to be presecuted in the!

sawe manner as persons wrongfully holding papers, may be
proceeded aguinst under sec.ion forty eight (scc. 12).
BAILIFF'S DUTIES.

As in the case of clerks, the details of a bailifis” duty
in respect to proceedings in the courts, will be fully treaied
of hereafter. Th: duties, generally, of bailiffs, are purely
miristerial, and are to serve and execute all summonses,
orders, warrants, and precepts delivered to them by the elerk
for execntion, whether bailiffs of the court out of which
the same issue or not, and so socn as ser~ed, to return to
the clerk of tbeir own court (scc. 79). They may take
confessions or acknowledgements of debt from any debtor
or defendant desirous of exccuting the same (see. 117).
They must attend the sittings of the court, and see that
order is preserved thereat; and every bailiff is required to
czercise tho authority of a constable duriog the actual
holding of the coust of which he is bailiff, with full power
to prevent breaches of the peace, riots, or disturbances,
not only in the court room or building in which the court
is held, but in the public streets, squares, or other places
within lhearing of the court, and may, with or without
warrant, arrest offenders, and bring them, for punishment,
before a Justice of the Peace, or any other judicial officer
having power to proceed in the matier (sec. 133).

In case the bailiff be assaulted while in the execution of
any part of his duty, or any rescue be made or attemy .
of any property seized by him, under process of the court,
he is authorised to take the offender into custody, with or

|

the court, if sitting, or before a Justice of the Peace
(sec. 184).

The general rules make specific provision in relation to
the execution of process.

By the 11th Rule, a returr must be made by the bailiff,
to the clerk, of all summonses from the home court four
days before the court day, at which they are returnable;
and the returns must state the mode of service ; and if a
summons has not been served, the reason of non-service
must be stated in writing, on the back thereof. Return of
foreign summonses—that is, summonses from other courts
—ought to be made immediately after service is effected,
to allow time for their transmizsion to the court from
which they issued.

Rule 21 is as follows :—¢ Where summons or other
¢ process is required to be served out of the division of the
s court, from which the same issues, the papers may be
# transmittcd by mail by the clerk issuing the same, (on
“ receiving the necessary postege und fees) to the clerk of
“ the division where the same is rejuired to be served; and
 guch last wentioned clerk shall forthwith deliver such
“ summons or other process to the bailiff of his division, to
« be executed; and such bailiff shall serve the same, and
¢ forthwith make retura thereof to the clerk of his court, in
<« the manner required by the eleventh rule; and such last
s mentioned clerk, on return made, shall forthwith transmit
¢ the papers by mail, with the necessary affidavits of service,
¢ if effected, to the first-mentioned clerk.”

Inrespect to executions, Rule 12 provides, that ¢ Every
baiiiff levying and receiving any money by virtue of
“any process, shall, witbin three days after the receipt
‘ thereof, pay over -r transmit the same to the proper
« officer; and at every court, aud at suchother times as the
¢« Judge shall require, the baiiiff shall deiiver to the elerk
«¢ of the court a statement or return, on oath, pursuant to
¢ the form io the schedule, of what shall have been dene
¢ since his last return, under every warraot, precept, and
+¢ writ of execution, which he shall have been required to
“ execute.”’

This return must show the number and style of the
cause—the nature of the process, and wheo received—the
amount to be made—the amount levied, and when levied—
the bailiff's charges—the amount paid to the clerk, and the
time of payment.

To insure punctual discharge of this branch of the
officer’s duties, sec. 53 of the Act provides that if the
bailif neglects to return any pracess or execution within
the time required by law—and the rules which have the
force of law show when returns are to be made—he shall,
for cach suchb neglect, forfeit his fees thereon, which fees
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the clerk must account for, and pay over to the county{
attorney of the county towards the fee fund ; and by see.
148 a bailiff neglecting to return an execution within three
days afler the return day thereof, or making a fulse returr,
may be held accountable for the rhole amount of the
execution.

It may be noticed, heie, that a bail ff is not required to
travel heyond the limits of his division, and is not allowed
mileage for travel beyond the limits of the county (see. 79).

UPPER CANADA REPORTS.

COURT OF ERROR AND APPEAL.
ON AN APPEAL FROM 'THE COURT OF QUEEN'S BENCH.

(Heported by ALEXANDER G <aNT, Esq , Barnster-at-Law )

[Before the lon. Arcummaenp McLess, Chief Justice; The Hon,
P. M. Vavgoveuser, Chancellor, the Hon, W, 1L Draveg, O B., !
Chief Justice (Common Pleas); the Hon. Vice-Chancellor
Esrex, the Hou, Viee-Chancellor Sraswer, the Hon  Me
Justice Hagaery,*; and the Hon. Me, Justice Monrwson.}

SeatoN v, Paxrox,
Bpcimeni—Question of Boundavy—re sis

Held, per Curiam ~Allirmine the judgment of the Coust belaw, that in an
action of e3astinent, the quettion of buundary tss be trie o ascertaio whether
the land in question furaied part of the lot clasmed by tos planistf  [Draece,
C J.. aod VMoRRIsOY, J . dissetsting ]

Where the Court of Queen’s Beoch and Commnn Pleas biud given oppoaing yudg.
ments on the satar question this Court, on athrang one of those Judgwments,
distnissed the appeal without costs.

From the pleadings and evidence it appeared that the appellant
brought cjectment in the Court of Queen’s Bench, to vecaver from
the respondent seven acres, two roods, and tweaty perches ofland,
being a portion of lot ten, in the twelfth concession of the town- !
ship of Scugog, formerly Cartwright, and which picce of Iand may |
be bLetter known as follows: commencing at a post planted by
W, E. Yarnold, P, L. 5., on the titth day of June, one thousand
eight hundred and sixtyv-one, at the north-west angle of <aid lot,
then sonth siateen degrees east, thirty-five chains, more or dess. to
the centre of the concession, then north seventy degrees, cast two
chains, twenty-tive links, to n certain blazed line, thenee along the
said line north thirteen dezrees, west thirtyfive chains, more ar
less, to the rear of the concession, then south secenty-four degrees,
west two chaing, six Banks, to the place of beginning.

‘The respondent appeared and defended for the whole of the said !
premises. .

The appellant claimed title by deed, from the exeentrixv and |
executors of the lact will and testament of John Tucker Williams, ’
the grantee of the Crown, |

And the respondent, bestdes denying the appellant’s title, |

|
1
i
;

clauned the said parcel of land as part of lot numbier nine, in the
twelfth concession of <aid tewnship
The owaerstup of lots numbers ten and nine, by the appellant |
and respondent respectively, was admatted at the tial, when
His Lordship, Mr Jaostice Ricnaros, before whom the trial wad
had, raled that a verdict should be entered for the appellant, ashe |
could onlv be entitied to recover, by his wnit of possession, the {
Iand if it formed part of 1ot number ten, which wa« admited to be !
his: and if it was part of lot naber nine, the verdict and jndg. |
sent to be entered thereon would notauthorise him totake posses.
sion of it, and that aa action of cjectivent was not the proper form |
of action to try a question of boundary. !
This verdict, the court in bane set aside, on the zround that the !
respendent ought to have beeca permitted to shew that the l:mdl
claimed by the appellant was not part of lot number 10, asreported
in the U, C. Q. B, Rep, vol xni, p, 889,
From this decision, the plaintiff in the court below appealed on |
the ground stated by the learned judie, for his ruling st sast praus. |
On the appeal coming on, i
{

® Was abisent foom tho Po viuce wheo judgment wat pronounced.

| possession alsa.

! in real actinna,

M C Cameron, for appellant, referred to Lund v. Swrage.
Lund vo Noshat, 12(C RoULC) 130 and Lewne v, Sager, 21 UL C
Q. B, 873, ns containing all the cases bearing on tae question
involyed in thes appeal

J Hdlyard Cameron, Q. C., contra,

Vaskatgnser, C—Iagree in the judgment delivered in the
Court of Queen’s Beneh, upon the question submitted to usin ths
cause. I think that the statute 19 Vie, c¢h 43, made no change in
the office of the action of Qjeetment ; indeed, section 271 of the act
expressly preserves the same jurisdiction as was exercised in the
old action of ejectment, aud such change as is etfected tn the form
of procedure is more favourable to the procuring, by the plaintiff,
of the trinl of a question of boundary, than was the old procvess;
for, what does the present wnit in ejectment enable the plantiff to
W hile it requires nm to desertbe the premises of which he

do !

[ seeks possession with reasonable certainty, it ennbles him to set

them out with great particularity, just as was done in the present
case, and to obtain a judgmwent, which shall declare that the
cliimant * was, and still'is, entitled to the possession of the Iand
within mentioned, as in the writ alleged.”  So that if, as in the
present case, the defendant was not permitted to shew that the
portion of land to which plaintiff claims to be entitled, as being
part of lot ten, which he vwns, is really not part of lot ten, but
purt of lot nine, then all a plaintiff need Yo now, in any case in
which he seeks to get into possession o1 another maxw's land, 13 to
deseribe it by metes and bounds, as being part of alot to which he
has an indisputable title, and either on production of that title, or
beeanse it is pot denied, obtain a solemn judzment of the Court,
entitling him to possession of the particular prenmses which he
describes in his writ, and under that judwment obtain pussession
of it, throngh the process of the Court.  Could an action of tres-
pass be afterwards maintained against him or the officer who put
him in possession, for the act of taking possession under such
authority 7 Wilkmson v, Kerby, 13 C. B, 430, In the old action
of ¢jectnent, every thing was at large, unless the defendant chose
to confine the dispute to certain desceribed premises  The phaintiff
had no object in narrowing them i his declaration, (though he
mizht heve done so, and have thereby directlyv presented 8 question
involving boundary), and when the wmatter was left st large by the
defendant, and the plaintiff showed title 10 anv portion of the land
covered by his decluration, he obtained a verdict, and took posses-
ston, at his  cril, of more than his title covered  But, here the
pluintitf, by aiswrit, challenges enquiry into lus title to, and right
to possession of the picee of land particularly set out, by reason of
his beinz owner of lot ten, and of this piece of land forming part
of it—n double proposition, which, it seems to me, the defendant
is invited tc combat  Under the statute it is expressly provided
that at the trial it shall be a question whether the * Claimants
are eatitled to the whole or part, and if to part, then, to winch
part of the property in questionY’ and judgment s to be entered
accordingly.  How can this be done without trying the question
of boundary ?  An action of cjectment 4 essentially a possessary
action, Whatever a plaintbil’s title may be, if he has not a night 1o
the possession of the land at the time of action brought, he can.
not recover, It is known as an action of trespass and ¢jectiment.

! Indeed, the onster, the act of trespass was the very fourdation of

the old form of action; and whereas a simple action of trespass,
which can be ~upported by precisely the same evidence of utle,
wonld saly ive damages—an action of tregpass and ¢jectment
would give damages (in modern times only nowinal, it is true,) and
The action of ejretiment nas, as we all know, a
fictitious  proceeding, invented for the relief of termors who
had been ousted of their possession; and originally questions of

“redhiold title were nog raised inat, but were left to be dealt with

In time. haweser. while the form of claiming by
virtue of a term continued to be presumed, titles of landlords to
the fee, came to be aserted inat. | have alluded to semuch of the
orizig and early character of the action to shew that it was not
originally intended as a means whereby titles to frechold should
be tried.  And vet, as 1 understand, it i= now contended that
nothing bat a title ean be tried in the action, and that you canpot
w it enquive wWhether the title produced does, or dors not, fit the
particular picee of land in question.  However rare may have been
in Eawland the insiances in which a dispute ae to boundary hos
been waged by means of this action, it is beyond doabt that such
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count tho cost of litigation, however often renewed. T repeat,
however, that for this practice, ncither reported cases of English
Courts, nor text books of English writers, affords cither precedent
or authoyity.

And this practice was unchallenged until after the passing of our

an use of it has been made in this country for a long period of
years, and for this no hirher authority can be found than the
Judgment of that great and lamented ju(fzc, the late Chief Justice
of the Queen's Benceh, as reported in frvmg v, Sager, 2Y Q B, 373,
I need do no more on this head than refer to that report. We
must take the Legislature to have known what was the Jaw and | Conunon Law Procedure Act.  Not that the objectionable results of
practice of the courts, when they framed section 274 of the act | it were undiscovered or unfelt, but from a deference to the author-
alr;udy mentioned, and to have referred to our own courts, and , ity which permitted it to grow up, and finally had recognised and
the jurisdiction which had been exercised by them; and this, of | sustained it.
itself, seems to ne to scttle the ?ucstiuu. That cjectment is an |  With an exception, which I will presently notice, our Common
inconvenient mode of trying such a question, und is, therefore, | Law Procedure Act of 1856, was, as to the ordinary action of ¢ject-
seldom, for that purpose, used in England, I admit, as it is not | ment, a transcript of the English statute. That an act of our
conclusive; but the sume objection exists to trying 2 title in this | Legislature, identical or nearly so in langnage with the English
forin of action. A judgurent in it is no more conclusive in the one | act, should mean the samo thing. and should receive the samo
casoe than in the other, and yet, there must be sumething tried in i construction, is, I humbly submit, a reasonable expectation, more
the action. Ite principal object is to get possession of a particular  especially when we draw upon English authority, as upon the
parcel of land; and t.hc(])laimiﬁ must either be compelled to adupt - fuuntain from which our jurisprudence is derived. If the effect of
a less precise mode of description than he has done here—as, for | the plain language of the act is to alter the practice and proceeding
instance, by claiming merely lot 1u—to which claim no defence | which was previously in use, then, we are bound "y the cxpression
would have been made; or the defendunt juust, in justice, belof Legislative will, and no argument can be solidly based upon
allowed to shew, by any micaus he can, that the plaintiff is not | previous practice. The Courts may sanction a departure from
entitled to the posscssion of the parcel described.  To deny him | their own rules, or an addition to what such rules prescribe, but
this right would be to place him at the mercy of the plaintiff, and i the Courts have no power to add to or vary an act of Parliament;
probably toallow thelattec,by afraud and un untruth,upheld by the , nor to add to the simple appearance which the statute directs;
process of the Court, to get his neighbour's property. It is not qualifying or varying matter, tending to raise a different question
sufficient satisfaction to a defendant who has had his ».nds tied | from that which the statute directs, namely, whether the sta'ement
while this wrong is being committed on him, and he las, perhaps, | in the writ of the title of the claimant be true or false. It is
been turned out of his dwelling huuse, to know the., in 5ix months , admitted that if the claimant proves title to a single inch of tha
time, he can get into it again by, first, an ac.1 o of trespass, to| which ke claima in his writ, he must recover; that admission
settle a question of boundary, which the plaintiff has, perhaps, | appears to me fatal to the contention that defendant can add any-
improperly raised for lis owu purposes; nm& then, by an action of | thing to his appearance except the notice that he defends for part
ejectnient—or, by the latter action alune—inasmuch as the action, | only, which is to form part of the issue to Lo tried. Up to this
at the suit of the plaintiff, is not conclusive on the right. I|time I have not dcubted that an appearance which contained
think the Legislature, when they cnacted “ that the question at the | additional matter was irregular, because, all the statute authorizes
trial shall be, whether the statement in the writ of the title of the | is, that the defendant may appear as he may in any other action:
claimant is true or false,” meant something more than the mere j it goes no further, and implicnﬂly, at least, prohibits more.
enquiry isto a title to lot 10, for instance, nsin this case: they | The exception I have above adverted to is the requirement that
meant the enquiry to extend to the plnintiff’s whole statement; l each party shall give to the other notice of the title on which he
and part of that statement here is a claim to a picce of land 83 yeansto rely at the trial, 1 have not succveded in extracting from
this enactment any foundation for an opinion that cur Legislature
!intended to depart from the English act, and to sanction mere

being part of Jot 10, and this, and only this, the defendant denics;
and it is, thercfore, the only question between the parties.

Drarkr, C. J.—I adhere to the judgment of the Court of | questions of boundary being tried under the name or colour of
Common Pleas in Lund v. Sarage nod Lund v. Nesbitt, The, (lispulcs of title.  That a chmumant may so frame his writ of cject-
reasons for that judgzment are fully expressed in the report in 12 ment as to mix, inscparably, the questions of title and boundary,
C. P. U.C. 143. 1 need nut here repeat them, for I have only tosay | I do not, and did not, in the judgment referred to, deny.  But the
that, in my humble opinion, they have, as yot, received no unswer.  defendant can slway s obtain an order for better particulars of the
There were but two substantind difficuities in that case. one arising land cleimed, and has sume authority in one judgment, at least, of
from the ennctment respecting improvements made by partics on  the Court of Queen's Bench, for asking that the number of the lot,
land pot their own, though believed to be 20 in cunsequence of or other name of it—when it has one derived from public author-
unskil®ul surveys; the other arising from the practice which . ity—should be given; and if the plaintiff then claims alot, or part
obtained in this Province, under the old form of the action of cject- . of a lot, to which the defendant bes no title, he is under no necessity
ment. “to defend,  He never need be emnbarrassed by a want of reasonable

The first was, as I think, successfully dealt with inthe judament : certainty in the description in the writ, for, if that exists, the
referred to.  The difficulty was more easy to be got over, in the ! statute provides him a remedy ; and this affords an answer to any
opinion of the Court, than those which the construction contended | suggestion of unfair advantage that an unscrupulons plaintiff, w ith
for under the Common Law Procedure Act, gave riseto,  Thelatter  the aid of a tricky attorney, might try to obtain.
was_not considered by any of the Court of the importance which! 1 will only add that I have endeavoured, but in vain, to discover
has been given to it. how the section which provides what the cffect of 8 judgment in

So long as the action of cjectment was fictitions—moulded and s cjectment under our statute shall be, can influence a decision as to
governed by rules of Court—it was open to the power which created, ' what it was intended by anuther section, should be the question
to modify its own work. In Upper Canada, however, the deviation I raiscd at the trial,
from the ordinary consent rule, which was without precedent or | 1, after the most carcful and repeated consideration, 1 felt any
authority in English caces, seems to have introduced, without the | doubt us to the opinion I have formed, 1 would have let this casc
sanction of the Court, in the first, though it was subscquently | be disposed of without making an observation. The real doubt
adopted and acted on. But I believe 1 am right in stating that | which the decision of this Court tends to create in my mind, is my

there never was a general rule of Court introducing or sanctioning
the innovation by which, whon & plaintiff declared in ¢jectment
fur (er. qr.) Ne. L in the Ist Con,, the defendant in the conscnt
rule conld not, admitting possession as the geaeral rile required,
state that he was in possession of a specified picce of land which
he claimed and defeaded for ns part of No. 2. From the time thi
change was established, it becaine, practieally, the ruleto make the
question of title entirely subservient and secondary to the question
of boundary ; and the practice so established, had its advantages
for sarvevors and for atternies, and for those cnitors who did naet

ability to arrive at a right conclusion, and hence, must arise a
, distrust of my own judgment, emibarrassing during the period, Le
it longer or shorter. during which 1 may continuc in my present
“vocation, T may be excused from saying that if I stood a{(mc in
my opinion, this distrust would have been painfully inercased
My opinion is shared by three of the present Judges of the Courts of
Cawmmon Law. 1 submit, asin duty bound, to the authority of
this tribunal, Lut I hase not Leen able to add conviction to sub
 thission,

" Estiy, V. C.—~T think the judgment should be affirmed with costs.
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It appears that a practice had grown up in this country of trying
questions of boundury by means of ~u action of cjectment, 1
think the lute act makes no dificronce in this respect. By the
218t section, 1 consider that the writ and notices annexed to it are
incorporated for the purpose of affording a statement of the plaio-
tiff’s title: and the question to be determined, at the trial is,
whether their statemeut is or not true  In the present instance, it
ws take the writ and the notices together, we shall se¢ that the
plaintiff shews a title, by his notice, only to lot 105 but aot at all
to tho piece of land in dispute: by his writ, however, he shews a
title to that as part of lot 10: and the title, as clained, is composed
of a right to lot 10, and a right to the piece of land in dispuie as
part of that lot; and the question to be determined at the triul was
whether that claim was or not true, The plaintiff, who did not
simply claim lot 10, has, by the form of his clairm, raised u question
of bouedary, and the defendant, only mecting him ou bis own
grouad, ought, 1 think, to have been allowed to prove his case.

E Srracox, V. C., concurred in the opinion dulivered by V. C.

sten.

Moguisoy, J., agreed with the views expressed by His Lordship
the Chief Justice of the Common Pleas.

McLszax, C. J., suggested that as the courts below had come to
different conclusions on the sawe question, it was o proper case in
which to disimiss the appeal without costs, although on disinissing
appeals the practice was almost uniform to give to the successful
party, his costs of the appeal.

Per Curigm.—Appeal dismissed without costs, [Drsesn, C. J.,
and Mornisoy, J., dissenting. ]

Ricuaeps, J., who was present when judgment was delivered,
stated that havioz been absent on the argument of the appeal, he
could pot give any judgment. At the same time stating that
subsequent consideration of the point had failed to change his views,
and that he adhered to the opinion delivered by him in the cases
referred to by his Lordship, the Chief Justice of the Cominon Pleas,

COMMON PLEAS,

(Reported by F. C Joxus, Barruterof-Laswe, Reporier to the Court.)

CRAWPORD v. BRARD ET AL.
Contract—To money in Cleveland— Payment into court—Payment in Canada
i Junds— Pieading.

The declaration claimed s sum of money upon the common counta. The defrndants
plaaded a4 1o gooda rold 204 delisered. a contract enfered into for thy purchase
of 124 tonsof coal at §255 per ton. that the amouat dus therenn, U9, was
])nynble to plulotiff at Cleveland: also agother quantity of 254 tone, pasable

u $503 of currvnt roooey of Canade: aud as to the meney due in Cleveland

they bring futo court §1314.06 of Iawful money of Canada, and szy the samne is

suffici-nt to wtisfy the plalatif's claju.

Tothia the plalutiff demurred. becruse the plea admitted a cause of action for 2
certalu sum, and pleadod puyment of a amaller sum in matifaction. F-id,
that upou this plea tho ovly question wax whetber the sutn patd {nto conrt was
equal in value to the xmoeunt admitted to be due the plaiuti wllch, being a
matter of fact to be tried by a jury, the defendauts were eatitied to Judgnrent.

C. P., H.T., 28 Vic., 1863}

Declaration for goods scld and delivered; gnods bargained and
sold ; moaey lent; money paid; woney received ; interest and
account stated.

Plea —Ezxcept as to the claim for goods sold and delivered and
for intcrest—never indebted, and as to the claim for goods sold
and delivered and for interest—that the said goads were s quantity,
to wit, 724 tons of coa:, s0ld and delivered to dofendauts under a
contract to deliver and accept the same at Clevelund in the United
States of Amcrica, and defendants agree * to pay and plaintiff« to
sccept for said conl, 1wo dollars and seventy-five cents per ton
That $1991 was the amount 8o payable for the 724 tons. which
smount was to be paid to plaintiff at Cicveland in the said Umted
States. And also another quastity, to wit, 284 tons of cosl,
whiclh was s0ld and delivered by virtue of another contract, to be
delivered and accepted at Cleveland aforesaid, avd pinintiff agreed
to accept, and defendants agreed to pay, $8UL. of Jawful money
of Canads, for she last meutioned coal. That the interest
meationed in the deciaration is the interest on the said sums of
$1991 and $804, ang amounts to $4205.  And so the defeudauts
say that except as to the sum of $1991 of lawful currency of the
United States of America, which said sum of $1991 of lawful

currency of the United States of America 1s equal in value to
31314.06 of lawful money of Cunndn, and the said sum of $804
of lawful money of Cauada, and the said sum of $10 of lawful
noney of Csunnda, muking m it the sum of $2152 of lawful
noney of Cannda, they wero never indebted, sud they bring into
court $-158.06, and say the sume iv cnough to satisfy the platatif€-s
olsim.

Demurrer to this ples, because it admits the plaintifi's cause of
action {0 & certain amount, and shews no answer cxcept bringing
into court & much smaller sum in discharge thereof.

Eccles, Q. C.. supported the demurrer.

Anderson and Crombie, contra, referred to Kukins v. East India
Co., 1 P. W. 346.

DrapeR, C. J.—Whether the sum of $1991 of lawful currency
of the United States of America is equal it value to $1314 08 of
lawful money of Canada and no more, a8 the plea affirms, is &
question of fuct and not of law, 1t is true each sum of money is
expressed in dollary, but uoless we can judicially notice the value
of n dollar in the United States, we cin neither say that the ples
is gond ay & matter of fact, if its truth be denied nur thaut it is
bad. because the sum broaght intn court i4 less than the sum ia
answer to which it is pleaded We kuow that a dollar of lawful
mouvey of Cauadn is to be held to be equivalent to ani to represent
$ of 101-321-1000, grains troy weight of gold of the standard of
fineness prescribed by 1aw for the gold coins of the United King-
dom, on the 1st of August, 1854, We know also that the gold
eagle of the United States, ¢nined bafore the Ist of July, 1834,
and of a certain weight, is a 1 qal teader in this proviace for $10
662-3-100, and that the gold eu,'e of the United Stares, coined
after that date and before the 1st of January, 1832, or after that
day. but while the staudard of fineness for gold coins then fized
by the Jaws of the United States remains unchenged, is a legal
tender in this province for $10, but it does not follow that, at the
time the payment to be made under the contract pleaded feil due,
or at the time of plea pleaded the dollar in the United States and
the dollar in Canada were of the same value. The similarity of
the name of the coin affords no criterion of identity of actual or
of current value. The English shilling and the Irish shilling
were formerly of different values, and the shilling of Halifax
carrency aud that of New York currency were similar only in
name, and whatever the psr of exchange between the two
couutries may be, the rate of exchange may be wholly different,
and would, if different, affect the amount in our money necessary
to puy a similar nominal smount ir tbe United States.

Looking at the whoie plea, it appcars to me substantially to
aver that the value of the money brought into court is equsl in
value to the amount admitted to be due tn the plaintiff; whether
it is or not, is, I think, clearly 2 questicn of fact, and therefors
the defendant must have judginent on this demurrer.

It is not improbable from what fell during the argument, that
there is s confasion of ideas, between a moncy payment and o
payment in notes or bills of some sort, which are of much less
current valuz than momey. The demurrer presents mo such
question, and the contract is stated to be that defendant shoald
pay S2 75 for each ton of coal at Cleveland in the United States.
Primé facie this imports & payment io money snd not in some
substitute fu7, or representatlive of, money.

Per cur.—Judgment for defendanta.

Haunrtox gt at v. Horcous.

Judgment— Power of attmney—Assignment for bensfit of creddors—Execulion of,

under power of atiorney.

The p'aintiffs in this action executed & power of atloroey authorising ons J. H.
to take such procsedlogs ax he shauld think proper to secure, or fur the reco-
very uf & judgment and toaccept any sacurity fur the whole or 2ny part of the
axme, and Upon such terms as ahould seem ineet, and to give time f.¥ pasment
antd ta exacata. and do all agrecmmen’ & dosds, matters and things that tmight be
cxpedirnl or Doce<saty inthe prowises.

Cnimhu power ohxgmoy J H exccuted a deed of assigument dated the 20th
of July, 1858, which contained a releaning clavse from all those credituis who
should exrente therame.

This artlon was draoght to recover tha amount of thir jadgment. to which the de-
feudanta pleaded the relenso executed under the above power of attorney.

I, that by the prwer of att irtier noxuthonty was given to the attorney to com-

pramise or arcept « part 1o satisfartion of tha whola. the general wonds therein
applsing only o what immediately precado them. ths® Is. the mpungo‘henlo
rity, and tho giriag of me. And therefore tho defondants were Cot 7
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Debt on judgment recovered by the plaintiffs on the 12th of Jan-
uary, 1858, against defendant, John McPherson and Samuel Crans,
for 505 11s. 8d., with £19 73, 6d, costs.

Pleas.—1. That the ssid judgment wasnot, at the commencement

accept such dividend as the residue of the estate will yield in full
oftheirrespective debts. Lastly to pay overthe surplusto McPherson
and Crane. Provided that t{ne creditors, coming in and taking
benefit under the trusts, do agree to accept the same in full satisfac-

of this suit, and is not unsatisficd. 2nd. That after the eaid judg- ! tion of their respective claims and demands against McPherson and
ment was recovered there was a deed, bearing date on the 2nd; Crane.

January, 1858, but executed by plaintiffs after the recovery of the| It was admitted that the plaintiffs executed a power of attorney
said judgment, made between the said McPherson and Crane ! under seal, which was produced, dated the 19th July, 1858, appoint.
of the first part, the wives of the said McPherson and Crane of the | ing the Hon, John Hamilton of Kingston their attorney to take such
second part, Thomas ‘\'irk?ntrick of the third part, and the several | proceedings as he should thing proper for the securing or recover-
other persons creditors of the said parties of the first part who should | ing the judgment on which the present action is brought, and to
subscribo their names and aflix their scals thereto of the fourth [ accept any security for the whole or part of the said judgment from
part. That the plaintifis become parties thercto ns partics of the , the said defendants, and upon such terms as to him should seem
fourth part ascreditors of McPherson and Crane for and on account | proper, and to give time for payment, and gencrally to do what-
of the judgment so recovered by signing and sealing the same, and | ever he should think fit in relation to the premises, and to execute
did thereby release McPherson and Crane from all actions, suits, ‘ and do all agreements, deeds, matters and things that might be ex-

claims and demands, in respect of the judgment and of the demand
thereby secured.  3rd. That before action the judgment was satis-
fied in this, that the plaintiffs, on the 1st of July, 1858, caused aca.
sa. to be issued against the said John McPherson in satisfaction of
the judgment, by virtue whereof the said John McPherson, one of
the defendants in the judgment declared upon, was arrested and
detained in close custody in satisfuction of the said judgment, until
he was by the authority of the plaintiffs discharged from custody
by the sheriff, whereby the said judgment was satisficd.

Replication.—Demurrer to the third plea,

Issue was taken on all the pleas,

2nd replication to the second plea on equitable grounds, that the
{:xdgment was recovered by plaintiffs on a bill of exchange drawn

y the now defendant upon and accepted by McPherson and Crane
for the accommodation of the now defendant, that McPherson and
Crane reccived no value for such acceptance, and were only sureties
for the now defendant; that the debt for which the judgment was
recorded was and is the debt of the now defendant ; and that since
McPherson and Crane made the assignment in the 2nd plea men-
tioned the plaintiffs have not received any dividend under the
assignment, nor any money or pronerty whatever on account ot
8aid judgment, and that the said judgment is not. in whole or in
part paid, satisfied, or diaclmrged a3 against the now defendant.

2nd replication to third plea, on cquitalle grounds, that the
{)udgment wa3 recovered by plaitiths on a bi. of exchange drawn

y the now defendant upon and aceepted by McPherson and Crane

for the sccommodation of the now defendant ; that McPherson and
Crane received no value for such acceptance, and were only suretics
for the now defendant ; that the debt for which the judgment was
recovered was and is the debt of the now defendant ; that after the
arrest of the said Joha McPherson he applied for and obtained the
benetit of the limits of the gaol, and while on the linits the plain-
tiffs consented to the discharge of the said Joha McPherson from
such limits, which is the discharge from custody referred to in the
third plea, and that plaintitis did not recvive, &e., as in the preced-
ing replication.

The defendant demurred to these special replications, Judwment
was given in favour of the plaintiffs on this demurrer, and in fa-
vour of the defendant on the demurrer to the third plea,

The case came on for trial at the assizes for York and Peel in
October, 1862, before Morrison, J.

The first issue was withdrawn by consent of bath parties
defendant’s counsel put in the deed of assignment dated the 2nd
of January, 1858, which was set out in the second plea, by which
McPherson and Crane (their wives joining for the purpose of relin.
%uishing their respective claims to dower) conveyed to Thomas

irkpatrick real and personal estate, cffects and property described

The |

: pedient or necessary in the premises. 1t was further admitted that
Mr. Hamilton executed the deed of assignment on the 20th of July,
18568,

It was then contended for the plaintiffs, that they were entitled
to a verdict on the second issue, beecause the power of attorney did
not convey authority to Mr. Hamilton to execute the deeds of as.

; signment.  That the release only operated as tothose partiesof the

"fourth part who came in and executed within two mouths, and

! generally that the assignment was void.
It was then agreed that a verdict should be entered on the 1st
; and 2nd issues, as they stood, (the first plea and issue being with-
drawn, with leave to plaintiffs to move to enter a verdict for them
) o:ll the first of these two issues, damages being assessed at £676 5s.
; 2d.
In Michachnas Term, R. A. Harrison obtained a rule nisi that
the verdict on tho issue on the plea of release be entered for the
i plai]nt'lﬂ's on the leave reserved, on the three grounds taken at the
j trial.
‘ Galt, Q. C, shewed cause. He contended that the language of
" the power of attarney authorised the execution of the indenture of
' assignment, and the release of the debt due on the judgment to the
- plaintiffs.

Harrison, contra, cited Hoqg v. Snaith, 1 Taunt. 347; Atwood v-
MMunnings, T B, & C. 278 ; Dwk v. Gordor, 6 Grant, 394; Jesse v.
Stevenson, 3 B. & P., Lord Alvanley’s judgment, page 374, as to the
first point.  As to the second, Collins v.” Reece, 1 Coll. R. C. 675;
Lane ~, Husband,, 14 Sim, 856 ; Raworth v. Parker, 2 K. & J. 163
Biron v. Mount, 24 Breav. 642, reported also in 4 Jur. N. 8. 43.
1 The third point was given up.

Draver, C. J.—The power of attoroey gives authority to use and
tuhe means and proceedings to sccure or recover the debt, naming
_the amount; to accept any security of any nature or kind for the
- whole or any part of the debt on such terms and conditions as the
, attorney shall think proper; to give time for the payment of the
i whole or any part of the debt on such terms as the attorney shall
think proper; and generally to do whatever the attorney shall think
"fit or expedient in relation to the premises, and to executeand do all
L ggreements, deeds, matters, and things that may be expedient or
. necessary fnthe premises.  While special powers are given to recover
i to take security and to give time, the two latter extending to the
whole or any part of the amount due to the plaintiffs, there is no
special power to compromise or to accept a part in satisfaction of
‘the whole. The general powers are given expressly in relation to
- the premises, 4. ., to what had gone before.
General words cannot apply to anything as to which limited
Ipower is given, and in this case they can only extend to the cases

and desigrnated in the said deed upon trast to convert the same into : in which 2 more general authority is requisite to give full exccution
woney, and to collect debts, and to be possessed of such money after | and effect to the limited powers which are specially given. And
paying the expenses incident thereto, and to the exccution of the ' therefore it scems to me that as the premises do not authorise the
deed. and of the trusts thereby created. in trust, st, to pay all such ' the attorney to make a compromise und to relense the whole debt
charges and capenses.  2nd, to retain five per cent. as a remuncra-, on payment of or obtaining security for a part, the general words
tion. lird, to pay the debts of the then registered and exeeution ' will not convey such authority,  So far as the intention of the
creditors if any of McPherson and Crane, according to the priorities ' plaintiffs is to be inferred from the language used, they do not
thereof. 4th, to pay all the other creditors of Mcl’herson and Ceane, appear to e to have contemplated the exeention by their attorney
parties thereto of the fourth part who came in and executed the of the deed of assignment and release. 1 am of opinion, thercfore,
deed within two months from the date, (the same haviug been ten- . that the plaintiffs are entitled to have this rale made absolute to
dered to them for cxceution, or notice thereof in writing having . enter a verdict for them on the issue on the second, 4. c., the plea
been delivered to them by the said T. Kirkpatrick,) aud agree to of a lease by exceuting the deed of assignment to Kirkpatrick.
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It i3 unnecessary to decide on the question arising from the fact
that the deed (if duly executed at all) was not exccuted until after
the expiration of the two inonths, limited, 1 am not at present
prepared to decide in the plaintiff's favour on that ground. (Sce
Lucholson v. Zutin, 1 Jur. N. 8. 1201.)

Per cur.—Rule absolute.

CHAMBERS.

Reported by Roszer A. Hagawsoy, EsQ., Barrterat-Law.
Fryvarsck v. Crirrox.*

Wkhero a caure was referred to arbitration, costs of the cause to abido the event,
and costy of the roferoiics, I the discretion of the arbitrator, and an award of
£1 was made o fuverr of plyintil, the taxing master refuscd to tax custs
subaequent - the waking of the award, as divislon cvurt custs ouly, wad bl

doclaton was upbeld.

(Chambers 22 Victoria).

This cause was referred to arbitration—the costs of the cause to
sbide the event, and the costs of reference to be ia discretion of
arbitrators.

The sibitrators awarded £4 to plaintiff, aud that the costs of
the reference should be paid by the parties equally.

Plautiff obtaived a judges order to onter judgment. The
master ou taxation allowed the plaintiff superior court costs, on
moving for leave to eater judgnient, and entering judgment, &c.,
and defendant took out summons in Chambers to show cause why
the taxation should not be revised with costs.

Bugns, J.—The costs of which the defendant complains, viz.,
the enti y of judgmeut, &c., amounting to £2 12s. 6d , are expenses
incurred subsequent to the award, and incurred with a view to
enforce payment of the smount awarded They have been taxed
oo the :cale of the costs of the superior courts. Defendant
thinks they shouid bave been taxed as division court costs only.
1 know of no nuthority which obliges the master to ndopt this
lower scale of taxation, eitber iu any act of Parhament, or in the
rule of court; auwd, thercfore, I decline to interfere. The
defendunt could easily bave prevented all this by paying the
award, and there would have been 10 necessity to apply to have
it enforced. I discharge the suramons with costs, as it is moved
with costs.

Cirry v, TyRNER.

Proceelings against prisoner— Rules of court 95-100—Cunstruction of.
Defendaut having Leep at largeon bl when ths verdict was oblained against him
was rendered LS bis bail near the end of 1w ensuing term, and not having bevn
charged it exocutiog duriog that t+r@, applicd tof his dincharge  Held, that

iy wa nut a prisouer, withia the meaning of the rates of court, at the timo of |

the trial, uot haviug besa in close custod 7, and the applicativa was refused.
(Chawbers, July, 1862)

This was an application to discharge defendant from custody, on | ¢,

the ground that he was not charged in exccution within the timne
fixed by the practice.

A verdict was taken for the plaintiff at the last Oxford assizes,
The defendant was then out on bail. During the issuing term of

clear to me, from & perusal of rules 98, 99, 100, that “ prisoner”
means an actual prisoser, and not a man delivered to bail to certain
sureties. The words of the 98th rule speak of an order of a judge
* directing the discharge of a defendunt out of custody, upon special
bail being put in and perfected.”

In Robinson and Harrison’s Digest, page 50, there is a note of
an unreported case, Jennings v. Ready, Easter Term, 3 Vic,, “where
a prisoner, surrendered by his bail after judzment, applies for a
supersedeas, the plaintiff not having charged him in execution in
due time, he must shew when notice of render was given.”  Zhorne
v lestie, (8 A. & E 195:;) Borer v. Baker, (2 Dowl, P, C. 608;)
Buxter v. Badey, (3 M. & W. 415) in these cases it scems clear that
it wag only render thut defendaut was considered a prisoner under
the rules.

The Eunglish practice may be found in Chitty’s Archbold, 1135,
10th edition.

Had the defendant been rendered in the vacation before Easter
Term, a different question would have arisen on the authority of
Borer v. Buker.

I discharge the summons without costs.®

Crorrs v. McMASTER ET AL.
Cause struck out at trial—Chsts.

Where defondants’ counsel was readv at the assizes, and tha plaintifi’s counsel
not beiug prepared the cansy was struck out, Held, that detendunts were not
votlthad t6 costs fur 1ot procesding to irial pumnaut W notice, but that thar
proper course was to bave {ndisted upoa & uonsuit.

[Chambers, June, 1863 ]

On the 22nd of May last the defendants obtained a rule of court
that the master do tax them their costs, for that the plaintiff had
not proceeded to trial puraunnt to his notice, if it should appear
to the master that costs ought to be paid.

This rule was duly served.

In reference to it the master he decided as follows: —

« 1 think costs cannot be allowed, Defendants should have moved
for a nonsuit if they were ready to go on at nisi prius,

« 220d May, 1863.” “C. C. SuaLn”

The affidavit on which the rule issued stated,—That issue was
Joined on the 7th of March, 1863. That notice of trial wag
given thercon for the last assizes held at London on the 16th of
March last.  That the plaintiff did not proceed to trial nor
countermand such notice in due time. That the record was
struck out by the judge because the plaintiff was not ready to pro-
ceed with the triui.

John Wilson, Esquire, made affidavit that he was defendants’
"attorney in this cause: that he was present in court at the assizes
when the record was struck out, the plaintiff”'s attorney not being
ready to proceed with the trial, aud assigning as a reason therefor
the absence of a witness,

MeBride, for defendants, now applied for an order upon the mas.

* to tax to the defendants their costs upon the above rulc, and he

contended that at any rate, where the defendant’s attorncy was

L preseat 1 conrt and ready to proceed with the trial, and the plain-

Ltifl’s attorney was either not present or not ready to proceed, that

"costs of the 3:\_\', or costs for not proceeding to trial pursuant to

Eaater, on the 26th of May, he was duly rendered by his bail, and . notice, mizht be taxed to him, for the judge wight strike the cause
had since remained in close custody. Judgment was not entered | gut of the list in such a case, and that the defendants were not
until the 26th Juae, several days after the close of the term, nnd 10 ' hound to have the plaintiff called and nonsuited.

ca. se. had as yet issued.  The summons for discharge was issued |

on the 1st of July, 1862,
Hagsrry, J.—Rule 99 of this province says:—*The plaintiff

shall proceed to trial or ﬁnnldjudgmont agaiust o prisoner in the
term next after issue 18 joine

wise order, and shall cause the defendant to be charged in excen-
tion within the term next after such trial or judgment.”  This rule
is exactly the same as the English rule of 1853,

The decision turns, in my mind, on the point whether this defen-
dant can be constdered a prisoner within the meaning of our rules.
I have arrived at the conclusion that inasmuch as he was at large
on bail when the trial took place, and was not rendered until near
the end of the cnsuing terin, this application must fail. It seems

* The Editors have 10 thank the taxing officer of the Cour, of Commnd Mexs
for a repurt of this case. 1t was overloohed 8t the tinse §t was given, but is pow
puliished as belug an important defston oh & point of practice, by cue whoso
Judzment, §o such matters, commanded the greatest respect.

, or at the sittings or assizes next|
after such trial or judgment, unless the court or a judge shall other-

e referred to the following authoritics hesring upon the ques-
ition: Allote v. Reareroft, 4 . & L. 327; Morgan v, Fernyhaugh,
225 L. T, Rep. 219, S, C,, 11 Exch. 205; Lecck . Gibson, 10 Weekly
i Reporter, 354.

Avan Wiesoyx, J.—Tt is eaid in Marshall’s Law of Costs, p. 126, In
town causes the ‘ costs of the day’ means only the costs of the last
day when the record is withdrawn or the cause i3 made a remanct.
But at the assizes the costs of the day are not confined to the day
when the record is withdrawn, but extend to the whole assizes.
Where upon a writ of trial notice was given for the 28th of Octo-
ber, ang on that day the trial wus adjourned to the 30th, and the
sume was subsequently adjourned to the 2nd and then to the 4th
of Novemher, and the writ wag then withdrawn, a question arose
whether the defendant was eatitled to the costs of all the above
days or only of the last dayv. The masters were of opinien that
defendant was only cutitled to the costs of the last day.”

i * Ses Brash v, Lalty, 5 U. C. L. J. 226.—Kps. L J.
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In Gray’s Law of Cosats, 371, “costs of the day” are said to be
such coats which have been incurred by the party io prc&mring to
try the canse according to notica as aro thrown away and must be
fncurred over agaiu for the purpose of a trisl at a future time.

It has been the invariable rule of practico in this province that
“costs of the day are all such costs which have boen incurred by
the party in proparing to try according to notice, as are thrown
away and must be incurred over again for the purpose of a trial ;
and to treat those costs which a party is entitled to where his
opponent does not proceed to trial pursuant to notice as the costa
of the day. These two expressions mean the same thing, und I
do not think we are at all affected by the niceties that may exist in
Eugland about town causes and others, and whther tried at the
sittings in term or out of term or at the assizes,

It is true by our C. L. P. Act, sections 203, 226, and 327, =
distinction is made between town and country causes, but that is
fur the mere purpose of providing for the extra assize which takes
place in the city of Toronto and in York and Pecl.

The course of proceeding at the trial is stated to he as follows,
in the 11th Edition of Archbold’s Practice, 381: *The attornovs
for the plaintiff and defendant should take care to be in court with
their evidence and witnesses in readiness when the cause is ealled
on; otherwise, if the plaintifi’s attorney and witnesses be not in
attendance, the plaintiff will be nonsuited; or if the defendant’s
attorney and witnesscs be not in attendance, the plaintiff may pro-
cced in their absence. If neither party be present when the cause
is called on it will be struck out of the list.”

The question which arises in this case is whether, when the
defendant’s counsel is present and ready to proceed, but the plain-
tiff’s counsel is not present, the defendant’s counsel must have a
jury sworn and the plaintiff called and nonsuited to entitle him to
costs, or whether he may get the costs of the day for not proceed-
ing to trial pursuant to notice if in such a case the cause is struck
out of the list.

No doubt, if the plaintiff give notice of trial and do not counter-
mand or enter the record, or cven if he enter his record but
afterwards withdraw it, the dofendant may get the costs of the
day; but can the defendant get the costs of the day in any ease
when the cause is struck out of the list, the plaintiff not being
present, and he, the defendant, althongh preseat, not asking for a
nonsuit ?

In Warne v, IL'L (7 C. B. N. S, 726, 6 Jur. N. S. 939,) it is said
by Williams, J., that if the defendant is present and the plaintiff
is not, he may pursue one of two courses—either he may get the
cause struck out and then come to the conrt and ask for costs of
the dav, or he may insist upon a nonsuit; and Allutt v. Bearcroft
(4 l).d& L. 327,) i3 referred to as laying down the rule as above
stated.

In Morgan v, Fernyhaugh, (11 Exch, 2035,) it was held that a
defendant is not entitled to costs of the day for the plaintiff not
proceeding to trial pursuant to notice, where no one appeared on
the defendant’s behalf at the trial when the cause was struck out.
It is not quite casy to make out from the case whether the court in
their further obscervations mean that even if the defendant had
been present he could not have claimed the costs of the day when
the cause was struck out, because his proper course was to have the
plaintiff nonsuited, or what clse is meant, for the Chicf Baron says:
«If the defendant had been present at the trial, the costs he now
s0cks to recover would not have been thrown away.” That is, a
nonsuit would have cnded the suit entircly, whercas, after the costs
of the day are paid, the defendant may acain take the plaintiff
down to trial, and nonsuit him, which is going over a part of the
same proceedings again, which have been already paid for, to gain
the same end, nawely, a nonseit, which might have been had upon
the first oceasion.

There can be no question but that formerly the defendant might
have szot a rule for costs of the day for one default, and judgment
as in the case of a nonsuit for a subsequent default. Clarke v,
Simpson, (4 Taunt, 591,) Dyke v. Kdwards, (2 Dowl. P. C. 53.)
But in Leech v. Gibson, (10 Weekly Reporter, 354,) it is expressly
decided that if a defendant be in court, aud the plaintiff be not
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ready to try, the defendant must insist upon a nonsuit, if he desire
to get the costs for not woing to trial, and if he do not take this
course, but the caunse i3 struck out by the judge, he cannot then |
have the costs of the day. The plaintiff applied to set aside thei
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rulo of the defendant, directing the plaintiff to pay the costs of the
day. The cause was entered for trial at Liverpool.  The plaintiff's
attorney had not delivered any brief, nor was he in court with his
witnesser when the cause was called on. The defendant’s affidavits
shewed that the defendant's counsel was present, and said he was
ready when the cause was called, and that he had his witnesses also
present. The defendant's counsel did not apply for a nonsuit, and
the cause was simply struck out.  Brett, Q. C., for the defendant
showed cause. A defendant is not bound to ask for a nonsuit.
[Wilde, B.—DBut if he does not do so, can he have the costs?f The
costs of the day, which are quite different from the costs of a8 non-
siuit. {Wilde, B.—DBut if he waives the costs to which he is
entitled, can he have other and different costs, to which, by the
practice, he i3 not entitled?] The cause was struck out. [Chan.
nell, B.—If the defondant does not apply for a nonsuit it is tho
act of the court to strike out the cause.] [Bramwell, B.—
Thero i3 the side-bar rule for costs for not proceeding to trial,
The plaintiff did not proceed to trial. It might be said, perhaps,
in your favour, that a defendant is not only not bound to ask for a
nonsuit. but may prefer that the plaintiff should not be nonsuited,
because that allows him to sue again, and the defendant may desire
not to have another action. Now the plaintiff, if there is no nonsuit
must vither go on with the same action, or give up his action
altogether; and the defendant may say, ‘1 do not wish to help himn
to put an end to this action, and s0 leave him %o bring another: [
wish to have the action put an cnd to at once.’] Just so. [Bram-
well, B.—Only that temFs to shew that your proper course was to
take out a rule for costs for not proceeding to trial.] [Pollock, C.B.
—As you did not apply for any thing, it was as though you had
not appeared at alr at the trial.] It has never been co held,
[Pollock, C. B.—The contrary has never been held.] Perhaps not,
but if it is so held now, it wiil come to this, that a defendant must
always insist upon o nonsuit. The effect will be to increase the
expense of litigation, [Wilde, B.—There is good sense in that
argumeat, no doubt, * * Suppose you had applied to me for
costs of the day, could I have given them?] Yes [Wilde, B.—
The plaintiff not being there? Surely not.]” [Channell, B.—It has
been held that the plaintiff cannot be nonsuited if the defendant
is not present to have the cause called, and the jury sworn.—
Morgan v. Fernyhaugh, 1 Jur. N.S. 688.) There the defendant was
in default, [Wilde, B,—Still the case is, in principle, the same as
this. The defendant in this case, in effect, did not appear. He did
not apply to have the case calledon.] * * [ Bramwell, B.—The
rule must be absolute to set aside the defendaot’s side-bar rule for
costs of the day. It is not necessary to say anything more than
was said in the course of the argument. We abide by the principle
then laid down, that the defendant must take the ordinary course
of applying for a nensuit. If the cause is once entered for trial, it
may be suid that the plaintiff has proceeded to trial, for he has
taken the record down to trial, and put it in the power of the
defendaat to have it called on for trial, and insist upon a nonsuit.
If the defendant does not take that course, he cannot claim the
costs of the day. The cases cited on the argument are very nearly
in point.”

Theoretically, the decision just referred to is the proper one, but
this has not been the course of practice in this province. 1 cannot,
however, say that when these d%fendants' counsel was ready at the
trial, and the plaintiff's counsel was not, and the defendants’ coun.
sel did not ask for a nonsuit, but the judge struck the cause out of
the list, that the master has done wrong in refusing to tax to the
defendants their costs for the plaintiff not procceding to trial
pursuant to notice, for, as above stated. It may be said that the
plaintiff has proceeded to trial, for he has taken the record down
to trial, and put it in the power of the defendsnts to have it called
on for trial, aud to ivsist upon a aonsuit.”

And it appears to me there is much force in this reasoning, for
it was held, while judgmeat as in the casc of a nonsuit could be
moved for, that such a motion never could be made when the cause
had been once taken dowa to trial, and mado a remanct, or referred
to arbitration, &c., for the plaintiff had complied with the
statute by having it taken down, and it was for the defendant after-
wards to take the record down by proviso.

I must therefore refuse the application, and refer the defendants
to the full court, if they shall be so advised to proceed further.

Order refuced.
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CALDER v, GiLBERT,
Arbitration—(usts,

A caune was roferred at nir prius, and a verdict taken suhject to an award
Casta af the catire wece to abide the vrent. and thes fama power was given to
tho arbitmtirs to certify for custs as the judge at the trial wonld have The
sward reduced the verdict to $68, and directed that the defendant should
pay the plaintiff's costs of sult acourding to the scale to be certifisd by thoe court
of (ueen’s Bench.

IFeld, that gha arbitrators haviegz express power to certify, and haviag omitted to
do s0y & judge i Chambers had no power to order full costa.

[Chambers, Juns, 1863.]

At niri prins a verdict by consent was taken for the plaintiff, for
$414 damages, subject to be increased, reduced, or a verdiet enteved
for defendant, subject to a refevenco to two persons, and to such
third person as they should appoint, to whom all matters in differ-
ence in the causo were referred.

‘The cogts of the cause were to abide the event, and the costs of
the reference and award to be in the discretion of the arbitrators,
and the arbitrators were to have the same power to certify for
costs, and amend particulars or pleadings, 83 o judge at nisi prius
would have,

The award was that the plaintiff should recover from the defen.
dont 868, in full of his claim, and that the defendant should pay
the plaintiff the plaintiff’s costs of suit according to the seale to be
certiticd by the Court of Queen’s Bench, and should also pay the
costs of the reference and award.

Rickards, Q. C., now moved for an order npon these papers, and
upon affidavits, to the master to tax full costs of suit to the plaintiff.

Apaym Wiison, J.—The affidavits shew a case very clearly bevond
the jurisdiction of the county court, but the verdict as reduced by
the award shews a case within the competency of the division court.

If the costs bad been merely to abide the event of the suit, it is
likely the cases cited by Mr. Richards, of Morse v. Teetzel, (1 U. C.
P. R. 375,) and Elnore’v. Colman, (4 U. C. 0. §. 321,) would have
been full authority for granting an order for full costs,

But in this case the arbitrators have the power to certify for
costs as a judge at nisi prims could have done, and they have not
certi:’xcd, but ﬁ:cy have left the scale of costs to be certificd by the
court,

Now this is the very thing—the scale of costs—they were to
have adjudicated upon themsclves, for the control of the costs was
not submitted to them: they were to abide the event of the award.
And how can the court now, when both plaintiff and defendant
have by express agreement copferred this pawer upon the arbitra-
tors, assume to decide this very question at the plaintiffi’s request,
either ez parte at his instauce, or adversely upon notice to the
defendant ?

I think this is not a case within the 162nd section of the C. T,
P. Act, in which the arbitrator may “state his award as to the
whole ar any part {a the form of a special case for the opinion of
the court.”

8pain v. Cadell, (9 Dowl. P. C. 745,) and the other cases cited in
Harrison's C. L. P. Act, 516, dc., clearly shew, I think, that this
power was exerciseable by the arbitrators, and that it must be
exercised in like manner as the judze would have exerciced it,
nanmely, iinmediately afier his decision, by putting it in the award,
which precludes the power of a reference by him to the court.

If the arbitrators have power to certify and omit to exercise it,
the judge before whom the cause came on for trial cannot grant a
certificate, his power being transferred by the snbmission to the
arbitrator.—Ilwckardson v. Rensit, (6 M, & G. 712.) Where the
certificate of the judge may be given at any time, and no power i<
given to the arbitrator to certify for costs, the judge by whow the
cause was referred may certify after the award made.~Jeey v, Younyg,
(5 Dowl. P. C. 450,) Russell on Awards, 3§9.90; Astley v. Joy,
(9 A. & E.702)

Section 328 of the C. L. P. Act requires this certificate to be
given by the judge who tried the canse.  His power mav be dele-
gated to an arbitrator; then the arbitrator must exercise it, He
has not done so. T cannot therefore interfere. It is needless to
fay whether, if no power had Leen given to the arbitrator to cer-
tify, either a court or & judze conld properly interfere.  The cases
above cited in our own courta shew it might be done, but this case
is not such a case as was decided upon on cither of these occasions,

I therefore must refuse the order.

Order refused.
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Boxser v. Boick.
Orverholding tenancy—Con Stat. U €, cap. 27, secs. 83, 68— Dyecept (o Sher .

Whers A B, larving become purcharer at Sheriff's aale, under exacutioa. of
C. 0’8 intevest fn a term 0f years, beld under a third party, at a time when
C D way in poasersion—-afterwards upon ¢*. D’s request, alluned him to .-
tinue in pr.aacesion fur five days, It wus held that thero was no privity butwesn
the partes, 8o ax to bring the case within the overholding tenmucy clsuses of
the efutunont act; and 50, although the jury summoned under tbe act. found
{n favor of the clainant, & prucept to the Sheriff, to deliver poosessiin pursuant

to the finding, was rvfusd,
{Chambers, June, 1863.)

This was an applieation for a precept to the Sheriff under seo.
68 of the ejectment act, commandwg the Sheriff to put a landlord
in possession of premises said to be overheld by his tenant.

On n fi fu. goods in a case of Clevelund v. Boice, the Sheriff of
Oxford, on 28th of February, 1863, sold to plaintiff (Bonver) the
right of defendant {Boice) to a term of years, ending 1st of March,
1865 ; aud on same day made a deed thereof to Bonser.

On the 18th of March, a writ issued against the defendant as an
over-holding tenant; and on 24th of March Iast aninquisition was
had on this writ before the County Judge, and he certificd a find-
ing of the jury that Boice was tenunt to Bonser fora tern. expired,
and wrongtully refusvd to go out of possession

The evidence taken beforo the jury returned, and was produced
on this application.

It was not shewn under whom Boice held, but it was eworn that
at or after the sale to Bonser, Boice asked him to leave him ia
possession till March 5, (five days) to wkich Bonser assented.

Boice afterwards refused to go out, and on the 7th of March,
Bonser demanded possession.

At the taking of the inquisition, Richardson, counse! for Boice,
objected that there was no evidence of any tenancy between the
parties.

J1acarTY, J.—I cannot understand on what pretence the over-
bolding tenancy clauses are resorted to to enforce possession in
favour of the purchaser, at Sberiff s sale, of a teuant’s interest ;na
term held under some other person. I presume it is urged that,
by Boice asking leave to remain for five days, aud Bonser assent-
ing, » term was thereby created between them for that period. I
cannot agree to this on such evidence as this case presents. 1see
no privity between the parties, and nothing to bring the case
within the statute, and, therefore, refuse the application for a
precept to Sheriff to place Bonser in posvessicn.

QOrder refused.

HawL v. Boucrox.
Ezecution,

Under the old law (hefore the 20 Vie, ch. 57. sec 10) it was sufficfent to fasue &
writof exocution within a year from the entry of judgment, aud it *asunnetes-
sary to retury aud file it withia that duwe.

{Chambers, Juue, 1563.)

The defendant abtained a summons celling on the plaintiff to shew
cause why the £ fa. herein in this canse shuuld not be set aside, on
the ground that the judgment on which it wasissued was more than
ten years old, and had nut been revived; and on the ground that
the Judgment had been satisfied by agreement and settlement be-
tv een the parties, and that the excention was issued in breach of
the agreement, and contrary to gond faith,

The defendant filed an affidavit that the action was commenced
in the fall of 1851, and a verdict obtained in Uctober of that year
for £30 18s.; thatin February following an exceution issued, which
was in due course retured nulla bona; that though eleven years
had passed since the entry of judgment, no application or order to
revive the same had been made; and that the £ fa. now moved
against, and in the hands of the sheriff of the county of Simcoe, was
issued and tested on the 30th of December, 1862,

The plaintifi's atfidavits stated that the original writ of fi. fa, was
issued and returned by the sheriff within a vesr and a day of the
entry of the judzment: and that the said writ having been lost, a
judee’s order was obtained in August, 1862, allowing a duplicate
to issue, to which a return was procured, and on such writ and
return the present writ was issued. The supposed inability of de-
fendant to meet the demand was alleged as the reason for the long
delay.
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Affidavits were filed on both sides as to the settlement mentioned
in the summons, which was denied by the plaintitf, and upon that
branch of the case, which it is unnecessary to report, the learned
Jjudge refused to interfere.

Apav Wiesov, J.—.\s to the objection to the issning of the present
execution without first reviving the judgment, the question is, must
an execution under the old law be not only issued on the judgment
within one year from the entry of the judgment, but be also returned
and filed in the office from which it issucd within that time ?

If it must be 8o issued, returned, and filed within that period,
then the present exccution was irregularly issued; if it need not,
then so far as the point of law or practice is concerned wt is not ir-
regular,

g(‘Jndcr the law as it existed in England before the 15 & 16 Vie,,
ch. 76, sec. 128, which prevailed here before the 20 Vic, ch. 57, see.
10, now embodied in our C. L. P>, Act, sce. 301, an execution was
required to be issued within a year from the entry of the judg.
ment, but it was not necessary it should have been returned and
filed within the year.

The case of Sunpson v. Heath (5 M. & W. 631) clearly scttled
this to have been the practice in England, and 1t certainly was
the practice here also. 1 know it to have been the practice of the
profession, and I am aware of the puint having been decided more
than once in Chambers. I know of no decision to the contrary,
while the case of Wilson v. Janueson (5 O. . 481), takes this point
for granted.

No question arises under the 301st section of the C. L. P. Act,
befure referred to, as the first writ issued many years before that
act was passed. The question of regularity therefore is to be de-
termed by the old law and the old law I take to be quite clearly
in favour of the regularity of the proceedings.

Summons discharged with costs,

WaRD v. VANCE—THOMP30N, GARNISHES.

Garnishment~Service of the altarhing arder and summans to pay over—Unauthor-
t3ed acceptance of service— Wawver by appearing to the summons.

An attaching order had heen rerved by loaving a copy at the store and reeldence
of tha parnishee  Serviow of & sumnons to pay over was sceupted for him by a
practisiug atturney, and this summoos. with xuch acceptance endormd, was
afterwarde served {n the sune way as the order.  On the return of It another
attornuy appeared fur tha arntehies, and oldected that the acceptanco was given
without authority, and that the service was insufticjent.

Jeld. that personal gervica of the summons and order was not Indiapensable, but
that the service o thas case, if moved agaitst, would have heen insuthicient, as
Jt was 1ot shewn that personal garvics coutd not have en effected, or that 'h -
prpers hzd come to thy kaowledes of the caruishice; but

Jielid, nlno, that i this case no such applicat] m having been made, the acceptance :
shuuld be beld sutlicient, anod that any defoct f1 the Service of the attaching '

o1der was thus cured,
Held also that the appearance of the garnisheo by anothier sttorney duly antlior-
frod wan a waiver of any olyection tu the service.
The order 1o puy over wus thercfore made.
(CnausrRs, June, 1863.]

The execution ccditor had obtained a summons upon the gar-
nishee to shew cause why he should not pay the judgment creditor
the debt due to the judgment debtor, or so much thereof as might
be sufficient to satizfy the judgment debtor.

On the summons was endorsed an acceptance by Mr. Wilson,
an attoracy practising at Bradford, of service for Mr. Thomgson.

O’ Brien appeared on the return of the summons, and otjected
for Mr. Thompson to the service made, on the ground that Mr.
Wilson had no authority from Mr. Thowmpson to accept this
summons.

The summons was enlarged, subject to this exception.

On the return, Jokn Paterson nppesred and rescwed the ohjec-
tion for Mr. Thompson.  And he contended that the attaching
order had never been properly served on Mr. Thompson, as the
affidavit shewed that it was on the 14th of April served on Mr.
Thomp-on, ¢ by delivering a true copy thereof to and leaving it
with Mr. Brunskill at the store and residence of the said David
Thompson ;” and on the 15th of April, ¢ that a true copy of the
summons and onder, and also of the sndvrsement thereon, were
served on the said David Thompson by leaving cupies at the store
and residence of said David Thompson.”  Paterson further urged
that the 289th section of the C. L. P. Act—wliuch provides that
the ¢ service upon the garnishee of an order that debts due,” &c,
¢ ghall be attacbed, or notice tiicreof to the garuishee in such

manner a8 the julge directs, shall bind such debts in bis hands,
and by the same or sny subsequent order it may be ardered
that the garnishee shall appear before the judge,’ &c., ¢ to shew
cause why he sliould not pay the judgment creditor the debt dne
from him to the judgiwnent debtor,” &c.—shews very clearly that
personal service was contemplated by the act, and more partica-
larly wheu by other provisions of the act the process is so sum-
mary against him ** in case he does not appear upon the summons,”
which might readily happen if personal service were not made and
ingisted vpon.

T7tit, in xupport of the summons, urged that the appearance now
of Mr. Paterson for Mr. Thompion was quite suificient to cure
any defect of service, if there war any defect—but that there was
nonc: that the acceptance of service by Mr. Wilson, being san
attorney of this court, was primd facie sufficient evidence of his
authonity to give such acceptan.e, and oured all prior defects,
whatever they were, in the service,

Apaym WiLsoN, J.—The statuc: does not require in express terms
that there shall be a personal service, a8 our King's Bench Act
of 1822 did of the Ca. Re. upon the defendant; and I cannot say
that the rule of law is so stringent a3 to require & personal service
of a copy of the attaching order, or 0 make void every other ser-
vice than a personal service.

On tho contrary, I am inclined to think that personal service is
not imperatively demandad unless in those cases where it is sought
—that is, where it is the purpose and object—to charge the party
with a contempt for not appearing to or for not performing some
act required by the summouns, writ, rale or order.

I find this laid down in Tidd’s Pr., 9th Ed., 600; Arch. Pr. 6th
Ed., 1,210; and Arch. Pr., 11th Ed., 162.

Then as to some of the decisious upon this point :—ir Jones dem
Griffiths v. Marsh, (4 T. R., 464) it was decided that & notice to
quit fssession of l.nd did not require personal service, although
it was urged ¢ this notice was to determine an interest in lands ;"
and service upon a maid-servant of the tenaut at his house,
although the house was not upon the premises in question, the
notice being explained to ber, but it waa not shewa that it ever
came to the defendant’s hands, was held good service Lord
Kenyon, C. J., said, * Thig is differeut from cases of personal
proce 81 but even in the case alluded to of service” (of declara-
tian of ejectment) * on the wife, 1 do not know that it is confined
to a service on her on the premises; I believe that if it be served
or: ber in the house it is sufficient. But in every case of the ser-
vice of a notice, leaving it at the dwelling bouse of a party has
nlways been deemed sufficient. So wherever the legislature has
enacted that before o party shall be affected by any act, votice
sbull be given to him, leaving that notice at his house is sufficiznt.
* % And indeed in some instances of process leaving it at the
bouse is sufficient, as a subpoena out of Chancery, or a Quo Hinus
out of the Exchequer. lu general, the difference is between pro-
cexs to bring the party into coutempt and a notice of this kind, the
former of which only need be persoually served on bim.” ¢ Buller,
J., Pz concessis personal service is not necessary in all cases.”

The service of the process of the courts it will clearly appenr
did not formerly require personal service, by a reference to Tidd's
Pr., 109, 154 and 156, and to 2 Price, 2 and 4, and 3 Bl Com.,
279, &c, although a distringas against lauds and goods issued if
the purty failed to appear.

The summons in real actions was formerly served by attaching
a copy of it to a white wand set up on the premises; and it is
fawiliar law to practioners who remember the former proceeding
in ejectent, that persooal service to change the title was not
demanded.

The nature or kind of service i3 entirely different from an utter
want of service, and may he iosufficient a3 a general course of
practice, while the Intteris utterly void ; as wheo a defendant was
ordered to pay under the Court of Requests Act in Evgland, cor-
respomding, with our Act, 13 & 14 Vic,, ch. 63, secs 91-93, it was
held that if he made default be wmust be summoned to shew canseo
why he had made such defanlt before he could he committed to
confincinent.—See Alley v. Dale, 14 Jur. 1070, citing 1 Str. 667 ;
where 1t is said, * The Iaws of God and mnn both give the party
an opportunity to make hig defence if he Las any.”
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1 am pot prepared, then, to sny asa ruie of Iaw that the service
of the attaching ovder or of the sun mons upon the garni-hee to
shew cause why he should not pay over must be personal, and if
nou pevsonal that it wust be void, and be therefore set aside by
the court.

Then as to the particular cases in which services not personnl
have been held to be sufficient :—In Howard v. Ramabotiom, (3
Taunt. 520,) the statute required that the notice of disputing the
proceedings in bankruptey should be given to the assignees. And
the court held that although service on a maid-servant at the
asvignee's residence was not sufficient, yet service on the attorney
was sufficient.

In #thodes v. Innes, (7 Bing. 320,) where a father eluded per-
sonal service of process, aud it was gerved on the son at his,
defendant’s residence, who, ou being told what it was, said he
would give it to his father, who wns in the house: Jle:d, this was
good personal service of the process, under the statute, which
required personal service. Tindal, €. J., says, *‘ There is no
magic in the word personal, and if a party hy his conduct or
agreement chooscs to waive personal service, a service less strict
mny be sufficieat.” Tbhis case must be coudidered as very much
quuhfled, 1f not overruled, by the cases of Gogg v. Lord Hunting-
tower, (1 D. & L, 6998) Christmas v. Eiche, (6 V. & L, 1566)
Runrsell v. Lowe, (2 Dowl. N. 8., 233) and @rand Junction Water
Works Co. v. Roy, (18 L. J. C. P., 200).

In The Queen v. The Juastices of the North Riding of Yorkshire
(7 Q B., 164) the statute provided that an appeal from & convio-
tion of justices might be brought by the party « firsy giving or
causing to be given to the surveyor or surveyors, or tosuch justice
or other person by whose act such person shall think bimself
aggrieved, notice in writing of his intention,” &c. It was beld
that service of such notice at the dwelling-house of the justices.
though not persounal, was sufficient, although it was urged the
appeal affected them as to costs, and as to their liability to an
action of trespass, and that it did not appesr the notice had ever
come to their hands.

lo Muson v. Muggeridge, (18 C. B., 642) service of & judge’s
order tor the defendaunt to appear and be examined as to debts due
to him, &o, was held not sufficiently made by serving the wite,
without ehowing that it had since come t) the defendant’s know-
ledge, and the attachment was refused. But this was because the
process was to procure an attachwment if defauit were made.

In Wurwick v. Bucon, (7 M. & ., 961) service of a rule to com-
pu e on a clerk of defendant at the defendant’s counting-house,
Aeld, not suffictent, the usual and proper course being to serve at
the dwelling-house all rules which need not be persoually served.

In Rowland Vizetelly, et al., {6 M. & G., 723) a rule to compute
served ** on a clerk or servant of the defendant’s at their ware-
house.” was held insufficient. Maule, J, says, * Service on a
dumestic servant at the defendant's place of residence is held suf-
ficient, on the ground that itis the servant’s duty to receive papers
and letters left there for bis master, and to deliver them to him.
That may not be the case with respect to this clerk.”

1 sm not quite prepared to say thnat the service of the attaching
order was well made by serving a clerk at the store, and even at
the residence of the garnishee, without shewing that the order had
subsequently come to the knowledge or haudaof the garnishee, or
without shewing some excuse why a service on the garnishee was
not made, or was not made on some member of the garnishee’s
family at bis dwelling-house. For all that appears from the affi-
davit, the garoishee could have been served personally, in which
case & better service should have been made.

As was said by Mr. Justice Williams, in Danies v. Westmacott,
(7 C. B. N. 8, 829) ** Every word of the affidavit may be true,
snd yet the process-server might without any difficulty have ascer-
tained the defenduat’s dwelling ;" or to apply it to this case, might
without any difficulty bave mude a better service than was made
on the clerk at the garnishee’s store aud residence,

I think I should, if the application had been duly mads, have
held that this affidavit did not shew sufficient facts to constitute
the service made a good service, without bolding that it was
sbuolutely necessery the service should have been a personal
service,

But this objection arises not directly, but incidentally, upon the
summons to pry over, after one nttorney has accepted service of it
for the garnishee and another attorney has appeared nn the return
of the summons to except against .he validity and effect of this
accepiance by the attorney.

Now, as to the acceptance by the attorney of the service of the
sttaching order, I conceive this o have been irregular if the attor-
ney had no authority to receive it.

Tho rule is, an is laid down in Boyley v. Buckland, (1 Ex 6.}
*¢ When » defendant has been served with process, and an attorney
without authority appears for him, we think the court must pro-
ceed as if the attorney really bhad authority, because in that case,
the defendant baving knowledge of the guit bring commenced, is
guilty of an omission in not appeariog and making defence by his
own unttorney, if he has any defence on the merits. There the
plaintiff is without blame, snd the defendant is guilty of negli-
gence; but even in that case, if the attorney be not solvent, we
should relieve the defendant upon equitable terms if he had o
defence an the merits,  If the attorney was solvent, it would not
be unjust to leave the dcfendant to his remedy by summary appli-
cation against him. On the other hand, if the plaintiff, without
serving the defendant, accepts the appearance of an unauthorised
attorney for the defeudant, he is not wholly free from the impu-
tation of neyligerce; the law requires him to give notice to the
defepdant by serving the writ, and he has not done eo. The
defendant there 1s wholly free from blanse, and the plaintiffnot so.”

But although this acceptance by the attorney was on the 17w
of the momb, and although this matter has been several times
before the Judge in Chambers, no application hnas yet been made
by the garnisbes to set aside this service. He only asserts by
another attorney that the first attorney bad no such authority as
hie has assumed to exercise, but makes no afidavit of the fact,

I think, under such circumstances, I should not interfere with
the act of the first sttorney. This supineness of the garnishee is
some evidence of actual authority in the first attorney, and he is,
moreover, within the language of the above decisivon, ¢ guilty of
neghgence.”

If this service stands, ¥ think the prior prima facie defective
service of the attaching order is cured.

But assuming that the acceptance by the sttorney was irregular,
does the apoearance of the party by a duly constituted attorney
to object to this service as cause why he should not answer the
summons, cure the objection of service.

Ia Levy v. Duncoribe, (3 Dowl. E. C., 444) a rule nisi had been
obtained by the plaintiff for an attachment against bis Jate attor~
ney, for not baving dehivered his bill of costs pursuant to judge’s
order, and which hud been made a rule of court, and personaily
served. Humfrey and Hughes shewed cause, and objected that
the rule could not be made absolute, because it had not been per~
sonally served. Lord Abinger, C. B.—* The rule nisi is served
merely for the purpose of bringing the party here; if he appears,
a8 be docs bere by his counsel, that obviates the necessity of
enqhiring whether the service of the rule was personal or not,
though if no one had appeaved, the court would probably not have
made the rule absolute for an attachment, except on an affidavit
of personal gervice. The contempt for which the attachment is
prayed was in not obeying a previous rule, which had been per-
sonally served.”

So in this case, the ohject of this summouns was ¢ merely for
the purpose of bringing the party here,” and be bas appesied by
counsel or attorney; and 1 think in such a case, althaugh he
appears to object to no service, or no sufficient service, that his
appearance does of itself remove the ohjection, and answer ths
purpose for which the summons was issued.

While an essoin or excuse for not appearing to process counld be
cast, it was refused to a party who was seen in court, as in the
case of the secondary of the court himself claiming it, while he was
actually in attendauce upon the es20r: day, wherein he essoined.
Arson v, Jefferson (2 Wils. 164.)

And perbaps the former cour-e in England of declaring ¢ by the
bye,” may illustrate what the effect is of a party being actually or
presumably present in court.

The plairtiff in every case, and in 30me cases any other person
who had rot saed out process against the defendant at all, when




216

LAW JOURNAL.

[Avevst,

the defendant liad appeared, or when an appearance wns entercd :
far hiat, or when ke was in the actaal custoly of the marshal,
conld serve a doclaration ngainat him for any different canse of
action than tant he had been droaght into court to aoswer; and
the reason of it was that the defeadant being acwually or prosum-
ably in court, there was o uecessity to take out other process
against him, and that being in court for cme purpose, be wus'
present for all purposes, and for every one, nnd not only for the
pirintiff who had brought him there.  Smitk v. Meller, (8T, R,
627); Nuler v. Andrews, (6 T. R., 634} ; Sulyard v. Harre, (4
Burr, 2180 )

I here think, then,

'That as o rule of law, personal service is not neccasary, either
of the order to attach or of the summons {0 shew ouuse why tho !
guarnishee should not pay over:—

‘That the service, if not porsonal, should st any rate bo shewn !
to have beon made upon the wife, or upon some member of the
family at the dwelling-bouse of the party, in such a mavneras!
wanld huvo coustituted gaod service under the ald practice of the
decluration in ejectment, by whseh the possession was spught o
be chauged s

That the service in the ease of the attaching order is primé facte
nat sufficient r—~

That 1he acenptance of service of the eumuons to pay aver by §
s attorney iy prime facie safficient s

That either of these services could have been set aside by an
application for the purpose:—

That as no such application has been made, but as an attorney
has appearea to shew osuse againat the validity of the last service,
bhis appearance is in tru  am appesraunce to the summons, and
cures all previous defects.

But such an appearance as this must be distingunisbed from a
substantive application, after proceedings have beeu taken upon
the defective service, to set them aside: and from those caves
where the court bas held the sorvics deficient when no couse was
shewn; and also from those where service is not denied, hat it is
complained of as huving been made on an improper day, as s
Sunday, at too late an hour, st au improper place, or while the
party was in attendance upon .he courts, and so privileged for the
time—for iz all these craes the service is admiuzed, but tke regu-
larity of it is alone questioned, which s very different from a case
where the effect and substauce of tha abjection is that no ger-
vice bas besn msde at all, and yet thers is she avomaly of the
party beiog seen in ocurt, and personslly mekiog an exouss for
not beiog there.

Under all these circurastances I will make the order, which is,
of conrse, subject to the correction and revision of the court.

Qrder accordingly.

CGUNTY COURTS.

In the County Court of tha United Counties of Huran and Bruce, dbafore
Ropery Coorzg, Esq., County Judge.

Howuss v. McLray & Ross.

Actlon m & jolnt and sesral promisaary no a. Set off by agreement of & soparate
demand. Demurree. Equltable pleadiag.

This was an actinn on a joint and seseral promissory note,
dated tst May, 1860, made by the defendants, payable s the
pisinuff on or befors 156t Apris, 1864, for $130.

Plers—Thae defeadsnt Rouss pleaded & set off of $400, balance )

knew. That when ha made the note, there was outstanding eod

“in full force against the plaintiff and in fuver of the defeudant

Ross, the covenant set out in defendant Ross's plea. Averment
that at the time of tho making of the note it was agreed by and
between the plaintff and the defendant Ross, that the plaintiff
should, st the wmaturity of the note, deduct the asmount thereof
out of the said covennnt, and that in pursunpce of that agreement
the defendant M +Lean made the said note as aforesgid. This plea
then proceeded as follows: < Aud the defendant Mclean further
avers that the plaintff, at the commencenient of this suit, was
aad still is indebted to tho defendant Ross in an amount greator
than the plaintif’s clnim upon s deed bearing date” (Betting out
the doed as in Ross's plea}. conoludiag thus: 't And the defen-
dont MoLean nvors that the defendant Ross bas always beon
ready and willing to deduct from ssid amount due on said cove-
nant the amount cisimed on said nete by the plaintiff, aud 1o set
off the same agaius< said covenant, of ail which the plaintilf had
duo notice

The plaintiff took issue upen aud demurred to both these pless,
on the following grounds, among others.

Demurrer to Ross's plea—

1. That a debt due by the plaintiff to the defendant Ross can-
not be set off in this action brovght by the plaiantiff against the
defendants, McLesn and Ross.

2. That the alleged subject matter of gt off is not shews in its
pature and circumatances to arise out of or to be connected with
the pramissery note sned upoun.

8. That the agreement in said ples mentioned, a3 stated, is 2
niudum paclum.

4. That aaid plea gsecks to intreduce parel evidence to vary,
contradict and control, the operation of 8 written contract

6. That said plea confesses, without avoiding, the plaintifi’s
causs of acticn.

Demurrer 10 McLenn's ples—

1. That the debt due by the plaintiff to tue Jefendaat Ross
du2g not canstitule ae equity attaching to the note sued vpan by
tho plaintiff.

2. Same as 2nd ground of demurrer to Ross's plea.

3. Bame as 3rd ground of demurrer to Ross’s plea,

4. Sams as 4tk ground of demurrer to Rozs's plea.

5. That snaid ples discloses no matter entitliog the defendant
McLean to an sbsotute aad unconditionsl injunotion in a court of
equity.

q6 Thet said ples, if adwmitted a3 a defence in this sction, wounld
render pecessary the taking of accounts befors relief couid be
granted, and go 8 not such & plea 83 ean be pleaded s an equit~
able defence in & court of Jaw. '

Joinder in demurrer.

Tho iseues in Jaw were first disposed of.

Saunders for demacrer.

Malcolm C. Cameron contra.

Coorzr, Co. J.—Tho defeudant Roas plends set o, He setsup
an cutstanding specialty debt. It is not r ider
whether this could be set off without any agreement that it shounld
be: for the plen goes further, snd sets up so agreement—good——
taking the atatetncats to be true—that the twe claima should be
set off,

The ples is clearly good. Tt eets up that-which if proven would
be a good anawer to the action.

Lest this should not be sufficient, the defendant hag put nearly
the same defence ia substance in tho shape of an equitabl plea,

1 do not ucderstand the doctrine that zn equitable plea must

due on & covenant dated 80th January, 1858, made between him | set up & state of facts, enabling this court to give complete reliefl
and the plaintiff, whereby the plaintiR covenanted to pay bim $800 | In 2 County Court there can be no injunction. If therefore every
on 8 day which had elapsed before thecommencement of this sait. | equitable defencs on which the courts of common law cannot

Alleging that et the time the note was made it was sgreed be-
tween 1be plaintif and the defendants that the plaintiff would |
deduct the amount of the note out of the smount due by him to !
the defendant Ross on the covenant, and concluding with the
allegation that it was on this understanding thst defendant Rass

grant fival relief is siiat oot, then the system of equitable defencos
at common law oeases Jn effect to cxist. The langusge, *‘ abso-
lute and uaconditional injuaction,” iz wot casily understood in
relation to this argument.  If it means that the plea is such, that
if it were frused as s bill in equity it would uot state gulmcieat

signed the note. § facts 10 eatitle the pleader to velief in eguity, then the demurrer

The defendant McLean pleaded on equitadle grounds that he  does not bold, for the plea does state such a case. Itsetyup &
made the pote jointly and severally with Ress, and for Ross's | sufficient equitable defoance. Bothk pleas might possibly have been
accomsmodation and as his surety oply, which the plaintiff well | more concise, but any surplasage does not render thom bad. IS
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is not the only case in which an asswer might be set up on the
same facts, either iu the sbape of a legsl defence or an equitable
¢ase or defence.  ‘The rule that you must necessarity elect 1o in-
voke the jurisdiction of either a court of law or s court of
equity is oot without iis exceptions, and these exceptions have
necessarily become tore apparent since tho sydtem of equitable
defences to legal claims has been adopted,

I think both pless must be sustained, though grounded meinly
an the same fucts. Judgtaent for defendant.

QUARTER SESSIONS.

————

(I the Quarter Scealons for the County of Figin, bis Honor Juves Hcanzs,
Chislraan.)

MeLeaw, Appetiant v. Moleaw, Respondent,
Fower of Tustices to aller thar Order for Quashing « Sammary Conviction during
the same Seinon.

On the firxt dav of the ression, the appellant's 1 ealled on and proved his
case. The tespatident did not appear. 1t was not koown thal he bad
emplayed counsel.  And the Qonrt uidered the cunsiction to be gratnd

Qo the secoud day, counsel sppuared ated atated bo hnd been empleyed. and wae
;::rr‘uh:nyr;&gprlw; sud appiied to have (he order of the Court discharged

Held, that thy Court had power {0 revoXe the order tir quashing the conviction.
On the Oth of December, 1862 (the first day of the sittings)

Iiorton, for the appellant, entered an uppeal, proved his case,

and the conviction wes ordered to be quashed. No one appeared

for the regpondent,

On the 10ih of December {the second dny of the session) Stan-
fon eppeared, and atated he had been employed as oounsel by the
respondent, and then, for the first time, to his surprise, learned
that the appeal had been keerd on the preceding day, snd maved
the Court to dischargs the order for quashing the conviction, snd'
for & rebenring,

Forton, rontrs, stated be was not aware Me. Stauton had been
retained, but objected that the case could not be heard again, ner
could the Court grant » new trial.

Huours, County Judge, Chairman—With referencs to ihis
appeal, and tho application of the respondent’s counsel for the
Court to discharge its order for quasbng the gonviction, I think
the nuthorities cited open the way for our doing 80; but it muwt
not be underetaod ag in the nature of & new triud, for, bad s jory
decided this case, I doubt the suthority of this Court 10 disturb the
verdiet.

Assaming that alt the respondent’s covnsel has stated to the
Court to o true, as explaining the caves of the respomient’s not
appearing yesterdsy, and its not appearing to be doubted on the
agposite side, I think the case veported in 2 Salk., 494 and 606,
83 digested i Arch, Q. 8. practice, 289 and 280, (8¢ Andreus
2otborn v. Clement Daned) to be very similar to 1his case to
establisk the pripeiple. snd should gevern us in the present
applicatjon.

1t is there said, < The Justices may alter their judgments at
sny time duciog the eame session ; where, upon hearing an sppesl
sgsinst sn order for vemoval, the vespondents not appeering, the
order was quasbed; but afterwards, during the aame session, the
respondeats were let in to 11y the appeal, o8 paymeat of casts ; and
upon the trial 1he order was counfirmed, Al these orders baing
removed by certiorars, it was moved in one of the Superior Coursts
to quash the latier order of session, by whioh the ordsr of removal
was coofirmed on the ground that the sessions liaving once made
the order for quashing the order for removal, could not afterwards
make suothsér order to conGrm it; but the Court above denied
this, and %aid the sessions has authority to alier their judgments
at any time during the same sessions.”

The order of this Court, therefore, paesed yesterdsy, should
be cancelled upaa paywent of costs.

This power ought to be, as suggested iz Dickenson Q. S. prac-
tico 834, * 10 be exerctsed with delicacy and discretion.” [ imve
nown it once, in the spirit of party, to have been attempted to
reverse the decision of about thirty magistrates of the Courtby &
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fresh accession of justices the next day, after most of the thirly

bad gone to their homes; but all such inatanoes will bo discoue-
aged. 'Thix application does nnt bear that cotuplesiun.
1n 1his determinntion the Caart are unsnimons.
Ler cur.—Qrder caucelled on puyment of costs,

In the Matter of Appeal between Ronert Nz, Appelieat, snd
Jony Swuns, Respoudent.
Appeal from a Summary Qeneletum {n o case nal criminnleRecognizance ot
y as @ preumsnary step to give the Court gurspdiction.,

Appeal sgalnst a summacy convict!vn for breach of & by-law of the Cerporation
of %, ‘thoman for selllng spiritucas Hquors without Iiconre. The appeltaut
fave nulics of appeal in gue s, but ahtered luto no recognizance to provecuts
Bis sppest with #flect; Dor did Le afterwards give notice befure tha eittings of
sl?aé‘i«&ln::;;&r the sbanduutnsnt of his sppesl, wuder Sec. ¥ of Con. Stat, of

Held, r;s‘:ugndem outliled to coats,

Horton, counsel for respondent, putin a natice of appenl, zerved
upen his clieuts, which Seanton, for appellaut, admitted was
gerved, but contended that the Court could not make any order,
as they had no jurisdicrion, ionsmuch as the appeliaat had not
entered inta a rocognizance 10 prevecute his appeal with effect, and
cited Dickenson, Q.S. 838, Hex v. Oxfordabrre, t M. & S, 448,
Rex v. Ewmy’s Longley, Satk. 603, Rex v. Lincofnshre, 3 B. & C.,
548; 7 U. €. L. J., page 8, and Arch. Q. 8. practice, 280, qnd
Con. Stat, of U, C., 114, section 1.

Huonss, Ceanty Judge, Chalrman.—~Thers can be ne quesation
whatever, that in order togive the Court juriediction, or the parties
n locus sland: in the Court, the preliminsries required by law must
be entered into.

it is t0 be observed, bowever, that the preliminary steps
required by the statute respecting appeals in cases of summary
conviction before Justices of the Peace, in cases pot amouating to
crimes, {Con. Stat. of U. C., 963) ara differeat from those required
by tne Con. Stat. of Canada, page 1304, in oases of summary
conv'ctions under the criminal acts; for, in the tatier it is neces-
sary for the appellant, in all caves where the parsy thioks himsell
aggrieved by the conviction or decision, aud wishes to appesl to
the Seasiona, withia threc dnys sfter the conviclion, and seven
drys befare the Sessions, to give o the other party notice in
writing of his intentwn te appenl, and either to remsia in cust Wiy
uatil the Sessions, or enter indoe a recognizance wicth two sufiicient
sureties, befers a Justics of the Peace, vonditioned to appear st
the Sessicns and try the appeal.

Under the first pamed statule, the recognizance is not, in all
cases, necessary. It s applicable only to cases where the
convicied party is in castody or on bail,

This cose is admitted not to be for breach of any eriminal law,
but for gelling liquor without license, contrary to & muricipal by-
Iaw, and that the appeliaat was npeither in costody nor on bail
1 therefors think the notice of appeal was all that was necessary,
and thai a recognizance was unnecexsary, and that the respondent
is eratled to ask for costs, becauss the appellant did not give
natice 10 the respondent, under the 4th sec. of the act first alluded
to, of the spoeal being sbandond. Rex v. Justices of Esaex, 4 Bar.
and Ald., U76, shews that snder 30 Geo. 8, cap. 48, sece. 25, no
aotice of appeal was pecessary, but mevely a recognizance. Here
the potice of appeal was necessary, snd ot the receguizance.

Ir aa analogous case to the nresent, in this Court, of Harclay,
appeliant v. Barr, respondent, at the Juse Quarter Sessions, 1864,
the counsel for this sppellant comended thad & recognizauce was
not pecessary vaider e atatate ficet referred to, and the Jourt
thought with him, snd so decided. This convictuon musi be
affirmed.

Per cur.—3undgment for respondent, with costs.

To the crse of a6 appesl against a poor rata, nuless the appeal (s enlered. the
Sesslony cannot order the appellant to pay the costs which bis notico may hare
ioned to the respond , {0 preparing to vesiat the appeal, for i1 4s sot
» peard and determined.” Dickensos Q 8. 859, In Rex v Justices of Frsex, 8
T. B. 583, it was Qetermined that the Coart of Quarter Sesslonk havono anthority
to award roxts ander 17 Geo I b, 38, 8 4, uolers a0 sppoal has been “entered and
determined”—~tor the doterminatinn of the sppeal ix & ¢nodition precedent to
theit power togive orsts.  The decivlun bowaver. in thae toregoiag case, revas (o
have tarped upont the necessity of entering into s remognizauce ander the
particolar <t and statuts, 10 which allusion is made.
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In the Matter of Appeal between Jonx Ierrin, Appellant, and
Jony Nsi, Respondent,

Master and Servanls Ad—Con, Stat. U. €, cap. 5.

Under Mastsr and Approutices’ Act & magistrate has no Jurisdlction to award the
payment of wages.

The respondent was a minor, and by indentures, was apprenticed
for a term of three years, unexpired, to the appellant, and was to
ges $36 the first yenr, an‘l increased wages afterwards. No time
was fixed for the payment of wages. The appellant gave up bis
business for a short time—abanduned himself to habits of intem-
perance—and afterwards resumed hiy business, but did not pay the
wages due to respondent up to the time of the respondent lenving
him, which was during tho currency, and not at the end of the
first year. e had served 9} months only.

The respondent complained before the Mayor of St. Thomas,
who ordered tho master to pay wages, with costs, uader the
master and servants act. (Con. Stat. U. C., cap. 75).

The master appealed to the Quarter Sessions.

IHorton, for appellent, objected, 1. That the respondent being
a mioor, could not sue in hi« own name, excepting in the Division
Court, and if any proceeding were adopted, either at conmon
Iaw or otherwise, except in the Division Court, it should bave been
in the name of the futher, aund cited Ferris v. For, 11 U.C. Q B
612,

2 That the respondent is an apprentice, bound by indentures,
and that & magistrate bas no jurisdiction in a matter of wnges
between a master and his apprentice, and referred to 9th sec. Con.
Stat. of U. C., cap. 76.

8. That thero aro no wages due until the end of the first year,
and that the indentures could not be cancelled without the consent
of the father.

Stanton, for respondent, contended, 1. That, under tho master
and servants act, and the master and apprentices’ act, the
magistrate had the right to award a sum for net providing the
apprentice with provisions.

2. That, under the master and servants act, the conviction can
be sustained, because the agreement existing was cancelled, and a
new agreement made.  The respondent had been discharged, and
the relation of master and servant subsisted.

Ilorton, contra, cited Rex v. Inhabitants of Elengale, 21 E. C
L. R, 1568; also, Rexv. Inhabitunts of Si. Margarets Lynn, 18
©. C. L. R., 108; Rex v. Inhabitants of Combre, 8 Bar. & Cr., 82,
15 E. C. L., 185; In re Joyce and Anghm, 19 U. C. Q. B, 197;
Reging v. Roberts, 11 U. C Q. B., 621; aod cootended there
were no wages due until the end of the year, and respondent
could make no agreement w..hout the consent of his father.

The Court decided that the relation of master =nd gervant did
not subsist between the parties; and tho msgstrate had no
jurisdiction to order paymeut of wages, as between a master and
a0 apprentice; and that respondent, being an apprentice, and not
a servaut, the conviction was bad.

Per cur.—Conviction quashed,

LOWER CANADA REPORTS,

SUPERIOR COURT.—MONTREAL.

(From the Lower Canada Reports.)

——

BoTTOMLEY, ET AL., ¥8. LUMLEY.

By the Consolidated Statutes of L. C., chap. 87, sec. 8, it is enacted that the Supe-
rior Court of L. C,, or any Judge thercof, may order any person arrested for
debt to be discharged from custody, on satisfactory proof ** that the cause of
action arose {n a furelgn country.”

Ield :—That for the purpores of ttis act, England must te contldered to be 2
foreign enuntry ; and that the defendant. arrested in Lower Canada. for a debt
contracted for goods pu~chased in Englend. tor which he had accepted bills at
exchango drawn upon him at his then place 2f busineas at Toronto, but made
parable at a bank o England. must be dis. ~ wged and the capas quashed not-
withstanding a disclosure of evident sraud in the affidavit.

Judgment rendered the 26th February, 1863,
Moxx, J.—In this cause & writ of capias ad respondendum was
issued against the defendaxt, formerly of Toronto, in Upper

Canada, now described as of the cit{ of Montreal, for a debt
(£1074. 8s. 10d.) for gaods purchased by the defendant from the
plaintiffs in England, for which the defendant had accepted bills
drawn on him at Toroute, and made payable at a Bank in England.
A motion has been made to quash the capias on several grouuds,
but the only ground which has attracted the attention of the
Court, is one founded upon the provincial statute, which cnacts as
follows: *“ The Court or any Judge of the Court whence any pro-
* cess hag issued to arvest any person, may, cither in term or in
“vacation, order such person to he discharged out of custody, if it
*is made to appear, on sumnary petition and satisfactory proof,
 either that the defendant is a priest or a minister of any religious
“denomination, or is of the age of seventy years or upwards, or is
“a female, or that the cause of action arese in a foreign country, de.
(Consol. Stat. L. C.. Chap. 87, scct. 8, p. 810,)

The affidavit disctozes with minuteness and precision one of the
grossest cases of fraud, and on a scale quite unusual, and is in
every respect complete; tho difficulty arises as to wheti,er under
the clruse of the statute England is to be considercd a ““vareign
country.” It was held in a recent case, (See 6 L. €. Jurist, p. 312.)
by the senior Judge of this Court, that under this statute, Barba-
does must be held to be a foreign country, and this decision was
rendered after much deliberation.  When the question was raised,
I strongly dissented from the conclusion arrived at; nor do I see
how England can be held to be a forcign countey, when tho
imperial parliament can pass laws reaching to Canads, and when
our supreme resort is appeal to Her Majesty in Her Privy Council.
Under the circumstances which connect us with the mother conntry
our merchants, in trading with England, cannot surely be supposed
to be trading with foreigners. It was urged that under the act
for the proof of foreign judgments and decrees (Consol. Stat. of L.
C., chap. 90, sect. 1.) a foreign judgment was therein declared to
be one * not obtained in either Upper or Lower Canada,” and the
declaration was Intelligible for the purposes of that act. 1 do not
however think that in this case, England can be held to be a
pays étranger, but the matter must be held to be one of very con-
siderable doubt, and [ therefore consider it more prudent to follow
the judgment rendered by the learned judge referred to, although
in this case, I do so with much regret and hesitation, considering
the atrocity of the fraud disclosed in the affidavit.

Judgment, quashing capias.

Robertson, A, and W., for pia.ntiffs.

Devlin, for defendant.

ENGLISH REPORTS.

PRIVY COUNCIL.

GRrANT v, Tue Etsa Insurance Coupaxy.
Marine Insurance—Construction of Policy— Warranty— Description.

Held, that the words in a Policy of Insurance describing the vessel jnaured “as
now lying 1n Tait's Dock, Monteal, and jutended to navizate the St. Lawrence
and lakes from Hamilton to Quebec. principally as 4 freiyht baat. and to be
Iald up fr wioter in a place approved of by the Company. whe wili not be llable
for exploston by steam or gunpowder,” did not amouat to & warranty that the
versel shuuid be used as described, but mere matter of description immaterial
to the risk. (July 5, 1862)
This was an appeal to the Privy Council from the decision of the

Court of Queen’s Bench in Lower Canada. The facts of the case

sufficicntly appear in the judgment, which was read by Lord

Kingsdown. It was as follows,

On the 30th July, 1858, the appellant effected an insurance with
the respondents on the steam-boat  Malakoff,” by which the Com
pany engaged to assure the appellant against loss by fire to the
steamboat for twelve months to the extent of £1,000.

The policy of insurance described the * Malakoff”” ¢ as now Iying
in Tait's Dock, Montreal, and intended to navigate the St. Lawrence
and Inkes from YHamilton to Quebec, pr'mc')puﬁ v as a freight boat,
and to be laid up for winter in a place approved of by the Company,
who will not beliable for explosion cither by steam or gunpowder.”

The steam-boat never left Tait’s Wharf, and was burnt there on
the 25th June, 1859.

An action was brought by the appellant in the Superior Court of
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Lower Canada to recover damages upon the poliey,  The ecase was
tried by a jury, and a verdiet found Ilor the plaintifi.

Aun application by way of motion was made to the court by the
defendants on the 20th February, 1860, that judzment non obstante
reredicto might be entered for the defendants, and that the plaintiff's
action might be dismissed with costa,

On the 31st March, 1860, the Superior Court madoe an order to
that effect,

The phintiff appealed against the order to the Court of Queen's
Bench in Lower Canada, when it was affirmed, the Chief Justice
dissenting from the majority cf the Judges,

The cnse now comes befure us on appeal to Ier Majesty in
Council from these several orders. The judgments in the courts
below procceded on the gronnd that the words which we have read
from the policy contained a warranty that the steavu-bont should
navigate the St. Lawrence and the lakes in the manoer there des-
cribed, and that, as in fact she never left Tait's Dock, the policy
became void,

It was contended bifore us, in a very able argument, that the
words referred to contained no warranty ; but that if they did the
warranty extended only to this—that ac intention to employ the
#hip in the manner described was bond jide cntertained by the in-
sured when the policy was effected.

It was argued that this would be the mesaning of the worls if
they were merely representations, accurding to several authorities
cited ; and it was argued that thourh the effect of a warranty was
very different from that of a representation. the menning of the
words used must be the same, whether they were found in or out
of the policy.

Their Lordships are of opinion that the question depends
eatirely on the meaning to be attached to these words. If they
unport an agreement that the ship shall navigate in the mavner
deseribed in the policy—~then being an engagement contained in
the policy—they must be considered as a warrauty, and the engage-
ment not having been performed, whether the cngagewent was
material or not material, the insurers are discharged

But their Lordships think that this is not the true meaning of
the words used  They consider that the clause in guestion amounts
only to this: The assured says, my ship i3 now lying in Tait's
Dock; I mean to remove her for the purpose of navigation in the
manner described, and if I do the policy shall still be n force ; but
in that case I engage to lay her up in winter in a place to be ap-
proved of by the Company.

This construction, which implies no contract to navigate, scems
to their Lordships the natural meaning of the words used, and imn-
putes a reasonable intention to the partics to the Policy.

Their Lordships must, therefore, advise Her Majesty te reverse
the judgments comnplained of, and to direct that the defendant’s
Iotion Be dismissed, nud that the appellant’s costs of the mation
in the Superior Court, and of the appeal to the Queen’s Bench, and
of the appeal to Her Majesty in Council, be paid to him by the
respondents,

1t is unnecessary to pronounce any decisisn on a point raised in
the argument, viz.. that it is not competent to a defendant in a suit
to make amotion for judgment non obstante veredicto. Such appears
to be the rule in England, but the practice in jury trials in Lower
Canada differs in many and important respects from that which
prevails in this country, Their Lordships are always indisposed
to interfere with the judgment of a colonial court on a question of
its forms and practice,

It appears that, besides the motion of which we are now dispos.
ing, two other motions were made by the respondents in the
Superior Court, one in arrest of judgment, and the other for a new
trial.  Neither of these motionsis before us, ani we do not express
any opinion upon them, or intend to affect the richts either of the
uppellant or respoudents in respect of them, They will stand in
the same situation as if the Queen’s Bench had made the order
upon this motion, which we think that it ought to have made. To
prevent any misconstructicn upon this point, which, however, we
do not think likely, we shall advise Ier Majesty to add to the
order which we have already suggested, a declaration * that this
order is not intended in any manner to predjudice the rights either
of the appellant or respondents with respect to any other proceed-
ings which have taken place, or may take place in the cause.”

Appeal allowed.

LAW JOUIQINAL.

JUDGE'S CHAMBERS.
CruicRsiaNKk v, Moss.
Fu. fa,
To fseue executlon on the samo day that costs are taxed, fa an abumse of the

{:orowdum of the court, and the costs of such an ezvcutivn wete vrdered 10

returued,

This was an application to set aside the writ of i fa., and all
subsequent proceedings.

Clare for the plaintiff ; James for the defendnnt.

The circamstances of tho case wore as follows :—The plaintitt
having made an order of Williams, J. a rule of court, tuxed his
costs, aond forthwith, on the same day, issued execution. On the
same day, and before the execution had beon levied, the defendant
tendered to the plaintiff’s attoruey tho amount of the master’s allo-
catur, which was, however, refused. A levy was subsequeantly
made, and thereupon the defendant paid the amount under protest,
aud made the present appheation,

James contended that tho defendant was entit ed to the whole of
the day on which tho master had given his allocatar, aud cited
Perkins v. The Nuational Asgurance Company, 29 L. T. Rep. 65.

Wictgs, J, having taken time to consider, made an order that
the writ of fi. fiu, and all subsequent proceelings, should be set
asile, on the ground that they were an abuse of the practice of
the court ; that the money paud to the sheriff should be returned,
and that the plaintiff should pay the costs of and occusioned by tho
application.

UNITED STATES REPORTS.

SUPKEME COURT OF NEW YORK.

From the Luzerne Yegal Observer.

Hayyr v, Powers.

Congress has power under the Constitution to declare treasury notes s legel tender
in paymont of all debts.

Jounsrtoxn, J.—The tender by the defendant of the legal tendor
notes, in satisfaction of the planufl’s demand, was valid, nud they
should have been received by the laiter, unless it shall be fount
upon examination, that “is objection, that the uct of Cuugress
under which su~h notes were issued aud declared to beo u legal
tend r is unconstitutional, was tenable.

The act in question, which was approved February 25, 1862,
amongst other provisions, declured that these notes, when issued,
¢« shall also be lawful money and a legal tender in payment of alt
debts, public and private, except duties ou imports and interest ay
aforesaid.”

Anylaw made by the Congress in the Uunited States, in pursnance
of the Constitution, and duly approved, ** the supreme Inw of the
1and, and the Judges of every State shall be bound thereby, any-
thing in the Constitution or laws of any State to the contrary
notwithstanding.” (Constitution, Art 6.) Unless, therefore, it
can be shown that the act of Congress in question is not in pui-
suance of the Constitution, it iy the supreme law of the land, and
the tender was valid and must b held to satisfy and discharge the
demand created hy the deppsit.

The General Government possessing all the essential attributes
of a natjonal sovereignity, and the Legislature being the branch
thereof invested with paramount authority, the presumption is
unquestionably in faver of the validity of any and all of its acts,
and it iies primarily with the party objecting to show that sny
particular act is in derogation of the Constitution. This, bowever,
is of littlo consequence where the standard is a written organsc
law, which may always be appealed to, and must determine in all
cases where the authority to enact is seriously challenged.

In consideting the question thus presented, it must be admitted
in the outset that the Government of the United States is limited
in its powers aud authority, to the exercise of those conferred by
the organic law, in which it has its beiog, and that all powers oy
delegated to it by the Constitutiozn, nor probibited by it to the
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States, aro reserved to the States respectively or to the peopls
thereof.

But 1t by no means follows from this, that it can take nothing,
by implication, like a special and inferior tribunal created hyi
statute. It is stll a national sovercignty, and within the just,
scope and measure of the puwers with which it has been endowed,)
is as supreme and potent in its suthority as any other huwman
government.  And in passing upon the question of the con-
stitutionality of any lnw of Congress, this important consideration
is not to be lost sight of,

The object which the framers of the Constitution and the people .
who ratifizd and adopted it as the organic law of this National
Government had in view, i3 clearly and plainly expres<ed in the
preamble. It was amongst other things to *¢ establish jastice,
insure domestic travquulity, provide fur the common defence and
general welfare, and to secure the blessings of liberty to ourselves
aud our posterity.”

To secure the attainment of these cardinal ends of all govern-
meunt, the powers deemed necessary or essentisl thereto were
esumerated and conferred under separate and distinct general
heads; each of which necessarily comprehends and embraces, as
it wagq intended, all the subordinnte and auxilliary powers necessary !
or incident to the supremacy of such general head of power.  And
hence, in section eight, after specifying the several powers which |
Congress shall have, in sub-divizion geveateen, the power is 1 ex-;
press terms given ** to make all laws which shall be necessars and .
proper, fur carrying 1nto execution the foregoing powers, sud all
other powers vested by this Constitution in the Government of the
Uunited States, or in any department or oflicer thereot.”  Here is
a plain and unambiguous test in the text of the Constitution itself,
if the rule prescribed by the statute is not within the plain letter
or cvident scope of the puwer enumerated. The question theun is
whether the law is necessary or proper for carrying into execution
all or either of the cnumerated aud granted powers If it iy
either necessary or pruper without being absolutely necessary, the
statute is valid and becomes the supreme law of the land, binding
upon the judges of every State.

But to come more directly to the statute in question: has Cou-
gress the power within the letter or evident meaning of either of
the enumerated powers conferred. to declare thege treasury notes
Iawful money ; aud make them a legal tender in payment of ail
debts, public and private “—Among the powers enumerated and
expressly conferred, are these: to Iny and colicct taxes, daties,
iniposts and excises to pay the debts and provide for the common
defenco and general weltare of the Umited States ; to horraw money
on the cridit of the United States; to regulate commerce with
foreign nations and among the several States, and with the Indian
tribes ; to coin money and regulate the vatue thereof and of foreign
coin ; to provide fur the punishment of counterfoiting the securities
and current coin of the United States; to declare war, to raise
and support armies; to provide and maintain a navy.

Unless the power to declare these notes Jawful money is fairly
ewbraced in the termy of the power ¢ to coin money aud regulate
the value thereof,” 1t must be conceded that it is not witlun the
exyress letter of any of the powers enumerated.

It is perfectly obvious upon iooking into the various provisions
of the Constitution that it was the iutention to place the cntire
powcr of creating mouney, and determining and regulating ite salue
for the whole country in the General Government; and hence it
is forbidlden to the scveral States by scction 10 to *“coin money,
emt nlls of credit, or make anything but gold and silver coin a
teader in payment of debts.”  Mouaey is the medium of exchange
—the standard or representative of all comimercial values. Itis
that which men reccive in cxchange and in satisfaction of labor
and its various products; and whether it is intrinsically vnluablc'
or ctherwise, it ix the standard of values by which alone they are:
all measured  Inall civilized governments it cousists of coin, |
of gold, silver amd capper, and of bank bil 3, or bills of credit, !
1ssued by the authority of such goverument.

other metal pridact or fabric  They are made #0 by Luw only
when nanefactured into pieces of coin of prescribed weight and
fiteness, and stamped with the 1equisite inscriptions and devices.

These metals are by common consent better adapted for use as
money than any other yet discovered, but they become moancey by
the force and operation of law alone.

It13 conceded, us [ understand the argument, that tho power
¢ to coin money aud revulate tho valuo thereof,” is a power given
to Coungress to cnact suitable laws on the subject of the current-

1 money of the country. But it 1s innisted that the power s limited

to the enactment of laws for the minting or fabrication of gold and
sitver ouly into money, and the regulation and vilue of money of
that description.  This might be so if the languago employed had
been, ¢“ to coin gold and silver into money and regulate the value
thereof.””  But the terms used aro ¢ coin money, and regulate the
value thereof.” In order, therefore, to pluce this restriction, it
must be made to appear not only that ¢ to coin™ signifies shaping
and stamping metals exclusively, but also that the term “ money”
in its ordinary popular signification, at the time the Constitution
was framed aud adopted, meant gold and silver coin and nothing
else.

Bat neither of these propositions is truo. By looking into any
dictionary it will be secn that ¢ to coin,” means not ouly to shapo
and stamp, or mint metals, but to make or fabricate other thiugs
as well.  And we cannot but know from the listory of the times,
that at the adoption of the Constitution, neither ju this country
nor in any other civilized country, did the money in use consist of
gold and milver exclusively. It consisted then, as it has ever since,
und probably ever will, in gold aud silver, and in paper represent-
ing gold and silver in the shape of bank bills, or bills of credit.

The pewer iy, in my judgment, most clearly, to make laws,
prescribing what the money of the country shall be, and the value
of the money thus created by such laws. If it was intended to
restrict the exercise of this power to enactmeuts on the subject of
gold and silver only, we should naturally expect that some terms
would have been chosen clearly expressing such limitations.

The framers of the Constitution certainly must be supposed to
have known something of what is termed the evils of paper money,
and if it was intended to exclude the creation of that species of
money from the power of Cougress, nothing is more rational or
national than that something of the kind should have been said
in clear and explicit terms.

If «“to coin” is to be restricted in its definition t¢ work upon
metals, it applies to other metals as well as gold aund silver, and
proves too much for the argument. It is not claimed that it way
the design to bave any other species of metal created money by
law ; and a3 neither gold uor silver is mentioned as the substance
to be coined, T think it must be held, that the power granted is
simply to determine by law what the money of the country shall
consixt of aud to regulate its standard salue.

Considernble stress is lnid upon the debates in the Convention
in wbich the Constitution was frained but I think it far safer to
look carcfuily at the Constitation ax it was adopted, nnd endeavor
1o construe it according 10 its cvident and natural Smport. 1t is
by no means certain that these debates may not rather mistead
than enlighten the judicial mind.

The framers of the Constitution were but the agents of the pec Te,
to preparc it for their acceptance or rejection, and if wecoul. e
certain that we have arrived at the exact mearing of these agents,
we might xtill doubt whether the people, when they ratified and
accepted it, did not give 1t a broader and wore generous iuterpro-
tation,

We can only arrive at their intention with any degree of certainty
by attending carcfully to the ideas expressed. I can haveno doubt
that should any otber metal, or combination of metals, be dis-
covered, which, in the judgment of Congress, was more convenient
and suitable for use as muney than goid or silver, it might by law
make ruch metal or combinatiou mouncy, and prohibit the use of
gold and <ilver as money.

And T have as little doubt that Congress has, under this general
head of power, to make iaws on the subject of the money of tie
country. ample authority to declare aad make by law these promises

lof the Government. money and a legal tender in payment of al
Guld and silver are not naturally woney, any more than any’

dedts whatever.  This seems to me a fair and reasonable interpre-
tation of the instrument in view of the subject of the power, tho
nature and functicns of the hody upon which it was conferred, and
the purposes for which it was thus conferred.
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The interpretation contended for in behalf of the plaintiff, so far
from being strict und rigid, as is claimed, would, as it seems to we,
be excoedingly loose and conjectural in 18 very parrownes and
poverty of upprehension, 1t is an authoriry to mnke a supreme
law aud not o were employment to bestow labor upon metals, a3
it would svem to be regurded.

It must be admitted that no power isin express terms anywhere
given in the Constitution to Congress, to muke anything a legal |
tender in pagment of debts public or private.  The States are pro-
bibited trom making anything but gold aud silver such legal tender. |
But Congress is neither prombiced from making a law upon the
subject, uor expressly authorized to enact oue. If a direct and
explicit authority is uceded, 1t has no power whatever to mahe
guld or silver even, or bullivn, or bank notes, ar bills of credn,
such legal tender.  This power, if it exists in Congress at nll, iy
lodged there as a necessary and proper incident oniy, to the full
and perfect exercise of some power expressty grantedin the instru-
ment  Aud the statute in this rogard, must find its wareant and
sanction in the fact of its necessity or propricty as an auxilliary
to the legitimate exercise of some one or more of the enmaerated
and grauted powers.

But there 12, I think, no serious difficulty in respect to the ex
istence of this power in Congress, to provide that a lepal tender
may be made in payment, and satisfaction of all debts existing
within the jurisdiction o! the Government whether public or private

The ouly controversy which cun seriously arse, as it seems to
me, mu-t be in regnrd to what shall be made the legal tender. It !
is & power which Congress has umformly exercised, and is clearly i
an incudent to the power to regulate commerce.  Contracting and |
paying debts are strictly part and parcet of commerce.  And ander
no civibized government can itx commerciai business be regulated,
without gsome specitic provision of law, in regard to paying,
satisfying and discharging all debts and obligations, not only to
tho Government, but between individuals.  The power to regulate
commerce includes the power to make laws for everstuing which
belongs to commerce, » material part of whic is the contracting
and the payment and final dircharge of the debts crented thereby.

1t is cluimed, however, on behaif of the plaintiff, that conceding
to Congress the power to provide by Iaw for a legal tender, in
payment nod satisfaction of dubts, it is limited in the exercise of
such power by the Constitution, to making gold and silver cein
only such tender. It is admitted that no such restriction is to be
fonnd in the language of the Cobstitution, but it is claimed to be
irresistibly inferable from the provision probibiting the $2ates from
making anything clse a legal tender.  This proposition is wholly
untenable.  To say, ns watter of judicial construction, that o
lunitation and restricticn upon the power of and inferior, by a
superior, implics the same limitation and restriction upon the
power of the superior, would be in the Jast degree unwarrantable,
within any known rule of construction. The mere statement of
such a proposition is its safficicnt refutation. Another argument
i3 sought to be derived against the existence of the power to make
puper of this description a legal tender, from what is clumed to
have been the wniform practice of the Government, from the
beginning, to make nothing but gold and silver coin such legal
tender.

This, if it had been the uniform practice, would be in norespect
conclusive, though it would not be cutuely without force ax an
argument.  For it is well understood that the General Government
hae many powers which it has never called into existence, the
occasion for thetr proper cxercise having never as yet anseu.

But the fact is otherwise. The Government has not only issucd
paper of this description from the beginning, whenever the public
exigencics required it, but has generally provided by law that it
should be rece.sable in payment of all public ducs.  And it was
held to be a lawful ter.der 1a payment of such dues by Judge Story,
in Thorndike v. The United States, 2 Mason, 1.

It is said, in answer to this, that Government may properly
mahe such rcgulations in regard to its owa debts ay it chooses,
and that it would net follow that it could make such notes a lawful
tender hetween tndividualy, if it couldin divcharge of it<awn duev

But this is no answer.  The question is not what the Govermnent
may do by contract between its ngents and otber individuals, but

what rule it may prescribe as a public and general law

If Congress has no pawer to pass a law making them a legal
tender, any such lnw would be void and they could not be lawfully
tendered in sntisfaction of s debt, even to the Government. But
if Congress hus the power to muke them a lawful tender in pay-
ment of any debt, it may unquestiosably make them such in payment
of all debus,

The decision, therefare, necessarily affirms the power of Corgress
to make a valid law authorizing the tender in question.

A debt between individuals is no more sacre? or removed from
the reach of the power of Government than one from an individuat
to tbe Government. The question is, has Congress the power to
provide by luw that they shall be a legal tender sn paymeut of any
debt ?

It is thus scen that Congress has, in repeated instances, exercised
this very power, not to the same cxtent or in the same degree,
pechaps, but ideuwtical in hind, wheuever in its judgment the
necessilies or the inconvenience of the country required it. 7The
power is clearly, in my judgment is onc of the attributes of
governmental sovereigoty, aud may be exercised whenever it is
deemed necessary or proper by the sovereign authonty., And
were 10 even true and wmade lawful money, 1 bave no doubt they
could stll be made a legal tender.  Cougress baving the power to
provide fur a tender, in satisfaction of a debt, has necessarily the
night to declare what the tender shall cousist of. 1t is not a
question of policy or expediency merely, but of power.—0Uf the
cxpediency aud propriety of the measnre, Congress s the sole and
exclusive judge. 1If it has the power to mnke such o law, its
judgment as to the uecessity or prupriety of st at the present time,
iy conclusive. The Courts have no right to question 1t, except to
determne e existenco of the power.

It is also claimed that the act i3 invalid on the ground that it
impnairs the obligation of contracts by compelling the credior to
receive something less valuable than gold or silver coin in payment
of his lawful demands against kis debtors.

It cannot be denied that it does in one sense and to a material
extent impair the obligation of contracts in the particular above
stated.  But it is not invalid for that reason. The power to pass
laws to impair the obligations of contracts is prohibited to the
States only which can passwo law irpainng directly or indirectly
the gbligations of any coutract. Therc is no such lumtation upon
the power of Congress.  The argument that the one implies the
other bas already been answercd.  The same effect may, however,
be graduced by regulnting the value of com, which, it is admitted
may properiy be made a legal tender.  Iustances are not wanting
in our own Legistature of changing by law, the existiug standard
or degree of Giueness of our com, and Jaws making foreign coin,
a legal tender have been repealed. Congress has also enacted
genera) brankrupt laws, which, 10 a sull greater degree, affect the
obligation of coutracts, destroymng cutirely their obhgatory force,
without the consent of the creditor. Such acts have been held
constitutional by the Supreme Court of the United States aud by
State Courts.  In the matter of Edward Kieim How. U. S. K,
277; opwion of Mr. Justice Catron; M'Cormuc v. Iichering, 4
Coms, 276; Kwzler v. Kokans, o Hil, 317; Sacket v. :Andross,
id. 327.

I do not, however, rely upon these decisions as controlling in
the present cuse.  The power to cnact s general brankrupt law,
so manifestly includes in it the power to impair the obhgations of
contracts brought within the operation of the law, that there
scarcely seems room for two optuions on the subject.

There 1s, however, authority for the propnsition, that where
the subject of the enactment is clearly within the grunted powers
the fact that it incidentally impars the obhgation of contracts
furnishes vo vahid ground of objection that the act is unconstitu-
tional.

The grantof the power to make all laws which shall be necessary
er proper for carrying into cxccution * The foregoing power and
all other powers vested by tns Constitution in the government of
the United States, oran any department or oficer thereof,” is an
express and not an implicd grant. 1t carries withat, and inclules
w g, all legaitunate incidents and consequences of the laws thus
made of uccessity. It would be n strauge snd unwarrantable
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proposition that o law clearly within the letter and spirit of an
express power, sbould be beld invalid and unconstitutional, merely
becauso in its operation it atfucted some particular right or interest
injuriously.

But while I am able to find ample authority in the grant of
power to regulate commerce, for making the notes in question
a legal tender, I do not intend by guy means to rest my opinion
upon that head of power exclusively. We must of necessity take
judicial notice of the alarming and critical condition of the
Government and of the conntry. We caunot, if we would ignore
the fact that armed rcbellion, by open and flagrant violence, is
seeking the overthrow of the Government, meunacing its complete
and total destruction. Nor that the Government thus assailed, in
order to perserve ity existence sad restore its rightful nuthority,
is compelled to raiso and support powerful armies and supply
them with munitions of war, to provide and maintain a navy of a
magnitude wholly unprecedented 1 our history involving an ex
penditure prabably of millions of dollare daily. To meet this cx-
traordinary demaund, the ordinary means of the Government, and
indeed, the ordinary currency of the whole country, i8 entirely
inadequate  The Government must, therefore, not only borrow
but must create, as far as practicable, an additional currency, to
meet its urgent and immediate necessitics, The right to borrow
necessarily includes in it the right to promise to pay. But in
order to borrow to advantage, or indecd fo borrow at al!, its
promises must necessarily have credit, and should have the highest
credit which the Goverment is able to confer upon them. 1If, in
the judgment of Congress, it was eitber necessary or proper to
enhance the credit of these Goverment promises, to make them a
Jegal tender in payment of private as well as public debts, 1t had,
unquestionable, as I think, the right 80 to do, and even to declare
them lawful money. It would be but the wmuking of a law, neces-
sary and proper for carrying fairly and reasonably into execution
several of the powers expressly granted.

That this was the object and purpose Congress bad in view, is
evident not onty from the debates when the act was under con-
gideration before that body, but also from the application of the
Secretary of the Treasury to it to insert such a provision in the
act.

Amongat other reasons assigned by that officer to Congress in
favour of thisact he says, ¢ But unfortunately there are some

persons and some institutions which refuse to reccive and payi
them, and whose action tends not merely to the unncccsenry!

depreciations in business against those who in this matter give

a candid support to the Government, and in favor of those who do |

not.” But we can sec plainly, aside from this, that it was » means
well adapted to the accomplishment of the purpose, and therefure
entirely legitimate. And this brings this feature of the law within
the express words of the grant of power ¢ 1o make all laws which
shall be necessary or proper for carrying into exccution the fore-
going power.”

I hiave no hesitation, therefore, in pronouncing this provision
of the act in question perfectly in nccocuance with the piain letter,
intcut and spirit of the Constitution.

I have come to the conclusion upon what hag seemed to my
mind the plain and necessary constructiva of the organic law, as
it stands written by its framers, and without calling to aid the
consideration of those ultimate and extreme powers which every
government, having the right to an cxistence and a place among
the uations of the earth, may of necessity employ as a means of
scif-preservation when nssailed by a public enemy with flagrant
violence, and thus invelvea in actual war, No once doubts, I sup-
pose, that any government thus situated may rightfully, if necd be,
by any suitnble meang, call to its nid and service the might of
cvery arm and the use of every dollar of the property of each and
cvery subject and citizen within ite jurisdiction. These are,
however considerations which it i3 wholly unnccessary to press
into this casc.

The defeadant is therefore entitled to judgment upon the facts
presented by the case.

Judge E. D. Smith concurred in aseparate opinion. reaching tho
same result, and the other judge concurred in the nbove opinion.

GENERAL CORRESPONDENCE.

Articled clerk— Under age— Father not party lo the articles—
Effect thereof.
To Tue Epitors oF THE Law Jourxar.
London, July 28, 18063.
GexrtrLEMEN,—Could you inform me, tbrough the pages of
your valuable periodical,whether .. futher is a necessary party
to articles of clerkship, where the son is living with the father
and under age, o enable him to pass his examinatiun and bo
admitted as an attorney ?
And oblige yours truly,
Law StupExT.

{Where an articled clerk is o minor, the father is a neces-
sary party merely for the protection of the attorney to whom
the minor ig articled, because the minor hiwself is incapable
of making a binding engagement of the kind. But where the
minor, without his father being a purty to the articles of clerk-
ship, fuithfully sérves his term of probation, ratifies the articles
when he comes of age, and is of age at the time of his appli-
cation for admission, and is in other respects qualified for
examination and admission, we apprehend that the fact of his
father not having been a party to the contract of service at the
time it was entered into, will not be an objection on the part
of the Law Society.—Eps. L. J.}

Articled Clerks—Arlicles expiring within jfourteen days of
lerm— Remedy.

To tue Epirors oF tis Law JooryaL.

Gextrexey,—Profiting by your suggestion in the Journal
for this month my remarks shall be brief and questions few.
By cap. 35, Con. Stat. U. C., persons applying for admission
as attorneys are required, at least fourteen days next before
the first day of the Term in which they seek admission, to
deposit with the Secretary of the Law Society their contract
of service, and an affidavit of the execution thereof and due
service thereunder, &c. Now, I see that the practico in
England, as per Archbold’s Practice, page 40, is to deposit
thase papers in the proper office within tho first fourtecn days
of the Term, thereby preventing in many cases a loss of three
months to the student. My articles expire ten days prior to
the first dny of Michaelmas Term of this year. Query—Could
my cxamination be proceeded with in Michaelmas upon the
papers being filed fourteen days beforo the first day of
Term, with an affidavit of due service thereunder up to that
: time, and that four days thereafter the full term of five years
would be completed ; or could I in any other way obtain ad-
- misgion during that Term ?  Or if not, could my examination
i b6 made during that Term, and my admission dvring the

{following Term ?

Law StupEesT.

[Inre MacGachen, 7 U. C. L.J. 147, is apparently conclusive
.against the right of our correspondent, under the law as it
"stands, to obtain admission during Michaelmas Term, but
"upon inquiry e learn from the Treasurer of the Law Society
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that the Benchers have como to the conclusion, in the case oﬂ.

-students whose articles expire within fourteen days of a par-
ticular Term, to allow the student st least fourteen days before
the Term to leave with the Secretary of the Law Society :—

1. lis contract of service;

2. Any assignment thereof’;

3. An affidavit of the execution thoreof;

4. A certificate of his having attendel the sitting of the
court or courts during two Terms;

5. And a specinl affidarit showing that his articles not
expired—that they will expire within fourteen days befure
Term—and of service during so much of the term as expired.

And then to undergo his examinntion de bene esse, and after-
wardscn the first duy of Term to file a further afidavit showing
the expiry of the articles and servico thereunder for remaiu-

der of the term, aud so gain admission witbout the loss of!

three months.

This will be good news to our carrespondent and others in
like circumstances. The Benchers deserve great credit for
the desire which they have thus evinced of securing deserving
young men, who can ill afford any loss, against the loss of a
Term.—Eps. L. J.]

MONTHLY REPERTORY.

COMMON LAW.

EX.C.

Covenani— Demise of chattels— Judgment against excculor.

GrzGory v. GORTAN,

In an action of covensat upon n demise of bleach works, and
articles, matters, and things, mentioned in the indenture which the
lessee was authorized to replace, the declaration alleged that in
cace a valuation at the end of the term, should exceed a certain
sum, it was agreed that the lessor. his heirs, executors, adminis.

trators, or assigns, should pay the difference; that during the term )

the lessor died, having by his will appointed the defendant his
executor, and having devised the several reversionsin the demised

premises and articles, matters and things to the defendant, and |
that the defendant had not paid the amount of the said difference

between the value &c., of the said articles, matters and thinge.
The juey having found for the plaintiff.

IHeld (upon error assigned on the record) that the cevenant did
not run with the land, and that the judgment ought to be against

the defendant as executor,—as to damages and costs de bonis testa- .

toris et si non,—3as to costs de donis propriis.

EX.C. WoorLex v. Wricur.
Sheriff—Interpleader issuc, acceptence of, by cxecution creditor—

llalification.

The rcceptance by an execution ereditor of an interpleader issue,
is not a ratification of an illegal seizure by the sheriff, where the
sheriff under a £, fa. upon a judgment obtained by tho defendant
against J., scized the plaintiff’s” goods, and the defendant, who,
except by delivering the writ to the sheriff, had not interfered
before the seizure accepted on interpleader issue.

1t was Acld in an action for trespass, that he was not responsible.

C.C.R. Ree v. Epwarp Howvax,

Pleading—Misjoinder of counts— Election.

An indictment contained two counts, the first embezzlement as
servant, the sccond for lnrccny as bailee, At the close of the ease
for the prosecution, it was objected that the indictment was bad
for misjoinder of counts, and that the court had no power to allow

the counsel for the prosceution, to clect on which count he would
i proceed.  The court overruled the objection, and the coungel for
the prosceution having elected to proceedt upon the second count,
the prisoncer was comvicted.

Held, that the convictior must be afiivmed.

EX. Herpsoxy v. Mavrcory,

Mortgage— Reconveyance— Order for delivery up of deeds—dttach-
ment for non performance.

When there has been an aseignment of a mortgage and a re.con-
veyance to mwortgagor, and then s re-mortgage to the samo
| mortgagee, npon the vsual order on redamption for delivering up
I 0f deeds relating to thetitle of the mortgaged property, the onginal
| mortgage and re conveyauce, a3 they furm links in the title, sught
i to be delivered up.

i EX. STUCKLEY V. BALLEY.

Contract— Warranty— Evidence— Letter—Representation.
Though, where parties have communicated entirely by letter, 5o
that their contract must be wholly in writing, the construction of
it is for the court; vet where it is not su, a3 in the case of sale,
where the parties or tueir agents have had interviews and oral
1 communications, and have seen the subject of the contract together,
i the whole matter must be for the jury; and emvidence of oral
\ communication to the plaintift, to the effect that if he desired to be
i satisticd as to Intent unsoundness, he must have the article examined.
Held, admisaible, as tending to show that the statement as to
- gounduess in the letters were not part of the contract, but that they
were matters of mere representation,
Queere, whether at the aale of a chip, s warranty not mentioned
in the bill of sale can be set up,

C. P Poort v, WaircoxsE.

Costs~— Verdict—Improper statement {o jury.
The jury at a trial of a cause, have no right in estimating damage
to take into their consideration what amount will carry costs; and
if it appears they were thereby influcnced in ther finding, it i
ground for granting a new trial,

TANVACO AND OTHERS V. Li€a3 AND OTHERS.

. Ship and shipping— Contract tadeliver  shiypping documents”— Dolicy,
sufficrency of a question for jury.

A contract was made in London by which the plaintiffs sold to
. the defendants a cargo of wheat, 402, per guarter, free on board at
Laganzrog, and including freight and insurance to any safe port in
the United Kingdom, The wheat was to be shipped in a particular
class of vessel, and payment to be by cash in London, in exchangc
for shipping documents.  The plaintiffs having obtained in market
a cargo afloat answering the requirements of the contract, tendered
to the defendants the shipping documents, and a provisional invoice
which, following the bi{! of lading, stated the cargo to be 1,860
quarters at 503, £4,625 less frieght at 10s. 9d. per guarter, £1,001
1us, The policy of assurance tendeied as one of the shipping
documents, was on the cargo of 1,850 quarters, valued at £3,600.
The defendants refused the tender and defended an action for the
contract, on the ground that the policy tendered was of unsufficient
| amount,

Held, that it was a question for the jury, whether the palicy
teudered was a ghipping document, within the meaving of the
contract.

Lawsox v. Buaxess
Skipping—Charier party— Demurrage—Delay on loading— Reqular
term for loading—Custom of collicry or wharf— Rasonable term
—Liabality o chartered.

Where a ship had been chartered to proceed to a certain dock

" and there take and load in the customary manner from agents of
the charterer, a full and complete cargo of the coal of n(}mrticulnr
) colliery, to be loaded in regular turn, aad it being found as a fact
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be ready to receive cargo, not merely the “ turn” according to the
custom of the colliery, (it nut being a known and established
custom.)

Held, that the charterer was liable for demurrage during a delay
in loading, caused by the ship not being able to receive her cargo,
when ready to do so nut in the order in which accurding tu the
custom of the colliery, she was allowed to be loaded.

that this meant the © turn’ on which the vessel should arrive und;

EX. Scorr v, Seywour,
Rught of action— Assault commutted abroad—Foregn jurisdiction,
An action lies in this country for an assault and battery com-
mitted in a foreign land by ene British subject upon another,
although it appears that it is a matter there of criminal cognizance,
Quiere, whether it would be so if it alsv appeared that it wasnot
of civil cognizance, and that nu claim for compensation could be
supporicd in the courts of a fureign country.

EX.

Evidence— Fradulent representation— Question as to belicf 01 repute,

In an activn for o false representation, that a third party to the
best of his knowledge, was responsible, the defendant may be asked
in chicf whether at the time of the representation he beheved the
debtor to be in guod credit, aud other persons residing in the
ucighbourkoud may be asked a similar guestion,

Sugex v. Buastep,

EX. Witks v. Horsby.

Bill of exchange—Pleading— Consideration—Faulure of —Fraudulent
misrepresatution— Avwnunedation, acceptance, which s—Disputed
accounts.

In an action on a bill of exchange, on pleas of fraud and of an
accommodation acceptance, it is no defence that the bill was given
for a supposed balance of account, as represented by the plaintiff,
}l)ut, which, as alleged by the defendant, did not exist nor was really

ue.

EX.
Pleading— Action for negligence— Proof— Practice— Trial—
Amendment.

An amendment of a declaration will not be allowed at tho trial,
where in a case of tort the plaintiff has stated one cause of uction,
and then, s evidence failing to sustain it, has endeavoured to
raise another one.

BrabpworTiz v. Fosuaw,

Parteson v. Harnis,

Q. B.

Costs—Tuazation—Policy of assurance—Total loss—Partial Joss—
Duvisibility.

Where, upon an insurance of goods, part of the goods is lost by

erils of the sea, and subsequently the remaining part is lost not

; perils of the sea, the issue upon the plea denying the loss is
divisible ; and the plaintiff can only enter a verdict in respect of
the part lost by perils of the sea, and the defendant may enter a
verdict for the remainder.

C. P OFFoRD v. DAVIES AND ANOTHER.

Revocation of guarantee—Demurrer.

The declaration set out the following guarantee: * In considera-
tivn of your discounting at our request bills of exchange for D, &
Co., we hereby jointly and severally guarantee, for the space of
twelve months, the due payment of all such bills to the extent of
£600.” To this onc of the defendants pleaded that, after making
the said guarantee and before the plaintiff had discounted such
bills and before he had advanced such sums of money, the defen-
dant countermanded the said guarantee, and requested the plaintiff
not to discuunt such bills of cxchange or to advauce such sums of
moncey.

11:11 on demurrer, that the defendant had a right to revoke the

promise, and that the rights of the parties were not affected cither

by the promise for twelve wonths or by the fact that sume discount
had been mwade and repaid. .

REVIEWS.

Tur Law Macazing axp Law Review, for May, 1863.
Loodun: Butterworths, 7 Fleet Street, Strand.

Our notice of this number has been unavoidably delayed.
We refer to the number with pleasure.

The urticles are, as usual, instructive and well written, viz,,
1. Discipline of the har—a paper suggested by the mizconduct
of Edwin Jumes and Digby Seymour. 2. The rights, disabili-
ties and usages of the ancient English peasantry, continued.
3. Accurl and satisfaction—a brief and practical paper onen
impurtant branch of law. 4. May’. Constitutivual History of
England reviewed. 5. Administrution to fureigners dying in
England. 6. Frederick Carl Voo Savigny—a biography of
this remarkrble and lesrned man., 7. Case of the Alubama,
which we copy entire, 8. Lord Mackenzie on Roman law.
9. Judicial Statistics, 1861.

The subscription to the Law Magazine and Review is only
20s. sterling per anuum. Its cheapness, cumbined with its
worth, shuuld secure for the pullicativn a much more ex-
tended support than it possesses in Canada. It is of use nat
only to the lawyer, but to the jurirconsult and the legislator.
The articles are at all times suggestive, and as such give much
pleasure to the intelligent reader. The reading of this maga-
zine is of itself a great relaxation to the practical lawyer.
His mind, while relieved, s instructed. In a word, both plea-
sure and profit are the portions of those who habitually read
the Law Magazine and Review.

APPOINTMENTS TO OFFICE, &C.

JUDGES.

Tho Honorahle ARCIHIBALD McLEAN, late Chiof Justico of Upper Capada,
to bu the Presiding Judse of the Court of Error and Appual in Upper Canada, in
the roown aud stead of the Honorzble 3ir John Boverley [tobinson, Barouet, C. B.,
deceased,  (Unzotted July 25, 1603.)

The Huanrable WILLIAM HEMNRY DRAPER, C B., Chiof Justice of the Court
of Comrana Pleas in Upper Canads, to he Cblef Justice of Upper Cansda, in the
Sgﬂr{nsnm)i stead of the Honorable Archibaid McLvag, resigned. (Gazetted, July
25, 1863,

The Honorable WILLTANM BUELL RICHARDS, one cf her Majesty’s Justices
of the Court f Commion Pleas in Upper Cabnada, to be Chlef Justice of the aid
Court of Common Pleas in Upper Canada. 10 the room and stead of the Honorable
William Heury Draper. C.8., resigned.  (Gazetted July 25, 1863.)

The Honorable JOHN WILSON, of Orgoude Hall, Barristerat Law and Q.C.. to
be one of her Miyexty's Justices of the Court of Common Pleas in Upper Canada.

(Uazetted July 25, 1563.)
POLICE MAGISTRATE.

MARTIN O’GARA, Esquire, Barristerat-Law, to be Police Magistrate for the
City of Uttawa. in the ruom and stead of Jobn B. Lowms, Esquire, resigoed.

(Gazetted July 25, 1863.)
CROWN ATTURNEY.
SAMUEL 1. COCHRANE LL.B, of Osgoode Iiall, Esquire, Barrister-at-Law,
t « ba County Cruwn Attorney for the Couaty of unrtarn. ju the rovm aud stead
oi W. H. Trewa) e, Esquire, removed. (Gazetted July 25, 1863.)

NOTARIES PUGBLIC.

SAMUEL BARKER, of the City of London. Esquire. Barrister-at-Law, to bo a
Notary Public in Upper Canada. (Gazetted July 4, 1863 )

STEPHEN KNELSHAW, of the City of Toronto Esquire, Attorney at-Law, to
be a Notary Public in Upper Canada. (Gazetted July 4, 1863.)

DAVID G. HATTON, of Petorborough. ¥equire, Attorney-at-Law, t0 be a No-
tary Public In Upper Canads. (Gare*ted July 11.1863.)

THHIMAS BEASLEY, of HHamiltou, Esquire, Attorney-nt-Law, to boa Notsry
Pubiic iv Upper Canada. (Gazettod July 11, 16:3.) -

JAMES CAUFILLD, of Ingerroil, Esquire, Attorney-at-Law, to bo a Notary
Putlic in Upper Canada, (Gazetted July 18, 1863.)

PETER JOHNSON BROAWN, of Ingursoll, Esquirs, Attorney-at-Law,to boa
Notary Public in Upper Cunada, (Gazetted July 13, 1563 )

CORONER.
JOUN WESLEY CORSON, Eaquire, M D, Associate Coroner United Countles
of York and 'eel. (Gazctted July 11,1863 )
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Law S30pENT—Law STCDENT.~Under tho hesd of “ Geperal Correspondence.”



