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The case of Burwh v. Great Westem< Rail way
CO. (9 Leg. News, 136, 275, 283; 17 Q. B. Div.
215 ;) has been carried te the House, of Lords,
arnd there the judgment of the Court of
Appeal has been affirmed, Lord Bramwell
diseenting. The faces were that a woman
arriveBd.at a station on the Great Western
URailwaY forty minutes before the time at
Which the train by which ehe intended to
travel Was to start. The train was not at
tli&t thue drawn up in the station. She had
With her a bag and two other articles of lug-
gage, whjch were delivered to a porter te
take inte the station. She eaw the other two
articles labelîed, and teld the porter that she
Wished te have the bag in the carniage with
her, and a8ked if it would be safe if left with
hiln. lie replied that it would be. There
Were notices in the station that porters had
orders flot te take charge of luggage, and that
the Company would not ho hiable for luggage
takenl inte the carniages. The bag was Iost

through the negligence of the porter. The
C68Was tried in the Manylebone County

Courit, whene judgmeut was given in favor of
the Plaintiff5 for £18. On appeal to the Divi-
""'rial Court, Justices Day and Smith differ-
ed, the form;er being of opinion that the comn-
Pariy were flot responeibie, while Mr. Justice
Srnith cOnsidered that there was evidence to
support the finding of the County Court j udge
that the Porter was holding the bag ou behaîf
Of the company. Smith, J., as junior judge,
Withdrew hie judgment, and judgment was
en'tered for the company, with leave to the
Plaintiffs te appeal The Court of Appeal re-
1Vereed the judgment of the Divisional Court,
Lopes, L.J., dissenting, and restored the j udg-
niaent Of the County Court judge. This dcci-
eion has flou been affirmed by the House of
Lords, Lord Bramwell dissenting.

't je Very much te be regretted if the mag-
n'fIccnt site of the Montreal Court House bas
to be abandoned in favour of one much les
desirable. The preslent building i8 no doubt
niAdequ&te and defective, but we are not in-

clined te believe that architectural skill is s0
limited that it ie impossible to improve the

accommodation, and overcome xnost of the
defects complained of. Coneiderable altera-
tions and repaire have been in prodress for
more than a year past. Two elevators are
now being put in. To what end are these
costly improvements being made if the
building is to be abandoned?

Comment is now being made upon the fact
that Chief Justice Waite died poor, and that
hie family are not adequately provided for.
The rewards of the bench are s0 insignificant
that it could not well be otherwise. The
Chief Justice of the United States Supreme
Court receives about the same salary that is
paid to some of the eubordinate offioere of
the Bank of Montreal in this city. Notwith-
standing popular impressions as to the large-
ness of lawyere' fées, the same may be ad
of the incomes of eminent and hardworking
membere of the bar. Within a few years
we have lost an unusual number of our pro-
minent men. We may instance Andrew
Robertson, Edward Carter, Devlin, Doutre,
Kerr, Leblanc, and Judgee Day, Ramsay,
Torranoe, and Mackay. Ail these, and

others whose names will occur te Our read-
ers, died comparatively poor after many

years of exhausting labour.

The late Minieter of the Interior, the lion
Thomas White, whose death has been go uni-

versally and sinoerely mourned, is #one of

the few public men ini Canada >vho have at-

tained great distinction without being mem-
bers of the bar. The legal profession, however,
may dlaim him in a measure, as he followed
a course of legal etudy in Ontario, but wus

diverted from hie intention of entering upoil
practioe by hie firet and stronger love for the
press. There can be no doubt that he would
have achieved distinction at the bar, but the
lose te the legal profession has been amplY

compensated. by the gain to the prou andtO the
public life of Canada. InreferenoetO jounal-
ism more particularly, it is difficuttO OVerwn
mate the personal influence which Mi. White
exerted during a period. extending over thirtY
years. The example of his hoflourable in'-
dependefide, cheerful and umtiriiig iXLdutryi
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and generous sympathy with evory worthy 13. The time within which, the trial of ancause, effected a great change for the botter, election petition must be commenced cannotand was a discouragement to more bohomian- ho enlarged beyond the six months from theisma which somotimes throatens to, encroach presentation of the petition, unless an orderupon the legitimate walks of the profession. bas been obtained on application made with-
in said six months.

The bill introduced by the Minister of Jus- An order grantod on an application made
tice respecting the application to Canada of atrteeprto ftesi i otsithe criminal law of England, provides that an invalid order, and can give no juriadictionthe criminal law of England as it stood on to try the merits of the petition which is thontelot of July, 186 7, in so far as the same may out of Court. (Ritchie, C.J., aîîd Gwynne, J.,be applicable to Canada, but subject to and dsenig) Apa loe ihcssas modified by-(a.) Any Act of the Parlia- ADa loo ihcssment of the United Kingdom having tho Blake, Q.C0., and Cassels, Q. C., for appellant.force of law in Canada or any Province there- Mlacm<ister, Q. C., for respondent.
of; (b.) Any Act of the Legielature of any
Provine now forxning part of Canada passed PEIRCUTprior to the date at which. such Province soSPEORCUT
became a part of Canada and stilIl having the MONTREAL, April 21, 1888.force of law; and (c.) Any Act of the Parlia- Before MATHIIEU, J.ment of Canada,-shall be the portion of the POUDRErTE v. ONTARIO & QUEBEO RAILWAYcriminal law of England in force in Canada.

SUPREME COURT 0F CANADA.

Or'rAWA,' April, 1888.
Present - Sir W. J. RiTcmE, C.J., and FouR-

NiER, HBN{Ey, TAscERAu & GWYNNE, JJ.
GLENGARRY CONTROVERTIED ELECTION CAS&2

Eleclion Petition-Rlilng &y judge at trial-
.AP'Pealable-Dominion Controverted Elec-
lions Act (R. S. C. ch. 9, sec8. 32, 33 & 50)-
Construction of - Time - Extension of-
Jih-Waiction.

HEa) :-1. That the decision of a judge at
the trial of an election petition, overru]ing
an objection taken by respondent as te the
juriediction of the judge te go on with the
trial on the grouind that more than six
montbs had elapeed since the date of the
presentation of the potition, is appealable te
the Supremo Court of Canada under sec. 50
(C.) ch. 9, R. S. C. (Gwynne, J., dissenting).

2. In computing the time within which
the trial of an election petition shaîl be com-
menoed, the time of a session of Parliament
shafl not be excludod unless the Court or
Judge has ordered that the respondent's
presence at the trial is nece88ary. (Gwynne,
J., dissenting.

LoMPANY.
Ifljunction-Railuny actually cofl8tructed.

This case aroso ont of the Ontario & Queboc
construction in St. CIeL The plaintiff took
a writ of injunction to restrain the company
from building across bis mill dam in such a
way as to injure bis wator priviloges, as by
a deed previously passod te the company,
on, of the considerations of the sale was that
in building their line the railway company
would not interfere with the water power
used by plaintiff to drive bis milîs.

In asking for an injunction, the plaintiff
alleged that the company had built an om-
bankment across the pond, and had caused
him a damage for which they wore rospon-
sible.

The injunction was granted, but the writ
was not served, and negotiations wore started
to arbitrate any damage caused te Poudretto,
and Mr. Laurent was named as the com-
pany's arbitrator. After some nine montha,
during which time the railway works were
completed, it was found impossible to docide
upon a third arbitrator, and the proceoding8
being broken off, tho plaintiff servod the in-
junction which had been granted nearly a
year before..

In answer to this writ the company pleaded
that the injunction wus not tenable, as the
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Irailway works were comp)leted before its ser-
vice; that the plaintiff bad waived lis right
to an. ifijunction by allowing the matter to
go to arbitration; and that on the merits n0
damnage bad been sustained, and the miii
Privileges and water power in no way dis-
turbed or Iessened by the railway works.

Judgmnent wus rendered by Mathieu, J.,
dismissing plaintiff's petition for a perma-
nen1t iÎnjunction on the grounds :

let Because the works were completed
before the writ was served, and as the writ
Called for the discontiiiuance of the works it
colild flot be granted.

2nd. Recause plaintiff had waived his
right to bis recoiurse hy injunction, because
be had allowed his dlaim to be referred to
arbitration.

The dismissal of the plaintiff 's proceedings
carried corit8 agaiDst bim.

(P. T.n)

COURT 0F QUEEN'S BENGH-MONT-
REAL.*

ýExemptions from 8eizure-Damages awarded
for libel and siander not exempt from seizLre
-Compensation.

. IhLD :-Affirming the decision of Torrance,
, M. L~ R., 2 S. C. 410, that the amount of a

obtained as damages for libel is
flot exempt from seizure by garnishment.

Quoere, as to the right to oppose other
elailIs in compensation of the damages a
PartY bas been condemned to pay for a délit
or gua8 délit, or to, seize in bis own bands
the sume Bo awarded to his debtor.-Archamn-

bIt& Lczlonde, Porion, C.J., Tessier, Cross,
Bab) JJ.- Sept. 17, 1887.

Sheriff5 $ale-Vacated at suit of purcha8er-
0-. . P. 7 l4-Property charged wuith dower
daim.

IIELD :-That a purchaser of real estate at
8, 8herjff' sale is flot bound to, take a deed
Of the property, but may have the sale
vacated, if it appear that the immovable is
charg9ed with a dlaim for dower which. is not
extingflished. by sheriff's. sale; and this is s0,
e5Ven where the purchaser bas knowledge,

TO aPPear in Montreal Law Reports, 8 Q.B.
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before, tbe sale, of the existence of the hypo-
thec.-Blondin & Lizotte, Dorion, C.J., Tessier,
Cross, Baby, JJ., Feb. 22, 1887.

City of Montreal--4l Vie. (Q.) ch. 6, 8. 26-MJu-
nicipal taxeg-Local assesment for local
Purposes-ducatioal I5titutWion-Exemp-
tion.

HELD :-(Reversiflg the judgment Of theD
Superior Court, M. L R., 2 S. C. 265), that the
asseesment imposed on the proprietors bene-
fited, for the cost of a work of a local charac-
ter and for the benefit of properties in a
particular section of the City of Montreal, is
not a municipal tax within the meaning of
41 Vict. (Q.) ch. 6, s. 26, but is of the nature of

a local assessment for local purposes, and as
such, does not come under tbe exemption
from municipal taxes accorded to educatioflal
institutions by the statute cited.-La cité de
Montréal et les Ecclésiatiqwe du Séminaire de
St. Sudpice de Montréal, Tessier, Cross, Baby,
Churcb, Doherty, JJ. (Baby, J., dis&.), Jan.
27, 1888.

Exemptions from taxation,M.C. 712, 978a- Taxes

imposed by municipal by-awis for Pay-
ment of interest and creation of 8inlcingfunfd
for redemption of municipal debentures.

HELD :-That taxes imposed by municipal
by-laws for the payment of the interest and
creation of a sinking fund for the redemPtioxi
of municipal debentures, constitute a hypo-

thec upon ail the meal property of the munici-
pality taxable at the date of the paffsing of
such by-laws, and the hypothec continues te
affect the property even when it passes intO
the hands of a purchaser in whose poslsessioni
it would bave been exempt from taxation
had he owned it at the date of the paasing Of
the by-laws.-La Communauté des Soeurs des
S. N. de Jesu et Marie, Dorien, Ch. J., Tessier,
Cross, Church, JJ., Nrov. 22, 1887.

SUPERlO.R CO URT-M0NTRE.*

Mfontreal, City of -Municipal election-4 6 VWet.
(Q.) ch. 78, s. 27-Date ofeletionFlne-
ordinarij vacancy.

Held, That the date of a muniCiPal eleo-
tion within the meaning of 46 Viot (W. ch-

*To appear in Montreal Law Reports, 38.0.
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78, s. 27, ils not the day of polling, but the
day on whicb the City Council de-
clares the person te be elected;- and the

Sai ueapplies Where an election is held
occurs during the year.-Donnelly v. Kennedy,
Tait J., June 28, 1887.

0al ofimmovable free and dlear for cash-
Hyothec8 exiating on propereg-purchaser
not bound to exec&* deed unleesR property Î8
clear--Ederte.

Held, 1.- (Foflowing Burroughs& Wella, M. L.
R., 3 Q.B. 492)-That wbere real estate is sold
free and clear of incumbrances, the pur-
chaser to pay the price in cash te the vendor,
and it appears that the property je cbarged
with hypothece, the purchaser is not bound
te execute a deed until the vendor bas
caused the hypothecs te be discharged.

2. It is flot necessary th at the acceptance by
the vendor of an offer te purcbase an im-
movable bo expressed in writing. Accept-
ance mayv ho sbown by acts of the vendor,'or hie agent, sucb as preparatione te vacate
the property, interviews between the parties,
etc.

3. Evidence of payment of a bypothecary
dlaim registered againet an immovable,
muet be made by the production of a duly
registered diecbarge.-Greene v. Mappin,
Tait, J., May 31, 1887.

&sle-Error a8 to accesaor of thing sold-
-Refuaal of party compiaining to cancel
contrac-Damages.

The plaintiff purchased from defendant at
hi .4.* 

-

chaser had been led into error by the litho-
grapbed, copies, but the plaintiff chose to
adhere to the bargain.

Held, In an action of damages by the pur-
chaser, that the plaintiff having received the
full number of square feet bargained for,
having refused to relinquish the bargain,
which wau a profitable one for him, having
signed the memorandum. of sale in whicb
reference was made to the homologated plan
showing a Street 51 feet wide, and, moreover
no specific damage being proved, his action
of damages could not be maintained.-inqîja8
v. Phillips et tir, Davideon, J., Nov. 5., 1887.

Mutual Insurance Company-Note aigned by
Preeident in 8ettlement of valid dlaim
againat Company.

The by-laws of a mutual insurance com-
pany gave the president the management of
its concernes and funde, with power to act in
bis own discretion and judgment in the ab-
sence of specific directions fromn the direc-
tors; andt it was also hi@ duty to sign al
notes authorized by the board or by virtue
of the by-laws. The president was both
president and treasurer, and was also acting
as secretary.

Hed:-That the plaintiff, who was the
transferee for value, given before maturity,
of a note signed in behaif of the company, by
the president, as president and treasurer, and
given te the payse in settlement of a valld
dlaim. against the company,was entitled te re-
cover the amount of said note from the
companv.-Jone8 v. . T. Mutual Fitre Ins. Co.
in ]Review, Taschereau, Mathieu, Davideon,
Ji., Nov. 5, 1887.

Street, and signed a memorandum of sale in RECENT UNITED STA TES DECISIONS.which reference was made te the officiali uqnePbi Pci8adDneplan, on whicb the Street was marked as Niac-ulePcisadDne
being 51 foot wido. On the surveyor's plan Public picnics and public dances are not,prepared for the sale, the street was also in their nature, nuisances; and a village or-traced as 51 feet, but by error, this part of dinance, in so far as it seeke te declare themthe Street was represented on the litho- te bo nuisances, regardless of their character,graphed copies as of uniform widtb witb the is void. Tbey are not in the list of common-upper part of the street, which was 60 feet law nuisances enumerated in the text-books.feet wide. In the advertisements, and in See 4 BI. Coin. (Sharswood's ed.) 166 et 8eq. 1the auctionoer's announcement, the Street Hawk. P. C. (Curwen's ed.) 694; Wood Nuis.,was alec> described as 60 feet wide. The p. 35, Î 23 et seq. Now is there anytbing ne-enosoffered to cancel* the sale if the pur- oessarily hariful in the nature of either,
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maor than in that of any other public amuse-
muent? When conducted with proper deco-
nmm and circum8pection, and remote from
Public thoroughfares, it is impossible to con-
(eive how any public injury or annoyanoe
car' resuit. That the manner of conducting
thein May be productive of annoyance and
111)Ury to the public, is not to be questioned;
but since the nuisance must consist in this,
and flot in1 the picnic or dance, of itself alone,
the Ordinane should be directed only to it'
While the right of the people to be free from
di5tirbance and reasonable apprehension of
danger to person and property is to be re-
OPected and jealously guarded, the equal
"'ight. Of ail to, assemble together for health,
recreation or amusement, in the open air, is
nO less to be respected and jealously guarded.
That a privilege may be abused is no reasofi
it shali be denied.- Village of Des Plaines V.

POte',. Sup. Ct. III., Jan. 19, 1888.

Restraint of lrade.

The defendant, upon selling out bis busi-
ne'88 and stock in trade, agreed with the plain-
tiffe , upon sufficient consideration, not to
611gage in the same business at the saine
Place again, either directly or indirectly, for
five Years, and atipulated large damages in
case of a breach of the contract. Helci, that
SUch a contract s flot t<> be extended, by con-
struiction, beyond the fair and natural import
Of the language used, and'in this instance
did flot extend to isolated acte or occasionsl
services ini good faith rendered for the accom-
mo'ýdation1 of another dealer by defendant,
flor tO employmnent in some subordinate ca-
Pac ty flot affecting the management of the
business or influencing custom, but did pro-
hibit himn fromi engaging in business with
SImother, or in bis name or for him, in any
such caPacity (Whether foreman, salesman or
Manager) as would resuit in the mischief
Wehjch it w8.5 the plain purpose of this agree-
Ment to prevent The Court said: IlThe
W01,d8 'directly or indirectly' enphasize the
agreement and permit no evasion of its pur-
Pose and object. To engage hi@ services to or
in a88i8ting a rival dealer in the same busi-
]1em , tO solicit and make; sales and to influ-
8flce buyers in that market, including bis
old CuOtomUers would we think be fairly.,with-

in the terms of the contract. But it refers to
engaging in business; it does not extend
merely to isolated acta which might tend to

interfère with the plaintiff's business, or tO

occasional services voluntarily rendered for
the convenience or accommodation of another

in good faith. Nor do we think it would in-

clude subordinate employment, not affecting

the management or control of the business, or

directly influencing custom. Ini Whitin v.
87ayton, 40 Me. 224, a covenant not to engage

in the business of iron-casting within certain

limits was held broken by the obligor's be-

coming a stockholder in a corporation carry-

ing on that business, or being employed by

such corporation in conducting it. In PIvager

v. Hahn, 42 N. J. Eq. 607, the defendant sold

out his butcher business, and agreed 'not to

carry on the business on his own accouhit, or

to operate any butcher business.' The evi-

dence showed that he was operating a de-

partment of the butcher businiess in a groOery

store kept by another, and for the latter, and

that he did the buying and selling, as well as

eut the meats, and thA contract was held

broken. In NeuÀing v. Dobeil, 19 L T. (N. 8.)

408, where the defendant, in selling ont,

agreed not k> carry on or be concerned in or

interested in the business of a tailor, held that

the contract was broken by working as a

journeymahl for another. The covenant

clearly embraced the exercise of his trade or

skill for au employer as well as for himself.

So iu Hil v. Hill, 55 L. T. (N. S.) 769, the cov-

enant was ' not to engage in, or be in any

way conoerned or interested in the sanie

business, and the defendant was not permit-

ted k> engage as employee on a salary.' In

Vincent v. King, 13 How. Pr. 235, the seller

covenanted 'not k> exercise, carry on, or in

any way pursue bis trade in the village;' and

in Euing v. Johnson, 34 id. 202, the seller cov-

enanted ' not k> in any manner interfere with

the prosecutiohi of the business of the pur-

chaeer.' So in Boutelle v. Smith, 116 IM.

113, the covenant was ' not k> directly or ini-

directly engage in any business, or to do any

act that shall interfere with the business pur-

chased.' But it seens that the use Of the

words ' be concerned in:' or I intereslted in,' do

any act,' etc., in addition k> the terns 'C1 ry

on'1 or ' engage in,' showed that the parties
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intended to extend the contract further than fonds vendu aux intimés deux chemins ou
the latter terms alone would do. The cases sentiers conduisant, l'un, aux moulins des
of Grimm v. Warner, 45 Iowa, 106; Allen v sieurs Philippeaux, l'autre, au moulin des
Taylor, 39 L. J. Ch. 627 ; and Clark v. Watkins, Prs";
9 Jur. (N.S.) 142-cited by respondents-sub- Considérant, il est vrai, que les appelants
stantially support his contention, and hold n'ont pas été parties à cet acte, mais qu'ils
that a contract 'not to engage in or carry on' peuvent invoquer, au moins, ces énonciatiovs
the same business does not include employ- comme un commencement de preuve par
ment In the same business for another unless écrit de la servitude dont leurs adversaires
the contract expressly so stipulates. But the leur contestent aujourd'hui l'existence;
Court must consider the nature of the busi- Considérant que ce commencement de
ness which the party abandons, and agrees preuve est susceptible d'être complété parles
not to undertake, 'directly or indirectly,' and présomptions graves, précises et concordantes
the natural and reasonable effect of the said qui abondent dans la cause;
employment upon it in determining whether Considérant que les appelants sont tout
the contract has been violated directly or in- d'abord fondés à invoquer le plan dressé en
directly, for if there has been an indirect vio- vertu de l'expertise ordonnée par jugement
lation or fraudulent evasion of it, resulting in du Tribunal de la Seine du 16 mars 1824, dé-
damage, it could hardly be material that le posé au greffe le 29 mai1824,ladite expertise
was receiving wages instead of profits." Nel- homologuée par jugement du 5 juin suivant;
son v. Johnson, Supreme Court, Minnesota que c'est sur cette expertise, et en S'y réfé-
March 5, 1888. rant expressément qu'a été rendu le juge-

ment du Tribunal de la Seine du 28 aoûtCOUR D'APPEL DE PARIS. 1824, qui a adjugé l'immeuble, aujourd'hui
18janvier 1888. propriété des appelants, à Edme-Auguste De-bray, leur auteur; qu'il est à remarquer que,Présidence de M. PRADINn sur le plan joint à cette expertise, le chemin

DEBAY v. CHiRisTy. litigieux est visiblement amorcé au reard
de la propriété des intimés; et qu'au juge.SeritudecPaosagemCommemncement de preuve ment d'adjudication précité a comparu Nico-

par écrit-Présomption. las-Charles Debray, auteur des intimés, pourLa preuve de l'existence d'une servitde discon- déclarer command au profit d'Edme-Augustetinue, spécialement d'une servitude de cont Debray, l'auteur des appelants;sage, pet résulter de présomptions graves, Considérant, d'ailleurs, que ce même che-précises et concordantes, appuyées d'un com- Mtin se retrouve sur le cadastre de 1812 etmencement de preuve par écrit, sur d'anciens plans;Et ce commencement cie preuve par é<xitu p Conmsidérant, au surplus, qu'à ces titres etmême résider dans les énonciations d'un documents, les appelants ajoutent la produc-acte, auquel le propriétaire du fonds domi- tion d'un certain nombre de pièces établis-ant ou ses auteurs n'ont point été parties. ant que, depuis plus de quarante ans, oechemin est connu dans le pays sous le nomLA Coii, de " Chemin des Deux-Frères," dénomination
Considérant que les premiers juges ont à qui prouve bien qu'entre les deux frères de-tort refusé de trouver dans les pièces et do- venus voisins, le libre et public usage decuments de la cause le titre d'une servitude cette voie avait toujours été reconnu par l'unde passage existant sur le fonds des intimés à l'autre pour le service de sa propriété;au profit du fonds des appelants dans les Considérant que c'est ainsi que les appe-termes où ces derniers la réclamaient; lants ont versé au débat: I. Une pièce éma-Considérant, à cet égard, que les appelants nant de la garde nationale de Montmartre,troyvent un premier élément de droit dans en novembre 1846, et portant qu'à cette date,l'acte notarié du 16 décmbre 1809, lequel Edme-Auguste, auteur des appelants, habi-contient textuellement ' qu'il existe sur le tait le chemin des Deux-Frères; o. L'acte
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de décès d'Edme-Auguste, portant qu'il est "Attendu qu'il est constant en fait que
décédé à cette adresse le 26 juin 1853; 3o. Maillard est débiteur de Genay d'une somme
Une affiche dressée en vue de la vente de de 1,700 fr. pour honoraires sur travaux que
ses biens, portant que son fils, qui la pour- le défendeur a fait exécuter dans sa propriété
Suivait, était aussi, lui, domicilié à cette sise avenue de BGufflers;
adresse . " Attendu qu'indépendamment de ces ira,

COnsidérant que ces présomptions, résul- vaux, Genay a encore été chargé comme ar
tant des actes sont encore confirmées par chitecte, depuis moins de dix ans, de dirigel

état des lieux, par la présence, dans la re- la construction d'une maison du défendur
Inise des appelants,d'une charrette de meunier rue Lepois, et qu'il a reçu pour ses honoraires
qui n a Pu y accéder que par le passage re- une remise de 5 p. c. sur le prix de cettE
vendiquîé; enfin par la disposition des cons- construction ;tructions des intimés, toutes élevées en bor- " Attendu que, selon Maillard, la grille el
dure du chemin litigieux; lequel aboutit du le portail en fer qui ont été établis devan
reste à la porte en planches dont les appelants cette maison sont, par suite de malfaçons oz
ont encore la clef; vices de construction, dans un tel état de dé
tiConsidérant que l'ensemble de ces présomp- labrement que leur réfection est devenue né

5l complétant la reconnaissance de l'obli- cessaire et qu'elle entraînera des dépensem
eation consignée dans l'acte de 1809, par les considérables;

Intims, constitue, au profit des appelants, Attendu que Maillard a introduit devan
111 titre formel dans les termes de l'art. 691 le tribunal de commerce de Nancy, contre IE

C. ci ces otifssociété des ateliers de iNeuilly, qui a fourni ei

par Ces motifs posé cette grille et ce portail, une demand(
,nfirme le jugement don t est appel, et fai- en responsabilité; mais qu'il soutient er

faire q premiers juges auraient dû outre que cette responsabilité incombe
Dé'h Genay, chargé comme architecte de la sur

Décharge les appelants des dispositions et veillance et de la direction des travaux el
Condamnations contre eux prononcées; qu en conséquence il a conclu, par voie de

t,sans qu'il y ait lieu de procéder à l'ex- emande reconventionnelle, à faire déclare
jirtise demandée, dit que les appelants font Genay respousable de ces malfaçons et ava

apreuve que le fonds des intimés est grevé ries et à le faire condamner à des dommages

au profit du leur d'une servitude de passage intérêts à déterminer au moyen d'une ex
qui est fondée en titre ; pertise ;

Fait, en conséquence, défense aux intimés "Attendu quaux termes de l'art. 1291 C

de aire aucune entreprise ou aucun ouvrage civ., la compensation légale n'a lieu qu'entn
qui Pourrait gêner l'exercice de la dite ser- deux dettes également l i e et eil

et qe cttedispsiton e laloine eutr

voir d'application dans la cause;
"Attendu néanmoins que si la créance de

Maillard n'est ni liquide, ni exigible, et si
même elle n'a qu'un caractère purement
éventuel; si, d'autre part, son existence cer-
taine et sa quotité ne pourront être détermi-
nées qu'après une mesure, préalable d'ins-
truction, il n'en est pas moins certain qu'en
pareille situation il appartient aux magistrats
de concilier les deux intérêts contraires qui
se trouvent en présence, celui du demandeur
principal dont la créance est certaine et liqui-
de, et celui du défendeur dont la demande
reconventionnelle nécessite une instruction
et des retards (Demoloibe, t. 28, No. 689;
Larombière, art. 1293, Nos. 20, 21-Cass. 4

août 1851) ;
"Attendu qu'en tenant compte des faits de

la cause et notamment de cette circonstance
que la solvabilité de Maillard est incontes-

table et que la créance de Genay est deve-
nue, depuis la demande, productive d'int&
rts, il y a lieu de reconnaître que la solu-

tion la plus équitable et à la fois la plus avan-

tageuse pour les deux parties, consiste à join-
dre les deux demandes et à surseoir à leur

décision jusqu'au jugement de l'instance Pen-
dante devant le tribunal de commerce entre

den -.- S le premier point: Jurispru-
dence constante, conf. V. Cass. 8 novembre
1886 (Gaz. Pal. 86.2.780) et la note-

201 1.- Sur le deuxième point : V. conf. Cass.
0 octobre 1885 (Gaz. Pal. 85.2.571) et la note.

COUR D'APPEL DE NANCY.

12 décembre 1887.

GENAY v. MAILLARD.

Compen8ation-Créance eventuelle, incertaine et
indéterminée-Art. 1291, C. Civ.

Une Créance éventuelle qui n'est ni certaine quant
c on principe, nt déterminée quant à son
Ciffre, ne peut dtre opposée en compensation
à une autre créance liquide et exigible.

Sp&éteement le propriétaire d'une maison, débi-
teur de son architecte, ne peut opposer en
Compensation à une créance liquide et exi-
gible de ce dernier, celle qui pourrait résulter
à son profit d'une action en responsabilité
qu'il lui a intentée à raison de malfaçons.

Le tribunal de Nancy avait rendu, le 5
avril 1886, le jugement suivant:

t

t

r

t

-

t.

e

-
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Maillard et la société de Neuilly, ce jugement Par ces motifs:et la procédure à laquelle il aura donné lieu, Infirme, etc....
devant nécessairement fournir au tribunal NoTii-V. conf Case. 15 juillet 1885 (Gaz.de sérieux et utiles éléments de décision Pal 85-2. 289) et la note; Douai 20 mai 1887quant à la demande reconventionnelle; (Gaz. Pal. 87.1.833).

" Par ces motifs, '_(Gaz._Pal._87.1.833).
"Donne acte à Maillard de ce qu'il n'a

jamais entendu méconnaître la créance de INSOLVENT NOTICES, ETC.
1,700 fr. formant l'objet de la demande de Quebec 0.iZcial Gazette, April 21.Genay; Judicid Abandonnentg.

"Ce fait, et réservant aux parties, en ce Judicia A t.ndonnte
qui concerne la demande reconventionnelle Irénée Choquette, sadier, St. Hyacinthe, April 18.
tous leurs droits, moyens et actions, dit qu'il Samuel Laurin, trader, Montreal, April 6.
sera sursis à statuer sur les demandes res- Curatore appointed.

ectives de Genay et de Maillard jusqu'après Re Ephrem Cloutier, tanner.-D. Arcand, Quebec,e jugement de la demande formée par Mail- curator, April 14.
lard devant le Tribunal de commerce contre la Re J. 0. Delisle.-C. Desmarteau, Montreal, curator,société des ateliers de Neuilly. April 11.

" Réserve enfin les dépens 'de l'instance." Re N. A. Guilbault, district of Joliette.-C. Desmar-
Sur appel de Genay, la Cour a rendu l'ar- teau, Montreal, curator, April 17.

rét suivant: Re Samuel Laurin.--C. Desmarteau, Montreal,
LA CouR, curator, April 17.
Attendu qu'il n'a jamais été contesté par Re Théodore Pouliot, currier.-N. Fortier. Quebec,

Maillard que Genay est son créancier d'une curator, April 16.
somme de 1,700 fr. pour ses honoraires d'ar- Dividende.
chitecte, à raison de travaux exécutés, sous Re Joseph Bérard.-First.and final dividend, payablesa direction, dans une propriété que l'intimé May S, C. Desmarteau, Montreal, curator.
possède, avenue des Bouflers, à Nancy; Re N. Friedman, Lachine.-Dividend, D. Seath andAttendu que, vainement, Maillard cherche G. Daveluy, Montreal, joint curator.à se soustraire au paiement de sa dette, en Re Onésime Boulianne.-First dividend, payable atopposant à Genay, à titre de compensation, office of McCall, Shehyn & Co., Quebec, May 4, 1888.une prétendue créance qu'il aurait contre lui, Re George Walker.-First and final dividend, Pay-à raison de sa responsabilité dans les malfa- able May 1, J. G. Ross, Montreal, curator.çons et avaries constatées dans la pose de la Séartion fron bed and board.
grille de sa maison de la rue Lepois et qui Engénie de Combe Porcheron v. Edmond Françoisfont l'objet d'une instance pendante entre lui Bourdon, furrier, Montreal, April 12.et la société des Ateliers de Neuilly;

" Attendu, en effet, que cette créance éven-
tuelle qui n'est ni certaine, quant à son prin- Quebee Qfleial Gazette, April 28.
cipe, ni déterminée, quant à son chiffre, ne Judicia2Abandonment,.peut, aux termes de l'art. 1291 C. civ., être Narcisse Turgeon, tanner, Lévis, April 19.opposée en compensation à Genay, dont la Curatora appointed.
créance est, dès à présent, liquide et exigible; Be Wm. 0'Leary, trader, Montreal.-S. J. Carter,ue c'est donc à tort que le tribunal, au lieu Montreal, curator, April 18.

e prononcer une condamnation immédiate, Be Joseph T. Fortin, trader, Murray Bay.-H. A.a cru devoir surseoir jusqu'à ce qu'il ait été Bedard, Quebe , curator, April Ur
statué sur l'instance engagée devant le tri- Be Simon Mthot, trader, Grande Rivire.-H. A.
bunal de commerce entre Maillard et la so- Bedard, Quebec, trator, April 17.
ciété des Ateliers de Neuilly; Be T. Michaud & Co.-D. Arcand, Quebec, curator,"Attendu, d'ailleurs, qu'il est, dès aujour- April 19.
d'hui, démontré à la Cour que Genay n'a Be Montreal Botle and Glas Co.-P. S. Ros, Mont-
encouru aucune responsabilité dans l'établis- real liquidator underjoint Stock Compan ies Insolvent
sement et la pose de la grille de la rue Lepois; Act of 1882. Claims to be filed on or before June l"Attendu, en effet, qu'il ressort des docu- Ailed e f
ments de la cause et des conventions ver- Avidend.
bales intervenues entre Maillard et André, Re Beuthner Brothers.-First and final dividend,que la grille devait être posée sous la direc. payable May 16, A. F. Riddell, Montreal, curator.tion et la surveillance du eieur Lauer, archi- Re R. M. Levine, Fox River.-First and final divi-tecte, représentant, A Nancy, de la société dend, payable May 12, F. Veit, Gaspé Basin, curator.des Ateliers de Neuilly; que ce dernier, en Re Arthur Roy, trader, St. Cyrille.-First and finaleffet, s'est acquitté seul de cette mission et en dividend, payable April 12, H. A. Bedard, Quebec,dehors de l'intervention de Genay, qui n'a curator.
pas même été consulté; qu'il y a donc lieu Separation as to Property.de faire droit à l'appel de celui-ci et de réfor- Calixte Morin vs. Maxime Paul Hus, fariner, parishmer le jugement du 5 avril 1886. of St. David, April 21.
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