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THE ATTORNEY GENERAL AND THE
LAW SOCIETY.

. Few men have done more in their genera-
t‘.oh towards the improvement and amecliora-
100 of the laws of a country than the Hon.
John 4, Macdonald, the present Attorney
€neral for Upper Canada. No statesman in
2ada has so lavgely contributed by real,
Practical and permanent measures of law
rFfOFm to establish the law and its administra-
' on 3 sound and safe basis. A very large
Portion of the whole body of our existing
Satute laws has been placed on the statute
W?Ok by him, and happily he has beenable by
'8¢ and well considered legislation to promote
€ public interests withoutinjury to the body
 Which he belongs. His .efforts, moreover,
av? always been directed towards securing
€ Independence and elevating the tone of the
g::fession of which he is one of the brightest
“Ments. It was fitting then that the pro-
c?::lon should in some way mark their appre-
ﬂndlon of these services towards themselves
the country at large.
anhe feeling on this subject found vent in a
» Sher which was as complimentary as it
it SPOHta.neous—complimentary inasmuch
of th:i:s'-mth the exception of the reception
ouly ¢ l'mcfa of Walfas by the Law Society,
Tay fe third occasion on which a similar
been of Tespect had, so far as we are aware,
& nerPald to anyone—the first being the
the to the late Sir James Macaulay, ard
J icc°nq that to our late lamented Chief
® Sir John Beverley Robinson—and

spontaneous, for all who could, irrespective of
party or politics, joined in doing him honor.
On the eighth day of February last the Attor-
ney General was entertained at agrand banquet
given by the Law Society in the Library of Os-
goode Iall. The profession were represented
from all parts of the cbuntry——the judges of
the Superior Courts of Law and Equity, (with
the exception of a few unavoidably absent),
heads of colleges and collegiate institutions,
military commanders, managers of banks and
other prominent citizens and members of
Parliament were also present as invited guests.

During the course of his remarks, in answer
to the able speech of the chairman pro-
posing the toast of the evening, the Attorney
general paid a fitting tribute to the memory
of the late Sir James Macaulay, and acknow-
ledged the great aid which the government
had received at his hands in the amendment
and improvement of the laws of the country.
In equally complimentary terms he alluded to
the assistance reccived from ‘‘the careful
hand of that ablest, neatest and most correct
of legal draftsmen Chief Justice Draper,” in
the preparation of the Common Law Proce-
dure Act, and the adaptation of the experience
of legal men and the common law of England
to the wants, laws and institutions of Canada.

After enlarging upon the services of these
eminent men — and of which it would be
idle for us further to speak, for every one is
more or less intimate with the labours of
men, who occupy so conspicuous a figure
in Canadian history—he paid perhaps the
most graceful compliment of all, when he
spoke of one, who, though nat holding so high
a position, and not so prominently before the
public as either of those we have named, is
we believe second to none in devotion to the
duties of his office, and who, whilst discharging
those duties with the utmost exactitude and
with much ability, still finds time to add his
quota to the cause which every lover of his
country has at heart—the improvement of his
country’s laws. We quote the language of
the Attorney General as reported in the
columns of a city cotemporary : —

“ There is one gentleman at this table to whom,
next to Sir James Macaulay and Chief Justice
Draper, I owe a debt of gratitude for assistance
of this nature; and I am very happy to see him
here because he is a judge, not of a superior
court, but a judge who would adorn the highest
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court in the land—IX mean Judge Gowan of Sim-
coe. If you examine the act to which you have
alluded wcspecting the Surrogate Courts, the
laws respecting that portion of the Consoli-
dated Statutes which refer to the County Courts,
and the Iaws respecting the common school sys-
tem, you will recognize the careful and legal
mind and hand of my friend, Judge Gowan.”

We are the more pleased to have an op-
portunity of recording this expression of
opinion on the part of the Attorney-General,
as we ourselves, as well as those wl- have
preceded us in the management of this Jour-
nal, arc under many obligations to Judge
Gowan fur most valuable information and
assistance on a variety of subjects.

Mr. Macdonald also acknowledged the Ia-
bours of the present Vice-Chancellor Mowat
in the preparation of the act which was
recently passed for quieting titles fo real
estate—a measure of great importance, already
fully noticed in our columns, and which we
shall again have occasion to speak of—and
few will cavil at his just estimate of the talents
of the Treasurer of the Law Society, when he
said, addressing that gentleman, who presided
upon the occasion,

T have been indebted again and again’to you
for that marvellous perception which enables you
in a moment as it were to clear up the most
difficult legal problems; and the longer I have
Lnown you the more I have had cause to wonder
at aad admire that extraordinary clearsighted-
ness with which you perform work in a few
hours that would take other men days and even
wecks to accomplish.”

The oceasion, though not one which called
forth or exhibited the powers of the Attorney
General in that remarkable manner that has
s0 often delighted his hearers when defending
a friend or demolishing a political opponent,
will ong be remembered by those who had
the pleasure of being present. The arrange-
ments for the entertunment itself, like the
previous festive gatherings of the Society, were
complete and satisfactory, whilst the enthu-
siasm that prevailed was a sufficient indica-
tion of the suceess of the undertaking, and of
the feclings of admiration entertained for the
Attorney General for Upper Canada Ly his
professional brethiren.

Mr. Alexander MacNabb, Barrister, has it is
said been appointed Police Magistrate of this
city, in theplace of thelate Mr. Boomer.

DEATII OF THE CLERK OF THE
PROCESS.

We regret to record the sudden death ¢
Mr. Robert Stanton, who expired at his res
dence on Saturday night, the 24th uitimo, z:t
the age of 72 years,

Mr, Stanton was a native born Canadian
and fought bravely in the war of 1812, I;
the side of his old friends, the late Chi¢
Justice Robinson and hie® Justice MceLean,
and others, most of wi om have now passe
away. Ie distinguished himself at the battk
of Queenston Heights, and was subsequeutl
taken prisoner on the capture of York, now
Toronto, by the forces under General Pike
At the time of the Rebellion of 1837, he again
turned out in defence of his country.

He was much respected by his many friends.
We, as well as others, will be sorry to miss
his pleasant face and hearty greeting from his
cosy little office in the north-east corner o
Osgoode Ilall.

MR. STANTON’S SUCCESSOR.

Mr. Allan Cameron, brother of the Hon
John Hillyard Cameron, has been appoinuted
to the office rendered vacant by the death of
Mr. Stanton.

The vacancy occurring at this time has had
the offcct of preventing many cases from
being brought on at the Spring Assizes, inas
much as the profession very properly doubted
the validity of any writs issued from the
officc whilst there was in fact no Clerk of the
Process to issue them.

‘We publish in another place an important
decision of the Court of Common DIleasins
case of Darnes et al. v. Cox, on several points
connegted with writs of certiorari; and
in connection with this, though out of its turn,
we also give a report of a case of Gallugher v.
Bathie, lately decided in Chambers Ly Al
Justice Adam Wilson, which will also be read
with interest. The former case was with
reference to a certiorari to remove a cause from
a County Court, the latter to remove one from
2 Division Court. The judgment in Guilaghs
v. Bathic follows the fair and liberal construe
tion placed upon the Statute by the present
Chief Justice of the Common Pleas, in Black
v. Wesley, 8 U. C. L. J. 277.
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LAW SOCIETY—NILARY TERM, 1866.

The following five gentlemen, in addition to
those mentioned in our last issue as having
passed the necessary examinations, were, on a
subsequent day during the same term, declared
quatified, and were called to the bar of Upper
Canada :—Thomas Kcarton Morgan, Barrie ;
F. D. Barwick, Toronto; J. E. Harding, St.
Mary's; A. T. McPherson, Whitby; and G.
Q. Freeman, Hamilton.

JUDGMENTS.—UHILARY TERM, 1866,
QUEEN'S BENCII.

Present:—Dsarse, C. J.; HagarTy, J.;
MORRISON, J.

Saturday, February 17, 1868.

Commercial Bunk v, Great Western Ruilway
Company —Rules nisi to rescind order made by
8 judge in chumbers for ingpection of docu-
ments discharged. :

Commercicl Buank v. Great Western Ruilicay
Company. — Rule aist for triul at bane, dis-
charged.

Tue Niagara Bril;s Company v. Great Western
Railiway Company —Judgment to be entered for
plaintiffs for 51,603,

Youny v. Lilioit et al.—Rule sbsolute for new
trial without custs.

DBrunskill v. Wilson et al.—Judguevt for de-
fendants on demurrer to declaration, with lcave
to plzintiif to upply to amend.

In ve Kelgour and the Mayor of Cornwall.—
Rule discharged with costs.

Inre Allan and the Court of Revision at Cora-
wali—Rule discharged.

In re Prince and 1he Corporation of the Cily of
Toronto.~Rule dischurged.

Clark v. The Westorn Assurancs Company —
Btands.

Fighaff v. Coz.—Stands.

RULES IN INSOLVENCY MATTERS.

Wehave received the following rules, issued
on the 81st January last, by the Judge of the
County Court of the County of Wentworth,
for the guidance of officers and practitioners
in insolvency matters in his county :—

_ " Until the Jndges of the Superior Courts
frame and promu. ate rules of practice to be
observed in proceedings in Insolvency, the fol-
lowing rules and regulations shall be in
faree in the County Court of the County of
Wentworth :

1. The Clerk of the County Court shall
attend, cither in person or by deputy, all
meetings of creditors, and other procecdings
had before the Judge, for the purpose of keep-

ing a record of the proceedings in each case,
filing papers and rancelling stamps.

2, All proceed’ ngs i. Insolvency shall be
regularly entered by the Clerk in a book to be
kept by him for that purposec.

3. All petitions, claims, afiidavits, notices
and other papers in Insolvency (except pro-
ceedings for compulsory ligyidation prior to
the appointment of an official assignee), shall
be cutituled as follows:

¢ IxsonvesT Act oF 1864

‘County (ourt of the County of Went.

worth: In the matter of A, B., an Insolvent.

And no paper shall be received and filed
unless the same is properly entituled.

4. Proof of the publication of all notices in
the Cunade Gazctte and in loeal pupers, and
of the mailing of all notices required to be sent
by mail to creditors, shall be by aflidavit, and
the affidavit shall state distin.ctly the dates of
publication and mailing of notices.

5. In cases where notice is required {o be
given of any petition or application before
hearing the sume, the petition and aflidavics,
or aflidavits en which the application is made,
shail be filed and a summons to shew cause
obiained from thie Judge, and the aflidavit or
affidavits shall shew the residence of the party
requiring to be notified, and the distance of
such residence from the place of hearing,

6. The summons may be enlarged from time
{o time in the discretion of the Judge, and on
such terms as he may think just.

7. Whenever any pumber of days is pre-
scribed for the doing of any act in Insolvency,
the first and last days are not included, and
when the last day happens to fall on a Sunday
or other legal holiday, the following day shall
be considered the last of such days.

8. The affidavit of indebtedness madaby a
creditor in order to obtain an attachment for
compulisory liquidation, shall set forth the par-
ticulars and nature of the debt, with the same
degree of certainty and precision as is required
in an affidavit to hold to bail.

9. In all appeals from the award of an
assignee the maftter in dispute shall be set
forth in writing, in a clear, precise and intelli-
gible manner, and it shall be accompanied by
a copy of the evidence taken before him, and
of such documents filed by him or in his pos-
session, as r.late to the subject matter of the
dispute.

10. The appointment of an official assignee,
and the discharge or confirmation of the dis-
charge of any insolvent, shall be executed in
duplicate, ane of which duplicate parts shall
be filed in court.

11. Before any application for the discharge,
or the confirmation of the discharge of any In-
solvent will be entertained, all deeds, docu-
ments, potices and other papers required by
the act to be filed, shall be filed in Court.
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2. Bvery assignee applying to be discharged
from the office of assignee, shall pass and file
in Court his final account, together with the
bank certifieate of deposit required by the act,
if any money remuins in his hands, and at the
time of granting such discharge he shall de-
posit in Court all documents and papers in his
hands Lelonging to the estate.”

e

SELECTIONS.

TESTINMONY OF PARTIES IN CRIMINAL
PROSECUTIONS.

Some cight years have elapsed since the
writer published in these pages some reasons,
which presented themselves to his mird, in
favour of repealing the rule of evidence which
prohibited parties to law suits from testifying
in their own behalf.  This was a subject then
.strongly agitating the mind of the legal pro-
fession in the State of New York, and in the
spring of 1857, the contemplated change was
effected, and cver since, parties to civil suits
have stood ¢n the footing of other witnesses
in the courts of our State. It is confidently
claimed that the change worked & great reform.
Occasionally an ex;judge or lawyer of a very
old school may be met, who, although he sces
‘the manifest convenience and justice of the
new enactment in every suit that he tries, yet
is so wedded by habit and association to the
old rule, that he expericnces a pangat parting
with it. He feels, at best, like an invalid
who bhas obtained arelease from a chromie
tumor or wen—a straige sense of freedom, a
constrained sort of relief. He misses the
accustomed exercise of his ingenuity in the
picking up of shreds of facts from those but
remotely connected with the subject of the
litigation, and h~ving but an imperfect knov-
ledge of it, and the dexterous weaving of a
thousand threads together into a web, (how
often “of the whole cloth,”) while in the bosom
of his client all the time rested the complete
and perfect kunowledge, which he was not
permitted to disclose. IIe is terribly tried
about * total depravity,” and man’s natural
bent towards falsehiood. And therefore he
gravely shakes his head (not that there is
anything in (kat, as an eminent British advo-
cate once said of an antagonist who indulged
in the like dumb show), and sighs—acts tem-
poris laudator—for the good old times of
chancery, common law pleading, and pay by
the folio, and everybody as witnesses except
those who knew something about the subject-
matter ;—the days when law was an expensive
and narrow monopoly, rather than the great
conservator of order and the champion of
truth. He will not give you any reason for
his faith: he has none. He simply runs into
the formal rut of cant, and rehearses phrases
to you such as the judges use when they de-
cide without a reason: *‘the exercise of a
sound discretion,” *the d. nger of innovation,”

ar, “man is at best but a fallen and unrelia

ble creature.” There is not a great deal of
this idolatry of the dead rule, for the puble
opinion is overwhelmingly in favour of the
present practice. It is scldom that an acting
Jjudicial officer can be found who does nat
heartily approve the reform, and unhesitat
ingly avow that it has saved the time of the
court and of the partics, has simplified th
trial of causes, has discouraged dishonest lit.
gation, and has promoted the elucidation of
truth.  And if a vote could be taken to-dy
upon the subject, among our profession, st
least nine out of ten wounld hold up ther
hands for a continuance of the rule as now
administered.  Indeed, we doubt whethe
any sanc man can be found in our State why
would be willing to return to the old system,

But reform is progressive, and the active
mind of the nincteenth century is already
agitating the inquiry : “If we make parties o
civil suits witnesses for themselves, why not
permit the defendant in criminal proceedings
to testify on his own behalf 2"

There was some show rf reason ina ral
which enacted that doth parties are disqualified
from testifying on their own behalf; there was
some faint sense of justice in it; it seemed
at least impartial. But it must beremembered
that in criminal actions only one of the parties
is disqualified. ‘The people may always be
heard ; vox Populi vox Dei in the courts of
justice; but the defendant is infamous—IJet
his mouth be closed. And so we see presented
the extraordinary spectacle of an interested
man testifying against his neighbour whe
cannot open his mouth in exculpation. Who
can tell how often revenge or avarice may
impel to perjury or prevarication, and the con-
sequent punishment of innocent men? In
every criminal proceeding the prisoner is set
up as a mark for the arrows of the public
prosecutor, with all his crowad of clients be
hind him, while the accused is compelled to be
dumb.*

* A recont caso in Encland having attracted much
attention, we give & statemont of it, condensed from the
Law Tones of Scptemder 30'h, 1865, and subsequent
numbers, as & strong illustration ot the remarks ju ow
te:

xt.

LA Madume Valentin had lised for thirty years with s
merchsnt of Bordeaux, whe, on his death. zave her, as she
alleged, certzin raitway shares of considerablo value, Hi
heir, one Madxme Buillion, disputed the validity of tbis
death-bed gift, charged Madaute Valentin with obtainiog
the shares surreptitiousty, prosecuted her before one of the
tribunalsat Paris, obtained a_conviction and & seuntenced
six months imprisonment. Tho rsilway stock baving bees
brought to England, the question was again raised thereia
the form of an action in thy Court of Exchequer. The trit!
Iasted five days, and Madame Vzlentin succeeded fu practt
cally teversing the declsion of the Paris court and
eatablishing the validity of the gift to Lorself. While thest
}1rocecdings were pending Madame Valontin went 1o Eng

aud for the purpose of selling a portion of the stock
accompauied by & inan called Lafourcade, After a whilestt
quarrelled with him. and h- then altled himself with the
other party. ITe made un affidavit alteging that Madamt
Valentin interded to leavo England. :She was arrested
under the Abscoudinz Debtors’ Act, aud not being ablete
find ball. was comevitted ta prison, where shie Jay for fire
months, until thy trial by the Cuurt of Exchrqner and b
vertict in b v invour dischirged her. Shn thep prosecuted
Lifourcade for perjury iu the afiidavit thtt had obtainel
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Now is there not a manifest disercpancy
between the theory and the practice of the
AW?  The theory is, that every person
accused of crime is to be presumed innocent
Until convicted. But the practice too often is
0 consider him both guilty and infamous
Until he shall satisfactorily establish his
Dnncence, In pursnance of this corruption

of the theory in many of our States (but not |

Mour State, thank Heaven!) if oneis accused
of selling liquor without a license, or smug-
8ling a fow pounds of tobacco across the

ontier, he is putin a pen surrounded by a
Spiked railing, and a sulky individual is
Stationed at its door, with a long pole, to frown
Upon his counsel when the accused whispers
Suggestions in his ear, and to say, in cffect,
O the public: * Look upon this malefactor.”
N nd yet, Law, in the person of the grave and
farned judge upon the hench, will say, upon
Tequest of the prisouer’s counsel: “Oh yes,
-2 be sure ; gentlemen of the jury, the burden
8 on the district attorney to prove the pris-
Oner’s puilt; the law presumes his innocence;
You must have no reasonable doubt that he
Committed the crime;” and then the jury turn
their eyes from his honour to the prisoner,
%0d in his humiliating position they sce a
Practical contradiction of the law’s benignant

eory.  The writer never enters a country
ourt-house and sces one of these detestable
{)qu‘ without a strong desire to huddle our
®Bislators into it, and try them for inc n-
ilstency, inhumanity, and indecency, without
thpl‘esumption in their favour! And is not
o € rule we are considering just as effectual a
h“’\tradlction of the theory of the law ? They
‘:"e come down to us together from darker
28, and they both deserve the name of

arbarisws.

It must be remembered that the writer is
h;‘y appealing to those communitics which
0‘70 abrogated the common law rule in regard

Partics in civil suits, for his remarks can
3% no application to those localitics where
isC Tule is unchanged. But in the former,
tol hot the topmost height of inconsistency
let John Doe testify in his own behalf

m@r 'Tl‘es.t, II» was convicted and sentenced to eighteen
“-le]i S imprisonment. Upon this the other party took
perjure Proceedings acaiust her, and prosecuted her for
nev"yf"" having, in her evidence, sworn that she had
"usl{ed hl“e&tened to leuve Enmuland, a8 Lafourcads had
the ext' She wagin turu convicted, and thus was exhibited
Dunls}.m’"'dm"y specta-le of two pirsons convicted and
l?erthine{: for perjury in 8 transaction in which it is quite
D"“de:-m iat by’h could not be guilty. 1n the one case, the
oy o 0T being heard and the prisoner's lips sealed. the
ch“"ged n‘l% former is helieved. In the other they have
Priggyq Pinces; the prosecutor is now the priscner, and the
Dot " 8 Prosecutor ; the story of the latter is heard but
althy,, ‘;’l of the former, and again there is a conviction,
'hen g] utterly inconsistont with the former conviction,
r ® Position was reversed.
th‘?;‘;; belng no court of appeal or other legal mode of

vlemenc Bucha raso in Eugland, resort was had to the
an niy;t”f the Crown, and Madame Valentin received not
by, ay, al, 10 which she was of natural right entitled,
g:i"vv anlm‘ﬁ)?'“ crime of which nobrdy believed her
he"‘};@::d of which she, in all probability, would never

T owg g (O0Victed had she boen allowed to be heard in
B defence,

when sued by Richard Roe to recover the .
value of a pair of chickens sold and delivered,
and yet prohibit him from testifying, when
Richard Roe complains that he stole the.
aforesaid chickens ?  John may say anything
he chooses to avoid paying a few paltry shil-
lings, but when the charge is of larcency, and
disgrace and dishonour are threatening him
and his family, and the penitentiary stares
him in the face, the tender and benignant law
says :—* 0Oh no, John, that would never do.
We cannot allow you to say that you were
not there, or that yon had bought the
chickens, and merely went to feteh them
away, or anything clse tending to clear your-
selfy for you see, John, it would be against
public policy, and the old and well-established
rule of evidence, and would work great in-
jury, and tend to promote perjury; for you,
being complained ot for stealing a pair of
chickens, cannot be expectea to speak the
truth under oath, so great is the depravity of -
human nature. Weare sorry for you; you
arc unfortunate; but the law is inexorable ;
and as for your family, if they shall become
needy, we have in our tenderness provided an
asylum for them in the almshouse.”  And so
it goes—dJohn to the jail, and his family to the
poor-house :—and the judge pulls down his
spectacles and calls the next case, with a
severe dignity and an unimpassioned voice,
apparently and really unconscious that he has
been assisting in the perpetuation of a great
error and accessory to a monstrous injustice.
A judge of New York—no less an historical
personage than he whom Irving has immortal-
ized as the ‘ great congressinan”-—was once
called on, in the discharge of his official
duties, to sentence a negro slave, owned by
one of his neighbours and whom his honour
had known from boyhood, for some trifling
offence.  “Stand up Zingo,” said his honour;
“what have you to say why the sentence of
the Jaw should not be pronounced upon you ¥
The criminal, frightened out of what little wit
nature had given him, commenced stammer-
ing in a painfully confused manner, * Why—
massa—massa—Knickerbocker—”  “Not a
word, Zingo!” interrupted his honour, * not
a word ! and sentence was pronounced. And
so0 itis every day. The law demands of us to
prove our innocence, but shuts our mouth
when we essay to speak it.

That which we here complain of is, that the
law upon this point has not the merit of
consistency. We are not now considering the
question in the aspect of policy. The only
theory upon which the testimony of a party
to a civil action was excluded;, was, that it
was taken for granted that if he stated any-
thing favourable to himself, it must necessarily
be perjury; and that can be the only thcory
upon which to base the exclusion of his testi-
mony in a criminal proceeding. There is no
hesitation in courts in receiving admissions or
confessions of persons charged with crime;
we are always ready to accept a plea of guilty ;
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we are never skeptieal about a man's story
~when it bears agairst him; itis only when
he tells us something which makes for him
that we hesitate, and the reason can be no
other than that which we have intimated. But
havingz discarded the theory in the one case,
we must also do it in the other, if we are to
be ealled consistent.  The reason of the cx-
clusion having ceased any longer to commend
itself to-our minds in the former instance, we
auziit ne longer to allow it te prevzail in the
latter.

But we assert that the law has rever been
consistent in its administration of the rule as
to criminals, even if it be admitted that the
rule is just and expedient. There i3 one in-
stance i which the criminal is permitted to
tell his own story, and thatis before the exam-
ining acd committing magistrate. ** Zingo ”
may here say why sentence should not be pro-
nounced upen bim; but he must be careful,
for the privilege is two-cdged and cats both
ways, and oftener, in the hands of officials, is

“tnrned against him than against his accusers.
Here, then, he may state—not testify, for his
“testimony, of course, would be alie—but state
whatever he has t3 say in exculpation. And
what he says is gravely written down, and
this statement may be read in evidence, upon
the trial, against kisn, if the district attorney
‘pleases ; and as it contains all that he stated,
some things favourable to himself, or intended
by him to be so, must necessarily come out
Lefore the jury who sit to try him, and that
without the sanction of an oath. So after all,
the law does permit the prisoner, in this
second-hand manner, te present his exculpa-
tory statements to the jury upon his trial,
and these exculpatory statements are received
without possessing, even in form, the sacred
character of statements under oath. Now, if
the prisoner may be heard, unsworn, before
the examining magistrate, why not before the
jury, after huving taken the oath? If he is to
be in the least credited before one judge, will
the presence of twelve additional judges cor-
rupt him? Or is it the oath itself that inspires
him with deccit and falsehood 2 1f heis to be
hear ! at all; why not at all times and places?
If his statements are receivahle to influence
the magistrate in holding or releasing him,why
should they notbe received in the form of legal
testimony to influence the jury in convicting or
acquitting him ? Is there any objection to the
Jjury's judging for themselves from the bearing
and demeanor of the accused, under oath, of
the probable credit due to his statements
before the magistrate? Can it be true that
the real ohject of the law in permitting pris-
oncrs to make their statements before the
magistrate, is {o set a trap to catch unwary,
unadvised, iznorant, or confused defendants,
by giving the district attorney the right to use
the statement on the trial, and not giving the
same privilege to the aceused 2 In any view,
we urge that here is a great absurdity.  The
law secs the injustice of striking the acccused

utterly dumb, and therefore telerates an ex-
ception to its rule.  Precisely so did the law
iake many exceptions to the rule in civil
suits from the necessity of things. And &
rule to which so wmany and such important
exceptions are necessary or expedient must
itsclf be unnecessary and inexpedient.

But this is not the only practieal inconsist-
ency of which we have to complain in this
regard.  Tet us remember that the object of
the law is to develope truth,and that the reason
assigned for the exclusion of the aceused is,
that the accusation itself renders the accused
unworthy of credit.  Now there happen to be
two indicted for the commission of a joint
offence. The public prosecuter finds it im-
possible to convict either of them by extrane-
ous evidence, and therefcre offers one, that if
he will confess the crime and inculpate his
accomplice, he shall go free and his accomplice
alove shall pay the penalty. Hevelis a very
strong temptation for an honest man, wrong-
fully accused, and whatrogue could withstand
it? Legal grace does its work, and the
scoundrel of the spiked pen is translated to
the witness-box, and we send his accomplice
to prizon on his testimony. Here the testi-
mony of a man is received, not only when
charged with crime, but when econfessedly
guilty. True, here and there the books say
e must be corroborated, but in practice this
is more matter of form than substance, and 8
jury seldom fails to convict on such evidence.
Is the law quite as punctilious here as in the
case under consideration ?  The ohject ought
to be to ascertain the truth.  But supposs the

. . 1
i prisover appealed to for “state’s evidence

should offer to give a narrative consistent only
with the innocence of himself and his fellow-
prisoner ; would the districtattorney produce
him, think you? Oh, no; the depravity o
human nature then suggests itself to Mr-
Attorney’s mind, and he declines ministering
toit. [t will be noticed that the witness 13
depraved if he claims to be innocent, but pur®
if he confesses his guilt.  The law will not
listen to either of the accused as prisonerd
because they are not to be believed ; but 1
will select one of them and offer him a pre
mium, if he is really innozent, to hecome_ #
perjurer at the expense of his companion. In
the one case, it perchance refuses to hear thé
truth ; in the other it offers inducements
men, possibly honest, to degrade themselves
The rule of which we are speaking som®
times produces in practice very ridiculous ap
amusing results. Noakes and Stiles have #
quarrel in the street; they come to blowS!
cach supposes his antagonist in fault; caC
starts instantly for the police justice, to prefe
a complaint for assault and disorderly cof
duct; Noakes, having longer legs or bettel
wind, arrives first and procures a warra®
against his adversary, who eomes panting i0 3
court, shortly after, just in season to fif
himself in the castody of the constable, ab
infamous man, and not allowed to raise
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voice in his own behalf; and so he is fined.
Nest day the parties meet again, and have a
'repetition of the quarrel, and each supposes
the other to blame as before ; again they start
“for the temple of justice, but this time Stiles,
having improved by his training, or discovered
some short cut, turns the tables on the agile
Noakes, and renders Zim infamous and un-
worthy of credit; and therefore this time the
fine is imposed on Noakes. Thus a man’s
eredibility may sometimes depend upon the
length of his legs or the soundness of his
“lungs. But let us suppose thatin the case
we have mentioned, Noakes now brings a civil
action against Stiles for the same cause, even
after his conviction; then both Noakes and
Stiles are competent witnesses on their own
behalf, and it is entirely competent for the
civil tribunal to render a decision entirely at
variance from that of the criminal tribunal.
So, in the first instance, the law, refusing to
hear Noakes on account of his infamy, pun-
ishes him on the testimo.ay of Stiles; in the
other, having heard both the parties, it re-
i fuses to punish him at all, but subjects Stiles
ito damages and costs for the very same trans-
action, and that after Noakes had been
rendered *“infamous and unworthy of belief,”
on account of the criminal proceedings, charge,
and conviction.

But to take a more serious, but not more
possible view, the practical working of this
‘rule will be found cqually objectionable, in a
variety of instances, in regard to which there
is hardly room for controversy. A case of
“very frequent occurrence in our courts is the
accusation of rape. In many, and perhaps a
majority of instances, the allegation is made
by ignorant or obscure women against men of
fair reputation, who, up to the hour of accusa-
tion, have stood as persons of probity and
respectability. In this kind of proceedings
there can generally be but one witness, and
that the complainant, and as a general rule it
may be said that there can ordinarily be but
one question, and that of consent, for the
accuser usnally has the first necessary element
to the offence substantially undisputed and
acknowledged. But the question of consent
is a close one, depending upon nice shades of
action and meaning, and it behoves the law,
where there is such an ample Zeld for the
operation of fraud and conspiracy, to exercise
extraordinary caution. Here, then, it would
scewn, there is an example of great hardship
in the enforcement of the exclusion. Can
there be any doubt that in at least half these
cases the statement of the accused would
meterially modify the navration of the prose-
utrix and reasonably shake her credit in the
minds of the jury ? But it is not permitted,
and the life or the liberty of the unfortunate
accused is at the mercy of a designing, a
revengeful, or a corrupt woman.

There is yet another class of cases in
which it would scem eminently proper to
admit the testimony of the accused, and that

is when the corpus delicti depends upon the
animus of the defendant, or rather upon his
knowledge of extrinsic cireumstances and the
reasons that eperated on his wind at the tane
of the transaction. Perjury sometitaes pre.
sents an example of this description.  liere
the jury are often expected to pecr into the
mind of the accused, and form an opinion as
to whether or not he knew the falsity of that
which he averred under oath.  What oljec-
tion can be raised against allowing him to
testify concerning his knowledge and his
belief at the time of his original testinony,
and subjecting him to a critical cross-examina-
tion upon the subject ?

Again, in cases where the accusatory evi-
dence is strictly circumstantial. It is an old
dogma that * circumstances cannot lie,” but
experience has shown that they sometimes do
“lie” a. arossly as “figures.”  Although not
an every-day occurrence, yet ance in a wiile,
aa innocent and reputable man has been
environed by a network of circumstances,
apparently damning, and yet time has devel-
oped a theory entirely consistent with his
innocence. We carenot how seldomit occurs
it is sufficient if it can ever occur. The law
ought to guard as 1ar as practicable against
the possibility of injustice. 1t is better that
a thousand guilty should go unpunished than
that one innocent man should suffer. If the
testimony of such a man, under such cireum-
stances, can throw any light upon the trans
action, surely the jury ought to hear and
Jjudge of it.

We can imagine—many of us have secen—
frequent instances in which court, jury, wit-
nesses, officers, and spectators wunld unite
in saying that the priconer ought to be allawed
to testify. If there is or can be one such in-
stance, the exclusion should be dutic away in
all. The law draws no distinction a~ to cir-
cumstances in this respect. ‘the law *“is no
respector of persons.” Its rules are forall
men, in all places, and at all times, or ouzht
so to be. The test should thr. fore be credi-
bility. And the question of eredibility should
always be submitted to the jury. 1 the
accused is unworthy of credit, they will not
believe him ; but if his testimony and bearing
commend themselves to their belief and
respect, they ought to and will believe him.
And here let us add, that in our opinion, the
cross-examination of an accused person would
greatly tend to the development of the truth,
If innccent, he will not be shaken or confused.
If guilty, to use the expressive words of
Chief Justico Appleton in speaking of this
subject: *His truths and his faisehoods are
alike perilous. Ile is pressed by question
upon question. He evades or is silent.
Evasion is suspicious. Silence is tantamount
to confession.” And thus, instéad of promot-
ing error, we enlist a new agent in the service
of truth. ’

We are aware of the great prejudice in the
minds of men on this subject. So greatis
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the projudice that they are not disposed to
givo fair scope to the experiment. Thus in
Connecticut, where the legislature, in enacting
a law authorizing parties in civil actions to
testity on their own behalf, inadvertently
made the provision <o broad as to cover
cruninal proceedings the legislature repealed
the obnoxious portion of the enactment the
very next year. Amd yet the member for
Fairfield, while on his way to the statidn to
take the cars for the capital, where he should
in his seat vote for this repeal, might have
seen  the well-preserved  whipping-post on
Fairfiekd Common, directly in front of the
ancient and honoured teraple of justice, and

drawn from the sight a useful lesson on reform. .

Then in our State, where the legislature last
winter modificd the pre existing law on this
subject, which allowed parties to civil actions
to Le sworn, so that to day it clearly embraces
criminal proceedings as well as civil suits, yet
judges are found so timid as to reject the
profitred testimony of the accused in criminal
cases, and for no better reason than that the
legislature ** could not have intended to do
such a dreadful thing.”

In the State of Maine, where the sun rises,
the law-makers, in 1859, passed an act en-
abling the respondent in any criminal prose-
cution for libel, nuisance, simple assanlt, or
assault and battery, by offering himself as a
witness, to testify ; and in 1863, the provision
was extended to ali eriwminal proceedings what-
soever. This extension of the rule is a strong
argument in its fuvour, derived from practical
experience. And Chicf Justice Appleton, in
his admirable letter on this subject (published
in these pages in August last), which deserves
to be written in letters of gold, says of these
changes: “So far as I can judge, they are
favourable to the ascertainment of truth—the
great end for which judicial proceedings are
instituted. I anticipate from the change pro-
posed a greater certainty of correct decisicns
in criminal procecdings. The guilty will be
less likely to escape. The danger of the un-
just conviction of the icnocent will be dimin-
ished.”

A great many other reasons might he
advanced to show the expediency of establish-
ing a Lew practice on this subject. But
perhaps to adduce them would answer no
useful purpose.  And after all, we are advo-
cating no new thing. It is a remarkable fact
that argument on this topic is needed in no
language save the English. In no civilized
countrics on the face of the globe save those
where the English language is spoken, is a
person accused of critne prohibited from testi-
fying in his own behalf. In all countries,
except those which boast the superior civiliza-
tion and culture which have given the Anglo-
Saxon his merited supremacy in the affairs of
the world, the accused is allowed, and even
required, to submit to the tribunal before
which he staads for trial, his own version, ex-
planation, or denial, and these are received

and considered, and are avrarded such eredy
as they are worth., Ilow is this? Is the
English tongue peculiarly “to  falsehoof
framed ? Or is it because our law-reform heg
not kept pace with that of other countries
ITave we not confined ourselves too closely t,
narrow reasonings upon human depravity, an
the unreliability of human testimony, ang
lost sight of the fact that we have provideds
competent tribunal to judge of its reliability?
But it is not too late to reform our practice
Error is not any more respectable becanse i
is hoary. “The eternal ycars of God!"
belong to truthalone. It will not do to say that
the men of the nineteenth century havens
conscience. It now lies with the lawyers
our country to agitate and consummate thi
needed amelioration.  They have always beey
the recognized champions of men's rights
and the redressers of their wrongs, and t
them the world looks, and on them it calls, to
establish just, consistent, and equal 1aws, &
administer them faithfully and consciehtiously,
and ever to lend a willing car to every sugges
tion of possible injustice and probable reform
It rests with our profession row to blot out
this abuse from our statute hooks, and to
muke our laws, in this vespect, equal in justic
and policy, as we believe they are in mos
respects superior, to those of the others civi
lized nations of the carth.— dmerican Lav
Register.

TRIAL BY JURY.

The unfitness of juries for the determinz
tion of disputes receives confirmation almost
daily in every court for the trial of civil suits
The single argument advanced in favour o
the unanimity of judges in criminal cases—
that no man ought to be pronounced guilty d
a crime unless it is so proved as to convinc
twelve men of average intelligence—is wholly
inapplicable at Nisi Prius, where it is a ques
tion of balance of testimony and comparison
of rights and wrongs.. 1lere real unanimity
is impossible, or nearly so, and if the jury i
to be preserved as part of the system, the
fiction of unanimity should be abolished, an
the verdict should be determined avowedl,
as it is usually in fact, by a majority. The
more inteiligent the jury, the more probabl
it is that they will differ in opinion; and the
more honest they are, the more steadily wil
they refuse to sacrifice conscience to conve
nience, and assent, nominally, to a verdic
from which their minds dissent.

‘The comical exhibition in the case of JFilx.
Finney is another startling illustration of thest
truths., The defendant, a solicitor of the higlv
est respectability, had advised the plaintifi
who was his client, not to go into the witness
bex in a divoree suit, in the defence of which
he was acting as his solicitor. A decret
having gone against him, the defendant foun
it necessary to save his commission in the
army by vindicating the character which the
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proceedings in the Divorce Court had dam-
aged.  The solicitor, Mr. Finney, was accord-
ingly made the unlucky scappgoap for this
purpose, and the form in which it was at-
tempted was that of an action against Mr.
Finney for negligence as a solicitor in giving his
client advice not to offer himself as a witness,
which, as it was alleged, was the cause of the
adverse issue of the suit. This, of course,
reopened the whole question, and the pro-
cecdings in the Divorce Cour? were tried over
sgain in the Queen’s Bench. The Lord Chief
Justice put strongly to the jury the point as
to negligence by the defendant, and expressed
his own opinion that it had not been proved.
He then submitted certain questions to the
jury, who retired, and after an absence of
three hours returned and read from a paper
the following finding:

1. That there was a defence as to the charges
of cruelty.

2. That there was not a defence on the ground
of the recriminatory charge of adultery.

3. That the plaintiff did not lose the benefit of
his defenco through the advice of the defendant,
as alleged by the plaintiff,

This obviously amounted virtually to a ver-
dict for the defendant, and was so understood,
but the foreman was proceeding to say some-
thing about damages, when he was interrupted
by the Lord Chief Justice, who said that, as
the finding was substantially a verdict for the
defendant, there could be no damages. The
foreman said that the jury had so understood
it. Then followed this dialogue:

Cocrrury, C. J.—Why you see. gentlemen, the
plaintiff must have a cause of action in order to
recover damages, and, as I told you, he could
ouly recover on the ground that the defendant
gave him the alleged advice, which you have
negatived, so that he cannot upon those findings
be entitled to recover damages,

The foreman said he believed his brethren had
agreed to their findings on the supposition that
they would be enabled to award damages.

Cockpury, C. J.—That would not ba so. The

laintiti’s case consisted of two parts—that he

ad 8 defeuce, and that he lost it by the defen-
dant’s advice. Yon have negatived the latter, so
that he cannot recover.

The sapient jury again retired. During
their absence council submitted that, the find-
ing being a verdict for the defendant, there
was nothing for the jury to consider. The
Judge being of that opinion, the jury were
sent for:

Jockeury, C. J,, addressed them in these terms:
Gentlemen, it has ocenwred te me that I should
not be discharging my duty either to the parties
or to you if I allowed you to retire to reconsider
your verdici without giving you a word of warn-
lu;i:. You have, efter several hours’ consideration,
solemnly recorded your deliberate verdict that, in
your judgment, the defendant did not give the
advice complained of, and which forms the ground
of the action, It seems, however, that some of
you, having found the other issue in favor of the
plaintiff, desire to give him damages; but that

you cannot do. You cannot give damages ngainst
the defendant when you have aequitted him of
that which was the cause of action. Yon have
comne to a conclusion in favour of the defendant.
You cannot, because you ure dizsappointed in your
intention of giving danies to the plaintitt, swerve
from the verdict you have already deltberately
ndnyted and deliberately returned.

The jury, the majority of whom appeared by
their gestures to assent to what was thus said,
consulted among themselves, when one of them
said something about an inconsistency between
their findings,

Cockpeny, 3. J.—There i3 no inconsistency at
all, gentlemen,  Your findings ave perfectly clear
and consistent. You have found that the plain-
Uff had a defence, but that he did not lose it by
the defendant’s fault, But the ground of sction
against the defendant rests partly upon the latter
part of the case, which you have negatived ; and
as you have negatived an essential part of his
case, yuu cannot give him damages.

Again they retired, and after an absence of
half un hour returned with a verdict for the
plaintiff, damages one farthing, to the mingled
amazement and amusement of the whole court.

The report continues:

Cockuury, C. J., after a silence of several mo-
ments, said :—I am afraid that will be an abortive
result, You find for the plaintitf, and you give o
farthing damages,

The Foreman said that was so—that was their
verdict.

Cocrnyry, C. J. (after another pause)—Then do
I understand that you now find the defendant did
give the advice alleged ?

The Foreman.—We do.
given,

Cockpury, C, J. (in a tone somewhat contemp-
tuous)—Why thatis incousistent with your former
finding !

The foreman said that was their finding.

Cockaury, C. J.—You think that the plaintift is
entitled to a verdict but not to damages; that he
has lost his defence through the defendant’s fauit,
but that he has suffered no luss?

The Foreman.—Yes; but we desire to give him
another start in life; a new trial in the world, so
to speak.

Cocxsury, C. J.—I understand you. It is evi-
dently the result of a compromise, and may make
worthless this ten days’ trial. Your former tind-
ings satisfied, I think, the justice of the case.
However such is your verdict.

Here we have an absurd verdict, and a soli-
citor, who is found by the jury, to have been
guilty of no negligence, and in no way in
fault, is muleted in heavy cists, because some
of the jury, with mcre of .eart than brain,
wanted to do a good turn to the plaintiff on s
matter not on issue before tham. What bet-
ter proof could there be than this of the folly
of requiring unanimity in civil causes ?

The Profession will sincerely sympathise
with Mr. Finney. He can certainly obtain a
new trial, but will not the first loss be the
best? The verdict has relieved his profes-
sional reputation from the imputation sought
to be cast upon it by his unworthy client.—
Low Times.

We find that it was
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LAW REPORTERS.

One of these was Sir Cresswell Cresswell,
whose last judicial labours 2s Judge Ordinary
of the newly-estahlished Divorce and Probate
Gourt were of signal service to the country,
aad who kad previously. as a judge of the
court of Common Pleas, commanded the
respect and admiratien of the public and the
profession.  Sir Pdward liall Alderson was
alsn g Queen’s Rench reporier from 1817 to
1922, On tho Northern Cireuit Alderson was
one of the most esteemcd and cfficient juniers
of his day; and who thet raucembers him on
the Luneh will furgetl Lo ready wit, his apt
ilinstrations, and piofound knowledge? A
judze who but the ol day was followed to
the gruve by Lis brethren with unusual marks
of respect, was also a distinguished reporter.
Sir Charles Crompton—to whemn we refer—
was associnted in tne Exchequer reports, first
with Mr. Meeson, aud then with My, Meeson
and Mr. Roscee.  Lord Chief Justice fervis,
one of the acutest Jawyers of his day was
also, when at the bar, for some timea reporter.
Another Chief Justice, when “plain John
Campbell,” yeported-the Nisi Prius rulings of
the great Ellenborough. In after years Camp-
bell could, with pardonabie vanity, refer to
his reports as enhancing the reputation of
Lerd Ellenborough as well as his own.
“When T was a Nisi Prins reporter,” he
writes, in the “Lives of the Lord Chancel-
Tors,” “T had 2 drawer marked ‘Bad law,)
into which 1 threw all the cases which seemed
to me improperly ruled. 1 was flattered to
hear Sir Jaises Mansficld, C. J., say, ‘Who-
cever reads Campbell’s Reports must be aston-
ished to find how uniformnly Lord Eilenbo-
rough's decisions were right” Ay rcjeected
cases, which I had kept as a curiosity, not
maiiciously, were ail burnt in the great fire in
the Temple, when T was Attorney-General.”
— The Reader.

UPPER CANADA REFORTS.

YIEEN'S BEXNCQH.

(Reported by C. Ronsseax. Beq., Q. N Roporter i the Court.)

Mipise v Tue CorvoratioyN of Tue Towxsmip
or Nouwtu FR.’IDERICKSBUQOH.
€ S 20 eb 53, re, 23— Lanitation of aclons.
The Municipal Act sec. 37, providas that actions szainst a
municipal earporation Gurned o aising highwavsmust bo

bre uigint * within three raonths atter tho damages baveo
Deon sustaized™

The plaintil's mxro fell throngh & bridge, and died four
tarathe sfior trn the fujadiss feaived. edd, that the
siaiute bozan to ran from ihe vscirrenso of the accident,

nat from the desth.
{Q- B, ). T, 15653
Appeal frona the County Court of Lennox and
Addington.
Tiis action was brought on the §th of May,
1863, against the Manicipality of North Fre-
dericksburgh, for theloss of the plaintiff ’s mare,

which fell through a hole in a bridge on the
Mobawk Bay road, ou the 27th of November,
18G4, and died on the 23rd of March, 18635,
from the injuries received.

It was objected at the trial that theaction wag
not brought within three months after the da.
mages bad been sustained, according to sectioa
337 of the Municipal Act, Con. Stats. U. C.
ch. 54.

The learned judge beld at the trial, and after-
wards in term, that the threz monihs began o
ren from the death of the mare and no¢ frim
the occurrence of the injury, and that her value
was to be considercd at the timne of her death,
horees haviug rizen considerubly in market valu:
in the interval; and a rule ais? obtxinad to enter
4 nonsuit was discharged.

On these points the defendants eppealed.

Moss. fer the appellants, cited Datterson v. Tie
Great Western R. W. C0.8 U.C. C.D. 89; Furne:
v The Corporation of Branitfurd, 13 G.C,C.P. 104;
Snure v. T'he Great Western B W. Co. 13 U.C.Q.
B. 376 ; Moison v. The Great Weslern K. W. (o.
14 U.C.Q.B. 109; Vunhorn v. The Grand Trunt
R.W. Co. 184.C Q B. 356 ; Brown~. I%he Brock-
ville and Ottawa R. W. €o.20 U. C. Q. B. 202;
Whitehouse v. Fellowes, 10 C. B. N. 8. 784;
Con. Stats. C. ch. 66, sec. S3.

Guwynne, Q.C., contra.-—The statute expressiy
makes defendants responsibie for ** all dumages”
sustained, and this is not carried into effect, if
the astion 1wust be brought before the whole
extent of the injury is known or has been sul-
fered, as the appellants contend for. He cited
Roberts v. Read, 16 Bast. 215; Gillon v. Bod-
dington, Ry. & Moo. 161, S. C. 1 C. & P. 541;
Muyne on Damages, 37.

Hagarty, J., delivered the judgmeat of the
court.

The words of the section are. *and the cor-
poration shall be civilly respensible for all
danages sustained by any person by reason ol
such defanlt,” (4. e., default ia repairing), *but
the action must be brought within three monthe
after the damages bave been susiained.”

The case of Bonomi v. Dackhouse, E. B. & E.
622, relied on in the court below, estabiished,
in the words of the judgmeet of the Exchequer
Chamber, that “no cause of action accrned
from the mere excavation by the defendant in
kis own land, so long as it caused no damage o
the plaintiff; aund that the cause of action did
accrue when the actual damage first occurred.”
E. B. & E. 659; and in the House of Lords,
1B. & S. Am. Ed. 970, 9 H. L. Cas. 503.

In such & case we think the same rule would
apoly, whether the words creating the lumitation
were “ from the accruing of the action,” or. as
in the case in appeal, * after the damages hase
been sustainel.”  No wrongful act was in faci
dane till the damage accrued.

In the case before us, defendants were answar-
able in damages to parties injured by their
neglect to perform a statutadble duty, namely,
the keeping in repair of o bridge. No cnuse of

fAction vests in any person against them for .

damages till an injury is susteined by their de-
fault.  As soon &s the mare was injured by fall-

ing or stepping into the hole in the bridge, the !

plaintiff’s cause of action was complete.

His |
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amages were then sustained, in the words of
o statute. ‘Tho subsequent death of his mare
ag merely an additional evideace of the extent
f his damages, and in our judgment cannot be
eld ¢ o susteining of damage” in the view of
he statute.
Mr. Gwyane, in his ingenious argument, ad-
itted that an action might be brought imnmie-
intely after the accident, and that a recovery
sould be n bar to all future actions, even if it
ere crroneously thought that the .aare would
ompletely recover, and her suhsequent death
7ould give no additional claim.
In a caso like this, there is no question of
hat is calied * continuing damage,” as in the
age of n puisance, or the diversion of a stream
r penning back of water, which from day to
ny is occasioning injury, and for which a fresh
petion may be daily instituted. Yere all con-
pection between the cause and the injury, all
jnjurious action by defendants against the plain-
kiff, ceases from the happening of the accident.
Tho plaintiff has sustained the whole of his
famages; his mave is fatally injured. Thoe
damage is not tho less because he does not knoiw
kts full extent. or because (if he sue before her
eath) his witnesses may not speak with cer-
ainty as to the fatal character of tho ivjury,
r because other witnesses for defendants may
eclare that sho will recover, and regain all her
ormer vigour and usefulness.

It seems to us & misconception to speak of the

eath of the mare, at an interval of three, six,

or nine months after the accident, as the ¢ sus-
taining of the damage” mentioned in the act.

Itis quite true that requiring the action to be
lorought within three months from ths cnuse of
action may create more difficulty in duly proving
the proper measure of damage. This cannot be
avoided. Itis a difficulty occurring in numer-
‘'ous ¢cases ; for assault and battery, injuries (not
fatal) in public conveyances, &c. Contradictory
tastimony is frequently adduced as to the tem-
porary or permanent character of the alleged
injury; but the damage, be it small or grest,
bus been sustained by the plaintiff as egainst
[ie defendants by the occurrence of the unlaw-
ifal act of commission or omission. However
difficult t» prove, it has been sustained; the
ieffects of -the injury may be developing them-
selves very slowly, and perhaps obscurely.

i If the view of the court below be law, it will
deprive municipalities of the sr ~ial protection
given them by the statute, and « .end the period
of iimitation indefinitely uatit three months
after, ot the default causing the inyury, but the
jultimate development of its effects by the death
lof the person or animal the subject of such
injury.

We think the appeal must be allow>d, and the
;7ule to cnter o nonsuit, on the leave reserved,
‘be made absolute.

§t is not necessary to discuss the question of
walae.

Appeal allowed.

COMMON PLEAS.

(Reported by 8. J. VANKOUGHNET, Esq., M.A., Barvjster-
atl-Lew, and Jeporter io the Quurt.)

BABNES ET AL. v. Cox.

Certiorari—Issue, but nondelivery bofire judyment entered—
Procedendo— Practice.

A certiorari must not, merely have been Issued, but defivered
to the proper ofiicer. beforo the cutry of finul judgment,
or, after intetlocutory judginent, befors the jury fiave been
gwarn on the aseessient of damazes; otherwise, % proce-
dendo will be ordered t9 issue; apd that, too, though the
rezord has been returned and filed in the court abuve,

In this case the certiorari, which had been wsued several
d1ys defore, was not delivered to the judgo o the Couuty
Court until the day after the entry or fiual judgment ned
fasue of ji fu. thereunder:

Held, that the writ, in obedionce to which the prec-edings
had been returned and filed in this court, was too lite 32
?s exeention, and w procedendo was thereupon ordered to

83e.

An application madoe to thoe judge of the court beiow to st
a-ide the fizal judgment on the ground that the clain: w.s
unliquidaled in its nature, had been refused bezausy. hav-
i0g cotnplicd with the ceraorary, he had o longer juris-
dict:on in tho cause: -

Iell. on a similar contention hers, and that the judgmant,
though signed as a final judgaent, ought to have Lreu
interlocutory only, and that the certiorars had. therefore,
Leen served in time, that this question cosld not by
cnquired into on the application before the court, aod
that tho subject matter of the suit being within the juris-
diction of the judge of the court below, his judgment conhl
not ba reviewed on the prozeeding Lefore this court; bur,

Semble, that if it appeared on the face of the record titatthe
judguent was finsl when it onght te have been interl--
cutory merely, this mght be taken adrantage of by writ
of error.

Serble, that any proceodings in thoe court velow aftes ro-
moval of the cause into this court could: not bo sustsined,
tlhe effect of the certivrar being to suspend all proceedings
there.

ITeld, also. that after the return of the record, &e., uunder
the proczdendo, to the court below, the judge there had
powar o set aside tho judgment aud let defendant in,
upon tering, to plead

Semble, that the more satisfactory conrse for the judcein
tho court below to have pursacd would have heen. instend
of striking out dofendant’s pless n3 inappiicablo to 1o
declaraion, to have allowed plaintiffs to demur, and thus
have given dofeddant an opportunity of appealing to this
ceurt in caso of 8 decision in favour of the demucrer.

{C. P, . T, 1566}

In Trinity Term last, C. S. Patéerson, on behalf
of defendant Cox, moved for a rule for & writ of
prohibition,_to be addressed to the Judge of the
County Court of the connty of Wentworth, to pro-
hibit the further prosecntion in thut court of a suit
wherein Barnes and Wilson were plaintiffs and
Cox defendant, and the further proceeding upon
an exccuticn issued in said suit, on the groun-i
that the said suit had been removed by certiorari
into this court The rule was moved on reading
the affidavits and papers filed in chambers and
re-filed on this application.

At the same time, R. Martin, for the plaintifls
Barnes and Wilson, moved & rule to quash the
certivrari issued, and for & writ of proccdendo,
addressed to the County Court Judge of the
county of Wentworth, commanding the judge
and court to proceed in tho suit of Barnes et al.
agaivst Cox, wherein the judgment and proceed-
ings had been under said writ removed from such
court to this court.

From the affidavits and pagersfiled itappeaved,
that the snit had been commenced on Jxnuary
12th, 1865, by plictiffs issuing a writ out of the
County Court of the connty of Wentworth agaiust
defendant, who centered anappearance thereto by
M. C. Cameron, of Goderich, as his attorney:
that on the 23rd day of the szid month of Jauu-
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ary & declaration had been filed and served on
defendant’s attorney in ‘the cause, and that the
defendant had duly filed and served certain pleas
to this declaralion.

On application to the judge of the County
Court of the county of Wentworth these pleas
were, on the 17th of February, 1865, ordered to
be struck out, on the ground that the pleas were
not applicable to the cause of action set out in
the decluration.

On the 23rd of February the defendant ob-
tnined & writ of certiorari addressed to the judge
of the County Court to return the proceedings in
the cause into the Court of Common Pleas.

On the 27th February the plaintiffs sigued judg-
ment against defendant for $202 71 dawages, and
$12 92 costs, and thereupon issued execution for
damages and costs, and placed the same in the
hands of the Sheriff of Huron and Bruce. This
writ was subsequently returned, and a writ
agninst lands placed in the sheriff’s; hands,
where it still remains.

When the pleas were set aside defendant was
allowed six days further time to plead before
plantiffs should be at liberty to sign judgment.

The writ of certiorari was delivered to the
County Judge of the county of Wentworth, on
the 28th February, and he returned the procecd-
ings into this court on the 8th March following.

On the 10th March the defendant applied for
& summons in the County Court to set aside the
Jwlgment, execution 2nd all subsequent proceed-
gs with costs, on the ground that the judgment
was signed after the issue of the certiorari re-
moving the cause; aund that a final judgment
cvuld not bave been properly sigued in the
cause, as it was signed as if the demand of plain-
tills had been for liquidated damages, whereas
the claim was an ubliguidated one, and final
Judgment could be signed thercon; or, why pro-
ceedings should not be stayed until term; or,
why such other relief should not be granted ss
to the judge might seem meet.

The judge refused to grant this summons on
the ground that he had raturned the papers in
the original cause into this court, and had no
further jurisdiction over the same.

"The plaintiff’s attoroey stated thatthe 17th of
August was the first day on which he had ve-
ctived iutimation or notice that any proceedings
bad beeun taken to remove the cause from the
County ‘Court into this court.

The parties were heard on both motionsin the
first instance.

£2. Martin, for plaintiffs,.=The proceedings in
the court below wero quite regalar and proper.
The certiorari, not baving been delivered until
afier judginent entered and execution issuced in
the court below, proceedings under it were irre-
gular and inoperative, and the writ ought not to
have been obeyed.  The plaintid’s attorney bad
Do notice of the writ, and proceceed in good faith
sud wok further proceedings in ignorauce of
what the defendant was doing in this respect.
Tue defendant was guilty of lackes with respect
to the certiorari, as well asin pot taking steps to
put in his defence in the court below within the
7imo given kim for that purpose: Rex v. Sefon,
7 Tern Reports, 873. The proceedings teken by
de’‘endant are in effect asking the court to ra-
verse the judgment of the judge in the County

Court, without appealing from such judgmente
bringing & writ of error. There is no doubt tha
the County Court had jurisdiction in the matter,
and even if the judge was wrong in any decisio
he had made, the court would not grant a probi.
bition : it is only in cases where itclearly appears
the inferior courts have no jurisdiction the probi.
bition will go: Kemp v. Balne, 8 Jur. 619, S. (.
1D. & L. 885; Foxv. Veale, 8 M. & W. 12¢;
Toft v. Rayner, 5 C. B. 1625 Thomas v. Inghar,
14 Q. B. 710. He also cited, Re Bowen, 21 L,
J., Q. B.10; Hollis v. Palmer, 2 Bing. N. ¢
713; ZIlodgins v. Hancock, 14 M. & W. 120,
Chapple v. Durston, 1 C. & J. 1; Josepk v. Henry,
119 L. J. Q. B. 369; Siddall v. Gibson, 17 U. (.
Q. B. 98; Ellis v. Webb, 8 C. B. 614,

C. Patterson, contra.—The writ of certioran
was issued before judgment was signed in th
court below, and the judge having returned the
record and proceedings in the court below, m
farther proceedings could properly be taken in
that court. The judgment sigced in the counrt
below is really an lnterlocutory judgment, though
eatered as a final judgment, and therefore tke
certiorari was served before final judgment in the
court below. The judgment in the court belos
ought to be treated Lere as an interlocutory
judgment only.

The court may order a certiorari after judg.
ment: Grocnvelt v. Burwell, 1 Salk, 263 ; Benn
v. Greatwood, 6 Scott, 891; Ch. Pr. 10 ed. 942;
Tidd’s Pr. 8 ed. 401.

Ricuarvs, C.J., delivered the judgment of the
court.

The 43rd of Elizabeth, cap. 5, seems to haw
been framed for the purpose of preventing delsy
by the issuing of the certiorari; also to prevent
defendants, having learned the evidence sgainst
them, from providing themselves with false wit
nesses to rebut it. By that statute the judge o
other officer of the inferior court, to whom the
writ is delivered, is to proceed to try the cause,
unless the writ be delivered before the jurs,
which is to try the cause, have appeared, and
one of them has been sworn.

The statate of 21 James 1., cap. 23, scems to
bave been passed for farthering the object of the
statute of Llizabeth, and is entitled, ¢ An Actfa
avoiding of vexatious delays czused by removing
actions and suits out of inferior courts.” The
second section provides that the judge, to whon
the writ is directed, shall proceed with the caus
as though no such writ was sued forth or deliv-
ered to him unless the writ was delivered before
issue or demurrer joined, so as tho said issue
or demurrer be not joined within six weeks nest
after the arrest or appearance of the defendant
to the action. :

There have been mauny decisions as to the
practice to be pursued in relation to the removsl
of suits pending in inferior courts in Eugland,
and the result of these decisions scems to be
that, in 21l cases where it is intended to bave
the subject matter of the suit disposed of in ths
souzt above, it is necessary that the writ shouid
be delivered to the judge of the iuferior court
before the judgment is entered in that court, and,
when interlocutory judgment has been signedand
the jury sworn, if the writ has not been delivered
to the officer before the jury is sworn, a proce
dendo is awsvded.
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Ta Patterson’s Practice, (page 1185) it is
‘stated, in relation to the certiorar:, ¢ It must be
issued before judgment and delivered to the
judge before any of the jury are sworn in the
cause. ¥ ¥ ¥ % Tf delivered after the time
a procedendo will issue, although the record has
.been filed in the court above. * % ¥ In case
lof & judgment by default, if the writ is not de-
Jivered until after the jury have assessed the
‘domages on the writ of enquiry, the court will
iaward & procedendo.” The cases referred to as
‘authority for these propositions are, Foz v. Sefon,
7 T. R. 373; Laverack v. Bean, 8 M. & W. 62;
Smitk v. Sterling, 3 Dowl. 609.

In Chitty's Archibold’s Practice (it. 8 ed. p.
'1153) it is laid down to the same effect.

In Jox v. Veale, 9 M. & W. p. 129, Baron
Parke said: The general rale i3, that proceedings
ininferior courts cannot be removed by certiorari
after judgment, * ¥ % for suppose the re-
cord removed, what is the court above to dowith
it, further than for the purpose of exocution:
there is no power reserved to them by this act to
aiter the judgment.”

In Zawes v. Hutchison, 3 Dowl. Prac. Cases,
506, the same learned judge, Baroa Barke, at p.
508, said: ¢ The act (21 Jac. I.) restricts the
removal of a cause to any time before judgment.
After judgment it can snly be removed by writ
of error. Wo have no power, thercfore, except
for the purpose of enforcing execution under the
:act, to remove the proceedings after judgment,
except by certiorari with & writ of error.”

In Kemp v. Balne, 1 D. & L. 885, and reported
more at length in 8 Jurist, 619, many of the de-
cided cases were referred to; and Williams, J.,
in giving judgment, eaid: I am, however, not
satisfied that there is authority to recognize the
power to issue a certiorari after judgment for the
purpose of removing the record of an inferior
court into this; and I find a judge of profound
legal learning, extensive knowledge, judicial
mind, and habitual caution, Mr. Justice Hol-
7oyd, in the case of Walker v. Gann, 7 D. & R.
769, using these words: ¢I think it 2 sound and
‘general rule, that & cause shall not bo removed
from an inferior jurisdiction, after judgment has
been signed there;” and I have no reason to dis-
sent from thai exposition of the general rule. If
it were otherwise, it would bo a compendious
ode of re-trying proceedings in the court be-
low, & new receipt for sitting in judgment on the
decisions of a court of competent jurisdiction
over the subject matter. The suit was plainly
coram judice there. ¥ * * It appers to me,
therefore, in & matter of acknowledged jurisdic-
tian io an inferior court, that, unless we wish to
cstablish & precedent to exsmine the regulerity
of proceedings below, and to overturn the aucient
sud wholesome rule, the certiorari cannot issne."

.In Laverack v. Bean, 3 M. & W. 62, the mar-
ginal note states, * If the judge of an ioferior
Court of Record receives a certiorari after the
time limited by 21 Jac. 1. ch. 28, scc. 2, a pro-
cedendo will issue, and that, although in the
meantime the record has been filed in the court
-zbove.”

In giving judgment, Baron Parke said: * The
record under the circumstances of ‘tbe case was
irregularly on the file, and may therefore go down
again to the inferior court. Asto the other point,

this is clearly a case falling precisely within the
words of the 21 Jac. I, and the officer having
been a wrong doer in receiving a writ is now to
be corrected by the court. He would otherwise
hiava it in his power to neutralize the statute alto-
gether.”

Ia the argument an attempt was made to dis-
tinguish this from the decided cases, on the
ground that the certiorari was issued before the
Judgment was enfered in the court below, through
the writ was not served on or delivered to the
judge until after such entry. This distinction
appears to be untenable, for the judge of the
court below would be compelled to return the re-
cord as it stovd in his court when the writ was
delivered to him, and a defendant might obtain
A writ at a time when it could properly issue,
and .hen purposely delay serving it until he
shorid see whether the judgment of the courc
be'uw satisfied him or not. The reasoniug in ali
the cases scems to apply to the time the writ is
delivered to the judge of thu court below, and as
the judgment was signed. in this case befors the
writ was delivered, the cases are against the
record being retained in this court.

Another grouud taken ou the argumcut was,
that although the judgment entered in the court
below is entered as a final judgment, it ig pro-
perly, only an interlocutory judgment. If on the
face of the record this is shown, it perhaps may
be taken edvantage of by a writ of error; but
this is not the proceeding now before us. The
whole subject matter of the plaintiffs’ claim in
the suit is clearly within the jurisdiction of the
County Court, and if the learned judge of that
court has decided wrong in the matter, asto
which we aro at present in no position to express
an opinion, bis judgment canmnot be reviewed
here on these proceedings.

We are, therefore, of opinion that the record
should be returned to the court below, and thag
8 procedendo should issue.

As to the procceding, if any, in the court
below, after the record, &c., were transmitied
here, it scems difficult to sustain them, because
when the writ lies, it has the effect of suspend-
ing all proceedings ia tho sction in tho court
Lbelow. If the judge of that court reccived the
writ and trausmitted the record to this court, I
do not seo how proceedings in that court suose-
quent thereto can properly be recognized there.

After the record goes back to the court below
I think the judge has the power of setting aside
the proceedings, and letting the defendant in to
plead upon terms. .

The peculiar mapner in which the plaintiffs
framed their declaration was undoubtedly calcu-
lated to lead the defendant into the difficulty
which arose in relation to the pleas which he
filed, and without expressing 2oy decided opinivn
on the views entertsined on the subject by the
learned judge of the County Court, I think the
most satisfactory course would have been to have
sllowed the plaintiffs to beve demurred to tic
pleas ratber than to have struck them out.

If the demurrer had been decided in favour of
tho plaintiffs, then, the defendant could have ap-
pealed; but in striking out the pleas there was
Bo modo of correcting the decision of the learn-d
Jjudgo if it was erroneous, but by taking the cuse
into the superior court.
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The learned judge, who in-chambers ordered
the certiorari, probably thought, under the facts,
that the case would be more satisfactorily dis-
posed of in the superior court; but inasmuch as
there was delay in not delivering tho writ in due
time, we think, as already stated, the case is not
properly before us.

Ou an application to the court'below the de-
fendant may shew circumstances to satisty the
Jjudge why the delivery of the writ was delayed,
aud may account for any other geeming laches
In that event, the judge, I kave no doubt, can
get aside the judgment and all subsequent pro-
ceedings thereto, and let the party in to defend
on such terms as he may consider just.

Rule accordingly.

COMMON LAW CHAMBERS.

(Reported by HENRY O°Bri:n, EsQ., Barrisler-at-Law.)

Parrerson v. McCoriua ET AL.
Irregularity—Moving against declaration filed or served—
LPractice—Delcy.

Cn an application to set aside the service of a declaration on
tho ground that no copy of the writ of summons had been
served on defendant, it was Aeld that the application was
wrong, as it should have been to set aside the declaration
Jiled, for this is the first proceeding, and that being set
aside the service falls with is.

Quare, 83 to delay in mekicg the application.

[Chambers, Oct. 23rd, 1865.]

This was an application to setaside the service
of a declaration on Robert Mercer, one of the
defendants, because no copy of the writ of sum-
mons or any process in the cause had been served
on him or had come to his knowledge.

J. B. Read shewed cause, and said if even the
facts were 8o, the irregunlarity was notin the ger-
vice of the declaration, but in the filing of it, and
that the first proceediog in such & case should ba
attacked, but as it bad nrot been, the summons
should be discharged.

Carroll supported the summons.

Apax Winsox, J.—RBy the Common Law Pro-
cedure Act, s. 56, the plaintiff must file a decla~
ration with a notice to plead in e¢ight days. By
s. 61 the service of all papers and proceedings
subsequent to the writ must be made upon the
defencdant or his attorney according to the estab-
lished practice.

The established practice by our Rules of Court
(and sce also 8. 91 of the Common Law Proce-
dure Act) is that a copy of every declaration
shall be served upon the opposite party.

The really objectionable proceeding taken here
is that the plaintiff has filed & declaration with-
out having first served the defendant with a
copy of the writ of summons upon which the
declaration is founded.

. The defendant should therefore have applied
to cet aside the declaration filed, and not merely
the service of it, for whilet the original one
which is filed remains, another copy of it may be
served, whereas if the one served be set aside,
tho service falls with it. It is very likely also
that when the declaration was served on this
defendant on the 12th of October, and ths
Jjudge’s summons to set aside the proceedings
wag sued out on the 17th of this month, but not
served until the 20th, that the delay bas been
rather too long. The summons was grsnted in

Toronto, and was served here, why then shot
the delay before the service was made hay
taken place? Was it made within a reasonaiy
time? The time for pleading had expired on i
19th, the day before the summons wus served.

Summons discharged, with costs,

In e MaTTER OF B, C. Davy, GeNT., Oxg, &

Tazxation of atlorney’s bili—One-sixth™of amount strurl
partly composed of sheriff’s and wilness fees which k]
been paid by the client—Costs of taxation.

In a bill rendered by an attorney and referred to the Mac)
for taxation, he is not to take into consideration—in 4|
termining whether one-sixth has been taxed off the ¥
o as to make the attorney pay the costs of the refere:
jtoms which are not properly taxable items, such ass
rifl’s fees nnd witness fees, &c., not actually to be repu]
to the attorooy nor a part of his claim.

[Chambers, Oct. 4th, 1865)

A summons was obtained by Mr. Davy, «
attorney of the Couri, on the 24th of Augus
last, calling on John Foulds ‘and Jonathe]
1lodgson to shew cause why the taxation of t:
bills of costs in this matter should not be revis
and the Master directed not to take into consiy
eration the sheriff’s fees and witnesses’ feesi
the said bills charged in calculating whether ¢
not one-sixth has been taken off the bills, on tk
grounds—

1. That the amount of the sheriff’s fees ai!
witnesses feeg are not taxable items, and shou!)
have been struck out of the bills instead d
being taxed off.

2. That if the items are taxable they shout
havo been allowed in the bills, and credit shoul
have been givea for them instead of taxing ther
off.
3. That if the iterns wers taxable and wex
properly taxed off they should not have ben
taken into consideration in ascertaining whethe
or not one-sixth-was taken off.

And why the sum of $75, the amount of th
bill of costs filed by the said Davy, being tht
amount paid by Lim to Mr. Draper as Commix
siuner’s fecs, should not be set off and deducte
from the amount found due to Foulds and Hodg
son by the Master in his report.

There were geveral suits, and a bill of costsi:
each suit was made up and taxed. The tow
amount made up by the attorney on all thebil:
and claimed apparently by him was... $1069 &
The amount allowed on taxation by

the Master WaS..ceee cecvreversescneeee 778 X
Making a deduction of eceeeeceevennnnees S290 &

Or more than one-sixth of the apparent smouut
claimed.

J. B, Read sbewed cause.
Jokn Patterson coutra.

Avax WiLsox, J.—NMr. Davy represented, aal
it is not disputed, that in making up theso bus
he included in each one tho total of the gros
costs, which wes payable by the defendant o
debtor—that is, witnesses fees, sheriff ’s charges,
and his owa personal claim as attorney—-and
that bis intention was to shew to his clients how
the matter actually stood, and not to make the
amount of these ‘tems any portion of his demsad.

The witnesses’ feeg 8o included swmounted to
$56 34, the sheriff’s fees on executions to $6?
35, and the sherifi’s fees on attachments to §3i
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80. The first two of these items were, while
charged as it were on one side of the account,
counterbalanced by credits on the other side, so
that they did not influence the balance or real
amount claimed in any way whatever,

The last item of $57 30 had not been so
eredited, but &s Mr. Davy says this arose purely
from mistake.

The sheriff bad in fact deducted his own fees
when he paid mon: v to M Davy on the writs
for bis client,%am the clients themselves bhad
paid the witnesses’ fees. If these items, amount-
ing to $175 99, be struck out from the attorney’s
nominal claim of $1069 80, there will remain
&893 81 as the attorney’s proper demand.

Then if the amount allowed to the attorney of
8778 90 Le deducted, there will remain the sum
of $114 91 as the fair and proper deduction from
the attorney’s proper demand.

But this demand is not go much as the one-
sixth of the attorney’s bill, and therefore he
ought not to pay the costs of. the reference, if
these three items were not properly taxable
items, and if they should bave Leen struck out
of the bill gltogether, and not have been taxed
off and computed as & part of the sixth against
the attorney. And I think they werenota charge
to be made against the client or against any one.
They were not, as Bayley, B., said in Woollison
~. Iodgson, 2 Dowl. 361, «‘part of the bill with
the view of ascertaining what is due on taxa-
tion.”’

The attorney would certainly not have been
sllowed to add the amount of the sheriff’s fees
for the purpose of increasing the amount of his
bill, and so to require o higher sum for a sixth
than it would be if the bill were without such
iterss, though he probably might have included
the amount paid to him by bis client for wit-
nesses’ fees, but certainly not the sheriff’s fees,
which had never passed through his hands at all.
The case of Hays v. Tvotter, 5 B. & Ad. 1106
ghews this, and if he would not have been sllowed
to have added them to bis bill as taxable items,
they should not have been treated as taxable
items as against himself, particularly under the
tircumstances which have been explained.

The order will therefore be that the Master
shall not compute the above items for sheriff’s
end witnesses fees as any portion of the de-
ductions made on taxation, but that these
items ghall be entirely struck out of the bill,
sod that the item of 375 shall be allowed to be
sdded to the plaintiff’s bill subject to taxaticn
by the Master.

Order accordingly.

BUCHANAN V. BETTES ET AL.

Ejrelment—Netice linmiting defence—~Time for making up
Sssur—Amending tesue book served—Using papers filed on
Jermer application. -

Hod, 1. Following Grimshawe v. White, 12 T. €. C. . 571,
that when defendant enters an appearance, whoreupon
pl=intiff makes up and serves bis issuo book and wotice
of trisl, but defendant, within four days, limits his de-
fance to part of Jands, the notice of .trial is irregular, and
that the issue book cannot bs amended by adding the
limited defence, without prejudice to the notico of trial.

When a summons is dravwn up oun reading papers filed,
Ppers which are filed on a former application and re-filed
on thesubsequent application mayberead, though not re-
furred to as papers filed on former application,
{Cbambers, Oct. 6tb, 1565.]

This was an action of ejectment, to which the
defendants entered an appearance on the 21st of
September. Afterwards, on the 29th of Sep-
tember, the defendants served a notico limiting
their defence to a part of the premises, and
served the plaintiff’s attorney with such notico
on the same day.

In the meantime, hbowever, on the 27th of
September, the plaintiff’s attorney made up and
delivered the issue, and served notice of trial on
the defendant’s attorney. The piaiutiff’s attor-
ney finding that after he had made up and
delivered the issue bool and served the notice
of trial, the defendants had limited their defence
by a service of notice to that effect, applied for
and obtained a judge’s summens calling upon
the defendants to shew cause why he should nnt
be at liberty to amend the issuo delivered, by
adding to it the defendants’ notice limiting their
defence, and why such amendment should not be
allowed without prejudice to the notice of trial
which had been served.

There was some misunderstanding on the ro-
turn of the summons on the part of the attor-
neys : the defendants’ attorney did not sce the
plaintiff’s attorney in chambers, and he left the
summons with a gentleman in chembers to have
it enlarged; and the plaintiff’'s attorncy not
finding the defendant’s attorney present, moved
for the order and obtained it.

The agent of the defendants’ altorney now
moved to rescind the order 8o made on several
grounds, but chiefly because it could not ov
should not have been made to confirm a proceed-
ing—the issue delivered—which had been de-
livered before the four days had expired which
are allowed to the defendants after their appear-
ence within which to limit their defence, and
before the defence was afterwards duly limited
had been actually served; and if the order be
not rescinded, theun to postpore the trial in con-
sequence of the absence of a material witness,

J. A. Boyd shewed cause.—IHe took se-
veral objections; but as to the principal part,
the propriety and regularity of the order which
had been made, he referred to Cole on. Eject-
ment, 134, and Grimskawe v. White, 12 U.C.C.P.
521.

James Bealy contra, referred to the eame
authorities, and to secs. 16 & 29 of the Eject-
ment Act. -

Apax Wirson, J.—It is certainly laid down
in Cole on Ejectment that the issue may
be mnde up and delivered and notice of
trial served without waiting for the notice
limiting the defence or for the expiry of
tho four days allowed for the service of such
notice, and’ that the judge will allow the issue
afiterwards to be amended by adding the limited
defence, when it is served without prejudice to
the notice of trial which has been given. Grim-
shaie v. While is precisely in point, and decides
that the course is irregular, and it contains all
that can be said on the question.

In the 11th Ed. Chit. Prac. 1028, that is algo
enid to be the practice, and there cen be no
doubt thst it is in accordance with the spirit of
the act that the issue shall not s made up until
the issue be complete. .

The practice referred to in Cole on Ejectment,
though referred to in Grimshawe v. White, is not
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adopted a8 containing a correct exposition of the
practice.

1 think, when a summons is drawn up on read-
ing papers filed, that papers which were filea on
8 former application and have been filed again
on the new upplication, may be read as papers
filed on the application, although they are not
referred to as papers which were used or filed
on the former application; and I think the
former order must be set aside as having
been granted (the same having been opposed as
before mentioned) contrary to law and the prac-
tice of this court.

Order accordingly, but, under the circum-
stances, without costs.

MoNTGOMERY v. BROWN ET AL.
Ejectment—Judgment signed too soon—Compulation of time

In compuling the sixteen days allowed to s defendant to
appear to & writ of cjectment tho day of eervice is to be
excluded. Whero, thorefore, a8 writ was served on the
14th of September. and judgment was signed for mon-
appearance on the 30th following, tho judgment was set
aside with costs—the judzment having been signed in the
fuce of Scott v. Dickson, 1 Pr. Rep. 366, which was followed
in this case and approved of.

[Chambers, Oct. 10th, 1865.]

The defendants obteined a summons calling
on the plaintiff to show cause why the judgment
in this action (of ejectment), so far as it relates
to Joseph Parr, one of the defendants, should
not be set aside with costs, on the ground that
it is irregular and void, and was signed before
the time allowed for entering an appearance had
expired.

Robert A. Harrison shewed cause.—The ser-
vice of the writ of summons was mads on the
14th, and the judgment was sigued on the 30th
of September. The question, therefore, is,
-whether the defendant had or bad not the whole
of the 30th on which to enter his appearance.
If he had, the judgment was signed too soon;
if he bad not that day, the judgmentis regular.
The statute does not provide how the sixteen
days after service of the writ are to be com-
puted. One day should, therefore, be inclusive
and the other exclusive: the defendant should
not have both days reckoned exclusively : Eject.
Act, sec. 2; form of writ, p. 319 of the Con.
Statutes U. C. ; C. L. P. Act, sec. 342; Harr.
C. L. P. Act, 665; Ridout v. Orr, 4 U. C.
L. J. 87; Cameron v. Cameron, 4 U. C.
L. J. 114; Moore v. Grand ZTrunk Railway
Co. 4. C. L. J. 20; Scott v. Dickson, 1 Pr.
Rep. 866; Rowbderry v. Morgan, 9 Exch. 730;
Young v. Liggon, 6 M. & W. 49; Castle v. Bur-
dit¢, 3 T. R. 623; Ez paric Fallon, 5 T. R. 283,

Blevins supported the summons.—The case
of Scott v. Dickson decides this question. The
writ varies from the statate in the expression as
to time. The writ commands the defendant to
appear ¢ within sixteen days of the service
hereof.” The second section of the act requires
the appearance to be ¢ within sixteen days after
gervice.”

The two expressions may, therefore, be con-
sidered as equivalent. This being so, Scott v.
Dickson has determined under the former statute
relating to ejectment, which provided for the
appeerance of tho defendant within sixteen days

of the service, that the day of servico was not
to be reckoned as one of these days. The judg-
ment therefore was in this case signed too soon.

Apan WiLsoN, J.—The provision of the C.L.P.
Act thet, unless otherwiee expressed, the first and
last days of the periods of time limited by this
act, or by any rules or orders of court for the
regulation of practice, shall bo inclusive, which
is the old enactment taken from the 2 Geo. 1V.
cap. 1, might have been a vegry good rule for
the courts and judges to heve taken for their
guidance in determining what the computation
of time should have been in cases unprovided for,
other than those referred to in the statute—if
they possessedgthe power to do so, which I am
by no means clear that they had—for the exclu-
sion of the first day scems rather to be the effact
or construction of the law.

Sir John Robinson, who gave the judgment in
Scott v. Dickson, was quite clear upon, the au-
thority of ex parle Fuallon, and auother case
which he referred to, that the day of service
was not to be reckoned according to the genera}
rule of law.

In ez parte Fallon the annuity was granted on
the Gth of June, and the memorial of it was
enrolled »n the 26th of the same month. The
statute required that it should be enrolled
“yithin twenty days of the execution;” and
Lord Kenyon, C. J., said, *It would be straiu-
ing the words to construe the twenty days a!l
inclusively. Suppose the direction of the act
had been to enrol within one day after the
granting of the annuity, could it be pretended
that that meant the same as if it was said that it
should be done oun the same day on which the act
was-done. If not, neither can it be construed
inclusively where a greater number of days is
allowed.”

In Castle v. Burditt, the notice of action was
gerved on the 28th of April, and the writ was
sued out on the 28th of May. The statute pro-
vided that no writ should be sued out until one
calendar month nezt after notice in Writing had
been. delivered, &e., and it was contended the
full calendar month had not been given, for the
writ should not have been sued out until the
29th of May.

But the court eaid, when the time is to be
computed from an act done, the day when such
act was done was to be included.

The act done here referred to, was the service
of the notice, which was on the 28th of April;
and as that day was beld to be included, the
28th of May was to be excluded, and the writ
had not been sued out too soon.

This last case is clearly overrnled by Young
v. Higgon, 6 M. & W. 49, so that the writ was
sued out too soon according to the later authori-
ties. Alderson, B., said, ¢ Where there is given
to a party & certain spaco of time to do some
act, which space of time is included between
two other acts to be done by another person,
both the days of doing those acts ought to bo
exciuded, in order to insure to him the whole
of that space of time.” And Parke, B., said,
¢ Reduce the time to one day and then see what
hardship and inconvenience must cnsue if the
principle I have stated is not adopted.”
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i find it also laid down in other cases, that
where o party is allowed so many days for him
to do an act, the first day is exclusive and the
last inclusive; and also that where s party is
allowed as many days within which to do an act,
or so many days after an event, the first day
shall also be excluded from the computation:
Williams v. Burgess, 12 A. & E. 635; Reg. v.
The Justices of Middlesex, 7 Jur. 896 ; Robinson
v. Waddington, 138 Jur. 637 ; The Mercantile
Marine Ins. Co. v. Tytherington,11 Jur. N. S. 62.

I am of opinion, therefore, that as the defen-
dant was allowed by the statute sixteen days
within which to appear after the service of the
writ, or of the service of the writ, that he must
bo allowed the full sixteen days within which to
sppear, and that the day of service of the writ,
which wag the 14th of September, must be ex-
cluded in the computation of these days. The
last day for his appearance, therefore, expired
on the 30th of Septembor ; but as the judgment
was signed on that day against the defendant
for not appearing, it was signed one day too
goon, and must, therefore, be set aside.

I fully adopt the decision of Sir John Robin-
son, in the case of Scoit v. Dickson, before
referred to; for certainly if one day after ser-
vice would exclude the day of service, sixteen
days after the service must also exclude it.

I must also give to the defendant the costs of
the application, because the case just referred to
was a decision against the plaintiff when he signed
bis judgment, and becouse the general rule of
computation in law is against him also; and bis
act was intended to deprive the defendant of a
clear right which he possessed, and has com-
pelled the defendant to incur expense and trouble
in asserting and recovering his rights,

Order setting aside judgment with costs.

GALLAGHER V. BATHIE,

Division Courts—Sec. 61 D. C. Act (C. S. U. C. cap. 19—
Cerliorari.

After tho hearing of & cause has been proceeded with before
the judge, though no jury is sworn, it is too late to serve
8 writ of certiorari.,

Acause washeard and evidenco taken therein, and judgment
was postponed to boe given at tho clerk’s office on a future
dey. Afterwards, and before thas day, a writ of certiorari
was served.

Iedd, too late, 2nd a procedendo was awarded.

[Chambers, January 26th, 1866.]

The plaintiff, in three actions in the Seventh
Division Court in the county of Simcoe against
tho same defendant, obtained a summons calling
oe the defendant Edward Bathie to shew cause
why the order made on his application in the
8aid suits, for writs of certiorar: to remove them
into the Court of Queen’s Bench, and the writs of
certiorars issued on the said order, should not be
severully quashed and set aside, and writs of
procedendo awarded on the grounds,

1. That the trials of the said causes in the
Division Court had been proceeded with and the
evidence on both sides taken by the judge of the
Division Court, before the order was made, or
the writs of certiorari served.

2. That the writs of certiorari were not, nor
was either of thom, served upon the judge of the

Division Court until he had given his judgment
and decision upon the causes or plaints re-
spectively. .

3. ''hat the writs of certiorari were issued and
served, contrary to the statute in that bebalf.
Or why one or more of the writs of certiorari
should not be quashed and set aside, and a writ
or writs of procedendo awarded on all or any of
the grounds above meationed, and on the further
ground that the defendant Edward Bothio had
not entered an appearance in this court in the
causes removed thereto, although the said writs
of certiorari and the returns thereto had been
duly filed. Or why such other order should not
be made therein, and as to the costs of the apnli-
cation as to the judge might scem proper.

It was 'shewn that the judge of the County
Court of the county of Simcoe, as judge of the
said Division Court, had returned the several
writs of cereiorari. That before the coming of
the said writs to him, the said causes were at
the said court heard and tried, and after the
hearing thereof, and of the evidence on behalf of
the plaintiff and of Edward Bathie (Jobn Bathie
not having been served and mot appearing),
judgment was postponed, pursuant to the stat-
ute, to be given en the 20th November, at the
office of the clerk of the court in Mulmur. That
afterwards, and before the coming of the writs,
that is to say, on the 13th November, the judg-
ment in the causes was given in writing, and
mailed to the address of the clerk of the court,
according to the rules of practice in that behalf,
to be read to the parties. Thattheclerk entered
the same in tbe Procedure Book of the court, as
follows:

4 20th November, 1865. Judgment for
plaintiffecccee v vvviiis eienieee ... 874 19
¢ And costs to be paid in thirty days... 9 81

(The claim in one 8uit.)...cceesree ... $83 99

That the said writs were served on the deputy
Jjudge of the County Court (before whom the said
causes were tried, and who gave judgment
therein), on the 18th November, 1865.

The claim in another suit was $60 66, and in
the third, $84 75.

McCarthy shewed cause.

The writs were issued under the Division
Courts’ Act, see. 61.

The general rule is that a certiorari is io time,
if served at any time before the verdict is pro-
nounced.

The trials in these cases cannot be said to have
been completed until the judgments were re-
corded in the Procedvre Book, and before then
the writs were delivered to the judge.

The Statute 43 Eliz., cap. 5, does not apply,
because there is no jury in these cases, and the
statute must be strictly construed. Smith v.
Sterling, 8 Dow. 609; Godley v. Marsden, 6
Bing. 438. Nor does it curtail the right to issue
it under the 61st section of the act at any time
according to the language of that clause. All
proceedings taken after service of the writ are
void. Mungean v. Whatley, 20 L. J. (Ex.) 108;
6 Exch. 88.

Osler, for plaintiff.

These writs having been delivered on the 18th
November, when the evidence had been taken
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and the written judgments prepared and sent to
thoe clerk of the court some dnys before that day,
were too late, and although the statute of Eliza-
beth may not in words apply, becauso there was
no jury, yet the casos are within the intent and
spirit of tho statute, and the practice prevails in
such cnses. Black v, Wesley, 8 U. C. L. J. 277.
He referred ulso to Arch. Pr. 10 Ed, 1265, 1313
and sections 61, 64, 86 and 106 of the Division
Courts Act; Cox v. HHuarrt, 9 Burr. 759.

eg v. Sraife, 21 L. J. M. C. 221, shews ths’
a Judgo in Chambers bas power to eend back pio-
ceedings removed hy certisrari from wu inferior
court.

Avnan Wirson, J.—It is laid down that 2 cer-
tiorar: dues not in general lie to remove proceed-
ings in an inferior court after judgment, and
perhaps cannot do so at all, unless for the pur-
pose of granting cxecution. Kemp v. Baine, 8
Jur. 619.

It will not be granted sfter judgment by de-
fault signed aud damages assessed, Walker v.
Cann, 1 D. & R. 769, but it will be grauted after
judgment by default, but before the enquiry of
damages has been bad. Godley v. Marsden, 6
Bing. 433.

The 61st section of the Division Courts’ Act
provides, that «in case the debt or uamages
claimed in any suit brought in a Division Court
amounts to $40 and upwards, and in case it ap-
pears to the judges of the Superior Courts of
Common Law that the case i3 a fit one to be tried
in one of the superior courts, and in case any
Judge grants leave for that purpose, such suit
may by writ of certiorari be removed from the
Division Court into either of the said superior
courts, upon such terms as to payment of costs
or other terms, as the judge making the order
thinks fit.

Under this section, I think the legislature in-
tended by the lavguage used, that the suit should
bo removed before trial; the expressions ¢ debt
or demeges claimed, and the case being a fit one
¢ to bs tried,’”’ shew that the demand must be
yet in claim, that is, not adjudicated upon and
yet to be tried, in order to be removed.

In these cases they had been tried and were
reserved for cunsideration under sec. 106 of the
act. The written judgments were prepared and
sent to the clerk before the writs were delivered.

The plaintiff might, before the judgment was
actually pronounced, have taken a nonsuit under
sec. 84 of the act; and for that, and perhaps for
other purposes; the judgment pronounced by the
Jjudge is put on the same footing as the verdict
of the jury when there is one, but I think it is
not for the purpose of removal of causes under
section 61 of the act.

If it were otherwise, great and unnecessary
trouble might be occasioned to the judge and te
the parties acd witnesses concerned, and a party
might hold his writ in reserve until he had dis-
covered what the judges opinion was, and with-
hold the same, if the opinion was favourable to
him, and enforco it if it was adverse. Nothing
could be more mischievous to the administration
of speedy justice in such popular and benefical
courts. Tho case of Black v. Wesley, shews
this effect should boe given to the statute of Eliz.,
if it can be properly done, and I think it may,

under the fair exposition of section 61 of the
Divigion Court Act.

I have not referred to that part of the summons
relating to the delay in entering an appearanco,
because from the circumstances detniled, timo
would have been given for that purpose if the
writs could have been maintained ; neither have
1 referred to the nierits of the case, which are so
fully explained, and which shew apparently a
caso of some hardship against the defendant;
but the facts were heard by, and L huve nodoubt
strenuously urged before the judge who tried
the suity, and yet after timo for reflection he
considered the plaintiff entitled to recover.

I think the order must go, and with costs, to
be paid by tho defendant Edward Bathie.

Procedendo awarded.

CHANCERY.

(Reporled by ALEX® GRANT, ESQ., Barrister al Law; Reporter
to the Court.)

SuAw v, CUNNINGHAM.
Judgment creditor—Lien.

The lien of registered judgyment creditors is not preserved by
a bill filed before the 1Sth of May, 1861, but to which tkey
vrere not mude parties until after that day, The Baak of
Montreal v. Woodcock (9 U.C.Chan. R. 142), overruled.

This was a suit of foreclosure. It was ocom-
menced before the 18th of May, 1861. After
that dny, three judgment creditors were added in
the Master’s office as parties, and the master
reported that they had a lien on the property
prior to the mortgage of the defendant Blacket!.
From this report Blackett appealed, contending
that under the statute (24 Victoria, ch. 41), the
lien of the three judgment creditors was goune.
The Master’s report wae tounded on The Bank of
Montreal v. Woodeock. 'The judgment creditors
insisted that the decision was correct; avnd if
not so, yet, having been acted on ever since,
should not pow be disturbed. ‘The guestion
was argued before the full court.

Buchanan v. Tiffany and Hawkins v. Jurvis, 1
Gr. 98, 257; The Bank of Upper Canada v.
Thomas, 9 Gr. 899; Juson v. Gardiner, 11 Gr.
23; Byron v, Cooper, 11 Clk. & F. 556; Plow-
den v. Thorpe, 7 Clk. & F. 187, were referred to

Blake, Q. C., for the appeal.

Crickmore, contra.

Vaxkougayer, G.—We are of opinion that the
decision in The Bank of Montreal v. Woodcock
cananot be maintained, and that its having been
acted on since is not & sufficient ground for re-
fusing to give effect to what wo consider the true
coustruction of the statute.

CHANCERY CHAMBERS.

(Reported by Hexay O'BRIEN, ESQ., Barrister-al-Law )

Re Sprovis.
Solicitor’s lien on decd—No right beyond that of clent.

Where a “solicitor prepared a deed aud mortgage for s
purchaser, and delivered them to tho vendor's solicitor,
(but without any stipulation as to lien,) who after the
exacution of thodecd returned it to tho solicitor for tho
purchaser.



March, 1866.]

LAW JOURNAL.

[Vor. If., N. 8.5

Chan. Cham,]

RE SeroutE—Re Perry—Prov. Toor Co. v. Nornis.

[U S. Rep.

Held, that his lien for costs was gone, as? hio had no right
beyond whit lus client could huvo, and the vendor, as
mortgazee, bud a1ight to hold tbhoe title deods as against

the mortpagor.
[Chambers, January, 1866.]

Thig wag an application for an order to compel
s solicitor of the court to deliver up a deed on
which be claimed o Hen, his right to which was
the question in dispute.

The property to which the deed related wne
gold under an administration order. The client

of the sulicitor who claimed the lien, became the |

purchaser, at.d was by the terms of sale, to give
8 mortgage for part of the purchase money, and
to be at the expense of preparing the conveyance
and mortgage. His solicitor prepared the con-
veyance and mortgage, and delivered the engross-
ment of the former to the vendor’s solicitar, for
exccution. The sale was completed and both
instruments were oxecuted by the several parties
thereto; but the conveyance was afterwards
handed to the solicitor for the purchaser, and the
epplication was made in the original suit on be-
balf of the vendor.

Hamilton for the applicant

English, contra.

Mowar, V. C —It is not alleged that the soli-
citor made any stipulation about his lien, as
was done in Watson v. Lyon, 7 Deg. McN. & G.,
288; and I thiuk it clear, that in the absence of
such a stipulation, the lien he bad against his
client on the enmgrossment was gone, when he
delivered it to the vendor’s solicitor. Afterwards
and after the deed was executed, be could not
acquire a lien on it more extensive than his client
could thea have given him ou the property to
which the deed related. In other words his lien
was subject tc the rights of the vendor as mort-
gagee; and asa mortgageo has aright to the title
deeds as against the mortgagor, it is plain that
the grounds on which the present application is
resisted cannot be maintained, Smith v. Chichester,
2 Dru. & War. 393.

It wag objected that a sumnary application
against the solicitor by the mortgagee, in tho
matter in which the sale had taken place, wes
irregular. But the case of Zowland v. Polley,
before the late Vice Chancellor Esten, (81st Jaun.
1861) is a direet authority against the objection ;
and is in accordance with Befl v. Taylor, 8
Simons, 616, referre¢ to in that judgment. It
was not contended that auything which bas
occurred since the trnusactions referred to affects
the rights of the parties.

The application must be graunted with costs.

Order accordingly.

INSOLVENCY CASES.

(Before 8. 3. Joxes, Esqy, Judge County Court, Brant.)

Re WirLian Pxzrry, an Insolvent.

Held that under sec, 9, sub-sces. 1, 3 and 6of the Insolvency
Act of 1864, a consent to a discharge of an insolvent is
oparctive oven without an assignment, provided the
{psolvent makes and files an affidavit that he has no
estato or effects to assign. 1n thiscase the only notice
given vvas the notice to discharge.

{Brantford, 23rd Oct., 1865, & 16th Jan., 1866.]

This case coming on this day on application for
order for discharge of insolvent it appeared that

the notice thereof had only been inserted in the
Canada Gazetts five times. No ono appenred to
oppose tho discharge. The matter was thereupon
adjourned till the 16th Jaunuary, 1866, in order
to have the notice in Guzetle pruperly published.
The judge ordering that the sume notice be pub-
lished four times more with first nutice of
adjournment to 15th Januery, 1865,

On the 16th January, 1866, the case accord-
ingly cnme on, on applicativn fur finial order for
dischsrge. The fullowing papers were filed on
behalf of applicant: a conseut to a discharge,
noticas with aflidavits of proper service and
publication, and an afiidavit of the insolvent to
the effect thathe had no estate to assign, tugether
with a scheduie of his crelitors.

Reference was made to Insolvent Act of 1864,
go¢. 9, sub-secs. 1, 3 and 6.

The duay following judgment was given by

Josgs, Co.J.—Underthedch sec.of the Insolvent
Act of 1864 a deed of compositivn and discharge
mey be executed by a specified proportion of the
creditors which shall be bluding on the others
who do not sc execaute. Buu in this case how-
ever, there is no composition. The 8rd and Sth
sub-secs refer to a consent to o discharge after
an assigonment. Ilere, it is true, there is no
assignment, but as there is no estate to assign I
think the consent would operate in the same
manuer ag if ao assigoment had been made. X
therefore make an order confirming the insol-
vent’s discharge. :

Order accordingly.

UNITED STATES REPORTS.

SUPREME COURT OF UNITED STATES.

ProviDENCE To0L CoMraNy v. NoBRIS.

An agrecment for compensation to procure a contract from
the government tu furnish it8 supplies is void as aguinst

public poticy.
[2 Wallace's 8. C. U. 8. Rep., 45)

In July, 1861, the Providence Tool Company
entered into a contract with the government,
through the Secretary of War, to deliver to
officers of the United States, within certain
stated periods, twenty-five thousand muskets, of
a specified pattern, at the rate of twenty dollars
a musket. This contract was procured through
the exertions of one Norris, upon a previous
agreement with the corporation, through its
managing agent, that in case he obtained a con-
tract of this kind, he should receive compensa-
tion for bis services proportionate to its extent,

Norris himself, it appeared—though not having
any imputation on his moral character—iwas a
person who bad led & somewhat miscellancous
sort of life, in Europe and America. He had
been in the ¢ sugar business,” in which he
failed. He then took to dealing in horscshoe
nailg, in which be was not more fortunate ; then
went to Europe to act as patent and other agent,
but without great fruits. Soon after the lata
rebellion broke out, he fouud himself in Wash-
ingtén. He was there without any special
purpose, but, a8 he stated, with a view of
“making business—anything generally ;" solicit-
ing acquaintances;” getting lotters;” ¢ getting
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an office ;' an office for himself—for his brother.
His fatber had one, s small postmnastership,
already. Findiog that tho government was in
need of arms to suppress the rebellion, which
had now become orgunized, he applied to the
Providenco Tool Company, alrendy mentioned,
to sco if they wanted a job, and made the con-
tingent sort of contract with them just referred
to. He then set himself to work at what he
called ¢ coucentrating influence at the War
Department ;* that is to say, to getting letters
from politicians and otl-or people, great or large,
who might be supposed to have influence Jith
Mr. Cameron, at that tima Secretary of War
recommending bim and his objects. Among’
other means, he applied to the Rhode Island
Senators, Megsra. Aatbony and Simmons, with
whom he had got acquainted, to go with him to
the War Office. Mr. Anthony declined to go
stating that gince he had been Seaator he hnd
been applied to some hundred times in like man-
ver, and had invaviably declined ; thinking it
discreditable to any Senator to intermeddle with
the business of the departments. ¢ You will
certainly not decline to go with me,” said Mr.
Norris, ¢“and introduce me to the Seceetary,
and to state that the Providence Tool Compsny
is a respousible corporation.” <« I will give you
a note,” said Mr. Authony. *‘Ido not wanta
note,” was the reply; * I want the weight of
your presence with me. I want the influence of
a Senator.” ¢ Well,” said Mr Anthony. ¢ go
to Simmons.” Mr. Simmoas, it 18 requisite to
state, had been publicly spoken of as sometimes
agsisting parties to get contracts—for a ¢ grati-
fication” to himself. By one means and another,
Norris got influential jutroduction to Mr. Cam.
eron, and obtained the contract; one eminently
profitable ; tho Seccretary, whom on leaving he
warmly thenked, kindly ¢ hoping that he would
make a great deal of money out of it.”’

But a dispute now arose between Norris and
the Tool Company, as to the amount of com-
peosation to be paid. Norris insisted that by
the agreement with them he was to receive
$75,000; the difference between the contract
price and seventeen dollars & musket; whilst
the corporation, on the other hand, contended
that it only promised ¢ g liberal compensation
in case of success. Negotiations between the
parties failed to produce a settlement, and
Norris brought suit to recover the full amount
claimed by him.

On the trial in the Circuit Court for the
Rhode Island District, the counsel of the Tool
Company requested the court to instruoct the
jury that 2 contract like that declared on was
against public policy, and void; which instruc-
tion tho court rofused to give. The jury found
for the plaintiff $13,5600, and judgment having
been given accordingly, a writ of error was
taken to this court.

Mr. Blake, for Norris, defendant in error.

It is not eagy to conceive of a mors ungra-
cious defence than the one set up below ; the
only one the party had. Confessedly, the con-
tract was procured through the exertions of
Mr. Norris alone. 0! course ho gave his tiine,
spent his mouey, invoked the aid of acquaint-
ances, solicited inflaence, weited about the
ante-rooms, and went through such operations

as persons secking contracts at Washington
gonerally go through; operations distasteful in
the extreme to any man of independence; in.
possible, indeed, for such a man to undergo,
Th.ve is no imputation upon the gencrally fair
chinacter of Mr. Norris, nmor allegation that
Mr. Caweron acted corruptly. IHaving got the
contract through Mr. Norrig’ labours, huaving
made an important sum by it, the company now
turn round and plead the illegality of their
agreements ! Is not this base? More than this,
is it not & case for the maxim, ¢ Nemo allegens
turpitudinem suam audiatur?”

Thers is no case which says that a corporation
may not employ an ageat to negotiate with the
War Department for & contract to manufacturs
arms; or that if the agent is openly acting as
such, the terms of his compensation may not
lawfully be whatever the corporation and him.
self agrse on.

Messrs. Thurston and Payne contra.

Mr, Justice F1eup delivered the opinion.

The question is this: Can an agreement for
compeusation to procure a contract from the
government to furnish it supplies be enforced by

“the courts? We have no hesitation in answer.

iog the question in the negative. All contiacts
for supplies should be made with those, and
those only, who will execute them most faith-
fully, and at the leastexpense to the government.
Considerations as to the most efficient and
economical mode of meecting the public wants
should alone control, in this respect, the action
of every department of government. No other
consideration can lawfully ¢nter the transnction,
so far as the government is concerned. Such is
the rule of public policy, and whatever tends to
introduce any other elements into the transac-
tion is against public policy. That agreements,
like the one under consideration, have this ten-
deucy, is manifest. They tend to introduce
personal solicitation and personal influence as
elements in the procurement of contracts, and
thus directly lead to inefficiency in the public
service and to uonnecessary expenditure of the
public funds.

The principls which determines the invalidity
of the agreement in question has heen asserted
in o great variety of .cases. It has been asserted

in cases relating to agreements for compensation -

to procure legislation. These have been uni-
formly declared invalid, and the decisions have
not turned upon the question, whether impro-
per influences were contemplated or used, but
upoa the corrupting tendency of the agrecments.
Legislation should be prompted solely from con-
siderations o7 the public good, and the best
means of advancing it. Whatever tends to
divert the attention of legislators from their
high duties, to mislead their juldgments, or to
substitute other motives for thewr conduct than
the advancement of the public interests, must
necessarily and direcily tend to impuir the in-
tegrity of our political institutions, Agree-
meuts for compensatior contingent upon success,
suggest the use of sinister and corrupt means
for the accomplishment of the end desired. The
law weets the suggestion of evil, and strikes
down the contract from the inception.

There i3 no real difference in principle be-
tween agresments to procure favours from legis-
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Iative bodies and agrecments to grocure favours
in the shape of contracts from the heads of de-
partmente.  The introduction of improper ele-
ments to control the action of both, is the
direct and inevitable result of all such agree-
ments.

The same principle has also beon applied, in
numerous instances, to agreements for compen-
ention to procure appointment to public offices.
These offices are trusts, held solely for the pub-
lie good, and should be conferred from consid-
erations of the ability, integrity, fidelity and
fitness for the position of the appointec. No
other considerations can properly be regarded
by the appointing power. Whatever introduces
other elements to control this péwer, must
necessarily lower the character of the appoint-
mwents, to the great detriment of the public.
Agreements for compensation to procure these
appointments, tend dircetly and vecessarily to
their introduction. The law, therefore, from this
tendency alone, adjudges them inconsistent with
sound morals and public policy.

Other agreements of an analogous character
might be mentioned, which the courts, for the
same or similar reasons, refuse to uphold. It is
unnecessary to state them particularly; it is
sufficient to observe, generally, that all agree-
ments for pecuniary considerations to control
the business operations of the government, or
the regular administration of justice, or the
appointment to public offices, or the ordinary
course of legislation, are void as against publie
policy, without reference to the question
whether improper means ere contemplated or
used in their execution. The law looks to the
general tendency of such agreements; and it
closes the door to temptation by refusing them
recognition in any of the courts of the country.

Judgment reversed, and the cause remanded
for new trial.

SUPREME JUDIGIAL COURT OF MAINE.
(From the American Law Register.)
Tue Srate v. THomas 0. Goorp.

Itis a reasrnsble regulation for a railroad corporation to
fix mtes of fure by a tariff posted on thelr stations, and
to allow & uniform discount on these rates to those who
purchase tickets before entering the cars.

A passenger, who has thus peglected to purchase a ticket,
has no rizht to claim the discount, and if he refuses to
pay to the conductor the fare established by the fariff,
the conductor is jnstified in compelling him to Jeave tho
train ata regular station.

Peters, Attorney-General, for the State,
P. Barnes, for defendant.

The respondent was indicted for aseault and
battery, and’ a_verdict of guilty was - ~adered
against him. He was a conductor on the Grand
Trunk railway. The company had established
certain rates of fare, and had published the same
by posting them on a sheet in their different
station-houses  On this sheet was & notice that
& discount of ten cents from these cstablished
rates would be made in favour of those passen-
gers who should purchase tickets before entering
the cars.

The complainnat entered the cars without
purchasing a ticket, and refused to pay the
established rate, but insisted on the discount.

The conductor removed him from the car ata
regular station. Theassault and battery charged
was for this removal. ,

Tho opinibn of the court was drawn up by

Kext, J.—Railroad corporations have an un-
doubted right.to fix and determine the riglits of
fare on their roads, within the limits specified in
their charters or by existing laws. They have
also an undoubted right to make reasonnble
regulations as to the time, place, and mode of
collecting the same from passengers. They may
reagonably require payment before the arrival
of the train at the station where the passenger
is toleave the cars. We see no reason to ques-
tion their right to require payment in advance,
to be made at a coovenient office, and at couve
nient times ; certainly, where there isno positive
interdict to entering the cars withouta ticket, as
in this case. There is neither hardship nor un-
fairness towards the passenger, who, ordinarily,
can pay his fare and procure his ticket, without
trouble or delay, at the office. But to the com-
pany it is something mote important than mere
convenience that such regulations should be
enforced. Itis importantin simplifying accounts.
It is important to promote and secure safety, by
allowing time to the conductor to attend to his
proper duties on the train, and which would be
often seriously interfered with, if his time was
taken up in collecting fares and exchanging
money, and answering questions. It is highly
important as a check against mistakes or fraud
on the part of conductors, and as a guard against
jmposition by those secking & passage from the
station to another without payment.

In the case at bar, no absolute rule of exclu-
sion was established. It appears from one
statement of facts in evidence, that certain rates
of fare were established by the company-—that
these rates were the regular rates, published in
the tariff tables, posted in the stations of the
company. It was the rate thus established that
the passenger in this case was requested to pay.
But he says that he was not bound to pay the
sum thus fixed, because by the same rules and
tariff o discount of ten cents was made from the
rates to those persons who purchased tickets at
the office before entering the train, and that
this, in fact, created two distinet and different
rates for the same passage.

If this were so, we are not prepared to decide
that it would be an unreasonable or illepgal ex-
ercise of the power given to the corporation.
Assuming that it is reasonable to require pre-
payment and the praduction of a ticket, it would
seem to be simply a relaxation of the rule, in
favour of the passenger, to allow him to pass
upon the payment of another rate, slightly ad-
vanced. If he neglected to avail himself of the
opportuaity offered to him to procure a ticket at
the lower rate, he can hardly complain that he
is allowed to proceed on the train, on the pay-
ment of the rate established for such cases,
instead of being at once removed from the car.

In fact, however, in this case, but one rate
was established, and that was the sum required
in the cars. This was ¢ the established fare,”
specified in our R. 8., ch. 51, sec. 47. A dis-
count of ten cents was made on these rates, if a
ticket was purchased before entering the trainl
What right had tlis passenger to claim this
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discount on the established rate ? If he kuew of
the regulation, it was his carclessness or folly
that led him to neglect this opportunity. If he

did not Lknow it, it wa: his misfortune. The
company had dono all that could reasonably be
required of them, by posting the regulation con-
spicuously in tho stations of the company. It
would be an utterly impracticable rule to
require that every passenger bo notified of its
existence before entering the cars.
is not important in the view we take, yet one
cannot belp nsking how this particular passen-
ger persistently insisted on paying only *‘the
sum required at the ticket office,” if he did not
know of the rule allowing the discount at the
offices? DBut if the regulation was reasonable,
and reasonable notice had been given of its ex-
istence, it is not necessary to prove actual
knowledge of its existence on the part of the
passeszer before entering the cars. It was not
a special and exceptional but a general rule. If
& prsssnger enters the car, without knowing any-
thing of the'rates of fare or of the rules in
relation thereto, and without making any
inquirics, ho must be held to pay, as onan
implied contract, according to the reasonable
rates and rules of the company. He might as
well claim exemption from the payment of any-
thing for his passage, because he did not person-
elly know that any rates, or what rates, were
established, as to claim exemption from the rule
which makes o distinction in rates, because he
did not ascertain the fact before entering the
train.

" The question is to be determined on the
ground of reasonableness and-power, and not on
the ground of indiviuual knowledge.

The conductor of & train is justified in com-
pelling a passenger who utterly refuses to pay
his legrl fare, to leave the car at a regular
station: R. S., ch. 51, sec. 47.

The principles before stated bave been recog-
nised aod sanctioned in Vermont, in the case of
Stephens v. Smith, 29 Verm. 160, and by the
court in New Hawpshire in the case of Hillicrd
v. Goold, 3¢ N. H. 230. See also Redfield on
Railways, sec. 26, Commonwealth v. Powers, T
Met. 596.

The decision of the questions involved in this
cnse rests upon two general principles, well
established, viz —that it is the duty of the cor-
poration to adopt such regulations as are re-
quired to secure the comfort and safety of
pagcengers, and it is equally their right to
adopt all reasonable rules for their own security
and the orderly management of their business.
The corporation is no more boun. by the one
than the passenger is hy the other.

The ruling of the judge was incorrect.

Exceptions sustained. New trial granted.

¥ 1. The foregaing opinion embraces a ques-
tion of considerable practical importance, and
one in regard to which, at different times, there
'secms tc have been considerable doubt and un-
ceftainty among railway managers in this conn-
try. Itis probably known to our readers that,
28" a general thing, upon European railways,
both in England eud upoen the continent, the

# Noto by Editor American Law Register.

Although it-

passenger is required to/produce his ticket ip
order to gain admittance into the carringes of
the train; and the particular compartment of
the carriage, if not the particular seat, is indi.
cated upon the ticket. The same rule obtained,
for a time, upon some of the railways which
first went into operation here, and does, even at
the present time, to a very limited excent. Bt
the rule was found inconvenient in most locali-
ties, and has been very generally relaxed; and
passengers are, at the present time, more com.
monly allowed to enter the cars, in all poriiony
of the country, and to pay fare to the conduc.
tors.

This is done at considerable inconvenience to
the conductors, and not a little hazard thereby
arises of neglecting otber important duties, But
the most gerious evil to railway management
thereby induced results from it breaking up all
systematic control of the finances of the com-
pany, by reason of the impracticability of
maintaining a thorough check upon all receipts
and disbursements. And if that system of
exact check is thus infringed, it becomes diffi-
cult, if not impossible, to secure the same degree
of public confidence which would otherwice be
attainable, Aund there i3 another embarrassing
result— the want of perfect confidence and
security among the different receiving and dis.
charging agents of the company—which is
almost indispengable to the barmonious munage.
ment of extensive public works.

There can therefore he no question of the
importance of the requirement, that fures shail
be paid at the station. And it has always
seemed to us that the regular fares should be
established, with reference to paymeut, at the
stations, and should always be required to be so
paid.  And if any relaxation is allowed, for
sepna tymin thecars, under aay circumstances,
it should be strictly defined upon whet grounds
it will be allowed, and an additivnal sum required
sufficient to compensate tha company for in-
creased trouble and risk of loss., That was the
form in which the discrimination was first made
in such cases; but some over-nice heads-—more
pice than wise, as we regard it,—suggested that
all question would be avoided by making the
regular fare the sum which should be required
in the cars, and a reduced sum receivable at the
stations. That bas very much the appearance
of an evasion, or else of fixing the regular fure
as poyabdle in the cars, when the fact, as every-
body well enough understands, is that the regular
Jfare is that which is receivable at the stations;
and if it had generally assumed this form, it
would have had a strong tendeucy to crowd out
the paying of fare in the cars, by giving it a bad
name, and causing persons to feel that they were
thereby compelled to pay more than the regular
fare. The evasion, as far as it tends to gloss
over the discrimication, to the same extent tends
to defeat its object, by inducing person to pay at
the stations, We think, therefore, that the
direct and manly, the straightforward form of
making the discrimination is the true one, =0 a3
thereby to render the payment of fare in the
cars difficult and odious.

IL. In regard to the right to make such &
discrimination, we believe there is no ground of
hesitation or doubt. In additien to the cases
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already referved to in the opinion of the learned
judge, the question is ably discussed in Crocker
v. New London. W. & P. Railway, 24 Conn. Rep.
249; Chicago, Quincy § B. Ralway v. Parks,
18 Illinois Rep 460; St Louis, Alton § Chicayo
Railway v. Dulby, 18 Illinois Rep. 863.

If the company have the right to require all
fares paid in advance at the stations before ro-
ceiving tickets or entering the cars, of which
there can be wo question, it would seem very
obvious thnt they may indemnify themselves
ugainst loss and risk by consenting, under
gpecial civcumstances, to receive fare in a differ-
cot mode.

It has boen made a question in some cases
whether the company, if they recived fares in
their cars at all, should not consent to accept the
game fare which they demand at their stations,
in all eases where the passenger is not in fault
for obtaining a ticket in advance, the off.ce of
the company being closed at the proper time for
applying for it: St Louis, Alton § Chicago
Railway v. Dalby, supra, Chicago, Quincy § B.
Railwny v. Parks, supra. This distinction, bow-
ever, does not scem to have been cousidered im-
portant in Crocker v. New London, W. & P.
Ruilway, supra. L F. R,

GENERAL CORRESPONDENCE.

Articled Clerks — Discretion of Law Society
under late Act.

To Tue Eprrors or tue U, C. Law Jourxa,

GENTLEMEN,—By substituted section 12 of
the Act respecting Burristers and Attornies,
it is provided, ‘ That if the contract to serve
asaclerk to an attorney or solicitor, or the
asssignment thereof, be not filed within three
months from the date thereof, the contract
may nevertheless be filed, &c., but the ser-
vices of the clerk shall be reckoned only from
thedate of such filing, unless the Law Society,
in its discretion, shall for special reasuns in
any particular case otherwise order.”

What, in your opinion, would be such a
special reason as would induce the Law Society
to exercise its discretion? The most usual,
and almost the only reason for the contract
not being filed within three months, is the
neglect of the attorney; the clerk at the time
of being articled probably knew nothing of
the Act requiring his articles to be filed within
three months. r, would the Society lhold
the clerk to the maxim, “ Iynorantia non
excusat?”’  And if they hoid that the service
counts only from the date of filing, would it
be necessary to be re-articled at the expira-
tion of the time mentioned in the articles, for
a like length of time as elapsed between the

date of the articles and the time of their being
filed ?

As there are no doubt a number of students
whose articles are in a position similar to
the above, to whom your opinion would be
very satisfactory, would you, therefore, be
kind enough, if you think the matter of suf-
ficient importance, to give your opinion on
the above points in your next issue.

Iam, &c,

Ottawa, Feb. 5, 1866. Law StopesT.

[Tt would be impossible for us to mention
all the reasons that the Benchers might con-
sider sufficient for an exercise of their discre-
tion under the section referred to. Itis very
probable that they might, under scme circum.
stances, excercise it in favour of a clerk who
had omitted to file his articles within the
proper time. Each case must depend on its
own merits.—Ebs. L. J.}

Attackment of debts— Rent—Fi. fa.
To T Eptroks oF Te U, C. Law Jour~ar.

GexTLEMEN,—In the cause of Reud v. Gib-
son, in the County Court of the County of
Lincoln, it was held that a garnishing order
did not hold the rent accruing due under the
following circumstances :

Judgment was obtained in January, 1365,
but no execution was issued to the sheriff of
the county of Lincoln.

In Phelps v. Gibsun, in the same court,
judgment was obtained and execution issued
in July, or thereabouts, in 1363, and a £. fa.
goods placed in the sheriff’s Lands, under
which he did nothing until after the attaghing
order in the first suit was served. He then
got the lease given up to him, and beld it
under the Phelps’ £i. fa. The lease or term
was never advertised or sold hy the sheriif.

Gibson, the defendant, also pledged the
lease for a debt to a third person who had no
judgment, and deposited the lease with him,
besides giving him an order on the tenant fo
pay the rent to him, which order the tenant
never accepted.

The rent fell due on the 1st vi Janaary last.
The garnishing order was servedabout the 20th
of December previous, and the pledgee gave
up the lease to the sherill’ shordy afterwards,
subject to his claim.
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On these facts, which are as I learned them,
the judge decided: 1st. That the pledgee’s
claim had the priority and on being paid,
2nd. That the fi. /a. would come in before the
attaching order, and take until it was satisfied,
after which the order would be available.

Yours respectfully,
ATTORNEY.

St. Catharines, Feb. 6, 1866.

Law Socicty Scholarsiips.
To Tae Eprrors or Tie U. C. Law Jourxar,

GruTreyMeN,—Being admitted a member of
the Law Society, in Easter Term of 1865, but
having been articled in the spring of 1864, I
wish to inquire whether I shall be eligible to
compete for the first year’s scholarship of the
present year? Does the time spent under
articles previous to admission into the society
disqualify one for such competition? Please
inform me if so, and oblige

Feb. 13, 1866. A Law Stupest.

[We think you are eligible. Sece Rule of
Law Socicty of February, 1865, on p. 228 of
last volume of the Law Journal. We donot
see that your articles of clerkship have any-
thing to do with the matter..—Eps. L. J.]

Division Courts and Credii Syslem in Upper
Canada.
To Tie Eprrors or tue U. C. Law JouexarL.

Gestexns,—I noticed in the last ZLaw
Journal a communication from your corres-
pondent “ Dixz,” and I desire to express my
concurrence with his views,

I believe that the total abolishment of our
Divisidh Courts would be of great benefit to
the country. T would cven go farther than
‘ Dixg,” and ailow n> suits for debts nder
$100. The smali credit system, if not actu-
ally ruining & number of our farmers, is a
great obstacle to their advancement and pros-
perity; and whatever conduces to their well-
being must be beneficial to the country at
large. This change would involve no hard-
ship, for Zonest men could get credit for all
they desired ; and as against the dishoness,
the present system is no effectual check.

Actions for torts up to $40 mignt well be
feft to the magistrates for summary disposal,
subject to appeal, and this would also lessen

——

the costs.

I quite agree with “Dixe” in all his re-
marks, and hope that our Legislature will
seriously consider this matter, for I am con-
vinced that any change in this direction will
be for the beiter.

You.s truly,

Febraary 16, 1866.

. R

Wait v. Vanevery el al. 23 U. C. Q. B. 196—
Correction in st=‘ement of facls as reporied.
To Tue Eprrors or te U. C. Law Jourvyar.

GestLeEMey,—I observe in the January
number of the Local Courts’ Gazelle, in the
article on “The Law and Practice of the
Division Courts,” a reference to the case of
re Wait v. Fanevery et al. 23 U. C. Q. B. 196.
From the report of this case it would appear
that the County Judge had assumed to exer-
cise jurisdiction, until prohibited, in a case
where the whole cause of action had not arisen
within the limits of his Division Court: Now
such was not the fact. The evidence showed
that the contract sued on, which was made at
Brantford, was for the delivery by the defen-
dants of a quantity of fish at the Goderich
Station, to arrive af the Branfford Slation in
good condition.

Tne breach sued for was that the fish, when
they arrived at Brantford, were in bad con-
dition. On these facts the County Judge
held, that the whole cause of action arose at
Brantford. Tho defendants then applied for
2 writ of prohibition, crroncously stating the
contract to be for the delivery of the fish in
good condition at Goderich, and not else-
where.  Upon this the Court of Queen’s
Beach granted a rule ndsi for o writ. It was
this application that was reported.

Upon the retura of the rule, and the facts
of the case appearing as I have above stated
them, the court discharged the rule. and the
case was disposed of in the Division Court.

It would have been better if the reporter
had waited until the rule was disposed of,
when the whole case could have heen given,
iustead of reporting the ex parfe application for
the rule nisi.

February 17, 1SGG. JUSTITIA.

[As the above letter is written by one tho-
roughly conversant with the facts, his state-
wment may be relied upon as being perfectly
accurate.  But whilst—for the purposes of
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the law affecting the point treated of by
the gentleman who writes the treatise referred
to by our correspondent—the reference to the
case of Watt v. Van Every was perfectly legi-
timate and proper, it is only fair to the learned
Judge of the County Court that the statement
of the supposed facts of the case, as they ap-
pear in the report, should be corrected.—Ebs.
L.4.]

Practice in Chambers— Supplemental
affidavits.
To e Epitors o TaE U. C. Law JOURNAL.

GexTLEXEN,—Would you be kind enough
te inform me of the practice in chambers of
the Superior Court Judges on the following
point: Anapplication is made for an examina-
tion of D. H. as to his estate and effects. On
return of the summors, an objection is taken
that the affidavit does not shew that the party
making it is attorney for plaintiff, nor that a
Ji. fa. goods has been issued, nor any means
taken to obtain payment of the debt. Should
a judge allow another affidavit to be filed on
the part of the plaintiff to meet these objec-
tions, and what is the gencral practice in
Toronto in all such applications as to the
allowance of supplementary affidavits ?

Yours, &c.,

Goderich, Feb. 19, 1566.

[The allowance of supplemental affidavits in
chambers is & matter of discretion; but the
judges more frequently decline than grant
such a favour. In strict practice they ought
not to be allowed.—Eps. L. J.]

Lex.

Ezemption. Act, 23 Vic., cap. 25, sec. 4, sud-
sec. 6—New points—Important to sheriffs.

To TnE Ebrtons oF Tor Law JouavaL.

GENTLEMEN,—In reading your remarks in
the January number of the Law Journal, on
the exemptions of debtor's chattels from seizure
under & fi. fa., it occurred to me to ask the
following questions, which you will, (should
you deem them of sufficient importance)
oblige by answering through the pages of
your valuable Journal : —

1. Supposing that the debtor is only pos-
sessed of one chattel ordinarily used in his
trade or occupation—say one horse—of greater
talue than S60, would the torse be liable to
be sold by the sheriff, and the proceeds ap-

plied on the execution, or could the debtor
claim $60 of his value.

In the cdse of Davidson et al. v. Reynolds
et al., Mr. Justice John Wilson, in delivéring
judgment, says, “We are of opinion that a
horse ordinarily in a debtors occupation, of
the value of §60 or less, &e., &c., is exempt
&ec., under the statute.”

2. Is it the duty of the debtor to point out,
and claim from the sheriff or his officer the
goods that are exempt,%r should they be left
by the sheriff although no clzim is made to

them.
I am, Gentlemen,

Your obedient servant,

D.
Berlin, 24th Feb., 1866.

[The questions put by our correspondent
are not free from difficulty, and must be
answered without the aid of any decided case.

1. The part of the act to which our corres-
pondent refers, exempts “goods and imple-
menis of or chattels ordinarily used in the
debtors occupation, to the zalue of sixty dol-
lars.””  Strictly speaking, this might be read,
tools, &c., not cxceeding the value of sixty
dollars. Now 2 horse exceeding sixty dollars
in value, does not come under this description,
and as it is in its nature indivisible, the
difficulty arises as to the application of the
act. The horse cxceeding sixty dollars in
value would certainly not be exempt from
scizure, and not being exempt from scizure, of
course might be legally sold by the sheriff.
And the act makes no provision for the
return of a portion of its proceeds to the
debtor, where the proceeds exceed sixty dol-
lars. In the absence of such a provision, we
think, though not free from doubt, the whole
proceeds would be applicable to the exccution.

2. The articles specificd are declared to be
“exempt from seizure.” And if there were
only cne article sixty dolla.s of the class
exempt (e, one horse of the value of $60) it
would be the duty of the sheriff to refrain
from seizing or selling thatarticle. Butwhere
there are several file., several horses of the
valuc of $60 cach) we think it devolves upon
the debtor to make 2 sclection, and if he
neglect or refuse to do so, upon proper notice
from the sheriff, it would necessarily devolve
on the sheriff to make the selection for him.
—Ebs. L. J.]
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Registry Act—Afidarit of execulion not on
some part of instrument ilself—Vhether
necessary.

To rrr: Eptross oF tue U. C. Law Jourxar.

GextLEMEN,—The Registrar of this county
refuses to receive for registration any instru-
ment the affidavi. of execution of which is writ-
ten on the est sheet, provided there is no por-
tion of the instrument itsclf written thereon.

e contends that such is not ** made on the said

instrument ;" that in some instruments there

are as many as three unwritten sheets, any
one of which i,k Le detached {from their
fastenings without touching the instrument.

Is he right in this view of the matter?

Yourss truly,

Goderich. A SUBSCRIBER.

[The matter admits of argument, but we at
dresent think that the affidavit is by the act
required to be on some part of the instrument
itself, and that annexing an affidavit does not
seem {9 be suflicient under the wordiug of the
act.—E»ns. L. J.]

REVIEW.

Tne Rreistay Acr or 1863, (20 Vie. chap.
24), with Norzs and Arpespix, by Sauver
Georse Woop, LL.B,, of Osgoode Hall,
Barrister-at-Law : ‘Coronto, W. €. Chewett
& Co., 1866.

e arc in reccipt of a copy ofa most useful
little book under the above title.

It commences with a preface “ comprising 2
sketch of the history of th: Registry Laws of
Upper Canada, and some remarks upon the
operaticn of the new Act,” which bring us
down to the present time, from the first Re-
gistry Act of 35 Geo. III, cap. 5. 'Ihis is
followed by an index of cases and of Statutes
referred {o in the rotes. We then have the
Act of 1865, with notes of decided cases on
the subject in hand, and other matiers of
interest tending to clucidate doubtful points
under the Act. These notes appear to be
carefully prepared, and cxhaust the cases

which have been decided in this country on |
the subject of the Registry Acts, besides con- ;
taining referonces to several English and Irish

decisions. We give the following, being 2
note 1o section G4, 2s an exampleof the sivie
* Registration is not notice under the Registry
Acts of England and Ireland, nor was it in Upper
Canaaa prior to Statute 13 & 14 Vie. eap. 63, see. 8.
{Sec Street v. Commercial Bank, 1 Graut, 169.)
* Registration is notice of the thing registered
for the purpose of giving eficet to any cquity
zecruing from it, but it can be notice of any given

instrument only to those who are reasonably led
by the nature of the transaction in which they
are engaged to examine the register with respect
to it. DBoucher v. Smith, 9 Grant 347.

“While the act declares that registration shall
be notice, it doeg not provide that notice of ay
unregistered conveyance shall not affect 2 regis
tered conveyance or judgment; and we must take
it that the Tegislature had knowledge of the due
trine of a Court of Equity on this head; arnd
indeed they appear to have had it expressiy unde
consideration, when they declared that registra
tion should be notice. Per Vankoughnet, C., i
Bank of Montreal v. Baker, 9 Grant 298.

“ Registration of an instrument not required ty
be registered, does not create notice. (Doe d,
Kingsion Building Sociely v. Rainsford, 10 U. C,
Q. B. 236; Malcohnv. Charlesiworth, 1 Keen 63.)

and again the following, which is the note to
section 66:

“This section will produce an important change
with respect te the rights and privileges o
equitable mortgagees, whose rights, as herctofore
recognized in the Court of Chancery, were spect
ally preserved by the late Act; under which, i
a case where a mortgage had Deen created by
deposit of title deeds, and the borrower had
signed a memorandum stating the sum loaned
and times for re-payment, and agreeing to execute
a writing to enable the lender to transfer or coz.
trol the morbﬁmgcs so deposited, it was held tha
the memorandum did not require regisiration to
secure its priority over a subsequently registered
incumbrance, See Harrison v..drmour, 11 Grant
303, and English cases ther» cited,

“In Neve v. Penrncll, 33 L. J. Chy. 19, it was
heid that a memorandum not under seal, accom.
panying a deposit by way of equitable miortgage
of deeds, requires registry.

* The latter clause of this section will not inter-
fere with the docirine of tacking, in cases where
the provisions of this act do not apply. See
Hyman v. Roots, 10 Graut 340, and cases therz
cited.”

In the appendix Mr. Wood gives us some
very uscful tables, evidently prepared with
much labour and care.

1. A list of special deeds and documents of
which the registration is necessary, in orderto
their validity, or to the priority of the rights
of the partics, within the times within which
registry is to be made, where the time is fixed
by statute

2. A list of documents which may be regis-
tered at the option of the partics.

3. Atable of Miscellancous Statutery Enact
ments relating to Registrars and Registration.
4. A Table of Fees payable to Regisirar:
ender sen, 68 of the Art.  And with rofrene.

{n tlis we may remark that it would hare

i saved a world of trouble if the compiler of the

s s et e

Act had taken some such course, as thatwhich
Mr.Wood does, as 2 matier of more casy refer
ence, for the purpose of showing the fees pay-
abie to Registravs—a part of the Act which is
in 2 most unsatisfactory position at present,
ana which leads {0 innumerable petty anaoy-
ances, and even worse evils.,
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A “Postscript” is added, containing refer-
ences to cases decided, and questions which
had arisen during its progress through the
ress.  Some of these questions we have al-
ready discussed, many others are open for dis-
cussion ; for, as we havealready said, the Act
is not drawn up with that care that the impor-
tance of the subject required, or the time
spent, or supposed to have been spent upon
its compilation, might lead us to expeet.

A very {ull Index completes the volume;
and, in conclusion, we must say that the
thanks of all concerned in the registration of
titles, whether professional men, Registrars,
or that multitudinous class that go by the
misapplied name of * conveyancers,” are due
to Mr. Wood, for a very useful and complete
manual on the law affecting the registration of
titles in Upper Canada.

The material part of the work is got up, as
usual, in Messrs, Chewett & Co.’s excellent
styie. ‘The price in paper covers is one dol-
lar, and in half calf one dollar and fifty-cents.

MORNTHLY REPERTORY.

COMMON LAW.

EX. JourpalN v. Parxer. Jan. 11.

Common Luw Procedure Aet, 1854, scc 51—
Interrogatories.

In an actien for ibe breach of an agreement to
pay the stamp duties upon letters patent, where-
by the letters patent became void,

Jleld, that tho defendant was not entitled to
interrogate the pleintiff as to the value of the
patent, and the damage sustained by its loss, with
8 view to the paymeut of money into court.

Wright v Goodlake, W. R, 349; 3 H. & C.
640, questioned.

To cntitle n party to interrogntories, it is not
epough that be is eatitled to discovery in cquity
upon some ground and for some purpose, it must
be upon tho same ground and for the stme pur-
pose for which the interrogatories are sought.
(14 W. R. 283.)

EX. Jan. 16, 18, 19.
Dser v. Brst.
Common z’qformcr—-Liszxi!a!z’o:i of action—31 Eliz.
cap. B, sec. B.
The 31 Eliz! cap. 5, sec. 4, applies to a com-

mon informer suing pro ce ipso. A common
informer, therefure, must bring his sction within

a year after the commission of the offence. (14
W R, 236.)

CHANCERY.
L.J. Romsox v. Wurrniseram.  Jan. 17.

Ancient lights—Trivial injury— Damages— Form
of decrec—Remedy at law.

. Ina bill for an injuaction the court will not
interfers unless substantial injury bas been

established ; but, in declining to give damages,
there is no intention to decide that there is no
case at all; the court simply lenves the.partics
to their remedy at law. (14 . R. 291.)

L.J. WiLrniays v. GrextoN. Jan. 16, 17.

Vendor and purchaser—.Interest— Costs—Legul
estate.

Where & purchaser has agreed that if from any
cnuse whatever the purchase shall not be com-
pleted by 2 day named, he will pay interest on
his purchase-money, the mero esistence of a
difficulty as to title, though cuused by the lachss
of the vendor, is not sufficient to ab<olve the
purchaser from his liability to pay interest.

Under such circumstances, nothing short of
misconduct on the part of the vendor will disen-
title him to maintain a claim for interest.

Semble, that a purchaser will not be ordered to
pay the costs of a suit necessary for getting in
the legal estute. (14 W. R. 204.)

M. R. Jan. 18,17,

Eary Pouvrerr v. Ioop.

Will—Construction—-<¢ Money duc on marigige
Jrom any person— Charge—Sticcession duty.

A testator, by hig will, gave ¢ all money which,
at the time of his death, should be due tu bimun
mortgage from any person or persous whom-
soever.”’

Held, that charges upon real estate, created
under a settlement, and to which the testator
was entitled, did not pass by these words.

A fund set apart by the testator for the pay-
ment of the legacy and succession duty, ¢ in con-
sequence of his death, is liable to pay the duty
upon every succession which ovcurs upon his
death, and not merely upon these successions
which are created by bis will. (14 W. R, 288)

L. C. Dee. 20.
Act of bankruptey—Fraudulent assigniment.

Ix e Coremere.

An assignment of the whole of a trader's pro-
perty upon acontraci for sale to secure a present
advance of money, which, without the lender's
knowlenge, is applied in payment of seme ¢f the
of the untecedent debts of the borrewer, is not
fraudulent, and conscquently not an act of banrk-

uptey. (14 W. k. 218))

9. C. Dresson v. Raicroap Conpaxt.  U. 8.

Judicicl sele—Righs of bidder —Adjyurnnont—
Riscontinuing sale.

1. A bidder at = indoeinl snle at public aucticn,
whose bid Tas noi been s ceented—the sale bding
atjeurned for suficient catze and Hnally discon-
tinrued—cunnot jnsist en lenve, oven thcugh he
have been the kigkest snd best Lidder, to pey the
amount of hia bid, sud lbuve a coxfirinstion of
the eale to him.

2. The murshal, or other officer, who makes o
sale of veal property under a decree of fore-
closure, possesses tiie power, for good cauvse
shiown, in the exercise of & sound discretion, and



84—Vor. IL,, N. S.]

LAW JOURNAL.

|February, 1866,

Cuaxcenry Spring SiTTINGS, 1866—APPoINTMENTS T0 OFFICE—T0 CORRESPONDENTS.

in subordination to the superior control of the
court over the whole matter of the sale, to
adjourn from timo to time.

3. Tn o case where the decrzes was that the
sale should be made unlrss the mortgagors should
previously pay the morty e debt, o few short ad-
journments for the purprse of enabling the mort-
gagors to make an arrangement to pay it, are
adjournments for sufficient cause, although euch
adjournments have been made by dircction of
the complainant’s soliciter. And if, priortc the
day to which the sale stands adjourned. the
mortgagors come in and pay the complainants
the amount of the decree, &c., the sale may pro-
perly be discontinued altogether. (Phil. Leg.
Int.)

U. 8. Youxe v. McKee.

Morigage by infa:zt—Ajirménce.

An infant who receives & conveyance of lands
and gives & mortgage for the purchase-price,
affirms the mortgage il be claims tc retain the
land after coming of nge. The conveyance and
the mortgage aro all one transaction, and he can-
not affirm it 8o far as it results to his benefit,
and repudiate it in other respects. (13 Mich.)

Cocetxour v. BuLLock.
Mortgages— Practice— Amending decree.

Itis no defence to a bill of foreclosure that
the morigage was given tu secure the purchase
money uf the mortgaged property, and that to
part cf it the vendor (now the mortgagee) had no
title.

Where. on a bill praying foreclosure only, a
decree for sale was drawn up with a direction
that the mortgagor shonld pay any deficiency,
the court, at the instance of the mortgagor, four
years nfterwards amended the decree by striking
out this direction, but ordered the mortgagor to
pay the costs of the proceedings which had taken
place upder the decree. {12 U. C. Chan. 188.)

PROBATE.

Nov. 14, 1865.
JacrsoN v. Jacksoy.

Administration bond — Justifying by sureties —
Where dispensed with—Practice—20 § 21 Vic
¢ 17,8 8L

Where the Court is satisfied that property in
which infant children tuke a share is in the cus-
tody of the Court of Chancerf, and cannot be
taken out by a collucive or fraudulent termina~
tion of the suit, it will diepense with the sureties
usually required in adminisiration bonds, if it
appear that the person to whom administration
is granted is unable, or findg 1t difficult, to pro-
cure such sureties.  When the Court is not
satisfied that the propecty cuvact be fraudu-
lently taken out of the custody of the Court of
Chancery, it wiil notdispense with tho surcties,
but will allow the nember o be fucressed suv as
to facilitate finding gecurity. (14 W. R 112)

Re J. H. Roranp. Jan. 23.
Will—Misdescription—Parol evidence.
Where there is a person corresponding in name
and address, but not in other particulars, to the
description of the legatee contsined in the will)
and another person corresponding in every par.
ticular except the Christian name, the court ad-
mitted parol evidence to sbow that the latter
was the person iutended to be benefitted. (14
W. R. 317.)

CIIANCERY SPRING SITTINGS, 1866.

The Hon. Vice-Chaneellor Spragge.
Toronto .......... Tuesday ...... 20 March,
The Hon. Vice-Chancellor Mowat.

Stratford.......... Tuesday ...... 38 April
Goderich ......... Thursday ..... &

Sarnia ............ Monday ...... .9
Sandwich ......... Wednesday ... 11
Chatham .......... Friday........ 13
London........... Tuesday ...... 17
Woodstock ........ Saturday...... 21 ¢
Simcoe ........... Thursday ..... 26

The Hon. Vice-Chancellor Spragge.
Guelph ........... Thursday ..... 26 April,
Brantford ......... Tuesday 1 May.
Hamilton ......... Thursday. .. 3
Niagara ....... .. Thursday..... 10 ¢
Whitby .......... Monday....... 14 ¢
Cobourg ......... Thursday..... 17 ¢
Barrie . .....co00... Tuesday ...... 22
Owen Sound... ... Friday........ 23

The Ilon. the Chancellor.

Belleville ......... Tuesday ...... 15 May.
Brockville...... .. Thursday ..... 17 ©
Ottawa ........... Monday....... 21
Cornwall ......... Saturday...... 26
Kingston ......... Wednesday.... 30
Peterboro’......... Tuesday ...... 5 June

I .

Lindsay........... Thursday ..... 7
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APPOINTMENTS TO OFFICE.

NOTARIES POBLIC.

RICHARD SNELLING, of the City of Tnronto. Esguire,
Barrister-at Law, to be a Notary Public in Upjer Cauads
(Guzetted February 3, 1866.)

. CORONERS.

JAMES HUTTON, of Forest Village, Fequire, M D.. tobs
an Assoziate Coruner for the County of Lanibton. (Gazet
ted Fobruary 3, 18G6.)

HENRY R. HANEY, of Fenwick, Esquire, M.D., to bean
Associate Coroner for the Couuty of Welland. (Guzetted
February 3, 1866.)

THOMAS EYRES, of the Villaze of Millbrouk, Fequire. fo
be an Associate Coroner for the Tnited Counties of North-
nmberland and Durham. (Gazetted February 3, 1866.)
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TO CORRESPONDENTS.

* ATTORNEY "—Wo fnsert the caso you send us, but unde
the rules wo have 1aid down for our guidance, this jsallw
can Jdo.

“ LEX "—We do not understand your statenient of facts;
but i any case it does not appear tu touch wiatters of gomé,
ral interest, and is thereforo nut in our proviuce .o answer
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