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VOL. XLVIL TORONTO, DECEMBEE 1. No. 24,

THE DOMINION LAW REPORTS.

A new departure in law reporting is announced under the
above title by the Camada Law Book Company, Limited, of
Toronto. In the eireular just issued -hy them, the main idea ap-
pears to be to standardize law reporting in Canada and to hring
the reported decision of every provinee of the Federal 7 jurts
into one series.

The expansion of interprovineial trade and of corporation
husiness has brought the provinees more closely together as re-
gards the interpretation of the law.  Although the confederation
of the Canadian provinces had a statutory beginning in 1867,
the real confederation has heen developed sinee, hot only as to
trade and national spirit, but as to the various forms of local
government in the provinees, and the reliance placed hy the
sourts of one provinee upon the decisions of the Courts of
aunother,

What is aimed at in thiy new serics is to systematie the
reporting of all cases involving important points of law in Can-
ada, and to furnish the profession with headnotes stating the
principles of law for which the reported case ean be cited as
autherity, and to follow the unabridged text of the delivered
opinion of the judges, with annotations to the principal cases,
briefing the leading cases on the sane point in the other pro-
vinees and in England.

A sample report of an Ontario decision indicates the method
which is to be followed, and no further recommendation is re
quired than the high standard of the head notes and annota-
tions contained in the sample report, which has been printed for
free cireculation. The profession has long endured the historical
headnote which, not infrequently covers two pages of closely
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printed small type, and which very often fails to ennunciate
any prineiple or doctrine of law in any other way than by
inference from the circumstances which it details, and the gen.
eral result which announccs who has been the successtul party,

A proper syllabus or headnote of g law report should deal
only with prineciples and should eliminate the only too common
feature of setting forth the adventures of A B and C. This
series will be invaluable to the lawyer, who desires to keep
thoroughly posted on British and Canadian law, and who is not
content to search only in the reports of his own province. We
find, on inquiry, that the decisions of the Privy Council on alf
Canadian appeals are to be included. The scheme does not
confliet with the publication by the various Law Societies of
their own official reports, but aims, as a private enterprise,
to give reports on cases within thirty days from their delivery
and to so dispense v 'h the necessity of advance notes of cases.

The same idea was hrought forward a good many years ago
by the late Christopher Robinson, K.C., and the late B. B,
Osler, Q.C., both of whom strongly advocated the publication of
all the Canadian reports in one series and the supplying of same
to members of the Law Society in Ontario, but the scheme was
then dropped, as it was considered that the Ontario Law Society
would have no authority to carry it out without legislative
sanction.

The Dominion Law Reports should go far to perfect the con-
federation of the law courts of Canada, and one cannot doubt
on reading the many references in the current reports to the
decisions in other provinces that the policy of comity between
the provincial courts is growing apace.

This is by far the largest and most important venture in the
way of law reporting ever undertaken in this country and is
unique in its comprehensiveness, It deserves and will doubtless
receive the hearty support of the profession. The work is
under the editorial management of Messrs. C. B. Labatt and
W. J. Tremeear, barristers-at-law, assisted by a competent edi-
torial staff.
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HON. MR. JUSTICE KELLY.

With commendable promptitude, the new government at
Ottawa has filled the vacancy in the Ontario High Court Beneh,
caused by the death of Mr. Justice MacMahon by the appoint-
ment of Mr. Hugh T, Kelly, K.C., of Toronto.

It is doubtless gratifying to him to know that his appoint-
nment has been well received by the profession. Other men
might have been found who have had more experience as coun-
sel, and who have been more prominently before the public in
that capacity or in some other way; but it must be remembered

that there are, after all, other matters for consideration in -

respect to judieial qualifications of still wmore importance, and
in these we think the seleetion of My, Kelly may well be justi-
fied. e Is a sound lawyer, 2 man of great industr, and thor-
oughness, of high character and unblemished reputation, and
well versed in the general business of the country.

As chairman of the Public Library Board and as a member
of the Board of Governors of the University of Toronto, he earned
the respect of his fellows, and fully met the expectations of
his friends. Unassuming and dignified in manner, courteous
and considerate, he will, we venture to think, be a judge be-
fore whom it will be a pleasure to practise.

The best incumbents of judicial positions are those who have
a laudable ambition to be known by their brethren as good
judges, and to be remembered by them and by others as men
who have endeavoured to do justice without fear, favour or
affection. 'We believe Mr, Keily has that ambition, and con-
gratulate him upon his promotion to the Bench,

He was born in the township of Adjala in the county of
Simeoe in 1838, the son of Mr. John Kelly, a well-to-do farmer
there. In 1873, (being a member of the Roman Catholic
Church) he began his education in St. Micluel’s College, To-
ronto, graduating therefrom in 1880, In 1880, he began the
study of the law, in the office of Foy & Tupper, composed of the
present Attorney-General of Ontario and Mr. J. Stewart Tupper,
now of Winnipeg,.¢'dest son of Sir Charles Tupper. In 1887
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he entered into partnership with Mr. Foy, the partnership con-
tinuing until his appointment to the Beneh,

The management or the extensive practice of the firm of Foy
& Kelly has been for many years under his supervision,

ACTION BY REPRESENTATIVES OF DECEASED
WORKMEN.

There are some obseryvations of Garrow, J.A., in the case of
Dawson v. Niagara, St. Catharines & Toronto Ry. 23 O.L.R.,
pp. 675-6., which appear to have been concurred in by the full
Court of Appeal, which are soizewhat hard to understand. The
learned judge seems to be of the opinion that no action can be
taken by the representatives of a deceased workman under the
Workmen’s Compensation for Injuries Act. He says section 3
of that Act does not attempt to confer a right of action upon the
widow, ete., all it does is to give "the same right of compensaiion
and remedies against the emplover as if the workman had not heen
a workman. The workman himself is given a right to sue under
the statute. It is as to him a new right, but, as to his representa-
tives, the effect of the statute is simply to remove a difficulty out
of the way. The action when not brought by him, but after his
desth, by his representatives, must thus rest for its basis upon
the earlier Act’ (i. e., the Fatal Accidents Act), and upon it alone,
although the amount recoverable is necessarily limited by the
provisions of the later Act (1. e., the W orkme s Compensation
for Injuries Act.)

It appears to us that in making these observations the learned
judge has failed to give full «ffect to the words of section 7 of the
Workmen's Act, which expressly provides that ‘“the work-
man, or in case the injury results in death, the lepal personal
representatives of the workman, and any persons entitled in case of
death, shall have the same vight of compensation and remedies against
the employer asif the workman had not been a workman of, norin the
service of the employer,nor engaged in his work.”” These words seem
to give to the personal representatives and any persons entitled
in case of death, the same right of action which the deceased
himself gets under the Act. If, as the learned judge assumes,
the section only removes out of the way of the deceased’s repre-
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sentatives the difficulty of the deceased being in the position of a
servant of the defendant, and as such having no right of action;
and the action by such representatives is only maintainable under
the Fatal Accidents Act, then the logical conclusion appears to
be that such and only such damages as are recoverable under the
Fatal Accidents Act are recoverable in such an action; viz., the
actual pecuniary loss occasioned by the death; but the learned
judge while holding the action to be only maintainable under the
Fatal Accidents Act, yet nevertheless reaches what appears to us
to be the illogical conclusion that the damages in such an action
are limited by the Workmen’s Act, although, according to the
learned judge’s view, the representatives have no right of action
upder that Act. If they have no right of action under that Act,
how can the damages recoverable by them under the Fatal Acci-
dents Act, be limited by an Act under which, according to the

learned judge they have no right of action? The positions seem
inconsistent.

1t is interesting, not to say amusing, to note the comments
of the Law Times on the appointment of judges in England, in
view of what takes place in this country. OQur contemporary
states that some vacancies.on the County Court Bench have just
been filled: ‘‘Both the promotions are excellent, and will be
welcomed throughout the profession; but it is to be hoped that
in future a little more expedition will be shewn by the Lord
Chancellor in selecting candidates for the Bench. Nearly three
months have elapsed since the death of His Honour Judge
Willis, and, although a certain rearrangement of judges has
been carried out in the meantime, that period is too long even
for the most careful deliberation.”” The vacaney in the Ontario
Superior Court Bench, owing to the death of Mr. Justice Mae-
Mahon, which occurred nearly a year ago, has only just been
filled. Had such delay taken place in England, our brother
would have some caustic remarks to make on the subject. In
this country the Bench is too much made use of as a playt}’ling
for party politicians, and not sufficiently regarded as one of
the great foundation stones supporting the nation’s welfare.
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REVIEW OF CURRENT ENGLISH CASES.
" (Registered in accordance with the Copyright Act.)

ADMIRALTY—TOWAGE CONTRACT—DEFECT IN TOWING GEAR—
W ARRANTY OF FITNESS OF TUG— EXEMPTIONS FROM LIABILITY,

In The West Cock (1911) P. 208, the Court of Appeal (Williams,
Farwell and Kennedy, L.JJ.) have affirmed the decision of Evans
P.P.D., (1911) P. 23, noted ante, p. 174.

PRACTICE—PARTIES—ADMINISTRATION ACTION—REAL ESTATE-—
CREDITOR'S ACTION.

In re James, James v. Jones (1911) 2 Ch. 348, a small point
of practice on the subject of parties is settled by Warrington. J.
The action was by a creditor for administration of the real and
personal estate of a deceased person—and it was objected that
as administration of the realty was asked, it was necessary that
the plaintiff should sue on behalf of himself and all other ereditors.
The learned judge, however, overruled the objection, holding that
since the Land Transfer Act, 1897, which contains similar pro-
visions to those contained in the Devolution of Estates Act of
Ontario, whereby the' realty of a deccased person vests in Lis
personal representative, it was no longer necessary that s creditor
suing for administration of the realty should sue on behalf of
other creditors.

DAMAGES—INTEREST—REFEREE'S REPORT—IDATE FROM WHICH
INTEREST RUNS—JUDGMENTs Act 1838 (1-2 Vicr. . 110)
88, 17, 18.—(OnT. JUD. AcT, 8. 116).

Astover Fluor Spar Mines v, Jackson (1911) 2 Ch. 355. 'Thix
was an action for trespass to mines. By comnseut, on June 18,
1910, it was refered to a special referee to inquire as to the vslue
of materia] taken by defendants from the plaintiffs’ mines, muking
all just allowances for the cost and expense of bringing such
material to the surface, and also whether the plaintiffs had suffered
damage by reagson of the defendants having rendered other min-
erals on the plaintiff’slands unworkable, the defendants to pay
the amounts found due on such inquiry. The referec on June 1,
1911, found the amount due on each head of the inquiry, and the
plaintiffs now moved for judgmentin accordunce with the report,
and the question was whether the amounts found due bore interest
from the date of the order of reference of the 18 June, 1910, or
from report, or whether the interest would only run- from
the date of the judgment to be pronounced on the present motion.
Eve, J., held that the order of the 18 June, 1810, was not an order




ENGLISH CASES, 759

whereby a sum of money was payable and therefore interest did not
run from its date, because that order was so framed as to necessi-
tate a further order to pay; but he held that the order of reference
practically embodied an agreement to pay what should be found
due when certified, therefore interest should run from the date
of the report.

‘COMPANY—REDUCTION OF SHARE CAPITAL—CONFIRMATION OF
BY-LAW FOR REDUCTION OF CAPITAL—IISSENTIENT B8IiiRE-
HoLDER—CoMPANIES AcT, 1908 (8 Epw, VII. c. 69) 8. 46.—

(R. 8. C. ¢. 79, ss. 54, 228)—(7 Eow. VII. c. 34, s. 13 (a),
ONT.).

Re Thomas De la Rue & Co. (1911) 2 Ch. 361. This was a
petition by a limited company to obtain the sanction of the
court to a resclution for the reduction of the share capital of the
company. The scheme of reduction differentiated between
holders of the same class of shares to the extent that it provided
for the paying off scme and not others, and impoe<ed upon the
shareholders whose shares were to be extinguished .he obligation
to accept debenture stock in lieu of cash, and involved the advance
to the company of the moneys to be utilized in redemption of the
shares by the persons whose shares were to be redeemed. Eve,
J., held that the scheme was within the power of the company
under s. 46 of the Companies’ Act, 1908 (see R. 8. C. ¢. 79, ss. 54,
228, and 7 Edw. VIL. ¢. 34, s. 13 (a) Ont.) and made the order
asked, as being on the whole fair and equitable, but made it a term
of the order that the costs of a dissentient sharcholder, who
had assisted the court by his criticism of the scheme should be
paid by the company. We may note that under the Dominion
Companies Act, by-laws for reduction must be approved by
“the Minister’’ with the approval of the Treasury Board. The
particular Minister referred to not being defined, though from
the other parts of the Act, it would appear that the Secretary
of state is probsbly iatended. Under the Ontario Companies
Act (7 Edw. VII. c. 34) no confirmation by any external authority
of a scheme for reduetion of capital appears to be necessary,
8o that a dissenting minority has no redress, which affords an
illustration of the desirability of having one company law for
the whole Dominion.

WiLL—LIMITATION IN STRICT SETTLEMENT—IDISCLAIMER OF LIFE
ESTATE, PRECEDING ESTATE TAIL—NO FPRESENT ISSUE IN
TAIL—ACCELERATION OF ESTATE IN REMAINDER—CONTIN-
GENT REMAINDERS AcT, 1877 (40-41 Vier. ¢. 33)—(1 Geo,
V.c 25, 8. 31 (Ont.).

Re Scott, Scott v. Scott (1911) 2 Ch. 374 is what Warrington,
J., calls & curious case. A testator devised land to his eldest son,

¢
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John, for life, with remainder to his firs, and other sons successively
in tail male, with remainder to his grandson Walter, the son of his
son Joseph, for life, with remainder over. After giving numerous
legacies he gave his real and personal estate not otherwise devised
or bequeathed to trustees upon trust to sell and convert and hold
proceeds on specified trusts. John, the eldest son, disclaimed the
life estate devised to him, but, though living and married he had
no male issue, nor was there any prosnect of his having any, con-
sequently the estate tail could not take immediate effect. In
these circumstances the grandson Walter claimed that his life
estate was accelerated, subject to be divested in case issue in tail
should be born to John, but ‘Warrington, J., concluded that the
effect of the Contingent Remainders Act, 1877 (see 1 Geo. V. ¢.
25, s. 31, Ont.) was to preserve the contingent remainder to the
same extent as if a trustee to preserve the contingent remainder
in tail had been actually appointed, and consequently that the
life estate of Walter was not accelerated; but he further held that
until issue in tail should be born, or the possibility of such issue
should be at an end by the death of John, the rents and profits
of the disclaimed life estate of John formed part of the testator's
residuary estate.

TRADE MARK—MAKER'S SURNAME AS TRADE MARK.

I'n re Pope's Electric Lamp Co. (1911) 2 Ch. 382. This was an
application by Pope's Electric Lamp Co. to register the name of
“Pope’ as a trade mark for lamps manufactured by the appli-
cants. There was evidence that the name had become identified
by user with the goods sold by the applicants, but Warrington, J.,
was of the opinion that the word was, for all essential purposes,
the surname of the mzker of the plaintifi’s goods, and was not,
in its nature, adapted to distinguish them from the goods of aother
persons of the name of " Pope ' and could not become so adapted
by user as to be eapable of registration as s trade mark, and cven
if the name could be adapted to distinguish the plaintiff's goods,
in the exercise of a sound diseretion, the court ought not to make
the order asked.

PRINCIPAL AND SURETY—C 0-8URETIES—CONTRIBUTION — JOINT
AND SEVERAL GUARANTEE—DEBT PAYABLE BY INSTALMENTS.

Stirling v. Burdett (1911} 2 Ch. 418. This was an action by
some sureties against their co-sureties claiming contribution, in the
following circumstances. The plaintiffis and defendants hud
jointly and severally guaranteed the payment of a debt of £15,000
and their respective liabilities were l'mited to various apecified
amounts, The £15,000 was payable in instalments, some of
which had fallen due and had been paid by the plaintiffs. The
amount so paid was more than their proportionate shares of the




ENGLISH CASES. 761

instalments, but not as much as their proportionate shares of

the whole debt, and Warrington, J., held that until they had paid

more than their proportionate share of the whole debt, they could

?qtl (&all on the defendants for contribution. The action therefore
ailed.

CompaANY—MINIMUM NUMBER OF DIRECTORS—QUORUM—MINI-
MUM NUMBER NEVER APPOINTED—ALLOTMENT BY LESS THAN
MINIMUM NUMBER OF DIRECTORS—INVALID ALLOTMENT.

In re Sly Spink & Co. (1911) 2 Ch. 430. This was an appli-
cation in a winding-up proceeding for a rectification of the register
of shareholders, on the ground that the shares allotted to the persons
whose names were sought to be removed nhad been invalidly
allotted by less than the minimum number of directors required
by the articles of association. The articles provided that the
number of directors should not be less than four nor more than
eight, that the two vendors should be the first directors, that
the first directors should have power before the first general
meering to appoint additional directors, but so that the number
should not exceed seven; that continuing directors might act,
notwithstanding any vacancy, and that three should be a quorum.
The two first directors appointed a third and the three held board
mectings uand allotted shares. including 2,000 allotted as fully
paid up to Macdonald, the promoter, by way of commission for
his services. Maedonald had transferred some of these shares to
Herstlet partly as a gitt and partly in payment of costs, and others
to bona fide purchasers. The company never really commenced
business, and was ordered to be wound up on the petition of
shureholderr. The vendors who had acted honestly, psaid all
the debts ot the company, and repaid the bona fide shareholders
what they had paid, and took transfers of their shares. The
liquidator moved to rectify the register by striking out. the names
of Maecdonald and Herstlet, who had full notice of the articles of
association, and Neville, J., granted the application, thus leaving the
vendors the only shareholders of the company and enabling them
to get back theiv property. The learned judge holding that as
the minimum number of directors had never been appointed, the
three directors who assumed to act could not be deemed to be
continuing directors; or as constituting a quorum, and therefore
the allotment of shares made by them was invalid.

VENDOR AND PURCHASER—TITLE—LAND PURCHASED BY TRUSTEES
AB AN INVESTMENT UNDER POWER—NO EXPRESS POWER TC
VARY INVESTMENTS—IMPLIED POWER TO VARY—SALE RY
TRUSTEES—C ONCURRENCE OF CESTUI QUE TRUST FOR LIFE,
IN CONVEYANCE.

In re Pope (1911) 2 Ch. 442, This was an app!ication_under
the Vendors and Purchasers Act to determine a question of

Lo
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title. The vendor’s title was derived from trustees who had
purchased the land in question under a power contained in a
settlement ag an investment, and for the occupaiion of one of
the cestui que trust, . tenant for life. The settlement contained
no express power to vary the investment but the property being
ne longer required by the tenant for life, the trus‘ees, with his
consent, had sold it to the vendor. Two questions wrve raised
by the purchaser:(1) In the absence of an express power to vary
investment.,, had the trustees any power to sell at all; (2) If
they hac, was the tenant for life & necessary party to the convey.
ance. Neville, J., answered the first question in the affirmative
and the second in the negative. He held that a power to invest,
where there is no special 1eason against it, implies « power to
vary investments, and there being no special reason against it in
this case, the trustees had power to sell.  And though unde
the Settled Land Act, 8. 56, the tenant for life had alse power to
sell, yet that did not put an end to the power of the trustees to
vary the investment. He was therefore of the opinion that hoth
the trustees and the tenant for life, had power to sell. And
assuming that the consent of the tenant for life war necessary to
& sale by the irustees, it was not necessary that the consent
should be in writing, or that he should concur in the convevance.

MORTGAGE—PRIORITY—MERGER—RELEASE OF PART OF SECUR-
ITY.

In Manks v. Whitley (1911) 2 Ch. “'8 the plaintiff elaimed
priority as mortgagec in the followi.g circumstances. Ogden
being owner of the land in question in 1900, mortgaged it 1o
Ackroyd for £300. In 1901 he mortgaged it to plaintiff for £120.
In 1905 he mortgaged it again to Ackroyd for £172. In 1907
Ogden agreed to sell the property to Whitley; Whitley was in-
formed that the only incumbrances were the two mortgages to
Ackrovd. In order to pay off the first mortgage Whitley borrowed
£300 from Farrar and Whitley paid off the second mortgage.
The transaction was carried out by Ackroyd reconveying to
Ogden. “'Ogden then conveved to Whitley and Whitley mort-
gaged to Farra. to secure £300 advanced by him to pay off
Ackroyd’s first mortgage. In these circumstances the pl.intiff
contended that the first mortgage not having been kept  n foot,
but the mortgagee haviug reconveyed to Ogden vad he having
eonveved to Whitley free from the Ackroyd first mortgage, it was
extinguished, and the second mortgage of the plaiatiff aecquired
priority: b Parker, J., held that the transsetion having taken
place withe ot notice of the plaintil’s mortgage, it could not be
supposed that there was any intention to merge or extinguish
the meortgage, and that Whitley and Farrar were entitled to he
subrogatod to the rights of the first mortgagee. Another point
in this ease was this:  the piaintiff besides the mortgage above

s
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referred to, had also a collateral morigage on other property.
This latter propervy had with the concurrence of the mortgagor,
been sold, and the plaintiff had released it from his mortgage and
taken a new mortgage from the purchase, and it was held that
this transaction did not disentitle him to enforce his first men-
tioned mortgage. The learned judge on this point said: “It was
argued that this transaction was in derogation of the rights of
the defendants, Farrar and Whitley, to corapel the plaintiff to
marshal his securities in their favour. . . . The equitable
right of marshalling has never been held to prevent a prior
mortgagee from realizing his securities in such manner and
order as he thinks fit.”

A LTERATION—CORPORATION—W ARRANTY GIVEN BY CORPORA-
TION—‘REASON TO BELIEVE'—' PERrsoN’- -LIABILITY or
COUPURATION FUR FALSE WARRANTY.

Cho. . Freeth (1911) 2 K. B, 832, In this case the defen-
dants, a corporation, were prosecuted for having sold milk with
s false warranty that it was pure when in fact it was not. The
prosecution was under a statute which provided that a person
giving a false warranty should be Hable to a penalty unless he
proves that when he gave the warranty he had reuson to believe
that the statements or descriptions therein were true. The magis-
trate before whom the information was laid, held that as a cor-
poration vould not believe it was incapable of committing the
offence; but the Divisional Court (Lord Alverstune, £, J., and
Pickford and Lush, JJ.) held that this was too narrow a con-
struetion of the Aet, and that if a corporation is capable of giving
a warranty, it is liable to the penalty if it is false; and asx there is
ne resson why a corporation cannot give a warranty through
its agents, so there is no reason why, through its agents, it eaunot
believe or not believe in its truth or falsity,

TREBPASS—-JUSTIFICATION— ACT DONE IN PRESERVATION OF
TRESFASSER'S PROPERTY~—ACTUAL NECESSITY-—REASONABLE
ACT.

In Cope v. Sharpe (1911) 2 K. B. 837, on a former report of
this ecase (1810) 1 K. B. 168 (noted ante, vol. 48, p. 171). a new
trial was ordered. The facts were tnat the defendant in order to
protect his master’s shooting rights, for the purpuse of staying
the spread of fire over the land over which the rights existed, had
set fire to patches of heather at some considerable distance from
the main fire. The plaintiq, the owner of the land, claimed that
this act amounted to a trespass.  On the new trial of the action
the jury made two apparently inconsistent findings. 1t found
that the act of the defendant was not necessary for the protection
of his master’s property. and they slso found th: | in the cireum-
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stances it wae reasonably necessary. The County Court judge
acting on the latter finding dismissed the action, but the Divisional
Court (Phillimore, Hamilton, and Stratton, JJ.) thought the
first finding should prevail an l gave judgment for the plaintiff
for nominal damages and an injunction. The Divisional Court
thought that what the jury meant by their second finding was
merely that the defendant had dcne the act in such circumstances
as a reasonable man acting bons fide would consider necessary,
but they held that if the art was not in fset necessary then it could
not be justified merely by a bone fide belief that it was on the part
of the trespasser.

PRACTICE—SERVICE OF WRIT OF SUMMONB—INDORSEMENT ON
WRIT OF DATE OF SERVICE—PROCEEDINGS BY DEFAULT--
Rrre 62—(ONT. RULE 150).—IRREGULARITY—NULLITY.

Hamp-Adams v, Hall (1911) 2 K. B. Y42 is a case which
illustrates the importance of complying with the rule requiring
the date of service to be indorsed on & writ of summons; see Ont.
Rule 150. In this case the indorsement had not been made, and
the defendant not having appeared, the plaintiff signed judgment
for default of appearance and assessed damages, and on the
application of the defendant the judgment and assessment wore
set aside, as being, not a mere irregularity, but a nullity,—the
court holding that the vmission of the indorsemeut of service as
required by the Rule disabled the plaintiff from proceeding
under the Rules for default of appearance. The Court of Appeal
(Williams and Buekioy, L.JJ.) reversed the order of Bucknill J.,
who had refused the defendant's application.

Passing orF—""GET-UP’" OF GOODS— USEFUL BUT UNPATENTABLE
COMBINATION—ARTICLE IN COMMON USE—INJUNCTION.

In Kdge v. Niceolls (1911) A.C. 693, the House of Lords
(Lord Loreburn, L.C., and Lords Gorell, Robson and Atkinson),
have been unable to agree with the decision of the Court of
Appeal (1911} 1 Ch, 5 (noted ante, p. 175). The aetion, it may
be remembered, ws to restrain the defendants from imitating the
“get-up’ of plaiatifi’s goods.  The goods in question were
laundry blue which the plaintifis sold in canvas bags with a small
stick attached thereto, it being shewn that this particular styie
of ,et-up had become a distinetive feature of the plaintifi’s goods.
The defendants did up their goods in a similar style, the only
differenc: being that they attached to the bags a label bearing
their own name. The Court of Appeal thought that the stick
being a useful but unpatentable device could not be regarded as
part of the get-up of the article, but their Lordships thought
otherwise and granted the injunction prayed.
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EJECTMENT—IOMINION LEASE TO PLAINTIFF—DECEIT—LERSEE
TAKING WITHOUT NOTICE OF PREVIOUS GRANT.

Vancouver v. Vancouver Lumber Co. (1911) A.C. 711, This
was an action concerning Deadman’s Island, which had formed
part of Stanley Park, Vancouver, and appears to have been a
fruitful source of litigation for some years past. The action was
for cjectment against e city of Vancouver, and the plaintiffs
were & lumber Coammpany claiming under g lease from the Dominion
Government made in 1890, It appeared that the
island, assumed to be  part” of a nilitary reser-e,
had, by an order in ecouncil of 1887, been permitted
«w be used by the city of Vancouver fer a public park,
subject to the right of the Government to resume possession if
required. The eity entered into possession and used the island
for park purposes, but certain squatters ulso seem to have entered
whom the ecity, for want of title, found they could not
eject.  Negotiations  took  place  with  the view to a
lease being granted, which was refused.  Up to this time
there had been no reference to the island by name or other-
wise in the communieations passing between the city and
the Government.  In 1899 a lease of the island for 25 years was
made by the Government to the plaintiffs at a yearly rent of 3500.
On the city learning of this lease they asked the Government to
revoke it,on the ground that the island was ineluded in the property
covered by the order in council of 1887; and in answer the
Minister of Militia replied that the island had not heen considered
part of the military reserve; thereupon a writ was issued by the
Attorney-General for the Provinee of British Columbin ageinst
the plaintiffs in the present action, elaiming that the land helonged
to the Crown in right of the Provinee, but this failed and the land
was adjudged to belong to the Dominion.  Further negotiations
with the Dominion Governrtent resulted in the order in council
of 1887 being ecancelled, and in August, 1906, o 99
vears' lease  was recommended by order in couneil
of  the Dominion Government to  be made to the
city of the military property known as SHtanley Park, which
lease was ultimately executed in 1908, The city relied on its
possession uxs against the prior lease of the plaintiff, which on appeal
they claimed was invalid (1) for wunt of being under seal and (2)
as having been obtained by deceit of the Crown, But both points
failed. the first beeause it had not been taken in the court helow.
anid the second because it wax not shown that the plaintiffs
when taking their lease in 1899 had any notice of the elaim of the
city,

4
2
%
H
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RepsMprioN—PowWEs: OF SALE—DUTY OF MORTGAGEE—INAD-
EQUACY OF PRICE-—NOQ CHARGE OF COLLUSION AGAINST PUR-
CHABERS—PLEADINGS.

Haddinglon Island Quarry Co. v. Huson (1911) A.C. 722.
This was an action of redemption, the plaintifis alleging that a
sale of the mortgaged property under a power of sale was invalid,
*by reason of the alleged inadequacy of the price obtained. The
Court of Appeal of British Columbia had held the sale bad, and
given judgment for redemption; but the Judicial Committee of
the Privy Council (Lords Macnaghton, Shaw, Mersey, DeVilliers,
and Robson) reversed the decision, as it appoared that the plead-
ings contained no allegation that the purchasers were in any way
guilty of fraud, collusion or bad faith, and that there had been no
notice to the defendants before trial that inadequacy of price
would be relied on, and the court of first instance had found the
sele to have been valid and regular.  In these cireumstances their
Lordships held the judgment ac the trial ought not to have been
reversed, and that the omission of the defendants to produce
counter evidence as to the adequacy of the price, did not justify
a finding that the saie was fraudslent,

Extr o1rtoN—R.8.0C. ¢, 155, 8. 10~—REQUISITION FOR ARREST--
LYIDENCE.

Attorney-General for Canada v. Fedorenko (1911) A.C. 735.
The Chief Justice of Manitoba had, on the sworn information of
a police owticer,issued his warrant for the committal of the defen-
dant on a charge of murder, for the purpose of extradition under
the Extradition Aet (R.S.C. c¢. 155) s. 10. The defendant
subsequently applied to be discharged and his application was
granted Ly Robson, J., on the ground that there had been no
evidence before the Chief Justice of any diplomatic requisition for
the extradition of the defendant, without which he held the
defendant could not be legally committed under the Act; but the
Judicial Committee of the Privy Couneil (Lord Loreburn, L.C..
and Lords Haldane, Macnaghten, Shaw, DeVilliers, and Robson)
beld that the warrant for committul was properly issued by the
Chief Justice under the statute,and that Erouf of the diplomatic
requisition was unnecessary, and that the statute in no way
contravened the treat~ with Russia, under which the extradition
was sought.

CANADIAN RAILV/AY ACT, 1803, ss. 42, 242—ACTION FOR DAMAGES
—REMOVAL OF CIDING—RAILWAY BOARD'S FINDING OF FACT
—EVIDENCE—LIMITATION OF ACTION.

Canadian Northern Ry, v. Robinson (1911) A.C. 739, This
was ab action brought by Robinson against the railway company
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to recover damages for removing a siding and thereby depriving
the plaintif of certain conveniences for the shipment
of their goods to which they were entitled, in
the  following cireumstances. The railway com-
pany had  constructed a spur or  siding from
their railway into the plaintifi’s premises. In Octo-
Ler, 1904, the defendants wrongfully (as the Rail-
way Board subsequently held) removed the siding,
and it was not restored until after the Board had directed its
restoration in September, 1906. The plaintiffs elaimed damages
for their deprivation of the siding hetween October, 1904, and
September, 1906. The action was commenced in 1908, The
defendants contended that under <. 242 (now R.8.C. ¢. 37, s. 306),
the action was barred because not brought within one year next
after the damage complained of wassustained : andthey also claimed
that no action lay for any damages sustained hefore the order of the
Railway Board directing the restoration of the siding. At the
trial the plaintiff suceceded and the judgment at the trial was
atfirmed by the Court of Appeal for Manitoba,and this judgment
was affirmed by the Supreme Court of (Canada, a minority of the
judges of the latter court, however, dissented on the ground that
the action was barred under s, 242, The Judicial Committee of
the Privy Ceouncil (Lords Haldane, Macnaghten, 8haw, DeYilliers,
and Robson) affirmed the judgment of the Supreme Court, their
Lordships holding, first, that the finding of the Railway Board
that the plaintiffs had been unreasonably deprived of the siding
was conclugive and notcontrovertible in this action;and they also
held that section 242 did not 2pply beeause the act complained of
was not an act dene in the construction or operstion of the defen-
dants’ railway; the removal of the siding not being, in their Lord-
ships’ opinion, an act done in the eourse of operating the railway
itself.
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BDominion of Canada.

—

SUPREME COURT.

[——

Ont.] [Oct. 3.
Ross v. CHANDLER,

Partnership—~Prinm'pal and agent—Partnership funds—Third
party—Notice—Inquiry.

R., a member of the firm of R. M. & Co., engaged on a con-
tract for railway construction in Quebec, shortly before its com-
pletion went to Ontario, leaving his partners to finish the work,
collect any balance due, pay the liabilities and divide the balance
among them. M. & C. finished the work and received $56,000
and over, went to Toronto and formed a new partnership of
which R. was not a member., Having undertaken another con-
tract in North Ontario, they arranged with the head office of the
Imperial Bank to open an acecount with its branch at New Lis-
keard and the cheque payable to R. M. & C. was cashed at the
branch in Toronto, and by instructions to the New Liskeard
branch was placed to the eredit of the new firm there and the
whole sum was eventually drawn out by the latter firm. R.
later brought an aection against M. & C. for winding up the
affairs of their co-partnership and, pending that action took
another against M. & C. and the bank, claiming that the latter
should pay the amount of the cheque with interest into court
subject to further order.

Held, affirming the Judgment of the Court of Appeal (19
O.L.R. 584), Idington and Anglin, JJ., dissenting, that M. & C.
had acted withn their authority from R. by obtaining cash for
the cheque; that there was nothing to shew that they had misap-
plied the proceeds or intended to do so by their dealing with the
cheque; that in any case there was no notice to the bank of any
intention to misapply the funds and nothing to put them on
inquiry ; and that the action against the bank must fail.

Appeal dismissed with costs.

Lafleur, K.C., and W. 4. Mason, for appellant. ERose, K.C.,
for McRae and Chandler. Bicknell, K.C., for Imperial Bank.
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Ont.] [Oct 3.
MoranNg v. LE SUEUR.

Contract—Literary work—Publisher and author—Obligation to
publish.

In 1901 M. & Co., publishers of Toronto, and L., an author in
Ottawa, signed an agreement by which L. undertook to write the
life of the Count de Frontenac for a work entitled ‘‘Makers of
Canada’’ in course of publication by M. & Co.; the latter agreed
to publish the work and pay L. $500 on publication and a like
sum when the second edition was issued. This contract was
carried out and the publishers then proposed that L. should
write, on the same terms, the life of Sir John A. Macdonald, for
which that of William Lyon Mackenzie was substituted. L. pre-
pared the latter work and forwarded the manuseript to the
publishers, who refused to publish it as being unsuitable to be
included in the ‘““Makers of Canada.”” L. then tendered to M.
& Co. the amount paid him in advance for his own work and
demanded a return of the manuscript, which was refused, M. &
Co. claiming it as their property. In an action by L. for posses-
sion of his manuseript,

Held, affirming the judgment of the Court of Appeal (20
0.L.R. 594), Idington and Anglin, JJ., dissenting, that he was
entitled to its return.

Held, per Fitzpatrick, C.J., that the property in the manu-
seript (or what is termed literary property) has a special char-
acter distinet from that of other articles of commeree; that the
contract between the parties must be interpreted with regard to
such special character of the subject-matter; that it implies an
agreement to publish if accepted; and when rejected the author
was entitled to treat the contraet as rescinded and to a return
of his property.

Held, per Davies and Duff, JJ., that there was an express
contract for publication on breach of which the manuseript
should be returned.

Held, per Duff, J., that the publishers could be treated as
trustees of the manusecript for publication and that purpose
failing there was a resulting trust in favour of the author.

Appeal dismissed with costs.

Hellmuth, K.C., for appellants. Lafleur, K.C., for respon-
dent.
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Ont.} [Oect, 3.
CLARKE v. BAILLIE.

Broker—=Stock carried on margin—Right {o pledge.

A broker who carries stock on margin for a customer has a
right to pledge it for his own purposes to the extent of the
amount he has advanced,

If the broker pledges such stock as security for an amount
greater than his advances he is not guilty of a conversion pro-
vided that on demand of his customer he delivers to the latter
the number of shares ordered and which he has been carrving for
him. Anglin, J., dissenting.

Per Anglin, J.:—The broker wust at ail times be in a position
to hand over the stock to his customer, and if, when he pledges
it, he is not in that position, he is guilty of cor ersion,

Judgment of the Court of Appeal (20 O.I.R. 611), affirming
that of the Divisiona! Court (10 O.1.R, 545), affirmed. Appeal
dismisged with costs.

Xeshitt, K.C,, and Wood, for appellant.  Hellmuth, K.C., and
Long, for regpond ...t

Preoince of Rova Scotia.
SUPREME COURT.

Meagher, J.| |Nov. 20,
Gratiasm . Bornow,

Sales Conlract for goods of speeificd quality—False and frand.
wlent wmarking—Firing damages—Markel intended,

Plaintiff purchased frem defendant a large quantity of
apples of specified grades and quality defendant being aware
that the apples were intended for shipment to England for sale
there during the holiday season,  Plaintiff heeame aware shortly
after the delivery of the apples that they were rot of the quality
contracted for and indicated by the marks upon the barrels and
proceeded to have them repacked. Owing to the delay eaused
by the re-packing and the additional handling to the fruit iwei
dent thereto the fruit did not reach the market for whieh it was
intended until after the end of the season, when the price had
materially fallen.
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Held, that defendant by reason of his misconduct was respon-
sible for the delay and was liable in damages and that in estimat-
ing the amount of such damages the English market must be
taken to have been the one that both parties had in view.

Ritchie, K.C., and Pineo, for plaintiff. Roscoe, K.C., for de-
fendant.

Meagher, J.] ) [Nov. 20.
ANDERSON ©. MAUDE,

~ Arrest—0. 44, r. 3—Discharge from arrest—Construction of
words ““or for such other relief, etc.”’—Trial.

0. 44, r. 3 provides that a defendant who has been arrested
under an order in the nature of a capias may at any time apply
to rescind or vary it or to be discharged from custody ‘‘or for
such other relief as may be just.”’

Held, that the latter words of the rule are not to be regarded
as meaning only the same thing as the words which precede
them but may fairly be taken to mean some relief not directly
covered by the preceding words of the rule,

Defendant who was engaged in an occupation which took him
frequently from place to place was arrested at a late hour of
the night, when he was without legal advice, and being appre-
hensive that he might have to go to jail paid the amount of the
claim but with an intimation that he intended to dispute it.

Held, 1. That his position was practically the same as if he
were in custody and that he was entitled to a trial at the earliest
possible moment.

2, That plaintiff must be required to go to trial within ten
days, after pleadings were closed, failing which an order would
pass directing re-payment of the money deposited with the
sheriff.

J. M. Davidson, for plaintiff. Bell, K.C., for defendant.
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Province of Manitoba.

COURT OF APPEAL.
Full Court.] [Nov. 6.
GaarR Scort v. OTTOSON.

Contract—Order for chattels given under seal—Covenant to
give mortgage on land in statutory form to secure purchase-
money—~Nature of relief to which covenantee entitled—
BRught of offerer to withdraw from purchase before accept-
ance—Vendor’s remedies when purchaser refuses to com-
plete purchase—Right of action for price of goods when
property in them has not passed to the purchaser.

Held, 1. An order for the supply of goods executed under
seal is not revocable before acceptance as an ordinary order
might be: Xenos v. Wickham, 1.R. 2 H.L. 296 ; Watrous v. Pratt,
30 O.R. 541, and Pollock on Contracts, p. 52; and, if the goods
have been supplied, the vendor may sue for the price which the
purchaser has covenanted to pay, notwithstanding the purchaser
has attempted to cancel the order, returned the goods and re-
fuses to carry out the purchase. In such a case the vendor is not
restricted to an action for damages for the breach of contract.
Waterous Engine Works v. Wilson, 11 M.R. 287, and Sawyer v.
Robertson, 1 O.L.R. 297, followed.

2. When the contract provides that, if the purchaser should
refuse to accept the goods or give the notes stipulated for, the
whole purchase-money shall become due and payable forthwith,
the purchaser may be sued for the whole price in either of said
events, notwithstanding that the property in the goods has not
passed to him by reason of a provision that the ownership of,
and title to, the goods should remain in the vendor until the
purchase price be fully paid.

The contract in this case further provided that, for the pur-
pose of securing payment of the price of the machinery, the
defendants would deliver to the plaintiffs a mortgage on cer-
tain land in the statutory form.

Held, that it should be declared that the plaintiffs have an
equitable mortgage on the land to secure the money and that the
plaintiff should have the ordinary judgment for foreclosure or
sale as they may eleet, with the usual inquiries, taking of ac-
counts, ete., as in the case of an ordinary mortgage with the
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statutory covenants, giving the defendants the statutory time,
twelve months, to redeem; but that they were not entitled to a
decree containing the usual provisions for the sale of the land to
satisfy their lien or charge, and it was not necessary to require
the actual execution of a mortgage by the defendants in order to
give the plaintiffs full relief.

Stacpoole, and L. J. Elliott, for plaintiffs. Mulock, K.C, and
Thorburn, for the defendants.

Full Court.]: [Nov. 16.
DitcH v. Ditcm.

Alimony—~Separation deed—Proof of former marriage of plain-
tiff—Setting aside deed of wife on grounds of undue in-
fluence, lack of independent advice and mental weakness—
Husband and wife—Acquiescence and delay before com-
mencing action.

A deed of separation executed by husband and wife, contain-
ing mutual covenants that they will thereafter live separate and
apart from one another, that each will not thereafter compel the
other to cohabit with, and will not disturb, trouble or molest the
other and will not claim any of the property or goods of the
other thereafter, unless it ean be declared void for any reason
such as fraud, duress, want of understanding on the part of the
wife, lack of independent advice, misrepresentation or undue
influence, if followed by an immediate separation, requires no
other consideration to support it and is a complete defence to a
subsequent action by the wife for alimony. 'Hunt v. Hunt, 31
L.J. 161; Flower v. Flower, 25 L.T.N.S. 902; Marshall v. Mar-
shall, 5 P.D. 19, and Clark v. Clark, 10 P.D. 188, followed.

There was no evidence of any fraud, duress, misrepresenta-
tion or undue influence inducing the plaintiff to execute the
deed, and the parties had been living apart for three years, but
the trial judge held that she was not bound by it because of
some weakness of mind—her husband having had her examined
twice as to her sanity although pronounced sane—for lack of
independent advice, and because of her distress of mind caused
by her own recent revelation to the defendant of an alleged for-
mer marriage, which the trial judge found had not taken place.
He also held that the deed was without consideration and there-
fore void.

Held, Richards, J.A., dissenting, that there was nothing in
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the evidence, a summary of which will be found in the judg-
ments, to warrant a finding that the plaintiff was not quite sane
or did not understand what she was doing or that the deed was
void for any of the other reasons given.

Per HoweLr, C.J.M., and Perpug, J.A.:—The deed having
been acted upon by both parties and not impeached by the plain-
tiff until after the lapse of ten years, it should not be set aside ex-
cept upon the clearest proof that she was induced to sign it by
some influence which made it not binding upon her and the delay
was sufficiently excused. Sibbering v. Balcarras, 3 De.G. & Sm.
735, and Allcard v. Skinner, 36 Ch.D. 145, followed.

Per HoweLt, C.J.M.:—The statements which had been pre-
v1ously made by the plaintiff, under the circumstances set out
in the judgment, to her hushand and other persons, authenti-
cated by her statutory declaration and by the Tecitals in the
deed, that she had been previously married to and had co-
habited with another man, tendered so strongly to prove that
her marriage to the defendant was void, that the onus was
thrown upon her to give some independent evidence that the
former marriage was a fiction, and should not be held to be dis-
placed merely by her oath at the trial that such statements were
false.

Maulson, for plaintiff. A. B. Hudson, for defendant.

Full Court.] [Nov. 20.
Gas Power AGE v. CENTRAL Garace Co.
Pleading—dJoinder of defendants—Joinder of cause of action
arising out of tort with one arising out of contract.

Appeal from decision of MacpoNaLD, J., noted ante, p. 707,
dismissed with costs,

Full Court.] [Nov. 20.
Wicks v. MILLER.

Evidence—Parol agreement superseded by written contract—
Implied obligation—Ezpressum facit cessare tacitum—Parol
evidence to contradict written document—Formal release
of all claims of plaintiff.

Held, 1. Evidence should not be allowed to prove the terms
of a verbal agreement between the parties, when they subse-
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quently entered into a written agreement relating to the same
subject-matter, although the latter has been lost and it cannot
be proved by a copy; and, when the plaintiff claiming under the
verbal agreement cannot remember the contents of the written
agreement, and the evidence on the part of the defendant as to
such contents is not credited by the trial judge, the result is that
no agreement is proved, and the plaintiff must fail.

2. The presumption of law that two parties making a pur-
chase of land for their JOlllt benefit should contribute equally
to the payments required should not be applied in a case where
they have reduced their agreement to writing containing the
terms on which they purchased together, even when those terms
cannot be shewn in consequence of the writing having been lost.
In such a case the maxim ‘‘expressum facit cessare tacitum’’
applies. Merrill v. Frame, 4 Taunt. 329, and Mathew v. Black-
more, 1 H. & N. 762, followed.

The plaintiff’s assignor had given the defendant, long after
the accruing of the latter’s alleged debt sued for, a release to
the following effeet:—

““T agree to release T. W. Miller from all agreements made
before this date between himself and me and acknowledge this
as a receipt in full for all moneys due me to date.”’

Held, that evidence contradicting the meaning of this writing
and limiting its application to a particular et of items so as to
exclude the debt sued for ($2,000), should not have been received
at the trial, in the absence, at all events, of any proof of fraud,
mistake or some other invalidating influence present in the trans-
action. Jackson v. Drake, 37 S.C.R. 315, followed.

Trueman, for plaintiff. A. B. Hudson and H. V. Hudson, for
defendant.

KING’S BENCH.

Mathers, C.J.] [Nov. 10.
LAFVENDAL v. NORTHERN FouNDprRY & MacHINE Co.

Negligence—Use of defective materials—Degree of care required
in inspection of materials put into a buslding—Presumption
of negligence—Res ipsa loquitur.

In the course of his employment as a earpenter in the eree-
tion of a building for the defendants, the plaintiff had to walk
along the top of one of a number of wooden joists 18 feet long,
10 inches wide and 6 inches thick, fixed in an upright position 25
feet from the ground. When the plaintiff reached the centre of
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this joist, it broke across the broad surface in a diagonal splinter
about 6 feet long, and the plaintiff fell to the ground, receiving
serious and perumanent injury. As the joists were delivered at
the building, they were inspeeted by the foreman. whom the trial
judge found to be an experienced, competent, careful and effi-
cient man. He had rejected quite & number of them for differ-
ent reasons and the trial judge found that, although he did not
submit them to any test, or ev.n to a careful visual examination,
his examination was sufficient to aseertain whether they were
straight and of the proper length or had aay other defects ap-
parent to a person standing by and looking nt them as they were
being handled. They had also to pass through the hands of a
number of other workmen hefore they were finally placed in
position, but uo one noticed the defect in that particular joist
before the accident.

Held, that the law vresumes that there was negligenee in
making use of suech defective material, that the defendants
might, however, rehut that presumption by shewing that, in the
selection of the joists, they had taken ressonable care to provide
against defective inaterials being used; and that the finding
upon the evidence should be that the breaking of the joists was
due to a latent or concealed defeet not discoverable on reason-
able inspection; that the defendants ard their foreman had
adopted a reasonably sufficient mode of inspection and had
exercised all that reasomable eare and dilizence that might be
expected of a reasonably prudent man under the cireumstances,
and that the plaintiff, therefore, could not recover.

Liabatt on Master and Servant, par. 14, 15: Thompson on
Negligence, par. 3767, 3774; Ormond v. Ilolland, E. B. & E. 102;
Hedven v, Pender, 11 Q.B.D. 507, and Richardson v. Great East-
ern Ry, 1 C.P.D. 342, followed.

hacueill and B. L. Deacon, for paintiff; Dennistoun, K.C,,
and P. (", Locke, for defendants.

Robson, J.] [Nov, 10.
In B DauvpHIN KLECTION.

Application for recount—Mandamus to County Court judge to
proceed- -Return to clerk of the Crown in Chancery—Affi-
davit on application te County Court judge Lo crder recount .
—Requirements of, wnder s 193—Nwearing on information
and belief not sufficient,

The affidavit required by s. 193 of the Dominion Elections
Act, RS.C. 1906, ¢, 6. upon receipt of which the County Court



REPORTS AND NOTES OF CASES, il

judge is to proceed to recount the ballots cast at an election of a
member of the House of Comraons, must he such as to make it
appear to the judge that a deputy returning officer has done one
or the other of the wrong things enumerated, and such require-
ment is not satisfied by the affidavit of an elector who merely
states that he verily believes that such things had been done. All
that was made to appear by the affidavit was the deponent’s
belief in certain facts, but the Act requires that the facts them-
selves must be made to appear by the affidavit. Re North Cape
Breton and Victoria Election, 6 EJXLR. 37, 532, followed.

After the returning officer has made his return to the elerk
of the Crown in Chancery, it is too late to apply, under 5. 206
of the Aect, to a judge of the King’s Beneh in Manitoba for an
order compelling the County Court judge to proceed with the
recount. Bellechasse Election, 17 QL.R. 294, and Portaenf
Election, 1 Q.L.R. 8.0, 268, followed. .

Cooper, K.C,, and Meighen, for applicant. 4. B. Hudson and
Simpson, contra.

Mathers, C.J.] [Nov. 13,
Fraser v, Canantan Pacieie Ry, Co.

Assignment — Building contract — Assignment by contrecior
without consent or knowledge of propricior—Priority as be-
tiween successive asrignments—Notice to debtor,

One Qarson entered into a contract in writing with a railway
company for the erection of a number of stations. The contract
provided that Garson should not assign it or sublet the work or
any part of it without the written consent of the engineer. He,
nevertheless, shortly after entering into the contraet, made an
arrangement with the plaintiff to the effect that the latter should
construet the stations in hig place and that he wounld turn over
to the plaintiff the payments for the work as and when received
from the company. The plaintiff then proceeded to do the work
and completed it according to the contract. He did not notify
the eompany of the arrangement between him and Garson. The
company’s officers knew that the plaintiff was doing the work,
but had no reason to suppose that he was not doing it as
Garson’s manager or agent and gave no consent to any assign-
ment. While the work was in progress, Garson gave the Im-
perial bank an assignment of all his claims against the company
for moneys then due or to acerue due to him from the company




. e
v e

;
-

778 CANADA LAW JOURNAL.

and the bank at once gave aotice of this sasignment to the com-
pany. The company thereafter made payments of progressive
estimates ¢ ' the work to the bank and paid nothing to the
plaintiff. ‘'When the bank toock its assignment from Garson, it
had no notice of the plaintiff’s position, but, from about the time
the first estimate was paid, it knew that the plaintiff was doing
iLe work and that Garson from time to time transterred to him
ine progressive payments, with the vnderstanding that they
were to be handed over to the plaintiff.

Hrld, 1. The agreement between Garson and the plaintiff
at most amounted to an equitable assignment of the money to be
earned and the bank, having acquired priority for its assign.
ment by first giving notice to the company, was not affected hy
its subsequent knowledge of the plaintiff’s position, and was en-
titled to retain all moncy received and to reeeive the balance
still unpaid by the company.

2. The plaintiff could, under the eireumstances, have no elaim
against the railway company in respect of the wurk. Burek v,
Taylor, 152 U1.8. 649, and In r¢ Turcon, 40 Ch. D. 5. followed.

George 4. Elliott and Hacncil, for plaintiff.  Curle ana
Bond, for the company. Fullerton und Foley, for the Imperial
Bank.

Province of British Columbia.

——car

COURT OF APPEAL.
Full Court.] ' [ Nov. 8.
REx ¢, Day.

Criminal law—~8peedy trial—Election—Change—Sherif.

1. A person committed for trial and out on bail, appearing
voluntarily with his counsel before a county judge and electing
to be tried speedilv cannot afterwards change his election so as
to be tried by a jury.

2. The fact that the sheriff was not present on suf-h occasion
or that he did not notify the judge of the accused eoming before
him for election, does not invalidate such election,

3. An objection to a convietion by a civil court of a person for
receiving property stolen from the navy, on the ground that such
an offence should be dealt with by the naval authorities, is bad.

to st
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Therefore a motion for an order directing the county judge
to state a cuse was refused.

Mac{ean, K.C,, and N. Henderson, for aceused, in support of
the motion. Aikman, for the Crown, contra. Pooley. K.C,, for
the Admiralty.

Full Court.] {Nov. 20.
TURNER ¢. MUNICIPALITY OF SURREY.

Practice-—Particulars—Interrogatories—On particulers refused,
resort had to interrogatories.

Where a party, having asked for an dobtained an order for
particulars, and the order was reversed on appeal, and then ap-
plied for dincovery by interrogatories, the judge at chambers
dismissed the application on the ground that the application was
an attempt to gain by another means that whicu had already
been refused.

Held, on appeal, that the judge was right.

Davis. K.C.,, and McQuarric, for appellant.  Kappele, for
respondent, not called upon.

Full Court.] {Nov. 27.

Brooxs, ScANLoN, O'BriEN Co. . RHINE FAEKEMA.

Master and servani—Amount paid by employcer for medical at-
tendance—Such expenditure considered by jury in reaching
verdict—Res judicata.’

In an action againust an employer for injuries received by an
employee, the evidence shewed that when the employee was in-
jured the employers paid some $686.30 in conveying the injured
man to the hospital and in defraying his medical expenses.
Counsel for the employers brought this fact to the notice of the
court and jury during the trial, when plaintiff recovered a ver-
diet of $4,500. The company claimed the amount disbursed,
sued aud recovered judgment.

Held, on appeal, that counsel for the employers, when he
mentioned the amount at the former trial, did so with a view
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to mitigation of dar-ages, and that the jury evidently so eon-
sidered it in arriving at their verdiet.

Wosdworth and Creagh, for appellunt. Rilchie, K.C., for
respondent company.

Full Court.] [Nov. 29.
Easerent ¢. Hovston & JOHNSON,

Practicc—County Court—S8peedy judgmeni—Motion for—De-
fence raised in pleadings but not set out in affidavit oppos-
ing motion—=S8lip of solicitor-~Discretion.

In an action on a promissory note the defence was, inter alia,
misrepresentation. Plaintiff moved for speedy judgment and
defendant opposed it, but omitted to state in the affidavit that
one of the grounds of defence was misrepresentation,

Held, on appesal, affirming the order of the county judge.
that the defendant should be allowed in to defend.

D. Donaghy, for appellant. Dockere!l, for respondent.

1500R Reviews.

Company Law. By W. F. Hamiuton, K.C, of the English Bar
and Percy TiNpavL-RoserTsoN, of Lineoln’s Inn, Barrister-
at-law, with Canadian Notes by W. R. PErcivAaL PARKER, of
the Caunadian .Bar, Third edition 1911, Toronto: Canada
Luw Book Company, Limited. Philade'phia: Cromarty
Law Book Company. 1911.

Hamilton’s Company Law having proved to be a work of
great utility, it was decided to issue a special Canadian edition
for use of practitiomers throughout the Dominion of Canada.
This Canadian edition jias now been issued, in whicl: the plan
has been adopted of having Canadian notes follow the main
chapters of the Tinglish text. As the larger part of the Canadian
statute law, with regard to trading corporations, has heen
modelled after the various Fnglish statutes, it is most corvenient
to have both the English and Canadiun cases dealt with in one
book. Mr. Parker’s extensive practice as a corporation lawyer
makes him eminently fitted to be the author of the Canadian
annoiations.
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The Canadian notes relate to all phases of corporation law
usually covered by a text-book, and amongst the sub-divisions
which call for special mentinn, we note the Procedure for the
licensing of foreign corporations, Secret profits of promotors,
Ontario Legislation regarding prospectuses, the Powers of pro-
visional directors, allottment of shares, Debenture stock, Float-
ing charges, Shareholders’ meetings and Winding-up procedure.

We heartily commend this new British-Canadian text to all
who are interested in (anadian corporations. A featurs which
will be found to be of great convenience is the addition of ap-
pendices containing forms for use ir ohtaining incorporation in
Ontario and forms for extra provipeial licenses in British Col-
umbia and Ontario, An elaborate index of over one hundred
pages completes the volume,

The Law of Libel and Siander, and of Actions for words caus-
ing damage. By W. Brakr Opgers. K.C., Recorder of Ply-
mouth, with Canadian Notes by W. J. TrResERAR, of the Can-
adian Bar. Fifth edition. London: Stevens & Sons, Limi-
ted. Toronte: Canada Law Book Company, Limited.
Philadelphia: Cromarty Law Book Company.

To the lawyer who has charge of a libel and slander case the
latest edition of Odgers on Libel is almost indispensable, Pro-
bably in no hranchk of the law has there been such a thorough
amendment of hoth the prineiples and practice during the last
decade, as in the subjeet of this well-kknown text-book. The
harshness and inadequacy of the Knglish common law has
been followed by remedial statutes in every Canadian Provinee
and many of these are adapted from the British legislation which
is fully dealt with in the text. The practice in civil actions for
libel and slander has, as & resull re-aequired any ratio of tech-
nieality which it may have lest when the Judicature Acts were
passed, Whatever may he his practice in drafting his pleadiags
in other cases, the practitioner must beware, when pleading in
an action for libel or slander, or he will find his case very materi-
ally prejudiced at the trial through his inattention to technical
details,

The Canadian Notes at the end of each chapter cover all of
the more recent cascs in every Province, The Quebec decisions
are included, as in many respects the Quebec law corresponds
with the English law. An instructive decision by Judge David.

3
H

.
e, ekt ARAENA




782 CANADA LAW JQURNAL,

soi of Montreal on this subject, as regards the law of ‘‘Qualified
Privilege’’ ie cited on page 306¢ angd 306;.

The general index and the index of the Canadian Notes arc
both models of what an index shonld be. The subjects of Justi-
fication, Fair comment, Public meetings, Special damage, In-
junctions, Privilege, Mitigation of damage, Disparagement of
property, Contempt of cour, Criminal libel, and the practice
geuerally in both civil and eriminal matters coming within the
scope of the work, are discussed in a verv practical and satis-
factory way. .

British Ruling Cascs, from the eourts of Great Britain, Canada,
Ireland, Australia and other divisions of the¢ British Em-
pire (Annotated). Vol. 1. Rochester, N.Y.: The Law-
yera’ Co-operative Publishing Company. 'Toronto. Canada:
(‘anada Law Bock Company, i.imited, 1911,

This series of selected cases, to be quoted by the lefters
“B.R.(C.," is a continuation, as to England, of the series com-
pleted in 1907, known under the title of English Ruling Cases;
but in the British Ruling Cases the more important deeisions in
the appellate courts of other parts of the Kmpire are to be in-
eluded. Volume 1 of this new series contains such well-known
cases as Reynolds v. Ashby, dealing with fixtures in relation
to conditional sales; South Walrs Miners Federation v. Glamor-
gan Coal Company. as to breaches of contraet through trade
unions; Quinn v, Leatham, and Taff-Vale Railway Company +.
Amalgan.ated Railway Servanis, relating to the same subject;
the famous cash carrier case, British Conveyor v. Lamson Store
Service Co., dealing with the law of maintenance ay regards the
protection of customers against trade rivals.

All these vases are very fully annotated with references to
other recent cases in Grest Britain, Canada and the United
States. Amongst the Canadian cases reported in full in Vol-
ume 1, are Loviit v. Attorney-General of Nova Scotin, a sne-
cession duty case; K. v. Brooks, the British Columbia ¢‘Zionite’’
case; Fahey v. Jepheott, to which is appended a very instructive
note as to the Jiability incident to employing in factories, child-

‘ren under the age specified in the Ontario Factories Act; Laish-

ley v. Goold Birycle Company, an Ontario case as to future com-
missions of sales agents; Lewin v. Lewin, & New Brunswick case
as to next-of-kin; Q’Conver v. Halifax Tramwaey Co., 2 Nova
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Seotia case as to continuous passage on street railway lines; and
Metropolitan Life v. Monireal Coal Company, an important ap-
peal from the Quebec Courts in an accident policy case.

The text and annotations in Vol. 1 cover one thousand pages
and there are in addition separate indices to the decisiou re-
ported and to the annotations. There annotations are written
by the editorial staff of ‘‘The Lawyers’ Co-operative’’ which is
a guarantee that the same efficiency which marked the initial
volume will be continued throughout the whole work, as was
done in the series of American cases known as the ‘‘Lawyers’
Reports Annotated,”” This series will prove very valuable to
the Canadian Bar and will doubtless he frequently cited in our
eourts. :

The Law of Domicile in its relation to Succession end the Doc-
trine of Renvoi, By NorMax Bentwick, Barrister-at-law.
London: Sweet & Maxwell, Limited, Chancery Lane. 1911.

This book is founded on the essay which was awarded the
Yorke Prize at Cambridge University in 1910, and is published
in accordanee with the terms of the prize. The writer expresses
his acknowledgments to his old teacher, Dr. Westlake, for much
of value in his book; but the information which he has gathered
is from a variety of other sources as well; and such a subject
necessarily ealls for a familiarity with international law in
other countries as well as in England.

The nine chapters into which the essay is divided are:--1.
Historical introduetion; 2. The English conception of domieile;
3. Real and personal property; 4. Administration of the estate;
3. The effect of domicile upon the distribution of the estate; 8.
Limitations of the regulation of the sucression by the law of the
domicile; 7. Death dutics and domicile; 8. The doctrine of the
renvoi in suceession .

Mr. Bentwich has already shewn his capacity as a legal text-
writer in.his books on ©' The Law of Private Property in War,”’
and ‘‘The Declaration of London.”” YWhat he writes is up-to-
date and accurate, and ciearly expressed.

The Law relating to the Reduction of the Share Capital of Joint
Stock Companics. By Paun F. Simonson, M.A., Barrister-
at-law. London: Effingham Wilson, 54 Threadneedle Street,
E.C.; Sweet & Maxwell, Limited, 3 Chancery Lane, W.C.
1911,

The time was when company law became specializ 1 as a
branch of commereial law. The time has come when it is found

Z
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desirable and convenient to specialize various branches of com-
pany law. This is one of them, ard it will be & very helpful
addition to the library of every professional man dealing with
companies and that means now-a-days the whole legal profession.
In addition to the legal propositions advanced, and fortified by
authorities, the author gives a number of useful forms and pre-
cedents, thus making a very complete summary of the law on
this subject. The index is more complete than is generally given
and therefore mueh to be commended, a remark which appro-
priately describes the volume as a whole.

Bench and Bar,

S .

JUDICIAL APPOINTMENTS.

Wilfred Burwell Jonah, of Sussex, in the Provinee of New
Brunswick, Barrister-at-law, to be Judge of the County Court
for the Counties of Kings and Albert in the said province, in
the room and stead of Charles Wedderburn, resigned. (Nov. 253,)

Flomam and Jetsam.

““Go Asour Your BusiNess.’'—The old Temple clock in Lon-
don hears a eurious inseription, the origin of which is sscribed to
a chance remark. -

Some two hundred years or so ago s master workman was
.employed to repair and put in a new face upon ‘he clock. When
his work was nearly done he asked the benchers for an appro-
priate motte to carve upon the base. They promised to think of
une. Week after week he came for their decision, but was put off.
One day he found them at dinne: in commons.

‘“What motto shall T put m the eloek, your Lordship?’’ he
asked of a learned judge. :

““Oh, go about your business!’’ his Honour eried, angrily.

‘‘And very suitable for a lazy, dawdling gang!" the clock
maker is said to have muttered, as he retreated. It is certain
that he carved ‘‘Go about your business’' on the base.

The iawyers decided that no better warning could be given
them at any hour of the day, and there the insecription still
remains.—Harper’s Weekly.




ANALYTICAL INDEX

Accident—

See Negligence.

Acgord and satisfaction—
Less than amount due—Extinction of debt, 609.

Aconmulation—
Nee Will, construction,

Acguiescence—
See Alimony.

Action—-

Suit against class or useociation—Order for leave, 32,

Separate cuuses of—Joinder—Tort and breach of contract, 85, 707,774
Persons having same interest, 101,

Condition precedent to right of, 154,

Survival of cause of—Dentih of plaintiff, 397.

{Cross action—~Set-off, 313,

Administration—
Nee Executor and adnministrator—Parties—\Will.

Administration of justice—
In fingland and United States contrusted, 167.

Adulteration—
By corporation-—False warranty of, 763,

Aerial navigation—
The law which should govern it, 206, 502.

Agent—

See Liquor License Act-—Principal and agent.

Alimony—-
Misconduct of wife, 892,
Separation deed—Former marrisge of plaintiff, 773.
Undue influence—Delay—Acquiescenee, 773.

Annuity-—
8ee Settlement.
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Appeal—

To Privy Council.
Desirability of, discussed, 19,
New point tuken on, 56.
Application for leave—Right of Court of Appeal to grant, 63.
New Rules, 169
From Railway Commissioners, 817.
Application to a judge to stay proceedings pending, 666.

To Supreme Court.
Special leave—Diseretion-~Publie interest, 59, 234,

New evidence, 234.

Instslment of municipal tax—Collateral effect of judgment, 50.
Concurrent findings cf faot—Mistake, 60.
Amount in contruversy—=Stare decisis, 81.
Burden of proof——Banking, 62.
New Rules, 1690,
From Railway Board-—ILeave, 270.
Judieial proceeding—Final judgment, 305, 384.
When further directions are reserved, 402, 590,

To Court of Appeul
Point not taken helow. 352,

The doctrine of stare deeisis in County Courts and mechanies’ lien
appeals, 443.

Imperial Court of, discussed, 603.

Appointment—
Nee Power of appointment.
Arbitration—
Setting aside award made out of jurisdiction. 18.
Delivery of pleadings~—Amendments, 17.
Enforeing award against non-resideut of province, 152, 705.
Contract with munieipality—Staying proceedings, 293,
Finality of award—Part bad, part good, 705.
Disqualifieation »f arbitrator—Removal-—Member of school board. 745,

Arrest—

Warraut of——Travelling to exceute—Mileage, 608.
Discharge from—Other relief, 771.

Ashburton Treaty-—

Nee International law.

Asgault—

Neg Watercourses,

Assessment—
Of lands expropriated by municipality, 276.
Sev Taxes.

Assignment {.b.0.c.—

Money paid to sheriff before, 277,

Asylam—
The right of, 408,
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Attachment of debts—

Action for unliquidated damages, 37.
Judgment payubie at future day, 612.

Attorney-Ceneral—
When should be party tc action, 78,
Consent of, to prosecute-—Absence of, 382.

Automobile—

Negligence—Rights of pedestrian, 166,
Excessive speed, 744.

Motor used by servant without permission, 744,
Se¢n Particulars.

PBail—

See Murder.

Baiiment—
Claim by third party to gouds bailed—Notice of claim, 259, 586.

Banks-—

Sale of goods by pledgor—Assignment of chose in action, 279, 702,
Transfer by one to another a8 a means of liquidation, 344.

Rfee Bills and notes—Warehouse receipts.

Bankruptcy—

Leave to issue execution, 189.

Statutory assignee—Notice—Priovities, 380,
Ree Assignment f.bo.e,

Bawdy house—-
Exceszive fine—Summary trinl, 473,

Bench and Bar—

Mr. Justice MacMahon—Obituary, 80.

Appointing judges to act on Commissions, 82.

Tegel reforms—Address by Mr. Justice Middleton, 122.

Northern Cireuit, Ontario, 134.

Professionel men for legal offices, 283, 4G3.

Unlicensed conveyancers, 323, 346.

Judicial appointments in England. 387, 757.

R. Vashon Rogers, K.C.—Obituary, ¢50.

Walter Read, K.C.—Obituary. 400,

Memory of n court week in Upper Canada, 404,

A disgrace to the Bench in Georgia, 449,

Commiasioners for affidavits outside Dominion, 477,

Ar. Justice Brodeur—Appointment to Supreme Court, 592.

Personalia, 627.

K. J. Martin. county judge, P.EL, 671

Professional ethics. #13.

J. M. McDougal—Appointment to Superior Court, Quebec, 708,

Hon. C. J. Doherty, Minister of Justice, 713,

Multiplicity of reports in United States, T41.

Fusion of law and equity, 741,

Tegal Professions Act, B.C—Women practising, 749.

Hugh T. Kelly—Appointment to High Court of Justice, Ontario,
750, 765. .

Dominion Law Reports—New saries, 753,

W. B. Jonah, county jndee of Kings and Albert, N.B, 784

Bee Law Societies.
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BRotting—
Selling newspapers containing racing information—Evidence-—Police
magistrate, 228,
See Gaming house,

Bill r " ding—

A aritime law,

Bill vz sale—
Agreement not to register—Continuing security, 27,
RNevereionary interest—Assignment by reve sioner---Chose in action,
255.

Bills and notes—
Payment by chenue, 21, 103,
Holder in due course, 236, 463, 469, 471.
Duress—Knowledge by hoider, 301,
Defence of ra.:vepresentation——Counterelaim, 313,
Payable on de:msand—Endorsed over on due date, 425,
Merger of censideration in note, 448,
Issue and delivery of cheque—Stolen cheque. 703,

Book reviews—

The De facto Doctrine. By Judge Constantineau, 38.

Lawyers' Reports Annotated, 80, 319,

Examination of witnesses. By F. J. Wrottesley, 158.

Broom’s Legal Maxims, 157,

Marriage Laws of the Rritish Empire. By Eversley & Craies, 158.

%igest of the Law ot Discovery, By Judge Bray, 158,

orkinen's Compensation Act. By W. A, Willis, 158,

Burge's Commentaries on Colonia! and Foreign Law—The Compara-
tive law of Marriage and Divorce, 238,

Principles and Practice of the law of evidence. By W. B. Qdgers, 239,

A Digest of Equity jurisprudence, 240,

The jaw of costs in Canada. By Judge Widdifleld, 317,

The law of Prohibition at Common Law and under the Justices’ Acta.
By Curlewis and Edwards, 317.

Intreduction to the Science of law, Systematic survey of the law and
principles of legal study. Py Karl Gareis, 318,

Questioned Documents, By Osborn, wi'h introduction by Professor
Wigmore, 319.

Statutes of Practical Utility. By W. H. Aggs, 319,

The Annual Digest of Canadian Cases, 320.

Store's ‘Justices’ Manual fos 1811, 320.

The New Code of International Iavr, 358.

Oswald’s Contempt of Court, committal, attachm.nt and arrest upon
Civil Process, 350.

The Commercial Code of Japan, 360.

Topham’s Real Property, 360,

The Canadian Ten Year Digest, 1961-1810 inclusive, 436.

A Treatise upon the Law of Light, 437.

A Treatise on the Law of Bills of Exchange, Promissory Notes, Bank-
notes and Cheques, 438,

Challis's law of Real Property, chiefly in relation to conveyanecing, 438.

The Law Quarterly Review, 439,

The German law of Bills of Exchange and Chegues, 439,

Analysis of Williams on Peraonal Property, 440.

The law of Ejectment. By Williams & Yates, 44G,
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Book reviews—C'onlsnued,
The law of Nlegitimacy. By W. Hooper, 678,
Canadian Criminal proredure, 628.
Inquests and investigations. By Dr. Johnso., w68,
The law of Evidence. By Pnipson, 8688,
A Gnide to the Law ot Ret*ing, Cjvil and Criminal, 668.
Ieake on Contracts, 709. ’
The Law Quarterly Review, 751,
Hamiltor’s Company Law, with Canadian Notes, 780,
Odger’s Libel and Slander, with Canadian Notes, 781
British Ruling Cases, 782,
Law of Domicile, N, Bentwich, 783.
Reduction of snare capital. P.F. Simonson, 783.

Boad— .

Successive actions on—DPleading—. mendment, 748.

Broker—
Stocks on margin—Right {o pledge, 770.

Building contract—
See Contract,

Canada—
Not a British colony or dependency. 803,

Canadian Pacific Ry, Co.— !
Taxation-—Exemption from, 509.

Capital punishmert-—
Should it be abolished, 1.
Discussion on, 837.

Chatte] mortgage—

Insolvency—Knowledge of —~Unjust preference, 23 .

Champerty—

'an there be, without maintenance, 49.

Cheque—

E Nee Bills and notes,

Children—— LS

See Factory. v

Chose in action— -
Assignment of, 705.
See Banks—-Bill of sale.

Commission, municipal--
Government by, 163. o

Commission to agent—
See Principal and agent.
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Common oarrier—

Se¢e Street railway.

Common schools—
Ree Public schools.

Compary—
One man veterinary company, 18, 221,
Uuqualified person managing, 13.
Prospectus—Facts omitted—Remedy, 422,
Receiver and manager—Bill of lading-—Lien for freight, 54.
Ayppointment of, by debenture holders-—~Remuneration, 300,
Promotors—Fraud—Secret profit, 137.
Sale by, to company—Fromotors the enly shareholders, 618,
Debenture—Floating security—&Garnishee order, 100.
Guarantee—Release—Majority binding, 182.
Floating charge—Assignment—Priority, 6358.
Principal payable “on or after” certain date, 660.
Prospectus as explanatory of, 860,
Shares—Issue of preference~—Assent to, 221.
Rescinding contract to take—Forfeiture—Injunction, 225.
Qualification shares in trust, 293.
Restricting transfer of paid-up, 348.
Allotment-—8urrender by allottee—Transfer, 514.
Reduetion of gpare capital—Confirming by law, 759,
Contraet—Of service—Salary out of profits, 178,
Lint of members—Government return—Default, 264.
Meeting—Only one shareholder, 221,
Omission to hold annual, 264,
Director—Misfeasunce—Gross negligence—Prospectus, 208,
Salary of, as officer of company-—Resolution for, 622,
Sale by, to company—Directors only persons interested. 6986.
Minimum number of—Quorum—Action by less than proper num-
ber, 761.
Limited company employed as agent—Salary—Compensation, 423,
Winding-up—Contributory—8hares allotted partners—Estoppel, 178.
Surplus profits, 178,
Surplus assets, 4562,
Staying proeeeding, 3563.
Is the only procedure open to shaveholders complaining of mis-
management wh. .t they cannot change, 394,
Foreiyu—{Carrying on bu..ness within jurisdiction—Agent's office—
ead office, §15.
Expropriation—Going concern—Valuation, 818.
See Adulieration—Conflict of raws—Contract:—Principal and agent.

Conspiracy—
See Restraint of trade.

Conflict of laws—
Contract to issue debentures—Floating charge on foreign land, 5.
Mortmain—Testator in England-—Mortgages in Ontario, 223,
Power of appointment under English settlerient—Donee domiciled
Dutchwoman, 883, :

Coasideration—
Illegal—Stifling prosecution, 746.
Se¢ Contract.
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Conatitutional change—
In England and Canada discussed, 583,

Censtitutional law—

British and American system contrasted, 9.

Water rights, B.C.—Dominion or Provineial jurisdiction, 104,
Bread Sales Act~—Case by Lieut.-Governor, 228,

Railway belt, B.C.—Jurisdiction with Dominion, 267,

Meaning of “‘Provinee,” 275,

Gold, ete, Marking Act—Dominion or Provincial jurisdietion, 308.
Bee Crown—Judicial duties,

Contemypt of court—

Acts constituting—Attachment, 111, 472,

Notice of injunction by telephone—Djsobedicnce, 472,
By company—Agent of, 472,

Contraoct—

Right of entry for special purpose—User, 54,

Covenant running with land, 294,

Covenant by covenantor with self and others vad, 294,

Building-—Delay—Damages, 237, 702,

Assignment of, without consent, 777,

Priorities as between successive assignments, 777.

Obtair «d by fraud—Signature to—DMisreprexentation as to contents,
258,

Damages—=Sale of goods—-Act in mitigation of damages—Drofit, 283.
Breach of for non-delivery or non-acceptance <§Lshares, 281,

To do business in [imited area, 282,

Reservation by vendor—Constructive bresch, 344.

Effect of words *“deemed to be,” 301.

Ssle of right to cut timber—Unpaid vendor and bank—Priorities, 390.

Ratificution—Adoption of act of agent—Taking possession, 474,

Consideration—Mutual agreement of creditors to forego claims, §09.

Fair wages clauses in contracts—Forms, 633.

Publisher and author-—QObligation to publish, 768.

Se¢e Electricity—Expropriation-—Infant — Injunction — Landlord and

Tenant —Partnership—Publie works—-Sale of goods.

Copyright—

Publication of photograph after termination of agreement, 284,

Coronat' 'n day— ,
June 22, 1911, 401, 441,

County Courts, Ontario—
Jurisdiction . f. 203, 208,
See Prohil .t

Costs—
Taxation-~Counterclaim, 272. .
Order for payment of on motion to commit—Action, 208.
Counsel fees—One of firm not & solicitor, 315.
Delivery of bill—{'ndertaking to pay, 316.

Ope menth before sction—Bill seut by post, 383.
Security for—Cross action, 681.
Reference to Master and further direetions, 702.
Jury nothing to do with, 704,
Costs in discretion of judge, 704.
See Esecution -Solieitor and client.
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Covenant—
Se¢e Contract—Landlord and tenant—Vendor and purchaser,

Criminal Code—
See. 501-—Strikes—Intimidation, 32.

Criminal law—

Sugpested amendments, 12,

Carnal knowledge of yirl under 14-—Alternative count—Trial, 23,

The sentencing of prisoners, 51.

Belling air-gun to minor, 68,

Carnal knowledge of young girl on prisoner's premises, 108,

Conviction by magistrates not having jurisdiction, 109.

Trial for murder—Juryman ill—~Absence from court, "83.
Rebutting evidence, 183,

Summons-—Absence of seal—Defect in forn, 379,

Convietion—Admission by prisoner of another offence-—Effect, 189,

Prisoners testifying on their own behalf, 252

Affirmation instead of oath—Condition precedent ‘to—Discretion, 667.

Discretion in penalties discussed, 481,

Stifling prosecution, 748.

See Bawdy house--Extradition—Fugitive Offenders Act—Capital pun-
ishment—QGaming house--Incest—Larceny — Murder — Palinigle—
Quarter sessions-—Restraint of trade—Bummary trial,

Criminal recklessness—
Cases of, 12.

Cross antions—
Set-off, 313.

Crown—
Prerogatives of and the privileges of the people, 286,
See Fishery Act—Payment out of court—Public works.

Crown lands—
Temporary acts of oceupation—Municipal council laying out new
roads, 70,
Bec Descent of land.

Cumberland Sewers Act—
Construction, 25.

Customs Aot—

Reference by Minister of Customs to court—DPractice, 308.

Damage feasant—
Pound, 298, 455.

Damages—
Measure of—Breach of contract—Remoteness, 081,
Assessment of, under separate heads, 478,
See Contract—Foreign judgment—Landlord and tenant—Interest---
Negligence—Statutory powers.

Dawn—
Judicially determined, 602,
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Declarations of war—
Not now usual, 888,

Deed—

Reservation of life estate—Intention, 111.
Description—Ambiguity—Admission, 270,
Sufficiency of-—Statute of Frauds, 474.
Delivery to taike eflect at death—Rscrow, 810,

De facto officer—
See Taxes,

Defamation—
Bee Libei and slander.

Derogating from grant—
Judicial sale, 31. :

Descent of land—
In Manitoba prior to creation of Provinece, 275.

Deseription of land—
Rea Deed,

Discovery—
Company—Examination of officer. 199,
Inquiry as to material facts, 584
Production—Privilege—Briefs of counsel, 608.
As to informaiion on which defendant prosecuted, 815.
To ascertain names of defendant’s witnesses, 681.
Interrogatories—Relevancy, 76G4.
Application for, after order for particulars refused. 779.

Distress—
Ree Damage fensant—-Landlord and tenant.

Ditches and Watercourses Act—
See Watercourse.

Divorces—
Crop of, in Canada, 7186,

Division Court—
Removal of eause to High Court, 611.
Appointment of unqualified person as deputy judge, 612,

Doherty, Hon, CJ.

New Minister of Justice. 713.

Domicile—
Roe Conflict of laws.

Dominion Law Reports——
New series of annotated reports, 753

794
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Duress—
See Bills and notes.

Easement—
Right to continue a drain, 31,
Lateral support—Withdrawal—~-Subsidence—Rights, 271,
Bes Watercourse.

Editorials—
Bhould ecapital punishment be abolished? 1.
Statute of Limitations and the Land Titles Act, 5.
The Ontario Raflway and Municipal Board, 8.
British and American constitutions compared, 9.
Criminal recklessness, 12,
Wife's right to independent advice, 41.
Champerty and maintenance, 49,
The late Mr, Justice MacMahon, 50.
The sentencing of prisoners, 51.
Language v. Law, 62,
A Constitutions! King, 81.
Dominion legislation, 81.
Judges and Royal Commissions, 92,
The creation of peers, 93,
Our new Governor-General, 121,
Legal reforms, 122,
The English language for Fnglish people, 128,
Law Society of Upper Canada, 131.
Ontario Bar Asgoeiation, 132,
Mr, Justice Grantham, 134.
Re-arrangements of cireuits, 134,
Undue influence, 161.
Municipal government by Commission, 163.
Qecular demonstration, 164.
Administration of justice in England and United States, 168.
Law in Labrador, 187,
Appeals to Privy Council and Supreme Court, 169.
Dealing with client’s money, 1689,
The referendum, 201,
Evidence of conversation by telephoue, 203.
County Court jurisdietion, Ontario, 205.
Aerial navigation and the law which should govern it, 208,
Harmless error, 211,
A recent decision upon the law of Landlord and Tenant, 241,
Death of Mr. Justice Girouard, 248.
Crime and the Press, 248,
Workmen's Compensation Aect, 250.
Prisoners testifying in their own behalf, 252.
Damages for breach of contract for the non-delivery or non-acceptance
of shares, 281.
Sir Elzear Taschereau, 284.
Professional men for legal offices, 285,
Prerogatives of the Crown and privileges of the people, 288.
'The legislation of last Session, 321,
Unlicensed conveyancers, 325,
Intexynational arbitration, 326.
Judgments against married women, 326.
Has the Rule in Shelley’s Case been revoked in Ontario? 363,
Whai is an interlocutory judgment? 363,
Judieial appointments, 367.
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Editorials—Continued.

Implied warranty of authority, 3¢9.

Quaint law, 374,

Covonation of King George V., 401.

A singular situation, 402.

Profesaional men for legal offices, 403,

Memories of & court week in Upper Canada, 404,

'The right of asylum, 408.

Masters and servants, 414,

Compensation of unfaithful =gents, 418.

The Coronation, 441.

The doctrine of stare decisis, in County Court and mechanies’ lien
appeals, 443. .

A disgrace to the Bench, 449.

The marriage laws and the Counecil of Trent, a81.

Discretion in penalties, 491,

Present and proposed aerial legislution, 502.

Liability of a master apart from contract for tortious acts done by a
servant while in control of vehicles and horses, 521.

Constitutional changes, 583,

Transfer of warehouse receipts to banks, 596.

. Foreign judgments, 801,

Dawn judicially determined, 802.

Imperial Court of Appeal. 803.

Geod manners—A valuable asset, 604,

What is an ex parte order? 633.

Fair wages clauses in contracts, 834,

Quieting Titles Act and the Torrens System, 634.

Capital punishment considered, 637.

Is & wireless message within the provisions of ecriminal statutes re-
lating to telegraphs and telephones? G47,

The identification of u mark, 853, .

Succession duties and other illusions, 673.

Impited warranty of authority by agent, 676.

The value and adwissibility ot photographs as evidence, 681.

Hon. C. J. Doherty, Minister of Justice, 713. .

The Grand Jury—Its uses and abuses, 71%

The divorce harvest in Canada, 716.

Humanity and the law, 718,

Application of the covenant to repair to decayed and defective strue-
tures, 733.

Conviction of palmists, 740.

The Dominion Law Reports, 753.

Hon. Mr. Justice Kelly, 755.

Actions by representatives of deceased workmen, 738,

Judicial appointments in England, 757.

-

Elections—

Dominion-—Re-count—Mandamus to county judge—Return, 776,
Affidavit on application for—Information and Lelief, 776.

Municipal—List of voters—Peracns in arrear for taxes—Names omit-
ted, 147,

Tarties—Joinder of respondents——Recognizance, 182,

Irregularities— Directory or imperative statute, 435.

Illiterate voters—Secrecy, 435,
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Elestric companies—
Agreement—Construction—Operation, 35.
Right to erecc poles, ete., 36, 148,
In possession——Another company interfering—Danger, 145,
Regnlation as to poles on streets, 273, 667,
Power to enter and construci—Application to Railway Board, 691.
Filing maps and plans~—Construction of statutes, 681,

English language—
For English people, 129.

Equitable exeontion-—
8ee Receiver,

Error—
When harmless, 211.

Escrow-—
Ree Deed.

Estoppel—

Kee Alimony—Company—QGQuaranty—Judgment—-Solicitor—Will.

Evidence—
QOcnlar demonstration, 164, 517,
Coramisgsion to take, abroad—Material, 355.
Telephone communication between parties, 203, 517.
Photographs—Value and admissibility as evidence, 881,
Shorthand notes, 704.
Par. ' agreement superseded by writing, 774,
Paros, to contradict writing, 774.
Se¢ Criminal law~—KFalse pretence—Magistrate,

Exeontion—
Coate of sheriff—Interpleader, 148,
Liability of exscution creditor for, 616.
Delayed by trick, 488,
See Qrowing crops—International law-—Partnership.

Executors and administrators—
Proof of claim—~Corroboration, 69, 274,
Payments by husband in wife’s lifetime, 274,
Grant to other thap person pamed in will—Special circumstances—
Cr!pgon cnsd] 292,
Legatee debior-—Retaining legacy—Set-off, 451.
Creditor of deceased debtor——Appeal-—Person aggrieved, 454.
Pledge by executor of festator’s chattels, 585,
Order for Jale—Conversion of land into personally, 659
Bes Parties—Will,

Expropriation—
Abandonment of undertaking—Compensation—Breach of covenant, 181,
By municipality—Assessment, 278
Notice served on mortgages, 422,
Statutory power of—Going concern——Valuation, 610.
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Extradition—
‘Political crime, 36, 114.
Requisition from foreign government, 114, 453, 768.

Pactory—
Employment of children, 183,

False arrest—
Damages—Micigation without pleading, 33.

False pretence—-
Evidence of other fruuds, 17,

Fiduoiary relations—
Wife's right to independent advice, 41,
Mother and son—-Natural affection, 222, 451,
See¢ Husband and wife,

Fishery Aot—
Using net for catching salmon, 808,
Crown grant—Lots on opposite sides of river—Exclusive rights of
Crown, 618,

Fixtures-—
Wood-enrving attached to house—Removal, 254.

Flotsam and Jeteam—
221, 320, 360, 400, 440, 480. 592, 628, 872, 710, 752, 784.

Foreign corporation—
See¢ Company.

Foreign jundgment—
Enlorcement of-~Jurisdiction of foreign court, 387,
Criminal prosecution for negligence in foreign country—Damages,
454, 601.

Fraud—

See Contract-—Sale of goods—Undue influence--Vendor and purchaser,

Fraudulent preference—
Voluntary settlement, 466.
Meaning of insolvent circumstances, 706.
Pressure, 7086. .
Fresh advances, 706,
Simple contract creditor, 708,
See Chattel mortgage—Pleading.

Fugitive Oftenders Aot—

Arrest here on warrant from Iveland-—Police magistrate, 108,
Discharge—Appeal—Res judicata, 139,

Gsming houge— )
Keeping—Police magistrate—Jurisdiction—Excessive fine. 73, 74
User of promises—Consideration, 136
Street betting—Money deposited in house—~Seizure in, 13b.

See Betling—Vagranay.

£
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. Garnishee— :
See Attachment of debis.

@ift—

See Marriage settlement,

Gold, eto., Marking Act—

Sez Corstitutiomal law, .

Governor-General—
Duke of Connaught as, 121

Grand jury—

Uses and abuses of, 714

Growing crops—
Execution against, 73

Guaranty—
Joint—-Liability when one held not to be bound, 394
Right of contribution-—Estoppel, 394,
Toint und teveral—Proportionate shares, 760

High Court, Ontario—

Jurisdiction to declare nullity of marriage, 232

. Highways—
Rights of foot passengers on, 348
Obstruction of, by irrigation, 538
Defective railway on side of—Nuisance caused by trespassers, 621
Non-repair—Injury—Naotice of action—Suffieiency, 742

Hire purchase—
Agreenient—See landlord and tenant,

Iouse of Lords—
The creation of peers, 93

Husband and wife—
Wife’s right to inde: ndent advice discussed, 41.
Independent advice~: .ntract of wife for husbagd's henefit, 345
ndue influence, 345, 304, 433, 773
Mortgage of wife’s property. by husband and wife—Presumption—
Buretyship, 377 .
Disease communicated by husband to wife—~Cruelty, 583
See Administration—Almony—Marriage sottlement—Married woman.

Inocest—
Evidence, 285

Indians—
Extinguishing rights of, in Ontaric lands, 58
Payments—Indemnity, 58

Industrial Disputes Act, N.8.—

Construstion, 26
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Infant—
Repudiating contract—Repayment under void contract-—Nonsuit, 37
Contract by—Substantial advantage—-Warranty, 149

Apprenticeship deed—Covenant, not to practice—Breach—Injuneticn, 188
8uit in forma pauperis, 198

Gift by-—Repudiation—Action for return, 232
Bee Factory.

Injunetion—
Breach of contraet exclusively to use plaintifi”s goods, ¢23
Ree Company—Infant~—Nuisance.

Insurance—

Fire—Exemption~-+Stored or kept,” 55, 198,
Btatutory conditions—0il, 106,
Assignment of policy, f.o.b.c., 348,

Life—"As his interests may appear,” 69,

Marine— Total loss, 33,

Damage to hull—Latent defect, 611,
Non-disclosure of material facts, 620.

Interest—
Time from which it should run on judgment, 758
8ee Mortgage.

Interlooutory judgment—
See Judgment,

International erbitration—
The dream of humanitarians, 328,

Interaational law—

Ship seized under fi. fa.—Wra: “ully brought from foreign waler ..
Ashburton Treaty, 66

The right of as;lum, 408

Tuterpleader—

Sheriff’s costs, 265

Interrogatories—
See Discovery.

Intoxicating liguor—

8ee Liquor License Act.

Irrigation—

Obstruction of highway—Bridges, 583

Joinder— )
Bee Action—Parties—Workmen’s Compensation Act.

Joint debtor—
Effect of judgment against one, 154

5
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Joint tortfearor——
Apportionment of damages, 35

Judge—
Objections to appointing to Royal Commissions, 82
Having interest in result of suit—Excepticns to general rule, 137,

Judicial dnties—
Leginlative or administrative power, 105

Judgment—
By consent—Mistake—-Relief from, 143
Interlocutory—What is an, 365
Appeal from, 305, 384
Estoppel by, 470
Declaratory, 585

Justice of the peace—
See Magistrate,

King Georgs V.—
A constitutional King, 81
Coronation Day, 401
His message to his people, 441

Labour and capital—
InGustrial Council in England, 689
See Trade unions.

Labrador—

Law in—Administration of Dr. Grenfell, 167

Landlord and tenant—
Claim for rent when goods seized under execution, 188,
Interference with light—Quiet enjoyment, 224.
Anticipatory breach of contract—Fitzgerald v. Mandas, discussed, 241.
House let .or immoral purposes—Right to recover rent, 260.
Rent charge—Terre tenant—Mortgagee’s position, 260,
Rent—Begquest of arrears of—A-~cruing—Net or gross, 376.
Lease—Covenant for renewal, 22,
Covenant not to assign——Consent—“Person,” 95.
To repair—Accident—Nagligence—Liability, 20.
Neglect—~Damages, 135.
Natural decay—Re-building, 380.
Executed contract—Innocent misrepresentetion—Rescission, 208,
Surrender—By act of parties and operation of law, 145.
Agreement for-—Covenant running with land, 682,
Distress—Wrongful-—Sub-tenant, 75, 466.
Acceleration of rent~—Abandonment—Payment, 75.
Exemption—Hire purcnase agreement—Reputed ownership—
Wife's goods, 135.
Bes Daumage feasant,

Land Titles Act—

C
ow affected by Statute of Limitations, 5

Lang transfer—
n?n Eng?and diseussed, 688
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Larceny—
Tenant stealing fixtures, 186
Evidence of asportavit, 209

Law societies—
County of Hastings Association, 40, 159
Upper Canads, 131, 250
Outario Bar Ascociation. 132
Belleville Law Library, 200
Alberts, 518 :

Legal offices—

Professional men should be appointed to, 285, 403

Legal reforms—
Address by Mr. Justice Middleton, 122

Legislation, Dominion—
Review of, 1810, 81

Libel and slander—

. Article not amounting tu libel—Question for jury, 394
Slander by servant—Liability of master, 459
Publication by mercantile agency, 824

Of true extracts from public record, 624
Newspapers~—License of the press. 665
otice—Insufficiency of, 665
Words imputing felony—*“Robbery,” 743
Innuendo u legal impossibility—Explanation, 743
Privilege of aldermen, 743

Lien—
See Company—Vendor and Purchaser,

Light—
See Landlord and tenant.

Limitation of actions—
And the Land Titles Act, 5
Pavment on account-—Appropriation of fund—Promise to pay, 78
Payment by trusiee to wrong person—DMistake, 377
Land Clauses Act—When it begins to run, 300
See Mortgage—Neglipence—Preseription—Railway.

i
d
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Liquor License Act—-
Previous conviction—Evidence, 27
Club—Colourable transaction, 27
Local option—Scrutineers, 72
By-law complete in itself, 73
Conveying liquor in territory, 383
Residence-—Animus revertendi, 430
Irregularities—Curative encetments. 430
Evidence of sale, 148
Third offence—Certiorari refused, 151
Sale through agent—Knowledge of intention to violate Aet, 104
Mecond offence—Meaning of, 420
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LIord’s Day Aot—
Sale of cigara, candies, etc., by hotelkeepers, ete., 432
Ordinary calling of merchants and tradesmen, 432

MacMahon, Mr, Justice—

QObituary notice, 50

Magistrate—

Indictable offence—Evidence—WVitness ill, 184

Duty of, as to tuking evidence, 184,

Biss—Disqualification—Pecuniary intercst, 434
Procedure to test, 434

Ouster of jurisdiction—Claim of right. 608

Refusal to issue summons—Discretion as to. 685

8ee Police magistrate—Summary trial.

Mandamus—

Interest of prosecutor—Right of third party to enforce statutory
duty, 261

Manners—
Bad, of (Canadian children, 605

Maritime law—
Berth note—Dispute =t leading port, 53.
Arpeal Court—Reducing amount, 53.
Charter-party—Option to cancel, 98,
Custom of pc:t—Working day—Surf day, 187.
General average—Evidence-~Seaworthiness, 458,
Towage countract—Salvage, 173, 174, 758.
Loss - . by nepligence, 186.
Collision—- .;oth to blame, 227.
Limitation. of liability, 422.
Deviation—Port of refuge—Lien for dead freight, 245
Bill of lading-—Condition—Arbitration clause, 254,
Lien for freight, 54.
' Seamen—Neglect of duty, 262,
Desertion in Auatraliar port, 284.
Of Chinese seaman—Liability of master, 264,
Distressed—Medical advice, 438,

Marks—

Authenticating doecuments—Identification of. 853

Marri
The Couneil of Trent and the ne temere decree discussed, 481
Nullity of—Insanity—Jurisdiction of High Court, Ont., 232
With deceaned wife's sister—Muarriage before Act validating, effect of,
257, 659

Marriage settlement—
Covenant to settle after acquired property—Furniture. 139
“Become entitled to any estate or interest,” 297.
Power of appoiutment—Cesser of interest of husband-—Absence of
direction over, 257
Ante-nuptiel contract—Donatio inter vivos, 268
Ree Confliet of laws—Husband «nd wife—Marriage—Married woman,
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Married women--
Judgments against, 3681, 429

Master and servant—

Dismissal—Damages—Yearly hiring, 114

Domestic servante—Law affecting, 414, 612,

Negligence—Accident—Defective system, 156,
Voluntary acceptance of risk—Conumon employment, 156, 475.
Statutory duty, 457.
By servant of defendant, 701.
Medieal attendance, 779.

Injury in course of employment, 475.

Common employment-—1.iability inter se, 226.

Workmen’s Compensation Act—Compensation for accidents to ser-
vants, 250, )

Lialility of master apart ~ m contract, for tortious acts dome by a
servant while in contrc of vehicles and horses. 521,

8ee Libel and slunder—We. .men’s Compensation Aeci.

Mechanios’ lien—
Building erected by lessee—Liability of owner, 141

Hental shock—

See Negligence,

Mercantile agenoy-—
Nee Libel and slander.

Merger—

See Mortgage.

Mines——~ ‘

Meani.g of “minerals.” 461

Misrepresentation—
See Landlord and tenant—Sale of goods—Vendor and purehaser.

Mistake—
_ Hee Judgment—Limitation of actions,
Mortgage— .
Purchase subject to—Implied indemnity—Foreclosure—DParties. i
475.
Foreclosure—Real Property Act. Man., 105, 475.
Tender by mortgagor—Duties of mortgagee. 378.
Power of sale—Possession by mortgagee—Statute of Limitations, 311.
Redemption—-lnade%uate price—Fraud—Notice. 760.
Equity of redemption—Assignment of—Indemnity by assignee—Rever-
sionary interest, 424. ) . )
Mortgagee in possession—Applying rents to debt—=Surplus, 425.
Notice by mortgagee to pay off—Failure to pay—Subsequent tender,
693,
Six monthe’ notice—Interest after tender. 683
Release of part of property—>Merger—Priovities, 762,

Motor oar—
Sce Automobile,
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Municipal law—

Statutory duty—Accommodation for county officer, 683.
Oouncillor—Diaqualification, 452,
Use of streets by electric company-—Removing poles, 78,
By-law-—Meaning of “pausage of by-law,” 113, 389,
Taking effect on happenings of event, 113.
Quashing as unreasonable, 279.
Regulating trade—-Bad if it prohibits, 388,
Against using bad language in street—‘Secab,” 352.
Unreasonable—Residential districts, 747.
Compensation for injury to land, 115, 389.
Government by commission, 168,
Brid%ea—Crossm by engines, 268.
Probibiting buildings within fixed limits, 270,
Duty of municipality to provide fire plugs—Negligence, 457.
Beparation of city and county—Arrangement of assets, 587.
Corporation trustees for ratepayers—=Sale at undervalue, 581.
Obligat.on of appointee to office to serve, 813.
Liability of munmicipality for nuisance by its contractor, 658.
See Arbitration—Crown lands—Elections—Electric companies—High-
way-~Water,

Morder—

Trial—Evidence improperly admitted, 303
When bail granted, 356

Navigable waters—

Grant of water lot—Interference with navigation. 30
Sse Watercourse.

Negligence—

Discussion on principles nf--Humanity and the law, 719

Limiting lability for, 28

Proved acts of—Negligence inferred from, 28

Death of glaintiﬂ"s son—Misdirection, 56

Fire on ship—-Not arousing passengers—Lin.iation of actions, 80

Selling air gun to minor, 68

Of lessor’s contractor—Liahilily of lessee, 99

Cause of mtion—In{'uria aine damno, 186

Contributory and ultimate negligence defined, 192
Automobile—Righ-ta of pedestrian, 196
Funetions of judge and jury, 624

Savage animal-—Owner’s liability, 228

0f Contractor, 237

Physical injuries and mental shock—Severance of damages, 303

Damages to mother for death of son, 304

Trespasser—-Injury to, 76, 385, 485

Fall of damaged wall—Linbilitiwﬂurden of proof, 625

Fire caused by imbecile child—Liability of father, 510

School tencher directing child to tend stove—Liability, 691

Defective materials—Degres of care—Res ipsa loquitur, 775

8ee Foreign judgmeont—Iandlord ad tenani—Maritime loan—Master
and servant—Public works—Railway—8treet Railway.

Rewapapers—

Their responsiuility for the inersase of crime, 248
License of the press— Libel, 658
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Nonsuit—
See Infant,

Notice—
See Bailment—Power of appointment—Practice—Sale of goods.

Novation—
See Trustee,

Nuisance—
Tobacco factory—Injunction, 67
Publ'ﬁ—ﬂbstructing view—Special damage--378
Ree Highway—~Watercourse,

Ontario legislation—
Review of, 321

Ontario Railway Board—

Abuse of, by i.responsible journals, 8

Order-—
What is an ex parte, 833

Originating summong—
Person claiming under resulting trust, 8¢

Palmist-—
Professional-—Offence of, discussed, 740

Parent and child—
Fire caused by imbecile child—Liability, 519
fee Undue intluence,

Partioulars—
Action against motor owners, 274
Nee Discovery.

Parties—
Joinder of defendants, 85, 774
Administration action, 758

Partition—
Sale by order of court—-Sherifi’a deed, 31

Partnership—

Execution against one, 73

Presumption of kuewledge, 148

Profit by partner using partnership fund, 1835
Receiver—Consent order ancitating, 220

Payments by—Insufficiency of assets—Indemnity, 210
Mortgage by partners—Death of all-Release—Indemnity, 205
Discharge of retiring purtner by inference, 467
Principal and agent—Evidency, 768 .

|
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Patent of invention-—

Passing off—-Usefn! combination--Article in common use, 175, 764
Revoking for non-manufacture—Infringement, 176
Sale to dealers subject to conditions—Infringement, 510

Pg ment out of court—
Erroneous order, 16
Liability of Crown, 18

Payment—
By cheque, 21, 103

Peace congresses— .
Dreams of humanitarians—Ev:dences of decaying virllity, 326

Persona designata—
Judge as a, 113

Personal rights—

See Self-preservation—Socialism~—Trespass,

Pharmacy Act-—

See 1 oison,

Photographs—
S¢e Copyright—FEvidence.

Pleading—
Fraudulent preference—Departure, 706
See Bond——Joinder.

Poison—
Sale of. by unlicensed assistant, 260
Pharmacy Act, 18
For agricultural purposes—Label, 455

Police magistrate-—

Nee Betting—Fugitive Offenders Act-—(laming house—~Sutnimary trial.

Pollntion—

See Watercourse,

Post Office Act—

Infringement, 199

Power of appointment—
Fraud on power—Purchaser without notice—7Title, 175
Appointment to object of power on condition—~Fraud, 176
General-——Exercise by will, 221
Invalid exercise of—IJdection, 460
By deed or will—Exercise by will, subsequently by deed—Ademption,

585

See Conflict of laws—Husband and wife—Settlement.
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Practice—

Striking out pleadings—Cause of action—Relief, 100,

Ex iarte order—Definition of, 633,

Weekly sittings—New arrangement, 657,

Oress action—Plaintiff in, out of jurisdiction, 661.

Subsatitutional service—XNotice by advertisement, 708.

Speedy judgment-—Practice, 780.

8ee Action—Contempt of court—~Costs—Discovery—Evidence—Foraign
judgment — Joinder — Judgment — Mandamus—Murder—Origin-
ating summons—Particulars—Parties—Pleading — Representative
action—Third party—~Writ of summons.

Prescription—
Interruption—Acknowledgment, 142

Principal and agent—
- Limited company scting ar. 13

Profits of officials, 13

Commission—Consideration—Written agreement—Oral evidence, 28
Terms disapproved by agent—Agent officient cause of sale, 57
Quantum meruit, 312, 351.
Revocation--Change in terms, 358, 357
Sale by principal-~Right of ngents, 429

Undieclosed principal—Hofel manager—Unzuthorized purchaser, 225

Revocation of agency—Work dune before, 312

Remuneration—Implied contract—Quantum meruit, 351

Implied warranty of authority by agent 386, 394, 676

Compensatior to unfaithful agents, 416 )

Fraud of agent—Liability of prineipal to third party. 613

Agent acting for both parties—Fraud-—Sale set aside, 623. 855

See Contract,

Principal and surety—
Co-suretien—Contribution, 760

Prohibition—

Jurisdiction of judge in Chambers, 475

Public Health Aot—

Construction, 61
Employment of physician by Local Board of Health, 191

Public office—
Obligation of appointee to. to serve, 613

Publie schools—
Kee School law.

Public works—

Work dehors contract—Acceptance by Crown—Payment—Fair value,

305
Trent Canal-—mContmct-—-“()laimm-Waliver, 3086
Injury to the person—Negligence—Evidence. 307

Publisher—

Nee Contract.
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Quaint law—-
Instances of, 374

Quarter sessions—
Power to bind to appear for sentence—Recognizance, 137

Railway—

Printing tickets in English and French, 52
Accident at level crossing, 38
Negligence—Engine moving backwards—Contributor—Trespasser, 76
Injury to trespasser, 385, 611
Animal killed on track, 382
Of fellow workman superintending, 382
Sparks from engine—Land out of jurisdiction, 486
One railway orossed by another—Signalman for both—Joint ser-
vant—Liability, 663
Right to insurance when loss by fire from locomotive, 314
Injury to one working on—Limitation of time, 468
\ Right of way—Rxpropriation——Compensation, 142
Removal of siding—Damages—Limitation of action, 766
Railway Belt, B.C.—Jurisdiction in Dominion, 267
See Statutory powers—Street railway-—Workmen’s Compensation Aect.

Railway commissioners—
Jurisdiction~—Spur tracks, 107
Appeal from, to Supreme Court, 270
Ap;{\eal from, to Privy Council—-—S%ecial leave, 617
Making order of. a rule of court——Vagueness, 707
See Klectricity.

Registry Act—
Manitoba-—Priorities, 113

Receiver—
Bond—Default—Sureties—1'rade creditors, 15
Equitable execution—Fund not presently payable. 516
&ee Company—Partnership.

Referendum—
Desirability of, 201

Rent—
See Landlord and tenant.

Bepresentative action—
Persons having same interest, 101

Bestraint of trade—
Conspiracy—Illegal contract, 71
8e¢ Trade unions.

Riparian rights—

Nee Watercourse.

Rivers and streams——
wNee Watercourse,
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Rules of court—
Ontario—-Dec, 31, 1810, 118
Appeals tv Privy Council, 280

Sale of goods—
Btatute of Frauds—Contract within j '-ar—Signed by party, 18, 224
Warranty—Implied condition, 78, 97, 101, 817
Implied—Trade name, 87
Fitness of machinery-—Waiver—Notice, 278
Resale, 101, 817
Delivery by instalments—Aecceptance—Fitness, 98
Resale by purchaser, 101
Breach in contract for, 302, 461
Order for goods not included in contract—Price, 150
Agreement of third party to pay in certain event, 160
C.1.f. contract—"“Terms net cash’”-——Inspection, 185, 381
Policy given with goods~—Honour policy, 890
Goods obtained by fraud—Voidable cuntract—Innocent purchaser, 257
Agent receiving payment in cash-—Authority-—Nntice, 460
Repudiation by buyer—Failure to prepay freight, 473
Of specified quality—Fraudulent marking—Damages, 770
Order under seal-—Revocation—Security to secure purchase, 772
Sce Contract-——Fatent of invention.

Sohool law-—
Lands fund—Ontario v. Quebec—Jurisdiction, 57
Property acquired for public purposes—Deed to religious body not
incorporated, 388
Right of Board to intervene to support by-law, 427
See Arbitration—Negligence.

Seal—

Evidence as to affixing, 746,
See Criminal law—Company.

Self-preservation—
Resisting extraordinary danger—(Consequent injury to another, 386,
511, 763

Service— .
See Practice—Writ of summens,

Settlement—
Construction—Annuity—Gifet over, 174
Appointment-—Absolute intere * in defaull of—Exercise of power, 255
8ee Marriage settlement.
¥
Shares—
See Company.

Sheriff—

See Execution—Interpleader.

Shelley’s case, rule in—
Is it in foree in Ontario, 363, 429

Slander—
fee Libel and slander.
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Sooialism—
Tyranny of, and personal liberty, 674

Solicitor—
Registrar of court also acting for self as defendant—Costs, 137, 301
Agreement for service-—Restrictive undertaking, 292
Enforeing undertaking of, 344
Personal liability for—Appearance for non-existent party. 382
Maintenance of their rights, 888 :
Ree Trustee.

Solicitor and client—
Dealing with client’s money, 168
Retainer—Scope of authorit —Payment—Estoppel, 351
Lien—~Trust deed—~Costs incurred prior to, 584
Client dealing with managing clerk—Principal and agent, 614
Professional ethics, 513
Costs—Charging order—DBiscretion, 694
8ee Costs.

Specific performance-—
8ee Vendor and purchaser,

Stare decisis—
The doctrine of, in County Court and mechanics’ lien appeals, 443

Statute, conmsiructio of—
“Shall” and “may,” 24
Remedial clause, 108

Statute of Frauds—
Nee Deed—Rale of goods.

Statute of Limitations—
See Limitation of actions.

Statutory duty—

Se¢ Mandamus-~Master and servant—Municipal law~—Negligence,

Statutory powers—
Damage to land—Conditional offer, 260

Stay of proceedings—
“Usual stay,” 318

Bireet railway—
Defective track—Damages, 112
Negligence—Crossing track—Rights of fool passengers, 349
Person attempting to get on car, 663. )
Motorman and conductor changing places, 701
Commeon carriers—Liability, 741
Operation of, on township highway-—Animal killed, 519
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Btrikes—
Industrial Disputes Act, N.S., 26
Intimidation, 32, 187
Picketing and besetting, 197
On Irish railways, 837
See Trade unions.

Sucoession daties—
And other illusjions, 873

Summary trial—
Election—Evidence, 204
Change of, 778
Assault—Jurisdiction of poliee magistrate, 392
Offer of election made by magistrace's clerk, 823
Taking evidence by shorthand, 704
See Bawdy house—Gaming hou ..

Surrogate Court—

Transfer from, to King’s Court, Man., 315

Survey—
Search for posts—~Error, 388

Taschereau, Sir Elzear—
Obituary notice, 284

Taxes— '
Collector-—Appointment—De facto officer of municipality, 84
Distress for—--Property of stranger, 64
Business and corporation tax, 236
Imposed before issue of patent—Sale for taxes, 314, 702
Exemptions, 352
Hee Assessment—CQCanadian Paeitie Ry. Co.

'I.‘el«eglwnew

vidence of conversations at, 203, 517

Tenant for life—
And remainderman—Rents and profits—Apportionment. 221

Theft—

Exceptions-—Principal—Accessory, 225.

Third party—

Claim in tort, 154

Timber license—
1egal effect of, 387
In B.C.—Sale of interests in real esiate, 588

Tips—.
The law s to giving of, 450
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Trade mark— _
Name of article--Distinctive word, 14
“Standard,” 104
Trade Mark Act, 1876~—Extra provincial corporation, 266
Improper application of trade deseription, 381
Maker’s name as, 760

Trade name—-
See Sale of goods.

Trigl—
Judge’s charge not objected to—New point taken on, 56.

Trade unions—
Objects of—Rules—Compulsory levies——Ultra vires, 695
Strikes—Combined action—Conspiracy, 187
Restraining expulsion of member— Jllegal association—Restraint of
trade, 378 :
Apﬁlication of funds, 378
Sick benefit, 455
Ses Btrikes,

Transcontinental railway—

Powers of Commissioners—Expropriation, 514, 587

Treapasser—
Justification-—Act done to preserve property—Necessity, 763
See Negligence—=Self-proservation.

Trustee—
Indemnity—Change of cestui que trust——Novation, 223
Breach of trust—Power to employ agents, 258
Cheque payable to solicitor—Misappropriation by him—“Honestly
and reasonably,” 258 .
Legacy to trustee—Liability for loss, 42
Investments by—Insufficient security, 509
See Limitation of actions.

Ultra vires—
Nee Trade unions.

Undue infinence—
Peculiar case of, 181
Father and son-—TFraudulent misrepresentation, 747
8e¢ Husband and wife.

United States decisions—
477, 669

Uulicensed conveyancer—
Action of Law Soclety as to, 325, 346

Vagrancy—
Living by gaming, 354
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Vendor and purchaser—
Sale by plan—Discrepaney, 18,
Payment by instalments—Interest—“Due,” 31,
Caneelling agreement, 72, 153, 466, 748,
Option—Entry after expiry of term, 149,
Forfeiture—Repayment of money paid on account, 153.
Damages for breach of covenant, 153, 154, 388,
Vendor's lien, 164, 688,
latent defect—Underground watercourse, 378,
Inability to make title—-Return of -payments, 470,
Vendor only able to sell part-—Specific performance, 698,
Statu’ of Frauds—Memorandum under, 476
Restrictive covenant—Purchaser for value without notice of, 813,
Misrepresentation inducing sale, 748.

Purc;mse by trustees under power—Varying investments—Consent to,
81.
See Deed.

Vendor’s lien— .
Ses Vendor and purchaser.

Veterinary surgeon—
8ee Company.

Wages-—

Assignment of, 112,

War—

And peace at any price—Lessons on, 326,

Warehouse receipts—
Transfer of, to banks, 598,

T sranty—
Action for breach of- -Countereclaim, 313.
8ee Contract—Sale of Goods.

Water—
Supply of, by municipality—Regulations, 34. 518

Water lots—
Tease—Status of lessee, 590.

Watercourse— ) ) _
Riparian rights—Obstruction--Abating nuisance—Assault, 71.
Tasement—Revocation—Blasting operations, 151.
Discharge of sewage into river--Nuisance, 295,
Navigable waters.—Interference with navigation, 30. L
Ditches and Watercourses Act—"QOutlet” and “injuring” liability, 386.

Weights and measures—
Bread Bales Act—Constitutionsl questions, 228
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Will—

Proof of—Testamentary. papers, 14,
Foreign testator—English and German wills—Limited grant, 583.
Executor next > kin—Revoking probate—Estoppel, 583.
Setting apart fund to answer legacies—Distribution, 15.
Appointment of executors—Bequest of pecuniary legacies, 220,
Posthumous child—Lapse of legacy-—*Living,” 255.
Action to establish—Jurisdiction of Surrogate Court and High Court,
Nea Executor and administrator—Power of appointment—Will, con-
struetion, .

Will, construction—

Devise in strict settlement-—Accumulation—Disentailing deed, 98,

Trust for accumulation, §7.

legacy, parent to child—~Contingent gift~—Maintenance, 180.

Trust to apply net rents in discharge of mortgage—Remoteness, 180.

Gift to collaterals—Death of donee—Representatives of, 2983.

Bequest pf arrears of rent, 376.

“Heirs”—Rule in Shelley’s case, 28,

Power to provide maintenance, 462,

Legacy to servant—One year’s wages, 659,

Gi?t to supposed wife—Bigamouz marriage, 6935,

Limitation 7111 striet settlement—Life estate—Acceleration—Remain-
der, 737.

Wireless messages—

Are they within eriminal statutes relating to telegraphs and tele-
phones, «'47.

Words, constructivn of —

Conduet. 35. Province, 275.
Deemed to be, 381. Person, 13, 95,
Due, 31, - . Profits, 1790.
Heirs, 383, 429. Scab, 352,

Living, 256. Shall, 25.
Management, 35, Standard, 104,
May, 24. Stored or kept, 55.
Meeting, 221, Total loss, 55.
Minersals, 461. Workman, 236.

Operstion, 33.

Workmen’s Compensation Act—

Joinder of causes of action, 2765.

Omission to give notice—Excuse—Ignorance, 383,

Alien dependants in foreign country, 388,

Right under, by common law and by Railway Act compared, 488.
Acotions by represent ~-es of decessed workmen, 756.

See Master and servs Railway.

Writ of summons—

Service of-—Indorsement of—Irregularity, 764,
See Practice,
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