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willll‘)HE Queen’s Bench Divisional Court, in Lc_zmb v. Young, a note of v:;hllgh
ang, € foung 4 page 219 of this number, followmg'}ohnson V. Hopebm ;2.,
Suiy P8, decide that an assignee for benefit of creditors unde.r RS . C. h;;
In S¢t aside as void a mortgage of real estate made by his a551gnort vtv)liSh
that vent CirCumstances, to a creditor, must, in order to succeed, esta -
'insmv;}tcredito;' knew at the time he too.k the mortﬁe.lge' thatdt:::eidrggrigigzz ewon
Mols(m,s and unable to pay his debts in full. This is a

ank v. Halter, 16 A.R., 323.

FinXE Would, in the interest of the profession,.mo.st_ respectfully suggest toaltl(l)?
See, o ‘OMmmittee of the Benchers, the desnrabxlnfy of obtaining ahrepenuall
Sertigy ot the Solicitors’ Act, relating to fines for failure to‘take out t de ztl)n o
Socie Ates at the times prescribed. The amount _Of the fine exaclte g/re he
. thaity from struggling solicitors is altogether excessive and needlessly se;v e to
| penalt: the end desired, and is, in truth, what 1t‘1§ called and pur_port;l o O,Ut
hig sh~y' e know of one instance where a practitioner who had Jgst ungtime
Whey, MRle wag mulcted in the sum of $12, and compelled to pay 1;, attl? ime
°Derat e,Was struggling for bare existence. ‘In cases of oversight, het rul
19 be Sing Mmanner not only unjust but oppressive. We wou.ld suggest t cz; nt.
to th repealed, and instead of the antiquated system o.f‘penaltles, an amen dme 1
to $e A.ct be obtained, making the tee for annual certlh.cate $20, to be re utcii)
erlSlu- if Paid at the time prescribed. We think this would be sufﬁc:e(;lious
I)()Sitie Punctyg) payment, and the Societ.y would not then occupy the o
on evying a tribute on the profession.

EQUITABLE EASEMENTS.

Loy, 1§ SXtract the following article on this important subject from The Amﬂ'm}l:
With,, Bister.  The author, after defining an equitable easement to-be a rllgtO
re~°’tri;u ! Profit which the owner of land has acquired by contract, or estoppe ,t o
th‘?l or Tegulate, for the benefit of his own property, the use and enjoymen .

nd another, and distinguishing legal from equitable easements, proceeds:




o
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The principal difference between a legal and an equitable easement is 1? t
method of its creation and the circumstances under which the right car
enforced.

Equitable easements are in general created upon the division and conv6)

va©
ances in severalty of an entire tract to different grantees, and may be by T reserV

t:
tion, by condition annexed to the grant, by covenant or by informal agreemen .

Trustees of Columbia College v. Lynch (1877), 70 N.Y., 445. te
By Covenant or Reservation.—The enforcement in equity of easements cred ruf
by covenant or reservation extends to cases where the covenant does not
with the land so as to be enforcible at law. This has been settled only af 2i0
some conflict of authority. In Keppell v. Batley (1834), 2 M. & K., 517, cert?

ev
land owners and owners of iron works, and among others the lessees of t s

Beaufort Iron Works, formed a joint stock company, and under the proVlsl
of the Monmouthshire Canal Act, constructed a railroad connecting 2 l d
quarry with the several iron works. In the partnership deed of the rallr i
company, the lessees of the Beaufort Iron Works covenanted for themselves ®
their successors in interest to procure all the limestone used in their works g
the said quarry, and to convey all such limestone, and also all the iron sto?
from the mines to the said works along the said railroad, at a certain design?
toll. A bill was filed by the shareholders of the railroad to enforce this COVena
against a purchaser of the Beaufort Iron Works with notice of the parmer cuf
deed. The injunction was denied, on the ground that the covenant did not
with the land. Lord Chancellor Brougham said :— o i
‘“It appears to me very clearly that the covenant does not run with the land, and theref the
not binding upon the assignees of the [covenantors] . . . . . Between the estatés o 1 waf
occupiers of the three iron works, and the estates or the persons of their associates in the f rail 1ht
speculation, with whom they covenant, there is no anny, no connection whatever, of whic in
law can take notice . . . There can be no harm in allowing the fullest latitude t© me et P

. binding themselves and their representatives, that is, their assets, real and personal, to 2 ans ), (0
damages for breach of their obligations. This tends to no mischief, and is a reasonable ! liber

we
bestow; but great detriment would arise, and much confusion of rights, if parties were allo¥ and‘

invent new modes of holding and enjoying real property, and to impress upon their 1a0 5‘,51)'
tenements a peculiar character, which should follow them into all lands, however remoté  iple
close, every messuage, might thus be held in a several fashion; and it would hardly be p
to know what rights the acquisition of any parcel conferred, or what obligations it impos€™ 7
Keppell v. Bailey has been overruled by Tulk v. Moxhay (1848), 2 phils 7b
where the rule as now accepted was first established. In Tulk v. Moxh®’ ar®
plaintiff, being the owner in fee of a vacant piece of ground in Leicester q one
as well as of several of the houses forming the square, sold the vacant lot t° e]{,
Ems, in fee, taking in the deed of conveyance a covenant from Ems for i of%
his heirs and assigns, with the plaintiff, his heirs, executors and administr® r,d
that the said piece of ground should be kept and maintained in suffici”; g

proper repair as a pleasure ground, in an open state, uncovered by any build"” Ve
in neat and ornamental order. In granting an injunction to enforce the thié.

nant against the purchaser with notice, Lord Chancellor Cottenham us¢
language :—
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e"forcl .is Said that, the covenant being one which does not run with the land, this Co}:&rt c.ax;rrx?;
Shay be 1. Ut the question is not whether the covenant runs with the land, but whet. er abp "
Vendog Permitted ¢ use the land in a manner inconsistent with the contract euntered mtg by e
cnvena’ d with hotice of which he purchased. Of course, the price would be affecte . yable
to sq)) :‘ y and Nothing could be more inequitabl':? than that the original purcha.ser shoqld ﬁ .
to esca e Property the next day for a greater price, in consideration of the assignee pelng allo "
Gepeng - TOm the liability which he had himself undertaken, That the question does
ipon Whether the covenant runs with the land is evident from this, that if there were a
Ment and no covenant, this Court would enforce it against a party purchasi'ng W!th
Mlice g0 7 if an €quity is attached to the property by the owner, no one purchasing W,l’th
°f that ®quity can stand in a different situation from the party from whom he purchased.
ic}lo the same effect, Blecker v. Bingham (1832), 3 Paige (N.Y.), 246; Barrow v.
citedf $ (1840), 8 Id., 351; Coles v. Stms (1854), 5 De G.M. & G., 1, and cases
Soy (8 Note (2); Whatman v. Gibson (1838), 9 Sim., 196; Lord Manners v. Fohn-
Cas, 3 LR, 1 Chy.D., 673. Earl of Zetland v, Hislop (1882), L.R., 7 App.
(187.;)427; Gaskin v. Bais (1879), L.R., 13 Chy.D., 324; Trustees, etc., v. Lynch
"t 4405 Hodge, IEx’r, et al. v. Slogn (1887), 107 Id.. 244; St. An-
U Che “4heran Chyyes Appeal (1871), 67 Pa., 512; Wilson v. Hart (1866), L.R.,
th() Y., 463,

u These covenants may be said to run with the land in equity,
8h not iy, law,

'S m § “XCeption ¢, the rule that the covenant need not run with the land at law
of o €In th.OSB Cases in which the promise under seal calls for the performanr_:e
Augg, :, POsitive act on the land, either of covenantor or covenantee. Thus in
of the in}:y V- The Corporation of Oldha.m (1885_), L.R,, 29 Chy.D_., 750, a number
®Xeoyy abitants of the borough, being df:snrous of constructing a new road,
Ney, , & deed of settlement, which recited that the making of the proposed
}lad a ad WOUld be of great public advantage; that the several parties thereto
Qapitalg °€d to form amongst themselves a join |
intajp . € Purchase of land for the formation of the road and making and
the orkm- € same, and that certain trustees had been appointed to carry out
p'lrchas n accordance with a plan therein minutely described. The trustees
the in ¢d from one Elliott, the plaintiff's Predecessor in title, o strip of land in
their © 9f the Proposed turnpike, at the same time covenanting for themselvcs,
years’ ;lrs and aséigns, that they, or some one of them, would, within three
N Toaq take and fence off, in a workmanlike Mmanner, the said tract of land into
b torm Part of the road provided for ip the deed of settlement, and to

i ie "Mainder of saiq road, which, when completed, should be kept open
N shou]n wined by the said trustees for the use of the public, subject to such tolls
p“l‘chas ® 3greed upon, Under a Borough Improvement Act, the defendant
“{hich }?d the sajq road, gave notice to the plaintiff to repair the portion on
IlrlSelf property fronted, and upon refusa], proceeded to make the repairs
* bijy .r 2 3ttempt was made to collect the expenses from the plaintiff, who filed
prQSeCutiaymg iiter alia, an injunction restraining the defendants from further
°n € injunction was refused. Lord Justice Cotton said:—

L1}
if this is not a covenant running at law,
4 restrictive covenant; it is not a cove

ree

h .
my Opinion ief i
“Quity,, .. Mon, there can be no relief in respect of
Yiitis hot

nant restraining the corporation, or
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the trustees, from using the land in any particular way. If either the trustees or the corpordt’
were intending to divert this land from the purpose for which it was conveyed, that is, from

H . . e
being used as a road or street, that would be a very different question. . . But here the COV°“’ai
which is attempted to be insisted upon, . . . isa covenant to lay out money in doing cer:‘“y
work upon this land; and, that being so, . . . it is not a covenant which a court of €4

will enforce; it will not enforce a covenant not running at law, when it is sought to enforcé !
covenant in such a way as to require the successors in title of the covenantor to spend monco:
and in that way to undertake a burden upon themselves. The covenantor must not use the P .
perty for a purpose inconsistent with the use for which it was originally granted; but,
a court of equity does not and ought not to enforce a covenant, binding only in equity,
way as to require the successors of the covenantor himself —they having entered into no cover™,,
—to expend sums of money in accordance with what the original covenantor bound himself t0

in such 3{

The rule is now firmly established that the court will not enforce, 3gam’t
the grantee of the covenantor, who has himself entered into no covenant ani
covenant of his grantor in relation to the premises conveyed, which does not ! ‘:)k
with the land and which requires the expenditure of money : Moreland V- o
(1868), L.R., 6 Eq., 252; Haywood v. Brunswick Building Socicty (1881
Q.B.D,, 403; London & Southwestern Railway Company v. Gomm (1881), L%
20 Chy.D., 562.

Huling v. Chester (1885), 19 Mo. App., 607, though an action at law, illustf
the distinction between covenants creating easements and covenants which C;
only be enforced where there is privity of contract. Hulingand W.R. Chester be! 3
the owners of adjoining lots, by agreement under seal, provided for the erectio? o
line wall by Huling, and for payment for half of such wall by Chester, withif! ZS'
months from the date of the agreement, or at his option, by himself or his grant® o
when he or they built upon the premises using the part of the wall standing there? .
Prior to his death, Huling placed the line wall as agreed, one half on the w. R-
Chester lot. C. M. Chester, the defendant, purchased the lot from Y e
Chester, with notice of the contract, and erected a building on the lot, using o5t
party wall. This action was brought by the heirs of Huling to recover the ¢ a
of one half of the wall. The court held that the plaintiffs could mainta‘“rt
action for any interference with their enjoyment of the easement in the pa
wall, but could not, as owners of the Huling lot, maintain an action for the o al
pensation which was to be paid to Huling personally. The right being pers’
to Huling, upon his death went to his personal representatives. na

There is a class of cases in which cquity grants relief by compelling th_b b
penditure of money in the performance of the covenant, but in these cas®” ' f
remedy is sought against the original covenantor, and relief is granted by wag of
specific performance, and is regulated by principles affecting that bran®” g
equitable jurisdiction. Of this class of cases, Randall v. Latham (1869 aef
Conn.,, 48, is an example. 1In that case, the complainant claimed a rights v oot
one Thomas, to the water from a raceway. Thomas, and the respo? HIG
Latham, who was the original covenantor, were respectively the owners & ‘e
on the same stream. Thomas conveyed to Latham a tract of land adjOin‘ng 2d
mill of the latter. The deed contained a reservation that the grantor ® thﬂt
have the privilege of drawing water from the ditch of Latham’s mill, 3%

1

ate®
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e b

i ave access
" Ottom of the ditch, to which the grantor should at all (;1;)ne§r Eomas’ e
l;)r the Purpose of drawing water. The ditch was never owned by b e to
Lzh Do interest in it, beyond that acquired by this provision in
tham, The Court sustained the complainant’s bill, saying— » L g
: eyed, a
th ) The deed purports to require the respondent to put in the sPout uponhla.nt;lr:::n:r:r:’c; o;' the
) e Questioy, is whether a court of equity can compel him to .do it under the cn therey agreed to
age, at the respondent, by accepting the deed containing the prov1$1'(:i ) tion of his deed.
g‘e“for this duty tl':ere car; be no doubt. This duty was a part of the cons\h el:e o bound to
h "®Spondent };as received full compensation, and it is difficult to see why
pe'form it.”

. In the case of easements created by reservation, court.s of equltyharttlﬂ1 :rloi
llberal than courts of law. On technical grounds, there is doub.t wth?;e o
: : & Teservation in a deed of conveyance, will create an gasement ino e
o the grantee than the lands granted and conveyed to hm?. In ;qu;ty iy
oembarrélssment on this subject. Thus, in Case v. Haight (1829 3d3 JAs
Y. » 6325 s.c. 1 Paige (N.Y.), 447, Schuyler owned the southhSIb:d b
lower falls i’n the outlet of Lake George, and also the land under the o
Stream' Deals and Nichols were the owners of the lands on th'e nor h se]f’
a'_‘d to them he made a grant of the bed of the stream, reservmbg :ﬁ sil:il; > O;
hig heirs and assigns, the right to abut any dam, or dams, on :breach o
the ™S Of the said waters. An injunction was granted to restr?.(lln—

he “Ovenant. In construing this reservation, Sutherland, J., saud ©Scheptr did
hot“c;rhe Teservation can have no effect as an exception. . . . . Thedeedo

ore reserve a
t i inst i i ception
the g Puild a dam against it. But, though void as an exception,

o3 tes and the A\ IICd covenant or b way Of
1r assi [ Operatl e elther as an lmp
' t()p gns, and b comes y

th €. The deed is to be construed as though the parties ’had mutually covenanted that each
ould have 5 right to butt a dam upon the shore of the other.’ . ¢ was said
By Payor Agreement.—In Tulk v. Moxhay (1848), 2 Phil., 774, lt “:)uld eni
:’hat if there Wag a mere parol agreement, apd no covenant, ;h:h(;(;uirf :\; equity
e it against a party purchasing with notice, on the groun bt
¢ Attached to the property by the owner, no one purchasing wi D aced.
QQuity’ Can stand in a different situation from the party.from whom he p g
Tl-le 38Teement may be either written or oral. Thus, in T“l‘l('l"“dg'; :‘city street
tvey Bank (1862), 26 N.Y., 105, the owner of .lots on both si ;Sside e repre
Plan exhibiting the street as widened eight feet on eac e e
o, to several vendees of different lots that all the bmk'h;:gsfe:t eom the line
© lots he had sold and should sell, should stand back eight o e o
f the Street. The vendees erected buildings in conformity with this p rote
of ¢ em beir;g restricted by their conveyances or boun.d‘ by tzjmg ;::er;anted
Pect o the extent or mode of their occupation. An_ Injunctio tive notice of
:g Testrain 4 subsequent purchaser of one of the lc_>t§, ’Wlt}:; }:::t;itrzl;: e ot
si:di:ts’ from building upon the eight feet adjoining
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“ From the facts found by the judge at special term, it appears . . . . that the Sf“‘:; Y
eight feet in width on both sides of the street should not be built upen, but kept open. It lst up "
presumed that they [the purchasers] would not have bought and paid their money excep pri ¢
this assurance. It is to be presumed that, relying upon this assurance, they. paid a largefch ir-
for the lots than otherwise they would have paid. Selling and conveying the lots under s‘ft an
cumstances and with such assurances, though verbal, bound Davis [the vendor] in Cq‘“z’ ic
good conscience to use and dispose of all the remaining lots, so that the assurances upon woll
Maxwell [a purchaser and one of the plaintiffs in the suit] and others had bought their lots sently
be kept or fulfilled. This equity attached to the remaining lots, so that any one subsed (we
purchasing from Davis any one or more of the remaining lots, with notice of the equity as -

m
. . . .o _sion fro
Davis and Maxwell and others, the prior purchasers, would not stand in a different situatio
Davis, but would be bound by that equity.”

W

To the same effect, Parker v. Nightingale (1863), 6 Allen (Mass.), 341 ;é;leﬂ

tan v. Nellis (1884), 97 N.Y., 285 ; Lenning v. The Ocean City Ass'n (188 ’56‘1

Stew. Eq. (N.].), 606. The mere exhibition, however, of a plan, with prOP?n a

streets and buildings marked upon it, or representing the land as laid. out lti of
particular manner, will not create a contract, in the absence of any Stlpula

Cr
affecting the course of improvements : Squire v. Campbell (1836), 1 Myl &

. . the
458. The apparent conflict between these cases is explained by difference m e |
facts involved.

" In the New York case, the facts found by the judge at sz;ht
term, and the facts admitted by the pleadings, showed that the lots were b9 4
upon the assurance or agreement of Davis that all the houses on the Plagn?
shown in the map, were to be set back eight feet from the street. In the , 8
lish case, the plan was exhibited upon the treaty for a lease. The l?aslu e
executed, contained on the margin another plan which did not extend to in°¢ ate:
that part of the property on which the injunction, if granted, would oper

In the former case, the evidence established a parol contract collateral toorlf‘
grant ; in the latter, the affidavits presented tended to vary the extent and 307 ¢

(]
. 4. . i
of the plan as embodied in the lease, and, in that respect, to alter the term™®.
the written contract.

-

erd)
The restriction on the use of the property must not amount to 2 36?:(:@
restraint of trade ; for the law will not permit any one to restrain a person d o
doing what his own interest and the public welfare require that he shoul ptS
Any deed, therefore, by which a person binds himself not to employ his t‘,’le pe
his industry or his capital, in any useful undertaking in the kingdom, woul o
void : Homer v. Ashford (1825), 3 Bing., 326; Brewer v. Marshall (1868)’, -
C. E. Green (N.].}, 537. ' o ‘ .o th
The rule as to what will constitute an illegal contract, as laid down iP e
leading case of Mitchell v. Reynolds (1711), 1 P. Wms,, 181, is that Wh‘?rc.b“,
restraint is not general, but partial, and is founded on a valuable con&"id"ra.t»l '8
it cannot be said to be an unreasonable restraint ; and

a restraint pl'e\"tel'l""ni o0
person from carrying on trade within 2 certain limit of space, though unli™' .
‘as to time, may be good, and the limit of space may b.

e

e according to the 827
of the trade : Catt v. Tourle (1869), L.R., 4 Chy. App., 654 ; Trustees, "‘“I'I'a}'t
Lynch (1877), 76 N.Y,, 340; Hodge v. Sloan (1887), 107 1d., 244 ; Wilson V- .

2
(1866), L.R., 1 Chy. App., 463 ; Luker v. Dennis (1877), L.R., 7 Chy. D= ? 7
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o ,C;hange " Character of Property.—A court of equity will not enforce a C:(\i’e:)lr
o ® character under consideration, where the complamant. has cau‘sheme
permitte 2 materja] change in the property, for the benefit of which .flfe sC e
o et iction was adopted, nor where, by reason of the altered condltlcl)‘zmon e
]‘To_perty, it would be oppressive to give effect to the covenant or lag coment
.Bihls Questjop arises in three classes of cases : first, where the cthptaill: o
efﬁlself altered the condition of the property with respect to whic e S e
v, "OVement wag devised ; second, where he has permitted breac eslt ¥ed by
‘zg‘f?t‘a‘ntors s and, third, where the condition of thir{gs has been ; ;ford )
T Tges r.efe'rable, to the acts of others. Thus in 'D'uke of em oy
(’“Stees o the British Musewm, often cited as the British Muieu oerty
irllg‘z"z‘)’ M. & K., 552, the Duke of Bedford, being the owner of :sdltl e z p:rt >
th tl,e‘neighbourhood of the British Museum, for the protection of a argl P o
N fdperty took a covenant from the person to whom he sold or le oLer
pa{t? of the P’roperty restricting them from building otherwise than in a parhich
{:r Way, He afterw;rds himself built upon a large part of' the pfopte:rt: fVOVr o
i;s originally intended not to be built upon. In refusing his apph(?a.xc;l o an
h;ﬁﬂct‘On to restrain the defendant, being the grantee of Fhe origina!
2 from building in violation of the covenant, the Court said—
i“‘: l‘f this deeq 1S permitted to be urged against what 1 must call, not the legal, !}:1::, :h: e:;‘:\:::
e e i ot v
:h‘:; e :g‘;:l::ez:: gc:::t::’el:;::: 1s: Ccl;:e::cgvhere it u?ould be strictly e:guimblehtl(:og:z:zultti-0 . 1;
sDecig(’Ss’xbl’e 10 state as the doctrine of a court of equity, that the court .vnf c:l:iry e e he
Quegy; “OVenant, ip 4y cases where the legal intention of the deed is fou f e party himeelt
<he tio 15 whether, from the altered state of the property, altered by the.acts of t Il)icable e
; S,no.t thereby voluntarily waived and abandoned all that control which was app.
s former state.”

e ‘ ; Latti-
'ﬁé}()“the Same effect are Sayres v. Collyer (1883), L.R., 24 Chy. D., 180; La
o Litermore (18,8 75 N.Y.. 174- N

| snl Where the O(:rgv(eInZnt) ,is7 framed to provide uniformity in the mode of building,
b at the

enjoyment which springs from regularity in a series of dwellings may
of 'tp:rgserved

» he who seeks to enforce the covenant must suffer n% tsntxl:htb;za;ﬁg
Othe,. ~tiPulation by other grantees as will frustrate all the ‘be':neR av ould
big Vs acer ue to the other parties to the agreement. Thus, in opetrh . s
tl&‘m& 1822), 1 T. & R,, 17, the defendant Williams had conyeyed t(}:)1 the i)f o
hé';;ii Pi,e‘?é of ground, Being part of a larger tract, convenanting forh lmds% i;l e
J&;lrs, apPOintees and assigns, that all buildings to be erected on tl 1 g,tqt Jd e
;,.\‘&nq{?f t,he.-grantee should be bailt in a certain manner. The bill state B hat
: “"-?’]/1;91 'S had ‘Cont‘xy'ac‘ted to se,il, and was about to convey to the defendgx(ljt,t Dar
Plg nPart of the land belonging to him to the west of t’,he plot lc;nvefir:i,n 0 the
h‘h;” * Withoyt rvequi,rin'gv any stipul?ti‘or}» tflhatt ‘B}ﬁ?iﬁse :::tu vémr‘;; in fom
Ray’ Ousgg } not -comforma eiov.‘: covenant, and that Bu
Esda by ,.z.ﬁl’8‘r::,0]u;:oa'le:z1 :II;: E;:md for the erection of houses not ln‘cgnfqlx'm;ty vtv;;l:
e at. It appeared by affidavits, that four years previously ano

r
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grantee of part of the tract had been permitted to build in disregard of the
striction. Lord Chancellor Eldon said—

jo
. . e . . . e uiolatt®
“ Every relaxation which the plaintiff has permitted, in allowing houses to be built in vio 1ed

of the covenant, amounts pro fanto to a dispensation of the obligation intended to be Contrquity
by it. Very little, in cases of this nature, is sufficient to show acquiescence ; and courts © ececd’
will not interfere unless the most active diligence has been exerted throughout the whole pro ic#
ing. . . In every case of this sort, the party injured is bound to make immediate apP gen
tion to the court in the first instance ; and cannot permit money to be expended by a perso™ g
though he has netice of the covenant, and then apply for an injunction. Taking all the clfr five
stances together, the permission to build contrary to the covenant, and the laying by, fou” °y in
months, before filing the bill, this 1s not a case in which a court of equity ought to interfer®
junction, but the plaintiff must be left to his remedy at law.”

So, also, Peek v. Matthews (1867), L.R., 3 Eq., 515; Gaskin v. Balls (1,81593,
'L.R., 13 Chy. D., 324 ; Eastwood v. Lever (1863), 4 DeG., J- &S, 114; Chv
Douglass (1854), 5 DeG., M. & G., 739. cov

The waiver relied upon, must be in respect of a material violation of -the of"
enant. In German v. Chapman (1877), L.R., 7 Chy. D., 271, the law 15 re
nized to be, as stated in Roper v. Williams, that—

et DY

‘If there is a general scheme for the benefit of a great number of persons, and then, °’,tl;ry’ of
permission or acquiescence, or by a long chain of things, the property has been either entlr pee®
so substantially changed, as that the whole character of the place or neighbourhOOd e 0
altered, so that the whole object for which the covenant was originally entered into, must P
sidered to be at an end, then the covenantee is not allowed to come into the court for the 1:, s pot
merely of harassing and annoying some particular man, where the court could see he 7 ina“y

.7, . . . ri
doing it bona fide, for the purpose of effecting the object for which the covenant was©
entered into.”

The Court (in German v. Chapman) then proceeded— ¢

‘0 of

* That is very different from the case we have before us, where the plaintiff says ‘ha:r;‘e,‘ L4
particular spot, far away from this place, and not interfering at all with the general 5Chu abe?
has, under particular circumstances, allowed a waiver of the covenant. I think it won es!"c
monstrous thing to say that nobody could do an act of kindness, or that any vendor ?f an, s o
who had taken covenants of this kind from several persons, could not do an act of kin 510 i“‘,
from any motive whatever, relax in any single instance any of these covenants, without e.nstsf‘w
the whole effect of the stipulations which other people had entered into with him. FO* l rou’ e
in this very case, application was made to the plaintiff for a waiver. It would be mOP%. e

. L k
suppose, if he had acceded to that application, that therefore he was, by the mere act of e yest d
to the defendants themselves, destroying the whole benefit of the covenants as to all t

the estate.” 5.

The same ruling in Western v. Macdermott (1866), L.R., 1 Eq. 499’5““"
affirmed on appeal (1866), L.R., 2 Chy. App., 72; Kent v. Sober (1851)’ !
N.S., 517. the J

Where a contingency has happened,. not within the contemplation of evised
ties, which imposes upon the property a condition frustrating the schem® o o
by them, and defeating the object of the covenant, thus rendering it5 € nforce'
ment oppressive and inequitable, a court of equity will not decree such e;In e
ment. In Trustees of Columbia College v. Thatcher (1881), 87 N.Yo 3n pa‘t
covenant was not to erect, establish or carry on in any manner, OB 2 cof
of the said lands, any stable, school-house, engine-house, tenement
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Mupit
Crect YhouSe, or any kind of manufactory, trade or business whatsoever, or

to or build, or commence to erect or build, any building or edifice with intent
breache € same, or any part thereof, for any of the purposes aforesaid. The
the Sev:r relied on by the plaintiff were that the defendant permitted the use qf
Negg al fooms in the houses upon the premises by his tenants, for the busi-
expreSsactallf)r, milliner, insurance agent, newspaper dealer, tobacconist, and two
Teache afriers. It also appeared that the general current of business had
fleyy o "“‘f* Passed the premises, and that during the pendency of the action, an
trig) . "ilroad was built with a station in front of such premises, which the
the ¥t found affected them injuriously, and rendered them less profitable for

- Pogeg pqge ot a dwelling house, but did not render their use for business pur-

tiop dispensaple, The evidence also disclosed that the station covered a por-
defenda © Street, its platform occupied half the width of the sidewalk in front of
anq th n S.Premises, and from it persons could look directly into the windows,

ble, it this, with the noise of the trains, rendered privacy and quiet impossi-
str“Ction at large depreciations in rents and frequent vacations followed the con-

. Cttheroad. Mr. Justice Danforth, speaking for the Court, said—

t

:’}:t ’ nlesign]:));vo claimed by the app?llant that there has been such an entire change in the character
) it o urhood of the premises, as to defeat the object and purpose of the agreement, and
h:th chay, € Inequitable to deprive the defendant of the privileges of conforming his property
Q:ht o eaC]te.r, so that he could use it to his grea%er advantage, and in no respect to the detri-
pe"enan ag antiff. The agreement before us recites, that the object which the parties to the
m;m neng Valm \’new was ‘.to pn:ovide for the be'tter Improvement ott the lands, and to secure thf:lr
o Ndy e, CVerue. It cert.amly is not the doctrine of court of equity to enforce, t.>y its peFullar
Qu" q Ef’fecty Comf‘act, in al.l cases, even where SpCCIﬁC.executif)n is.foumzl to pe lt.s legal inten-
Qi_mstances of. thlt gives or wnthhold§ Sl.lch decree, accordl_ng to its discretion, in view of the cir
refcll Stance € case, and the plaintiff’s prayer for relief is not answered, where, under those

Sra S, the relief he seeks would be inequitable. . . . If for any reasons, therefore, not
gy lated te defemflant, an enforcemt?nt of the covenant would defeat eithe-r of the ends con-

D of ¢ € parties, a court of equity might well refuse to interfere ; or if, in fact, the con-

'estrictioz?’l’erty by which the premises are Surrf)unded, has been so altered ‘that the terms
‘ieﬁi \ thOUgh tho the covenant are no !onger applicable to t.he existing state of things.
"‘en:d’ if Subge € contract was fair and just when made, the interference of the court‘should be
l"t Woy d im q:em events have' made pe'rformanCe by t.he defendant so onerous, th.at }ts enforce-
'eliefe Cage befgr Se great har_ds?np upon him and cause little or no beneﬁt to the plamu.ﬂ'. )
li‘he Upon th € us, the plamtnﬁ} rely upon no cll'cgl.nstances of equity, but put their claim to
t"‘ine?f by their n't and the violation of its conditions by fhe defendant. They have estab-
Q"hib-’the}' my Omplaint and proof, a clear legal cause of action. If damages have been sus-
ng ted g St in any proper action, be allowed. But, on the other hand, the defendant has
Blesgr;’"nd or :h;nge in' the conditio.n of the' adja.cent property, an.d its character for use, as le?vgs
S ave ¢ atzdltable mterferencF, if the dlsFreFIOn of the court is to be governed by the princi-
R (1N al » OF the cases which those principles have controlled.”

SQ . yye
(');7‘ the dictum above quoted from Roper v. Williams (1822), 1 T. &
].ect
Iy of. .. .
di:int’ fro, R‘Strtc.tzon.~lt must also appear, either from the terms of the agree-
‘*ndon of the € Circumstances in which it originated, or the situation and con-
Dot er Property, that the restriction was intended to benefit that property,
€ly for the personal advantage of the original covenantee: Keates v.

€ coveny
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Lyon (1869), L.R., 4 Chy.App., 218 ; Parker v. Nightingale (1863), 6 Allen (Mass')t
341 ; Peck v. Conway (1876), 119 Mass., 546; Sharp v. Ropes (1872), 110 1d. 38"’
Clark v. Martin (1865), 49 Pa., 289; Tod-Heatly v. Benham (1888), L.R- 4
Chy.D., 80. In Nottingham Patent Brick and Tile Company v. Butler (1886): 13
Q.B.D., 778, Lindley, L.]., stated the law to be as decided in Harrison V- 00
(1871), L.R., 11 Eq., 338, ““ that it is an inference of fact in each case, whe
the purchasers are bound inter se by such covenants, and that the mere fact
the vendor does not bind himself expressly to enforce the covenants whic
Fakes for the benefit of the purchasers, is not material.” It is the community"
mter.est in the beneficial restriction which necessarily requires and imports re¢!
procity of obligation. This in Renals v. Cowlishaw (1878), L.R., 9 Chy.D ﬂs’f
the former owners in fee of a residential estate and adjoining lands, sold P? °
the adjoining lands to the defendant’s predecessors in title, who e;tered int0 e
covenant to build upon the land thereby conveyed, within a certain distance
fr.om a particular road ; that the garden walls or palisades to be set up along the
sides of the said road should stand back a certain distance from the centr® 0 thf
road ; that any house to be built upon the land adjoining the road should be Oa
a certain value, and of an elevation at least equal to that of th:a house$ o f
particular road ; and that no trade or business should be carried on in 2 -O
such houses or buildings, but that the same should be used as private Lo
hous_,es only. The conveyance did not state that this covenant was for the prd
tection of the residential property, or in reference to the adjoining pieces © nd;
or make any statement or reference thereto. Other pieces of the adjoining nn'
were subsequently sold, and the conveyance to the purchaser in each cas® cofs
tained restrictive covenants similar to that abovementioned. The sam¢€ ver Ohe
afterwards sold the residential estate to the plaintiff’s predecessors in title- Tre
conveyances contained no reference to the restrictive covenants, nor was h-er9
any contract or representation that the purchasers of the residential estat€ wehe
to .have the benefit of them; there was, moreover, in the conveyanc® :369
plaintiffs, a.covenant not to build a public house or carry on offensive the
upon a particular portion of the property conveyed, thus limiting their us€ ", g
pgrchased property, but not co-extensively with those convenants first v’ng
che-Chancellor Hall dismissed a bill to restrain the defendants from e
in t:ontravention of the first mentioned covenants. In his judgment he 2/ 'nﬁ’
‘From the cases . . . it may, I thi i i W ati®
acquired land, being one of severa)ll,lot:hlgg’(:i 1('::: :::r:: b?xsilcﬂite"?(;?ed’l:ha; ?t?ey coox:le;‘t is 3::195
fied that it was the intention that each one of the several purchgsl;rs Ss’l::)u‘lecrl be bou? of
should, as against the others, have the benefit of the covenants entered into b each © e !
chasers, is entitled to the benefit of the covenant ; and that the right, that isy the beneﬁt?S"cb
covenant, enures to the e.a.ss'\gn of the first purchaser, in other words ’runs wi'th the lan ﬂ,n"
]l))l‘.\llt'c:::er. This right exists not only where the several parties execut; a mutual deed 0 "
but where a mutua) contract can be sufficiendy established. A purchaser may 8150
Dene! ¢ \ enant entered into with his vendor by another or other® y of
\c/z:e or has contracte§ with him that he shall be the assign of it, that is, have the ben
cov Z:gt. ur./cx;:d sucl; covenant need not be express, but may be collected from the trad bje
: p ase. In considering this, the expressed or otherwise apparent purposé re
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nce to its being intended to be annexed to other property, or to its being
able the covenantee more advantageously to deal with his property, is i.mportant
Whether the purchaser is the purchaser of all the land retained by his vendor
was entered into, is also important. Ifheis not,it may be important to take into
her his vendor has sold off part of the land so retained, and if he has done so,
e has so sold subject to a similar covenant ; whether the purchaser claiming the
€ Covenant hag entered into a similar covenant may not be so important.”
insert Vlce'Chancel]or, being satisfied that the restrictive covenant was not
fnaket e0r the benefit of the particular Property, but to enable the .ve.ndor's to
iS qe l_'_“‘)St of the property they retained, refused to order an injunction.
866, ang *1on was affirmed by the Court of Appeals in (1879), L.R., 11 Chy.D.,
Cag, .C'ted with emphatic approval in Spicer v. Martin (1888), L.R., 14 App.
(1860) I’6M“St” v. Hansard (1876), L.R., 4 Chy.D., 718 ; Badger v. Boardman
b ke’(IB Gray (Mass.), 559 ; Tobey v. Moore (1881), 130 Mass., 448 ; Thurston v.
©70), 32 Md., 487.  And where the Testrictions are made for the benefit
OWnepg ;OPerty’ and enure in favor of the bersons who become the respective
®Xeepy s It, the original covenantee cannot by release discharge any part of it
itle 5. 2 he still retains : Raynor v. Lyon (1887), 46 Hun. (N.Y.), 227.
S cre O.Ia“d within the tract, for the cOmmon benefit of which the easement

ed .. .. .
Testy. in a’ 1S the only other requisite to Support a prayer for an injunction to
Naty, = Violation of the covenant by any proprietor. As restrictions of this
of

iy .
Contrae 'Ntended for the mutual protection of all the prop

againsta Subnor Privity of estate is essential, and a prio

rietors, neither privity

r may have a remedy
reDreSeMati Sequent purchaser of part of the same tract, even when a parol

Tobey o0 of a uniform building plan is the sole evidence of the contract :
% Ny 0% (1881), 130 Mass., 448; Talmadge v. The East River Bank (1862),
R.I.’ 1..’ 105 Gibers v. Peteler (1868), 38 Id., 165 ; Green v. Creighton (1861), 7

ti ,
:t is bsi:;iCeSsary that the defendant purchase with full notice of the agreement.
he 8ree "8 upon him, not because he stands as assignee of the party who made
Teng  “Ment, by because he has taken the estate with notice of a valid agree-

.- Cop . . . . .
'gmo,, CCrning 1t, which he cannot €quitably refuse to perform : Whitney v
0

(1882). 80. (1858) 171 Gray (Mass.),' 359; Phenix Ins. Co., v. Continental Ins.
to DOt’ic7 "1+ 400, And slight circumstances will be
™ citeg € of the existence of the equity. Thus, in Talm
Qe i, 2DOVe, the uniformity in the position of houses
Suffy; lgthI‘hoocl, in ¢

s‘llisb:nt to put the purc
2, Y V- Andyeyq (18

construed as equiva-
adge v. The East River
erected in the imme-
onformity with a genera) building plan, was held to be
haser on inquiry and charge him with notice. Similarly,
80), 128 Mass., 336 ; Morland v. Cook (1868), L.R., 6 Eq.,
t tem.. -
::se.,n;:z l::donly to consider what will amount to a violation of an equitable
thment te the remedy which a court of equity willapply. The owner of the
o Sasen, n : 0 no act on hi§ land which interferes substantially with
Refitg . » °F With those rights which are requisite to the full enjoyment of

> PUt the utmost extent of the duty which rests on the owner of the

ity be
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servient tenement, is not to alter its condition so as to interfere with the enjq)"
ment of the easement: Gal. & What. on Ease't, 7, 339; Kirkpatrick v. Pesh’.
(1873), 9 C. E. Green (N.].), 206; Fohnston v. Hyde (1881), 6 Stew. Eq. (N'J')'
632. The extent to which the owner of the servient tenement is interdicted fr°
the exercise of acts of ownership on his lands, will depend on the naturé al
qualities of the easement: Atkins v. Bordman (1841), 2 Metc. (Mass.), 47
Where a penalty or forfeiture is annexed to the doing of the act prohibited, t
penalty does not authorize the party to do the act, and before the act is doﬂe’?
Court will restrain him by injunction, unless it appears from a fair construct’’
of the instrument that it was intended to make the stipulated sum the pric® ¢
non-performance ; but if the act is done the penalty must be paid, and tl:,
amount is unimportant : French v. Macale (1842), 2 Dru. & War., 2609 ; Colés
Stms (1854), 5 DeG. M. & G., 1; The Phanix Ins. Co. v. The Continental Ins-©".
(1882), 87 N.Y., 400; The Diamond Match Co. v. Roeber (1887), 106 Id. 473;
National Provincial Bank of England v. Marshall (1888), L.R., 40 Chy.D-s IIag
Nor is it necessary to show that any damage has been done. A covenante€ '
the right to have the actual enjoyment of the property, modo et forma, as st{P“
lated for by him. The mere fact that a breach of the covenant is intended; 1%
sufficient ground for the interference of the court by injunction : Kirkpatric ‘
Peshine (1873), g C. E. Green (N.].), 206. ¢
The usual and proper equitable remedy for a breach of a negative covenant (:,f
agreement, is an injunction. This will be awarded as of course, upon pro? .
the complainant’s right and its violation by the defendant. In some cast®
court will import a negative quality into the covenant, and enforce the rig t
injunction : Kerr’s Injunctions in Equity, 521; Newman v. Nellis (1884)’ d
N.Y., 285. Thus, in the English brewers’ leases, covenants are usually insef ¢
stipulating for the purchase from the lessor of all the beer consumed 3t ,ths
public house demised. Such rights will be protected by injunction, 3g9‘mhe
assignees with notice, even where they extend to other public houses held byt :
same lessees under other landlords: I uker v. Dennis (1877), L.R., 7 Chy.D- zzzt
Catt v. Tourle (1869), L.R., 4 Chy. App., 654. The ground of decision is, b
the grant of an exclusive right of this description, contained in a covena®”
equivalent to a negative covenant, and the cases are thus brought under
operation of the rule in Lumley v. Wagner (1852), 1 D. M. & G., 604, that w ”
ever a court of equity has not proper jurisdiction to enforce specific performaucd
it operates to bind men’s consciences, so far as they can be bound, to a trué "
literal performance of their agreements, and will not suffer them to depart Og'
their contracts at their pleasure, leaving the party with whom they have gus
Fracted to the mere chance of any daméges which a jury may give. tave
importing a negative quality into an affirmative covenant, the courts "y
assumed to enforce agreements of which specific performance could n0tgﬁd
decreed : Cooke v. Chilcott (1876), L.R., 3 Chy.D,, 694. The PfOPrietyegeﬂt

extent of this exercise of jurisdiction it is not within the scope of the pr
article to examine.

§
6
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Tem bere interference with the easement is merely Fhrea?ened, the preventativ.e
there Y by Injunction is always adequate to the exngen.c1.es of the case; but if
Recegy, . P€€N an actual interference, a mandatory injunction may become
Such Sar.y to supplement the usual remedy. The power of the court to grant
Y. g rel.mf’ though once questioned, is now admitted beyond df)ul.)t. In Rankin
Crect, “Sson (1830), 4 Sim. 13, the agreement was that no buildings should 'be
s ON the plot of ground, south of the demised premises. The complain-
deoin}mt thereon, ang afterwards the defendants bega_n to erect stable.s on the
dEfendmg land, Vice-Chancellor Shadwell awarded an injunction restraining Fhe
any *0ts, not only from continuing the projected bulld'xngs,-or commencing
O ano ¥ buildings whatever, on the plot of ground descrlbefi in the pleadings,
bee Y Part thereof, but also from permitting such part of said 'bmldmg as had
Kerr 2 read_y €rected to remain thereon. ' See notfa gl).to. R.zmkm v. Huskz.sson ;
YeStor.,. JURCction, 231. The extreme limit of this jurisdiction, however, is the
begana 10 of the property to its condition at the time the wrongful act or neglect

tive S hag been sajq, specific performance of a proper covenant to perform posi-

the i S’_ will be decreed, if the covenant is one which runs with the land, or #f

Unde, th}s filed against the original covenantor. What are proper covenants

Unge, 'S head of equitable jurisdiction is a question to be detgrmmed solely

to dise © Tules regulating the granting of that kind of relief. It is unnecessary
USS its limitations here.

COMMENTS ON CURRENT ENGLISH DECISIONS.

360, Ie ‘Ontinue the Law Reports for March comprised in 24 Q.B.D., pp. 269-
b ] P'D" PP. 25-36; 43 Chy.D., pp. 185-315; 15 App.Cas., PP. I-5I.
A .

TNn
Rs
GRHlP\INTEREST IN LAND—AGREEMENT TO RETIRE—INTEREST IN LAND—STATUTE oF Fraups

- ANg MENT EvibENCED BY DRAFT—MORE FORMAL DOCUMENT INTENDED—SPECIFIC PERFORM-
TRIGHT 10 ysE NaME oF RETIRED PARTNER.

& amy V. S””'th, 43 Chy.D., 208, was an action for the specific performance of
g gr?'ement for the retirement of two partners from a firm, in which one or
the q oints of law arise. The firm was composed of Gray, Smith & Bennett, and
dra'ft\eemem: Wwhich the action was brought to enforce was as follows: ¢ Rough
Qc”‘Sid Morandum from Gray, Smith & Bennett: This is to record that, in
stigneratlon of William Gra};, or his executors, paying H. C. Bennett, or his
the Is:' the sum of £100 on the st of January, 1890, and the sum of £100 on
f aNuary for the nine succeeding years, H, C. Bennet.t agrees to with-
be deliom the firm of Gray, Smith & Bennett.” This was sngnf:d by Benpett

forg Jere by him to the plaintiff. In the first place, the question was raised
h ek?wi‘:h, J., whether this agreement was g suﬁic.:ient me’:morandum
er‘*}lip 1 ® Statute of Frauds of the assignment of Bennett’s interest in the part-

s, That learned judge was of opinion that though a partnership in_.
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land may be proved by parol evidence, yet an agreement by one partner to assif’
his share in the land held in partnership to another must be evidenced by
sufficient memorandum within the Statute of Frauds, and that the memora? ¢
was sufficient, within the statute. Then it was urged that the memorandnm w
not conclusive, because it was apparent a more formal document was inten "
to be drawn up; but he was of opinion that all material parts of the agfe"'me

had been embodied in the *‘rough draft,” and though it might be intende’
reduce it afterwards to a more business-like shape, yet the agreement was; w
out that being done, a binding and enforcible contract. On appeal the )
point was not argued, but the Court of Appeal (Cotton, Bowen, and Fry, Ljfor
expressed their approval of Kekewich’s decision, that a writing was necessary o

the assignment of a partner’s share in partnership lands, and they also afﬁrm 28
his decision as to the memorandum being sufficient under the Statute of h ey
and enforcible, notwithstanding a more formal document was intended- e
also decided the further question, that as there was no agreement to 9.3513'n p
good-will, Gray had no right to use Bennett’s name by carrying on the busi? d
in the name of the old firm. The point as to the agreement being a con¢ v
one is neatly put by Cotton, L.]., thus: “They did not intend to leave t0 t
solicitors whether they should make an agreement, but only how the agreé

they had made should be carried out.”

EXECUTION OF POWER—GENERAL BEQUEST—WILLS AcT, s. 27—(R.S.0., c. 109, S 29)-

Phillips v. Cayley, 43 Chy.D., 222, is a decision of the Court of Appeal wh
sets at rest a point which has been the subject of conflicting decisions ! oW
courts below. North, J., In ve Marsh, 38 Chy.D., 630, having taken oné v" v
and Kay, J., in Charles v. Burke, not reported and Chitty, J., in Robins the
Burke, 41 Chy.D., 417, and Kekewich, J., in the present case, having take? that
other, the Court of Appeal (Cotton, Bowen, and Fry, L.J].) affirme Ach
taken by the majority of the judges in the courts below. Under the wills t0
s. 27 (R.S.0,, c. 109, s. 29), a general bequest in a will is to be construé 20
include any personal estate which the testator may have power to atppolnt ef
manner he may think proper, and shall operate as an execution of such po pes
unless a contrary intention appears by the will; and the question was, whe
a general bequest in a will would, under the statute, be an execution of 3P,
which imposed a condition on the mode of its execution by will, which con™" pe
was not complied with by the will in question. In this particular cas will»
condition imposed by the settlement was, that the power, if exercised
must expressly refer to the power, and the will in question contained no eel"g
ence to the power. Under these circumstances the Court of Appeal af sn"t

with Kekewich, J., held that the statute did not apply, and that the will
an execution of the power.

ich
the

SHIP—MARITIME LIEN—TOWAGE. 85

In Westrup v. Great Yarmouth S.C. Co., 43 Chy.D., 241, a questlo 1K
raised which one would have thought would, in a great maritime P2 atio”
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England, have long since been placed beyond the region of controversy, and that
Was, wh

A ghs ether there is any maritime lien for ordinary towage services rendered to

dir, Proqt is somewhat surprising to find that there appears to be. hardly any

sere?t thority on the point. Kay, J., determined that there is no lien for such
Vices,

Wy
LL\DEVISE~C0NT
POSstan'v.

I." e Frogt . Frost v. Frost, 43°Chy.D., 246, is a case upon the construct1f>n of
free}ll“’ Tade by the testator in 1870, and who died the same year, by ;VthLl a
deatho ., “State was limited to trustees for his daughter E. for life, and ’%ter ht?r
lifg, * "to the use of any husband whom she may hereafter marry forf hfs
dau’ 2 after the death of the survivor of them, to the use of the children of 1151
the ., > 35 she should appoint, and in default of appointment, to the use o ha
hus[,c lldren of the daughter who should be living at the .dc_eath ot he}' and her
th]da » OT should have previously died leaving issue then llv.mg; but in cashe no
Prey;'Sdaughter should be living at the death of such survivor, or should have
g lous!y died leaving issue then living, then to the use of such of th.e testators
leay; IS other daughters as should be then living, or sh01'11d have p.rev1ously d.led
The 8 issue then living, in equal shares. The will contained a re51duar¥ devise.
digq Gaughter E. was a spinster at the testator’s death: bu‘t in 1872 married, and
thyy t or'_‘ly afterwards without issue. Her husband died in 1888. Kay, J., held

5 A
INGENT REMAINDER-—PERPETUITY—REMOTENESS— POSSIBILITY UPON

Voiq ¢ limitationg subsequent to the life estate to the daughter’s husband were
. or

Govig, ' MOteness, and that on his death the estate passed under the .resid;x;gy
nq t;. € Points out that the estate to the trustees was only for the life ob ({
g th COnsequently on her death the subsequent limitations to the husban
Dse in femainder were limitations of a legal estate. That the daughter
the ), .3V€ married a person unborn when the‘testator died, and tha.t, therefor;e,
®Raj ltation over to the children of the marriage would offend against the rule
tlnge pe!‘petuities, and that the devise over could not b_e suppo%‘tsad as a con-
- FeMainder because it offended against the rule which prohibits lm.utlng a
POssib'lf Y Upon Possibility. The double possibility in this case bemgt th’e
de&th "Ity of the daughter marrying a person unborn at the date of the testator's
*ond, Secondly, her having issue by such person.
Wy

"BT or TESTATOR—LEGACY TO CRED[TOR—DIRECTION TO PAY DEBTS ONLY—SATISFACTION.

h*'1d te Point 1y, r¢ Huish : Bradshaw v. Huish, 43 Chy.D., 260, which Kay, J.,

legaco Scide Wwas, whether a debt due by a testator haq been sa.tisf?ed by ;
8ivenh Nder the following circumstances: The testatrix in her lifetime ha
ey ° hephew, to whom she was not % loco parentss, a bond for £1,000, pay-
ity o thin 15 Mmonths after her death to him, if living, or to his representatives
Yag b OUld be dead leaving issue him surviving, but not otherwise. . The .bond
o thgelven O his marriage and was, with the knowledge of the testatrix, assigned
fUstees of hig marriage settlement. By her will she made various gifts
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to her nephew, including a legacy of £3,000 to him absolutely. A Codlcg
directed ‘““all just and lawful debts” to be paid at once. Kay, J., under t:e
circumstances, held that the bond was not satisfied by the legacy, and that !
direction to pay debts had the same effect as a direction to pay debts af‘t
legacies, and the distinction drawn by Edmunds v. Low, 3 K. & J., 318, wa$ n?
a sound one. The rule that a direction to pay debts, or debts and legaCies’ {
sufficient to prevent a legacy to a creditor from being deemed a satisfactio?
the debt, seems anyway a somewhat artificial one.

5/
RESTRICTIVE COVENANT-—~BUILDING SCHEME ON SALE OF ESTATE—IMPLIED COVENANT BY VENDOR
INJUNCTION.

. . f
McKenzie v. Childers, 43 Chy.D., 273, was an action to restrain the owners.‘;l

an estate which had been laid out under a building scheme, and part of W ]ifl
had been sold to the plaintiffs, or their predecessors in title, subject to cert?
restrictive covenants as to building and use of the property, from selling of
restidue of the estate without such restrictions. The defendants h2 ne
given any express covenant not to sell otherwise than in accordance wit tit
building scheme, but the deeds which they gave to the plaintiffs recited tha
was intended to be a part of all future contracts for sale of the other lots that ’
purchasers should be subject to the same restrictions. The defendants, fin ne
some of the lots which remained on their hands were unsaleable unde® in
restrictions which had been imposed on the plaintiffs and their predecessors 45
title, were now attempting to sell them free from such restrictions; an ..t wrl’
held by Kay, J., that the recital in the deed was not a mere expression of inte 5.
tion which the plaintiffs were at liberty to change, but that it amounted, Oﬂt
covenant not to permit the unsold portions to be used in a manner inconst® 40
with the conditions of the building scheme under which the plaintiffs
bought, and the injunction was therefore granted as prayed.

5
. TAT
PRACTICE—JUDGMENT IN DEFAULT OF DEFENCE-—RELIEF ASKED BEYOND WHAT IS CLAIMED N ®

MENT OF CLAIM.

e
Faithful v. Woodley, 43 Chy.D., 287, is an illustration of the rule of pfactlcﬂv
that on the hearing of a cause, in default of defence, the Court will not gra? '0;1
relief beyond what is asked by the statement of claim. In this case the 2
was for foreclosure, and the statement claimed that a specified amount was "~ 4
but asked that an account might be taken. The defendant did not appe’’ e’
on the motion for judgment the plaintiff asked for a personal order for?

diate payment of the amount claimed to be due, but this was refused.

e

1L
- )

MARRIAGE SETTLEMENT—WIFE’S AFTER ACQUIRED PROPERTY—COVENANT BY HUSBAND TO sE

WIFE’'S REVERSIONARY INTEREST—FUND FALLING INTO POSSESSION AFTER WIFE'S DE"T’Lﬁ, 4

; : . . . e
Fisher v. Shwley, 43 Chy.D., 290, 1s a de(;1s|on' of ‘Stirling, J.’ as to the if6'5

’ : . . M :
of a husband’s covenant, contained in a marriage settlement, to settle his ’aﬂt

future property. Thfa settlex'nent was made in 1841, and contained 2 cov a0y
by the husband that if the wife, or he in her right, should become entitled
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or Property whatever, the same should be settle.d on the trusts dOfi;l:Zrzztttlfn
Mep, t the date of the marriage the wife was entitled to a veste b of
an “nascertained share of a fund in reversion, expectant upon t e d " the
£rain pergone The wife died in 1852, leaving her husband e
ling in question came into possession in 1888, the husband being stil ltVl'nid to
>3 helg that the covenant extended to the fund, and was not res :cu b it
Pl'()pe,.ty falling in during the coverture, where the husband survives, tho g
Youlq e S0 restricted where the wife survives,

NTS— UDICATA.
RUSTEE\BREACH OF TRUST—PREVIOUS ADMINISTRATION ACTION—INFANTS—RES J

rmay . Worman 43 Chy.D., 296, was an action brought against tru]stiif(—’;»
alleging a breach of t;ust and claiming relief. The breach of trust comp ah‘ N
of y, € purchase of an equity of redemption in certain property, upon wi 1cs
Par’t of the trust funds were invested upon a second mortgage. Aprevno:t
Actiop °r administration had been brought by other beneficiaries of tbe truhc;
Who also cdmplaine d of the same breach of trust, and the prese'nt plaintiffs, v:ier
:ere 0 infants, were served with the judgment in that action, and by or d
bad . erty to atter,ld the proceedings. That suit was ultimately comprOmlei
eff)re Y report had been made, and a petition was presented to the Cou.rt. °
M-nch € Present plaintiffs were respondents, praying inter alia that a pértmﬁn
mlg.ht € made ot}? the trust property, and that the sum of £2,500, which the
ﬁ:ﬂlnti In that action had agreed to accept as her share in the trust proﬁerte)g_
brert be raised ang paid to her, and the proceedings stayed. Thfe o
neeaches of trust were not referred to in this petition, th_ough all the E}C SdantS
nocte frewith were disclosed in the previous proceedings. Lhe ie enmade
as: “Ontendeq that the purchase of the equity of redemptlont h?:;:ggwi(:ﬁna view
to :'"l »1n the best judgment of the trustees, the best course to

i i f saving it from
a greaI:Ctmg the estate from loss, and which had had the effect of saving

Pr I loss, wag not a breach of trust, and even if it were, t‘he plaintnffs' wel:e
ec! rom com laining of it by reason of the compromise effected in the

p;eVIOUS ac p

0

tion to which they were parties; but Kekewich, J., held the purcfh:ls:
ty of redemption was a breach of trust, becaus?, by the terms o e
Whay ., © tTustees had no power to invest the trust funds in that way, no ma
at eir motive ip doing so may have been; and further, that thflz former
dig 4S merely 5 compromise of the claim of the plaintiff in that acttlo;lt, ar;;i
ot €Stopp the Present plaintiffs from complaining of the same breach of trust.

€ equj
¢ q

: ONT.
AWARD By renbiNG TIME FOR MOVING TO SET ASIDE AWARD—ORD. LXIV., R. 7 (
RULE 485)

iy € POint of Practice decided by Kekewich, J., In re Oliver & Scott’s Arbitra-
h"‘S’% Chy, *» 310, was, that under Ord. Ixiv., r, 7 (Ont. Rule 485), the court
ti ﬂo‘w Power tq extend the time for moving against an award, although the
°'d:rhmited by 9 & 10 Wm. II1,, c. 15, s. 2, as enlarged by r. 14 of the same

* May have expired
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ACTION ON FOREIGN JUDGMENT.

: .
Turning now to the appeal cases, we find in Noniron v. Freman, 15 APP'(iaa;
1, the House of Lords have affirmed the decision of the Court of AppeaV

128
Chy.D., 344 (noted ante vol. 24, p- 203), that an action will not lie on a forelf
judgment which is not final and conclusive.

VENDOR AND PURCHASER—CONDITIONS 0F SALE—RIGHT To RESCIND CONTRACT.

1€
In Wolcott v. Peggie, 15 App.Cas., 42, which was an appeal from the Supl’e:e
Court of Victoria, the Privy Council held, where a sale of land had been mbl&
subject to a condition that the vendor might annul the sale on his being un? the '
or unwilling, to remove any objection to the title, and it appeared thf‘t o
purchasers had conditionally offered to give time for the removal of an objec 0
which they had taken, and that the vendor, on good faith, objected to the ;i)ga’
posed conditions, and was thereupon threatened by the purchasers Wifh l.ltaﬂd
tion ; that under these circumstances the vendor was entitled to rescind; ific
the judgment of the court below dismissing the action, which was for SP¢° 28

performance of the contract, after the vendor had given notice of rescission
therefore affirmed.

| Correspondence.

‘To the Editor of THE CANADA LAW JOURNAL:

at
DEArR Sir,—1I like your last number much, and I was pleased to Seei'tEO’
you had taken that very singular article from Pump Court about ¥ 0
graphed signatures, where the judges say that the subject is one upon whic®
two men could differ—and yet they all differ, the one from the other- of
“ glorious uncertainty ”” stands out in bold relief—and what a nice a’:‘lol]-nte .
costs might have been incurred if two rich litigants had been the parties lnt to
ested! It has often struck me that the great facility of appeal from cmllrsiﬂ
court, and the possibility, or even probability, of one winning his.case and Oca e
it ultimately, amounts almost to a denial of justice. Especially is this tbe ight
when we consider that, after having been encouraged to believe that he 19 rﬁrsf
by judge after judge, a suitor of moderate means may be ruined by his et
success, and through reliance on the judges appointed, and well paid, by GO“;d to
ment to decide his case. I would suggest that the Government be compe siof
pay the costs incurred by the mistake or negligence of the judges whose deClt ike
were reversed on appeal to the court of last resort. The judges might n° ionﬁl
it, but it would certainly make them-more careful. If [ employ a Professed to
man,'and by his wantjof skill or diligence about the work which he is employa i
do I suffer damage, he must indemnify me. Iemployed him relying on the m athy
“cuique in arte sua perito credendum est,” and he turns out not to be suffic’®.

. . ; S’
peritus.  The public who pay the judges do so believing them to be peri*’
Where is the fallacy?
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tell\f: have the new Banking Act at last. 1 hope you w1]1 prpcure a.copy’ and
80og baWhat you think of it. I, for my part, do not quite l}ke the idea of the
issue n § guaranteeing the notes of the weaker ones, who might be te'm.pted to
Officia)j,, ; 1S provision—but, nous verrons. There, I have sinned by writing you
Sleyy Y In French (to you, a champion of Equal Rights!). Pardonnez, Mon-
lagt n Yy the way, do you exchange with the Canada Francais Review ? The
Vig, Umber contains a statement of the amount of Peter’s Pence for last year,
30111’8. 00,000, which, at one soul for each penny, would make sixty‘ million
to gy goodly number to make into good Presbyterians, or Methodists, not
Supep: .h“rChm,en. I wish we could so manage it. The Review is under the
OLS’OT‘ of the Professors of Laval, and is well written. . . _
among n‘:"" femember that in a little book I printed for private c1rcglat10n only
abg ce y frlel?ds, and of which I gaye you a copy, I made the follo‘wmg remarks
encztam violations of the Act of 1887, amending that respecting the Inde-
ViSionS of Parliament: * Many members have since resigned under its pro-
abgy, * 20d almost all of them have been re-elected. The Act says nothing
Opep aproﬁts (if any) obtained by the \{iolation of the law, leaving the question
have’a S @ matter of conscience, on which honourable members could scarcely
1y doubt. Hamlet’s uncle had a very strong opinion on the point :—
“*“Then I'll look up,—-
My fault is past—But oh, what form of prayer
Can serve my turn :—Forgive me my foul murder,—
That cannot be, since still I am possessed
Of those effects for which I did the murder,
My Crown, mine own ambition, and my Queen:—
May one be pardoned and retain the offence?’
I shoulq 1: _ — Hamlet, Act 3, sec: 3"
e 4 o uld like to know how far you thll’.lk the cases referred to in tl.le said note
Ouge fon_f' now under the consideration of the Election Committee of our
foup %t Commons, and what in that case, if the alleged offence should be
Profyy 0 have been committed, would be the effect of such finding as regards
¢ offenders made by such offence.

» 27th March, 1890. ‘W.
% ?

j?“rnale Publish with pleasure the foregoing letter from an old subscriber to this

¥‘°&ti and an esteemed contributor to its columns. It was not written for pub-

o maki’ ut we think it may be of interest to our readers. We spare no pains

tha oung the JourNAL useful and interesting to our patrons, and we are pleased .

Our " Number for March 17 is approved by so competent a critic and judge as
AWa correspondent, laudatus a laudato.—Ep. C.L.J.]
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Reviews and Notices of Books,

The Lawyers’ Periodical Statutory Record. By A. H. F. Lgrroy. Toront?’
Rowsell & Hutchison.

The object of this useful compilation is to show the supplementary amendlfﬁ,
and repealing enactments since the last Revised Statutes of Canada and v
Ontario. It should have a place in the library of every practitioner, as we b2
found it most useful in saving time in referring to recent legislation.

The Western Law Times. Vol. I.

f
In 1885 The Manitoba Law Journal ceased publication, much to the regret_:
the profession in Manitoba. The Western Law Times, the first number of Wh!
has just been published, takes its place. The objects of its editors 3“; {0
discuss questions of interest to the Bar of Manitoba and of the West, an o
digest the current decisions. The first number, excellently printed on g,%es
paper, contains the salutatory and an interesting article on Law Schools, best s
notes and comments and reports of legal decisions. If it keeps up the Pfomes,
of its first number, it will prove to be one of the most valuable of our exchang

. . . el
We extend to it a hearty welcome, and wish it a generous support and €V
success.

——/

——r —

Notes on Exchanges and Legal Scrap Book.

e
STATUTE-BARRED MORTGAGE DEepts.— We cite from the Law 3‘0W”“l t::y
following article on the construction of sec. 8 of the English Real PrOPeur
Limitation Act (1874), corresponding with sec. 23 of R.S.0., ¢c. r11. The 6067’
of Appeal, in Allan v. McTavish, 2 A.R., 278, and Boice v. O’Loan, 3 AR+ ! of
differ from the result arrived at in Sutton v. Sutton; and in the later Cas]is .
McMahon v. Spencer, 13 A.R., 430, intimate that Sutton v. Sutton and the Su.t is
quent English decisions will not be followed. Though all would agree th?tl to
well that there should be some limit to the period within which it is p055‘ble t
disturb the possessor of property, it may appear to many that the law is Somewon
arbitrary in the various periods which it has fixed, and that the consequen,t co
fusion is wholly unnecessary. Be that as it may, the Legislature in its W15 gire
has ordained that the subject of the QRar of actions by lapse of time should red g
some research, and we propose in this article to discuss by the light of mo
decisions the limitations of actions for the recovery of mortgage debts. The 10°
Property Limitation Act, 1874,s5.8 (R.S.0.,c. 111,s. 23), provides, in effect, that P of
ceedings shall not be taken to recover any sum of money secured by mOftgagjity,
otherwise charged upon or payable out of any land or rent, at law or in €d

€
Re#)
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t Withip twelve years after a present right to receive the same shall have
accr“ed to some person capable of giving a discharge for or release of the same,
(Mless Meanwhile some part of the principal or interest shall have Peen .p.ald, or
ome acknowledgment of the right thereto shall have been givep in wrxtmgfby
2 Persop liable, or his agent, to the person entitled thereto or his agent. A t;alr
kny Part Payment or acknowledgment the twelve years start afresh. In tllxe well-
t: R cage of Sutton v. Sutton, 1L.R. 22 Chy.D., 511, it was unsuccessfully c;)]n;
thnd d hat this limitation only applied to the remedy against the land, and t a1
h ecOvenant to pay was not barred till twenty years. The C‘ourt. of Appe;,

° SVer, helq that the right to the mortgage debt was v'vholly extinguished. This
wh quickly followed by-the case of mezside' v. Fling, LR 22 Chy.D., t5t79,
as ire the plaintiff sought to distinguish. his claim from tbat in Sutton v.hSu t;]n,
facte ad a collateral bond. Lord Justice (then Mr. Justice) Fry held t a;(t the
dify th the covenant was on a separate piece of parchment could‘ma e no
enderence, and decided that his action on the bond was l?arred. A d:'mng surfety
on avoureq In ve Powers, L.R,, 30 Chy.D., 291, to aymd Payment in an action
inta °nd, conditioned to be void if the mortgagor paid the principal moneydar:)d
its:l}e in aCcordance with the covenants in the mortgage. The mortgagf] he ;
Mag as not barred, but it was contended on behalf of the surety that, as he ha
Qollle O payment and given no acknowledgment for twelve years, no mon;-‘:]y
. d be fecovered on his bornd. The Court of Appeal decided against the
debet,' ord Justice Bowen said: ‘‘An action against the mortgagor fgr the
a bt 'S an action to recover money which is charged onland. But an action on
Qee? given by another person to guarantee payment of that de.bt. 1s not a pro-
Ten, g Against the same person, nor to recover the same sum; it 1s an actf?n ;o
e 'FV, r amages from a third person because the mortgagor does not pay. hn
"‘<)rtmby * Alison v, Frisby, L.R., 43 Chy.D.3 .106’ the surety vxlf]als a pa:}rt{_:rn:gdtt;a
Pay és’age deed, and he and the mortgagor jointly and severally coven

Rag Principal and interest. The claim was not barred against the mort-.
or

Tepre.. ot @S the surety had made no payment himself, it was contended by his
I‘eSeht

Teligg atives that the right of action was dead against his‘ estate. They also
tl‘act °n the Mercantile Law Amendment Act, which prov1d_es. thi‘{t no co-czn-
Wm 'Or co-debtor shall lose the benefit of the Stat.ute. of Lm.ntatxons (3 and 4
Qont. ' G425, 3) by reason of payment of any pru‘lclpal. or interest by a co-
"iSiQra ' Or co-debtor. There is not any such saving w1t§ regard to the. pro-
afnons of the Act of 37 & 38 Vict,, c. 57. There was a difference of opinion
fot 185t the judges as to whether the said section 8 apphed to a surety at all '(l)r
Lo;d ™ Justice Kay and Lord Justice.BOWen thinking t'hat it did not, while
iy, Ustice Cotton thought that it did, and Lord Justnqe Fry .expres'secii no
menton ° the point. Their lordships were, however, unanimous in thell.' judg-
keep that’ if that section did apply, payment by the mortgagor was suﬁicxent~ to
l‘efEr‘ ® debt alive against the surety. It may be observed that thi sectloz
“Dons Ctonly to 5 mortgage properly so-called, but also to money ‘“‘charge
°F Payaple out of any land or rent.” Ina recent case the Master of the
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Rolls in Ireland has decided that the principle of Sutton v. Sutton applies t© 2

annuity charged upon real and personal estate, though that case was declded
under different sections (Re Nugent’s Trusts, 19 Law J. Rep. Ir. 140). Mr. JUStice
Kay held, In re Stephens: Warburton v. Stephens, L.R., 43 Chy.D., 39, that wher®
a testator charged his debts on his real estate, a debt incurred between six @ d
twelve years before a summons was taken out to adjudicate on it, though barr®
as against the personal estate was alive as against the realty. Lewin V. “ilsom
L.R., 11 App. Cas., 639, is a decision of the Privy Council on the right of 2 morf’
gagee to foreclosure, and Lord Hobhouse, in delivering the judgment of the”
lordships, said: ‘In this case their lordships think it sufficient to say that pay’
ments made by a person who under the terms of the contract is entitled t0 make
a tender, and from whom the mortgagee is bound to accept a tender, of mone}’
for the defeasance or redemption of the mortgage, are payments which . )
give a new starting-point for the lapse of time.” Itispresumed that that decisf"n
would apply by analogy to any payment made under section 8 of the Limitatlo
Act (R.S.0., c. 111, s 23), so that if money were advanced to A., and bot A;
and B. entered into covenants to pay, payments by B. would keep the et_)s
alive. Where a man mortgaged a reversionary interest in personalty to hle
father, but paid no interest and gave no acknowledgment, and the father m d
another son his executor and residuary legatee, and the reversion did not
till nearly thirty years after the date of the mortgage, Mr. Justice Kay hel
the executor had a perfect right to retain the property in payment of the M v
gage debt, and that no Statute of Liniitations applied (Re Hancock : Hmwock '
Berry, 57 Law J. Rep., Chy., 793).”

LIEN FOR MONEYS ADVANCED To KEEP UP Lire PoLiciks.—TWwO fecer;,
cases, Re Earl of Winchelsea’s Policy Trusts, L.R., 39 Chy.D., 168, beforé "y
Justice North, and Strutt v. Tippett, before the Court of Appeal ,on ]anuary 30‘.f‘;
show how dangerous it is for a stranger to advance moneys for keeping up 2 llis
policy in the expectation of obtaining « lien thereon for his advance, unless it y-
made upon the request (express or implied) of the beneficial owner of the pohcfd

In ve Leslie, Lesle v. French, L.R., 23 Chy.D,, 552, in a judgment of out
Justice Fry (written after he had been appointed a Lord Justice of Appe?” P y
which Mr. Justice Pearson adopted as his own), it is said, page 500° “Inf‘;
opinion a lien may be created upon the moneys secured by a’ policy by Paymeo
of premiums in the following cases: First, by contract with a beneﬁciél oW l'o{
the' policy; secondly, by reason of the right of trustees to an indemnity 0
their trust property for money expended by them in its preservation; thirdly’ ot
subrogation to this right of trustees of some person who may at their €% g
have ad\{anced money for the preservation of the property; fourthly, by ¥ ihe’
of Fhe right vested in mortgagees or other persons havin’g a charge UP” e
policy to add to their charge any moneys which have been paid by them P
serve the property.” In The Earl of Winchelsea’s Policy Trusts, L.R., 39
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;\72’ 'Mr. Justice North observed: “The principles enunciated by L.ord Justice
R ¢ Leslie were in substance adopted by the Court of Appeal in F f’l"k’ V.
Co Sc?ttish Imperial Insurance Company, L.R., 34 Ch)’.-D-: 234, and I thmkt g]le '
sol re Intended ¢, lay down exhaustively all the cases in which a Ize?rsc?n not A 3
o e €neficial owner of a policy, who pays a premium in respect of it, is en it e”
2 liey Upon the proceeds of the policy for the amount which he has paid.
Ut in Strutt v, Tippett, although the Court held that the stranger who had there
Palf1 Premiymg had no’t any lien (a decision which seems to have .been founded
;na.ln_ly °n a special agreement), it would seem that Lord Justice Lmdley was of
nI;mon that the list of cases in Re Leslic in which a lien could be obtained was
.necessarily exhaustive. ' o I
Namgy Earl of Winchelsea’s Case policies on his life (and apparently in his

Tesery, (‘;’ere assigned by way of mortgage, the equity of redemption being
e

oth to the ear], A term in real estate was vested in trustees in trust, among
on or Matters, out of the income, to keep down the interest and the premiums
the Policjes,

The earl became bunkrupt, and some time afterwards 41ed.
the th lle, the rents being insufficient to pr(?v'ide for payment of a iremllllm,
fromrustee of the term had advanced the requisite amount to save t et pf)t }llcy
of Apse. ¢ did not appear that this cdvance was mace at the requ}fs either
made "fortgagees or of the trustee in bankruptcy (it is not stated whelt er 1(ti V:ﬁs
applie Wl_th the knowledge of the latter). 'The trustee of the term <l:.a1.me e
Whic]:atlon of a fund in Court, representing the balance of the ?0 icy m;)n;?]/s
pl’em‘ remained after Satisfying the mortgage, towards. rfgpa) ment Od le
in Relu . Mr. Justice North held that the case was not within the second ru e;‘
the DolljeSlze. The trustee of the term had “no trust and no duty m.trles(i)fcttl;)
fung Y moneys.”  Anq the trustee in bankruptcy was declared entitled to the

mp, “ould Séem that notice of an intended payment of a premium mxghtl‘be
in rant, a5 in West v. Reid, 2 Hare, 249, where, the mortgage of a policy
of thge “Ontesteq by the assignees in bankruptcy of the mortgagor, the solicitors
% b, o OftRagees offered to pay a premium then coming due, if authorized to do
in fa € assignees ; they, however, declined to interfere. ‘The premlum; were,
Morte, Paid by the mortgagees till the life dropped, and it was held t at the
sdpaiggee.s » though not entitled to the policy itself, had a lien for the premiums
the Cac, With interest, Lord Justice Cotton (L.R., 34 th,D., 244), referrmg. to
the | > thinkg ““it might well be held that there were circumstances from Wh{ch
llltim:v Would imply request or a contract to pay these premiums if the' policy
p“yfne N ,}: turned oyt ¢, belong to the assignees and not to the party making the
the owy..’ 20d Lord Justice Bowen observes (p. 249): ‘.‘ Wherever you find th?t
ler of the Property saved knew of the service being performed, you wil]

the iro ask Yourself (and the question will become one of fac't) w.hether under al]
repaynf Mstanceg there was either what the law call; an implied contract f?r
€ht or 5 contract which would give rise to a lien.” Lord jus?nce ,Fr‘?" in

"%+ 23 Chy.D., 561, refers to the law relating to ““confusion:” *If I
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pour my gold into your heap, or put my silver into your melting-pot, or turf .rns)’
corn into that in your granary, I have no right to an account or any relief aga? 2
you; " but in Colwill v. Reeves, 2 Campbell, 576, Lord Ellenborough assigns as
reason, because ‘“it is impossible to distinguish what was mine from what w a
yours;” but such a reason seems inapplicable to a premium, where the amous)’
must be known. And according to 2 Blackstone, 405 (Kerr’s ed., vol. ii., P 3?_5
““if the mixture be by consent, both proprietors have, according to the Eng l've
as well as the civil law, an interest in common in proportion to their respect!
shares.” o
As Lord Justice Cotton observes, L.R., 3¢ Chy.D., 241, a man who doc’
work upon a house without request gets no lien on the house for the work done:
But in that case the house remains in existence, and to give such a lien woul
to allow the stranger ‘““to improve the owner out of his property.” AstO
policy, however, unless the premium is paid, the policy drops, and it would ‘f‘ee
to be on this ground that claims for ““salvage” have been urged. It is s&! s"
be contrary to natural equity that one person should gain by another man’s lojm
(L.R., 23 Chy.D., 562), and possibly the maxim, “Qui sentit commoduin sen :
debet ¢t onus” may give one reason why the question of lien has so often bdeer‘
mooted. Lord Justice Fry, L.R., 34 Chv.D., 254 (like Vice-Chancellor Kin R
sley in Aylwin v. Witty, 30 Law J.Rep,Chy., 860), doubts whether the ter® >
vage can with propriety be applied to cases of this description. At all evfnts’ h
person entitled to an interest in an equity of redemption cannot claim a lien ;
payment of premiums as against his mortgagee (Falcke v. The Scottish ImPe.' a
Insurance Company, L.R., 34 Chy.D., 243), for “it would be strange indeed lrg
mortgagor, expending money on the mortgaged property, could establish a cha ¢
in respect of that expenditure in priority to the mortgage”—compare
Lord Vaux, 6 D.M.G., 638.—Law Fournal.

Baron Alderson had a very profound dislike to scientific witnesses, eSPfacl‘;lz
those of the medical profession, called upon to give an opinion upon the evide
they had heard in court, and he rarely failed in proposing some question tot
which eventually proved a floorer. pad

At the end of a very long examination of a celebrated medical man, Wh©
been called upon to establish the incompetency of a deceased testator to ™2 "\,
will, the witness unfortunately said that he believed *“ all persons were subj€c
temporary fits of insanity.”

it
‘““And when they are in them,” asked the judge, “ are they aware of the
state ? " 48y’
‘“Certainly not, my lord,” was the reply; ““they believe all they do aP
even if nonsensical, to be perfectly right and proper.” ¢ha?
“Good Lord!” exclaimed Alderson, ‘“then here have I taken no 1€S5 _ f
thirteen pages of notes of your evidence, and, after all, you may be in 2

temporary insanity, talking nonsense, and believing it to be true! n__The
Bag. '

o
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"“0°§2:K- Court Non-Jury Sittings, except in

. Rag, - Good Frig

[} 8y N ‘_c&n&d ay.

T uohn. ..,gmm“s?}:%zve‘red 1499

 p Younty  Coyyt, Sittings for motions begin.
“em...co‘,‘;’é"%&te Court Sittings.
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F1
ST
DIvision COURT, COUNTY
ONTARIO.

Ry,
NRy
¥ THE BOARD oF EDUCATION OF

n THE TowN oF WHITBY.

‘ch ey

«‘Ict\R Contract of hiring—High School
e 226, 5. 47.

8 Hoza, ung
3
oo o:tthe contract of hiring, and the circum-
below, that the plaintiff was not entitled

ordin .
h, € to the manner provided for in the
Obteryan A% R8.0,, ¢, 208, 5, 47,

o
On.n. 88 to the construction and meaning of

In [Whitby, Jan 25.
Mage the Month
dida‘eagpllcation t
the e :r the Mathematical Mastership of
,'9"1‘ o Ndanty Collegiate Institute. On the
c°'hm“niculy’ 1886, the defendants’ secretary
r‘?ds . ated to the plaintiff a letter which
. a .
form, ;‘oﬁlmmed by the Board of Education to
ll:°§ition that yoy have been appointed to the
ag“le Inggj athematical Master of the Col-
n"‘lm, Sub‘_t“te here, at a salary of $1,000 per
N “T thieCt to the following conditions :—
a::e month’s B°a"d_ of Education shall retain
lyd the teac}falary inarrears. That the Board
\v,,te inate t:" Mmay at their option respective-
g o th ¢ engagement by giving notice in
g, € other of them, at least three cal-
Previously, so as to terminate on
°f a calendar month. Duties to
3oth August, 1886.”

of July, 1886, the plaintiff
othe defendants as a can-

] Moy,
:;9 lagy d:hs
'hmen 4

Ce

Thereupon, the plaintiff entered upon his
duties as master on the 1st Sept., 1886, and
continued to act in that capacity until the
15th Oct., 1888, when the engagement was
terminated by mutual consent, both parties
waiving notice.

Nothing was said by either party, regarding
arrears of salary, and the plaintiff received from
the defendants all thathe was entitled to, on
the basis of monthly payments, at the rate of
$1,000 a year.

The plaintiff made claim for a further sum,
over what he had already received, and the de-
fendants, by resolution, refused to entertain his
claim. On the r1th June, 1889, he commenced
this action.

The particulars read thus:

To balance of salary for the year 1886, $66.67

‘ balance of salary for the year 1888,  14.15
‘“ interest of $80.82 for 6 months at 6, 2.40
Total, $83.22

The following is an abstract of the plaintiff’s
evidence. “ There were 205 teaching days, in
in 1886, of these I taught 88; I make no claim
for that year. In 1888 I ceased teaching here,
on the 11th October, atnoon. In 1886, I taught
82 days, out of 205 teaching days. [ was paid
for 4 calendar months in that year; for this year
I claim ff of $1,000. I taught 160} days in
1888.”

Cross-examined :—1 have received 2 years
pay in full and one month’s pay, in addition,
and credits for $13.35 on my taxes, and am
chargeable with 8oc. for telegrams. [ abandon
any claim for 1888 (query, 1886?). The total
amount I have received is $2096.68 and the
8oc. for telegrams.

DARTNELL, J]J.-—The questions raised for ad-
judication here are :—

I. What, independent of the High Schools
Act, is the true construction of the agreement
between the parties?

2. Is the contract in any way controlled,
affected or subject to the provisions of the High
Schools Act, R.S.0., chap. 226, sec. 47 ?

3. In either case, has the plaintiff been paid
in full, and, if not, how much is he entitled to?

My interpretation of the contract is that it
was a hiring for an indefinite period, salary
payable and vesting monthly {subject to one
month’s draw-back), at the rate of $1,000 a year,
determinable by either party, on giving 3
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months’ notice, as required by the letter f ap-
pointment.

Upon this construction of the contract, and
without regard to the other question raised, I
think the plaintiff has been fully paid.

Section 47 of the High School Act, R.S.0.
chap. 226, enacts :—

*“ Every master or assistant of a High School '

shall be entitled to be paid his salary for the

authorized holidays occurring during the period °

of his engagement with the trustees, and in
case his engagement extends three months, or
over, he shall then be paid in the proportion
which the number of days during which he
has taught bears to the whole number of teach-
ing days in the year. ‘

The word “ then” [ take to mean “in that
case.”

S.154 of the Public Schools Act (R.S.0.,c. 223)

provides that :—
- “Every qualified teacher of a public school,
employed for any period not less than three
months, shall be entitled to be paid his salary
in the proportion which the number of teaching
days during which he has taught in the calen-
dar year bears to the whole number of teaching
days in such year.”

The words in italics are added in the last re-
vision and are not to be found in the former
Act ; the words “months end over” now read
‘““months o7 over.” If the altered phrases have
made any change in purport or effect, the
former Act must govern, for the contract in
question was made before the new revision
came into effect (see 50 Vict,, c. 2,s-s. Jof 5. 9.)
The Interpretation Act, s. 15, enacts that “year”
shall mean a “calendar year.”

The plaintiff contends that “year” means
the year commencing 1st January and ending
31st day of December.

I can give it here no such construction, |
take it, a year can or does commence from any
particular date or event.. The municipal year
and the fiscal year commence at dates other
than January 1st, yet are measured as calendar
years. . ,

It is-to be noted that the verbiage of the two
clauses differ. If, as is asserted, it was meant to
ensure a teacher payment for the holidays, it is
remarkable that one clause expressly provides

~for this, while the other is silent on the point.

The plaintiff says he is paid in full for the

year 1887."- He claimed a balance, according

to his mode. of computation, but fin fot
been credited with an order for his t?xe:xtin’
1888, he chooses to apply that order 1B
guishment of this balance, and bases h1 e'd!lc
claim upon the amount he contends t0 ™ .y
him, calculated upon the proportionaté ';l; )

of teaching days he taught in the year 1°™"

1 have come to the conclusion that th® pot
visions of the statute, as then in forc® ™" ,d
apply to the particular contract'llerem" thef
that the plaintiff is precluded by this 37
circumstances from recovering.

The plaintifts construction is ¥ 0
plausible, and may be considered the €
strengthened by the alteration made bY . e
vision. The defendants admitted th?; 4t
provision was there for some purpos€ * = ,4-
meet some case, but no suggestion w
vanced as to its purpose or intent. 25 it

My own interpretation of the clausé diff
formerly stood, and I offer it with gre?

t reme])’

dence, is a paraphrase in these words certdl”
“When a teacher is engaged for any ¢hre¢
fixed period, extending three or beyo™ .3

months, and if, for any reason, and with¢ ;of
new engagement, he serves for any pum ‘f‘,xed
teaching days after the expiring of su¢ entaﬁ
period, he shall be paid for such supple™ day?
services according to the proportion suc e tbt?l,
during which he so taught bears t0 ¢y ¢
number of teaching days in the C“"’jel?s clear

If this interpretation be correct, 11 . pis
that the plaintiffs case does not Co‘mered;tb‘
its scope,and may be almost consid®™
converse of it.

Further, I think the claim is not: 4 up?
equitable one. If the Board had rehié ‘,,o_ul,d

T
ot. even”

. . e W
the strict terms of his engagements hso e
have lost the honorable promotion he 2> ol
and obtained and also its increas€ they

r: ¥
ments. They had to consider wheth€ woﬂ

. : Ny
| had to put up with the partial disorg®' ™ d

of a ‘school consequent upon 2 © poin’
masters, or retain the services of a disap e'rvp,‘{-t'
and perhaps soured and discontented tS ‘{nwl“i,
Itis to be remarked that we have?’ 1 a
own words. that at the time of the Sewt:‘ﬂﬂﬁ
the connection “ nothing was said about. T
of pay.”” No such claim was then “?ad%imw
defendants thought they were payipB gl
full, and if such demand ‘had been :m?n ﬂ;ﬂ@ﬂt
it might materially have, modified f.‘?ﬁ'.r""éj;.»;w’
They had no opportunity of: consident?" ‘

;iing he had
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¢ e N
thejr miade until after the plaintiff had left l mate and immediate cause of his disability. A
phr“sb “ Ze a0d in the words of the common medical witness said he considered the plain-
a ° Y mj ad got tbe whip hand of them.”  tiffs condition attributable to a copsxderable
" af; nd the plaintiffs claim was entirely | extent to his advanced years, he being about

ith . "tho X

Vith Costg U8ht, and his action is dismissed | seventy,

th U"der the #eld, that total disability to work for a living
¢ Minjg, terms of the statute, in order that | was what was intended to be insured against,

:;:y judgm::tofEdUCation may consider whether | and disability from old age was not e)fcluded,
fre form, 'S Properly appealable, I withhold | and the evidence shewed that the plaintiff came
o thig a ntry of judgment for thirty days | within the terms of the certificate. The arrange-
[NOT ate. Inent made by the plaintift with his son after

i(;’“‘"’uniCaf;dc"py of the above judgment was | the certificate was issued could have no effect
hoo Teplieq N to the Minister of Education, | upon the prior contract of insurance.
Dr: t{l’ it a at as at present advised, he did Elgin Meyers for the plaintiff.
Thsslon o oprfaIable, but reserved a final ex- Watson, Q.C., for the defendants.
¢ Plajng; PInion unti] the plaintiff appealed.
: 'd ot appeal.] Divl Ct.] [March 8.

e LLAMB 2. YOUNG.

EaP i : T . e
‘ ly NOteS Of aﬂadlﬂﬂ CaSGS. Bankruptcy and z’molwnc_y—lm'wlwnt a’e&{or~—
v, Mortgage to creditor — Action by assignee
uUnder R.S.0., c. 124, to set aside— Notice or
knowledge of insolvency.
Held, following Joknson v. Hope, 17 A.R.,

that an assignee for the benefit of creditors,
under R.S.0., c. 124, suing to set aside as void

M,
£ covrr oF JUDICATURE
FOR ONTARIO.

—

Hl
CH CourT oF JUSTICE.

—

Quee ). . a mortgage of real estate made by his assignor
b SRS BenC}t Duvision. when in insolvent circumstances, to a creditor,
‘D"'_'l Ct) _ must, in order to succeed, establish that the
Obpg » [March 8. | creditor knew at the time he took the mortgage
. CANADIAN MUTUAL AID Asso- | that the mortgagor was insolvent and unable to
%"’“nc CIATION, pay his .ebts in full.
of i, ~L1sg .. : Mactkilcan, Q.C., and Mewburn for plaintiff.
5!{ " lotay dz{:;{,r?vmmf or payment in case Clute, Q.C.’ ?or the defendant.
’I‘%\E'Uz'denc iy "—Construction of provi ’
e,
g, © Plaingg Divl Ct. [March 8.
'-"au::q e’Wh:.) "as a farmer, had his life | IN Re Iigrpy AND THE LocaL BOARD oOF
Proy .\ the b, clendants, and there was a HE/LTH OF SOUTH PLANTAGENET.

‘he--d'“g' ap(’.'cy Or certificate of insurance .
halflnsure ) t]n. case Of_“ total disabi“ty” of Munlfﬁ'ﬁ / [0¢0ratl’0m—1’ub[i¢' Health Aft,

ty, Of (he, '® Insurers would pay him one- R.S.0., ¢ 205, s 49—Payment for services of

N:imyeal.'s :‘:::)lmt of‘ the insurance. About ;jysiaam—judgmmt .against local board of
ty i lﬁf%n“ eﬁ.'ectmg the insurance, the alth as a fo‘rpor:atzon—-Orde; upon irea-
‘in‘,!#? If an é’ed his farm to his son, reserving surer of municipality—Mandamus.
‘he,,d 1 oy € Certain benefits, but con- |  Section 49 of the Public Health Act, R.S.0.,
g *aaf“r, Whe:p On the farm for about a year | C. 205, provides that “The treasurer of the
Iy ath.'?a. - 1¢ was attacked by bronchitis municipality shall forthwith upon  demand pay
W“‘:ﬁ Ction ¢ ' out of any moneys of the municipality in his
..miii,t'i'"‘uh 'eo r€cover one-half the amount | hands the amount of any order given by the
"%‘}ffﬂ' » the evidence shewed that the | members of the local board, or any two of them,

o HH 28 oy A °
: dﬁ‘a;i: fiom, otia?’!y disabled, permanently and | for services performed under their direction by
e from w g manual labour, and that the | virtue of this Act.” ’ '
Ich he suffered were the proxi- A physician recovered judgment in a Divi-
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sion Court against a township local board of
health, sued as a corporation, tor services per-
formed in a small-pox epidemic.

It appeared that the physician had been ap-
nointed medical health officer of the munici-
pality by the council, but that before suing the
the board he had brought an action against the
municipal corporation for his services, in which
he failed.

Upon motion by the physician for a man-
damus under s. 49 to compel the members of
the board to sign an order upon the treasurer
of the municipality for the amount of the judg-
ment recovered ;

Held, that, although it might be difficult to
conclude that a board of health is constituted
a corporation by the Act, yet the judgment of
the Division Court practically decided that this
board might be sued as such, and, not being in
any way impeached, it could not be treated as
a nullity. As there appeared to be no other
remedy, the applicant was entitled to the man-
damus.

Shepley for W. J. Derby.

Aylesworth for members of local board of
health.

Divl C't.] [March 8.
REID 7. COLEMAN.

Partnership — Dissolution — Want of public
notice— Credit given lo firm after dissolution
—No previous dealings with firm— Liability
of retiring pariner.

The plaintiffs received from their traveller an
order for goods from the firm of C. Bros,, hotel-
keepers. Before they delivered the goods they
became aware by means of a mercantile agency
that a partnership had existed under the name
of C. Bros., and that S. L. C. was one of the
of the members of it, and they were at the same
time informed that the partnership still existed.
They shipped and charged the goods and also
goods subsequently ordered to C. Bros. Asa
matter of fact, however, the partnership did not
exist at the time the first order was given, S. L.
C. having retired from the business, and the
plaintifis had had no dealings with the firm
while it was in existence. No public notice was
given of the dissolution; S. L. C. continued to
live at the hotel except when he was absent on
his own business; the lamp with the name of C.
Bros. continued at the door; the liquor license

| of his business if W. would lend hiﬂ;ollo"'“‘

g P
in the name of C. Bros. continued '© :::diﬂ"
the bar-room; the letter-paper with the ham:l"t
“C. Bros., proprietors,” continued to >
to customers. (3 fir®

Held, that where a known membe’ os jve?
retires from it, and credit is afterwar 10
to the firm by a person who bas cngre’
previous dealings with it, but has pecome® ot
as one of the public, that it existed: an ‘.etiri“g
become aware of his retirement, th¢ ~:J1“.'Is
member of the firm is liable, unles® cotice o
that he has given reasonable pub}’c n w85 pot
his retirement; and, as such “oncel for‘he
given here, S. L. C. was liable, not 0 ot/
goods first ordered, but for those subs baviﬂ‘
ordered, no notice of the retireme?
ever been given.

C. Millar for plaintiffs. jema™

J. M. Clark for defendant, S. L- Co

[Muf"b b

Div'l C't.] .
GgAﬂA .
MENDELSSOHN P1aN0 CO. 7 i¥

< ati0"
Partnership—Agreement for P m.;}:;[n)’ d
profits — Construction of — Relatt
parties—Joint business—Debtor 4" o0

f
The plaintiffs sued G.and W. for t;;cpo ,’od
goods sold to the firm of P. w. G- swh“
the principal question in the action ‘”’. e’y
W. was an actual partner in the ﬁrm'stcnﬁ‘b
dence failing to show that he was 3% (50 g
partner, and as such liable to third .pe 0 8% .
Held, that the true test to be applt® 510 d"cor
tain whether a partnership existed wausine”’ w
mine whether there was a joint bn pusi®
whether the parties were carrying (;,el"
as principals and agents for each oth® s
G. and W. did not intend to creat d
ship between them. G. was Ca"ymgs ad')lo‘
ness in the name of P. W. G. & fjo--? vl‘”t’,k
in pianos and organs, and, being ‘id pot &
money, applied to W. for a loan; l_’e w
W. to become his partner, nor di
it, but G. proposed to give W-

The money was advanced and th®
ceipt was given by G.:—

P 8 T();ronto, 13th Februa”;,oo

“Received from W. the sum © deﬂl
used for carrying on the business ‘: n 1005
pianos and organs, in return for ¥ of the’
agree to give the said W. on¢ hal have
of said business, after all expense®
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1311 .
be Charclu«dmg the sum of $10 a week, which is to
Ontinye " S wagesto G., this arrangement to
0 by Cont'ml] the first day of January, 1889, and
The saj !nued thereafter if desired by Mr. W.
™ th Store Feserving a claim upon instruments
s : ™ to the value of $500, and he can
8ivig o: Y time demand the said sum upon
aK’eetnente ™month’s notice, in which case this
LA d Would be at an end.”
G_"and_ onet: subsequent advance of $500 to
Biven for ® 14th. April, 1888, a receipt was
Meng to Such advance containing an agree-
3th p, Pay, “over and above the agreement of
Cent, r TUary, interest at the rate of eight per
Thig , -Phum.”
“ Tecei .
BW. ¢ Pt was at the request of W. signed
firm %, P. W, G., sole partner of said

, Telg

:]at the th::- these documents did not establish
:d or t}:ﬂess was the joint business of G.
halg or At they were carrying it on as prin-
i GStabl?R}: Nts for each other; but that they
or 5, SC thét the true relation was that of
0 ¢ ’°d,"°r, and W. was therefore not
R g ¢ Plaintiffs,

Coatyy, FHe for plaintiffs.

%tk for defendant West.

[March 14.

SPraT
Trugy T 2. WILSON.

¥ a;
to in a"d trustees_ Inves
Liahiygy’ & Will—Dapo
e,yc‘,”ce Y f truste, s for

tment of moneys left
sit in savings bank—
o legal interest—Acqui-
C"Jls, Statutory guardian of infants—

W,

er

Ay o om

4 the iscroneys are left by will to be invested
Sregion < on of

\ 50 give the executor or trustee, the
"intt an acCOrdin cannot be exercised other-
n vestn ng t(? law, and does nof war-
ent in personal securities or

eld, ot Sanctioned by the court. And

p .
a::te san €xecutor and trustee who de-
by > S0 left in trust for infants at three

o g i hootrc:::;-r Per cent.interest in a.sav.ings
;mr‘) Xposegrm- to his duty ; and his failure
Qentfst for the hini to pay the legal rate of
Money, although he acted inno-
atug, Ones")_'; and the acquiescence of
i e:ﬁzuar'dnan of the infants not being

t did not relieve him.

o .
' that the defendant was not en-

titled to costs out of the fund, but that he should
be relieved from paying costs.

Bicknell for the plaintiffs.

H. H. Robertson for the defendant.

Chancery Division.

ROBERTSON, J.]
BLACKLEY 7. KENNY e¢f al.

[Feb. 19.

Mortgage to secure future a\dvance.r— Voluntary
conveyance—Subsequent advances— Renewal
notes—Land held in suretyship—Giving lime
—Release— A ssignment for benefit of creditors
—Trustee representing estate—Proof of judg-
ment in Court of Appeal— Evidence.

A. being indebted to a firm of which B. was
a member, in January, 1883, gave him a mort-
gage as trustee for the firm to secure his indebt-
edness and all future advances. In September,
1884, A., with the advice and concurrence of
B., conveyed the mortgaged property to his
wife, subject to the mortgage, which he cove-
nanted to pay off, the mortgage debt being then
represented by ten promissory notes. As the
notes respectively became due they were retired
by B.’s firm fromethe bank where they had been
discounted, payments were made thereon by
A., further goods were supplied to him, renewals
taken for the balances due, and the old notes
were cancelled and given up to A. until the
whole ten were thus disposed of. The wife was
not consulted about this course of business, nor
were any remedies reserved against her.

Held, that this was not payment of the
original notes by A., but that as the wife was a
surety in respect of the land for the due pay-
ment of the notes existing at the time of the
conveyance to her, the land in her hands was
discharged and released.

Held, also, following Blackley v. Kenny, 16
AR, 522, that B. could not charge against the
land any advances made after notice of convey-
ance to the wife.

Plaintiff set up that, in another action of F.
as assignee and T. B. & Co. as judgment cred-
itors against these defendants (16 A.R., 276),
the conveyance to the wife had been held fraud-
ulent and void as against creditors, and that, ,
although his firm’s security might be gone under
the mortgage, they had proved their claim as
creditors, and were entitled to participate: pro
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rata with the other creditors in the proceeds of
the sale of the land.

Held, that as the conveyance was made with
the advice and co-operation of the plaintiff, by
his conduct he agreed to this alienation of the
assets, and must be considered to have con-
sented to take satisfaction out of the property
which remained.

Held, also, that although Con. Rule 309 pro-
vides for trustees suing and being sued as

representing the property or estate of which
p g property

they are trustees, the Court of Appeal having
held that F. had no Jocus standi, he could not
be considered as representing the parties who
were beneficially interested, and all the claims
allowed to F. as assignee for creditors must be
disallowed.

Held, also, that the judgment in /. v. X (16
AR, 276), or 7. B. & Co.v. K., as it was after
F. was struck out, was not evidence in this
action.

Semble, a certified copy of the certificate of
the Registrar of the Court of Appeal as to the
result of an appeal is not proper evidence of
the judgment in the Court of Appeal.

A. C. Galt for the defendart Kenny who
appealed.

Walter Macdonald for the plaintiff.

George Kerr, jr., for Ferguson, the assignee.

ROBERTSON, J.] [March 19.

RE CHAPMAN AND THE CORPORATION OF THE
City OoF LONDON, AND
RE CHAPMAN AND THE WATER COMMIS-
SIONERS FOR THE CITY OF LONDON AND
THE CORPORATION OF THE CITY
OF LONDON.

Justices of the peace—R.S.C., c. 174, ss 8o and
140—" Person” in R.S.C., c. 1, 5. 7, s-5. 22-
Prohibition.

‘The law has not been altered in any way by 32
& 33 Vict,, c. 29, s. 28 (R.S.C,, c. 174, s. 140), s0
as to give Justices of the Peace jurisdiction in
any matter which they did not have prior to
the passing of that statute.

The word “ person” in R.S.C,, c. 1, s. 7, s-s.
22, includes any corporation to whom the con-
text can apply according to the law of that part
of Camada to which such context extends; but
as Justices of the Peace never had jurisdiction
by the criminal procedure to hear charges of a
criminal nature preferred against corporations,

. in
ration® =

1ing

such word does not include corp®
cases where a Justice of the Peace is atter
to exercise such a jurisdiction. |2 cor

A Justice of the Peace cannot colT.‘Pi bodY”
poration to appear before him, thel eed
cannot be taken into custody, he cannot P i
ex parte, nor can he commit or detain ped’
custody, nor can he bind them over t0 aPo be
and answer to an indictment; that being * l;tof
has no jurisdiction to bind over the pros'endict'
or person who intends to present the'
ment.

A writ of prohibition can issue to 2 J
the Peace to prohibit him from €x€
jurmdiction which he does not pOSSeS.S'

J. B. Clarke, Q.C., for the applicatio?

Hutchinson contra.

f
ustice ®

rcisiﬂg

ROBERTSON, ].]
ANDERSON 7. HANNA.
Statute of Limitations— Lands——Heirs

Tenant by the courtesy— Redemption] uts
—Mortgage-- Power of sale. n. ¢

T
Held, that the Statute of Limitation® Leﬂin
spect to the recovery of lands does not of ¢
to run against heirs-at-law during the I cight of
tenant by the courtesy, even though th® rve ber
the latter to recover the lands may M
come barred by the statute. . ﬂstﬂ”'
Proper judgment where, in such C'rcmo e
ces, the heirs-at-law take proceeding® of the
demption of the lands during the life
tenant for life. )
Wigle v. Merrick, 8 C.P., 307, and 2
christ and Island, 11 O.R., 537, fonowed'in
J. H. Ferguson and O’ Brian for the P12
Reeve, Q.C., and Mills for the defe?
Hanna and Kerr.
Ross for the defendant Fitch and the
Canada Loan and Savings Company:

e
(-1a?
al ol

1.
ch
Divl Ct.] [M2*
LEESON 7..THE BOARD OF L‘CENSP;
MISSIONERS OF THE COUNTY ©
DUFFERIN ef al. it o
. - 701
License commissioners— Mandamus— N
action--R.S.0., ¢. 194.

Held (affirming FALCONBRIDGE, J')’.S
mandamus to compel the defendants '
license to the plaintiff would not be
where the retiring commissioners ha
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P]ete

‘d the: . .
reVlSe ir f."-mCthl'lS, and their acts were !
a)l’ their successors,
%, a), . ..
Sary ,Oreo, t!l&t a notice of action is neces-
2 bog, of l{lctlon brought for damages against
R.S.O_, c "Cense Commissioners acting under
Moy, 94-
A ~
' Q.C,, for the plaintiff.
»

Dela
m,
¢, Q.C., for the defendant.

Practice.

ROSE, J]
[Dec. 6th, 1889. !
Draggy BRookE ». Brown.

s
I’Iz'e«t’;x trustees— Pyoyisions of will—.m-
e g ﬁjr“_' of trustees— Reasonable building
. The pla; .“ﬁ‘ Performance of agreement for.
Elg the N "nt‘ffs were trustees under a will hold-
teq_ueathgdl. “state in the property devised and
dhe" ¢ idrm lrust to maintain themselves and
tore" Upop :hn, With remainder over to the chil-
q a ute] ¢ death of themselves, with power
ufie any Y convey the property and to ex-
ma{'{’\der_ child from participating in the re-
elqd
:‘a‘te a’n"r’:; the plaintiffs had implied power to
" agy, mesonable leases. The plaintiffs made
Yeu, M o p:: for 5 building lease to the de-
d;rs’ With 5 t°f§hf3 trust estate for twenty-one
pr:h ant 5, pt:""smn for compensation‘to 'the
tha"ements ande end of the term for his im-
n tth pla’int‘ﬁ".the draft lease settled provided
fl)ry for g,y .18 should at the end of the term
a further tlmpro"emems or renew the leasc
Helg th €rm of twenty-one years.
€ Provisions of the agreement
€asonable, and bound the trust
1€ per or: the plaintiffs were entitled to
At ance,

M"’so,, Wilson for plaintiffs.

Starg, o¢ Were

By Or defendapt,
Cop oV
ONMEE L,C;\}] [March 8.
. ORTH AMEKICAN CONTRACTING
Sts_ o, CoMpany.
Aray,
[ee‘%em- ‘0~ Counsel Sees— Witness fees—
U poh g ta.l‘atz'on'
Sogey ppea]s f )
tay Wi . Tom taxation of costs, the

fog, ‘38 Offic Interfere with the discretion of the

N

a 3
‘ribu,tiand thi Sto the guantum or quoties of
tntc

Sr . .
on o anou]e Covers any question of dis-
Ues or tment of charges among differ-

fanches of 4 case.

Where costs were awarded to the plaintiffs
upon a postponement of the trial, and the case
was not tried till after the taxation of such costs
was closed, but it appeared upon appeal from
the taxation that some of the witnesses allowed
for were not called when the case was actually
tried, the taxation was re-opened upon payment

| of costs, and the taxing officer was directed to

reconsider the allowance of witness fees.
C. /. Holman for plaintiffs.
Aylesworth for the defendants.

C. I Divl Ct.] [March 8.
LINK 7. BUSH.

Costs—Set-off—Claim and counter-claim separ-
e and distinct— Rule 1204.

The plaintiff recovered judgment against the
defendant, with costs, upon a claim for the value
of goods sold under a distress for rent, of which
the defendant, the landlord, himself became
purchaser; and the defendant recovered judg-
ment against the plaintiff with costs upon a
counter-claim for rent and damages to the de-
mised premises. The judgment did not direct
any set-off, and, the plaintiff’s solicitors having
asserted a lien upon the judgment for costs
against the defendant, the taxing officer refused
to allow a set-off of the costs awarded to plain-
tiff and defendant respectively.

Held, that the claim and counter-claim were
separate, and sit distinct, and the judgments
must be treated as judgments in separate
actions; and Rule 1204 did not apply to enable
the taxing officer to deduct or set off costs.

Under the circumstances of this case the
Court (RosE, ]., dissenting) deprived the plain-
tiff, who was finally successful upon the appeals
as to costs, of the costs of the appeals.

M. &. Cameron for plaintiff.

W. H. Blake for defendants.

FERGUSON, ].] [March z21.
ST. CROIX 2. MCLACHLIN.

Arrest—Order for, sipned by judge instead o)
clerk,

Con. Rule 544 provides that all orders made
by a Judge of the High Court in Chambers
shall be signed by the Clerk in Chambers.

Held, that an order for the arrest of the
defendant signed by the judge who made it,
and not by the clerk, was not properly issued.
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FERGUSON, ]., was also of opinion, upon the
evidence, that the defendant was not about to
quit Ontario with intent to defraud, and, acting
upon both grounds, discharged the defendant
from custody. )

E. D. Armour for defendanrt.

Wm. Macdonald for plaintiff.

Bovp, C.] [April 1.

IN RE BRONSON AND CANADA ATLANTIC R.
Ww. Co.

Costs— Expropriation of land by railway com-
pany- * Costs incidental to the arbitration.”

In expropriation cases the costs should be
taxed liberally in favor of the proprietor; but
where the statutes mention *costs” only, and
not “full costs,” costs as between solicitor and
client are not intended.

And where a railway company, in expropria-
ting land under the Dominion Railway Act,
agreed to pay the land-owners “all costs inci-
dental to the arbitration” had to fix the com-
pensation to be paid ; '

{{eld, that the words did not extend to costs
as between solicitor and client, nor to costs pre-
liminary to the arbitration.

Arnoldi, Q. C., for land-owners.

Shepley for Railway Co.

Appointments to Office.

COUNTY JUDGE.
Leeds.

Herbert Stone Mclionald, of Brockville,
Judge of the County Court of the United Coun-
ties of Leeds and Grenville, to be a member of
the Board of County Judges constituted under
R.S.0, c. 51, s. 298, vice James Daniell, Esq.,
Judge of the County Court of the United Coun-
ties of Prescott and Russell, deceased.

POLICE MAGISTRATE.
Perth.

ar
Joseph Egbert Terhune, of Listowel, Bthﬂ
rister, to be Police Magistrate in and for
Town of Listowel, without salary.

ASSOCIATE CORONERS.
Essex.

ed
George McKenzie, of Essex, Doctor of lftbe
icine, to be an Associate Coroner in and 0
County of Essex.

Wentworth.
inér

James Ross, of Dundas, Doctor of Med! Clh
to be an Associate Coroner within and fof 1fol'd
County of Wentworth, vice Allan Ho
Walker, M.D., removed from the County-

District of Algoma.

r O

John Carruthers, of Little Current, Doct lthlﬂ

Medicine, to be an Associate Corone’ ., of

and for the Provisional Judicial Distr!
Algoma,

D1visioN COURT BAILIFFS:

Kent.

Alexander Cuthbert, of Dresden, t0 be B
of the Third Division Court of the Co¥
Kent, vice John Gillespie, resigned-

Welland.

Elias Augustine, of Humbersto?® v
Bailiff of the Sixth Division Courty
County of Welland, vice A.dnlphus B"’y
ceased.

pe
th¢
., ¢

vIT¥
COMMISSIONER FOR TAKING AFFIDA a“

nﬂ
Howard Rumney, of 17 and 18 BaS'

Street, London, England, Solicitors © )
Commissioner for taking Affidavits wit
for.the City of London, England, 2"
where, for use in the Courts of Ontario

in ’“d
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