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K I N G’s

MOST EXCELLENT MAJESTY.

May it pleafe your Majefty,

X7 HEREAS your Majefty was
pleafed, by your order in council

of the 14th of June, 1771, todire@ #har
Jeveral reports and papers relative to the
lows ‘and courts of judicature of Quebec,
-and ‘the prefent defective mode of govern-
ment in that province, fhould be referred to
your Majefly’s advocate, attorney, and foli-
citor-general to confider the fame; to take to
our affifiance other perfons, as we fball think
Jity jfor the purpofe of giving informations,
and to prepare a general plan of civil and
) B criminal
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criminal law jfor the fuid province: and'
by a farther order, dated 31ft Julyy 1772,
reciting the former order, your Majefty
wias pleafed to dire&®, that the advocare;.
attorney, and folizitor-general fhould make
a fepariate report thereupon to your Majefly
in councily with all ‘convenient fpeed. T
moft humble and dutiful obedience to-
your Majefty’s commands, I have the ho~
nour to report, that I have perufed and
confidered- attentively the papers referred,
and have obtained feveral very ufefiil in-
formations. ‘

Tt is with the utmoft diffidence ¥ now’
venture to lay before your Majefty in.
couricil the refult of the refleions which:
have arifen in my mind upen this fubje@ ¢
perplexed as it is,. and fo very extenfive,
both. in. its matter and in its confequences;
to your Majefty, and your government, it
would be full of danger to lay down any
opinions (not only of what the law is, at
large, but what the law ought to bej

S ' which.
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which is the great queftion referred) too
pofitively, in.relation to a countty, fo, tex
mote from home, and to a p60p1e, their
laws, and cuftoms, with, which ypup{Ma.
jefty’s fubjects here are folittle acquainted;
I cannot, therefore, offer thefe thqqghta
otherwife than merely problematma\lly;
and as in deliberation, with fubmiffi 10n, to
fupermr w1fd0m, and I fhall readily ac-a_
cede to any better reafonings which may
be fet forth in any other report of the law
fervants of yourMajefly, and in ‘whicb',wa
" might unite:

It is obfervable, that the feveral reports
hitherto made and referred to us, do not
‘agree in opinionj but fo far as they do,
not oppofe each other in matter of f28, fo.
far we mdy venture to try to frame fome
fort of opinion on the ground of thofe,
falts which are laid beforé us.

Notw1thﬁandmo' that there ever has -
been, among men of reﬂe&mn, a great va-
" B2 riéty
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rlety of fentiments upon the fubje& of ge~
neral legiflation, and that fuch fubje&s
require the life of a Plato or a Montefquieu
to difcufs,. and the experience of ages to
confirm them, it feems to be nearly cer-
tain, upon the ordinary experience of
mankind (an obfervation very mneceflary
and applicable to the progreffive flate of
Canada) that wants make manners, and
that manners make laws, intérpret and
controul them in every age and in every
government: on the. other hand, . that
laws, in a certain degree, can change the
manners of a people, is not to be doubted;
becaufe their manners alter with the in-
creafe and circulation of property, on
which the laws have a vifible influences
that in a flate of fociety, whete the numbers
are féw, the wants fimple, and the property
free from the'intricacies of commerce, the
laws of that fociety alfo are fewand fimple.
"The government of a peoplein fuch a flatere-
prefents the government of a privatefamily..
It is therefore impoffible to form a general

code
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eode of civiland criminal law for ary péo~
ple, without its being fubje& to change in
the progrefs of civil fociety ; nor can it be
effe&ive without its being adapted tc the
immediate wants of the people, and not
inconfiftent with the tone of their man-
ners: but it is clearly the intereft of the
governing power, for its own prefervation,
to watch every change of circumftances,
to follow expediencies as they arife, and to
model its laws according to the pofition of
the fubje&®, and the views of that leading
policy which is the wifdom of ftates, and
the fpirit of legiflation, '

- Father Charlevoix *, in {peaking of the
adminiftration of juftice in - Canada, in
16613, bewails zhe time when arbitrations
aere nolonger decifive, diftated by good fenfe
and .the laws of nature; that it was a fin=
gular reflection, and humbling for mapkind,.
that the precautions which a wife and great

* Lib, viii, p. 370, 371,
B 3 prince



[ 6]
prmce z‘boztg/if pr‘bjiﬁ‘ ‘to take fo 5%{/6
fhzud, anid ej?aél /b jufbice, by a viéw code  for
z‘/’ze .c‘aiony, wpere the encreaf of the one snd
the weakening of the other. The truth is;

the colony was. changed and the laws
followed

-In fotming the preliminary propofi-
tions, M- deliberationy to ferve as a bafis of
a code of laws for the province of Canada,
1t muft be taken for ‘granted, as a firfk and
glear pofitigsi, that the great and fudden
change of the-politicaland relative éir¢ur=
ﬁaﬁaés of the cwhtr‘y of Canada makes
@eﬁévy“ Feis not an ideal m’mf ity which
Yiriedti; nor the hope of astaining any per=
Section ahich may exift in fpeculation only,
Biit it is a necefBtyin fa&. The liws and
people of Canada are already changed's
1ibr éan a previous queftion* be fuppofed
%" the pokmal expedxency After the Te=

F}Rﬁpbn of the a.gtorg;gy-,general.:,
prefentations
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prefentations of the board of trade in the
ﬁrongeﬁ terms, the reports of the govemor,
chief juftice, attorney-general.of the pro~
~ince,and correfpondence with the fecretary

«of flate, annexedl in the papers refeired ;
:and after your Majefty’s order in council
‘hath declared the neceflity of a new fyﬁem,
by fetting forth, that #he prefent mode of
govermment in the province is defeflive,
and commanding your Majefly's - law for-
wants zoprepare a general code of lawy for the
SJame, .and to call upon ail. perfons we may
think fit for information ; fuch an ample
reference precludes allbrevity and referve,
and lays your Majelty’s taw fervants, in
ny conception, under an indifgerl;fx:me
-obligatien, however painful, to enter:into
every pofiible conﬁderafion upon :3 Iargé
. pra/‘g‘b,e&‘ hgfore your Mq;e/{y,, that'_ycur‘Mag-
Jefty, in your great wildom, may weigh
apon the moft extenfive informations the
grounds of jome prohable fy&em. ~This
latitude is the more neceflary, becaufe, if
B4 hafty
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 hafty and ill dzgeﬂed regulations-{hoyld be
adopted, uponany miftaken notions of men.
and things, -the evils already felt by youg

Ma_]eﬁ:y°s government will increafe beyond
the power of a remedy.

The relative pofition of the coleny in
its aCual and pofiible viéws, being well
confidered, and all facs being well ftat-
ed and eftablifhed, the reafonings will
eafily follow

To know what Cariada wants, it is very
proper:to confider the relation in Whigh 1t
once ftood to France, and the relation in

“which it now ftands with - refpe& to
~@reat Britain, This colony, was fettIed
“with-views of policy and commerce, by a
‘miffion of Jefuits only, upon pretence of
r(—‘hgmn, and fupported in oppofition to
“the eatly claims of the Britith crown, as it
'Was natural to a - military government,
uponr military principles. On_a view of
the civil'eftablifhment of this colony in its

infancy



infancy #nd progrefs, thch appears from
perufal of the lFrencfl cominiffions: *‘*, no-
.thmg can be more ﬁmplé, or fOrmed Wxth
greater latitude than the’ generzﬁ and ink
.definite powers granted to.the Frex}ch offic
cers, to whom it was entriffed. :The
whole government; in its ongmal ﬁate,ﬁ
{feems to have beenleft “to- the 1nﬁuence
which military: for¢e T haé over the bcdxes,
and which a fyftem of rehgxon, dazz.hng
in its ceremomes, and operatmg forczbly
"on the imagination, has naturally over the
minds of men §, whofe employments ard,
wants leave little time for refleCtion.. The
‘common law or cuftom of Paris, was to’
‘be their rule, by the edict ’of Lewis XIV.

* Vide Creation du confeil fouverain de Qutex
‘hec, 1663

+ Hiftoire ph:lofophxque et pohtnq.ue des eta-
bliffemens et du commerce des Européens dzns 1es
deux Indes, tom. vi. p. 142. .

Tous les colons y deveient fans ‘exception .une
obeiffance aveugle 3 une autorité purement militaire..

§ Ibid. p. 157, La neceflité rendit fpldats tous
les Canadiens, '

To
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"To this .general fyftem have’ been. added
a Am}n__sz_er‘. of royal edils, regulations of
the fuperior council, ordinances of intepd=-
ants, &c, which form the law peculiar.to
the, province *; and although it appears
apon the authority of Canadian lawyers,
that many parts of the {aw of the cuftom
«of Paris have not at any time been exe-
f;’-nge_d, in the colony; yet the flate of the
<plony has been the only reafon. of it;
and l't'hat.’nq cafes have yet arifen as objeéis
of thofe pant,s;ef the law of the cuftom .of
;Ea\ris which have not been executed,

In the condition defcribed,. the colony
of Canada at the peace of Verfailles 1,
.was, ceded to the crown .of Great Britain,

* La cofitume de Paris modifie par des com-
binaifons locales forma le - code de fes loix.
Ibid. 146,

¢ Article IV, Sa M. tres chrétienne cede et
tranfporte le toutau dit roi, et 3 ]a couronne de la
‘Grande Bretagne, et cela de 1a maniére et dans Ia
forme la plus ample, fans referiGion.

abfolutely,
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abfolutely, with no reftti@ion but filch as
regarded ‘the prefervation of private pfow
perty, ‘ot had a view to certain mod8s of
veligious vrorfhip, * or rituals, in cafe they
were:permiittéd by the laws of the-coun-
try, which now became fovereign. One
hundred thoufand fubjé@ts in this ample
manner (to ufe the words of the treaty)
ttansferred from one fort of governiment
to another, totally different in manners,
languages, laws, and rehgmn, muft necei”
{arily fu&'er a violent altératxon.

It is very obfervable, that in the XLIId
article of the capitulation for Montreal
~and Canada, the demand was, z/ar the
Canadians [hall be governed according to
the cuftom of Paris, and the laws and ufages
¢ftablifhed for that country. This is nei
ther granted nor refufed, but referved.
The anfwer is,  they become ; your Majefly’s
Jibjects. "Theconfequence is, theirlaws are
liablé to be changed. But until the fyflem
of laws of the ancient inhabitants fhould

be
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be repealed by the authority of the few
, foverelgn power, their old fyﬁem was un-
‘derftood by miany to be in full force upon
them. This is laid down, as @ moff eértain
masim’ of ‘the common low, by Mr. Yorke
and Mr. De Grey, in their report; by -
W}uch I fuppofe they meant the law of
nattons. That do&rine is laid down as the
commm law by Lord Coke, in Calvm 5.
cafe. But the common law of England
Ixas nothing to do with the- queﬁxon ; it is
a matter of the jus gentium, and it de~
Pends upon the {ilenice and prefumed in~
dulgence of a new {overeign power, as
Wcﬁ as upon any alts whereby the {ove-~
i‘éi‘gn’\s pleafure is made publicly known,
There is no occafion to cite paflages of
Grotlus *, or Puffendorff, or any other
 German or Dutch writer s, to fhew their opi-
‘n.iér; of what 7s poffible for the fovereign
power to permit by not abrogating.

% Report of the attoi_nefgenexa’l.
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Buit much more difficulty occurred (and it
was mcreafed by the fiepstaken by the Bn—
tith governmcnt) upon the queftion, s fwlze:r’zer
the laws, civil and criminal, of the ancze;zp
inhabitants, became binding upon the perﬁ:zs
and properties’ of Britifb fubjeéts who came’
over to fettle in Canada after the congueft2
who have bzen thought to carry out W'ithl
them, as it has been expreffed by fome<
body, all the laws of England upon their
backs; and who, in a moré partxcular
manner, clalmed the benefit of your Ma..
jefty’s proclamation, fo far as it was un-
derftood to be binding, as declaratlve of
the general laws of England, and of your
Majefty’s right in confequence, with the
advice of your Majefty’s privy-council,
to make laws for any conquered country
ceded fo the crown, exercifed by your
Majefty 1 in this inflance, in the fameé ana-
logy as in royal grants or charters, here~
tofore of -any unfettled lands and terri-
tories bélonging to the crown, acquired by
occupancy of the fubjeét; the conditions

of
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of which grants have been the: refiilt. of
the- royal - pleafure, having regard+to the:
fupdamental laws of England.

The fa& appears to be, that a procla=
mation has been iffued by your Majelty,
with the advice of your privy-council, fo
long agoas the 7th of O&ober 1763 ; fet-
ting forth, that i zhe interim, until a provin-
cial affembly could be called, all perfons inka-,
biting the faid colony may confide in your
Majefty’s royal protection for the enjoyment
of the benefit of the laws of the realm of
England; and for.that purpofe your Majefly
had given power to the governors of the faid
colony, to erest, with the advice of their
councilsy - courts of - judicature aud public

As the commiffion * of the governor of

Quebec, is almoft in every article a dire
copy of the commiffion of the governor of

#Vide printed. Colle&ion, p. ‘93, 1025 239 250
‘ . New
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New York i 1754, and of the commife
fions -of the governors of the reft of your
Majefty’s colonies, modelled doubtlefs upon’
thofe granted upon their firft fettlement;
fo it fhould feem as if this proclamation
had beeén copied inadvertently, and in the
Turry of office, from fome former procla-"
mation relative to Nova Scotia, or fome
other unfettled Britith colony, inviting pet-»
fons to emigrate thither fiom the-mother—
country ;. and that the refleCtion never -
entered the thoughts. of the drawers up
of this proclamation, that Canada was a
conquered province, full of inhabitants,
and already in the poflefion of a legal
eftablifhment. In confequence of -this
proclamation and commiffion, courts of
‘udicature were fet up, and the judges
were direGted to follow the Iavvs and cuf~
toms of England

- In a ‘féport# made April 1766, by the
themr attorney and fohcxtor—general Mr

 *® dee chlofure, P 166
Yorke,,
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Yorke and Mr. De Grey, it was-laboured,
that this proclamation was only meant
to be introdultive of feledt parts of the
lpws of England, and not of the whole body
of laws ;5 and that the criminal laws of Eng«
lond, and of perfonal wrongs, were almoft
the only laws that came under the deferip-
tion of the words enjoyment of the benefit
of the laws of England; and that the laws
of England relative to defcent, alienation,
Jettlement, and incumbrances of lands, and
the diftribution of perfonal property in cafes
of inteflacy, and all the beneficial incidents
to real offate, in polfeffion, or - expectancy,
doere not comprehended under-the procla-
anation.

The proclamation iffued upon the 7th of
O&ober 1763. The commiffion of the
governor was fubfequent to the procla-
mation; the bill not being figned by the
attorney-general for the commiffion by
letters patent till 22d of O&ober; and
on the 14th November 1763, the privy-

council
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BouticH ade an order for mferhneanops
of fome meceffary -words. Indeed I am
dtfpofe& to think, that the proclamation,
fingly confidered, aid of itfelf; iviﬂzo,ut
other alfs of go"tgerr‘zmeizt" which jfollowed
it, did not introduce abfolutely the law
of England, in the whole of its fyftein,
by general words ; becanfe it might pofx
fibly bear fome fort of diftimtiion, as
taken above, between cafes civit and
erimindl: and it might alfc bear the
diftin@ion of ‘new; and the old fubjedts,
Wwho were the emigtants from home; the
former, as governable by their own an-
¢ient ufages; the latter, as bearin?g the
privileges of Englifhmen upon their backs.
It might be faid, the proclamation was
meant for the new fettlers, and for the new
grantees, and related to #he yer unoccupied
lands of the province, and extended no
fart}iérg '

" But thefe dii’dn&ions were ander afér-a
ther diffiquity from other a@s of govern«
C ment:
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ment: the atual eftablithment of the
courts of _]uﬁzce, of the king’s bench, and
common-pleas, with commiffions and titles
fimilar to thofe of the judges and courts
of Weftminfter Hall, and with exprefs
inftru@ions to follow the Englith laws
and . cuftoms, did of neceflity, and ipfo
fafto, introduce all the modes of judicial
. proceeding according to the laws of Eng-
land ; although with this modification, /6
Jar as they could be put in praclice under
Juck circumflances; and did alfo firongly
tend to introduce gradually the whole
fyftem of Englith laws, and did accafion
aftrong prefumption in the minds of all
men;. that it was then acually introduced,
- or meant to be introduced as foon as
poffible. |

The two ordinances of the 17th of
September 1764, and of 6th of November-
3764, tranfmitted home to the king in
council, azd never dy _/a/lafwed are very
firong in favour of this idea, although the

firft
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ﬁrfic contains fome faving claufes, viz
that the Jjudges in the court (f <common-pleas
are to determiné agreeably fo eguzty, /zafvmg
regard neverthelefs to the laws of England,

as far as the czrcum/iazz 2es and prefent  fitu-
ation of z‘/zmg.r will adwit, until Juch time
as proper ordinances for the zzy‘brmatzan of
the people can be offably ifhed by the governor
and council, agreeable to the laws of Etig=
lond.  That tenures in refpect fo grants
prior to the ceffion by treaty, and the rights
of inheritance as praciifed before that periody
Jball remain the fame till the 10th Auguf?
1765, unlefs altered by fome declared and
pofitive law, with a falvo of his majefly’s
rights. 'The confequence after the expir-
ation of this date is obvious, that the
rights of inheritance and tehures would
be changed to the laws of ¥ngland, fo fat
as this ordinance and declaration could
legally change them.

 With refpe& to the chief juftice, as a
judge of appeal, the difficulty put upon
Cz2 him
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him by his commiffion, to decide by the:
laws . of England, was very great; and it
could only be avoided by his confidering.
himfelf as a judge in the fecond inftancéy
to examine the decifions of the inferior
coutt, by the fame rules as they forined
their judgmeits ; agreeably to the latitude
exprefiéd.” Tt is. to be obferved, that the
chief juftice of the king’s bench has mo
authonty in ki commiffion to ad as a
judge of appeal but he derives it only
from the ordinance of the -governor, of the:
1 /th September 1764.. It is obfervable,
that the governor is limited to the infruc-
tions annexed to s commifffon, and to fuek:
as fball be heredfter given bim under your
Majefty's fignet and figh manual, or by order-
of council, and conformable 2o fuch reafon-
able laws. and fatutes as fhall be nade and
agreed upon by him, with tie advice and.
confert of the faid couricil and affembly.

The form of French govemmenf (fay the:
Yords commiffioners of trade, in their re-.
’ port
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port to the committee of council, July
10th, 1 769 *) z‘/zougb not efzz‘zre{y abolifhed
éz z‘bg/é royal dedﬂmmm, was thys iy many
parts materially altered, and, made 2a cor=
refpond with that form of gq'vemg;gmt 7;0&:_4‘5
bas been efablifbed in your Majefly's osher
American dopinions.  The refirictions in
1he commiffjor: arifing fram. the teff, olt. of
the 25th. Charles I1d, prevented-the meas
fure of an affembly being executed i a colopy,
where all the principal. old inhabitants were
of the Roquifh religion. Magy conflitutional
‘[é@z’ce,:_ were unprovided for in the commif
Soon and infiructions; and what is worfh. of
all, it bas Jnee been _jfound neceffary. that
Several ordinances, tn matters of local regu~
dations, and internal oec,a?zazzg;,‘made by the
go,wr;zorwgd council, fhould be difallowed by
your Majefly 5 - upon this confideration (as
the board of trade flate it), 2bat they were
made without a due authority to enal?
them.

% Vide Inclofure, p. g.
C 3 The
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. The effe& which the taking of this .
ground of a want of due authority, muf’c
have upon the opinion of the inhabitants,
and their refpe& for government, and the
que{hon of legility, with refpe@ to every
other ordinance of the fame fort, is but
too” obvious.” A grand jury in Quebec,
‘with more zeal in the objed, than judg-
ment in purfumg the means, prefent the
mcapacxtatxon of the Romith religion; to
prevent jurors of that religion being im-
'panelled‘i‘n cafes of life and death; and to
¢controul the meafures taken by the go-
vernor, general Murray, in confequencé
of the legiflative powers lodged together
in a military perfon and his council, and
which produced the diffatisfactory ordin-
ance of 1¢th September 1763 ; great part
of which has been repealed by another
Qrdi'nance, as well as many other local re-

gulations which have been difallowed by
your Majefty in council,

The
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The confufion which exifted under thefe
cxrcumﬁances does exift to this moment,”
But the whole »onfuﬁon refults not only
from the new legal arrangements, but it
feems to be originally exifting as the na-
tural effedts of a conque& —The confufion
is complamed of more eaﬁly than it can
be remedied. Every new mode is con-
fidered as ‘a hardfhip by the old inhabit-
ants, and fo might they equally complain
of the conqueft. Their ‘minds ‘naturally
1~évert' to their ancient ufages', and ‘t[a’éz‘r
wifbes return to their ancient gowrﬂmem‘.
It is no reproach to them ; they muft feel
~as men and to men every pohtlcal change
which brings an uncertamty of rzghts, and
of the mode of purfuing them, is of ne-
ceffity. pamful

Tt is ﬁated, that in the courts of com-
mon-pleas, the proceedings are drawn up
in any forin or ftyle that the parties-think
proper; in French or in Englith, as the
attorneys happen to be Canadian or Eng-

Ca lith

[}
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{z{h born fubJe&s, ar;cl commonly in the
French language, as the praﬁlfers arg
~ ghxc?ﬁ\}’r’ E?anad:ans 3 that the old mhablt-,
ants dlﬁnbute effeds’ of perfons deceafe@
n cafe of” mteﬁacy, viz. the fhare of widow
and duldren, and dwxde ‘their lands, ac-
cordmg tQ their former Frcnch law; that
the neW" Enghfh fettlers follow the Enghih
rules of the Ratute law in cafes of dif~
trlbutkn' that the old inhabitants con-
trac, convey, and mortgage their landed
property, accordlng to their old mcde of
couveyancmg, notwithftanding the -or-
dmance of the 17th September- 1764,
whmh makes the French laws, regarding
lands, _explre after a limited period; -that
the new Englifh fettlers ufe the Englifh
mode, and the {fame eftates have fornetimes
paﬂ'ed through the two different modes
of tramsfer, Itis to be gonceived in the
latter _cafe, that no great harm can arifs
i they are but conveyed bona fide. Butas
thc Englith thall, lntermarry more., and
more with the Canadians, fome dlﬂiculnes

may
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may arife as” to the diftribution’ of the
effe@s of intefltates, and. the manner of
dividing immoveable . inheritances, and
taking by defcent in right of primogeni~
ture, hecanfe the laws of France and Eng-
land differ éxceedingly in thefe particuw
laré; and the Englith blood may claim
the prote@ion of the laws of England,
againft the laws of France. But this difs
ficulty may poflibly be obviated by the
method- hereafiér- propofed. .

It is fiated by Mr. attorney-general
Mazeres, that in the civil proceedings car-
ried on in the new fuperior court of
king’s- bench, the forms of all alions,
the ftyle of the 'Proceedings, the method
of trial, the rules of taking evidence, are
fuch as are preferibed by the Englifh law,
and are. u:ii\zcrfally known by the Cana-

“dians to be fo.. In the courts of common-
Pleas,'i-here is much more of the face and
language of the French law, for the plead-
iqgé are drawn up in any form and fiyle

| | which
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which. the parties or their advecates think
propes, fometimes in. the French, and
fometimes in‘the Englifh Iangtw.ge, as the
attornies who prepare them happen. to be
Capad:ans or Englithmen; but they are
mgﬁ.ﬁequently in the French language, the
bufinefs of thefe courts of common-pleas
heing chiefly managed by the Canadian
procurators or attornies. Juftices'of peace
are not very refpe@able in the eyes of the
Canadians ; ; fhetiffs and bailiffs :are ‘alfo
oﬂicers very unlike to the mlhtary confer~
vators of the | peéace, and to the executive
powers to which the ‘Canadians have been
accuftomed. 'The arreft of body in'the fitft
inflance in civil fuits was held at firft by
the Canadians to be an nnneceﬁ'ary hard-
fhip and réftraint, and to be‘mcozgxﬁﬁent
Wifh ‘their notions of honour, and dif=
graceful to the perfon arrefted; the event
of the fuit in his favour was not thought
a fufficient reparation for the infult; but
the French notions of honour have, it

{eems, now given way to convenience, and
the
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'Ath'ér inhabitants are faid to be véry réady at
ufing arrefts againft each othér. On the
other hand, fo much indulgence to thé pei-
fons of creditors, asis allowed by the Eng-
lith laws of bankruptcy, is thohglit' by
many of the Britith merchants and othérs
to be ill adapted to promote and prefetve
gr,edit' in the tender ftate of the commerce of
the province ; and that it is an encourage=
ment'bf frauds there, (as no doubt it is in
England). On the contrary, the Englifl
laws of bankruptcy are well received by
many of the ancient Canadians, as being
agreeable to the {pirit of the French laws
in cafes of deconfiture or infolvency. It is
ggreed on all hands, in crnmnal proceed—
ingsy that the Canadians ds as well as Eng-
liflo univerfally under frand the crzmz;ml laws zf
E?zglcmd to be in full jorce that no oiber are
ever mentionedor thought of s and that theCa-
nadians feem tobevery well fatisfied with them.

This reprefentation of Mr attorney-
general Mazeres is confirmed by thé ap-
pendix
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pendxx to the report of the 15th Septemu
ber' ‘.176 g tade by the governor and ch;ef'
juftice, It is.very full on this head t/mt
int all criminal cafes, whether capital qp"eme:
o*“mﬁlemeanors, ibe lows Qf England, bave
4Iremf been adopted, botb in the de fcrzpz‘zan
and qzzalz;:y of the gffence, and in the manner
of proceeding, to charge, commit, arraign,
iy, ca;zfvzé? and condemn. the offouder. And
the certazmjy and lemz‘y of thofe laws, and
2be benefits of this part gf the Engl /b cwg/lz-
futions are geneml{y known to the Caﬂadmm,
m"a’ bng in their fimation.

But whatever the criminal law of Engl
Yand is iril"ch"e great lines of treafon, fei"o'n‘y,
place in the colony ef Canada ; and that
no other fyflem of criminal laws could
exift there at any inftant of time after the
conqueft: becaufe this part of diﬁmbutlve
and executive juftice is fo inherentin domi-
nien, or, in other words, {o attached to

every crown, and is fo much an immediate
emanation



29F

emanation of every government, that the
very inflant a people fall under the pro~
tection 'and dominion of any other flate,
the criminal, or what is. called the crowm
law of that flate, muft ipfo faéo and im-
raediately operate : it cannot be otherwifes;
for were it otherwife there would be ne
effetive fovereignty on one fide, and no
dependence on the other. Thedominant
power can exercife and execute no laws
but thofe which it knows, and in its own:
ﬁarﬁe,_ and with which its fervants are con-
verfait: and the fubje&s can obey none
but fuch as arife out of the new relation in:
which. they ftand. The French Canadian:
Iawyers have in géneral, as I have heard
from good. authority, the fame ideas upon.
this fabje@ of the criminal law.

With refpe& to the civil laws, there may |
be a diftin@ion ; becaufe a conquered peo-
ple may be underflood to be governed by
their ancient laws .touching their civil
property, {o long as they reémain un-

changed -



L 307

ehanged by any declaration to the cons
-trary of the new fovereign power ;‘_thq fi=
lence of which may be, conftrued,to be a
tagit -confirmation. And thefe civil laws
may be binding upon fuch Britith fubje&s
who adopt them, by going fo them of their
own free will, and by acquiring pfoperty
under them ; 23 if they went to Jerfey,
Guernfey, Minorca, Scotland, or elfe-
where in your Majefty’s dominions, But
with refpect to the criminal laws, I cannot
conceive that any native fubjecs of your
Majefty can betried for life or Iimb,. inany
of your Majefty’s dominions, by any ch:er
Jaws than the laws of England, either in
matter or manner; or fuffér the pgniﬂ_p
ments annexed to fuch crimes by the laws
of France, fuch as the torture to exact con-
feffion upon circumftantial evidence, the
breaking upon tHe wheel, the forms of
trial by written evidence, perfonal interro-

gatories, monitories for voluntary witneffes
to appear againft the prifoners, and the

like. 'Till there is an ablolute furrender,
military
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military law muft prevail iti every country
and fuperfede the common law ; but the
moment the new fovereign is in peaceable
pofieffion, the merum imperiumy or power
of the fword, or the haute-juftice, as the
French civilians call it,- to be exercifed ae~
cording to common law, takes place and
this power muft extend to all crimes- thac
concern bz peace and dignity of the crown.
Thefe are mala in fe, crimes in themfelves,
- and univerfally known in every nation.
‘Thofe crimes which arife from prohibi~
tions are not known, and therefore they
“are not governed by penal flatutes antece-
dent to the conqueft. 'The mixtum impe-
rium, of perfonal wrongs and civil pro~
perty, muft be promulged before the an-
cient laws are underftood to be altered. .

In thefe views, your Majelty’s. procla-
mation, declarative of the enjoyment of
the laws of England, feems to have been
juftifiable; and to be rightly underftood-in
regard to all your Majefty’s {ubje@s. in

' Canada,
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Canada, without diftin@ion of the places of
their birth, {fo far as it relates to the crimis
palcrowsnlaw in the greater erimes, fuch as
treafon and felony becaufe there the pro«
clamation was meant to ¢onvey an aGual
benefit to the Canadians, by putting an end

to both, the military law as well as the
Erench eriminal law.

With refpec to a general afferhhly, if it
had been called agreeably to the proclama-
tion, which recites the difcretionaty poyyer’
given to the governor by his commiffion
to call one (as.foon as the circamflunces of
the colony will permity asin theother Britify
colpnies)s this meafure would have ferved
to have pointed out the f#pirit and difpofi«
tionts of the people s but the fa& i3, an af=
fembly, though fummoned and chofe for
all the parithes but Quebec, by governor
Murray, has never fat. .And it is now
agreed, by governor Carlton, the chief
juftice, and Mr.- attormey-general Ma-
zeres himfelf, (who had formed a plan

of
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of an affembly or legiflative council; asg
a fuccedaneym inftead of an affembly)
that the meafare of calling an affembly
in the prefent circumftances is by no
means neceffary ; that it would be pre-
mature, and attended with many great
public inconveniencies; as the peoplé in
Canada are in general extremely illiterate,
and not yet ripe for fo great and fuddena
thare of liberty and legiflative power.
Monfieur Lotbiniere * fays, that he doubts
whether there are more than four or five
perfons in a parifh, in general, who can
read. Itis apprehended, therefore, that the
calling an aflembly would not hive re-
medied or regulated all the caufes of com-
plaint, or might even have creatéd new
ones. But zhat it may be the fource of
Jaltions which have been much experienced

en the other colonies, 1 think is no good ge-
neral objefion, becaufe all affemblies of

men naturally fall into difagreements: it

# - Article v,

D 18
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is the neeeffary refult of oppofite intgreﬁs,
or ideas. Different perceptions make men
appear like different animals one towards
another.

I conceive that no laws in the detail
can be well formed for any country but by
a legiflative body upon the fpot; becaufe
fuch a oody beft knows its own wants,
and how to find the means, and how to
apply them. The colonies of Georgia
and Nova Scotia were long drooping under
a military government. The extraordi-
nary improvements of them, from the mo-
ment they have been permitted to make
laws for themfelves, is a conclufive argu-'
ment of the neceﬁityVof fome legiflative
powers to be given to a body reprefenta=-
tive of the whole colony, with limitations:
but it is by no means intended to fpeak
decifively for .or againft the meafure of
caling an aﬁembly : it may be extremely
propér to eftablith fome legiflative body,
with a reafonable degree of independency,

after
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after the outlines of legiflation fhall have
been firft drawn by your Majefty, either in
your privy council, or in your great courn-
cil in parliament an affembly of fome fors
may then be ufeful to carry into execution
the details, and to build on the founda-
tions, which fhall have been laid out by a
fuperior policy. A legiflative and ele@ive
council might poffibly be the moft ufeful
with a power of negative i the governor,pro -
vided that the laws, which are to be paffed
in fuch council, thould be 6n1yproviﬁona )
although they thould happen to pafs with-
out the governor interpofing his negative
voice; but not to operate till they have
had your Majefty’s exprefs confirmation,
and even afterwards to be always {ubject
to revocation at your Majefty’s pleafure.
And I am the moreinclined to a legiflative
council, becaufe it feems to be confiftent
with reafons of policy, to preferve the great
difference which already {ubfifts between
the people of this country and the reft of
your Majefty’s colonics: yet, at the fame
D2 time,
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time, it is neceflary to make the Canadians
fc;rget that they were Frenchmen, and to
approximate them more as Britifh Cana-
dians,_ to a Britith government byafyﬁé;mé
mitoyen, or middle fyftem, fo as to effe&,
what the chief juftice calls, zhe happy tem-
perament of new and old laws, to reconcile
the engagements of the crown with refpe&t
to.both forts of fubje@s, and to anfwer the
views of political governmeiit ; not in that
fort of abfolute uniformity of laws, or reli-
gion, which exifts no where but among the
fma]l favage tribes of men, and which is not
found even in the moft defpotic’ flates ;
becaufe a perfe& uniformity cannot emﬁ:
without extirpation of the fub_;eé’cs, thch
in the end muft weaken or deftroy the fo-
vereigh power itfelf:

The great lines of wnion of Canada to
the realm of Great Britain is drawn at pre-
fent by virtue of the conqueft, The affi-
inilation to the government of the latter,
in its tribunals, is acually effeted; an

affimilation
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aflimilation of manners will follow flowly;
but it muft neceffarily follow as a natural
confequence of the conqueft. 'The military
{mmt of the 1nh'1b1tants, carried to an ex-
cefs in the late war, has begun to ceafe:
it is very important for England that it
thould ceafe. The cultivation ‘of lands,
and attention to commerce (unknown be-
before) are encreafing every day. The
back fettlements extend themfelves; and
the inhabitants of \ New York and Canada
are approaching nearer to each other:
fome French families who difliked the
Englifh proceedings, and many of the firft
Englifh fettlers at Quebec, who were feve-
ral of them, upon fpeculation, adventurels
from England, Scotland, and Ireland,’ or
fa&ors for conﬁderable merchants in Lon-
don and elfewl;,ere, have retired from the
colony; not finding that the advantages of
the opening of trade there anfwered the
fanguine expedations of the earlieft comers,
who overflocked it, or who found a mili-
tary government in too great a degree of
D3 vigour,
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vigour, for the advantage and fecurity of
commmerce; and their place is daily fup-
plied by another fort of men, fuch as Eng-
lith officers of the army and navy, and ac=
tual merchants. A great® iron foundery
has been eftablifhed ; warehoules are built;
one houfe for diftilling only has coft five
thoufand pounds ; and fuch great purchafes
of landed property have been made of the

* Hiftoire philofophique, tom. 6. p, 152.. Une
veine plus fiire encore s’offroit 3 Vindufirie, C’éroit
]’explo'itation des mines de fer fi communes daps
cés contrées. La feule qui ait jamais fixé Patten-
tion des Européens cft prés des Trois-Rivieres.” On
1’2 découverte 2 la fuperiicic dela terre. 11 n'en
eft nulle part de plus abondantes, & les mcilleures
de TEfpagne ne font pas fi douces, Un maitre de
forge, arrivé d’Europe en 1739, augmenta, perfec-
tionna les travaux de cette mine jufqu’zlors foibles
& mal dirigés. La colonie ne connut plus d’autre
fer: on cn exporta méme quelques effais; mais
Ja'France ne voulut pas voir que ce fer étoit le plus
propre i la fabrique de fes armes 3 feu, le feul qu’il
lui fut méme avantageux d’employer, Une poli-
tique fi fage s’accordoit merveilleufement avec le
deflein qu’on avoit pris, aprés bien d’incertitude dés
former un établiffement de Marine en Canada.

native
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nativeCanadians by Englifhmen, that fome
of the principal figniories at this day are in
the acual pofleflion of the latter. There
are about two or three thoufand Britith
born fettlers befides the troops. Every
year, with the acceflion of commerce, in
the nature of things, muft encreafe their
numbers and confequence, if the laws are
well fixed and adminiftered, and a military
government, if poffible, is avoided or con-
trouled. _For notwithftanding the natural
indolence and ignorance of the people and
their prefent poverty, notwithftanding the
circumftances of the pretended dl&’iculues
attendmg thc nav1gat10n of the nver Saint
Laurence, at all times, from its rocks and
thoals, magnified by the mexpeucnee) or
policy of the French, and the long time

* The tide runs up as far as Trois-Rivieres :
and frigates of war have’gene up as high as Montreal,
to the great aftonifhment of the French, who con-
fidered the river above Québec as omy navigable by
oared veﬁ'e]s.

Dy it
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it'is frozen, for full fix months*: yet
when we confider the prodigious encreafe
of population, the exceeding fert1hty of
Montreal the healthinefs of the air, and
the vaft woods of Canada, capable of fup-
plying naval flores dnd lumber for.the
Weft Indies and for the mother-country.
The ‘produce of horned -cattle, fheep,
horfes, hogs, wool, corn, hemp, flax,
furs, pot-ath, iron, &c, and the fitua-
tion of the river St. Laurence, fo adapted
for the fithery T, and encreafe of feamen,
objetts little purfued by -the French go-
vernment, totally taken up with military
operations, it is reafonable to think that
all thefe circumftances will, in courfe of

* The time it is quite free is ftated by general
Carlton to'be in May.

s Pécherie du loup marine, p. 144. ibid. La
péche de la baleine pouvoit donner une fingulicre
altivité aux colons, & former un nouvel cflaim
des navigateurs, Le plan de pécher de la morue
fur les deux rives du fleuve S. haurent. p. 155.
ibid,

time
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time, confpire to make Quebec the Peterf~
burgh * of North America.

It appears from very good authority,
that the imports from Great Britain in
one year, into this colony, have amounted
to two hundred and forty thoufand pounds
flerling, exclufive of the imports from
Scotland, Ireland, the Weft India iflands,
and the other American colonies; and this
too, foon after the conqueft ; when the
complaints and confufion of a military go'-
vernment were at their higheft pitch; a
magiftrate and merchant, who brought
ten thoufands into the province, mutilated
by the foldiery ; and who burnt their bar-
racks in defiance of an a& of parliament,

"% Ibid. p. 152, 1§3. L’extraltion de bois des
chénes d’une hauteur prodigieufe, & des pins rou-
ges de toutes les grandeurs, eft facile par le fleuve
S. Laurent. & les innombrables tivieres qu’il récoit.
Ce pays avec quelques foins & du travail pouvoit
fournir la France entiere des voiles, des cordages,
du bray, du gaudron.

by
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by which they were ere&ed for the relief
of the people; and notwithflanding many
other embarraflments ariﬁng to 'trade,_
from the condition of a people, among
whom thelaws were adminiftered in a fum-~
mary way, and by perfons without legal
ideas. '

_ . From: all the facts ftated as aboye, upon
‘the evidence of informations, of too higlh
authority to be doubted, follow two con-
fequences; that after certain new regu-
lations have been fubmitted to with pa-
tniencé by his Majefty’s new Canadian
fubje&@s, for a fpace of thirteen years,
though with fome fuch complaming as is
natural upon a change of malfters, the
foundation which has been laid for an ap-
proximation to the manners and goverrL
ment of the new fovereign country muft
either continue to be built upon, or other-
wife the whole that has been done muft
be thrown dewn, and the Canadians mu/k
be. reftored in integrum to all their ancient
laws
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laws and ufages ; a manner of proceeding
as inconfiftent with the progreflive ftate
of human affairs, as with the policy of any
poffible civil government, which cannot
revert, but muft neceflarily take up things,
and go on the flate of exifting circum-
ftances at the time it intervenes; for it
can as little ftand fill at any given point,
as it can decide that the flood of times fhall
go no further. As men move forward,
the laws muft move with them, and every
conftitution of government upon earth, like
the fhores of the fea from the agitation of
the element, is daily lofing or gaining fome--
thing on one fide or the other.

From all which propofitions there {cem
to follow plainly thefe political confe-
quences ; that after your Majefty’s procla-
-1ation, commiffions, and inftru&ions, and
the eftablithments of courts of juftice, and
feveral ordinances which have been iffued
by virtue of that proclamation, it would
leffen, not only in the minds of the Cana-~.

dians,
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dians, but of all Eurape, the ideas of the
dignity, wifdom, and authority, of your
Majefty’s government, to undo. everything
that has been done: that to reftore the co-
lony to .its military principles and {pirit,
would be in confequence to reftore it to
France.

The views of the French cabinet are evi-
dent, by the accounts tranfmitted by go-
verhor ‘Carlton of the Canadian bora offi-
cers who ferved in the laft war, who are in
a ‘particular-mannér cantoned in Touraine*,
anid fupported by the Freach government,
with an increafe of pay and all arrears.

With refpe& to a military {yftem, no-
thing can more effeCtually fupprefs a rifing
fpirit of commerce, which alone can make
the acquifition of Canada of any utility to
Great Britain., Comumerce grows only to
perfetion in an open foil, and in an air that

¥ Vide Col. Carlton’s letter to the Earlof Shel-
burn, Dated Nov. 25, 1767: Inclofure, Appen-
dix, No. 1. p. 67, 68.

is
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ks frees it will farce bear to be regulated :
it is like the fenfitive plant; if touched, it
fhrinks; but if preffed, it perithes. I chufe
rather to fpeak in this figurative manner,
than to-enter intothe detail of the confe-
quences. and inftances of military powers,
exercifed in this colony at a certain period.
It never can be the intereft of any govern-
ment, however defpotfc, to opprefs, com~
merce; it would be like the wild Indian,
who, cuts down the tree, to gather the fruit.

 Hitherto the province * of Canada has
been an eftablifhment only expenfive and
burthenfome to the French government:

* Hiftoire Philofophique, ibid. p: 143, Tous
les objets ne produifoient au fix en 1747, qu’un
revenue de deux cens foixante
livres.

1bid, p. 149. Les defpenfes annuelles du gou-
vernment pour le Canada aprés l’cpo\q‘uc de. 1749,
n’eurent plus de bornes,

Les huit premiers mois de I’an 1760 couterent
treize millions cinque cens milie livies. Des ces
fommes prodigeufes il étoit du 3 la paix quatre
vingt millions. C

mille deux cens

The
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The fur trade was but a fmall obje of at«
tention, in proportion to the political views.
Thegreat ufe of the colony was offenfively:
as.a place of arms, to form the head of a
chain of forts, and to harrafs the Britith co-
lonies, and, by its pofition and communica~
tion with the lakes quite down to the Mif~
hifippi, to command the commerce and force -
of the whole interior of the vaft American
continent. A circumftance which varies
the political confiderationsand confeqitences
with refpe to the arrangements of Ca-
nada very greatly from the cafe of Minor-
ca, . to which it has been impreperly com-
pared, as a rule for the government of it:
the relative pofitions are totally different:
it might as well be compared to the rock
of Gibraltar, or the fort of an African
garrifon. :

If Canada thould be recovered by France
in a future period, by the mere want of wif-
dom in a Britith government, and if
France or any other power thould obtain

but
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but a near equality of force at {ez, the con-
fequence muft prove the conqueft of all
our American colonies, or perhaps thé
eftablithment of a new independent emi~
pire, upon a general revolt of dll the colo<
nies, of which Canada, bv its pofition,
would form tlie liead. But now under
proper regulations this country may be
produéive of the greateft commercial ad-
vantages to Great Britain. The Weft
India iflands, and the Faft Indies are the
graves of its beft feamen; the northern
American navigation and its fifheries are .
the nurferies of them; and Canada may
become the fource of an infinite fupply to.
this nation both of men and of naval
ftores.

1t i5 an obje&t of great confideration. to
your Majefty’s government, that the re-
turns to Great Britain are all made in raw
materials to be manufa@uied here; and
that a confiderable duty arifes on the ex-
ports.

The
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- :_I‘he views therefore of the Britith go-
verdinent in refpe@ to the political ufes to
‘which it rdeans to make Canada fubfervi-
ent, muft direc the fpirit of any code of
lawis, of which it may be judged neceffary
to form the ouitlines upon the grounds of
probability. The additions muft be left
to time; to experiment; and expediencies,
as fhey- fhall arife, and to that Providefice
which holds the fcale of empires.

“But the great queftion occurs : By what
authority fball the laws, neceffary for the go-
verriment of this colony; be effablifbed 2 Tt is
ﬁated ‘that doubts have arifen, efpecially
after certam decifions, concerning the le-
gahty of che ordinances ifflued by the
govérnor, with the advice of his council,
and -without any affembly, as excecdingy fits
commiffiorr*. Ifthe ordinances are not legal,
then all that has been done by virtue "of
them muft be a nullity. Some of them

% Printed colledtion, p. 25, g6.
have
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have already been difallowed for exceeding
the bounds of the commiffion, which
refirains the power of the governor and
council in matters touching life and limb,
and impofing duties; confequently wery
few allowable ordinances can be made
under thofe terms at any time; becaufe
few ordinances can be enforced without
reftraints upon the perfon, or without af~
fe@ing property by public burthens.

If it could be fuppofed for a moment,
that the crown has not a right at all times
to make fuch ordinances in the perfon
of the governor and council, without an
affembly, (as I conceive it has a right, in a
conquered country fo circumftanced, and
at a certain time to make them) yet I
fhould be inclined to think that all the or-
dinances hitherto made, and noc difallowed,
are legal; or that fuch ordinances might
have had, at lcaft pro tempore, a vali&i;y
within the province, until there thall be an
alteration made by fome a& of the whole

E united
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united legiflature of Greéat Britain; ot at-
leaft by order of your Majefty in‘councils-
difallowing them. Until fuch a& or
order, the cale may be conceived to be the”
fame (the governor being the reprefenta-
tive of your Majefty by virtue of his comi=~
iniffion) as if yout Majefty, at the head of
yow_f army in the field, were granting ca-
pitulations, of giving orders how to difpofe
‘of the' néw fubjedts de bene ‘effe, for the
prefervation of their perfons and properties,
for-the good of the ftate, which is now in-
terefted in them, and for maintaining the
peace and permanency of the acquifition :
all which I conceive to be powers neceffa-
rily inherent in your Majefty’s crown.

The mode of making laws for the co=
lony of Quebec, and carrying them into
eE;ecution, is a fubje& upon which many
perfons may differ. The higheft wifdons
only can determine whether it is neceffary
‘to have the fan&ion of parliament for a
code of laws, which your Majefty of right

may
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Hay pive to' this colony in fome -Gther
Wiy, But I humbly apprehend, that ail
aét of parliament may. poffibly ferve the
moft efféGually to juftify your Majefy’s
‘fervdnts, and tofill the minds of the Cana«
dians with greater confidence : it may de=
clate the powers which are inherent in the
crown; and by {o doing, it may fupport
inflead of diminifhing them.

 There is a point which deferves the
confideration of your Majefty’s fervants
moft vetfed in the common law of the
realm, whether if your Majefty has by
your proclamation, commiffions and in-
firu&ions, and the feveral a&@s done in
confequence thereof, given to this conquer-
ed country any part of thelaw of England;
that law, once {ointroduced, be it more or
lefs, can be repealed by your Majelty’s
.authority alone and without the concur-
rence of parliameént; upon the civil law
‘maximg cujus eff condere ejus eff abro-
gared
‘ Ee2 It
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Tt is alfo to be obferved, that geiteral
Murray is faid, upon good authority; to
have aGtually executed his commiffion with
refpe& to convening an aflembly; that
the members were atually chofe, except
at Quebec. So that the expeCations of
the Canadxans have been raifed, and, in
their ideas, the honour of government
‘ pledged to them for a legiflative body
of their own. In cafe an aflembly thall be
hereafter called, in confequence of an a&
of parliament, it will effeCtually take
away from a Canadian affembly all ground
for that pretence, fet up by fome affem-
blies in other colonics, of being indepen-
dent of a Britith parliament.

If affemblies thould be adopted, I can-
not omit taking notice of an error in the
report and propofitions of the board of
‘trade -of the 1oth July, 176¢, page 17.
They propofe to admit a number of the
‘new fubje@s into the council. They
would enlarge it from twelve members to

fifteen,
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fifteen 3 five to be Roman catholic {fubje&s,
to be exempted from fubferibing the de-
claration. againft tranfubftantiation, as now
required by the commiffion and mﬁruc-
tions. But it {feems to be forgot, that ‘the
caths againft the power of the pope, and
in fupport of your Majefty’s fupremacy,
required by the flatutes, will exclude the
Roman catholics. Alfo the manner of
wording the plan of an aflembly, p. 18 and
19, meant, as it is faid there, Zo correfpond
withthe plan of the council, makes the twen-
ty~feven membersall liable to the oaths of al-
legiance, fupremacy, and anuration,by pro-
poling that they fball not be obliged to take
any other. The confequence follows, they
are then to take thefe oaths; and fourteen
are afterwards required to fubfcribe the teft.
Now can a Roman cathohc, arrreeably to
the Ratute of 1 GeorgeL. chap. 13 3, take the
oaths which are required to be taken, agree~
ably to the commiffion, by the governor and
members of the council, affembly, &c. viz.
That no foreign prelate or perfon hath,or ought

Ej3 6
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#0 have, any jurifliction, power, fipesiority,
pre-eminence, or authority, ecclefiaftical or
Jptritial, within this realm? So that this
propofition of the board of trade, plainly
appears' to be incoenfiftent with its own
views in p. 20, that the qfembly fbould
onfift of twenty feveny all indiferiminitely
o take the gaths of allegiance, fuprewiaiyy
and abjuration; that fourteen will be pro=
tefiants, viz, who fball take the teft act : and
the thirteém who take the oaths of allegiance,
Supremacy, and aljuration, to be probably,
as the plan fuppofes, Roman catholies. But
the oath of fupremacy renders the latter,
in my opinion, impoffible. 'The pope ¢an
hardly difpenfe with the teft of the facra=-
ment; but he cannot in common fenfe dif-
Penfc with oaths, and declarations, and
fubferiptions, againft his-own fupremacy,
as claiming to be fovereign pontiff of the
'W}'xde Chriflian world, and, in the power
of the triple crown, to bind and abfolve all

perfons and things in heaven above, on
the
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sthe earth bengath, and in the flateof the
dead below,

As it is-ftated by the board of trade
P 1. The teft is to be fubferibed. by all
petrfons having places of truf, and fo re-
guired by your Majefty’s commiffion #o the
governor. By the teft ad the facrament
45 to be taken by’ them within the realm
.of England. .Although Canada is united
«to the crown. of Great Britain, and ¢on<
Hdequently to the realm, by the terms of
ceffion, yet I underftand that the falvo
.among the Canadians for the oath of fupre-
macy 1s, within this realm? Canada is not
this realm, in the view of the flatute.

After all, if it {hould not be thought
sproper for your Majefty to give frefh in~
sﬁruéhons, from time to time, to your
_governor of the provinee of Quebec, to
publith frefh ordinances, with the advice
and cgi;fent of his council ; nor to convene
ény legiflative council, or provincial aflem-
"bly, for the purpofe of revifing or repeal-

Eg ing
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ing ‘thé ordinantes-already made; and of
making new laws; but if it fhould bé
thought the wifeft meafure to lay the flate
of the'province before parliament, then I
fhould conceive that it will be neceflary
to propofe feveral bills,

Firt, viz, 4 bill for the better vegula-
‘tign of the courts of judicature in the pro-
vince of Quebec.

Sceond, A bill jfor declaring the com-
mon law already in aifual ufe in the faid
provines.

Third, 4 bill for better raifs ng and col,-
lecting the public revenue.

- Yourth, A bill jfor giving leave to bis
Mafefly's new Roman cathobic fubjedts in the
Jfaid colony, ta profefs the worfbip of their
religion according to the rites of the Romifh
church, as far as the laws of Great Britain
permit s which were in jforce antecedent o
the definitive treaty of peace, concluded ar
Paris 10th February 17635 and for the
bez‘!er maintenance qf the clergy of the

church
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church of Englnd already eftablifbed in s
the faid colony.

With refpeé to the firft, a bill for the bet=
ter regulation of the courts of judicature
in the province of Quebec, I conceive,
that the complaint of delays in proéeéd—
ings of the couits of juftice is now in
‘great meafure removed ; for by the laft re-
gulation of the courts of common-pleas,
by the ordinance of February * ivyo,
(which repeals a part of the great ordi-
nance of 17th September 1764) it'is_ di=
reéted, that the courts of commen~pleas
“eftablithed with independent jurifdictions
at Quebec and Montreal, fhall e operr to
the fuitors throughout the year, excepting
three weeks at feed-time, a month at barveft;
and. @ fortnivht at Chrifimas, and Eafler,
and except during fuch vacation: as fhall
be from time to time appointed by the judges

' This ordinance, which was not in the papeis
referred, makes the propofitions of the folicitor-ge-
peral on this head in great meafure unneceffary,

Sor
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sfor. ingking their xxg/;’beo‘ifz"z;e CIYCuits through~
out the province, twice in ¢very year 5 and
she judges are -authorifed and dirested to
iffue their procefs,.and to execute every ather
#hing touching the adminifivarion of jufbice,
-auithout regard to terms or any flated pe-
.2iods of 2ime, as limited and appointed by the
sordinance of September 1764 5 which, with
zefpeit tlz;mff.o, is annulled, The judges to
.appoint gne day in a weeks ar their Hiftre-
" Fiom, to hear all matters where the caufe
of -allion fball exceed the fum of . twehve
pouidss which day JBould be declared at the
wifing of the courty or the next day precede
dng s and no adjournment fball be made for
ony. longer time than ane week, upon any
pretence or ground whatfoever.  Every
Friday to be a fixed court-day for matters
a0t exceeding twelve pounds, i which cafe
one judge to be fufficient, the other judge
baving reafonable caufe of abfence. The
‘veft of the ordinance .contains the forms
.and modes of proceeding, alfo a claufe, -

empotver=
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empawering perfons, [pecially commiffioned by

the governor, to bear caufes where the mat-.
ter in queftion fhall not exceed three pounis ;
provideq that titles to lands fhall mot fe
drawn into queflion by their préceedz'ng.g, and -
that they obferue the fame forms of preceed-
ing, dnd that they do not fit upon a Fridaj,
but on fome other day in every weeck. ¥t
would be very material to {fee what foit of
commiffions the judges of the common-~
pleas have, for they do not appear in-any
papers referred, 1 underftand them to
have been created by governor Murray,
by virtue of his difcreticnary power, upon
his own ideas. If they are thought pro-
per tor be cortinued, certain regulations
muft be adopted, in regard to limiting
their jurifdiéion to cafes not beyond a
certain value,

The expence of the fees of the new
courts is eafy to be regulated by a table
to be fettled by the judges; and if they

are now larger than heretofore, it is no
more
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more than that the fees of juftice keep
pacewith the price of other matters, as corti
and-all other things, are more dearly pur-
chafed now than they were in the province
before the conquefty becaufe there is more
commerce, and confequently more fpecie
circylating in i, which is the reprefenta-
tive, or rather the new meafure of values;
{o. that. more or lefs fpecie muft be put
into the oppofite fcale againft all property
in the other, juft as it happens, that more
or lefs fpecie, real, or nomipal, or credited,
is introduced into intercourfe and commu-
tation, The cafe muft be the fame in
Canada as it isin every other country ; -and
the uncertainty of the laws, and of the judi-
gial ,'tproceedings, has had no fmall fhare in
increafing the expence of them.

15 the r'eport * of the attorney and foli-
citor-general Yorke, and De Grey, they

'#* Art. vi. No, 8. of the Appendix to the re-
port of the lords commiffioners of trade and plan-
titions, relative to the ftate and condition of the
preyince.
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recommend that matters excceding forty
thillings, - as far as ten pounds, thould be
determined by proceeding (in the nature
of civil bill in Ireland) before the chief
juftice of Quebec, or by proceeding in na-
ture of the fummary bench ations at Bar-
badoes. How far the eafe and cheaphefs
of going to law encourage rather than
check litigioufnefs, is pretty obvious;
however, the local value of money will de-
ferve confideration at all times, in refpe&
to the augmentation of eftablifhed fees.
As a check to litigitufnefs, and for the
promoting quick juftice, fome method
might be found, {o as to oblige parties in
cafes of debt under a certain value, and iff
all cafes of cuftom of merchants, and of
mercantile accounts, to name arbitratofs,’
and thofe arbitrators to name a third if
they do not agree; and that the award
fhould be certified into the fuperior court,
and made a rule of it upon record, and {5
carried into execution by it, in the fame
manner as if the matter had had the moft
‘ folemn
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{olemn hearing ¢ for which I cannot fefer
to a better precedent, thgn to the-aG.of 9
and 10 William ML ¢ 15 except that the
reference is there left to the will of the
parties, and of eourfe that a& is {eldom
made ufe of, nor is it very natural that
the pradtifers fhould recommend it; and
therefore I propofe, that parties, in cafes
*of certain value, fhould be obliged to name
arbitrators.

As the Englith judges may not happen
to be expert in the French language and
law terms, it may be advifeable to give to
laymen, perfons of good charaGer and ‘
underftanding among the ancient inhabi-
tants of Canada, commiffions to be affeffors;
but not to have voices.

Whether grand juries, or petty juries, fhall
be 1aid afide; or whether in criminal; or
civil caufes only; or whether verdicts {hall
be an open majority, or whether a]l ver-

dics fhall be fpecial in civil cafes, (as the
" latter
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fatter is propofed in the plan in the prinit=
ed colle@ion of Mr. attorney-general Ma-
zeres) are queftions of wiich I am- not
able to form a perfe&t judgment, as being
partly out of the line of my profeffions
but it merits a particular confideration,

how far it may be advifeable and fafe for
your Majefty’s minifters to propofe any
thing to parliament that greatly deviates.
from the general fundamental parts of the
conftitution at home, and which, fora long
time, have already taken place in the co-
lony, in conlequence of your Majefty's
royal word and authority. The juﬁiﬁéaf.‘
tion of your Majefty’s judges, the remov-
ing them from every fufpicion of partiality,

and from the danger of perfonal revenge;,
is alfo a matter of the higheft confequence

towards themf{elves, their country,your Ma-
Jeﬁy, and before God. Thhe peril of difere-
tionary powers, is fufficiently pointed out by:
‘that great Judge lord Hale, in his Hiftory
of the Pleas of the Crown, page 160, 1671,
211, and it merits the greateft attention

* from
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from thofe perfons who are called upon
to propofe a legiflative {yftem.

After thie evidence of the governor, chief .
juftice, and attorney-general of the pro-
vince, that juries in criminal caufes are
agreeable to all the Ganadians, any imagi-
nations formed to the contrary, with refpeét
to the Canadian lords of manors or noblefle,
cannot bé admitted. The flate of the
noblefle ini the province will be more par«
ticulaily explained, when I come to fpeak
of the ¢onverits, urider the head of religioit;
I will oaly obferve, in the cafe of trial
of a feignear, that other Canadian
feigneurs would probably be fome of the
jurors, and that #f amy of his tradefmen
were o the jury, they would have an in-
fereft in preferving the life of the crimi-
nal; as mercantile intereffs - have often
fupported the worft members in a fatious
ftate, both in ancient and'r‘noder'n'hiﬁbry,
toavoida probability of lofing their debts.
But the fcigneurs or nobleffe by virtue of

their
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their.fiefs; -and the officers'and noblestby,
patent, who have ferved in the: French,
troops, are, the one too inconfequential,

and “the other too miferable; in ‘point of
property, to‘merit any diftinftion by trials, -
or in the natureof the punifhment : to com-

pare them to Britith peers would be to form

an argumeiit of ridicule and not of reafon. .

As it appeais that the Canadians have
had. fo great an ob;eé’clon to arrefts bemg
difhonourable, and as arrefts create fo much
tifery. in a whole fem}ly, who become a
burthen upon the public, as they prevent
every exertion of induftry, and render the
morals, of the prifoner much worfe, by
confining him in company with the moft
abapdenqd,crimiﬁals, it feems to me that
in.a commercial flate it may be proper, to
take:away arrefts of body in the firft in-
flance;,-in civil caufes under ten pou'lds.;
unlefs, there is an . oath of two i’uﬁcxent
thanfes, that the defendant is hLely o

F Wxth-
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withdraw himfelf out of the colony. To
arreft an induftrious man, when perfonal
labour is of fuch value to the community,
is a.public lofs, as well as a privat¢ one
to -the perfon who arrefts: it i§ put-
ting fettérs upon that induftry, the exer—
tion-of which only could difcharge the debt..
. If arrefts fhould be allowed, it feems.

highly neceffary that imprifonments thould:
be regulated. It would be happy i they
were fo in every part of your Majefty's
dominicns. The fecurity and refosmation
of ptifoners fhould be the obje&ts of the
legiflature in depriving a fubject for any
time of his liberty: his life, and health,
aud ‘motals are - of public confequence..
The police in' Holland, Where"e;x‘réi"y' pri-
foner has a {eparate cell or apartment, is:
deferving of imitation ; neither their minds.
not bodies become there liable to the worﬁ:
contagions; and a releafed pnfoner re~
tirns back to fociety a better and more:
ufeful
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uleful fubje& than when he enteredf ‘hig
eell,

"The terms of the ordinance of the 1ft
February, 1770, appear to me infuffi-
cient, in not direGing that the fale of all
eftates in land taken in execution fhall be
made by public auction ; nor does it regu-
late the other conditions of fale, nor the
place where the auction fhall be: all which
being left to the difcretion of the provoft-
marfhal, as I conceive it, may be extreme=
Iy injurious to the proprietor ; and furnifh
perfons with means of procuring the
effates at a price greatly inferior to their
true.value, The ordinance only fettles the
marner of giving notice, the time of fale,
and the fees for the publication.

It mafr be proper to allow all pleadings
to be in ‘French or Englifh in all the courts
at the option of the parties mdlfcnmmately
It ihould be known in fuch a country, that
part:es may. plead for themf{elves: it would
be “proper to confirm expreffedly fo much

| Fa of
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of the procefs verbal, or rules of practice; in:
the French courts of the colony of the 7th
November, 1668, article 6, as relatés to
this point ; becaufe this public confirma-
tion will obviate the complaint-among the
C}znadiéns, of the expence of {fuits, and it
will pleafe ‘the inhabitants, without hurt-
ing the pradiitioners; for if the parties can
find an abler hand, or can pay him, cer-
t‘ainl'y"_they will pay him to plead for
them: if they cannot, it is but juftice they
thould be permitted to tell their own ftory,
and in their own way.

1 am profeffionally convinced of the ab~
fu;‘dity ~and confufion which is ever oc-
ealioned when the ftyle - and forms of one
fyﬁem of law, or even of one court in the
fame fyftem, is applied to the pra&ice of
another: the meafure of proceedmgs be-
ing -inconfiftent with the nature of the
principles, or the bufinefs in queﬁlon, 18 in
many inftances {o unequal, that to judge of

the law of one country by the rules of pro~
cefs.
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cels of another is, befides doing injuftice
under an appearance of doing better, a thing
as full of abfurdity and ridiculoufnefs, as if
a taylor were to take a meafure of a
man’s. coat by a fhip’s quadrant. The
forms and ftyle of Englifh writs and plead-
ings ill agree with the language of the
French civil law: it deferves to be confi-
dered, how far it may bé neceffary to fol-
low many other parts of the French pro-
cels, if the French law in civil property
is to remain as the common law of thé
province. I conceive this muft be left to
the knowledge, difcretion, and experience
of the judges; who will have the aid _of
the bar and the Canadian .pra&itioners:
and it may be enaded that no judgment *
{hall be arrefted merely for want of form
in civil fuits. The fa&, the demand, and
the defence are .eafily reducible to fimple
propofitions. But in ¢riminal cafes, as all
the law of England on that head a&ually

# Vide follicitor-general’s Report.
Fj now
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now is introduced, the forms of indict-
ment, in my apmzazz, muft be contmued
and ought to be as firi& as in England
'upop.; this ground, becaufe the laws of
England being dipt in blood, the advan-
gggés given to criminals, by the lenity of
the procefs, and the power of pardon in
the crown, are the only ballance of the
peculiar feverity which is manifeft in the
inequality of crimes and punithments,
‘The Englith laws in their inftitution feem
to have been made for the terror of a dar-
ing people; the execution of them, for a
-generous and compaflionate one, I con-
cur in thinking that there. thould however
be a.mitigation of the law of felonies by
flatute. That no perfon in the province
thould be capitally convicted for theft or
robbery under five pounds, although r4ar
75 equal to sen in England ; and that in al}
felonies intitled to clergy, no perfons. fhall
be burnt in the hand, or their goods con-
fifcated, but the punithment to be a fine
ar
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or imprifonment, at the difcretion of the
court.

As the province derives the lefs advan-
%tages’_ from the fuperior court, although
the moft important, and moft ably {up-
plied, For want of more frequent fittings,
it thould be regulated: and the -court of
King’s Bench thould be held oftner, and
in terms as thall be judged moft for the
convenience of the inhabitants, befides
ithe circuits. For it is ftated that the court
of King’s Bench has feflions. only three
times a year at Quebec, and twice at Mon~
trealz whereas in the time of the French
government there were three royal courts,
one in each diftri& of Quebec, Trois-Ri-
vieres, and Montreal, vefted with full power
civil and criminal: each court had its
judge, ‘and a king's attorney-general for
crown profecutions. They held two-courts
in every week, except {ix weeks vacation
in September and Oiober, and .a fort-
night at Eafter, and thefe courts would

Fq even
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-even fition other days in the week if ex-
traordinary bufinefs required it. From
thefe courts there lay an appeal to the fu-
prenie council of the province, which fat
every week. The expedition and reafon-
ablenefs of fuch arrangement for the diftri-
bution of juftice is infinitely firiking. And
it appears not to have been without caufe
that -tlie Canadians have felt and com-
plained of the difference. 'To make the
fittings of the fupreme court of King’s
-Bench more regﬁlar, it cannot be better
than te adopt the ordinance for that pug-
pofe, which was recommended by the chief
juftice himfelf from the bench to ‘the grand
jury of the province, but which did not
"pafs; becaufe fome of ‘the Englifh mer-
‘chants of that jury, defirous to delay caufes
.of a&tions for debt in the then low flate
of commercial credit in the province at
that time, did not approve fo much expe-
dition of judgment; and therefore the
Englith part of the jury never acquainted
the Canadian part, all of whom are now

fenfible
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fenfible of the utility of the ordinance pro~.
pofed, and regret the lofs of it.. M. at~
torney-general Mazeres- has: printed it,
Colleétion, page 71.

In the cafes of appeals the legal value
of money deferves great confideration.. . If
the plan of three courts, and an appeal to
the governor and council, with two.of the
judges and King’s attornies of the other
courts, is not adopted, then the appeal, in
cafes of four hundred pounds value, might
be made dire@ly to your Majefty, without
any other intermediate appeal.

It may be alfo proper to eredt, as pro-
pofed in the report of the governor-and
chief juftice, a court at Détroit, becaunfe the
“fettlers there, amounting to about“feven
thoufand perfons, are populating very faft,
and extending themfelves, as the people of
New York are, towards each other. An
objeftion may be taken to this, that it is
ot policy to encourage back fettlements:

but
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but the queftion feems to be, not whether
the population of the interior North Ame-
‘'rica fhould be encouraged in policy ; but
the fa& is, that there is, and will be popu-
lation there 5 and that where population is,
the dominant power muft regulate the fet-
tlers, or they will regulate themfelves pro-
bably to its prejudice. The interior fettle-
ments certainly are a material fupply and
fupport, both of men and provifion, tothe
exterior on that coaft, and ferve equally to
take off the produce of the mother-country;
and to make returns by the medium of the
fea-ports ; but there can be no real diftinc-
tion as to political good between the inha-
bitants of the maritime line and thofe of the
back fettlements, for they are much con-
ne@ed in view of national firength and
benefit; as the radii of a circle all meet in
the fame common center, and all touch the
fame extreme boundary.

The great diftances of Montreal, one
hundred and cighty miles from Quebec,
alfo
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alfo of Trois-Rivieres, and Détroit, deferve
attention ; and it is an argument fufficient
for forming three courts of King’s Bench,
to fave to your Majefty’s fubje@s the gréat
expence of employing for ‘every perfon,
not cnly his attorney on the fpot, but his
agent at Quebec, befides the fatigue and
expence of travelling himfelf, and bring~
ing up his witnefles from the extreme
boundaries of the province, in a very fevere
climate. I approve, however, that it thould
be in the difcretionary * power of your
Majefty’s principal attorney-generzl, to re+
move any party for fafety for a quick and
more convenient trial to Quebec; but thig
thould be reftrained to cafes of treafon only,

It is a fa& which deferves attention,
that for want of a good government fince.
the éonqueﬁ, the trade of furs has been
but one third of what it was under the
French, as appears by the exports.

# Vide folicitor-general’s report.

To
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Tolook into the map, the fituation of
Détroit fufficiently fpeaks the 'pr,opriety
of fome regulation of juftice there’; and
more efpecially as it is the mart and en-
trepot of the fur-trade and the Indian
cecmmodities, fuch a regulation is necel~
fury for thé trade, and for preferving peace
and fr'iendihip with the Indian nations re-
forfing thither,

" When Gafpey thall be fettled, a jurif-
diGion fhould alfo be effablithed there;
but 1 fhould apprehend, ‘from oblerving
the fituation and form of it in the map,
that it might be very proper to-unite it te
the province of Nova Scotia.

I {hould imagine it would be very ufe-
Zul if the judges were to have a power, in
cafes were it might be thought neceffary,
by themfelves, to appoint commiffioners
in diftant parts, with power to fummon
juries, before whom examinations may be
taken, with proper folemnities, upon the

¥ fpot,
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fpot, and # verdi& tranfmitted to the fu~
preme court under feal, whenever a matter
of fa@&, fuch as concerning boundaries,
wafte, dilapidations, execution of contrais,
damages done, &c. is in difpute.

The taking evidence in private uporn
affidavits {thould be difallowed, unlefs the
parties thould confent, or the court thould
dire& them to be taken upon a fpecial
caufe, or proper grounds fhewed upon
motion by council. The injuftice of
parties being evidence upon their own’
caufe, and the pradice of caufes being
determined entirely upen affidavits, is too
full of evil not to deferve a peculiar atten=
tion, efpecially if the party who makes the
firft affidavit, has not a liberty of a reply
to the affidavit in anfwer; in the ufual
pratice, as I conceive it to be, equivoca_tibn
and perjury muft reign in full force. '

It is propofed, by Mr. Mazeres, that in
cafes of debt to a certain amount (which’
‘ cught
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ought to be very confiderable), an alfépu
tion, or plea of faculties or effe@s, being
delivered by the plaintiff, the deferidant
fhould anfwer upon oath, giving in an
exat {chedule of his eftate and effe@s.
This propofition may be thought pecu-
liarly hard in many cafes: but I conceive
the flate of the country muft determine
the propriety or impropriety of the pro-
pofaly and that fuch fchedule and account
ought not to be called for without very
fpecial caufe, to be determined in the dif-
cretion of the judges.

In a country in which there is very
little money, but corn and other perithable
effets make the greateft part of the pro-
periy of the inhabitants, it may be right,
in cafes of {fuits for fome fpecial property,
of the perithable nature of which a proof
is made, that the whole at the requeft of
any one of the parties fhould be Hable, by
an order of the court, to be fold to the beft
bidder, by perfons to be named and com-

‘ ' miffioned
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miffioned to fell by both parties; and that
the amount fhall be placed in the hands
of the judge and his regifter, in imitation
of the civil law methods in zfum jus ha-
bentium, or for the account of the party
who fhall finally prevail in his fuit; dnd
the amount to be paid by them into the
hands of the receiver of his Majefty’s
revenue; for his Majefty’s ufe; and that
bills be iffued to the faid judge and regifter
by fuch receiver for the repayment of the
faid fums, at the intereft of three per cent.
A meafure which I thould conceive would
be very ufeful to create a dependence
upon, and firengthen the hands of govern~.
ment in many views, as well as it would:
be equitable and advantageous to the re-
fpeQive parties.

It may be right, that the judges of the
feveral courts in the province, fhould be
allowed a difcretionary power in granting
of full cofts, and taxing bills.

Inftead
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Laftead of one provoft-marthal for the
whole province, it is propofed. that there
thould be a theriff for each diftrict; with
fome title or matk of honour to the-perfon:
who thould bear it.

_'The two coutts of commiori-pleas, efla~
blithed by general Murray’s ordinance of
17th September 1764, at that tirde with
military men for judges, and priefts affei-
fors, and now having almoft all the affairs
of the colony brought before them, evi-
dently tend at all times to leflen the utility
and confequence of the fupreme court.

Mr. Mazeres recommends that the pro-
vince be divided aceotding to its three an-
cient diftri@ts of Quebee, Montieal, and
Trois-Rivieres ; that there fhould be three
royal courts, or courts of King’s Bench, in
each ; that the judges fhould have been
barrifters at law, who have been exercent
three years at the Englith bar, at leaft, and
who have a competent knowledge of the

French
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Freénoh language, and three -King’s, attor~
nies, and no other courts, . Thefe, couits.
to be limited to. their refpeive -diftrick;
co-drdindte indeed, but not concurrent,
as not of equal authority every -where,
nor as liable to be controuled by -each
other: and this meafure Mr. Mazeres
recommends on a ground which appears
to be very conclufive, that this divifion
is Beft adapted to the fituation of the fe-
verdl patts of the province, and that the
Canadians have been ufed to it, and that
it is therefore moft agreeable as well as
convenient ¥, If this eftablithment of
three courts were to take place, then it is
prof)o_fed, in the fame plan, that there
fhould be an appeal to the governor and
council of the province, confined to a
certain value, and from thence to your Ma-
jefty in your privy council. The reafon
laid down is, that the appeal to the
governor and council would preferve a

* Printed Colle&ion, p. 38.
G uni-
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uniformity of faw thfoughout the whole
prévmce, and would obviate a dxfference
of decifion, which might gradually grow
ouit of “précedents in the three different
diftridts,” if the three royal courts, -or of
King’s Bench, were tobe left perfetly in-
depérident, and not to unite in a third fu<
perior cotirt in' the.province. '

: It is alfo very well propofed, that the
three King’s judges, and three attormes,
thould be members of the councilex oﬁiclo,
fo as to aid the governor and councd upon
appeals ; whereby the beft law abilities in
the province would be empldyed in form~
ing decifions in the laft refort, which
would be in fa& checkmg any arb1trary
proceedings of a governor, and forming
the law of the province; That they ﬂmu_ld
attend the governor at certain times. of the
year, moft convenient for hearing appeals,
“hich is thought to be one month at Chrift-
mas;  To-this I mufl add, in my humble
opinion, a neeefr'*ry limitation, that the

‘

judge
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§udgé frbm whom the appeal lies, and “the
ng s attorney in his court, fhall not ﬁt
at the hearmg of the caufe appealed. .
might. poﬂibly, not be improper to add, ;h_e
.jildgé of the vice—admiraliy, and the advos "
cate-general, to the number of the members
of the council, as before propofed.

‘That, no appeal thould lie to.the King
and council under five hundred pounds, - is
thought by fome perfons a hardfhip, and
that it, leaves no check upon the governor
and councsl in lefs fums of great value in {o
poor a colony,

tis propofed by Mr. Mazeres *, that no
new exammanons fhall be taken upon ap-
peals in any caufes, but only any error of
the —girorzyeeﬂincs be correfted, .and a new:
trial of any fag, if good caufe is ﬁlcwn,
fhall be gran;ed and a trial, by a'double
. number of jurymen, if the lofing party re-

_* Printed Collectien, p. 38, 39,
G2 quires
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quires it. ‘That the method of proceeding
in the firft inftance in civil a&ions * in the
common law court, {hould be as follows3
the plaint is to be read to the jndge in
'open court; if he determines that there i§
good caufe of 2&ion, fummons to iiue,
but not till then. If the plaint is admitted,
it is to be filed as a record; if non-ap-
pearance of the party, or good caufé fhewn
of »non—appearaﬁce, then the party fum-
moned to pay cofts, at the judgment of
the court, upon circumftances, for the delay
of fuit; and frefh fummons to apgear again.
thall iffue; if negle@ toobey thefecond fum- -
“mons, judgment to go by default. Anfwer
to the plaint to be either in French or
Englifh, and to be filed. That the judge
may interrogate the ‘parties himfelf; in or-
der to determine whether farther teﬁimopy
is neceffary. 1f either of the parties, on
the judge determining that farther tefti-
mony and -trial is neceflary, chufe to have

“* Printed Colle&ion, p. 33.
ajurys
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a jury, the party praying it fhall pay the
expence of the jury’s attendance 5 if both
pray to have a jury, both fhall pay.- If
the conteft is between a native born fub-
je& and a Canadian, the jury to be de mé-~
dietate, if either party fhall require it: the
jurymen to receive five {hiliings per man,
For at prefent the Canadians, asit is ftated
upon good authority, complain of the at-
tehdance upon juries, in civil fuits, as a
heavy burthen andinterruption of their
occupations: though they like well enough
to be tried by juries, they do not like to be
the triers*, without forhe compenfation.

That any governor {hould have it in his
power. to fufpend, fuperfede, or otherwife
“controul, the counfellors or pradtitioners at
the bar, is evidently liable to many objec~
tions. In my humble opinion, therefore,
it feems neceffary to enad, that for the
better regulating all the public courts of

e
* Printed Inclofure, p. 38,
G 3 juitice
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juftice. of the province, the chief juftice
thall have the fole power of admitting and
licenfing all advocates, counfellors, and
pleaders, procurators,. attornies, and foli-
citors, in the feveral courts of juftice in
this ptovince ; with power fo make rules
for-the proper ferving or education of fuch
petfons, and to examine them before ad=
miffion, and to reje& them if he fhall {ee
caufe ; alfo to fufpend or deprive them of
the exércife of their offices, for any negle&,
contempt, delay, or malverfation, fraud,
or undue proceeding, in his or any other
court, when he fhall fee caufe; and the
governor of the faid province fball not
iriterfere in the fame in his public capa-~
city.

It is alfo a point that merits great atten~
tion from government, that the notaries,
whoare 2 very ufeful and very refpectable
fort of-men, thould be continued with their
ufual privileges, and have fome advanp.
tages granted them, and fhould be allow=
o ed
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td to ptadtife as folicitors and advocates,
and everto be affeflers,

It would be right that the law officers of
the ¢rown tfhould have honourable efia-
blithments, fo as to raife them high in
refpe& from the inhabitants, and to make
them lefs dependent upon private bufinefs.
The falaries, as flated in the Inclofure Ap-
pendix, No. 15, are very mean and. un-
worthy of men of education, abilities, and
honour. Thofe clients who pay beft for
time and labour, will -certainly be befk
ferved. An encreafe of falaries will cre-
ate an expence: but there may be a falfe
ceconomy ; and there is no doubt of the
truth of this propofition, that a fmall body
of men of abilities in the law, fent out and
maintained by the crown in amanner ade-
quate to their rank, and made indepen-
dent of. every private conneftion, will an-
fwer the views of government, -and pre-
ferve the peace of the colonies more effec~
tually than ten regiments. What has

been the confequence in the cqlonies, and
G4 elfe-
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elfewhere, of independent men of great
abilities in the law, diffatisfied, with reafon
or without, and who have gratified their
own refentment, or the views of a party,
at the expence of the whole kingdom, I
need not to obferve, and thall only refer to
that part of the report upon the civil go-
vernment of the colony made by Mr. Yorke
and Mr. De Grey, which is very firong in-
deed upon this point *; of the meanefs of
the law eftablithment, which has too long
remnined a dithonour and a prejudice to
your Majefty’s fervice.-

The /2’[072',4 head propofed is a bill for declar=
ang-the common law of the province.

The Canadianlawyers are, it feems, not
entirely_agreed how much of the French
Ayftem of the cuftom of Paris | has afru-
ally enured in the province of Canada.
‘The capitulation for Montreal and the pro=

* Vide p. 156, Inclofure of the Board' of Trade,
Art. 2.
+ Printed Colleétion, -

vince,
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vince, article thirty-fix,, whicH engages £
preferve to the inhabitants theit propeity,”
feems to me to -fipulate the wmapner in
which that property is to be held ; of cons
fequence the tenures are to be preferved,
and -l the laws relative to that property.
For it is not only the thing which we hold,
but the manner in which we hold bene-
ficially, that conflitutes our property;
therefore I conceive that all the lands in
Canada, the property of native Canadians,
or which have fince pafled by defcent or
by will, are, in virtue of the capitulation,
ftill governed by the law of France, as to
the tenures or modes of holding; although
by the forty-fecond article of the capitula-
tion granted for Montreal, and the reft of
the province of Canada, and by the ninth
article of the treaty of Verfailles, z4e 7y~
habitants become fubjells of your Majefty.
How far your Majefty’s proclamation, and
the commiffions and inftru@ions have or
have not fuperfeded this idea, arifing otit

of
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of the terms of the capitulation and treaty,
and how far the cafe of the new fettlers, emi-
grants from Great Britain, and acquirers of
lands by new titles, as by mortgage, grant
or purchafe, is.capable of a diftin&ion, has
been already obferved .upon.
1 think there is a great diftinGtion be-
tween the treaty and capitulation; for the
treaty, which makes the inhabitants {fub-
jes of your Majeﬁy’s crown, .confirms
to them their property in no other mode
than in a permiffion to retire, and to fell
their eftates, and thofe reftrained to be fold
te Britith fubje@s. So that if they ftay
and claim under the treaty only, they flay
under condition of becoming, by their
own free a&, Britifh fubjelts ; and as fuch
{ubje& to Britith laws. But the treaty
- made with the fovereign power of France,
which, without taking notice of the capi-
tulation, transfers its fubjecs pleno jure,
daes not fuperfede the capitulation made
with the inhabitants;. becaufe I confider

capitula~



L ogr]

capitulations, in the eye of the law of na-
tions, to be not -only as national, but per-
fonal compaé&s, and made with the inha-
bitants themfelves, for the confideration of
their ceafing their refiftance. It is con~
fiftent with the honour and interefts of this
kingdom, that they fhould be religioufly
obferved, and that .the condition of the
grantees fhould be rendered fubftantially
better, rather than worfe, fo far as any
perfon or perfons are capable of taking
benefit of the grant,

At the fame time I muft obferve, that

I do not conceive that your Majéﬁy is fo
bound in your legiflative capacity, that
you cannot in parliament change the laws
of fucceflion or heritage, or prevent the
keeping up any corporate .body ecclefiafti~
cal, by preventing_a perpetual renewal by
new members, or that your Majefty cannot
regulate any other general matter of dividing
property real or perfonal, after the death of
the poffeffor, in the fame manner as your
' Majefty,
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Majefty,in parliament, may change the laws
refpedting your other Britith fubjeds; fo
that the law be not made to the prejudice
of any particular private perfon while he
lives. Inafmuch, as no man naturally
hath property after death, the community
to which it reverts has a right to fix the
law of partition aftér death, as it fhall
judge moft for the benefit of all its mem~
bers, The right to difpofe by will, or to
make a private law for a family, is a-pri-
vilege granted by the community; and
reflrainable, as the law of France reftrains
it more than that of England, by except~
ing the legitime and limiting devifes of
land in-certain degrees, except by deed by
-and among parties living.

It would probably anfwer every juft and
reafonable purpofe, and would tend per-
fectly to quiet the minds of your Majefty’s
Canadian {ubje&s, if a bill were to pafs in
‘ parhament to the following effe¢. That
in all cafes of wills, tenures, ancient rents,

quit=
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yuit-rents, fervices not being military,, di=
vifions of lands, and transfers, hypothe-
cations, or charges and pledges, or incum=
brances of property, moveable and im-
moveable, and of hereditary defcent, or
partition of dower, or diftribution in cafe
of inteftacy, the legitime, or portion of
children and widows, and of all deeds,
leafes, and contradts, the ancient laws, cuf-
toms, and ufages of Canada fhall be valid;
unlefs the faid cuftoms and ufages fhall
have been deviated from by any con-
fent of parties by exprefs convention, or
in which the modes of the Englith law, as
in cafes of transfer between,a Canadian
and Englith born fubje@, fhall have been
followed ;. that in all cafes where fuch
cuftom and ufages of Canada are relied
upon, either by the party complaining,
or the refpondent, fuch cuftom and ufage
fhall be fpecially pleaded. And in order
the better to erafe from the minds of the
Canadian {ubje@s, their ideas of veneration
for the ediés of their late fovereign, and

for
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for the arrets of the tribunais of France,
and as much as poflible to 'make them
fenfible of their union with, and depend-
ence upon the Britith government, it
fhould be enaed, that the French law,
known under the denomination of the cuf-
tom of the vifcounty and provoftthip of
Paris, and fo much thereof only as hath
actually been pra&ifed in the province,
thall be pleaded under the title of ke com-
mon law, and the cuffom of Canada, as by
al# of parliament ¢ffablifhed, and under no
other title whatfoever; and the abfira& of
the faid cuftom, as hath been drawn up
by a committee of Canadian gentlemen of
tue law, thall be ‘a‘.nnexed to the bill to‘_bé
referred to, as the fole rule; ‘obferving
only the alteration in the articles 99 and
101, as in the advertifement or preamble
of the faid abfirad is fet forth, that
lands already granted or to be granted by
your Majefty, your heirs, or fucceflors,
fhall be holden in free and common foccage

tenure, and fhall pafs according to the
laws
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faws of England: power always referved
to your Majefty to make grants of lands
in any other mode of tenure, if to your
Majefty it fhall feem meet.

The mode of doing fealty and homage
for the Canadian feigniories already efta-
blithed is extremely fimple, as appears. in
the principal extra&s of the French laws,
€. 1. tit. Foi et homage. If it is proper to
change it at all, it will be better to form a
record of the title of the tenuré in a more
folemn manner, by regiftering the homage.

Tt may be proper that the laws of the
police hitherto eftablithed and practifed,
fhould be obfervad -and carried into exé-
cution by the juftices and other peace offi-
cers, and that his Majefty’s governor may,
with the confent and advice of his council,
at any time, on the prefentment of any .
two or more houfe or land-holders, or any
one of his Majefty’s juftices of the peacé,‘
or law officers, iffue fuch freth orders of

Police
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police as he fhall judge neceflary, from

ume to time, fbrutile better mamtalmng,
the hxghways, ftreets, bndges, pavmg,
Pubhc edifices, wharfs, navigations, for
preventing fire, and removing of annoy-
ances to health, or to the free paffage, m
places where paflage hath been ufual ; pro=
vided that fuch orders be fubje& to an ap~
peal in cafes of property, above the value
of ten pounds, to the chief juftice of the

f2id province.

The Canadian inhabitants readily enough
embrace the prote&ion of the laws of Eng-
land when they find they make for thém.
There is {fomething very whimfical in the
cafe of M. St. Ange, which I have feen

-as ftated upon great authority; and it fhows
the motly mixtare of French and Epghifh
laws in che province, and the confufion res
fultmg from the uncertainty of them, and
the want of a regular fettlemeht, Mr. Grant
purchafed the eftate ¢f a minor, .M. St
Ange; the former a Britifh fettler, the

latter
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fatter 2' Canadian. M, Grant trever hav-
ing feen the eftate, paid a part of the pur-
chafe mortey, which was vei'y confiderable:
;ilISon a view of the eftate he found it in=
ferior in value to his expetations by one
half. He was fued foi the remainder of
the money; he pleaded the civil law of
j?rance, and infifted that he was intitled
to a reflitution 7 integrum, on proving
the true value of the eftate to be only one
half. The Canadian infifted upon thelaws
of England, and a fpecial performance of
contralts, on the ground of the fule of
the law wigilantibus non dormientibus fuc-
currit lexe 'This caufe will probably. find
its way to the council at home.

The. defcription given by general Carl-
ton, in his letter to the earl of Shelburne,
NQ 3+ P 90 24th December 17675 of the
confuﬁon, of the courts of juftice, and the
confeqmnce of their proce\.dmg by diffe-
redt rules. is very firiking : zhe governor

and councily as a conrt of equity, reverfing the
H . decrees
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decrees of the fupreme court of King's Beachl,
which reverfes that of the Comman Pieas, .

There are a number of edics, declara~
‘rations, rules, ordinances and provifions,
which have hitherto been the written law
of the colony, and in atual ufe; which
appear from the extra&s to be fo wife and
well fitted to the nature of the colony, that
although they cannot now operate by the
authority of the French King, yet they
feem many of them very proper to be
adopted in the new fyftem of law to be gi-
ven'to the Canadians ; and therefore it may
be right that the {ubftance of thofe extra&
which are proper thould be declared to be
a part of the common law of the province
of Quebec; and to be recited accordingly
in this a& of parliament, and to be plead-
~ edunder it, and not under-any other title
than as ‘#he act of his prefent Majefly for de=
claring the common low of the province.

_ This article cannot be concluded, with-
out taking notice of the a&  of habeas cot=

puss
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pus, the benefit of which, if extended to
this province, may in policy be limited,
on account of the peculiar circumflances
of the province, and the natural views of
the court of France in cafe of a future war.
The governor and council may havé a
power to fufpend the effe of the faid ad,

during the time of any hoftilities or de-
clared war, rebeilion, infurreion in arms,
“or invafion of the province, or any other
of the dominions of Great Britain.

'I;"he‘propoﬁtion made by Mr. attorney-
general Mazeres, in his printed draught
of a bill for parliament for fettling the laws
of the province, deierves a very particular
confideration, whether it may be ufefyl
(if it is thought proper to deviate at all
from the Frenchlaws of Canada refpe@ing
eivil property) to introduce thé mode of
diftribution, fo equitably fettled by the fa-
mous a& of Charles II; the Englifh ‘aw
of dower; of wills of perfonal and res/
eftate (in which latter cafe, the French

Haz by
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by their own law dre under fome rqﬁ_ri‘\in*t}};'
inheritance in defcent, and of coheirs ; with
fome alterations in the French and Eng-
law more confonant to naturak equity with
refpe€t to parents in the right titme af«
cending inheriting the lands of children,
ini default of heirs in the defcending line,
or of brothers and fifters in the collateraly
and lefs confonant to the feudal principle;
which reftrains that afcent; and which gives;
according to the law of England’,. the pre-
ferénce to the uncle to inherit the Jands of
his hiephew before the father of thatnephew..

«Int the preface to the abftralt of the laws
of police, drawnup by the Canadian law-
yers, gieat complaint is made of the not
obferving the atret of the council of ftate
of 28th April, * 1745, which: forbids the:
building any houfe or outhoufes with.fione:
ot tiniber, unlefs the ewners have annexed
a Fiench acre and a half in breadth; by
thirty or forty in depth, on pain of a hun«
dred -livres as fine, and demolitiony ex—

eept
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cept granaries, hay. lofts, and ftorchoufes.
It is' réprefented that the prefent inhabi-
tants avail themfelves of the laws of Eng-
fand, and croud together, asit is natural;
in confequence of which many of them
live very miferably and idle; and the lands
which are more remote remain uninhabited
and without cultivation. To endeavour to
enforce the fubftance of this arret, by any
a&t of the Britith legiflature, would be
deemed a hardfhip unnatural to the free-
dom of our government, nor would fuch
‘an a& be carried into force: and. there-
fore, like all other a&s unexecuted, which
are found to be mere {fwords in the fcab-
bard, it would only ferve to weaken the
high idea the people yet have of the fove=
zeign authority. '

The prefent allotments of lands are
thought, being parcelled out in contigu~
ous’ ‘columns of a certain breadth and
depth runhing up from the river St. Lau-
rence, to be the beft calculated partitions

Hgs . poflible
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poﬁible for the mainfenance of each:fepax
rate family and for mutual:aid and defence ;
and therefore the preferving of the- indi-
vifibility of thefe allotments is an. obje
whiich i thought to merit the attention of
legiflature : with this view Mr. Mazeres
propofes, in a printed draught of an at
of parliament, an alteration of .the laws
of inheritance, to take effe@ at a diftant
period, fo as to hurt no perfons now living,
who therefore cannot complain; which al-
teration might anfwer the purpofe : befides,
that by the power of making wills or-deeds,
every man hasit in his power to form an-
other law for himfelf, and his family, de-
feendants, or devifees, fo as to render any
fixed law of inheritance of no effe&, if it
does not fall in with his own ideas; by
thefe means, agreeably to the {pirit of hu-
man pride, which carries its vié'ws b‘e‘ybnd
the grave, he may unite all the lands he pof-
fefles; in one hand, and i ina certain line, the
firft point of which the teftator is delighted
toform,.and to extend himfelf into an ideal

perpetuity
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petpetuity by fuccefliori.. The Frenchilaw
refrsins at prefent the power of devifing
by willj by its alloting portions called the
legitime ; the Canadians may defeat the
new law of inheritance as propofed; at their
own pleafure, if it were to take place by
their wills or marriage' contra&ls. The
modification of introducing the law of pri-
mogeniture to take place at a certain dif-
tant period, firikes me as very prudent;
becaufe I am fearful that nothing would
tend more certainly to give difguft to a
people, however difpofed to fubmiffion,
than. an immediate alteration of ‘ancient
laws of inheritance, well known .among
them; and fettled by ufage into a kind of
holy reverence.

A change of the law of dower, and of
all that article of the French law concern-
ing property between hufband and wife in
communauté might be rendered ufelefs, if
the propofed change on this head were car-
ried into execution: for altho’ the French

H ¢ law
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law has its fubtilities, and might be:amenda
édand, fimplified by the introduGion of
the En lith law of dower; yet the fa& is,
_th;, law of dower is rendered ineffeftual in
Englqﬁd, by the creation of trufls, and
frequency of marriage fettlements: the
French are particularly accuftomed to make
formal marriage contralls, even when 2
yery {mall property is the obje& of thofe
conventions, and among the loweft people,

In refpeé to wills, I approve the amegdf,
ing the Englifh ﬁatut_e of frauds, and ex-
tending the fame formalities to perfonal
eflates as to land, The propofed article,
that no will fhall be valid, which is not
execiited feven days before the death of
the teftator, with feveral amendments of
the ftatute, will be of very great fervice,
yet not fufficient, i in my opinion, to. prevent
fraud, which the folemnities of the very
forms, required by theabove flatute in the
cafe of lands, have rather furnithed, with
tqols to intrench itfelf inftead of defeating

it
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jt. - Nothing can' effeGiilly delirdy “fraud
but the gtteRation 'of fFublic pef{’ons‘*“fhe
lodging 4n authentic copy fealed with 2
magifirate, by the teftator himfelf,’ hnd .
the revocation as formal as the rnakmg of
a will: all'which I think is admirably well’
anfwered by confirming the French’ law,
as iti the printed extra&, Tit. XIV, Art. |
1. If the diftance of feven days between
making the will and the death of the tefs
tator were added, in order to give validity
toan a& requiring fo much deliberation as
a laﬁ will, it might be ftill better, and that
even the party fthould have appeared at
fome place of public worthip, and accord-
ing to the Scotch law, at market, if there is
one, in the interval between making his-
will and before his. death,

The Englith law of diftribution of per-
fonal eftates in cafe of inteftacy, 1 con-
ceive to be a very good law, becaufe very .
clear and very equitable, It feems unrea- «
fonable- that the Englith fettlers thould

’ fubmit
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{ubmit to the French law in regard to pers
{onal, however they may acquire lands un-
der the French Jaw, now propofed to be
adopted, fo as to be confidered hereafter
as the Englith common and local law of
the province., An uniformity of the law
of pexfonal eftate would be extremely con~
venient and ufeful for all the inhabitants in
a commercial country, and it would pre-
vent great confufion when Canadian and
Englith families come to be more mixed.
As lands are a permanent; but perfonal is
a floating property, the laws relative to
them may well be made different; the po-
licy which regards the encouragement of
perfonal induftry and commerce on one
hand, and the permanency of landed pof-
{effion, for the purpofe of keeping up de-
grees of {fubordination in the {fubje®, and
for the better tillage and military defence
ofa kingdom on the other hand, dictates
this diftinétion,

At
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At the fame time I conceive that the
French laws of diftribution of perfonal
propertys in cafes of inteftacy, and the le-
gitime have a great deal of equity; yet
with refpect to the partage of their lands
among all the children, without regard-to
_ primogeniture, it is attended with great in~
eonveniencies to themfelves. Nothing re-
duces the families of the ancient French
{eigneurs to mifery more than the divifien
and fubdivifion of their lands by their own
law; a law, which though it appears at
firft to breathe more the fpirit of demo-
cracy than of monarchy, yetit is in fag
calculated for a military government only ;
becaufe nobles fo reduced can and will on-
Iy live by the fword *, Theallotments.ta

‘the

# Des les premiers jours de la colonie, on I’avoit
comine étouffée au berceau, en accordant 3 des of-
ficiers 3 des gentilhommes un terrein de deux’' 3
quatre lieues de front fur un profondeur illimitée.
Ces grands propriétaires hors d’état par la medio-
crité de leur fortune et le peu d’aptitude 3 la cul-
ture, de mettre en valeur de fi vaftes pofleffions,

T ’ furent
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the under tenants in Canada are aboug
eighty acres, juft fufficient in that' cold
country for fummer pafture and winter
fodder, for the cattle of one fénﬁily. 1
have no objetion to any middle f{yftem
between the French and Englith law, bet-
ter galguléted for keeping up a fort of yeo-
manry or gentry, with eftates or feigniories
ds now allotted, of about two or three
hundred Pounds a year when well culti~
vated, and to be indivifible; provided that
it is right to new 1nodel the colony all at
once. Probably every year, as-more re=
mote from the coriqueft, will leffen the
fubordination of the people, and may en-
creafe to your Majefty’s governmént, the
difficulties of any future reformation, of
béth the law of England, and of France.

o

'

fyrent comxme forcés de les diftribuer 4 des foldats
on i des cultivateursy; 4 charge d’une redevance
perpetuelle, Cletoit introduire en Amérique une
image du governement féodal qui fut long temps la
suine. de J’Europe.  Hiftoire Politique, tom, vi.
P 143. . o
The
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“The propofitions of Mr. Mazer&s on this
head, the refle@ion of governor €arlton on:
the clofe of his letter, No. 5. {propofing a
few companies of Canadian foot and officers)
upon the effe&s of divifion and fubdivifion
of Tands in every generation ; the idea of the
French government in the arret quoted
but impra@icable to exeeute, and the laws
of Normandy, which agree in part with
the propofitions of Mr. Mazeres, are red- -
fans iri favour of this change. Whether
it may be a meafure fit at the prefent, or at
a future time, and by what authority to be
carried into execution; muft be fubmitted to
the opinion of thofe perfons who are beft
acquainted with the difpofition of the ir %
bit‘mts, and the ftate of the colony in 'the
prefent partitions, and to your Majefty’s
foyal wifdom, upon the queftion of the
prefent expediency. The detrimentto the
French colonies, as an obftacle to the cfear-
ing and cultivation of more lands, anﬁng
from the French law of partition; is fo
firongly painted by a French writét of
great
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gréat authority and abilities; that fiig
his opinion appears ‘to me to be ‘conclufive !
I have therefore given the whole of his
opinion in the margin *: There

* Qui le croiroit? - Uneloi qui femble dités par
Ia- nature'méme, qui fe prefente au cceur de I’homme
jufte et bon¥ qui né laiffe d’abord aucun doute &
Pefptit fur la retitude et fon utilité: cecte loi ce-
pendant eft quelquefois contraire au maintien de nos
focietés: elle arréte les progrés des colonies, les
écarte du but de Jeur deftination; et d¢ loin elle pre=
pare Jeur chite et leur ruine. Qui le croiroit ¥
C’eft Pegalite de partage entre les enfans od les co
heritiers, Cette loi fi naturclle veut étre abohe
en Ameriqueé. ' :

‘Ce partage fit neceffaire danis 1a formation des
colonies, On avoit a défricher des contrées im<
menfes. Le pouvait on fans populiation? et com-
ment fans proprieté fixer dans ccs regions éloignées
et deferts des hommes qui les plus part n’avoient
§uitté teur patrie que faute de propricté. Si l¢
gouvernemeént leur eut refufé des terres ces avantu-
xiers en auroient cherché de climat en climat; avec
le défefpoir de commencer des établiffement fans
nombre, dont aucun n’auroit pris cette conﬁﬁance
qui les rend utiles 2 la mietropolé,

Mais depuis que les heritages d’abord trop éten-
dus ont eté reduits par une fuite de fucceflions et de
pattages foudivifés, a la jufte mefure qui demandent

: ’ ley
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.Thete is one moré obfervatioh which s
to be made, before I Jifinifs the fubjek of
landed

es facilités de"la culture; depuis qu’ils {ontaffez

limités pour ne pas refter en friche par le défaut

d’une populatiou équivalente a leur étendue, une

divifion ultéricure de terreins les feroit rentrer dans
‘leur premier néant. En Europe, un citoyen obfcur

qui ’a que quelques arpens de terre, tire fouvent
un meilleur parti de ce petit fonds, qu’un homme
opulent des domaines immenfes que le huzard dela
naiffance ou de la fortune 2 mis entre f{es mains.

"En Amerique, la nature des denrées qui font d’uri

grand prix, Dincertitude des récoltes peu variées.
-dans leur efpece, la quantité dlefclaves, de beftiaux,

d’utenfiles néceflaires pour une habitation: tout

cela fuppofe des richefles confiderables qulon n’a

pas dans quelques colonies, et que bientit on n’aura

plus dans aucune fi le partage des fucceflions continue

4 morceler, 3 divifer de plus en plus les terres.

" Qlun pere en mourant laifle une fucceffion de
trente mille livres de rente, Sa fucceflion fe par-
tage egalement entre trois enfans. 11 feront tous
ruinés fi Pon fait trois habitations: P’un parcequ’on
luipurafait payer cher les btimens, et qu’i proportion
il aura moins de negres et de terres; les deux autres
parcequ’ils ne pourront pas exploiter leur heritage
fans faire baAtir, Hs feront encore tous ruinds, fi
Phabitation entiere refle 3 Pun des trois.  Dansun

pais
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ladded inheritance, that both by the fubs
tilities'of the Edglith and of the Frenck
latvsy the corhmutation of landed property
is téndered liable to ‘mitich delay, difficul-
ty and litigations on titles, and prevents
it being brought into commerce fo muek
as it might; which is a matter of the ut«
moft importance in any commetcial coun<
try, particularly in a new colony, where
credit wants every fort of fupply and fouti<

‘ ‘ dation!

-

pais olr la condifion de créancier eft laplus mau-

vaifé de toites les coiditions; lés biens fe font éle-

vés- & -une valeur immodérée. Celui gui reftera

poffeffeur de’ tout fera bien heureux, s'il n’eft obligé

de donner en intéréts que le-revenu het dé I’h’abrtas

tion. ! Or commie la ptemiere loi eft celle de vivrey

il ¢ommienicera par vivre et ne pas payer. Scs dettes’

Shaccuimuleront,” Bientdt il fera infolvable 5 et dir
délordre qui niitra de cette fituation, on ‘verra for-
tir Ta ruine de tous les cohéritiers, I.abelition, dé"
I’Eééfité des pattages éi’c Ta feul renvede 3 ce défordre.

HnﬁoxrePohthue, tom. vi, P. 155,156, 157. 'Thé

autlior goes.on tg prove that the great load of debts
due both within the French colonies; as well as to’
the mother -country, which ruins:all theif eftablifly-
meifts; is occafioned by the law of partition and
fubdivifion of lands ad infinitum in fucceflions,
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dation, 'The rétrait lignager and feadal
makes a part of the French law, wherehy.
the lord or next heir muft be parties. con~
{enting to the fale of every eftate, and to
have a right of Iods and ventes of refum=
ingand pre-emption wjthiu a year, which
right is a twelfth part of the purchafe-
money, and eannot be taken away without
injury to th« proprietor, the lord having
taken a {mall rent (originally from his urn=
dersteriant) with a view to thefe fines of
alienation 1o a ftranger, which are the
great pront ol all feignories. So that if
the lord had'not this power of refuming,
he mightbe defrauded by a fle for a lefs-
pretended fum than was adually paid.
Thefe fubtilities introduced however into
the forms, often defeat the lord and the
heirs; becaufe the decifions of the courts
of France, adapting their interpretation of
the ancient exifting laws to the wants
and mannctsof the times, endeavour tofap
all the"fc' obftacles, and to introduce by de-
grees, and by conftru@ion of law, an 2afy

I com=
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compwtation of landed propetty; neceffary
inanage of commerce. If; therefore, the
mode of tenure is to be changed, as it is
.propofed, fome compeniation ought to be
givento the lord and heir, as in the cafe
of extinguifhing the heretable jurifdi€tions.
inScotland.. 'The leaving it in the power
of a feigneur, at the age of majority, now
made twenty-one by an ordinance, to
change his tenure into common foccage,
and defcendible by the Englifh or by fome
moreconvenient mode of inheritance adapt-
ed to the nature and cultivation of the
fands in allotment, is an option to which
no Canadian can have any objetion.

Third Article. 4 bill is propofed for the
better raifing and collecting his Majefly’s re=

VEHUE.

On this fubje it may be proper that cafes
touching the King’s revenue, whether in~
ward or outward, fhall not be tried by
juries, The facilities, the certainty and

cheapnefs
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chieapnefs of colledting, and fettling ap=
peals concerning the land-tax in England,
are an admirable example, hoW eafily men
may be reconciled to public burthens, if
they are but complimented with the bu=
finefs of levying and judging of them
themfelves. As the fupporting the pro-
vince with all the neceflary and. executive
parits of government depends upon raifing
an adequate revenue *; and as interefted
juries will always fuffer to efcape the per=
fons of thofe who defraud it 3 4 Britith
parliament, fo ufed as itis to the modes of
the revenue laws in England, may eafily
be brought to introduce into Canada, fomeof
the fame modes of taxation as in England.

¥ L’adminiftration des finances ne percevoit au
Canada queé quelques foibles lods et ventes. Une
legere contribution des habitans de Quebec et Mon-
treal pour Pentfetien des fortifications de ces places,
des droits, mais trop forts, fur I'entrée, fur la fortie
des denrées ct des marchandifes ; tous ces oba
jets ne produifoient au fix en 3747 qu’un revenu de¢
déux cens foixante mille deux cens livres, Hiftoire
Politique, tom. vi, p. 143.,

12 If
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If a-cértain humber of the principal- Tande
holdérs of the Canadian- {eigrieurs were
t6 B¢ appointed, together with his Ma-
jefty’s governor and judges, to be commif-
floners, with the title of tres llufires, or
right honourable, to hear and deterimine
finally all matters and caufes touching the
receipt and colletion of all taxes and in-
land duties raifed, or to be raifed, fines of
{eigniories, and other dues of his Majefty’s
{élgmoral rights (concerning which diffi-
culties have been made) and revenue of
-What nature or kind foever, it would, to-
gether with a competent falary, be a flat-
termg circumftance to the Canadian Tanded
gentry who fhould have thefe commiffions,
and would ferve effeCtually to prevent eva-
fions of the revenue laws of any. fort, now
or hereafter, on the part of the commer~.
cial inhabitants, chiefly Englith, and who
are the"people moft tempted to evade them,
But this regulation fhould by no means
extend to take away from the admiralty
court its jurifdi€tion concerning duties
and
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and forfeitures, under the a&s of trade;
‘but iha,t the officers of the crown may fue
there as ufyal, and as they fhall judge
pr@pe;_:‘: “but with a fpecial claufe, that.in
all cafes where, by the ats of trade, his
Majefty is intitled to any part of the for-
feiture, all fuch caufes fhall be carried on,
both in the firft-and fecond inftance, in the
name of his Majefty’s advocate-general,
in order to prevent collufive defertion of
the caufe, or appeal, on one fide, or unjul}
harraffing of the fubje& on the other. ‘
This will be agreeable to the pra@ace in
England whese all fuch caufes are carried
on in the court of Excliequer; in the hame
of his Majefty’s attorney-general, by a.ét‘
of parliament. ' '

Under the articles of revenue, the pro-
_ pofition of colonel Carlton, Appendix,
No. 1 2. feems very proper to be eftablithed.
That all vefiels -coming up the river thall
be obliged to enter at Quebec; and fhall
not break bulk at any place before they

arrive there.
Igj The
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" "“The'propofed duty upon rum will alfo
defetve the “conflderation of government;
and it Is underflood, that there is already
fome bill -prepared upon.this head, and
now under confideration of the board of
treafury, '

“There are very able informations on
the fubje& -of duties in this province, in
a private. ‘paper of Mr. attorney-general
Mazeres, '

" As it appedrs that your Majefty’s gos
vernors. have omitted to require the oaths
of fealty and homage, legal douybts have
been flarted, whether the fines to the
crown, upon the alienation of lands, -and
other feigniorai rights, are due till fuch
fealty and homage have been done: it
thould therefore make a part of the bill
touching the revenue, that all dues here~
tofore paid to the French king, whether
" arifing out of lands, or under any other
deromination whatfoever, are payable and

) to
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t0-be paid to your Majefty, your heits, and
fucceflors, unlefs. your Majefty fhall,, of
your royal grace and favour, remit the
fame for the greater encouragement of
your new {ubjeQs.,

The feigneur-paramount has what is
called the quint. To the feigneurs, the
fines are a twelfth part of the real pu#‘chafe-
money bona fide paid; and if the vendor
pays it immediately, two thirds of a
twelfth only are taken; which are equiva-
lent to an eighteenth of the whole purchafe-
money. The fluCuation of property has
been fo great fince the conqueft, that the
fines of alienation have been very bene-
ficial to the lords, and. confequently there
muft be confiderable fums due to your
Majefty on the fame account.

Fourth article. A4 bill is propofed for
gving leave to your Majefly’s Roman cam
tholic fubjects in the faid colony, to pro-
JEfs the worfbip of their religion, accord-

Iy < g
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ingfo the rites of:the Romifb churchy -as
Jar, (é& the. lows of Great. Britain permit,
which are already in-force, and antecedent.
2g-the, definitive treaty of peacey concluded
at. Pari.r, loz‘/z Fe/zruar_y 1763, and for-the.

c/zura/z _qf Eng/mzd already eflabli __j})ea' in the
Jaid-colany, 4 ‘

The ireaty gives the fuperiority to the
laws of England: it underflands. them all
to be introduced into the colony ipfo fato.
The treaty ftipulates clearly that the -laws-
thall not be changed in this article’ with
your Majefty’s affent, and by the national
legiflation, but fhall fland as they did ftand,
as-the law of the realm in being at the
inflant of the contrating.

Tt is then the queftion, how far the laws
of England affe& the cafe of the Romith
religion ! In England very much: if exe-
cuted; in the colonies fettled by ourfelves,
no mnotice has been taken of it: fo fome

penal
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penal laws, in othier cafés of trading pro=
perty and-revenue, have been very lightly-.
enforced there formerly, “even whed the
colonies have been expreﬁ'edly mentioned:
But if the penalties of thie laws. are not felt
by the profeflors of the Romifh religion’
in England, it is by connivance from:hu-
manity or policy, not to weaken or depo~
_ pulate, that the laws are fufpended but_
dot abrogated,

The firft thing that firikes upon -this
head, is an opinion, that the penal fatute
laws of England, in relation to religion;
do not extend to the othet Britith colonies,
and fo it feems to be.agreed by manys
and that the Roman catholic worfhip-iand
profeflion of it therefore, fub medo; and
in a certain way, may be permitted, or
rather connived at in them, without bréach

of the fundamental laws of Englanﬁ’
under reflri&ions,

If ,thc «éxercife of the power of the papal
fge cannot be permitted in the ancient
colo-
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colonies of the crown by exifting law, it
is clear that it cannot be permitted in a
new acquired icqlony, when the ceded co~
lony is put by the treaty on the fame foot~
ing with the ancient colonies, by leaving
it to the laws of the realm.

With regard to Canada, in the fourth
article of the treaty it is declared, that his
Britannic Majefly foall give the moff effec-
tual orders that his mew Roman catholic
ﬁ;éjeﬁs may prafefs the ?zoor:[bz}b of their reli-
gion, accordmg to the rites of the Romzjb»
cZ'z}rcb as far as the iaws of Great Britain
permit. 1 flate the artitle in the French
language, fof the greater clearnefs and
précifion in arguing upon it. Sz Majefté
Brzi'zmmgue convient d'accorder aux habi-
tants de Canada la liberté de la religion ca-
tholique, en confequence elle donera les ordres
Jes plus precz';'ét les plus effectifs pour que
Jes mouveaux: fijets catholiques puiffent pro-
fefler le culte de Jour religion felon le rit
de V' Eglife Romaine, en tant que /e permet=

‘ tent



[ 123]

tent les Joix de la Grande Bretagne. By
thefe terms ‘it appears, that not the pro-
feffion of the do&rines, but the profeflion
of the exercife of external ceremonies is
only flipulated for: and the article is very
equivocal, whether that profeffion is to be
public or private; for the word profgffion
may be infifted upon_ either way: and as
for the degree, the article is en zant que, as
Jar asy andin fuch degree, as the laws of Great
Britain permit at the inftant of contra&ing,
Les loix de la Grand Bretagne is a general
term, and thefe words being in the plural
number, and the verb permettent in the
prefent tenfe, muft mean confiftently with
the general {yftem of laws of Great Britain,
now exifting in their totality; any of
which, tacit or written, may operate with
regard to this fubje&. The treaty con-
fiders the toleration as limitable in the de«
gree and manner of it accordingly. '

The makers of the treaty of Verfailleg,

feem to have had in their eye the eleventh
‘ article
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article of the treaty of Utrecht, refpe@ing
the ceﬂion of Minorca to the crown. of
Great Britain. In the capitulation of Mi-
ndrcé; thére was no article refpeing laws
or religion ; becaufe general Stanhope took
poﬁ'eﬁion in the name of the archduke, as
King of Spain. Sponder infuper regia fua
Majefias Magne Britannie fefé facturum ut
" incolm omnes infule prafate tam ecclefiaftici
quam. feculares bonis fuis univerfis et hong
ribus tuto pacaté"gue fruarztur az‘gue religronts .
anafm’ catbolice liber ufus #is permittatur,
utque. ez‘mm q/zf/moa’z rationes ineaniur ad
z‘uendam relzgzozzem pm’azé?tmz in eadem ir-
/z'c/a{, qua & gubernatione civili atque a legis,
bus M;zgme Britannie penitus abborrere non
wideantur. Moreover, ber Britannic Ma-
Jefty engages, that all the inbabitants of the
Jaid ifland, as well ecclefiaflics as laity, fhall
enjoy, in quict and fafety, théir properties
and honours, and that the free ufe of the
Roman catholic religion fboll be allowed them s
Jo that meafures of fuch fort fball be entered
upan for the protecting the. faid religion in
the
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the fuid:ifland, which medfures fhall not é};
pear to be abfolutely inconfifient with the
civil government, and the conflitution of
England. Here the ufe clearly relates to
the ufe of ceremonies. The fa& is, the in-
habitants of Minorca enjoy their religion,
and “their church governmeat, which is
fomething more, as effetually as if they.
remained under the crown of Spainj and
the courfe of appeal lies, from the bifhop-
of Majorca, who has the ecclefiaftical ju-
rifdiGion as bithop of Minorca, although.
a fubje& of Spain, to the Pope himftlf,
This fufpenfe of the law of England, with
refpeit to the people of Minorca, how=
ever does fiot alter it.

Now I conceive that the laws and. con=
flitution. of this kingdem permit perfe&
freedom of the exercife of any religious
worthip in- the colonies, but not all forts
.of do&rines, nor the maintenance of any
foreign authority, civil or ecclefiftical,
which do@rines and authority may afféct

the
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the fupremacy of the crown, or fafety of
your Majefty and the realm: for a very
great and neceffary diftinction, as it appears
to me, muft be taken between the profef-
fion of the werfhip of the Romifh reli-
gion, according to the rites of it, and its
principles of church government. To ufe
the French word, #he culte, or forms of
worthip or rituals, are totally diftin& from_
fome of its dorines; the firft can, may,
and ought, in my humble opinion, in good
policy and juftice to be tolerated ; the fe~
cond cannot be tolerated.

The twenty-feventh article of the capi-
tulation for the-furrender of Montreal, and
the whole province of Canada, which is
on the demanding part of the Canadians,
beft explains their own meaning and that
of the treaty; the words are, Demanded,
that the free exercife of the Roman catholic
religion fhall fubfift entire, in {fuch manuer,
that all the people fball continue to afferible

in churches, and to frequent the. facraments
as
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as Beretofore, without being moleffed in ahy
manner, direGtly or indirectly. Ang fo far
(taking this to be the true fenfe of the
treaty demonfirated by thofe who are to
have the benefit of it, agreeably to their
petition) I think a Britith a& of parliament
may go in terms for the toleration: of the
form of worthip, in manner and degree,
without breach of the fundamental laws of
the conftitution ; and it is a fufficient an~
fwer to all the world, to fay, the contra&~-
ing parties have the flipulation executed
in the manner exaltly as demanded, and
no other.

But in a queftion of this kind, before it
can be faid that the whole fyftem of the
church of Rome, not only of its ceremo-~
nies, but of its do&rines, can be tolerated
by the laws of England, antecedent to the
conqueft and treaty, which refers back to
them, it muft be confidered what the fyftem
of the Romifh church aually is; not
only as coatroulsd in France by the fovereign

and
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and civil powery but as the greas political
Siftem of the court of Rome with all its pre-
zenfions.

With refpe to the ritual, it is calcu-
lated for the eyes and the ears of an igno-
rant multitude, and not for the head or the
heart, while it is in an unknown tongue.
Yet fuch as it is, there is no great pblitical
confequential evil can follow from this culte,
or mode of worthip, heing fuffered to re«
main among fuch a people.. It is inno-
cent enough; and it would be cruel as
well as unjuft, to deprive them of the plea-
fure and comfort of religious rites in their
accuffomed way.

The exercife of the Romith worfhip
being therefore politically fit to be tole-
rated in Canada, the queftion is, is it
equally fit to tolerate all the do&rines of
the Romifh church, or thr. ecclefiaftical
eftablifhments, and powers for the fupport
of the do&rines?

To
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To:this I anfwer no: and for this plair,
reafon, becaufe the Romith religion iefelf
(of which the condué of France in many
inflances in hiftory, with refpe& to con-
quered places, affords fufficient exampie)
will neither tolerate nor be tolerated. ' In
fome of the articles of its {yftem, on thé
prefumption "of its being the dominant
{fyftem among the feveral ftates of Europe
profefling Chriftianity, it will give no quar=
ter, and therefore it cannot take it without
the defiruéion ofthe giver:

In order fo judge poiit:icaﬁy of the ex-
pediency of fuffering the Romifli religion
to remain az g/iéélg'/bed religion of the
Jiate in any part of your Majefty’s domi-
nions, the Romifh religion (I mean its-doc+
trines, fot its ceremonies) ought to be per= -
feGtly underftood. ‘

The Gpinion of the royal duthor of the
Mcmoires of Brandenburgh, feéms to bé‘
cenclufive on this head to every {overeign.

K power ;
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goviery that the-proteflant religion ivthe
bef}~both for theprince and thie: peoplé:s
becaufe there is no middle power téintetss
vene and fland before the prince againf?
the people, nor beforé thé peop’le agamﬂi
the’ prinee *.

The avowed fipremacy of the papal fee;
tauching all «civil governments, - thé doc-
trines laid down by the greateft writergin its
favour, who have had. the fan&iohi ©of the
conclave, and béen canonized: fdints: for
their fervice, as well as the eftablithmerits
of the regular cKrgy, in oppofition to the
fecular, who are more fubje& to the fiate
than the former, are circumftances which
Have ‘made the fyftem of the church of
Rome fo much the fyftem of an imperiume
'-iﬁ'-imperio, that it ﬁ{ikeg upon all' royal
and civil authority. Tt would be-well ‘i
~ onthis head it were not neceffary; fromi the

* Vide art. i, p. 277, Memmboires- de - Bran~
denburghy

natuce
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Hrature.of things, to.make any change.in
the; ecglefiaftical eflablithments -already-in
the. colony of Quiebeg: -

It is a great miftake to fay, that ail
fyﬁems of ¥eligion are alike and. indif=
ferent. - They are by no means fo in 2
political view, As true religion is a rea=
{onable .and well-grounded fenfe of hope
and fear of reward and puniihmé_nt ina
futire flate, arifing from the belief of a
fupremg all perfe& b’eing, fo falfe reli=
i_t,,- is am,upreafonab‘le_and exceﬁiwe dread
of invifible agents. The feelings of want,
pain,. and dependency upon fome, caufe
anfeeny fili the heart of the boldeft man,
who.is.confcious of evily, at certain iimes
swith hortor. Religion thus, whether true
or fal{e;. whether in reafon or in excefs, as
a -principle of altion, neceffarily unites
itfelf with every fyftem of civil govern-
ment ;_becaufe every civil government is
. founded upon the fame common principle
K 2 with
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with every fyfleny of religion, the principle:
of fear. Knowing the terrors of the Lordy
we }mﬁiade men, faid the great orator and
apoftle to the Gentiles. But religious laws
have a double force, becaufe they apply
to the hopes as well as to the fears of
men; whereas the prohibitions of the civil
ftate apply only to- their apprehenfions of
punifhment. ‘

It is plain, theréfore, that a religious
{fyflem may be caleulated, and has been
calculatedy fo much more dazzling in its
cerembnies, and fo much more effeGually
operating than any other {yflem of the
fame fort upon the hopes and fears of
p@gn;ki‘nd, that thofe men who have un~
dértaken the application of this particular
fyftem into their own hands, have been at
once priefts and legiflators, in the firft in=
ﬁance; and more than monarchs in. the
fecond. They have eftablithed what Ar-
chimedes fought for; that footing upon
f_oinctbing out of this globe on which to

raife
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waife a machinéry which might controul
its movements, and fhake it to its center.
In the fecond inftance, they have {o far
affefted 2l civil government, that they
have raifed up an empire more lafling
thanthat of ancient Rome, and more exten-
five than ¢hat of 'its arms, becaufe this
power which operates on the minds of
men, has a greater command and force
than that which operates on their bodigs.
The miffionaries of the ¢hurch of Rome,
have been but the avant-coureurs of the
troops of princes profefling that fyftem of
religion: and the crofs, fet up to denote
occupancy and conqueft, has rouzed, when
military mufic has ceafed to animate the
ferocity of men. Religion, or rather the
fyftem of it, as a kind of mixed govern-
ment, made up of fpiritual and temporal
influences, ‘béing thus become an engine
of ftate in a certain degree .in evgr.y' civil
government under the {fun, it behoves all
wife legiflators to be attentive to the ope-
ration of it, left the machine being fo large

K 3 and
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and « weighty, when* ufed by -unfkilfal
haud%"fna‘y overthrow ‘that very govern--
merity and {fubordination of civil life, which-
it 18 ricant to fupport: for the’ legion of
ecCléfiaftics may prove as powerful in fub+
verting; as in maintaining pringes and

ftates, -like  the prattorian cohort of the

Roman-emperors, when they pleafe to be:
for or againtt, .

It is the more neceflary to enter into
thefe obfervations, becaufe the liberties.of
the Gallican church,. in oppofition.to the.
authority of the fee of Rome, make a part
of the eccleﬁaﬁxcal effablithment of Canada,,
and have great confequences with refpeét
1o your Majefty’s rights,

The idea of a church or re'ligious‘éﬁ‘o-
c1at10n, which is to be confidered as an. m-a
dependent contralting party, and’ whlch\
enters into terms with the civil flate” as an
ally, is a treaty offenfive and def'enﬁve,'
which I have not yet met with in the code

of
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of the'law of nations. The mfnifters of
weligion-certainly deferve the proteQion of
the fovereigtt power -and -civil magifirate
in the  bigheft degree, while they obferve
the firft -principles of religion, humility,
-and -obedience. But the moment they.af+
fume fupreme powers, it becomes neceffary.
‘to controul them: :and here.I cannet hut
refer to a former report-of your Majeflty’s
advocate, attorney ‘and folicitor-general,
January 18th, 1768, upon this fame fub-
368G that if if ds meceffary that a perfon
SBould be .appointed, -as fated, for ﬁ;pﬁin;
tending the affairs of the Romifb chitrch, bis.
power's Jhould be fo thecked and guarded,-
that:-no pretence-may be qfforded thereby ¢
obfirui your Majefly's jfervice or due ionpfe:
of lpw s jfor if the perfon fo to e ap;om/ed
J%ou!d 63 to judge bimfelf what powers are
#zece/[&ry to the exercife of that religion, be
may qﬁme ﬂcb as are not permitted by

wur law{.

K 4 The-
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-~ TFheefficacy or inefficacy of certuin ce=
remonies, or opus operatum it the hands
or even intentions of the prief} alone; and
juft-as he fhall pleafe to apply them; upon
the happinefs or torment of men in a fu-
ture ftate, the do&rines of purgatory, of
confeflion, and abfolution, the authority
of ecclefiaftical fentences, and the fupremeg
arrefiftible power of the triple diadem of
the papal fee, not anly extending to all.
ecclefiaftical perfons and things which ne-
ceflarily involve civil rights, but to the
heads and necks of fovereign princes, are
circumftances formidable and deﬁ'ru&ivg:
to. every government, more efpecially to
any government which is of a mixed form,
and under which the fubje& livesin a flate
of civilization and knowledge, Thefe are
juft -reafons for which a fyftem of fuch a
nature cannot be fafely tolerated in refpe
to gertain parts of its do@rines. .. And
therefore when the increafe of learning,
and confequently of free refleGion among -
the inhabitants of Europe, introduced. a.

' reformation



[ 137l

reformation of religion, . the . ftatute of
1 Eliz,. chap. 1, was made in, thefe
kingdoms, in- direé- oppofition to the
firft principle of religious do€trines of .the
church of Rome, viz. the pope’s fupre=~
macy.. The fixteenth {feCtion is as fol-
lows. To the intent that all ufurped -and
Soreign powers and authority [piritual and
-temporal may for ever be clearly extinguifb-
-ed, and never to be ufed or obeyed within
‘this renlm, or any other your Majefly's do-
iinions and countries that now be or here-
‘after (hall be but _from henceforth the fane
Shall bz clearly abolifbed out of the realn and
all your Majefly's dominions for ever. Any
Sfatuts, ordinance, cuftom, conftitutivis, or
any other matrer or canfe whatfocver to the
contrary notwithflanding, 'This ftatute is
fo plain and explicit, and is fo fundamen=
tal a part of the conftitution of this king-
dom, and the power therein declared fo in-
defeafibly inherent in the crown of thele
realms, that for your Majefty to confent
to any a& of legiflature which fhould to-

lerate
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derate fuch parts of the -Romith religious
{yflem as are before recited, would be to
abdicate and remounce the right of your
own . fovercignty.. If your Majefty were
0 conquer a country of infidels, profeffing
thereligion of Mahomet, that religion, if
it were to forbid obedience to or keeping
faith with Chriftians, would by law be ab-
rogated #p/o fatto: and fo my lord Coke
fays it down in Calvin’s:cafe®. 'The let-
ter and {pirit of the laft recited flatute are
fo applicable to the flate -of the Romifh
clergy in Canada, that it feems necefary
to conclude with a former report 1 of your
Majefty’s advocate, and of the then attor-
ney and folicitor-generals §, that your Ma-
Fefbyy as you are not bound do prohibit the
Jorms of worfbip of the Romifb church hi-
therto by ufage eftablifbed in Canada; fo your
Majefly is at liberty to tolerate thofe forms,

* VII. Rep.
+ Vide the Report in the papers referred to 18th
January 1768. *
1°Deé Grey and Willes,
and
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and o far and in_fuch a way a5 not to vig-

late your Foyal fupremacy over all perfons;

and in dll caufes civil and ecclefiaftical. And

your Majefty may, the better to attain thar

end, regulate and reflrain the profeffion of
the worfbip of the church of Rome. ‘The

board of trade have reported * in theirown

own opinion of the treaty; (a conelufios.
adopted by them upon the reprefentation

of general Murray, which'is annexed ta
the ' report) That it is neceffary for the due
excécution of the treaty of Paris, that a pro-

per perfon be be licenfed by your Majefty io

Superintend the affairs of the Romifb ¢hurch,”
I cannot help exprefling with all’ dee’
fubmiffion, my doubts of that neceffity,

(grounded upon the notion formed by ge--
neral Murray, or by any other perfons--of

that treaty) being extended to an actual’
popith bithop and his coadjutor. '

Flrﬁ Becaufe I am informed from good
anthority, a {ynod of the provmaal parx{h

# Article II, of the Report of the board of trade.
8 prietts,
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priefts, efpecially with a dean and. chapter
at their head, who can name by the. ecclg-
fiaftical law of France a grand -vicar to
aniniﬁ:er to the diocefe; and who would
be more immediately dependent upon your
Majefty than a bithop, would have beer
pgrfeétly agreeable to the Canadians ;. that
duch a perfon, and fuch an affembly would
have regulated the ecclefiaftical police and
exercife of the religious ceremonies, . to
all ufeful intents and purpofes, ardination
excepted. That as the livings are good,
and muft encreafe with the peace and cul-
tivation of the colony, the Canadians
onght not to have thought it harder than
the clergy of the church of England, efta-
blithed in Virginia, and the reft of our
colonies think it to .crofs the feas: they
rzéighf be ordained in Portugal, at.a Britifh
fafory; a conveniency which they have
by means of the fhips, which go thither
in fuch numbers with cod-fith: and if
there are not Canadians enough to fill up
the vacancies, on the fame being certified

by
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by the governor to your Majelty’s fecrﬂ-—
tary of “ftate for the colonies, every Year,
any Swife Roman catholic clergymen, ré-
commended by the Britith refident in the
cantons, might be fent over to fill the liv-
ings; about fix ina year are judged, on
good authority, to be fufficient. As Ro-
mifh clergy are at prefeat imported, it is
obvious, that its lefs proper- that the bifhop
fhould import them from Old France into
the colony, than that your Majefty’s go-
vernment fhould export them thither from
other parts of Europe.

Secondly, That a bifhop is neceffary to
keep up the doltrines of the political power
of the court of Rome is very elear: but
not {o for the exercife of the worthip. In
this view, therefore, both the capitulations
of Quebec, and Montreal, have rejected
the propofition of a bithop being con-
tinued. And by the fixth article of the
capitulation of Quebec, the bifhop is only
to exercife his functions with decency in the

interval,
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intervaly untal . the: poffeffion of .Ganada i
decided. This being decided; the inference
of the capitulation is, ne. epiftopal funcs
tions: are to be ‘claimed. any longer than
that interval by virtue of:the capitulation.
‘The twenty-ninth article of the capitulas
tion of Montreal, and the province; on the
demanding part, admirably points out how
theecclefiaftical law of the church of France
furnifhes the beft f{uccedaneum for a Pos
pith bithop, by a vicar-general of the
dean and chapter, as having the: cuftody
of the fpirituals ede wacante; this' artiele
is granted, that the vicar-general fball ex
ercife them accordingly. The thirtieth ar«
ticle was refufed : and it points out the-real
view of the ecclefiaftics who diGated the
propofal. It wasa very infolent and a véry
dangercus one: that the King of France
Should name the bifhop for ever.

Father Charlevoix fays, b, ix. p. 406.that
after great conteftations between the .conrt
of Rome and that of Verfailles, it was deter-

mined that the bifhop of Quebec fhould
hold
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Bold of ‘and be dependent of the fee of
Rome. - However, the bifhop’ fee, in oy
der to unite it with the-clergy of Franee
in temporals, was endowed: out- of the-
abbey of Maubec: and the abbey of Béne-~
vent was united, part' to the bithoprick,
and part tothe chapter of ‘Quebec.. ‘Whe=
ther thefe endowments i France are con~
tinued now to the bithop, by the French
eourt it does not appear: nor who named
the prefent atual bithop and his coadjutor
to the pope. But moft undoubtedly in
view of the capitulation and treaty, as far
as the fame extend in terminis,. I do not
conceive that the prefence of thofe perfons
is {o neceffury a cafus feederis, but that they
may both be recalled by your Majefty, and
moft certainly the coadjutor, without the
breach of treaty; becaufe their eflablifh-
ment in the province with fuch political
conne&ions appears to have 2 manifeft ten-
dency to keep up a treacherous intereft in-
dependent ‘of your Majefty, and advanta-
geous to the future views of any enemies

‘ of
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of your crown: a danger to which it can«
not be the true meaning of, ‘any treaty,
that your Majefty thould be bound to ex-
pole.yourfelf.

But if, from a ftate of fads, it fhould®
appear, that a tacit permiffion is more.
dangerous than an atual royal commiflion
would be with limited powers, either that
permiffion muft be withdrawn, or it may
be enacted, that a perfon may be licenfed
by your Majefty to confer holy orders
upon candidates for them, natives of the
faid colony, and 20 others (w1thout this
reflriGtion it is obvious, that he will be-
come an effetive popifh bifthop for all
your Majefty’s colonies in America indif-
criminately) that he fhall be removeable.
at pleafure; that fuch perfons fhall have
the title of your Majefty’s Superintendant
Ecclefiaftical for the Affairs of the Chriftian
Church in Canada; that no other title
whatfoever; fhall be ufed in any pﬁblic,
infiruments; that he fhall enjoy the re-

' venue
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Yenue, habitation, and other emoluments, as
il‘eretofore, annexed to the office of bi{f{op
of Quebec,during your Majefty’s pleafure:
that he fhall not have any delegated per-
{fons under vicarial titles, nor official, nor
any other officer of contentious jurifdi&ion,
nor any coadjutor : inafmuch as fuch co-
adjutor has his firft appointment by the
dire& authority of the papal fee. .

By the papa1 canon law, the coadjutor
of an atual bithop of a diocefe is made
bithop by the Pope s bulls, by the title of
fome fee in parnbus mﬁdehum, and when
by illnefs or age, the b;ﬂlop of the diocefe
cannot exercife his Jurifdléhon and func-
tions, the coadjutor exercifes them as if he
was actual bithop. But when the bithop
is capable of acting, the coadjutor has then
no more authotity than a grand-vicar *,

% Fevret traité d’ abus tom. 1. L iii. ¢ 4.
n. 23. Amret 25 Fevrier 1642. Journal des Au-
diences, tom. 1. ¢, 8.

L It
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Itis a fa&t flated, the truth of which
deferves to be enquired into, that a coad~
jutor or provincial bifhop, Mr.. D’Eglis,,
has already received his bulls from Rome,.
been confecrated in France, fo late as the
12th of July laft, and is now in actual
exercife of his fun&ions at Montreal.
And it is alfo material to enquire, inaf~
much as according to the laws of France,
an oath of fidelity to the French king was:
neceflary at his confecration, . and the
bithops in France are direGed to regifter
their oaths in the Chambre de Comptes at
Paris, whether thefe oaths of fidelity to
the French King, have, or have not been.
taken, both by Mr. Briant, the bifhop of
"Quebec, and D’Eglis his coadjutor; and:
whether the fame have not been difpenfed
with by the Pope, although incompatible
with the oaths.of allegiance to your Ma-
jefty : if any fuch aretaken to your Majefty.

It would be proper to be enaced, that
no ecclefiaftical cenfure, interdi&, excom-

munication,
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fnunication, ot other punifhment whatever,
fhall be paffed or infliGted upon any of the
clergy of the faid province, unlefs for im~
morality or negle&t of the ufual duties of
-a parith prieft, articles being firft prefented
againft him by any of the churchwardens,
or two of the parifhioners, houtholders of
the refpedtive parith of which he is the
alting prieft, to the faid {uperintendant,
who fhall, under his hand and feal, certify
the prefentation and tranfmit it to the chief
juftice of the court of King’s Bench, who
thall proceéed to a hearing thereupon by
produ&ion of, and proof by witneffes viva
voce, as in other criminal matters againft
the peace; and fhall fine, fufpend, or de-
prive, abfolutely or pro tempore, as to him
thall feem meet; excepting, that no fine
fhall exceed the value of one'year’s income
of the benefice: but that the whole bufi-
nefs of the faid fuperintendant fhall be
confined to the ordination of the eftablithed
clergy of the provinciai inhabitants, and to
his own proper fun&ions as a prieft, re-

L2 {pelling
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fpe@ing the facraments and facramentalia,
or religious ceremonies thereto belonging.

The lefs objeQions can arife to this re-
firiion, becaufeitis ftated in the Report
of governor Carlton, and of the chief juf<
tice Mr. ey, #hat there was no ecclefiaflical
court i the colony *. By which I muft un-
derftand that there #s no court of an official
and which, if it means that there was none
before the conquett, is a fa& very fingular,
becaufe fuch jurifdiGion is incidental to the
funQions of epifcopacy ; although caufes
teftamentary and of marriage make a part
of the civil jurifdiGion in France: and but
for that report it would be a fact incredible
in any religious eftablifhment of powers in
church government, cfpecially in the
church of Rome.

By the canon law of France the official
is an officer appointed at pleafure by the
bifhop, to exercife his jurifdi&tion, which

# Inclofure I, Ne, 23.
18
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is called comtentious, thatis, in civil and
criminal caufes; yet he is faid by the French
lawyers to be oficier de Pevéché et non de
Zevégue. The voluntary jurifdi¢tion of the
bifhop ex gratid, is exercifed by the grand
vicaire, as the bifhop’s deputy, viz. ic the
exercife of his vifitatorial fun&ions, dif-
penfations, inftitution, licences to preach.
The courts of the official in actions
purely perfonal, where a layman is inte-
refted dire@ly or indirectly, are prohibited
by the civil jurifdi@ion; and by the four
firft articles of the ordinance of 1539; and
by the appel comme a’abus. Criminal cafes,
{uch as rape, &c. which are punifhable
by the civil law of the realm, cafes of
damages, even between ecclefiaflics, are not
triable by the ecclefiaftical courts of France,
but by the civil powers,

The fa&, taken as flated by the chief
juftice, thows how infinitely jealous the
French government muft have been of the
power of the bithop, to fuffer him to have

L3 1o
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no  ecclefiaftical court: however, I am
much difpofed to believe that there is
fomething not clear -in the expreffion of
the chief juftice; for though the bithop
has no court or official, yet I imagine that
he a&s judicially, or rather extra judicially,
himfelf iz perfon, or by his grand vicars=
general, which is o much worfe for the
provincial clergy, and province ; and
which is illegal by the ecclefiaftical law of
France, as the grand-vicars have no con-
tentious nor criminal jurifdi¢tion. For in
fome papers of authority which I have
read, a whole village, after having been
threatened by one of his vicars to be put
under an interdi&t, upon account of one
parifhioner, it was carried into execution,
and with great difficulty the interdi@ taken
off by application to the bithop, who fup-~
ported his vicar for fome time. This was
a proceeding the more extraordinary, be-
caufe general interdi@s of places and in-
habitants are not permittzd by the laws of
France. In thefe cafes, /'appel comme d'abus,

or
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or the appeal for a grievance, is allow=
ed: and fuch an attempt as a general in-
terdit is held to be contrary to the liber-
ties of the Gallician church *,

It is alfo a certain fad, that burial in
the church-yards has been denied to Pro-~
teftants.

Al the neceffary authority, fay the go-
vernor and chief juflice, for the reparation
of churches and the enforcing the payment
of tythes by the French government, vefied in
the intendant of the province, and this autho-
rity, fay they, fbould be lodged in the go-
wernor only, to be exercifed by him upon prin-
¢iples of political prudence. 'The intendant
had this power, as reprefenting the ng
as head of the church in temporals.

The plan of the board of trade i:'i)e'aks'
of a provincial commiffary, which office

* Vide Libertés d'Eglife Gallicane par M. Pi=
thou.
La it
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it recommends te be abolifhed. F take
him to be a civil magiftrate, becaufe I find
no fuch officer-of ecclefiaftical jurifdicion,
in the French law-books,

It feems extremely important to fee how.
far the civil and fovereign power of France
reftrained the ecclefiaftical; becaufe in this
province and the other ceded dominions of
France,  the fame refiraining powers may be
ufed by your Majefty, moft agreeaé{y to treaty:
and becaufe, if they are not ufed, the eccle«.
fiaftical and fovereign power of the fee and
court of Rome will be in a more flourithing
and formidable condition’ now fince this
colony has been ceded to the crown of
Great Britain than it was under theFr ench
government; which I conceive cannot be
permitted by the law or policy of this realm :
becaufeit would exceed the treaty, and would
admit the whole of the _chu}ch difciplineand
goverfiment eftablithed by decifions of the
council of Trent, which never were ad-
mitted to be valid in France, ‘and becaufe,

the
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the outward government'of ‘the chuich is
by the law of France vefted in the fove-
reign, the King being, as the French law-
yers fay, ur veritable evéque au de hors dé
Peglife, comme Jes evéques font les princes en
ge qui regarde interieur. _

It appears by the French king’s com-
jniﬂions at the firft eftablifhment. of the
province, that the power of the bifthop was
to be carefally reftrained * from touching
ihe patronage of thofe benefices which
were i'n. the hands of lay perfons and feig=
neurs. It is ftated, that the greateft part
;):E the ",beneﬁces are now:in ‘the prefen~
tation of the bithop of Quebec; and.that
éhe policy of that fee has been, and is, to

* Vide Arret du Confeil, d’etat du Roi du 27
Mai, 1699. Ordonne que I’Evéque de Quebec ne
puifle empécher les feigneurs des paroiffes et des
fiefs, qui en auront commencés d’achever les eglifes,
ni méme ceux qui auront amaflé des materiaux, de
les conftruire ; les quels jouiront les patronages
des eglifes en ¢onfequence dé Vedit du mois de

Mai, 1679,
put



1se ]

put.all vacant benefices in fequeftration, fo
that there are not more than eight or ten
clergymen who are actually in full pofief-
fion of benefices 3 which method gives the
bifhop the greater authority over the per~
{ons of the clergy, making them lefs to
afimilate with the people by frequently
removing them from their familiar friends,
and flocks, and from one part of the pro-
vince to the other; fo that they are always
in a ftate of miflionaries, under the direc=
tion, and dependent upon the will of the
bithop; as fo many military detached par-
ties under the orders of a general. 'This
muft be an intolerable gtievance upon the
Canadian lay parithioners, and the perfons
of the clergy themf¢lves, and a proceeding
very dangerous to the new governing civil
powers. This praQice was illegal, even
under the French government.

The edi& of the French King, May
1699, may be proper to be adopted in
parts
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part; it runs as follows *. At the requeft
of divers lords of manors, and inbabitants of
New France, it is ordered, that the cergy
baving benefices with the cure of fouls, fhall
be fixed, inflead of the pricfls and curés who
were removeable at the pleafure of the bifhop ;

% Edit du Roi, du mois de Mai 1669, {RA. fo.
79. R%) A'la demande de divers feigneurs &
habitants de la Nouvelle~-France, ordonne que les
curés feront fixés au lieu de prétres & curés amo-
vibles, & qu’il leur appartiendra les dixmes fuivant
les régleraens du 4 Septembre 1667, & qu’il fera au
choix de chacun curé de les lever & cxploiter par
fes mains, ou d’en faire bail & quelques particuliers
habitants de la paroifle ; & que les feigneurs du fief
ou eft fituée Pleglife, les gentilhommes, officiers
ni les habitants en corps ne pourront en étre les
preneurs direCtement ni indireétement. '

Que le feigneur du fief fera preferé i tout autre
pour le patronage, pourvu qu’il faffe la condition de
Peglife égale en aumdnant le fond & faifant le frais
du bitiment, auquel cas le patronage demeurera at-
taché au principal manoir de fon fief, & fuivera le
poflefleur, encore qu’il ne foit pas de la famille du
fondateur,

Et que la maifon prefbitériale & cimetiere feront
fournis & bitis aux dépens des feigneurs & des
habitants.

that
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that the parochial tithes fball belong to them
according to the regulations of 4th September
1667, and that every parifl prieft fball bave
it in his option either to take them in kind,
or to let them to any private perfons, in-
babitants of the parifb ;5 and that the lords
ofthe juef, in which the church is fituated,
gentlemen, officers (civil or military ), and
the whole body of the inbabitants together,
Jhall not be the takers direltly or indirectly.
That the lord of the fief fball be preferred to
every other perfon for the patrondge of lfv-
ings, provided be gives an equivalent 9 the
- ghurch, by endowment, and payment of the
tharge of building ; in which cafe the ad-
‘vowfon, or right of patronage” and prefent-
.ation, fball remain appendant to the prin-
¢ipal manor of bis fief, and fhall follow the
pérfon in poffefion thereof, although be fhaill
not e of the beirs of the founder. That the
parfonage-boufe and church-yard, fball ke-
provided and built ar the expence of the lord
‘and the inhabitants. It may therefere be
enacted, that every clergyman who fhall
be
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be nominated by any patron to an-eccle«
fiaftical benefice, fhall have therein a com-
plete freehold, as in another eftate, fubjec
only to forfeiture by rentence of depriva-
tion as aforefaid, or for treafon or felony ;
and that no living thall be held by fequef-
tration, unlefs pending a fuit concerning.
the right of advocation or patronage, and
that by authority of the civil court wherein .
fuch right of patronage is tried, and for.
the benefit of creditors. 'This is agreeable
to the French ecclefiaftical law *. The
fequefirator, or perfon who fhall perform
the office of prieft while the living remains
unfilled, thould be elected by the majority
of houtholders of the parith, and the elec-
tion to be returned to the court, delivering
a copy thereof to the feveral parties, and
the judge thall aflign him a maintenance.-

It is very ﬁfiking what Charlevoix fays,
L Vil p. 339. The famous abbé Montigny

* Vide lettres patentes, du mois 4’ Avril 1695,
art, viii, ’

was
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was, the firft bifbop of Queber. The Fefuits,

whofe inflitute will not permit thens to accept

an epifcopal dignity, were the perfons who

thought a bifbop neceffary in Canada. Théy

were the only priefts in New France. The

parifb priefts were merely by commiffion
moveable at the will of the bifbop, and fome=
times of the feminary of Quebec, who were
themfelves, and are [l named by the direc-
tors of the feminary of foreign miffions af
Paris. Things are but little altered {fays

le) even fince the court had ordered that
the parifh priefls [bould be fixed in Canada,
as they are in the reft of the kingdom. They
are very far from being fo yer. So that as
this.awhole colony in its prefent Rate is ad-

Solutely a miffion, and full of moveable
regulars, it will be neceffary to fecularize
them by alt of parliament, although the
Pope claims this fole power. Yet it can
be well done, as being confiffent with, and
neceffary to the exercife of the Romifb relis
giom, inafmuch as the holding beneficially
civil advantages, fuch as tithes, and things
arifing
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arifing out of Tand, is a fectlar or tempora¥
right, being according to the.ideas of the
Gallican church, not in the interior of the

church, but in the exterior power and pro-
teCtion of the fiate.

It is to be obferved, that the regular
clergy, or clergy profefling the rule or
regimen of fome certain order, living in a
religious community, and having goods.
and lands either in full property or in trufk
{as the Jefuits) are in a peculiar manner
the infiruments of power of the court of
Rome, being lefs fixed to the foil, and lefs.
conne&ed with the civil power and with:

the people, than the feculars or parifh
priefts are.

The ufe of thefe regulars in the firft
eftablifhments of colonies by Roman ca-
tholic governments, has been animadverted.
upon. Itis erroneous to fuppofe, as it is fup-
pofed in the fourteenth article of the plan of
the board of trade for eftablifhment of eccle~

fiaftical.
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ﬁ'aﬁica;l‘aﬁ'qins in the province of. Quehegy
that the regular priefts cannot by treaty bé
excluded from the benefices which, .are.in the
patronage of his Majefty’s fubjects: But
thicy ‘are, and muft remain exeluded by
the canon law, and the rules of their own
ordets, if they aré left in the difpofition
of the bithop, for every regulat is . . vus
monafleriz; and can take no propeity fof
"himfelf, but acquires for his order *: all
livings belonging to particular monafleries
are held in fequefiration for the monaftery;
and ferved by their chaplains or ‘vicarsi
all 'vicars by the canon law of Frante aré
moveable by ordet of the bithop.

By the edi@ April 16637, it appears that
the ecclefiaftics of Canada were allf miffion-
aries, removeable at the will of the bifhop,

NPT

" # Ce qui eft acquis par Pefclave appartient’a
fon maitre ; ce que le religieux acquiert devient un
bien de fa communauté, Vide M. Louvret, Lettre
R. No. 42.

F Vide p. 2. prmted Edté’is.
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i the firft fettmg ap the colony. - So-that

"they were all in fa& his vichrsy -and *him-
ielf the umverfal Tector

The perfons whoare properly deftined in
‘Old Francefor parith livings are the fecular
abbés, who are in a middle ftate between
iayrnen and ecclefiaftics, ‘as candidates for
benefices having care of fouls: and When
‘they arein full orders, ‘and have obtalned
benefices, they are called feculars, as if
they were more worldly than the regulars,
‘and more efpemally than thofe. regulars
‘who form the miffions, and who profefs
vows of poverty, and hold nothing but &s
‘curatdrs in truft for the community to
‘which théy belong; in the farhe manier
45 the }efuits hold for the body aggrégate
‘of their ordef, whereloever difpefed, and
united under their refpe@tive head or general
who réfides at Rome.  Every religious of=
‘der and congregation or community of fe-
cular ecclefiaftics have their general *.

* Pere Thomaffin, de la Difcipline Ecclefiatti-
‘que, toms II, partie iii. liv. 1. chap, xxxvii, No, 1.

M This
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. This capacity .of the regulars t6 hold
benefices is a point which is material as to
theé faét. For the plan of the board of
trade, ArticleII. propofes, leaving the Men-
divant Frz;ar.r, called Recolledls, to be continu-
ed to_fupply [for the prefent the vacant bene=
Sices: But théycannot hold them; as it ap=
pears from the natufe of théir inflitution.

This prdpoﬁtfon, perhaps, explains the
prefent ftate of difi)oﬁtion of the ecclefiafti-
cal benefices, in which it is faid ypon good
authority,' that the bithop (who is a native
. of Brltany, and under fuch oaths as all
other blfhops confecrated in France muft
take upon their confecration there) does
what may prove very dangerous to the
fafety of the Britith government; he fends-
for his clergy from France, inftead of pre=
ferfing the native Canadians, under a fug-
geftion that there are none fit among the
,;}er.féns educated in the great feminaries
there; and that he fixes no clergy in their
benefices, but puts all the livings in fequef=
tration. In that way to be {ure they may
be ferved by regulars.
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.1 muft obferve, that by the laws of
fra,nce, the rehgxous who are mendicants
cannot be in full pofleffion of benefices,
havmg ¢ure of fouls, not even of a bene-
fice belonging to any regular community:
but they may ferve it by permiffion of the
bifhop. * The gffcers of the crown are to
difpoffefs them if they hold them, any difpen-
]&tio;z noth'ﬂ"_z/iaﬂiizzg.

The bifhop‘ s power, on the prefent foot-
mg, if permltted becomés immenfe: the
Rtate of the provmc1a1 clergy reverts to the
firt éfablithment in 1659, when, as
Charlevoix fays, thenéw clergy ferved the
parith only by commiffion, (b. viii. p.
340.) and all thé political inconveniéncies

* Les religieux ne peuvent etre curés en titfe
méme d’un benefice regulier, mais ils peuvent le
deflervir avec la permiffion de I'ordinaire, A

Les rchgxeux mendians ne peuvent pofleder au-
cun. benefice, et il oft enjoint aux officiers Royaux
de’ les depoffeder non obftant toute difpenfation,
Ordonnances de Charles VII. 1443. Libertés Gal-
licanés ¢, 7. Tournet Lettre B, c. 41.

M2 follow
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follow' which have been ffated, and %hick
the Britilh civil government would wifli to-
obviate. A coadjutor ready to keepup the
fucceflion; a popifh bifhop, born, educated,
¢onfirmed, and confecrated in a foreign
cotntry, the natural enemy of your Majefty,,
bound by no oaths of indifpenfible allegi-
anceto your-crown, open to the temptation:
of a better foreign {ee upon tranflation, by
the intereft of a fovereign who may with in
a future war to recover his. dominions;
form, even in the opinion of fome of the
Canadians themfelves, a center of union,
a ftandard of combined forces, dangerous.
and formidable to your Majefty’s interefts,.
and to the lives and fortunes of your Ma-
jelty’s fubjects.

. Bt muft be firi@ly underftood' that the
objections here taken are not to' abftra&
reiigio'n, nor to men, but to things; to ille~
gal powers, and to a chain of dependence
4nd connections forgign.and hoftile.

The
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The - diftinGion taken by the French
lawyers, in their writings on the French
ecclefiaftical law, between the authority of
the fee of Rome as the firft bithoprick,
and of the court of Rome as a {overeign
power, deferve the greateft attention here.

It is certainly for the intereft of the per-
fons invefted with epifcopal authority in the
province, to condut themfelves now in the
moft inoffenfive, and even flattering man-
ner: but the moment hoftilities {hall be-
gin between - Great Britain and France,
they will have the whole province in their
bands. The few Britith troops {eparated
at a great diftance ; the men becoming al-
moft all of them converts to. the Romifh
religion, by marrying and dwelling among
the inhabitants; Montreal with a wall
of earth only on one fide, not better
than an encampment ; Quebec without a
citadel, (the neceflity of which is ftrongly
reprefented by general Carlton *) the

# TInclofure, letter to the earl of Shelburne,

M 3 " works:
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works weak and riined in the laté fiegey
twenty thoufand French Canadiarts, véte-
ran foldiers, ready to take arms ; are c1r-
cumftances full of danger: and there is no
retreat, until the arrival of a Britifh fleet
and reinforcements, to fave the 'provincé,
or even the lives of the Britith fubjeds.
Thefe fa&s being indubitable, as ftated,
one may venture to fziy, in cafe of a waf,'
a marfhal of France with a biton in his
hand, would not be fo dangerous in the
province as a Romifh native born French
bifhop, with a crofs and his coadjutor.
The fate of the Britith troops and their
governor would probably referble that of
the Auftrians at Genoa: and one mght
poflibly through all Canada might repre-
fent that of St. Lartholomew, the maﬁ'acre
at Paris.

No complaifance to the zeal of per-
fons of devout fentiments in the pro~
vince, edified by the confolations of a falfe
religion; no temporary facilities of-go-
verning by means of a power, which, like

: a {pear,
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2 fpear, will pierce the hand which leans
mpon its point, can juftify 2 meafure, which
muft be weighed in the fcale of great, le-
gal, and moft extenfive policy, before it
can be permitted, as I conceive, to be
adopted in your Majefty’s counfels.as a part
of the ecclefiaftical eftablifhment of your
Majefty’s realms.

There is but one event, very remote in~
deed and uncertain, which can render the
meafure tolerable: the poflibility of peace
with France for half a century; and that
during fuchan inter%ral, a bifhép of Quebec
and his coadjutor, by the influence of due
means of convi@ion, may happen to feel
the propriety of conforming to the church
of Englind. Here then the epifcopacy
of the church of England would be graft-
ed on the flock of the Roman catholic iy
America ; and a limited ecclefiaftical
power would. coincide with the powers of
limited 'monarchy in a proyince the con~
fitution of which, as well as the temper

M 4. . of
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of the people, is freer than the refk-of the,
Br,mih Amerxcan «¢olonies. are from de-
mocrat:,cal prmc1ples. This i is; a confum-y
mation - devoutly to, be Wlihed fors but
little to be expected. |

Befides, the clergy, firitly fpeaking, call-,
ed regulars in the fyftem of the Romith
church, there, is another kind of regulars
who belong to collegrate churches, fuch as,
prebendaries, canons regular, &c, Thefe
latter, by the Popith canon law, can hold
.eccleﬁ'aﬁical benefices with cure of fouls in,
full property; they have a rule of order,
or regula vite direftiva, but it is lefs ﬁn&,
therefore the pope can grant dxfpenfatlons.
"The cafe of the communities of deans and‘
chapters refembles the cafes of . t’hé Ben¢~
di&in and Bernardin_orders,. who do not.
profefs poverty, and who are, monks ram
ther than re/jgious : for there i is a greatdif-
tin&ion in the canon law. Although both.
monks and religious are regulars, the reh-'

' glous
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g&qus aré. not monks-% but xnfém,hcaxﬁs11
The religious (property fo called) are to,
have nothing but victum et veflitum, and
take the vows of chaftity, ‘povertyy-and
obedience : (which is the cafe with the e
{uits.) The Jefuits and Recolleés (confider-
¢d as feparate members of their order) are
mendicants, by the bull of Pius V. i57r;
though the general is not a mendicant, and
ghou_gh the whole order does not actually’
beg, for which all property is holden by
the members. In the orders where the
members profefs poverty, the pope cannot
difpenfe; they can only hold as fequefta-
tors or vicars, The rule is regularia regu=
laribus, fecularia fecularibus. However the
pope difpenfes with this rule, fo far as 1o
give tegular benefices to feculars, that is
benefices of an inferior order to eccléfiaf-
tics of'a fuperior, out of compliment to
pérfons of family and dignity: and fo the
Taws 6f France admit of this difpenfation l;

#* Vide Denyfart, word Moines, fec. 2.
but
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but he cannot allow regulars to take fecus
lar benefices ; and left thig law of the Ro-
mith church, which is of fo much confe-
quence to underftand the ecclefiaftical ftate
-of Canada, fhould be doubted, I quote the
authority of the canon laws, C. 1. Ext.
Cum ad M(_ma&erium. 6. c. Quod Dei eo~
dem. Vide Arnoldi Corvini de Belderen
Juris Canonici, lib. 1, tit. 26, P- 48, Ed.
Elzevir, 1672,

If it ought to be one of the principles
of the new legiflation in Canada to {up.
prefs the military and monaftic. {pirit, and
to encourage the commercial, it canpot be
confiftent with the principles of the lattex
to keep up the convents of women any
more than thofe of men, under any notion ¥
of fuch inflitutions being a neceflary provi-
fion for daughters and younger fons of
the ancient noblefle of the province. The

{pirit of monachifm and ‘military fervice

% Report of the follicitor-general,
have



[ 171 ]
have gone hand in hand in the feudal’ hify

Ctory.  It'is unhappy for mankind that
there remain fo many traces of it.

I am well informed that the noblefle by
patent are without titles, and generally
without lands, numerous, and poor *: but
elevated above trade, which is fuppofed to
have difgraced the anceftors of thofe Who
acquxre thefe patents.

* Les arts fedentaires de la paix, les travaux
fuivis de Pagriculture ne pouvoient pas avoir d’at-
trait pour les hommes accoutumés 3 une vie plus
altive qu’occupée. La cour, quine voit ni ne con-
noit les douceurs et Putilité de la vie ruftique, aug-
menta P’averfion que les'Canadiens en avoient congu,
en verfant exclufivement les. graces et les honneurs,
fur les exploits guerriers, La noblefle fut ’efpece
de diftin&tion qu’on prodigua le plus, et qui eut
des fuites plus funeftes. Non feulement elle plon-
gea les Canadiens dans Poifivité, mais elle leur donna
encore un penchant invincible pour tout ce qui
avoit de Declat. Des produits qui auroit di &tre
confacreés d 'amelioration des terres furent prodi-
éués en vaines parures, Un luxe ruineux couvroit
une pauvreté réale, Hiftoire Politique. Tom. vi,
P> 157 .

The
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+-The moft diftinguithed perfons in Ca-
nada (for they cannot be called- noble in
the fame fenfe as we ufe the word noBiIity
in England, but rather as yeomanry, or
country gentry) are the poffeffors of - fiefs,
or lords of manors with patents of nobi-
lity. There are nof any real ancient French
pobility wizh titles in the province.

1t appears, No. II. Appendix of the In=
clofure of the board of trade, that the no-
blhty refident in the province, amount by
general Carlton’s account to feventy-fix
who have ferved as military, and fortyu
four who have never ferved; they almoft
aH are, as [ underftand, by patent, and very
"'ew by the right of their fiefs, 1s being noble
fiefs, that is to fay, 2s having a jurifdi€tion *
in civil matters (fomething like our court~
barons or court-leets) and in criminal alfo
attached to them ; for they cannat exercife, ~

% Vid, Tit. Fiefs, tit. 2, p,7. printed Abftra&
of the cuftom of Paris.
their
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their jurifdiction - 4s. feigneurs unlefs they
have patentsiof nobility.

It is the mifery of thefe patents, ‘that
they diffufé the rank of nobifity to all ‘fe~
male, as well as male defcendents; &
that in the time of Lewis XIV. who madeé
great ufe of thefe patents to recruit his
troops, there were fifty thoufand | noble fa-
milies. He found it neceffary at the end
of his reign to fet up a judicial enquiry in-
to the titles of nobility; and many were
declared invalid, But, they have encreaf~
ed again to double the number in fucceed~
ing wars upon the fame military principles,
The few felgneurs having noble fiefs and
patents have dropped the exercife of their
jurifdi@ion -in Canada ever fince the con-
queft, on account of expence; and of their
never having done fealty and homage;

+ Vide the Abbé St. Pierre Annales Politiques
de fon fiecle; an author of great credit and au-
therity,

which
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wilich the goverrior would n@;:écceﬁé
Thus the very few perfons who before thé
conqueft ever exercifed that right, being
about three or four feigneurs, were pre<
vented from ufing it. The value of thefe
moft noble feigniories is flated to be about
eighty pounds a year, inthe prefent flate
of, cultivation. . If they were doubled ox
trebled, this nobjlity would be very incons
,fgggential;

L As to the patent military noblefle With-_:
out property, tiley“arc very dangerous per< -
fons to ftay in the colony: They have loft
gvery thing, and have nothing to hope
under your Majefty’s governmént. Thefe
fiefs and feignories, as gereral Carltori
Rates them, like ‘their nobility by patent;
are divifible ad infinitum;

It muft be detrimental to the province
to maintain thefe conventual inftitutions,
with a view to the nobleflé or any other

perfons or objeéts, as places of education
for
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for eithér fex. Convents form the woift
of {chools; being only nurferies of bi-
gotry, ignerance, idlenefs, and averfion
to the civil power. It is fufficient alfo to
fay in point of morals, that a conventual
life is an unnatural ftate; and the pro=-
feffion of vows renouncing marriage, or a
{olemn obligation not to continue the hu-
man {pecies, is {o far from virtue or reli-
gions that it is 2 crime againft the flate,
which it deprives of fubje&s; and pro~
du&tive of fecret vices, which are the dif<
grace-of human nature,

That nuns, as it has been urged #, are
neceflary for attending the hofpitals, is
fot a fa&, for they may doubtlefs have
other nurfes; I do not comprehend that it
is neceffary that a young man who is par-
tially fick thould be attended by a woman
who is devoted to a fingle life: nor do I
conceive that widows and married women,

» Vide M, Lotbiniere, Art, LXXIII,

arc
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ate lefs proper to affift in thefe charities
and to fit up all night at a bedfide, than‘a
womdn who is young, and who is fup=
pofed not to know the effential differénce
of the fexés. Widows and married wo=
men inay devote themfelves to an attend=
ance upon the¢ fick, if they pleafe, upon
principles ‘of religioh; if they do not, it
appears to me, that public government
ought to' pay the expence of nurfes and
matrons, and not fuffer thé éRablithments
of religion and charity to be turned int6
a convenience for vice.

There are Tufficient precédents that theé
royal authority in France, has fubjected
the admiflion of members in the religious
communities to {uch reftriion as the So=
véreign thought propets Declaration du
Roi, 10 Feviier 1742, régiftered in the
grand council 2d March, and in parha-
ment 29th January 1745, By the royal
edict, March 1768, not only the numbers

of monaftic houfes in Paris, and cities and
towns
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towns in the Frerich dominiensare reflrain.
ed, but the numbers of perfons. to;he, adz
mitted are.alfo limited *. Some monafteries
have been fupprefled; and, the remaining
members fent to lodge in other religiou-sl
houfes; where there was a vacancy in the
number of members. By the Capitus
laires of Charlemagne, agreeablé to a law
of the empéror Valens, 1o perfon could
be admitted to take the vows without the
licence of the prince. Many other Ro-
man catholic Sovereigns dnd ftates havé
exercifed this refiriGive authorit}f, and
have alfo fupprefled many religions houfes;
withouit . waiting for the death of the
members;

The fame laiv of France which aanow—
ledges m the. fovereign a power to pro-
hibit the eftablifhment of any eommumty,
or other rehgxous houfe, without his per=
zmﬁion, by confequence acknowle(wes his

A

¥ Art. 9, 10,
N power
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power to forbid any other membets being
admitted into the communities, or religious:
houfes, already eftablifhed, and which were-
originally fet up by the a& of royal au-
thority. Suppreflion and diffolution fol~
low of . courfe from the prohibition of new
members. It may be enaded,. therefore,.
confiftently with the law of France, and
therefore without breach of the treaty, or
the law of nations, and without cruelty to-
the prefent parties, that no new members.
ihall be admitted into monafterics or con-
vents in the province of Canadaj but that
all thofe monaftic communities, after the
death of the prefent members, fhall be de-
clared to l’)e‘dﬂé/ved, Jo as no longer to be
confidered as communities or corporate bodses
liaving legal effence : and that the prefent
members of tlie communities of priefts
fhall be declared to be cavable;, although:
tegulars, by virtue of an a& of parliament;.
to hold in their own:right the feveral eccle-
fiaftical benefices having cure of foulsy
being thereto prefented by the refpedive.

patrons,,
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Patrons, without any farther form of in~
ftitution or induion being neceflary.

Inafmuch as by the ecclefiaftical law of
France, the King is the head of the na-
tional church, in ail external and temporal
inatters, as well as prote&or thereof in {pi-
rituals, the houfes, lands, effets and
révenues, of the faid feveral communities;
whether of men or women, profefling the
rule of any order of the Romifh church;
may be declared t6 be immediately vefted
in your Majefty, your heirs, and {ucceflors;
in order the better to preferve the property
of the fame, for the ufe and greater benefit
perfonally of the prefent actual members
thereof, and be made a part of the receipt
of the revenue of the faid province, receiv=
able and accountable for by your Majefty’s
receiver-general, under the title of the
Church Reverue of Canada and Quebec;
for the putpofe of applying the fame in
the following manner; to fupport the re~
{pe@ive hofpitium, or religious houfe, and

N N 2 “to
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to pay the ufual penfions, with benefit of
accruing and futvivorfhip, until oné half’
of the members of the faid communities-
fliall depart this life; and from and
after that time, to divide the furplus,
without farther benefit of accruing or
furrivorfbip, among the men or women
€ the faid convents, during the life of
any fuch perfon;, fo long as he or the
{hall remain in the province; and not-
withftanding that he or the ihall be
otherwife provided for, the men by marry-
ing, or accepting any ecclefiaftical benefice
having cure of fouls, or any lay office,
civil or-military, or the women by marry-
ing, or quifting the convent of their owa
free will; provided that no new member
(hall be hereafter admitted, or entitled to
any penfion or benefit, but fuch only who.
were admitted previoufly to the time of
the capitulation; or who are membess
fince admitted, and now refident in the
faid religious houfes, or within the pro-
vince at the date of this a&t. No perfons.

being
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‘being fridly entitled to the henefit of the
capitulation and trcaty, but fuch petfons
who were obje&s of them, refident in the
colony at that period, in the words of the
treaty, as inhabitants who had been fubjelts
of the moff Chriftian King, and who had
leave to retive. .And,.agreeably to the {pirit
ofthethirteenth article of the board of trade,
for the further purpofe of teaching fchool,
and endowment of any churches, which
hereafter may be built by licence of the
chief governor of the province for the time
being, and for the augmentation of the
livings of fuch parifhes as fhall become
more populous, and are not already fuf-
ficiently endowed; and for the building
and repairing of the houfes of the clergy-
men and parith churches without burthen
to the parithioners, as to the faid governor
for the time being thall feem meet; alfo
for the maintenance of any deminary
which may be held neceflary, for the pur-
pofe of gemeral education of Canadian
Britith fubjedts in ufeful learning without

N 3 dif~
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diftin@ion of religion. Alfo for fuch other
purpofes of public education, or the gelief
of the province, as in your Majefty’s great
wifdom fhall hereafter be fet fosth, or
found to be neceflary or ufeful: power al=-
"ways being referved to your Majefty to
graut any of the faid eflates of ecclefiaftical
bedies, for the rewarding any commander
an chief, or other officer, or foldiers, cons
cerned in the conqueft of the faid province,
- or others of your Majefty’s faithful fub-
jeéts and fervants, for their public {ervices.

Part of the fourteenth article of the
‘plan for the eftablifhment of ecclefiaftical
affairs, feems proper to be adopted, viz,
that- pone but natives of the provinge of
Canada fhall be appointed to any ecclefiaftical
benefices in the Jaid province, with this pro-
vifo, that native born Canadians can be
had, who are capable of the ecclefiaftical
offices, in {pirituals and of the civil and tem-
poral benefits attached to them by the flate.
‘That no miffionary clergy whatfoever thail
‘ be
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‘bedent dntohg, ot continue with theIndians,
without being licenifed by the governor of
the faid province; and fuch miffionary fhall
write an account to him monthly of what
paffes. Their names fhall be regiftered.

As itis faid upon_good;a-uthc, [ity, that the
prefent titular bifhop is himfelf a native of
Britany, and is underflood to give great en~
‘couragement to native French priefts to
come into the province, which, if true, is
very dangerous to the interefts of this.realm,
it may be proper to beenacted, that no fo-
reign born priefl, of the popith perfuafion,
fhall come into the faid province without
Iicence of your Majefty, under pain of at-
tainder ; nor fhall any foreign born perfon
receive popifh ordination, or have ahybe-
nefice, or being ordained, fthall remain-in
the faid colony without fuch licence, That
in cafe the patrons of the refpe&ive bene-
fices fhall not prefent their priefts within
fix calendar months after a vacancy, the
fame fhall lapfe to the nomination of the
chief juftice of the faid prow'rince; and - in

N a2 default
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default of - his; prefentation in- fix months,
the.-fame thall lapfe to the governor, as
reprefentative of your Majefty.

‘ Whereas marriage and children are the
ﬁrongeﬂ pledges of fidelity which can be
given by any man for maintaining the civil
government under the proteGion of which
he lives; and whereas marriage is held by
the church of Rometo bea facrament, and
to confer grace effeétual, and ex opere
operato, and~tha§ the fame is to be fo held
as an infallible article of faith, according
to the opinion of the church, and the de-
cree of the council of Trent, in the words
of cardinal Navar (l. iv. Concil i, nu, 3.)
and facraments are, according to St. Au-
guﬁme *, wifible figns of an invifible
graces and to be equal to the effe. of a
divine myftery ; and it is agreed by the
Capomﬁs, that marriage is as much a fa-
crament as the taking holy orders, only

.-).l'e; ].?e @iv._ D‘ei; Ce 50 &cg
that
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that they are both voluntary in the act,
and not of indifpenfible necéffity to fatvations
there cannot be a greater abfurdity, than
that the later prohibitions of that church
fhould refufe a facrament of fuch grace
and efficacy to their clergy*; therefore it
may be proper to be enalted, that all the
civil rights and privileges of marriage
fhall be communicable, and are commu~
nicated to all perfons of every denomina-
tion, ecclefiaftical as well as laity, except
‘that no woman under twelve, or man un-
der the age of fourteen years, {hall marry,
or contra&t in marriage. And as the
maintenance of the parental authority is
" of the utmoft importance for fubordination
to the ftate, ‘as well as the increafe of
people, and propagation of a ftrong and
healthy race, according to a due courfe of
ndtire at.an age which is proper, be it
enadted, that no perfon fhall marry, if a

* Vide Corvini de Belderen, Aphorifmi Juris
poatificii, Tit, De Sacramentis. De Nuptiis,
female,



1 186 j

female, under the age of eighteen, or =
man under the age of twenty-one, without
the confent of the father; or if no father,
then of the reareft of kin in blood of the
party or teftamentary guardian, fuch con~
fent. being fignified publicly in writing, or
otherwife in full congregation of the
parifh church, and entered in a book by
_:,the minifter thereof, And that all mar-
fiages, births, chriftenings, and burials,
be duly regiftered by the parifh prieft, or
Peribn officiating for him, under a penalty
of deprivation and banifhment, for omit-
ting, and of felonyin any perfon who fhall
falfify, or erafe, or fubdué the fame,

With regard to the regiftering of mar-
yiages, the fecond article tit. xiv. of the
Abfira& of French Law may be adopted,
but with a greater penalty. This article

is very improperly placed under the T1tle
De 7¢ eftaments.

It



[ 187

It would alfo be proper to introduce the
prohibitory law of England, refpeting the
Elegrees of blood, on account of uniformity
between the ancient and new fubjeés of
your Majefty; but particularly to prevent
in families the unhappy confequences of
difpenfations, ufual in the Roman catholic
countries, for a man to marry his own
niece, or cothers as near of blood, which
marriages would be void ab initjo, for inceft,
as I conceive, if the parties claimed any
thing under them in the reft of your Ma-
jefty’s dominiens, B

It {feems the more neceflary to. make
{fome regulations touching marriage, be-
caufe in the printed abftra& of the French
laws there is no title of marriage what-

the effeGsof marriage upon the property-of
the contracting parties with refped to each
other, and their children, under the title of
Communanté ; although marriage is a fubje&t
of the firlt confequence to the fyftem in

every
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evetty code-of law, and upon which fo many
othercivilrights andrelations aredepending,

As the popifh bifthop and clergy. will
certainly refufe to perform the office of
marriage between any Religious.difpofedto
folemnize it; and may alfo refufe it be-
tween Proteftant and Roman catholic 3
the alternative, of marriages before a ma-
giftrate, as-propofed by Mr. Mazeres, would
‘be neceffary. If Roman catholics are juf-
tices .of the peace, hete again would be a
flop; excepting the parties chuife to' be
married according to the rites of the church
of England, or that the governor, judges,
attoriiey-general, or other of his Majefty’s
officérs, of eminence in the colony, and
-even notaries, fhould have in general the
power to make marriages valid, contrated
‘before them with certain folemnitiés, arnd
4o regifter the fame, '

_The feventeenth article of the plan.of
the board of trade, that no monaftery,.con=
vent,
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vent, or church, or confecrated place, fhalk
be a fan@uary for criminals, i5 already an+.
fwered, by eftablithing the criminal law
of England.

The tenth article of the plan of the
board of trade may be proper, if adopted,
to be enlarged, The propofition is, that.the
chapter of Quebec, confifting of a dean and
twelve canons, [hall be abolifbed -as entirely.
afelefi. This immediate abolition may
take place.confiftently with the capitu-
lation of Quebec; there is no fax;ing in it
of the property of this ecclefiaftical body:
nothing is granted but the fafe-guards .of
the perfons. The ecclefiaftics of this body
have only a right by the tteaty to retirg,
and to fell their eftates; therefore if it is.
enadted, that the nomination of the dean.
and canons is vefted in your Majefty,. (as..
in the cafe of the vacant benefices, here-.
tofore in the patronage of the bithop is
propofed), and-that the places of the faid
dean apnd canons fhall not be filled up.

when
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whett they become vacant, the chapter wall
be diffolved of courfe. Butit deferves to be
confidered in policy, whether as this chap=
ter is much more harmlefs than a bifhop;
or any of the other religious orders, it
might not be ufeful, by taking away from
them all' ecclefiaftical jurifdiGion, if they
have any, excepting by fixed ftatutes over
their own body, to keep up the deanery
and canonries ; in order that thefe prefer«
ments may be douceurs*ii the hands§ of
governmeiit to engage the hopes, and to
rewatd the fidelity of fuch of the fecular
clergy, as fhall be diftinguifhed for their
fidelity to your Majefty.

As there ate chapters which are regu=
lars, as well as feculars, and it'dees not
appear of which the chapter of Quebec is
compofed (but I imagine it moft likely. to.
have been formed of regulars, for the en=
couragement of mifliomaries who. always
are regilars).it may be right hereafter to

confine
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confine thé nowination of the dean and
ganons to fecular and parochial priefts
only, and that the governor fhall nominate:
to. the fame in right of your Majeft- .

According to Charlevoix, b. viii. p. 342+
the chapter of Quebec iscompofed.ofagrand
chanter, a grand archdeacon, a theologal,
and twelve canons. The King of France
named to the two firft dignities, the bithop
named to the reft: whether they had any
peculiar and local jurifdiction feparate from
the bifhop’s does nct appear. I underftand
that their revenues are very fmall: but
their dignities. are' defirable, in poiat of
honour, among the clergy. But if the
eftates, effe&s, and revenues, of the faid
community, fhall be vefted in your Ma<
jefty, and for the fame purpofes as in the
cafe of the other religious communities, the
prefent dean and canon being paid ‘their
refpe&tive fhares during their lives, and o
new members admitted; their diffolution

will
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will follow, and then the building, ufed
partly as a cathiedral in Quebec, ahd partly
as a parith church, which appeats hereto=
fore to have been partly under the diree=
tion pf the bithop and dean and chapter;
and partly under the direGion of the
churcliwardens and parifhioners, inay bé
repaired by a tax to be laid upop thé
parifhioners, and be hereafter confideied
entirely as a parifh church for the ufe of
the parithioners, under the dire&ioh of the
churchwardens only.

The {pirit and letter, of the eighteenth
article of the plan of eftsblithment, -pro=
pofed by the board of trade, feems proper
to be adopted, touching correfpondence;
&c. It may therefore be enaded, accord=
ing-to the terms of the faid article; and
farther, that if the fuperintendant of eccle-
fiaftical affairs, or any other perfon, fhall
precure, ufe, or make public, any difpen-
fations, bulls, excommunications, fufpen<

fions,



[ 193 ]

Rons ab officio vel beneficio, or any, other
mﬁrqmcnts or a&s of - aythority, from
- any prince or potentate, eccleﬁaﬂlcal or
fecular, .other than from your Ma_]eﬁy,
fuch perfon fo offending fhaill be banifhed
from the faid province, and be made in-
capable of ali civil rights and benefits
whatfoever, in any part of your Majefty’

dominions, and in cafe of returning into
the faid province fhall iuffer death: fuch
offence”to be profecuted at the fuit of
any perfon informing, at the expence of
the crown by your Majefty’s attorney-ge=-
neral in the court of King’s Bench of the
faid province.

This,reftriGtion propofed with regard to
the bulls of the court of Rome, is exallly
confonant to the French arret of 28th
September 1731, which forbids all arch-
bithops, and bifhops, and all others, to
receive, make, read, publith, or execute,
any bulls, briefs, or inftruments of the

0] court



[ 194 ]
court of Rome, without letters patent of
the king regiftered in parliament *,

1 recommend, in cafe of delinquency,
the banifhing the fuperintendant or other
ecclefiaftic from the province, rather than
imprifonment, as propofed in the forty-
fifth article of the printed heads of a bill
for tolerating the Roman religion. Be-
caufe I am of opinion thata popular bithop
or ecclefiaftic imprifoned, may occafion a
revolt; or, that after his releafe and dif~
grace he will prove a perfon exceedingly
dangerous, from his influence and refent-
ment, to remain in the provinee.

Agreeably to the fpirit of the twentieth:
article of the plan of eftablifhment propof~
ed by the board: of trade, 70 pomp or pro=
ceffions in the roads or firects (hall be ufed by

* Vide Arret, 26th Feb. 1768, fupprefling 2
brief of pope Clement XIH. 13th Jan. 1768.
Vide Arret, 28th September 1731.

any
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any ecclefiaftics, nor fhall any ecclefiaftical
perfon ufe any other habit than fuch as is
ufed by the abbés in France, except in the
time of divine fervice. And that all per-
fons offending herein fhall be informed a=
gaintt as above, and be fubje& to fine ot
banithment, at the difcretion of his Ma-
jefty’s chief juftice of the faid province:

In the fixteenth article of the plan for
eftablithment by the board of trade, it is
propofed, that your Majefty, andyour royal
Jamily, fball be prayed for, according to the
Jorms of the Romifh church. This article
is not fufficient to anfwer the purpofe in~
tended ; namely to infpire the Canadian
fubje@s with a fenfe of loyalty: for the
form of the Romifh church is manifefily
not underftoodin the faid article. For the
fa@ is, that the mode of the church of
Rome in its ritual, and in every mafs book
ufed in the dominions of your Majefty, is
to pray firft for the pope, and nextfor the
King, without naming him; and which
O mode
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mode both infinuates inferiority of dignity
and power in your Majefty ; alfo that an-
other pretended King may be intentionally
and confcientioufly prayed for; fo that
fich a fort of prayer has a manifeft evil
tendency, and it would be much lefs in-
jufious to your Majefty, that no prayer at
all fhouldbe ufed for the King, rather than
in terms fo derogatory to your Majefty’s
honour : wherefore I am of opinion that it
is of great political confequence that this
mode of praying fhould not be tolerated,
but that an efpecial prayer be formed and
ufed in the French language; and (not to
break in upon the order of the mafs) that
this prayer thall be immediately ufed as an
introdution, before any other fervice fhall
be'begun; in which prayer uno prelate or
other potentate thall be prayed for, but
your Majefty by name, the Queen, the
Prince of Wales, and the reft of the royal
family, with a fuitable preamble, in order.
to imprefs the minds of the people, and to
inculcate an idea of fubjection to your Ma-

jetty
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jefty alike-in all orders of men, both tlergy
and laity.

It is right to fubjoin here t,he_'forx.n of
the prefent prayer univerfally ufed at mafs
in England, that the impropriety of it in
point of decorum towards every crowned
head in the world, as well as the equivo-
cality of it, may appear perfeéily clear. The
prayer at mafsis : Lord have mercy upon us,
and defend thy [fervants, N. our chief
bifbop, our King, Queen, as here prefent,
and all Chriftian people from all adverfity,
always, and in all places; grant peace and
profperily in our time, and preferve thy
church jfrom all wickednefs, through our
Lord Yefus Chrift, thy Son, who lives and
yeigns one Godywith the Holy Ghof, and tfice,
gvermore, Amen.

Inafmuch as the ufe of the Latin lan-
guage, fince it has ceafed to be a living
univerfal language, is not now effential to
the exercife of the worfhip of the Romith

Q3 religion,
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réligion; but that the obfervante of the
rites and ceremonies thereof can be s ef-
feGually preferved in the language of the
people amorg whom the famé are ufed
it may be enafted; that any prieft who
{hall chufeé, at the requeft of the major
part of his parifhioners; to fay mafs in the
French tongue, fhall not be eprehenfible
by his ecclefiaftical {uperiors in any way
for fo doing ; nor fhall any perfons be re~
preliended for reading the holy Scriptures
in the French or Englith languages.

That the inhabitants, and clergy in par-
ticular, may have always before their eyes
fomething to remind them of their depen-
dence upon your Majefty’s proteftion, and
may reverence your authority, it will be
proper that your Majefty’s arms, as it was
done by Queen Elizabeth at the time of
the Reformation, fhould be placed in the
moft confpicuous manner in the churches,
over the pulpit, or entrance leading from
the nave of the church inte the chancel or
choir; and that the governor fhall take

care
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care to have the fame executed in a proper
manner. Alfo, that your Majefty’s arms,
carved in flone, be placed over the gates
of the city of Quebec, Montreal, and all
other fortrefles, magazines, in the mar-
ket-place, colleges, hofpitals, town-houfes,
and all other public buildings whatfoever.

As the pope’s abfolution of oaths de-
ferves a peculiar attention from your Ma-
jefty’s government, being a moft dangerous
power; and as it is a peculiar tendency of
the Romifh religion to make men de-
pend more upon ceremonies than good
aCtions, and on the pardon of the church,
depofited in the hands and intention of the
priefts, foit is a fa& well aflured, even by
one of the Canadian clergy, that the great
vice of the Ganadians is a contempt of falfe
{wearing ; I muft obferve, that the difpen{-
ing power of oaths taken iz Canada by any
ecclefiaftical perfon ought to be guarded
againft by efpecial words, as the word
this realm is fo equivocal. The com-
miffion of the governor has much too

Qg4 great
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greata latitude, by leaving itto his difére-
tiony as he fball think fit, to tender the oaths
of the 1 George 1. to every fuch perfon as
Shall pafs into, or be abiding in the faid pro-
vince. 'This difererion ought to be more
fpecial, for the fafety of the province, and
for preventing more miflions. I make no
more remarks upon the wifdom of a com-
miffion which difpenfes with the oaths of
allegiance to your Majefly.

As the diffolution of the prefent monaf-
tic communities may not prevent more
being fet up in a future time ; becaufe un-
der the notion of fchools and feminaries of
learning, or hofpitals for public charity,
enthufiaftic or weak perfons may be in-
duced to make devifes of their lands or ef-
fe&s in mortmain (a term equally known in
the French law as in our own) it may be en-
ated, that all fuch devifes thall be void;
as well as all fuch fchools, feminaries, and
hofpitals be deemed unlawful, and for-
feited to the crown, unlefs perfons fo
de\uﬁng fhall in their life times, not bemg

confiied
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confined by any ficknefd, ‘obtain licente
from your-Majefty to- rake fuch devifess
and unlefs {uch {chools; ‘{feminaries,.or hof-
pitals {hall be kept, fet up,-built, or main-
tained in confequence of your Majefty’s
licence; and that fuch licence fhall not be
applied for until the intention-of apply-
ing for the fame, with a' defcription by
whom, and for what purpole, and with
what rules and endowments, or funds for
fupport thereof, ‘fhall have been made
public for thefpace of three months in the
Quebec Gazette, in order that every per-
fon interefted may thew caufe to the 8O-
vernor in the {aid province, why the fame
ought not to be granted: and that no li- .
cence fhall be granted by your Mjefty, ,u;;v
lefs the governor of the faid province fhall
certify that the faid {chool, feminary, or
hofpital is {o regulated and endowed, that
no detriment can arife from thence to your
Majefty and the province; alfo, it maybe
- proper that the. gox’remor of the faid pro-
vince may at all times vifit, regulate, and
‘ controul
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controul every fuch fchool, feminary, and
hofpital, as the reprefentative of your Ma~
jefty, upon any complaint made, or upon
his own view,ina fummary way, and with-
out further refort,

In fupport’ of the reafdonablnefs of this
regulation, Icannot do better than refer
to the feveral laws of France touching the
religious orders, and gens de main morte ;
particularly to the paper in the Inclofure,
printed by arder of the councily p. 31.and
the abfira¢ of the Loix de police, Declara-
tion du Roi, 25th Nov. 1743. It there
forbids the eftablithment of any commu-
nity, or other religious houfe, without the
royal permiffion: forbids any perfon to
lend to fuch {ocieties his name in trufl,
under a penalty of ten thoufand livres:
forbids any perfon to devife by will any
effes of the nature defcribed. And there
is aﬁotheg Declaration of the 2sth Nov.
1743, in the printed Abftra@ of Edifs,
p. 12. By this declaration, the réligious,

' and
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and gens de main mortey ¢fablijbed in the
French coloniesy ate not to form any frefly
communities, (they aré not to enciéafe theie
mernbers) without the King’s permiffion,
and it forbids all notaties and other officets
of the law to pafs, execute; regiffer, of
receive in favour of thefe communities, or
people de main morte, any contras of
fale, exchange, donation, ceflion, tratisfer,
or other a& neceflary for the having and
Holding fuch effects and eftates as are thetre-
in recited ; alfo, no contracts for creating
rentes fongieres, that is, rents chargeable
upon lands irredeemable (which by the
French law is confidered asland); nor tents
of conflitutions upon particulars} by which
is underftood intereft chargeable by con-
tta&t upon the perfon and his goods which
are rédeemable. But the¢ moft exténfive
€di& for reftraining monafteries or othet
focieties in main morte, is the famous edi&
of 1749. In certain cafes it makes their
acquifitions to efcheat to the crown, and
to be reunited to the domaine.

* Whereas
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Whereas it is of the utmoft political jmm
portance to ‘prefeive the eftablithment of
the Romith religion; under thefe modifica-
tions, which arife not only out of reafons
of general policy, of which the laws of
France are a proof, but without which I
do not-conceive the exercife of the Romith
religion can be tolerated with fafety to your
Majefty and the realm, or confiftently
with the fundamental laws thereof; the
means of {fupporting the faid toleration, by
fupporting its neceffary reftraints and boun-
daries are therefore to be confidered;  for
this purpofe it is conceived it will be pro-
per to look back to the means adopted by
the reformers of the church in England.
The grants made of the church lands and
tithes, inftead of keeping them for the
fole and perfonal ufe of the fovereign,
which would have been odious, was a mea-
fure full of great political wifdom. The
paffing of the eftates of the religious com~
munities upon their diffolution, and tranf-

ferring other ecclefiaftical pofleflions, even
the
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the bithop’s part, into lay hands; and part
out of one ecclefiaftical hand into another
ecclefiaftical hand, to make good when
the eftates of the latter had been granted
into lay hands, was a meafure which creat-
ed a new chain of dependence. Every
ecclefiaftic who had loft on one fide, but
who had gained an equivalent on the
other, was afraid of the return of that fyf-
tem, which would occafion a reflitution ‘in
integrum to the firft- lofers. The fecular
clergy, or thofe of the new eftablithment,
juftly feared: that they fhould never be able
to recover from the nobility and laity the
eftates which had been taken from them,
viz. from the clergy who remained efta~
blithed, and who now had their lofs fup-
lied in a certain degree out of the eftates.of
the regulars, who were entirely diflelved,
Nobility, laity, bifhops, rectors, vicars,
every beneficed priefk accordingly held faft
their new grants and endowments; and
even when the Romifh religious ceremonies
emﬁed f1ill as the national ritual, yet the

reformation
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réformation was begun: the power of the
fee of Rome was effectually removed ; and
a guaranty of the gradual and governing
new fyftem of religion was fo firmly efta-
blithed, that nothing but a total revolution
again of all the rights of property, and of
all the forces which fupported thofe rights
by manutention and the fword, could over«
turn the new fyftem of the power of the
crown, now declared to be fupreme in all
caufes ecclefiaftical as well as civil. No
bonds could be imagined more effectually
to raife the edifice of the new church go-
vernment upon a rock than thefe meafures,
The great {prings and ties of human ac-
tions are intereft and property. ‘The con-
fequence of them is dependence.

It may be thought right therefore in
thefe views of policy, in qafe of the dean-
ery and chapter of Quebec being hereafter
diffolved, and all the other religious com-
munities, as i¢ is propafed in the plan of the
board of trade, for the crown to avail itfelf

thereof,
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thereof; agreeably to the fpirit of the con-
du& above defcribed at. the Reformation, in
the mode hereafter to be propofed, or in
fome other; the following fa&s being firft
confidered.

The former and prefent ftate of the
clergy in Canada appears to be as follows,
from an account of Mr. Vevflicre. The
fecular clergy of the province of Canada
in the time of the French government, and
in their firlt eftablitfhment there, had all of
them glebe lands, and the tithes of their
re{pe&tive parithes, bota great and fmall;
alfo miortuaries, money for mafles, and all
other ecclefiaftical profits arifing and ac-
cufforzed for the performance of religious
rites; ‘Thefe advantages made tk : livings
confiderable. 'The whole number of pa-
rifhes are one hundred and twenty-eight;
one of which is worth about five hundred
pounds fterling ; another about three hun-
dred and fifty pounds; two or three more
from about two hundred pounds to two

hundred
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holtthdd: and “fifty- pounds; andvmiany: to
abodvonehundied and-twenty-five;pounds:
Bf i@ dozen of thefe: livings the -feigneurs
osrds- of :manors. ‘have the advowdfon;
Hi¥v#éft: (too many) are in -the gift of the
BifliéP: and-the patronage of the former,
astappears by'the French' commiffions,
HaféBedn ‘acquired-by the feigneurs grant=
rﬁg 5g’lebfﬂamds, ‘or building the churches!
Tt ‘ode of fequeﬁratlon ‘has ‘alieady
bech animadverted upon. ~ La Valiere; a
former bithop of Quebec, catried his paf?
fign for power fo far, that he even reﬁf’ce(}
the repeated orders of the court of Francc
t?i Ltllf‘ contrary, which conﬁdered this con-

duct of 'puttmg Tivings in fequeﬁratxon

"J.w..-I' ]
as a breach of the ecclefi: afhcal con—-

m%gﬁon of that country, and 4 Brievance
jj;lfﬂir”bomplamed ‘of by the"'lergy  of
the provice. Therefore it is* cbricelved,
that if the fupermtendant is to Be ‘confined
onIy to " the bufinefs of ordinstion; 3¢ will

be a neceﬁary and ‘moft’ eFectinal 'mettiod

S Breventing thiis trammy oveérhis clergys
to
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to declare the patronage of all ecclefiaftical
beneﬁces, heretofore . in the gift.- of the
blfhop, and dean and chapter, and of all
other ecclefiaftical perfons or communisies,
to be vefted i your Majefly only;-faving
the right of the feigneurs and lay pétrons.
‘That the benefices heretofore in. the gift
.of the bithop, are {o vefted already. cénn,ot
be doubted in law, becaufe zhere éemg 70
.éz/bop by law the patronage of the faid
benefices is devolved to your Maje&y’
¢rown of courfe. .

ft feeris to b preity clear, that any ré=
ligious communities, who, as prmcmals at
the time of the conqueft, were not inhabit-
ants, refident in perfon, do not fall under
the privilege of the capitulation, nor come
within what is termed by the civilians, the
cafus feederis, fo as to retain the property
of their eftates under it; becaufe they were
not then the local obje&§ to whom, as .a
perfonal confideration for ceafing their re-
iftance, and on account of their particular
P courage
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vourageor diftrefles, the conguerons gianited!
 termswof efpecial favour; neither could they
retiresaccording to the tréaty ; andif they
could not retire, they could not take awdy
._thcif perfons and eftates ; therefore, ifit is
-tragin fadt; thatany eftates are zowheld un--
der the grants of foreign religicus commu-
nities, either in-under-tenancy, or in truft
for. them, or by deputation, fuch as the"
Jefuits and the. ecclefiaftics of the feminary
of St. Sulpice at Paris,. that fadt is iféry
important. The community of the lattér,.
are the temporal lords of the moft fertile:
part of Canada, and a city dedicated to the:
Virgin Mary; they have an influence there-
#quial to the power of the Italian clergy in
‘the; flate. of the church, . or Campagna:
i Roma.. ' ‘

- The parifhes in the ifle of Montreal'and:

its dependencies, fays Charlevoix, b. viil..

.. 340. are fiill upon the ancient footing of

g:zo‘z)ea;/}/e priefts, and under the direGions of
the members of St. Sulpice. They poflefs a
-fine and improving eftate of eight thoufand
' pounds
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iso‘un'd'g frerling 4 year at Montieal; -and
which «will in a few years be wosth ‘te
thoufand :pounds. If all the fa@s are
clearly ‘eftablifbed, as flated, it i5 a great
gueftion of law, whether thefe éﬁa{es’:‘afe
not now falleri to your Majefty, of whom
the under-tenants and pofleflors muft’ be
intended to hold them, as truftees fot fuck
tifes s your Majefty fhall declare,’

Tt is it proof by feveral deeds of effates
{it.is immaterial whether before or after
the congueft) that the Religious livigg in
the feminary of Montreal are merely nex
gotiorum geftores, they are {o deferibed in
{everal infiruments of conveyance, which
Mr. Mazeres has perufed in the courfe of
bufinefs. Thefe conveyors are faid to be
Fondezs de la procuration de Meffrs. les ec-
clefiafliques du feminaire de St. Sulpice 3
Parss, T \a-ppeaxs, according to M,
‘Lothbiniere’s own wérds®; . that before
the conquefl, the feminary of “St. Sulpice at

* Printed paper, article 1xvi,

P2 . Paris
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Paris, was a voluntary partnerfbip among:
a number of clergy at Paris, who had en—
gaged together in buying and felling ; that:
the joint houfe at Montreal had a fbare in.
the joint houfe at Paris, in a fort of mer-
cantile way, and an open account. That
after the conqueft they diffolved the partners
Sbipy becaufe the houfe at Paris {fays Mr..
Lothbiniere). cou/d not have any right after
the conqueft in the effets and eftates in
Canada; they af Paris transferred ' fwﬁat‘.
therefore they could not transfer, having
at that period, as he admits, no property.
in the eftate, and only a fhare). zhe whole
iizj Montreal to the Religious there, whopro=
Bﬁbly were not (vraifemblablement, fays
Mr. Lothbiniere,) aftornies of - thofe a#
Parisy and this was done by the latter,

upon paying @ compenfation, being the dif-

Serence of the account upon a balance, This
after al] is oui dire, as he fays fe has heard
and believes: and it flands againft the evi-
dence of Mr. Mazeres, if it were contra-
diGory s but it appears manifeftly, that
the
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the Religious at Montreal have only a
«coloured’ and oftenfible title. There is.
alfo the evidence of a gentleman of un~
doubted. veracity and knowledge, who
‘hdving had tranfaltions with Father Ma~
glphi, the perfon afting in the colony
for the community of Stu, Sulpice at Paris;
with a view to fome purchafe, the real
proprietots were forced to come forward,
and the uncertainty of their title broke off
the niegotiation. The evidence of Charles
voix alfo may be added. Jz 1657, fays.
Charlevoix, the Abbé Quelus returned with
the deputies of the fewnssary of St. Sz?{bicé'
at Paris, to take poffiffion of the ifland ¢
Montreal; ond to found a feminary there.
By the French law it is clear, that fo
perfons aliens not being naturalized:'can
hold lands; fo that by zhe right of con-
quefl, agreeably to Mr. Lothbiniere’s own
idea, for want of owners domiciled at’ the
time of the conqueft, thefe eftates may be

anderftood in point of law to be fallen to -

tke crown in fovereignty.

P As
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< A& it s of -the ‘higheft - c@n{ét}ueﬁce to
Fout Majefly’s government, to underftand
péifely the hature of all the ecclefiafticnl
fouvndations in Canada, I cannot” difmifs
the fibje& of the Seminarians of Sulpice
WitHout obferving, that in the feveral dio-
cefes «of Frange there are feminaries for the
éducation of poor {choldrs, te fupply  the
parochial clergy *: that thefe {feminariés ate
under the guidance of the relpe@ive Dio~
cefan, who commits the adminiftration of
them to fecular or regular communities;
that where there are monafteries which
appear nat to anfwer the purpofes of theig
foundatlon, the bithops in France have a
'pewer, by aformal progeeding, to fupprefs
“them,. and o endow the femmanes with
)ghelr revenues and eftates. The cqmmu-
‘pities, or gongregatlons, as the canon laW

* A French author of authority fays, "t}'mt
¢ardinal Pole, in the fixteenth century, drchbithop
of Gai;;’ei-bury, directed feminaries of this kind to be
greGed .in England : as it appears by fome of his
»g:onfhtutxons or de‘rces made in 1556 for the refor-
'matxon of the churc‘a

o calls



[ o215 ]

. xalls them, in France, dre -of fecular or.re~
Jgular priefs, formed of different. houfes.
swhich have their particular -heads ¢r fupe~
iriors; bnt.which congregations. ate -undeij
:thé government of their :fuperior-general:
fuch are, according to. Denyfart, being the
fecular congregations, the priefts of the
Oratory, thofe of the Chriftian Do&trine, ‘oft
the Miflion, of the feminary of St.-Sulpice,-
-or parifh priefts of Paris: .the Eudiftes;
and others.

There are -alfo regular congregaﬁons
The dxﬁ'erence between the regula1 and.
fecular congregations is, that the fecuiars
live in common, without vows, under the
.authonty of the —dxoceﬁn blfhop The
.of ﬁa_b;hty,m the fame domlcﬂ,-and ?hvmg,
in common under the authority of théir
particular head or fuperior, .and under the
ssules of their founder as approved by the
head of the church, -and confirmed by the
«<civil “power, which gives to fuch -incot-
porated,bodies ailegal effence. Of .courfe,’

P4 the
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the archbifhop of ‘Paris muft ~have: the
direGtion of the feminary of St. Sulpice;
and all its dependencies in Canada.

It-mnft be obferved farther, that by the
ecclefiaftical law of France, no congrega-
tions can-alienate-or transfer their eftates’and
éffedss nor can fuch focieties, from - the
natute of them, be divifible, fo as that one
patt of the fame congregation can tranf-
fer to another. It is eafy then to judge

whether fuch transfer has been really made,
as Mr. Lothblmere reprefents, and where
the proPert 7 of theeftates of the oulplcmns
in Canada is centered at this inflent.

In regard to the title of the eftates of
the Jefuits, therc is annexed to this: report
a Yketch of a former one in deliberation,
drawn up in a very full manner, by -pas-
ticular dire@ion in the time of Mr. Gren-
villels adminiftration, May rath, 1767;
butupon a change of adminiftration'foon
after, and of the other law officers 6f your
Majefty, to wham it was referted jointly

’ with
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with the’advocate-gefieral, 107 Teport way
made-in form.

Upon thz whole, it may be proper for
an a@ of. parliament to declare. thatyall
grants, transfers, hypothecations,. conveysr
ance,. of any kind, made by fuch, relis
gious communities as were not domiciled
in Canada at the time of the refpeétive car
pitulations, to any perfon or perfons-in-the
interval between the capitulation and the
treaty. of, Paris, or fince that time, are
ipfo- facto nyll and void..

Farther it may be enaded, that the] pay-
ment of all tenths, dues, rents, and proﬁta,
of whatfoever kind, heretofore paid:farithe
account: or benefit of any religious érder,
of . whatfoever denomination, or -genéral,
ecclefiaftical perfon, prelate, or pontif:-or
potentate; npt domiciled in the faid colonyat
the time of the capitulation, thall-henceforth
ceafe and determine; and that all perfons
refident in the faid province, whether et~
clentaftical or lay, fhall be exprefledly pro=

hibited
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hibited from paying or remitting, the,fame
for’. fuch purpofes; under the gdnaity of
treble value, and full cofts, Aupon- convic-
tion; :to any perfon who thall inform.:
and that the attorney-general fhall profe-
-cutey at- the expence -of the crown, upon
Auch information, or ex officio, in the
«court of King’s Bench in the faid province.
But as it may be difficult to prove fuch
payment or remitting, it may be enaded,
that any perfons who thall have - received
amoneys for {fuch -purpofe, may lawfully

) keep and apply (he fame .at their difcre~
tion, to any charitable, or public.purpofes,
for the benefit of the province ; .and that
4ll trufts, contrary to the letter or ipirit of
thefe a&s, thall be null and void.

. For the encouragement of indultry, it
anay be enated, that no days fhall be
ikept holy, nor fhall the people be pro-
‘hibited by the -ecclefiaftical fuperin~
tendant or priefts, from vsorkin&; fof the
fupport of themfelves and families, ex-
cept Sundavs, .Chnﬁmas-day, and Good-~

Friday ;
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Friday; and that all other feafts, holy=days,
or fafts fhall be abolifhed, except it fhall
be otherwife ordered by the governor of
the province, in the nature of his Majefty’s
proclamation; and that if the faid fuper-
intendant, or any prieft, {hall prohibit as
dbove, or fhall enjoin feafts; holy-days,
or fafts, other than as above, he or they
fhall fuffer imprifonment for ten days, and
pay five pounds and full cofts of fuit, to
any- perfon who fhall fue for the fame in
the court of King’s Bench.

It may be proper that the ‘twentieth ar-
. ticle of the board of trade fhould be con-
;ﬁrme(j; in as much as it correfponds with
the decency preferibed by the anfwer to the
fixth Article of the capitulation of @ebéc:
and all proceflions of pomp and parade
fhould be prohibited, as againft the peace
of the realm,

It wonld be happy for the fick if the
hoft were not to be carried to their houfes
and beds, to difturb them by a croud of
followers, -as is ufual: and this deferves re~

gulation
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gulation as an article of police, as'well as of
religlon and' humanity' to' the fick’ and
expiring ; befides, that this practice, by a
croud bringing back the hoft, is an effe¢-
tual means of fpreading the fmall-pox, and
other peftilential diforders in the c¢o-
lony. . The confequences of a bifhop’s
marching through the fireets in praceffion,
want no- obfervation,

For compofing the minds and gratifying
the eflablithed Roman catholic clergy of
the province, it feems proper that the
flthes, in the manner as ufually . taken,
fhould be confirmed to the fecular clergyy,
in the manner hereafter to be fet forth;
and that all tithes paid (if any tithes are
pald) to the religious houfes, which houfes
fhall be fupprefled, fhall be granted te the
refpeéhvc landholders of whom {uch
tithes are taken; which meafure would
greaﬂy engage them to fupport .the
new government and eftablithment, . If it
thould be thought proper to referve the fe~
minary of Montreal out of the general dif-

pofition
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pofision of the revenues: of the religidus
houfes ; it might be done with the follovi=
ing viéw, that the revenues of the faid
feminary being vefted in your Majefty,
the tithes and ecclefiaftical dues and =ftates;
(not otherwife being applied by your Ma«
jefty’s pleafure) belonging heretofore to
the faid feminary, fhall be applied to fupport
fuch perfons in the faid feminary as your
Majefty thall from time to time think pro-
pef to give licence to be admitted therein,
and for the maintenance of profeffors in
the feveral feiences, to be appointed b}"
your ‘Majefty ; referving dlways to your
Mafefty and your heirs, your royal prerbga-
tive to. vifit'the faid feminary of Montfcal,
by your commiffioner, or commlﬁiQners,
under your {ignet and fign manual, and to’
givé orrepeal, from time to time, {fuch fta~
tutes’and  regulations ds your Majefty in
your gréat wifdom may think neceflary
for the direction of the faid feminary: and
to remove’ and difpofe of “the hea d'aﬁ&‘
members of the faid femlmrv at your! fa-
jefty’s pleafure,

bed
ot
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» It :may be proper to prohibit -that Aty
fchools thall be fet-up,- or thatamy. perfony
either: lay . or ecclefiaftical of ..theper~
fuafion of the Romith church, thall pre=
fume to teach publicly, or read leGures
tn.dny fchool, without licence from the
governor ; and revocable at pleafure.

" It is fated. that the patronage of onfy
twelve parifh churches and benefices in the
province, out of an hundzed and twenty-
eight, or thereabouts, is in the poﬁeiﬁon
" of feigneurs, and that the reft weie in the
collation of the bifhop of Quebec. ‘This
fa& is not quite clear, for in 1743 Charle=
voix fays, that the livings in all the ifland
of Montreal and its dependenc;es, were in
the gift of the feminaries of St. Sulpice., It
might be proper to declare ’.hdt the patrons
age. of all the ecclefiaftical bcneﬁqes here=
tofore in the gift of any ecclefiafiical per-
fons, or prelate; are by right of . fove-
reignty vefted in your Majefty;. and that
your Majefty hath a right to grant the faid
patronage and power of prefenting. to your

Majefty’s



[ 223 1
Majelty’s governor, chief juftice; or dny
dthier fubjedt, lay or ’ectléﬁaﬁ‘ié‘al,‘-asgli'y"éi}}"
Majefty’ in’ your royal wifdom' fhall fde
meet from time to time.

Before this fubje@ of the ecclefiaftical
eftablifhment of the-province is difmifled; it
may be proper to take fome little notice of
the regard which the religion of the domt-
nant pOWEr has a nght in common deco-
rum, and in theeyes of all Europe to clann
in the's hew fyftem.

The -Englith ‘Proteftant fettlers, while
the largeft- feigniories are got into +their
hands, - and more are getting daily, ‘think
it hard ‘that they thould Pay tithés fo
Popifh clergy :  fome of the Popithiféig=
neurs are as little delighted with it. "t is
however juft, that the parochial ¢lergy
thould: kave their dues, The former;- the
Britith. Proteftant fettlers, are uniea-
fonable to.complain of paying -tithes;
becanfe it is indifferent in point of juflice
to whom they pay, as they make purchafes

of
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of féf’cates with that civil burthen upon
_them, which may remain or not, as the
grant ‘of tithes is referved to your Majeﬁy’

pleafurc by the capxtulatlon, If tlthes
therefore were to be taken away from the
clergy, yet they would belong either inr na~-
tural equity to the fcigneurs, who gave the
glebe, endowed and built the churches, to-
gether with the parlﬂnoners, or to the
.crown, as to the feigneur paramount, the
heirs of thofe feigneurs and parifhioners,
who perfonally contributed, = not bemg
known. - Upon the whole, when I fpeak
of tithes as due to: thie Popifh clergy from
Proteftant landholders, I mean only pre-
dial tithes, as arifing from land;. not per-
fonal tithes, from which I think they .
cught to be excepted.

The gens de maine motte, or religious
orders cannot complain that any injuitice
is done to them perfonally, by {fufferingthe
eftates of the faid ecclefaftics, as corporate
bodies, to die away with them : ag they 4y
vow.car have no fucceflors of their bodes, fo

your
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gour Majefty is their .right and, lawful
‘heir, who by your royal proteCtion. are
thexr real father,. and by the. mcreafe of
thmr penﬁons, will be their moﬁ benea
ﬁcxal patron.

- It appears to be policy to make #he
parochial clergy happier, if poffible, than
they ufed to be under  the French fyfe-
tém: to take away nothing,. but" o
give them more,  as ndividiagls, under
an Englifh one. No method appeats more
iik‘eliy to anfwer all thefe purpofes, and to
:create fa ‘'dependence on your Majefty’s;
governmeht, than a plan which follows
hereafiér, and which hasbeen propofe&thh
great juﬁxce, wifdom, and fagacity, ‘in
tefped to-the colle@ing of tithes as a part
of the éublic receipt of the provincé.

LI IS a_miftake to fuppofe that tithgs
were recoverable in the ecclefiaftical. court
in the _province, "Tithes are dye of civil

xxght 1 France, and. {o:.all their lawyers

Q“ holda
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hold. . ‘There are -dimes ' infeoddées, viz.
tithes impropriated - and annexed -to ‘lay
fiefs; .according to Denyfart, and all the
cafes quoted by him were determined :in
the grand Confeil, or Parlement. . By the
laws of France, ghe manner and propor-
tion of tithe depend entirely upon the
ufage of the place. A firi&t tenth of the
fruits of the earth in kind is never taken.
But it no where exceeds a twelfth part ¢
and commonly (upon the authority of a
great French lawyer, Monfieur Fernieré)',
a twentieth, or a twenty-fourth part is
- onlytaken in Old France: an inftance of
great -moderation and prudence. In Ca~
nada a twenty-fixth part of the fruits of
the earth is only taken; after being threfhed
and earried into the granary, by arrét of
the fupefior council of New France, Sep-
tember 1667 ¥. This arrét thews that tithes
.in Canada were deteimined im the civil
judicature. ‘

# Vide Charlevoix, 1. viii. p. 241.

It
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It is certain, that iin -the prefent flate
of things the Popifh cletgy holditheir tithes.
upona very uncertain bottom. - ‘They do
ot attempt to demand them of the Pro-
teftant landholders: many of the Popifh
latidhoelders refufe to pay them. The Eng-~
lith lawyers have been of opinion; that
they aré: not recoverable by lawj upon
this: ground, that the twenty-feventh' ar-
ticle of -the- capitulation expreffedly re-
ferved the whole of this fubje& to your
Majefty’s pleafure. As tithes and church
rates were recoverable before the intendant
of the:province during the French govern~
menty it is-therefore propofed that it thall be
enalted, that all parifh rates for repairing
the church and chuich-yards, thall be
ievied on ‘the inhabitants, and recoverable
by the churchwardens by an a&ion in the
civil coutts; and that all praedial tithes thall
be paid by the occupiers of lands, and
be taken as heretofore, and be recover-
able by ation before your Majefty’s chief
juftice ! but that the fame fhall be paid

- Q.2 to,
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to, and taken by the receiver-genéral of
yourMajefty, who may have powerito let
the fame for a term of three years, to the
beft bidder; and that the amount-thall:be
afterwards diftributed in equal proportions,,
and. {hall be for the bengfit {not!of Pro+
teftant-clergy only, which is the objetion
made to this regulation) but of the Romifh:
clergy of the refpeftive parifhes: as nows
{fettled, or who fhall, with the confent of
the greateft part of their parifhioners, con-~
form to the do@rines of the church of
England, of to be applied in fuch manner,.
and for {uch ufes as your Majefty, in.your
great 'wildom, fhall judge from time to
#me to be expedient.

.Ido not conceive that there is any reafory
tor rcfcu'mor * caufes of tithes to. the go-
vernor and council in the ﬁrﬁ mﬁa"lcc,
Whether mer ely for the fake of. imitating
the e\c‘aequel in England or for any other'

p——

# Vide follicitor-general’s Report.

reafon ¢
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realon: becaufe the chief juflice.and a
Canadian jury will .fettle the magter. of
ufage.in as good a way. as any other. civil
right .or. property, and Jeyien as well. as
ecelefiaftics are equally concerned..: If it
is-thought that the governor and council
may favour the clergy againft the laity,
10 eafe themfelves in governing the latter,
it will certainly be at the hazard of dif-
obliging-all the feigneurs and landholders.
1 do net therefore conceive either the:jufs
tice. or policy of altering the mode. of
fuing for tithes, or rights of patronage,
in any other way than as for all other
property, without diftinéicn-of any ordey
of men. As it would elevate the ¢onfe-
quence ‘of the feigneuts, if it were pro-
pofed ‘to- behead them when ¢riminals, To
it would 2ife the pride and importanée of
the Popith clergy that their caufes for tem-
poral property fhould be prix}ileged' in the
mode of purfuing them, beyond. that of
the firft lay Canadian feigneur. I have

o Q3 another
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aniother bjeCtion to this referetice; (a5 it is
popofed’ to be, not only of caufes of
tiehes, but of prefenitations) in’ the firft in-
fdficé’ to your Majefty’s goveriior and
coithcili becauft if the governor has patron=
age in right of your. Majefty, he then
wilk fit as judge in cafes of his cwn pres
{entation, |

It is propofed in the plan of the board
of trade for “the eftablithment;of -eccle-
,ﬁaf;cical,affairs in the proyince of Quebeg,
to apply indifcriminately the revenne of all
the wreligious communities . jfor Proteflant
-pmpzﬁy, and ihat the chuiches ﬁng@lda 5e
.alternately in yfe between the Proteffant
and Popifb clergy. 'The firfk regulations,
if ,i;hﬁfe revenues are vefted in the crown
~agreeably to the former pr\opoﬁt.i‘_on.s'v for
.the purpofes of religion and leatning, will
be left in the execition to your:Majefty’s
royal. p‘leaﬁ;:e. The latter reghlation, it
is- conceived, would be a fourée:ofitgreat
difcentent and animofity, and as fatal as

in
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in the fame cafe, in, modern hiftoyy,, the
alternate ufe.of churches was at Thorne in
Poland, and which ogcafioned fo. much
blood.. to. be fpilt. "Bpt if any churches
were to be .referved and appropriated al-
ternately for the fervice of the church of
England, it qught to be the cathedral of
Quebec, the churches at Montreal, and
Three-Rivers; the monies which have
been raifed by contribution, and expended
in the repairs of the cathedral, being- re=
ftored at the expence of government . to
the original contributors. This appropri-
ation would be agreeable to your Majefty’s
mandate to the goverxior, to collate and
admit Vir. Montmollin to the parith chur:h
of Quebec, which I underftand has never
been complied with. T'wa more mandates
of the fame fort in the cafes of very proper
French clergymen, one 2 native of Ganada.
the etlier'.of Old France; have not:been
compliéd with; the fa@s relative to which
are fully ftated in the printed Colle@ion of
the attorney-general Mazeres, p. 140s -

Q4 Indeed
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Iﬁdee‘d if 3tconld be praciicable withoug
difordery in fome futuretime, wheneversthe:
number of!Proteftants fhall be confider=
able -in any parifh, that an alternate ufd
of churches fhould be permitted by the go<
vernbr, on petition of a certain humber
of Proteftants, it would tend to take
away by degrees that feparation and idea
of abhorrence which is politically -culti=
vated by the preachers of the Romith reli-
gion, between the Catholics and the Pro-
teftants, T

‘It.isy 1 fear, a miftake to fuy that the
Jefuits have remained quiet in-thetpros
vinces- The fa& charged upon- &: Jefuit,
Father- le Franc, by Louis, Lothbinere a
prieft, of lately preaching publicly; -and
on. the ninth of March laft, in the church
of the Jefuits, in Lent, that -wieficver;
auiong- the Roman catholics, havecnyconnecs
‘tionsawith the Britifh fubjecis, aré dogs ex=
communicated by the charch and dantied for
ever, deferves to :be- particularly en¢uired

into
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into by the King’s law officcrs of the prox
vince hecaufe itis contrarysto.the peaceof
the colony and therealm. A like fattand
dodrine.is reported..of Father Floquet, a
very zealous Jefuit, and fanious preacher
at Montreal. The truth- of: thefe facs-is
made tco probable by the refufal of ‘hirial
of Protéftants,: which i§ notto:he doubth
ed.-

_ By the canon ccclc.f‘iafﬁcalv.:la}"," as well
of the Romith as.of the Proteftant churches,
-every parifthioner and inhabitlzint?) of com-
mon right is intitled to-a place of burial in
the church of the parifh; and in France heis
fo,by the civil laws of the realm; unlefs. the
party (as.a.conviét) lays,,und,er‘ interdié. or-
excommiunication, by fentence of fome
cqmpstent. jurifdiétion ; - and .this.as being
in. pznam, perfonally, asa penalty of no-
toriety and legal publicity. * This law of
the civil courts.of France; and of the:Gal-
hcan ehurch,-is -directly in; oppofition ito
the doGrine of the fougth couneil of La«

teran
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gevan, 1215, of Innocent the IIL which
denounces (in certain cafes of omiflion of
confeflion, and of other ecclefiaftical ce
remonies) interdiftion, excommunication,
and deprivation of fepulture i fatto,
without any form of trial. The remarks
made by Denyfart upon the reafons of the
difpo\ﬁtions of this canon net being fol-
lowed in France are perfely juft; viz.
that no fuch general laws can be executed,
#ill they are annouricm’ 5y the, lawful
Judge s becaufe, to permit ‘execution withe
éut ﬁm‘e;zce, awonld be arz z;g/irumem‘ of
the moft paweijfid and" wyz 1/ uppreﬁon,
Colleion de Decifions,. vol. iv. p- 5rr:
The allowing the right’ of fe epulture, fays
the fame celebrated lawyer, was regarded
by the heathens themfelves as the ‘duty of all
“huptin %ind : and that z‘/Ie 103 dez‘zﬁab/z’
erime whick @ man could commit was o
pofufe burial to the dead. - The refufal
therefore of the clergy in the colony to
permit the burials of the Proteflant inha-
bitants; native born Frenth or Englifly fet-

tlers,
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tlerd, can only have arifen from the fame
deteftable do@rinesy and this. generalires
fufal is acircumftantial proof of the truth
of fuch:facts as havebeen mentioned, and
of fome very undue ufe of ecclefiaftical au-~
thority having been made in the proxifice,
again(t the peace and dignity -of your Ma-
jefty.  For the refufal can go'qp;'qq other
ground, than the keeping. up the prejus
dices of the moft bjgotted Romaa, catholic
fubjecs, that thofe. who approach l near
Proteftant bodies, living or dead, are con-
demned "to perdition:: and. tHat’ your
Majelty and all yéur kingddmseftill xes
main' under the interdi® and. excommu-
nication, ipfo faco, of the fee of Ronie,
as denounced by pope Pius,. againfy thefe
realms and their fovereign, your Ma-
jefty’s " predeceflor, Queen Elizabeth;. of
glorious memory. There can be'no.donbt
of the truth of the fa& of the refufal of
burial to Proteftant fubjecs, upon the evi-
dénce of Mr. Mazeres, and of Monf. Loth-
binieré, who undertakes. the defence of if,

Art. XIV. in anfiver to him.
S It
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3. Ttis: fubmitted, if any. thingffhos d,d be
thought proper: to be done: noiw br heres
after concerning a Proteflantieflablifhanient;
thiat Proteftant churches fhall be-built hind
endowed, - either out of.:thofe. revenues
arifing fiom  the diffolutidn of Teligious
hioufes oF by moriey 1o be granted by pars
Taitient for that ‘purpele; or duties 10'be
Tl o he purchafe of lands By Britifp’ fet=
s fofehat extprefs’ purpofe, of b) forhg
otter nisde.” .

At is:flated that four Proteftant iclergy=
meni diee already ‘eftablifhied at Quebéc, -
. Firft. 'The chaplain; to:the garrifon at
Quebec;. falary. 120} ,
9S;€§Gfid§='_ ~ Chaplain. to- the garrifon -at
Montreal, falarys 1201
. Thirda:.Pa_riﬂx minifler at '(Ql_@becigy{qp:}f’
Fousthe! Parith. minifter for the EQW.@ iof
Three-Rivérs, 100 1.
© Fifth.. . Parith minifter at Montreal, held
at préfent with the chaplainfhip..ef the

rarrifon. o
& The
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"The chaplains of the four regiments do
not attend | them : thé': eonfequende” of
which. is,»that the ¢common men bégome
almofty immediately  converts. to"the Ko~
mifh:teligiof.

As non—rendence of the cIergy in aII the
Britifh colonies has become a matter of
very juft ‘and ferious complaint, and fegms
at prefent to be without a remedy, it would:
be neceffary toenforce refidence within the
difiri@ : and that no ecclefiaflic; being
beneficed, either Proteftant or Roman ca-
thalic, fhall go out of the province of Que=
bec; or ‘of any of your Mijefly’s colones
m America, without licénce of the gover-
nor ; and giving fecarity to returi withait
exceeding twelve calendar months, and-on
pain of forfeiture of his benefice. Tt may
be proper that the falary of the minifter of
Quebec, as the capital of the province, ‘be
made 5ool. a year. That at Montreal
go0l, 'That at the Three-Rivers zook.
The chaplains. of the garrifon at Quebec
and Montreal 1501, each. And that o

perfon,
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pérfon, after Mr: De Lifle,2fhall héldastd
thanrene €cclefiaftical prefdemént. wndept
atiy “denomination., "And that.the chapa
lains of the feveral regimetits (hall attend:
them, in failure whereof, that'others fhall
be'appointed in theif reom by the gover=
1nors

. Laftly, that if ahy Romai catholic, lay
or ecclefiaftical petfon, fhall offer-to-take:
the caths of abjuration in any. chapel ox
Proteftant church of the garrifon or pro=
vince, no pesfon fhall réfufe or hinder
him therein; -nor refufe to adimit'of put
any, perfon into poffeffion of any churchor
bengfice, to which your Majefty, or your
reprefentative, fhall by right of patronage
ptefent, under pain of incurring a pree-
munire.

T agree to the propofition, that no flate
has been overturned by toleration ; becaufe
in all ftates which are undivided, . the
greater number tolerates the lefs. Hither~
to, fince the conqueft, the Roman catho-

lic
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lic neligion: in €anada, :#évided from Gieat.
Britain at. fuch a diftanice; .only tolerates
the. Proteftant; becaufe. the: pofleflors -of
the former {yflem are prodigioudly fupe-
rior in number; which nothing can leflen
but the removing their ignorance, by the
introdu&ion of learning and commerce; and
' removing ecclefiaftical foreign authority;
by endeayouring to extirpate, not men,
but opinions, by a modified tolerationy
and to lay a foundation for the church of
Canada to reform itfelf by degrees: which

is all that can be done, or ought to be at«
tempted.

I cannot fee any reafon why the fubje&
of thefe modifications of the exercife of
the Romith religion, which involve great
conftitutional queftions of the law of the
realm, and of your Majefty’s fupremacy,
thould be referred * to any -legiflative bo-
dy of the province, part of whom are pro-
pofed to be Roman catholics, and not -te

¥ Solicitor-general’s Report,

a Brit-
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& Britifh parliament. *I cannot concelve
‘but-that this mode of proceéding would be
Yable to the greateft obfiruGtions, uncéitain-
ty; dnddiffenfions. The fettling the laws.of
‘property and the courts of juftice is advifed
to be feferred to your Majefty’s. great.coun-.
il in-parliament ; I cannot therefore un=
derftand the diftincion,, nor the propriety of
the meafures of carrying elfewhere the
queftionis in refpeét to religious perfons
and their property, which is mixed with
the laity- and lay concerns. -
'Wher;ever the feveral a&s of parliament
thall pafs, a proclamation fhould iflue,
penned with the greateft care,  agrgeably to
the ‘tenor of, thofe .alls, that the altera~
tions and additions of the laws: of this,cow
lony may be made known to -all your Ma-+
jefty’s fubjeéts.
- ¥ am of opinion that the Jefuits ‘ﬂioqm
be fént immediately out of the provincé; be-
caufe I do moft truly concur in* opiniot

#* Soligitor-general’s report,
that
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that it is impoffible, the fatts cha:gédbéigig
out of the queftion, that they fhould éverbe
[iftematically  friends to Great Britain,
and your Majefty’s fucceflion; norare they
any where agreeable to the fecular Romith
clergy, with whofe rights in the greatly
interefting and public points of confeflion
and education they manifeftly interfere,

laftly, ‘The feveral a&s of parliament
relating to the faid province, which fhall
be made, and all flanding or future
orders ‘of the governor and council, and
all other new regulations whatfoever, which
are to have the force of laws, ought 0 be
printed ‘in'the French and Englith’ lan:
guage;” and be put into a book in ‘every
parith church in the province, being firft
read in full congregation, and ‘once in
every year,. by the minifter thereof; and
kept by him and the . churchwardens, as a
vecord of the parith, for. the ufe of the
parifhioners ; ‘in order for the better avoid-
R ©ing
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g difputes, and that no perfon 'may pres
ténd ignorance of the law, and that the
penalties thereof may not be kept fecret,
{o as to intrap innocent and well meaning
fubjetts; and bring their loyalty into que‘fq‘-
tion, or otherwife to leave them without
that certainty and confidence in the’ laws

“touching their perfons and properties,
which confidence is the only tie of civil go-
vernment,

‘Yhave now faithfully laid before youg
Majefty, without the leaft bigé to any man,
or fyflem of men, every _cir,c'»,umzﬁancé
which has accurred to my mind,-upon the
whole fubject, in the extent as. referred
by your Majefty, by bringing all fadls,
jpropofitions, and ;'eaibningsr together ‘into
ane general view before your 'nge,ﬁy. sinot
‘without pointing out fuch a probable plan
‘a3 may be purfued in the whole, .or by

parts, from time fo time ; which :planmay
. be
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be confiftent with. the conflitutional forms

and {pirit of the reft of your Majefty’s go-

vernment, and the laws; ufages, and policy

thereof, Inwhatway the-executive powers

fhall be exerted by your Majefty upon

this oecafion, feems to be the proper pro-

vince of your Majefty’s judgesof the com=

mon law of the land to advife. 'The oper-

ation of the treaty of Paris and capitula-

‘tions by the principles of the civil law,
“and of nations, the nature of the ecclefiaf-
tical rules, and foundations, the canon and

common laws of France, and the prero-
gative.of that crown exercifed in regard fo

all-ecclefiaftical perfons and their property,
-are . parts of the general fubje@ ‘which
it became me in my place in a particular

hanneéf to enlarge upon.  The leaditig e~

giflative principles, the a&ual ftate of the

‘colony, the courts of judicature, ‘the local
tiw of the province, and the revenue, and

' the feparate articlés of fthe'projé&§‘ of the
‘board of trade, have been miniitely efitéred
‘into. I fenfibly feel, in a long courfe of
Rz office,
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office, the weight of fuch ample refer encos,
concerning' queftions, in which lawand por
licy are infeparably blended; top extens
five fot the leifure and capacity of any one
man, and too hazardous for thclprudencxa
of moft men. My particular duty to your
Majéfty has now, as always, overcome every
;privaée confideration ; and I had rather err
i firi@ly difcharging my truft, than not
to. have attempted to think right, or hav-
ing thought wrong, not to acknowlege my
errors and corre@t them. .Too many dif=
euflions cannot be entered into u.pori~ fuch
.a'fubje&, with courage and fincerity, for
the juftification of your Majefty’s fervants,
the fafety of the colony, and the interefls
- of'the realmr. If in the private line of
lifedt 'is fo hard to fay what is_the fu-
“'eme ~good of any fingle belng, how
gmch more difficult is it to afcertain
(which your Majefty's law fervants are
now called upon to do, in_forming a code of
fazws ) the higheft degree of political good

2Y
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to mankmd, in the aggregate of an eivil
aflociation? To aid your Majefty’s af-
dent ‘withes .for the utmoft *happinefs’ of
your fubjects, muft.be efteemed the moft
honoura‘)le of ]abours and although little
is done By the wifdom of men, and by, re=
fined.reflections, in fixing the faté of king~
doms, ever liable to thofe concuflions in
hiftory which give their forms and force
to various gover nments, yet I am convine=
ed, from the feelings of my own mind;
that ‘the political and legal conftitution
which your Majefty in your great wif+
dowm fhall give to the colony of Capada,
will be the pr obable * foundation - of 5
great empire in future txmes, when this
ifland of Britain, by inteftine diffenfions;
ot the invafion of foreign enemies,. fhall
céafe to have its weight in the feale Qf
Europe.

Moft humbly fubmitting the whole mat-
ter, in which your Majefty’s perfonal
R 3 glory
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glory 1s fo greatly concerned,-to-your Ma-
jefty’s fupreme wifdom, aided by opinions
of much. higher -authotity ‘thari thofe
which are here offered,

1 have the honour to remain,
“with all reverence and duty,
your Majefty’s |
moft faithful and devgé’
fubje&t.and fervant,

‘. b"o,llege of Advotateyy
“Boftors:Commons,, 1273«

JAMES MARRIOTT,



APPENDIX

NUMBER L

Letter to the Attorney and Solicitora
general *, upon a fecond referencet of the
cafe of the Fefuiis in Canada.

To the Attotiey and Solicitor-General.

Doétors Commons; May 12¢h; 1763,
GENTLEMEN;

Have thé honour to tranfmit to you
two references made to us by his Ma-
jefty’s command: and in ordet 1o fave
time, engaged as you are in fo great a
variety of bufinefs, I tdke the liberty of -
fending you fome few obfervations on the
fecond reference, it being expected that

¥ Mr, Nortons and Mr. De érey‘.

+ By the right honourable theé ear] of Halifax,
his Majefty’s principal fecretary of ftate; a copy
of an arrét of the parliament of Paris having been
obtained, '

R4 " our
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&Qrél‘aort-ﬂlould be very full on this fub+
je€t; and which report will be circulated
wherever the fociety exifts. I will make
any day or place agreeable to me, & fettie
our report, which will beft fuit yourfelves,
if you will fix it togéther, and favour me
ij‘éh'.:ili)t.l‘ce a few days before.

-Tnvorder to aniwer fully the purpofe of
the: re{’erence, I apprehend it is neceffary
tpsefiter into a detail, am.i to keep the in-
ftitute of the fociety conftantly in view.

Jn anfwer to the queftions.

What cftate is vefted in the comminities
or foticties of Sefuits, which they occupy in
izozgﬂas or lands in Canada 2

W/ ether they could, without po*zézer: from
£ fatﬁer—gmeml or fuperior, befote the
expiration of the eighteen months allowed for
the jkle of eftates under the treaty of Paris;
and now can make a good title #heréts ?”

And whether the genmeral or fuperior,
ffé’iﬂg ‘ot Rome, and never having been i
Canada, could have given, and ot can

grve,
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&bvey. powers to make a legal title for the fle

of Jfuoh paffffions 2

Ibeg leave to obferve, that, beﬁdes the
]efmts of the lefs Obfervance, Wh's are to
be found in every part of the world, cen-
cealed agents of the fcciety, Iaymen as
well as priefts, perfons who have been,
married as well as thofe who have nevet
married, and of all conditions ard employ=
ments of life, (the whole order amounting
to twenty thoufand men in the year 1710,
and fince increafed in proportion to the en-
terprifing genius of that fociety in the coutfe
of half a century) the known comniunities
of the Jefuits in Canada are the miffions.

The miffions are, properly ’fpez'tkingk,
dranghts from the houfes of the profefied;;
(agreeably to the plén of this order,
founded, by a military man on military
prmcxples) they are engaged by their fourth
vow .t0 go to any part of the world where
the Pope, or their general thall fend them,

won petito viatico. 'The miflions are fo
called
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edlled in ¢hein inflitute, in diftinétion fo-
the houfes of the profeffed, and from the
l"loufes, of the noviciats and colleges. The
miffions, like the profefled, are all under 2
vow of poverty, and mendicants by infii=
tution ; and as the profeﬁ'ed hold eftatés i
fririt for the noviciats and colleges, and
the reft of the focietyy having nothing
for themfelves, otherwife than indirectlys
(for they néver beg notwithftanding thei#
inftitute) fo the miffionts, who are desach=
inents from the profeffed, hold eftates id
the fame manner. If the eftates are'-dgha"«
tionsy then they are held for fuch ufes as
the founders, by grant, gift, or ,devife;' thall
have direGed, and for fuch further. ufes as
the father-general fhall dire? s inaimuch as
all donations are conftantly accepted by
the order; and ratified by the general, with
this fpecial falvo, commonly known and
Juppofed to be acquiefeed in by the donors
or their reprefentatives, ita famén ut in
omnthys inflituti ratio fervetus. And if the
eftates are acquired by purchafe out of the
furplus
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futplis OF -the funds defiined ad Tibitum by

the genera} for the fuppdrt of the cbllcges,‘

ot-'out of profits arifing from cominiercé or

perfonal induftry, then the miffions Hbld
thefe effates for the benefit of ‘the whole
fociety, wherefoever difperfed over the

whole world, but united undet oné’ fHve~

reighi tead domiciled at Rome; whofe
power over his whole order being ‘tmH=
mitéd, he is tlie fole proprietor, and, as i
wete, the heart of the whole body, into

which; and ‘from which, all propeity has

a conftant flux 4nd reflux by a cirtdlation
of the fyfiem in all its parts. So that the

eftates of the fociety muft be confidered in'

the pofféflion -of one man, the général'6f
the order; who is always by birth an Ita<

lan, an. aGtual fubje& ecclefiaftical and.
civil of the Roman pontif; upon whom he'

acknowledges a kind of feudal dependence;

rather than an implicit obedience (the

father-gerieral having fometimes refifted,
and bé‘xfxg in fome refpe@s independests
evén of papal authority) béing in all other

relations
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telations .an_ abfolute fovereign. ever:this
own vaﬁ"als, who are independent of-every.
cwxf government under which they. refide -
to anch they cannot be united. in.a.cio%.
e_’ﬂé’nce by the nature of their inflitute, withs
ont mg/ing to be what their inflitute makes
f/zem, a diftin@ nation in. the midf of:
natlons, and an empire:in the midft..of
emplres, As all other regulars, according
t6 the canon law, are forvants. of .their,
monzg/fery, {o the wndividuals, of the focicty:
of ]eﬁnts according to their irfitute ase:
the fervants, or rather ﬂavesrof their ondeis:
and accordmg to the rulg,of law, by which:
gma’guzd acguzrzz‘ur Jervo acquiritur dominoy:
they have no property of their own..

“'If'ié'i‘éﬂiér‘kable’, that the order (of ¥ Which
theprovince of France maf{es but a very.
fistafl part) has been only tolerated Provis.,
Jionally in that kingdom, and upon pro-
bation of good behavzour, W;thout ever
havxng had any legal complete eftablifh-.
ment, as a part of the ecclefiaftical and ¢ivil -

con-
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corifiittion’ of the realifl. *T‘h’é""“generaT of
the order has  conftanily refofed the con~
ditiosis of the ‘original admiffion’ mad’e by
the a&s'of the-affembly at Pox{Ty of ’the
Gallicatt church, and has alfo refu{ed the
conditions of the re-admiffion of the focxety
on the fame terms after their expplfion,
{which  re-admiffion was granted by. the
royaledict, in virtue of a treaty between.
the crown of Francé and the papal fec)
becaufe the terms of re-admiffion were radi-
cally fubuverfive of the whale order. To the
original a&s of admiffion all’ fubfequent
edicls in their favour have hdd a retrofpe&.
So that ‘the arret of expulﬁon remamed
always liable to executmn "and the - mem—-
bers of the order were merely as ipmates,
occupants of houfes and lands in Franeg:
and in the extent of the dominions. of that
crowny, fu%je& to refumption.

. From-all thefe premiffes, it feems con-.
clufive: that the titles of the focxety paifed
togethej with the-dominiogs ceded to Great

Britain,
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PBritain, (in, which dominions thofe :pof=
feflions, were fituated} attended. with mo
better. qualifications than thofe- titles had
by, the laws-and conftitution of the realm
of France, previous to the conqueft and
ceffion of thofe countries. But it feems
‘further to be clear, that thofe titles. are
DOW in a wor /e condstion fince the-conqueft
and ceffion : for till that period they were
only in abeyance, and fufpended npon 2
Apriheiple of probationary toleration; but
by virtug of the natural law of arms and
’conqueﬂ: of couptries, confirmed by a&s
of the law. of nations, by -folemn
ceffion and guaranty, the pofleffions of
the focxety loft of courfe all civil proteGion
‘by the, fate of war; but much more
fo by the.only power, whofe authority and
knterventmn could have preferved the pro-
‘pm ty of thefe poffeffions to their fippofed
owners, having withdrawn its tolerance
~an(i prote&lon, and deferted thems, 4s. - dew
relif at the mercy and entirely free difpo-
fition of thP grown of Great Brifainy, by

making
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making no provifion in the articles of céfe
fion to ferve the pretended rights of the'comi
wmunity of Jefuits 5 zor indeed of any other
ecclefiaflical community, which latter might
have been under a more favourable view,
baving a civil being, and each houfe pofs
fefling a feparate property, diftin& from
othersof the fame order ; whereas the order
of Jefuits, contrary to all other regulars,
‘is one indivifible order, aggregate indeed by
its own inflitute, but net incorporated by
sthe laws-of France; and the father-general
never having been an inhabitant of Ca=
giada, nor a fubjed to the King of France,
he could not zezire and avail himfelf of the
fourth asticle of the definitive treaty, rior
{ell ‘his” eftates, nor withdraw his effeéts
within the timelimited, Ina few words,
the fociety of Jefuits had not and cannot
have any eflate in Canada, legally and
completely vefted in them af any time, and
therefore could not, and cannot transfer
the fame béfore not after the térm of
eighteen months, fo as to makea good title.
T to
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io puréliafers, cither with- or withot
the powers or ratification of the father-
general; who as he could not refire, fo ke
cannot retain any pofleffions in Canada,
fince the time limited - for the fales of
cftates there agreeably to the terms of the
treaty ; becaufe he is as incapable of be-
-coming’ a Britifh fubje&, as he was of
being a Fiench fubje&: nor can the indi-
viduals of the communities of the Jefuits
in Canada, take or transfer what the
father-general cannot take or transfer ; nos
can they, Baving but one common ftock
with all ether communities of their order,
in eirery part of the globe, hold immove-
able poffeffions, to be applied for the joint -
b;;icﬁi of thofe communities which are re-
fident in foreign ftates; and which' may
}uacome the enemies of his Majefty -and
his government, :

Tn mfwer to the queﬁxon, Wk ez“zfr z/ze
(p(a ﬁ;z.c i pqﬂ ¢/fion fzo/d the _ﬁmze azy

E1x: f”m for the gemercly or for z‘/ze defiole

Soeizty
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*0'/;6 t'z'eﬁy ?f Fefuits, "_‘_l'ﬂd in that cafe,
wohitler fuck truff’ i not woid i law ?
whii Sorfeitures is incurved theveby 2 and
to whom'2

I beg leave to obferve, that whoever the
perfons are, ‘who occupy the poffeffions
in queftion; théy muft be undérftosd to
hold the fame as truftees for the headind
tnieriibers of the one ndivifible fociets; and
political body of Jefuits, of ecclefiaftical
and temporal union, forming, according to

theit inftitite; one chirch and monarehical

government, with -territoial * jurifdiGtion
indeperident” of -all ¢ivil autHoritiés™ uiider
which the ‘members of the fociéty-ate dc-
cafiopally’ difperfed, ahd without jfebdlify
of doinidil{ that fuch trafts are thereforé,
from ‘the very nature’ of this inftitution,
inadmiffible by the law of nations and of
alt ¢ivil governments ; they are void both
in Jaw and in fa&, becaufe there is 116 legal
corporate body civilly eflablifhed to take
the #/2 {- but an a'licn--lfdvéreigp, afid aliens
' S his
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his, fubjeéls, who were and are utterly in~
capable, by the very nature oftheir infii-
tutey, of any civil exiftence. ‘The, poflef-
fions, therefore, of the fociety ofJefuits in
Canada, in every' view of the cafe; are
lapfed to his Majefty by right of conquett,
and acquired fovereignty; by dereliGtion
of the fupreme power itfelf of whofe. good
fleqfure thefe poflfeflions were lately held,
no provifion having been made for them
byt in the a& of ceflion; by the want of
.an original complete title in a boedy inca-
-pable. of legal taking, holding, and:tranf-
ferringy by the nature of defeGive trufts
Founded upon fuch defe@ive titles; and by
the non-compliance of the order; with.the
provifional terms of- their re-admiffion, as
probationary occupants, only pro tempore,
into.the dominions of- France, domiciled
in the perfon of their father-general at
‘Rome; fubje& to the execution and effect
of the arret which was paffed by the ori+
ginal yribunals for their expulfionin: 1594,
to: which they are ftill liable, for never hdv=~

mg
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ing Gbferved, but opeily rejedted, theicons
ditions of: their firt 2dmiffion, whidH:are
thé: conditions of ‘theé: fe¢ond, and farther,
-are lablej ipfo. facto; whenever they fhonid
be hartful vhd dangerous to the realmi: '

In anfiwer to the laft gueftion.

What will be the projﬁ‘ér metTods 2o be
piirfued to difecover fuch trifis?

I conceive, with fubmiffion, that it would
be an effeGual method to difcover fuch
trufts,' as well as a great benefit- foi the .
civil and ecelefiattical eftablithment of 'thé
céded colonies, if his ‘Majefty thould ke
pleafed: to order a-general furvey of 4l
eftates in'them to be miade, and to eftablith
an -office- of regifter and record, atd:for
the authentic copying and enrellment of
all title'deeds, grantsj and aflignments of
laiids ‘and - houfes held in the provinces:éf
Canadd and Louifiana; and to -appeiht
commiffioner$ to make fuch a furvey, 'td
eall for and examine perfons and writings;

S2 and
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and to “tranfmit the records from year td
yeaminto-the regiffry of the high-court.of
chaticery of Great Britain, and to:rmake a
‘particular. report. to .his Majéfty. o the
fame,.fo far as relates to lands, or:houfes,
poflefled, now or late, by any religious eom-.
munities, "or perfons, or applied by any
,Perfongl for the?r ‘beneﬁt, ~and to difcover,
all concealed trufts for any purpofes pre-
judicial to his Majefty’s rights, and the
interefks of Jis realm.

. Allwhich confiderations, gentlemen, I
have the honour to fubmit to your reflee-
tions before we draw, up our: report: as
the inflitute of the fociety is {o very ex-
traordinary, and our decifion upon thefe
important points depends entirely on its
nature, I have annexed extra®s which are
taken from indubitable authorities. You
meft be very fenfible, that an air of an-
{fwering upon fo complieated a bufinefs in
three lines, will not ferve the purpofe of
the king’s minifters, who defire to be per-

fedly
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fe@tly -informed: and I fhall not regret
my particuldr trouble on this, of any other
occafion, if I have the fatisfa&tion of your
approbation in diminithing, in any de~
gree, your fhare of our joint laﬁbﬁ'rs,,
which are _of much confequence, in this cafée.
particularly, for his Majefty’s fervice,-

T am,
Gentlemen,
with great refpect,
"your moft-obedient

humble fervant,

JAMES MARRIOTTY:

S 2 N U M-
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NUMB ER IL

Progfs and Extraéts selating to the confti

tution of the Soczez‘y of Fefuits, annexed

. Zo. the Letter to the Attorngy and Soli~
citor-General.

Oncerning the Jefuits of the lefs Ob-

fervance, fee the account taken by
ZEftienne Pafquier from a Jefuit; Recher-
ches de Pafquicr The bull of Sixtus V.
2¢9th September 1 587, gave the Toc1ety a
power of fetting up congregations in all
their houfes, and in gll places, Jocis Jfub
g‘i{Zé"r‘;’zio _[a'ciez‘zzz"z's eaéﬁén‘tihz.f, and fo Con-.
tﬁe— congregatxon at Rome, ef prmzﬂrm
Riwtine aggregandi. So that thefe ime
wieitfe Congregations of lay brothers form in

" * Tom, IL. Liii, c 44. p. 336. in fin tom.
I, L i - lettre 11, p. 683,

every
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every kingdom but one body, having the
fame {pirit, interefts, views and govern-
ment, with the congregation at Rome. Vide
Inftitutum focietatis Jefu, autoritate ¢on=
gregationis' generalis XVIHL meliorem-in
ordinétn’ digeftum, auum et réecufuim
Pragez. . Typis univerfitatis Carolo-Ferdi-
nandz. in Collegio focictatis Jefu ad S.
Clementium, 1757.

Father Jouvency fays *, that in 17104
the fociety had fix hundred and twelve col-
leges, three hundred and forty houfes of refi-
dence, fifty-nine noviciats, two hundred gnii‘-.
fions, twexity-‘fouiﬂ houfes of profefled : fhc,
whole divided into 'thifty-feven provincgé,:
The extent of thefe thirty-feven pravinegs,,
or *errltorles of the fociety, may be Judggg,
of from the confideration that all Francg
foxms but ﬁve, which are called the pro=.
vinces of France, Champagne, Gulenqe,.

* Hifloire de la qui¢té, P. 967,
S 4 Thou~
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‘Ehouloufeand Lyens,  'The miffions are
attached- to. fome one of thefe provinges, of:
make themfelves feparate miffions.. Aq-
cording to father Jouvency, the number of
the: ]e’"ults of the four claffes was m tha
yeéar: 1710, on their own l%ﬁ, mneteen{
thoufand; nine hundred and ninety- ei,gihtf
It is-eafy to judge from the enterprifing
fpitit of the foc1ety, how much that num-
ber imuft have increafed in ﬁfty~ﬁve years
fince, 'The four clafles are as follow; :,
firft, the profeﬁ'ed caHed by their con{’htu-»
tion focietas profeﬂ'z‘z* fecond, thie- r"oadju,—-
t8¢5; third, the fcholars, frudentsy dhd ap-
proved fcholaﬁlcs fourth, all thofe whe,
without bemg of the three formef claﬁ"es,
have taken a re{oluuon to live and die in
't’he fociety, and até in P obation tﬂl it ihall
‘¢ décided into which of the three oiher \
cla{-fes they fhall be admltted *,

* Inﬁxt. Soc jef tom, x. pe 341. conftit, part, v.

c. I m declar. v. ibid, P. 4.02 Exam, gen. ¢, i,
fe&. 8, et feq. v

The
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- Thehoufes of refidencey which-are three
hundred and forty, are the hoyfes!-of-the.
miffions.out of Europe.

- The miffions are uider a vow.of . pos:
verty: it is the general rule of the inflitute
ofithe whole fociety, hzc minima, gongres
gatis: fic paypertatem accipiendo, -ut neg .
welits nec poffit reditus ullos, .ad fuam fufs
sentationem, nee ad quidvis aliud habere %,

In the firfl bull obtained by them from
Pius, V. 571, the terms are, declaratar
focistas ex,inflituti ratjone mendicans, aliif-
aue, mendicantium, ordinibus, commemos
ratur et privilegiis @quatur; and.in the
difpofing and granting part the Pgpe fays,
quia ipfa focietas mendicans exifiit, quippe
quz. ex ejus inflituto et conflitutionibus
apoftolica autoritate confirmatis fong; fla-
Zz’lia-‘pqﬁdere-~ nequit, fed in certis eleemo-

FE

¥ Exam, gen, cap. i, et 1,

fynits
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fynis fideliumque Iaggiiatibus ¢t fubventio.
nibus vivit,

That the houfes of refidence of the
miflions are not independent of the general
body appears by the very form of the let-.
ters, of authorization, which the prox;i_ngial_
gives for the place of fuperior-general of
the miffions of any particular provincey
and thefe powers are extended by fpecial
powers, or narrowed at-the pleafure of the
father-general. The powers given are in
perfonas et loca quz in illis partibus ad fo-
éietatem pertinent : therefore thofe perfons
and plgcés form no eftablithments feparate
and independent from the common fafs
of the fociety ; but the authority is referved
as to all contra&ts; non tamen alienationum,
obligationumn, feu gravaminum quz colle-
givm vel focietas fubire debeat; in which
“cafe a fpecial authority is made requifite :
fo that the whole property of the houles of

the miflions is clearly in the father-general.
Vide
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VideMeimoire & confulter, publithed s ‘#ie
part of the Father Jefuits in cafe of Fathes
de la Valette, p. 23.

"The bulls of Gregory XIIL 1576, 1582,
veft all property in the father-general. It
recites, bona ftabilia et immobilia feu guaf-
Slabilia (in the language of our law, chat~
tels 7éal)nec non et pretiofa mobilia cujufs
cunque qualitatis et facultatis, domorum
tum ‘profeflarum, tum probationis, colle:*
giorim, ‘et aliorum locorum ubilibet con-’
fiftenitium, informatione extra jndicialiter
ac’ fummarie, et fimpliciter acéépt?i‘ vel-
etiam ¢4 omnino omiffid ; referving to himifelf
to'judge of the utility of the alienations 6¢’
afligninents, fimpliciter, abfque figurd judi-
cii; ‘nec ad venditionum communicationem,
etaliarum hujufinodi alienationum, utilifatis
feu neceffitatis,aut in equivalentiavel meliora:
boni prétii converfionis vel aliam denyon-
ftrationem teneri.

The
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. The pn,hm;tec} extent .of the general’s.
p,ggz@g._ further appears %, generalis,.: cum,
p‘rimum eleGus eft; poteft plepaim exercere
Jurxfdlﬁlonem in omnes fub ejus obedien-
t;a degent;es ubicumque commorantyr, etiam
eXCMPLOs, stiam quafcunque facultates ha<
bcmes.

The general has granted t0 hlm by it,
m zmz've;;/b.r ejufdem focietatis foc;qs et per-
fonas fub ejus obedientid degentes z_gz’ﬁz[zé_gg“
commorantes.. The provincials are as ligu-
tcriant—genei'als of the father-generaliffimq,
A gcnerale prapofito, ut 3 capite,, umverfa‘,
facultas provmcxahum evredltur, ac per €os.
ad lqca,les, per hos aniem ad fingulares
perfonas defcendat. The miffions are fub-
Je'ﬁ as well as the reft of the commumnes.
Ab codem. capite, vel faltem eo fu,am fa-
cultatem communicante €t rem appro-
baqtg, miffiones procedunt. Vide Inftit, fog..

# Compendxum pnvx]eglorum et gratxarumSo-
cict. Jefu, vel Inftiz, Soc. Jef, tom, i. p- 305 Verbo
Generalis, fec, 1,

Jefu,
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Jefu, p. 424. Confht. part. 8. cap. 1§ 6.
Tent generalis in miffiodibis omneth i haw
bet poteftatem; par. g. ' Bull of Gregory-
XIVE 197, ibid § 2. It appears that the
members of the fociety are merely agénts
of the general, and though furnifhed e
ibly swith his'powers, quam ‘vis aliis-infe-
riotibus prepofitis, vel vifitatoribus, vel
Corimiffariis fuam facultatem communis
cet; generalis peterit apprebate-vel refcin-
dere quod illi fecerint : how unlishited is
the fubmiffion, in afyftem fubverfive of all
good faith! ‘femper ei obedientiam et re+
vereiitiam ut qui wvices Chrifti gerit, 9:934
frare oportebit : how fhocking the impiety
of an order thus conftituted !

Gregory XIV.confirmed in his bull the
prefent foverexgnty of the father- general H
the terfhs are, univerfam gubernandi ras
sdonem Ignatius fundator monarchican et
in definitionibus unius fuperioris arditrio
contentam effe decrevit. Prater catera
quatiptirima, illud fequitur commodi

ut.
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-ut-upiverfus ‘otdo ad monarchicam guber-
niationem compofitus maxime fervetur uni-
tus, . ipfiufque membra - per dniverfum ‘or-
bemi difper{a, per omnimodam hanc {ubor-
dinationem fuo capiti colligata promptius ac
facilius ad varias funttiones juxta eofum
‘péculiarem vocationem et fpeciake votum
dirigi ac moveri poffint. And the' bull
anathematifes all who thall oppofe their
privileges, whether kings, ftates, of pre~
lates, upon any aceount or pretence what-
ever, and that the order fhall be immutable
even by the holy fee itfelf; and independent ;
and what is more extraordinary, that if
any pope fhall decree hereafter to the con-
trary, the general {hall annul the decrees, -
and reinftate the fociety of his own fole
authority, Toties in priftinim et eum in
quo antea quomodo libet erant. flatum-re~
flituta, repofita, et plenarié reintegrata,
per praepofitum generalem fore et efle, fu~

e e o o

ofqie effectus fortiri et obtinere.

-The
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The Jefuits of Spain and Portugalyides
{izous.of a-geform. from this unlimited fla-
very towhich they were fubjedted in:1 594,
petitioned pope Clement in thefe words:-

,L.i,‘cet. ‘generalis haﬁgat fues confiliarios
tamen nq;i tenetur flare ipforum confilip fed
eft dominus dominantium et facit quod vuiil
nuliis legibus adftriGus : unde mortificat et
vivificat : deprimit et exaltat quem: valt,
ac fi effet Deus, qui liber eft ab emni per-
turbatione et non poflet errare,

The ‘fubordination and conftant correl-
pondence of all the members of the fo-
ciety with the father-general appears to be
fuch; that the wlhiole fociety are as it were
always before him ¥,

The members ofthe {ociety devoté thems
félves,” the movements of their minds’ and

*‘ Inflit, Soc. Jefu, V. ii, p, 125, 126, Regulz
SorI Art, de formi feribendi,

bodies
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bodies to the difpofiton of the father-ges
netal *, to be as dead carcaffes without vo=
lition or life of their own,- and a5 a ftaff
in aman’s hand to be ditected at his will T,
They are to difcover every thing they
know or think to the father-general, re~
natmg to the fociety, and to themfelves 1.
The revenues are to bé Jaid beforé him Il

“Whatewer is aécepted-by: the provincial
and. fub-governors of the. order, is always
accepted under a réfervition for the ratifi«
cation of the father-general. Vide Decree
of the Congreganon 15 58, Bull of Pius V.

1568. Ball of Gregorv XL 1576. Decrce
of 1581, in‘the formulary of the ac annex-
éd toit. Vide Acceptatmn of P. Vigle of

—

% Epift, prxpof general, p. 24.

’i‘ Conft..p. 6: c. 2. § 1. Inft, Soc. Jefu, vol,
i.p. 407, ib. p. 408, Examen, Gen, cap. iii. § 12 Ibid..
P. 344s 345. Declar. ib. p. 345. Exam. Gener.
cap. iv, §8.ibid, p. 347. ibid, c. iv, § 36, 38, 40.
lbld P: 351, ibidac. iv. § 3§ ibid. 3z0.

+ Conftit. p. 9. c. iii. § 19. ibid. p. £33

ﬂ. Gonftit. p. 9. c. vi. § 3. ibids 442. '

the
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thie college of Tournon, and procurator of
the general, OGober 28th 1 560. Vide
A& of Acceptation of the Hotel d’Anville
by Claude Matthxeu, 12th ]anuary I 580,
provincial of the j?zczety of France, which
runs, fant en fon nom gue de tout le dit ordre
et qui'a promis de faire ratifier la dite acteps
tation au 'R. P. general de la _focieté dans
Jox wois prochain venant *

Vide Contra& in 1622, between the
mayor and echevins of the city of Aungou-
1éme, for the college of that city, and father
Cotton, provincial of Guienne, who paffed
it, fous Javen et autoritd de tres reverendij~
Sime P.. Mutio  Vittelefchi gencral de kur
congregation refident & Rome, duguel il fe
Jait fort, ef o promis de foyrnir lettres d'ac-
ceptation et ratificatisn.  Vide Recueil
des pieces imprimées par le Mapdement du
Redteur: en 1626, p..y.‘

* Hiftoire de la Ville de Paris, par Felibien,
fom, iii. pv 732,

T Vidz
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Vide the fame Refervatioir'to the fathers-
general, in the €ontra&t of P. Boétte, made’
if 1623, for the college of Sens, with the:
mayor and echevinsof that city, ibid. p. 75.
"The powers of the fuperiors to P. Boette
are, fub bene placito patris generalis, cugus
it rem-totam confirmarey poteflatem facientis
obligaridi focietatem.

Vide ibid, p: 184.: Arret of the Parlia-
fhent of Aix in Provence.- Vide in thefame-
terms, fub bene placito, &, the ac’ceptatién
of the feminary of Stratbourgh in 1683.

In 1597, the doriation made by De I
Grange, who turned Jefuit, was made to-
the company in the hands of the father
Claude Aquaviva, general *, Thié.dbnation!
was difputed by the donor’s family.

In 1730 the {ociety dccepted of thie foun=
dation of a~cdilege made by a canory of Au.;

-%-Arret dans le Recucil de p‘lafdoyefs‘ no=
tables, Paris, 1645, p. 100, &c,
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tuir provifionally. On their fupplicatioh to
the generais his refcript authorifed thetn to
accept it, but with a falvo refpe@ing the dif-
pofal of the revenues of the foundation ;

#ta timén ut in omnibus inflituti ﬂb fri
ratio /éffvaz‘ur *

In thedeed of the 12 Feb. 1745, by which
father onuﬁdon, rector of the college of
Bourdeaux, accepted the donation of ten
thoufand livres made to the profefled houfe
i that city, and approved by the general,
it ends thus l zout fous le bon plaifir de notre
R. P. general, et felon lefprit de nos cone
Situtions.

Inthearticle 1609, propofed by thefather
Nevelet, rector of the college of Rheims,
for uniting that college with the univerfity,
and in ‘the decree of the i8th O&. the
very firfy claude is, falvis inflituti fui leg-
bus ét privilegiis quibus a fede apofiolicd
donati funt.

* Qeuvres de M. Cochin, f. 4. Memoire pour
les Jefuites,

T 2 In
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In the caufe of De la Malte, before. the
grand council, 1750, the ratification of
the father-general was produced.

In the cafe of a contral made by twe
Jefuits with the univerfity of Caen, in
1609, the fociety infifting that the father-
general had not given hLis confent, they
.obtained the contrac to be declared null;
dnd they produced the letters patent,
~whereby the contra& was fo declared in a
caufe they had with the univerfity of Caen
in 1720. ' '

_The univerﬁty of Paris made good ufk
of this very fame precedent againft the fo-
ciety, by thowing in a fuif with the uni-
verfity of Rheims in 1724, thatthe de-
creeof 1609, and the tranfaGion of 16 17,
which they pretended had united the {o-
ciety with the univerfity of Rheims, were
not ratified by the father-general, .and
therefore were null,

The
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“The union of all the houfes of the mil-
fions in general, and of the miffions and
houfes of New France or Canads in parti-
cular with the body of the fociety, appears
from 'the contra® of father Biart, fupe-
viors of New France or Canada, and fathér
Fanemond Maflie, in 1611, in .which
they ﬁipulafed on one part, fant poureux,
gue pour fe province de France, et tz: dite
compagnze de fefus (the contra& related to
the cargo of a fhip bound to Canada), and
on the other part, viz. of the ‘merchants
contractors, the terms were /es gffocids y
confentent que les dites fefuites, tant en leur
nom quen la quakité fufdite joutffent et ayent
a leur profit la totale moitié de toutes er ¢ha-
cines des ;izervﬁngig/é:, profits, et autres cho-
fes, circonflances, et dependdnces So that the
province of France, the province of Canada,
and the whole company are indivifible ia
their interefts and property. The univer-
dity of Paris produced an authenticated
copy of this contra®t in a law {uit with the
T3 Jefuits
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]‘ei"mts in 1644 *, Tt fhows thatthe Houfe
of the'miffions depends upon the provinee,
the provirice upon the fociety, and tht all
the *mﬁionamgs its members are but agents
of the company, which is united, as we
Have already thown, under one principal
director of unlimited authority..

Thefe ideas of the fociety, and of the
titles to. its pofleflions; are confirmed by the
pieces written by Jefuits, and publithed by
the authority of their order in their famous
difpute with all the reft of the regulavs.on
the occafion of the edi of the emperor
Ferdinand IL. in 1629, for reftosing the
.eftates of the empire which the proteftants
had taken away. The champions of the
Jefuits infifted, that no other ordets could
take but themfelves, becaufe the fraterni-
wigs were diffinéf, which once held thofe
endowments, and were now éxtinguifheds

% Apologie de ' univerfité, Imprimée; 1643.-
that
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:that they, <¢he Jefuits, were, on the con-
rary, one indivifible order : that the ge-
aerals and wvifitors of thofe fraternities
avhich were local, had only a‘pow'g'r_al_sx to
-the regular difcipline of each feparate mo-~
-naftery,; but that thefe vifitors were not {as
«in the order of them the Jefuits)-like their
_general, able to-change perfons and pro-
perties, ad, libitum, Vide, the work of fa-
sther Layman, printed at Dilingen in Sua-
Hid, cum facultate fuperiorum, intitled,
Jufta defenfio San&iffimi Pontificis, Auguf-
tiffimi Cefaris, S. G, R. Cardinalium, E-
pifcoporum, Principum, et alierum de-
anum Minima Societatis Jefu, in canfd
_ Monafteriorum .extin&orum et bonoram
Heclefiafticorum vacantium. :Father Jean
-‘Gsuﬁus,. who-wrote atthe fame time a boak,
sentitled, Aftri inextinéti Eclipfis fe deli-
guium, ufes thefe words which deferve. at-
«tention, and affe& the cafe of @ canquered
country, Generalis ipfe, tanquam. caput
amnius veri corporis politici, durifditionem
T4 habet
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habet, quafl territorialem s nam ipfius jurif-
didip,non perfonis folum, fed ‘etiam terriss
rebus, bonis collegiorum términaturs: coms=
Pe,i‘,iz,‘ bonorum  collegiorum ab hofty occupa-
toryz1, vel etiam perfonalis collegiorum illo-
rum sempore invaffonis repetitio ; quae in hu-
jufmodi cafu negatur aliis aliorum ordinum
preefidibus; cum nec verum illorum Reli~
gioficorpus conflituunt politicum, fed tan-
tum familiz aliquod plane diezoror. And
farther he fays, Societas, late accepta, eft
Pomina bonorum & rerum fuorum colle-
giorum, atque poffidet cum illis bona cor-
porata: quia {cholares indifferenter & in-
-giferiminatim {é habent ad omnia collegia
-focietatis ; nec enim vovent hujus vel illius
‘ ,loc_zyi‘zzbilizaz'em, ideoque ad nutum admodum
R..P. Generalis ex -uno in aliud transfe-
' runtur collegium. Secus res habet i or«
.dine- San&ti Benedidli, quia Profefli illius
voto .{e obligant ad flabilitatem -claufiri.

‘Fa.the_r Layman, in his book, called, Cen~
fura Aftrologiz Ecclefiaftice, et Aftri in-

€Xew
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extindy;makes his -own order 'to eonthia
tute of itfelf a-charéh: % Cum' watifeft
tum fit in-focietate moftra meribra”Ejus
omnia, fub uno generali capite cotiftituta
& gubernata, unius Fcclefiz corpus con-
ftituere.

From this view of the nature of /e in-
Sfitute of the fociety, it clearly appears a
priori, that it was smpo/fible that the {ociety
could gain a civil exiftence, as a coipo~
rate body of ecclefiaftics, in France § and
it was far from the inclinations of the o=
ciety to be confidered as fubje@s of any
jurifdiGtion but their own. For this reafon
in the famous attempt which they made
to be incorporated with the univerfity of
Paris in 1564, and an interrogatoty being
put to them, wbat they weré in Francé ?
Jeculars, regulars, or monks? their anfwer
was, repeatedly to the queftion, #os funius
in Gallia tales quales demominabit nos curia.

# Cenfur, 8, p."73',
I
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- It was to preferve this independency -of
ﬂig 'or,d,cir from all civil flates what{oever,
ander which its members refide, that the
generals have frequently oppofed, and
effedtually refifted the Popes themielves,
by having made themielves neceflary to
the papal fee.

-~

| Thus all the attempts to leffen the power
of the father-general, and to change the
conftitution of the order have never fuc-
<ceded; Paul IV. Pius V. Sixtus V.
Clement VIIL attempted jt in vain. . And
when the parliament of Paris confented to
re-cftablifh the Jefuits mnder certain refer-
-vations, as before they had been admitted
provifionally inthe:aflembly at Poifly, the
xe—adiniﬂion was in confequence of the {or
ficitations of Henry 1V, and in .confe-
guence of his treaty with the Pope; .the
i’ogc acquainted the King,and the King
the parliament, in refpe& to the articles
gue le general des. Jefuites ne s'en contentoit
pas & nedes voulit approwver, difant, qu'ils
etgicnt



[ 283]
etoient contre leurs flatuts, dont e dit’ géne~
ral ecrivir au roi. lettres qui pouvolent etie
Prefentées, et ne font encore les articles ap-
prouvds par lui. The King added, that it
was a great point gained of the Pope, to
admit the order in no other way. The
parliament entered it upon their regifters,
that the Pope had defired the King'to efta~
blith the Jefuits, comne ils etoiens auparavant

F arrét de la cour de 1594, and re-efta~
blithed them accordingly.

- It may not be improper to infert the {pe-
cial claufes of the a& of Poiffy; which if
acquiefced in, the Jefuits muft have quitted
France, The firft confideratinn was, that
they fhonld not be received as a religious
fociety.,  Second, that they fhould take
another name. Third, that they fhould
fubmit to the jurifdiGtion, fuperintendance,
and"cotre@ion of the epifcopal -diockfan,
Fourth, that the company fhould not at=
tempt any thing to the pigjudice of the
bithops, chapters, reftors, univerfities, nor

of
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of the other orders : Fifth, that they fhould
cotform themfelvesto the ancient latds,
retouncing exprefledly and previoufly ali
the privileges contained in their bull, in-
confiftent with the foregoing articles. A~
trement @ faute de faire on qu'a I'avemr.
s en obtieninent dautres, les prefentes de-
meureront nulles et de nul effet et wertu.
And the a&k concludes, with a falvo, fauf /e
droit de la dite affemblée et d'autrui en
zoutes chofes : and when the a& came to
be regifiered by the parliament, the con-
ditions exprefled were confirmed, and the
conclufions upon the articles were, that the
Jefuits were received guant & prefent, &o.
4 la charge des les rejetter fi et quand ¢i
aprés is ferotent decouverts etre nuifibles
ou fuire prejudice au bien et etat du roy~

aunic.

“The " Jefuits allowed all thefe conditions
and provifions of their original admiffion
£ exift, according to the a& of the affem~
Bly of Poifly (none of which the fociety:
' either
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either have fulfilled, or could poffibly ful-
fil from thenature of theirinflitution) among
the pieces which they produced before the
French king in 1715, in order to obtal.
the declaration of the 16th of July, the
words are, Qu'ils conviennent de bonne foi, quee
par lalte de Poiffys et par Palte de-la-cour
qui en ordonne Penregifirement, ils ne furent
-regus comme religieusc.  Vide Inventaireim«
primé, figné De Sacy, avocat. .P. Hazon,
Jefuite, procureur-general de la’ province
de France, pag. 6.

The diftin@ion they have endeavoured
to{et up, between the colleges and the order,
is neither fupported by fa&, nor by the
inflitute of the fociety. For it appears
from all the foregoing proofs of their in-
fitute, that there is one chain of depen-
dence ; that the colleges are not diftinét as
communities from the body ; that the pro-
fefled Religious hold in truft for the col-
teges: and, therefore, the éoﬁcluﬁon i8,
that if, according to their own confeffion,
' the
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the¢ Religious of the order of Jefuits are
not received as perfons capable of a civil
exiftence, they are incapable of the trufls,
and then thé colleges are incapable of the
ufes. Thus every thing; built upon the
foundation of this anomalous fociety, falls
to the grourd togethér. And it is mo
wonder, that an inftitution, which feems
contrived, with a fubtlety more than hu-
man, to fubvert the laws of every country
ecclefiaftical and civil, thould find.in the
laws of every country an obftacle to its
eftablifhment.

N U M-
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NUMBER I

Concerning  the axcient Ordingnees and
Laws of the Police.

N additiorr to the aé& propofed, under
the head of the Law of the Province,.
it may be right to confider the following:
ordinances made by the governor and .
eouncil. ‘ ‘

An order concerning the licenfing of
publie victualling houfes, February 23,
1768.

An order for preventing accidents by
fire, Februarv 23, 1768,

An ordinance to amend an o6rdinance of
the province, relating to the affize of
bread, April 5, 1768.

An ordinance repealing a claufe in a
former ordinance of this province, dated
May 5, 1765, concerning the currency of
this province, April 5, 1768,

' An
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An ordinance to amend and enforce &
former ordinance for preventing accidents
by fire, November 3, 1768.

An ordinance concerning bakers of bread
in the towns of .Quebec and Montreal,
May 30, 1769.

An ordinance to reftrain houfekeepers
of viGtualing houfes from felling liquor by
retail upon credit, beyond the fum of half
- Spanifh dollar, May 30, 1769.

As there are fome ordinances referred
to in the above, which are taken from the
colleGtion of Mr. attorney-gencral Ma-.
zeres, which may be proper to be con-
firmed, fo far as they are not repealed in
any part by the fubfequent ordinances, it
would, in my opinion, be very right, that
copies of all the ordinances iffued by the
governor and council thould be laid before
us, to fettle in the whole what ordinances
may be proper to be confirmed.

Tam
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T am alfo of opinion, that the following
arrets, ‘edi@s, &e. thould be confidéred.
whether they may be proper to be
‘adopted. .

Arrét fervant Pordonnance du. confeil
Touvérain du 16t Juillet 1768, concern-

ing huntmg and pafling upon lands which
are fown, and‘ breaking en clo,fures

Arrét du confeil d’etat du Roi, 4. Juin
1686. concerning the buildings of mill,sA

and tolls, and rights called the Droit de
Banalité.

It may be proper to 'make perpetual
the ‘Arrét du confeil d’etat "'du Roi de
6 Juillet 1711, concerning the grants of
lands; {uch grants are therein declared
to revert to the crown unlefs the grantees
fhall aGually procure the faid lands to
be refided upon, occupied, wis en valeurs.
or put in ufe within a year.

U Deela~
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Declaration du Roi, . 4 January 17175
4 January 1724. Declaration. du Reoi..
6 Mai_ 173 3 No. I. Declaration du Roi,
6 Mal 1733, No. II. Thefe three declara-
tions are concerning the regulations of no~
taries, who muft be of great ufe in g province
whereé fo few people write and read: and
have, b y the civil law, a q_uaﬁ lngxfdm—
tion, as it is termed, or of record 3 ; and as
their modes of making publig a&s in me~
moriam rei, in refpe& to contraéls; eorre-
fpond Wlth fo much of the French civiklaw
as isto be retamed, thefe declarations deferve:
to be looked into; and the regulations and
authority of the teftimony of notaries may
be found to be proper to, be confirmed in
all cafés, where vivh voce evidence upoir
pubhc trials is not required. So that to:
their. a&ts and feals,, as inftrumental evi-
dence, (to ufe their - ftyle), full faith may. be
given in Jua'frzne/zz‘ and. thereout, being, by
t\he civil laW, equal to the evidence of o
witneffes..

Décla—
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Beclarations du Kol d& December 1y
t241, 1 Fevrier 174’3, concerning minors,,
and the. foanner of appoinitment of guar-
dians of their perfons and curators of their
eftates: excepting the propofed alteration
of the age of 1naj"0r§ty: ‘

Argét du confeil duRpi,-6 Juillet 1717,
concerning the grants of lands #o -'fhe
feigneurs by the crown, and of the feig-
neurs to the inhabitants of their fe1gnones
under them, i-titre de redevance, or ﬁxed
referved rents, when the inhabitants ‘fhalt
demand: lands ta be granted to them.

It will be extremely; right te. fee:the Re~
glement du Roi, 12 January 17175 concern~
ing the fittings of the admiralty: court..

OrdonnanceduRot,du 23Decembres 71,
concerning. the defertion. of feanien,

Arrét du confeil d’etat du Roi, concern-
ing the regulation of the rights and dues.

of the officers of the admiralty.
Decla-
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Declaration du Roi, 6 Mai 1733, which
«eftablifhies theé rules for the form of and de-
i)oﬁting deeds of marriage fettlements in
Canada. ' '

" Reglement du Roi, du g Juin 1723
which regulates what is to be obferved
concerning “the grants’ of feats in- the
ghurqhes’j_of Canada,

* Arrét duconfeil Souverain 20 Juin 1667,
concerning the manner and proportion of
tithes, de treize une; or one in thirteen; le
droit de moulure, or tolls of mills; ala
quatorzieme portion, or fourteenth, Efta-
bliffement de ’hopital 3 Ville Marie, (other-
wife Montreal) by . letters patent of the
King, 16 April 1694.

, Arrét "du confeil d'etat du Roi, du 16

Mars 1732, concerning the fale-of ‘woods
flanding,

THE E N D



