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the recent case of Stephenson v. Dallas, ante p. 253, the' ChanFellor has

4 the scope of Rule 739, as to which some misapprehension exists. The
i th *1 only intended to apply where it 1s shown, from an acknowledgm_ent by
foe .é endant of the debt, or from other Circumstances, that t.he defence is only
drt © and the onus is thrown upon the defendant of shewmg.,r that he has a
aefen(:e’ Where it is sworn on the part of the plaintiff that there is none. In the
lebo € case it was decided that when the facts are not clear and free from doubt,
aav' O sign judgment under the rule should not be granted; but where a
ulstmc defence is not made out, terms should be imposed upon the defendant
on his being allowed to defend as a pledge of his bona fides, ei.ther by payment
urt or otherwise securing a proportion of the amount claimed.

_—_——
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ILL, indorsed by some of the most eminent members of. the English Bgr,

t},s been introduced at the present session of the Imperial Parliament to regulate
ofe "ocedure of the High Court. It is Proposed to greatly redu.ce the operation
fr the Divisional Courts by enacting that motions for new trials and appeal?
‘ino a j“dge sitting in court or chambers should be made tq the (‘Zogrt of‘App.ea
\vis];ead of the Divisional Court. We hope that a reform in a similar direction
tee © Magde in this Province, where numerous and expensive appeals, often on
Th ‘€al points, have disgusted suitors and diverted business from the 'courts.:
’ bete 9rd of Trade has long ago provided means for settlement of disputes:
ey R its members by arbitration, and merchants prefer to resort to the same-
Th of settlement rather than incur the risk of costly and prolonged litigation..
,ang Wisional Court has not inaptly been called the fifth wheel of th.e legal coac.h,.
“byg:. Y€ seems to be no good reason why it should not be abohshefl .and its.
‘ &rsmess transferred to the Court of Appeal. Its decisions are no't decisive, nor‘
- de: €Y in most cases accepted as final; While its varying constitution encoura ges:
. ‘Dlag d litigants to carry their cases to a higher court. The reform contem;
App 3 Would necessitate a reduction in the expense of appeals to the Court o
w‘;peal' The amount of money spent in the printing of p]eadu'lgs, exhibits, and
ngd Ce in appeals to that court is a scandalous injustice to suitors, and benefits
‘ ‘\b:e:l CXcept the printers. There iS NO reason why appeals to the Court of

A h

Coy SHOUld be more expensive than appeals as at present to the Divisional
Coug. .

.
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THE announcement that Mr. Justice Proudfoot has resigned - his judl.m:s
office is not altogether unexpected. For some months past it has been 0]?"105 y
that the affliction of deafness from which he has been suffering has so Serlouhis
impeded his ability satisfactorily to discharge his duty as a judge, as to ma‘,{e. te
withdrawal from the bench a necessity. During the past winter he vlslhas
Europe, with the hope of obtaining relief, but, unhappily, in vain, and hefteen'
returned to Toronto to resign the office which he has filled for the past f cees
years. He was well read in civil law, but it cannot be said that he was a SUC
as a judge of facts. the
And possibly his failure always to draw correct inferences from ives
facts proved before him, is due to hijs inability to attribute to others mo an
for their actions which would be utterly foreign to his own idea of truth

’ i5
rectitude. Of him may be truly said as of ““the man of Ross,” that « E'ef P
vices leaned to virtue’s side.” ¢ be
We do not think it can be said of the retiring judge that he will hereafté .
remembered as one of our ““great” judges. His judgments have been fof a
most part cold, dry expositions of law, somewhat lacking in that forc€ red
originality of expression to be found in the judicial utterances of 'Ehe liays
lawyers of the past and of the present day. But we are sure that he Wlll_ a i
be remembered by all his contemporaries as a patient, painstaking, COHS‘”er.lt
judge, conspicuous for his courtesy to the bar, and one whose even temper !
almost impossible to ruffle. itated
While it is to be deplored that his grievous affliction should have necess it 18
his retirement while still in the full enjoyment of his mental powers,

hoped that in the lecture-room and in the arena of literature he may yet
many years of usefulness before him,

aveé -

PROVINCIAL LEGISLATION OF 189o0.

the
The extra of the Ontario Gazette containing the public Acts passed a;Our',
recent session of the Legislative Assembly discloses the fact that at least
fifths of them consist of mere amendments of existing statutes. with
We have on former occasions deplored this passion for amendments one
which our Provincial Legislature is affected. It is an expensive luxury, a9
not by any means of unmixed benefit to the community, cei?
The Government of the day can no doubt exercise considerable inﬂue“i it
controlling this species of legislation, and it is a pity they do not exerc
on some well-defined principles. is pot
At present it would appear that so long as any proposed amendmenttt of of
per se positively objectionable, it is allowed to be passed almost as a M2 ment
course; as though the constant tinkering of the statute law was of no m°
and had no detrimental effect. 1o
When we look back on the early history of England, it is surprising g
h how little statute law our forefathers managed to get along. 1t V%
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tatj] the reign of George III. that the statute law began to develop to lttS g:elfsglt
FHOrmouS proportions. This passion for constantly adding to the statu bers of
s odern craze, which is to some extent due to the anxiety of the meflr(le their
f; ¥ BUmeroys British Legislatures to justify their existence, and to maf money
t; OW-Subjects believe they are getting some good of the large sums o
Cost the country. e
tis almost useleﬁs to hope, and yet it does seem to be something greifsli’a:z
desireq, that some restraint should be in some way placed upon the co tant
-mendment and re-amendment of the statute law. There are one or two co
SldemtiODS, it appears to us, which should always control the que§t1°n_0f a'mrllable
Ment, € must start with this proposition, a change is prima f acte Objectt;:;t the
injurious, To warrant any change it should be made man{fes; (I)_ts imme-
an Ment is desirable per se; (2) that there is an urgent necessity for 1 mend-
late adoption. If not, then it might be reserved, either until further 2 eneral
of a more pressing character are proposed, or until the next g
D of the statutes. e
ten € have before urged (unhappily without much effect) t.hat when a;dS(::::;’
tiqlllres to be amended it should be reprinted in full. If this plan were 1d be
law ot any given date upon the subject dealt with by the statute ((;ioire so
::.lioﬂr.e 'eadil; ascertained than at present. If the amfandments PFOPC;??’ely <mall
o "8 and so insignificant that it is not worth incurring the com;ﬁlfﬁll)e better to
de[f’ense of reprinting the statute proposed to be amended, it woud by experience
" ag °T the dmendment until such other changes might be suggeste yt sygtem, in
Ordto Make it worth while incurring that expense. Under the presenlt ot only
th T t0 arrive at the state of the statute law one has‘ often to consu b,se rently
ise Svised Statutes, but every volume of statutes which has been su t}?e ate
sue.d hereas, if the plan we suggest were adopted, the law at tatute is
thq red woylq always be found comp'ete in one volume. When as athe -
oflls dMended, the amendments might b.e indicated either by notes or ﬁ?;m time
to ::. "lerent type, so as to direct attention to the changes \yhlch art:his o thod
0“1 . Made. There would be the further advantage resulting frorln simplified ;
thee ‘Slation, that the work of statute Ievision would be' Jmmense()jf o ihe end
ofts Atutes would be constantly revisl‘ng themselves, as it were, ar; to eliminat-
in h €Cennia) period the task of revision would be reduced simply caled. and
ar§ fr(fm the general mass of statutes those which had been 1t‘eP roce:ad o
the S8 those which remained in their proper sequence. But top
Ok of the past session. ' .
Ay € Secrecy Ef the ballot at Provincial electiqns is further Pro.vuitid tt)'c;r }l))())/ng
that(cap' 3) which imposes divers oaths on election officers ; lltl lsdesired e
Offe the "emedy may prove effectual; but if secrecy is e yA ecrec)t which
g OCt A means could obviously have be§n devised to secure it. o Sno secrecy at
LY Secured by official oaths may in some cases prove to

rnents
l.eV'iSio

. . ’ t
Tego ' Of the few original Acts passed during the recent session 1sf 1the ;&1:
e ing Mining Regulations (cap. 10), which contains sundry useful reg
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tions regarding the employment of young people as miners, and the protection of
those engaged in mining.

Power is given by chap. 13 for the reference to the High Court or Court of
Appeal by the Lieutenant-Governor-in-Council “ of any matter which he thiQkS
fit to refer,” and provides for the question being argued in presence of parti€®
interested, or their counsel. By chap. 14 the Court of Chancery is declared t?
have had, and the High Court to have, power to sanction leases of settled estate®
containing agreements for renewal. Chap. 17 introduces sundry verbal amenc
ments into the Surrogate Courts Act, so as to make it conform to the proviSiO_ns
of the Devolution of Estates Act, R.S.0., c. 108; dmendments, by the way, whic
obviously ought to have been made when the statutes were revised. By sec- 21
of this Act an original provision is made, enabling a judge of an adjoining county
to exercise jurisdiction where the applicant for probate or administration 15
bimself judge of the court applied to. We are somewhat surprised to find that
it has been found necessary to enact by chap. 18 that no judge or courts, excep
the High Court of Justice, courts of assize, nist prius, oyer and termine’s an
general gaol delivery, shall have power to try any treason, felony punishable wit
death, homicide, or libel. We were under the impression that such W?s
already the law. This view seems to be borne out by the Act itself, for'm
the following section jurisdiction is expressly conferred on certain inferi©
courts of criminal jurisdiction to try certain cases of forgery. This Act, besid®
m.aking one or two verbal amendments, also provides that the appointment an
d.lsmissal of constables is vested in the Justices of the Peace at the genera\1 ses”
sions of the Peace, or any adjournment thereof, and not at any special ssssions”

By chap. 20 the pay of jurors is raised from $1.50t0 $2 per diem; and by the
same Act it is also provided that in case of a juror dying, or becoming incaP?’
citated during a trial or assessment of damages, the presiding judge may dire®
’fhe trial or assessment to proceed, and the verdict of the remaining eleve?
Jurors is to be valid. This provision no doubt was suggested by the late
F}eorge accident case, where a juror fell ill during the progress of the trial, ?n
1t, at one time, looked as if the immense expense of beginning de novo mig’ .
possibly have to be incurred. It will be observed that the Act only provides to
Fhe case of the illness of one juror; if more than one should die or bec©
Incapacitated, the law remains as formerly. Any doubts as to the right
commissioners to take statutofy declarations under the Devolution of ESt?
Act, or under any other Act, are intended to be removed by chap. 2z. g

By chap. 23, Justices of the Peace or other public officers sued for anyth‘,’;e
done in the exercise of their office by impecunious plaintiffs, are entitled to req? e
security for costs to be given. By chap. 27 the Legislature has sought to s0
exfcent to overcome the effect of the decision of the learned Chancellof I”
Gilchrist & Island, 11 Ont., 587, by providing that in cases to which that decls‘oe
woul'd. apply, the assignee of the mortgagee may- proceed to sell ander
provisions of R.S.0., c. 102, part ii., and this provision is made retrospec .,
R.S.Q., C. 102, part ii.,, we may observe, was amended by 51 Vict., c. 15 S'd is
and it may be a question whether the Act as it originally stood or as amend®
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t\
a;::gly to mort'gage.s existing prior to the date of the amgndment; if _the
anon led Afct, which is the only f)ne now in existence, app}nes, the curious
. ora Yy arises of an instrument being control.led by the provisions of a statute
arti:‘ the Statutfe was enacted. Chap. 28 is an ame.ndment of s. §8 of the
men(;on Act, which had been already a_mended by 51 Vict., c. 16. This secqnd
ment of the same section within two years is a very good illustration
. ie Justness of our preliminary observations, The amendment merely enables
.1Bspector of legal officers to dispense with the advertisement required by s.
0 certain cases.
hap, 29 is an Act to protect persons assuming to act as personal representa-
of persons who, on account of their absence for seven years, have been
anifeOUSI,V deemed to be dead. The first section is curiously worded3 afld
egislaets'ts the want of' care which chara}cterizes so much of our Prov1pcxal
fnin‘lon' The section commences With a reference to persons appointed
torg Istrators, but the concluding part of the section purports to protect execu-
also, who have not been previously mentioned. This ambiguity will no
exte Necessitate a la\fvsuit to determine its meaning. . .While the persons acting
mai:}lt0r§ or ad_mimstrators are protected from liability, except for the': estate
om Ing in their hands undistributed, t'he persons other than c.redltors to
Sta. at the es.tat.e h.as been distyibuted remain liable to the owner, subject to the
S ds of Limitations. The second secFlon protects personal representatives for
Ne by them under letters of administration granted under an erroneous
aVS:i;lnon. of intestacy, or under letters probate granted of invalid wills; but
State he right of t‘he .rightful owner to proceed against the. persons to whom the
s notas been distributed, subject to the Statute of Limitations. The Act
Protect persons acting fraudulently.
whic}f aChap. 30 sundry amendments are made to the Registry Act,.none of
Sffect 4 Ppear to be Of any great importance. ' One of the amen.dments is to the
represe at \fvhere a will is tendered for execution, with an affidavit of the personal
by the Ntative that any land dealt with therein was subsequently conveyed away
Rot ¢, testator in his lifetime, and it SO appears by the registry bo?ks. the'will is
Ciey at: Tecorded against such property. Thi§ is a very supel:ﬁcnal_ and 1nsufﬁ-
?gainst empt to deal with a very serious evil, viz., the registration pf W'IHS
Mvalig Property which is really not affected thereby, by reason of the will being
Tit]e D By chap. 31 some insignificant amendment is made to the Qustody of
omeeds Act, enabling receipts for money to be deposited in the Registry office,
. te amendments to the Land Tlt.les Act are made by chap. 32, but they
onj O relate to matters of detail which it is not necessary here to discuss; save
f“nd’i At in the case of possessory cettificates the contribution to the guarantee
ysclfduced by one-hallf.
of dye ap. 33 provision is made for vacating certificates of Iis pendens for want
i Pm; Tosecution of the /is. The court is also enabled to vacate a certificate of
Orq rvens uUpon payment of money claimed against the land into court. An
f°llrte Acating the certificate, however, is not to be registered until the lapse of
days from the date of the order, so as to give opportunity to appeal

q
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from it. By chap. 35

s
an amendment is made to the Chattel Mortgage Act 2
regards mortgages ma

de by companies to secure payment of their bonds; \;;y
contains further amendments to the same statute.

atute is a mystery. e
the procedure to enfor¢ s
erived from actions of thl]
the conclusion that for 2

By chap. 37 an attempt has been made to simplify
mechanics’ liens,  So little benefit has hitherto l.)een d
kind, that many judges and practitioners had arrived at Jto-
the good it was to litigants the Mechanics’ Lien Act might as well be rel?ea}edla Act
gether. This new Act appears to be an heroic effort to give the principa this:
some vitality. The scheme of procedure laid down by the Act is, shortly, tiff
Instead of issuing a writ, or taking any other prgliminary proceeding, the: pl.al the
is to begin his action by filing a statement of claim, verifieq by affidavit, m'ne
office of a Master, or Official Referee. This officer ig then to issue a com]zled,
certificate and appointment, in duplicate, certifying that the claim has bee?n be
and appointing a time to adjudicate on it. One copy of this certificate is t0

registered, and a copy of the other is to be served on al]
further pleadings a

rst
, € appointment a day is fl
given for deciding (i is di i

; ice)
, which may be done by filing a notol:i
whether the plaintiff is entitled to a lien, That fact not being contested,

) unt$
contested, being decided, the officer is to prOCf?eC.1 to take all necessary acco an
of the amounts dye by the owner, and to the plaintiff and other lien holders;

. . is con”
make a report. The owner is enabled to get rid of the suit, as far as he 15
cerned, by

e

i mount due by him into court, whereup'On :he

1 i ged. Or if nothing is found due by hlm’t e
. re the action is bI‘Ought by a 5ub-contract0fyd ;

he amount, if any, he admits to be due, a"t e

than he so admits, he may be ordered to pay e
of payment by the owner, the Master or Refeua
ment for sale of the land, on which tht%"lsn

The total costs of the proceedings are not 11! ?on

cent. of the amount recovered for the satisfacti

! fiv
more than one lien, we presume the twenty
per cent. is to be governed by

: , ivelys

the amount realized for the lienholders colle‘ftl:L S}’p
though this is not very clear from the statute. The Master or Referee lsiniﬂ
empowered to grant a certificate to the lienholders for the balance rema

due to them, which may be filed in the proper court, and thereupon may
enforced as a judgment of such court. ) ¢ by
By chap. 38 a further amendment is made to the Mechanics' Lien Acding
reasing the amount of the contract price to be retained ynder s, 7 accor

. t0
. n

to a graduated scale, ranging from fifteen per cent. to tep per cent., accorditg
the amount of the contract price.

By chap. 39 sundr
children the benefit o
Respectin

owner is to file a statement of t
more is established against him
Ccosts so occasioned. In default
is empowered to issue a judg
Proceedings are to be taken.

case to exceed twenty-five per
of the lien, and where there is

inc

d
y amendments are made to the “Act to secure wives 21Ii:t
f Life Insurance ” (R.S.0,, c. 136). By chap. 74 thj
g the Property of Religious Institutions (R.8.0,, c. 237) is e’ftenhzre.
None of the other statutes seem to call for any particular mention
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49-6T }fe Law Reports for May comprise 24 Q.B.D., pp. 505-625; 15 P.D., pp-
35 and 43 Chy.D., pp. 469-637.
[ 4

LXCITOR AND CLIENT—ASSIGNMENT OF CHOSE IN ACTION—ASSIGNEE BECOMING SOLICITOR IN ACTION
~GARNISHEE—ORDER—PRIORITY.
Davis v. Freethy, 24 Q.B.D., 519, was an interpleader action. Davis, who
era .SoliCitOI‘, purchased from one Marks a claim, for which he‘ had recovered
triq ‘;ct of £250 in an action of Marks V- Raphael. After the assignment, a new
Teg tegs~ granted, and Davis then tfeC?me the solicitor in the action, whlc?h
Teqip, In another verdict for the plaintiff for t.he same amount. Frfeethy was a
“Phac; of Marks, a.nd, after the secofld verdict, attached the debt in Marks ;
Unge, t}»land he claimed that the assignment from. Marks to Davis was void,
thy e a.uthority of Stmpson v. Lamb, 7 E. & B., 84, in which it was demfjed
3 solicitor could not legally take an assignment from his client of the subject
the ®f of a suit in which he was acting as solicitor. But the Court of Appeal,
“Phg 4pp rov}ng of Simpson v. Lamb, distinguished it from t.he present' case, and
cli th,e assignment because it was made before the relation of solicitor a&nd
e ®Xisted; and a contract so made is not affected by that relation being
quently entered into.

LITHOGRAPHED SIGNATURES.

wﬂslgiThe Queen v. Cowper, 24 Q.B.D., 533, the effect of a lithogf'aphed signature

Cogtg s;ussed. Under the County Court Rnles, in order to entlFle a plaintiff 1:0

pres%: a solicitor, the solicitor is required to sign the particulars. In the

With Cas.e the signature of the solicitor was lithographed. F.ry, ]., agreemg;

Tuleg, Divisional Court, held this was not a sufficient compliance with the
Lorg Esher, M.R., however, dissented.

PRACTICE—INSPECTION—AFFIDAVIT OF DOCUMENTS.

do In Wideman v. Walpole, 24 Q.B.D., 537, the plaintiff had made an affidavit of
or :‘ents which contained the usual clause, that he had not in his possession
applie‘;er any documents save those produced by him. The defendant ntC;]VZ
Blajpy; on motion for the inspection of 2 document which he st.ated was 1n
foundi S ROSSession, and he believed CO‘ntained matters relatlve' to ‘the ;335;’
Plaintirflfg his affidavit on the fact that, in the course of an examination 0 L i
Moy, she had produced the document for the purpose c'>f refreshing tlfe
&pplic;y .38 to a date. The plaintiff made no counter affidavit 1n answeg to b
Perp,: tion, but relied on her former affidavit of documents. She was ordere A
g _t}{e defendant to inspect, and the order was affirmed by Huddlestone, B.,

llllam
s, J.
QUEEN'S PARDON—EFFECT OF.

Hay v, Fustices of the Tower Division of London, 24 Q.B.D.., 561, a Divi-
ourt (Pollock, B., and Hawkins, J.) were called on to consider the effect
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of a Queen's pardon for felony. By a statute it was enacted that every pertsaf;"‘
convicted of felony should be forever disqualified from selling spirits by 1€
and no license should be granted to person who had been so convicted- had
defendant applied for a license; he had been convicted of felony, but the
received a free pardon under the Royal sign manual, Upon a case stated by don
Board of Magistrates for the opinion of the court, it was held that the Pafr the
removed the disqualification. In the words of Hawkins, J., the effect 0 s
Queen’s pardon is to absolve the person pardoned, not only from the ac
punishment imposed, but from all other penal consequences.

NEGLIGENCE-MASTER AND SERVANT—EMPp
§-s. 3 (R.S.0,, c. 141, s. 3, S-s. 4).

e
Snowden v. Baynes, 24 Q-B.D., 568, was an action for damages under v‘t;l;ts
Employers’ Liability Act (see R.S.0, c. 141, s. 3 8-s. 4). The plaintlff als
employed by the defendant to work at a machine in a shed, A carpente"f nd-
in the employment of the defendant, used to receive directions from thc’: 'dF y n
ant or his foreman as to the work to be done, and give orders to the Plalntlﬁznd
others as to what work each of them was to do, which orders they were bo e
to obey; but the carpenter had no control over the plaintiff in his work.
day while the plaintiff was working overtime at work which the carpenterl hic
instructed him to do, the latter proceeded to stack timber in the She.d’ we of
Was not safe for two persons to work in at the Same time. By the neghgentiiese
the carpenter the timber fell, causing the injury to the plaintiff. Under ples
circumstances, Pollock, B., and Wills, J., held that the defendant was not har e
as the injury did not result from the plaintiff having conformed to any ©

) X fth
given by the carpenter to do any particular work, and therefore s. 1, s-s- 3 ©
Act did not apply.

s. I
LOYERS’ LIABILITY Act, 1880 (43 & 44 Vicr., C 42)

BAILMENT—T11LE OF BAILOR—Jus TERTU*DISCOVERY—IRRELEVANCY~

. jonls

In Rogers v. Lambert, 24 Q.B.D., 573, UPOn an interlocutory apph'ciittl‘:w'

Denman and Wills, JJ., had to determine an important point of commercia of 8

The action was by bailors against their bailees for wrongful deteI}“?g for
quantity of copper. The defendants claimed to examine the plaintl Sr
discovery on the following point, viz., whether they had not sold the COPP:»

Morrison & Co., and been paid the price by them; and whether they ha

e
. wer
endorsed delivery orders in favour of Morrison & Co. Morrison & Co-

wer?
claiming the copper from the defendants, but the defendants admitted they ¥ ° ¢

defending the action for their own
Morrison & Co. The court held t
Up a jus tertw under the circumst
tions were irrelevant and therefor

interest alone, and not under the authostty
hat the defendants were estopped from S
ances, and that, therefore, the propose

e inadmissible. '

ORY
PRAcncz—-ACTION

16;
AGAINST A FIRM—APPEARANCE— ORD. IX., RR. 6,

XLIL, R. 10 (ONT. RULES 265, 266, 288, 289, 876).

In Davies v. Andre, 24 Q.B.D.
rules as to actions against firms r

7; ORD. x11., RR. 13, 15

. 4ul€

i . dicatt’

» 598, the practice established by the _]lldlof (he
eceived some elucidation at the hands

ting
P
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the :vtr?f Appeal. The action was brought against a firm of Andre & Co., and
of th, Was served on one Rath, who was alleged to be in charge of the business
“as 5 p;ftl’ and who, the plaintiff claimed, was a partner. Mr. Rath denied jle
cqnflition lner’ or in charge of the business, and he obtained leave to enter 2
a e hj * 3Ppearance,” unless the plaintiff would undertake not to seek to
(Lorg 2 Mable as a partner of the firm of Andre & Co. The Court of Appeal
Sich pros °» M.R., and F ry, L.J.) were of opinion that the rules warranted no
Rangg hc‘;dure, That the party served must either appear or not appear, he
hag quitea fa'ppear - It does not appear to us, however, that the Court qf App.eal
Rath wa, 'Satlsfaclforily removed what appears to us to be the dilemma m.whlch
lrlember SfplaCed, He was served with the writ; he was not named in it as a
T,he Serv;) the firm. But the plaintiff claimed he was a member of the firm.
him o ©¢ on him was therefore somewhat equivocal, and it was difficult for
4§, Pers “0“{ whether he was served as being an alleged partner, or merely
g wit o In control of the business: He might be in control of the busi-
Tulgg allg Out being a partner. And yet upon a judgment against a firm, the
g av;? ®Xecution to issue against persons who have been served as partners
, t‘ent tha ailed to appear. Rath might be met, if he did appear, with the state-
Hif he dide Was not served as a partner, and therefore had no right to appear;
::r"ed With tEOt appear, then the plaintiff might turn round and say he hadl!)i)eln
X execlltio € Writ as a partner, and had not appeared, and was therefore ia ;
““'c‘"hst 0. It appears to us that the rules place a man served under suc
Vvhet ranCes in a somewhat awkward position. - How is a person to know
Qppear 001‘ "ot he is ““served as a partner” in a case where his name does not
canno 0 th_e writ ? Perhaps the proper explanation of the rules is, that a man
Ila"‘ed © Said to be “served as a partner " unless he is on the face of the writ
s a Partner,

Th ATTACHMENT FOR coNTEMPT OF COURT—CRIMINAL MATTER.
g € on
ent;

Uingj ily Case in the Probate Division to which it seems necessary to .dlrect
nge S O’Sheg v, O’Shea, 15 P.D., 59, in which the Court of Appeal (.Cotton,
applicatioa;lnd LOPes, L-JJ-) determined that where, in a civil proceedmg, ar;
it‘ft in publls. mj'*de against a person, not a party to the action,. for contem;:F o
-3 . eri oning comments calculated to prejudice the fair trial of the ac 1051,
: q?'% Sug Minal cayse or matter,” and therefore no appeal from the order made
: &l‘s fr 3 application will lie to the Court of Appeal; in which .respect. it
o o pr o1 attachment to enforce obedience to an order made in 2 civil

foceeding, which is appealable.

%V!NA;[R\RAILWAY COMPANY—SaLE OF SURPLUS LAND WITH HOUSE THEREON—IMPLIED
o Yersy WITH PURCHASER.
,tha io ’,C“fterson, 43 Chy.D., 470, though perhaps no
g, a; 'S, Nevertheless, an instructive case as to the imp
il SUmes not to do or permit anything to be done ;
Nterfere with the enjoyment by the purchaser of the property ne

t strictly an author.ity
lied obligation which
on land he retains
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C , . ce of
purchases. The facts in this case were, that a railway company sold a piec

e
the land not required for their railway to the plaintiff, together with a.h Oll;ze
which they had allowed him 10 erect thereon. The house was close to their was
of railway, which ran over a series of arches, through two of which there h
some access of light to two of the lower windows of the plaintiff’s house. Ay
company retained in their own hands lands on the other side of the rallwita
opposite the plaintiff’s house; and their conveyance to him contained a re(;: pe
that all the land acquired by them, except that sold to the plaintiff, w(?ult of
required by them for their railway, and it contained no express grant of righ i,,e
covenant as to light. The defendant’s predecessor in title afterwards acqy the
from the company, under a conveyance, subject to any right of light which .
plaintiff might have, the fee of the lands' opposite the plaintiff’s house, dan
erected buildings thereon, and he also took a lease of the arches. The deter! t
subsequently acquired this property, and blocked up the arches n?a.rest tion
plaintiff’s house with hoardings. The plaintiff claimed a mandatory mluné ot
to compel the defendant to remove the hoarding; and it was held by the hen
of Appeal (Cotton, Bowen, and Fry, L.JJ.), affirming Kekewich, ]J., that wlied
the company sold the land to the plaintiff they had entered into an xm%ic
obligation not to do or permit anything on the land which they retained W ur-
would interfere with the plaintiff’s reasonable enjoyment of the land he fat
chased, except what was required for the construction of the railway, and the
the hoarding not being for that purpose, the plaintiff was entitled 'tOI
relief claimed. The effect of this implied obligation, however, might Posslb Yan
held in Ontario to be modified by the R.S.0., c. 111, 5, 36, which prevents ameé
PETson now acquiring an easement of light over the land of another; atthe s the
time it is not clear that it would do so, because it will be observed thatfro
Plaintiff’s right in this case arose, as we have seen, not by prescription, but

Y . . ight
an implied covenant or obligation on the part of his vendors, which migh
held to arise notwithstanding the statute.

WILL—CoNSTRUCTION—GIFT TO A CLASS,

In ve Musther : Groves v. Musther, 43 Chy.D

-» 509, a testatrix by her will & d
the residue of her property to be

n
equally divided between her nephews :
nieces, sons and daughters of her late brothers George, John, William

n

is
Christopher, “but should any of them be dead before me, I then direct tha;:;d’
or her share shall be equally divided between his or her children."” Kay, Jo ¢ the
following Christopherson v. Naylor, 1 Mer., 320, that the children living 2 the
aeath of the testatrix, of nephews or nieces who were dead at the date O“on;
will, did not take. This decision was affirmed by the Court of Appeal (CO Sif
Lindley, and Lopes, L..]].), notwithstanding some contrary decisions ©
George Jessel, M.R. It does not appear to have been argued that the fact on
a will now speaks from the death of the testatrix has affected the quest! as

. i t
construction of such a bequest, and yet we should have thought the poin
worthy of discussion.
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DOMINION LEGISLATION OF LAST SESSION.

0 .
the Edsto, of THE CANADA LAw JOURNAL:

the 'IR»\Allow' me to congratulate the JOURNAL, its readers, and tbe cour(;tg’l, ITiI;
bein Ose of what His Excellency calls a somewhat protractgd SeSS}OE’ :}? have
Ppj; Able to thank our representatives for the diligence with whic ely f the
tog 9 themselyes to their important duties, and on his general approval o .
°ts they have passed. The speech and the list of Acts you haYe already 1tn
cia] Gazette, and 1 hope in a day or two to send you the list with the Av:,:ilsl
nq °red as they will be in the Statutes, and I trust you and your readers The
© Teason to dissent from His Excellency’s opinion of th?]r value. Bank
is opinions is a subject which does not interest the public. The fi?le
_ OV‘lfv(_)uld, in the opinion of many, have been improved by the Omlss:lozoses in
ordersl‘)n Making the several institutions guas; indorsers of e.ach Othe;S . diss’en-
terg .. 2t all may pass currently in every part of the Dominion; t(i’]t es'ts agent
for pes €S that it would have been better to make every bank averllt orgnot
‘:.Or df‘-eming its notes in every Province, and letting its notes be FurreE ervone
ig ;10 to the standing of the bank in the estimation of the publ,l.c. v1 y ne
di‘lidased that the Government abandoned the idea 9f. confiscating l:-g:r:;ﬁon
egpe ds, and has adopted the English plan of giving public in doubtedly
iy U0E them. The amendments to the Criminal Law are undo ro-
8 Sionvements; Perhaps it would have been well if they had mcluded’ So:jmpsed
S for the prevention and punishment of boodling, but Mr: Blake A tin
Sttersecuring the independence of Parliament, W"tl? Wl?mh that ;rii;i:e;ereg-
aft.. 23S been shown to be closely connected, will deal with it ; but o l‘ts and
*T. Of the martyred innocents it iS Unnecessary to speak, their meri dian
oSS the country sustains by their slaughter are recorded in our Canad: d
3rd, in the eloquent words of their respective parents, and if they deSer;
** fate they will attain it in a fature session, and emerge from the Chrysafci
ills into the perfect state of Acts. I regret the fate of one htt]ﬁ orie the
| Dopy>tlization of standard time, which we have been usmg.throug(’j 0‘ljosin
¥ Pﬁllslmon for years with great convenience, but illegally opening a]n T:;rontog
; ,".W;O Ces, banks, and sittings of legislatures, at Quebec, M(.)ntre'fx, var ing’
Iy m Places in the Provinces of Quebec and Ontario by !’Original .tmw’ u}i,réd
by l:ny Places from half an hour to nearly an hour from the solar tlmﬁ o es-
iy Y. This Bill was brought into the Senate by Mr. Maclnnes, on toe Suz(;rlgfer.
ﬁnce?f I Fleming, who had distinguiSh?d. himself at the W?Shm?ignc‘i}tude
| YWy 0? 1884, for establishing a prime meridian for the reckoning o % i at’
_ 'Ql'ee t}me as depending on it, and which agreed upon that.of the observa Ot y .
% i'u“Wmh_ But Mr. MacInnes moved too late in the session, and we are to gl
Rl g another year before we follow the example set us by the Imperia

Oor
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Parliament in 1880, by the Act 43 Vict., c. g, doing for England and Irel%nd
what Mr. MacInnes wants us to do for Canada. It seems, then, that SOmethmg
may be done by Congress for the United States, which has hitherto been P*.
vented by a supposed difficulty as to State and Congress jurisdiction. If Congre®®
takes the matter up we may perhaps follow ; I would rather we had led. "

Our session was stormy as well as long, the “Qutg” accusing the “I?S
of all sorts of wickedness, legislative and otherwise, and the ‘‘ Ins” retort“?g:
as of old, “tu quogue”; each calling the other very ugly names, and recf%“'
Ing the same answer, “you’re another,” supposed to be a quite sufficie?
anc% unanswerable reply. But we had, as you know, two first-class scandal®
which General Middleton and Mr. Rykert were the central figures. In
General’s case everyone grieves that a man so much respected and liked, and ¥
whom our country s indebted, and has acknowledged its indebtedness, for ™%
excelle%nt service in the North-West, did not, when convinced of his mistak® ”
declz'ir_mg certain furs confiscated, and acting as if he were the Fisc and had aré
to dIV}de them between himself and his friends, say at once, as we are told 2
are willing to believe he has since done, that he was ready t:) pay the sum W
the committee had reported as the value of the furs, and recommende the
Bremner should be paid for them. In spite of Mr. Blake's clear expositio”
.the rules of the British service, I cannot believe that the General knowing
intended to do wrong. Mr. Rykert’s case admits of no excuse. Elected a®
member of that branch of Parliament especially entrusted with the care © be
property and pecuniary interests of the people, and paid for his services as suC] '
he, by means which a select committee of his fellow-members has formaly
de'clared' to be “discreditable, corrupt and scandalous,” and by misusing ;
faith which from his position members of the Ministry a,nd public officers ¢
them placec.l in him, is reported to have obtained from the Government for
a grant of timber limits which is said to have produced $200,000 to him, OF
party for whom he obtained them, and from whom he says l;e received $3/7
for thirty days, during which he was using the means aforesaid for Procurfrl
therf‘- Mr. Rykert, having resigned as a member of the Commons, is appealfﬂ
tc? his former constituents for re-election; but would the House a;’ter declaﬂ“i
hls.conduct to be discreditable, corrupt and scandalous, allow hi,m to sit 2°
of its members, remembering the old adage as to similarity of plumage?
Macc.im'lga.ll (.iefended him very cleverly, but the defence was only a demurr®
the ‘]ll.l'lSdlctlon of the House, not a plea to the merits or an assertio? ©
morality of his client’s conduct. And if the Attorney-General (Sir John Tho to
son) had, as some assert, previously prepared or agreed to a report favOurable e
Mr. Rykert, it must have been of the same nature as Mr., Macdougall’s defencer’
and not an approval of what Mr. R.did. Asto the question whether an © end
can lawfully retain effects obtained by his offence, and whether the law 2 ty
means of.compelling him to give them up, the answer on moral grounds is pretot
clearly given in one of your late numbers, by Hamlet’s ancle, that he €@ o
lawfully retain them 5 and the said uncle says further:— ,

ndef
0

]

7.
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“In the corrupted currents of this world,

Offence’s gilded hand may thrive by justice ;

And oft 'tis seen the wicked prize itself

Buys out the law. But ’tis not so above—
g There is no shuffling there.” . .
Whice ¢ase before us is there no way of obtaining the recission of the grant 03?’
Is the 200,000 worth of property are said to have been obtained fo%‘ $50]ue
by thre N0 mistake as to the property, N0 concealment of knowledge ofllts v;eld
t ati(e, Srantee, no fraud which vitiates everything? The Roman law hed
Aw, fon to'the extent of half the value to be sufficient, and though our tn'll;)sa .
thyy v Unded more on trading principles, d~0es not go so fal_’, I thinkits ld }I,s
$20. Y gross inadequacy may afford evidence of the existence of fraud. J
0 8»090 Obtained in the manner reported by the committee for $500 suﬁicxer; l}:
Existg Madequacy? If English law affords no remedy in such a case, o q
wy, and our lawyers cannot find it, So much the worse for the law a}nk
if o ?irli’ and Mr. Blake’s purifying Bill is the more urgently necessary {lt:"r:)r
wh ey ¢ °§Se had been referred by Hamlet’s father to his Lord Chance ;e’d
Kip °T might there be the proper authority, and he had repo_rted no rer th};,
State oamlet would have thought and said there was “ something rotten 3&

enmark,” which must and should be cured.

\\ e
~—___ Notes on Exchanges and Legal Scrap Book.

' gra'A Valued correspondent has called our attention to an error in tl’m,e last }I:ari;
) ‘O‘f the article on the ‘“ English Ceremonial on Taking lek. Ith n(iuof
tliis.o The Oaths Commissioners recommended that in altering threte (;)zvhere
Markeq *the words ‘unless with license of Her Majesty’ should be inse

"
.

NorE:IPLOYERS’ LiaBiLiTY.—The state of judicial opinion on the quezzf!:hv:hé?‘:

. . . . . n

Ploye,. 31 precludes himself from recovering against his employerﬂllle Bills of Sale
0

Aot s Liability Act is becoming as embarrassing as t.hat upon S eomaine,
Wy It will be remembered that the famous decisionin Thomas V- Q: e
' tigy ” Unfortunately, did not go to the House of Lords, left the law mk i
| & t’has Put by Lord Justice Bowen: ‘‘Itisno doubt true that the :oli ence
" g,  Part of the injured person which Will prevent him from allegf;lgtn tgh eg e
cl“si € a knowledge under such circumstances as leads nece'ssartx) y.tOObserved
: i‘n n t.hat the whole risk was voluntarily incurred. The max1m, e ltain condi:
tiong Stenti non fit injuria, but volenti.” Then, after referring to cer o e in
" l{’t € Lord Justice concludes: * Knowledge is not a conclusive enee
‘ ‘b“to’ Ut when it is a knowledge under circumstances that leave x;o rence
%m Re, Viz,, that the risk has been voluntarily encountered, the de enze "
: B,y ® Complete, » That was the view adopted by Lord Esher and Lor ]qs ice
" the other members of the Court. Lhe decision has been Very much can-
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vassed and adversely criticised both in the High Court and the County (;oufi’
but never before has it met with judical comment so strong as that which ¢ ’
from Lord Coleridge and Mr. Justice Mathew in the case of Sanders v. Bﬂ’k]je
last week. It is worth while looking at what were the facts in that case :

in
defendants, the employers, are brewers in the City,

i
and had a hand-pumy t
their brewery used to force the liquor into pipes by means of stea m-power:

was against the wall, and the fly-wheel was quite close to the wall, and it was
worked by a turning wheel which let the steam into the pump. When the Steae
went in it ought to have worked by itself, but it required a touch or tWO.tO SaS
it going, and these touches the workman gave with his finger. The p]aintlff W e
the man employed at this work, and from time to time put his finger tO o
wheel f9r the purpose. On the occasion in question he had thus put his ﬁngs'
to it, when it was caught and injured so that he lost it. He admitted in cro®

examination that he “ knew there was a risk,” that s, by reason, as he said ©
defect in the machinery in not working withou
which defect he had asked to be repaired. T
that there was a defect in the machinery b
the employers, but that the plaintiff knew of

with that knowledge : though he had not, he said, fy]) knowledge of the l‘lsk_ on
was incurring, but only *“ that an accident might happen,” and that he had glc;’ e,
notice of the defect to the defendants, who knew of jtg existence. The Ju %e,
(Mr. Kerr) directed the verdict to be entered for the defendants, giving lea.ch
however, to the plaintiff to move to enter the verdict for him for damages wh!

. e . > se dif
the jury assessed at £20. It is difficult to see in what particular this case (he
fers in point of fact from Thomas v. Quartermaine. to

The plaintiff there fell in ence
cooling-vat of a brewery. The County Court Judge held that there was €V}
of a defect in the brewery,

because there was no sufficient fence to the vab
that the condition of the vat was known to both plaintiff and defendant ; a#
ad not been guilty of contributory negligence: adg’
Divisional Court, consisting of Justices Wills and Grantham, set aside theJ_ =
ment in favour of the plaintiff, and directed judgment for the defendant- gl
was affirmed in the Court of Appeal, and thus the plaintiff was depl'i"e_cl ° a9
remedy for the injury resulting from the negligence of the defendant which id
found by the County Court Judge. Now, in Sandeys v, Barker the judge®
that they should shrink from a definition of * voluntarily » which would in ™
cases deprive the workman of any remedy. In dealing with Thomas V- Que ne
maine, Lord Coleridge first said that the decision was no doubt right o ",
ground that there was no evidence of neglect in the employer. This is in‘for d-
There wasnot onlyevidence, but the finding of the County Court judge. His
ship also asked whether there was any case in which, the workman having P
out the danger and asked that it be remedied, the employers had beenvered
not liable. To which the correct answer was made, that the point was o’ No
by the judgment in Thomas’ case, Whereupon Mr. Justice Mathew said * ent
" doubt the judgment was an effort to egtablish that proposition, and 2 ju ol
which is an astonishing instance of the capacity of the human intellect: th

Ly
t being thus touched by the ﬁnge)

. rt
he jury found (in the Clt."'coll {
Y reason of neglect on the paf Ly
the defect and worked volunt?

he
he
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it hag

Pﬁ&tedz(}),t convinced him.” We are surprised to see that Lord Coleridge re-

j“dgme at'he did not think Sander’s case covered by Thomas’ case, as, In our

Cen felr:t’ 1t most certainly is. The pressure of Thomas’ case seems to haYe
by the Court of Appeal in the case of Yarmouth v. France, a case in

Whic
I W:S It‘l?rd Justic'e Lopes dissented from Lord Esher and Lord Justice Lindley.
) inju:n what is called “ distinguished,” although the plaintiff was a_V\fork-
Lor hed by a vicious horse of his master, which horse he knew to be vicious.
e Wa: er then took occasion to say that his position with regard to Thomas
Coype . o extremely delicate one, as he had dissented from the rest of the
of . ond tbought the decision utterly wrong, and he said, *“ Does the judgment
aag Ustice Bowen mean to say that the mere knowledge of the workman
ta tontmuing in the employ is fatal to him ?” and he intimated his view,
w:nt,WOllld be wrong. Lord Justice Lindley did not consider t-hat Thomas’
thej, Worl 2 far as to protect masters who knowingly provide defective plant for
ey inofkmen, and who seek to throw the risk of using it on them by putting
h t}}e unpleasant position of having to leave their situations orf submit to
of Coye | KNOWN to be unfit for use. This, however, is not the general opinion

. ~OQ K
g 2ty Court judges and the profession. After what has fallen from the court

his ¢

Andyy. X

:h Vied\:r(s)f C}ilse’ and having regard to the weight of Lord Esher’s agthotl‘lty and
0 ord Justice Li would t that Thomas v. Quartermaine
iy : A e and should not

be al], w: dCOnsidered as no authority for the larger proposition, 8 :
to stand in the way of a workman injured by defective machinery

© be defective both to himself and to his master.—Law Times.

ays a binding, rule

Ty
‘“ia.t £ Rurg OF THE R —Jtis a ], but not alw:
OAD.—I¢ 1s & general, B he left side of the

':dl‘iver.ne ve}fiCIF in passing another in a highway should take t
l‘cling t 1S 1s called in the reports the law or rule of thc? roac}i an;iN ;va:;
Ririgees o Lqrd Kenyon, “introduced for general convenience. eh
Mg o a¢ driving on a narrow road, or where accidents might happen, the
o "Mhel'eg tt to be adhered to; and in driving at night the rule ought to be s?nctly
Cag a © and never departed from, as it is * the only mode by which accidents
g, f0:°11<iled.” But where, Lord Kenyon continued, th.e road was iuﬁigl?n.tly
! the wa Persons and carriages to pass, though a carriage might be drving
g hog rong side of the road, if there was sufficient room for.other carriages
% the > t© Pass on the other site, a person was not justified in crossing out
Hing haily in order to assert what he termed the right of th? road. Itk?,vas
Note 1 S6if in the way of danger, and the injury was of his own se(?Emg.
from y Mr - Epinasse to the report of the case, Cruden v. Fentham, 2 Esp.,
e Which these observations are taken (the case does ey ¢ 'u;
e: feported elsewhere), we find that on a motion for a new ; ot
er, 05;_0n expressed himself in nearly the same terms. The mere fact,
o l,lﬂi the defendant being on the wrong side ‘.)f the roacildoes noft con;
"‘ﬁ&ihtiﬁ(': lent evidence of negligence to render him liable, nor the TS s &
being on his wrong side afford any justification for the defendant to

28
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run z}gainst him if there was sufficient room for the defendant to pass withot®
any 11‘1c.onvenience. Thus, as in Clay v. Wood, 5 Esp., 44, the plaintiff’s serval
was riding on the wrong side of the road, but near the middle of jt. The defe®
ant was the owner of a chaise, then driven by his servant. On coming out ©
another road, the defendant’s servant crossed the road over to that side © the
r(.)ad in which the plaintiff's servant was riding.  This was the defendant’s ProP‘?r
side. "Ijhere was ample room to pass the plaintiff, even although he was 01 his
wrong side. In crossing the road, which the defendant’s servant did negligen?ly,
the shaft of the chase struck the plaintiff’s horse and injured it. Notwiths'tElndln
the fact that the plaintiff was on his wrong side, the defendant was held liab®"
The question Lord Ellenborough left to the jury was, whether there was such
room that though the plaintiff’s servant was on the defendant’s wrong side © the
Yoad, there was sufficient room for the defendant’s carriage to pass betweel the
plaintif’s horse and the other side of the road. Rook, J., took the rule of 12¥
to be that ““if a carriage, coming in any direction, left sufficient room for 2
other‘ carriage, horse, or passenger coming oOn its side of the way, that it we°
sufficient; but it was a matter of evidence if the defendant had don€ ®
Thf.! driver was not to make experiments, he should leave ample room, and if a?
accident happened for want of that sufficient room he was, no doubt, liablé
Wordsworth v. Willan, 5 Esp., 273. This has been followed in the recent cas®
of Finegan v. London and North-Westers, Railway Company, ante p. 663. Shoulfi’
however, persons, one of whom is on the wrong side, meet on the sudden ©f i
a dark night, and an injury result, the party on the wrong side will be he
answerable, unless it clearly appears that the party on the right side had ampl_e
means and opportunity to prevent it. It follows that if a person drives his
carr_xage on the wrong side he must use more care, and keep a better look-Out to
avoid collisions or accidents than would be necessary if he were using the Prope'r
side of the road. In other words, where there are two courses onehof which "
perilous and the other safe, the driver is bound to adopt tl’lat which is 52
When there is no carriage on the road the driver may keep in the middle of th
ro.ad, and is not bound to keep on the left-hand side, even though the accl eﬂf
might have proceeded from the carriage not bein I
he sees a l}orse or carriage coming furiously along on its wrong side,
he is on his right side, it is his duty to give way and avoid an acc
although, in doing so, he goes a little on what would otherwise P€
wrong side. A similar rule applies to saddle-homes and also, it 15 P :
sumed., to bicycles, as applies to carriages, but the rllle does no,t apply -
he case of a foot-passenger, although he has a right to walk along | °
carriage-way. Accordingly, the mere fact of a man’s driving on the wrong * :
of th.e road is no evidence of negligence in an action brought against him fof
ll‘]unmng over a foot-passenger who was crossing the road. Drivers of CafriageS:
inovxt';elver, must take care to avoid driving against a foot-passenger who is cro-":e
bfun;troad, and, on the. oth‘er haqd, foot-pgssengers in crossing the roads
orde o take due ca.utlon 1n_ EI.VOIding vehicles. It follows, therefore, that;
T to sustain an action for Injury sustained by the negligent driving ©

.

g on its proper Side'hile

ident!
his
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efendan s .
° _,'witltl,otl};e mjury must have been caused by the negligence of the defendant
CCident. “Itth.e nﬁgllgence of the plaintiff contributing in any way to the
thlchards, 3C. &liit8el C!tlty Of' a p'er'son,” said Pollock, C.B., in Williams v.
the ®0trance of 4 st;' ’ th) is driving over a crossing for foot-passengers at
) Uty of 5 f eet to drive slowly, cautiously, and carefully; but it is also
T0ssing. s a foot-passenger to use due care and caution in going upon such
etio fo,r in’as hot to get among the carriages and thus receive inju;y ” In an
:ervant of t}furles sustained through being run over by a vehicle dr;ven by a
“ ull up, ifehie{lenddant, evidence that he might have seen the pla,intiff in time
aSkld " i 2o a not. been looking at his horses, owing to the want of a
0q als, that ng down hill, was held sufficient evidence on the defendant’s part;
OSsing the reven although there was some negligence on the plaintiff's part ir;
S Sonable caorid’ yetlthe defendant was liable if his servant, by the exercise of
lepr’,"gett v. Ball’ CIC;U d have seen the deceased, and avoided the accident,
Wing the cas 4 F. & _F" 472. In cases of this sort, to warrant the judge in

Me eVidenCee :f) they]ury, proof of well-defined negligence, and not merely
. ®e the eviden negligence on the part of the defendant, must be adduced.
o €€ on the part coef ;t,’}llven is equally consistent with there having been no negli-
meetent for the j ¢ defendant as with there having been negligence, it is not

lWdence m e judge to leave it to the jury to find either alternative ; such
ot ust be taken as amounting to no proof of negligence. Tl;us in

V. W,
an N Oad, 209 L.
d 9 L.J.C.P., 333, the deceased endeavoured to Cross the road,-

ad Cro : . .
ssed the line of direction in which the defendant’s omnibus was
e, she turned

hich she had

' edin
baCk 8, when, alarmed at the approach of some other vehicl

and ep )
deavoured to regain the pavement on the side from W

Starte .
y and. i .
izhe Dight i’alsndS; Solng, was knoCke('i down by the defendant’s horses and killed.
siq S- The Omnl;blland It was snowing tast, but the streets were well lit by gas
th & The A s was proceeding at an ordinary pace and was on its proper
o ver saw the woman cross the road clear of his omnibus, but at
o the

ton . omen ,
t}?e Uctor, ;ns(? ewdttempted to re-cross he had turned his head to speak t
hy acts g nOn-su'?S not aware of the deceased’s danger until too late.
iva- acted in L was entefe(.i, Such are the principles on which th
l‘l’l'gen-,ent cases where injuries have been sustained in consequenc
of the rule, and on which actions are maintainable at commo
velling or being
le, shall turn out

Upon
e courts
e of the
n law.

In opy..
:‘Opon a hi;}tlarlo’-by R.S.0., c. 195, s5- I, 2 and 3, persons tra

the right ‘f";ay in charge of a vehicle, On meeting another vehic
et One-half Oorrfl t:e centre of the road; allowing to the vehicle or horseman so
rig;:e“ing at a the road: or if vehicle or horseman be overtaken by another
tay tang anowgrez.l:ler speed, the personl So overtaken shall quietly turn to the
the OUt to the S.alh vehicle or horseman to pass, and if the driver is unable to
the Other yep; right he shall immediately stop, and if necessary for the safety of

eof tq icle, and if required so to do, shall assist the person in charge

P ass without damage.—Ep. C.L.]J.] °
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DIARY FOR JUNE.

1. Sun....Trinity Sunday.

4. Wed...Lord Eldon born 1751,

5. ...Battle of Stoney Creek, 1813.

7. Bat....Easter Term ends,

8 - First Sunday after Trinity.

9. Mon...County Court Sittings for Motions in York.
Surrogate Court Sittings.

10. Tues...General Sessions and County Court
for trial except in York.

11. Wed...St. Barnabas. Lord Stanley Gov.-Gen., 188,

14, Sat.....County Court Sittings for” Motions in York
end. Magna ClLarta signed, 1215,

15. Sun.... Second Sunday after Trinity.

16. Mon ...Battle of uatre Bras, 1815,

18. Wed ... Battle of Vaterloo, 1815,

19. Thu....Battle of Blenhiem, 1704.

20. Fri.....Accession of Queen Victoria, 1837,

21, Sat, ...Longest day.

Third Sunday after Trinity. Slavery declared

contrary to the laws of Fngland, 1772,

24, Tues... Midsummer Day. St.John Baptist.

25. Wed ...Sir M. C., Cameron died 1887,

28. 8at.....Coronation of Queen Victoria, 1638,

29. Sun.... Fourth Sunday after Trinity. St. Peter,

30. Mon ... Jesuits expelled from France, 1880.

Sittings

22. Sun. ..
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SUPREME COURT OF CANADA.

—

[June 14, 1888,
PARTLO v. Topb.
Trade Mar/é—Regz’stratz’an——ﬁﬁct of—Exclu-

sive righi—Property in words desiynating
quality— Rectification of registry.

P., a manufacturer of flour, registered a trade
mark, under the Trade Mark and Design Act,
1879 (42 Vict. ¢, 22), consisting of a circle
containing the words, “ Gold Leaf,” surmoun-
ted by the number 196,and with the word “flour”
and P.s name underneath, the whole surroun-

ded by the words Ingersoll Roller Mills, Ont.,
Can.”

In an action against T. for using a similar

mark, and selling flour purporting to be the
“ Gold Leaf” of P, the defendant was allow.
ed to offer evidence to show that “ Gold Leaf”»
was a description applied to flour made by a
Particular process, and was in common use by

the trade, both in Ontario and the Maritime
Provinces, prior to the registration of such
trade mark.

Section 8 of the Act provided that after reg-
istry the person registering a trade mark
* shall have the exclusive right to use the same
to designate articles manufactured by him,”
and the said evidence was objected to on the

-ground that under this section the validity of
the trade mark could not be impugned.

Held (affirming the decisions of the Divisional

_—
Court, 12 O.R.C,, 171, and of the Co.urtent‘
Appeal14 O.R.C.,444, TASCHEREAU, ] "d1vsied }
ing), that the evidence was properly admit tras
that a trade mark is not made such ‘)Y'reglsi
tion, but it is only a mark or symbol m.)‘;’des-
property can be acquired, and which W1 t
ignate the article on which 1t is placed as;cclu-
manufacture of the person claiming an Ee re-
sive right to its use, that can pl'OPerly event
gistered ; an.l that the statute does not p]i from
a person accused of infringing a trade mar ols
showing that it 5 composed of words or Y™ ¢ of
in common use, to which no exclusive 18
user can attach,

Held, also, that where the statute presc
no means, by way of departmental procé
or otherwise, for rectification in Ccas€
trade mark so improperly registered, the
may afford relief, by way of defence
action for infringement.

Held, per GWyNNE, J., that property Can:ilc
acquired in marks, etc,, known to a par
trade as designating quality merely, a7 s 10
in themselves, indicating that the goore of
which they are affixed, are the manufact? cap
stock-in-trade of 4 particular person. English
property be acquired in an ordinary agh
word, expressive of quality merely, thoa &ead
might be in a foreign word, or word of
language.

Appeal dismissed with costs.

W. Cassels, Q.C., for the appellant.

Moss, Q.C., and McCarthy, Q.Cn
respondent,

ribes
dur€
0 2
Cour®®

to 3°

ot b€

r the

3

[June 14 18

BROWN 7. LAMONTAGUE. ors

Chattel morigaye—Fraud against Cﬂ;ﬂt{:ls i”
Prior  agreement— Additional ch

mortgage—FE fFoct of. d

n
: Is #
B. sold a quantity of machinery, t0°° " 4s

0
fixtures to one P. for $3120.90. The ge“’
were in a factory owned by B., an e
be paid for by monthly payments, ex greed
over a period of forty-eight months.
to keep them insured in favor of Bv age®
give B. a hire receipt or chattel m.ortgo ses®”
security for payment.  P. was put in }:5 o
ion of the property, and received lett;c an®®
B. recomending him to certain mea and
in Montreal, and he went to Montf
purchased goods from L. among others:




. A
of

Tung 2 1899,

Twe
f g0 :‘lonths after L. sued P. for the price
$1 ’ andso burchased, amounting to about
such it ];’vlfter being served with the writ in
800 Or; .+ 8ave B. a chattel mortgage on the
Which i, 8mally purchased and other goods
LI Was alleged would have been included
Claj E}?mhase from B., had it not been
the ime st they were not in the factory at
there‘ » Put were afterwards found to be
chatt m(‘) had not given a hire receipt or
Durchase f:(tf:gg at the time of the original

“haying o
:xetuﬁm;:g Signed judgment against P.,issued
to p, Se', and caused the mortgaged goods
Mt 'zed thereunder. On the trial of an

€ader ;
Jud T Issue to try the title in said goods

. Sent . .
Otiging Was given in favor of B. for the goods

1
:; the H);os::ld to }”., but not for those added
nmonon gage. The Divisional Court held,
LT g to set aside this judgment, that the
Boog nOtWas vqnd for the inclusion of the
g\?nt n mentioned in the original agree-
I Teversed the judgment at the trial in

aVor. - ..
g"“rt o A:hls] decision was affirmed by the
Oury Peal. On appeal to the S
Held, Canada7 ) upreme

th i
Appeal wa:t' the judgment of the Court of
Appeal d'ng}"t, and should be affirmed.
o ara ISmissed with costs.
Bl Q.C., for the appellant.

for the respondent.

PoNTIAC 2. Ross.

u’tl‘;‘;’p

l .

tuy, \a z_‘”d Yo Railway Company— Deben-
% Vigy fm’d by Warden de facto—qy and
)¢ 2y 8. 19, P.Q.—Completion of line

Evz'dg
ang e of — Onus probandi on defend-

Mupje;
b a Y-llf:l C?l‘poration under the authority
ins. rer of t’h l55ueq and handed to the
& hig ebeme province of Quebec, $50,000
%m ny, 1 ures as a subsidy to a railway
sa:: v ine same to be paid over to the
Proe. conditi;hg manner and subject to the
. \\';_ncial Subrfs on which the government
ton Coc, sidy was payable under 44 and
‘a:f‘Dleted : S '.9, viz.:  “When the road was
i8fa.,.  0d in good running order to the

CQ ctiOn
Ungjy» - Of the Lieutenant-Governor-in-

1
Wy . deben
% tlee ede“tures were signed by S.M., who
Warden, and took and held possess-
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ion of the office after W.J.P. had verbally
resigned the position.

In an action brought by the railway company
to recover from the treasurer of the Province
the $50,000 debentures, after the government

bonus had been paid, and in which action the
en cause as

municipal corporation was mise
treasurer

a co-defendant, the Provincial
pleaded by demurrer only, which was over-
ruled, and the County of Pontiac pleaded
general denial, and that the debentures were
illegally signed,

Held (affirming the judgment of the Court
below), 1st. that the debentures signed by
the warden dz facto were perfectly legal.

2nd. That as the provincial treasurer had
admitted by his pleadings that the road had
been completed to the satisfaction of the
Lieut.-Governor-in-Council, the onus was on
the municipal corporation, mise en cause, to
prove that the government had not acted
in conformity with the statute. ~ STRONG, J,
dissenting.

Appeal dismissed with costs.

Langelier, Q.C.. and McDougall for appell-
ant.

Irvine, Q.C., and D. Ross for respondent.

e e

HARDY ». FILIATRAULT.

Transaction—Ares. 1918,

Demolition of dam—
Motion fo hear

1920, C.C.— Report of expert—

Jurther evidence.

In an action brought by a riparian owner,
asking for damages and the demolition of a se-
cond dam built by another riparian owner, in
contravention to the terms and conditions of an
agreement made between the parties, while
a judgment ordering the demolition of the first
dam was pending in appeal, the Superior Court
appointed a civil engineer as expert, who re-
ported that the second dam did not injnre
the plaintiff’s property- : )

The Superior Court subsequently re)ec.ted
a motion’ made by the plaintiff, asking
to examine the said expert to explain his
report, and dismissed the action with costs.
This judgment was confirmed by the Court
of Queen’s Bench for Lower Canada (Appeal
side) and on appeal to the Supreme Court of
Canada it was—

Held, per FOURNIER, G
SON, JJ.,that the provisions

wYNNE and PATTER-
f arts. 1918 and 1920,

\
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C.C.,under the title of Transactions, were appli-
cable tothe agreement made in respect tothe first
dam, and that there was sufficient evidence
in the case to dispose of the action by a judg-
ment for the plaintiff. RITCHIE, C.]., and Tas-
CHEREAU, J., dissenting,

Patterson, J., being of opinion that as the
principal ground of appeal was to have the
case sent back to the Court of first instance
for further evidence, he would agree with the
dissenting judges not to do more for the
plaintiff.

Appeal allowed with costs.

Laflamme, Q.C., for appellant.

Geoffrion, Q.C., and Beaudin for respondent,

PIGEON 2. RECORDER’S COURT.

Prohibition— By-law respecting sale of meat in
private stalls— Validity of—37 Vict. c. 51,

$. 123, sub-sec. 27 and 31 P.Q.—Intra vires
of Provincial Legislature.

The Council of the City of Montreal is
authorised by sub-sections 27 and 31 of s. 123
of 37 Vict. ¢. 51, to regulate and license the
sale in any private stall or shop in the city,
outside of the public meat markets, of any
meat, fish, vegetables, or provisions usually
sold on markets,

Held, affirming the judgments of the Court
below, that the subsections in question are
intra vires of the Provincial Legislature, and
that a by-law passed by the City Council under
the authority of the above-named sub-sections,
fixing the license to sell in a private stall at
$200, is valid.

Appeal dismissed with costs.

Geoffrion, Q.C., and Madore for appellant,
Ethier for respondent.

Davis v. KERR.

Zutor and minor— Loan to minor— A ris. 297

298, C.C.—Obligation void— Personal remedy
Jor monies wsed Jor benefit of minor— Hy-
pothecary action.

Where a loan is improperly obtained by a
tutor for his own purposes, and the lender,
through his agent, has knowledge that the
judicial authorisation to bortow has been ob.
tained without the tutor having first syb.
mitted a summary account, as required by
art. 298, C.C., and that such authorisation is

Lhe Canada 1.

- of redemption in the property, and 2

policies of the insurance company weré

e 1890
',’—//
otherwise irregular on its face, the obligatio®
given by the tutor is null and void. ming
The ratification by the minor, after T?CC? o
of age, of such obligation, is not bmd‘f“gu“_
made without knowledge of the causes o
ity, or illegality of the obligation given
the tutor. ds
If a mortgage granted by a tutor, an .
sequently ratified by a minor when of agc’arv
declared null and void, an h)’POthesub.
actiori brought by the lender against 2

Ortgage
sequent purchaser of the property m
wiil not lie,

aw Jovarnal,

Jun

b,
is

.ch

A person lending money to a tutor w:‘;ge
he proves to have been used to the advalf nal
and benefit of the minor, has a peraﬂthe
remedy against the minor, when of ageés for
amount so loaned and used.

Appeal allowed with costs.

Laflamme, Q.C., for appellant.

Hutchinson for respondent.

8.
[Oct. 9 188

0.
WYVYMAN v, IMPERIAL INSURANCE C

ol
. . 1008
fire insurance—Insurable interest—Mor ‘3

—Assignment of policy.

In 1877, T. held a policy of insurance ©
property, which he mortgaged to W. fnh
and an endorsement on the policy, whic
been annually renewed, made the 1°ss,pay
to W. In 1882 T. conveyed to W. his e

n
18819

ab
ity
fev

o
dor®
months after, at the request of W. an en

. ittin
ment was made on the policy, permitt! golicy
the premises to remain vacant. Th¢ e

1i th
was renewed each year until 1885, when ELalled

1d by
in, and replaced by new policies, that P& "

e

W. being replaced by another in the ?ag,‘ the
T. to which W. objected, and returned it we
agent, who retained it. The premium®
paid by W. up to the end of 1886. an

The insured premises were burned, wer t
special agent of the company, having P° ane¥
settle or compromise the los-, gave to Y7 cancy
policy in the name of T., having the V2 e
permit, ‘and an assignment from T. t0 n ot
dorsed thereon, and containing a Condltl(:n t8
in the old policy, namely, that all endorse e 2t
or transfers were to be authorised by theol agent
St. John, N.B,, and signed by the genera’ * g,
there.  The company having refused pay




880,
~

2 P
agai,,s:l:: was brought on the new policy
the poli em, and the ayent who first issued
Telief ;y to T. was joined as a defendant,
dugy anlinf asked against him for breach of
Ourt of Nalse representations. The Supreme
P intiﬁin ova Scot.la set aside a verdict for the
e gr()usuCh actm.n,'and ordered a new trial
anq ¢ T }:‘d thaF his interest was not insured,
0 recover' ad no 1lfls.urable interest to enable W.
Such geg on the assignment.  On appeal from
Sion t? the Supreme Court of Canada,
tloy ’(zrevers}ng the judgment of the Court
kaving a(icljﬁ Rep. 487) that the company
MOWled e pted the premiums from W. with
haye an 8¢ of the fact that T. had ceased t0
taken ‘Oyl:nterfest in the property, they must be
e Owne‘,a‘e intended to deal with W. as the
ofj Surap of the property. And the contract
Ppeal €€ was complete.
ra’lamauowed with costs.
A Q‘-C:, for the appellants.
¥, Q.C., for the respondents.

—

Fo [May 6.
?YTH 7. BANK OoF NOVA SCOTIA.
N RE BANK OF LIVERPOOL.

Ingeg
Ve,
”’ent’;jr lb'an,?_ Winding-Up Act—Appoint-
1quidators— Discretion of judge.

The 1.

Supremlé(}gdators appointed by a judge of the
Ars o 1h0u.rt of Nova Scotia to wind up the
93¢ nom; € insolvent Bank of Liverpool, were

Ca]le o nated at the meeting of the ¢reditors

qlliremen that purpose, according to the re-

c, I2g ts of the Winding-up Act, R.S.C.

. The
]lQ\lidatE:nk of Nova Scotia was one of the said
Mage, S, and by a judge’s order the local
the bank at Halifax was appointed to act for
S“p"eme n such liquidation. On appeal to the
of ¢ . Court of Canada, from the decision
l th ppo'Preme Court of Nova Scotia, affirming
‘ H, 'Imment of liquidators,
qllidato.rs' That a bank can be one of the li-
2. ThatOf a bank under the Winding-up Act.
of 4, the. Act does not require the nominees
Prege tesredltors and shareholders to be re-
Ngge av.(’n the board of liquidators, and the
'.)resem Ing, in his discretion, appointed the
D% atives of one class only to be ap-
With, such discretion should not be interfered

3. 'I‘h
e .
appointment would not be overruled

Early Notes of Canadian Cases.
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e

F‘y an appeal Court, unless it appeared that the
Judge making it was clearly wrong in his law,
or that he acted under an evident mistake as to
the facts.

Appeal dismissed with costs.

C. W, Weldon, Q.C., for the appellants.

R. L. Borden, Q.C., for the respondents.

[Dec. 14, 1889.

MARITIME BANK OF CANADA 7. THE RE-
CEIVER-GENERAL OF NEW BRUNSWICK.

Insolvent  bank— Winding-up ~Act—Assets—
Crown prevogative—Right of provincial gov-
ernment to exercise—Lien.

The Government of New Brunswick, as cre-
ditors of the insolvent Maritime Bank of Can-
ada, claimed a first lien on the assets of the
bank, as representing the Crown in the Province.

Held, reversing the judgment of the Supreme
Court of New Brunswick, GWYNNE, J., dissent-
ing that the Government was entitled to such
lien; but

Held, also, Strong and Taschereau, JJ., dis-
senting, that the lien was t0 be exercised only
after the note holders were paid, the prero-
gative being postponed to the lien of the note-
holders, by virtue of the Bank Act, R.S.C.
C. 120, 5. 79.

This case was decided by STRONG, FOUR-
NIER, TASCHEREAU, GWYNNE and PATTERSON,
JJ.

A. A. Stockton and
appellants.

Blair, Atty.-Gen.
Barker, Q.C., for the respondents.

C. A. Palmer, for the

of New Brunswick, and

[Dec. 14, 1889.

MARITIME BANK OF CANADA 7. THE QUEEN.

Prevogative of Crown—
deposited in insolvent ba
The Dominion Safety Fund Life Association,

a mutual insurance society doing business in

Canada, deposited $45,000 in the Maritime Bank

of Canada at St. John, N.B.,andsent the deposit

receipt to the Receiver-General of the Dominion,

to hold as the deposit of the Association with

the Government, as required by the Insurance
e Bank having

Act, R.S.C., c. 124. The Maritim
become insolvent, a claim was made by the
Dominion Government for this sum of $45,000
and a further sum of $15,000 held on ordinary

Insurance Co—Money
nk—Lien for.
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deposit in the bank by the Crown, to be recog-
nised as crown monies, and entitled to a first
charge upon the assets,

Held (affirming the judgment of the Supreme
Court of New Brunswick, GWYNNE, J., dissent-
ing) that the Dominion Government, as repre-
senting the Crown in Canada, was entitled to
a first lien upon the assets of the insolvent bank
in respect to the said sum of $15,000, and that
the lien was not taken away by the section of
the Bank Act, R.S.C,c. 12, 120, which gives
note holders a first lien on such assets, it not
being competent for the legislature to deprive
the Crown of its prerogative, except by express
words to that effect. See the Interpretation
Act, RS.C,, c. 1, 5. 7, s-5. 46.

Held, also (reversing the judgment of the
court below, STRONG, ]., dissenting) that the
Government could not claim such lien in re-
spect of the sum deposited by the insurance
association, it not being public money, but held
by the Crown merely as trustees for the society,

The judges deciding this case were : SIR W,
J. RitcHuig, C.J., and STRONG, TASCHEREAU,
GWYNNE, and PATTERSON, JJ.

Appeal allowed as to the sum of $45,000, and
dismissed as to the sum of $15,000,

A. A. Stockton and C. A. Palmer, for the
appellants.

Weldon, Q.C., and Barker, Q.C,, for the re-
spondents.

SUPREME COURT OF JUDICA TURE
FOR ONTARIO.

HIGH COURT OF JUSTICE,

COURT OF APPEAL,

From RosE, J.] {March s, 185q,
DANIELS . MOXON.

Mortgage—Shares—Sale — Wilful neglect o
default,

The defendant, who was mortgagee of certain
shares in a manufacturing company, offered
them for sale at auction, when one N, was
declared the purchaser. The plaintiff, who was
entitled to the shares subject to the defendant’s
claim, knew of and ratified the sale. The pur-
chaser refused upon various grounds to carry
out the sale, and no attempt was made by the

The Canada Law Journal,

June 2 1680

defendant to compel completion of the ‘fontra: t.
Subsequently the shares fell very much 11 Vaerc

Held (BurtoN, J.A., dissenting), that th e
was no duty cast upon the defendant tO tae
proceedings against the purchaser to Compt
completion, and that he was not liablé u
account for the shares at the price that wOe .
have been realized had the sale been complet t's
The plaintiff could have paid the defenda? s
claim and then have herself taken Proceedmfo
against the purchaser, and not having done
was not entitled to complain.

Judgment of Rosg, J., affirmed.

McCarthy, Q.C., and P. McPhillips ¥
appellant.

W. Cassels, Q.C., and #. R. Ball, Q-Co
the respondent.

the

for

From FERGUSsON, ] 1889

[March 5
Day . Dav.

odt-
Fraudulent conveyance—  ntent to tl'ff"af o
tors—Secret trust— FEvidence—Pleading-

o

If a defendent wishes to set up in zmswert}:e
an action to declare him a trustee of lal?d’ for
defence that the lang was conveyed to hlmding
a fraudulent purpose, he must in his ple? in-
specifically say so, and admit his own ¢
ality in joining in a criminal act.

If the plaintiff can make out his case ¥
disclosing the alleged fraud, the defendan
not be allowed to show as a reason Whyhlc
plaintiff should not recover, the fraud in W
the defendant himself participated.

Judgment of FERGUSsON, Jy reversed.

Hardy, Q.C,, for the appellant.

J- W. Bowlby for the respondent.

ithout
t wi
the

89
From STREET, J,] [Jan. 14, 18 ’

1FIC
MCARTHUR . THE NORTHERN AND PAC
JuNcTion RatLway Co., kT AL

Railways—Constitutional law — Lim ,'talf"';;i
action—R.S.C., ¢. 109, 5. 27— Timber "
— Intervals between licenses — TresP a;.
Continuing damage—R.S.0. (1887) ¢ 2%

-
The defendants, a railway company incorP"a’
ated by an Act of the Parliament of CanarO'
and subject to the provisions (among othe’ Zd“"
visions) of s, 27 of the Railway Act of Canincc
built their road through lands in the ProY wity
of Ontario, the fee of which was in the cr(l))ree
but over which the plaintifis had for




Tungg, 1840

§ .
th:ces:"'? Years held timber licenses issued by
Biviy Ot‘}':nmél Governmeflt. These licens'esy
POSSCSsio € right to cut timber and exclusive
ively | . N 1n the usual form, were dated respect-
bey, 188 5th of July, 1883, the 10th of Decem-
extey o7 and the 22nd of July, 1885, and each
App o from its date to the 3oth of the next
In, Uesy; he defendants cntered upon the limits
the On about the end of the year 1884, and
b“ildina was completed in July, 1886. In
t eri the road the defendants cut down
Sidg o " the line and also both within and out-
statute t};f Si.x rod belts mentioned in the
188, 0 timber was cut after December,
9th l:;f he plaintiffs brought this action on the
the tim CPtember, 1886, to recover damages for
be, € cut. It was admitted that as to tim-
Outside the.six rod belts they were
to i, ' Tecover, but it was contended that as
the c:r Cut on the line and within those belts
fileq th‘?n Was barred. The detendants had
hag ' plan and book of reference, but they
taken any of the statutory steps to
the interest of the plaintiffs.
thay . Per Hagarty, C.J.0.,and OSLER, J.A.,
Withip, . age to the timber on the line and
€ six rod belts was damage “sustained
N of the railway” within the meaning
ingy, v? R.S.C,, 109, and that that section was
the Ia.lr‘,"" the Dominion Parliament. That
g, ;ntlﬁs were entitled to damages for the
Queny “Upation of the limits, and as conse-
ury, ireofl to damages for all injury done
st ¢ illegal occupation; but that the
tai ad no title to the limits sufficient to
Pring; &f‘ action, either on legal or equitable
That tes, 'n the intervals between the licenses.
Crefore, the right of action was
the o r:XCept as to damages sustained during
o th:::);()f the last license, but was saYed
! Up{ Y virtue of the occupation being
Six Mo, 0 the 3oth of April, 1886, less than
_ Pg, BUS before action.
Thy the RTO.N, J.A., and MACLENNAN, J.A.
P‘.’rlia e Section was w/tra vires the Dominion
W.lth 0 tas being an unnecessary interference
:’lnc‘ upteftv and civil rights within the Pro-
nl:e "Otec:'hat even if valid would not avail for
*1 treg 'on of the defendants, as they wére
Pg, \ Passers,

sw%ti% wACLENNAN) J.A.  That even if the
*e agi.r o, Valid and applied, the plaintiffs

tled ¢ recover all the damages, the

6350
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trespass having been a continuous uninterruptefl
one, and the plaintiffs’ right of renewal of their
licenses being sufficient to enable them to
recover, notwithstanding the intervals between
them,

The Court being divided in opinion, the
judgment of STREET, J., 15 O.R, 733, was
affirmed.

W. Nesbitt and Aytoun-Finlay for the appel-
lants,

S. H. Blake, Q.C., and E. Martin, Q.C., for
the respondents.

Irving, Q.C., for the Attorney-General.

From Chy.D.] [March 4.
McDoNALD 7. MCDONALD.

Trusts and trustees— Executors—Acceptance of
office — Purchase by trustec of trust property—
Statute of Limitations.

The plaintiff and defendant were brothers, and
their father who died in the year 1846, appointed
the plaintiff and two other sons of the testator
his executors, and among other devises devised
the land in question to the defendant. The
testator had endorsed a note for the accommo-
dation of the plaintiff, and after the testators
death, the holders of this note sued the plaintiff
and the two brothets as executors, and recovered
judgment against them. The land in question
was sold under that judgment at sheriff’s sale,’
and was bought in by the plaintiff. The will
had been registered, but had not been proved.
Subsequently the plaintiff mortgaged the land
in question, and sold it subject to the mortgage.
The mortgagees afterwards sold, and the plain-
tiff again bought in the land.

Held, that the plaintiff and his brothers hav-
ing defended the action on the note as executors,
and judgment having been recovered against
them as such, must be held to have accepted the
office and want of probate was immaterial and
the sheriff’s sale was valid.

Held, also, that it being the plaintiffs duty to
Pay the note, he had not acquired title to the
land for his own benefit at the sheriff’s sale but,
became a trustee for the devisee, the defendant,
and that this trust revived when the plaintiff
bought in the land for the second time.

Held, also, that assumiug that the plaintiff
Was not a trustee for the defendant and had no
Paper title, there was not, upon the evidence,
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any possession of the land in question by the
plaintiff sufficient to confer a title under the
Statute of Limitations.

Judgment of the Chancery Division affirmed,

H. Symons for the appellant,

Moss, Q.C., for the respondent.

From Chy.D.]

[May 13.
MACDONELL 7. BLAKE,

Law  Society— Bencher—* Retired SJudge’— p,
S.0.(1877), ch. 138, sec. 4—R.5.0. (1887),
ch. 145, sec. 4.

A judge of a Superior Court of the Province
of Ontario, who, after his voluntary resignation
of his office, before he has become entitled to a
retiring allowance, has been accepted, resumes
the active practice of his profession, is a “retired
judge” within the meaning of R.S.0. (1877), ch.
138, sec. 4, and as such is an ex-officio bencher
of the Law Society of Upper Canada.

Judgement of the Chancery Division, 17 O. R.,
104, affirmed, BurToON, J.A., dissenting.

J. Reeve for the appellant,

H. Cassells for the respondent, Blake.

A. H. Marsh and Walter Read for the re-
spondents, The Law Society.
From Chy.D.]

[May 13,
LEMAY ». CANADIAN PACIFIC R.

W. Co.
Railways— Master and servani— Negligence—

Any person injured—sr Vic, ch. 29 sec. 262,
sub-sec. 3 (D).

A servant of a railway company is a “ person”
within the meaning of 51 Vic, ch. 29, sec. 262,
sub-sec. 3 (D), and as such 1s entitled to recover
damages if injured by the negligence of his em-
ployers.

Judgment of the Chancery Division, 18 O.R,,
314, affirmed.

Robinson, Q.C., and G. F. Shepley for the
appellants.

Delamere, Q.C.,and F. H. K e¢fer for the re-
spondent.
From Q.B.D.] [May 13,

BRADY 7. SADLER ET AL.
Crown Palent—Resewation—Ew’dence.

The description of the lands conveyed by a
Crown patent was “ All that parcel of land con-
taining by admeasurement sixty acres, be the

Law Journal,
——_\‘_———/

same more or less, being composed of 1ot nutme
ber nine, exclusive of the lands covered bY
waters of the S, Rjver.” two
Lot nine included, by metes and bo“nds’h it.
hundred acres, but the S. River ran throus t
At and for some time previous to the time © ‘a
issue of the patent the waters of the S. Riv®
this place were penned back by a dam. S
Held, that the words, ‘“the waters Of‘ theivef
River” did not mean the waters of the S- R
flowing in its natural channel merely, pefl
watersatthe height at which they mighthaP
to be on the day of the issue of the Patent’t a
had the effect of reserving from the gran't g
portion of the lot liable to be covered, OWiP the
the existence of the dam, by the waters oti
S. River at their natural height at any
during the ordinary changes of the season> .
Held, also, that extrinsic evidence was a 1o
sible for the purpose of showing what “inp"“
served under the description, and that not
that evidence, the land in question ha
passed under the grant. svist
Judgment of the Queen’s Bench D
16 O.R,, 49, reversed. Gfew”
E. Blake,Q.C., S. H. Blake, Q.C., and =
art for the appellants,  [.047)
Kobinson, QP.C., Moss, Q.C., and H. 0t !
for the respondents,

ony

[May 13'

of
THE CORPORATION OF THE TOWNSHY
BARTON 2. THE CorproraTiON OF T
CiTYy oF HAMILTON.

From Chy.D.]

o s
Municipal  corporations— E rtending w ger’™
through contiguous municipality— - b

107y "—R.S.0. 1887, ch. 184, sec- 497

sec. 2.
rrcd

i ..y refe
The “ territory * of the municipality " ¢

toin R.S.0. (1887), ch. 184, sec. 492, sub;ea
is the land comprised within the bou™  and
under the jurisdiction of, the muniCipahtY; of
is not limited to lands that are the proP®

the municipality,

One municipality cannot, therefores ds
sewer through lands within the bou? s
contiguous municipality, without the co? ps
the latter or without taking the statutory , the
even although the lands through Wh'°
sewer is to un have been purchase ers-
former municipality from the private own

exte?
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Ju

t ’dgmem of the Chancery Division, 18 O.R,,
Uy med, BURTON, J.A., dissenting.

aPDeH:;th -C., and MacKelcan, Q.C., for the
R s

S p

8p"nclentslalke’ Q.C., and W. Bell for the re-

HE By ‘ - [May 13.
ong ECTRIC DEsPATCH COMPANY OF
. NTO 7. THE BELL TELFPHONE
CoMPANY OF CANADA.

0; 'y,
QAct_

loy, § Telephone Company—Covenant not
AnSmit orders.

j“dgl::lsewas an appeal by the plaintiffs from the
Lo, Nt of the Chancery Division, reported
this 7 495, and came on to be heard before
g y, Ut (HacaRrTy, C.J.0., BURTON, OSLER
o My CENNAN, JJA.), on the 11th and 12th

The o 1890.

Wag isco_‘"‘t being dividedin opinion, theappeal

Pey Missed with costs.
the o, TACARTY, C.J.O., and BURTON, J.A,
b’»‘in ::a“t In question was broken, subscribers
dEfendanabled F)v the active intervention of the
to Pergg, 'S to give orders of the kind referred to

Pep NS other than the plaintiffs.

SLER and MACLENNAN, JJ.A. The
og ivt ¥as not broken, the defendants taking
Sages, ®Part in the transmission of the mes-
mu"icatut Merely allowing subscribers to com-

€ With one another in the usual manner.

0bsy,

pﬁllant;m” Q.C, and Moss, Q.C., for the ap-
ash

Satg, Q'C': and S. G. Hood for the respond-

Py,
Om —
ghy.D,] May 13
Coye UMBERLAND E1 AL 7. KEARNS.
Rang .
Jor titles—_Local improvement rates.

lmpr:vgefendant joined in a petition for local
L“te the:n nts which were carried out and a
“:\t Subj:c{tore Payable in ten annual instalments
®lan, t0 commutation was imposed upon
s“bsequ:neﬁted,including'thatofthe defendant.
. ?;iimiffs ::)lg the defem.iants sold theland to the
ot PPSuance Conveyed it to thcim by deed made
%C() veya ‘Ofthe Act respecting Short Forms
Venan 1 °€S and containing the statutory

Helg s for tigje,
l"isi(;naﬂirmi"g the judgment of the Chancery
* 18 O.R. 151, that the rate was an en-

cumbrance created in part by the action of the
defendant and that the plaintiffs were entitled
to recover damages under the covenants, the
amount recoverable being the smallest amount
necessary to discharge the encumbrance.
Hawerson for the appellant.
J. H. Ferguson, Q.C., for the respondent.

From Bovp, C.] [May 13.

IN RE DINGMAN AND HALL.

Sale af land—Contract—Time for completion
~—ZInierest.

Where in a contract for the sale and purchase
of land the parties fix the time of payment of
?he purchase money and the time from which
Interest thereon is to be computed, irrespective
of the time fixed for completion, interest must,
in the absence of actual misconduct on the part
of the vendor, be paid from the time named
notwithstanding the existence of difficulties as
to title justifying the purchaser in refusing to
complete until they are removed.

Judgment of Bovp, C., reversed.

Moss, Q.C., and Rowan, for the appellant.

S. H. Blake, Q.C., and Kilmer for the re-
spondents.

Co. Ct., Hastings.] [May 13.
BALDRICK 7. RYAN. |

Bills of sale and chattel morigages—Afidavit
of bona fides—Description of chattels—Con-
Current mortgages.

The affidavit of éona fides in a chattel mort-
gage taken to secure the mortgagee against his
endorsement of two promissory notes, which
were referred to in a recital, stated that the
mortgage “was executed in good faith and for
the express purpose of securing me the said
mortgagee therein named against /s endorse-
ment of ¢ promissory #otes for (sic) or any re-
newal of the said recited promissory notes.”

Held, that “ his endorsement ” might be read
“my endorsement, ” as this was clearly a cleri-
cal error, but that even with this correction the
clause remained vague and incomplete, and that
the affidavit was therefore fatally defective.

Held, also,(HAGARTY,C.].O.,dissenting) that
the mortgagee was entitled to fall back on a
Previous mortgage covering the same chattels,
given to secure him against his endorsement of
certain notes, of one of which one of the two
notes referred to in the later mortgage was a re-
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newal, there being evidence that when the lat-
er mortgage was taken it was not intended to
abandon the former one.

What is a sufficient description of chattels
and animals discussed.

Judgment of the County Court of Hastings
varied.

Hislop, for the appellant.

G. A. Skinner for the respondent.

Co. Ct., York.]

[May 13,
HALL ». PRITTIE.

Assignment—Egquitable assignment—Chose iy
action—Bills of Exchange.

One E. who had a contract with the defen-
dant for certain carpenters work gave to the

plaintiff an order upon the defendant in the fol.
lowing form :—

*“Please pay to H. the sum of $138.40 for
flooring supplied to your buildings on D. roaq
and charge to my account.”

Held, that this was not an equitable assign.
ment, but a bill of exchange, and that in the ab-
sence of written acceptance by her, the defen-
dant was not liable.

Judgment of the County Court of York re.
versed.

R. S. Neville for the appellant.

Fullerton for the respondent.

Co. Ct. York.] [May 13,

IN RE HERR PiaNo COMPANY, CENTRAL

BANK’S Craim.
Trusts and trustees— Breach

of trust— Follpy,.
ing trust moneys.

Three persons occupying a fiduciary Position
towards the bank, became partners’ in the fipp,
of H. & Co,, agreeing to pay for their interests
a certain sum of money in liquidation of creq;.
tors’ claims. They did pay this sum but oyt of
moneys of the Bank wrongfully appropriateq by
them. Subsequently the firm of H. & Co. was
formed into a joint-stock Company and the as-
sets of the partnership were asssigned by
the partners to the Company. The Company
soon  afterwards failed and g2 winding-up
o.rder Was made, the original assets to a con-
siderable extent coming into the Possession of
the liquidator.

Held, that the original partners Were not af-
fected with constructive notice of the means by

. the
which the incoming partners Obtame?ice
moneys brought in and that no actual n° a
them or to the Company being shown the
had no lien.

rk 1€
Judgment of the County Court of YO
versed. . . the
J. K. Kerr, Q.C.,, and R. S. Neville 0
appellants,
W. R. Meredith, Q.C., and F. 4.
the respondent.

itton

-

Queen’s Bench Duivisiof:

. 3.
A ril 2
ROSE, J.] (AP

STRETTON 2. HOLMES.

Neglixence— Mistake in compounding
—Physician— Drugyist— Costs.

medf"w

1ain’

A physician wrote a prescription for the:) im
tiff, and directed that it should be C_hargsw was
by the druggist who compounded it, ¥ rmaking
done. His fee, including the charge fo plaimif.f-
up the prescription, was paid by the ¢ p s1C
The druggist’s clerk, by mistake, P4 1o the
acid in the mixture made up Pursua:equen0°
prescription, and the plaintiff in coP .
suffered injury, . the plglﬂ.

Held, that the druggist was llab!e to a5 100
tiff for negligence, but the physician ¥ o €

Under the circumstances of the cas€ arties
were awarded to or against any of t

A. M. Taylor for the plaintiff.

Garrow, Q.C., for the defendants.

[M&Y o
STREET, J.]

GIBBONS ». MCDONALD: -

0
Bankruptcy and z'ﬂsolvenry——-lml’l’lf"”t d:;'ie o
Mortgage to creditor— Preference™ 124 2
knowledge of insolvency—R.S- On & $ to
A farmer mortgaged his farm f(});m to th
secure a debt of $571.50, due bY dvanc®
mortgagee, and the sum of $28.50, 2 e ke’
the time the mortgage was made. e V#

t
the time he made the mo"tgagedt?:at h wii
unable to pay his debts in full, an ver his Otl:he
giving the mortgagee a preference (v)vas that of
creditors. The practical effect st

et .
mortgagee was paid in full, and thatz mortﬂ;e
the creditors received nothing. e (ime '
gee, however, was not aware att Aot was
took the mortgage that the mor g
insolvent circumstances.
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follne :

thag th , rg]ol(’wmg Joknson v. Hope, 17 A.R., 10,
tgage was not void against credi-

in lien of dower.
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e

her will August 28th, in which s
take a distributive share of her husband’

he elected to

s estate

e con-

Garro;r $.2 of R.S.0., c. 124.
» Q.C, for plaintiff.

‘M“yéee ?memﬂ for defendant, McDonald.
S Or defendant, Heffernan.

R
R EET’ J.]

Osg [May 1.

v, T
icige OWNSHIP OF WEST WAWANOSH.
f“ﬁing o corporations— By-law authosizing
Ille.ea o fmvel without specifying lands—
\]"flmclp RSO’ €. 184, 5. 550,5-5. 8, 5. 338
Vs N without quashing by-law.

of * 350, s.

for:v Y to » 8-S, 8, of R.S.0., c. 184, the council
i rchj
y O o

:;slep is authorized to pass by-laws
ther mand?akmg such t‘imber, gravel,
]\lg}, Y for keatgrlal or materials as may be
W Withi eping in repair any road or
Held, that 'n the municipality.
* Councyy r;};e meaning of'this section is that
&Om so, eXerci);’ as necessity arises for their
Particlﬂe the right to take gravel, etc.,
tho, rst declaar parcel or parcels of land,
at:l'l deue lzed the necessity to exist, and
forg Mal s ¢, b ribed the land from which the
sﬁctia by. aw p: take.n by a by-law, and there-
Pathon' Which rPOrtl.ng to be passed under this
At masters angmhonzed and empowered the
Pali? to enter o other employees of the corpor-
oy When ne(l:)On any land within the munici-
sfar:l: s, gardenESsary to do so, save and except
Wy for ang :, and pleasure-grounds, and
Won j, Face a.llce any timher, gravel, etc.,
on itsl legal, bec'ause it purported
e Powers ® officers wider and more ex-
s L, a1 an the statute authorized.
38 of RS Notwithstanding the provisions of
!“nttiq \ Withol;; Cu I§4, that the plaintiff was
ing o hto restraiq ashing the by-law, to an in-
By‘]aw S orce thenr;h;: defendant§ from proceed-
Car ye“terin ghts tbf:y claimed under this
< C g upon his lands.
 Camey. for plaintiff,
97 for defendants.

Op
w1
b .
W,
i RE INcoLsBy.

ey - ¥ecuyy,
) ol n—Construction— Election un-

ets ¢
Wie | . ton of Estates Act
\fa die.d di ,

ed ;
ugu;ltltestate June 15, 1889. His
‘ 31st following, having made

[April 29.

Held, that although the will must b
strued to speak as if executed immediately be-
fore the death in regard tothe real and personal

estate comprised therein, it took effect and
became operative immediately after its execu-
and

tion in regard to the declaration of election,
that such declaration was a good declaration
under sec. 4 (sub-sec. 2) of the Devolution of
Estates Act.
MeKechnie for the executor of the widow.
J. Hoskin, Q.C., for the infants.

Practice.
Garr, C.J.] [May 10,
ATTORNEV-GENERAL 2. /ETNA INSURANCE
COMPANY.

Interest— Five insurance — Reference — Powers

of referee.
es, &

In an action upon fire insurance polici
and

referee was directed to inquire, ascertain,
report the amount of the loss.
Held, having regard to the
ss. 87 and 103 of R.S.0,, €. 44 th
had authority to allow interest on the am-
ount of the loss, as ascertained by him.
Irving, Q.C., for plaintiff
W. B. Raymond for defendants.

RS

provisions of
at the referee

RoOSE, J.] [May 20.

Hupson Bay Co. 7. HAMILTON.

Appearance— Notice of, where entered late—
Judgment for defanit-"-Rule 281.

ned under Rule 281 for

Judgment may be sig
where an appearance

default of appearance,
has been entered after the time limited, if no
tice has not been given as required by the Rule
and the knowledge of the fact that an appear
ance has been entered, does not constitute such
notice as the Rule requires.

Swmith v. Dobbin, 3 Ex. D. 338, followed.

Lanark and Drummond Plank Road Co. V.

Bothwell, 2, U.C.L.J.O.S. 229, not followed.

A. C. Galt for the plaintiffe.
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EXAMINATIONS BEFORE EASTER
TERM : 18go.

FIRST YEAR.

Contracts.

I. In what different

ways may an offer
lapse ?

2. What is the effect of a promise to keep an
offer open for acceptance for a certain time ?
Why ?

3. In what different ways may a contract ori-
ginate ?

4. How farcan a party be held responsible
for the consequences of false representation not
made to the person who is injured by it ? -
plain.

5. Under what circumstances may a party
recover money or goods which he has paid or
delivered under an illegal contract?

6. What exceptions are there to the rule that
past considerations will not support a promise ?

7. In what cases is a request required to pre-
cede a promise, and when will the request be
implied ?

8. What is the difference in legal effect be-
tween mistake of intention and mistake of ex-
pression ? Illustrate by example.

Broom’s Common Law.

1. Explain fully the term Common Law,

2. Mention the rules for the construction of
Statutes.

3. What is meant by the Law Merchant »

4. Explain the meaning of injuria and dam -
num.

5. Give an example of

Damnum absque injuria, damnum et in-
Turia, injuria sine damno.

6. When can an individual maintain an action
for a public nuisance ? Example.

7. What is law as to merger of the tort in the
felony where the same act is both the one and
the other?

8. What is the law as to the immunity of Jus-
tices from actions at law ?  State the Statutory
provisions.

9- What is the law as to the liability of (1) an
Infant (2) a Lunatic (3) a Married Woman for
torts committed by them respectively ?

June 2! 1

. e 0
10. When will the intervening neghge"]’:ﬁ
a third party not prevent a plaintiff rece
for the negligence of the defendant? for 3°
1. What is the liability of a maSter]i enc
injury to his servant caused by the n€gl8
of a fellow servant ? wepy Of 8
12. What is the law as to the ‘iabmtx):other
person who does a bodily damage tod
without any fault on his part?

Real Property.

I. Distinguish between a “gen ,
special occupant. diffe”

2. Define an estate tail. How f“any 1arg°"
ent kinds may there be? Which is theat stat
an estate tail or an estate for life? it s’
ute, if any, was there passed dealing 15t and
tates tail during the reign of Edward
what was its purport ? cu

3. Define dower and estate by the ui
having reference to both legal and €4
estates, . 4

4. A grant is made of certain lands t© heirs‘
B.(who are husband wife) and thei’ at ¥
what estate do they each take, and ;:e 1and5?
their several rights as to disposing oft ; .3"d
What difference, if any, would there be
B. were strangers to each other?

5. Prior to the reign of Henry
power had an owner of an estate in f6€
to dispose of the same by will? What®
provisions were there made in referenc® .
during that reign ? ) t remd!®

6. Distinguish between a continge?
derand an executory devise. t0 coﬂvd

7. A.the owner of Blackacre wishes 7 = om’
the same to himself, and B. as tenants .
mon ; can he doso? Reasons. eal est?!

8. A. makes a will devising all his riol‘ 0 hl;
to B., subsequent to his will and pl;vrlshi .o?
death, he purchases a farm in the t© the wil
York. Will B. take this farm unde’ in
Reasons for your answer. en ed ! 3

9. A. by will leaves $5,000 to be exF(’)o ? B
masses for his soul. Is the bequest &
plain fully,

dé
eral ” a,n

rtes
1abl®

hat
1, v
A'A¢ u mplc

tatut®

there!?

_ Equity. ra pal ez
1. Sketch briefly the origin and B om i
largement of Equity Jurisprudence
ception down to the present day. maxt
2. Explain and exemplif){ th_f)r est e
“Equality is Equity,” and * Qui P"!
pore potion est jure.”
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3 Ty, .
Wy, ace briefly the origin and rise of trusts.

VIII "as the object of the Statute of 27 Henry

e Jec . !

defeat’edn?d how, if in any way, was its object
4.

ofFr\mmt.a"e the enactments of the Statute

SStatg ; $In respect of trusts conéerning real

5 It;
. 1 .
hig trUSts 52 that a trustee cannot delegate

I Is th i is ?
S0, What > €re any exception to this rule?

m IX};M 'S a constructive trust ? Give an ex-
One,
spec'ﬁchat tules govern in respect of general,
i, 2 3d  demonstrative legacies respec-
there’isw €N after payment of testator’s debts
o a tha deficiency of assets for the payment
8 o legacies »

li‘)n, ane:ne the cquitable doctrine of satisfac-
Vhey, . State the general rules which govern
Qlegacyq“eStion is raised as to whether or no
.S @ satisfaction or a debt.

the o, - "€ @ short note on the law respecting

hfo
Con ract:‘-‘ﬂr‘ent by specific performance of (1)
f"'th for the sale of land ; (2) contracts

req“isits:le of personal chattels, and state the
thay esao 4 contract for the sale of land so
10, .. M€ shall be binding.
o Puyg 3te the law as to the right of a solicitor
Fthg ?se. from his client during the pendency
“ationship between them.

I Contracts— Honors.

Q°‘lsi§:pa]§m the difference between executed
q 2 it}:’on and past consideration.
™t o a "®gard to a promise to answer for the
“‘}de:t en'Jther, does it make any difference
iy is 1 Statute of Frauds whether the pro-
3 If, ade to the debtor or creditor ? Why?
. agrfjement not to be performed with-
;n‘ito it pr°"fd_65 that either party may put an
Oty the S:’atg“"ng a month’s notice, how far
ﬁ:; Wha i:ttehm Frauds apply? Why?
¢ beiy : e effect of a letter of accep-
& lost and never reaching its destin-
: dthe letter were one of revocation,
N Sketep, 1, 058 affect the parties? Why
tin riefly the history of the deveiop-

ngli . )
Ctor, 81Sh law of the action for enforcing
Contracys,

4 n:or Wishes his creditor to accept a
L, than is due him in full of his claim,
" 8yp, . 1OF agrees thereto in writing. How
38reement binding ? Why?

7. What is the difference between the legal
status of the contract of wager in England and
in Ontario? Explain.

8. In the case of negotiable instruments for
money payable under a contract, what differ-
ence does it make whether the contract be
made illegal by statute, or made void by stat-
ute?

9. What is the test by which it is decided
whether a party can enforce a contract grow-
ing out of or connected with an illegal transac-
tion ?

fo. Can a plaintiff who has given no value
for a note, recover on it against a maker who
has recejved no value ? If so, when ?

Common Law—Honors.

L. Explain what is meant by contributory
neglizence.

2. When can a man by ratifying a tort com-
mitted by another take the benefit of such
tort ? .

3. What difference is there between a man’s
right to use force to turn out a trespasser who
has entered peaceably, and his right to use force
to prevent a forcible entry?

4. What is the effect of Lord Campbell’s
Act?

5. Where an action is brought against two
joint wrong-doers, and one has caused a much
greater portion of the damage than the other,
how much can the plaintiff recover from each ?
Why? -

6. What different kinds of malice are there,
and what is the difference between them ?

7. When is a principal liable for a false rep-
resentation by his agent?

8. Explain estoppee and distinguish the
kinds of estoppee.

9. Illustrate by example the difference be-
tween trespass ab initio, and trespass by rela-
tion when the thing done was lawful at the
time,

1o. Into what three great classes are Bail-
ments divided, and what degree of care is re-
quired in each of the three classes ?

Real Property— Honors.

L. What, if any, statutory provision is there
with regard to the release from a rent charge of
part of the lands charged therewith? If there
be such legislation, why was it enacted?
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2. Is it necessary for a defendant who is re-
lying on the ground of being a purchaser for
value without notice to prove payment of the
purchase money? If so, why? 'If not, why
not ?

3. Give an example of a tenancy in tail after
possibility of issue extinct, with reasons.

4. Explain briefly how conveyance by way of
lease and release became at one time so preva-
lent as it was.

5. A. leases property to B., who sub-leases to
C.; the rent falls in arrears. Can A. sue C. for
the same? Reasons.

6. Distinguish between the effect of (@)agift to
the first son of A. (a living person), who shall
attain the age of twenty-four years; and () a
giftto the first son of B. (also a living person),
who shall attain the age of twenty-one years.
Reasons for your answer.

7. What statutory provision is there as to the
right of a mortgagee to set up the defence of
purchase for value without notice ?

8. What is the effect of a lease from A. to B.,
reserving rent to C., a stranger ? Explain,

9. “A.” a legatee under a will, is one of the
witnesses to a will. What effect has this on the
will?  “ B.” a creditor of the testator, witnesses
the execution of the will, which contains a ch
for the payment of debts.
from the first-mentioned case,
distinction.

To. Can a man covenant to stand seized to

the use of his son-in-law ? [fso, why? If not,
why not?

arge
Distinguish this
if there be any

Equity— Honors.

1. Define and illustrate the equitable doctrine
of consolidation, giving an example ; distinguish
consolidation from taking, and give an example
of the latter.

2. Define constructive fr
illustration.

3. Under what circumstances will a Court of
Equity grant relief in cases of non-execution of
a power?

4. State what are, and what are not, sufficient
acts of part performance of a parol contract for
the sale of lands in order to take the same out
of the statute.

5. Under what class of contracts is silence on
the part of one of the contracting parties deemed
tantamount to actual affirmation ?

6. A.and B.enter into a commercial partner-
ship for a period of five years ; the time expires
and they still continue trading as partners.
What relationship exists between them ?

7. What is the test question as to whether an
author, in writing a book, has been guilty of in-

fringement of the copyright in another authors
work ?

8. Write a short note as to the|
contracts in restraint of marriage,
In restraint of trade.
are they classed.

aud, and give an

aw regulating
and contracts
Under what head of equity
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9. Explain what is meant by mar$
assets.

licd
. app
10. What distinction is there as to d:: fw,e“i‘;
tion of the doctrine of resulting trl}ls when it
cases where conversion partially fal 3 d by

- cte
directed by will, and when it is dir®
deed?
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LAW SCHOOL—HILARY TERM:

ess?
This notice is designed to afford ni:rt‘clqd
information to Students-at-Law an esuCh.’l,
Clerks, and those intending to becom exam’nad
regard to their course of study andm eﬂdgc
tions. They are, however, also reCOewi ¢
to read carefully in connection herinto -
Rules of the Law Society which Cf:lmet 1889 e
June 25th, 1889, and September 215 " obtalf,
spectively, copies of which may be from *
from the Secretary of the Society, Of 5
Principal of the Law School.  ted Clerké
Those Students-at-Law and_ Article tte"ddl:e
who, under the Rules, are required to a‘s {.t :
Law School during all the three terf[‘ni atio”
School Course, will pass all their ex2 .
in the School, and are governed by M s
Curriculum only. Those who arel will P2
exempt from attendance in the Scho© ting
all their examinations under the ex}sai 0
riculum of The Law Snciety Examlnto at oy
heretofore. Those who are requ're erm® of
the School during one term or two t uc
will pass the School Examination for &
or terms, and their other Examination mind
inations at tne usual Law Society Exa .
under the existing Curriculum. oc

S
Provision will be made for Lawiculul“t:
Examinations under the existing C.UYI:S who %5
formerly for those students and cler ganc®
wholly or partially exempt from ..tt€
the Law School. . OO0
CurricuLuM oF THE Law 5C
Principal, W. A, REEVE,URQ' ’
i. 1. ARMOUR. !
Lecturess, k L)l /;‘/[ARS“' LL)'BLL'B'
. o JR. E. KINGSFORD» 7
Examiners,] 1} TON.  cociet)
LP. H. DRAYTON. | gociel]
The School is established by the ] l’“

of e
of Upper Canada, under the PTOV'SlOS[;it of P
passed by the Society with the as
Visitors,

Its purpose is to promote legal € a
affording instruction in law and 1€g
to all Students entering the Law

he course in the School is 2
course. The term commences 0P
Monday in September and closes om ¢, of
Monday in May ; with a vacation ¢ ndin8
on the Saturday before Christmas ai
the Saturday after New Years Day o

Students ‘before entering the B¢ e g
have been admitted upon the books ed Cle
Society as Students-at-Law or Arti€

. g by
n
at10’ {5
dulcsub’ec

halling of




Mone, 0,

he ¢
are ::%Zrequhed to procure such admission
n“mbers ed for by *he rules of the Society,
The 81}2,6 to 141 inclusive.
nt*actq?()l term, if duly attended by a
of the aw or Articled Clerk is allowed as
Chamber term of attendance in a Barrister’s
N By th: Or service under articles.
tudep " Rules passed in September, 1889,
;}}utled at-Law and Articled Clerks whe are
st oy O Present themselves either tor their
Bny Term, §C0nd Intermediate Examination in
Ndance efore Michaelmas Term, 189o, if in
) andOFfupder service in Toronto are re-
a ere hl I attendance or under service
ftend 1., 02k in Toronto, are permitted, to
b e,(amfn Term of the School for 1889-go, and
c taélon at the close thereof, if passed
in ieuu t_ents' or Clerks shall be allowed to
L inatioo their First or Second Intermediate
Iéiw Sc 001115 as the case may be. At the first
290, four Examination to” be held in May,
OF ¢ €en Scholarships in all will be offered

artj -
cles elsewhere than in Toronto, and

a:dn'ntled prior to Hilary Term, 1889.
&raduates who on the 25th day of June,
N ?tntered upon the second year of their
en3. A nOUdents-at-Law or Articled Clerks.
tere u N-graduates who at that date had
tUdEnts_gon the fourth year of their course as
a1 regatLaw or Articled Clerks.
Ot:'tlc[ed « to all other Students-at-Law and
mol_erks, attendance at the School for
€ Ry ee terms is compulsory as provided
a0y Studs numbers 155 to 166 inclusive.
teng ent-at-Taw or Articled Clerk may

€

{
Om
E‘amin;ﬁ?“‘@“’ seven for those who pass such
; xﬁ‘"'linat?n In lieu of their First Intermediate
t!l lieg tol:],'anq seven for those who pass it
s‘.On, vig. eir Second Intermediate Examina-
Sty gt One of one hundred dollars, one o.
the ¢, 'S, and five of tforty dollars for each
' Un]esSO Classes of students.
IE‘lesj,_ls :equlred to attend the school by the
aaw an eferred to, the following Students-at-
ttendan rticled Clerks are exempt from
a Loap Ce at the School :
utterxdn itudents-a.t-Law and Articled Clerks
Ndey Na Barrister's chambers or serving
2 ‘Xer
180, 1l
89, hy
Se

\ Eggisq){}::én;eg‘the School upon paymert of
pffore yeiitudent-at-Law and Articled Clerk
‘,eteS t tg an)()\yeq to attend the School, must
beary of th el rincipal a certificate of the Sec-
Sget-l v e La\y Society shewing that he has
fo ity admitted upon the books of the
O the 2 A0d that he has paid tl scribed f
tern, paid the prescribed tee
FIRST YEAR.
_ Contracts.
Smith on Contracts.
W Anson on Contracts.
llliam Real Property.
B §$ on Real Property, Leith’s edition.
‘I(room’s C Common Law.
erp ommon Law,

tudent’s Blackstone, books 1 and 3
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Equity.
Snell’s Principles of Equity.
Statute Law.

Such Acts and parts of Acts relating to each
of the above subjects as shall be prescribed by
the Principal.

In this year there will be two lectures each
day except Saturday, from 3 to 5 in the after-
noon. On every alternate Friday there will be
no lecture, but instead thereof a Moot Court
will be held.

The number of lectures on each of the four
subjects of this year will be one-fourth of the
whole number of lectures.

The first series of lectures will be on Con-
tracts, and will be delivered by the Principal.

The second series will be on Real Property,
and will be delivered by a Lecturer.

The third series will be on Common Law,
and will be delivered by the Principal.

The fourth series will be on Equity, and will
be delivered by a Lecturer.

SECOND YEAR.
Criminal Law.
Kerr’s Student’s Blackstone, Book 4.
Harris’s Principles of Criminal Law.
Real Property.
Kerr's Student’s Blackstone, Book 2.
Leith & Smith’s Blackstone.
Deane’s Principles of Conveyancing.
Personal Property.
Williams on Personal Property.
Contracts and Torts.
Leake on Contracts.
Bigelow on Torts—English Edition.
Equity.
H. A. Smith’s Principles of Equity.
Fuvidence.
Powell on Evidence.

Canadian Constitutional History and Law.

Bourinot’s Manual of the Constitutional His-
tory of Canada. O’Sullivan’s Government in
Canada.

Practice and Procedure.
. Statutes, Rules, and Orders relating to the
jurisdiction, pleading, practice, and procedure
of the Courts.
Statute Lazw.

Such Acts and parts of Acts relating to the
above subjects as shall be prescribed by the
Principal.

In this year there will be two lectures on each
Monday, Tuesday, Wednesday, and Thursday
from 10.30 to 11.30 in the forenoon, and from
2 to 3 in the afternoon respectively and on each
Friday there will be a Moot Court from 2 to 4
in the afternoon.

The lectures on Criminal Law, Contracts,
Torts, Personal Property, and Canadian Con-
stitutional History and Law will embrace one-
half of the total number of lectures and will be
delivered by the Principal.

The lectures on Real Property and Practice
and Procedure will embrace one-fourth of the
total number of lectures and will be delivered
by a lecturer.
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The lectures on Equity and Evidence will
embrace one-fourth of the total number of lec-
tures and will be delivered by a lecturer.

THIRD YEAR.

[ ]
Contracts.
Leake on Contracts.
Real Property.
Dart on Vendors and Purchasers.
Hawkins on Wills.
Armour on Titles.

Criminal Law.
Harris’s Principles of Criminal Law.
Criminal Statutes of Canada.
Equity.
Lewin on Trusts.
Torts.

Pollock on Torts. )
Pmith on Negligence, 2nd edition.
FEvidence.

Best on Evidence.

Commercial Law.
Benjamin on Sales.
Smith’s Mercantile Law.
Chalmers on Bills.

Private International Iaw.
Westtake’s Private International Law.
Construction and Operation of Statutes.

Hardcastle’s Construction and EftectofStatu-
tory Law.

Canadian Constitutional Iaw.
British North AmericaAct and casesthereunder.
Practice and Procedure.

Statutes, Rules, and Orders relating to the
jurisdiction, pleading, practice, and procedure
of the Courts.

Statute Law.
parts of Acts relating to each
ects as shall be prescribed by

Such Acts and
of the above subj
the Principal.

In this year there will be two lectures on each

Monday, Tuesday, Wednesday, and Thursday,
from 11.30 a.m. to 12.30 p-m., and from 4 p.m.
to § p.m., respectively. On each Friday there
will be a Moot Court from 4 pm. to 6 p.m.

The lectures in this year on Contracts,
Criminal Law, Torts, Private International
Law, Canadian Constitutional Law, and the
construction and operation of the Statutes, will
embrace one-half of the total number of lectures,
and will be delivered by the Principal.

The lectures on Real Property, and Practice
and Procedure will embrace one-fourth of the
total number of lectures, and will be delivered
bv a lecturer. -

The lecturers on Equit
and Evidence, will emb
total number of lectures
by a lecturer.

y, Commercial ‘Law,
race one-fourth of the
» and will be delivered

GENERAL PROVISIONS,

The term lecture where used alone is in-
tended to inc]udq discussions, recitations by,
and oral examinations of, stadents from day to

rom”
day, which exercises are designed t0 1:]e P .
nent features of the mode of instructio luded n
The statutes prescribed will be in¢ subject?
and dealt with by the lectures on those
which they affect respectively. :1ed OVEr be
The Moot Courts will be preside series ©
the Principal or the Lecturer whose the yea!
lectures is in progress at the time iP 0
for which the Moot Court is held. incipal
be argued will be stated by the Pll be U 03
Lecturer who is to preside, and sha ress ar
the subject of his lectures then in P"Oge it be
two students on each side of thef \(\:ri?c
appointed by him to argue it, 0 e
will be givenyat least onei’week before ;h il b
ment. The decision of the Chairma i
pronounced at the next Moot Court: oy i
At each lecture and Moot Court t ts
be called and the attendance of Student ill
of which a record will be faithfully k~ep<i'pa1 w
At the close of each term the Prmtitte thg
certify to the Legal Education Cmﬂ“r b thf
names of those students who 3ppeﬁectufes g
record to have duly attended the a
that term.  No student will be Cert]ﬁes he
ing duly attended the lectures unles gree” ¢
attended at least five-sixths of the ?gﬁ(tbs 03
number of lectures, and at leaSt,fouuring th
the number of lectures of each series ny stud of
term, and pertaining to his year. If an'um er re
who has failed to attend the required ch a‘luhe
lectures satisfies the Principal that st ausé the
has been due to illness or other good upo? ol
Principal will make a special report ‘tte;,

! m .d
matter to the Legal Education he WO
For the purpose of this provision ut Moo
“lectures” shall be taken to mey
Courts,

el 200

Examinations will be held immgdlgstzlzd te;:
the close of the term upon the subject> o th
books embraced in the Curriculum e
term. in the V5

Examinations will also take place I—?\ tlgeptel,gt
cummencing with the first Monday (11 o Presy
ber for students who were not entitlec n in
themselves for the earlier examma“? failed
having presented themselves thereab 5
whole or in part, the Couriﬂ

Students are required to complete st t ’-m;
and pass the examination in the ﬁrfore X
which they are required to attend be the 9
permitted to enter upon the course © ired
term, . ons requl o
Upon passing all the examma“ont— v ire
of him in the School, a Sludemi,ae l’equltir
Articled Clerk having observed tr respecof
ments of the Society’s Rules in othehe & ny
becomes entitled to be called to tl out *
admitted to practise as a Solicitor ¥ thé
further examination. Term of nce

The fee for attendance for each ?n dva
Cougsesis the sum of $1o, payable :ieitll"r
to the Secretary. i €

Further info¥mation can be Optail;:’yvhof
personally or by mail from the PrinClPi io.
office is at Osgoode Hall, Toronto,




