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DIVISION COURTS.

OFFICERS AND SUITORS.

CLERKs.—4 A Clerk? writes to us as follows:

where there are several in a case, it gives much additional
trouble, as { take a reccipt when paying each: and it happens
sometimes that the lplain:iﬂ gives me no information about his
witnesses, so that I cannot put_their fees in the costs, and
then when they cometo get their pay, and find none for them,
it is nothing but grumble, grumble. How had I bestact?
anu say, can I make any deduction for my trouble in opening
un account with each witness 7%

The writer of the above, and many other Division
Court Clerks, as we have reason to believe, have
entirely mistaken the scope of their duties respect-
ing witness fees. All the trouble ¢ A Clerk” so
pathetically refers to will be saved by an adherence
to the prescribed practice.

In the first place, the Clerk has officially nothing
whatever to do with the payment of the witnesses
in the cause. The party on whose behalf they are
summoned, pays them, and the expenses of wit-
nesses are taxed and allowed as disbursements in
the cause, and form part of the costs belonging to
the plaintiff or successful party, and are payable,
when collected, only to him. It is not unusual,
we belicve, for such party to authorise the Clerk to
pay his witnesses due bills they hold for their fees,
but if the Clerk undertakes to do so, it is a purely
voluntary act on his part, and the practice is very
objectionable.

The only safe course for the Clerk is to adhere
strictly to the 48th Rule, which requires him,
before allowing disburscments lo witnesses, to salisfy
himself that the witnesses altended, and that the claim
Jor fee is just. In other words he must be satisfied
that the witnesses have been paid : at pages 61 and
81, Volume I. of this Journal, the mode of 1axation
is fully entered upon, and forms given for aflidavits
of disbmisements. A witness may refuse to atiend,
unless his expenses are tendered to him when
served with the summons, or he may in Court
refuse to be sworn until his exnenses are paid : if
he allows both occasions to slip without obtaining
payment, he must look for paymient to the party
who caused him to be summoned, and not to the
Clerk : and if that party will not pay him, he may
sue him for the amount, unless he chooses to take
it out in ¢ grumbling.”

T. B. asks if ¢“a party may, under Rule 14, be
described by a nickname “ Yellow Jim,”

We think he may, provided the plaintiff is unac-
quainted with his surname, and on enquirty is not
able to lcam it: and provided also, that « Yellow
Jim” is the name by which he is generally known.
The plalinliﬂ' might otherwise be in danger of losing

- necessity and not in derision,
«1am greatly troubled about the payment of witnesses;} y

his debt. At the same time it should be made
quite clear to the judge, by proof, that the individual
went by the “nickname” in question; that the
plaintift’ had used due diligence to discover his
proper name, and that ¢ Yellow Jim” was used of
An abuse of the
privilege given by the 14th Rule would, no doubt,
induce the Judge to deprive the plaintift of costs.

T. L. is informed that we have yet some copies
of Volume I. of this Journal, with Index, at 30s.,
bound. )

It may be sent by mail, free of postage.

Bamirrs.—T. B. asks the consequence of omit-
ting to endorse the ¢ amount of mileage,” on war-
rant of commitment at the time he delivers it with
the prisoner to the gaoler, and if he can afien.ards
endorse the ¢ travel.”

If the prisoner has been discharged by payment
of the debt and costs the Bailift loses the mileage ;
but if at any before the discharge the amount of
mileage be endorsed, it is demandable with the
debt and costs, before the party can obtain his
release by payment.

SUITORS.

Goods bargained and sold.—In transactions relat-
ing to the sale of goods, it sometimes happens that
there is no actual delivery of the goods. In order
to support an action for goods bargained and sold
the plaintiff must prove such a contract of sale as
was sufficient in law to vest in tlie defendant the
property in the goods, and confer on him a right 10
maintain an action for them cven against the plain-
tff himself upon tendering the specific price agreed
on. If the sale be within the meaning of the 17th
scction of what is called the Statate of Frauds and
of the price of £10 sterling or upwards the requi-
sites of that statute must be proved.

The substance of the 17th section is shorly as
follows:—No contract for the sale of any goods,
wares, or merchandize, for the price of £10 sterling,
shall be allowed to be good, except the buyer shail
accept part of the goods so sold and actualily receive
the same, or give something in carnest 1o bind the
bargain, or in part payment, or some notc or memo-
randum in writing of the said bargain be made and
signed by the parties to be churged with such con-
tract or their agents thereto lawiully authorized.

As we are speaking of goods bargained and sold
it is nct here necessary to notice what is a sufficient
accepieuce and receipt to satisfly the statute. But
as the scction alluded to is one of importance, and
parties arc constantly getting into difiiculties by
failing to observe its requirements, we will consider
in detail—T%¢ price—Earnest or part peyment—
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Note or memorandum in writing of the bargain—
The making and signing by parties—Signature by
agents.

QOf the price of £10 sterling :

The £10 sterling is equivalent to £12 10s. cur-
rency ; if the price of the goods is under that sum,
the statute does not apply. If several articles be
bought at a shop at the same time, but at differem
prices, each article being under £10, but amounting
altogether to say £70, it would be held to be one
contract, and within the meaning of the statute.

{T0 BE CONTINUED.)

——

MANUAL, ON THE OFFICE AND DUTIES OF
BAILIFFS IN THE DIVISION COURTS.

(For the Law Journal.—By V.)
CONTINUED FROM PacGE 183, Vou. I

Levying Exccution on the Goods of the Defendant.

(CONTINUED,)

If the goods, intended to he seized, be all on the
same premises, seizing part in the name of the
whole will be a good seizure of the whole. The
Bailift can afterwards in making the inventory, if
the property on the premises be more than cnough
to cover the execution, seleet such goods as will
be sufficient to satisfy the debt and costs, including
his own fees.

What has been said so far respeeting a seizure,
supposcs the defendant is a consenting party, or at
least not actively opposing the Bailiff in levying
exccution. But this will not always be the casc;
on the contrary, oflicers 100 often meet with great
difficulty and annoyance in the performance of this
most unpleasant duty. The ordinary methods re-
sorted to are by scereting or removing the goods, or
by defendant’s keeping the house door locked or
fastened. An actual assanlt to prevent an officer
from exccuting his duty, as well as the rescue of
goods seized will hereaiter be noticed. Nothing
need be said respecting the removal or conceal-
ment of goods, except that the Bailiff is bound to
use his utmost cffort 1o find them out. Barring the
outer doors against an officer needs some brief
remarks by way of information and caution.

If the Bailiff finds that the outer doeors of the
defendant’s house are fastened, so as toprevent his
entering the house to scize the defendant’s goods,
he should get assistance and watch quietly for a
reasonable time 1ill the deors are apened, when he

can make good a legal entrance, for the outer doors
of the defendant’s dwelling-house cannot be broken
open, and the obstacle can only be overcome by a
litle patience, menagement and vigilance on the
part of the Bailiff.[1]

As in the case of a Sherifl' the Bailiff may enter
the house of the defendant, when the outer door
is open, to scize the defendant’s goods, and this
though there be no goods there, if there is rea-
sonable ground for suspecting that they ave there.
On an exccution against the goods of an intestate
in the hands of the administratrix and her husband,
the Bailiff may enter the house of the husband to
search for the goods of the intestate, though none
be found therein.

It scems that goods may be taken through the win-
dow of a house ifopen.  But the Bailiff cannot legrally
break open any doors or windows of a defendant’s
dwelling under order to exceute a Fieri Facias.
Yet if he succeeds in getting an entrance into
the house, he may break open any inner door or
the door of a closet or cupboard, or the Jock of a
burean, chest, desk, drawer, &c.; bat it will be his
duty first to ask the parties in the house to open
them, and if they refuse, he may then use foree to
accomplish kLis objeet, doing as little damage as
possible. The Bailiff should in all cases take that
course which involves the least force or violence.

The proteciicn extends only to the partics’ dwell-
ing-house, or buildings actually attached to it—
therefore if necessary the outer door of a bam,
stable, or outhouse, may be broken open even with-
out a previous demand and refusal of admittance ;
though, as before mentioned, no ncedless violence
should be resorted to, and the key should always
be demanded Lefore breaking the lock; further,
if the defendant’s goods have been removed to the
house of a third party for the purpose of prevent-
ing the execution, afler demand and rcfusal, the

{1} Monagement and Vigilance.—~\We take the liberty ol inccriing a novel and
sipewhat ngenvus mmle re2onod to by a Bailil of one of 1he Euglish County
Courta; we give stas related by R, Shaw, Begoa Cletk of the Coust, Tt was
ctfected by dresing an ascisinnt in fenale attire @ the wonldebe o'd 1oman
pracsed by the detendant’ nbode 3t tue very woment hit good wile's curiosity
sund inpEticnes could i longer retain hee  privoner. ‘The dd wemon continucd
Aer witlk some Tuputeed yacds bevoid the defvandant™ hinse, she perccived the
wite <tanding in the deareway engoying the pure wir, Wit evadently on the ook
ot fur the official. and i sucl o] 1% evidently to treat with suspicion any
haman g in anale attire 2 the tmmpug of the old womnan did not il 1o
attenct her notice, Lt as the person appeared 10 e one of lier owis sex. an
alarzn was exeitesd, and the wilke reimutied i hes aucions position teady toclose
the door. which she hiell in her hand, at R moment’s notice : out ofd wontun had
e thie appriched to wittin a yand of the dwelling without the deceit being
discovered s annther steps and she was within the house, 11 it unneccssuey (o
add. that thei were pletely nonplussed agthe ingenuity and alihongh
tu their cost, enjozed o hieanty Jaugh at the cxr‘nsc of the assiriant, Wives
appeanance was fus from jreposresmrg. ’—{Ep. 1. J.]
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Bailift may break open the outer door, or any other
door of such third party to make the seizure: also,
if after a peaccable entrance into a party’s dwelling
house has once been cffected by the Bailiff, and
the defendant or any other person shall lock him
in, he may lawfully break open the outer door in
order to get out—or if the Bailiff gains an entrance
throngh one door and seizes the goods, but is
unable to remove them without opening the outer
door, and the defendant refuses, or if neither he nor
any one in his behalf be present whom the Bailiff
could ask to open the door, he may break it open
to carry away the goods:[2] so it scems that if an
officer, being in a house for the purpose of exccu-
ting a writ of execution, be forcibly turned out, he
is justified in breaking it open in order to get in
again.

It may here be observed, that the substantive
provision of the 53rd scetion of the Division Court
Act, as to where the execution may be execented,
is re-enacted in the Ist of the 18th Vie., cap. 125,
The former scetion enacts, that by virtue of the
execution the Bailiff' of the Court “shall levy by
distress and sale of the goods and chattels of such
party (the debtor) deing within the County which
the said Court was holden, such sum of money and
costs, &e.”’  Section 125 of the last Act provides,
‘¢ that no writ in the nature of a writ of Fieri Facias
or Attachment shall be excculed out of the limits of
the County over which the Judge of the Court from
which the same issued, shall have jurisdiction.”

We come now 1o notice what deseription of pro-
perty may be taken by a Bailiff under an execution
from his Court. .
M
OBSERVATIONS ON THE USE AND VALUE OF ANERICAN

REPORTS IN REFERENCE T0 CANADIAN JURISPRUDENCE.

(An Extract from a Lecture by Oliver Mowat, Esq., Q.C.,
delivered at Osgoode Hall, in Michaelmas Term last, to
the Student Members of the Law Society of Upper Canada,
n accordance with a Rule of that Socicly.)

[Nore Y e Ebrror oF THE Laow JOURNAL.~—
Although the {i "lowing extract from Mr. Mowat’s
Lecture is complete in itsclf, yet as we are unable
to publish the whole Lecture as it was delivered,
it is proper that we should notice how this extract

2] Cases on the subject are collected i hbald'e ice. Ti -
xiJm’inpmemL ccted in Archbold's Practice. Title—Execr

was introduced: The Lecturer had been explain-
ing the weight given in our system of Jurisprudence
to precedents and judicial rules, and pointing out
the reasons and advantages of this; he then gave
some account of the sources from which the rules
of Law and Equity in England and in Upper
Canada have been drawn, and to which resont is
still had in new and doubtful cases, and this part
of his subject led him to speak of American Reports
and Law Treatises. ]

In new Cases for which English authority cannot be found,
assistance in ascertaining and determining our own law may
someatimes be derived fromn American Reports ; and as a num-
ber of these Reports have lately besn added to our Library,
and as a complete set will, I hope, soon find a place there, {
think T may with advantage sugrest to you a few leading
cautions in regard to the use of these Reports; for while, on
the ore hand, a judicious use of them is recommended, as I
will show, by the autherity and example of the best English
Judges and Jurists; so, on the other hand, an indiscriminato
resort to American decisions is extremely undesirable, and
will oceaston much profitless labor, both to those who indulgo
in ity and to the Judges befora whoin such reports may be
cited.

First, then, never cite an Amorican Roport on a point of
practice. Counsel was Jately reproved by one of the Courts
in England for citing an Irish case on a point of practice; and
it would manifestly be much more absurd to cite an American
case on such a point.

Then, secondly, upon other questions never cito an Ameri-
can case until you have ascertained that the English and
Canadian awthorities leave in doubt the point you are investi-
gating It is, generally speaking, in law as well as commerce,
quite as absurd to import from a distance what we can better
obtain at home, as to refuse supplies from a forcign source
which are not otherwise to be had. Besides, on points on
which we have authority in our owa Courts, American deci-
sions are not always in accordance with such authority, and
may therefore mislead instead of assisting you. On a point
of importance and difficulty, aud on which but a single Eng-
lish decision can be found, an adverse American decision
may indeed occasionally have weight in inducing a recon-
sideration of the question. Thus Lord Denman, when he
learned that a decision of his own (Dervaur v Salvador, 4 A.
& E., 420) was opposed to the decision in an American case,
(Peters v. The Warren Insurance Co., 3 Sumner, 359) aaid,
that ¢the opinion pronounced in the latter case would at least
«neutralise the effect of the English decision, and induce
<« any of their Courts (in Engiand) to consider the question an
“open one.” But iri the Canadian Reports I do not at present
recollect any indicatlon of so much deference to a Republican
Court. \

Thirdly, never cite an American case unless yoa have first
read the Report of it, if accessible, and ascertained for your-
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self that the case really is in point and does not proceed on
any peculiar statute of the State,

I should add to these three rules a fourth, arising from the
numerous points on which, in American books as in English,
there is a conflict of authorities. Wherever there are several
Courts of independent Jurisdiction therc will be conflicting
decisions; and from there being a larger number of such
courts in the United States than in England, the Reports of
the former contain a Jarger number of cases than the Reports
of the latter, in which various Courts have come to opposite
conclusions. This will render it peculiatly necessary for you
when you resort to American cases and find one in point, to
see whether the case you have found is the anly one in point,
and whether there are any others which conflict with it. Yon
cannot safcly avoid a like course when your examination is
confined to English authorities; but in that case neither the
temptation to avoid the trouble of the search, nor the danger of
being misied yourself, or of imposing unnecessary labour on
the Court by your neglect, are nearly so great. If your inves-
tigation of the American authorities is to guide your own
opinion, you may as well not refer to them at all, as to neglect
weighing, as far as you can, all they contain upon the ques-
tion you are considering. If your investigation is 1n prepara-
tion for an argument before the Courts, you should either
forego all reference to either class of the eases which conflict,
or cite those against you as well as those in your favour. The
diversity of decisions which is thus to be found in these
Reports is much less embarrassing to us than it must be to
the American Courts. Insome respects indeed it is an advan-
tage to us. It puts us in possession of what have appeared to
able and learncd Judges to be the strongest reasons in favour
of every view of a doubtful question, instead of onr having
no more than the particular view formed by the first Court
which may happen to have been called upon to decide the
point.  Our Judges, to whom as authority an American Report
is nothing, liave thus in such cases great advantages in com-
ing to a sound conclusion.

The rules T have thus suggested for your guidance before
the Judges are but corollaries of anuther and more general
rule, which you should ever keep in mind, namely, that the
true object of the arguments of Counsel is to assist the Judge
in coming to a sound conclusion. When you cite cases which
do not apply, or which for any reason are of no weight, yon
but embarrass a Judge instead of assisting him, and increase
his labour instead of diminishing it. It is necessary for you
therefore to bear in mind thut English Reports, and I presume
Irish Reports likewise, are of authority in our Courts; while
American Reports may be useful, but they are not of autho-
rity; and in general they are only useful where authority is
wanting, and where they cither bear intrinsic evidence of
merit, or record the decisions of Judges of known learning or
ability—conditions one or other of which!is to be found attach-
ing to some of the Repotts of almost evety State of the Union.

You will thus perceive that though the Law Society has
lately rendered a sclection of American; Reports accessible for
the first time to those engaged in the {udy or practice of the
law in Upper Canada, yet this has not arisen from any idea

that such books may be used or cited as freely as any others.
Indeed you could hardly commit a greater error than to
assume that all the books which you find in the Library, in
this or any other department of professional learning, may
with equal propriety be cited when they bappen to contain
something which appears to be in point. In a Reference
Library, like that belonging to the Law Society, (the only
public Law Library in Upper Canada—a Library to the pre-
servation and extension of which the whole profession con-
tributes) the collection of works on law should manifestly be
as nearly complete as possible ; and it would certainly want
a very material element of completeness if it did not, at the
carliest practicable period, contain the Reports of all the
United States of America, even though amongst these there
may be not a few which can seldom, if ever, be cited to our
Courts with advantage. The Law Library of the Socicty, to
be worthy of the profession and the Province, must obviously
contain many books that may be read or referred to, though
not cited ; as well as many others that may be both read and
cited. It should contain some tL~t are curious, as well as
those that are useful. It should give the means, so far as
books can give the means, of knowing the laws, as well as
minutely studying the legal history, of at all events every
country and state where the English language is spoken.
The proceedings of a State in its infancy are in many respects
as interesting, and in some respects as important, as those of
a S1ate in its maturity. Now, some of the American Reports
are of so superior an order that their value has in in Great
Britain been the subjeot of the highest possible eulogy, and
cannot by lawyers anywhere be overlooked upon the most
cursory, or disputed after the most prejudiced, examination
of them. But the judicial status of the Courts to which these
belong, had a beginning as well asa maturity. In scme of
them as I know, and in all of them as I may safely assume,
the proceedings of the early Judges were as defective and
unsatisfactory as, in learning and ability, the proceedings of
their successors became all that could be desired; and the
records of both periods are manifestly interesting, though for
different purposes. Thus while the reports of the newest and
wildest of the Western States will every year be improving,
they must even now possess not 2 little interest for liberal
minded lawyers and intelligent legislators, if not for educated
and culightened men of other classes, as showing, if nothing
more, the new modes of practice, and the subjects of Jitigation
prevailing in those States, aswell as to no inconsiderable
extent the manners of the people. Aud a Northern lawyer
remarks: It s striking to observe that while in many of the
« older, richer, and more commercial States of the Union, the
4 0]d technicalities of pleading are fast vanishing under the
«nfluence of 2 looser, and, as is claimed, a more liberal and
« practical course of legal procedure, the subtle learning of
« the science of special pleading is tenaciously retained in
s« many of the new States, and employed in the settlement
# of questions of trifling amount.” The same writer, in refe-
rence to a volume of Wisconsin Reports which heis reviewing,
adds: «There is nothing in the Reports of NewYork or Mas-
sgachusetts which brings us back so closely to the leammng
¢ of the Year Books, and Saunders and Chitty.”” But apart
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altogether from such considerations as these, and bearing in
mind, not in how many respects we differ, but in how nuuny
also our circumstances resemble those of the other sections
of this continent, and considering the immense strides which
the trade aud commerce of this country are making, and the
increasing intercourse of the peeple with the various Stutes
of the American Union, as well as of other countries—it is
wholly imposstble to say of any of the reports of any of the
American States, any more than it is possible to say (and no
one docs say) of those buoks which have been on our shelves
for years without perhaps being once used—that no case can
occur in practice to any of us in which they may not be found
important or material. Anenlarged view of even whut affects
objects not more exfended than mere practical utility would
thus demand a place for all.  But to counfine our only public
collection of law books to those works which we can turn to
immediate profit in advising clients or addressing arguments
to the Courts, would, I think, be manifesting a narrow mer-
cantile spirit, which 1 hope is far from any of us. There are
not, I believe, 5000 volumes of Law books in the English
language 3 and I'hope that is not a number which 1t is beyond
the means of the profession in Upper Canada very soon to
accomulate. For my own part, whatever others may think,
I must say upon the whole, that T know not any sound prin-
ciple of selection, that counld bLe adopted for the Library,
which would exclude any of these, or would justify unneces-
sary delay in obtaining all of them, with the exception indeed
of Digests, Abridgements, Indexes, Books of Form, and such
like—of which classes of worksa judicious selection would
seem abundantly sufficient for every possible objeet—and,
with the exception also of various editions of the same work
by the same or different editors—whicl, iu general, I see no
reason whatever for oblaining.

But in looking amongst all these for authorities to cite in
your own debates at the meetings of the Osgeode Club, or of
similar associations, at the present stage of yonr career; and
in preparing opimions for clients and arguments for the Courts,
hereafter, yoo should enable yourselves to employ an intelli-
gent diserimination. In a single lecture I may do something,
but I cannot do much to help you. I have given you some
cautions against an improper use of the Reporis of the Ameri-
can Union; and I may add now that, subject to these cau-
tions, and to others which your own reading and reflection
will from time to time suggest to you, a judicious resort to
American decisions in caSes untouched by authority you can-
not safely permit yoursclves, through ecither indolence or
prejudice, to refrain from.

Those principles of Jurisprudence to which England owes
0 much, and most of which our Legislature has transplanted
to Upper Canada, have also, as that highly distinguished
Judge, Lord Stowell, remarked in reference to the United
States, “been adhered to in America; and have been buiit
¢ upon as occasion required with equal zeal, and with equal
“caution in all the deductions.” In other words, to use the
language pronounced in the House of Lords by another leamned
Judge, who is just now the first on the English Common Law
Bench, as well in station as in acknowledged learning and
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ability, [ mean Lord Campbell: ¢« The Americans earried the
“Common Law of England along with them ; and Jurispru

“dence is the department of human knowledge to which, as
«pointed out by Burke, they have chiefly devoted themselves,
“and in which they have chiefly excelled”  Accordingly,
you yourselves know that some American treatises on Law
have been seleeted for the examination of Students by both the
Law Society and the Provineial University, in preference to
any of the English works on the same subjects.  Indeed the
best books on many titles of Law are unguestionably those of
American authorship.  No books, for example, are more used
in Englamd or here than Judge Story’s on almost every sub-
ject upon which he nas written.  Snch is certainly the case
with his works on Agency, Partnership, Bailments and Equity
Jurisprudence. His able work on the Conflict of Laws has a
world-wide reputation. It was the very first that appeared
in the English Janguage on the subject of which it treats, and
it will probably have no rival for many years to come. The
best books on Private Corporations Aggregate, on Waters and
Water-courses, and on Limitations of Suits, have also an
American ituthorship.  So the work on ¢ Covenants for Title,”
by Mr. Rawle, of Philadelphia, was the first separate work
on that subject ; and its very great ability has been acknow-
ledged in England, as distinctly as it has been recognised in
his own country. Again, our best book on Evidence (Taylor’s)
is little more, and professes to be little more than an Angli-
cised edition of a work by a Boston lawyer, the late Mr.
Greenleaf, on the same subject. The same Mr. Greenleaf
also made the only attempt which has yet been made to per-
form the very valuable service of collecting in one volume
the many overruled and doubted cases which are seattered
over the Law and Equity Reports.  But a work of that kind,
to be of much utility to the practical lawyer, should be revised,
and a new edition published, every three or four years. No
work on the important subject of Damages in an action at law
had been given to the profession for eighty years before that
which appeared lately from the pen of Mr. Sedgwick of New
York ; and the very great merit of that gentleman’s treatise
was recognised in England almost as soon as in America.
An English barrister, Mr. Mayne, has lately pubhished a good
book on Damages, but we are almost as much indebted for it
1o Mr. Sedzwick?s prior publication, as we are for Mr. Taylor’s
work to Mr. Greenleaf’s, on Evidence. Again, a Culifornia
lawyer’s, Mr. Marvin’s, Legal Bibliography, is by far the com-
pletest work of its kind we have had; and (what seems sur-
passingly curious) the fullest and best account yet written of
the old English Reporters is by Mr. Wallace, a Master in
Chancery in Philadelphia. To this list I might perhaps add
some morc of equal value to us: and though the number
would even then fall short of the number of our English text
writers on other subjects whose works have equal or superior
ability, it is impossible not to perccive, even from the slight
statement I have aulready given you, that legal science has
made no contemptible progress among our Republican neigh-
bours.  Still, as Baron Gurney has remarked, « It makes Eng-
¢ land justly proud of her American sons to see them competing
¢ on equal terms with her ablest writers,” And all the Ameri~
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can writers I have named cite from the Reports of every, or
altnost every, State of the Unions and though for much of the
Jaw which these treatises contain they are indebted of conrse
to English Jurists, a cireumstance which gives them a large
portion of their value to us, yet a great part of the merit of some
of them, and part of that of all of them, they are indebted for
to their own Judges.  With the names of some of these Judges
the youngest of you are probably familiar, Kent and Story,
and Marshalt and Wallwerth, are almost as well known to us
as the names of our own most eminent Judges, but the Ametri-
caus have many other Judges less known to us than these,
but who, amongst their own countrymen, are regarded as not
much, or not at all, inferior to those I have named,

The date of the carliest veference 1 bave to an American
Report by an English Judge is 1837, when Mr. Justice Patter~
son, in delivering the judgment of the Court of Queen’s Benceh
in Beverley vo The Linvoin Gus Light and Colee Company,
spoke of the decisions of «the Courts of the United States m
America,®? as ¢ intriusically entitled to the highest respeet,”
though, as I have explained, they are not direet authority for
English Judges.

Two years afterwands the same learned Judge made the
following statement : ¢ The respeet paid to American Reports
«and Law Treatises in England i, [think, mpidly increasing,
<« and tends much to the improvement of our theory and prac-
¢ tice, and, I trust, will continue.”  And in the same year Mr.
Justice Coleridge, a high authority also, spoke «of the feeling
¢ewhich eaists m our Counts at present in regard to American
< Jurispridence, as «one of the highest respeet.”  And three
years later, the same learned Judge, in a letter to Judge Story,
remarked, “that the position of an Awerican lawyer is in
« many respects more faveruble for an extended and scientifie
« knowlege of law, than that of an English lawyer. The
4 gimple circumstance that your constitution forces international
< Jaw on you, as an integral put of your studies, and that, by
« something almost a necessity, the study of the Roman Jaw,
< is in my opinion an advantage far beyond that of our supe-
< rior accusacy (if we have it) in our own Common Luw,
<« acquired by the comparatively narrow range of our studies.
< This is especially so with a Judge ; for after all, the impor-
¢ tant thing is how we use our knowledge, and this extended,
¢ liberal and scientific study, must liberalise and enlarge the
« powers with which we use our knowledge of details.”  This
opinion the same excellent Judge repeated in another letter:
s You have made good use of that advantage over English
<«Jawyers which Awmerican lawyers always must have—that
<« the federal constitution of your commanonswealth makes yon
« pecessarily familiar with American law while their peculi-
« arities bring you also into contact with the Civil Law. The
4 want of these cannot fail to make our legal knowledge less
& scientific than it ought to be? =

The opinions of eminent Enalish law writers follow those of
the learned Judges whose language I have given you, Thus
one eminent English Jurist, (Bowyer) the author of several
books of acknowledzed value to the profession, says that ¢the
« decisions of inany of the American Courts, and the arguments
¢ which precede them, are in most respects equal to our own,

« * * The growth of Jurisprudence in America has, Jike
“that of the mighty Republic of which it forms an integral
“ feature, been wonderfully rapid, and from small beginnings
“lias matured itselt in wisdom and strength with wonderful
“ rapidity.® Another emiuent English lawyer, after acknow-
ledzing that he had in his work made much of “the great
“ constitutional Jegal writers of that wonderful republic to
“which we are bound by so muny tics, both of race and
«and interest,”’ adds: ¢ They are not known in this country
s generally as their learning, profound reaSoning and wis-
< dom deserve.” The same writer states that some of their
arguments and opinions he Lad transferred verbatim to his
Boak. The editors of the Jast number of that able English
quarterly the ¢ Law Magazine and Law Review,” give their
testimony to the same eflect.  They say: ¢ We think we have
4 discerned amongst our legal brethren of the United States a
¢ greater grasp of mind in discoursing upon law and jurispru-
¢ dence than is ordinarily exhibited on this side of the Atlantic
«and hence, as we conceive, the fact that American law
s reatises attract far nore than recently they did, the attention
4 and respective consideration of English lawyers.”?

In the English Counts not a year now passes that we do not
find references made in importaut cases to American decisions,
Hardly a new Treatise appears but we have in it something
fiom the same source. In Taylor on Evidence (of which I
have already spoken) there seem as many cascs cited from the
American Reports as from those of England; yet he confined
himself to such as in his judgment ¢ either afiforded favorable
illusteation of doubtful poiuts of law, or laid down rules superior
to those adopted in our own Courts.®®  The Reports he princi-
pally refers to for this purpose are, I believe, those of the
United States Courts and of the Courts of New England, New
York and Pennsylvama; but he also cites freely from the
Reports of Virgima and North and South Carolina; and places
many of the decisions of these States, ag well as some of the
decisions of the Northern States, in the second of the four
classes into which, following an eminent American Jurist
whom he does not name, he divides the A erican Reports he
cites from, by way of indicating to the English lawyer their
comparative value. He also cites from the State Reports of
New Jersey, Maryland, Ohio, Kentucky, Indiana, Louisiana,
Tennesses and Alabama, So in ¢ Mayne on Damages® there
is quite a number of American Reports cited, ¢ though,” as
the learned author states in his preface, ¢ he only resorted to
American decisions when none of our own were in point,”—a
rule which he cettainly scems never for an instant to have for-
gotten.

In some departments of law, American Reports are very
tich in valuable decisions. Thus, not to multiply illustrations,
1may mention that Dr. Phillimore, in his late work on Inter-
national Law, found occasion to cite but 65 cases from the
English, Irish, and Scotch Reports, together, while he cites 30
from the United States alone, and but 6 from the French. In
hisbook on Domicile he cites 63 cases from the British Reports,
and 12 from those of the United States.

All this seems the more remarkable when we remember the
prejudices that Englich lawyers must have had to coutend with
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before reachiug the conclusions they have thus intimated, or
when we consider the very limited means which hitheito, or
at all events until a few vears since, they have had of becoming
acquainted with the decisions of the American Courts.  Indeed
for some years after so many learned Judges expressed the
opinions 1 have mentioned, and so late as the year 1818, the
libraries of the Inns of Court in London are said to have con-
tained neither a large nor a well chosen selection of American
decisions, In that year the Librarian of the Middle Temple
had determined, as the narrator of the circumstance mentions,
¢to remedy the evil ;> but I am not aware what progress has
since been made towards the accomplishment of this object.
If the public libraries were thus defective so short a time ago,
it is not likely that private libratics were better furnished;
and with all these disadvantages the strongest testimony has
already, you perceive, been borne in England to the value of
the decisions of American Judges, and of the writings of Ame-
rican Jurists.

In Canada we must find advantage and interest in examining
such decisions and writings far beyond what is the case in
England. Our local circumstances are more nearly like those
of the people of the United States.  The classes of cases which
arise more frequently in the United States than in England,
are also more frequently arising with vs. The Americans have
the same difficulty to encounter as we, and we the same difli-
culty as they, in applying the legal and equitable priuciples
recognised in that old and settled country from which they and
we alike toke the foundation of our systems. Our legislature
has also adopted, and sometimes with little alteration, many
valuable American Statutes. The interpretation of these by
the Courts of the States in which they originated, or by which
they have been adopted in the same way as by our own Leyis-
lature, is obviously most worthy of attention. Instances of such
Statutes are those abolishing the old law of Primogeniture,
regulating Chattel Mortgages, Limited Pantnerships, and the
sale of Infants’ Estates by the Count of Chancery—and others.
As Parliament has thus not unfrequently been able to borrow
with advantage from the Statwte Books of our neighbours, out
judges and lawyers may doubtless resort at times with like
advantage to their reports.  But, strange to say, the Bench and
the Bar of Upper Canada have until the present yecar had more
limited means of becoming acquainted with the Jegal authori-
ties of the Umited States than theretofore existed even in Eng-
land. Notwithstanding this inconvenience however, American
cases have occasionally been cited in the decisions of all our
Superior Courts. I have met a reference to them by the Court
of King’s Bench in Upper Canada so long ago as 2nd & 3rd
Wmn. IV, when the well known case of Gardner v. Gardner
was decided ; and the reference then, for want of access to the
repoits themselves, had to be made on the faith of a private
communication upon the subject by an American lawyer, whose
name is not given. Very possibly there are earlier examples
of the same kind. So, two years ago our Chancery Judges
had some American reports expressly sent for, with a view to
the decision of an important case which was then before that
Court, and was soon afterwards disposed of in accordance with
the Amersican decisions. And American Reports have been

cited in a nunber of other cases both by our Common Law
and our Clincery Cowts,

These fuctz will enable you to form some idea of the estima-
tion in which Ametican Judues and writers on law are held by
the Judees and Jurists of England, and I suppose I may add,
of Canada; and on the whole I tiust you now pereeive that
American Reports, if used unwisely. may be worse than use-
less,—but if used wisely, are extremely valuable; and may
perform an important service in woulding and perfecting our
Canadian Jurisprudence.

U. C. REPORTS,

GENERAL AND MUNICIPAL LAW,

In R DAy v. Tie Graxp Tresk Ratnway oF Canapa.
(Ilary *Lerin, 19 Vic.)
Raliway Company—Compensation Ly,

The Grand Trunk Railway Company of Canadit. winler their acts of incorpora.
tion, nud under mnlmvili'nl’n by=Liw of the Municipality of Goelph, rn theie
tine of road theongh amd ndoug o steeet i Guelph to which the tands of the
uppellant were nbjucents

H 'll:t upon application for o mandamna on the Railway Company, that if the
wark«< complated of antonnted 1o 1 public mnsanee., 1t wonld ot be s case foe
povate compeisation, and that if anthorized by B that the worke dul not
mynrtoudy affect the apphicant withm the scunng of e foucth sectinng of
the stutute 34 & 16 Vie, cap. 61,

{5¢. P. R. §20.)

This a rule on the Railway Company to show cause why a
mandamus should ot issue to them to serve @ notice on said
Day, containing a description of the powers excreised and
intended to be exercise by the said Company under the Acts
of Parlioment for making the railway from 1'oronto to Sarnia
with regard to lot No. 1010 in the town of Guelph 3 a declara-
tiun of readiness on the part of the : aid Company to pay some
certain sum for damages likely to arise to the said lot from the
exereise of the powers of the said Company under the said acts
of Parliument, and mentioning the name of a person to be ap-
poiuted as arbitrator of the said Company if their said ofter be
not accepted, on affidavits stating x‘mt said Day owned the
said lot No, 1010, being on the =outh side of Kent strect, alone
the centre of which strevt the said raitway is carried, occupyinzr
thitty-four feet of the centre thereof, and elevated from three to
six feet above the surfuce of the street, leaving only about
thirty-two feet on cach side, rendering it necessary to use part of
said lot ; and that said Day hath sustained damage by reason
the lot in addition to the suid space to get into the yard of the
thereof, such rilway being carried along said street’ by autho-
rity of a by-law of the Municipality of the Town of Guelph.
That a plan annexed showed the trick of said railway in {ront
of and adjacent to said Day’s lot. That compensation has
been demanded, but the said Compuny refuse it, or to appoint
an arbitrator, &e. By the by-law referred to, passed 21¢t of
April, 1854, the said Company was cmpowered to carry the
said mailway throggh the town of Guelph, and through, over
and along any of Me streets within the same, pursuant to the
said plan in all things ; and that the said Kent street, from the
west boundary of (}Tasgow street to the east boundary of York
street, should be forever stopped, provided only on the follow-
iny conditions : .., that the said Company shall be responsible
and liable at their own costs and charges for any damages or
claims of any individuals or partics that may fnave lawfully
arisen, o may at any time Jawfully arise or be made ior or Ly
reason of the carrying of the suid railroad through the said town
of Guelph, whether the same be direct or otherwise; and pay
the said town of Guelph £115 on the passing of such by-law,
Annexed thercto is 2 plan and specification, showing and
describing the line und course of the said railway in passing
through the suid town of Guelph.

Gralt showed cause, and contended that Day’s own case
showed he could not sustain the claim, the damages com-
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lained of being purely consequential and too remote to entitle
i to compensation as injunously affecting lus Jund within
the statute,

T'hat the Railroad Company have acted under authonity of
provincial statutes and a by-law, without touching Day’s land
at all, or causing anything else as back-water, &e.~-Regina v.
The Eastern Counties Railway Co., 2 R. W. Cases 736, ques-
tions Lord Denman’s doctrine in Regina v. The Eastern Coun-
ties Railway Co., 2Q. B, 3473 The Cast Plate Manufacturers
v. Meredith, 4T, R. 794, He referred to the statute, 14 & 15
Vie., cap. 51, see. 9, No. 5, sec. 12, see. 10, Having o by-
law, no case for compensution arises—sec. 8, sec. 11 (o, 5-7)
No. 19, That they cannot_arbitiate, no provision being made
for such a case; and there is no rizht to take possession—Rex
v. The Lwverpool and Manchester Ruilway Company, 4 A, &
E. 6505 Regia v. The London and Sowthumpton R, W. Co.,
1 R. W. Cases, 717; Q. B. E. T\, 1839—the municipality
authorized to act, and must be liable if any one is.

Macdonald, in reply—That the Railroad Company is liable
as if the words in 'uriausliy affected were in the act. ‘The Com-
pany must comnply with the terms of the by-law. The statute
speaks of compensation when the land tay sofler damage, or
may suffer damage from the exercise of any of the powers &e.

He referred to sec. 11, Nos, 7 & 19, which contain lauguage
similar, and speak of injury to land taken, or suffering damage,
&e. If the lund taken applies to the road in this case the other
allernative applies to Day, who is injured seriously. He refer-
red to 14 & 15 Vie., cap. 51, sec. 4, and the subsequent act,
and sec. 68. The East and West India Docks Birmingham
R. W. Co. v. Gattke, 6 R. W. Cases, 371.—The by-law is
incorporated with the statute, and both are to be taken together.

Gult said the Company are answerable to the municipality
if the by-law is not complied with—not to Day—Sec. 1, Nos,
5 &17.

So the question is, whether, if Day’s lands are injuriously
affected, in fact it forns a case entitling him to compensation
under the provisions of the statute cited.—~Regina v. The East-
ern Counties Railway Compm:{, 2Q. B. 347, 569, S.C. 2 RW,
cases 736 3 The South Statfordshire Railway Co. v. North Staf-
fordshiie Railway Co., 16 Q. B, 923,—Law Times, 25th May,
185¢, lg 1063 The Caledonia Railway Company v. Ogilvie, 92
Eng. Rep. 22,

Macaviay, C. J., delivered the judgment of the court.

The provincial statute 14 & 15 Vic., cap. 51, sec. 4, enacts,
that the power given by the special act to construet the rail-
way, and to take lands for that purpose, shall be exercised
subject to the provisions and restrictions contained in this act,
and compensation shall be made to the owners and occupiers
of, and aYlLother patties interested in, any such land so taken or
injuriously affected by the construction of the said railway, for
the value of all damages sustained by reason of such exercise
as regards such lands of the powers by this or the special act,
&c., vest in the Company.

See. 11, No, 5—after deposit of maps, and giving notice, &e.,
application may be made to the owners afglands, or to parties
empowered to convey lands, or interested in lands which may
suffer damage from the taking of materials or the exercise of
any of the powers granted for (qu. to) the railway, &c. See
residue of the clause, and alse sub-sections Nos. 7 & 19, and
the statutes 14 & 15 Vic., cap. 73, and 16 Vic., cap. 37; the
special act incorporating the Graud Trunk Railway ot Canada,
and chaps. 39 & 76, The imperial statute 8 & 9 Vic., cap. 18,
sec. 68, enacts that if any party shall be entitled to any com-
pensation in respect of any lands or of any interest therein,
which shall have been taken for, or injuriously affected by,
the execution or the works, &e.

The case of the Caledonia Railway Co. v. Ogilvie (House of
Lords Cases, March 30, 1855, 29 Eng. Rep. 22) makes it a test
whether the words, injuriously affected, entitle the owner of
lands to compensation in respect of any act whieh, if done by

the Railway Company without the authority of Purliament,
would have entitled him to bring an action against them ; and
though not a universal test, since the statutes may authorize
what would otherwise be actionable, still it is applicable to the
case befure us,  What the Railway Company have done was
vither legally authorized by the statute and by-law, or 1t was
illeal, 1 illegal, or as if there had been no statute or by-law,
it would be a public nuisance 5 and thus regarded, the applicant
does not mahe ont o case that would entitle him as a private
individual to sustain an action because ot the peculiar or spe-
cial inconvenience experienced by him by rcason of such
nuisance 3 he was only inconvenienced like any other person,
having oceasion to pass that way; or, like all other who had
houses, and resided 1n the viemnity of the street. I apprehend
he counld not maintain an action by reason of the inconvenience
he experienced every time he went in or out of his own pre=
mises. But if he could, it is said in the above case by the
Lord Chancellor it would only be a multiplication of the same
damage, not a different damage; and that all attempt at argu-
ing that it was a damage to the estate was mere play upon
words. And if it is a public nuisance, it follows that it is not
a case for compensation at all events; so to treat it would be
impliedly admitting its legality in itself, apart from the appli-
cant’s cliim.

‘Then if aunthorized by law, the case above cited establishes,
I think, that the works complained of do not injuriously affect
the apphicant’s land within the meaning of the statute, admit-
ting the right to compensation when lands are injusiously
affeeted Ly the construction of the milway as distinguished
from lands taken, or lands temporarily occupied, or soil or
materials removed therefrom in the course of, and for the pur~
pose of the work.

It follows that in cither point of view this application cannot
be granted.

Mandamus refused.

CHAMBER REPORTS.

(Reporzed for the Law Journal and HHarrison's Common Law Procedure Acs,
by T. Moore Brxsoy, Fsquine.)

Nixmymo v. FLANIGAN ET AL.

D to Averntent of non-payment of promissory note,
The statement in adeclaration that 2 prowissory uote was duly prosented and
dishonoured, is a sufficient averment of uon-juynient as againg, the maker,
and probebly as agautst the endorser also, but guery,
{Oct. 31, 1866.)

Declaration—¢ For that the said defendant Flanigan on the
28th June, 1856, by his promissory note, now overdue, pro-
mised to pay to the defendant Strange, or order, £325, at the
Bank of Montreal, thrce months after the date thereof; and
the said defendant Strange endorsed the same to the plaintiff,
and the said note was duly presented for payment on the day
it became due, at said Bank, and was dishonored, whereof
the defendauts respectively had due notice; and the plaintift
claims £325.2

Defendants demurred to the declaration, assigning as cause:
that it is not alleged therein that the defendants, or either of
them, did not pay the amount of the promissory note declared
on, nor is any breach of contract alleged in the declaration.

t McMichael, for plaintiff, obtained a summons to show cause
why the demurrer should not be set aside as frivolous, and the
plaintiff have leave to sign judgment for want of a plea; or
why the demutrer of the defendant Flanigan should not be set
aside with costs, and the plaintiffi have leave to sign judgment
against the said defendant Flanigan, for want of a plea, and to

+ 3rd November.
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amend his declaration as to the defendant Strange, by adding
thereto the words, « and the said defendant, Strange, did not
pay the said note.”

(10th Nov.)—Juckson showed cause. The declaration docs
not follow thg form prescribed by the C. L. P, Act, 1856, nor
does it disclose any causo of action against the endorser by
merely alleging that the note was presented and dishonored.

Hacarty J.—I think the word «disfonared” applies equally
to maker and endorser, and clearly infers that the note was 1ot
paid, and that therefore the declaration is good : as against the
maker it is certainly sufficient. [ will set asido the demurrer
as to the maker, and leave the question as to the endorser to be
argued in Term: because, although Ithink Mr. Mc.\!ic!mf:l
will succeed <on tho very rizht of the cause and matter in
law,? yet it is naturally to be supposed that in framing the
forms given in the statute, all unilecessary allegations were
omitted, and therefore that those contained therein are necus-
sary ; and I would not like to take npon mysclf, in the absence
of any direct authority on the point, to set asile as filsolous 2
demurrer to a pleading which does not follow the form pre-
scribed, especially as it may be plausibly argued that even in
pleading the endorser is in no default till he refuse to pay after
notice of dishonour.

Demurrer as to matter sct aside with costs.

Streer v. CUTHBERT.

Leave granted to administer interrogtonies under 156th <cetion before plea
pleraed, leave to plead several matters being ached fur in the e snnmions,
and the intcrrogatories having pusticular retercace to the pleas sought to te
pieaded,

{Oct. 4,1856.]

This was an application on a summons to plead several
matters, and also to administer intcrrogatories to the plaintiff at
the same time, under the 176th section, The action was one
of dower, and the pleas sought to be pleaded by the defundant
were :—

1st. Ne unques seizin que dower.

2ud. Ne unques accouple.

3rd. A release and assignment of dower.

The interrogatories sought to be delivered were as follows:

First—Have yon at any time since the death of the late

Timothy Street, made any disposition of or contract or covenant

respecting yonr dower, or any claim or night of dower in to or

outof any of the landsand tenements of which the said Timothy

Street was seized? If yea! state particularly what dispesition

or dispositions, contract or contracts, covenant or covenants you

have made of or respecting the same, what was the con-
sideration therefor, when and with whom made and by whay
instraments, and the names of the witnesses thereto, and in
whose possession, custody, control or power such instruments.
Second—Have you at any time since the death of the said

Timothy Street, received any moneys, or sccurities for money,
provision for your maintenance or other payment, satisfaction,
compensation or equivalent for your dower, out of the lands in
respect of which the said Timothy Street was seized, or any
part thereof ? If yea! state patticularly such moneys,
securitics, payment, satisfaction, compensation or equivalent
consideration, and from whom and in what account wvon
received the same: ’

Third—Have you received, or acepted, or agreed to receive
or accept any provision in licu of dower, cither made under tho
will of the said Timothy Strect or by your son John Street, or
by any person or persons whomsover ?

Fourth—Have you at any time since the death of the said
Timothy Street, made or executed any release of action or other
release whatsoever, with reference to your claims for dower,
either to the =aid John Strect or to any other person or persons
whomsoever?  If yea! state particularly when and whom
such releage or releases were made, the names of the witnesses
theretv, and in whuse possession, custody, control or power,
the same.

Fifth—Was there not an amangement made with you by
Joln Strect, either solely or in conjunction with others inter-
ested under the will of the said Timothy Street, or otherwise
interested for the purpuse of protecting those, &ec., interested ot
protecting said estate from liability by reason of the covenants
of the said Timothy Street, on account of any claims for
dower which might be made by you on lands ewned by said
Timothy Street in lus lifctime, and under which amangement
you released or assigned your elaims for dower on behalf and
for the benefit of those entitled to claims under such covenants,
or having or being intended to have such effects? If yea!
state particularly what such arrangement was, what was the
consideration received by you thereunder, and what instru-
ments, deeds or documents, were then made, required or exe<
cuted by you, and who has in the possession, custody or con~
trol thercof, and to what lands the same Yas relation.

Sisth—Have you not given John Street or some other person
or persons an intercst in the claim for which this action is
broughtand does not the said John Street or other person prose-
cute and maintain this action either altogcther or in part for Lis
own immediate benefit, and on his behalf ?

Seventh—To whom and for whose benefit was the benefit
money or other consideration paid or given by John Douglas,
Rohert Mitten, John Mulbex, and others, who have eompounded
with you for your claims on some of the lands of said Timothy
Street paid and given 2 Was not the whole or some part thereot
paid to and received by John Street or some person other thax
yourself, and for his or their own personal benefit ?

Paterson showed cause,

Burss, J., in delivering judgment said: I pereeive by refe-
rence to Finlason that Mr. Jarvis was quite right in Street v.
Proudfoot in stating that interrogatories might be adminis.
tered for the purposc of supporting a plea not yet pleaded ; but
in that case the order was rightly refused, becanse he did not
at the same time apply for leave to plead some plea or pleas to
which the interrogatories would have reference in the same
summons. In this case it is different, as the defendant
states, the pleas which he desires to pload and to support by
nterrogatorics. I will therefore grant an order, but will so’
modify the interrogatories that they will in every part have
precisc reference to the pleas, and not be couclied. in genecral
terms, which weuld be analogous fo a fishing bill in equity.
I will also grant leave to plead the three pleas. I had some
thoughts at firet that I ought not to grant leave to plead the

i third plea, but I have come to the conclusion that the piaper
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remedy for the plaintift is, if the plea is bad in law, to demur
to it

The following order was then granted: «That the tenant
have leave to plead the several malters mentioned in the
abstract hereto annexed, and that the tenant have leave to
deliver to the demandant or her attorney, interrogatories in writ-
ing pursuant to the statute in such case made and provided, to
the effoct of the interrogatories hereto annexed, as amended
by me.”

StaRRATT v. MaNNING,
Scrvice accepted by attorney—Time for appenrance,

Defeivlant!s attorney aceepting service of susminuns has the same tme within
which toa penrx;_u if the service of the wat of siimions had been served on

defendant
{Oct.8.1556.)

Jones and Flanagan, for lefendant, obtained a summons
on the 4th October inst., to show cause why declaration and
scrvico should not be set aside, with costs, as irregular, on the
ground that the said declaration was filed and served before the
time for entering an appearance for defendant had expired and
before an appearance had been entered. Order granted in
terms of summons,

Plaintiff argued that defendant’s attomey, by accepting ser-
vice of writ of summons, undertook to appear immediately,
that, in fact, the acceptance was an appearance for defendant,

Burns, J.-~The defendant’s attorney, by accepting service
of the writ of summons for his client, undertakes to appear
for him; but the attorney has the same time allowed him
within which to appear for the defendant, as if the service of
the writ of summons had been made on the defendant himself.

Tavror v. McKinzav.

Pleading several matters,

Upon an application under 130th section of the C. L. P. Act, 1858, for leave to
plead in denial of a deed or ngeeemnent, and at the same time in confession
and aveidasice of it it spnuh’l ‘I‘n: 5"”‘"" that sowmething nmterinl may tum
upon the construction of such deed or agrecment.

! {Oct. 18, 1854.}

On the 16th October, 1856, defendant obtained a summons
for leave to plead the pleas mentioned below, under the 130th
section of the C. L. P. Act, 1856,

Declaration—That defendant, in consideration &e., agreed
by writing under his hand to make and deliver to plaintift a
good deed in fee simple, of a certain lot of land, and that
althongh plaintiff had paid said consideration, yet defendant
had failed to make said deed. And for money paid by plaintift
to defendant on common counts.

The Pleas desired to be pleaded by defendant were:

1at. That he did not agree as alleged.

2nd. Thatplaintiff did not pay the consideration in first count
mentioned.

3rd, That the agreement in first count mentioned was ob-
tained from him by plaintiff, by means of fraud and covin.

4th. As to residue of declaration, that he is not indebted.

Blevins showed cause on 18th October.

Bunvs, J.—~I will allow the 2nd, 3rd and 4th pleas; but the
defendant ghould not ask leave to deny his deed, and at the
same time to plead in confession and avoidance of it, without
showing that something material may turn upon the construc-
tion of it. I shall therefore disaltow the 1st plea.

TarYLOR v, CaRROLL.

Pleading several matters,

In an achion against Sheriffon his boiut, and also for neglecting to arrest @ plrll
agninst whoin plantnf had 1s<ucd u Capias, and foe a false teturn of suc
Capias. defendant will be allowed to truverse such party's nulehtedness to
plantilf, and at the same Wne to plead uo gmh‘i;” dud'alew to traverse the

) wliegutions of the declaration upon an ffidavit of the matters required
by 1500 secuon of the C. L1 Act. 185, and further stanng good reason for
denying the indebteducss of such party toplainied,

{Oct. 33, 1855 ]

The first ~ount of declaration was upon the covenant of the
defendant s.s Sherifl’ of the county of Oxford, given in pursu-
ance of 3 Wm, 1V, cap. 8, and alleged that defendant had
1 wilfully misconducted himself in his office of Sheriff, by vol-
untarily allowing one, Sprague, who had been arrcsted at the
suit of plaintiff, to escape.

The second count alleged that eaid Sprague being indebted
to plaintiff, plaintiff placed a writ of Capias for his arrest in the
hands of defendant; that though defendant had ample oppor-
tunity to take said Sprague, he had failed to do so, to the injury
of plaintiff,

The third count alleged that Sprague, being indebted to
plaintiff, plaintift placed a writ of Capias for his arrest in defen-
dant’s hands; and that defendant falsely returncd that said
Sprague was not found in his county.

On the 21at October, 1856, defendant obtained a summons,
under the 130th section of the C. L. P. Act, 1856, for leave to
plead:

1st, to 1st count—That Sprague was not, at the time of issuing
the writ in 1st count mentioned, indebted to plaintiff.

2nd, to 1st count—Traverse of arrest.

3rd, to 1st count—That defendant did not wilfully misconduct
himself in his said office, to the damage of plaintiff, as alleged.

4th, to 1st count—That defendant did not voluntarily permit
said Sprague to escape modo ¢t forma.

5th, 102nd count—That Sprague was not indebted to plaintiff.

6th, to 2nd count-—Not guilty.

Tth, to 2nd count—That defendant could not during the cur-
rency of writ, arrest said Spragne.

8th, to 2nd count—Plaintiff not damnified.

9th, to 3rd count—Not guilty.

10th, to 3rd count—Sprague not indelted to plaintiff.

An affidavit of defendant’s attomey was put in, which stated
the matters required by the 130th section, and also his reasons
for believing the 1st, 5th and 10th of the proposed pleas to be
true in substance and in fact.

On the 23rd October, plaintiff showed cause.

Burns, J., granted the defendant leave to plead as above,

Summons absolute accordingly.

BRETT v. SMITH KT AL.
Writ of trial.

The affidavit on which an application is made fora writ of trial should show
where the venue ins the action 18 laid.
[Nov. 7, 1886.)

Plaintiff obtained a summons from Hacarty, J., calling on
defendants ¢¢to show cause why the issues joined in this cause
should not be tried before the Judge of the County Court of the
united countics of York & Peel, and why a writ should not
issue directed to the said Judge, commanding him to try such
issues, and to return the same to this honorable court, together
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with the finding of the jury endorsed thereon, pursuant to the
statute in such case made and provided—on grounds disclosed
in affidavit filed,”

The affidavit filed showed the nature of the action and of
the pleas put in by defendants; that issue has been joined;
and thut the trial of this cause will not involve any difficult
‘question of fact or law.

(8th Nov.)—Defendant showed cause, contending that the
affidavit filed by plaintift is insufficient, in that it does not dis-
close where the venue in the cause is laid.

Hacanty, J.—The objection to the affidavit is fatal, and I
must discharge this summons, unless the defendant will allow
the plaintift to file a further affidavit showing where the venue
is aid. Defendant consented.—Summons absolute on filing

such further aflidavit.

GinsoN v. ToroNTO Roaps CoMPaNY,

Addeesses of Counsel—C. L. P, Act, 1856, section 157,

Under 157 sec. of C. L. P, Act. mse.r 9luimima’cnumcl has 1o right to adilreas
10t ess of defendant’s

jury a second time, after 1, miless the lutter call
{Nov. 8, 1886.]

witnesses.

This case was tried at the Assizes at Cobourg on the 3rd of
Nov., 1856, before the Hon. the Chief Justice.

J. soulton, for plaintiff, opened the case by an address to the
jury, and afterwards called his witnesses.

Richards, for defendants, then addressed the jury, and at
the close of his address stated that ke did not intend to call
any witnesses for the defence.

Boulton rose to address the jury a second time, but Richards
objected, contending that as no witnesses were called for
defence, Boulton had no right to reply.

RominsoN, C.J., held that under the 157th sec. of the C.L.P.
Act, 1856, Boulton might have addressed the jury a second
tire, in the event of Richards not announcing at the close of
Boulton’s case, his intention to adduce evidence; but that
unless evidence was given by defendant’s counsel, plaintiff’s
counsel had no right to reply, after the defendant’s counsel had
addressed the jury.

Munsicipat Counciy oF Co. ONTARIO V. CUMBERLAND ET AL,

Change of Venue—Terms imposed.

Where the Venue is changed at the in: of defendant in an action brough®
by a municipal couneil in their own couuty, on the ground that all the inhabi.
1ants are interested in the suit, andan impartial trial cannot be had—dcfendant
will be ordercd 10 pay costs of application, and, in any event. the exira mile~
age of plaintiffs’ winesses; and i the event of defeudant succeeding bie shall
not tax against plaintift’ the extra milcage of his own witnessex,

{Nov. 7, 1856.)

Harman, for defendants, applied to have the Venue changed
from the county of Ontario to that of York, on the ground that
as the municipal council of Ontario are plaintiffs, all the
inhabitants of tha county are interested in the action—and
defendants canno: get an impartial trial there.

C. 8. Patterson showed cause. He only desired to impose
terms; and cited Pylus v. Scudamore, 7 Scott, 124,

Drarer, C.J.C.P.—I will order the venue to be changed,
upon payment of the costs of this application ; but the defen-
dants must, in any event, pay the extra expense of mileage
ineurred for plaintiffs’ witnesses in consequence of changing
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the venue; and in the event of the defendauts succeeding in
the action, they shall not tax against the plaintiffs such extra
mileage of their own witnesses.

Locx v. Harrts.
Writ of trial,
On an applicanen for a writ of trial, the affdavit on which the summons 18
obtained should shuw where the venue i the action is laid,
{Nov. 7, 1886.]

Plaintifl obtained a summons from Hagarty, J., calling on
defendant to ¢ show cause why the issue jnined in this cause
should not be tried before the Judge of the County Court of
the county of Elgin, and why a writ should not issue, directed
to the said Judge, commanding him to try such issue, and to
return the same to this honorable Court, together with the
finding of the jury endorsed thereon, pursuaut to the Statute
in such case made aud provided, on grounds disclosed in
affidavit filed.”

The affidavit on which the summons was granted stated
the nature of the action and of the plea pleaded by defendant ;
that issue has been joined; and that the trial of this cause
will not invelve any difficuit question of fact or law.

(8th Nov.)—Defendant shewed cause, and contended that
the plaintifP’s affidavit should show where the venue is laid.

Hagarty, J.~I must discharge this summons, but without
costs, because the objection is technical, and no expressdeci-
sion is cited on the point, and the defendant refuses to allow
the plaintiff to file a further aflidavit showing where the

venue really is.
Summons discharged without costs.

Every v. WHEELER,

Pleading seceral matsters without leave~~Signing judgmens under 135tk section
o of the Common Law Procedure Aet, 1856,

In an action Ly Learer of & promissory note against maker, defendant cannot
plead denyuig that the pluuititf is the bearer, und also in confessiott and aioid-
ance without leave, under 130th seclion of the C. L. P, Act, 1856, uud i
defendant do so plead, plainiiff sy sign jndgment under 135th seetion ; und
where, after issued, & jud regufatly signed is set uade upon
the ments. defendant will be ordered to pay iuto court the amount for which

judginent was signed.
{Nov. 8, 1856.)

Declaration, by plaintifl as bearer against defendant asmaker
of a promissory note.

Without having obtained leave under the 130th section of the
C. L. P, Act, 1856, the defendant pleaded :

1st. That plaintiff is not the bearer of said note.

2nd: Want of consideration for the transfer of said note to
plaintiff.

8rd. Fraud and covinon part of plaintiff in obtaining said
note.

Plaintifi signed judgment and issued execcution under the
135th section.

(31st Oct.)—Detft. obtained a summons from Hacarty, J., to
set aside the judgment as irregular; or to set it aside and allow
defendant to amend his pleas, on the merits.

(Sth Nov.)—Plaintiff showed cause, and justified signing the
judgment.

Hacarty, J.—The defendant should not have pleaded as he
did, without leave ; the judgment was therefore rightly signed.
I will however relieve the defendant on his affidavit of merits,
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and set the judgment aside, on the condition precedent that the
defendant pay into court £50, (that sum being sufficient 10
cover the amount for which judgment was signed) to abide
the cvent of this suit, and pay all costs of signing said judgment
and subsequent proceedings thereon, and the costs of this appli-
cation—and, as the cause is in the Inferior Jurisdiction, allow
plaintiff to go to trial at the next sittings of the Ceunty Court,
taking one day’s notice of trial,

Order accordingly.

CARRALL ET AL v, Bart.

Attendance of witnesses before arbitrator—7 Woa 1V, cap, 3, ser, J0—Droduction
of documents,

Anex order, under 7 Wi, IV, cap. 3, «cc. 30, commanding the attendanca
of witnicases before an arlatrator, will be granted upan affidavit of achiteior
that their evidence is siccessury. mud that theie attenduiea caiot be procured
without such order.  On an upplication sler 7 Wan. IV, cap. 3, gec, 30, for
an arder comtnanding witnexiea to produce documents before an arhitmtor,
it must be shown that the docuwents requited ure such as withesses would be
cotpelled 10 produce ut & trivl.

[Nov. 14, 1856.]

Doyle applied ex parte for an order commanding the atten-
dance of witnesses before the arbitrator to whom this cause
was referred, and tho production by them of all documents
in their possession, relating to the wmatters in dispute, under
7 Win. IV, cap. 3, sec. 30.

The affidavit of the arbitrator, on which the application was
made, stated that upon proceeding with the reference it
appeared to him that certain persons (naming them) are
necessary and material witnesses in the matters referred 3
that they or some one of them are ar is in possession of docu-
ments and papers which are necessary evidence; that the
evidence of said witnesses anc the production of said docu-
meuts are necessary for the just scttlement of this cause;
that deponent believes it will be impossible to procure such
attendasce and production of documents without a Judze’s
order therefor ; and lastly stated the residence of the witnesses,
and that the reference had been adjourned 10 a centain day.

Drarer, C.J.C. P, granted the order commanding the
attendance of the witnesses, but refused 1o command the pro-
duction of documents, because the affidavit did not show that
the papers and documents required are such as the witnesses
would be compelied 10 produce at a trial.(2)

Curr v. SprovLE.
Pracsice—Proceedings commenced iefore C. I, P. lct. 1856—61 1 gection.
The Gist section of the Common Jaw Proccdure Act. 18%6. Las not a retraspee-

tive vfect.

An appearance per stat. had been entered and declaration
filed and served with demand of plea under the old practice
before the C. L. P. Act, 1856, came into force.

Brooke, for plaintift, applied for Jeave to sign judgment by
default under the 61st scction of the new Act, as in case of
non-appearance.

Daarzn, CJ.C.P.—The 61st clause of the C.L.P. Az, 1836,
has not a retrospective effect. Your proceedings were accord-
ing to the former practice, and by it there was an =npearance
entered for the defendant, so that this is not evey a case of

n-appearance.
pon-appe Application refuscd.

ta}) See Harrison's C. L. I Act, nec, 83, nete 1.

BLUMENTIIAL ET AL v. SoLoMoN,

Arrest— Foreigners— Resilence.

‘The rule that onr Luw will not allaw one foreigner 1o arrest another, does not
apply where the latter has done stich acis as establish an intention to become
w eesident here, previously to the istention of a fraudulent departure.

h)ec. 18, 18586.)

The particulars of the case appear in the judgment.

Hacarry, J.—Defendant has been arrested on the ordinary
affidavit of debe.

My. McMichael obtained a summons for his discharge on
aflidavit of defendant, to the effect that he was a native of
Germany; for the last ten years had lived in the United
States—first in Albany, and the last seven months in Wis-
consin—and until the last fortnight had never been in the
British dominions: that he was arrested on Saturday, Nov.
15th, having arrived in Toronto “on the Monday but one
before the last, the third day of Nov. inst.””; that he hired his
board for a few days in a boarding-house in this city; and
that he never had, nor has he any residence or home in this
city or in the Province of Canada; thut the debt was con-
tracted in New York and not in Canada; that plaintifis are
natives of Germany and have never resided in Canada, and
all reside in New York, where their place of business is.

The defendant relies on the law as laid down in Freer ».
Ferguson, 2 Cham. Rep. 144, and the cases there cited, and
contends that his case is governed thereby.

Mr. C. Gamble, for the plaintiffs, distinguishes this caso
from those cited, and calls attention to the defendant’s affi-
davit, in which he avoids all reference to any intention as to
settling in Canada, or the object of his coming here. He
cites Lamond v. Eilfe, 3 Q.B., 9105 Atkinson v. Black, 1 D.
& L., 849.

The case of Freer v. Ferguson scoms 10 establish that it is
contrary to the policy of our law to permit one foreigner to
follow another forcigner to Canada, where the latter may
happen to be on casual business, and amest him for a delt
contructed abroad. 1 do not understand it or the cases there
cited as going further on this head.

As the defendant here Iad the opportunity in his afiidavit
of showing under what circumstances he came to Canada,
and whether he was a mere transient visitor, or intending to
become a permanent resident, and is silent on these points, I
consider that the facts do not warrant me in regarding him in
any other light than that of an ordinary resident arrested for
a debt contracted abroad.  His counsel ingeniously suggests
that as he had only artived a few wecks before, and the
plaintifis swear ke was immediately about to depart from this
Province, I should regard him as within the priuciple of the
cases cited, Tt daes not sostrike me: the intention of a fraud-
ulent depanture may have been only formed a few hours or
minutes before his arrest, and cannot, I think, affect the ques-
tion whether he had or had not become a resident of Cauada.
Romberg ©. Sternbock, 1 Prac. Rep., 200, before the samo
icarned Judge as in Frur v, Ferguson, is much in point.
There the defendants swore they had been on business in
Buffalo where the debt was contracted ; that they came to
Canada ten days before arrest, arrived in London, intending
1o remain 2 short tine and return to the State of New
York.”
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‘The learned Judge says: ¢ The dofendants scem carefully
to avoid saying that they still carry on business at Buffalo, or
giving any information as to the nature of the business which
brought them to Canada, so that I may judge as to any proba-
bility of their being in Canada merely on some temporary
business, which would bring them within the rule that to
allow foreigners to arrest each other would bo a fraud upon
our law.” After noticing the affidavits filed by the plaintiffs
to show that defendauts had come to reside in Canada, the
Judge proceeds: < The defendant’s affidavit is not satisfactory
to bring them within the case of Freer v. Ferguson, bat if it
were 80, the fact that they must be treated as subject to our
law is established clearly, I think, beyond all question.”

I consider the affidavit in this case as far less satisfactory
than that in the case just cited.

The case of Breft v. Smith, 1 Practice Reposts, 315, before
Richards, J., seems to regard Freer v. Ferguson in the light
in which it is placed in the last case cited, as to the defen-
dant being only temporarily here when arrested on the debt
contracted abroad.

On the whole I am of opinion that I have not sufficient
materials laid before me by the defendant to bring his case
within the principle of those already decided in our Courts,
and that his application must be discharged. It is hardly a

case for costs, .
Summons discharged wwithout costs.(a)

BaxBERG v. Sorodox.

Areest—Aghdacit of debt.

A defendant will not be diccharged from arrest because the aflidavit of dehit only
allegres an - intent to defraul deponent. as the asugnee of the estate and effects
of plamnf.”? without alleging an - intent g0 defraud pains gl But Sendle,
that ruch su affidavit should show the nature of the assignmeat, and that
deponent 1s the reul plainid,

{Dcc. 18, 1556.3

The particulars appear in the judgment :

Hacarry, J. —This is a similar application to the last
(Blumenthal et al v. Solomon) by the same defendant on an
affidavit of facts almost identical.

The additional point taken is that the affidavit is insufficient.
It is sworn by Blumenthal, assignee of the estate and effects
of Jacob Bamberg, (the plaintiff,) that defendant «is indebted
to the estate of the said J. B.and this deponent as the assiguee
thereof,” in so much for goods sold by said J. B, before the
assignnient, concluding that defendant is about to leave, &e.,
sto defraud this deponcat, as such assignce as aforesaid, of
the said debt.”?

It is objected that this latter allegation does not satisfy our
Statute, which requires an intent to defraud « the plaintiff.”?

The point is new to me, and I do not feel warranted in decid-
ing that the affidavit is open to the objection taken. 1 rather
incline to consider that it substantially complics with the
Statute, although it would have been better, perhaps, to have
shown the nature of the assisnmont, aud that deponent was
the real plaintiff more cleatly.

A somewhat analogous objection was taken in Chamberlain
v. Wood, 1 Prac. Rep. 195, where deponent called himself
“attocney and agent,” without saying <« of the plaintiff.?

() Fora review of the cases beaning apon the point decided in thi .
‘s Cammon uwrtmdm:‘cx.;":ge lofm u in this ense; see

Buitxs, J., refused to discharge, leaving defendant to apply
in term if he thouuht proper, without prejudice to his giving
bail in the meant:.ne.

I shall take the same course, and discharge this application
without costs, in the same manuer.

Summons discharged without costs, with
leave to apply m Term.

Kenrr £7 AL v. WiLsoN ET AL.

Practice—Absconding de'tors—Continuation of proceelings commenced under old
Luw—C. L. P. Art, 1350, see. 35,

Proceedings againet absconding delitors whiels have been comntenced befuce
the ¢ L 1. Act 1856, will T allowed to Le contuiued as neardy as way be
1 accondanee with the fosnier practice.

[Dec. 16, 1856.)

A wamant of Attachment had been issued under the practice
in force befote the C. L. P. Act, 1856, and duc notice given;
by the direction of a Judge in Chambers since the new Act,
plaintiffs took out a writ of Summons and endeavored to serve
defendants.

They now produced affidavits showing that defendants had
been served by leaving copies of the writ of Summons affixed
to the doors of their respective last place of abode in this Pro-
vince; and that capies had been put up in the office of the
Deputy Cletk of the Crown in the county of Elgin, being the
county inwhich defendants were last resident in this Province ;
also, that this action was commenced by attachment issued on
the 10th June Jast; that defendants had some time previously
absconded to the United States; that up to the time of their
absconding, they resided and carried on business as partness at
or near Vienna in the county of Elgin; that plaintiffs, after
diligent enquiry, can obtain no information as to the place
defendants have fled to, further than that they have gone to
the United States; and that defendants have done no act in
defence of this action.

Hacarry, J.—I will grant the same order as granted by
Bums, 1., in Kckendull ct al v. McKimmon, 24U.C.LJ., 184(a)
and allow the plaintifls to proceed by filing the declaration with
a copy and notice to plead in the office of the Deputy Clerk
of the Crown at St. Thomas, in the county of Elgin; and
direet that such filing shall be deenied good service, and also
that filing notice of assessment to the defendants in the said
office shall be good scrvice according to the practice in force
before the C. L. P, Act, 1836,

Comstock v. LEaNEY.

Remoral of suit from Inferior to Superior Courts—Cornmission,

An action i which it will be necesaary to iscue a Commicann for the examie-
uation of witnessed may be braught i one of the Supenior Courte, although
the anount sued for way be wathin tho jurisdiction of an Juferior Court.,

[Dee. 16, 185%.]

This action was brought in the Queen’s Bench and a verdict
recovered by plaintitts for £8 3s.  The only witness who could
prove the account on which the action was brought resided out
ot the jurisdiction of the Courts, and it was neccssary that a
Comnission should be issucd to examine him.

* On the application of H. I}, Morphy for praintff,

Beaxs, J., before whom the cause was tried, now granted a
certificate, < that in his opinion this cavusc was a proper one to
be withdrawn, not only from the Division Court, but also from
léxe Cmg\ty Court, and to be brought in one of the Superior

ourts.

{2) See Harnson's C, L. . Acs, 1. 100,
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RupaLL v. Hurp ET AL.

Satisfaction Piece—Signature of plainsiff dispensed with—Rule 64, T. T.—
50 Vic., 1856,

Plaintiffs’ sisnature to the Satisfaction Piece, as required by Rule 64, T. T.

1856, will be dispensed with, and his attorney in the cause be authorised to
acknowledge satisfaction. upon so being shown that the attorney is authorised
by plaintiff to arrange the claim, and that the delay in obtaining plaimiff’s
siguature will be preiudicial (Dec. 11, 1856.)

L. W. Smith applied for an order dispensing with the sig-
nature of the plaintiff to the Satisfaction Piece, as required by
Rule 64 of Trinity Term, 20 Vic. 1856.

The affidavit of Smith showed that he had acted as plaintiffs
attorney in this cause, and had issued an execution against the
lands of defendants; that he had also since acted for plaint:f,
who resides in England, in proving his claim against defendant
Hurd, upon his judgment in this cause, as an Incumbrancer in
a certain foreclosure suit in Chancery against said Hurd ; that
he (deponent) had been applied to by the solicitor of Hurd to
discharge the judgment in this cause upon being paid the
same; that Hurd’s solicitor informed deponent that he was
prepared to satisfy the judgment, if the same could be imme-
diately discharged ; that deponent is fully authorised by the
plaintiff to collect the amount of the said claim, and to take all
necessary steps therefor—in further proof of which he referred
to a letter received by him from plaintiff, and now produced,
dated « London, 27th June, 1856, authorising him (deponent)
to act for plaintiff in arranging this claim; and that it is desi-
rable that deponent should be allowed to sign the Satisfaction
Piece, without delaying to send the same to England for plain-
tift’s signature.

HaganTty, J., granted an order <“that the signature of the
plaintiff to the Satisfaction Piece in this cause, as required by
Rule 64, Trinity Term, 1856, be dispensed with ; and that the
attorney for the plaintiff in this action be authorised to acknow-
ledge satisfaction of the judgment in this cause.”

I —

RipreY v. TuLLock.

Removal of suit from Division Court by Certiorari—13 § 14 Vic,, cap. 53, sec. 85.
A suit will be removed by certiorari from a Division Court to one of the Superior
Courts, upon its being shown that questions of law as to the application of
the Statute of Limitations will arise in the trial.
[Dee. 17, 1856.

Jackson, for defendant, applied under 13 & 14 Vic., cap. 53,
sec. 85, for an order for a writ of certiorari to remove this suit
from the First Division Court of the county of Hastings, to the
Court of Queen’s Bench.

The affidavit of defendant showed that the whole amount of
the account sued on is £29 10s. 6d., but plaintiff abandoned
the excess 80 as to sue in the Division Court ; that the whole
debt sued for, except ten shillings, appeared by plaintiff’s par-
ticulars to have been contracted more than six years next
before the Summons was issued herein; that defendant gave
notice of his intention to plead the Statute of Limitations, and
on the trial the Judge ruled that the claim being a running
account, the last items of which were obtained within the six
years, it did not come within the Statute of Limitations, and
accordingly gave judgment for plaintiff; that he, defendant,
obtained a new trial; that he has never promised to pay any
part of plaintiff’s claim within six years next before the issuing
of said summons ; that questions of law as to the application of

the Statute of Limitations to bar plaintif®s claim, are likely to
arise on the trial ; and that he owes no part of plaintifts claim,
and is advised and believes that he has a good defence on the
merits,

Hacarty, J., granted the order, quoting the wide words of
the Division Courts Act, 13 & 14 Vic., cap. 53, sec. 85, but
expressing strong doubts as to the general sufficiency of the
grounds alleged.

McKEeLLAR v. GRANT.
Endorsement on Fi. Fa.—Certificate of Judgment—Concurrent writs of Ezecution,

The costs of a certificate of judgment may not be endorsed on a Fi. Fa. The
costs of a concurrent writ will not be disallowed unless it be shown that it
was issued merely to make additivnal costs.

[Deec. 17, 1856.]

This was an application by Carrall to reduce the amount
endorsed on the Fi. Fa. by £2 10s. taxed off the bill of costs
on revision of taxation, the amount charged for certificates of
judgment—and the charge for one of the two concurrent writs
of execution issued.

The plaintiff showed cause, and showed on affidavit that he
had reason to believe that defendant had personal property in
both the counties to which writs were issued.

Hacarty, J.—The taking out and registering certificates of
judgment was for plaintifi’s own security, and he may not
endorse the costs thereof on his execution. The case of Wilt
v. Lai et al, 1 C. Rep. 216, decided that point. As to the charge
for concurrent writs, I would not disallow the costs of a concur-~
rent writ, unless it was very clearly shown that it was issued
oppressively for the purpose of making additional costs, which
does not appear to have been the case here.

Order absolute as to the £2 10s., and the charge
for certiflcates, with costs.

ToppiNG ET AL V. SALT.

Garnishee—Attachment of Debts—<. L. P. Act, 1858, sec. 194,

Semble, that debts of amounts within the jurisdiction of Division Courts will not
be attached by the Superior Courts, under sec. 184 of C.L.P. Act, 1856.

[Dec. 18, 1856.)

. The plaintiff had obtained an order from Burns, J., attaching
a number of debts, varying from £10 to 10s., due from certain
persons to the defendant, and calling upon the garnishees to
show cause why they should not pay these debts to the
plaintiffs.

Some of the garnishees not having appeared nor paid the
amounts due by them into Court, plaintiff asked for an order
that execution should issue. )

Hacarry, J.—1I have consulted the other Judges of the
Court of Common Pleas, and as at present advised, and until a
decision of one of the Courts in Banc shall have seitled the
practice, or some English decision be pointed out, it is con-

sidered that we ought not to grant orders attaching small debts,
a list of debts like those in this case. The carrying out such

-a practice would have the effect of bringing into the Superior

Courts innumerable suits which are far within the jurisdiction
of the Division Courts, and increasing costs to a startling
amount. No limit can be named at present. The Judges will
probably come to some general understanding on the subject.
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I will make no present order in this case. As the debts have
been attached, the gamishees can pay them into Court under
the Statute,

MonTtrorp ET AL V. McNavcHT.

Writ of trial—Action on a guaranty.

An action on a guaranty is not within the meaning of 8 Vic., cap. 13, see. 51.
The Statute only applies where the production of the document and proof of
signature would be, per se, prima facie evidence of indebtedness.

This was an action brought upon the following guaranty :
“£144 14s. 1id. Brantford, 17th June, 1856.
¢ Messrs. O. F. Montrorp & Co, :
¢ Gents, please let Mr. Wm. Latimer, have goods and work
¢ out of your shop to the amount of one hundred and forty-four
¢« pounds 14s. 1id., and he will give you his note for that
“amount, and I hereby guarantee the payment of said note
¢ when due, said note to be made payable three months from
¢ the above date.
“ Yours, &c., JosN McNaveur.”
Plaintiffs applied for a writ of Trial, under 8th Vic. cap. 13,
section 51.
(Nov. 13, 1856.)— Burns showed cause, and submitted that
this was not a case within the meaning of the Statute.
Hacarty, J.—The meaning of the statute in saying ¢ where
the amount is ascertained by the signature of the defendant,”
is in my opinion where the simple production of the document
and proof of the signature would be, per se, primd facie evi-
dence of the defendant’s liability to a fixed amount. This is
not such a case—other evidence would have been unnecessary.
I must discharge this summons, but without costs, as no autho-
rity is cited on the point.
Summons discharged accordingly.

Ducean, oNe &ec. v. CoTroN.
Reference of Solicitor’s Bill to be tazed—16 Vic., cap. 115, secs. 20, 25—Entitling
of affidavits.
Application to have a solicitor’s bill referred. to be taxed under 16 Vic., cap. 176,
sec. 20, must be made in the matter of such solicitor, as required by 26th sec.
This action is pending in the County Court, and is brought
by plaintifl, a solicitor, for his costs in different suits in the
Superior Courts, upon the retainer of defendants. Defendants
applied under 16 Vie., cap. 175, sec. 20, to have the bills of
costs on which the action’is brought, referred to be taxed, and
entitled the affidavits on which they applied, and their sum-
mons, in the Courts and causes in which the business had
been done.

(Nov. 11, 1856.)—Burns showed cause. The affidavits and
summons are wrongly entitled: the application should have

been made in the matter of the attorney, as required by the
25th section of 16 Vie., cap. 175.

Hacarty, J.—The statute is peremptory, and I must dis-
chargge this summons, but without costs, as the objection is
technical, and no authority is cited on the point.

Summons discharged without costs.
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TO OUR READERS.

The Law Journal has passed the ordeal of a
second year. It has preserved the confidence of
those who first approved of its publication; it has
gained new and valuable supporters; spontancous
testimony has poured in upon us, to the value and
general usefulness of the Journal : from the highest
legal quarters we have received the warmest ex-
pressions of encouragement—and of those enlight-
ened and intellectual friends who cheered us on to
exertion, not a few have extended our means of
selecting objects they approve.

We thankfully acknowledge assistance and sug-
gestions received, and if our position did not enjoin
upon us an obligation to reserve, could with pride
indicate the sources from which much that appeared
in the Journal emanated.
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The system of reporting has met with favour at
the hands of the profession, and the late arrange-
ments by which they are promptly supplied with
the Chamber Decisions on the Common Law Pro-
cedure Act, has added much to the value of the
Journal, and has, we trust, convinced our brethren
that professional interests are not forgotten.

There was some little misapprcehension at first;
it has, we believe, been removed.  The fruc inte-
rosts of the profession we have at heart, and they
may be best served by making the most of matters
as they we, and guiding progress for the fature in
a right and safe dircction.

The Law Journal, we know, has also served the
useful purpose of guiding Officers of Courts and
Municipal Bodies in the discharge of their daties ;
in some cases preventing errors, in others saving
from the consequences of persevering in illegal
acts: and several of the improvements in the law
and its administration advocated in our Journal,
we have had the satisfaction of seeing carried into
effect.

Our futarc must depend on the way we may be
sustained : with @ more general and liberal support
we will be able to procure further assistance from
talented writers here and in England, and with
varied interests to serve we trust to be able to
satisfy all.

If onc third of our present subscribers would
cach take the trouble to procure onc additional sub-
scriber, they would most effectually further objects
they approve, and enable us 1o make the Journal a
legal organ worthy of Upper Canada.

From the first we have been anxious to obtain
cases from the Divsion Courts and other Courts in
which the local Judges preside: our supply of
Local Courts Reports has hitherto been very
scanty, as we have had tc rely for the most part on
the voluntary contributions of practitioners. The
numerous objects, placed in one way or another
under the jurisdiction of the County Judge, must
constantly furnish cases of importance for determi-
nation, and a record of them would be extremely
uscful to all concerned in local administration.
Practitioners are not always present in these
Courts, and under any circuinstances our experi-
ence leads us to belicve that no regular general
supply could be looked for from them.

We wounld therefore, to borrow the sentiments of
an English periodieal similar to our own, “beg to
“ask the Judges of the County Courts to send us
“all their written judgments, whenever they are
“given. A collection of these, where they may be
¢ regularly read and be preserved for the use of the
“ Judges and others, would be a valuable feature,
“and it will not, we trust, be imposing too much
“trouble to ask to ask the Judges to post their
¢ written Judgments to us as soon as delivered,
“The M.S., if desired, can be returned, but if they
“ possess a copy in print, it will probably be more
¢ serviceable.  We do not put this so much as a
¢ favour to us as for the convenience of the Judges
« themselves, and that of all engaged in the Courts,
“ 10 whom it must be of great utility and interest
1o posscss in print the Judgments that have been
« deliberately prepared.” These observations, cor-
reet in their application to the English Judges, have
great additional weight as applied to our County
Judges, who possess larger jurisdiction and also
collateral powers which do not belong to the
County Judge at home.

We would beg most respectfully to solicit our
County Judges to favour us with all their written
Judgment. Reports received from other quarters,
which we decmn on inspection worthy of publica-
tion, will be paid for.

In conclusion we would say, what has been done
already must be our guarantee for the future. To
make the Law Journal better deserving of public
and professional support and to enlarge its sphere
of usefulness will be our continuous aim.

MR. MOWAT’S LECTURE—AMERICAN REPORTS
AND LAW BOOKS.

On another page will be found an extract from
a well written and very valuable lecture delivered
by Mr. Mowat at Osgoode Hall, last term. Not
merely to Students, but to the Profession generally,
will the extract given be found useful and interest-
ing. Mr. Mowat very judiciously selected for con-
sideration an important and hitherto almost an
untouched topic. The estimation in which Ameri-
can Judges and writers on law are held by the
Judges and Jurists of England, (*‘ and I suppose 1
may add, of Canada,” Mr. Mowat modesily says)
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and the use and value to us of American Reports.
The Lecturer very properly gives some leading
cautions in the use of these reports, and is evidently
of opinion that their employment should be eircum-
seribed within the narrowest limits. In the main
we are not disposed to differ with the opinions
expressed, but wonld remark that, as Jurisprudence
is entitled to a place among the liberal sciences, it
follows that all sources, foreign and domestic, from
which men of scicnce may add to their information,
should be unhesitatingly resorted to—more particu-
larly in the business of Administration, where the
absence of positive authority leaves only broad
grounds of rational jurisprudence upon which to
base a decision.

The ancestors of our American neighbors carried
with them to this continent the body of the English
Law, as it then stood, and the principles of the
Common Law of England (excepting such as were
inapplicable to the circumstances of the country)
as well as the Statutes amendatory of the Common
Law, constitute the Commnn Law in, at least, the
Northern 8tates. With us the English laws were
expressly adopted and referred to as the Rule for
the decision of all questions relative to property
and civil rights,

Like the American pcople, our system of juris-
prudence has been built on a noble foundation.
We have altered and modified; as circumstances
scemed to require, so have they. in loral circum-
stances and present situation we are in many res-
pects alike; and our commercial relations are
every day becoming more intimate and more
diffused. New combinations of facts are con-
stantly arising and producing new questions of law
amongst an enterprising and pregressive people:
in this respect both countries have much in com-
mon: our reports would be valuable to the Ameri-
cans, and we readily admit that the value to us of
American Reports can scarcely be overrated—not
as guides certainly, yet it scems but reasonable
that those who are called upon to decide should
wish to know what others, distinguished for wis-
dom and experience, have done in cases similar to
those in which they theinselves may be called upon
toact. ‘A Judge can have no wish upon 2 ques-
tion of law, but to know what the law is,” and in

doubifu! cascs it would argre usduc confidence to
R '

refuse the light of intelligent adjudication from
whatever quarter it might proceed.

We quite agree with the leamed lecturer that
the Library of ihe Law Socicty of Upper Canada
“swould certainly want a very material element of
completeness, if it did not at the earliest practi-
cable period contain the reports of all the United
States of America, even though amongst these
there may be not a few which can scldom if ever
be cited in our Courts with advantage.” We do
not however think with Mr. Mowat that Digests
and Indexes shonld be excepted: these in many
instances will be found greatly to facilitate refe-
rence to reports, and we would mention “Putnam’s
United States Equity Digest,” and ¢ The United
States Annual Digest” as aflording evidence of the
correctness of our assertion.

The subject of Reprints of Fnglish publications
“with American notes” is not touched upon in this
lecture. We have always been of opinion that
unmutilated reprints with notes and references to
American cuscs by men of recognized ability were
wore valuable to the Canadian Lawyer than Eng-
lish editions, and that reading English works, by
the light of American decisions, gave added infor-
mation to the educated /awyer.

There is onc point more in Mr. Mowat’s very
instructive remarks to which we would refer:—
«The rules T have suggested for guidance are but
corollarics of another and iore general rule, which
you should ever keep in mind, namely, that the
true objects of the arguments of Counsel is to assist
the Judge in comingto a sound conclusion.” Too
much prominence cannet be given to a sentiment
such as this—it commends itscif to every honorable
mind. “While fulfllling his duty to his client,”
said an amiable advocate and writer, “the lawyer
forgets not what is due to the community; * * * *
he endecavours to co-operate with the Judge in
building up good laws upon sure foundations.”

« With reference to the task which I may be con«
¢ sidered to have imposed upon Counsel (observed
“ Lorp LaNGDALE, in Jlutchinson v. Stephens,) ¥
¢ wish to observe that it arises from the confidence
“ which long experience induces me to repose in
¢ them, and from a sense which I entertain of their
“truly honorable and important services, which
¢ thev constantlv perform as ministers of fustice,
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“acting in aid of the Judge beforc whom they prac-
“tice,
“mere ndvocate or agent for his client, to gain a
“victory if he ean on a particular oecasion.  The
¢ zeal and the arguments of every counsel, knowing
«+vhat is due to himself and to his honorable pro-
“ fession, are qualified by considerations aflecting
“the general imerests of justice.”

CHAMBER CASES.

Our Chamber Reports arc again so nunerous
that we can only, as before, give notes of many of
them, which want of space will not allow us to
publish in full in this number :—

Cataraaur Roww Co. v. Doxx.
Attachineng of dedrs=194th seetior €. Lo PL det, 1836,

The aflidavit vequired by the 13th sectian of the C. L. P.
Act, 1836, for an arder to attach debts will not be dispensed
with, and that afiidavit must be positive and explieat.  Under
cerlain circumstatces, however, an afiidavit founded on belief
will be sutlicient.~—Per Hagarty, J.

B. & L. H. R. Co. v. Gorpox.
Replevin~When local and when transitory—14 § 15 Vic., cap. 68,
Where the goods to be replevied hive not been distrained,
the writ of replevin may be sued out in any county, and a
writ of Replevin mn{ be issned from one onter county to
replevy goods in another outer county.—J14., Nov. 12, 185‘{5.

Winrtrier v. WinirTieR.

V r TR | g fort vy & b f ., . 30,
Interplead: summo::‘ - mjl):gabyxg&r‘ T’:':,{-f:;?.d 5:;' :lrtn.rg‘am, Tth Vie., enp. 30
The affidavit on which to apply for an Interploader summons

on behalf of Sherifl. should state that the application is made
solely for the benefit of Sherifl, and that he does not collude
with either claimant or plaintill.—~24., Nov. 11.

Hexpersox v. Conxen,
Practice~Counsel feos.

The rule of Practice that a person cannot tax a counsel fee
in his awn case against the opposite parly does not extend to
his partner. A connsel fee will be taxed between party and

arty, even though the caunsel did not attend the trial.—Per

urns, J., Dec. 2.

Harnixoron v. JarrINGTON.
Ejectment—~Defence by person not named in writ—C. L. P, Act, 1656, see, 225.
A person in possession and not named in the writ of Eject-
ment will be allowed to appear and defend, even though the
defendant have already given a confession of judgment and a
writ of Iab. fuc. vos. ?las been issued thereon.—1b., Dec. 4.

Jongs v. DEBercur FT A,
Antachment of dels—C, L. P. Aet, 1S58, sec, 198,

An order for the attachment of debts under 1%4th seetion of
the C. L. P. Aet, 1856, will be granted upon affidavit of belief
of gamnishee’s indebtedness, provided sufficient grounds be
showa in affidavit for such belief.—1b., Dec. 5.

Harnis v. ANDREWS.
Practrce—~Appearance—C. L. P, dct, 1556, sec. 62,
An appearance is in time, even though filed while plaintiff
is entering judgment, so that the judgment be not fully signed.
—Per Hagarty, 3., Dec. 19,

No counsel supposes himseif to be the

Beaty v. Cuanity.
Practice—Wret of trial—Commssion.
Tt is agoad ahjection to an application for a writ of trial that

it will be necessary to issue o commission for the examination

ot defendant’s witnesses.—Per Robiuson, CJ., Dec. 22.

Eaxara.—In January No. of Vul. 3, page 4. column 2, hine 28, “in'* omut;
puge 6, column 1, e 9, for * Walworth" read “Waworth?; page 6, column
2, fe 21, for “Yrespective® read respectful.?

MONTHLY REPERTORY.

COMMON LAW,

BARBER v, BrowN AND SyrTir. Nov. 11, 14.
id under mistake of

C.P.
Money had and received— Rent
JSucts—Set-off. .
Money paid as rent under a mistake of facts recovered back
in an action for money had and received, Defendants allowed
to set-off ground rent, rates and taxes paid by them in respect
of the premiaes veeupied by the plaintith,

EX. .HuxTtEer v, Giesoxs. Nov. 4.

Pleading—Equitable replication—Statute of Limitations—
Trespass.

A plaintiff will not be allowed to reply on equitable grounds
to a plea of the Statute of Limitations to an action of trespass
for breaking and entering the plantifis clese, and taking and
carrying away and converting the plaintifi’s coal; that the
causes of action were fraudulently concealed by the defendant
until within six years before the cammencement of the action.

Semble, that such a replication would be bad in any case.

Scmble, per Bramweny, B., that it was not meant by
section 85 of the C. L. P. Act, 1854, that replications on
cquitable grounds should be allowed where the miatters therein
stated disclose that the foundation of the plaintiff’s claim is
of a purely equitable natwre.

EX. Pistruccr v. Turses. Nov. 19.
Practice—Ncw trial—Additional evidence—Surprise.

At the trial of an an action to recover damages for a personal
injury by reason of the defendant’s negligent driving, evidence
was oftered on behalf of the defendant that the plaintifi and his
wife (who at the time of the accident were in another carriage
which was being driven by the plaintiff,) had used expressions
to the eflect that it happened through the fault of the plaintift
lumself, The plaintifi and his wife denied having used these
expressions, and the jury found for the plaintifi. The Court
refusad a uew trial to give the defendant an opportunity of
showing that the expressions had in fact been used, and that
the plaintift was in fault as the point had been before the jury,
aud there was no case of fraud or perjury.

Q.B. Grace v. WILMER. Nov. 17.
Practice—Change of Fcl‘nlu_szﬁnorney’s privilege to sue in
(]

An attorney of one of the superior courts has the right to sue
in Middlesex, if he sue in his own person as an attorney.

C.C.R. ReciNa v. Lister. Nov. 15.
Embezzlement— Evidence—Accounting—Entry in Ledger—
7 & 8 Geo. 1V, cap. 29, sec. 41.

A conviction for embezzlement was supported, theugh it
appeared that the prisoner had entered the sum appropriated
in his master’s ledger.
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C.C.R. ReGISA v, GREEN, Moe. 15.1 EX. Craugs: v. Lavnig. (P.O.) Nov. 18, 19,

Larceny—Omwnership of goods—Builee—— Stull, stealing
from—Autrefois acquit—Amendnent 14 & 13 Fic., cap.

100, sections 1,2 & 3.

A boy 14 years of age living with and assisting his futher in
his bustness witlout wages, at one o’clock w the day succeeded
his father in the charge of his futher’s stadl, from whenee some
of his futher's goods were stolen by the prisoner.  Held, that
in a count for larceny the ownership of the goods could not be
laid in the toy.

The prisoner having been indicted on a count stating the
ownership to be in the boy, was acquitted, and a second indict-
ment was then preferred, laying the ownership in the father,
upon which he was convicted.

Held, that a plea of autrefois acquit could not be sustained,
and that the conviction was right,

Q:¢B. MARTIN v. ANDREWS. Nop. 22,

Aloney had and received—Wilness® conduct money—Settle-
ament of cause before allendance of wilness required.
Where, in consequence of the setilement of a cauce, the
attendance of a person subpenaed as a witness is not required
and he has notice, money paid to him as conduct money may
be recovered as money received to the use of the party paying.

C.C.R. Reciva vo Harrier Wirsox. Nov, 22,

Causing abortion—Administering and causing to be taken—

Presence of prisoner at time of tuking—Intent in taking—

7 W 1V, and 1 Vic, cap. 85, sec. 6.

Upon an indictment under 7 Wm. IV, and 1 Vic., cap. 85,
sec. 6, for causing abortion, it was proved that the woman
requested the prisoner to get her something to procure misear-
riage, and that a drug was both given by the prisoner and
taken by the woman with that intent, but the taking was not in
the presence of the prisoner, and that it produced miscarmiage.

Held, that a conviction upon the facts above was right, and
that there was an ¢ administering and causing to be taken”?
within the Statute, though the prisoner was not present at the
time. )

Q.B. Browx v. PELLEGRINI. Nov. 21.

Charter partzﬂ-—-quercnca to arbitration under Coninon
w Procedure Act, 1834, sec. 11.

By the 17 & 18 Vic., cap. 125, sec. 11, which enables the
court as a judge to stay proceedings, when the panties to a
contract agree that any exsting or future diflerences between
them shall be seferred to arbitration, is meant all existing or
future differences arising out of the contract itseli: and it is not
confined to the very subject matter of the action itself, in which
the court or a judge is applied to stay the proceedings.

EX. Hayun v. Tuc Great Nortuees R.W. Co.  Nor. 19.

Damages—Measure of, in actions of contract—Damages in

actions of tort—Injury to feelings— Functions of jury.

The damages in actions for breach of contract are ordinarily
confined to losses which are capable of being appreciated in
money: and with the exception of the case of 2 breach of pro-
mise of marriage, damages that are not capable of being esti-
mated, such as injury to feelings or vexation, are not allowed :
aliter 1 actions of tort.

Where the action was for breach of contract in not carrying
the plaintiff to the end of the journey to which the defendants
had contracted to convey him, and the Judge told the jury tkat
they ought ou_lg 10 give the sum which it cost the plaintiff to

e the residue of the journey, in addition to nominal dam-
ages. Held, that the direction was right.

Trustee—.Authority to hunkrers to receive moncy--Advances—
Equitable plea.

A married woman and her husband requested her trustee to
arant a power of attordey to the defendant to receive her divi-
dends s ‘m did v, aud they afterwards opened an account with
the defendant’s agents at Brussels and arranged that in con-
sideration of receiving certain advauces they would instruct
the defendant to remit the dividends from time to time. A
debt having accroed to the bankers at Brussels, the authority
to pay themn the dividend was withdrawn, but the defendant
reccived it as usual and remitted it to the bank at Brussels.

Ileld, that the plaintif, the trustee, might maintain an action
against the defendant for such dividend, and that the authority
wits not irrevocable, although the advances had been made on
the faith of it.

No equitable plea will be permitted except in a case where
the plea and the decision and judgment of the Couat upon it
will work ont and complete all the equity that beloags to the
matter to which the plea refers. '

ARANGURON v. SCHOFIELD. Nor. 20.
Lost bill of exchunge—Indemnity—Pleading.
Where an action is bronght on a lost bill of exchange, defen-
dant must plead and obtain the decision of a jury ; the Court
will not stay proceedings on payment of the amount, and call
npon the plaintill to give an indemmty against any other claim
in respect of the lost bill.

Q.8B. Huewerr v. Wess, Nov. 21.

Practice—Discorery of documents—C. L. P, Act, 1854—
Affiduarit.

The Court will not compel a party to answer as to his pos-
session of documents under section 50 of C. L. P. Act, lgg?i,
upon a mere affidavit of belief that he has some documents
relating to the matter in dispute.

Q.B. HewitTt v. WeBs. Nov. 21.

Practice—Common Law Procedure Act, 1836, scc. 50—
Discorery of documents.

This Court will not grant a rule calling upon a {::my to an
activn to discover what decuments he may have in his posses-
sion relating to the cause, but the pasty claiming the discovery

must name what documents he desites to inspect.

EX.

C.C.R. REeGINA v. SPENCER AND Davinsox. Nov. 22.

Arson—Stack of grain—Flaxr—71 William 1V, and 1 Vie,,
cap. 89, sec. 10.
Ufpon indictment under 7 Wm. 1V, and 1 Vic., cap. 89, sec.
10, for setting fire to a stack of grain, it was proved that the
risoners set fire to a stack of flax with the seed in it, and the
Jury found that flax seed is a grain:
Held, that a_conviction upon the above facts and finding of
the jury was right.

Q.8. Russest v. PELLEGRINI. Nov. 21.

Practice—Enforcing obedience to an arbitration clause in
a charter purty—~NSec. 11 of C. L. P. Act, 1854.

A charter party contained a clause that if any differcnee of
opinion should arise between the pasties either m principle or
detail, the same should be referred to arbitration. An action
having been brought upon that charter pzn{by the ship owner
for the freight, and a cross action by the charterer for
damages alleged to have been occasioned by the unseaworthi-
ness of the vessel, the Court made absolute a rule under sec.
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11 of C. L. P. Act, 1854, 10 stay all proceedings in the action
by the ship owner, the charterer bemy willing to refer.

To bring a case within that section it i< enongh if there be
& matter i dispute between the parties wlueh they have ageed
to refer, and an action also in respect of a natter agreed {o be
referred, although the action may have been brought in respect
of some claim arising out of the same contrael, which, as a
matter legal right, 13 not substantially disputed.

Q.B. . Ginsox v. Vonwcy, Nov. 18,25,

Practice—Alteration of defendant’s name in writ of sum-
mons—Rescaling writ.

A writ issued by mistake against a defendant in a wrong
name, may be altered by correcting the name and getting the
writ rescaled without altering the teste.

EX. StokEs v. CoX AND OTHERS. Nor. 29.

Insurance, ﬂre—l’olicy! effect of (Icscript{on in—Alleration
of circumstances nol increasing the risk—Express condi-
tions—Construction.

In a policy effected by the plaintiff with the « Birmngham
Fire Office,” the subject mattrr of the Insurance was deseribed
¢ 0n 2 range of buildings of three stoties, )l connunicatumer,
situate, &c., comprising offices, warchuuses, curriers’ shops,
and dressing rooms, having a stock of cil (1ot exceeding four
cwt.) deposited therein, part of lower story of sad buiidng
beirg used as a stable, coach-house and boiler-house—no
steam engine employed on the premises— the steamn from said
boiler being used for heating water aud warmng the shops:
brick and tiled or :1ated.

N.B.—The process of melting tallow by steam in said bmler
house, and also the usc of two pipe stoves in suid building are
‘hereby allowed ; but it is warranted that no oil be boiled, nor
any process of japanning leather be carried on therein, nor any
building adjoining thereto.” The policy described with par-
ticularity four specics of insurance, “‘common,” “hazardons,
¢ doubly hazardous,” and ¢« special risks”; and in describing
the last, stated, ¢ when insmances deemed special nsks are
proposed, the most particular specification of the propenty and
all circumstances attending the same, with a ground pian of
the premises, will be required: but all which special risks
must be particularized on the policy to render the same valid
or in force.”> The seventh condition inddorsed on the policy,
after providing that persons in cases of removal to other pre-
mises, or death, &¢., might preserve their policies, «if the
nature and risk insured be not altered,” but in every case the
yolicy would not be held in force until notice of the removal,
&e., and indorsement on the policy, stated s ¢ If after the assu-
rance shall have been effected, the risk shall be increased by
any alteration of the material eomposing the buildings, or by
the erection of any stone coakel-kiln fumace, or the like, the
introduction of any hazardous process, the deposit of any haz-
ardous goods, the making of any hazardous commun cation, or
by any other alteration of circumstances, and the particulars of
the same shall not be endorsed on the policy by the secretary,
or_some other agent of the company, and a proportionate pre-
mium paid (if required), such insurance shall be of no force.*?
The subject matter of the insurance in question was correctly
described at the time of cfiecting the policy, the plaintiff,
without notice to the office, erected in the stable the machinery
of a steam engine, which was supplied by steam from the
beiler mentioned in the policy, but the actual risk was not
incrcased by it. The premises wers afterwards destroyed by
accidental fire,

MIeld, (reversing the decision of the Exchiequer) that the
assured was only required by the seventh condition to give
natice to the office of an alteration by which the risk would be
inereased ; ard that ag the risk weas not increased by the intro-

duction of the steam cngine, the policy was not avoided, and
the plaintdl was entitled to recover against the office.

Quare, as to the cffeet of a statement in the deseription of a
policy requiring no express conditions,

Lonrp LucaN v. Syita xT AL,

Libel—Plcading several matters.

To an action fur libel the Court will permit a defendant to
Plcml with the weneral issue, a plea stating that the alleged
ibel complained of is a fair comment in a public joumal on
the public acts of a public man.

Ex.

CIIANCLURY.

BaANNERMAN V. CLARK. Nor. 19.

Specific performance—Inlerest and costs.

A contract to sell an estate to B., the terms being that the .
contract shall Le completed on a day named ; and if from any
cause whatsoever the purchase shall not be completed, tho
purchaser shail pay interest at £5 per cent from that time until
the completion of the purchase. ~ The title is accepted, the
conveyance engrossed, and two days before the' day named A.
dies, having devised her real estate to an infant.” A bill for
speefie performance is filed by B., who pays the purchase
money into Cowt generally, and bhis right to specilic perform-
anee being admitted, and no question raised as to title, the
questions were whether B, was liable to pay interest; and if
s0, whether after payment into Court, Acld, that he was, No
costs given to either party.

V.C.K.

pu—

NOTICES OF NEW LAW BOOKS.

Tur Urper Caxana Law DiReEcTORY FOR 1857—8y J. Rorpaxs.

Henry Rowsell, Toronto.

Though many of our professional readers would require to be
enlightened as to the nature and scope of a ¢ Law Stationer’s®
business, we cannot just now spare time to do it: they must
be content to know that we actually have a genuine Law Sta-
tioner in Upper Canada, and that that funetionary is ambitious
to serve the profession and himself by the same act. Mr.
J. Rordans has compiled and published a Law Directory for
Upper Canada. It embraces all the information usually found
in such publications. For example the following:

Upper Canada Judiciary, &c.—~Crown Law Department—
DeputyClerks of the Crown~—Sherifl’s Office—Surrogate Courts
—County Courts—Recorders® Conrts——Division Courts—Alpha~
betical IYist of practising Bawisters and Attorneys throughout
Upper Canadq, with their places of residence—List of Toronto
Barristers and Attorneys, with their places of business and
residence~—List of Barristers and Attorneys throughout Upper
Canada, arranged under different different Cities, Towns, &c.,
with their Agents in Toronto—List of Commissioners for taking
Affidavits in Upper Canada-—List of Commissioners for taking
Affidavits in Upper Canada to be acted upon in Lower Canada—
Do. do. in Lower Canada to be acted upon in Upper Canada—
List of Notaries in Upper Canada--Lower Canada Judiciary,
&e.—English Judiciary~—Irish Judiciary.

From the brief glance-we have been able to give over the
Directory, we have no hesitation in saying that it is a very
laborious and creditable production, and commend it to the
profession.  Mr. Rordans really deserves to ba encouraged to,

.

:make the work an annual publication.



