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DI1VI SiO0N CO URTS.

OFFICERS AND SUITORS.

CLERxs.-"'A Clerk" wvrites Io us as follows:
"I amn greatly troubled aboust thîe payrnent ol wvitnesses;

wliere tisere are several in a case, it gives snuch additiossal
trouble, ni; 1 take a receipt whien paying each - assd it hiappens
somnetires that tiseplaintiffgivcs me sso insformations about li.-
wstitesses, so thati1 canilot put iscir fées ius thse costs, ausd
tisen wv1ent hey cornet lu gaieir pay, axsd 1usd iose for sliesn,
il is noîlsisg but grumble, grumble. Hov had I best act ?
an%- ;ay, can 1 mare any deductiosi for my trouble ils openhssg
an account with each %witusoss V"

The writer of tise above, and niany ciller Division
Court Clerks, as wve have reason to believe, have
entirely mîstairen the scope of iseir duties respect-
irsg wvftness foes. Ail Isle trouble "lA Cie rk"l so
patiseticaiiy refers to wvill be saved by an adherencc
le tise prescribcd practice.

In the first place, tise Clerk bias officially notising
wvhatever to do wvii Ille payaient of the -%vilnesses
in tise cause. Tise party on wisose bohsaif tIsey are
suramoncd, pays tisem, and tise expenses cf wvit-
nesses are taxcd and alio-wcd as disbursements in
tise cause, and form, part cf Isle cosis belonging ta
Isle plainif or sucessful party, and arceaabe
vhen, coectcd, oniy tu Isia. It is flot unusuai,

wc believe, for suds Party ta autîsorise Isle Cierk Io
pay isis witncsses due bis they lsold for ilseir focs,
but if tise Clerk usidertakes to do so, it is a purciy
voluntary act on isis part, and Isle practice is vcry
objectionable.

The only safe course for Isle Cierk is tu adîsere
strictly to tise 4Stis Rule, wii requires himi,
l.>fi.rc alloici»g disburscmc>ds Io il>wss, l u s(ilisIfl
ldmsdsef t/sût t/he itincses attcndcdl, and thui l/w c/oins
for fte isjust. In other Nvords lie must be satisfied
dioat tise wviînesses have been paid : al pages 61 anud
S1, Volume 1. of Ibis Journal, Isle mode cf taxation
is ftilly cntered upon, and foris given fur aflidavits
of disbuisemcnts. A wvitness nay refise t attend,
unless bis expenses are tendered te iini eu
scrvcd wvitii tise summrnns, or lie nmay in Court
refuse lo be swvor until luis exiienses are 1 ,aid : if
lie aliows bals occasions in slip; %itisout obtaining
paymenl, lie miust look for payaient Io tise party
Nvio caused lsim le bc summoncd, asnd flot Io tise
Clerk : and if isat partywxiii, fot pay lsim, lie sxsay
sue bim for the amount, unicss ise chooses in take
il eut in Ilgumbing.>'

T. B. asks if "a Party maty, under Rule 1 1, bc
dcscribcd by a nickname IlYelIowv Jini."

WC îisink lie aiay, providcd the plaintif is unac-
qussinted vî'ith bis surnamce, and on enqusty is flot
able tu Icain it: --ad providcd misa, tisai " Yeliow
Jim?" is thse name by -,viich lie is gencraily known.
Tise piaisiîiff miglit otiscrwise bc in dajnger of iosing

1

bis debt.' At the sansie timce it should hc mnade
quite ecar bushe judge,by proof, islai Ille individual
wvent by tise "isîss"in question ; tisat tise
plaintili isad usod due diligtence tu discover bis
psropcr nanie, and thaï, Il YioNv .Jim" -was used of
zsecessity and not in derision. An abuise of tise
priviiege given by Ille 141i Rule wouid, nu douhi,
iiiduce tie Judge tu dcprive tise plainilf of cosis.

T. L. is inforirsed duit wc have yct sonic copies
of Volume 1. of ibis Journal, -%vIti Index, at 309.,
bound.

ht ay be sent by mail, frce of postage.

BAILIFF.-T. B. asks tise consequence of onmit-
ting Io endorse tise Ilamount of mileage," on -%ar-
rant of comiisent nit tise lime lie delivers it «vîil
tIsle prisonor tu Ille guler, anti if lise eau after\.arde
cridorse tise "ltravel."1

If Ille prisonor lias been disclsarged by payaient
of tise debt and cosis tise Bailifi loses tise niicage;
but if ai any before tise discisarge tIsle ansount of
mlleage be endorsed, it is dermandable %vitis tise
debt and cosis, before tise party can obtain lus
roicas.e by payinent.

SU IT ORS.

«oods bariainad sold.-ln transactions relat-
ismg to tise sale of goods, il sometimes happens Ibat.
tîsore is no actual delivery of tise goods. In order
to support an action for goods bargaisied and sold
Ilse jslaintiff mst prove such a contract of sale as
was suflicieni in lawv lo vest in tise defendant tise
pruperty ini tise goods, and confer on Isim, a rigii to
srainîain an action for îisemr even against tise Plain-
tiff iiiseif uipon lessdering Isle speeifso. price agreed
on. If tise saie bc witii Isle rmeasing of tise 171li
section of %visat is calied tise Statute of Frauds and
of tise price of £10 sterling or sspards Isle requi-
sites of tisat statute inust be provcd.

Tise substance cf thse 171h section is slsoriy as
foiiowvs -- No contract for tise sale of any goodýs,

vmcor rnorcisasdize, for the psice of £ 10 sterling,
s/w// l'e a/lu iccd tu bc pood, cxcept tise buyer shaih
accept part cf tise gods so.-:old and acinallly reccive
Isle sanie, or givo ssosrsetiing in carxsest tu bind tise
bargai n, or in part paynîent, or sorit* note or menin-
randum in -%vris.ing of Isle said btsrgnin be miade and
signed by Ille parties in be cisurgcd witi sucs con-
tract or isoir agents tisco latily autIsorized.

As -tve arc spcaiig of goods bargaincd and soid
it is nct isere nccssary to notice,%%,Isat is a sufficient
acceptztice and reccipi Io satisfy lse ztatiie. But
as Isle section alluded la is one of importance, and
parties are constant],. geîtissg inio dilffcuities by
failing te observe ils requircaients, %Vc Nvili consider
in delaii-Yoe i-icc-Ea'creiest or piart irmcit-
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NoV~te or iiem;oraiidi » inwiritiýg- of theL bargain-
'ic tii ugi, aud sigiîdng, .' pQte- ilrc l'y

ag-ents.
Of Mhe priée of £ 10 sferlibîjg
The £10 sterling is equivalent lu £121 los. cur-

rency; if the price of the goods is undcr that sum,
fIe statute ducs nlot apply. If several articles bc
boughit at a shop at the saine lime, but ai dilhirent
pries, cadi article being under £ 1, but amouni ing
altogeier to say £70, it would be lield te be un e
contracb, and ýwithin the meaningy of Ilie statutc.

lIr O XT F.

MANUAL, ON THE OFFICE ANDODUTIES OF
BAILIFFS IN THE DIVISION COU RTS.

(For the Lino Journal.-3v V.)
CONTIi.UED FlR0'M PAGF 183, VoI.. IL.

.Let-ying £xcciltion onz thc Goods of t/te De fendantl.
<CO*IN'cEi.)

If the gonds, intended to lie seized, bc ail on the
saine premnises, seizing part in lte naine of the
-,vholc wiii hle a gond scizure of the whlolc. The
flailifi cari afterwards in i-aitg the inventory, if
the property on the preinises be more tItan enough.
lu cover the cecution, select suci g<>ods as %will
be sufficient to satisiy thte debt and co:ils, ineludîng
his own fées.

lat lias been said su fair respecting a seiziure,
supposes the defendant is a consenling Party, or at
Ieast not activciy opposiîîg tIl Bailif il, lcvying
exeution. But fils will nlot always bc tce case;
on the cnintrary, oficers 100 ofien ineet %vitl, great
difrlculty and annoyance in the performance tif titis
imost unplcasant duty. The ordinary mcfîods re-
eortcd Io arc by scecting or removingîbIle gonds, or
by deft!ndani's heeping the bouse door loclied or
fastencd. An actual assault tu prevent un oiicer
from ececuîng bis duty, as wvell as Ilte rescue of
goods seized wvill hercaller bc noîiccd. Nothingy
need bc said respecting tbe removai or conceai-1
ment of good,4, eceept tUait the )3ailiff is buund toi
iise blis utrmost effort lu find thieni out. liarring the1

ouber doors against an officer necds some brief
remarks by wvay of information and caution.

If tUe Bailiff finds that thte uter doors of the
dcfcndant's bouse arc fastened, su as lu prevcnt luis
enîeringq the bouse te seize the ciefendant.'s gonds,
lie sh1ould -et assistance and watcu quietly for a
rensonable time lill the donr-s arc apened, when he

can inake gond a legtil entrance, for lthe outer doors
of the defcndat's dIwellin-hotis cannot bc broken
open, and the obstacle ean only bc overcoine by a
hic patience, ninnagerncut and vigilance on the
part of the Bailiff([1 ]

As in the case of a Shieriff the Bailiff may enter
the liouse of the defendant, wvhen te outer door
is open, te seize the defcndan's gonds, and this
thougli there bc no goods there, if there is rca-
sona bie -round for suspecting iliat iîhcy are Ithere.
On un cxccution against the poils of an intestate
in the hands of the udministratrîx and lier litsband,
the Baiiff ray cnter dIe bouse of Ille husband to
searchi for the goods of the intcstalc, ilhough none
be found thercin.

It secmns that goods rnny bc takien tbrougli the %vin-
dow of a liouse if open. B3ut tIBiifcno eal
break olici a>i*i dloor.qori idois of a dcfendant's
dvelling under oardcr lu execule a Fiéri Facias.
Yct if lie suceeds in getting an entrance int
the flouse, lie may break open any inner door or
the door of a closet or cuphoard, or the lock of a
bureau, chest, desk, drawer, &c.; buit il wvi1l bc bis
duly first to ask Ille parties in Ille bouse Io open
îlîem, and if thc-y refuse, lie xay thien ise forcc te
accoinplist his objeet, doing as Iiiile damage as
possible. The Bailiff shinld in ail cases take that
coursew~hielî involves Ille lcast force or violence.

The eoe~: xtends only to Ille parties? dweil-
ingi-lhuse, or buildings aeîuully aitachced tu it-
therefore if neccssary the outer door of a barni,
stable, or outhousea iay bc broken open even xvith-
out a previnus dcmand and refusai of admiittance;
111011-1, as before mentioned, no needlcss violence
sh-Iould bc rcsorîcd toi and the kcy should aiways
bit denînded Lefore brcaking the lochr; further,
if Ille defendant's goods hlave becu rcnîovcd Io theo
bouse of a ihlird party for the purpose of prevent-
ing fIe cxeculion, afier demland and refiisal, the

[î1 anqnu, nd 1#I7aee-N e t he ta.rty% M. j .cnutig A a.ovel and
geiîvi ll :ni ' i ,Inc re.o cai la lbr n1 )Iail itrd u ,.W tla c e 11glta i la înt)

Cuitl: . %, ýiVc il la, irialc.l 1-Y L >lciv au -q. za chil -fihc lle Jt wn
tclettc *1 W ire"«ittg vin insùî CCIL11 àcu l uire lute Guli., oitaonim

îi.~t y lqe ticutltttl4 it4lnl~ 141 ver% Maciylllenlt h;ý."i wi c u ,rio-isy
A".te. it "lleç 1tului iu: cvo thellinii. h m t.f Ilfl ud aznei le
auli <uin tiit lc.t % éleuis tg t h iste ai.1t c %çà *on heok
.1:1 f.Tr the niSdcal. ullait iîî <udct a înu«t put cvsde:llv w. aient wil, eU'picib.n uny
r litiiLi.l Imig it inatu attire te tmlitl bct he~ b!d~ e'Iuiv. sî~ lijd 1 ai ~in l

iactne lier lîotire, lait liq lLc pcr"î tppcattei la ba: *'nc .'f lier owis %ex. w>,
alin avre; excld, aiisd Ilc wikl rdliiIIiiied aule î ,liuf Tdhdy lorlu.Me
Ihr ilînîr. wicI li hell l iii lier hand.I ni Stîa,, lb'i< limc . 3uribAlt .oîn.îu taxi!
Il%' liit n;js.ch. lhu an mrdIu i iiIIi eii, wil!îisîî tie tdcccit b.iîîg

aî.îîr<e.nd!.I. 41c l Wt %*iliî Ille W-18'e. JI le ilisiîecvury ta
labial. liaIt the iu:-iým-¶c.,e coar.lifrlelv* i:<lptw l : rite U ailuhy îd lhî

lu her .ul eîj.>a iar ai &11 aîla9 ic ~e cif L a,~lit nmîcire td,-ili p.e.wg"~ zi ..
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Bililif nîa-y break open the outer door, or aiiy otiier
door of suehi third party to make the seizure: also,
if after a peaceable entrance inb a painy's d-welling
house lias oncc been effeeted by tLe Baîllf, and
the defendant or any other person shial lock hlm
in, lie inay Iuwfully break open the outer door in
ordcr to get out-or if the Baiiff gains an entrance
through one door and seizes lle goods, but is
unable Io remnove them wilhout opening the outer
door, and the defenclant refuses, or if neither le nor
any one in bis behaif be prcsent %born Ille BaiJiff
could asi in open tie door, lie Inay break it open
to, carry away the goods : [2] so it sems titat if an
officer, being in a bouse for tLe purpose of exeu-
ting a wvrit of exceution, be forcibly tuncd out, lie
is justified in brcaking it open in order to get in
aga lu.

It rnay here be observed, that the substantive
provision of the 53rd secetion of tlle Division Court
Act$ as to wvhere the execution inay be excctited,
is rc-enacicd in Ille lst of Ille ISîh Vie., cap. 125.
The former section c-nacts, that by virtue of the
eceution the Bailiff of Ille Court " shall levy by
di stress ind sale of thc goods and chattes of suchl
PartY (the debtor) biiag wîrlhùt lhe C'ouîdy ichicl
the said Coutrt as lwldcn', such sum of money and
costs, St. Section 125 of the last Act provides,
"î liat no Nvrit in tLe nature of a Nvrit of Ficri Fadias
or Attach ment s/juil bc exccutcd ozit of lle lirnils of
the County over whichà the Judgc of the Court from
whicli the saine issued, shall have jurisdiction."1

IVe corne nov Io notice w"hat description of pro-
perty rnay bc taken by a Bailiff under an execution
from lus Court.

OBSERVATIONS ON9 TUE USE AUD VAluE op ÀlxEUC
EEPOIS IN REFEMECE TO CANADW! imRXpauDENCE.

<An E.riract froin a Lecture b3, Olirer Mowat, Esq., Q.C.,
delivercd ai O.xgoode liai4 in M4ici4admia. 7!erm last, tu
the .Student Menibers of the~ Laie Sociée$of Upper Canada,
in accordance ii a Rule of tat Society.)

[NOTEi UT THE EnITORt OP THE LAWJORA-
Altbough the ff 1owing extract fron -Mr. 3fowat's
Lecture is complete in iscif, yet as we are unable
to publislh the wvho1e Lecture as it Nvas delivercd,
it is proper that Nve Should notice how ibis extract

12 raf i be subimc are coicted la Anhboideprike. Tilk-Exet.,

wvas iîutroduced: T1'Ie Lecturer lînci been explain.
ing the wveiglit given in our systemt of Jurisprudence
to, precedents and judicial mIles, and pointing out
the reasons and advantages of titis; le tIien gave
somne accounit of the sources from whlich the rules
of Law and Equity in England and in Upper
Canada have been drawn, and lu wvhich resort is
stili had in new and doubîful cases, and this part
of Lis subject led hîmn 10 speak of Amnerican Reports
and La-%v Treatîses.]

Inî new Cases for wdaiclî English authority cannot be found,
assistance in ascertaiaitg and deterrmining out own Iawv nay
sonietimes be derived frein Ainericun Reports; and as a num-
ber of these Reports have lately been added tu our Library,
:and as a complete set will, 1 hope, soon find a place theie, 1
thîink 1 mnay %withL advantage suggest tn you a fewv Ieading
cautions iii rega rd Io the use of these Reports; for whlo, on
the unie hand, a judicinus use of tha ie recommended, as 1
wil sliow, by the authority and example of the best English
Judges and Jurists;, so, on the other hand, an indiscriminato
resort to Ainrican decisions is extremely iindesirable, and
vilh ccaston ninch profittess labor, buth ho those wvho indulge

iii il, and tu the Ju<hges before whoin such, reparte ulay be
cited.

Firsi, thon, noever cite nn Amnorican Report an a point of
practice. Counsel %vas laiely repruveh by one cf the Courts
iii Eufflaud for citing an Irish case on a point of practice; and
il %outil roaiifesthy ho much more absurd I0 cite an Ainorican
case on such a point.

Thont sccnily, upon other questions never cite an Ameni-
cani case uîaîil yon have asccrtained that the Englisli and
Canadian authorities Icave in doîabt the point you are investi-

at<'It is, -enerally speaking, in law as %velh as con2nîierce,

quite as absurd te import frein a distance %vhnt ve cati botter
ohtaiîî at homnc, as to refuse supplies from a forcign source
whichi are flot uthoerwiso ta e bulad. BoSi(les, on points on
whicla we 'have auithnrity in aur ovwn Courts, American dcci-
sions are flot alvavs iii accordanco %vith sucli authority, aîîd
înay therefore misicad instcad of a.esisling, you. On a poin.t
of importance andi dificulty, anad on wvhich but a single En;-
lishi decision can bo founti, an adverse Ancicati decision
may indecd occasionally have wcighit in indaîcing a recon,-
sideration of the question. Thus Lnrd Denman, when ho
leaned that a decision of lais ovrn <Deraux v Salvador, 4 A.
&'E., 420) vas opposeti te the decision in an .Amoricaa case,
(Peters r. new Warren Insurance Co., 3 Sumner, 3S9) said,
thaI 14the opinion pronounceti in the latter case wouldut least
"gneutralise the cfPct of the Eîîglish dccision, and induce
44 any cf thoir Courts (in Engiand) Io consider the que-sîion an
"copen one.3» But in the Canadian Reports 1 do flot at prescrit
recollect any indicaton of so much deference to a Republican
Court.

Thirdiy, nover cite îRn Amnerican case unless you have first
mail the Report of it, flacceesible, and ascertained fuir yo..a-
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self that tho case really is in point ani tices not proceeti on
any peculiar stattt of the State.

1 shoulti adit ta these threo rmies a fourth, arising frain the
nunierous points an whicla, in American books as iit English,
there is a conflict of autîtarities. Wiierever thera are several
Courts of independent Jurisdiction dite wiil bc conflicting
decisians; and from thero being'- a larger number of such
courts in thu,- Unitedi States than ini Engianti, the Reports of
the former contain a larger number of cases titan the Reports
of the latter, in wvhicli various Courts have carne ta opposite
conclusions. This viI1 rentier it peculiarly neeessary for you
whcn you resort to American cases andi iind anc in point, ta
sec whcther the case yau have found is the anly ane iu peint,
andi whether thora are any others which conflict witli it. Yoti
cannat safely avaiti a like course wlhen your examination is
confined ta Engclish authorities ; but in that case neither the
temptation to avoiti the trouble of the search, nor te danger of
being misieti yeurself, ar of imipasing unnececary labour ou
the Court by your neglect, arc nearly so great. If your inves-
tigation of te American autharities is ta guide your awni
opinion, yen mnay as ivell not refer ta, them at al), as ta neglect
wveighing, as far as yau can, all they contaiti upon the ques-
tion yen are considering. If your investigaition is in prepara-
tion for an argument beforo the Courts, you sîtoulti either
fbrego all referene ta, eitler class of the cases wvhiclh confiiet,
or cite those against yau as Nvell as thasa in your favour. The
clivcrsity cf decisions which is thus ta ba fonid in these
Reperts le muai, less cibarrassing ta us than it must be to
the American Courts. In sanie respects indeeti it is au ativan-
taga ta us. Tt puis us iu possessiun cf what have appeareti ta
abla and learneti Judges Ia bc the strongest tensons in favonr
of every vietv cf a ticubifill queMsian, insteati of aur having-
ne more Ihan thc particular viev fornieti by tha first Court
which may happen ta, have been calieti upen to decide the
point. Otr Judtiges, ta vliom as iulliority.iiiAmerie.an Report
is nothing, have thus ini suob cases creat advantages iii coin-
iii! ta a sounti conclusion.

The rules 1 have thus sugscifor your guidance before
the Jutiges are but corollaries of anuther andi mare -encrai
rule, whieh you shoniti ever keep in mind, name]y, that the
true abject of the arguments of Counsel is ta assist the Jutige
iu camning te a sauti conclusion. Moen you cite cases whichi
do not apply, or wvhiclh fur any reason -are cf no %reight, y.ou
but emnba-rras«s a Judge insteati of assisting him, and inecase
his labour insteati of diminislîing il. Tt is neessary for you
therefore Ie bear in mind thut English Reports, and 1 presume
Irisli Reports likaovise, are cf autharity in or Courts; wvhilc
American Reports may be useful, but they are flot cf authe-
rity; andi in general Iiey ara only useful wliere authari.1y is
wanting, ani wvherc they cither hear intrinsie evidence of
merit, or record the decisions of Jutiges r#f known learnin- or
abiiity-onditions oneaoraîher of 'vhichlis ta ha folinu attach-
ing to sane cf the Reports cf almest ev«ç tt fteUin

You will thns poecive that theugh 14ie Law Society bas
lately rendereti a sclection cf Amnertiýýiesports accessible for
the first lime ta those engagati l ite pludy or practice cf the
la;v in Upper Canada, yet Ibis has rýot arisen frein any idea

that suchi books may be mati or cited as frceiy as any others.
Intleed Vcu coulti iardly commit a grenter error thian ta
assume thal ail] the books which, yau flnd in the Library, in
ibis or any other department of prafessional, learniug, may
wvith, equal propriety be citati wlhen they bappen ta cantain
something wvhieli appears te, ba in point. In a Raference,
Library, like that helonginq ta tha Law Society, (the only
public Law Library iii Upper Caniada-a Library ta tha pro-
servatiou anti extension cf which tha wliola professian con-
tributes) the collection af vrks on law shouiti manifeslly be
as nearly compieta as possible; andi it wauid certainly want
a very material clamant of completeness if it diti not, al the
car lest practicable period, contain the Reports cf ail the
Unitedi States of America, even though amoagst these there
mnay be not a few which can seldamn, if ever, be citeti ta, aur
Courts wvitl ativantaga. Thc Law Lihrary cf the Society, ta
bo wcrthy cf the profession anti the Pravince, must obviousiy
canttain inany bocks that may ba reati or referreci te, thcuigh
flot cited; as wall as mnany citlera that inay be batht read andi
citeti. It shculti contain sanie îi.-1 are curions, as wvell as
itose thiat ire useful. It shoti giva the mals, sa far as
bocks can -ive tho mneans, cf knawing ltae laws, as weii as
minuteiy studying the le-al history, cf at ail avents every
country anti state vrhere the Enghlish lauguage 15 spoken.
The praceedings cf a Stata in its infancy ara in mnany respects
as interesîing, antd in same respects as important, as thase cf
a Stata in ils matunity. Now, sorte cf the Atenican Reparts
are of se, superiar an ortier that their value lbas in lu Great
Britain been the subjeut cf the highest passible eulogy, and
calnot by lawyers atiyvhere be averlooked upon tha mast
oursory, or dispiet afier the inast prajudiceti, examination
cf thorai. But te judicial btalus of the Courts te wvhich. thase
belong, haia ginuing as velI as a maturîty. In somte cf
Iliern as 1 knov, ami in ali of thein as 1 may safely assume,
the praceediugs cf the carly Judges wvera as dafective anti
unsatisfacîoxy as, in learning anti ability, the procecdings cf
tlheir successars became ail thtat coulti but desireti; andi the
records cf botli perictis are manifestly intercsting, thaugl fan
different porposes. Thus vhile the reports cf the ilewest andi
wviltlcst of the Western States will evcry year bc impraving,
they munst even neov possess flot a little interest for liberal
mindeti lawyers anti intelligent legislators, if net for educateti
and ecalightened men of allier classes, as sheoving, if nothing
more, the new maties of practice, andi the subjects of litigation
prevailing lu thase States, as wveil as ta ne inconsiderabla
extent the niannars cf tic peaple. Andi a Nathcm lawyer
remarks: 44Il is striking ta observe that wiie in many of the
"a ltier, richer, anti marc comnmercial Statets cf the Union, the
"aid technicalities cf pleading arc fast vanishing under tie
"tfluence of a looser, anti, as le claim-eti, a more liberal anti
"practical caurse cf legal procedure, the lsubtle Iearning cf
"tht, science cf special pleatiing is tenaciously retained ln

,temany cf the newv States, andi empleyed ln the setulement
Idcf questions cf trilhing ameount.»1 The samo writer, in refe-
renca ta a volume af Wisconsin Reports wvhich, he is reviewing,
atits: " eThere is nolhing ln the Reports of NewYork or Mas-
'4sachuset which brings us back so c lesely toe l earng
44<cf the 'Vear Bocks, anti Saundera anti Chitty." But spart
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altogether froin sncbl considerations as thesc, and be-zricîîg il,
mmnd, net i heow many respects %we diiler, but iti hLOw nî:uiy
also our circumstatices resemable those of the other sections
of titis continent, and considering the immense strides whicli
the trade and commerce of titis country are inakiný,> atid tht:
inereasin.g intereourse or the people %vith. the various states
of the Ainerican Union, as well as of ailier coutitries-it is
whiolly impossible te Say of aluy of thte reports of anly of the i

American States, any mnore than it is possible te say <aiid nie
one does Sa>') of those books whichi have beLi on our siielves
for years witlîout perlîaps being once used-that no case cari
eccur in practice te an>' of us iin whicli thîey may net ho foutid
important or material. An enlargcd vieivof even whtatirects
objects îîot more extended thani mere practical utility \voit[(
tînîs demand a place for ail. But to conîfite car otily publie
collection of iaw books te those works whîcht we cati tucm te
immediate profit iii advisiîig clients or addressiiîg arguments
te the Courts, would, I hlik, be manifestiug. a narrow mer-
cantile spirit, wvhieli 1 hope is far firi any of uis. Tiiere arc
flot, I believe, 5M0 volumes cf Law books in thie Englisli
laniguage; and 1 hope Ilînt is net a number %vlticlîit is beyond
the menuîs of the profession hri Upper Canada very <ooii te
accomulate. Fur my oivn part, wvhatever others în.ay th1mb,
1 mnust say uipon the wvhole, that 1 kîîow net any Sound prin-
ciple of selection, tiîat could be adopted for the Library,
whichi wouid exeludo any cf tiiese, or weuld justify unncces-
sary delay in obtaining ait cf tlîem, witli tuie exception iîdeed
of Digests, Abridgentents, Indexes, Ilonks cf Ferin, aid sueli
like-of which, clases of works a judicieus selection wvonfd
seem abeîîdantly suiffcient for every possible ob)jectî-ndt,
with the exception aise cf various editions cf the famne Nwerk
by the saine or different editors-whicli, in -crierai, I sce ne
reason vhIatever for obtaining

flot in iooking amongst ail these for autiiorities te cite ili
your owvn debales at the meetings of lle Osgeode Club, or cf
similar associations, at the prescrnt stage of ycur career; and
i prcparing opinions for clients and argumîents for ic Courts,

hercafter, yen should enable yourselves te cmploy an initelli-
gent discrimination. In a single lecture I may do0 soine:iiig,
but I cannet do mucli te hielp yen. I have given yen sorte
cautions against an improper use cf the Reports of the Anîcri-

n Union; and I ma>' add now that, subject te tiiese caui-
tiens, and te otîmers which your own rcading and rcflectien
will from lime Io time snggest te yen, a judicions resort te
American decisions in caises untouched by autlîority yen cari-
net safely permit yoursclves, throngh cither indolence or
prejudice, Io refraini frein.

Those principles of Jurisprudence te wlîich England ewes
80 much, and niost cf which, aur Legislattîre lias traîisplanted
to Upper Canada, have aise, as Iliat higlîl>' distingnished
Judge, Lord Stowell, remarked in rofèrence te the 0Uunited
States, "lbeen adhcred te in Ameriea; and have been but
il upon as occasion required with equal zeal, and with cquai
"ceaution in ail tlie deductions."1 In cethr *ývords, te use te
laxiguage pronnunced in the Houseof Lords byanother Iearncd
Judgo, wvho is just îîow the lirst on the English Common Law
Bcncb, as wcil in station as in acknowleclged Icarning and

ability, 1 iienit Lordi Camrpbell: Il The Arnerians carric l te
Comni Law tif Eîîgtandm nlong vvilt tlicn ; nud .ltrispru
douce is lte depirtutetît cf lîîmn:n knowledge te %vliel, as
pointed eut by Iltirbe, iley have ciieliy devoied tlielluselves,
and ili wvliei titey hlave ellielly extelltud."l Accorditigiy,

yoit yetrsoives kîîcw iliaI soîne Ainerican treatises on Law
htave been selected flîr lie exaiiiialieii of Studenîs by bonli the
iLaw Society anid lie Provinicial Unîiversity, in prefereuîce te
ny of the itrtisi works ot hIe saine subjeets. Indeed, the.
bcst books on mnaty tites of Law are- iitiî1îîestioîiably tîtose of
Americat autiîorsip. No bookg, for exaînple, are more used
ili Ellilltd or liere tit Jud-O Story's on aimosi every sub-
jeci lipot wliicil lie ins writuon. Sudcl i certainiy the case
%î1iîl lis wvorks on Agcîîcy, Parinerslîip, Ilailments and Equity
Jurisprudenice. Ilis able work on the Conflict cf Laws lias a
%vorid-wvide reputation. It wvas te ver>' first that appeared
iii Ilie Etîgýli.s langîtage, on the subject 0f whichi it treats, anîd
il ivili prebabl>' have nec rival for mny years te cone. The
bost bocks on Private Corporations Aggn.gato, on Waters and
Water-courses; and oit Limiitatioins cf Suits, have aIse ant
Arnerican atutliorsiiip. So the %vorl, on "9Coveniants ferTitle,"e
by 'Mir. Rawlc, of Pliiladelphia, %vas the first separate work
oi thiat stibject; and ils very great ability lias been ackîiow-
lcdgcd ini Etiglaîid, as distuicity as il lias becut rccognised in
)lis ewn contry. Agaiiî, our best book. oit Lvideice (Taylor's)
hb little more, and professes te be little more titan an Angli-
cised odition of a werk b>' a Boston lawvycr, the late M1r.
Grceileaf, on te saine subjeet. Tite saine Mr. Greenleaf
aise inade the eîîly atteînpt whlicli lias yet been madle te per-
forîn the very valîiable service cf collccting ini one volume
lte- îîîaîy overrtiledl anti doubted cases whvlîi are scattered
over tie Law anti Equity Reports. But a work of tîjat kind,
tlobe ofmîîtcht ttility to thiepracticai lawyer, sould be revised,
anti a neîv etlition published, every tlirce or four years. No
%work on the important subjeet of Damtages in ai action at Iaîv
hall been giveut te thte profession for eiglîty years before iliat
wilîi nppeared lately frein the peu of Mr. Sedgwick of New
York ; anîd tme ver>' #,re«tt merit cf init gentlemnanýs treatiso
%vas rccegîiised in Englanti aiinost as sooin as in Anterica.
An Emiishi barrister, 11r. Mayne, lias lateiy publîslied a goed
book on Damag' es, but %ve are itimost as mucli indebted for it

tMr. Sed.igwics prier publication, as wve are forINIr. Taylorls
woerk Ie 11r. Greenleaf's, on Evidence. Agaitn, a Califertnia
lavycr"'t Mr. Marviii's, Legal Bubliography, is by fat tite cent-
pletest wvcrk of its kind we have hadl; anid (what scems sur-
passingiy curions) thie fullest and best accout yet written cf
thie eld Eiglisih Reporters is by 21r. Wallace, a Master ini
Cliancer>' ini Philadeiphiia. Tu titis list 1[niht pemhaps add
sorte more of equal valle te us:- and thougli the number
%vonld even Ilion fail Short of the nutaber of cur En-lisli text
wvriters on other subjects wh!ose wvorks have cqual or superior
ability, il is impossible net te porceive, even frein the slight
statement I have tlrtea(ly given yen, tha. le,,pl science lias
madle ne contemptible progrcss axnong our Republican neigh-
boums. Stili, as Biaron Gurney lias remarked, "1It makes Eng-
elland justly proufi of lier American sons te sec themn competing
leon eqîtal terms with lier ablest rtr."And ail the Aieri-
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can Nviters I have liiamed cite from the Rteports cf every, or
atlinost eveîy, State uf lt(,e Union; andi tlliigl fur inlih cf Ille
tan' tvtietlieo Iee îati.ses cotlin tiîey tire indebteui cf coutrse
to Ruatti.st .Jirists, a cirettinstaîîee '«hidi gives tlicin a large
portion cf tîcir valle to lis, yet a grent part of tie snerit of seine
cf thecin, andi pat of Iial cf al cf Ilium, ltsoy are indebted for
ta ttîeir own Jîd Vs itlî tle lintes of soine of ttîcieJudges
the youtugest of yoîî are probably faitînihr. Kenît and Story,
nd Marshall anîd W:illwveîlîi, aire alino!t as w«ci kiiown to ls
as tlie naines of ourcwn nuios eîniiîîeît Judges, but tie Ainer-
cins have inany altier Jîîdges less kîso'n te u4 than tiiese,
but whli, ameiîgst their own coîîîîtrymen, are regnrdced as net
niticl, or flot ai al, iîîfcîiîr te tiiose I bave liaîtted.

Tite date cf the carliett reference 1 hanve te an Amecrican
Report b>' ai Esnglisa Jiîge is 1837, whten Mr. Jubtice Ratter-
son, ini telivîtriîîg the jîulgiieît cf thc Court of Qoee'st tiBeli
in Ikrcylî'y v. '/ie Lieolss Ga, Liýzht and Cokce Coinpally,
spoke cf tlle teci.5iols cf déthe Couais cf tlle Uieil Staîtes Ili

AILrceas "i intritisicatly eistitted to the lîighest respect,"
thotogîs, as 1 have explaied, tue>' are net direct autiionit>' for

ErisîJîîdg S.
TJwo ycars afttrwards the saine lcarued maîlu ode Ille

follo'«ing staturîsemît: Tereptp:i te Aincricaîs Reports
deaîîd Law Treati.ïes ii n lad iq, 1 tinîk, r.îpidly iiscreabsîî,
ci and tentds mnuehtlu tIse iiînpraveiinciit cf or theory and prac-
"lliceu, and, 1 trust, w«ill coftiiiîie."1 Atid iii the satine yearii'tr.
Jastice Colenidge,,, a Iligh. auslîority aIse, spoke "c f tihe feeling-
i wvhieil exJsis lit or Couils at present in regard te Amîericant

4~Jlf~pîieiie,~ s ce cftle iilîet esec."Andûtlreu
years luter, the saie teaned Jugin a tetter te .indge Siery,
remlark«ed, "ltiat UIc positions cf ai -Amneicait latvYer is il,
"m nany respects more favcrable for an extendetd and ecîcotifie
4£swlg cf Ian', titan tîtat of an EnALAIh lawyer. T'le
44 simple circumstanice tliat your constitutiont forces international
I an' ais you, as an integrst putt cf your studies, and that, by
ilscînetiîing anist a isecessiîv, Ille 51tudy ot lle Iloitan Ian',
"lis in ley opiniion ain advaiît.ige far beyosîd thaI cf or qtipe-
"ier acîîacy (if ive have il) in cotr o'.vi Conmmun Liaw,
"iaeqîîlired by te compnr.ttively niarron' rang-e cf cur studies.
"lThis is especially sa witli a Judge; fur after al], lhe imper-
"etant thling is tun' 'e use car knowlcdge, and titis e.%ttndedl,
"eliterai1 antd scientific study, musst lîberalise andi enlarge lte
cepowcers '«itit wiich %ve use our knnwledIgeocf dealse This
opinion tte sanie excellent Jiidge repeated in asîctîser teiter:
4; ycu bave made gcod use cf Iliat advantage over Englishi
ci awyers whlich Ainenicat htavycrs always must have-tisat
"ithe federal contstitution cf your conmmis«anth mutkes yeti
4&necessa-il>' familiar '«ith Amterican Iat' whiite their pectili-
"larities brin- ycu aise inte contlact tvitl tlîe Civil Lan'%. The
"t vaut cf tiiese cannot fait te make ort legal knowledge less
ciscientific lizan il cuiglt te bc."'

The opinionq cf eminent Etl a%' wviters folien' those cf
the Icarned .Iudgcs,%vliose language 1 have gis-en >*ou. Tisus
one emnsent Englisis Jurist, (Bovycr) the auttior cf sevetal
bocks cf acktio'«lcdgcd value te tise profession, says iat "4tise
etdecisions cf înany of the Amnican Courts, and the arguments
i"which precede them, are in mcst respects equal te or cown.

14 The -rovtlî of Jurisprudence in America has, like
"-that of Ille îighty ltepublic of whieli it forma an integral
"ificature, becti wvoîîderftilly rapid, andti rain smait heginnitige
"efhns mtaturcd itselt iii wisdoin aitd streiMlt wvilh wvonderfal
cir.apidit>'." Anether emitient Englieh lawycr, aller aeknow-
ledging ttîat lie liad iii his %vork mnade much of "ithe great
"icoistitutiottal le-al ivriters of iliat wvonderful republie to
"9whivlî wu are botrnd b>' no many ties, both of race and
"eandintre.;, adds: "1They are tnt ktiowi in titis coutry
41 sa celerally as tîteir iearning, ptofotind rca'soning and wis-
4dont The sanio writer mtates that sorme cf their

arumexînts and opiiiion.s lie hall transferred verbatim. te his
Book. Tite editors of tie last number of thiat able English
qoarteriy the 41Lav Magaz'ine and Law Reie, give their
testiînotîy to tise -aine elleet. Tlsey sa>': "iWe tiuikwe have
di lscerned asnongst or legal brethien of the United States a
"lgrenier grasp of mind in discotirsiing upon lan' and jurispru-
id (ence thait is ordinaril>' exhibitcd un titis side of the Atlantic;
"lami hence, as '«e concuive, Ille fact that Americait las
de treatises attraet flir more tharti recenti>' they did, the attention
ilalîd respective censideration of Etisli lawyers.."

In tise Engiish Courts not a year now passes tiîat '«e doe net
find references mnade in inmportanît cases ta Amuericani decisions.
llardly a new Treatise appears but svc ha.ve in it something
fîcîn the saine source. In Taylor on Evidente (of whiclî 1
have alreauiy spokeri) there seesu as many cases cited front lte
Aitiericati Reports as froin those of England; yc: lie confitied
Iiinseif te sucii as ie ]lis judgment dieither afrorded favorable
illustratioti of doubtfut points cf lawv, or laid dovn rotes soperior
tu iliose adopted in or cîva Courts."' Tise Reports he princi-
paiiy refers to for titis purpose are, 1 believe, tisose cf the
Unsited States Courts axai cf the Courts cf New Eugland, New
York and Pcnnsylvania; but lie aiso cites freely front the
Reports of Virginia ani North and Scout Carclina; and places
ixsaly cf the devisions cf these States, au '«cli as sonte cf thse
decisions cf the Nurttern States, in fle. second cf the four
classes ijute whîich, following an eminent American Jurist
'«hein lie docs flot naine, lie <livides Ille As. enican Reports hoe
cites fron, by îvay cf indicating te the English lawycr their
comparative value. Ho aise cites freont Ille State Reports cf
Ne'v Jersey, «Maryland, Ohio, Kentucky, Indiana, Louisiana,
Tennessee and Alabama. Sa iig4"ayne orsDatmageel tiset
is qîsite a number cf Amenican Reports ciled, 44theug,»e as
the learned autisor states iii his preface, "holi only resorted ta
Ainenican decisions svtien notte cf aur ctvs '«ere in point,"-a
rote tvhich lie ccrtainly seemas nover for au instant te have for-
galtlon.

Inlamne departmnents cf law, American Reports aie vexy
rich ini valuabte decisions. Thus, net te snultipiy illustrations,
1 may mention tîsat Dr. Phillimore, in bis latew~ork on Inter-
nationîal Lav, found occasion Io cite but 65 cases frossi the
English, Irish, and Scotch Reports, together, 'hile h. cites 30
front the United States atone, and bat 6 frora the French. In
bis bock on Domicile ho cites 63 cases frora the Bhitishs Reporte,
and 12 fram thoso cf the United States.

Ail titis sems the more rcmnarkablo when we remember thse
prejudices thiat Englieh lasryers muet have had te conftond wilis
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be.fore reaching the conclusions tlîey hauve Itus intimateti, au
wliei we contsider the very Iiitti nieans wvhici itlieilo, ai
at ail events util a fewv vears silice, tey leave ltad of! beuuîtitî,-
acquaintei wvitit flie decisiatîs o!' bue Alitricttu Couirts. Jtîtieed
for sorte years alter so many Icartieti Jodgcs expressed lthe
opituionti 1 have unentioneti, anti so latte as bte year 1818, the.
libraries of the limîs of Court iu Lonîdon are gait h have cou-
laineti nelîher a large nor a weii chasen soichion o!' Americaîi
decisions. la ltat year hIe Librarian of the Mitdle Temple
hati determitied, as the narrator of lte circunistancc ienlions,
"hot remedy bbe evii -11 but 1 ama laI alvare whtnt progress lias
since been matie towards te accompiisument of titis abject.
If the publia libraries were thus defective so short a time aigu,
it is nlot iikeiy that priî'ale libruries %vere better fitriiislied;
and wiîh ail these tiisadvaîutages Itle shrongest testimoîtv lias
aiready, you perceive, been bornte la Engiand ta the value of
the decisions af Aimerican Jutiges, and of the writings of Aine-
rican .lurists.

[I Canadawe mnust find adivantage andi interesl la examillino
such decisions and %vritings fat beyanti. what is the case i
Engianti. Our local circutmsances are> more nicarly like bliose
of' ta people of the United States. Tite classes aif cases wiîicii
arise more frequxentiy in the United States titan iti Etîglanîl,
are aise more frequentiy arising ithl us. TiietAînericaîis have
the saune difieulty to encounlter ns ive, axîd wc Itle saine <11111-
cully as they, ia applyiing the legal atît ciluitable priociples
recognised in that old and -seitieti country frontx %viich tliey atît
wve alike talke the loudfalion cf ar Oyîîs ur iegislature
has also atiopîtd, and sometims wlit littho aileratiou, iaany
vatuable American Statutes. Tite interpreltion of thiese by
the Courts of the States la whlich tbey originaleti, or by wiiiclt
thcy have been adopted in the saine way as by aur owa Legfis-
lature, is obviously most vorthy of attention. Iîîstnanccs of such
Statutes are tiaise abolislîing the nid iaw of l'riinogeîîiu rc,
rcguiabing Chattet Mlortgages, Limited Partaerslîipq, andi the
sale cf Infants Estates by llte Court of Clînncery-aît otiters.
As Pariament hms thlus luot unfrequentiy been able ta borrow
with ativantage from the Statinte Bocks af our ncigtboîtrs, oui
jutiges and iavyers may doubtless resart at limes wvith liie,
advantage to their reports. Bui, sîratigato.%say, Ile Beach andi
the Bar cf Upper Canada have unti lte present ycar btail more
iimited ineans cf bccoining acquainheti wiîh the legai autiiori-
ties cf tue Uinited States diran therelofore existeti aven in Eni-
land. Notwithsîtandin, litis incanvenience hoivever, American
cases have occasionaiiy been cited in the decisions of ail Our
Superior Courts. I have met a reference ta them by lte Court
cf King's Bench in Upper Canada so long ago as 2nd & 3rù
Wm. IV, wvhen the wcii known case or G7ardner v. Gardner
was decided; andi Iho refereace Ilion, for wanî cf access t te
reports themselves, hail lobe madle on the failli cf a privaI.
conmunication upon the aubject by an American iavyar, uvitosa
naine is not gaven. Very possibiy there are earliar exmnpies
of the sanrie kinti. So, tive Yeara ago aur Chanccry J udgcs
had some Anuerican reports expressly sent for, wvîîh a vieîv ta
the decision cf an important case wvhich, ivas3 tait liefore thuit
Court, andi -was soon aiîcrrards disposeti cf ln accordance %viîh
tihe American decisions. And iAmerican Reports have been

r citedl in a riîîmnber or otiier caïcs bath by Our Comuinn Law
a nd Ouir Cimaneery Colîts.

The.-e fansl lviiI enaltile yoti tu forin :ote isiea or lte e.stin.a-
Itioui iii whiciî Aine iui Ji±~ ud %vriters oit iinv are ]imid[ by
hIe Judges nnd Jurists of Eiginnd, andl 1 suippose 1 itay add,
of Canada; andi oit the wiioie 1 titast y'ou now percive that

* imcricaîî Reports, if iusedl tnwi.scly. iay be wOrsc tient use-
Ieeîs,-but if îîsed %wisciy, are e.xîrenieiy valiabie; and înay

*perl'orm, ail important service inla îîuiiî uad pterietitmg our
Canadian Jurisprudenîce.

U. C. REPORTS.

GrNfiIIAl. ANSD MUNICIPAL LANY.

* x itr.1 DAY v. Tîir n *iAX Tite's IIAiLwAy 0F CAAi>A.
(itaytrt.19 Vie.)

Tite Grand Truntk ilwasîy Cq-itipas* -if CiuiLa. limier tltie art4 of igîîeumsr.
lts. ansd ussier itstli,,ri4~ * ttn h i - of il,, nuss~1 ai,'.f(îsiss i ilieir
file ofl ronisi lr.ss:Itsl aigt tsitg a nîrselt ais (sueiî.iî tu ... içis hIl sani~ of' Ile

K. la*i:nt %lveC n.1ijîscîut.
'i.hi. îs.î î11 ittlit 1.r a, î inan î. nu it te Saisîcotilpatsv, illat if Ille

'.ssrks ssî)tl)lllasu at îsîîsi t,, i tl~ I t5555',sî il mluitIt ms.t 1w t va0 f.si.iur~tn-:ls<<It sl-tttsi uti ilt if b)iltn/s t la%%. lthai lits astis.. siss tit
:tsjttrîsIllev nflei ic ait %wtlltt Ille stitztassug u llse isuctls Xclimi or

lle ettlulsi 1.1 & 15 Vie. t. 1 . i.

Titis a rude on te Railway Comîpany to show cause why a
nndaints sitoîld îlot issue Io titelit te serve a notice on baiti

Day, caîîtaiîîing a description of te po ers ereised and
intentiedti bc exercitw by Ille sttid Comipany iniuier ilie Acts
of lParliamnent for nîakii±g the raiiw:iy froin Tloranto te Sarnia
wvitlt regard to lot Xo. 10in ll ie ttîwn o ai ueipii ; a declara.
lki of readiîiuss on the part of Ile. aid Cotiipany lu pay some
ertain suint for da lne ikely lu arise to the r-atd lot frot the
exercise of the powcrs of flte ,aid Comipanty unîler the said nets
of Parlizament. anti îentiîining llte naine of a persoîl Io be ap-
poited as arbitratür of lte szid Conipaîîy if Ilir saiti Oller Le
nt accepted, ont aflidavitsj 81ating ilit said Day owîîied the
said lot No. 11>10, being oau t souîti sie of Kentî sireet, alun-
Ille centre of wviiel te e aid riwyis carrit!, occapy-iîg
îlîiîtt-four fiait of the centre, tiiereaf.znîîid eevaîed irom tîtrce to
six feet above tlle surface of' the street, lenving oniy abolit
tlîirl-îwo fect on cachizide, rencderiîig it itecessarv lu use part of
.said lot; atîd tiat said Day balth sistaitted dantagre by reason
Ille lot l, addition 1t0 Iite saiti spaee to gel ilito lite yard of the
titereof, such railway beiiig, carricîl aloîîg salîl sireel by autho-
ri, of a by--Iawv of the i.Nluticipiity o!' tie lowvn. of (iuelph.
Tiat a pati îiexeîi Iiowved the track Of ,taid railway lin frontofaîiajaet l ait! Day's lot. Tfiat compeneation lias
been leiaiîded, but Ile -atid Conmpanyv refuse il, or Io appoint
ait atbitrîlar, &c. 13y the byhwrelirred Io, paissed 2l2t of
April, 1854, the said Companîy was cinpoweredte curry Ibo
stîid rai iway îtroyit te loivii of Guaelpht, and througit, ovcr

a d al ng îy efff strcets vitin the s tep rsuant te the
"idiiini ail thitngs; and finit Ilte -aid Kentî -treet, from the

w e 2 bodr of Uasgow% sîrcet lu the easi boundaiy of Y'ork
street, slîoui bc forever -toppedi, provided onl-y on the folio-%v-
ing conditions : i.e., that ilie saiti Coîîîpanly siwl be responsible
anti liable at their own coqts andi charges for atiy damages or
clainis of any individuals or parties litisnay have laxvfully
arisen, or may ait any lime laxvfîilyv arise or bc matie ior or by
renson of the carrying oflthe said railroad Iliroughi the sait own
of Guelphi, wiîetier il10 same bu di:rect or oliîerwice; and pay
the raid! bown o!' Guelpha £115 on Ille paessin-, af such by-iaw.
jiînexeti izerclo la a plan and apcfia ion ioing and
demcribingl the lihue -«ýnt course of lle said railvay ia pas.sing
Ilîroxîgit Ille s:îiu it o!' Guelph.

&&IU cshîowc cause, anti contended lhat Day's own case
qlio,.,d ha couli nlot eustaint te claim, the damages com-

1851.] LAW JOURNAL.



plaintil of being li tily caiisc<ucnlial nut te renîete tu enitillo ltî- ltailway. Company wîthout the anithertty of Purliament,
Iliii tu compensationa as iiàjlinoely aitlig lits landi wîiî %wnuld have cîîtitied hll to bring an action agains4t tlicin ; and

tIhe atatute. b ilgl not a niversal test, minîce the stalutes; ay nutherize
Tta the Railreaci Comipany have acted inder nuthoritv of 1u liIt %vOîuld ollîrvist bc actienible, stili il is applicable to the

provincial statutes oind a byla illîeut touchiig l)y iud ca'e before ls. Mint the Riailway Ceopany have done %vas
at ail, or causing antytîtur cîsi as bak-.îr &c- gnay hor Iegally aullioriyed by the btattuRe andi by,-Iaw%, or it wvas
Tite Enstua Ceelies Rallway Co., '2 R. %V. Cabs~ 736, (pie- ilua.If illh'gal, or as if tlîere had been ne stutute or by-law,
tiontq Lord Deîîînan's doctrine iii Regina %,. The Eastern Cotin- il WoIIld bc a public nuisance ; andi thus re,-azrtled, thie uppliean
ties Railway Co., 2 Q. il. 3417 -,Tie Caqt P'laie Malnnfact trers dekes pot make out a ense tat weîîdl enititle hua as a private
v. ?Jeredîlli, 4 T. Rl. 7W~. lie relerreud te the statute, 14 & 15 ilîdividîîal tu sustaini ait action because o! the peculiar or spe-
Vie., cap. 51, sec. 9, No. 5, sec. 12, sec. 10. litvitiîg a by- cial ineonivenience c.xperieniced by hinm by rmaison of such
law, no case for compens.ation arsu-c , sec. Il (No. 5-7) lie %c h vas only inconveniened like an), otiier perseru,
No. 19. That thîey eannot arbi'tî', 10jiJOl I"IU having Occasion tu pass tîtat wvay; or, liko ail other %%,lio had
forsueli a ae; aund tiiere is ne ri--,lit etkepscîî-liotibuues, aiîd residuci la the vicrnty of* tilt 1treet. I apprehend
y. 'l'lie LmverVeol ani Mancheuster Ri{nlway Co nv e.&b conîci net inaintain anl action by reasoîl of the incojivenîeuce

E. 60; egîa v Tht Loîdo niI Sethuptw R.W. e experiencuci cvcry lime bu(, went in or out cf bis own re
1 R. %V. Cases, 717; Q. B?. L. T., 1839--thc înunicipaiyms. But if ho could, it is said in the above case by the
authorized te act, andi must Wu lable if any ont- is. yLord Chanceller it vrould only be a multiplication of thie saine

.Macdonald, in reply-Tlîat die liailroad, Company is liable damnage, not a different dlainage; and tat ail attempt rit argu-
as~ ~ ~ ~~~' iftewrsil*r*ue(fced %%verte in he net. 'lie Cern- illgz that it %wat a damnageo the estrite %vas motro play upoa

asn ius opyi etri f th word jy urieU 'li e«)J(C wor.Is. Andi if il is a public nuisance, il follotvs that il is net

ispeas of compe-nsation whuîî the lanîd inay suffer damage, or a case for compecnsation at ail events; se te treat it would be
ntysuffer dantiage,, 9m th exercise of nny of tho powers &c. iînplied Iy adînîtting its legahaity in iîself, apart front the appli-

le referrcd te sec. 11, Nos. 7 & 19, %wbich cetitain lantgunge Thlin if anîhorizeci by law, the case abeve citeci establishes,
similar, and speak, cf injury te land taken, or dahirnu lange, 1 titik tlat tlhe %verks cernplainedl of do flot injuriously affct

&.If the land laken applies te the rond iii this case the ethe Uic appcanjt's land wîthin the rneanjinga of the statute, admit-
alternative applies te Day, %vlio is injured seriously. lie refer- lt'uî t lo riglit te compensation %vien lands are inijurienisly
rcd te 14 & 15 Vic., cap. 51, sec. 4, andi the sub.sequent net, affe'ctcd by the censtructiria ef the îailvay as distinguishcdl
anti se. 68. The East ana We.st India Docks Birmingham. front landis talien, or lands temporarily occupîed, or 0soit or
R. W. Ce. v. Gattke, 6 1. IV. cases, 37.-Thle by-la a ni aterials reinoved therefreas in the courbe of, and fur the pur-
incorporated %vith the statute, and both are te bu takien together. pose Of tie ~ok

6e/t said the Cempany are anstverablc te tlhe municipality It fehlows dea in cither peint of vicw this application cannot
if the by-law is net ceinplicd with-net te Day-Sec. 1, Nos. be grantei.Madrureue.
5 & 7. ndmsrfe.

So the question is, wvhether, if Day's landsa are injuriousIy
affeeteci, in filet it ferma. a case entilmg 1dm te compensation
under the provisions o! the statut#- citud.-cgina v. Miue Eat- C1 A3M13£ER ILEP OUkT S.
cm Counties llailvay Cornpany, 12Q. B3. e17, 569, S.M. 2 R.W (Rpri o h a oraadlVrict. omnLwP«mAt
cases 736; 'rte Seuthi Statfordsliire Railway Ce. v. North Sial- <RqYU T.r %tueau ur l-,earso' ,îmaLs r.eln.
fordshiie R-.ilvay Ce., 16 Q. B. 9'23,-Law Timnes, -29th May',
185g, p. 106; Tite Caledonia Railvay Company v. Ogîlvie, 9-2 îuovFLIUA rA.

Eag. Rep. 22Dem ser Io deela ratios-A rernient of #aoa.pay,,e,îsn of promissory ie.

MACAUJLAY, C. J., deiLvered the jucignent of the court. Theaîîîcî inî a e( laraionî thai a ptretnt£or>* ilo0 waî du>y pe':,cîîîcd aud

Tite provincial statute 14 & 15 Vie., cap. 51, sec. 4, n s di'ho,,osir<, i.4 a ,,îilicictiî lOvcrîiilt of .îotî.Pubint tuah thei ih na'er,

that the pover gitvea by the special act te censtruct the rail- ctlVvAbUaIlilî idre~c u Oct. 31. 1850.]
way, andi te take landis for that purpese, sanl bu execised Dedlaration-"i For thiat the saici defendant Flanigan on thie
subject te the provisions andi restrictions containeci in this act, CD
and compensation shahl be made te the owners andi occupiers 2tJune, 1856, by lus promisses>' note, now overdue, pro.-
of, and ait other parties interesteil in, anv such )anci se taken or miseci te pa>' te thse defendant Strauge, or order, £325, nt thc
istjurious4' affeczed by the construction 'ef thse saici rilwvay, fer B3ank of Montreal, three months aRter the date thoreof; and
tIse value et ail damnages sustaineci by reasen of sueli exo'rcise tIse raid defendant Stange endorseci the ane te thse plaintiff,
as re.axds suclL lands of thse powers by Élis or the special act,anitesicnoeasdhprete orpy ntnUcdy
&c., 'vest in the Comnpany. addesi oea uypeetdfrpyoto h a

Sec. 11, No. 5-afies deposit of maps, and giving notice, &o. il becaxue due, ai saici Bank, and uvas dishonored, whereof
application may be macie toe ower oands, or te parties the defendants respectively haci due notice; and the plaintif!

lempoWered te coavey landsa, or ititere.sted in lands Nyhiehi May clainis £35>»
Suller daage froni the tak-ing of materials or thse exorcise of Defendants dernurreci te thse declaration, assigaing as cause:
an>' of thue peivers grantei fer (qu. te) the railway, &c. See tîtat il is net .iîîcered hritatedfnatso*ete f
residue o! thse clause, and aise sub-sections Nos. 7 & 19, and ~teentmtUcdfnato ihrc
thc atatutes 14 & 15 Vir., cap. 73, antI 16 Vie., cap. 37 ; the tIsora, did net pa>' the amunt cf the promisses>' note declaxed
apecial act incorporating the Grandi Trtink Raihwa et Canada, on, nos is axmy breach of contraci allegeci in tIse declaration.

ad clîaps. 39 l7.'ie umneria statute 8 ie. cap.1% Meichael, for plaintiff; obtaineci a sumnions te show cause
se.6,enact that if an>', patty shaîl bu entitîcci te any comn-

pesi on in rspet of an>' landsa or cf any îîîîrre therein, wvhy the demurrer slîould net be set aside as frivolous, andi thse
whîch shait have bee -aen for, or injurioiuly affecied b>', plaintifi have luave te sigîî judgment for %vant cf a plca; or
let execution or thse %vosks &t. hy thte dernurrer cf the dcfendaîît Flanigan shoulci net be set
Tite case of the Caledenia Railway Co. v. <Igilvie (leuse cf asiulo with costs, antI the plaintif! have bcave te sign jucigment

Lords Cases, Match 30, 1855, 29 Eng. ltcp. M~) niakes il a test gi'thsadefnn Fngaorw tofapa ndt
-xhether thse vrords, injurious1y affedied, entitle the owner cfagmsthsic eedtFanafotvacfapandt
lands te compensation in respect cf an>' act wvhich, il donc by 1 3d NovcMber.
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amend bis declaration as te the defendant Strange, by ndiditig Third-Ilave yen recesved, or acopted, or agrecd ta receiye
thereto the wvords, ciandi the said difenda nt, Strangc, didi fot or accept any provision in lieu of dower, cither madie uneler the

,pay the tad noe. wvii of hIe xaatl Tiniothy Street or by your son John Street, or
1 1 -p. 1,1-;..,, j,,,.s bv any person or persons whomsover 1

(i.tJtluv.>-Futtt.ons~&Ul&wc ttl&le. A*. c .

flot Iollow thç foras prescribud hy the C. L. Il. Act, 1856, nor
doca il disciose any cause of action against the enidorse-r by
mcreiy alieging' that the note wvas prtsented ani dibheîîored.

IlAnAItTV J.-I think the word "-dislwonored'" appiies cîjutalIy
ta malter and endorser, andi clearly infers thiat the note, wvat net
paid, and that therefore the deiatatlion is good n-ý rignitist the
makcer it is certainly sufficient. 1 %vill set n>itlo the ticinuirrer
as t0 the malter, and leave the question as Io the endorser to be
argued in Terra: because, nitiîoughi 1 îiink Mr. MMeîe
vdii succecd 44on the very rigrht of the cause and mnatter in
laW,îl yet it is :îaturally tu be tstiîppoýcd tiîat iii fr-aningi the
forins g-iven in the Mtatute, ail %vicssr iigt eîî to
omnittet!, andi thereforo that, those containctt thcreili are ileces-
sary; aîtd 1 would flot like te takýc tupon myself, in the abýeitce
of any direct authotity on lle point, t0 set asidle as fi h o!efls a
demurrer te a pIcadiuig whieh dus tiul foilow the foras r-
ecribed, cspecialiy as it rny be plausibiy argueti thait even iii
piending the endorser is in ne defauli tili lie refuse ta pay afler
notice of dishioaour.

Demurrer as te matter set aside wvitii costs.

STRUar V. CUTrnanar.
I.ectve gzrnnîcd to adegnsiter iierroirttorei uniter i75: mit rtni teicrire pi1.a

and ic ilîurrogatorieî lsaviiig jiarticuLar t:icrcaice t0 ilie 
1
ileaî~ bouitt tu b'c

I>~t'ded.(Oct. 4, :850.]

This was an application on a sumamons ta plcad several
matters, andi aiso ta administer interrogatories to the plaintif] rit
the ame limte, under the l176th section. The action wvas une
of dawer, and the picas soughit te bo pleadeti by the defèndant
wecre:

lst. Ne unque seizin que doweer.
2nti. Ne unques accouple.
3rd. A release andi assigriment of dower.
The interrogatories souglit ta bo delivereti were as follows:
First-Have you at any turne since the death of Ille lat

Timothy Street, made any disposition of or contrat or covenant
respecting yonr dower, or any dlaim or right of tiower in ta or
out of any of the lande and tenments of wvhich Ille said Timothy
Street ivas seized ? If yea! state particularly what disposition
or dispositions, contract or contracts, covenant or covenants you
have madeî o! or respecting the same, Wvhat -was the con-
sideration therefor, wvhen and with whom made andi by what
instruments, andi the naines of the wvitnesses thereto, andi in
%whose, possession, custody, central or pover such instruments.

Second-Have you at any turne since the dcath of the saiti
Timothy Street, receiveti any moneys, or sccurities for money,
provision for your maintenance or other pay ment, satisfaction,
compensation or equivaient for your dower, eut of the landis in
respect et which the saiti Timothy Street vas seized, or any
part thereof 1 If yea! state partieuiarly such nioncy,
securities, payasent, satisfaction, compensation or equivalcnt
consideration, andi froas wlîoni andi in «tvhnt accounit eon
receiveti the itame:

1>

roîirth-I lave yen it any tiine ince the death of the eaid
Tiniliy Street, madie or executeti any release o! action or other
release whlatstSver, ivîth referece ta your dlaims fur dower,
cithier tn the eaiti John Street or te any other persan or persona
wiîninsocver? If yea! atle particuiarly whent andi whom
such rotenti-e or rekeases %veto matie, the niantes et tho 'aitnesscs
tiiereto, andt iii wluse possession, custoy, contrai, or power,
the saine.

Fiftli-W.ts thcre îlot an arrangement matde with yau by
Johnt Street, eititer "Iliy or iii conjunction îvith others inter-
ested urnier tic wiii of the saiti Timothy Street, or otherwiso
initcresteI,- for the purpuse of protecting those, &c., interesteti or
protectitig saiti estate front iiabihity by reason of the covenants
of the saisi Timotiîy Street, on accounit et any dlaints for
dower î%iîich inigli bc matie by yon an lands owned by sauut
l'iinuliy Street in lits lifetirne, anti under wlîici arrangement
y0U releasedi or asileiyour dlaims for ilowcer on behaif andi
for thie beclit eft hose entitleti to claiins under sucli covenants,
or huaving or hein- intendeti ta have sucli effects ? If yca!
state particîîiarly wlîat such arrangement was, what was tho
consiticration receiveti by yen thereunder, and whIat instru-
trients, uieetls or documents, wvere then madie, requireti or oxe-ý
cuteti by yoti, anti who lias in te possession, custody or con.:
troi itercof, nîîd te what lands the sarit lias relation.

Sixtli-IIave yon net given John Street or sarie other persoi
or persons an interest iii tuie claim for which this action is
brou-lit andi does net lte saiti John Street or otîter persan prose-
cutle anti maintain titis action either altogether or ia part for his
own immediate beneit, andi on lus behait?

Seveiith-To whoma anti for who-4e benefit was the benieît
money or ottuer cansitieration paiti or given by John Douglas,
Robert'illitten, John Muibex, and others, who have compoundcil
with you for your dlaimrs on sarie of the landis cf nid Tinothy
Street paid andi giveni Was net the whoie or sarie part timercot
pai ti andi received by John Street or sortie persan other th=ar
yourself, andi for his or their own personai benefit?1

Paterson showed cause.
hluaNs, J., in delivering jutigment saiti: I perceive by refit-

rence ta Finlason that Mr. Jarvis wau quite right la Street v.
Proudool in stating that interrogatories miglit ho admins.
tertil for the purpase cf supporting a plea nlot yet pleadeti; but
in that case the erder unis rightly refused,. becanse lie diti not
at the saine limne apply for leave la piead sarie plea or pleas ta
which the interrogatories ivouiti have refèrence in the sane
summons. In titis case il is duicrent, as the defendant
:,tates, the pleas which ho desires te pleati andti o support by
interrogatories. I will tiiereforo grant an order, but wili set
modify the interrogatories that lhey wiil la every pant have;
precise reference te the pleas, and flot be couciied. in gencral
terme, %yhich weulci bc analogous ta a fishing bill in equity.
1 %viil aise grant leave ta pleadti t hrce plas. 1 had zomd
tiîeughts at firet that 1 ouglit net ta grant Icate t6 plead tlîe
tliirt pics, but I have corne to thd conclusion that the pirneF
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wemedy fort he plaintiff is, if the. plea is bad ini law, to demur
te it.

Tihe Iollowing order wau thon grantel-:c "That the tenant
baie beave te plead the several maltera meuîioned in the.
abetract hereto annexed, and hat the tenant have leave te
deliver Io the demandant or ho: attorey, luterrogatories in watt-
ing pursuant o the statute ina such case made and provided, te
the. eiIct of the interrogatories hercha asanexed, as ainended
by me.",

SrARRAIT V. MANNING.

Ver attornaîwey ac.evîiaig service or sunroan,,l hal- Ille same rame witlsin
W)Iic-h Ici aperns iesrvivi: of Ille %%t i f sussniots h la ic ftrvqti it

Jones and FZaaagan, for .Iefenîlant, olatained a stimmons,
rn the 4h October iast., ta sh.ow cause why declaration and

service should flot b. ilet aside, Nvith cess, as irregular, on the.
ground that the. said declaration was flec and served beforo the.
hlm. for entering an appearance for defcaidaaî hall expireil andl
before an appeamanco hud been entered. Order granted ia
terints of surmmons.

Plaintiff arguel that defendant's attorney, by accepting ser-
vice of warit cf swnmons, undettook te appear immediately,
that, in fact, the acceptance was au appearance for defendant.

Iluan, J.--The dgfcudaiib's attorney, by accepting service
of the writ of sommons far bis client, utndertakets le appoar
for hlm; but the. atorey has the sanie tire allowed him
within which tu appear for the. defendant, as if the. service cf
the. wtit of summtrons hast been made on the defendanrt himself.

TAYLoa v. McNiNLAY.
Pbadint verialoot eus,.

17its ati application undser 33011 sectiols of tise C. L. P. Art, 1&%8 fur lealoe t0
ied isi slsniul of a det or aîtrecsnent, mîsi ai the mle lime is cosifeuioti
aisa.idassee nf il, it lahosais! e ohowîsi thon ssusneîbig issaserial inay lut

vimm» the miosssticios of suus dcccl or aogteemeîîi. *ct 18 SL

On the 1Gth October, 1856, defendant obtained a surmmons
for leave te plead lte pleas mentioneil belov, under the. 130h
section of thec C. L. P. Act, 1856.

Declara*ia'-That defendant, in consideration &c., agaceed
by wriîing onder h6m haiid ta make and deliver Io plantifl a
gocI deed in fic simple, of a certain lot cf lond, and that
aithongh plaintifl bail pall said consideration, yet defendant
hail fiailed la makre su id decil. And for mono>' paid b>' plaintiti
ta defendant on comment counIs.

T7&e Pleas desireil ta bc plcaded b>' defendant were :
lit. IrI ho dil nlot agree as aflegeil.
2nd. That plaintifl did net pay the corasideration ln first count

mioaned.
3rd. That the. agreement in flrst cont mentianed was ob-

tained frora him Py plaintiff; b>' mens cf fraud andl covin.
4th. As te residia, cf declaration, that he la nlot indebted.
Blevin ahowed cause on 18tii Octobor.
Bonis, J.-I will *11ev the Qnd, Brd and 41h pleas; but the.

defeadant ahould not aak leave te deny hlm deoil, Mnd aI the.
marne time to pleail in confession and avoidance cf il, without
showing that something material may turn upon the construc-
tion o! lb. 1 shall therefore disall>w the let plea.

TAYLoa r. CAMLL.
pkad.ng &.gere manie.

fil atis Rcissh Reaji.'i Sherilfus is baod, lai AI-0 for uscglecîsssg Io larest * pBIIy
aans.týs lsossitassl hall îa.sacd a ealisa.. alsait (ut a faise tettiril ca such

lasa.srfetsilatit ii le ailsswett tsa itclterft asri Imxlyla sssesels t
malsis? du ai it sine taille lu pirati -. 1bol gluiy.'s 18-4 scîss aiu5<raverse tise

tapoa mccai Miaîcfissaîr rqes

dcii,: th1e ,scckbieds cfriria *yioplaicîa±n30# tu
fort. 23, 188552

The fnrs coulit cf declaration vois upon the covenant of th.
defendant .a Siieriff cf the eounty of Oxford, givea ln pursu-
ance cf 3 Wm. IV, cap. 8, andl allegeil that defeuîtant had
wilfully misconducteid hutuscf in hlm office of Sherifl, b>' vol-
untarily allowing coie, Sprague, wvho hll been arrested ai the
suit cf plaIntiff, le escape.

The second cont alleged that talid Spmague bcing inilebteil
tu plaintiff, plaintiffplaced a wrib o! Capias for luis arrest lnuth.
bande of defendant; that thougi defeudant liai ample oppor-
tull>' te take maid Sprague, ho liad faileil ta do sc, Io the injur>'
cf plaintif.

The third conlt alged that Sprague, being indebteil te
plaintiff, plainlifi places a writ cf Capias for his arrest in defen-
dant's bands; and that defenlant falwel> robomel that said
Sprague was flot fuund ina his ceont>'.

On the 21sf October, 1856, defeudant obtaineil a surmnos,
onder the 130th section of the C. L. P. Act, 1856, for leave te
pleal:

1*1, ta 1sf count-That Sprague was net, rit the. lime cf issuing
the wlt ina lI cotant mentioneil, indebted bu plaintif!.

2nd, te Ist cont-Travers, cf arrest.
3rd, te Ist count-That dsifeiîdart did flot vilfoill miscoradoot

himmseif ln bis said office, te the damnage cf plaintiff, as allegei.
4tb, ta lst count-That defenilant did flot volurilaril>' permit

said Sprague to escape modo ctformâ.
flth, te 2nd counI-iat Spraguo was flot indebîed lu plainitiff.
6th, te 2ad ceunt-Not guilly.
7th, te 2nd count-That defendant, could net during the cur-

reucy of writ, arrest said Sprague.
8th, tu 2nd count-Plaulifi flot damnifled.
9th, tu 3rd cotant-Not guilty.
10th, to 3rd caunt-Spraue flot inileltedl le plaintifit
An affidavit cf defcudanî's attorney was pot in, wbich stated

the. matters required by the. 130th section, nd alle bis resens
for b.lieving 1h. Ist, 5th andl 101h cf the propeseil pleon ta b.
lrue i substance nd ia fart.

Ou 1h. 23rd Octeber, plaintiff ahowed cause.
Bunis, J., granted the. defendant leave te pleail as abeve.

Sommons absolote accorilingly.

BitE.r v. SuriTU £T àL.
Wnteof triaL

Thse ciatit on hiha apraionc is maclle for a whii of tial alsould show
where thse lueitis cIon 22s aid

Plaintiff obtained a summons front Hiààair, J., calling on
defendants si t0 show cause why> the issues joined in this cause
shonl net has tried hefore the Juilge of the Ccnnty LCurt cf the.
umitod coulieis cf York & Peel, ana wii> a writ should net
issue direeîed te tbe said Jodge, comanandimg him tu try stck
issues, exil te retumx the sme to tbis honorable court, together
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with the. finding of the. jury endorsed thereo, pursuant tue the
statute in such case made and providad-on grounds diaclosed
ini affidavit filed."el

The. affidavit filId shawed the nature of the. action and of
the pieus put in by defendants; 'that issue has been joined;
and thâ~t the. trial of titis cause will not involve any difficuit
question of fact or law.

<Stli Nov.>-Defendant showeil cause, cantending that the
affidavit fiI.d by plaintifl ie insufficient, ini tint it does not dis-
clou. where the. venu. ini the cause is laid.

HAoàzTy, J.-The abjection ta, the afidavit is fatal, and 1
mnuet di*seharge titis surmans, unless the defendant wiII allow
the plaintili to file a furtiier atidavit showing where the venue
is laid.

Defendant consented.-Summons absolute an filing
4uch fu.rther affidavit.

Ginsots v. Toitoxro RoADrs CoMa'ANVr.
iddmm of Cousd-C. L. P. Âet, i858, sertin 157.

Under 15'? sec. cf C. L P. Act. l8m0 piainiiiPA ccuta4i ha% sio right tu addittu
jutyýasoîiume,saftersdaress of defeîitt't, couniel, enaieu the lutter eau)

Isà case wus tried ait the A.ssizes at Cobourg on the 3rd cf
Nov., 1856, befote the Hon. the Cbief Justice.

J. bSodfon, for plaintiff, apened the case by an addrestl ta, the
jury, and afterwards called his witnessee.

Richards, for defendants, then addressed the jury, and at
the. clrsos itus address etated tlw.t Lte did flot intend to call
any witnesses for the defence.

Bouton ros ta, address the jury a second time, but Richards
objected, contending that as noa 'witncsaes were called for
defence, Rouikon had no right ta reply.

RoBissoN, C.J., held thnt under the. 157th sec. ai the. C.L. P.
Act, 1856, BoUlto mighlt have addressed, the jury a second
titre, in the event of Richards not announcing at the close of
Rouilon's case, his intention ta adduce evideace; but that
unlees evidence was given. by defendant's counsci, plaintiols
counsel had no right to reply, after the defendant's couneel had
addressed the jury.

MMIPÂL CoOUICIL OF CO. ONTrÂUO V. CUMEEnLLA<D ET AI.
ChAange of Venu-Tn impDwa.

W%%here the Venue is changed at the instanee cf defendait in aii ac tion brough*
by a musiticilm uneil in tlîeir oli cutity, ?eiig f rontal that ail the isitaiui.
iant4 r flYCit eid in Ille suit. nid au fipartial trial minuit) le liîad-dî-feiidai
wililiLe ordercd tin pay nts of apiîctin, sited. in ait%- evutît. thec extra mile-
se ufpWaittff&9 wztitetu-es; anS ut te ueuiit o( .ietuttaat suceuedtuig le shaIt
nl tax apùLut~ pbtiuîîiff the extra mittage of lits owu witiemei

[Noiv. ?, 1850.)

Blarman, for defendants, applicil ta hava thc Venue changcd
from, the county de Ontario ta, that of York, on the ground that
as the municipal council of Ontario are plaintifis, ail the
inhabitants of tha county are interestcdl in the. action-and
defendants cannu. get an impartial trial thare.

C. &. Paiucrson ehowed cause. H1e only desircd ta imipose
tenus; and cited 1>3lus v. &cudarnore, 7 Scott, 124t

DnAIna, C.J.C.P.--i will order the venue ta b. changcd,
upon payment cf the caste cf this application; but the defen-
dants muet, in any eveat, pay the extra expense cf mileage
incurred for plaintiffsl iviteses in consequence af eliatiging

tha venue; and in the avent ai the defendants succeding i
the action, they shall fot tax againht the plaintiffs maâch extra
mileage of their own witnesses.

Locx v. Mits.
Wrnt of trial.

Oit ant amliculsîii jý1 et %vrit of triai. tlle affidiavit on which lte snlmonqte t
ubtaitedeliotîi .b&uw whtre liteu ventue lit lte acittt i laid. tNV7IC

Plaintiitcobtained a surnmons froin Uagariy, J., calling oit
defendant ta "1show cause why the issue jnincd in tbis cause
shouki not be tried before the. Judge of the County Court of
the county of Elgin, and why a writ uhould not issue, directed
ta the said Judge, comînanding iim, ta try such issue, and ta
returu the same ta t11e hionorable Court, together with the
finding cf tii. jury endorsed thereon, pursuant ta the Statute
in such casao made and provided, on grounds disclosed in
affidavit flled."9

Tih. affidavit an whicii the surnmons was granted stated
tho nature of the. action and of the plea pleaded b>' defeadant;
that issue has been joinec; aund that the. triai o! thin cause
will flot involve any difficult question cf uiiet or lati.

<th Nov.)-Defendant showaed cause, ani contendeil that
the plaintilP"s affidavit should show where the. venue is laid.

HÂAATVr, .- I mue diecharga this summone, but withaut
cos, because tiie objection in technical, and no express deci-
sion i. citeri on the point, and the defendant refuses tae allow
the plaintiff ta file a fiuther affidavit ehowing where the.
venue really in.

Surmans discharged without costs.

Evani v. IVitxaz.a
PkaduEs.eera na moers tihelu bat%--Sigmimg judrnell tUer MA*I weet

of las Contimot Live Pmicuwre àa, 18N6.
lit an action by bearer cf a preiuory ntote agmittît inakic, defutîdatit caîltint

pieMaddeiyig tihnt tlle pliiiiti- tiie brarer, and aese in confeaittn and atcid.
suceu Wiihîoui icmve, usider 1301h sectiont cf Ilte C. L P. Act, 1850. anid if
defeniianit do ou piei. p:iiitiiif nulî siga jitigment uniier 135îUisectin; andi
wlterr, aùcr euisauOi itsuid. ejtui rtqultiy gigned je set m~ile tîpon
thintiet. dufentait wiii bc onlet. psy ltte cout lte temintnt fur whiclu
jutinett wiu eigliiLd N 8, l8m].

Declaraiion, by plaintift as bcarer against defendant as maker
cf a promissory note.

Without having-obtaicd ]cave under the 13Oth section of the
C. L. P. Act, 1856, the defendant plcaded:

ist. That plaintiff is flot the bearer of said note.
2ad* Want cf consideration, for thc transfer cf said note toi

plaintiff.
ard. Fraud and covin on part of plaintiff in obtaining sait

note.
Plaintifl signed ju4gment anid issucd exeution under the.

135th section.
(3lst Oct.)-Deft. obtained a eunumons froin HACARTY, J., ta

set aside Il judgment as irregalar; or ta set il oside and allow
defendant toa mcnd his pleas, on the merits.

(8th Nov.)-Plaintifl showed cause, and justified signing the.
judgxncnt.

HAGAWR", J.-Tic defendant should not have pleadcd as hie
did, urithout leave; tie judginent wa.3 theref are rigily qi.-ncd.
1 will iowever relieve the defendant on hie affidavit of mente,

LAW JOURNAL.
18571



LAW JOURNAL. [JANUAIT,

sud set the jutigment aside, on tise condition preedc:st that tise
defendant pay inte court £50, <tisai suin being sufficieut to
cover tise amnount forw~hich jutigment wsas signeti) tu abide
thse event cf thîs suit, andi pay ail costs of signing saiti judgmeust
and subsequent prccedings îlscreou, aud tise cosîs of this appili-
cation-andi, as the cause is iu tise Inferior Jurisdiction, aliosv
piaisîlif teo go te triai attse next sitltisgs cf tise Cossnty Court,
taking one 4ala' notice of triai. Odracrigy

CARRALI. ET AL v. HIAL.

jtt*doae of tritmots leri abiktoeta- li,,>s IV, ca , up. 3-Td<
of duleillgts.

An fZ 1u1U orcr. unmler 7 %Vin. IV, esa.2. -ne. 30. rnsmmî5tglie tiletîiitra
im(wmttrs tielote ait arl.trmtnr, wtt! bct oinet ieinm afittt A:titio
IlLit thiai <vsstenlc aeeMt.tm tim Iimat itmmltm catttkt Le l5ietsireil
wvithaîi Snell t'dct. O3att tupplientiott nteller 17 IVtt. IV. m1b. a. see. 30. Ct,
an nrmier <ttttt.tig wtstnte.-a ln p:iroe ,ioruliast menf.re sii ît sio.r.
is niuet lée ,hwn liaat theeocustn rquitcdttrc aucris twitcsses wpui.i ie
cotnirulcd Io ivtoduce at a triuLLai..1, m

Doyle appiied ex parle for an order conimanding tise atteln-
tlance cf witnesses befote tise arbitrator te whiom, this cause
was referreti, andi thse production by tisem, cf ai documents
in their possession, reiating te tise matters in di-pute, lmider
7 Wsin. IV, cap. 3, sec. 30.

Tise affliavit of thse arbitrator, on vwhich the application was
made, stateti tisat upon procceding %vitis tise refereuce il
appeared ta himn lat certain persons <nansîng 115cm) are
sseccssary and materiai ittecses iu tise miltiers referreti;
that iliey or samue ene cf themi are or is ln possession of docu-
mi-nts andi paliers which are neeessary evidence; thatt tise
estidens of said witnesses as thse production cf saisi docu-
moints are necessary for thse jsi sciticineasi of tîsis caisse;
that depoiseni believes il %itll bo impossible te procure suels
attendasce andi production cf documents %viltioi a Jastig&e
order therefor; andi lastiy stateti tise residence of tise ites,
andi tisa tise referonce 1usd been adjosîrned te a certain day.

Dass.c, C. J. C. P., granteti tise order cemmandâtsg tise
attendance ai tise ivitnesses, but truseti Ie commasnd tise pro-
àuction cf documents, because tise affidavit diti aloi shsow fitat
tise papers anti documents requireti are 5uch as ts vîsse
,would bc conîpelieti Io produco :it a tial.(a>

CUVrF V. SPADVLE.
1e*èik- Peiet memnsesr«d Pic/i dr. I_. P. .1 e. 1 &X-61 - i m rî<a

TiOn. 4 -elio th csncs Law 1t';cdurc Aet. SII.ý i.w, sult a retro-m<c-

An appearance et alo. had been entereti anti dec'iaration
fahlet ansd uerved with demanti of pica under tise solt practice
befere*tise C. L. P. Act, 1856, carne loto force.

Iirooke, for plaintift, applieti for leave to :ig» judtgment lmy
defauli santer thse .ia 61ttection of the àsewv Act, as ias cas4e cf
eon-appearance.

D»,trsn C.J,C.P.-The Glst clause cf tise C.L.P. A ., 185r,
bau fot a retrospective efhiiot. Ycîîr prccdagieo~ 'sccurd-
ing te tise former practico, andi by it thoera was an ttipearance
eniereti for thue defendajat, se that tiis is notci vee: a calte of

ponapearanApplication refset.

(4) Spe Narrincms C. U. t'. A", lie. 87, ntie f.

BLVUMES.TIIAL ET At V. SOLO-OtI.

Tio nule inlt <,:r lair sill nlot nllt.w Aie foreigner In attets anetiser. dose i nt
i v mre itte lutter lisé miolle nîmim c ' art na ils am ilttemîtinii sa become

aL rc«.&kIt livre, prevsou6iy tuth sic uImionl or a famuus djrsureu.)

Mlie partieulars of tise case appear in the jutigment.
IIAcAaTrv, J.-Defcndant lias bcsi arres! cd on thse ordinary

aidtuavit of debt.
Air. MlcMicltael obtaineti a summons for his discharge on

affidavit of defetadant, to flic ciet thiat ho was a native of
Cersuany; for tise last ton years hsall liveti in thse Unitedi
States-first in Albany, andi the last scven monilis in Wis
corsiai-anti sntil the Jast fortraigItt had nover been in tise
Brikish domisieuos:- tsai hoe wzss arrested on Saturday, Nov.
iStit, hasting arriveti in Toronto 'don the Mcnday but one
before tho iast, the third day cf Nov. it."1; that hie bired his
board for a few days in a boarding-liouse in tbis city; and
that lie never hall, ieor has ho any residence or home in Ibis
city or in thse Province of Canada;, tat thse debie was con-
tracted inl New York and flot in Canada; that plaizstiffl~ are
natives of Germnany andi have nover resided in Canada, and
ail reside in New Yetr,, wisere their place ot business is.

Tite defendant relies on thse la-t as laid dcwn in Preer v.
Ferguson, 2 Cham. Rep. 144, and the cSs there citeti, and
coutends tisa bis case is gosternet thereby.

Mr. C. Uazsbc, for the piaintiffs, distinguisios tisi case
front those ciieti, anti calis attenstion te tho dcfessdant's afi-
davit, ili wich. lte avoitis ail reforerice te any intention as Io
setling in Canada, or ise object cf lais coming bocre. He
cites La:,sod r. E'ffe 3 Q.B., 910; AlkInson r. Blacke 1 D.

&L., 649.
Tise case cf Freer v. Fera-tson fteins toe stablish tisaI it la

contrury ta thse poiicy cf our iatv te permit one foreigner ta
ioilo% assother forcitgner te Canada, %rhcre thse latter rsay
happes: te bc oas casual busitcss, andi arrest him, for a debi
cosir..ete abroati. 1 do not understanti it or tise cases tisere
citeil as going ftirtbier on this bondt.

As the defendani Isere ltad thse opportnity ln his ariiàavit
of shîoviias utîder vrlisat circumstances lie caine Io Canada,
anti whieier lie was a more transicut visiter, or întentiinge te
becotne a permanent resticuet, and is ailcut on tisese points, 1
colt.çider ilit tie facts do net warrant me in regarding hlm su
aliy oiser ligiI tisan tiiat of nu ordinary residt-At arre3teti for
a debt coustracteti abroati. Jus counsci ittgenicusiy sug.-ests
that as hoe hati unly artived a fewv %vecks hefore, andi thse
plainifis swear lic vras inamediately about te depart from Ibis
Province, 1 should regard hlm as wviîiin tise prisîcipie cf tise
cases eîîcd. It does net se strike nme: tise intiention of a frauti-
iaient departure snsay have been cniy formed a few bourg or
minutes befere ]lis arrest, andt cannot, 1 think,ai.et tise ques-
tien wtehser lie had or hald net bocome a resident of Cauada.
insssberg r. Sientlok, 1 Prac. ERep., MO0, belote the sazie
learneti Juuige as in Fru.r v. Fcrgsson, la muc in l point.
There tise defeudants swore they 1usd been on busssiss in
Ilutralo whorc thse debt wus contracteti; tisat thcy camei to
Canadla ton days befote arrest, arrivei in London, inteoding
41ta romain a short titne and retums te the State of Newv
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Tlite learneti Judge says: "lTite dufendants sccm e arefull]y

ta avoid saying that thuey stili carry on business at Buffalo, or
giving any information as to Ille nature of the businecss wvhich,
broughlt thcm ta Canada, so that 1 may judge as ta any proba-
bilit; of thecir hein g in Canada mnercly on some teiîîporary
business, svhichi %votild brin- thein %vitlain the ruIe titat ta
alloir fareigners ta arrest each.ltter would bo a lraud upon
our lav." Alter noticing tho affidiavits fileti by the plaintiffs
to show that defendatîts hall camte ta reside ils Cattada, tuae
Judge proceeds: idThec defcndant's affidlavit ks not satîsfactory
ta buin- themn within the case of Frecr v. Ferg uson, but if it
were se, the fact that they must be treateti as subjeet 10 our
law ils established clearly, 1 thiik, bcyond ail question."

I consitier the affidavit in titis cabe as fat luss satirfactory
than thtat in the ca-e just citeti.

The case cf Breil v. Smfitl, 1 Practice Reports, 315, belore
Richards, J., seems te regard Freer v. Fcrguson in the lighit
i which it is placed in the last case citeti, as ta the deema-
diait being anly tempararily here wvhen arrested on lte debt
cantracteti abroad.

On the %,hole 1 arn cf opinion that I have uiot suficient
materials laid befote me by the defendant Io brin'- bis case
within tlte principle of those already decidect in our Courts,
and that his application must be disehargeti. It is hardly a
cas for costs.

Summons discharged .rithout costs.<a)

BAMBERO v. SawMaiO.
Areu-ANOdarit éf debt.

A aleienaaaat avili no»ih teliaeimir»asei ac*nI>rau' oseiffe.ttrit oflrlit . iy,
idlege at - àunS *4 defrauad'>.nau. as Me~ si-tisiefth niole aî nad .ff.cta

IL=f.1waai»aaî nla.-gaag ail *ini.a* sa .L.frrud ikdaiff." Ilt Skmb'k.
aalliaktvassi affgaia,]Ipald sialu3i the itaattae of ila seiaaaat assis glial

desitunt aS Ille ccai 1 iai De. 18,1856.]

The parliculars appear in the juidgmcnt:
HAaRTy, J. - Titis is a similar application ta thie last

(B!umcnggîa et ai v. Solonon) by the samte dcfcndar.t on an
affidiavit oi facts almosi idlentical.

Tho additional point taken is tuaIt tlîe affidavit is insufficiet.
It is swom by Blumnentlial, assignce cf tite estate and cifets
of Jacob Bamnberg, (the plaintif;>) that defenîlant "lis indtebteal
te the estate of the saisiJ. B. and Ibis deponaent as the assignc
thereof,"1 in no much for goods solti by saiti J. B1. befote the
assignnient, concluding that defentiant is about to leave, &c.,
dito defraud this deponcat, as sudr assiguicc as aforcsaid, of
Mhe saisi del*."-

It isi obiecteds diat thia latter allegation docsflot satisfy our
Statute, which requires an intent ta defraud ilthe pie intiff"ý

The point is new te me, anti 1 do flot feul warrated in dcciii-
ing that the affidavit is open te tlie objection taktrn. 1 rallier
incline Io coî:sidcr tat i. substantially complies wviîl the
Statuts, a.lthough it would have been butter, pcrhap-, ta have
sbown the nature cf the assigamront, aud iliat deponsent was
th real plaintiff more clearly.

A somewhat analogaus objection was taken in Chamnberain
v. gbo4d 1 Prac. Rep. 195, wvhcre deponent callct hinuself
«,g Mosney =nd agent," without saying Ilcf the plaintif."l

(0) F'ur a rcnhew 0< tht e ctang upoisseb pniatt decAied ia, ibisi case. e
Uoenao'as cacasae Law Peorednre Acit loge 40.

BURNîS, J., refused to diseltarge, leaving defendant ta apply
in teri il lie tlîot.lt proper, \s'itllout prejudice to lais -giviflg
bail ici the meaittie.

1 shall take the saine course, and diseharge ibis application
without co'sts, in the saine mnanîter.

Suinulons diseiîargcdl without coeis, wvîth
]cave to apply il Teriii.

Ki.:tlt ET AL V. F-r.oxE AL.
P,<aite-Abendtne d,'é!nas-flrntuaunaain nf ,'roretlisis eomtnenoed tader nid

I'neeI:,' gtli :knilk ,Ia.tlaelî.,; %%~ luiat have tietcom nencest twe,'r
ù&' Vi. P. Art 10.IM,%d ,( all. ae.i tu Le cuilaiaajva &-; tacari> a.4uaany bac

lit accoraiavu wailh the fumiear pracice. filer. 16, 1836.]

A warrant of Attacliment hadl been issued under the practîce
in force befote lte C. L. P. Act, 1856, and dur notice given;
by tie direction of a Judge iii Chambers since the new Act,
V!ainitiff.ï took out a wvrit of Siuations and cndcavored ta serve
defendatîts.

They naw, prodîtceg affidavits showing that defendants had
been scrvedi by lcaving copies of the %vrit of Surmans affixed
to the lioors of their respective last place of abode in itis Pro-.
vitice; andi titat cnpies hall. been put up ini the office of the
Deputy Cierk oaf the Crown ini the county of El-in, heing the
county ini which defendants wvere last resident in itis Province;
aise, that titis action %vas commenccd by amachinent issued on
the lIt Junc last; titat defendants; bai -omne timne previously
absconded ta the Unitedi States ; tîtat up ta the timrie of their
absconding, tlîey rcsidied andi carried on business as partnters at
or near Vienna in lle county of rlgin ; that plaintitrs, alter
diligent enquiry, cans obtaits no information as ta tihe place
defendants ]lave lied to, ficrther lisant that they have gonte ta
the Unitedi States; andi that defendants hiave dane rio act in
defenre of this action.

flaAAt7, J.-l wvill grant the saine order as granted by
Burii.,.J., ils KtL-cndI ci al r. MlcKiiînon, 2UC .J,184(a)
and zthlotw the plaintiffs Io proirccd by filing the declaraîton sVitit
a copy and notice ta plead in ltae offic of the Deputy Clcrk
of tlle Crovwn at St. iloms i the cotinty of Elgin ; and
dinrt that soda flin- *.hzall bc deeniecl good service, acti aise
thiat filirig notice of .,sscssmt:iit to tha defetidanits in the saisi
offlicc shahtl be gnati -:erviec accordiiag tu tlle practice in force
bclore tlle C. L. P>. Aret, 1856.

Co.-%s-rocR Y. LzEAsrv.
lhmcoia of suis fom )nfacTio te ;Uyaxrior C*Ouys-rornmuaon.

An artimi ils iv!iira i lvili l'e siecr.ary la, ajaur a C,isnitia"a»aa for the fclama1-
suiiita.al plaw ay sc3 'e IliAliffiai Ill ulaw of ahr :Saaprga C.,ur11'. &lihougI
ilac aalaua:t ,ut-'I fur suay Ils: waitaaz ait, jumilct:a uaaf ais 1 afraaar Court.

[L'e. il, 1836.

Muas action .,as brought in the Qsîeen's; Bcnch anal a verdict
recavert by plaintiffs fiôr £8 Us 'The only w-itîîes %ho couidi
prove Ille accounit on wvlich tuie action 'svas braught reideti out
ut the jîîrisdliction oaf tîte Courts, andi it was necessalcy thaïs a
Consiission sîmoici bc is.aîed in examine humi.
*on tlle applicationa of IL. IL Aorpity foi pmaintiff,

HurtNs, J., beforetwlàin the, caisse wvas triccl, now grantedi a
certificate, il iat iii bis opinion titis cause was a propser one te
be xiilidrawn, isal only fromn the Division Court, but aise from
the County Court, andtI 1 bu brougli in one of the Superior

<'a) Ste litlnaaV Ir. t.. P. Art. Tt. 100.
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RUDÂLL V. HURnn ET AL.

Satis~faction Piece-Signature of pZ<intiff disisend sih-l aie 64, 27 T.-

W0 vie., 1856.
Plaintiffs' si-nature to the Satisfaction Piece, as rerjuired by Rule 64, T. T.

18M6. wilI le dispensed with, and his attorney in the cause be sîîîhoriscd to
acknowiedge sati.,factiofl. upon SO being show,,i that the attorney is authorised
by plaintiff to arrange the dlaimn, and that thse delay 'n ostainiug plaiuîiffs
signatuire wili be Prejudicial. (Dcc. 17, 1856.)

L. W. Smithz applied for an order dispensing with the sig-
nature of the plaintiff te the Satisfaction Piece, as required by
Rule 64 of Trmnity Terni, 90 Vie. 1856.

The affidavit of Smith showed that hie had acted as plaintiff's
attorney in this, cause, and had issued an execution against the
lands of defendants; that be bad also since acted for plaintifi,
who resicies in England, in proving bis dlaim against defendant
Hurd, upon his judgment in this cause, as an Incumbrancer in
a certain foreclosure suit in Chancery against Baid Hurd; that
he (deponent> hart been applied to by the solicitor of Hurd to
discharge the judgment in this cause upon being paid the
sanie; that Hurd's solicitor intormed depontent that he xvas
prepared to satisfy the judgment, if the same could be imme-
diately discharged; that deponent is fully authorised by the
plaintiff to collect the amount of the said dlaim, and to take al
necessary steps therefor-in further proof of which. he referred
to a letter received by him from plaintifi; and now produced,
dated "London, 27th June, 1856,"l authorising him (deponent)
to act for plaintiff in arranging this dlaim; and that it is desi-
rable that deponent should be allowed to sign the Satisfaction
Piece, Nvithout delaying to send the saine to England for plain-
tifi's sigenature.

IIÀGâITy, J., grated un oxder 't hat lte signature of the
plaintift to the Satisfaction Piece in titis cause, as required by
Rule 64, Trinity Terni, 1856, be dispensed with; and thatt the
attorney for the plaintiff in this action be authorised to acknoiw-
ledge satisfaction of the judgment in thiis cause."

RIDLEY v. TULLOCK.

Remoral 0f suit from Division Court by Certiorari'-13 e 14 7'ie., cap. 53, sec. 85.
A suit will be remnoved bv certiorari from a Division Court to oe of the Superior

Courts, upon ils beisg show,, that questions of law ss to thse applieauon of
flec Statute of Limitations will arise in thse trial.

(Dec. 17Y,1856.1

Jackson, for defendant, applied under 13 & 14 Vic., cap. 53,
sec. 85, for an order for a writ of certiorari to remove thjs suit
from the First Division Court of the county of Hastings, to the
Court of Queen's Bench.

The affidavit of defendant showed that the whole amount of
the account sued on is £2,9 10s. 6d., but plaintifi abandoned
the excess so as to sue in thc Division Court ; that the whole
debt sued for, except ten shillings, appeared by plaintiff's par-
ticulars ho have been contracted more than six years next
before the Summons was issued berein; that defendant gave
notice of bis intention to plead the Statute of Limitations, and
on the trial the Judge ru]ed that the dlaimi being a ruînng
account, the la8t items of 'which wvere obtained within the six
years, it did nlot corne within the Statute of Limitations, and
accordingly gave judgment for plaintiff; that he, defendant,
obtained a new trial; that he bas neyer promised to pay any
part of plaintifl's dlaim witbin six years next before the issuing
of said summons; tbat questions of Iaw as to the application of

the Statute of Limitations to bar plaintifl's dlaim, are likely to
arise on the trial; and that lse owes no part of plaintifis dlaim,
and is advised and believes that he has a good defence on the
merits.

HAGARTv, J., granted the order, quoting the wide words of
the Division Courts Act, 13 & 14 Vie., cap. 53, sec. 85, but
expressing strong douhts as to the general suliciency ol the
gronnids alleged.

McKELLAR v. GRANT.

Endorsementon Fi. Fa.-Certifiae of .Tudgment-CosseurrengtoriLs of Eeegios.

Thse costs of a certificate ef judgment mnav net Le endorsed ou a Fi. Fa. The
cos,, of a concurrent writ wil îlot be disallowed unless it be shown that it
wa.s issued nierely to make adîlitional cosîs. D.17IH]

This was an application by Carrail to reduce the arnount
endorsed on the Fi. Fa. by £2 10s. taxed ofi the bill of costs
on revision of taxation, the amount charged for certificates of
judgment-and the charge for one of the two concurrent writs
of execution issued.

The plaintiff showed cause, and showed on affidavit that he
had reasen to believe that defendant had personal property in
both the counties to wbich. writs were issued.

HAGARTY, J.-Tbe taking out and registering certificates of
judgment wvas for plaintifP's own security, and lie may not
endorse the conts thereof on his execution. The case of Wilt
v. Lai et ai, 1 C. Rep. 216, decided tbat point. As to the charge
foer concurrent writs, 1 would not disallow the costs of a concur-
rent writ, unless it was very clearly shown that it was issued
oppressively for the purpose of making addtionai costs, which
does nlot appear te have been the case here.

(Jrder absolute as to tbe £2 10s., and the charge
for certificates, with costs.

TOPPING ET AL V. SALT.

Garnishee-ÂtIaJimeM of Debts-. L. P. Àrt, 18W6, sec. 194.
Sembfe, that debts cf amotits withiu the jurisdiction of Division Courts Win not

Lcet aîached by the Superior courts, tuider sec. 194 of C.1IP. Act, 18M6.
[Dec. 18, 1856.]

The plaintiff had obtained an order ftom, Buiues, J., attaching
a number of debts, varying from £10 to 10s., due from certain
persons to thle defendant, and calling upon the garnishees to,
show cause why they 8hould flot pay these debts to the
plaintiffs.

Some of the gamishees flot having appeared nor paid the
amounts due by them into Court, plaintiff asked for an order
that execution should issue.

HAGARTv, J.- I have consulted the other Judges of the
Court of Common Pleas, and as at present advised, and until a
decision of one of the Courts in Banc shahl have settled the
practice, or somne Englisb decision be pointed out, it is con-
sidercd that we ougcht nlot t0 grant: orders attaehing small debts,
a list of debts like those in this case. The canrying out sudh
a practice would have the effect of bringing into the Superior
Courts innumerable suits whieh are far witbin the jurisdiction
of the Division Courts, and increasing costs f0 a startling
amount. No limit can be named at present. The Judges will
probably corne to somne general understanding on the subject.
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1 wiIl make no present order in this case. As the debts have
been attachod, the gamnishees can pay them into Court under
the Statute.

MONTFORD ET AL v. McNATGHT.

Writ of trial--Acton ma guarassîy.
An action on a guaranty is nul witbin the ineauing of 8 Vie.1 cap. 13, sec. 5t1

The Statule ouly applieswhvere, the produtiîon of the documenît anid proof of
signature would be, per se, prima Jacte evideîîce uf ùidebteducass.

This was an action brought upon the following, guaranty:
"l£144 14s. 141d. Brantford, l7th June, 1856.

"Messrs. 0. F. MONTFORD & CO. :
"4Gents, please lot Mr. Win. Latimer, have goods and work

"eout of your shop to the amount of one hundred and forty-four
"pounds 14s. 1 ùd., and ho will give you his note for that
"amount, and 1 hereby guarantee the payment of said note
"whon due, said note to be made payable three mnonths from
"the above date.

Plaintiffs applied for a writ of Trial, under Sth Vie. cap. 13,
section 51.

(Nov. 13, 1856.)-Burtis showed cause, and submitted that
thia was flot a case within the meaning of the Statute.

HAGÂRTT, J.-The meaning of the ntatubo in saying cc where
the amount is ascertained by the signature of the defendant,"J
is in my opinion where the simple production of the document
and proof of the signature would be, per se, primd facie evi-
dence of the defendant's liability to a fixed amount. This in
flot such a case-other evidence would have been unnecessary.
1 must discharge this suminmons, but without costs, as no autho-
rity is cited on the point.

Summons discharged accordîngly.

DUGGAN, ON1E &C. V. COTTON.
Reforeaes of Solicitar', Bill ta Se taxed-16 Vie., cap. 175, secs. 20, 25-Entilln

of ajffdavts.,
Application le bave a solicilor's bill refi!rred. lis ho taxed under16 Vie., cap. 175,

sec. 20, must be made in the matter of star/ sliitor, as requnred by 261h sec.
This action is pending in the County Court, and in brouglit

by plaintifi, a solicitor, for his costs in different suits in the
Superior Courts, upon the retainor of defendants. Detendants
applied under 16 Vie., cap. 175, soc. 20, to have the buis of
costî; on which the action is brought, referred to be taxed, and
entitled the affidavits on which they applîed,,and their sumn-
mons, in the Courts and causes in which the business had
been done.

(Nov. 11, 1856.)-Burns showed cause. The affidavits and
summons are wrongly entitled: the application should have
been made in the matter of thre attorney, as required by tho
25th section of 16 Vic., cap. 175.

IIAGARTY, J.-The statute is peremptory, and I must dis-
charge this sumamons, but îvihout costs, as the objection is
technical, and no authority in cited on the point.

Summonsl discharged without cons.

TO CORRESPON DENTS.

R. N.-Your communication camne lu bauid 100 late for Ibis number; it wibl
1>. auswered ini tbe nazI.

C.-Patieularly ohliged hy your communication; xvill gladly avail oursebvesor the promise. The particular malter referred t0 will bc moit acceptable:
In the conflici t u pinion there is lighi.")
T. T.-Tho queries will be answered in our ncxi.

M.-Our best tbanks are yours. You will have heard fromn us through the
"Correspoitding Editr. ýý

J. R .-Joliiustoit & Co., Phùladephio-and Little, Blrown & Co., of Boston.
J. M.-The cas.e. you refer io appears it the preserit number. 01, the general

question no case bas as yet cote up fýr dlecisiou.
S.L.-Your complaitit is in refereite to the finding on a malter offaee. Sncb

commnunications are fitîrd for this Journal.
J. 13-The publisher requesîs us tu say, tbat Vols. 1 & 2 were sent as directed

and liait the auppIy of Vol. 1 is now nearly exhausied.
1L-We are anxioue to bear front you agaiii. WoV iraie to you lbot înonth.

TO READERS AND CORRESPOiNDENTS.

Ail Commnunications on Editorial mnattera lu be addressed to

"lThe Editors of the Law Journa,"S
Barrie, U. C.

Remittancesand Letters on business mattera tu bc addresed (prejsai) te
"The Publishers of the Law Journal,"ý

Barrie, U. C.
Wbatevee ta intended for publication must be autheicated by tbe namne andi

address of the writer, not neeessarily for publication, but as a gusranîtee of bi&
good faitb.

Maltera for publication sbould be in tbe Edîtrîrs' bauds tbree weeks prier 10
tbe publicatiotn ut thse tiunber for wbicb tbey are inleîsded.

NOTICE.
The Ulpp Canada Law .Tsural s not iable te postage. The Ternes are 20s.

peraatim.Zf paid beforoîe t1siof Match in cab year-if paid ailier tbat perioti
25s. The &cale of Charges for

À D V E RT I S E M E N T S:
Card, for one yeti, nul exceeding four fUnes.... b O1 O
One Column, <80 fines) Per issue .................. O 0
HaIt a Colsin, (40 fines) per issue ................. 012 6
Quarter Coluina, (20 âinos) per issue .............. 0 7 6
Elgbîb ut a Coltina, (10 liues) per issue ............ O o 5O

Adverlisemenîs aboul reacb the office not laler Iban the 251h of each monîh

THE UPPER CANADi LÂW JOU'RýNÂL is published at the Barrie Heraild Office,
Duillop-Streeî, Barrie.

THE LAW JOURNAL
-TAN UA RY, 1 85,7.

TO OUR READERS.

The Law Journal has passed the ordeal of a
second year. It has preserved the confidence of
those who first approved of its publication; it has
gained new and valuable supporters; spontancous
testimony bas poured in upon us, to the value and
gene rai usefulness of the Journal: from the highest
legal quarters we have received the warmest ex-
pressions of encouragement-and of those enlight-
ened and intellectual friends who cheered us on to,
exertion, flot a few have extended our means of
selecting objecta they approve.

We thankfully acknowledge assistance and sug-
gestions received, and if Our position did flot enjoin
upon us an obligation to reserve, could with pride
indicate the sources from, whieh much that appeared
in the Journal emnanated.
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The syslern of reporling lias met N'iiîh favour at
the hands of the profession, and the laîte arruti-e-
mcnts by wiîiciî îhey arc proinpiffy utpplied withi
the Chainber l)ecisions on lthe Cotrmn Lawv Pro-
cedure Act, lias added, inuci t te vaine of the
Journal, and ihais, w~e trust, convinced our brethren
that prafessianal interests are nol forgouten.

There wvaî soie littie misappreliension at firsi;
it lias, we believe, beeti renioved. The true inte-
tests of lte profe-ýýsion we have at iîeart, aînd they
xnay bc best -sQrvedl by niaking the, mosi of mnalters
as îiîey aie, and guiding progress for the future in
a rigl and safe dirction.

Tite Lazo Journzal, wve know, lias also servcd te
useftil purpose of guiding Ollijers of Courts andi
Municipal Bodies in te discharge of their d&iies;
in soute cases prcventing errors, in others saving
fron-i the conseqnences of persevering in iliegal
acts: and severi of te improveinents ii te law
and ils administration advoeatcd ini out Journal,
we have had the satisfaction of sccing carricd into
effcct.

Our future niust dcpend on the wvay we may be
sustained: - wth a more generai and liber-al support
-%Ye -wîli bc able Io procure furîher aissistIance fraîn
talentcd Nvrilers lierc and in England, and wviî1
varicci inlerests ta serve wc trust te bc able ta
satisfy ail.

If one third of our prc-scnt subscribcrs Nvouid
cadi take te trouble Io procure one additional sub-
scriber, they wouid most cffectually further abjects
they approve, and enable us te make the Journ'al a
legal org-an,%vorthy of Upper Canada.

Frein the first Nvc have been anxtious ta obtain
cases from the Divsîon Courts and other Courts in
«%vhicl the local iudges preside: our supply of
Local Courts Reports bas hitherto been vcry
scanty, as wc have had tr, rely for the mest part an
the voluntary contributions of praclitioners. The
numereus ebjects, placed in one way or auothcr
under the juriscliction cf thc Caunty Judgc, mtrs
constantiy furnishi cases ef importance for dctcrmi-
nation, and a record of thcm -%vouid bc extremely
useful to ail concerncd in local administration.
Practliioners arc net always present in these
Courts, and under any circuinstances our experi-
cuce lcads us ta believe that no regular generai
iclpplv could bc looked for from them.

'Ne wotuld therefore, te borraw the sentiments of
ani Eng1ih periodieni similar Io our own, "1beg to
"aski the Judges of lte Couinly Courts le scnd us
"ail lteir wvritleit judgrnenls, ,vlienever tixey are

"lgiven. A collection of these, %vhcere theymzay be
"regularly read and be prcserved for te use of the
"Jîdges and otiiers, wvouid, bc a valuable fealure,
and il -xvili flot, wve trust, be iînposing 100 niucit

"trouble to ask Io ask te Judges Io post their
\vriuien Judgnients ta us as soon as delivered.

STite M.S., if desired, eau be returned, but if tiaey
"iossess a copy in print, il xvi probably be more
"serviceabie. We do îlot put titis se much. as a
"favour to us as for the convenience of the Judges
"theinselves, and that of ail cngagcd in the Courts,
"taorn it must bcoef great ulility and inîerest
"ta posscss ini print the Judgments that have been
"deiibcratly p)rcparcd." These observations, cor-

rect iniilie r application to, the Englisli Judges, have
grat additional wveight as applicd te our Couinty

J udges, -whio i)055C55 larger jurisdiction and also
col1aterali powrers vhicli do not belong ta the
County Judge at home.

'Ne would beg niost respctfülly te, solicit our
County Judges ta favour us wvith ai their written
Judgmcnt. Reports rceîeivd from, other quarters,
wvhiciî wc decîi on inspection Nvorthy cf publica-
tien, %vill be paid for.

In conclusion -%vc wouid say, what hias been clonc
aircady must be our guarantc for lte future. To
make the Laie' Journal better deserving of public
and professional, support and ta enlarge ils sphcre
of usefulness will be aur continuous aim.

*MR. MOWAT'S LECTURE,-AMERICAN REPORTS
AND LAW BOOKS.

On another page will be found an extraci from
a w~ell Nvritten and vexy valuable lecture delivered
by ?Mr. Mowvat at Osgoode Hall, last teru. Net
mercly te Students, but ta the Profession generally,
tvill the cextract given bc found useful and interest-
ing. Mr. Mowat very judiciousiy sclccted for con-
sideration un important and hitherto almost an
untotxched tapie. Tite estimation in which Ameri-

* au Judges and writers on lawv are heid by the
Judges and Jurists cf England, (Il and 1 suppose I

1may add, of Canada,"1 Mr. Mewo-,at modcsily say.)
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and the use and value to us of Ainerican Reports. refuse the lighit of intelligent adjudication from
The Lecturer vcry properly -ives some lending wliîatever quarter it inighit proceed.
cautions in the use of iliese reports, and is cvidently wu quitî< ugree _%vIîh Ille learned lecturey ltuai
of opinion thiat tlîcir crnployinent should be circumii- t1ue Library of' die Lan, Society of Upper Canada
scribcd wîtliin the narrowcest limit.s. In tlle main 1" %vould certaiflly xvant a very inaterial clernent of
we are flot disposed to diffier wvilî tlle opiion>s 1 coinpletene.-i, if it did flot at Ille earliest practi-
expressed, but -wotild reînaik tuait, us Jurisprudence crible perio<1 contain the reports of zil Ille United
is cntitlcd to a placc amniog the liberal scitflcts, it States of Amnerica, even Iiougli amongst these
follows iliat ail sources, forcigu", and d<>mestie, froru ilire inay he flot a fewv wihiehi eau seldoin if ever
whiclb men of science inay add to their information, hoe eited in ()our Courts wviîh advantugc .» 1'Jc do0
ahould hc unlicsitatingly rcsorted to-Înore paý'rticu-. not hjowever tlinil; wiîli Mr. Movat ilat D)igests
larly in the business of Administration, %vhore hIe and Indexes Aio-ild he excepted: thre iii many
absence of positive autlîority Icaves only broad inlstances- wvill bu found greatly 10, facilitate refe-
grounds of rational jurisprtidenre upon -whiiclî to rence to reports, and we would mention "Put3Wnam'ls
base a deci3ion. United States Equity I)ist, mcl"The United

The ancestors of our American neiglibors carried States Annuil D)igest" as :lbrding evidence o>f the
with themn to this continent the body of' the Englisli corrcc:.ncss of our assertion.
Law, as it then stood, and Ille princîiples of Ille The subjeet of Reprints of Englishi publications
Commoni Lawv of En-land (except ing sucli as wcre Ilwill American notes;" is flot touchedl upon ini ibis
inapplicable to the circuinstances cf tlie country) lecture. WVe h:nve al-nays lico f opinion that
as well as Ille Stalutes ainendatory of thie Cormmon unmziflaied reprinits witla notes and refort'nces to
Law, constitute the Commron Law in, ait Ieast, Ille Anicrican cases by mn cf rccognix'ed ability %v-cre
Northern States. WVili us tlle Englisît laws %vere more valuabhle tule Canadian Lawyer titan Eng-
expressly adopted and referrcd to as the Rule for lisli edition-z, and Ihiat readiing Englisx NvorI<s, by
the decision of all questions relative to propcrty the liglit of American decisions, gave added infor--
and civil righits. niation to the educaîcd laii.ycr.

Like the American pcople, our systemn of juris- There is one point more in 1fr. Movraîs vcry
prudence lias becu built on a noble foundation. instructive rcmarkis Io %vac ve wvuld refer:
IVe have altcrcd and modificd; as circumrstances «l Thle rules 1 have suggestcd for guidance arc but
seemed to require, so, have they. in loral circum- corollaries cf another and more general rule, wlîieh
stances and present situation wc are in inany res- YOU should ever kiccp iii mind, namelv, limaI the
pects alike; and aur commercial relations are truc objecîs cf the arguments of Counsel iS Io assist
every day becoxning more intimate and rnore i lie J udge in comîng to a sound conclusion." Too
diffused. New combinations of f.lets are coux- rnuch prominence cannoi be given Io a sentiment
stanîly arising and producing newv tiuest ions of law such as this-it eommends itsclf to evcry honorable
amongst an enterprising and progressive people: mmnd. "Wil fufligbs uyl i l
in this respect bath countries have inuch in coin- said an amiable advocate and %vriter, Ilthe lawyer
mon: our rcports -would bc valuable to the Anieri- fogots flot what is due to te comnmunity;
cans, and Nve readily admit that the value to us of he endeavours to en-operate with time Judgo irt
American Reports ean scarcely be overraed-not building up good laws upon sure foundationq,."
as guides certainly, yet it scems but reasonable 11,With 'reference te thc îask w~hiehi 1 ray be con.:
that those who are called upon to decide should "sidercd to have imposed upon2 Counsel (obSCrVcd
wisb to know what others, distinguished for wis- "Loin Lk-NGDALE, inl Iutch>tson v. Sçtepkeiu,) 1
dom and experience, have donc in cases similar to "wish to observe that it arises from the confidence
those in which they themnselves may be called upon "which long cxperienee induces me to repose in
to mot. "IAJudge can have no wish upon aques. ccthcm, and froni a sense wvhich 1 entertain of ibeir
lion of Iaw, but to lcnow what the Iaw is" and in cctrulv honora bic and important servicett, which

du ?cascs it Nvouid arr~e unduc roniidenre in."c shev <-rentantlv performn as; ministerm of iiiticep
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41 acting in aid of the Jtîdge bofore whiorn thcy prac ; . IAIY

" tio. o cxaneJ uppoes irnclf.tohoTt q -1 good objection to au application for a %vrit of trial that
monire :duate or agenit for hi.s elient, to gain 1 il 'ili Iomcesryn issuo Il Commiission for tho examination.

«vielory if hv an on a1 parlicular occasion. Thoi e fnaîs %%it ses.c-Iler Robinson, CJ., Dce..

"zeni and lthe arguments of every cotinsel, knowing vmAA-1 J'il, N.oCVl .~g .ctmnb~0 "i"oî
"wlat is due to hirnself and to Ilus hionorable pro. lxige 6. colnn1. lisie 9, for Il %altrllh" reaeI lWaqorth', Ige 6, coicami

"fession, are qualified by considerations affecting -- luic 21, for "reipective" rea l rcspcelfult."

-- lAI genVaAV itvi t&o jus ceL8I.

CHAMBER CASES.

Our Chamber Reports arc again so nuincrous
that we can only, as before, -ive notes of many of
thomn, wvhich Nvant of space will not allow us to
publisli in full in titis iiutibcr.

CATAUAQUE Iloit Co. v'. D,,

The aiflitlavit rcquired by ilmo1911 section of the C. L. P.
Act, 1856. for an order Io a.ttgedi debis %vil tnt bL uispensedl
%Viilu, and thlat affiidavit munsi bo ilosi:iivo atd explicit. Utider
certain cireunistances, loever, an afirdavit foulnded oil belief,
svill bc stlicicnit.-Pcr Hangarîy, J.

B. L. L. H. R. Co. v. Gonnos.

Wherc the gooda te be replevied haive net been distrained,
the writ of replevini may bc sued ont in any county, and a
writ of Replevin rai? be issnied from one cnter ceninty te
replevy gcouds ia tnder outer county.-Ib., NOVI 12, 1856.

lnatr!eai&r sunwiA f4Jr f tttvj*iàdr, snMMô,u, *al rit., ap. 30.
czn'dbj 9th tir., cap.. 56, xrt. 4.

Mie affildavit on which, te apply for an Interliloaticr sumnmons
on be maîf of Sheriti. should siate that the application is mnade
aolely for the benefit of Shieril*; and thiat hoe ducs not colltde
wiîh itholir claimiant or plaitîi.-Ib., Nov. 11.

J'ia:ice-Ctaitnut fr. .
The rule of Practice that a liersnn cannot tax a counsci fée

in bis own case agaimîst thme opposite party docs flot extend to
biis parîner. A coonsel fée %vil]li ho axei batwecn party and

Uparty, even though, the ceuinsol did not attend the tria.-Per
Iuros, J., Due. 2.

11AIÀTON4 V. lT.UR1%C.TON.
~~eamnssDef<asc bpersom ,wt na pned i frt-C. L P. Aci. leu6, sec. =25.

A person in possession and nt namred in the %vrit of Ejeet-
ment will be alloivcd te appear nii deftnd, even thotigh the,
dcfunclant have already giv'cn a confession of jutiement and a1
%vrit of IIab.fitc. vos. lins beon issticd tliereon.-1Ib., Dec. ..

JoNrs v. D£Bxsncur» ETr A;..
A4tnrhwen of de'J-C. L. P. A.o. I656, se. 191.

An order for the autachment of debts ungler 194îh ser-tion of
tuie C. L. P. Act, 1856, %vill bc granited upon affidavit of belief
of garniîshee's indebtedness, Tîtovided sufficient grounds bo
showvn in allidavit for stich bolief.->b., Dcc. 5.

HARRIS V. A~NDRES-.
Pmerrct-Appaao-C. L P. àMi, lu&6 $et. 0.

An appearance is in lime, even though filled while plaintiff
is entering judgnient,s80 that the judgment be not fuly sgned.
-Per Hagarty, J., Dee. 19.

MONTI-ILY REPERTORY.

COMMON LAW.

0. P. flItBria V. BRaOWN ANI S.MriTÎ. Nor. 11, 14.

Mloney lied and reccdred-Rent paid under mislake of

Moncy paid as rent under a mnistake of facts recovered back
mn n mcton orîooey adandreeivd.Defendants allewed

to set-oùff urutinl remit, rates and taxes paid by Ilicm in respect
of ilie prlmic cCfieid ly the phmiîmtitl.

EX. 1luNsrrtt v. GIBBNS. No v. 9A.
P&'adng-LuilaclelîiaUon-Siatute of Liimitations-

l'iespass.
A plainitif! will flot be allowcd te rcply on equitable grounds

to a plea of the Statute cf Limitations te an actiont cf trespals
for break-in-r and entering the plantilis close, and taking and
carrying- aî~ay and convertîng the plaintiils coal; that the
causes of action were fraudulently concealed by the defendant
until %vithin six years before the conmmencement cf the action.

Semble, that such, a replication wc&ld bc bnci in any case.
Scmnble, pur BAîE.,B., that il was net meant by

section 85 cf the C. L. P. Act, 1854, that replications on
oquitabte grouncis hoiild be allowed where thu miatters thorein
stateci di-closej- that thse foundatien of thle plaiutilils claini is
cf a purely equitable nature.

EX.* Pisraucci v. TuER. Nov. 19.
Praclice-Ncz.' trial-A dditional edidence-Surprise.

At thse trial cf n an action te recover damiages for a personal
injury Il) reason cf the defendant's negligent driving, evidenco
wvas oflered on behaif cf thse defendant tliat tuie plaintifi andi his
wife (%vho( at the lime cf the accident ivere in another carrnage
whîchà was beîng driven by the plaintiff;) had used expressions
te the efleet that-it happencd through the fa'elt cf the plaintif!
hiroiself. Thse plaintif! and bis wife denicci having useci thcso
ex prossions, andi the jury founci for the plaintiff. The Court

ru usad a new trial te give the defendant an epportunity cf
showing ibat the expressiens had in falet been useci, andi that
the plaiciiifl wvas in Iauit as the point bnci been before thse jury,
andc ttiere was ne case of fraud, or petjury.

Q.B. CRAC£ V. IVILMER. Nor. 17.
I>ractice--Change of Fenue-.Itlorney's privilège to »ue ina

4*1iddUesc.
An attorney cf co of the superior courts has th9 right te sue

ini 3iddlecx, if lio sue in his owa person as an attorney.

C.C.R. RaciNA v. LisTrit. NOV. 15.
EnîbezJemn-Evidence,-Accoltntng-Etry in Ledger.-

7 4-8 Geéo. IF,cap. 29, sec. 47.
A conviction for embezzlentent wu supported, th80# it

appeared that thme prisonser hall entered the Intîn appropi-4alml%
in iis w.asten's ledger.

1,AW JOURNAL. JJ,&lvvtxir,



LAW JOURNAL.

C.C.R. Il(iAV. GnR:EN. NOVi. 15.
Larreny-Orelersi il o d-la ir- ' tad alin g
fro;n-Aurr'Joisq trioti-Aiieizrdtnît 14 * 15 leic., cap.
100, section,4 1, 11 * 3.
A boy 14 yrsof age living witht and L.Si.,titt«, lais fabiaur ini

his business witlîottaasa n o' 11c he d-ay -saîCee(eded
fais father ilt the charge of tais fither's stail, fraint %viteliae sGme
oaf lais f-itaaas goods were !,toIeaî hy thei prisolamr. Ifetd, bliat
ini a conoit for larceny the ownership of the goods coulti naet bu
laid in the. ioy.

The. prisoner having been indicteal on a celunt stating tîte
ownersla to be ira flac boy, %vas, acqaaattcd, anad a second itadict-
ment was tiien preferred, layiiîg the owniership ira flac fifflier,
lapon ivlich lie %vas convicted.

Iel, that a plea of autrefoiet acquit coulti fot bc sustuined,
and tlîat the conviction %was ri-lbb.

QfB. MArti v. ANmaa:ws. Nar1. 22.
Money lad and recvdWtc.'conduci a e-etk

-lient of cause before attendance of mcmtne.; rcajuircd.
WViac ai conseqaîence of the seblîent of «a cau<e, the

nttainadaaace of a persoa subpteîîaed as a wvitucqs iti not rcquired
anad lac lias notice, anoiiey 1raid to liîaî as coivdamet aaottey ulnay
bu rccovered as naoney ru!Ceaveil bo the aise of the party Pay ilig.

0.0. R. RcîAV. 11ARIr'T WILSON. Nvov. 22.
Causing aboriion-Admîinistering andi causinglIo he 1la/cc»-

Presence ofprisoacr ai fini of laki n -)Ini ent in taking-
7 JM. IF'{and 1 Vic , cap. 85, sec. 6.
Upon an iîîdictmcnt uander 7 Win. IV, anal 1 Vie., cap. 85,

sec. 6, for causing abortion, it %vas provcd bliat tire %momlan
requested tiae priscaier to - et hier sometliing- to procure misear-
nage, and that a dru.- ivs bth grivoir by the priaaoner andl
taken by the wornan, witit tijat inteait, but the takiug %vas naît in
te preiaence cithfie prisoner, anîd tlaat il produceti mîscamrag,,e.

lield, tuait a conavictioan upon the facts above was right, andi
that there wvas an "cadministcriîg andl causiing to be takon"
within the Statute, thougla the prisoner wa flot present at thec
lime.

Q. e.BRWV.PYr»at.o. 1
Chtarter part y-Refence Io arbitration under Cernmown

Lauo Procedure Act, 1854, sec. Il.
By the 17 & 18 Vie., cap. 125, sec. 11, %vliich, enables the

court as a jutige te stay proceudings, when te parties to a
contract agree Iliat any ex.îstig or future diflercaîces beîwecn
tlîem shaff be reforred tu atbitration, is nicant .11l Cxi5ting" or
future dillerences arisn out of the contract itself: ana l i ha fot
coisfined to the very sbet mabter of tiac action iL-self, i whicll
the court or a judge i. applical te stay tire proceeding.

EX. JIASUu4 v. Tirz GREnAT iNORITUEut R.W. co. Nor. 19.
Darnages-Measure cf, in; actions of contract-Daniages in

actions of tort -nury tofcdings-Funcio..s 0f jury

The dlamages in actions for breand of comtmet arc orduilarily
confined to lusses miaicla arc capable of beau., apprectied ira i

rooney: ania with the exception kof the case of a breacia of pro-
mise of marriage, damages thiat arecfnot capable of Mig esti-
mateti, sarcla as injaary to feelings or vexation, are nlot alýed
aliter in actions of tort. Osoe

Where the action wvas for breach cf conbracb il, flot carryiog
the plaintiff te the endi cf tbe journey te whidh tiac defendamîts
had contractedl te convey bila, and the Jualge told the jury ta

theOugt O1ý e gve hesuas which it coet the plaintiff te
= e ierei ae f hejourney, iadtonIaomaldam

ages. B'ed, bliat thc direction was right.

EX. CLARKEu V. L.AURIi,. (P.O.) Lyot'. 18, 19.
17lr*tstcc-.luîiority Io bank.'r.,: tee rerinor-idacs

ii îaarried woatro aitad lier lîo-ianîd recqaîa'stedt lier truse> to
grraîît a ixowa.tr ait atiorni to thie delcîdaat Io recuive lier divi-

denals ; lie ditl su, anal Ilaey allerwvarc -; opeawd aa aaeoult withi
the deltŽîîaat's agent.ï al r>,l ami arrangeai timat ira con-
.sideratiua of receiviiaîg certaina advxaaaes tha>y would iîatruct
the alefendant tu remit the alivialend<s flral lime to tiane. A
debt having ;accrîaed to the bankers ;il liraîssels, tbe autiaority
te pay thiaci tire dividenal wasq witiadrawn, but tihe deferadant
received it «as usuial and rcmnitted it to tui bank nt Brusseis.

id, that flie plaintiff, the trustee, miglit miaintajin an -lction
gint thte defegîdant for ïueli divilend, aîad ahat bhe authority

%vas not irrevocable, although tuec ailvaxices land been made un

No equitahie pla will bai pi-rrnuittcdl except in a case wh1ere
tll!i11plea.iaîîd ther deciýiuîî and judgmnnt of the Celuit upon it
%vaI work (pat a id coînph'te ail tiue ecjaaity that eU1StÛL
ilnattair to wlîielr tlie plea rerters. blnstatr

EX. AaîaeîsV. Sclaawîî:t.u. NOV. W0.
Lost bill of excluxnc-hîdeneniity-Pleading.

Whec ani .iction is broofit on a !ia-t bill of exclharage, defien-
ilant iiiii.,t pitead andl obtanat the .ecisio ci a jury ; thet Court
%vilI flot sitty proeedin 'g.; on payahaunt of rite alumaitn, nda call
îîpon bIle plaiîatiîl, to M~va an uîdLnîty a ali ayottaer claimu
iri respect of thac ]ost bill.

Q.B. fIi:WETT v. WEtBB. Nor. 21.
Pr(ilice-Di.-wrcry of documtents-C. L. P. Act. 1854-

.4(/ldarit.
The Court wili neot compel a party to ansver as Io bis; pos-

session of documenits under section .50 of C. 1- P. Act, 1854,
uapon a ancre affldavit of belief that ho han somne documents
relating to the niatter ini dispute.

Q.B. IJEwITT v. IVaRD. Nov. 21.
Practice-Commoiin Lawe Proceduree Ad, 1856, sec. 50-

Discorcry of documents.
Mauis Court iii not grant a rade calling tapera a party to an

aclioa to discover wvliat docx-umenits hoe maylîave in hi pusses-
sien relating tai the cause, but the paaty ciaiming- the discovery
muet tnine wht documenats lie desares to anspect.

OC..R. RrmINA v. SPNEtAYDi DtvwDSOt. NOt,. U2
Arson-Stack of grain-Fla.-7 Williain IV, and 1 Flic.,

rap. 89, sec. 10.
Upon indicbmcrnt utîder 7 IVmn. IV, andi 1 Vie., cap. 89, sec.

Io0, for setting faire to a stack of graina, il was praved ltiant the
prisoalers set tire tu a etack of flac %vitlla the seed ini il, andi the
jury foriard tiat fiatv seed iii a grain:-

Jfceld, Ihnt a conviction lapon thae above facts; anîd [anding cf
Ille jury wvas righît.

Q.Ba. RUSSc;.î. '-. PFLEOIINI. Nor'. -:!I.
P3ractice-Enforcing obedience Io an arbitration clause; s

a dhirier part .,-Sec. Il of C. L. P. Art, 1854.
A charter party containcti a clause that if any difference cf

opinion should arise betveen the parties eilher mn principle or
detail, the saie should b. referred to arbitration. An action
having been brought upon that charter ptyby the slaip owner
for the agrecal freight, andl a cross actiny the charterer for
damages allegrea Io have been occasioneal by the unheaworthi-
nes cf the vessai, the Court madie abeolute a rade under @e.

1857.1
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11 of C. L. P. Act, 1851. Ici stay al) proccedingrs iii the action durtion of the steam origine, the policy %vas flot avoided, and
by the ship owner, flic elarferer bain-, %illing ta rater. the plaintilfï was enititlicd f0 recover a-aitist flie otlice.

To brinîg a case %vidîiî thlai section il i. enonugl il'f liere be Quoere, as to the cffect of a 6tatenient in the description of a
a inlatter In dispute betivecn the patieS MçILLCIî the(y havo:ed polie). requirinig no exf-ress conditions.
to relèr, and an action also iii respect of a inatter agreed io be _____________

refcrred, althouigh the action may have been broiiglà in recspect
of soute claim arising out of flhe saine contraci, .vhich, as a EX. Loan) LucAi V. SMSTU ET AL,

matter legal riglit, is nul subsianlially disputed. Libc-Plcading serveral mnallers.
To ait action for libel the Court will permit a defendant Ia

QB. GIBSON V. Vaau.n. Nor. 18,25. plead with the *general, issu(., a plea stating flot tho allegcd
PraciceAltraton f difeidait'snaic intcrt o suit-libel, cotriplaineN of is a fair commuent in a public journal on

Pralic -Aleriionsofieali:dig' îîamin rtofS.f the public acfs of a public mani.

A writ issued by niistake against a defendant in a wrong
naine, rnay bu altered by correetingh fli ne and gefttîng the 1A~C1Y
writ recaled without altering tlie teste.

V.C.K. BA".%;ERMAti V. CLjARK. Nor. 19.
EX. STOKES V. COX AND OTIErnS. Nor. 29. Specific perforinance-Interest and costcr.
Insurattre, jire-Policy, effci qf description in-Aterat ion A centruet to selit nu estati to B., the tarins bain-e that the

of cireumstances nal incrcasing thte rs-..rc condi- colîtraef shall be conxpleted ont a day named; and iFron any
tiou-L~»stucLan.cause -,Yliat:iever flie piirehase shall not bc completed, tho

In a polie), cffected ly the plaimîtifi %%itlî the 4- Iliritzniî.mn purthlinser shail pay interebt it £5 per cent from fliat tirne until
Pire Office," the subjevt maltp r of tflii 1niinîne wvas descr bec] the îdnpetin i*'tli pu P abc'lli~rîe ltlî i aceeptcd, the

"Ona rngeot uidins a thce~îoe,,aIlcoîînuicîuî oiivevance alra idnd twîo days before fic(la), nained A.dé O a angecf uildngsof tree zillconiniiiieitttlie,:, 11avilm dýevised lier rant estate to an infant. A bill forsituate, &ca., comprisiing offics wliues, curriers' sliojb,, sp(eclfie îromnceis f iled bl 13., xvlîo pays the purehase
and dressing rocîns, havinty a ý:îaek (if oil %ulu excuetdit- louir let Courît g'cnely nhsriitIspci efocwt.> deposited therein, part of lower dulrv of sdid buiIdiiný *lole 11 f rinit--hsrghttaseîteprfîi
beir.g used as a stable, coaclî-howýe at.l boiltr-liouise-nuI . amied1n oqetinrie s atte0h
stcan engine employait oi the prcnii:,e- ilt ýle.tin front said CJueCsiaiis were, wlîctler B3. wvas hiable to pay nterebt; and if
houler being iîsed for lieating. vvaier and %yarnng tlie :sîops: bo wheîther ailler payrnent iule Court, Iîrtd, that lie vas. No

bric an tild o d.ued.costs given to cithier party.

N.B.-Thc process of inelting fallow by ferait in snid hoiler - - -
hanse, and also tIc use of two pipe steves in sait! building are NOTICES OF NEW LAW BOOKS.
hereby allowed ; but if is warrant cd thiat no out be boiled, nor_______________
any iracess of japaîîning leather be caTricd on therein, lier an)-
builling adjoining, therefu."1 The polie), deseribcd -tiI par- Titr- Ui'pER CAx-AnA LAw DanEcTolu, roR 1857-ByJ. RoIWAS-S.
ticularîîy four Species of insurance, "eoinrnioli," Il.taduq" HeRrY 110=011, TarOnto.
didoubly hazardous,»- ani "special risks); and iii describing Toihiayo u rfsinltaes-ol eur ob
the last, staîed, diwhcîî insurainces dcemed spiecial rusks a r'o îuî nn forpoesonltnes~ol eur ab
proposed, the most parti iular spec ificaf ion of flie propcrty andî en iglifcned as te the nature and t5cope cf a etLaw Sttonel
ail circunistances attending the saine, %vith a gronîîid plant of buisines.q,, e cannot just now spare time te do if: they must
the premises, iil be required: but ail whlich, special risks be content ta know that %ve actuaily have a genuine Law Sta-
must be particularized on ftle polîcy fa mienier flie sanie valid fioner in Upper Canada, and that fIat functionaxy is aniticus
or in force."- The seventh condition inclorsed on fIe polcey,f0sretcpossnadhisefyfe men.M.
after providing that persons in cases of remnoval to other pre-tesreteposinad melbyt anec.M.
mnises, Or deatît, &c., rnight preserve their policies, "4if the J. Rordans kias compiled and publislied a Law Directory for
nafure and risk insured be îlot altered,"1 but in c.ver case flic Upper Canada. Il embraces ail the information usualiy found
policy wvould net be held, in force until notice ot the -removal, in sucli publications. For exaniple thc folloving:
&c., and indorsement on tlic c'iysatd If aller ftho assut-
tance shahl have been cffected, the risl, Ahahl h increzised hy Upper Canada .ludiciarv, &c.-Crown Lawv Department-
any nîteraf ion of flic naterial coniposing the buildiie. or bý' eptClerks of the Crowà-Shoriff's Offce-Surrogate Courts
the erction of any stone coaikel-kiln furnace, or fhe <ike, thy -Cuuti1nty Courts-riecorders'" Courts-Division Courts-AI pha-
introduction of aniy hazardous proess, flie deposit of any liaz- betical Lst of pracfising l3arristers and Att orneys througheut
ardous goods, fthe making- of any liazardous comrnun:eaf ion, or Upper Canadci, with thlir places of residence-Lîi of Toronto
by any otîter alteration ôf circunistances, aind the prtieulurs of Barrîsfers and Attorneys, %vuth their places of business and
the same shal nlot be endorsed on the policy by th secrcîary, resiclence-List cf Ilarristers and Attorneys throuVhlout Upper
or. some other agent cf flic company, an<I a proportienate pre- Canada, arranged undcr diffèrent different Cities, rowvas, &c..
mium paid (if required), such insurance shah! be af no force."- witlî their Agents in Toronto-List cf Commissioners for faking
The subject mat ter of the insurance in question %vas correctlv Affidavîts in Upper Canada-List cf Commissioncers for tnhcing
described at the finie cf clcftin,- the policy, thle plaint iff, Affidavits in Upper Canada ta be acted tapon in Lower Canada-
%vitheut notice te the office, crected in thc stable the niachinery Do. do. in Leover Canada te be actcd tapon in Upper Canada-
cf a steani engine, which was supplied by steani from tle List of Notaries in Upper Cannda-Lowcr Canada Judiciary,
beiher nientioned in f he pohicy, but the actual risk~ait flot &c.English Judîciary-Irish Judiciary.
incrcased yif. The premnisés wers afterwvards destroyed by Front the brie! glance-we have been able te give over the
accidentai fire. Drcoviehv ohstto nsyn hti savr

leZd, <rcvcrsing the decisien cf the Exciequer> thnt fIe -ietr, %ehv ohstto nsyn hti savr
assured was only required by flie seventh condition to give laborious and crtfitablo production, and commend il to the
notice te the office cf an alteation by whîich the tisk %vould be Profession. Mr- Rlordans really deserves te b3 encourîged to,

-1-11111:11 ai' -hea s I risk %wac not ir.crcaced hw tIc infro- r.a Cic .rr n a.nanîtl pSinîn
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