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By the death of Mr. George Theodore Berthon a distinguished artist has
been removed from our midst; and, as many specimens of his skill adr.... the
library and corridors of Osgoode Hall, it is not out of place that some reference
to his demise should appear in these columns, .

Mr. Berthon wus the son of a noted artist, who was Painter in Ordinary to
the great Napoleon ; he was born in Vienna in 1806, and came to Canada in
1841. His father intended him to embrace the medical profession, but the art-
istic instincts of the son were too strong to be overcome, and he devoted him-
self to the profession of a portrait painter. His ability as an artist was soon re-
cognized in his adopted country ; and although the pattons of art were not numer-
ous, yet Mr, Berthon had the field, such as it was, pretty much to himself.

The long line of portraits of distinguished lawyers which have come from his
easel during the past fifty vears will prove an enduring ard highly-prized memo-
rial of his skill.  Perhaps one o1 the happiest efforts of his brush is that of the
late Chief Justice Sir Matthew Cameron, who was, we believe, a warm personal
friend of the artist,

The skill which, by many years of faithful and patient endeavor, Mr. Berthon
acquired in his profession he retained to the last, and his latest works will be
found to bear favorable comparison with any of his zarlier productions.

Those who had the privilege of knowing Mr. Berthon personally will regret
the loss of & warm-hearted, modest, unassuming friend. The brush of some
other artist must now be called into requisition at Qsgoode Hall, but we doubt
whether any suceessor will be found again to fill the post so acceptably for so
long a period as that over which Mr. Berthon's portrait gallery extends,

DRUNKENNESS AND CRIME,

In o late issue of The Times sppears a correspondence on the above subject,
butween Sir Henry James, Q.C., and Sir Lyon Playfair, The latter, referving to
the statement that “apparently contradictory judgments are given by eminent
judges in regard to crimes committed under the influence of drunkenness,” asks
the eminent Q.C. * whether there is any general principle which is acceptad by
judges to regulate. their decisions in cases where drunkenness seems to be the in-
centive to crime,’

Sir Henry, in his reply, says:  The questmn is full of d:i’ﬁculty and interest,
The extent to which drunkenness can excuse crime, or ought to increase or miti-
gate punishment, is constantly the subject of judicial consideration,” and he
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adds, ““yet, so varied are the aspects of the problem you submit to me, that
am unable to quote any general or definite rules affording a solution of it.”" Th
writer thinks that ¢ of course it is repugnant to all right reason that drunkenness
should confer immunity upon, or produce benefit to, anyone ; and that the effect’
would be most disastrous if drunkards are ever encouraged to believe that they
will, when drunk, be treated with greater consideration than if they were sober,”.
We presume he means to say they will be treated with greater considera.
tion for offences committed when they were drunk. than those committed when
they wore sober, He then goes on to say. “ Thercfore 1 think it is necessary,
in the interests of the public, that when magistrates are from day to day deter-
mining cases of assault, accompanied often with brutal violence, they should give
no head-—certainly none in the direction of mitigation—to the constant plea of ]
drunkenness.”  He then touches upon a point which we have more than once -
heard brought forward by judges on the Bench, when he says: *“ In such cases,
I doubt if the reasoning faculty is ever totally absent, and the man who chooses
to Jdrink to excess, and, when druunk, from time to time commits acts of brutal -

of alcohol and for the acts such influence produces.”

It certainly does seem strange at times to hear the confession of the com-
mission of micther offence pleaded by a prisoner in extenuation of, or as un ex-
cuse for. the offence for which he ix then being tried, though we admit that, in
some spccial case, a judge might well take into consideration, in his own mind,
such a plea when passing scatence. We sy, in his own mind, for we doubt the
expediency of giving any open expression of opinion in such a case, inasmuch as
it might seem like offering a premium for drinking to excess if it were known
that a mitigation of punishment resulted from it.

We haves indeed, known a judge, while passing a lighter sentence in such a
case than he otherwise would, not only refrain from letting the prisoner know
this, but tell him that he ought to be punished also tor the minor offence. Here
the offender gets the henelit of o moral consideration of his guilt, without receiv-
ing in the slightest degree any encouragement to promote a * want of moral ac-
countability ™ prior to the commission of his next offence.  On the other hand,
there are cases where the fact of the offender Leing under the influence of liquor
at the time might almost be said to call for o heavier punishment.  Where, for
instance, ¢ man does not dare to ottack another unless he first “ screw his
courage to the sticking place™ by ample potations—-by, in other words, acquir-
ing ** Duteh courage,”  Here it is decimed necessary to break one law in order
that the commission of another offence may be undertaken @ and the absence of
the woral restraint of a cool head and intelleet may fairly be claimed as a potent
factor in the commission of & more scrious offence, it may be, than was at first
contemplated, and calling, therefore, for a more severe punishment.

Sir Henry summarizes his ideas thus: ““In determining the legal character
of the offence committed, drunkenness may be taken into account:

““1. Where it has established a condition of positive and weil-defined insanity.
2. If it produces a suddey outbreak of passion, occasioning the commission
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of crime under circumstances which, in the case of sober persons, would re-

duce the offence of murder to manslaughter.

3. In the case of minor assaults and acts of violence, it never can form aay

legal answer to the charge preferred, but it may further aggravate or mitigate
the character of the act committed—probably the former.

“4. As to the effect that should be given to drunkenness when dstetmining -

the amount of punishment to be inflicted, no general rule can be laid down. Its
existence may be considered, and may tend either in the direction of increasing
or diminishing the punishment imposed.”

And so, Sir Henry leaves his enquirer just where he found him. He omits,
however, to notice the introductory part of Sir Lyon Playfair's letter, where he
spuiks of ¢ apparentlv contradictory judgrients given by eminent judges in re-
vard to crimes committed under the influence of drunkenness.” In the nature
of the casc this must be so.  There will be, and there have been, instances where
two different judges will pass almost similar sentence in the case of offences fairly
similar in their nature, but one judge will animadvert very strongly in his judg-
ment upon the iniquity of the prisoner in having committed fwe offences inscead
of une, while the other judge will intimate that, but for the excuse of drunken-
ness, as implying a partial absence of accountability, a heavier sentence would
have been imposed : both of them thus appearing to give expression to contra-
dictory judgments while their sentences are tolerably similar.

But what shall be said if the two offences are not similar—that is to say,
where their surroundings, and the moving cause in each, are different, tl.. - :h
the acts themselves are similar?  The public cannot always be as familiar with
these as the court and jury who try the offences, and even when the whole evi.
Junee is wiven verbatim, they do not examine it critically before expressing the
opinions referred to by Sir Lyon, nor have they had the opportunity of hearing
the evidence given.

It isa very common thing to see, in some of our newspapers, a compatison

drawn butween the light sentence passed for a sei.ous offence (it is charged) and
the much heavier sentence for a lighter offence. But in the one case, the offence
mayv be the first, and its commission show no special moral per. 2rsity on the
part of the offender ; while in the other, the offence charged may, though appar-
ently trivial, be the act of an oft-sentenced offender, whom lighter punishments
have failed to reform.

It would be possible to suggest contrasted cases, where, on the surface,
there might be some ground —though not a valid one-—for the charge of *“con.
tradictory judgments,” but cui bono > Is it not better to leave the apportion.
ment of the punishment to the judge who has had all the circumstances and
surroundings of the offence given before him on oath, and who can have no
motive for being either unnecessarily severe or impraoperly lenient, than to make
a cast-iron rule by which a fixed punishment is attached to a certain offence,
without regard being had to the obvious justice of some distinction being drawn.

Even if the circumistances under which two offences of the same character
were comumitted are identical, it cannot be expected, in the nature of things, that
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two judges will take exactly the same view as to the immorality of the offence—
one's standard of rectitude and morality being, either from nature or educationy
higher than that of the other, or whose *bowels of compassion” are less easily:
moved. As long, however, as our judges impose sentence swayed by strictly
conscientious motives, no great harm will be done, even if transgressors “ equal
in intention ” do not always meet exactly the same punishment.

COMMENTS ON CURRENT ENGLISH DECISIONS.

(Law Reports for December, —~Continued.)

WASTE—TENANT FOR LIFE,

Dashuwood v. Magniac (1891), 3 Ch. 306, was an action by remaindermen to
recover from the estate of a deceased tenant for life upwards of $2350,000, for al-
leged waste in cutting timber. The case occupies upwards of 8o pp. of the re-
ports, and the doctrine formulated by the late Sir Geo. Jessel, M.R., as to the
right of a tenant for life to cut timber for his own benefit, where the estate is ““a.
timber estate,” /.., un cstate on which the timber is periodically cut so as to
allow a succession of timber to grow, is elaborately discussed, and, while Sir
Geo. Jessel's view is adopted by the majority of the Court of Appeal (Lindley
and Bowen, I..J].), it is strenulously denied by Kay, [..]., that ““ timber estates”
form any exception to the general rule of law that a tenant for life cannot cut
timber on the estate. There was also a question raised asto whether a tenant
for life was bound to keep an artificial lake clear, which Chitty, J., decided in
the negative, and on which point there was no appeal. On the main point it
may be observed that in this country it has been established by authority that a
tenant for life may, without being liable for waste, cut timber for the purpose of
clearing, in the usual course of good husbandry: see Saunders v. Breakie, 3
O.R. 603.

Winl—CoNsSTRUCTION—* KFFieTs,” REAL ESTATE, WHEN INCLUDED.

In Hall v. Hall (1891), 3 Ch, 38¢, the main question was whether real
estate would pass under the term **effects.” The testator *‘ gave, devised, and
bequeathed ™ to his wife **all my furniture, chattels, goods, and effects that [
may be possessed of at my decease, whatsoever the same may be, or wherescever
the same may besituate V' ; and after her death he ““gave. devised,and bequeathed,”
to be equally divided between three of his children until they should attain twenty-
one, ‘“the furnituce and moneys, or any property which my said wife may have be-
come entitled to through this my will or through any other source,” and after the
three attained twenty-one, he directed *“ the furniture, goods, chattels, and effects,
whatsoever the same may be, or wheresoever it may be situated,” should be equally
divided between his six children. The testator's property substantially consisted
of an undivided moiety in real estate, and the action was brought by the widow to
establish her title as tenant for life of the real estate. Fry, L.]., decided that
the will was sufficient to pass the real estate, and that, though the word
‘““devise” and the expression ‘‘ whatsoever the same may be' were not of them.
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selves enough to make the word “effects” inclrde realty, yet the combination
of these words and the subsequent use of the word ** property ' in the willas an-
equivalent of the word “ effects” was enough to show the intention of the testa-
tor to dispose of real estate, and he therefore held the plaintiff entitled,

SETTLEMENT~PORTIONS—* ELDEST 80N ""—~ANTICIPATION OF INTEREST~-IJOUBLE PORTION.

In ve Fitzgerald, Saunders v. Boyd (18q1), 3 Ch. 394, is one of those cases -
which, in the present social conditions of this Province, is not of very great in-
terest here. The c¢ase arose out of a settlement of property whereby estates
were limited to a father for life, with remainder to trustees for a term of years to
secure £20,000 for portivns for younger children ‘ other than an eldest or only
son for the time being entitled under the settlement; with remainder to the

;1(_)' father's first and other sons in tail male. There were five children in all. On
rew B the eldest son, George, attaining twenty-one, he'joined with his father in barring
the | the entail and resettling the estates to such uses as the father and son should
P jointly appoint, and subject thereto to the uses c.clared by the previous settle-
. ié _ ment,  Under this power the father and his son created mortgages to the
Sir amount of £8,000, of which George received for his own use £3,000. George
TR predeceased his father, the tenant for life, without issue, and his brother Charles
g succeeded to the estate. The present action was brought by the representatives
cut of George, cla.iming to be entitled to a further share in the port%ops fund of
ant 1 ,{zv,uno: Chitty, J., held t}.mt George must pe taken to have anticipated the -
in \V'I\.ulc of what would othe:"\'xs'e have come to lm.n under the settlement, and that ht
it B his fegal personal representatives were not entitled to any further share of the g
T £ao.000, and as there was only one person to be excluded as “the eldest son,” ]
ita O ~ . . i
e of 1 Charles, notwithstanding he had succeeded to the bulk of the estates, neverthe- i
N fess took a share in the £20,000. %
VESDPOR AND VURCHASER—RIGHT OF waAY—DEFECT I8N TITLE-~RESCISS10N—CONDITIONS OF SALE. t’i
. Ashbarner v, Sewell (18g1), 3 Ch. 4os, was an action by a vendor claiming a . %1
real | declaration that the contract of sale had been rescinded. The agreement for sale
and was subjeet to special conditions: () That if any error should be found in the
at I 3 deseription of the lands, it should not annul the sale, but compensation should
ever be allowed ; and (b) that if the purchascr should insist on any objection or re-
ed,” " quisition which the vendor should be unable or unwilling to remove or comply
nty- with, the vendor should be at liberty to rescind. It turned out that a right of
: be- way existed over the property which neither vendor nor purchaser had been
the aware of at the time of the sale. The purchaser claimed compensation. The
ects, . vendor refused to allow compensation, and elected to rescind the contract. The
ally question, therefore, was whether this right of way was a *“ defect of title,” The
isted defendant claimed that the omission of the right of way in the description was
w to an error, which was the subject of compensation under the condition of saie re-
that ferred to above, Chitty, J., however, agreed with the plaintiff that it was a
vord latent defect of title which entitled him to rescind the contract, although it also

hem. fell within the clause providing for compensation.
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PRACTICE—RECEIVER—RIGHT OF WAY, OBSTRUCTION—LEAVE TO ABATE NUISANCE, NOTWITHSTANDPING ;
RECEIVER.

Lane v. Capsey (1891), 3 Ch. 411, was an action for foreclosure in which a
receiver had been appointed, and an application was now made to the court by
third parties for leave to proceed to abate an obstruction to a right of way over
the mortgaged premises notwithstanding the appointment of the receiver. The
applicants, in a former action against the defendants in the present action, had
established their right of way, but had failed to obtain a mandatory injunction
to remove the obstruction. They now claimed the right to proceed under their
common law rights to abate the obstruction. Chitty, J., without deciding
whether or not the applicants had not lost their right to abatement, or whether
or not they might, after notice and request to remove the obstructing house, pull
it down although it was inhabited, nevertheless held that the applicants ought
to have leave to pursue any remedies, or do any act they might lawfully take or
do to abate the obstruction notwithstanding the receiver, leaving it to be here-
after decided. if necessary, how fur such mensures as they might see fit to pur-
sue were legally open to them under the circumstances.

PRACTICE- COPYRIGHT IN DESIGN — DEFENDANTS' PARTICULARS OF OBJECTIONS, AMENDMENT OF—
Cosrs, ’

In Morris v, Coventyy Machinists Co. (18g1), 3 Ch. 418, North, I., decided that
the rule of practice in patent actions established by Edison Telephone Co. v. India
Rubber Co., 17 Ch. D. 137, to the effect that where a defendant asks to amend his
particulars of objections, he can only be allowed to do so on the terms of the
plaintiff having the right to clect to discontinue his action, the defendant paying
the costs subsequent to the delivery of his first particulars, applies also to
actions to restrain the infringement of copyright designs.

WILL - -LEGACY TO DEBTOR OF TENTATOR---APPOINTMENT OF DEBTOR AS EMECUTOR —-RELEAsE oF
DERT—ESTOPIEL,

In re Applebee, Leveson v, Beales (1891), 3 Ch. 422, a testatrix by her will, made
in 1886, had bequeathed to the plaintiff two legacies of £100 each, and she gave
her residuary vstate to the defendant, and appointed the plaintiff and defendant
exccutors, By a codicil dated in 1887, to the making of which the defendant
was o party, she gave additional legacies, including one of £700 to the plaintiff,
and in other respects confirmed her will.  She afterwards in her lifetime made
payments to the plaintiff on account of the legacies to him, though at the time
he was indebted to her in a greater amount. She died in'1888, and the defend-
ant alone proved the will.  The defendant rcfused to pay the plaintiff's legacies
on the ground that he was indebted to the testatrix’s estate to an amount ex-
ceeding the legacies, and the present action was brought to recover payment
thereof.  Stirling, J., held that the appointment of the plaintiff as executor waus
in law a release of his debt, notwithstanding he had not proved the will, and on
the evidence any claim in equity was rebutted by the presumption of an inten-
tion on the part of the testatrix to forgive the debt, and that evidence of such
intention was admissible; and, even if it were not, the defendant, by being party
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to the making of the codicil, was as rcsiduary legatee estopped, as aga.mst the
plaintiff, from setting up the debts due by him to the testatrix.

'

« INCORPORATED COMPANY-~IMPLIED POWER TO BORROW MONEY.

General Auction Co. v. Smith (18g91), 3 Ch, 432, is a decision of Stirling, J.,
the action being one brought by a liquidator o. a company being wound up, to
set aside a security held b:/ the defendant for a loan, on the ground that it was_
ultra wvires of the company to borrow money. The company was incorporated
for the purpose of purchasing and selling estates and property, and of making -
advances on property intended for sale, and loans on deposit of securities, and -
for the discounting of bills, but it had no express power under its articles of ag-
sociation to borrow money. The loan for which the security had been given
was made by the defendant for the purpose of enabling the company to carry on
its business. Stirling, J., held that, the company being incorporated for the
purpose of trading, there was an implied power to borrow tnoney for the pur-
poses of its business, and therefore that the security sought to be impeached was

] valid. PRACTICE--SERVICE OUT OF JURISDICTION.
OF— _ In re La Compagnic Generale I)'Eaux Minerales, ete. (1891), 3 Ch. 451, shows
-' that where a party is pursuing a statutory remedy (in this case it wasan applica-
that ~tion to strike out a registered trade mark) he cannot, unless he be authorized so
ndia , to do by state ., serve a party out of the jurisdiction with notice of the motion,
P his and, on application of the party thus served, the service was set aside as an
the | abuse of the process of the court. Stirling, J., was of opinion that in sucha
ying case it was proper to proceed on notice to the comptrolier, the absent party
b to being notified that proceedings are pending in court which may affect his inter-
1 ests, leaving it for him to appear and submit to the jurisdiction of the court if so
' advised.
K OF 3
COMPANY. -SURRENDER OF SHARES--IS3UE OF NEW SHARKS IN EXCHANGE—PREFERENCE SHARES.
ade In Lichbaum v. City of Chicago Grain Elevators (1891), 3 Ch. 459, the right of
ave a company to pass special resolutions authorizing the increase of its capital by
ant the issue of new shares, with preferential rights as to payment of interest and re-
ant payment of capital, and empowering the allotment of such new shares as fully
tiff, .4 paid up to any holder of ordinary shares, in consideration of the surrender of an
ade cquivalent amount of ordinary paid up shares, was contested. It was contended
time that the resolution amounted either to an authority to issue gratis shares which
end- ought to be paid for in cash or property, or else as an authority to the company
\cies to buy its own ordinary shares and to give preference shares in exchange as the
ex- 2 price of the purchase, contrary to the decision of the House of Lords in Trevor
ent ‘B v. Whitworth, 11 App. Cas. yog; and, further, that it was uitra vires of the com-
wis bauy to alter the rights of the ordinary shareholders so that some shall be pre.
don ferred.  Stirling, J., however, upheld the resolution, provided that the sur-
ten- renders of the ordinary shares were made bond fide and not for the purpose of
such enabling the shareholders to escape liability, following Teasdale’s Case, L.R. g,

»arty Ch. 54, which he holds not to have been overruled by Tievor v. Whitworth.
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WILL—ACCUMULATION OF iNCOME—REBUILDING AND REPAIRS—THELLUSSON AcT (39 & 40 GEO. 3,
¢ g8)—(52 VicT, c. 10,8 1 (0.}})

In re Mason, Mason v. Mason (18a1), 3 Ch. 467, is a case which turns upon -
the effect of the Thellusson Act (39 & 40 Geo. 3, c. g8), which by 52 Vict,, c.
10, s. 1 (O.), is declared to have been and to be in force in this Province. The
question arose under the will of a testator who died in 1870 entitled to numerous
freehold and leasehold properties. By his will, after giving legacies and annui-
ties, to be paid out of the rents of his real and leasehold estates and out of the
income of his general trust fund, he bequeathed his pure personal estate upon
trust for sale and pavment of his debts and legacies, and directed the clear sur-
plus to he invested to form the nucleus of a general trust fund. He then gave
his real and leasehold estates upon certain trusts during the lifetime of the an.
nuitants and the survivors of theni, and directed the net rents and income of his
real and leasehold estate and general trust fund to be applied (fnier alia) in pay-
ing the ground rents of the leasehold, and keeping the frechold and leasehold
properties insured against fire and in tenantable repair, and in paying the an-
nuitics, and the clear surplus to be invested for the augmentation of the general
trust fund, deeluring that any deficicney in the insurance moneys received upon
the loss by fire of anv building should be made good out of the gencral trust
fund. After the death of the survivors of the annuitants, the real and leasehold
estates were directed to be sold and the proceeds, together with the general trust
fund. were given on trust for certain persons as tenants in comunon, Twenty-one
vears after the testator's death some of the annuitants were still living, several of
the terms for which the leascholds were held were still running, and the covenants
in some of the leases had not been completely performed.  The heirs-at-law and
next-of-kin now climed that the surplus rents of the real and leaschold estates
should now be paid to them respectively, mstead of being any longer accumu-
lated, as directed by the wills on the ground that the direction to accumulate be-
yond twentyv-one years from the testator’s death could not, under the Thellusson
Act, be lawfully made. Tt was admitted that the trusts for insuring, rebuilding,
and maintaining the property in vepair were valid and subject to the trusts for
those purposes. But it was declared by Stirling, J.. that the trast {or the accu-
mulation of the surplus income for other purposes was invalid from the expiration
of twentyv-onwe vears from the testator’s death.

GENERAL POWER U1 APRCINETIENT GENERAL DEVISE- WiLls Acr {0 Vier, o, 26) s, 27 (RB5.0.,
Co 1O~ 2y

In re Byvon, Williams v Mitchell (18qg1), 3 Ch. 474. the question was whether
a power of appointment was to be decmed o huve been exercised by a general
devise by virtue »f the Wills Act (1 Viet., ¢, 26), s. 27 (R.5.0,, ¢, 104, 8. 29).
The power of appointment in gnestion was vested in a married woman under a
settlement in favor of “ such person or persons (not being her husband or any
friend or relative of his), and for such estate or cstates as she might by deed or
will appoint ™ ¢ and in default of appointinent there was a gift over. In 1885the
donce of the power (her husband being then dead) made a will containing a gen-
eral devise of all her real and personal estate in favor of a sister and her children,
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and it was claimed by the devisees that the will operated as an execution of the
power in their favor. But Kekewich, J., held that the power was not one within
the statute because the testatrix had not the power *to appoint in any manner
she might think proper.” Another point in the case turned on the effect of a
mortgage of the settled estate in which the settlor and the donee of the power
had jcined after the settlement, and whereby the right of redemption and recon-

veyance was reserved to the di 1ee of the power, ‘“ her heirs, and assigns, as she -
shall direct,” and it was claime¢J that this had the effect of altering the limita-
tions of the settlement so as to confer on the donee of the power the fee simple ;
but Kekewich, J., was of opinion that it had no such operation, there being

ve

I nothing to indicate any intention to alter the trusts of the settlement. It may
his 4 be added that if the exception in the objects of the power had been confined to
s the husband of the donee alone the Act might have applied, he being dead at

1 the time of the making of the will, because the power would then have become a

?}S general power to appoint in favor of any one except a non-existent person;
ral hut the addition of the words *““or any friend or relative of his” to the exceprion
son prevented that result,
ust TEXART FOR LIFE-~REMAINDERMAN —IXCOME OF SECURITIES,
old 3 I e Thomas, Wood v, Thumas (1891), 3 Ch. 482, was a contest between a
ust tenant for life and remainderman as to the right of the latter to enjoy in specie
¢ the actuad income of certain securities.  The secunties in question belonged to
Fof 1 a testator’s estate which was directed to be converted and invested in certain
nts spectfied s ecurities, and though they were not securities in which the trustees
and were anthorized by the will to invest, the teastees had nevertheless an unlimited
tes . diseretion to retain them if thev thought fic.  The securitics in question vielded
- : 6 porcent, per anwim, and the dispute was whether the tenant for life was en-
be- ? titled to the actaal income or merely 4 per eent., which would be all the securi-
son ties suthorized by the will would produce.  Kekewich, ], held that it was a
ng, question of intention to be gathered fromn the will, and that the testator having
for . in the present case disposed of the income of the securities retained * as consti-
cu- tuting or representing the residuary personal estate,” the tenant for life wax cn-
on . tithed to the net actual income of such securities, so long as they should be re-
tatued by the trustees,
S.0. : =
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29). ‘ Axcient Mowrrcacrs. - It is stated by the Deutscite Revue, of Breslau, that a
erd : tablet has been unearthed on the site of Babylon which records that Belshuzaar,
any soitof Nabunid, on making a sule of wool, took a lien on the purchaser’s house
or as security for the amount of the purchase money, 20 silver mins, 1t is probable,
the j too, that his - proceedings under power of sale’™ were more effective and expedi-
gen- ‘ tious than those at present in vogue, and that his mortgage would be a very
ren, “short form ™ indeed.
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DETL‘CTXD\ OF ~\Lrhm~,n I)ocvmw —A Belgxan expert asserts that any .
alteration in a cheque or other document can be detected by exposing the paper

to the vapors of iodiue. S

ProTtograriy axp Crive.~—The coming importance of photography in the
detection of forgery and crime generally is well illustrated by the experiments of
Dr. P. Jeserich, of Germany, who illustrated, at the recent exhibition of the
Photographic Society of Great Britain, the possibility of detecting certain kinds
of forgerv. By meauns of enlarged photographs taken on sensitized plates, an
alteration of a letter or fgure is shown on the plate by a difference in the colors
of the inks in the writing. The experiments also show that it is impossible
entirely to remove pencil marks frons paper by erasure, so that where a signature
has been written in pencil and then traced over with ink, some of the plum-
bago will in all cases be revealed in the magrified photograph.,  Muany other nses
¢ have referred to during the past © ar or two,

and abuses of photography we

from

A Nuw Fora or Swisprnes-—A dispateh received at St Louts, U8,
El Paso, Texas, savs: @ The banking firm of MeManus & Sons, of Chihuahua,
Mexico, was robbed of 813,500 Saturday.  H. Chariton, the telegraph operator
in the town, and & man named Silv mhmg. were concerned in the job,  The firm,
early Saturday morning, received a telegram ordering them to pay to H, Silver.
berg $13.500. It was signed by the Merchants” National Bank of St Louis,
MceManus & Sons refused to pay Silverberg the money until they had telegraphe
In the course of & few hours an answer was returned
that it was all right.  Chariton had destroved the bank's telegram and awaited
a reasonable time, when he answered the message himself. Silverbery secured
the monev, and divided with Chariton.  Both then left town.  Silverberg was |
arrested a short time afterward, but Chariton has thus far cluded the police, :
An inguiry was made at the Merchants' Nationad Bauk concerning the alleged 8
N carefu) rearch of the records and files for the past three davs was

case could be found, so

the St. f.ouis bank about it.

telegram,
miade, bt no messages in am way connected with the ¢

that it is probable that the telegram of inquiry sent out never passed the operi-
The bank officers had neard no wmention of the case what-
ever until questioned concerning it this morning.”™  Query: Will the telegraph
company be lable to the paving bank for the fraud of its operator # Was his
act done in the course of his principal’s business?  Questions of responsibility
of principals for the aets and mizsconduet of their cmployees are of frequent oc-
currence, and the border Hine between lability and non-liability is not yet tightly

3

tor it Chibunhua,

dravine---Banking Law Jeurnal.

Toe Wicked Lawyers.—A correspondent sends us the following: The old
adage, * Give a dog a bad name, and hang him,” swas strikingly brought to my
L am a country solicitor, and most of my clients are to be 3
There is a deep-rooted

mind the other day,
found among the stalwart fanmers of western Ontario.
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conviction in the minds of these simple sons of the soil that all lawyers are
sharpers and require close watching. But notwithstanding this, they find it
necessary to employ the rogues occasionally., An elderly agriculturist, owning a
fine farm not far from here, being in need of a legal adviser, called at my office,
and requested me to draw his will. Aiter receiving his instructions, I prepared the
documentand read it over to him. Ihad apparently hit off exactly what he wanted,
«s, after hearing it read over twice, and seeming to understand it perfectly, he
signed it and left it with me for safe keeping. Two or three days afterwards [
was astonished by a visit from a brother of my client, who appeared to be some-
what excited, and accused me of attempting to secure his brother’s property by
drawing his will to suit myself. Of course I indignantly denied any such inten-
tion, and asked for an explanation. It appeared that after leaving my office my
client had begun to think over the terms of the will, and it had suddenly struck
himy that, to the best of his recollection, he had signed a document leaving his
farin to bis son, ‘‘his heirs, executors, and advisers.”” The more he thought of
it. the surer he became that the wicked lawyer had sharked him:, and would in-
herit all his property after his death, as his aduviser. So he hastened off to his
brather and laid the case before him, and he immediately came to me with the
accnsation T have mentioned. T soon cleared the matter up by producing the
will and showing my excited friend that the word really used was * admiristra-
tors.” Peace and confidence - (re restored, and my reputation was saved for a
e,

BANK-—ERROR IN ACCOUNT IISCOVERED A¥FTER TWENTY YEARS.—In Goodell
v. Brandon National Iank, a recent case in the Supreme Court of Vermont, it
appeared that the plaintiff, in 1868, drew a check payable to himself on the
defendant bank, in whicii he was a depositor, in writing, for $qgoo, but in the
corner, by mistake, set forth $1,900 in figures. Such check was charged
against him at $1 goo, and, in bringing the pesent suit in April, 188g, he
claimed that he did not discover the overcharge of $1,000 until that time., Two
defeniees were raised: estoppel in pais and the Statute of Limitations. The trial
court directed a verdict for defendant upon the undisputed facts. The Supreme
Court, on appeal, passed on both of such defences, and said :

1. [t appears that the plaintiff kept a deposit book, which he frequently had
written up by the defendant, on 'which occasions it returiied the checks which
he had drawn since the account was last writien up on his deposit book., In
about four weeks after the claimed overcharge, the plaintiff had the defendant
write up his account in his depusit book.  On this occasion he was charged on
this check the sun of $1,9v0, and the check was returned to him. To establish
an cstoppel in pafs, it must appear from uncontroverted facts that the lefendant
hus been put to material disadvantage by the neglect and delay of the plaintiff
in making the discovery; or that in teliance upon the fact that the charge truly
represented the sum paid, it has taken, or neglected t~ take, some action, or
lost some right which would be to its benefit. Nothing of the kind appears
from the facts certified in the record. The long delay has doubtless deprived
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both parties of the personal recollection of those engaged in the transaction.
But this is a disadvantage which attaches to both parties. If the defendant,
being a moneyed institution, kept its books with care and accuracy, the books
ought to have disclosed it at once whether its cash on hand was $1,000 in excess
of what its books required. ~ On the basis that there was an overcharge of this
amount, the defendant must have been guilty of negligence in not discovering
it on the very day it occurred. The record does not disclose that the defendant
is put to any disadvantage by the delay of the plaintiff in making discovery of
the claimed overcharge. Its books, so far as appears, are in existence, and
show its version of the transaction. If the plaintiff’s contention is true, the
defendant for many years has had this $r1,000 to use probably without any
charge for interest. We find no ground to justify the action of the trial court on
the basis of an estoppel in pais. ;

2. The defendant also contends that the action of the County Court should
be upheld, because the claim of the plaintiff, if otherwise established, on the
undisputed facts, was barred by the Statute of Limitations. It appears that the
plaintiff in April, 1878, drew out the balance standing to his credit upon the
books of the defendant, and that he did not keep-any deposit or account with
the defendant for about two years thereafter. He then opened a new or further
account. The defendant claims that the draft for the balance, in 1878, was a
demand for what then was due, and that the statute would begin to run from
that date." It is well settled that a deposit of this kind is not payable except
upon demand, and that the course of business requires the demand to be made
by a written voucher or check. But checks are only demands for the amounts
named in them. Hence the check drawn for the balance shown by the defend-
ant’s books, in 1878, was not a demand for the $1,000 now claimed by the plaintiff.
The defendant further contends that passing back the plaintiff’s deposit hook,
on this occasion and all other occasions, after the now claimed $1,000 was charged
thereon, was legally a denial by the defendant that it had that $1,000 subjecf to
the check of the plaintiff, and a refusal to pay it if demanded; and thereupon
the plaintiff had a right of action for itsrecovery, without demand, Ordinarily,
a denial of the debt, subject to payment only on demand, is a waiver of the
right of demand, and the creditor may sue at once without making demand.
To have this effect, the denial must relate to the identical sum sued for. Where
the debtor holds such sum under an honest mistake,
payment, to amount to a waiver of a formal demand, mu
tion has been called to the circumstances of the claimed mistake, and after he

has had reasonable tife and opportunity to investigate the circumstances. OB
none of the occasions in which the plaintiff's deposit book was written up by the

' ; plaintiff, subsequently to the claimed over-
charge, was attention of either party called to the fact of the overcharge-
Hence no waiver of demand on the part of the defendant arose. On the facts
disclosed the plaintiff had never drawn a check for the .claimed $1,000, nOY
demanded it until 1889, and no right of action arose in favor of the plaintiff fof

his neglect or refusal of
st occur after his atten-

-its recovery until then. On these views, neither of the contentions of defendant

sustains the action of the County Court in ordering the verdict. Judgment
reversed and cause remanded.—N. Y. Law Fournal,
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BaiLoR RECOVERING Goops BaiLkp.—The: contract of bailment, by whi
the owner of goods lends or depomts the goods to or with a third-party, give
rize to many complications, and is often, ultxmately, mixed up with-fraud, whicl

requires justices of the peace to take part in the solution. Hence, it is useful to
hear in mind the leading doctrines governing a relation between parties so.com:
mon, and, occasionally, so extremely useful. There are many delicate considera:
tions surrounding the conmon cases of bailment, and it is creditable that the

remedies available to the parties are so seldom put in requisition. Yet, when
litigation is resorted to, the decisions of the court bring out a wealth of learning
and good sense, which comes in most usefully to assist justices of the peace when
administering some part of the remedy. Moreover, these bailments seem to be .
susceptible of an infinite variety of circumstances, which try the sagacity of all
whe adjudicate up .« them.

One of the perplexities often presenteu to a court, in dealing with bailments,
ix that the bailee often sets up scme right in a different party than the owner,
aml makes that an excuse for not delivering up the goods to the original bailor.
In Detteley v, Reed, 4 Q.B. 511, the circumstances were very complicated. The
Jusilee was a wharfinger holding goods of the owner, who was said to have made
a colorable sale to the plaintiff, and the latter sued for the value of the goods.
The importance of the decision of the court was that the baileee had attempted
st up a right in some third party, who had repudiated any such right. The
court observed that no instance among the many cases of wharfingers, warehouse-
mien, and such like, could be adduced in which it was held the jus tertii could be
sct np when the third person, being aware of the circumstances, had abandoned
his < faim.  To allow a depository of goods or money whoe has acknowledged
the title of one person to sut up the title of another, who makes no claim or has
shundoned all elaim, would enable the depository to keep for himself that to
which he doe. not pretend to have any title in himself whatsoever.

Common carriers are often perplexed, in course of their business, with ques-
tions of this kind, And in o case of Sheridan v. New Quay Company, 4 C.B.N.8.
15, complicated case occurred as to a bill of lading, the particulars of which
it 1 unnecessary to state.  But the court there observed that common carriers,
heing bound to receive goods for carriage, can make no enquiry as to the owner-
ship.  And it is not uncommon for the real owner to demand delivery before the
carriers have parted with t' + goods. The ] -w protects carriers against the real
owner if the carriers have te.vered the goods in pursuance of their employment
without notice of his claim. And it ought equally to protect them against the
psendo-owner, from whom they could not refuse to receive the goods, in the
event of the real owner claiming them, and their being given up to him.

In another case of Thorse v. Telbury, 3 H. & N. 533, the plaintiff had delivered
some poods, consisting of trunks, boxes, wearing apparel, and household furni-
ture, to the defendant, to be warehoused, kept, and taken care of, Before the
delivery, the goods had been the property of one Thorne, deceased, and there
was not at the time of the delivery any legal representative of the estate of
Thorne. This fact was not known to the defendant. But the defendant had
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afterwards ascertained that one Huxham had been duly appomted the adminis-
trator of the deceased owner, and as such administrator claimed the goods.
The defendant, having accordingly refused to deliver up the goods to the person
- depositing them, was sued for the goods or their value; and the question
was whether this was a good defence. The court held that it was, and the reason--
stated was this: At the time of depositing the goods, the plaintiff had a good
enough title as against the rest of the vorld. But he had not completed his
title by taking out letters of administrationj consequently, when Huxham, another
person, made out his title, and obtained administration, the ownership of the
goods vested in Huxham, and the defendant was entitled to refuse delivery to the
first depositor.

Another case relating to the business of an auctioneer was of some interest
and novelty. In Iddle v, Bond, 6 B, & 8. 223, the pluintiff had seized the
goods of one Robbins un-er a distress for rent of a house demised by the plaintiff
to Robbins, and had delivered the goods to the defendant, an auctioneer, to sell
by auction. When the sale was about to beg’ ., Robbins served a notice on the
defendant that the distress was void, as the relation of landlord and tenant did
not exist between the plaintiff and himself, and there was no rent in arrear. By
this notice, Robbins requested the defendant not to sell the goods, or, if he had
sold them, then to retain the procecds for Robbins. The defendant sold the goods,
not having time to inquire tnto the title, but refused to pay the proceeds over to g
the plaintif, and relied on the right of Robbins., The relation of the plaintiff
and Robbins was that of vendor and vendec ; and, consequently, the distress was
altogether void and tortious,  The «uestion afterwards raised was whether, under
such circumstances, the defandant could set up the title of Robbins. The court
took titme to consider the judgment and Blackburn, ].. in delivering the judg-
ment, said that the position of an ordinary bailee, where there had been no
special contract or misrepresentation on his part, was very analogous to that of
atenant who, having ae~cpted the p ssession of land from another, is estopped - B
from denving his landlord's title : but nis estoppel ceases when he is evicted by &
a title paramount. 1t is not enough that the bailee has become aware of the -
title of a third person: nor is it enough that an adverse claim is made upon him
so that he may be entitled to relief under an interpleader.  The bailec can only 3
set up the title of another if he depends upon the right und title, and by the
authority of the third person, ‘

Another difficulty is often created when the goods had been obtained by the {
bailorby fraud,  Thusin the case of A ttenborougl v, London Dock Company, 3 C.P.D.
450. certain dock warrants for wine had been pledged with the plaintiffs to secure
advanees, and the dock company afterwards refused to give up the wine when the
plaintiff demanded it,  In that case the effect of the Interpleader Acts on the
remedy required to be considered, and the Court of Appeal then explained the
mode in which the parties stoor since the Interpleader Act of 1830, a3 modified
by the Common Law Procedure Act of 1860, had passed. The mischief intended
to be remedied by these acts was this: A person in possession of goods might be
sued by some one setting up title to them. If the claim was contested, he might
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be defeated and be hable to pav the valye of the goods. And afterwntds ‘he
might be sued by some other claimant vo the goods, and it would be no &efem;
to say that the value of the goods had been already paid to a prior claimant..
The new claimant, if he was the real owner, would be entltled to recover in
respect of them, and to say that he was not bound by the- proceedings- in- the -
former action. Therefore a person who had committed no legal wrong, but
was simply in possession of goods claimed by other persons, might be compelled
to pay their value twice over. The remedy for this hardship was the procedure-
of interpleader. And great facilities are thus given for having all rights ascer-
tained and disposed of in that way, and all the interests duly protected .
5 | Another difficulty to perplex a bailec is where the bailo; has since the bail-
ment mortgaged the goods to a third person. In Euvopean Company v. Royal
- Mail Company, 30 L.J....P. 247, a case of this kind asose as to a ship. The
plaintifis delivered a ship to the defendants under a contract which provided,
amongst other things, that the defendants should, during the continuance of the
contract, and while the ship remained in the posseesxon and use of the defend-
ants, pay and dlschargw certain claims which would arise against the owners of
the ship for its expenses, and upon the determination thereof re-deliver the ship

] to the plaintiffis,  The plaintiffs afterwards mortgaged the ship, and certain

i expenses were incurred within the above provision, and after that the mort.

gagees demanded possession under their mortgage. Then the plaintiffs
demanded possession, and the question was whether the defendants were bound
to deliver up the ship to the mortgagees. The court said that the plaintiffs had
hindered the performance by the defendant of the contract by mortgaging the
ship. and hence the defendants were excused from delivering the ship to the
plaintiffs because the mortgagees had now the better title.

: | These cases seem still to have left some doubt as to the circumstances under
| which @ bailee might safely set up as a defence the title of a third person, or the
jus fertfi.  The recent case of Rodgers v. Lambert, ante p. 432, brings out this
puint more clearly than any of the preceding cases. The plaintiffs had pur-
chised two hundred tons of copper from the defendants, who were copper

. stuclters at Swansea, and paid the price.  But the defendants retained it in

S their possession as warchousemen, subject to warehousing charges, and they
i

S gave the plaintiffs delivery orders directed to themselves and their order, and

3
Ty
3
EE
3
!
-3

entered the plaintiffs as owners in their warchouse books.  Afterwards the
plaintiffs sold the copper to a firm of Morrison & Company, who paid them
the price of it, and took the delivery orders indorsed to themselves. Those
delivery orders had never been presented by Morrison & Company, and the
plaintiffs gave notice to the defendants that the indorsement of the delivery
orders had been cancelled, and that they now wished the delivery of the copper
to themselves, This delivery being refused by the defendants, who did not set
ap any other person as owner, the prerent action was brought, claiming
dumages for non-delivery. At the trial of the action the judge held that, under
the circumstances, the plaintiffs had ceased to have any interest in the copper,
and judgment was given for the defendants. An appeal was then brought.
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The main contention ~f the defendants was that, as the plaintiffs had sold the <
copper and been paid for it, the copper was no longer theirs.

The Court of Appeal held that the plaintiffs were entitled to succeed because
the defendants were not setting up the title of any third party, but relying on
their own title, and they had none. They merely held the copper for the right
owner. The defendants had not found out who were in possession of the
delivery orders with the right to use them. If they had done so, and had the
authority of such third parties as owners to refuse delivery to the plaintiffs,
then that might have been a good defence.  Even if the plaintiffs had given a
delivery order to a third person, still, as between plaintifis and defendants, the
plaintiff could withdraw that order at any moment, and they did so here, by
demanding the goods,  Hence the defendants, upon the contract of bailment, =
were without any defence as for a breach of contract,  Lindley, L.J., observed ;3
that the defendants had only themselves to thank for the trouble they had got
into.  As soon as there were several rival claimants to the copper, the defend-
ants should have resorted to an interpleader issue, in which case the true owner
of the copper could have been ascertained, and the copper or its money value
would have been adjudicated to him.  The mistake of the defendants was that
they were not defending at the instance of any real owner, but on their own
title, which was only a title of bailee, and nothing more.  Hence, they had no
defence whatever, and judgment must be given against them,

The above cases show a variety of circumstances under which bailees are put
upon their defence: and though they are entitled in some circumstances to set
up the title ot a third party as their defence, vet the very least they must dois |
to prove that there is a third party who is the real owner, and that it is at his
instance that the defence is made.  If this is not done, the bailee mncurs scrious
responsibility ——Fustice of the Peace.

Proceedings of Law Societiss

COUNTY OF CARLETON LANW ASSOCIATION.

i

Asxvan Revorr or ot Boarp or TRUSTEES For 1841,
Teo the Members of the County of Carleon Law Assoclation :

Grxrirves: The Trustees in presenting this their Fourth Annual Report to
the Association, take great pleasure in again reporting that the affairs of the ,
Association are in a prosperous condition, and that the objects for whicn the -
Assnciation was fortned are being attained,

Annual Jves to the amount of $232.50 have been paid, and, in addition to the
grant of $250,50 from the Law Society, the Association has received a Provincial
grant of $62.50,

After expending $567.95 in the purchase of books tor the library, and after
paving the other necessary expenses of the Association, there remains a balance
on hand of $178. In view of the amount of this balance, and considering the
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large proportions the library has now a.ttamed your “Trustees have not. deemed-
it advisable to contract the loan from.the Law Society which you at the last
annual meeting aut :orized them to do. ;

The library now centains 1003 volumes, of which 126 volumes were added
during the year, as appears by the schedule annexcd hereto, The books purs-.
chased for and now in the library, apart from those presented to the Association, -
represent a value of about 83000, for which amount your Trustees have riaced.
an insurance thereon. None of the books have disappeared during the past year,
owing principally to the carefulness of the librarian, Miss Kealy, whom your
Trustees engaged in compliance with your direction to appoint a librarian. In
addition to taking care of the books in the library, the librarian has noted up in
the Revised and Consolidated Statutes the amendments of subsequent years.

The Trustees have to report as a matter of regret that the membership is less
than lust year, two of the members, Messrs. C. H. Pinhey and T. G. Rothwell,
having withdrawn from the Association, while no new members joined during
the vear. It is suggested that your Association should consider the matter, with
the view of devising means of inducing at least some of the large number of the
profussion of Ottawa who arv not now members to join the Association.

Your Trustees desire to congratulate the Association on the election of one
of vour members, Mr, A. J. Christie, ().C., as a Bencher of the Law Society at
the clection of Benchers last March,  While, perhaps, the City of Ottawa is en-
titled to more than one representative, yet, before your Association waus formed
itappears to have been impossible to appoint even one representative from Ottawa.,

Another advantage derived from the formation of your Association was ap-
purent in the long list of important cases set down for hearing at the recent
Winter Assize, which extra sitting of the court at Ottawa was arranged for in
the first instance by your Association.

During the year Mr, Winchester inspected the library and books of your Asso-
ciation, when he expressed himself as much pleased with everythiag in connec-
tion therewith,

Your Trostees refer t¢ you, for vour consideration, correspondence received
relative to the more complete fusion of the different divisions of the courts, and
also in reference to the feasibility of requesting the Law Society to supply to the
profession the Supreme Court Reports in the manr i in which they supply the
Ontario Reports,  The particulars required by the by-laws accompany this Re-
port, being:

(1} The names of the members admitted during the vear.

t2) A list of the bouks contained in the library,

i 3) A lst of the books added to the library during the year.,

) A detailed statement of the assets and liasilities of the Association at the
ciatg of the Report, and of the receipts and disbursements dut! ig the year,

The Treasurer's accounts have been duly audited, and the Report of the
Auditors will be submitted to you for your approval,

(Sgd.) F. H. Curvsiwr, President.
Ottawa, Dec, jist, 1891, b J. M. Barpersoy, Secretary.
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LAW SOCIETY OF UPPER CANADA.

FONER——

Trintry TeERM, 18gI1.

S e e mon

{ Continued from page 36.)

Tuesday. September 15th.

Present—between 10 and 11 a.m.: The Treasurer, and Messrs. Irving, S, £,
Blake, Shepley. Moss, Strathy, and Guthrie. In addition, after 11, Messrs,
Idingtor. Lash. Robinson, Barwick, and Riddell.

The minutes of last mecting of Convocation were read, approved, and signed
by the Treasurer,

The Secretary reported, as to cases reserved, that the following gentlemen
have completed their papers and are entitled to their certificates of fitness,
pamely: Messrs, E. F, Blake, A, G, MclLean, . Mortimer, G, 8. Rerr, and
T. .\, Beament,

Ordercd. that they receive their certificates of Htuess,

The Report of the Examiners on the First Intermediate Examination was eead,

Ordered for immediate consideration and adopted.

The Report of the Secretary on the standing of the candidates who had
passed the examination was read.

Ordered, that the examination of the following candidates be allowed them
as students and articled clerks, namely s Messrs. W, DL Moss, | G Hay, A
MebFarlane, Jo L Crovford, WO WL Lent, AL B. Carscallen, R, §L Bonuner, |
AL Stevenson, Co Ry MeKeown, FFoHL Colter, 10 HL MeLean, A, Meamns, R, ],
Slattery, G H, Pettit, and H. Robertson. )

The Report of the Examiners in the Second Intermodiate Examination was
readd,

Ordered for inunediate consideration, and adopted.

The Report of the Seeretary on the standing of the candidates who had
passed the exumination was read.,

Ordered, that the examinations of the following candidates be allowed them
as students and articled elerks, namely: W, Melarlane, E, Harley, WL I Scott,
W Farsham, 8t Clair Leiteh., €0 T, Sutherland, G. AL Sayer, J. McKay, C. E.
Palford, HO ML Graydon, and . H. Seakler.

The petition of D, B K. Stuart was read and received.

Ordered to be referred to a special con mittee, composed of Messrs. Moss,
Lash, Strathy. and Tdington, to make the necessary enqguiries and conduct the
preseribed examination, and to report to Convocation.

The petition of H. MeMillin was vead and received.

Ordered to be referred to a special committes, composed of Messrs. Moss,
Lash, Strathy, and ldington, to make the necessary enquiries and report to
Convocation,
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The petitions of Messra. Saunders, Lyall, McCullough, and’ Hnnter, pmymg
for admission as solicitors under 54 Vict. cap. 23, were read and received. -
Ordered to be referred to the Legal Education Committee, to enquire and
report to Convocation. B

The petitions of Messrs. Choppin, Morwood,; Kemnings, Stewart, Ross, and
Defries were received and read.

Ordered, that the prayers of these petitions be granted, and that their notices
stand good.

The petition of A, J. McI\mnon was received and read,

Ordered, that the prayer be granted, and that his notice stand good.

The Report of the special committee on the case of Mr. D. E. K. Stuart was
received and read.

Ordered for immediate consideration, and adopted.

Ordered, that MMr. Stuart be called to the Bar.

The Report of the special committee on the case of Mr. H. McMillan was
received and read.

Ordered for immediate consideration, and adopted.

Ordered, that My, H. McMillan be called to the Bar.

‘The letters of Mr. Apjohn, and Messrs. Robinson, Thibeaudeau & Langford,
were received and read.

Mr. Shepley moved as follows: “ That the matter of the communications
from Mr. Apjohn, and Messrs. Robinson, Thibeaudeau & Langford, be referred
to the Discipline Committee, pursuant to the rule laid down in the Heaslip case,
Easter, 18go, with instructions to communicate with these gentlenien and to
ascertain and report whether it is a case in which the court may be moved under
the Statute.”—Carried.

Mr. Lash, pursuant to notice moves for leave to introduce a Rule amending
Rule 201, as to scholarships.

Ordered, and the Rule was introduced and read a first time,

Mr. Lash moves that the Rule be read a second time, as follows : ¢ (201) Of
the candidates passed with honors at cach Intermediate Examination, or Law
School Examination allowed in lien thereof. the first sha' be entitled to a
scholarship of $100, the second to a scholarship of $60, and the next five to a
scholarship of $40 each; and each scholar shall receive a diploma certifving to
the fact.”—Carried,

The Rule as to stages was dispensed with unanimously, and the Rule was
read o third time and passed.

The paragraphs 4 and § of the Report of the Finance Committee, deferred
until to-day, were brought up for consideration.

The fourth paragraph was . onsidered.

Ordered, that Mr, Grasett's services be dispensed with, and that on his re-
tircinent he do receive a gratoity of $500 in addition to his salary for the current
month,

The fifth paragraph was considered.
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day, was read, :

Mr. Shepley moved : *“ That the fifth paragraph be adopted, and that theg
whole matter of staff reorganization be referred to a joint committee composed
of the Finance and Library Committees, with instructions to frame e scheme of
reorganization, and report the same, with the details thereof, to Convocation
during this term. —Carried. |

The Report of the Library Committee, ordercs' to be taken up to-day, was -
considered paragraph by paragraph.

1st. 2nd. and 3rd paragraphs adopted. The committee to report its plan for
placing the binding contract on 2 better footing.

4th. 5th. and 6th paragraphs adopted.

Messts, D, 15, K. Stuart and H. McMillun were called to the Bar.

The Report of the Special Committee on the application of Miss Clara Brett
Martin, ordered to be considered to-day, was considered and adopted, and the
Sceretary was directed to notify Miss Brett Martin accordingly.

Mr. Shepley gave notice that he would at the next meeting of Convocation
introduce a Rule to strike out Rule 134, to resnumber Rule 135 as 134, and to
enact the following Rule as Rule 135: © (135) The notices required by the pre-
ceding Rules may be given within three months prior to the taking of bis degree
by a graduate, or to the passing of his examination by a candidate, seeking ad-
mission nnder Rule 134.7

Convor aon adjourned.,

Saturday, September ryth.

Convocation met.

Present—7The Treasurer. and Messrs. Strathy, MacKelcan, Irving, Osler,
Moss, Robinson, and Aylesworth.

The minutes of last meeting were read and approved,

Mr. Osler, from the Reporting Committee, presented the Editor’s Report of

18th September, as follows:
TOROUNTO, 18th September, 1891,

DFAR St The wotk of teporting is in a forward state.  In the Court of Appeal there are
eleven unreporied cases, all of joth June last.  In the Queen's Bench Division there are siy, five
of which are of June, and one of August.  In the Comumon Pleas there are nine, all of june  in
the Chanvery Division Mr Lefroy has one of August: those judgments delivered this month
having yet to be considered.  Mr. Boomer has nine, two of June, one of July, two of August, and
our of Septeinber.  Theve are two Practice Cages unreported, one of July and one of August. A
Numher of the Flectian Uases is in type, revised, and will shortly issue.  The Digest Number,
Vol. 20 Ontariv Reports, i i type, revised, and will be issued in a few days. [ enclose a report
fiom Mr. . ] Joseph regrding the Consolidated Digest in course of preparation by him,

My, Joseph's letter referred to above:

TORONTO, i4th September, 1891,

My DEAR MR SMiFH: Mr Osler has asked me 6 inforin him through you of the progress
made in compiling the Digest. [ expect that fully or - half the work will be in type this mont,
and if the prisiters continue working as at present the entire work will be in 1ype (except the Table
of Cases® by the end of the year. | have spared neither labor nor expense to get the work Hp-
ished as soon as possible,




rett
l the

ntion
d to
pre-
BETCE
r ad-

th.

sier,

bt of

1
re are
 five

in
month
t, and
g, A
mber,
report

- : A S s
Fab 16, 1890 - Proceedings of Law Societivs.

Ordered to be considered at the next meeting of Convocation.
Mr. Moss, from the Committee on Legal Education, reports:
{13 On the case of R. M. Noble : That the Secretary reporis his papers complete, und his at-
tendance at the Law School having been allowed by Convocation, the Committee recommend that
ke do receive his certificate of fitness.

Ordered for immediate consideration. Adopted. -~ -~ - . o

Ordered, that he do receive his certificate of fitr 2ss. :

{2) Un the case of Nelson D. Mills: That the Secretary reports his papers complete, and his-
attendance at the Law School having been allowed by Convocation, the Committee recommend
that he do receive his certificate of fitness,

Ordered for immediate consideration. Adopted.
Ordered, that he do receive his certificate of fitness. ,
31 Un the case of W, J. McDonald : That the Secretary reports his papers complete, save

as to the date of filing his articles—that the filing be allowed awnc pro tunc-—and Convocation
having allowed his attendance at the Law School, that be do receive his certificate of fitness.

The Report was ordered for immediate consideration, adopted, and it was

ordured accordingly.

47 In the cases of Messrs. Sanders, Lyall, and McCullough : That they have been called to
the Bar, passed the examination, and complied with the regulations applicable to their cases, and
are entitled to receive certificates under the reyulations for presentation to the court.

The Report was ordered for immediate consideration, adopted, and it was

ordered accordingly,

Mr. Irving presented the Report of the Special Committee appointed at last
mecting of Convecation, as follows:

T the Benchers of the Lew Segiety in Convocalion asseimbled :

The Special Committee appointed by Convocation at their meeting on 13th inst, composed
of the members of the Finance and Library Committees, to frame a scheme of resrganization of
the exevutive stafl of the Society, and report the details thereof to Convoecation, bey leave to re-
port that they have considered the matters referred to, and have resolved to recommend as follows :

That My Esten, the present Secvetary, sub-Treasurer, and Librarian, he relieved of his
duties as Librarian, and discharge the duties of Secretary and sub-Treasurer, and that such duties
be discharged by him withowt any further special assistance,

That Unnvocation appoint a Librarian, 1o hold office like other officers, during pleasure,
and that Mr. John J. Baley, hitherto an assistant of 1the Secretavy, sub Treasurer, and Librasian,
he continued in the service of the Society with the title of Assistamt Librarian,

1r That the above-named three officers of the Society be severally required at all times w
diz harge or assist in the discharge of the duty of any officer of the Society as may be required
by Convaeation, or by the Trensurer, or by the Chairman of any Conunittee having -upervision
over the tunctions or duty 1o be discharged or required to he done,

30 That Messrs, lrving, Watson, and Barwick be appeinted a sub-Commitiee 1o confer with
Messrs. Clarksan & Uross, accoumants, with the obieat of having advice and assistance in relation
o opening 8 new set of books and registers as may be suggested, and to report their own recom.
mendations to this Cominitic -

13} That the officers receive the following salaries .

The salary of Mr. Ksten and emolumenis to remain as al preseas,

The salary of the Librarian to be at the mate of one thovsand dollars per annun, w be in-

creased to cleven hundred dollars for the second vear, and to  selve hundred doftars for the hird
and subsequert years,
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The salary of Mr. Daley to remain as at present, eight hundred dollars per annum.

(6) The Committee respectfully suggest to Convocation that the selection of a Librarian bt
made as soon as practicable, and in view of Rule 40 of the Society’s Rules (page 16), that it b
ordered that a meeting of Convocation be held by adjourniment from Friday next to Saturday, th®
3rd of October, and that the notices, in the Rule specified, of intention to appoint 2 Librarian b
given, and that in pursuance of the practice of Convocation, in accordance with a report adopted
3rd December, 1875, in relation to the appointment of lecturers, and subsequently extended t9
reporters, public notice of the intention to appoint be given by advertisement in two of the Toront? 3
daily papers, instructing persons desiring the said office to forward their applications to the Sec }
retary of the Law Society by such certain date as Convocation may fix. ‘

(Signed) ALMILIUS IRVING,
19th September, 1891, On behalf of the Special Committee.

The Report was ordered for immediate consideration, adopted, and the Com* 1
mittee was ordered to be continued for the purposes mentioned in the Report.
Mr. Irving moves for leave to introduce a Rule based on the Report of the 1
Committee.—Ordered.
The Rule was read a first time and ordered to be read a second time as follows: |

Rule 38 is amended as follows by repealing sub-sections 1 and 7 and substituting therefor the 3
following :
" 38 (1) A Secretary who shall be ex-officio sul-Treasurer. 1

38 (7) A Librarian and an Assistant Librarian, and by adding the following as sub-section 8:

38 (8? The Secretary, Librarian, and Assistant Librarian, shall be severally required at all
times to discharge any of the duties of any officer of the Society when required by Convocatiof
or by the 1reasurer, or by the Chairman of any Committee having supervison over the function®
or duties to be discharged. B

Rule 48 is repealed and the following substituted therefor -

48. The salary of the Secretary shall be two thousand dollars per annum, payable monthly) - §
for all his duties in every capacity, in addition to which he shall be furnished with rooms, fueh
water, and light.

Rule 49 is repealed and the following substituted :

49. The salary of the Librarian shall be at the rate of one thousand dollars per annum for his
first year, eleven hundred dollars for his second year, and twelve hundred dollars for his third al
subsequent years of service.

The salary of the Assistant Librarian shall be at the rate of eight hundred dollars per annu®™

Rule 68 is repealed and the following substituted :

68, The Librarian shall have the immediate and general charge of the Library under the
superintendence of the Library Committee. .

Ordered unanimously, that the Rule as to stages be dispensed with.

The Rule was read a third time and passed.

The Secretary was directed to publish the usual advertisement under the i%”
structions of the Chairman of the Finance Committe, Applications to be Pt
in not later than Tuesday, 29th September, and to be reported to Convocatio? |
by the Library Committee, and the Secretary to issue the required notice that 4
meeting of the Bench would be held on Saturday, 3rd October, to make th¢
appointment. 3

The Secretary reports that Mr. A. A. Smith has completed his papers and i
entitled to his certificate of fitness,

Ordered, that he do receive his certificate.
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The statement of the Ontario Government as to the allocation of the Govern-
~Ment grant to libraries was read.

Ordered to be referred to the County Libraries Committee.

Mr. Moss, from the Legal Education Committee, reports as follows:

The Legal Education Comnuttee beg to report as follows : During the vacation the Commit-
tee considered the suggestions contained in the Principal’s report, with reference to changes in
the text-books in the Law School curriculum, and decided to make the following changes :

(1) Transfer Deane’s Principles of Conveyancing from the second year to the first year.

(2) Substitute Clarke and Humphries’ Sales of Lands for Dart on Vendors, in the third year.

(3) Substitute Underhill on Trusts, Kelleher on Specific Performance, and De Colyar on
G“aranty and Suretyship, for Lewin on Trusts, in the third year.

All of which is respectfully submitted.

(Signed) CHARLES Moss,
September 1g9th, 1891. Chatrman.

The Report was read.

_ The letter of Arthur Armstrong, as to his complaint against Mr, Fisher ask-
Ing for a copy of the report, and of the finding of Convocation, was received and
Tead,

Ordered to be referred to the Discipline Committee, to search for precedents,
enquire and report to Convocation as to a general rule, and the action to be
taken ip the present case. o

The letter of Mr. Walter Read, the solicitor of the Society, as to the case of
Mr, J. G. Currie, was received and read. '

Ordered, that it be referred to the Discipline Committee, with instructions to
‘Teport on Mr. Currie’s matter at the next meeting of Convocation.

Mr. Shepley, pursuant to notice, moves for leave to introduce a Rule as to notice.
Ordered, and the Rule was read a first time.
The Rule was ordered to be read a second time as follows:

(1) Rule 134a is renumbered 1324.
(2) Rule 134 is hereby repealed.
‘(3) Rule 135 is renumbered as 134.
(4) The following is hereby enacted as Rule 135
th 13§. The notice required by the preceding Rules may be given within three months prior to
ine taking of his degree by a graduate, or to the passing of his examinatiqn by a candidate seek-
8 admission under Rule 134.

Ordered to be read a third time at the next meeting of Convocation.
Convocation adjourned.
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DIARY FOR FEBRUARY.

. ...Hilary Term begins. Q.B. and C.P.Divisions
of H.C.J, sittings and County Court non-
jury sittings in York begin. S8ir Kdward
Coke born, 1552,

Sat....... ‘W. H. Draper, 2ud C.J. of C.P., 1856,

Sun...... Sth Sunday after Epiphany.

...Union of Upper and Liower Canada, 1841,

Wed.....Canada ceded to Great Britain, 1763,

... T. Robertson appointed to Chancery Divis-

ion, 1887.

Sat....... Hilary Term and High Court of Justice sit-

tings end.

Septuagesima Sunday. Toronto University

burned, 1890.
....8upreme Court of Canada sits.
.Chancery Division H.C.J. sits,
Sexagesima Sunday.
t. Matthias.
.8ir John Colborne, Administrator, 1838,
Quinquagesima Sunday. Indian Mutiny be-
gan, 1857,

Reports.

ONTARIO.

(Reported for THE CANADA LaAw JOURNAL.)

FOURTH DIVISION COURI, COUNTY
OF ONTARIO.

TEMPERANCE INS. Co. . COOMBE.
Exemptions — Absolute vight to— Fraudilent

Drefercuces.

Exemptions are at the absolute disposal of the ezecu-
tion debtoy, and it is not a frandulent preference to
hand them over to one creditor in payment of g debt
in preference to another creditor.

[ Whitby, January, 1892.

The subject matter of this interpleader were
certain chattels, which were admittedly exempt,
but which the plaintiffs contended became
liable to seizure, because the defendant had
transferred them to the claimant in satisfaction
of a debt due to him.

DARTNELL, JJ.: The contention is founded
upon a fallacy. The debtor has an absolute
Jus disponend: over the exemptions., He is
not compelled to keep them in his possession
in order that they should retain the character
of exemptions. If sold, he is entitled to the
proceeds in money, which he can deal with as
he likes ; and after his death his widow has the
same right as he himself had.

At common law a debtor has a right to
prefer his creditor. A preference is fraudulent
only by virtue of the statute, and the. plaintiff
cannot be placed in any better position than if
the chattels had remained in the defendant’s
hands. There can be no fraudulent transfer of

I

chattels which in no case could be reached by
execution.

There will be judgment for the claimant with
costs.

7. W. Chapple for the claimant.
A. . Reid for the execution creditors.

Early Notes of Camadian Cases.

SUPREME COURT OF CANADA.

Ontario. ] [Nov. 16.

QUIRT ». THE QUEEN.
Constitutional law— Validity of Dominion acts
—37 Vict, e, 17 (1D.)—33 Vict.,c. 50 (D)~
Banking and incorporation of banks— Bank’
ruptey and insolvency— Taxation— Exeny”

tion—Crown lands— Beneficial interest %
Crown.

The Bank of Upper Canada was insolvent
when the British North America Act w83
passed, and all its property and assets b2
been transferred to trustees. By 31 Vict., ¢ 7t
the Dominion Parliament ratified the assigh
ment and constituted the trustees a body corp?”
rate with power to carry on the business of the
bank as far as was necessary for winding up the
same. By 33 Vict, c. 50, the same Parliame®
transferred all the property and assets of the
bank to the Dominion Government. Subs€’
quently a piece of land included in said asset®
was sold by the Government and a mortgag®
taken for the purchase money. This land was
assessed by the municipality in which it wa
situated and sold for unpaid taxes. In a suit at
set aside this tax sale, )

HHeld, affirming the judgment (sz/&-/z()ml”‘
Regina v, The County of Wellington) of the
Court of Appeal (17 O.R. 615), that said Acts °
the Dominion Parliament were intra vires |

Per RITCHIE, C.].: Parliament, having 1eg15:y
lative jurisdiction over “Banking and the Inco
poration of Banks” and over “Bankruptcy an
Insolvency,” could pass the Acts in question'

Per STRONG, TASCHEREAU, and PATTERSOY
JJ.+ The right of the Dominion Palr]iamer{t
pass the said Acts cannot be referred to its I'8:
to legislate with respect to “ Banking and t?
Incorporation of Banks,” but is derived from 'S

jurisdiction over Bankruptcy and Insolvency’
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_ Held, also, that the Crown having a beneficial
Wterest in the lands on which it held a mortgage,
Such lands were exempt from taxation, and the
tax sale was invalid.

Appeal dismissed with costs.

Bain, Q.C., for appellants.

Gaméble for respondents.

QUEbec,]. [Nov. 6.

DAWSON 2. DUMONT.

Appear— Jurisdiction— Action in disavowal—
Prescription— Appearance by attorney—Ser-
vice of summons—C.S.L.C., ¢. 83, 5. 44.

In an action brought in 1866 for the sum of
800 and interest at 12Y% per cent. against two
a;‘)thers, J.8.D. gnd W.McD.D,,. being the
On‘()unt of 4 promissory note signed by them,
doe ~Cf)py of the summons was served at the
de;hlmle of J.8.D. at Three Rivers, the other
endant, W.McD.D., then residing in the
tate of New York. On the return of the writ
0: ;espondent filed an appearance as attorney
o oth defendants, and proceedings were sus-
aigdf‘-d until 1874, when judgment was taken,
ali n l?ecember, 182%0, upon the issue of an
) ailesd \let of exec'uflon, W.Mcl).D., having
Peti In an opposition to judgment, filed a
isa on in disavowal pf the respondent. The
adVgWal attorney pleaded intér alia that he
siﬂnedeen aflthOI‘lZeC? to appear by a letter
na by j.S.D.., saying, “ Be so good as to file
1. 2Ppearance in the case to which the enclosed
3S referénce,” etc.
nhe petition in disavowal was dismissed,
 the i‘PPEaI to the Supreme Court of Canada,
. espondent moved to quash the appeal on
ot irOUnd that the matter in controversy did
. Mount to the sum of $2000.
agg:id' Ist, that as the judgment obtained
> t W.McD.D. in March, 1874, on the
2};::rance.ﬁled by the respndent, exceeded
avdwél,the judgment on the petition for dis-
2nq ¥as appealable. .
iven‘ hat there was no evidence of authority
: to the respondent, or of ratification by
" the p:tr')"D. ?f r'espondem’s act, and therefore
“3rd. ‘}l;On 1n'd|savowal should be maintained.
telg D ollowing McDonald v. Dawson, Cas-
only r‘EESt', P 322, a_nd 11 Q.L..R. 181, that the
)diSavl;;SC{lpt,xon avallflble against a petition in
“ Tﬁll 1s that of thirty years.
1. That where a petition in disavowal has

been served on all parties to the suit, and is
only contested by the attorney whose authority
to act is denied, the latter cannot on an appeal
complain that all parties interested in the
result are not parties to the appeal.

Appeal allowed with costs.

Irvine, Q.C., and Roberison for appellant.

McLean for respondent.

[Nov. 10.
HURTUBISE 7. DESMARTEAU.

Supreme and Exchequer Courts A mending Act,
1801, 5. 3—Appeal from Court of Review.

By s. 3 of the Supreme and Exchequer
Courts Amending Act of 1891, an appeal may lie
to the Supreme Court of Canada from the
Superior Court in Review, Province of Quebec,
in cases which, by the law of the Province of
Quebec, are appealable direct to the Judicial
Committee of the Privy Council.

In a suit between H. and D., a judgment was
delivered by the Superior Court of Review at
Montreal in favor of D. the respondent, on the
same day on which the Amending Act came into
force. On appeal to the Supreme Court of
Canada, taken by H.,

Held, that H. ef a/. (the appellants) not hav-
ing shown that the judgment was delivered
subsequent to the passing of the Amending Act,
the court had no jurisdiction.

Quare: Whether an appeal will lie from a
judgment pronounced after the passing of the
Amending Act in an action pending before the
change of the law?

Appeal quashed with costs.

Geofirion, Q.C., for motion.

Charbonnean and Brossean contra.

[Nov. 16.
BROSSARD ET AL. . DUPRAS ET AL.

Composition -—— Loan to effect payment—Secret
agreement— Failure to pay—-Articles 1039 and
1040 C.C.

On the 2oth December, 1883, the creditors of
one L. resolved to accept a composition payable
by his promissory notes at four, five, and twelve
months, At 'the time L. was indebted to the
Exchange Bank (in liquidation), who did. not
sign the composition deed, in a sum of $4000.
B. ef al., the appellants, were at that time
accommodation endorsers for $7415 of that
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amount, and held as security a mortgage dated
5th September, 1881, on L.’s real estate. The
bank having agreed to accept $80oo cash for its
claim, B. ¢f a/. on the 11th of January, 1884,
advanced $3000 to L. and took his promissory
notes and a new mortgage for the amounts,
having discharged and releaséd on the same
day the previous mortgage of the 5th September,
1881. This new transaction was not made
known to D. ¢f a/., who, on 14th January, 1884,
advanced a further sum of $3000 to L. to enable
him to pay off the Exchange Bank, and for which
they accepted L.’s promissory notes. L., the
debtor, having failed to pay the second instal-
ment of his notes, D.cZ a/., who were notoriginally
parties to the deed, brought an action to have
the transaction between L. and the appellants
set aside and the mortgage declared void on the
ground of having been granted in fraud of the
rights of the debtor’s creditors,

Held, reversing the judgments of the courts

below, that the agreement by the debtor L.

with the appellants was valid, the debtor having
at the time the right to pledge a part of his
assets to secure the payment of a loan made to
assist in the payment of his composition. The
CHIEF JUSTICE and TASCHEREAU, J., dissenting.

Per FOURNIER, ], that as the mortgage
sought to be set aside had not heen registered on
the 13th of January, the respondent’s right of
action was prescribed by one year from that
date. Art. 1040 C.C.

Appeal allowed with costs.

Geoffrion, Q.C., and Beausoliel for appellants.

Ouimet, Q.C., for respondents,

Hus v. COMMISSAIRES D’ECOLES DE
STE. VICTOIRE.

Mandamus—FEstablishment of new school Jis-
" rict — School  visitors — Superintendent of
Education—Jurisdiction of— Upon appeal—
Approval of three visitors—y49 Vict.,c. 23, s.
17 (Que ), R.S.P.Q., Art. 2055.

Upon an application by H., appellant for
a writ of mandamus to compel the respondents
to establish a new school district in the parish
of Ste. Victoire in accordance with the terms of
a sentence rendered on appeal by the Superin-
tendent of Education under 4o Vict, c. 22, s.
11 {Que.), the respondents pieaded inter alia
that the superintendent had no jurisdiction to
make the order, the petition in appeal to the

superintendent not having been approved of by
three qualified visitors. The decree of the
superintendent alleged that the petition was
also approved of by one L., inspector of schools.

fHeld, affirming the judgment of the Court of
Queen’s Bench for Lower Canada (appeal side),
that the petition in appeal must have the
approval of three visitors qualified for the
municipality where the appeal to the superin-
tendent originated, and as Rev. A. Desoray,
one of the three visitors who had signed the
petition in appeal, was parish priest of an ad-
Joining parish, and not a qualified school visitor
for the municipality of Ste. Victoire, the sentence
rendered by the superintendent was null and
void.

TASCHEREAU, J., dissenting on the ground
that as the decree of the superintendent stated
that L., the inspector of schools, was a visitor,
it was prima facie evidence that the formalities
required to give the superintendent jurisdiction
had been complied with. C.S.L.C,, c. 13, s. 25

Appeal dismissed with costs.

Lacoste, Q.C., and Germain for appellant.

Geoffrion, Q.C., for respondents.

QUEBEC, ETC., RY. Co. . MATHIEU,

Expropriation—-Q.R.S. 5164, ss. 12, 16, 17, 16
2y—Award—Arbitrators— Jurisdiction of—
Lands injuriously affected— g3 & 44 Vict., ¢
43 (Quee)—Appeal— A mount in controversy—
Costs.

In a railway expropriation case, the respond-
ent in naming his arbitrator declared that he
“only appointed him to watch over the arbi-
trator of the company,” but the company
recognized him officially, and subsequently an
award of $1974.25 and costs for land expropr?
ated and damages was made under Art. 5164
R.S.C.
ulated in their notice to arbitrate by the
appellants was for the width of their tracks
but the award granted damages for three feelt
outside of the fences on each side as being
valueless.

Held, affirming the judgment of the courts

below, that the appointment of the respondent’s -

arbitrator was valid under the statute, an
bound both parties, and that in awarding
damages for three feet of land injuriously
affected on each side of the track the arbl®
trators had not excéeded their jurisdiction.

The demand for expropriation as form- -

In an action to set aside the awards
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whSTRONG and TASCHEREAU, JJ., doubting
. ether the case was appealable, the amount in
Ontroversy, deducting the taxed costs, being
$2000,

Appeal dismissed with costs.

Irvine, Q.C., and Bedard for appellants.

Casgraz'zz, Q.C., for respondent.

BENNING ET AL. v. THE ATLANTIC &
NoRTH-WEST Ry. Co.

Exﬁmﬁn’atl’(m under Railway Act—R.S.C., c.
109~ Discretion of arbitrators—Award.

chg.a case of an award in expropriation pro-
arb; ngs, it was held' by two .courts tha.t the
in trators had acted in good faith and fairness
Considering the value of the property before
af:e railway passed through it, and its value
t the railway had been constructed, and
sQ:t the sum awarded was not so grossly and
. “Bdaloysly inadequate as to shock one’s sense
Justice,
On appeal to the Supreme Court of Canada,
int]:eld’ that the judgments should not be
Hered with.
Ppeal dismissed with costs.
‘antaﬂammc, Q.C., and Zvenkolme for appell-

Geoffrion, Q.C., and H. Abbott, Q.C., for
Spondents.

HoLLAND 7. ROss.

Cro'w’l lands— Location tickets— Transfer of

- PUrchaser's rights—Registration of— Waiver
Y crown—Cancellation of license—23 Vict., c.
21/’_:’3. 18 and 20— 32 Vict.,c. 11,5. 18 (Q)—-36
e 8(Q).

AIOCation ticket of certain lots was granted
l'ec((,;,';:'}.l' in 1863. In 1872 G.C.H. put on
with the Crown Land Department, that

y arrangement with the Crown Land agent, he
no‘s::rfol'med settlement duties on another lot
ansg as the .Hor_nestead lot. In 1874 GCH
Oni:rl‘ed hl's r}ghts to appellant, pa}d all
et s due with interest on the lots, registered
1'Ow;’;msfer under 32 Vict, c. I1, 8. -18, egnd the
Fangg, accepted the' fee:s for registering the
1858 thr and for. tl.1e issuing of the patent. _In
ic ét fe commissioner cancelled the location
or default to perform settlement duties.
.On:ia}'that the registration by the commis-
n 1874, of the transfer to respondent was

to

a waiver of the right of the Crown to cancel the
location ticket for default to perform settlement

. duties,and the cancellation was illegally effected.

Appeal allowed with costs.

Lacoste, Q.C.,and Nicholls for appellant.

Laflamme, Q.C., and Robertson, Q.C., for
respondent.

[Nov. 17.
PETERS . QUEBEC HARBOR COMMISSIONERS.

Contract— Engineer’s certificate——Finalily of—
Bulk sum contract— Deduction—Engineer's
powers—Interest.

In a bulk sum contract for various works and
materials, executed, performed, and furnished
on the Quebec Harbor Works, the contractors
were allowed by the final certificate of the
engineers a balance of $52,011. The contract
contained the ordinary powers given in such
contracts to the engineers to determine all
points in dispute by their final certificate. The
work was completed and accepted by the com-
missioners on the 1r1th October, 1882, but the
certificate was only granted on the 4th February
1886. In action brought by the contractors
(appellants) for $181,241 for alleged balance of
contract price and extra work,

Held, 1st, that although the certificate of the
engineers was binding on the parties and
could not be set aside as regards any matter
coming within the jurisdiction of the engineers,
yet, that such certificate can be corrected or
reformed by the court where it is shown that
the engineers have improperly deducted from
the bulk sum contract price the sum of $33,100
for an alleged error in the calculation of the
quantities of dredging to be done, stated in the
specification, and the quantities actually done.

2nd. That interest could notbe computed from
an earlier date than from the date of the final
certificate, fixing the amount due to the con-
tractors under the contract, viz., 4th February,
1886.

STRONG and GWYNNE, JJ., were of opinion
that the certificate could have been reformed as
regards an item for removal of sand erroneously
paid for to other contractors by the commis-
sioners and charged to the plaintiffs.

Appeal and cross-appeal allowed with costs.

Osler, Q.C., and W. Cook, Q.C., for appellants.

Irvine,Q.C.,and Stuart, Q.C.,for respondents.
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PETRY ET AL. 2. CAISSE D’ECONOMIE.

Bank stock—Substitutedproperty—Registration
—Arits. 931, 938, 939 C.C.—Shares in trust
—Condictio indebiti—Arts. 1047, 1048 C.C.

The curator, to the substitution of W. Petry,
paid to the respondents the sum of $8,632 to
redeem thirty-four shares of the capital stock of
the Bank of Montreal, entered in the books of
the bank in the name of W.P.G. in trust, and
which the said W.P.G., one of the greves and
manager of the estate, had pledged to respond-
ent for advances made to him personaliy.
H.P. et al, appellants, representing the substi-
tution, by their action seek to be refunded the
money which they allege Rev. J. P., one of them,
had paid by error as curator to redeem shares
belonging to the substitution. The shares in
question were not mentioned in the will of
William Petry, and there was no inventory to
show they formed part of the estate, and no acte
demploi or remploi to show that they were
acquired with the assets of the estate.

Held, affirming the judgments of the court
below, per RITCHIE, C.J., and FOURNIER and
TASCHEREAU, J]., 1st, that the debt having
been paid with full knowledge of the facts, the
plaintiffs could not recover.

2nd, per STRONG and FOURNIER, JJ., that
bank stock cannot be held, as regards third
parties, in good faith to form part of substituted
property on the ground that they have been
purchased with monies belonging to the substi-
tution without an act of investment in the name
of thesubstitution and adue registratian thereof,
Arts. 931, 938, 939 C.C. (PAaTTERSON, T,
dissenting).

Appeal dismissed with costs.

Irvine, Q.C., and Stuart, Q.C., for appellants.

Hamel,Q.C.,and Fitzpatrick, for respondents.

New Brunswick.] [June 22.

McKEAN 7. JONEs.
Practice— Proceedings in equity— Parties.

C., who had a suit pending on certain policies
of insurance, assigned to defendant all his
interest in said suit and said policies, and being
ndebted to B. & Co., he gave them an order on
defendant, directing the latter to pay B. & Co.
the balance coming from the insurance claim
after paying what was due to defendant himself,
B. & Co. indorsed the order and delivered it to

plaintiff, who presented it to defendant, and
defendant accepted it by writing his nameé
across the face. B. & Co. afterwards gave
plaintiff a written document, stating that having
been informed that the order was not negotiable
by indorsement, in order to perfect plaintiffs
title they assigned and transferred to him the
order and made him their attorney, in thelf ¥
name, but for his own benefit, to collect the
same.

The insurance monies having come into t‘.‘e
hands of defendant, he refused to give plaintlﬁ ’
an account or pay what was due to him, but . &
stated that prior claims had exhausted the
money. In an action for an account and pay”
ment the defendant demurred, claiming that
both C. and B. & Co. should be made parties
The demurrer was overruled and the samé
objection was raised in the answer. On appeal'
the question of want of parties was the only oné
argued.

Held, affirming the judgment of the couft
below, STRONG, J., dissenting, that the questio?
was res judicata by the judgment on thé
demurrer ; if not, the judgment was right
as neither C. nor B. & Co. were necessary
parties.

Appeal dismissed with costs.

A. G. Blair, and Hazen, for appellants.

Weldon, Q.C., for respondent,

Manitoba.] [Nov. 16-

BERNARDIN 2. MUNICIPALITY OF NORTH
DUFFERIN,

s

Contract—Corporation—Capacity to contract é¥
cept undey seal.

G., in answer to advertisement tendered for a
contract to build a bridge for the municipality
of North Dufferin, and his tender was accept®
by resolution of the municipal council. No bY*
law was passed authorizing G. to do the Work;
but the bridge was built and partly paid for, P*"
a balance remained unpaid for which Bx “:,
whom G. had assigned the contract, notice 0‘
the assignment having been given to the Cf’““e
cil in writing, brought an action. This balal’ct
had been garnished by a creditor of G D%
the only defence urged to the action was 1h8e :
there was no contract under seal in the abs€d® :
of which the corporation could not be 1€
liable. On the trial there was produce pe ¢
document signed by G. purporting to be t ‘
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contract for the building of the biidge. 1t had
“ao seal and was net signed by any ofticer of the
¥ municipality, '
b Held, reversing the jwigment of the Court of
- Queen’s Bench, Manltoba (6 Man, L.R. 88},
Ritenig, C.J., und STRONG, [., dissenting, that
_ the work having baen executed and the cotporas
tion baving accepied it and enjoyed the beuefit -
of it, they could not now be permitted to raise
the defence that there was no liability un them
because theve was no contract under seal,
Appeal allowed with costs,
Tupper, Q.C., for apeliant.
vister, Q.C., and Afartin, Attorney-General of
Manitoba, for respondent,

Muwnicipatdty oF Mornris ». THE LoNpon
& CaxapiaN Loaxn Co.

Appeal ~Final judgment—Practice—Spevially
fnidorsed writ—Surimeary judgment on,

In an action against a municipality to recover
the amount of certain debentures, the writ of
summons was specially indorsed, and, defea-ﬂi‘.
dants having appeared, & summons was taken
out according to the practice in the Court of
Queen's Bench in such cases, caling upon said
defendants to show cause, at a day named, why
judgment should not be signed against them
sumyinarily.  On the return of the summons the
judge before whoin it was returnable, after hear-
ing the parties, ordered that plaintiffs should be
at liberty to enter judgment in the action for
the wnount indersed on the writ,  This order
was affirmed on appeal to the full court, and a
further appeal was sought by the defendants to
the Supreme Court of Canada,
#Held, that the judgment sought to be ap-
pealed from was not a final judgment within
the meaning of the Supreme Court Act, and no
appeal therefrom would lie.
Appeal quashed with costs,
Cheysler, Q.C., for motion,
Hogg, Q.C., and Craswyford, contra

0 s e

RURAL MUNICIPALITY OF CORNWALLIS 2.
Canabptan Paciric Ry, Co.

Taxation — Exemption from— Lands sold or

occitpied- -Crown Lands--Locus,

By the charter of the Canadian Pacific Rall-

. way Co. the lands of the company in the Noxth:

“no conveyance has been executed, doss pot take

exempt from Deralnion, Provincial, or Munigls
pal taxation for twenty years after the grpm_"
thereof from the Crown.
Held, afirming the judgment of the umm &f

Queen's Bench, Manitoba, ;
1. Thatan agreement to sell any of said funds.
which has not yet been completed and of which

away the sxemption, to efect which the land :
must be actually seld.

2. The exemption attaches to land alloted to
the company before, as well ag after, the patent
is issued by the Crown,

3. Lands situated in the North-West-Terri~
tories do not lose the exemption by being after-
wards incorporated within the boundaries of the
Province of Manitoba on an extension thereof,
Appeal dismissed with costs,

Robinson, Q.C.,and Crawford, for the appell-
ants.

S. H. Blake, Q.C,, for the respondents,

SUPREME COURT OF JUDICATURE
FOR ONTARIO.

St

COURT OF AYPEAL,

-——nan

[Jan, 8.

McGUOGAN v MCGUGAN.

Costs—-Order jor tavation—Party liable to pay
—Applicetion by ratepayer for taxvation of bill
patd by School Boasrd,

An iidividual 1atepayer of a school section is
not, merely by reason of his having t6 contrib-
nte as 4 ratepayer, entitled to obtain an order
for taxation of a bill of costs delivered to and
paid by the Board of Public Schoo! Trustees
either under R.8.0. 1887, ¢, 147, 58, 32 & 42,
or under Con, Rule 1229,

Glen and Crowthers for appellants,

/- A Rebinson for respundent.

thmnn ASSURANCE CoO. v, ONTARIO
CoaL Co.

Gemm!wemge»falwge—»d‘argv Lft in peril
Sor benefit of wessel—Expense of subseguent
efforts ko save both vessel and cargo, .
A vessel, loaded with coal, stranded. The

owaers of the carge desired to take the cosl

out, which could have been done at small.
expense, but- the underwriters ¢f the ship -

West territorier, until sold or occupied, are

refused to permit this; as it would much i
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crease the risk to the vessel. Extraordinary
expense was gone to for the purpose of saving
both vessel and caryn, und most of the cargo
was saved, but the vessel was a total loss.
Held, that the owners of the caigo were only

:able (o pay a reasonable amount for the cost |
of saving the coal, and that there was no claim

for general average against the coal saved.
Mallace Nesbitt for appellants. )
Liedenere, Q.C,, for respondents.

HIGH COURT OF JUSTICE.

Chancery Division,

Divi Court. } | Dec. 23
HEsz0N . LLovyh,

Reviving officer - Frolibition  to - Flectoral
Franchise Act — Jurisdiction of the High
Court of Justice.

There is no jurisdiction in the High Court of

Justice to issue a writ of prohibition to a revis.

ing officer to compel him to abstain from per-

forming any duty under the Electoral Franchise’

Act,

The legislation in regard te such matters
does not trench upon, nor is the question one
of “property and civil rights in the province.”

Re Nimmans anc. Dalton, 12 O.R., 503, not
followed.

W. R. Meredith, Q.C., for the molion.

Lasi, Q.C., contra.

DivY Court.]
RE WarsoN Trusts,
Lease—Dower to rencer Tor further lerm-—Ex-

font of English Settled Estates Act of 1856,

19 & 20 Vict, o r20—53 1oty o crg (0.)

- Construction of woords “usual custom.”

In applying the English Settled Estates Act
of 1856, 19 & 20 Vict, ¢. 120, to Canadian
affairs, the words “usual custom “ in s 2 must
ve satisfied with something less than the im-
memorial custom of Fngland, [t is sutisfied
by proof of a well recognized method or usuage

[Jan., 22,

of framiny building leases in a given locality.
Held, under that statute and 33 Viet, ¢ 114
(0.}, that power to lease with extended vight of
renewal might be granted up to 999 years,
2L Thomson, Q.C., for the petitioner,
J. Hoskin, Q.C., fur the infants and unborn
igsue.

Div'l Court.] {Jan. 29,
GaJULT ET AL v. MURRAY BT AL
| Injunction—Disnissal of action al trinl—Da.
i ages-—dward of refevence o5 o,
The jurisdiction to award an enquiryas to
damages, or to assess without a reference, when
: an mjunction has heen granted and an under. 2
taking ns todamages tuken,is a discretionaryone -

i to be exercised judiciously and not capriclously, .
| And as the trial judge was, on the evidencs, of -
! opinion that ne dam ge was proved, occastoned
i by the injurction, as distinct from the detri. -
i ment arising from the litigation, whereby the

defendants’ title to the property was impeached,
and as ne additional evidence was bafore the
Divisional Court, it was

HHeld (affieming Rosk, [.}, that under the cir.
cumstances of this case, no reference as to
damages shou'd be ordered, or damages
awarded.

Geo. Kerr, Jr, for the plaintiffs,

1'}; D Avmonr, Q.C., for defendant Mecln-
tosh,

gBom, ¢
&

Jan, 235,
TILLIE 2, SPR'NGER.

Trustees and Executors--Right of retainer—
Lirvointion of Estates Act~Assignment or
creditors—R.S.0., ¢ 124
Under their father's will, C. and W, were to

receive a share of the proceeds of certain land

to be sold on the death of the widow, who was
still alive. They also owed the estate a certain
debt which, by an extension in the will, was to
be payable in five yearly instalments from the

death of the testator—February 1888,

In December, 1890, C. and W. made an as-
signment for the benefit of their creditors.

Held, (1) that the effect of the assignment
was by virtue of R.8.0, ¢ 124, 8. 20, 5-5. 4, t0
accelerate payment of the debt due from C. and

W. to the estate; and
{2) That the executors, being also trustees of

the land of which C. and W. were to receive

shares when sold under the will, held security
for their claim against C. and W, having {since
the Devolution of Estates Act applied here)
the right to retain C. and W.'s share under the
will as against their debi to the estate. This
security the executors and trustees should
value pursuant to the Act respecting assign-
ments for the benefit of creditors.

Bain, Q.C., for the plaintiff.

Du Vernot for the defendants,
[
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, [Jan, 21,
IN RE CHOSEN FRIENLS, ROUDY AND LEAH,
Jurisdiction of Master-in-Chambers—Rule 1749

—Insivanice mongys—- His toife "—Iiancde
s clabming. ' - Yoo

This was originally an application by the
Grand Council of the Canadian Order of
Chusen Friends for an order directing the
trial of an issue hetween Margaret Roddy and
Joseph Leah, two claimants for the proceeds of:
an insurance certificate of $1o00 on the life of
samuel Leah; deceased. The certificate was
on its face made payable to “his wife.” The
uncontradicted afiidevit evidence showed that
decensed wrs, when insuring, and up to time of
his death, engaged to marry Miss Roddy ; that
when insuring he had stated that he was to
marry her in a short time and was insuring for
her benefit, that he ga—e her the policy, which
she held continuousivuntil his death ; that he had
often declared it was a provision for her should
anything happen tu him before or after their
marriage. Joseph Leah claimed as adminis-
trator of the estate of the deceased.

The Master-in-Chambers Ae/d that the issue
was purely one of law, and that Miss Roday
had no legal claim to the insurance moneys,
and made an order bearing her claim.

On appeal, MEREOITH, ], Aeld, that it was
not contemplated by Rule 1149 that a case
involving such an amount and such nice ques-
tions of fact and law should be summarily dis-
posed of by the Master-in-Chambers, ‘and
ordered that unless the adverse claiimants

could agree to state facts for & special case to

be submittad to a Divisional Court, an issue
should be tried which he would sertle if the
parties could not agree as to.its form,

D). Armeur for Order of Chosen Friends,

1 4. Angiin for claimant Roddy (appellant).

C. W, Kery for claimant Leah (respondent),

WINCHESTER, Official Referee,
for Master-in.Chambers.

Cook v Cook.

Alimony action—Ezxamination on affidavit—
Quesiions tn issue—Examinaiion on merils of
vase, -

An application for interim alimony. Liefend-

{jan, 206.

was possessed of means while she was utte
destitute, and in a general clause she verifi

the facts jo_the -statement of clai g ]
affidavits filed .on behalf of defendant :
contradict . plaintiff, except as to amount.
defendant's means and the allegations of cruelty
in statemenc of claim. The statement of de
fence, while not denying, did not admit t
marringe or departure of plaintiff:  Plaintif’s
counsel opposed enlargenent on the grougds -
that of the only material matters on an appli.
cation for interim alimony, two, viz.,, marriage

and departure of wife, were not'in issue on the

affidavits filed; and another, the husband’ss -
means, was within his own knowledge, and he

denied the defendant’s right to examine on the

merits of the case.

Hold, that the defendant might examine the
plaintiff, but such examination must be confined -
to questions as to her own means of support.
Subsequently, on examination of pinintiff, gues
tions as to husband’s meuns were also put with-
out nbjection.

F. A. Angitin for plaintiff.

Reesor for defendant.

SECOND DIVISION COURY, COUNTY
OF ONTARIO.

DARTNELL, JJ.]

[Nov. 3.-
McNicHoLt 7. ELL1s

Chattel moriyage-—Statement of vencwal— Omis- ; ’
sion of une of the stalements

The statement of renewal was in the statu~ -
tory form, except that the words “that the said
mortyagee is still the wortgagee of the sald -
property, and has not assigned the said mort-
gage,” were omitted. :

Held, that this omission was fatal,

7' Heaslop for thd execution creditor

o B, Dow for the claimant,

i N

ant, after putting in.affidav t in answer, asked
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NEW VORK COURIOF COMMON
PLEAS.

FULLER v KEMP,

Accord and satisfaction— Action for professional

services—Chegue given for smaller amount—

Letter accompanying saying © in fall satisfac-

tion”

Anaccord and satisfaction is the substitution
of a new agreement between the same parties
for the old one,

Plaintiff, a physician, rendered a bill to de-
fendant for professional services, which the
latter objected to as excessive. After corres-
pondence, and the rendaring of a second item-
ized statement of the account aggregating the
same amount, the defendant mailed his cheque
to plaintiff for a smaller amount, enclosed in a
letier, stating that the same was * in full satis-
faction of your claim for professional services
against me to date” Plintifi retained and
collected the cheque, immediately rendering
defendant another bill in the original amount,
but giving credit for the sum so received.

Held, that the element of assent was wanting
to establish an accord and satisfaction,

SPRING ASSIZES, 18y,
Hostg CIRCUIT.
Falconbridse, /.

Orangeville..........Tuesday....
St. Cathatines Monday.....

i .....Monday.....14th March.
Brampton.... .Thursday...17th March,
Toronto—Criminal.. . Monday.....21st March,
Toronto—Civil 28th March.

NORTH-WESTERN CIRCUIT.
Armounsr, CJ.

Woodstock.........Wednesday.. 2nd March.
Stratford. .. .. Monday .... 7th March,
Goder Monday ....14th March.
Walkert. Monday ....21st March,
Guelph . Monday ....28th March,
Berlin ... Tuesday .... sth  April,
Brantford ... .. v....Monday ....11th April
Owen Sound........Tuesday....19th April.

MibLanD CIRCUIT.
Rose, /.

Barrie..............Tuesday.... 1st
Hamilton...... Wednesday.. gth

1st March.
7th March.

March.
Mavch,

Belleville...........Monday ....318t March
Picten.............Monday .... 4th
Whithy ............ Tuesday ... .12th
Lindsay............Monday ....18th
Peterboro...,...... Monday ....25th A
Cobourg......vsvi Menday .... 2nd  May,

EASTERN CIRCUIT.
MacMakon, J.

Corawall...........Tuesday .... 8th March
Brockville..........Monday ....14th March,
Napanee ...........Monday .., .21t March, -
Kingston..,........ Thursday ...24th March.
Perth..............Monduy .... 4th April '
Pembroke. ......... Thursday ... 7th April,
L'Orignal...........Wednesday.. 13th  Apnl
Ottawa ... ...Monday ... .18th Aptil

SouTH-WESTERN CIRCUIT.
Styeel, J.

Monday ....21st March.
.Monday ....28th March.
April.
April,
April.
April.
April,

Y ay.

s

Welland
St. Thomas.......
Simeoe ............Monday .... 4th
Cayuga . ....Thursday ... 7th
Sandwich . 11th
Sarpia.............Monday ....18th
Chatham...... Monday ....25th
Wednesday.. 4th

\CHANCERY SPRING CIRCUITS, 18p2.
Boyd, C.

Torento............Wednesday..z0oth
Woodstock Friday...... 1st
.. Tuesday .... sth
voo. Mondav ... 11th
Friday......20th

.. Wednesday. . 25th

.. Tuesday ....3tst

Fevguson, J.

London............Monday .... 4th
Goderich...........Monday ....18th
Walkerton. ........Monday.. ..25th

...Monday.. .. 2nd
Sandwich...........Monday.. .. ot}. May.
Sarnia, .....0.00 0 Thursday. o 12th May,
Chatham Monday.. ..a3rd  May.

" Robertson, J.

Ottawa............. Thursday. .. 17th March.’
Cobourg............ Thursday. ..31st March.
Cornwall, .........Monday.. ..18th April
Brockville.......... Monday.. ..25th April.
Kingston........., Monday.. .. and ay.
Believille.... Monday.. .. oth May.

Meredith, J.
Brantford ..........Tuesday.... 8th March.
Owen Sound. ......Tueday ....15th March
Hamilton...... ....Thursday. .. 7th . April.
Guelph...... ...... Thumsday. ..28th %?rila
Simcoe,..... ......Monday ....t6th May.

April.
April.
Agri].
April.
May.
May.
May.

Whitby ...
Lindsay
Peterboro

April.
April.
April
May.

8t Catharines..... .. Thursday. ..26th --May.




