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DIARY FOR APRIL. " Then what the Consolidated Municipal Act of last session
SRR T e m e — " has effeeted in the municipal laws, the consvlidated acts of
5 SUDAY 0 t?;::i‘iur;rn?';:m“r Tral for Torunto Spring Asirer the provinee and of cach scction of it are abuut to eflect in
4 Mondwy..... Chncery Hearing Term cotnmences. County Court Term begins.
9. Satueday... Connty Court Tern ends. the laws generally.
b :rli:m\ ?.:r;:s:l'xlggr::gl‘;’:flzu. No theorist, however wild in his visions, is mad enough
17 SUNDAY. 0k Sumdn oo e s to hope for a set of laws so ¢lear in language and so plain
o SUNT G :'g',‘,l.‘.'.ﬁy, in meaning that differcuces of opinior will not arise upon
30, Saturuay... {i‘.':::c.lll:)" ff;':o"n:;’l:fm‘f«‘:'u.s‘f:::ri‘i:fl‘f Soclets. their construction. Nor is the difficulty of coustru:tion at
Lt day for Nowneddents to sl luts of ther Lands, all times to be traced to the vagueness of the panicular
IMPORTANT BUSINESS NOTICE, law. Different men have different minds, which cause

J¥rss tnleltol to Vie Proprietors of this Journal are requested to remember that | . . .« . . .
all ont put due acomnts liree been placed n the hands aof .!'IZ::n. Puatton & Ardagh, | them to have different opinons. What may be clear and

;Lu"rrg:‘{:, Barrwe, for edllectiva; und thul only @ promt remittance (o them will undoubtcd to the mind of one mun may be involved in &

It &3 wuh great reluctance that the Proprutars hav adopled this course ; but they ; . .
hare Ion cunpelied 1 do 50 1 order 10 enatde them to et theer current expenses,  1aze of difticulty when presented to the wmind of another.

which arevery heatry. v . . . N
N,,,wd, T weefoTness ,!,;,,e Jowrnal is 10 generally admtted. w,,,,;,, notbe un. Not only the different measures of natural intelligence
reasonalls o expect that the Profession and Ohcrrs of the thurls wou'd acrord il a < . Jd i -
1tderul :umvrr!,'ms!m-l of allmoing themselees (o be suerl for theer subseriplums. pOSSCbSOd b) different uey, but the cflects of hll‘lOl{S.dC

| Brees of mental culture, produce differences of vpivion.

@!‘IB (;gppn} @anuh‘& @am ?nurnal' Hence upun any law, however well frumed, questivng may

arise and most certainly will arise for judicial interpretation.

But laws may be so framed as to shut out many ques-
tions that would otherwise arise. As an expression may
be more or less obscure, so may be a law or serics of

It is expected that the consulidated statutes will become , expressions. A statute is the expressed will of the Legis-
law during the present session of the Legislature. If no  lature. If couched in language free from useless verbusity,
other work were dune, it alune would make the present a and in words of a popular and well understood meaning,
very important session in the annals of Canadiau legislation. | there will be of course luss difliculty in understandiug the

Though the volume containing the proposed consolidated , iutent than if framed wanting these desirable qualitics.
statutes of Upper Canada is cumparatively speaking small,, Su although it is not pussible by legislation to shut out al]
it containg the fruits of great lubor, unwearied industry, questions of construction, it is pussible by care and skill to
and ripe expericnce. Had it not been for the fortunate  shut out some questions. .And in proportivn to the number
coincidence that, about the time of the appointment of the , thus shut out is there a saving of litizativn and consequent
Statute Commissioners, Sir J. B. Macaulay, saw fit to | quent expense.
to resign his high and impurtant trust as Chicf Justice of,  Laws judicivusly framed are therefure a saving to a peoplo
the Cumnion Pleas, and subsequently to accept the appuint- , —2 saving both of anxicty and money. The consulidated
ment of Chairman of the Statute Commissioners, we much | laws which are now befure the Legislative Asscubly are so
doubt if on this uccasion we should be in a positivn to framed; and cost what they may to the country in prepa-
congratulate the people of Canada on the immediate pros-ll‘aﬁﬂﬂ and passing, will whken pass_d save to the country
pects of consolidation ; and the invaluable services too of | incalculably more than their cost.

His Henor Judge Gowan, and ochers who assisted, are not, It is no ordinary subject of congratalation that we live
to be forgotten. in a new country, where our written laws arc as yet few

The benefits to be derived from the consolidation of our ,8nd in a measure casily consolidated. In older countries,
law will be immense. The more simple and more access- | such as England, the attcmpts at consolidation have been
able a law is, the more useful it is. But as human law is many and the failures in pumber equal to the attempts.
in theory a complex science, and in practice the cullection : There was not a beginning in time. Each consolidation is
of the accumulated wisdom of years, as it grows old it'a test in legislation. Legislation is a progressive scicnce ;
grows confusing. It docs not nced the experience of aland as fresh wants are daily born into the world, so fresh

I
!
|
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CONSOLIDATION OF THE STATUTES.
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[

lawyer to know how difficult it is to discover the spirit, , laws arc needed. Something is required from time to time
meaning and effect of an cnactment which lies buried be- | to keep down the accumulations, and this cannot be more
neath a heap of cuactments, repealing and repealed clauses. cflectually done than by consclidation or reduction of laws
The people generally were able to form a pretty fair idea up to a particular epoch, which in its turn becomes a new
of the confusion arising from such a source before the starting point in legislation.

consolidation of the various municipal acts. We are not believers in codification. It is neither pos-
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siblo nor reasonnble to confine the growth of legislation,
any more than fur the horticulturist or botunist the growth
of a flower or plant. Jaw must grow—it must expand.
No bands can confine it, without depriving it of vitality.
It must keep pace with the wants of the people. The
affairs of men in all places and ot all times ate not to be
regulated by a few abstract principles. There wust be the
grouping of details as minute as the transactions of life.
There must be the alterations and amendments, shown to
be necessary by the lessons of experience. If by codifi-
cation is meant finality in legislation, there is meant an
absurdity as egregious as it is unpardonable.

If codifieation were shown to be practicable, it would
no longer be laughable. 1n the abstract it is perfection.
In practice it is an absurdity. Angd yet we admit that
some of the merits of consolidation are its approximation
to codification. Consolidation is codification stripped of
the ridiculous—it is tho reduction and systemization of
existing laws, with a view if necessary to future legislation.

LIABILITY OF PERSONS PRACTISING AS
CONVEYANCERS.

We are much pleased to see that the Ifon. Mr. Pattor’s
bill on this subject has passed through the Upper House,
Mr. Patton has brought forward many valuable measures,
and amongst them this is certainly not the least important.

There are hundreds, if not thousands of non-professional
mwen through the country, wha make a regular business of
drawing deeds and other instruments, charging a fee for
their services; many of these persons are vary competent
for the ordinary business of a conveyancer; but again,
many are utterly incapable of filling in correctly a common
decd of bargain and sale or mortgage, and know nothing
whatever of the law of real property. It has been too much
the practice of late years to cmploy such persons, and the
public are beginning to feel the evils of entrusting their
business to incompetent hands.

At almost cvery court, one or more cases growing out of
defective conveyauces appear in the docket; and very
lamentable must be the result, unless some check for the
safety of the public be imposed on the practice. In our
own experience, we have known men turned out of house
and howe, losing the benefit of their Iabour for years, or
having to pay - large sum of money, in consequence of
gross defects i+ the deeds under which they held.

It is short-sighted economy to get work done by an ia-
competent person at a few shillings under price of good
work, particularly, when as in the case of a conveyance of
land, a man’s whole means is often involved. Butso it
is, that in respect to property as well as health, the quack
is often prefe: ed to the ucated practitioner.

Au attorney is linble, if through carelessness or ignorance
there is a defect in any instrument he draws; and he must
make good to the person who employed him any loss or
damago that is sustained thereby. Such is not the case
with conveyancers. lowever gross the error or defect, or
great the loss consequent upon it, they are not liable to
make it goad. Let us illustrate, so as to make the point
clear to non-professional persons.

A. purchases a farm and employs a lawyer to draw the
deed ; the conveyance is executed, and A. pays the conside-
ration money and probably 83 for the deed and memorial,
From some cause or other the deed is insufficient, and A.
iscjected and loses his farm. But A. is not without remedy.
Ho brings his action against the lawyer. The Courts sus-
tain the claim, and A. gets damages to compensate for Joss
oceasioned by the lawyer’s neglect.

B., an emigrant, also puzchascs a farm; and hearing that
Mr. X, draws deeds for 82, whereas a lawyer will charge
$3, thinks to save the dollar, and employs Mr. X. to draw
the deed. Well, this deed turns out to be no better than
so much waste paper, and B. loses his movey and the farm.
Has he any remedy against Mv. X.? e has not. He
complains.  X. says, I am sorry for the mistake. I did
the best I conld; but you have no claim on me, as you
would on & lawyer. I certainly received your money for
drawing the deed, but the law imposes no obligation upon
me to make pood one penuy of your loss,

Now what Mr. Patton’s bill does is to give a right of
action against sach persons as X., for negligence or blun-
ders, in the same way and to the same extent a8 against an
attoracy employed to draw deeds or instraments.

Nothing can be more just; and we are content to take
it ag the frst instalment towards the sccurity of confiding
or illiterate persons. But it will only alleviate the evil; it
will not cure the mischief. The public ought to be further
cared fo..

The cure, in our judgment, would be this. Disable any
but qualified persons from practicing conveyancing. Per-
sons are not allowed to practice medicine or surveying
without a license. VWhy not extend the wholesome rule?

Let us not be misunderstood. We do not propose that
the practice of conveyancing should be confined exclusively
to attorneys, but we contend that those only who are com-
petent should be sllowed to exercise the ealling of paid
conveyancers; and this we believe would not be objected
to by any such who are competent, and the thinking public
we are sure would approve of such a provision.

Qur proposition is that the County Judge, either alone
or with two assoeistes, should be a Board for the examina-
tion of persons desirous of obiaining a license to practice a8
conveyancers. The candidate for licence should be sble to



1859.] LAW JO

URNAL. 75

pass nn exatnivation in the rudimenty of that branch of the
law, and show some prctieal acquaintance with the sub-
ject, which would catitle him to a lieeuse, without any fee
whatever. Thea only Heeused persons should bo alluwed
to draw deeds or instruments for fee or reward

This would have the cffect of weeding out ignorant
pretenders, and giving » certen statns to eompetent mesn.
In thus suggesting, we look niore to the interests of the
public than the attornies; for no inconsidereble share of
their present business springs out of the blunders of stupid,
ignotant persons, whe are no better able to draw a convey-
ance than a blacksmith to make a wateh: men barely able
to read and write, who are too lazy to work or to lcaru any
thing beyond the act of » puffing” themselves and obtain-
ing money on false preteuces from incousiderate persons.

PROBATE AND ADMINISTRATION.

DIVISION COURYT CLERKS,
(Owtinued from p. bl

Y.et us next suppose the case of a party dying intestate

(without having lett any will), leaving say a wife and two
children surviving him. The widow buing desirous of |
obtaining letters of administration to his estate, sveks the
assistance of a Division Court Clerk.

The information to be set dowa in this case will be in
part the same as in case of Probate under the letters A, B,
C, D, ana E; the farther information required may in
general be comprised under the following heads.

Mary, age ten years.
John, age eight years.
§ Jokn Doe, of the tawn-
ship of s yeomar,
James Doe, of the same
place, yroman
{ar as the cate may be).

3rd. Name, res‘dence and additions of { Mary Doe, of the town-
party appiymg for administration ... 2hip of e wy wrdorw,

If any other person than the widow applies for adininis-
tration, it will be necessary to show what relatives the
deceased left; and, if children, to state their age.

As a general rule, the next of kin will be entitled to,
administer, urless the deceased Jeft a widow , and suficient
tnformation should be given to show in what degree the
party applying is related to the deceased ; and if there nee
any others reluted in the same degree, in 2 word to show
that the party applying s best entitled to administration.

The sureties in the bond will be required to justify by
affidavit, that is, swear they are worth a certain sum over
and above their debts. This amount will vary according
to the value of the property devolving, and the nature of
the case. Yor instance, if the property deecased died pos-
sessed of or eatitled to wus $400, the suretics would each,
as & general rule, be required to swear they are worth

1st. Names of Children...oneersnvnne

cenben

2ad. Nnmes, residence and sdditions of
proposed sureties in adwinisteation
bond.eiveise sverenne

® seises9es sanserrsteesans

£800; but if a portian of the propesty left goes to the
party applying for administration, it would be in the power
of the Judge to reduce the nmonut of secnsity.  And in
al} ordinary eases where the value of the property is usder
$200, anc surety will be sufficient.  Bo that before giviug
in the name of a party as a surety, the clerk should enquira
whether he is able to justify in the necessary wmount; and
if desired that the wiwonnt of the bond should be redueed,
n tiote thereof can be made by the Clerk, that the Regis-
trar may take the Judge’s order thereapon.

The infornmtion thus ehtained is forwarded o the Regis-
tear by letter, prepaid, with n sum towards the foes, ax in
the case of application for Probate; and although there
will be no original papers sent, the letter ought to be regis-
tered, so that in case of question the communieation may
be traced.

TRADE PROTECTION SOCIETIES.

In other columns will be found a report of the case Ju re
Fhe Cunada Trade Profection Suciety, which will, we ave
sure, be read with interest.

Hitherto some persons have entertuined a doubt how far
the records of & Court of Record are public, s0 a3 to be
open to inspeetion by persons not having 2 divect pecuniary
interest in a particular suit, but the epinion prencunced by
the Court of Queen's Bench sets at rest all such doubts.

The Records of the Court, which are preserved in a
public office at the public expense, under the charge of a
public officer, sre so far public that any one of the public
who chooses to tender the usual fees may obtain 3 knsw-
ledge of theu.

Of coarse the right to make any such search is subject
to the routine of the office, over which the Clerk is to
exercise a diseretionary power—a power which we are told
has been invariably exercised towards the Canada Trade
Pratection Society in s reasonable manuer.

A Trade Protection Society has no greater right than an
individual, but no individual represcuting it is to have 2
less right than if acting for himself. The records are
public; and so far ra the object of a Society is to make
them more public by the propagation of truth, it wmay be
fairly argued that the Society aids rather than thwarts the
object of the law.  The utm of such a Society is good, and
as it eschews espionage, the means are honorable. With a
good end to be attained by honorable means, there is a
claim to public support—a claim to which a cordial res.
ponse has, we are informed, been made by Deputy Clerks
of the Crown, Cletks of County Courts, and others in
authority. The Clerk of the Crown and Pleas of the
Queen’s Bench, struck by the novelty of the Society,
declined to comply with the request made of him until
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instructed by the Judges. The instructions to him will be!  We wateh with considerable attention decisions pronoun-

equally useful < others having custody of public records;
and so wo without delay place before our readers these
instructions, so far as embodied in the judgment of the
Court reported elsewhere.

MUNICIFAL LAW.

The last Municipal Llections passed off in 2 mauuer, we
think, more satisfactory than clections of any previous year
within our knowledge.

Returning Officers, and others whose duty it is to know
the law and to follow it, have displayed more than ordinary
knowledge of their dutics. One result is, that there are
fewer contested clections—a smaller than average erop of
litigation.

This happy consequence is no dovbt in great parl attri-
butable to the wisdom of the Legislature in reducing the
Municipal laws to a consolidated Statute, and in preserving
in that Statute, as far as possible, harmony in its parts, and
consistency as a whole.

The Municipal Act of last Session is not, we know, per-
fect; but this we can say, that it is more perfect and more
intelligible than any previous Act of the kind. It redounds
greatly to the credit of Sir J. B. Macaulay, and the other
gentlemen appointed to revise the Statutes, who_prepared
the bill. The language is simple, repetition is scant, and
precision is the rule.

In proof of the satisfaction which the Act gives to the
public, we need do no more than point to the fact that fes
and trifling are the awmendwents proposed by our Legisla-
tors now in Session. Notwithstanding the scarcity of
Legislative pabulum, and notwithstanding the ardour of
many members of Parliament to do something in the way
of logislation, little encouragement is afforded by a reference
to the Consolidated Municipal Act.

It does not becowme us to say how far the Municipal
Manual, edited by Mr. Harrison, one of the Editors of this
Journal, has tended to settle the law. That we leave to
others to say or to controvert. The pluin fact, however, is
that our Municipal laws are now better understood than
they ever have been, and are worked with the confidence
and satisfaction which knowledge begets.

Through the courtesy of Mr. Twigg, the Deputy Clerk
of the Crown for the County of Prince Edward, and others
whom we need not name, we are in this number enabled to
publish some very important cases determined by the Judge
of that County. It at all times affords us pleasure to make
public decisions of the kind; and while thanking Mr.
‘Twigg for his courtesy, we take the opportunity of expressing
our hope that his example will be very generally followed.

ced in Toronto, our place of publication, but wish in addi-
tion to be informed of whatever of interest transpires in
outer Counties. If aided by gentlemen occupying local
public situations whose posit-on enubles them to be useful
to us, and through us to the profession and the public, we
shall be greatly pleased.  Iitherto to some extent we have
been so aided, but not to an extent cither as cordial or as
generai as we should like.

The decisions to which we now refer, are reported in
other columns, and speak for themselves. Theo learned
Judges who pronounced them have done good service in
bestowing upon the questiors raised for their opinion much
deliberation and learning.

IDSTORICAL SKETCIL OF THE CONSTITUTION, LAWS
AND LEGAL TRIBUNALS OF CANADA.
(Conttaued from p. 54.)

Agitation for a Legislative Assembly — Petitions for equality to
Franco Canadians—The Quebec Act—1ts provisions.

No representation of the people scems yet to bave taken
place. The promises held out in the proclamation of 1763,
to be carried into effect “so soon as the situation and
circumstances of the country would admit thereof,” were
not yet realized.

In the wonth of QOctober, 1773, the British inhabitants
of the Province, having waited ten years for the accom-
plishment of this promise, began to agitate. On this occa-
sion they invited the French inhabitants of the Province
to join with them. blany meetings were convened and many
deputations appointed. Repeated conferences were held.
The result was that the French inhabitants declined to
take part in the agitation, and the English resvlved ¢ to
proceed in the business by themselves.”

The Governor in Chief of the Province being absent on
3rd December, 1773, the British inhabitants petitioned
Heetor Theophilus Cramahe, Lsq., the licutenant governor.
e declined to interfere, alleging as his chief excusc that,
from the best information he had received, the affairs of
the Province were likely to become the object of regulation
in England. Nothing daunted with this decision, the peti-
tioners immediately prepared a second memorial, for trans-
mission to the Earl of Dartmouth, Sceretary of State for
America. This petition, dated 15th January, 1774, was
enclosed to Francis Maseres, the former atlorney general
of the Province, and was by him presented to the Earl of
Dartmouth, in March following. The noble Earl does not
appear to have given much satisfaction to Mr. Maseres;
but the latter; in acknowledging the receipt of the petition,
conjectured that the Eoglish ministry were of opinion that
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tho state of the Province was not then yet ripe for the
establishment f an Assembly.

These were not the only petitions with which the Earl
of Dartmouth was at this time troubled. The Iranco
Canadians, while expressing every confidence in the British
goveroment, petitioned for a restoration of their aucient
laws, privileges, and customs. They petitioned also to be
adwmitted to a share of the civil and military employments
in the gift of the government, from which it appears they
were excluded. They petitioned further for an extension
of territory, to include “all the upper countries known
under the names of Michilimackinae, Detroit, and other

adjacent places, us far as the river Mississippi,” and for a

re-annexation of the coast of Labrador, which formerly
belonged to the Province.

The desire for an extension of territory arose out of a
desire to improve the fur trade in the West and the fishe-
ries in the Fast. The petitions were signed chiefly by the
noblesse and other landed proprictors of the Province.

So far as can be ascertained, none of these last petitions
received immediate attention from the home authoritics;
but the reports of the crown law officers on the state of the
laws and proposed changes were more fortunate.

The result of the reports wade by the British and Colo-
nial crown officers was that the English ministry intro-
duced, and, notwithstanding strong opposition and much
excitement here and at home, passed the Quebee Act. (14

' by being submitted for life or limb to the judgment of his
[ tradesman, than if he were put to the questionaund tortured
by the king's authority.

The Quebee Act (14 Geo. IIT. cap. 83) was rassed to
make more effectual provision for the government of the
proviuce of Quebee. It recited the proclamation of 1763,
and extended the limits of the Province. It also recited
that the provisions made by the proclamation in respeet of
the civil government of the province, and the nowers given
to the governors and other civil officers, had been found
upon experience to Le inapplicable to the circumstances of
i the country. It cnacted that the proclamation and com-
missions under which the government was then adminis-
tered, and all ordinances made by the governor and council
relative to the civil government and administration of
justice, and all commissions to judges and other officers,
should be revoked, aunulled and made void, from and after
( Ist May, 17G5. It also cnacted that his Majesty’s Cana-

dian subjects might hold and cnjoy their property and
possessions, with all custows and usages relative thereto,
,and all other their civil rights, in as large, ample and beue-
ficial a manuer, as if the proclamation, commissions, ordi-
nances and other acts and instruments had not been mede;
and that in all matters of controversy relative to property
and civil rights, resort should be had to the laws of Canada
l-—-thc old French law—{or the decision of the same; and
Ithat all causes thercafter to be instituted in any of the

Geo. IIL eap. 83.) The three chicf points of objection | courts of justice to be appointed within and for the said
were the recognition of the French law in civil cases—the  province, should with respect to such propeity and rights
want of a representative assembly—and the abolition of be determined agrecably to the Jaws and customs of Canada,
trial by jury. Without dowbt, if England were to have ; unless varied by ordinances of the Governor General and

consulted her own behests, irrespective of loeality, not one
of the three points would have existed.

The first was a concession tv the Franco Canadians,
forming as they did 2 majority of the inhabitants of the
Provinee, made with a view to reconcile them to their new
ralers and to disturb as little as possible landed titles and
other near and dear interests.  Some writers have con-

Council, to be appointed as therein provided.

{ It authorized the owner of any lands, gouds or credits
|in the province, having a right, to alicuate the same in his
life time, by deed of sale, «ift, or otherwise; to devise or
bequeath  he same at his death, by his last will and testa-
ment, such will being executed cither aceording to the laws
' of Canada or according to the forms prescribed by the laws

tended that as property was sceured to the inhabitants of fof England. It recited that the certainty and lenity of the
Canada at the time of the conquest, thz laws defining, | criminal law of Jngland, and the bencfits and advantages
creating and modifying it, were also retaiued : but the posi- | resulting from the use of it, had been sensibly felt by the
tion has been much disputed. inhabitants from an espericnce of more than nine years,

The sccond, was the result of a dicad there existed of | during which it was uniformly administered ; anl enacted
confiding legislative power to a people, recently eonquered, | that the same should continue to be administered, and
of strong predilections for their former nationality, and  should be observed as law in the province, as weil in the
conscquent dissatisfaction with British institutivns. If this | deseription and quality of the offence as in the method of
were the real cause, and it is said to have heen, it is a| prosecution and trial and the punishments and forfeitures
cause of self-congratulation that it no longer exists. thereby inflicted, to the exclusion of every other rule of

The third, was a concession wmade from motives similar | criminal law or mode of proceeding thercon which prevailed
to the first; for it was said that a Franco Canadian gentle-| in the province befure 1764, subject to amendments or
man wou]d)think himself degraded and more hardly judged | alterations by the Governor and Council.

-
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Tt recited that it mizht be necessary to ordain many! An English £ Journal advocates the admission of the
regulations for the future welfure and good government of | County Court Judges to seats in the House of Commons,
the provinee, the occasions of which could not be forescen, | *¢ not of course allowing them to be clected for the districts
nor without much delay and inconvenience be provided for, ' where they preside.”” It is urged in connection with the
without entrusting that suthority for a certain time and proposed parlismentary reform. ¢ Although,” it is said,
under proper restrictions to residents in the province, and ' ¢ we should be sorry to sce any of our Judges distinguished
that it was incxpedient to call an Assembly ; and therefore - as active politicians, yet it has often appeared to us that
provided that it should be lawful for his Majesty, his heirs ' the present system of excluding all judicial officers, with
or successors, by warrant under his os their signet or sign ' the single exception of the Master of the Rolls, from seats
manual, and with the advice of the Privy Council, to con- tin tue House of Commons, is one which is very question-
stitute a Council fur the affairs of the Province, to consist 'able both as regards its expediency and constitutional cor-
of such persons resident in it, not exceeding twenty-three rectness. Law reform has lost some of its ablest, moss
nor less than seventeen years, as his Majesty, his heirs and Ejudicious and most efficient advucates, owing to the adop-
successors, should be pleased to appoint. Upon the deaths | tion of this principle, moro especially us regards legislation
removal or absence of any of the members of the Council, | for the County Courts.”
further power was given to constitute such and so many .

other persons as should be necessary to supply the vacancies. |
To the Council so appointed and nominated, with the' TLord Brougham has brought in a bill to cnable defen-
consent of the Governor, was given power to make ordi-, dants in criminal cases to tender themselves as witnesses
nances for the peace, welfure and good government of the : to be examined upon oath. Lord Campbell and the Lord
provinee. No direct or indirect power to levy taxes, except : Chancellor strongly object to the proposition, contending
for the purpose of making roads, erecting and repairing "that it would be a practical adoption of the continental
public buildings, or similar purposes, was granted. Al practice of examining prisoners, so hateful to the Joghsh
ordinances were, within six months after their passing, « notiors of fair play.
required to be transmitted to his Mujesty for approbation.
If disallowed, they were to cease and be void from the time
that his Majesty’s order in council with respect to them A suggestion made some time since by the Law Tinics,
should be published in Quebee. No ordinance touching i that attorneys should resume their professional costume,
religion, or by which any punishinent might be inflicted | the gown, in all the Courts in which they appear as advo-
greater than fine or imprisonment for three months, was to cates, has met with universal approval amongst the profes-
bave any force until approved by his Mujesty. No ordi.: sion in England, and in numcrous instances the County
nance of any kind was to be passed at any meeting of the Judges have requested the practitioners in their Courts thus

Council where less than a majority of the whole Council
was present.  Nor was any meeting of the Council to take
place escept between Ist January and 1Ist May, unless
upon some urgent occasion, in which case every member
thereof resident at Quebee, or within fifty miles thereof|
should be personally summoned by the Governor for the
time being to attend the same. His Majesty reserved
power to himself, his heirs or successors, notwithstanding
the provisions of the Act, power by letters patent under

to distinguish themselves.

L. 8. Comstock, describing himself as ¢ Counscllor-at-
Law, 330 Greenwich street, New York,” has sent us a
circular, in which he advances very grave charges against
a firm of Comstock Brother, aiso of New York. Severul
members of the profession in Cavada having received copies
of the circular have also forwarded their copies {o ns with

the great seal of Great Britain, to constitute such courts of ; a request to notice the same. The Comstock cases are too

criminal, civil and ecclesiastical jurisdiction, within the pro-
vince, and to appoint from time to time judges and officers
thereof, as he, his heirs or successors, should think neces-
sary and proper for the circumstanees of the province.

Qur thanks are due to the Reporter of the Common
Pleas for reports of important cases publisbed in this No.
of the Law Journal in advance of the regular series.

well known for the comfort of many suitors in Canada.
They are generally proved by evidence taken ander a com-
mission issued in New York. Suffice it to say, that it is
charged that the execution of these commissions is, not to
sy worse, grossly irregular.

Kunowing nothing of the truth of the charges we cannot
of course be expected to repeat them. Any one interested
in Comstock cases may have a copy of the eircular upon
application to us.
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We have reecived a letter from William Lennox, dated
from some place which we cannot decipher, in the County,
of Londonderry, Ircland, asking for information about bis
son David Leunox, whoin the month of August {ust wrote
from Cavada that he wos a law student here, and that if
living he would write again in a month, but has not donc
s0. The father, who iy greatly dissressed, writes to say
that he has nddressed several Jetters to the son but has not |
received any reply.  Information as to the young man will
be gladly reecived by ns from nny of our readers.

LAW SCCIETY, U. C.—IIILARY TER), 18539.

EVAMINATION FOIRR CALL, WITII HHONORS.

JUSTINIAN'S INSTITUTES.

1. To what persons were curatora appoiuted ; and by whom |
was the appointment of a curator made.

2, What were * Servitudes?"”  Mention some of the principal
real servitudes. How were they created?

3. Give a definition of the right of ** Usufruct” inthe Civil Law.
How was an ¢ Usufruct” created ?  llow determined, and what |
things could have been made the subject of this right?

4. What was the enactimnent of the Falaidian Law?

6. On what ground could & ** denatio inter vivos” after it had
been completed, havo beeu revoked by the donor.

6. Where several ¢ fide jussores,” or surctics, were boumi each
for the whole debt, could the creditor enforce the payment of the
whole from apy one? 1If one of several ¢ fide jussores” =0 bound
for the whole debt, voluntarily paid the whole, could he enfurce
contribution from his co-sureties? Give reasons for your answers.

7. What was ‘“ novation 3"

8. Was a contract of sale, by which it was agreed that the
price should be fized by a third person, good in the Civil Law;
and what was the consequence if the person to whom the question
of price was referred, refused or became unable tofix it?

9. Could a mandatory or agemt, nfter having accepted the
office, renounco the performance of the duty delegated to him ¥

!

i

s

COOTE OX MORTGAGES. l,

1. From what dntes does the Scatute of Liniitations run agusinst
8 mortgagee ont of pogsession ?

2. Will the Court of Chancery in any, and what ¢ase, iu tahing
an ncqcouut agaitist & wortgagee in possession, take it with annuval .
rests?

3. Blachacre and Whitcacre are by separate deeds, atditfeient
dates, and for distinet debts, mortgaged to A., sub:equently the
sme mortgagoe nortgages Blackacre alune to K3 caa B, redeem
the martgage on Blackacrs withunt also redeeming that on White-
acre? !

4. What is the rentedy given to an equitablo mortgagee, who
not being able to maintain ¢jectnent, is desirous of applying the |
rents aud profits in reduction of his debe ?

{
1

DARTS’ VENDORS AND PURCIIASERS.

1 After the conveyance has been executed, can a purchaser, -
upon drixcovering a defect of title, in any case, obtain relief either
at law or in equity otherwise thun by uction upen the covenants |
far title.
Wiil the Court of Chaucery in any, and what cases, set aside
o sale of lauds for inadequacy of price only ?

3. Does it follow that because a court of equity refuses specifi- |
cally to gerform a contract, that it will rescind it ?

4. What is the effect of a registered judgment as a charge? .
What interest in real estate does it bind? X

6. What must bo shown as 10 a titlo to induce & court of equity
to cozipel an unwilling purchaser to take it?

'

9
-

i

JARMAN ON WILLS,

Qive a definition of the rulo ngainst perpetaities,

Unider a desise of lands to A, and lay clnldrer, A. baving no
chitdren vither at the date of the will, or of tho testator's death,
what estate does A, tako !

d. What is the rule by which to determine whether or not s
devise to & person o trust for anothber, gives the legnl estate to the
person named as trustee ? .

. In what cascs is parol evidence sdrmissible to show the ine
tention of a testator? Qive instances,

. 1In what cases are cross-remainders implied in a will1  Give
examples. I3 there any ditference Yetween the construction of
wills and deeds a3 to the impheation of cross-remainders ?

1.

.
-

6. Expluia the doctrine of constructive conversion ?
WATRINS ON CONVEYANCING,
1. In whom docs the legal estato vest if on a conveyance by

bargain and snle, o use i3 limited to n person other thav the bar-
goaines?  Give the reason for you answer.

2. What is & power situply collateral?  What & power in gross?

i Give instances of each.

3. Of what property is a deed of ** Grant” theappropriato form
of conveyance at common law ?

STORY ON PARTNLRSHIP.

1. Given definition of partnership, and illustrates the rule that
partoership is a roluntary contract.

2, Where the same person is o partuer in two different firms,
can one of sucls firms sue the other 7 Will this rule affect the rights
of the holder of a note or bill made by one of such firms to the
vther sud endorsed over ?  Give your reasons,

3. In what cases will a person be liable a3 a partner to third
persons, when he is not an sctusl partner?

4. Has one partner in the business of an attorncy the power to
bind the firm by bLill or note? Give your rersons.

5. 13 the absence of ruy express stipulation between the parties
conclusive on the question, whether w partnership is at will or for
u definite period ?

6. State some of the distinctions between the rights of a partner
and a part owner of a chattel.

7. Where there are running accounts between o firm and ncus-
tomer, how will the ordinary yule of Jiw, with regard to appropri-
ation of payments by such customer, affect the hiability of a retir~
ing purtner.

RUSSEL uN CRIMES.

1. Whatis the distinction hetween a principal m the second
degree and nu accessory : in what easescan there be no accessories ?
2. 13 a married woman linble for erimes which she commits in
e presence of her hnsband, and why ? Does the rule apply to
lerimes 2 If not, state the exceptions,

3. Give adefinition of larceny. 1t lueri cqusa a necessary in-
gredient ; at what tise tiust the ananus furends exist to constitute
the conversion of goods fuuud a larceny.

4. What is the presuaption of law as to the age at which a per-
sou i3 vesponsible for crime ?

5. Meution some cases in which bomicide is justifiable, and
some in which it only amounts to marslaughter.

6. Define thecrime of burglary.  What is considered night for
is purpose ; does this depend on comman law or statute ?

7. If a prisoner i3 acquited on the ground of insanity, how

th
al

th
7.
should the verdict be returned, and what is the effect of such find-
iug; is the question of insunity ever raised before plea ?
If a servant is entrusted with property by his master and
converts it, is this larceny or embezzlement? Give your reasons.

STORY’S CONFLICT OF LAWS.

1. Give a definition of the term ‘¢ Domici),” snd state some of
the principal rules to be applicd in Jdetermining the question of
¢ Domicil.”

2. By what law is the validity of a will of personality to be
determined where the property bequeathed is situate in one coun-
try, the domicil of the testator being iu a different country, whilst
the will is medo in the third ?
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3. Can an action be maintmned in Upper Cnuniln on acontrnct
void under the Statate of Frawle but made in n foreign court by
tiuc law of which st in valid ?  Give reasons for your answers,

4. What is cssentinl to make a foreign judgment an estoppel by
the law of England ? Give a short outline of the Inw of estoppel
by foreign judgment.

6. Supposing o debt, not transferalle by the law of Upper Can-
ada, contracted in a foreign country, and there assigned over by
tho creditor to a third person, who by tho Inw of the foreigu coun-
try, could maiutain an action as such nssignee in his own nawe,
who woulild be the proper person to sue in Upper Canada for the
recovery of *ha debt?

6. Woula  “%.d U+ hefore marriage in Scotland, whose par-
ents afterwarus wacried, ve consxidered legitimate in Boglaud?
Give your rensons, and state how far the Inw of England is gov-
erncd 1n cnses of legitimacy by the law of the country where the
birth takes piace.

7. Are there any, if 30, what exceptions to the rule, that o
marriage is valid in England when valid accordiog to the laws of
the country where it way celebrated ?

EXAMINATION FOR CALL TO THE BAR.

SMITH'S MERCANTILE LAW,

To what cxtent is an auctionecr the agent of the vendor and
purchaser respectively ?

2, What isfreight, and under what circumstances isit payable ?

8. What is the commou luw lislity of a commen carrier ?

4. 1In what cases is the insured entitled to a return of the
premium ?

5. Isn warranty made after a sale binding? Give your reasons.

BYLES ON BILLS.

1. To what extent is an agrcement to renew s note or bill
written on a scparate piece of paper binding between the original
and subsequent parties respectively.

2, Upon what grounds, and to what cxtent, does a promise by
an indor<er to pay n note or bill after it becomes due, dispense
with proof of notice of dishonour ?

8. 1sit necessary to present a bill or note payable at sight or
or: Jemand, or either of them, for the purpose of charging the
maker or aceeptor ?

4, If o bill or pote be re-indorsed to a previous indorser, has
he any remedy against the intermedinte partics? Give your
reasons.

5. Where a note or bill is given to a single woman, who after-
wards marries, who should indorse, and who chould sue upon it
during coverture?

BLACKSTONI'S COMMENTARIES
What is the meaning of & menial servant?
What nre the dutics of a coroner ?
What is the differcnce between a denizen and an alien?
What are the two divisions of municipal law ?

H

5o 1o

STORY'S EQUITY JURISPRUDENCE.

1. What is the nature of the equatable right of a married woman
usually termed her ¢ equity to a settlement?”  QOut of what pro-
perty will & settlement be enforced ? Will such a settlement be
enforced agaiust the husband’s assignee for a valuable consider-
ation ?

2. What forfeitures for breaches of covenants in leases will
courts of equity relieve ngainst ?

3. Ugon the death of one of several co-partnces, do lis real
or personal representatives become entitled to his share of thoreal
estato belonging to the co-partnership? Give reasons for your
answer.

4. Isa general assignment to a trustee in trast for the creditors
of the scttlor, and to which no creditor is a party, revocable?
What will render such an instrument irrevocable ?

6. What is requisite beyond thie transfer itsclf, to perfect an
equitable assigoment of a chose iu action as against subsequent

| nasignees?  Does this document apply tu the assignment of eqni-

, tuble interests in real estnte?

{ 6. Will the Court of Chancery in any, and what cnses, interfere

_at tho instance of a private individual to restrain o public nuisance?

i 7. Mention some of the cases in which a bill in equity is denur-

- rable unless the plaintifi's aflidavit is ancexed to tho hill.

1 8 Will a boud, void upon its face for illegality, be decreed in

; equity to be detivered up to be cancelled?  QGive a reason for your
answer,

! 0. When a debt for which a surety is bound, is dae, and the
principal debtor refuses to pay, has the surety any, and what

‘rcmedy in ecquity to which he may have recourse without first

| paying the debt bimself?

| 10. In whose favor will & court of equity nid the defective exc-

cution of o power?

‘ WILLIAMS ON REAL PROVERTY.

" 1. What covenants for title should an owrdinary vendor give?
' What covenants thould a mortgagor enter into?  What covenants
"is a purchaser entitled to from a trustee for sale ?
2. What is the appropriate form of conveyance onn purchase by
s« e joint tenant from anather ?
I 3. When n power is required to be executed by writirg under
hand and seal, attested by two witnesses, what should be the form
. of the nitestation ?
' 4. If the douec of n pawer having also an estate in the lands
. subject to the power, convey nway his estate, can he afterwands
‘execute An appointment in pursusnce of the power, which will
defeat the conveyance ?
6. Under a ddevixe to husbaud and wife, and their heirs, what
will the wifo surviving the husband take ?

ADDISON ON CONTRACTS.

, 1. Can a covenant not to sue Ly pleaded as a discharge of the

i cause of action; if not, what is its cffect? Is there any exception

I to the rule that a right of action once suspended is gone forever ?
2. Where goods are obtained under & color of a purchase with

l fraudulent intention of never paying for them, what remedics are

open to the vendor ?

3. Can a contract sufficicat to satisfy the Statute of Frauds, be
collected from several distinct documents, and can the connexion
! between them be shown by parol evidence ?

4. In what cascs will the principal be liable for the negligence

; of his agent?
5. Mention some eases in which & master witl, and some in which
he will not, bo liable for goods purchased on his credit by a servant.

TAYLOR ON EVIDENCE.

1. What papers is nu attorney justified it refusing to produce
under o subpana deus tecurn?  If he refuses, and is not compelled
by the judge to produce the papers asked for, can the party
requiring them give secondary evidence of their coutents ; if not,
what further steps must lio take before he can doso ?

2. State some cases in which a notice to produce is not neces-

sary for the purpose of making secondary evidecce admissible.
' 8. Is a witness who refuses to answer a question on the ground
| that it may criminnte him, Lound to show how his answer would
i have that effect? Give your reasous.
| 4 When a written receipt has been given, is oral evilence of
payment adnussible, and why ?
[ 3. To what extent is it permitted to give cvidence impeaching
the character of a witness, and what is the proper form of question
for this purpose ?

G. In what cases, and of what fucts, is a dyiog declaration
" admissible evidence ?

7. Is it necessary to object at all, and if so, to what extent, to
! inadmissible evidence tendered at Nisi Prius, in order to be allowed
i to make the reception of such evidence a ground for o new trial 2

PRACTICE AND STATUTES.

Is there in Upper Canada sry and what statatory enactment as
to purchbasers seeing to the application of purchase money ?

1
|
|
]
i

|
l
1
)
!
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2. What statutory passers has the Court of Chancery in Upper
Canasdn over the real estate of intants amld lunntics?

4 Fur what time 2oes the Statute ot Limitations run against a
crstur que trust oaking reliel in equity ngninst a salo of real cstate
by no express trustee in breach ol trust ?

4. Can ths Statate of Friuds bo tuken ndvantago of In equity
in demurrer to tho Lid? Can the Statute of Limitatious be so
taken advantage of ? . .

8. I+ the nusjeinder of co-plaintifls an objection for which a bill
will be dismissed at the hearing?

6. From what offico can writs of summons in local and transi-
tory nctions respectively be ivsued ?

7. Can an equitable defence be get up at common law in an
action of ejectment, or in a case stated for the opinion of the court,
without pleadings ? Give your reasons.

8. What is the cffect of the marringe of a womar plaintiff or
defendant during the progress of the suit?

9 When o verdict i3 taken subject to arbitration, what is the
method of enforcing the award?

10 Within what tunc must a rule cnlarged from a previous
term be mentioned to the court to prevent its lapsing ?

11, ln what cuses can the court make & compulsory refercnco to
arbitration, and at what period of a suit ?

m—

DIVISION COURTS.

—

OFFICERS AND SUITORS.

THE FORCED BENEVOLENCE.
We sclect the following letter from W. H. Serpell,
Clerk of the Fourth Division Court of Brant, asa specimen
of many communicativng received by us on the subject.

* May I trouble you with two or three suggestions ¢f a nn-
ture which I think should engage the attentiun of the Logisla-
ture, especially asthere is a Lill Lefure them ut the present
timo to extend the jur:sdiction &e. of the Division Court viz:
the providing come suitable safe or other apparatus for the
Court Bovks, Records, Munies, &e., which are continually in-
crensing in the offices of Division Court Clerks, and also for
building suitable Court Rooms for the holding of the several
Courts tn those Divisions where business up to a certain
amount may be tricd or come befvre the Court.

I know of at least one Divisivn in this cunty where ane
of the officers of the Court lauses at his own costs and charges
the buildings for the holding of the Court, and pays a high
rent. Surely it is not asking too much of the Government
when they are in receipt of such large amounts quarterly from
this source.

“If the buildings referred to cannot be erected, some relief
should be granted where the accominodation is obtained at the
expense of private individuals,

*1 imagine that you can render very material aid in this
matter by calling the attention of our members to these and
other facts connected with tlio Division Courts.”

We have over and over again pointed out the great
defects ia the law, of which our correspondent most justly
complains. The Division Courts are not private establi-h-
ments. They are pubdlic tribunals for the administration
of justice, established by law, regulated by law, and for the
benefit of the whole communitg. The vooks of the Courts
are not private property : they do not belong to the Clerk,
whoever may pay for them. Once they are opened and
used as Court books, they become public property ; records
as it were of the Courts. And in case of resignation or
removal of a Clerk, he would have uo control whatever
over them. On the contrary, if he refused to give them
up to his successor in office, he would be guilty of an

offenice under the Act, and renda hiwscddf liable to severe
punalties.

In the Superior Courts, hooks nre furnished to the offi-
cers of the Courts at the public expense.  Offices are pro-
vided for them, and all accomuodation neeessary fur due
and regular administration of justice.  But the Divisivn
Courts, to which the main body of suitors resort, are left
cntirely unprovided for. Why this invidious distinetion 7
Why this strange anowaly 7 All Courts of justice are
equally under the State, and all should be placed on the
same footing.  The suitors in the small Courts pay quite as
wuch in proportivn towards the maintenance of the tribu-
nuls they resurt to, as suitors in the Superior Courts.  Let
at least their own money be applied for theic own benefit,
. if the necessary expenses we have referred to are not dis-
bursed frow the public purse.

There is something decidedly wrong in the state of things
which throws upon the Clerk of a Const the espense of
renting a building in which a public Court is to be held.
There is no more reason that he should do so than any
suitor in the Court,

Iivery dollar disbursed in this way is so much of a con-
tribution fiom the individual Clerk towards supporting the
administration of justice.

Is the country too poor to support the necessary estab-
lishments?  If it be, then let not the Court fees be applied
to any other purpoese than the support of the Courte in
which they are collected.

The Diviswon Court Clerks are not over-paid by any
means ; and yet that < all things may be done decently and
inorder” in the Courts they are conneeted with, they must
put their hands in their pockets and pay for public property
and public accommodation.

We luok upon it as esceedingly unfuir that this forced
benevolence should be squeezed out of Clerks ; and the ins-
tances of it are very numerous. Oceasionally a Town or
i Township Hall, or other building belonging to some private
; association, is allowed to be used for holding Division

Courts; but in all such cases it is a mere matter of suffer-
ance by courtesy, and the privilege is at any moment liable
to be refused, by which much unseemly trouble and annoy-
ance might be caused to officers and suitors,
Division Courts are often obliged to be held in taveins ;
and we know of more than one iustance in which tavern-
1 keepers have gone to the expense of erecting a building for
their accommodation. The inducement for doing this is
casy to conjecture; and the cffect produced by the con-
tiguity of a bar-room on the order and decorum of the
Court way be imagined.

Such a state of things should not be allowed to exist ;
and we trust that this Session will not be allowed to pass
without some remedy being applied toso greata grievance.

ANSWERS TO CORRESPONDENTS.

To the Editors of the Law Journal,

Smithville, February 2Gth, 1859.
GextLexeN,—Please give your opinion of the fulluwing
Case:—
The Bailiff of a Division Court has a summons against B,
which requires “ersonal service. B. knows it, and keeps out
of the way, and for a timo evades service. The Bailiff makes
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another attempt to gerve, and in doing so knocks at the door
of Wy, dwelling, which is fastened on the inside by a bolt
sliding into n staple in tho door-post, the staple flies out as the
Bailiff' knocks, the door swings open, the Bailiff enters the
house and searches it for the Defendant B. without success
{aithough B. issccreted in the house). Next morning B. goes
to a Justice of the Peace and in his information alleges that
the Bailiff burst the door open violently, entered, and rudely
handled fome articles in the house, which he contends at the
heaving the Bailiff had no right or authority to do. That if the
Bailiff can commit such acts without being liable to punish-
ment, he (B.) has no security or protection, the house of the
subject being no longer his castle.

‘The Bailiff pleads that under the provisions of the Dirision
Court Act 1850, sec. 107—and the Extension Act 1833, sec. 14
he is entitled to six days notice in the latter, and one month’s
notice in former clause, if the Magistrates have any jurisdic-
tion in such cases.

And to which the complainant B. replies that this is not a
case that comes under either of the above clauses, and that
the document in the Bailiff’s hand at the time was not a war-
rant as mentioned in the Act, but only a suumons.

Qu"eslion Ist. Ilave the Magistrates jurisdiction in this
case?

2nd. How far is a Bailiff justifiable in such cases in entering
o house to such service?

3rd. Can the summons be considered as a warrant under
sec. 14—Act 18537

4th. If not a warrant is the Bailiff entiled to the notice

roentioned in the Act?
Your reply will oblige, Yours obediently,

A. Monsk.

[This ie as much a question of fact as of law. If the facts
be established as stated there would be no case made out on
which the Magistrate could act. If the facts proved bring the
case within the Criminal law no notice would be necessary—
the notice, &c. only applying to where a party seeks husremedy
by action,

The 14 sce. of the Act of 1853 does not apply to a case of
this kind.

As to other particulars, wo must refer our correspondent to
the proper head in Tne Bainire's Maxuarn which he may find
in the Lack numbers of this Journal.—Euvs L. J.]

Do the Editors of the Lawc Journal.
Loxpox, March 15, 1859,

GeNTLEMEN,—Your opinion on the fullowing in the nest
number of your Journal would much oblige.

A. is Bailiff of a Division Court nnd an execution is placed
in his hands against the goods and chattels of B., and under
it he poes to B.’s premises to make a seizure, but finds no
property, or otherwiso finds property and levies, but after-
wards finds that it is covered by a bill of sale. B., however,
promises to pay the Bailif and the Bailiff calls on B. several
times for the money, but has after all his trouble to return
the execution ** no goods.” B. afterwards calls at the office to
pay the money: can the Clerk charge him with the BailifPs
fees, or if B. pays the money after the writ has been returned
can the Eailiff lawfully charge his fees?

I beg to remain, your obedient servant,

{The execution having heen returned “no gaods,” we do

To the Fditors of the Law Journal.

Berieviiie, March 15, 1859,

GENTLEYEN,—A8 a .»mewhat unusual case occurred in a
Division Court in this county, may I tuke the liberty of sub-
mitting it to you for your opinion,—as such cases may again
come up, and your opinion will be ot advantaze to those of
your numerous readers who consult the Law Journal for
points of practico in Division Court cases.

A sues B and obtains a Judgment. Both live in the same
Division—but in a different one from where the Judge ra-
sides. DB’s agent, who conducted the case in the court and
who resides in Belleville, makes an application for & New
Trial. Secing A in town, he serves him with copies of the
affidavits and of the application for a New Trial, and then
with the proper affidavits of service, hands the oriyinal to the
Judge, tustead of leaving them with the Clerk of the Court where
swurt wwas drought.

Opposing affidarits are filed by A. The Clerk of the Court
where the suit was brought, never saw the application for a
now trial, nor knew /officially) of it ; so proceedings were not
stayed ut the proper time ; he issued an execution against the
goods of B. B, thinking & new trial had been refused, imme-
diately paid the money to the Buailiff, and it was paid over
w the Plaintiff.  After A obtains his money, the Judge orders
a new trial—aund at the second ¢rial the judgment is for the
Defendant, B.

Will the judgment be for the amount that B has paid over ?
How can be recover the money which he paid under the com-
gulsion of legal process? Could A be compelied to obey o

udge’s order to pay the money over, or could B recover the
money from A by another suit for money had and received ?
Has B any remedy—and if so, will you be kind enough to
inform me what it is?

It is clear that B’s application for & new trial was informal,
being contrary to the 52nd Rule of the * Rules and Orders for
Division Court Practice,” but this irregulai ity was waived by
A’s filing other affidavits and oppusing the application.

Yours, &ec.,
QuERisT.

{This is really & very complicated case, and is a very pal-
pable proof of the necessity of suitors and Judges, and officers
adhering to the practice, which was especially devised to
avoid diffizulties of the kind, but the frreqularity in the appli-
cation for & new trial was cured by the plaintiff A *filing op-
posing affidavits.” It does not appear whether the Judge
made any order to stay the proceedings upon the applicativn
being lefe with him, if he did, we presume it was not commu-
nicated to the Clerk of the Court.

We take it for granted, that the order for new trial ex-
preasly set aside the judgment previously rendered, and also,
that A appeared st the second trial when judgment was ren-
dered for B.

There was then no judgment left in favor of A, and in con-
science, he has no right to retain the money that was paid
over to him. By appearing at the second trial, it may well
be contended he has abanduned his right to retain the money
paid, that he is estopped as it were by his own act from de-
nying the plaintiff’s right to rccover it back.

In the Superior Court, an application might be made for a
Rule to refund the mouey improperly obtained, and the prin-
ciples of practice in the Superior Courts are applicabie to the
Division Cou:ts. The machinery of the Division Courts is
not suited to the practice by rule and order, and the ordinary
mode of obtaining redress is by action. We are of opinion,
therefore, that B, after demand, may maintain an action fur

nat gee how the Clerk could charge the Bailiff’s fees. The ithe money apainst A. At the trial it will be for the Judge to
Bailiff has no right to receive the moncey after the writ had |say under all the circumstances, avd taking the laches of B

been returned.—Evs. L. J.]

linto account, whether B is cuitled, in equity and good con-
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science, to n judgment fur any thing beyond the bare amount
of the money he, B, nctually received, .

Qur correspondent Goes not sy what subsequent action has
been had in the case—if any there had been it should have
Leen stated.—Ebs. L. J.]

THE MAGISTRATES? MANUAL.

BY A BARRISTER-AT-LAW— CorrRriGnt RESZRTED,.
Cincluded from paye 62, VoL, V.

SurPLEMENT—SUMMARY TRIALs.

Transmission of papers.—Itis the duty of the Recorder
to trausmit the conviction, or a duplicate of a certificate of
dismissal, as the case may be, with the written charge, the
deposition of witnesses for the prosecution and defence,
and the statement of the accused, to the next Court of |
Quarter Sessions for the County or Union of Counties, |
there to be kept by the proper officer among the records of
the Court.™

Evidence of conviction, dc.—A copy of the conviction
or certificate of dismissal, as the case may be, certilied by
the proper officer of the Court of Quarter Sessiouns, or proved
to be a true copy, is sufficient evidence to prove a convic-
tion ot diswissal for the offence mentivued theretn in auy
legal proceeding whatever.t

Effect of conviction.—A conviction under the summary
powers conferred upon a Recorder or Police Magistrate, is
to have the same ecffeet as a conviction upon indictment for
the same offence would have had, except that no such con-
viction i< to be attended with forfeiture.d

Wuiver of formal objections —No conviction, sentence,
or proceeding had ir pursuance of such summary powers,
is to be quashed for want of form. So no warrant of com-
mitment upon a conviction is to be held void by reason of
any defect therein, if it is therein alleged that the offender
has been convicted, and there is a good and «alid convic-

|

U, C. REPORTS.

QUEEN'S BENCH.

HILARY TERY, 185,

Is ng Tuz Caxava Trapg Ppotrecrion SocleTy.

Trade Protection Swieties—Pullic Records—=Duty of Clerk of the Crown—Searches.

The Records uf this Caurt are public, and such as anv one has a right to search.

The Clerk mvy, upon payment of the wsual fees, {F he pleases, pormit a generat
search of the bouks tor a particular month, without mustug suy judividust or
individu=la

Seinlle, the rezular husiness of the office must have precedence over that which
appears to b fur the purpose of prisate ufurmation, uot contected with the
rezular business,

Hurrisun made an application for the direction of the Court to
tue Clerk of the Crown and Pleas of this Court, to allow a person
to inspect the docket books and other books of the Court coutain-
ing entrics of judgments for the month of December last, or to
furnish the information for the said mouth upon payment of the
urual fees.

1t was allezed upon afiidavit that the Clerk had declined to allow
the searches to be made, or to furnish such generat information.

The Court directed Mr. Harrison to give the Clerk of the Crown
notice for some particular day of his application, irorder that the
Clerk of the Crown might b2 heard by Counsel, if he desired to
do so.

Such notice was given, and the Clerk of the Crown informed the
Court that he made no objection to allow the searches to be made,
it the Court should consider tnat any person has n right to make
a demand for such general information.

Eccles, Q.C., and with him J{ «rrison, supported the application.

Bunss, J., delivered the judgment of the Court.

The avowed object of secking this inforination is that, if it be
obtained, the parties intend to publish it, as they say, for the
mutnal protection of the memyers of the Society. At present we
have nothing to do with any question how fur partics may or may
not be liable to any indinidual for mahing known to the world the
extent of liability which the records in the office may shew. No
doubt the judgment books in the Crown office ure to be allowed to
be inspected by any onc who pays the proper fees for the purpose;
and the only question is, whether a wholesale or general search
such ns contemplated be allowable,

We do not sece upon what principle we can deny a person the

tion to sustain the same.§

Effect of certificate of dismissal or conviction.— Every |
person who obtainsa certificate of dismissal, or is convicted .
in pursuance of such sammary powers, is to be released
from all further or other criminal proceedings for the same |
cause.|| :

right to make five hundred searches continually, any more than he
could be denicd five, or even one, if he asked to do so and offered
the fees. It is not for the Clerk of the Crown to enquire the pur-
ose for which the information is required. These books are
public property, and required for the express purpose of affording
public and general information.
In stating this, it must be understood that the Clerk of the

Restitution of property stolen.—The Recorder or Police Cronn bus 150 1 rights bo onder 1o, sareg an the abiie hasinoss
- . o3 T " ]
Maglstl:atc by whow any person 1S S0 convicted, way order, of the offices, to have tixc use of the books, and other persouns have
restitution of the property stolen, taken, or obtained by,

€ < t \ ; & ight to make searches in those bonks, and the regutur business
falsc pretences, in those cases in which the Court before | of the office must have precedenco over that which appears to bo

whom the person convicted would have be been tried, but | for the purpose of private information, not connected with the

be by law authorized to regularbasiness. No person would be justifiedin clayming a right
g:g e:-h:::tiiz:? ;::aqu powers may y ' to be continually making searches, so that the regular business of

. the office would be interrupted or suspended.
Recorder's Court open to public.—Every Recorder's|  yg to the time whea such general intormation may or can be
Court for the purpose of such summary trials, is to be ae | afforded without such interruption, the Clerk of the Crown must
open public Court, and a written or printed notice of the , judge. The internal ecoomy of his office, so that the public
day of holding such Court is to be posted or affixed by the | business is cfficiently carried on, is a matter for his consideration;;
Clerk of such "Court upon the outside of some conspicuous and of course the Court will give no direction in the matter, or

oo . . interfere with him, unless an applieation be made by some of the
part of the building or place where the same is held.** litigating parties or persons interested in some matter of which

Disposition of fincs.—Lvery finc imposed by a Recorder | any one has a right to complain, and of which the Court will take
. 7 A s - Sy1any g & 13
in pursuance of his summary powers, is to be by him paid | cognizance.

g - Suhject to this duty, which we conceivo is the first daty tho
over to the County Treasurer for Gounty purposes. Clerk of the Crown owes the public in the performance of the

business of his office, we do not sec that he can properly refuse the
duty of giving or allowing such information as the public records
afford, upoa beiog paid the proper fecs,

\

* 20 Vic. cap. 27,s¢¢. 7. §[b. § Ib.scc.11. ¢ [b. scc. 13.
1) Zb.sec. 13, G Jb.scc. 8. ¥* lb.sce. 9. §122Vie. cap. 7, see. 8.
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This should be governed by aunother principle also, which is!
thig, il a person asks tor a geueral search of the buoks for a par- |
ticular month, without naming any inlividual or individuals, we ,
apprehend the Clerk of the Crown may properly refuse to have,
his time and that of his Clerks to be taken up with giving that |
infcrmation, Ue may give the information if he pleases, but 1
think we should not hold him bound to do so. If the search be
desired in respect of A. B, or C. D, or L. F., or five hundred per- |
sons, I apprehend the Clerk of the Crown could not legally refuse
to permit the searches to be made.

I think we are not called upon to make any order in the matter
a8 it stands now.

Siovatt v. GIBSON ET AL.
Reported by C. RoBINSOX, EsQ., Barrister-al-Law.
Division Court—Prohibition—13 13 Vic., chap. 53, ssc. 23.

Ronixsos, C. J.—The affi lavits shew that the school trustees
in march last called upon the mumeip ity to issuc debentures for
£1,009, currency, redeemable in twenty years, at six per cent.,
in order to borrow moncy for mecting an estimate submitted to tho
wunicipatity of moneys required for school purposes, and to pro-
vide a sinking fund.

. Afterwards the trustees changed their minds, and requested the
municipaiity not to act upon their requisition.

Farther circamstancss then took place, and it appears to ug, as
the result of what has occurred, that besides the fact that a maa-
damas caunot bu said to be a necessary remedy in any such a case,
because the statute gives to the trustees themselves power to raise
the money, there bas not been an explicit eall upon the municipality
to raise a certain sum as remaining yet to be supplied after the pay-
ments which the trustees have made to teachers, and limiting the
requisition to such amount as the trustees have resolved to insist
upon, after changing their first resolution upon the subject.

It is no ground fur a weit of prohibition to s division couct that the judge declded
against Jaw and govd conseivnce. i ho had jurisdiction in the case.

The an:‘aam on which such writ fsmoved for should nnt be uotitled ia any
onur

Semlie, that a recovery should not bo allowed in such court against an fudorserof |

a promissory note without proving either presentinent or notico.

Simpson moved for a writ of prohibition to the judge of the
County Court of the County of Lambton, and of the first Division
Court of the said county, to restrain his proceeding in this case-

The case was tried on the 10th of .\ugust, 1858, and a verdict

They should have specified a certain sum as being now required,
and on refusal to provide that suin they would be in a condition to
apply, subject to the question whether they cannot raise the money
by cxercising the powers which the statute gives to themsclves as
, trustees; andif so, whether the mandamus should mevertheless go.

Ix Re McPuersox axp Bermax,
Assessors—Appointment of—Quo Warranto.

was rendered for the plaintiffs on 2 demand against John Gibson,
one of the defendants, as indorser of a promussory nete fur $10,
payable in six months.

The cowplaint was that the plaintiff was suffered to recover

when no evidence was given of presentment of the note or notice |

of non-payment.  The defendant in court raised the objection.
Judgment was entered on the 10th of August.
Romixsax, C.J., delivered the judgment of the court.

The couneil by reelutinn appuinted one B. assessor. who was sworn into ¢flico
and wido un asseszsment. This appolutment was niwde by & vots of threw

asainst two. The electlon of one of the three was afterwards sot aside, and by

8 suhbsequent vote thereeol wasrescinded. and a hydaw passed appoiuting
annther assessor,  Both made assessinoots and much confusion arose.

Ui der theso clicumstanees, the court granted a quo warranto to determino tho
Aalldity of the last appointmect.

Read obtained a rule on defendant to shew cause why an infor-
mztion in the naturc of guo warnanfo should not be exhibited

The affidavit on which this motion was made should not have
been entitled in any cause.

But, independently of this irregularity, we cannot properly grant
the prohibition. There is no excess of juvisdiction, It is not de-
pied that the defendant indorsed the note, but on the return of
the summons he attended, and objected that it was necessary to
prove presentment and notice.  The judge was then called on to
consider whether the plaintiff could recover without giving such
evldence, and he determined that he could, probably considering
that under the 23rd clause of 13 & 13 Vic., ch. 53, he could de-
termine that the defendant as indorser was in conscience liable
upon the note, whether it had been presented and notice given or
unot. Undoubtedly in this court we counld not so have determined ;
hut admitting that in determining as he did the judge determined
wrong, both as regarded the law and the good conscience of the
case, yet that is not n ground for prohibition wheu he had jurisdie-
tion, ns he certainly had here.

Though we think he should have insisted at least on evidence of
presentment, yet we cannot interfere by prohibition counsistently
with the legal principles which govern this remedy, because the
Judge had jurisdiction to dispose of the case according tohisideas
of Inw and good conscicnse.

We refer to Toft v. Rayner, 5 C. B. 162; Ellis v. Watt, 8 C. B.
615 ; and Zohral v. Smith, 5 D. & L. 639.

We have been asked alse tu grant a cerfiorar: to remove the
case; but under the 23rd clause of the Division Court *Act that
lics only before judgment, and with a view to trial in the superior
court.

Rule rcfused.
Ix ne Tar Scuoor TrusTters or Cornixgwoop axp Tag Myst-
crarity of CoLniNgwoon.

Mandamus to lecy rate for schonls—Demand and refusal.

toa pality to lery a zata for sehion]l purpacce tefuced, bocause
tho demand and refusal of a certain sum was not sufliawntly shewn,

Qivrre, howaver, whether & mandamus would Mo in such a cace, the trustee
having power themsclves to ralse the mouey.
B3nomer appled for a mandamus to compel the municipality to

lesy & rate for school purposcs for 1858.

The facts are stated in the judgment of the court, delivered by

against him, to shew by what authority he claimed to be an as-
| sessor of the incorporated viliage of Napance, in the county of
| Lenoox and Addington, on the ground that he was not duly elected
} or appointed to the office of a¢  ~sor; and that at the time of his
| pretended appointment the 0. was full, and no vacancy in the
| office of assessor for the said village had occurred by death or re-
i moval of residence of John Benson, the assessor therefore ap-
| pointed; and that the appointment of the said Beeman was made
at an irregular and unauthorised place of meeting of the council,
and at & meeting not duly held or authorised.

The applicaut swore that he was o resident frecholder of the
village of Napance, and recve of the same.

Oa the 16th of Jaauary, 1858, Donald McPherson and four other
members of the council elected for 1858 for the village of Xapance,
met and were organised and swern into office.  They then by re-
solution appointed Benson assessor for tbe municipality, and he
was sworn into oflice, and gave security, and liad made an assess-
ment for the year. No By-law was passed appointing Benson.—
This appointment of the assessor, and the appointment of the
other othcers for the year, was made by the votes of Bartell,
Martin, and therceve; the other two members, Detlor and Miller,
voting against all the appointments.

Bartell’s clection had been contested by Mr. Forward, who was
afterwards adjudged to bo entitled to be returned in place of
Bartell, and took his seat on the 15th of March.

The mceting on that occasion was held at the nsual place,
being the council room in the market building; but a great crowd
attending, as was alleged, it was moved by Detlor, seconded by
Miller, that they should adjourn to the town hall, The recve de-
clined to put the quvastion. Mr. Detlor then moved, seconded by
Miller, that the by-law or resolutions appointing officers be re-
scinded, and a new by-law made nppointing other officers for the
current year. The reeve declined also to put that resolution, de-
ciding that it was out of order, there being no vacaucy in the
offices by death, resignation, or removal.

Detlor, Miller, and Forward, then left the council, and went to
the town hail.  The reeve and Martin remained a short time, and
then adjourned for want of 2 quorum.

Detlor, Miller, and Forward, then, in the town hall, procecded
tobusiness, in the absence of the reeve and Martin.  They there
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passed a resolution rescinding all the revolutions thit had beeu
passed appuinting uflicers, including the appuintment of Benson to
be nssessor; and saspending rules of proceeding, they passed a
by-law appointing defendant Beeman assessor, who was sworn
into office, aud had made an assessment for the year. So there
wero two assessments made by tliese two persons, thus appointed,
differing from each other, and much confusion and perplexity in
consequence. ‘T'his was the substance of the case on the part of
McPherson, the relator.

The councillors who appointed Benson justified their conduct by
stating that Bartell’s seat being contested, they desired that all
appointments to office should be suspended till it chould be deter-
mined whether he should retain hig seat or Forward be returned
instead ; but that they were cver-ruled in this, and that after-
wards, when Forward was geated, they rescinded all the appoint-
ments and made others.

Adam Wilson, Q. C. shewed cause,
on Quo Warr, 177; Rex v. Clerk, 1 East 38; Rex v. Morris,
East 213,

Tho statutes referred to are noticed in the julgments.

Ropixsoy, C. J.—~There are several questions arising on these
proceedings which require to be settled : first, as to whether Ben-
son cver was legally appointed, being appointed by resolution
only, and not by by-law, nor, as appears, under the corporate
seal,

Then, if he was legally an officer, it is 8 question whether he
could be retioved by tae council 1o March last at their pleasure,
or rany reason that is shewn.

And whether Beeman has been regularly appointed, supposing
that it was in the puwer of the cuanal to remove Benson and ap-
point another assessor in Mareh, is another question.

We should therefore grant the information, untess there is legal
difficulty in the way, and we do not thiok there is any such ditki-
culty. The office is of a public nature. It highly concerns the
inhabitants of the municipahity that the dutics should be discharged
by a person having legal authority to discharge them ; aud when
we find that there aro two persons in the office, which can be
filled by one only, and that the council are divided in opinion upon
the question which of the two could legally act in making the as-
scscment, it is fit that the legal right should be solemnly adjadged.

I think an information in the nature of quo warranfo may go,
in the case of such an officer, under the statute 9 Anne, ch. 29,
and that it might go at common law.

Burxs, J.—The question involved in this application is an im-
portaut onc to have settled, for it appears by the facts disclosed
in the afiidavits that the safety and integrity of all the municipal
institutions of the country are at stake if similar proccedings can
be allowed, and if the defendant’s appointment should be held to
be legal, aud I think would call for the interfereace of the legisla-
ture.

A seat of one of the members of the council was questioned,
and proceedings were taken, the result of which was that he was
unscated, and his opponent put in his place. While he held the
seat, and was acting de facto, the assessor and other officers of the
corporntion were appointed to office, but when the opponent was
seated hat vote changed the majority which had appointed the
village officers, and then they undo v.hat had been done before.—
The ground for it is stated by themselves thug: ¢ That whereas
the right of Mr. Bartells to a seat as a member of this council has
been a matter of dispute since the last elections, aad the courts
have decided that Mr. Forward was duly elected, and therefore
entitled to the seat, and pending this decision Mr. Bartells was
sitting as & counciilor; and whereas certain resolutions have been
passed naming certain persons as officers of this council, and such
resolutions were adopted by and in consequence of the votes of
Mr. Bartells, and against the remonstrances of two members, who
slleged and urged that thete was no necessity for such haste in
the matter, as the former officers would according to lIaw remain

Read, contra, cited Cole

B2
o

the assessor of the villaze., The reasou fur ths is obvious, be-
cause, under the 2dth cection of 16th Vie., ch. 182, the assessoris
rugaired to complete his assessment between (he 1st of February
and no Jater than the 15th of Apritn each year.,  Waitng untid
would be scen whether the court would declare the seat of some
particular member vacant certainly would be ne compliance with
the act of parliament, that the appointment should be made us
8oon as convenient.

Agnin, it is a question raised whether the conncil, once having
appointed an assessor, can cancel that appointment at their mere
will and pleasure. They invoke to their aid as nuthority for it
the 6th sub-section of section 31 of 12 Vic., ch, 81 ; but that sec-
tion says they may appoint a sufficient number of pound-keepers,
fencc-viewers, overseers of highways. road surveyors, and of such
and so many other officers ns may be necessary for earrying into
cffect the provisions of the act, and in like vwanner displace all or
any of them, and appoint others i their roons.  If this provision
covered the appointment of the assessors and collectors thero
would have been no eceasion for the 28th section at all, but we
see that whole section appiies exclusively to those two offices, and
only gives the council nuthority to make a new appuintment
within the year, when there shall be a vacancy by death or removal
of residence from the municipality ; and the vacancy is to be
filled up at the next meeting of the council—that is, atter the va-
cancy—or as soon as conveniently may be  If it were necessary
to deternune the matter finally now, 1 should say I lad no hesttas
tion in pronouncing that the legislature ndvisedly placed those two
officers named upon a different footing from the other officers
named in the 5th sub-section of section 31, fur it cnn ecasily be
seen to what utter confusion the proceedings of the mumecipahity
may be put by a wanton chaunge of the assessors and col.ecturs n
the widst of their duties,

Besides this, the affidavit- shew other things with respect to the
manner in which the defendant had been appointed, and the other
assessor was attempted to be remaved, which nught properly be
animadverted upon ; but as the rule should be made nbrolute for
an information in the naturc of a guo warranto, f the defendant
thinks proper to defend the action, and thus place the proceediugs
upon record, it may he time then to spenk of them. It the defen-
dant dues not, however, wish to contest the matter fucrther, oz
take the formal opinion of the court upon the subject, he may
enter n disclaimer to the office, upon being served with the writ.

McLEax, J., concurred.

Rule absolute.

COMMOXN PLEAS.

HILARY TERM. 1830,
Reported by B, C, Joxes, EqQ., Darristorat.Law.

GLADSTONE ET AL v. FRENCII BT Af.
Sheryff—Payment of money intn Courl—Per Cenlage.

Semlle. that a Sheriff i not authnrized to pay money made on 8 fi. fi. into
court. Ifeld, that the per centago chargeablo upon moncy paid nto court in
in ordinary actions, could tot be deducted in such a case.

. The plaintiffs issued a fi. fa. to the Sheriffs of the United Coun-
tics of Stormont, Dundas and Glengarry. The Sheriff returned
money made as follows:

Daminges.. covveeeecicinriiienreianeinnnne . £1569 8 10

CoSts taxCdecerreeiinneeinreisnuennnnnreeeees 14 1 10

£1583 10 8
Interest from 9th January, 185S...ccec.. 9218 7
WIS corivarcernnnteecss s inosessne sesnensanne 250

£1678 14 3
Some difficulty arose between him and the plaintiffs’ attorney, the

in office until superseded, and it would be better and more seemly | latter insisting on his right to have the money paid to him at Ins
to defer the appointinents uatil a decision was obtained as to the | office in Toronts, but declining to incur the risk of its being trans-
contested seat: be it therefore resolved that the several resolutions | mitted by post, or to deduct the per centage which a bank would

&e., be rescinded, and such appointments cancelled,”
The 28th section of 12 Vic., ch. 81, requires the counciilors, so
200n as conveniently may bo after their own clections, to appoint

|

charge for a draft. Thereupon the sheriff sent up the money by
express, the charges of which were £1 12s. 6d., and he pard the
balance, after deducting these charges, into court—£1677 1s. 9d.
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The plaintiffs' attorney then applied for the money, and the ! question in controversy was the defendant’s right to hold posses-
Master pnid it to hiw, deducting $67 8c., being 1 per cent. on the  si00 after defrult on his mortgage to Thomas fiobmson, the notice
money paid in, under the authority of the Act 2 Geo. IV. ¢. 1, 8. 26, | of title explicitly stating that the right to c¢ject him was founded
and §1 under the Schedule of Fees in the Rules of Court, and 4d. ; upon that mortgage : and that that the amendiient was only equi-
for filing the writ; and he then applied to have the $67 8c. paid | vuleut to adding a new demur under the old practice.
to him ns improperly charged. I Paterson, contra, argued first, that these puwers of amendnmiont
Dearer, C. J.—That the sheriff had no right, sut sponte, to pay | did not extend to actions of cjectment which were sut generts, and
the money into court, is settled by Shuter v. Leonard, 3 U. C. Old  were specinlly provided for nunder the C. L. P. Act, 1856; and,
Serics, 314. I his Jdoing 8o causes a loss to the plaintiffs, they ' sccond, that this was not an nmendment, but the iustituting a new
are not protected by the nct being done in the proper and neces- | action, and not authorized &t Common Law or under the Statute.
sary discharge of Lis duty. But Uamof opinion that the phintiffs | Deaper, C. J.—The case was argued 2s if the amendment took
are not chargenble with the 1 per cent. on the sum thus paid in. ! place at the trial, i. e., aflter the jury were sworn; and having
I think the 25th and 26th sections of the Act must be read together, | heen made in that manaer, that leave was reserved to th* defend-

and nuthorize this per centage only in cases where a defendanti
pays mouey into court in discharge of & pending action. It way
be found thnt under the operation of subscquent statutes, though
not so expressed directly, the whole of this provision as to payment
of money into court is not suspended. But it is unuecessary to
examine that question now, or to intimate nn opivion one way or
the other. I have no doubt the charge of $t, and that for filing
the writ, is properly made. The per centage retained, claimed as
paysble under the statute, should be returned to the plamntffs.

Ropinsox v. BeLL.

Epectment—Amendment af Nist Prius.
1, that neither under 5. U5 nor s, 241 has a Judge at Nis} Prins power in an
activu of ejectinent o strake all the plaintifts 0o the record and substitute otbers,
Q.uitre,do 85, Ui aud W ol the C L £ Act, 1535, apply to activus ol gjectwrent.

On the Gth of May, 1858, Philip Vasbinder, Executor, and
Amelia Robinson, Execcutrix, of the last w:l and testament of
Thomas Robinson, decersed, issued an cjectment suinmons against
the defendant, claiming to be entitled to the south half of lot No.
11, 2ud concession, north side Talbot road, Township of Middle-
ton, to whick summons the defendant duly appeared on the 18th
June following.

The record was made up and entered for trial, setting out the
writ as above. The title on which the claimant intended to rely,
was under the will of Thomas Robinson; but on examining the
will it was found th's lot was not mentioned in it. Thomas Rob-
inson dicd about three yexars befrre the trial, which took place at
Simeoe, on 21st September, 1838, before the Chief Justice of
Upper Canada.

The plaintiffs’ counsel applied before the trial, but after the
record was entered, on filing the consent of the plaintiffs named
in the writ, and of Charies Robinson, Philip Robinsen, Edward
Robinson, and of John R. Havens, who signed the consent in his
own name, and that of his wife Cornelia ; and on shewing that the
said Charles, Philip, E lward, and Cornelia were the only children
and heirs nt-law of Thomas Robinson, to strike out the names ofd
the plaintiffs, the executor and executrix, and to insert in lieu
thereof the names of the four heirs and of John R. Havens.

It wag sworn that the defendant executed a mortgage in fee of
the premises in question to Thomas Robinsoen, dated 7th Decem-
ber, 1852, on which default in payment had been made.

Under the circumstances, the Chief Justice allowed the amend-
ment expressing doubt.  The trial proceeded, and the mortgaze
was proved ; aund the Chief Justice gave leave to the defendant to
mave thereafter if so advised ; and the plaintiffs — the new plain-
tiffs—-had a verdict.

In Michaclmas term, Jame; Paterson obtained a rule nist to
enter a non-suit or verdict for the defendant on the leave reserved
or for a new trial withour costs, on the ground that the original
plaintiffs bad no title, and that the learned Chief Justice had no
authority to chauge the names of the plaintiffs, changing the style
of the cause, and the naturo of the title of the plaintiffs: that the
notice of title was not amended, and the title as heir-nt-law was
therefore not admissable, beeause not set forth in the notice of
title : and that that the plaintitfs, whose names were substituted
as heirs, were infants, and could not sue except by guardians or
prochicn amy.

In Ihlary term, MeMichael shewed cause. He urged that the
amendment was allowable cither under the G8 section of the C. L,
. Act, 185G, or the 201 scction of the same Act: that the real

ant to move to enter a verdict or non-suit, and the motion has
been made accordingly.

1 find on reference to the note of the learned Chief Justice, that
he was applied t2 to allosy the amendment, and as I understood
luiét’r&ote did make it under the 67th section of tho C. L. P. Act,
1856.

Tne 67th gives power to the Court or a Judge, at any time
before the trinl of thie cause, to ¢ order that rny person or persons
not joined as plaintiff or plaintiffs in such cause shall be so joined,
or that any person or persons oviginally janed as phinuff or
plaintiffs shall be struch out from such cause if it shall appear to
such Court or Judge that injustice will not be done by such
amendmeunt, and that the person or persons to be added as afore-
said consent, either in person or by writing under his, her or their
baods, to be joined, or that the person or persons to be struck out
as aforesaid, were originally introduced without his, her or their
consent, or that such person or persons consent in manner afore-
sanilto be struck out, and such amendwent may be made upon
such terms,” &c ; “and when any suvu amendment shall have
been minde, the liability of any person or persons who sball have
been added as co-plaintiff or co-pluintiff+, shall be subject to any
terms imposed as aforesaid, to the same as if such person or per-
sons had been originally joined in such cause.”

Under this section the Judge would, I apprehend, proceed by
summons atd order at Chambers The nuthority is not apparently
intended to be exercised by the Judge sitting at Nisi Prius.

The next section (68), ** in cage it shall appear at the trisl that
there has been a miyoinder of ary plaiutiffs, or that some person
or persons not jowred as plaintift or plaintiffs ought to bave beea
50 joined, and the defendant shall not at or before the time of plead-
tng have given notice in writing that he objects (o suck non-juinder,
specifying the name or names of such person or persons, such
misjoinder or non-joinder may be amended as a variance at the
trial by any Court of Record holding plea in civil actions, and by
any Judge sitting at Nisi Prius.” In like manner as variance
under the Act of Upper Canada, 7 Wm. IV cap. 3, if it shall
appear ¢ that such misjoinder or nou-joinder was not for the pur-
pose of obtaining an undue advantage, and that injustice wall not
be done,” &c., concluding in almost the same words as sec, 67.

Whether the amendment was made by a Judge in Chambers or
as sitting at Nisi Prius, the case has been argued before us exclu-
sively on the power of the Judge in citber event. No objection
being urged that no Judge's order is shown, or that no motion was
made to rescind a Judge's order, but a motion to cnter a non-suit
or verdict for defendant, which lenve is not in express terms re-
gerved in the notes, but only that defendant's counsel if he
¢t chooses can move therenfter,”

I think the doubt expressed by the learned Chief Justice was
well founded, and that neither section above quoted was intended
to permit the striking out the names of all the plaintiffs named in
& writ of summons, and incerting a new set of p'aintiffs altogether.

To take the first of these sections, this order is not to join any
person or persons as plaintiffs who were not joined ; for thisisa
substitution of one set of plaintiffs for another, not a joining of
one or more additionn] plaintifis to those alrendy named in the
suit; and the conciuding words of tho scction leave no room for
doubt, for they speak of the liability of the person or persons
**who shall have beea added as co-plaintiff or co-plaintiff-.>

This power of amendment, therefore, scems to me clearly to be
confined to adding new plaintiffs to those alrendy named. It ex-
tends no further. The next power io this section is to order
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s that any person or persous origiaally joined as plaiatiff or plain- |I
tiffs shall be struck vut.”  Now, this power is disconnected from ,
the power to add, aml read as so dizconnected it must necessarily |
mean that sume of the parties originally joined as plaintiffs may
be struck out; not all, or that would be an end to the suit.  Ad-
mitting that in the same suit an order might be made (as T incline
to think it might) to add plaintiffs, and also to strike out plaintifls,
I think the puwer ta strike out must be qualified by the power to
add; and if this be, as I am clearly of opinton it iy, a power to
join new plaintiffs us co-plaintiffs with some or all who were origi-
naily named, then the whole of the original plaintiffs cannot be
struck out; and this I take to bo the clear intention expressed.

But it is still clearer under the 6Sth section: for there the
alternatives are, a misjoinder of plaintiffs, or a non-juinder of per-
sons who ought to have been made plaintiffs. Now this case
appears to e not to be within cither. By the term misjoinder
of plaintiffs I understand that there are some who should not have
been plaintifs joined with others who are properly named. The
error is not bringing an action in the name of parties, none of
whom have « right to sue, but only some of whom have no such
right. And when the Statute speaks of persons not jeined who
onght to have been joined, I can only understand the language as
meaning that the action as originally brought contained the names
of some, but not of all, who should have been joined in it. Itis
obrious that ncither of these definitions are applicable to the
present case, and therefure I think the amendment was not autho-
rized by this scction.

The plaintitfs’ counsel, however, submitted that at all events
the amendinent was warranted by the 291st section of the C. L. .
Act, which authorizes the Courts, and every Judge thereof, aud
any Judge sitting at Nisi Prius, ¢ at all times to amend all defects
and errors in any procecdings in civil causes, whether there is any-
thing in writing to amend by or not, and whether the defect or
error be that of the party applying to amend or not.” ¢ And all
such amendments as may be necessary for the purpose of deter-
mining in the existing suit the real question in controversy belween
the parties shall be so made.

1 do not think this section is applicable. In construing the cor-
responding section of the English Act, (See Wilkins v. Reed, 15 C.
B. 205 ; see, also, Ritchie v. Van Gelder, 9 Exch. 562), Mauvr, J.,
says, ¢ it often happens that there beiog a controversy, the parties
are unable to try that controversy properly, because the pleadings
between themn do not correctly shew upon the record what the
controversy i3. [t was (o obviate that i) ience tha: this section
was framed.”” Now apply that to the present case. The 234th
section of the same Act declares that tho question at the trial shall
(rith some exceptions having no bearing on this cuse) bo ¢ whe-
ther the statement in the writ of the title of the claimant is true
or false.” Now, it cannot be said that this record, as originally
framed, did not bring up that question; the coutroversy was,
whether the claimants had title to ¢ject the defendants, and it was
as completely varied as it could be. The amendment raised a dif- )
fercot controversy, no longer touching the ¢ real question in con- |
troversy detween the parties™ to the suit as first brought; but |
raising & question of title between other parties.

In Wickens v. Steel, 2C B. N. S. 488; 3 Jur. N. 8. 671, the
Court held that the corresponding section of the English Act did
not apply to the case of misjoinder of defendants, which was pro-
vided for by the 37th section of that Statute, the 70th of ours. A
similar decision was made in Robson v. Doyle, 3 El. & B\, 836,

sectiuns of the Act do vat apply tu cjectments, recerses some sup-
port from the Inngaage of the 225s8, 204th, and 285th sectiony,
but I dv not rest my judgment on that ground.

For tho other reasons given, [ am of opmion the amendmeut
should not have been allowed, The consequence would have been
that the original plaintifls must have failed, asthey chumed under
8 will which pussed no estate or titie to them. 1 thuk thereforo
the rule for a non-suit should be made absolute.

)

ELECTION CASES.

(Before 11i3 Honor JUDAE FatRFLD, of the County of Prince Ednard.)

Tur. Quees teos e Recatiox or Rosert Jousston tne Evpzr
v. Joux Murxey Esq, axp WiLLiax Cunrny
RETURNING OFFICER,

Municipal Act— Voters® Resignation— Volers.

Ifrld —1. That reading Statute 16 Vie., cap. 182, sec. 17, in connexlon with the
Muunteipal Act. non-resldent frecholders whose names do not appear on the Just
revised Assessmient Loll are not entitled to vote,

2. That where a relator who was himself a candidate, alleges not only that the
person declanc  clected was Hlegally clected, Lut that Ue the relator was duly
:;le«l, tho latter cauuot v deprived of his seat by the resiguation of the

orner.

3. That a returning officer who peccives illegal votes not on the assossment roll
may be made to pay cost|.

1 That u candidte why consented to this nominatiun, and was illazally declared
e cted, and who afterwards sat aud voted 25 i Councillor and was elected leove.
may be made liable to costs.

The relator set forth that at an election for a municipal Coun-
cillor for Green Bush Ward, in the township of Halowell, held on
the 3rd, 4th and 5th days of January, 1859, he and John Muruey,
E»q., were candidates, and Willinm Curry, Returning Officer; and
although he, the relator, had a mnjority of legal votes, and was
entitled to be returned, yet the returning officer wrongfully
returned the said John Murney as Councillor for the said ward,

‘The relator gave a statement of the following fucts, verified by
affidavit, a8 cutitling him to the seat, and stated that be has an
interest in the clection as a voter and candidate :—

1st. That the returniog officer received two votes for the said
John Murney, of persons who were not on the copy of the last
revised assessment roll for the snid ward delivered to bim by the
Clerk of the municipality of the township of Hallowell, and that
theso:al names wade the number of votes, fur the two candidates
equal.

2od. That the relator had a majority of at least three legal
votes over the said Murney, (4 votes received for the said Muvuey
not being legal votes,) viz: the vote of John I. Appelby, whose
uame was not upon the copy of the revised assesswment roll for
the said ward, and was not rated for rveal property either as
freeholders or householders in tho said Greenbush ward ; and
ti » others, viz: Trueman Case, and Heury Sponenburgh, who
were aliens.

3rd. That the election was not continued until 4 o’clock on the
second day, and there was no riot or other emergency to justify
the returning officer in continuing it the third day. That on the
second day at half-past two o'clack the returning officer unfairly
closed the poll for that day, aad adjourncd the election until the
following day, and at the time of the adjournment the relator had
& majority of six legal votes.

4th. That although the clection was adjourned at half past two
o’clock on the sccond day uatil ten o'cluck on the third day, and

and the reason given by Czowbkr, J., is expressly applicable to | Was then opeaned, yet tho returning officer refused to close it at
the migjoinder of plaintiffs, for if the amendment could be made | twelve o'clock on that day after it had been open more than 12
under section 291 of cur Act, it would override the 67th, 68th, i hours, and all the electors had had a fair opportunity of recording
and 70th sections, and the conditions annexed to the smendmeat | their votes, and although requested 8o to do, aud that the smid
by the earlier sections could not be secured. j relator had then a major ty of three votes over the said Murney.

I do not any weight on the supposed analogy of adding e, 6th. That at the hz.rof four o'clock in the afternoon of the
new demiso 1n an action of ¢jectment uuder the old practice. The | third day, the said rclator had n majority of one vote, but the
action was then the mere creation ot the Court moulded to attain | returning officer would not close the poll though requested: but
by a fictitious procecding, the truth as to alleged titics to land ; | after the hour of 4 o’clock he received three votes, one for tho
aud with that view, ameudmeants or chasges iu avermeats of mat- |, relator, and two for thie said Murney,—making the votes for each
ters wholly fictitious, were permitted. The amendment now in | candidate equal, and afterwards gave his casting vote for the said
question i3 in an action no longer fictitious, and depending on tho ; Murney, and returncd him duly elected.
powers conferred by Statute, 6th. That one Nicholas Lighthall tendered his vote on the

The objection raised by Mr. Paterson that the 67th and 68th ! second day, when the returning officer was requested to put the
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onth against hribery to him, which being read, the said Lighthall Yand Mr. Ross, both of whom reside m Picton, aml hase farms

retused to take, nod the returning officer notwithstanding received
his vote on the tlurd day.

The aftidavits in support of the relation were sworn on the 14th
dny ot Jawumy last.  The fiat for the summonses obtuined on the
(fiuurth duy of February, and the summonses issued on the samo

ay. .

revious to the issiung of the summonses, Mr. Murney had

taken his seatin the Municipal Council, and Leen chosen Reeve
at their first meeting,.

At the second meeting of the Council on the 2nd day of Feb.
runry—two days before the 1ssuing of the writ—he resigned lns
f]c"t in the Council, and lus resignation was accepted on the same

ay.

On the 5th day of February he disclaimed in due form.

On the second day of February, the Deputy Reeve issued his
warrant fur & new election for Greenbush ward, directed to the
same returning officer, vequiring him te hold an election to sup-
ply the vacancy in the Council, caused by Mr. Murney’s resigna.
tivn on the 9th day of February instant.

FairrieLy, Co. J.—The questions to be disposed of are:

1st. The validity of the first election, and the relator's right
to be returned.

2ud. The effect of Mr. Murney’s resignation of his seat in the
Municipal Couuncil, and the validity of the seccond election pend-
ing the trial of the first,

3rd. The liability of the parties to costs, und tho effect of Mr.
M ney’s di~claimer in relation thereto.

Upon the first point, from the evidence and inepection of the
copy of nssessment rolt furnished the retarning officer, I think
neither John & S. Appelby, nor William Smith were entitled to
vote in Greenbush waid.  The first lives in Picton, and & part of
his farm extends into Centre ward of the township of Ilallowell,
no part of it extends into Gicenbush ward, and he is not assessed
therein.

As to Smith, his name i3 not on the copy of thc assessment roil
for Greenbush ward, hut is assessed as a houscholder in West
Lake ward, on a quarter acre of land belonging to John Collins,
but appears to have resided in Greenbush ward at the time of the
election, and for nbout a wmonth previous; he did not appear to
vote on any property held by him in the ward, and was not
asgessed there for anything but upon the house he was assessed
for in West Lake ward.  If he basa vote, it isin West Lake ward.
Both these votes were given for Mr. Murney, and in my opinion
were bad votes.

Daniel Spafford voted for the relator; his name is not on the
copy of the assessment voll for Greenbush ward, but lives there
and has been a houschelder in the ward for the past 18 months,
and is assessed as a frecholder in the adjoining ward., There is
no doubt in my mind that hie had o right to vote although his
name does not appear on the copy of the assessment roll.

The Act of 22 Vie. cap. 99, sce. 75, declares, the electors of
every municipality for which there is an assessment rotl, shall be
the male frecholders thereof, nnd such of the househaolders thercof
as have been res’ ot theicin for one month next before the
clection, who ary uatural born or naturnlized subjects of Her
Majesty, of the age of 21 years, and who were severally rated on
the last revised assessraent roll for real property in the munici-

ality.
P The 2nd sub-section of the 97th section, requires the clerk of
the municipality to furnish the returning officers with a correct
copy of 50 much of the assessment roll for the ward or electaral
division as contains the names of the male frecholders or house-
holders rated on the roll, in respect of recal property lying in the
ward or clectoral division.

These two clauses give the qualification of electors, and in my
opinion, fix the locality in which they may vote. If we looked no
further than tins hist, it would secin that cvery frecholder, not
otherwize disqualified, would have o right to vote in the ward in
which Jus frechold lay—whether a resident of the ward or not ;
tmt on referring to the Asssessment Law of 16 Vic., cap. 182, sec.
17, and winch appears in force, the right of non-residents is
entirely taken away. But two votes were received by the return-
$ng oficer for Mr. Muracy, of this class, viz: those of Mr. Low,

!

running into Greenbush ward, and ave entered as frechiolders on
the copy of assessyment roll us ** non-vesidents.”

These facts would show, prima fucia, that of the votes on the
copy of the nssesrment roll, pulled, the relator had a majority
without counting those of Mr. Low and Mr. Ross, over Mr.
Murney of one vote, and in that casc the returning oflicer vught
vot to have voted. Counting Spaflford’s for, and striking oft the
votes of Messrs. Low and Ross, his majority would have increased
to four. A scrutiny of the votes was partinlly gone into at the
trinl, evidence offered to jusiify the strihing off of votes gave for
Mr Murney—five or six others; and of those for the relator
perhaps had it been continued, four or five wounld have been
found bad, but the scrutiny was abandoned on the part of Mr,
Murney and the returning officers; and I have no hesitation in
snying, that the relator has clearly established his right 1o have
been returned in pluce of Mr. Murney.

I will pext allude to Mr. Murncy's resignation of his seat in the
Council, and examine whether bis doiug so ought to effect Mr
Jobnston’s seat.

The 149th scction empowers any of the Council with the
consent of the mujority, to resign. This consent appears by a
certified copy of & resolution passed by the Council, to bave been
obtained on the second day of February instant, two days beforo
the issuing of the summonses,

The 2und sub-section of the 128th section of the Municipal Act
says, in caso the relator clleges that he himself, or some other
person, has been duly clected the writ shall be to try both the
validity of the clection complained of, and the alleged election of
the relator, or other person. The 10th sub-scction provides, that
in case the Judge determines that any other person was duly
elected, he shall forthwith ordera writ to issue causing such
other person to be admitted.

I think it was not intended by the Legislature, that by the
resignation of a person unduly elected, the person duly elected,
and who shonld have been returned, is to be deprived of his seat,
Such o construction would in the preseat case have the effect of
putting the wrongfully returned member in the seat which he
resigned—for he presented himself at the second electicn held
after his resignation, and was again returned. I must therefore
give it as my opinion, that until the first election was disposed of
he had no seat which he could resign. Ile was a mere usurper,
it I may use the expression, and I am a httle surprised that the
Council, under the circumstances, if they knew the intention of
the relator to contest the seat, should have accepted or permitted
the resigoation. It has the appearance, on the face of the pro-
ceedings, of an attempt to dodge the statute, and give the legal
proceeding, about to be instituted to try the election, the go-by.
I take it for granted that they were in ignorance of the fact that
Mr. Johnston intended to vindicate his right to the seat.

[ now come to the question of costs, and the effect of Mr.
Murney’s disclaimer thereto, and will first examine the charges
against the returning officer.  These are:

1st. That he received two illegal votes for Mr. Murney, not on
the copy of the assessment roll.

2||de That the election was not closed on the second day at four
o'clock.

8rd. That there was no riot or cther emergency, to justify him
in closing at balf-past two o'clock of the second day.

4th. That herefused to close at twelve o'clock on the third day.
4 6th. That he took several votes after four o’clock on the third

ay.
The copy of the assessment roll is given to the returning officer
for his guide as to what votes he ought to receive. The names on
the copy are those ho should lovk to; if he goes beyond bis list
he does so at his peril. I do not mean to say that a person’s
name must be on the list to entitle him to vote, or that the return-
ing officer must receive all a3 good votes who are on the copy of
the roll, and that he cannot go beyond the copy,—but tho numes
on the copy are prima facia, the voters for the ward, and the
decisions, as far as [ can gather, will hold the returning officer
liable for the co:ts, if he receives illegal votes not named on tho
copy of the list. 1 also think that Appelby’s vote, at all events,
was received after four o'clock on the third day, and Mr. Spaf-
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ford's and Mr Low's after the election ought to have been closed. ' aforesaid complaut, an interest in the election to the saul uffice
For these reasons [ slhall, in accordance with other decisions feel | of Muncipal Councillor for Sirecnbush ward 1n the townslup of
bound to make h.m pay a part of the costs. i Hallowell, as an elector and eandidate for the sud office.

As to the second complaiut, that he did not coutinue the election | 2ud. That the said Robert Johnistun had o majority of legal
until four o'clook on the second day, and then finally closeit, I, votes given at the said clection, over the said Juhn Murney, and
hardly think there was a suflicient emergency to justty him, but was duly ciected to the said office, and ovught to bave been
will not say, that he was guilty of any unfairness. Thero was | returned.

10 rivt or breach of the peace, but there was a good deal of nvise |  3rd. That the election held in the said ward, on the Oth day of
and unseemly conduct on the part of the relator’s friends, caused | February, was vuid.

by ono Lighthall attempting to make a speech when intoxicated, ,  4th. That the smd John Murney hath usurped and does still
and refusing to take the oath against bribery, on coming forward | usurp the said office, and that he be removed theectrom, amd that
to vote. The returning officer after repeatedly attempting to | the relator is entitled by law to bo received into and to use,
restore order, and telling tho people that he would adjourn the | exercise and enjuy the said office.

clection until the next day. I think he must be left to decide | And I do adjudge and urder hat the said Jubn Murney do not
whether the emergency was such as to warrant bim in doing so. | in any mauner concern hanselt in or about the sand oflice, but
but he should not have contirued to reccive votes after four | that he be absolutely fore-judged and excluded from further using
o'clock on the last day. or cxercising the smne, under pretence of cither of the said

Lastly, as to the disclaimer and whether it ought to exoncrate | electivns : and further, smud Robert Johuston be aduutied to the
Mr. Murney from costs.  The 15th sub-section of the Act sags no | said office in his place, and I do further order, adjudge and
costs shall be awarded against auy persons disclaiming nnless the | determine that the said relator do recover agamnst the smd John
Judge is satisfied that such person cunsented to his numination as | Musney, and the sad Wilham Curry, his custs and charges by
a candidate or accepted the office, in which cases the costs shall | him abuut his said relntion, and prosecution thereof expendedl, to
be in his discretion.  From the evidence I am satisfied that Mr. | be taxed in the said Court.

Murney both consented to be a candidate and did accept the office. i All of which the saud writs of summons and the gaid judgment
Now are there any circumstances in the matter which ought to | and the statements and answers and proofs of the said relator,
excuse him from the costs necessarily incurred by the relator to Jand the sard John Murney and Wilbam Carry, and all other

obtain a seat at the Council Board from which he was improperly
kept by Mr. Murney taking his place there? The election touk
place in the beginuing of Jauuury. At its close, Mr. Johnston
and his friends protested against Mr. Murney's rctuen, and the |
returning officer promised to enter the protest in the poll book,
but did not do so. 1 will not stop to enquire whether the law
required him to do it, but merely state what appeared in evidence
and which Mr. Murney should have taken ns a notice that ulterior
proceedings would be had if he continued to hold the seat. Under
these circumstances he should have satistied himzelf that the law |
wag with him, and if he found that he was wrongfully elected,
and disclaimed at once; had he done so he would not have been
answerable for costs.  Instead of this he uttended at the organi-
zation of the Council, was swora in, or made the declaration of |
office; on the third Monday in January, waselected and accepted |
the office of Reeve, which hie held up to the 2nd day of February, |
when hie resigned.  The Deputy Re ve on the same day issuing ;
his warrant for a new clection in Greenbush Ward.  After all this
was done, on the 5th of February he disclaimed, and on the 9th |
of February went to the second clection in the same ward, as a
candidate for re-clection. Under such circumstances I think I l
would not be excreising a sound discretion if 1 decided he was not
liable to costs.

My judgment therefore, is as follows:

Be it remembered, that on the 14th day of February, inthe
year of our Lord, one thousand cight hundred and fifty-nine, at;
the Couit Huuse in the town of Picton, before me David Sockwood f
Fairfield, Judge of the County Court in the County of Prince
Edward, came as well the above named relator, by Richard John
Fitzgerald, his attorney. as the above named John Murney and

; things had before me touclung the same, I do hereby certly and
deliveranto the said Court, nccording to the form ot the statute in
such case made and provided.
D. S. Farrienn,
Judge County Court, County of Punce Ldward.

Tur QUres troN tur Renation or Rowrrr McLaveunis v,
Jous G. Hicns, Jastes Cavay, WiLniav Kerr. anp Bowanp
W. Wrigur, Mesiciran Cotscirtonrs, For Tie Towasme op
Marvspinreit.

Munseypal  law—DBy-law abolishing Wards—Illegality Contested
Election,

A Judge of a County Court cannot, in determining the validity of a contested
election, deade facidentally the valudity or fmvalldity of & T wnstnp Byv-law
aboli-hing Wards  The By law. if sliegal, mn t mie quashed by the Judges of
the Superier Courts of Comnan Law,

An elector who tahes part in an election will not be altowed nfterwards, if dican-
tisficd with the result, to <ay that the election was wholly void.

The Relator stated that the Defendants usurped the seats of the
Municipal Councitlors for the Township of Marysturgh, under
pretence of having been elected thereto, at an clection held at
Milford on the Third and Fourth days of January Iast, and which
election e contended was illegal and void, for the following rea-
sonsg :—

The Township of Marysburgh was many years ago divided iuto
Wards, known as Rock, Island, Mountain, Milfurd, and Long
Point Ward, and continued so divided untl the year 1837, —cach
Ward electing one Municipal Councillor for the Municipal Council
of the Town:hin.

On the 21st of November, 1857, a By-Law was passed, by a

William Curry, by Plullip Low, their attoraey ; and service of | majority of the Council, to abolish Ward represeutation, and es-
writs of summons hercto annexed, having been duly proved upon | tablish Township represcntation instead. N i o
affidavit, and upon the said days and upen other days thereafter, The By-law was as f"“"“'b3—13)"1‘:l‘VfP“’5°‘1 Zlst 5;"'-- ’80] .
at the Court Hlouse aforesaid, baving heard and read the state-| ** WHEREAS it is necessary and cxpedicnt to pass a By-Law in
ment nnd proofs of the said relator, touching and concerning the | accordance with the prayer of the petition fur abolishing of Wards
usurpation by him alleged against the said John Murney, of the |, in the Township of Marysburgh. . .

office of Municipnl Councillor for Greenbush ward in the townslnp | Be it therefore enacted by the Municipal Council of the Town-
of Hallowell; and the charges and allegations against the said , $hip of Marysburgh, constituted and assembled by sirtue of and
William Curty, the returni. g officer at the said clection in the said | under the Upper Canada Municipal Corporation Act, and also in
summons and relation filed, and the election of the smd Robert | ¢ompliance with tha 16 Vic., cap. 181, sec. G, that the said By-
Jobnston to the said office of Municipal Councillor for Greenbush Law domg.mfay with Ward represewiztion in sai i Tow‘nshfp, and
ward aforesaid, and the answers and proofs of the said Jobn Mur- | the establishing of Township Municipnl representation in s:'nd
ney, sud the said William Curry, the returning officer asaforcsaid Toweship of Mnrysburgh,‘ come into effect on the first day of No-
and having heard the sawd parties by their counsel, and upon due vember, 1858,‘nny tln‘ng in any By-law herctofore passed to the
consideration of all and singular the premises now, that is to say, | contrary notwithstanding.

this twenty-sixth day of February, in the year aforesaid; I do (Signed,) N. Dovgr,
adjudge and dctcrn}im: (Sigued,) Rosuar B. TurNBrLL, Reevo,
1st. That the said rclator had at the time of his making his Clerk.
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The Rulator contemded that tho By-Law never cawe iute force
or eifect for the followiag reasony

Ist. Becnuse o majorsty of the Frecholders and Iouseholders
in the Township, qualified to vote at the next Township election,
did not rutify it or vote for the abolition of the Wards; only 20
votes having been given for the measure, out of at least 500 yua-
lified voters in the Townsbip.

2nd. That fuir copics of the Ry-law were not put up in four’
conspicuous places in Hock Ward, or Istand Ward, when the
Polls were held, and tn fuct no udtice of the By-Law in the Jast
named Ward was given,

3rd. That ueither the Reeve nor Depaty Reeve did, withia one
month sfter the vore was 1aken wpon by the By-law, examine the
¥oles piven for and ageiust it, and give public notice thut it
wauld take eflect and go into operation, or the contrary, but that
he did in open Council of the Tewnship, on the 3rd duy of July,
1858, give notice that the By-Law would not take effect.

dth. That ou the 18th of December, 1858, he, for the firat time,
gave notice in the Council, it would go inte effect.

Sth. That notwithstanding the By-law was void and inope ative,
au clection was held under it at Millosd on the 3rd and th days
of Junuary last, and the Defendants returned as Councillors for
the Townvhip.

Gth. That the Relator was elected in Rock Waed, on the &rd
day of Januacy, ns Municipal Councillor for that Ward, no He-
turning Officer having been appointed by the Council, the electors
chose one from awong themselves,

The eviience shewed thatin 1857 a Petition, containing 438
namev of the PreehaMders and Woueehaldors of the Towbhship, was
presented 1o the Council, praying £ ribe enactment of the By law,
and there were for that yeur 880 Freeholders and Householders
in the Township on the Assessment Roll.

This gave a large majority in favour of such & By-law, and
would biwve nuthorized the Council to pass it under the 6th Sec.
of the Aet of 16, Vie. ch. 181.

This Act requires that a By-Law of this nature shall have the
following requirenients som

Ist It stall contnin s recital of the Putition on which it wasg
founded, and of the same having been passed in compliguee with
t}xc prayer of suck petition, nud the directions of that Section of
the Act.

Jud. W shall contain a clause lmiting the same to take effect
and came into operation on the 1st day of Decewber next, but one
after it shall have beer passed.

These requirements ave to nppear ou the face of the By-Law.

Then thero other directions that it shall not be pussed unless
& muyjority of the voters shall, at the next annual election for
Counciilors, confirm it by their votes, and that it shall not be ob-
ligatory upon the council to pass the By-Law in compliance with
the Petition, unless the Petition have been signed by a majority
of the voters of the Township.

The next Scction provides for taking the votes on the By-law,
and preseribes the daty of the Reeve in ascertainiag the result
aied givine public notice of the vesult of the votes for no against
the By 1w, nud whether it will or will not g6 iute effect.

{1 further appeared frow the ecidence that votes were taken n
mast of the Wards, with the following resuit:—In Mountaia
Ward there were 297 vaters, auly one nundred voted, two of
thcee recorded their votes nygainst the By-law, no votes are re-
corded for it. Whether the Returning Officer considered it was
necessary to record only the votes of those opposed to the Law, or
not, did not appear.

In Islanl Ward, Mr. Kevr was clected without opposition, and
no votes were recorded either for or ngainst the By-law; theroare
68 votes in the Ward,

In Long Point Ward, 91 votes were polled for Councilmen, 34
far the By-law, 55 against it.

It Milford Ward, Mr. Clapp was returned by acclamation, but !
@ vote was fuken on the By-Law—163 for, and one against it. '

In Rack Ward, 89 vates potled for Councitmen—8 for the By-!
Lavw, 81 agatast it.

The number of votes recorded, therefore, in all the Township

stood, For the By-Law icceenveereres converens 205
AGAINSL Hisnris cvrrrins cevreriaensenes 140

¢

|

making « majority in favour of the By-law of 65 of the votes
polied, and two Wards without expressing any agninion for ar
ngrinst, except as to two votes in one Ward recorded agsinst the
By-Law.

)Thu Gl Clauso appears to reqguire that the By-Law shall be sa-
tified by a majority of the Frecholders and Houscholders entitled
to vote in the Township. The concluding portof the next Section,
howe~or, requires the Reeve to examine the returns of such I{oﬂ
a4 respectd the vates for and agaiast the proposition, and to give
public netice of the result, that the By-law will or will not take
effect, according as ke shull fied there was o mmjority for or
agaiust the propogition.

It was further in cvidence that not until the 18th day of Dec.
Inst, the Reeve gave notice, ag required, that it would go into ef-
fect, nnd the clections in the ensuing month, be held under it—
An attewpt was made to shew that hic gave the notice ata previous
meeting of the Council, that the Law would not go iato eftect, but
that way not establizhed, .

Fawrisen, Co. J.—The question for me to decids is, is this
o By-Law, or is it so imperfect ami defective thay I must treat it
as & nullity, after it hes been accepted by the Township, and an
clection held under it in which a very large majority of tho voters
among whom was the Relator himsell-recorded their vates,

All the requirements of the Statute may not have been com-
plied with, and and there may be some irregularity in passing it,
but I think 1 canpot say, it is a nullity.” Ifitisa By-Law, 1
bave no power to quash i, that power rests with a Superior
Court, and even bad I the power, I think I could not exercise it
at the instance of the Relator, who comes to oust two of the Coun-
cillorg for whom he voted. On the nuthority of thecsse of the
Queen Ex. Rel. Roseboak v, Parker, Com, Pleas Rep. 2nd Vol,,
page 15, where it is decided, That the Conrt will not set agide an
election on the refation of & party who was concurred ta the elees
tion and voted for the persun whose election he afierwards at-
tempts to set aside. - .

There are something under 600 votes in the Township, I find
that of these 535 were polled, and the several defeudante were
eleeted as follows o

Mr. Clapp, v iincn e e 378
# o Hieks, ooienns " 2682
“ Cavan, e 27,
s Kerr ... 272
O WHght, ecrvnrc .. 212 votes,
There were four other Candidates, viz i
AMe. Dodge, who polledaa.e.ecnianenn,, . 119
“ Wycott ... reenss .. 162
“  Rose, ce 69
¢t Clark, e mas seaenns ROV i

and Mr. McLaughtin, the Relator, who polled 7 votes. 1e voted
for Mr. Cavan and Mr. Kerr, as to those Candidates, at least, ho
he cannot okject to their clestion,

Looking also at the 200th and 407th secrions of the Act of 22
Vie., ch. 99, I am inclined to think that any irregularvity in the
paesiag of the By-Law is cured, unless proceedings at Law nre
taken to set it aside. (See notes to these clauses in Harrison's
Hereecipal Hanual.)

Upon the best consideration I have heen able to give the sub-
Jjeet, T shall bold the election valid.

As to Mr. Hicks, who disclaimed n new election must be held
to cupply his place. My Judgment, therefore, is ns follows 1

Be it remembered, that on the fiftecnth duy of February, in the
year of our Lord onc thousand eight hundred and fifty-nine, at
the Court House, in the Town of Picton, before David Lockwaod
Farrfield, Judge of the County Conrt of the County of Prince Ed-
ward, came as well the above-named Relator, by Richard Jahn
Fitzgerald, his Attorney, a3 the above named Jamas Cavan, Wil
liam Kerr, nnd Edward W, Wright, by Philip Low, their Attorney;
sad service of the Writ of Swinmons, hercto annexed, having been
proved wpon affidavit, and upen the said dry, and upon another
dey thereafter, atthe Court House aforesaid, having heard and
rend the statements and proofs of the said Relator touching and
cencerntng the usurpation by bim, alleged against the said John
G. Hicks, James Cavan, William Kerr, snd Edward W, Wright,
of the offices of Municipal Ceuncillors in and for the Townskip of
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Marysbargh, in the said Writ of Summons mennoned, and the , Corporation of the Cay of Kingston, under the Tdud section of
cleccion of the s«id Radiert MoLauglttin to the #aid affice of Muni- | the Upper Canada Municipal Corpurations Act of 1858, A person
cipy Conncillor for Rock Ward, in the said Township of Marys-, may be an Inukeeper within the meantng of that yection, who his

bucgh, nad the answers aud proofs of the said Jumes Cavas,
Wilinm Reer, sud Edward W, Wright.  Aund the said Jelm (.
Hicks having disclaiated the said effice, and all defence of any

right to the same. And having heard the said parties by their

Connsel, and upon due consideration of all nnd singular the pre-

mises, aud the relation and proofs of the said Relator, aud the |

answers and proofs of the snid James Cavan, William Kerr nnd
Edward W. Wright heing seen aud fully und€estood. I do con-
sider and adjudge that tho said ottice of Municipal Couacillor of
and for the Township of Marysburgh, severally efnimed by them,
the said James Cavan, Willinm Kece, and BEdward W, Wright, be
adlowed and adjudged to them, and that they do recover agninst
the said flobert McLaughlin, the R:lator, their costs by them
respectively lntd out aad expended in Jdefead selves in this
behalf, to be taxed in the said Court,

Secoad,—~1 do agjudge and determine that thoe said Robert Me-
Laughtin do not in any manner concern himself in ov about the
catd affice of Mnnicipal Councillor for Rock Ward, in the snid
Township, but that he be absolntely forejudged from using ve ex-
ercising the same uader proteace of the said eiection in the said
Reck Ward.

Third.—1 do adjuldge and order that a Writ of election shafl
issue for a new eclection to elect ane Muuicipal Counaitior for the
said Township, in the place and stead of the said Joha G, Iicky,
who has disclaimed the said office.

."b th

All which the said Writ of Summons, and the snid Judgment

aml the statement and answers, and tho evidence of the said Re-
tator, and che said disclatmer of the said Jolin G, Hicks, and the
said James Cavan, William Kerr and Edward W, Wright, and afl
other things had tefare me touching the same, 1doherehy certify
and seturn into the said Court, aceording to tho form of tho Sta-
tute ta thet case made ead provided.
. L. Parrigup, Judge County Court,
County of Princo Edward.
Datod this 26th day of Feb. 1859.

Dovarp McKay v. George Brows.
pal taweDispuali —{nndeeprr.
A man may bo an jonkeeper though he takeoul a Hesnse in tho namoof another
sed {3 he Grandulontly fs disgusiifed to bo a Muni fpal Councilfor,
{Before His Hogour Judge Mackeuiza }

A writ of summons in the natare of & quo warranto was issucd
ia this cawse au the 15th day of January last, calling upon the
defendant to answer and show by what authority he claimed to
exercise and enjay the office of Councilman for Saint Lawrence
Waid, in the City of Ringston.

The refator i his statement set out thres distinet grounds of
objection against the return and clection of the defendaut gs
Councilman for St. Lawrence Ward. The three grounds sabstan-
tially rmounted to one objection, namely, that the defendant was
an lonkeeper, nad consequently disqualified fo be a member of
the Municipal Corporation of the City of Kingston under the 73rd
section of the Upper Canads Municipal Corporntions Act of 1858,
22 Victoria, chapter 39,

The defendant denied that he was an Ionkeeper as alleged by
the relator.

Iamiiton for relator,

Aguew, for defendant.

17, .

Macresze, Judge Co.—An Tankeeper means & man who keeps

o public-honse for the lodging and entertainmentof travellers and
guests.  The keeping of an Innis not a {raachise, but & lawful
trade when it is not exercised 1o the prejudico of the public good,
and therefore nt common law there was no need of any license or
allowance for such houses. The wodern transmutation of thosae
houses inte groggeries and drinking shops is a vile innovation on
the common law anderstanding of an Ian or Hatel. A person whe
exerciscs the calling of an innkeeper, or who carries on the trade
or business of Tavern-keeper, whether the license to keep the lan
be taken out in his own name or that of a friend for him, is dis-
qualified to be elected & member of the Council of the Municipal

not taken out o license in his own name to keep an tan.  And g
person may tako ont a hicense to keep nn Inn, and stili may not bo
an Inukeeper witlun its meaning. 1t 13 not the taking out of the
license that cauxes the dixqualification, but the exercise and the
cacrying on of the calling or trade of an Innkeeper. A different
interpretation of the law would enable all the Iunkeepers s the
. countsy to evade the disquahfiention imposed by the statnte upon
them by taking oud the kcense in the tame of soma friend or reta-
tive.  The question to bo decided in the present case is not whether
the defendant George Drown took oul a lwcense to keep an lau;
hat whether Me carreed ou and exercised the trade or calling of nn
{ Innkeeper on the $th day of January last, when he was clected
y Counciunan for St. Lawreunce Waed,  The evidence lad befure e
in the present case discloses a very curious history. It appears
that the defendant George Brown was in the beginning of Inst
year, 1858, the owner and occupant of a certain house and prem.
ises on the corner of Princess and Barrie streets, in the City of
Kingston, wherew he carried on the business of an Innkeeper and
Giracer; in a corner room of the building, groceries were sold on
one side and Hquors from & bar on the othec side of the raom. At
this time one Joha Newman, a brother-in-daw of the defendant, o
{ young man, was Hiviug in the house,  In the month of February,
1838, a shact tite befare the day poiated aut by daw for the ysu-
ing of licenses, an understamiing was arrived a1 between the de-
feadant nnd Joka Newman that the licesee for 1835 shonld coms
out in Newman’s name,  Newsnan offered 2 dofiar a dday for the
bar, but defendant refusest that sam, tuaking @ was worth two
dollarsa day.  The Qefemdant boweser stated that they would
afterwards agree as to terms. The license however was not taken
ouat on the Ist March, 1858, as required by law, suil the busine«g
of the Inn went on as usual.  Un the 17th March John Newman
wmarried a young woman who had been boarding for some time be-
fore in defendant’s house.  Newman aund s young wife contspued
to board in the house afterwards, not as master and misiress, but
as lodgers, unti! the latter eud of April, when owing to some dif~
furence hetween Newman's wife and the defendant's wife, Newman
and his wife laft defeadant's house and taok up their resideace on
Sydenham Street, in o house taken by Newman for that purpose.
Newman continued to reside on Sydesham Sircet until July av
August fotlowing, working at his teade of Carpenter during this
time.  In July or August he, with his wife, comumenced ta keep a
Salaon on Kiug Street, in Kingstan, where he, Newuman, bas con-
tinued to reside since, up to the present time, Newman's wifo
never entered the defendant’s house niter stie had left it in April,
and Newmsan himself but seldom.  His wife paid for her board 1o
defendant after her marriage, the same as she did before it.  The
license was not taken out until the 15th May, 1858, several weeks
after Newman took up his residence ou Sydenham Strect. The
license was paid for hy an erder of the defendant upou the City
Chamberlaiu, in fivour of John Newman, it appearing that she
defendant bad funds in the hamis of the Chamderinia, and it is
atleged thut the defendant Brown wi indebted to Newman,  The
receipt for the Jlicense money runs thus: * Received from e, J.
Nowman, Tuirts-cight Qollnrs for T. Licensze for the year 1838,
Settled by George Brown’s net, per order,
Wi, Axaray, per R. A2

After the license had been taken out, and inueced hefore, Now-
max had no more to de with the kecping and conducting of the
Inn in question than any other citizen of Kiongston had, 1'he de-
fendant and his wife cuntinued to keep the Inn during the year
. 1858, The following ndvert'sement appenred in son.e of the King-
ston newspapers in the month of December, 1858 1o

Preuises 1o Rext,—For one or three years, optinnal with the
tenant, those convenient premises on the South-weet carner of
Princess aad Barcie Streets, recently occupiod by Jobn Newman,
ag o Tavern and Grocery Stere.  The owner beiag abaut to eater
inta the Yamber Yusiness, will give advantageous terms to a good
tenant,

*For particulars apply to
<(iroroe Brows.
+Kiagston, Dec. 10th, 1858.°
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premises in question for one year, to one Sumuel Mason, at arent !
of 300 dollars a year, payable quarterly.

Oue Bavid Deury, who was bar-keeper for Brown, is now alleged |
to be bar-keeper tu Mason  Drury produced a book in which it !
is nlieged an account agninst Brown was kept, buton being press-
ed, Drary ndmitted the book had been made up that moruning after
he was served with o subpaena to produce Mason's book.

Those who have known Mason formerly represent him as aman
of good character, and to all appearances a poor man, a sea-faring
man.  Mason states that the defendant and his fumily ve: ide with
him for a certain period until an adjvining house of defendant !
shall be completed.

1 am clearly of opinion that John Newman was never'the Inn- l
keeper of the premisesin question.  On the other hand, according
to the cvidence, the defendant Brown, was to all intents and pur-!
poses the Innkeeper, at ail cvents up to tue time of his alleged
selling out to Snmuel Mason, on the 31st of December last. The
right of the defendant to hold the seat rests entirely on the chavac-
ter and legal effect of the alleged lease of the premises, the sale of
the goolds, and the transfer of the license to Samuel Mason. If
the transaction with Mason was a colorable one, a mery sham,
there is an end of the matter; if it wns n bona fide, real transac-
tion, still a question of liw arises on the evidence whether Brown !

On the 31st dny of December, the def»ndant made a lease of the | vincial «tatute 20th Victoria, chap. 8, sec. 2, every salo of goods

which shall not beaccompaniced by an immediate delivery and fol-
lowed by an sctual and continued change of possossion of tho goods
must be in writing, accompanied by variousfurms. Tho provis-
ions of this Act are only an eulargement of comunon law priue-
ples. In the case of Wordul v, Smuth, 1 Camp. 332, it was decided
that an assignment or sale of personal property is void ns agninst
creditors unless there be & complete chinngo of possession, and that
it was not enough too keep possession jointly with the assignor,
The caso is very like the one now under consideration.  Lord El-
lenborough, C. J., said, ¢therc must be a bon: fide substantial
change of possession. It is » mere mockery to put in another per-
son to take possession jointly with the former owner of the goods.
A councurrent possession with the nssignoris colourable, there must
be an exclusive possession under the nssignment, or it is fraudulent
aad void as against creditors.” In the present cave I think it is
clear law that the goods in question would bo liable under tho
statute and at comwon Iaw to be scized and sold as the goods of the
defendant by his creditors so long as he continues in possession of
the premises nlone or jointly with Mason. So long as this posses-
sion continne the transaction is invested with a badge of fraud

Twyn's cnse is a lending authority, and contains valuable prinei-
ples upon the subject ot sales which are not followed by an imme-
dinte actual and contivued change of possession. The nssignment

or Mason should be treated as the landlord or innkeeper on l there was held void because the assignor continued in the posses-
the dth day of January last, the day of the election. So far as ' sion of the goods assigned ; I would refer to the case of Armstrong
the hond fides of the transaction with Mason is concerned, the evi- | v. Moodie, 6 U. C. B. R. 0. S. 538, and the case of Junter
dence discloses a state of things strongly in appearauce against v. Corbett, Sheriff. 7 U. ¢. B. R. 75, for an cxposition of the
the defendant.  The lapse of time has developed the true chnrac- : law as respects creditors, when an assignor remains in pos-
ter of the defendant’s denlings with Newman,  They have turned  session of the goods sold or assigned, and to the caso of Doe
out to he mere pretences, uu-realities  This itself ix well calcuta- ' Roy v. Hamilton, U, C. B. R. 0. 3. 410 a3 it respeets creditors,
ted to invest with suspeion the subsequent doings of the defendant | when a debtor continues in pussession of lands conveyed by
and Mason in this matter. The initintory step to the transactions  him—when a debtor remuins in possession of lauvds conveyed by
between the defendant and Mason was the advertisement in the  him—a seller in pocscssion of goods sold by him—a lessor in
public priuts, on the 10th day of December last, overthe signature | premises demised by him the law construes such after-possession

of the defendant.  Thig advertisement tells against the defendant |
in several respects.  In the first place, it does not altugether con-
vey a truthful statement of facts. Secondly, it was published
about three weeks before the election. The advertisement runs
thus: ¢ Premises to reut, for one or three years, &c., those conve-
nient premises, &c., recently occupied by John Newman as a
Tavern and Grocery Store.”—There is not a word of truth in this
part of the ndvertisement. Tne premises were never occupicd
by John Newman as a Tavern, and certainly not as a Grocery
Store. Newman and his wife, wha were mnere lodgers in defend-
ant’s house, left it so far back as the mouth of April.  Wag the |
defendaut acting in good firith when he published to the world
over his signature three weeks before the election, that the premises
were vecently occupicd by John Newman? The inference is al-
most irresistible that he was not acting in good faith  The in-
ference i3 almost irresistible that this advertisement was a well
considered commencement of a plausible contrivance to evade
the disqualifying provisions of the new Election Law in reference
to Inukeepers. The reccipt of Newman to Mason, filed by the
defendiut asa part of his case, is equally insincere.  Newman )
therehy professes for £3 to reiinquish all claims of profits arising
from the ~ale of liquors at the bav in giozery store formerly oceu-
pied by him.  Newman had no more claim in this respeet than the
rehinr MeKay had, and the defeudanut knew it well.  Thedefend-
ant, Brown, gave the order on the Chamberlain to pay for the li-
cense issnedin Newman's name he gave n £5 cheque to pay for the
transfer from Newman to Mason.—They both say hovwever that the ;
defendant was owing them muney.  The defendant is is to pay
Co'onel Juckson his £6 105, According to the evidence, strange
as it may appear, neither Newman nor Mason ever expended onc
six pence in reference to those questionable transactions, all was

as o badge of fraud sufficient to render the transaction null and
vuid when creditors come in to dispute their vahdity, It may be
urged iu the present case that the statute and the cases cited refer
only to creditors and subscquent purchasers for a valuable consid-
eration. It is truc enough that the statute only extends its pro-
tection to creditors and such purchasers. But the principles em-
bodied in the statute, and the rules deduced from the adjudged
cases are applicable to cases like the present.  Although the re-
lator does not come to dispute legality of the transactions between
Mason and the defei.tant as a creditor; still he comes to dicpute
them as a third party who has rights by law as binding as the
rights of creditors. In disposing of this cage and in pronouncing
upon the character of the transactions between the defendant and
Mayon, I am bound ¢o examine the rales of law which had been
laid down by the Courts in cases where creditors have come in to
dispute the validity of trangactions similar to the present, and to
apply them so far as they can be applied. Now if the relator had
come in as a creditor of the defendant to impeach the genuineness
of the transactions between him and Mason, thelaw would st once
pronounce against Masen and declare the transactions void hy
reassn of the possession of the premises contmuing in the defendant
and no apparent change of possession of the goods having taken
place.  Hud the defendant evacuated the premises tmmedintely
after the alleged lease of the premises, and the alleged sale of
goods to Mason, the transaction would be very differentin the eye
of the law, from what is by lis remaining in possession. I donot
feel myself at liberty to make a less stringent application of the
rules of law 1n this case of & relator coming in to question the re-
ality of the transaction that I would if & creditor had been the im-
peaching party. The character of the transaction from beginuing
to the end is invested with suspicion and c'othed in doubt and im-

paid by defendaut.  The sile of goods of the value of 800 dollars; | probabihity. The hcense was not transferred until 26th January,
the feasing of premises in which a flourishing business was carried | Taking all in connexion with the fact that the defendant with bhis
on, for 3010 dullars a year to a sea-faring-man of limited means on | family, after the making of the alleged lease, and the effecting of
a long credit without any security whatever, and without one six- ! alleged sale of the goods, has continued in the possession of the
pence being paid on account may be a real transaction, but is so [ premises demised, and in which the Inn is kept and in which tbe
contrary to the exper’ence of mankind and to the principles on | goods are contained up to the present time in the samo manner as
which men in their senses act in such cases as to render faith or | be did before the alleged sale and demise, the law inust prouounce
belicf in their reality almost impossible. According to the Pro- | tho alleged demise of the premises and the alleged sale of the
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guods a3 colourable and not ro.d, and hold the defendant who oc-
cupied the premi-cs of the Inn with his fannly long before the $th
of January—an the fuarth of January and afier it, as the real-

daties are expected, shall be ennbled to make a profit of the trust
by employing himsetf.”  Then the same lemned Chancellor, 1
answering the argriwent that there iv a distinction to he malde

landord and keeper of the Inn.  Being at the eye of the law then | between the case f a person who acts as one ot several tiustees,
an Innkeeper on that day, he was disyualified to be clected Coun- | and that of oue who acts alone, says: * I have never comprehended
cilman for St. Lawrence Ward, aml now must be removed. My | the distinctivn. 1t inay indeed be a case in which there may be
Jjudgment thercefore i3, and I adjudge, determine and order that the | less danger to apprehend ; but that is only & question of degree,
defendant, George Brown, be removed from the office of Council- | and not of prineiple ; for it is clear that where u testator appuints
man for St, Lawrence Ward in the City of Kingston, and that the ; three or four trustees, it is the duty of every oue of them to sco
Municipal Corporation of the City of Kingston shall without de- | that no improper charges are made against the trust fund.  When,
lay cause another clection to be held {or Saint Lawrence Ward, to | thercfore, one of them is put in a situntion to perform dutics fur
elect another Councilman in place of George Brown, remnoved, aud | which he is to be pud, there 13 one less person than the testator
I further adjudge and order that tho defendant pay the relator his | intended, to see tnat no improper charges are mmde against the
proper costs and clinrges. trust fund.” So hcre, when the trustee of a school corporation

Judgment for the relator with costs, wishes to take upon himself the position of a contractor for nny
work or gervice connected with the objects of the trust, he onght
first to get rid of his fiduciary character, and resxign the trust, or
he should altogethier decline having nuy private or personal interest
in the funds of the corporation. When the inhabitants of a school
section appoint several trustces to watch their interests and
' husband and dispose of their funds, they naturally expect that alt
personal considerations and interests are lnid aside by the trustees
for the time being at least, and that a single eye is kept by them
to the common interest of the section; and if one of them takes
for the building of a schiool houso. personal or private interest, independent of the common good, and

The plaintiff had been a trustee of this school corporation; j undertakes duties for which he 13 to be paud, there will be that
whilst in office had contracted with his co-trustees for the building | one person less than the inhabitants intended to see after their
of a school-house for the section, which he erccted, and for which | interests—to see that conteacts are duly performed, supplics
he was partially paid. However, & balance was leit due to him I furnished, and money not unnecesearily squandered. 1t 13 too
upon the contract price, before the annual election, when ho { common in the present day for municipal officers, school trustees,
retired. He brought this action for that balance, but was non- ; and other public functionaries, to misunderstand their position
suited at the trial on the ground that it is contrary to luw and | with regard to their public trusts; and the letter of the Chief

DIVISION COURTS.

Bofore 1is llonor Jupae livanes, Judgo of the County of Elgin,

Lavost v. Tue Scuoor Trustess or SecrioN No. 3, Aroponro'.

School Trustec—Qontract—Vulidily.
A School Trusteo cannot, evon by the con<ent of his co-Trusteos, bo a contractor

public policy for a trustee to make a profit out of bis trust.

The plaintiff subsequently applied to set aside, and for a new
trial, because he had ¢ appeuled” the matter to the Chief Super-
intendent of Education, and produced the following letter from
that functionary as his authority for the application:

“(No. 3432, Z.) ¢ Department of Public Instruction,
¢« Education Office, Toronto, Nov. 29, 1858.

¢ Sir,—T have the honor to state, in reply to your letter of the
23rd instant, that there is no provision in the law against a trus-
tee taking a contract to build a school-house, any more than against
a trustee acting as collector, provided his two colleagues agree to
it. A warrant, signed by a majority of the trustees, and attested
by the corporate seal, is valid authority for collecting of rates for
payment of such contract, as well as for any other funds required
by the school corporation for school purposes.

«I have the honor to be, Sir, your obedient servant,
¢« E. Ryrrsox.”

Huones, J., in answering this application, gave in effect the
following judgment:

I altogether dissent from the view taken by the Chicf Superin-
tendent of Education. It matters not whether the co-trustees
agreed to the contract or not, or whether it was under seal or not.
A trustee may, it is true, act as a collector, by the appointment of
the other trustees; but that is by express enactment provided for,
and is an cxceptional case. The rule, however, that o trustee is
not to be allowed to make a profit of his trust, in other respects,
remains as it stood before the exception was made. It is based on
a ruleof human nature, that ¢ no person having a duty to perform
shall be allowed to place bimself in a situation in which his interest
and his duty may conflict.” Lord Cranworth, in Broughton v.
Broughton, 81 English Rep. 590, says: ¢ The rule is based upon a
rule of human nature, that no person having a duty to perform
shall be allowed to place bimself in a situation 1n which his interest
and his duty may conflict; and such is the case where a trustee,
though he might ewploy others to do certain things, and pay them
out of the trust fund, does them himself, and takes payment from
the trust fund. The good sense of the rulo is obsious, because it
is ono of the important duties of a trustee, placed in a fiduciary
character, to take care that no improper charges are made for the
performance of the business.” And again: ¢lIt is an obvious
corallsry flowing from the rule, that no person from whom fiduciary

Superintendent ot Education will certainly not have a tendency to
discourage the practice, but the opposite.
New trial refused.

GENERAL CORRESPONDENCE.

School Law— Townships— Qualification of Voters.

TO TUE EDITORS OF THE LAW JOURNAL.
Derry West, March 2nd., 1839.

GexTLEMEN.—The frechulders and householders of our
school section are at a loss to know, whether the qualification
required for voters under the 7th section of the 13th and 14th
Vic., ch. 48, or the qualification under the 3rd. section of tho
16th Vie., ch. 185, is at present the law of the land; or
whether the qualification under the 16th Vie., sec. 3, ch. 185,
is applicable to all schools hoth in cities, and towns, and
'townships, or whether there is a qualification fur cities and
towns, and a separate qualification fur townships and school
sections,

At a special school mecting held in our schuol section a few
days ago, the chairman decided that the qualifieation under
the 3rd section of the 1Gth Vic.,, was applicable to school
sections as well as cities and towns—he then rested his deci-
sion on the 26th and 27th sections of the 16th Vie., ch. 185,
{ —where you will see that such of the provisions of the Upper
| Canada School Act of 1850 as are contrary to the provisiuns
 of this act ““ shall be and are hercby repealed,” and alsv * the
. provisions of this act shall apply to echool affairs and to all
* persons referred to in the said provisions.”

Gentlemen, your view on the above will set at rest a good
deal of dissatisfaction which now prevails in our school section.

l I remain, &c., J. T.
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——

[ The 16th. Vie,, ch. 185, sec. 3 doos not, we think, apply to
townships. As to tuwnships the 13th and 14th Vic,, ch. 48,
sec. 7, appeara to bo still in force.—Ebs. L. J.]

To the Elitors of the Law Journal.

CLERK’'S OFFICE, SPENCERVILLE,
28th March, 1859,

Gextresey,—Please answer the following questions through
your valuable Journal.

1. A. enters into contract with the Council of the Munici-
pality of the Township ¢f Edwardsburgh to build a town hall,
for the faithful fulfilment of said contract A. is required to
givo bonds with two surevies. B, aigns said bonds and be-
comes one of A.’s sureties, and is nfterwards elected a Coun-
cillor in the Township of Edwardsburgh. Is B. disqualified
under the statute, although he has no interest in the contract?

2. In atownship divided into ware+, can the same indivi-
dunl be nominated and receive votes for election as a Coun-
cillor in more wards than one; if so, doth his election depend
upon him receiving the highest number of votes in any ono
of the wards, or upon the collective number of votes in all the
wards which be may have contested ?

Tuos. Roserrson, Town Clerk.

—

[1. We think B. disqualified.

2. The right of a councillor to sit in a council of a town-
ship divided iuto wards, must be in respect of the votes of
some one ward and not of several wards, If elected for more

wards than one, he must elect to set for one in particular.—
Eps. L.J.]

To the Edilors of the Law Journal.
Forr Erig, C.W,, 30th March, 1859,

Dear Sirs,—Will you bo pleased to give your opinion,
through the Law Journal, on the following case, tried before
Judge Price.

CUnder the 1lth section of the Assessment Law of 1853,
A.B. was assessed, in 1858, for $2,400 income, as chief engi-
neer on the Buffulo and Lake Huron Railway, e had a per-
manent office in the village, at whick he attended daily, with
saveral assistants employed under him. Was not assessed in
any other municipality, but resided in Buffulo, Stats of New
York. The unly plea set up at the trial, was residence in a
foreign country; and a verdict was rendered for defendant.

Without giving my name, will you notice this case in your
next issue,

Situated as we are, near Buffalo, other cases may arise of a
similar kind, and it would be desirable for the interest of this
mupicipality to know how far persons situated as above
stated are liable to be assessed, in your opinion.

You will find enclosed $5, to pay for my last year’s sub-

seription.
Yours truly,
A SUBSCRIBER.

[We incline to the opinion in the case submitted, that A.B.
was rightfully assessed on his income.
does not, we think, free him from liability to asscssment.—
Eps. L. J.]

{ MONTHLY REPERTORY.

l EX.

COMMON Law,

May 27, Nov. 19.
Vavauan v. Tur Tarr Vans Rawway Cospasy.

Railway Company—.Negligence—14 Geo. Il1. cap. 78, sec. 34 ;
84 9 Vic. cup 20, sec. 36.

Some combustible grass adjoining a railway was sct fire to by a
locomotive engine which was passing, and caused the destruction
of plaintifP’s wood. The Railway Company to whom the engine
belonged had adopted overy practicablo means toavoid the danger;
and moreover, it did not appear from the cvidence whether the
cont fl on that portion of the grass which grew on the railway,
or that portion which grew on tho soil of the plaintiff.

Ifeld, that tho Railway Company were liable for the damage;
nud that they were not protected cither by 14 Geo. 1I1. cap. 78,
sec. 83, or by 8 & 9 Vic. cap. 20, sec. 6.

The declaration in this case contnined two counts, for negligence
and for throwing hot coals on the defendants’ embankment, know-
ing that the grass thereon was combustible. As the jury were
charged strongly in favour of the plaintiff, the Court in delivering
Jjuidgment asks was the evidence such as to warrant the opinion of
| the learned judge, and answers in the affirmative. As here un-
doubtedly there way the use of an instrument likely to produce
damage and producing it, which, according to the general rule,
would make the defendants liable, But two answers were sugges-
ted : first, that if the fire originnted on their own land they wero
protected by 14 Geo. IIT, cap. 78, sec. 34. DBut the Court were
of opinion that that Statute does not apply when the firc origira-
ted in the use of » dangerous instrument, knowingly used by the
owners of the land on which the fire breaks out. The next answer
was that the Railway Clauses Act, 8 Vic., cap. 20, afforded
a defence to this, which was uncgatived on the ground of there
being negligence if the fire originated on the defendants’ lard;
and if on the plaintiff’s land, there was a trespass.

EX. November 23,
Davis v. Tue Loxpox axs Norta-Westerx Ratnway Couraxy.
Damages—Detention of Goods—Illegal Claim— Carriers,

Where goods are detained under an illegal claim to a sum of
money in respect of them, upon payment of which the owner
might recaver posession of his property, the measure of damages
is not nocessarily that sum, but the circumstance that the owner
may, by paying the sum, have obtained the goods, is an element
for the consideration of the jury in assessing the damages.

In this case cause was shown that the defendants were respon-
sible for such loss only as was the necessary consequence of their
neglect in not delivering the goods within a reascnable time; but
the goads would have been delivered within a reasonable time, if
the plaintiff bad chosen to pay the demand: therefore any ulterior
loss was the consequence of the plaintiff’s refusing to pay the
demand, and not the defendants’ negligeace; aund the demand con-
stitutes the measure of damages. To which it was opposed, that
if goods are detained under an illegal demand, it would be absurd
to eay that the owner shall not recover a shilling more than that
sum if he does not choose to yield to the extortion.

The Court in delivering opinian said,—We are, I believe, all of
opinion that though ir cannot be said that the £1 8s. is the mea-
sure of damages, as plaintiff could have got bis goods for £1 3s.,
which he did not choose to pay : the real damage is nothing more
than that. We are certainly not of that opinion.

I think (said Porrock, C.B.) it is so impossible to say that a
person who could avoid an injury of which he complains, is at all
all times entitled to act in an obstinate, wilful, and perverse man-
ner, and say, I care nothing about the loss that is occasioned by
this, I shall have a claim against the other party, I will let it go
on. On the other band, the persons who do the injury are no
doubt responsible for the actual and legitimate consequences of

 of the injury or violation of the right. He also said they are res.
1lis residenco abroad , Ponsible for the dnmage, but not all the damage, when part of it

might have been avoided : and we think that the jury are entitled
to look at the conduct of the parties, and to see where the real
blame lies, and to whom in reality the mischief is to be attributed.



1859.] LAW JOURNAL. 95
s TA—— —?_7_ — g p— vttt ettty ey - R —
c.p. Sissoxns v. HrsgLTINE. Nov, 10, 11, Dec. 8. | At the nuction, the piaintiff bid 60 guineas for the aruicle; the

Vendor and Purchaser—Title to land.

Where the title is dependant upon a question of fact which it is | to the owner, and said that the article wa« bought in.

owner bul 61 guinens: and p'aintiff who knew that the owner had
bid over him, would bid no higher. The auctioneer knocked down
The phiin.

impossible to regard as reasonably certmn, such a title ought not | tiff subscquentiy tendered the amount of his bid to the auctioneer

to bo deemed a guud or sullicient title, as Letween a vendor and &
purchaser.

This was an action brought to 1ecover deposit money and ex.
penses on the ground that a good title could not be given toa
portion of the premises included in tho sale.

Verdict for plaintiff.  Leave rescrved to enter a non-suit or &
verdict for defendant.

It appears that the defendant sought to enforce specific perfor-
fance by a bill in equity, but failed in doing so, on the ground that
plaintiff had received notice from D., a third party, to the effect
that he, the suid third party, had the title to the disputed portion.

In this action it was said by Cocksurs, C.J., that it wasa
doubtful question both of fuct and law, whether the third party
had the title to the dixputed part or not, and n new trial would
have been granted; but that should the next jury find for the de-
fendant, the plaintiff would have to choose between loosing deposit
money and cxpenses, or bringing a law suit, as D. might after the
purchase was complete, file a bill against him, and establish asa
fact thal the title was in him.

Rule discharged.

Nov. 25.

Master and Servant— Agreement— Condition precedent.

Q. Cucksox v. Stoses.

The plaintiff agreed to serve the defendant for ten years asa
brewer, to observe his commands, and keep his secrets ; and the
defendant agreed to pay the plaintiff £20 on the execution of the
agreement, to provide him a house and coals during the tea years,
and to pay him the weekly sum of £2 103. during the same period.

IHeld, to a claim for weekly wages during part of the period,
that a plea that the plaintiff wasnot during such part ready, wil.
ling, or able to, and did not in fact render the agreed service,
meant that he wilfully refused to render it, and that the plea was
therefore good.

Zeld, also, to the same claim, that absence from service by rea-
son of temporary illness was no answer.

In this case the plaintiff, by reason of illness, was unable to
perform Ins duties ; when he became able he again resumed ser-
vice. It was admitted by the defendant’s counsel that the coatract
was not rescinded. Under the contract it was held there could be
no deduction from the weekly sum in respect of plaintiff being dis-
abled for & day or a week; and whilo the contract remained in
force, we (said the Court) see no difference between his being dis-
abled for & day, a weck or amonth. The plaintiff was not perma.
nently incapacitated to fulfil his engagement.

QB WarLow v. Harrisox. Nov, 25.
Auction—Sale without reserve— Duty of Auctioneer—Agent.

Where an article is to be sold by auction without reserve, and
after a bidding is made, and before the hammer falls, the owner
bids a higher sum, whercupon the article is bought in for him;
ihe suctioneer isneither the agent of, nor isit his duty to the bid-
der to complete the contract on his behalf.

Lorp Cawrenery, C. J., in delivering judgment, said, The auc-
tioneer is agent for the vendor only; but after the sale he may,
at the request of the purchaser, or his representative (being

and demanided the article, which was refused to be given up. The
action was ngainst the auctioncer for not completing the contract
for the purchaser as alleged.

EX. C. Dec. 1.

Bill of Exchange—Indo-ses of over due bill— Equities attacking
thereto—Set of.

A bill of exchango is endorsed by n drawer after it is over due.
Tho bill was accepted on the terms that the drawer shonld hold
certain goods with power to sell and apply the proceeds in pay-
ment of the bill, if the snime were not paid at a maturity. The
drawer, on non-payment of the bill when due, sell the gouds, and
realizes part of the amount of the bill.

Ield, affirming the judgment of the Court of Exchequer, that
these facts afford a good answetr pro tanfo to an action by the en-
dorsee against the acceptor; the terms above stated establishing
such equitics as attach to the bill in the hands of the indorsee of &
bill so over due; and preventing his recovering the amount raised
by sale of the goods by the drawer.

It was argued that the equities contended for do not attach ab-
solutely, but on a contingency that they should attach eo instanti
on the indorsement of the bill ; that not doing so it was the samo
as the right of set-off, which does not affect the rights of the hol-
der of an over due bill.

CrorroN, J., snid this case is not at all like those of set-off, as
in Borough v. Moss, 10 B. & C. 638, where the get-off arises out
of collateral matter. Here the equities attach directly to the
bill ; and what the holder takes from the drawer is, in this case,
only a defcasable title to the bill in question,

Ionmes v. KibD AXD ANOTHER.

CHANCERY.

V. C. 8. MAacCRAE V. ELLERTON. July 25,

Horfgagor and Morigagee— Costs.

A. is mortgagee of frecholds and lenseholds. The mortgagor
being dead, A. files his bill against the devisce and executors of
the mortgagor secking for foreclosure or eale. Both the freeholds
and leaseholds are sold with the concurrence as to the freeholds of
the devisee, and as to the lenseholds of the executors, of the
mortgagor; but the money produced 1s insufficient tv pay the debt
due to the mortgagee.

Held, nevertheless, that the devisee and executors of tho mort-
gagor wero entitled to their costs out of the funds.

V.C. 8. Mezk v. CarTER. July 27,

Lessor and lessee—Covenant—Injunction—Fire Insurance— Fraud.

In a case of fraud or misleading, the court will interfere by
injunction to restrain the lessor from proceeding in an ejectment
against the lessee, who has strictly complied with the terms of a
covenant to insure against fire.

May 15, July 28.

Agent—Steward—DBill for an account.

A Dbill for an account against a person who was alleged to
have acted as steward or agent to an aged lady up to the date of

V.C.S. TiNpaL v. PowELL.

vresent) sign & memorsndum for the purchaser: he is then his | her decease, dismissed with costs, there being no circumstances of
agent, but for this purpose only. Further, a bidding at an auc- | suspicion ngaiost the defendant, acd no duty to heep accounts
tion is only an offer, nut & conditional purchase; and until the | having been undertaken, and the education and capacity of the
hammer is knocked down, either party may retract; and as the | defendant, as well as the course of dealing between himself and

article was never knocked down to him, the relation of principal
and agent never existed between the plaintiff and defendant,

his employers, being inconsistent with the notion of his keeping
regular accounts.
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WiLkingoN v. BEWICK.
Trustee—Leabiluy— Earlure of Bank

Trustees included in their account brought inte Chambers cer-
tain sums which they bad reccived, and which stoud 1n therwr
names in a bauk. They were ordered to pay the amount found
due inte Court, and ultimately did so partly out of sub:equent
reeeipty, leaving a portion of the sum found due on the accvunt
still in the bank, on the failure of the bauk.

I 1d, that the trustees were liable fur the loss of the sums
included in the account but not fur swins subseyueatly paid in.

MR,

July 30.

V. W. LaxepaLe v. WHITFIELD. June 30, July 1.

Will—Construction—** Monies.”

Testatrix after giving the residue of her monies, sccurities for
monies, goods and personal estate to M. by her will, by a codicil
gave all the residae of her monics of or to whica she might at the
time of her death be possessed or entitled to N,

Ileld, that monies in the codicil included not cnly monies actu-
ally in hand, but alss monies due to the testatrix on securities or
otherwise, at the time of her death.

B REVIEWS.

Tue Canapiax CoNvEYaNcer: comprising a selection of Con-
veyancing Precedents, carefully revised and adapted to
Canadian practice, forming a correct and reliable Compen-
dium of all the instruments required to be used in the
ordinary transaction of legal affuirs. By J. Rorpaxs, Law
Stationer, Court Street, Toronto,

Mr. Rordans submits his collection of conveyancing prece-
dents, just published, tu the legal practitioner, the justice of
the peace, county conveyancer, and others, as a reliable hand
book of all ordinary legal instruments used in Canada, and
such we believe it will be found to be, and very generally
uscful.

It contains many precedents adapted to this country, which
cannot be found in English and United S:ates works of this
deseription, but which are much in use iv Canada; and we
are aware of the frequently expressed want of such a hook, to
which Mr. Rordans, in his preface, attributes its origin.

‘The compiler’s business of a luw stationer (we believe Mr.
Rordans was the first person in that business in Torontu),
baving the benefit of an Eaglish as well as a Capadian
expersence, gave him many advantages in making this collee-
tion so full and reliable, as fuw gpecial documents leave any
lawyer’s or conveyancer’s office without having first passed
through his hands to he engroased.

There is an introductory chapter of 27 pages “On the laws
affeeting real property in Upper Canada,” which gives much
useful information on the subjeet, which it would require
much time and ost a littde kuowledge of Canadian law to
extract from the text books and statutes.

We can recommenc the hook fur its utility ; and as to the
cost. we need only say tha, althvagh contmining 276 pages
aad being full bound, the price is only $2.

Tue Lovpox Quarteriy. New York: Leonard Scott & Co.

We have received from the Publishers the Ja.uary number
of this well known serial. The first article gives o sketch of
Lord Cornwallis’ life, in which that distingarched Statesman
ig ygiven a much higher place in history, «.an has been con-
ventionally assigned him. The article ¢ + vir. Dyce's Shaks-
pere scems to confirm the usual compiin.e 2, that * the last
cdition is tho best””  The article on the Consular service is
well worthy of perusal.  The remaining articles thich our
space is not sufficient to notice are as fullows: Pius VIIf, and
Gregory XV, Patents ; L dging, Food, and Dress of Suldiers;
Life and Writings of Johnsun; Bread ; Reform.

5 T'ng Nort Britisi, for February, has also heen received.
“Perhaps the articles in this Review which will be must gene-
rally read are Carlyle’s Frederick the Great; the Philusuphy
of Language; Sir Thomas More and the Refurmation ; Intui-
tionalinm, and the limits of religivus thought ; and the articlo
on Refurm. The first article is a terse and pleasing review of
Mr. Carlyle’s new work which as it were makes you lovk into
his hero’s heart, as he raises his hand to strike or arrest a
blow, showing & complete lyric or tragic pvem in the act,
which from the vutside appears sufficiently unpoetic. Philo-
logists will find an instructive essey in the article on the Phil-
osophy of Language, as well as an impartial review of the
theories of sume of our latest writers on Comparative Philo-
logy ; and in conrection with it may be read with interest
Archdeacon Williams essay on the pro-historic races of Great
Britain ; and the shurt review of the Literature of the Aweri-
can Aboriginal Languages.

\

Tue Usitep Stares Insurance Gazerre. New York: G.E.
Currie.
In the February number now before us we find a couple of
of articles on Canadian Insurance Law, and a great deal of
valuable statistical and general information in regard to Life

and Fire Insurance.

We acknowledge the receipt from Mr. Lovell, Montreal, of
the Index to the second volume of the Lower Canada Jurist,
cumpiled by Strachan Bethune, Esq.

We have received alsv No. 12 of the WEekLY Law GazerTs,

| published 1n Cincinatti, U. S.

APPOINTMENTS TO OFFICE, &cC.
CORONERS.
RP;.G‘SNALD HEMWOOD, Esquire, M.D., Assoclate Sorcner for tho Towa of Brant.
ord.

| GILES M. BOGERT, and HEVRY M. EAANS. Fequires, M D, Arsociate Coro-
ners for the United Countics of Sturmont, Dundas, and Glengarry —Gozetted,
I 5th March, 18¢0.)
STEWART JOIINSTON, Esquire, Axsociate Coroner ior the County of Lambton
JOUN BOYD, Eequire, Acsaciate Coroner in augd for the United Counties of York
and Peel.—(Gazetted, March 12th, 18593
GEORGE NIEMEIEZ, Esquire, M.D., Associate Coroner for tho County of Grey.
=—{Gazotted, March 19th, 1659.)

NOTARIES PUBLIC.

WILLIAM FLETCIIER PETERSOX, of the Town of Bath, Esquire, to bea Xo-
tary Public in Upper Canada.

Al.crtx :\‘DBR MCMICKEN, of Cliftun, Esquire, to bo a Notary Public in Upper

snsda

JOIIN DOUGLAS. of Fort Eric, Esqulre, to bo a Notary Public in Upper Canads.

NICOL KINGSMILL, of Toronto, Exquire, Barrister and Attorncey-at-Law, to bo
a Notary Public 1o Upper Canada —{Gazettrd, March 5th. 1859.)

HAKWVEY WARNER, of Wilten, Esquire, to bo a Notary I'ublic in Upper Canada.

1 JOSEPH W CALDWELL BROWN, of Uxbridge, Esquire, tobe a Motary Public
in Upper Canada.

JOHN SYMONDS, of the City of London, Esquire, to be a Notary Public in Up-
per Canads

ADAM PATERSON, of the Villago of Orillia. Esqulre, v bo a Notary Publicin
Upper Canada.~(Gazetted. Marcls 12th, 1559 )

JOHN McBRIDE, of the Cily of Toronto, Esqulre, Barris erat-Law, toboa No-
tary l'ublic In Upper Canada,

PETER MORGAN. of the City of Taronte, Esquire, to be a Notary Public in Up-
per Canada.—{Gazetted, Ma ch 19th, 1859.)

WILLIAYM P. WILLSON, of the Villazeof Romoha Esquire, to bo a Notary Pub-
Itc in Upper Canada —{Gazetted, March 2th, 1859)

TS.

TO CORRESPONDEN

A. VMorst—T. B.—QuUsrRIsT—Under ** Misiaion Courts.”

J T —Tius. RoperTsod—A StascriasR— Lader * General Correspotidence.”

Juocs C—A. 8 Caprvitkab-~Jaxgs Culrxax—Uno Kio1z, aud *CLink"—
Communications 100 1ate fur jnsertion §a April nutnber.




