LABOUR LEGISLATION.

The whole system of the so-called ‘‘labour legislation’’ in-
cluding that monument of legislative imbecility, the alien labour
laws, and of trade-unionism generally, has such inherent defeets
that nothing but the clearest necessity can justify its existence,

And, again, if the system is bad in principle, the methods
adopted to carry it out are worse. If a man is willing to work for
ten hours instead of eight in order to earn money which he
greatly needs to feed and clothe his family, or in any way fo
promote his own interest, it seems to be in accordance with the
universal law of liberty that he should be free to do so. Or if
it suits him to work for one dollar per day instead of one dollar
and a half, why should he not? Or if I, an employer of labour,
find that Smith can earn two dollars a day, while, at the same
work, Brown can only earn one, why should I be obliged to place
both men on the same footing, and either pay Brown for work
that he cannot do, or not pay Smith the wages he can honestly
earn? It is the enjoyment of such simple rules of liberty that

.trade unions deny to their members, and the tyranny of their
rule is one of he weapons employed to coerce those who refuse
to obey their hehests.

Of the results of the working of the system in starvation and
suffering, in riot, lawlessness and brutality, we have had of late
sbundant evidence, and they are practically the only results, for
in scarcely a single case has the workman really gained anything
more than the unalterable law of supply and demand wonld have
given him.

But let it be understood that we by no means intend to imply
that lahour unions are alone to blame for the disputes that have
arisen, and the erime and suffering that have fcllowed. The per-
sonal relations that formerly existed between employer and em-

ployed exist no longer. Corvorations consisting of shareholders
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who know nothing of the business from which their income is
derived, and nothing of those whose labour carries it on, do not
and cannot be expected to feel that personal sympathy which
alone can bridge over the chasm which divides labour from capi.
tal. The golden rnle which bids us to do to others as we would
they shoulg do to us is entirely ignered in the present relation.
ship between employer and emplc yed, and David Harum’s
travesty of it in ‘‘doing to others as they wounld do to us, and
do it first’’ is the maxim generally aceepted and acted upon.
That work can be done under the opposite conditions, and that
master and man can be friends and co-workers, inetead of rivals
—that profit in business can be combined with due regard for
the well-being both material and mental of those who carry it
on—that mutual confidence and good will can take the place of
mistrust and animosity has been proved in a number of well-
known instances in which great commereial success has been
achieved, while the happiness and comfort of all concerned has
been secured.

In this country the extremes of poverty and wealth, so dan-
gerous to the peace of the community, do not yet exist There
is yet time for the voice of reason to be heard, and for this sense
of charity and good will by which we all profess to be goveined
to prevail over selfishness and mistrust. There is yet time for
capitalists to consider their ways and be wise, lest in the struggle
with tiose dependent upon them for their daily bread such a
sense of injustice is aroused as will sweep away all the defences
by which the security of property, and the safety of life and
liberty, are maintained. There is time, too, for labour unions to
consider well their position, and to ask themselves whether the
poliey they are pursuing is one likely to result in either present
advantage or permanent good. They are being hought and sold
by their own trusted agents, and made the *ools of a few design-
ing men as crafty and unserupulous as any trust that ever existed.
They cannot with impunity set at defiance the rules of reason
and justice which hold society together, and any attempt at so
doing, while it may meet with success for a time, can only resultin
ultimate defeat, and injury to & ecause which, within - ~oper
bounds, has much to be urged in its favour.
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When, however, we come to deal with the existing state of
things the prospect seems almost hopelec.. Every day makes
more complete and efficient the organization of the unions. No
consideration of humanity—no respect for the rights of others—
_.no regard for the convenience or even the necessities of the in-
nocent publie, are allowed to stand in the way of their demands.
Flourishing industries are destroyed, business rendered uu ser-
tain, trade in many cases paralyzed, the worst passions excited,
and that reverence for law and order which is the foundation
of all prosperity is uprooted. Anarchy takes advantage of this
gtate of uarest, and lends its aid in promoting a condition of
things which nearly approaches revolution. Then the politician
steps in. The unionists have votes, therefore their demands,
however unreasonable, must be respectfully listenad to, ..nd legis-
lation must be framed to carry out their objects.

On the other side employers combine, and an urmy of ‘‘strike-
breakers’’ is organized, and thus we have the two opposing ferces
face to face with the results already described.

But though the law is powerless to deal with the sources of
the evils arising out of the confliet betweer labour and capital,
as it is powerless to deal with other elements in human nature
which produce the crimes it is its duty to suppress, yet it is its
duty to prevent, and, if need be, to punish any action which
violates the law of the land by breach of the peace, or interfer-
ence with rights of person o property. Law cannot prevent
strikes or lockouts, which are not in themselves lawless acts, but
it can, and should, at all costs, and all hazards, and by any means
that are necessary, prevent strikers or union men from interfer-
ing with any person, however repugnant to their views or inter-
ests the conduet of such person may be, or however much yublie
gyrapathy may be enlisted in their favour.

The public also has rights which must he protected. For
example the employees on a street railway may strike if they
Dlease, but the right of the company to work their line as they
choose and the righty of the public to use the line must be pro-
teeted, even thovg.. the object of the strikers may thus be
frustrated. To view the matter otherwise is to place the strikers
above the law, and to m:%e the demands of a few however equit-
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able those demands may be, paramount not only to law but also
to uvery other interest concerned. Moreover, the law is hound to
protect itself. It cannot be violated on any pretext without injury
to society at large, and to the weakening of its legitimate and neces.
sary authority. It must not allow such scenes of lawlessness ag
have been witnessed in the streets of large cities, not only because
they are a violation of law, but because they.let loose passions
which give rise to further excesses, and bring about disrevard
for all lawful aufhority. For these objects no legislntion is
necessary. The common law is clear enough on these pointy, and
special legislation always seems to indicate a limit to eommon
law where often no such limit exists.

To write as above seems almost childishly trite and ecommon.
place, but such wild ideas prevail upon the subjeet of the rights
and claims, and still more the power, of labour unions that some
kind of protest is needed lest the rights of persons and of the
public should be entirely forgotten. Indeed between the great
corporations on one side and the labour uniuvi on the other,
the public, whether individually or collectively, are being ve.
duced to a condition of impotence pitiable to behold, and intoler
sble to endure.

There is however one point of importance upon which, as
the Couris are unable to agree, legislation may be necessary, or
upon which legislation may properly be invoked.

It is & monstrous doctrine that a body like a trede union, en-
foreiug by its own method the collection of large sums of money,
and exercising absolute control over its members, cau, by unluw-
ful means, werk injury to a person or to a corporation liable by
common law or hy act of incorporation for damages which his
or its acts may cause, and yet be free from all liability. To in-
corporate the uniors would be the simplest way of remedying
the evil. That of course the unions would never agree to, and
it is doubtful whether our House of Commons would pass any
measure which would treat the funds of the union as subject to
penalty. As the question is now sub judice we may leave it till
the points raised have been finally settled.

Though properly considered in connection with trade unions
the alien labour law stands upon a different footing, and must




LABOUR LEGISLATION, 738

be regarded as a political as well as an industriul question.
Unionists indeed uphold it as a mears of preventing employers
from meeting the effects of a strike, and mechsnics and labour-
¢rs generally demand redress against a system which would
exclude them from finding employment upon the other side of
the boundary while freely admitting the same class of labour to
compete with them at home. It is not surprising that a retalia-
tory measure has been demanded on our side, but the onus of
this absurd legislation certainly lies upon our southern neigh-
hours. Political necessity may for the time being require the
enforcement of these laws, but as they are not the fruit of wisely
considered legislation, but a concession to the narrowest and most
gelfish of class interests, they will yield in time to a inore en-
lightened publie opinion. In the meantime some better mode
of giving effect to our law must be found than deportation.
Whether or not Mr. Justice Anglin be right in his view of the
law his judgment leaves no doubt on this point. It should be
easy to make the offence of coming to work in this country pun-
ishable by fine or imprisonment, the penalty falling either on the
sinner who came, or the greater sinner who brought him, as the
gense of justice of our law makers may decide. The present
difficulty is of their contriving, and it is their business to find

a way out of it.
W. E. O’BrEN.

MECHANICS’ LIEN.

THE AUTHORITY OF RUSSELL v. FRENCH.

This deeision (28 O.R. 215) affects the liability of an owner
under the Mechanics’ Lien law. It gives to the lien-holders the
twenty per cent. drawback whether owing or not, and requires the
owner to pay that portion, even if it never becomes due to the
eontractor.

The profession have accepted it as a rough and ready method
of settling expensive disputes, although opposed to other deui-
sions of equal authority. The prineiple involved in it has never
been directly reviewed by the Court of Appeal--leave to appeal
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to that Court was refused by one of its judges, but solely because,
in his judgment, as the practice then stood, the case was unap.
pealable,

It does not rest on a very satisfactory foundation, and it is
therefore proper to examine the authority which exists both for
and against it, and to enquire whether as a matter of pure con.
struction it is unassailable.

It will be admitted that the view expressed by Spragge, C,, in
Crone v. Struthers (1875), 22 Gr. 247, is the proper one with
which to begin an examination of the mechanies’ lien legislation,
He there said (p. 248) ‘‘The lien of the plaintiff is the creature
of the statute, and must be limited by its provisions. .
Without any express qualification, the Courts, I apprehend, w ould
imply one, rather than give a construction that would compei the
owner of & building to pay twice over for the same thing; once
to the contractor, and then to the person who has furnished
materials to the contractor.’’

Ferguson, J., in Re Cornish (1884) 6 O.R. 259, gives the
practical method of working out the owner’s rights when unaf.
fected by this Act. That is (p. 270) by adding the extras to the
contract price, then deducting what has been paid to the con-
tractor, and from what remains deducting such sum as weuld,
when the event occurred upon which the contractor ceased to
carry on the work, have been fairly and justly necessary to ex-
pend in completing the work according to the contruct.

T¢ properly appreciate the changes which have been relied
upon in departing from both the principle of construction adopted
by Spragge, C., and the practical method outlined by Ferguson,
J., it is necessary to consider some of the amendments of the
original statute.

The subject of a building owner’s liability to a sub-con-
tractor has seen three distinet phases:. Under the earliest Me-
chanics’ Lie.. Act, affecting sub-contractors (1874, 38 Viet. ¢. 20)
such lien-holders by virtue of their lien merely obtained a right
to intercept payments to which the contractor became en-
titled and for which he could enforce & lien. If nothing was due
to him they got nothing. This is exemplified by such cases as
Torhan v. Lalonde, 27 Gr. 604, the case of an agreement by 8
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contractor waving his lien which was held to bind his sub-con-
tractors, and Crone v. Siruthers, 22 Gr. 248, where nothing was
yable under the contract to the contractor, and Donovan v.
saumhard (Judge McDougall 10th D.C. York 1882), where a
builder had agreed to work out an old account by erecting a
building, and it was held that neither he nor his sub-contractors
could enforee a lien. See also Hovenden v. Ellison, 24 Gr. 448,

The second phase was a relaxation of that rigid rule in favour
of wage earners by 45 Viet. ¢. 15.

The third was the extension of that principle in 59 Viet c. 35,
as expounded, wrongly I think, in Russell v. French.

By it the twenty per cent. drawback became & fund be-
longing to the lien-holders, and upon which they had a specific
lien up to 30 days after the completion or abandonmnent of the
contract. This fund the owner was bound to have and to pay
irrespective of whether he owed it or not.

The earliest Mechanics’ Lien Aect affecting sub-contractors
provided that the lien should not attach so as to make the owner
liable to the payment of any greater sun than the sum payable
by the owner to the contractor (1874, 38 Vict. c. 20). All the
owner's payments made in good faith were protected.

In 1878 (41 Vict. c. 17, &. 11}, the protected payments were
limited to ninety per cent. of ‘‘the price to he paid for the work,"’
ete, and the lien, which previously existed otnly upon the
owner's estate, was extended so as to operate as a chare to the
extent of ten per cent. of ‘‘the price to be paid as aforesaid.”
There was no express provision barring the owner's elaim to de-
duct damages, etc., fromn ‘‘the price to be paid.” '

In 1882, by 45 Viet. c. 15, s. 4, liens for wages were given
priority to the extent of the ten per cent. of the price to be paid,
over all other liens and over any claims by the owner against the
contractor for or in comsequence of the failure of the latter to
complete his contract, .

In the *wo last mentioned Acts there are to be found sub-
stantially the same provisions as exist to-day, viz., the creation
of a drawback, the absence of protection to payments encroach-
ing on that drawback, and the direction that the owner’s lia-
bility is not to be extended beyond what he owes the contractor
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save as is provided for in the Aect. This latter exception may
refer to the drawback, but certainly points to & liability ereated
by disregard of a lien after proper notice and to a wage earners’
lien. There is one important difference, however, that the pre.
. gent drawback is to be caleulated upon the ‘‘value of the work,
gervice and materials actually done, placed or furnished,’’ instead
of upon ‘‘the price to be paid.”
The question, therefore, is whether the change in the basis of
caicnlation from the price to the value of the work done has
. effected a change which the creation of a drawback, the establish-
ment of a charge upon it, and the absence of protection to pay-

ments which would encroach upon the drawback failed to do.

The drawback, and the charge upon it, were provided for as
far back as 1878 by 41 Viet. ¢. 17, 8. 11,

No consideration of the difficult provisions of the Mechanics’
Iien Act, as to an owner’s liability, can properly take placd
unless one cardinal fact is kept in view, namely, that he is abso.
lutely protected as to eighty per cent. or eighty-five per cent. of
his payments, when made in good faith, and that beyond that,
while not protected, he is not in terms made liable. 1iis posi-
tion must, therefore, be determined by inferences mad- from
other portions of the Act, and it may be gaid that his rights are
at least as strong as those of the sub-contractu.s.

In Goddard v. Coulson, 10 A.R. 1, the attempt was made to
make the owner liable for ten per cent. upon the whole contract
price, which the contractor never earned. The case was therefore
presented to the Court in such a way as to invite defeat.

But if the ten per cent. were to be calculated upon the whole
contract price then the ninety per cent. must likewige be so calcu-
lated, and up to that exient the owner was protected. Hence as
the remaining ten per cent. was never earned the decision ap-
pears to be logical and sound, having regard to the basis upon
which it was presented to the Court. The case also discloses
the fact that the owner suffere¢ more damage than the ten per
gent. (p. 5), and the decision somewhat, though not very diatinetly,
involves the allowance of the owner’s claim for damages. The
subsequent cases depend largely upon the view taken in them
of thig decision. They disclose an essential difference between the
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old Chancery Division and the Q. B, Division. The former con-
siders that the owner is liable for the ten per cent. and the latter
that he i3 not so chargeable,

In Re Cornish, 6 O.R. 259, the owner finished the work
within the contraet price (see per Ferguson, J., p. 270). But the
Court, holding that the ten per cent. was to be calculated upon
the value of the work done (treating thewords ‘‘the price to be
paid’’ as equivalent thereto), charged the owner with the ten
per cent upcn that basis, and in so doing made the owner pay
$100 over and above the contract price—the $235 there al-
lowed being partly offset by the amount in the owner’s hands on
the abandonment.

But in Truaz v. Dizon, 17 O.R. 366, the owner’s claim for
damages was allowed, the Q.B. Divisional Court professing to
follow Goddard v. Coulson, and in Sears v. Woods, 23 O.R. 474,
the same Court again based a similar decision upon the same case,
and declared that even the wage earner’s priority did not involve
payment by the owner of the ten per cent. whether the percentage
had become payable or not.

In Harrington v. Saunders, 7 C.L.T. 88, iz Honour Judge
McDougall, decided that, provided the payments to the contractor
have been only ninety per cent. or under, of the value of the work
actually performed, the sub-contractor’s claim on the ten per
cent., is postponed to the claim of the owner on the contractor
for damages for non-completion.

The Court of Appeal and Judge MeDougall appear to have
struck upon the prime factor, already adverted to, in ~onsidering
an owner’s liahility, viz., that he was protected to the extent of
ninety per cent. of his payments. In Goddard v. Coulson the
effect of the statute giving priority to wages liens was con
sidered as throwing no light upon the subjeet, while the con-
tractor had, upon the basis of value, been fully paid, to the extent,

however (per Patterson, J., p. 8), of only ninety per cent. To
that extent the protection is positive. Beyond that, while he is
not protected, the statute is negative in its quality, and does not
actively make him liable, In this conflietof authority it becomes
necessary to consider how far the changes in the statute give
validity to one, or to the other, view.
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If, owing to a contractor’s default, it costs the owner more
than the balance of the contract price or of the price to be paid,
the ten per cent. would not become payable to the contractor,
and would be absorbed by or set off against the loss. Does the
provision giving priority to wage earners enure to the benefit
of sub-contractors for the supply of material? or does the giv-
ing of a lien upon the ten per cent. of the value of the work done
in favour of such sub-contractors make the owner liable to pay
it, even if it never became payable, or if absorbed by his claim
for damages? Or does the proviso ‘‘save as herein provided’’ do
more than express that in some cases, e.g., payment to a con-
tractor after notice of a lien (s. 10) or payment in defiance of a
wage earner’s priority, the owner may be liable for more than
the sum ‘‘justly due to the contractor.”’

Russell v. French professes to be founded on the fact that
Goddard v. Coulson, Re Cornish, and Re Sears v. Woods, are no
longer applicable owing to changes in the statute. Those changes
are more clearly developed in the argument than in the
decision itself. They are the difference betweenA the basis of cal-
culation of the ten per cent.—the value of the work as against
the price to be paid and the words ‘‘save as herein provided,”’
and the priority of liens for wages.

But in the first of those cases the owner did not need to set off
damages, because he had only paid ninety per cent., and was there-
for protected. In the second of these the Court disclaims any inten-
tion of deciding against the owner’s claim for damages (see p.
265). Yet the lien given upon the ten per cent. was considered,
and the subsequent addition of the words ‘‘save as herein pro-
vided,’’ in the statute neither aided nor weakened its conelusion,
while the ‘‘price to be paid’’ was construed as equivalent to
““the value of the work done.”” In Re Sears v. Woods, the same
provisions were under review.

The result of the foregoing is that Russell v. French is in con-
flict with the cases before the Q.B. Divisional Court, and with
the opinions of Mr. Dalton (in Re Cornish), Mr. Cartwright (in
Re Sears v. Woods), and Judge McDougall (in Harrington v.
Saunders), is not supported upon the facts nor'by the law laid
down in Goddard v. Coulson, and can find little support from
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Re Cornish, where the Court pointedly refrain from deciding the
question at issue,

Upon prineiple it seems likewise unsound. The words ‘‘save
as herein provided’’ may apply to other cases, as is pointed out
in Seavs v. Woods. And of themselves they establish nothing.
The wage earner’s priority is a two-edged argument, for it seems
to shew an intention to provide only for the case of liens for
wages, and certainly does not carry the priority upon the ten
per cent. beyond that elass. The Court of Appeal in Godderd v.
Coulson so viewed this amendment. The argument that the ten
per cent. of the value of the work done must of necessity he earned
does not decide the question. It was not considered decisive in Re
Cornish., But if actually earned, it may rot, and generally iz not
payable by the terms of the contract, and even if so payable it is
not wade exigible by the sub-contractor, but only a charge npon
it is given in Lis favour. The provision for a specific lien
upon the ten per cent. is, therefore, the only change giving colour
to the exclusion of the owner's elaim for damages. But a lien
can only exist upon a fund ‘‘provided such a portion remains
or is in existence’’ (per Hagarty, C.J.0. in Goddard v. Coul- .
son, p. T), or as expressed by Patterson, J. (at p. 8), that pro-
vision cannot *‘do more than to charge, in favour of the mechanie,
ete., ten per cent. of the money which becomes payable by the
owner {o the prinecipal contractor.”’

The giving or a lien upon a fund presupposes a fund which
must arise from something tangible. If it never comes into exist-
ence there is nothing for the lien to operate upon.

Even if in existener what is there in the statute which de-
prives the owner of his right to claim that it is set off or absorbed
by his claim for damages. The rule, unless excluded by the
express words of the statute, given by Ferguson, J., in Re
Cornish (p. 270), is still applicable. The owner’s eqnity is at
least equal to that of a sub-contractor, not in privity with him,
and in Crone v. Struthers (1875, 22 Gr. 247) is preferred to the
latter,

The fair solution seems to be this: The owner’s payments
up to ninety per cent. are absolutely protected. The remaining
ten per cent, if it becomes payable, or if it remains in hand after
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taking the accounts on the footing of the contract upon the
basis set out by Ferguson, J., in Be Cornish, is charged with a
specific lien. It cannot be paid away to the contractor, but
it may be in existence as owing to him. But if no such fund
remains, the specific lien upun that amount is & echarge upon a
non-existent fund, as many a lien upon & fund assigned by a
debtor turns out to be. Giving a lien upon a fund cannot create
that fund; it must be found and established before the lien oper.
ates upon it. Angd when found, it iv in the hands of the owner
subie * to his superior equity.

Fravk E. Honcins,

Benjamin Franklin once said that there never was a wood
war or a bad peace. Certainly such of the nations of men as
stand o1tside the immediate influences of the Russo-Japanese
war cann~* ind anything bad in the Peace of Portsmouth, which
has just been concluded. True the press of the two countries
directly involved are busily demonstrating the injustice, one way,
or the other, of the terms agreed upon; but that is to be ex-
pected; even the gtoieism and reticence of the Japanese char-
acter not being proof against the tendency to become petulant
under the nervous strain of ending a great war. 'That Japan
has won in the Conference as well as on field and flood is clear
to the thoughtful observer., Russia has conceded Japan's
preponderant influence in Korea. Manchuria is to be governed
by China according to the pledges made by Russia in 1902, and
the “‘open door'’ policy for the country is to be maintained.
Russia transfers to Japan Port Arthur, Dalny, and the Blonde
and Elliott islands contiguous to the Liao Tung peninsuls. The
southern branch of the Manchurian railway from Port Arthur
to within ten miles from IIarbin iz to be under the control of
the Japanese; and fishermen of that nation are to have the right
to fish in the waters of the Russian littoral from Vladivostok to
Behring Strait. Japan is to have a moiety of Sakhalin island. In
view of these facts, how can it be said that Russian diplomacy
has undone the effect of the reverses of the war? The railway
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and fishery concessions are clearly in the nature of indemnity;
and in view of the Russian vaporing about national dignity
being involved in the cession of territory, what about Sakhalin?

Undoubtedly this is a day of great doings in the family of
nations. Following upon the ‘' Peace of Portsmouth’’ comes the
news of the negotiation of a mnew treaty between (ireat Britain _
and Japan which is most remarkable in its terms. Outwardly
it would appear to be a compact between the powers signatory
for the very human purpose of dominating the Orient from Per-
sia. to the Pacific; but its real value and purpoae is on a higher
ethical plane than that, for a eareful examination shews that it
is infended a8 a guarantee of world-wide peace. Under the for-
mer treaty between these two nations it was provided that cither
nation must come to the assistance of the gther only in the event
of that other being simultaneously attacked by two powers.
That this stipulation prevented a general conflict hetween the
powers during the war just ended is well-known; but it was
only bhecause Germany feared Britain's sen-strength. If the
united naval strength of Russia and Germany had approximated
that of England and Japan the greatest war in human history
would have resulted. Under the terms of the new treaty each of
the powers signatory is bound to assist the other when attacked
by any third power or powers; in other words, the new treaty
is aimply an offensive and defensive alliance. This, at first blush,
would seem to be promotive of a general war rather than deter-
rent; but it must be remembered that Japan's ambition is to de-
velop her native resources as & commercial nation rather than to
enlarge her houndaries by the subjugation of alien races; that
the sea-strength of the two nations is equal to that of the other
powers combined—leaving out the United States—and so not
lightly to be meddled with; and, further. that Great Britain’s
interest lies in maintaining the status quo in the far East. Hence
this treaty affords an instance of the truth of the old saying,
“Qui desiderat pacem, praeparet bellum.’’
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The constitution of the new Russian National Assembly is
but a sop to the Cerberus of democracy. It is in no wise a re-
vival of the old zemsky sobor, which corresponded to the Witen-
agemote of our Saxon forefathers, but a duma—a purely advisory
body. The zemsky sobor regulated taxation and public expendi-
tures, and even elected Czars; on the other hand the new duma
. has no real power as a law-making or administrative body, and
cannot be called a representative institution seeing that it is
based upon a suffrage limited to less than five per cent. of the
adult male population of the empire. However, absolute free-
dom to express opinions upon matters within the competence of
this body will be allowed to its members; and so it will have its
use in preparing the country at large for a real measure of re-
presentative government which is sure to come in a decade or so,
even to slow-going, ignorant Russia.

As we go to press it is announced that the vacancy on the
Supreme Court Bench caused by the retirement of Mr. Justice
Nesbitt has been filled by the appointment of Mr. Justice Mac-
lennan of the Court of Appeal for Ontario. We congratulate
the learned judge upon his promotion. The good wishes of the
Bar of Ontario will go with him. A most courteous judge, a
man of the highest character and a kind friend, he will be missed
by a large circle in the City of Toronto where he has spent most
of his life. Mr. Justice Maclennan was born in 1833. In Mich-
aelmas Term, 1857, he was called to the Bar, and was appointed
to the Court of Appeal in October, 1888. His career up to that
time is referred to, ante, vol. 24, p. 546.
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REVIEW OF CURRENT ENGLISH CASES.
(Registered in accordance with the Copyright Act.)

‘WiILL—CONSTRUCTION—LIEGACY TO SERVANTS—YEAR’S WAGES.

In re Ravensworth, Ravensworth v. Tindale (1905) 2 Ch. 1. A
testator had bequeathed ‘‘to all my servants who should be in
my employment at my death, and shall have been in my employ-
ment for five years previously thereto of one year’s wages, and
of all death duties thereon in addition to any wages which may
be aceruing or owing to any of them and unpaid by me at my
death,”’ and the question was whether this bequest enured to the
benefit of domestic servants employed at a yearly wage, and also
outdoor employees employed at a weekly wage paid monthly
or fortnightly with corresponding conditions as to notice to
determine the employment, and an application was made by
the executors for the opinion of the Court as to whether the
latter class of servants were entitled to the benefit of the bequest.
Joyce, J., on the authority of Blackwell v. Pennant, 9 Ha. 5561,
held that only those servants who were hired by the year were
entitled, and this decision was affirmed by the Court of Ap-
peal (Lord Alverstone, C.J., and Williams and Stirling, L.JJ )
The chief justice thought that it was desirable that the authori-
ties should be considered by the House of Lords, but that having
been so long acquiesced in they ought not to be overruled by the
Court of Appeal. Williams, J., thought independently of the
cases he would have arrived at the same conclusion, but Stir-
ling, J., doubted whether he would have done so.

CosTs—DISCRETION—DEPRIVING A SUCCESSFUL DEFENDANT OF
cosTS—RIGHT OF APPEAL—RULE 976— (OnT. RULE 1130).

King v. Gillard (1905) 2 Ch. 7 was an appeal on the question
of costs. The action had been dismissed as against the appellant
without costs by Kekewich, J., the reason assigned for depriving
him of costs being that he had, in offering his goods for sale
to the public, untruly represented that they had been
awarded medals at public exhibitions, which appeared to the
learned judge to be ‘‘distinet dishonesty which the Court ought
to reprobate,”” but the Court of Appeal (Williams, Romer, and
Stirling, 1.JJ), considered that the act which Kekewich, J., had
characterised as dishonest might have been a mere inadvertence,—
but even if the statement were untrue it was not a ground for
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depriving the defendant of costs, unless the wrong were in some
way done to the plaintiffs as individuals, and in the course of
the tramsaction of which the plaintiffs complain.

COMPANY—NOTICE OF MEETING—-NOTICE OF SECOND MERTING
GIVEN CONTINGENTLY.

In re North of England 88. Co. {1905) Ch. 15. The Court
of Appeal (Williams, Romer and Stirling, L.JJ.,) have been
unable to agree with the judgment of Buckley, J. (1905) 1 Ch..
609 (noted ante p. 533), and have reversed his decision, and
held that the second meeting, though called for the confirmation
of a resolution in case it should be passed at a prior mecting
of which notice was given by the yame notice, was validly called
and the resclutior passed thereat confirming the resolution
passed at the prior meeting was binding on the shareholders,
Alexander Simpson, 43 Ch. D. 139, on which Buckley, J., relied,
the Court of Appeal points out was based on the construction
of the articles of association which differed materialiy {rom
those of the company now in question, which expressly authorize
the giving of the notice in the form in which it was given in the
present case, and which they hold were not ultra vires,

TRUSTEE—BREACH OF TRUST—CONCURRENCE OF TENANT FUR LIFE
IN BREACH OF TRUST—FUND REPLACED—INCOME OF FUND
DURING LIFE TENANCY.

In Fletcher v. Collis (1905) 2 Ch. 24 a trustee in 1835 with
the concurrence of the tenant for life of the trust fund, realized
the fund and handed it over to the wife of the tenant for life
who spent it for her own nurposes. In 1891 an action was com-
menced by a remainderman against the trustee to compel him
to replace the trust fund which he accordingly did. In 1902,
at the time of the death of the trustee, the whole of the trust
fund had been replaced with a considerable surplus representing
interest from 1891: this surplus was now claimed by the repre-
sentatives of the deceased trustee by way of indemnity, and by
the trustee in bankruptey of the tenant for life. The Court of
Appeal (Williams, Romer and Stirling, L.JJ.,) held that the re-
presentatives of the deceased trustee were entitled as against the
tenant for life to the income during his life: and that his trustee
in bankruptey cauld have no greater right than he himself
would have, and that he having concurred in the breach of trust
was not in a position to require the trustee to make good the in-
come which had heen lost by reason of that breach.
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RESULTING TRUST—FUND SUBSCRIBED FOR EDUCATION OF CHILDREN
—TUNAPPLIED SURPLUS,

In re Andrew, Carter v. Andrew (1905) 2 Ch. 48. A number
of friends of a deceased clergyman had subscribed to a fund for
the -ducation of his surviving children. The education of the
children was paid for partly out of the fund thus subseribed
and partly out of money left by the deceased, and after the
education of the children was completed a surplus remained of
the fund subseribed, and the question arose as to whether there
was n resulting trust of the balance in favour of the subseribers.
Kekewich, J., decided that th.re was not, but that the children
were entitled to it in equal shares.

WiLL—CONSTRUCTION— ‘RE o7 MONEY’'—‘‘ PECUNIARY INVEST-
MENTS''—BANKER’S DEPOSIT NOTE.

In re Price, Price v. Newton (1903) 2 Ch. 55. A tectator be-
queathed ‘‘all his . . . ready money . . . and pecuniary
investments,”’ having, at the time of his death, money on deposit
in a hank subjeet to withdrawal on ten days’ notice. Farwell, J,,
held that money on deposit in a bank subject to more than
twenty-four hours’ notice of withdrawal was not ‘‘ready money,”’
neither was the money on deposit a ‘‘pecuniary investment.'’

i

WiLL—CONSTRUCTION—CHARITABLE GIFT—QGIFT TQ REGIMENTAL
MESS FOR iLIBRARY AND PLATE—IPUBLIC PURPOSE—QGIFT FOR
OLD SOLDIERS~—PERPETUITY—43 Eniz. ¢. 4—'‘SETTING OUT
orF soLpIERs’’~-(R.8.0. c. 338, 8. 6).

In re Good, Harington v. Watts (1905) 2 Ch. 60. In this
case o testator had hequeathed his residuary personalty upon
trust for the officers’ mess of his regiment, to be invested and the
income to be applied in maintaining a library for the officers’
mess, and any surplus to be expended in the purchase of plate
for the mess. He also directed that two houses should be for the
use of old officers of the regiment at a small rent during their
lives. The legal effect of this gift was called in questiou. On
behalf of the officers composing the mess at the time of the
testator’s death it was contended that it was an absolute gift of
the personalty to them as individuals, and that the attempt to
cut down the previous absolute gift by the subsequent directions
was void. For the Aitorney-General it was argued that the gift
of the personalty was a good charitable gift under 43 Eliz. c. 4;
and on behalf of the next of kin it was contended that the gift
was void a'together as being a gift to maintain a library, which
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it was argued was not charitable. Farwell, J., held that the gitt
of the personalty wae a good charitable gift as being for a publie
purpose, aud in-eass of public taxation, and that it might also
be supported as being for the ‘‘setting out of soldiers,”’” a clause,
by the way, of the statute of Elizabeth which is not preserved in
R.8.0. . 333, 5. 6. But the gift of the houses he held lailed
altogether as being a gift for the benefit of former officers of the
vegiment without reference to age. Another judge might very
possibly eome to the conclusion that ‘‘old’’ meant ‘‘aged,’’ and
that therefore the gift was good.

EsTOPPEL—ENTRANCE OF DEVISEE UNDER voIb wiLlL—Rigurs or
REMAINDERMAN UNDER VOID WILL—TITLE BY POSSESSION.

In re Anderson, Pegler v. Gillatt (1905) 2 Ch. 70 deals with
an interesting question on the law of estoppel. A married woman
entitled to the property in question made a will of it whereby
she devised it to her husband for life, and after his death to cer-
tain persous in remainder. The testatrix had no power to make
the will, and it was void; her husband, however, entered upon
the property and died. having been more than twenty years in
possession. On his death those entitled in remainder under the
will, if it had been wvalid, claimed the property against those
eluiming it as representatives of the deceased husband on the
ground that he, and those claiming under him. were estopped
from disputing the validity of the will, Buckley, J., distinguish-
ing Board v. Board, 1.1, % Q.B. 48, awd Dalton v. Filzgerald
(1897) 2 Ch. 88, followed Paine v. Jones, 1. R, 18 Eq. 320, and held
that the husband and those claiming under himn were not estopped
from disputing the validity of the will, or from setting up a title
by possession adverse to the rights of those claiming in remainder
under it, See Re Dunham, 29 Gr. 258,

CONFLICT OF LAWS-—CHOBE IN ACTION— PERSONAL ESTATE IN Ena-
LAND——ASSIGNMENT EXECUTED ABROAD OF PERSONAL BSTATE
IN ENGLAND—NOTICE—PRIORITY.

In Kelly v. Selwyn (1905) 2 Ch. 117 the plaintiff claimed to
be assignee of a fund in priority to a prior assignee. The fund
in question was in England, and the plaintiff had first given
notice of hig assignment to the trustees of the fund. The defen-
dant’s prior assignmeny was executed in New York, where notice
to the dehtor is not necessary to preserve priority. Eady, 7,
held that the fund being in England, the law of England gov-
erned the rights of the parties, and that the plaintiff was con-
sequently entitled to the priori*y he claimed by reason of his
prior notice to the trustees
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[
CoMPANY—DEBENTURES—RECEIVER — PRINCIPAL AND AGENT--
PERSONAL LIABILITY OF RECEIVER AND DEBENTURE HOLDERS.

Robinson Printing Co. v. Chic (1905) 2 Ch, 123 iz a case
deserving of attention as it deals with the status of receivers, and
the linbility of themselves and those on whose behalf they are
appointed on contracts made by them. Debentures of a limited
compuny gave power to the holders to appoint a receiver of the
property and assets of the company and to take possession
thercot and carry on the business, sell 1lie property, and make
any arrangements the receiver should think expedient in the
interest of the debenture holders and apply the receipts in a
specified way; but they did not provide that the receiver should
be the agent of the company. A receiver wag appointed by the
debenture holders and he assigned to the plaintiffs certain book
debts in consideration of work done by the plaintiffs for the
company. Subsequently the debenture holders appointed another
receiver in place of the first one, and the second receiver repudi-
ated the agreement made by his predecessor with the plaintiffs,
hut he agreed to pay for certain work to be performed by them.
The work was done, but not being paid for, the plaintiffs sued
the company and the receiver and debenture holders for the work
done for the seaond receiver, and also for a charge on the book
debts for the work done for the first receiver. Warrington, J.,
who tried the action, held that as the receivers were not the agents
of the company, the receivers were not competent to hind the
ecompany by their contracts with the plaintiffs, but that they
were agents for the debenture holders; that the receivers had
power to pledge the asgets in priority to the debentures. and that
the agreement of the first receiver was valid and binding on the
debr ‘ture holders, and that the plaintiffs were entitled to the
charge on the book debis in priority to the debentures. He also
held that the second receiver and the debenture holders were
personally liable to the plaintiffs in respect of the contract made
by the second receiver; but as to one of the debenture holders
who had acquired his rights after the appointment of the first re-
ceiver, he was held to be only liable for sueh part of the plain.
tiffs’ claim as had acerued after his becoming a debenture holder.

ConTRACT-—TRAVE UNION—PROCURING BREACII OF CONTRACT—
MALICE-~J USTIFICATION,

South Wales Miners v. Glamorgan Coal Co. (1905) A.C. 239,
which was known in the Courts below as Glamorgun Coal Co. v.
South Wales Miners (1908) 2 K.B. 545 (noted ants, vol, 40, p.
67). hus been afirmed by the House of Liords. The action, it
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may be remembered, was brought by the plaintiff cc'mxpany
against a trade union for damages occasioned by the defendants
having induced the plaintiffs’ workmen to stop work on certain
days in bre.ch of their contract with the plaintiffs. The order
was giver by the defendants to the workmen not from any
maliee or ill-will to theiv employers, but merely with the object of
keeping up the price of coal; but this the House of Lords (Lord
Halsbury, L.C., and Lords Macnaghten, James and Lindley)
held to be no legal justification, and the plaintiffs’ right to re.
cover was affirmed.

TRADE UNION-—APPLICATION OF FUNDB OF UNION CUNTRARY TQ
RULES~—STRIRE PAY-~ACTION FOR INJUNCTION BY INDIVIDUAL
MEMBER OF UNION—‘'DIRECTLY ENFORCING AGREEMENT''—
TrapE Union Acr, 1871 (c. 31), 8. 4—(RM8.C. €. 131, 5. 4),

Yorkshire Miners’ Association v. Howden (1905) A.C. 256
is the case known in the Courts below as Howden v. Yorkshire

Miners’ Association (1903) 1 K.B. 308 (noted ante, vol. 39, p.

350), and was an appeal from the Court of Appeal. The action

was brought by a member of a trade union to restrain an alleged

misapplication of the funds of the union in payment to members
of the union of “‘strike pay.”” In the Court helow the principal
question discussed was whether tho alleged payments were war-
ranted by the rules of the association, and the Court of Appeal
held that they were not. On the appeal to the House of Tords
the argument was confined to the question whether the plaintiff
eould maintain the action, which, it was contended, was in effect
attempting ‘‘to enforce an agreement’’ in reference to the appli-
cation of the funds of the union which the Court was expressly
prohibited by the Trade Union Act, 8. 4 (R.8.C. ¢. 131, 5. 4) from
entertaining. The House of Lords (Lord Halsbury, L.C., and

Lords Macnaghten, Davey, James, Robertson. and Lindley)

unanimously afirmed the decision of the Court below that an ae-

tion to restrain the misapplication of the funds of the union is
not an action to enforce an agreement for any of the matters
specified in s. 4, and they dismissed the appeal.

PRINCIPAL AND AGENT——AGENT UNTRULY REPRESENTING TO PRIN-
CIPAL THAT HE HAS MADE A CONTRAOT—MEABURE OF DAMAGES.

Salvesen v. Nordstjernan (1905) A.C. 802 was an appeal to
the House of Lords (Lords Halsbury, L.C,, Davey and Rohert-
son) from the Scotch Court of Session, The question discussed
is as to*the proper measure of damages recoverable by a princi-
pal against his agent who has untruly represented that he has
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made a contract on behalf of his prineipal. Their Lordships
held that in such & case the measure of damages iz the loss actu-
ally sustained by the principal in consequence of the misrepre-
sentation, but not any prospective profits which the principals
might possibly have made had the representation been true.

CoMPANY~—-COMPROMISE—CONCEALMENT OF ASSETS—RE-OPENING
AGREEMENT OF COMPROMISE—-LAPSE OF TIME.

Watt v. dssets Co, (1905) A.C. 317 is also an appeal from
the Scoteh Court of Session. The action was of a somewhat ex-
traordinary charactes, The City of Glasgow Bank had gone into
liguidation in 1878. In 1879 the liguidator compromised the
amounts claimed from the defendants as contributories. In 1882
the assets of the bank were vested in the plaintiffs, the Assets
Cu., who in 1901 and 1902 brought actions to set aside the com-
promise of 1879 on the ground that the deferdants in negotiating
with the liquidator had concealed or failed to diselose a pcrtion
of their property. The compromise was made on the express
terms that any untrue statement by the debtors should invalidate
the discharge. Notwithstanding the long delay, strange to say,
the Court of Session gave effect to the plaintiffs’ claim: but
“the Lords (alsbury, L.C., Macnaghten, Davey, James and
Pohertson) unanimously reversed the decision, holdi g that no
concealment of assets had been proved or could at tms distance
of time be assumed.

TRUSTEE—BREACH OF TRUST—TRUSTEE ACTING UNDER ERRONEOUS
ADVICE OF BOLICITOR-—TRUSTEE ACTING HONESTLY AND REABON-
ABLY—(62 Vier, (2) o. 15, 8 1, Oxnt.).

National Trustees Co. v. General Finance Co, (1905) A.C.
373, nlthough an apreal from an Australian Court, deserves
attention because it places a construction on an Australian
statute similar in terms to the Ontario statute 62 Viet (2) e. 15,
8. 1. The facts of the case were simple, A married woman died,
and on her death her husband became entitled to the whole of
his deceased wife’s proportion of a fund of which the appellants
were trustees. Under the erroneous advice of their solicitor the
appellants paid two-thirds of the fund to the wife’s children and
one-third into Court, the solicitor assuriing ervoneously that the
fund was thus distributable under a statute which, however, was
not passed until after the wife’s death. The appellants con-
tended that they had ‘‘acted honestly and reasonably, and ought
fairly to be excused’’ under the provisions of the Trustee Act
above referred to, but the Judicial Committee of the Privy Coun-




750 ) CANADA LAW JOURNAL.

cil (Lords Davey and Lindley and 8ir F, North and Sir A
Wilson) held that the payment to the children wae a breach of
trust and that it was no defence that it was made on the erron.
eous advice of the applicants’ solicitor, That the respondents hgy-
ing accepted and acted upon the applicants’ statement as to their
rights was no evidence of acquiescence, and although the appel.
lants had acted honestly and reasonably they had not shewn any
ground why they ‘‘ought fairly to be excused,’’ because they
had mede no effort to replace the fund or shewn any excuse for
not doing so; and moreover, they were not gratuitous trustees
and could not throw upon the respondents, who were not in
fault, the loss of the fund which they had misapplied in the
course of their business. In regard to the latter point, their
Lordships say: ‘‘The position of a joint stock company which
undertakes to perform for reward services it can only perform
through its agents, and which has been misled by those agents to
misapply a fund under its charge, is widely different from that
of a private person acting as a gratuitous trustee. And without
saying that the remedial provisions of the section should never
be applied to a trustee in the position of the appellants, their
Lordships think it is a cireumstance to be taken into account.”

CRIMINAL LAW—STATUTE EXTENDING TIME FOR PROSECUTION—
RETROSPECTIVE EFFECT OF STATUTE—PROCEDURE,

The King v. Chandra Dharma (1905) 2 KB, 335 was a prose-
cution for carnally knowing a girl over thirteen and under
sixteen. The offence was committed on July 15, 1904, TUnder
the law then in force the prosecution was required to be com-
menced within three months. On Oect. 1, 1904, an Act was passed
extending the time for commeneing prosecutions for such of-
fences to six months from the commission of the offence. The
prosecution in this case was not commenced until 27 December,
1904, and it was contended that it was too late, but the (lourt
for Crown Cases Reserved {(Lord Alverstone, C.J., and Lawrance,
Kennedy, Channell and Phillmore, JJ..) unanimously held that
the statute extending the time, merely related to procedure, and
therefore was retrospective in its operation, but Channell, J., was
of the opinion that if the time limited by the former Act had
actually expired when the amending Aect came into force, the
case would be different, and the amending Act in that case
would not have the effect of reviving the right to proseeute for
an offence which had hecome barvred.
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RECEIVER—EQUITABLE EXECUTION-—INJUNCTION.

Tn Lloyd’s Bank v. Medway Upper Navigation Co. (1905) 2
K.B. 359 the plaintiffs applied for a summons for the appoint-
ment of a receiver of the tolls and rents arising from the navi-
gation of a river to which the defendants were entitled. The
affidavit shewed that the plaintiffs had recovered judgment
against the defendants, and that the defendants had no goods
and chattels out of which the money could be made, but were
entitled to the rents and tolls in question. Theve was, how-
ever, no suggestion that there was any danger of the defendants
parting with their rights pending the proceedings. Jelf, J., in
granting the summons, included in it an interim injunetion
against the defendants receiving or alienating the rents or tolls
until after the hearing of the application. On appeal from this
puit of the order the Court of Appeal (Collins, M.R. and
Mathew and Cozens-Hardy, L.JJ.,) held that in the absence of
any suggestion of any danger of the defendants parting with
or inembering their rights in the rents and tolls, the injunction
should not have been granted, and it was accordingly dissolved.

ASSIGNMENT OF DEBT—CHOSE 1IN ACTION—MAINTENANCE—TRUST
IN FAVOUR OF ASSIGNOR—COLLATERAL OBJECT IN TAKING AS-
SIGNMENT OF DEBT—JUDICATURE AcT 1873, 8. 205, suBs. 6
(On, Jup. Acr, 8. 58, suB-8. 5).

Fitzroy v. Cave (1905) 2 K.B. 364 was a. action brought by
the assignee of a number of debts due by the defendant to the
plaintift’s assignors. The defendant was a co-director with th.
plaintiff of a joint stock company, and the plaintiff’s ohject in
getting the assignments was to put the defendant in bankruptey
and thereby oust him from his divectorship: by the terms of the
assignments any moneys 1reeived in respect of the dehts assigned
were to he paid by the plaintiff to the respective assignors. The
defendant contended that the assignments were invalid, as
savouring of maintenance, and Lawrance, J., with some doubt, so
held, but the Court of Appeal (Collins, M.R., and Mathew and
Cozens-1ardy, L.JJ..) held that Comfort v. Betfs (1891) 1
Q.B. 737 had in effect established the validity of snch assign-
ments and they allowed the appeal.
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REPORTS AND NOTES OF CASES.

Dominton of Canada,

BOARD OF RAILWAY COMMISSIONERS,

Killam, C.C., and Bernier, C.] {July 14

Interchange of traffic—Interswitching—Railwey Act, 1905, ss.
253, 266, 267, 271.

The Canadian Pacific Ry. Co. applied to the Board for an
order directing the Grand Trunk Ry. Co. to afford proper facili.
ties for the interchange of traffic between the companies for a
branch to be constructed by the Grand Trunk from a point on
its' line between London and St. Mary’s to the line of the
Canadian Pacifie, between London and Toronto, and to fix the
amount to be charged for such interchange of traffic and inter-
change of cars. The lines of the two railways in London hefore
the construetion of this branch were a considerable distance
apart. Those operated by the Grand Trunk through London
were in existence long before the construction of the Canadian
Pacific. The former company has extensive terminal properties
at that point. The business of the latter in the same city iz com-
paratively small. By means of the branch railway cars have
acecess to a number of business premises to which the Canadian
Pacific had heretofore no direct access, and this company can
in this respect offer the Grand Trunk very few advantages as
compared with what they will acquire.

For this reason it was claimed that in the division of rates
a very large proportion should be assigned to the older company
—much greater than that which would be a fair remuneration
for the mere services to be rendered by that company in the
transportation, loading and unloading of cars over the branch.

Held, 1. It has never been the policy of the law to offer com-
pensation for loss or injury oceasioned to enterprises, such as
railway companies of long standing by the coming into existence
of new ones. The public good is the only question to be con-
gidered. The provisions of the Act as to interchange of traffie
are not for the purpose of benefiting one railway company at the
expense of another, but wholly in the interest of the public; and
the law eannot recognize anything in the nature of a goodwill in
the business of either company affected for which the other should
give eompensation.
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2. The division between such companies under such circum-
gtances a8’ above should be made upon the principle of giving
reasonable compensation for the services and facilities furnished
by the respective companies in respect of the pariicular traffie
interchanged, and not by reference to the magnitude of the
business of one company or the other at particular points, or
to the respective advantages which either affords, nor by compar-
ing the loss which one is likely to sustain with the gain likely to
acerue to the other.

3. The Board cannot properly deal with this question of divi-
gion of rates or allowance of charges for interswitching in a
general way, and by reference to all the points in Canada where
these railways connect.

J. E. MacMullen and Angus MacMurchy, for the C. P. Ry. Co.
Cowan, K.C., for the G. T. Ry. Co., and 7. G. Meredith, K.C.,
for the City of Londoen,

Province of Ontario.

COURT OF APPEAL

From Boyd, C.] [April 12,
CwrARI0 LapiEs’ CoLLeGeE v. KENDRY.

Company—=Subscription for shares-——Conditional subscription—
Condition not fulfilled—Representations of agent— Malerial-
ity—Evidence—Corroboration—Writien contract—Contem-
poraneous oral contract.

In an action by a corporation to recover the amount alleged
to have been subscribed by the defendant for shares in the cor-
poration, the defendant testified that he was induced to subseribe
by the representations of the plaintiffs’ agent that two other
named persons had each subseribed for $10,000 of shares upon
the condition that subscriptions for $50,000 were obtained by a
certain date; that the defendant’s subscription was required to
make up the $50,000; and that his subseription would not be
binding unless the $50,000 was fully subscrtbed by the date
named. It was proved that neither of the named persons had
subseribed or promised to subseribe for $10.000 each, either con-
ditionally or unconditionally, that they did not do so at any
time after the defendant’s subscriptions, and that $50,000 was
not subscribed on or before the date named. The defendant’s
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testimony was not contradicted, the plaintiffs’ agent having
died some years hefore the commencement of the action; and
the trial judge credited the testimony.

Held, that it was sufficient without direct eorroboration and,
in the absence of facts or circumstances of countervailing weight,
should be accepted. . '

Held, also, that the plaintiffs were bound by the material
representations of the agent, who was duly authorized to solieit
subscriptions for shares, whether those representations were
made in good faith and with a belief in their fulfilment or not.

Held, lastly, that where contemporaneously with a written
agreement there is an oral agreement that the written agreement
is not to take effect until some, other event happens, oral evidence
is admissible to prove the contemporaneous agreement.

Wallis v. Luitie, 11 C.B.N.S. 69, applied and followed.
Watson, K.C., and Dow, for appellants. Porter and Medd,
for respondent.

From Street, J.] [April 12.

TorRONTO GENERAL TrRUSTS CORPORATION . CENTRAL
Ontario RW. Co.

Pledge—Securities—Railway bonds—Bank—Power of sele—
Construction—Notice—Aborttve auction sale—Subscquent
private sale.

As collaterst security to a promissory note, the makers depos-
ited with a bank 300 railway bonds. and, by a memorandum of
hypothecation authorized the bank, upon default, ‘‘from time to
time to sell the said securities . . . by giving 15 days’ notice
in one daily paper published in the City of Ottawa . . . with
power to the bank to buy in and re-sell without being liable for
any loss occasioned thereby.”’

Held, reversing the judgment of Street, J., 7 O.I.R. 660,
Osler, J.A., dissenting, that the power was to sell by auction,
and that the bank had no power to sell by private contract.

Semble, that, even if there was power to sell by private con-
tract, the sale made to the respondents could not upon the evi-
dence as to the methods adopted. be supported, they having
notice that the bank held the bonds as pledgees.

Aylesworth, K.C., and J. H. Moss, for appellant. G. T.
Blackstock, K.C., and 7. P. Galt, for respondents.
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HIGH COURT OF JUSTICE.

Master in Chambers.] [April 18,
ArMOUR v. TowN oF PETERBOROUGH.

Jury notice—Action against municipal corporation—NNon-repair
of highway—Judicature Act, s. 104,

In an action for damages for injuries sustained by tie plain-
" tiff from a fall upon a highway under the control of the defen-
dant municipality, the statement of claim alleged that the acei-
dent to the plaintiff was caused by the faulty, improper, and
negligent construction of the pavement, which, being built upon
an incline and having a smooth surface, ‘‘ would call for the ordin:
ary rough finish which it is customary and pradent to build
under said. eonditions.”’

Held, that the action was for ‘‘injuries sustained through
non-repai: ' of the highway, within the meaning of 8. 104 of the
Judicature Act, R.8.0. 1897, e¢. 51, and that a jury notiece was
therefore irregular,

Grayson Smith, for defendants. C. W. Kerr. for plaintiff.

Street, J.] [April 27.
SiMs v, Granp Trunk Ry. Co.

Raithray—Negligence—Injury to person crossing track—Failure
to look for train—Contributory negligence—Case for jury.

The plaintiff was injured by being struck by the engine of a
train of the defendants while crossing their track at a level high.
way crossing. Had he looked, he could have seen the approach
of the train, but he did not look. There was some evidence that
the usual statutory signals of the approach of the train were not
given. The plaintiff sought to recover damages for his injuries,

Held, not a case which could be withdrawn from the jury.
The defence that the plaintiff should have looked out for the
train was one of contributory negligence, and must be left to
the jury,

Morrow v. Canadian Pacijic R.W. Co. (1894), 21 A.R. 149,
and Vallee v. Grand Trunk B.W. Co. (1001), 1 O.1.R. 224, fol
lowed,

John MacGregor, for the plaintiff. W. R. Riddell, K.C., and
J. P. Mabee, K.C.., for the defendants.
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Britton, J.] QUEEN’s COLLEGE v, JAYNE. [April 28,

Vendor and purchaser—Contract for purchase of land—XNegotia-
tions—Incomplete contract—Specific performance.

The plaintiffs’ solicitor wrote to the defendant suggesting
that the latter should offer $13,000 for a farm owned by the
plaintiffs, of which the defendant had a lease. The defendant
wrote in answer, ‘‘1 have coneluded to purchase the farm at your
price, $13,000,” and the plaintiffs’ solicitor replied, ‘I accept
your offer of $13,000.”" In none of these letters was anything
said about the terms of purchase, except that in the first the
golicitor stated that the terms of payment could be made very
eagy. At a subsequent interview between the defendant and the
golicitor, terms of payment were discussed, and the solicitor made
an informal memorandum of the mode, time, and amount of
payments to be made by the defendant, which the defendant
signed, but refused to sign a formal agreement afterwards drawn
up by the solicitor, containing the same provisions with the addi-
tion of one for payment of interest.

Held, that no completed contract had been established: and
an action to compel specific performance was dismissed.

Bristol, Cardiff and Swansca Aerated Bread Co. v. Maggs
(1890) 44 Ch. D. 616, and Hussey v. Horne-Payne 4 App. Cas,
311 followned.

Farrell, for plaintiffs. Whiting, K.C., for defendant.

Falconbridge, C.J.K.B., Britton, J., Magee, J.] [May 8. -
'l;oszmP or BELMsLEY v. MILLER.

Discovery — Production of documents — Privilege — Documents
secured in view of possible litigation,

Documents obtained by the solicitors of the plaintiffs to aid
them in forming an opinion as to the legal rights of the plaintiffs
in reference to a road, are privileged from produetion in an
action brought as a result of the opinion formed by the solicitors.
potwithstanding that an action was not expressly econtemplated
when the solicitors were instructed to obtain the necessary in-
formation and give the opinion.

Learoyd v. Halifax Joint Stock Banking Co. (1895) 1 Ch.
686 followed. Decision of TERTZEL, J., afirmed.

C. A. Moss, for plaintiffs. Grayson Smith, for defendants.
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Teetzel, J.] R+ BARRETT. [May 18.

Will—Gifts to religious sucieties—*‘ Charitable use’’—Date of
execution of will—Siz months’ limitation—Siatutes—Repeal
by implication—Religious Institutions Act—Mortmain Acts
—Construction—*‘ Land’’—Proceeds of sale.

A testatrix, dying June 14, 1904, by her will, executed Dee.
4, 1903, gave and devised all her real and personal estate to her
executors and Yrustees to sell, and, after payment of some small
legacies and debts and expenses, to keep the residue of the moneys
realized and invest it and pay the interest to the trustees of &
ehurch, upon certain conditions, and on failure of compliance
with the conditions to pay one-half of the moneys to a home
misisonary society and the ofher half to a foreign missionary
gociety for their sole use.

By 50 Viet. ¢. 91 (O.) these societies were authorized to re-
eeive gifts and devises of real and personal property, provided
that no gift or devise of any real estate should be valid unless
made by deed or will executed at least six months before the
death of the testator. There is & similar provision in s. 24 of the
Religious Institutions Aect, R.8.0. 1897, ¢. 307,

Jleld, that the six months’ limitation contained in these two
Acts must be regarded as having been repealed by s 4 of the
later Mortmain and Charitable Uses Act, R.8.0. 1897, ch. 112, the
original of whjch was passed April 14, 1892

2, Gifts for religious purposes are within the term *‘charit.
able use' in 8. 4.

3. The gift was not of ‘‘land,’’ as interpreted by s, 3 of e. 112,
but of *‘personal estate arising from or connected with land,”
within the meaning of . 8

In ye Sidebottom (1902) 2 Ch. 389, and I'n re Ryland (1903)
1 Ch, 4687 followed.

4, The statute which is now R.8.0. 1897, c. 112, was based
upon the English Act of 1891, and the later Ontario Mortmain
and Charitable {Tses Act, 1902, upon the earlier English Act of
1888; but by 5. 1 of the Act of 1902, it is provided that that
Act shall be read as part of ¢. 112; and the result is to put the
two Ontario Aets practically in the same position as the two
English Aets (In re Hume, Forbes v. Hume (1895) 1 Ch. 422);
and therefore 8, 7 of the Aet of 1902 does not apply to wills, but
only to assurances inter vivos. Re Kenney (1903) 6 OI.R. 459
followed,

5. The question whether the full period of six months had
elapred between the making of the will and the testatrix’s death,
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was not determined, it being assumed for the purposes of the
decision that it had not elapsed.

C. F. W. Atkinson, for executors. H. L. Drayion, for charit.
able devisees and legatees. Shepley, K.C., C. P. Smith ang
Backhouse, for other legatees.

Falconb:idge, C.J.K.B., Anglin, J., Magee,J.] [May 27,
Guascorr v. CAMERON..
Mortgage—Interest—Rayment—Advances by agent,

C. stated as agent for the plaintiff in investing money for her
upon a mortgage, and as agent for the owners of the equity of
redemption in ecollecting the rents of the mortgaged lan:l until
July, 1904, after which he collected thesc rents as agent for the
plaintiff, qua mortgzagee in possession, The rents proving insuffi-
cient to pay the plaintiff’s interest in full, C. nevertheless re.
mitted to the plaintiff half-yearly the full amount of the inter-
est acerued. making up the defleieney out of his own pocket.

Held, upon the evidence, that the advances made by C. were
not intended to be payments in satisfaction of the plaintiff’s
claims for interest upon her mortgage, or to discharge the mort-
gaged premises therefrom, and, therefore, that the plaintiff, in
proving the amount due upon her mortgage, %ag entitled, as
against a second mortgagee, to include the sums paid by C. for
interest out of his own pocket.

Simpson v. Eggington (1855) 10 Ex. 845 followed.

Deecision of MerebpITH, J., reversed,

H. T, Beck, for plaintiff, J. . Denton, for defendant Lvttle

Teetzel, J.] RE RoBERTS AND BrOUKS. [May 31

Will—Construction—E zecutors—Power of sale—Devolution of
Eslates Act.

The testatrix in the first part of her will gave her whole
sstate, real and personal, subject to the payment of debts, to her
stepson and his wife and their three children, ‘‘to be divided and
shared equally between them.'' She then proceeded: *‘It is my
will that my personal effects that have not been disposed of dur-
ing my lifetime shall be kept in the family. excepting any furni-
ture . . . but the real estate if I have not disposed of it shall
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be sold and equally divided, and T appoint my stepson
and his daughter . . . to exeente this my will,”

Held, that the right of the executors to sell the real estate of
the testatrix was not affected by the Devolution of Estates Aect,
but that, independently of that Aet, the executors had, upon the
true construction of the will, an express power to sell the real
estate. : )

Tremeear, for vendor. Grierson, for purchaser. M. C.
Cameron, for official gnardian.

Trial—Anglin, J.] [June 30,
CLEARY v. CO:TORATION 0F WINDSOR.

Municipal corporations—F g-law—Construction of sidewalk—
Electorate—-Ulira vires—-Width of sidewallk—Time for com-
pletion.

A municipal by-law, submitted to and approved of hy the
electorate, provided for the raising, by the is.ae of debeniures,
of $56,000 for the construction of certain sidewalks five feet wide
to be completed within the year 1904: and delegated to the eity
engineer the duty of defining the line and grade upon which
such sidewalks sl ould be construeted. A subsequent by.law of
1805, not submitted to the electsrate for approval. purported to
reduce the width of the sidewalk, which had not yet been con-
structed, to four feet,

Held, that this latter by-law was ultra vires, both as aliering
the width, and as extending the time for completion.

F. E. Hodgins, K.C., and J. L. Murphy, for plaintif. A.
H. (. Elliz, for defendants.

Faleonbridge, C.J.K.B.] [July 10.

Re Jamrs Scorr EsTATE.

Will—Annuitant— Certain’’— Idability to contribute to in-
come taz of esiate,

A testator directed his executors to pay his sister out of his
estate the annual income of $6,000 per year for her life, and in
case there ghould he a defleiency, to make it up out of the prin-
cipal of the estate, ‘‘my wish being that my sister shall receive

during her life an annual income of $6.000 per annum ecer-
tain.il
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Held, that the said income was chargeable with & proportion
of the municipal income tax assessed against the estate through
the executors and trustees. .

Raymond. for executors and trustees. J. Douglas, and I, T,
Symons, for the various parties.

Faleonbridge, O.J. K.B.} July 14,
In re DEy v, McGu.,

Division Court—Action against excewlor de son tort—Jurisdic.
tion—-Prohibition.

Application for a prohibition to a Division Court of ths Connty
of Simeoe i1, an action brought .gainst an alleged exeeutor de
son tort on a claim against e estite of the decessed. The claim
rested on 8. 72 (d), of the Division Court Aet, R8O, 1897, o
60. ‘“When the amount . . is «.certained by the signa.
ture of the defendant or of the person whow as exeeutor or ad-
ministrator the defendant represests.”

Held, that it was not the intention of the statute that in one
and the same proceeding the declaration wag to be made which
alone could make a defendant linble: and that before tha! point
is veached the defendant is to be clothed in advanee with the
representative character so as to confer jurisdietion on the Court
to pronounce the judgment against him. Prohibition granted.

@. Grant, for defendant, applicant. @Gash, for plaintiff,

Province of Nova Bcotia.

SCPREME COURT.

———

Russell, J.] Tue KiNg v, SKINNER, puly 4

Vagrancy—Caustng disturbance in public streel—~Sunmnary con.
viction—Commitment for wani of dislress—Justice’s finding
as to insufficiency of distress—\Warrant not shewing insuffi-
ciency of discress, or that distress would be yuinous---Inviid-
jty— Curative scotions not epplicable-—Rcturn to Fabeas cor-
pus—Afidav. of gaoler—Cr. Code 83, 207(f). 873(u). 875,
886 %39,

1. A warrang of commitinent for want of distress upon a sum-
mary convietion is invalid and will be quashed, if it recites only

o
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default in payment of the fine, and does not shew on its face
either a return of the distress warrant and that no sufficient dis-
tress was found or that a distress was dispensed with under Code
s. 875 upon an adjudication thereunder.

2. An affidavit of the gaoler verifying a copy of the warrant
claimed as the cause of detention may be accepted as a return
to a writ or order of habeas corpus.

J. B. Kennay, for the prisoner. J..J. Power, for the Crown.

Province of hanitoba.

KING’S BENCH.

Full C'onrt.] CAMERON . OVEREND, [July 14.

Slander—Use of words capable of two constructions—Province
of judge and jury.

Held, in an action for slander, that if the words proved to
have been made use of by defendant are capable of being rea-
sonably understood in a slanderous sense, it should be left to the
jury to say if they were used in that sense, and that it is not
proper to nonsuit the plaintiff on the ground that the words did
not necessarily impute the commission of a erime.

Ritchie v. Sexton, 64 L.T. 210, and Simmons v. Mitchell, 6
A.C. 156, fpllowed.

Potts, for plaintiff. Elliott and Deacon. for defendant.

Fall Court.] [July 14.
WINNIPEG Lanp CorPORATION v. WITCHER,

Landlord and tenant—Tenancy from year to year—Contract to
be implied when tenant holds over after expiration of term
under lease.

Defendant was tenant to plaintiffs under a lease for a year,
which expired on March 1, the rent being $25 per month. After
the expiration of the lease nothing was done about the future
holding until March 29, when the plaintiffs’ agent notified the
defendant in writing that after the May 1 following the rent of
the house’ would be $30 per month, Defendant made no objection”
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at the time and paid the rent for May and June at the inereased
rate. Then, after taking advice, she considered that she might
hold the ‘premises as a yearly tenant at the old rate of $25 a
month and refused to pay more.

Held, that this position was untenable and that defendant
was liable for rent at $30 a month during her subsequent oceu-
pancy.

As another year had expired before the judgment was given
it was held unnecessary to decide whether defendant, during the
second year, was a tenant from year to year at the increased rent
or only a monthly tenant.

Howell, K.C., for plaintiffs. Elliott, for defendant.

Full Court.] G1BSON v. COATES, [July 14.

Promissory note—Consideration—Holder in due course—Bills

of Exchange Act, 1890, ss. 29, 30—Objections not raised at
trial.

Appeal from verdict of County Court judge in favour of
defendant in an action to recover the amount. of a promissory
note for $250 made by defendant payable ‘‘to the order of T. F.
Higgins or bearer’’ and transferred by delivery and before
maturity to one Buchanan, by Buchanan to one Dunbar, and by
Dunbar to plaintiff.

Defendant had given the note to Higgins in settlement of a
claim made upon him by Higgins which was unfounded in law,
but the evidence appearing in the notes of the trial judge left
it doubtful whether Higgins believed his claim to be good or not.

Held, per Richards, J., that, as the trial judge found in
favour of the defendant, it should be assumed that he found that
Higgins did not believe himself to have a legal claim, and the
evidence fairly supported such finding, so that, under s. 30 of
the Bills of Exchange Aect, 1890, the onus was on the plaintiff
to prove that he was a holder in due course within the meaning
of 5. 29 of that Act, or that either Buchanan or Dunbar had, in
good faith and without notice of any defect in the title to the
note, given value for it. :

As to the acquisition of the note by the plaintiff, the only
evidence appearing in the notes was that he gave a team of
horses to Dunbar in exchange for the note and another note
made by Dunbar for $85; and as to the transfer of the note
. from Higgins to Buchanan the only evidence was that of
Buchanan who swore that he had bought the note from Higgins,
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giving him in exchange his own note for #100 and a mare worth
$125, that he had not heard that there was anything wrong about
the note, that he thought it was all right or he wouid not have
taken it and that he thought it was good to colleet, This evi-
denve was not contradiected,

Held, per Richards, J., that, in the face of the trial judee’s
verdiet, it could not be said that the plaintiff had satisfiel .ne
onus of proof east upon him.

The plaintiff ~bje «d that the defence under s 30 of the
Bills of Exchange Act, 1890, had not heen set up hy the dispute
note, but such objection was not taken at the trial or in the
grounds of sppeal.

Held, per Richards, J., that, even if valid. sneh objection
conld not be raised on'the argument of the appeal.

PrrpUE, o., dissented on all points.
Appeal dismissed with costs,
Likins, KO, for plaimtiff. Howell, KO, for defendant

Richards, 1] Brown 2. Hoare. {July 25.
Npecific performance-—Contract—Sale of land.

Defendant held two half sections of land from the CLP.R.
Co. under interim receipts signed on behalf of the com-
pany. acknowledging payment of $160 on each half section, stat-
ing the price to be $3 per acre, and expressed to be given “‘sub-
joet to the conditions of the company, and pending completion
of agreement for the purchase of said land.””  Plaintiff after-
wards agreed to buy defendant’s interest in the land for
#1440, and to assume the payment of all further sums coming
due to the C.P.R. lle paid $720 eash and sgreed to pay the
remaining $720 in thirty days on receiving assignments from the
defendant of the agreements of sale from the company to the
defendant.  When the thirty days expired the defendant had
not yet procured the agreements frum the company, but offered
to assign them to the plaintiff, and deliver to him the assignments
wndd the interim receipts.  Plaintiff refused to pay the money
until the formal agreements of the company should be procured
and hunded to him along with the assignment:  Defendant then
purported ta cancel his sale to plaintiff, and made a sale to an-
other party after the company 's agreement eame to hand,

Held, that plaintiff was entitled to judgment for specifie per-
tormance by defendant of the eontraet between them, and that
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dufendant was bound to procure the formal agreements from the
company and deliver them to the plaintiff along with the assign.
ments of same at the time of payment of the second $720.

Aikins, K.C,, and Robson, for plaintift.  Wilson and Maech-
ray, for defendant.

Province of British Columbia.

SUPREME COURT.

Duiff, J.] [ August 11,

Caprral, Ciry Caxwing Co. v. Argrno Brimisn Conuasia
Pacrina Co,

Territorial wubers - Jurisdiciion of provinee—Bed of the seq
below waler mark-—Foreshove leases for fishing purposes,

Held, that the provisions of s. 41 of the Land Act, as amended
in 1901, do not confer on the Chief Commissioner of Lands and
Works authority to grant leases of the bed of the sea below low
water mark. 'The Legisiature was not in that scetion addressing
itself to the subject of fisheries, which are regulated by another
Act of the same session.

R. T. Eltivtt for plaintiffs. Luxfon, K.C. for defendants,

Martin. J.. Loe. Judge] o August 25,
Tre Kinag v SCHOONER “Nowrri, ™’

Maritime law—Three-mile Umil-—Pursuil commenced within
and continucd beyund—Continuity of pursuit——Dowinion
Fisheries law—Infraction of,

The Dominion Government steamer Kestrel, while eruising on
the north coast of Vaneouver Island, sighted the sehooner North
inside the three-mile limit, and on approaching her, found some
of her dories out fishing. As the Kestrel procecded to piek up
the dories, the schoonér stoud out to sea. She followed the
schooner, arrested her when about four and a half miles from
land and brought her to Vaneouver, where proecedings were
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taken for her condemnation. At the time of seizure a consider-
able quantity of freshly ecaught halibut was found on the
schooner’s deek,

Held, that the pursuit of the offending vessel having been
commenced within the jurisdiction of the pursuing ship, and
the pursuit having been a continuous one, the capture was law-
ful, The stopping of the ship to pick up the dories of the
schooner was not a discontinnance of the pursuit, but merely an
aet done to perfeet the evidence of the offence.

Macdenell, for the Dominion Government.  Wilson, K.,
A.-G.. for defendant.

Pukon terrttorg.

YUKON TERRITORIAL COUR'Y,

Craig, J.] Tue King v. FLy~N. [May 3.

Jurisdietion — Summary trial — Consent of accused —- Keeping
common gaming housr.

1. The Criminal Code, s. 738(f) which confers the power of
summary trial for the offence of keeping ‘‘any disorderly house,
house of ill-fame or bawdy-house™ includes as a “disorderly
house'' a common guming house,

2. The definition of the term *‘disorderly house’’ contained in
Criminal Code s. 198 (Part XIV. ““Nuisances’’) applies to the
same term in Code s 783 (Part LV. “‘Summar - Trials’') and
the rule ‘“‘noscitur a sociis’’ does not apply to the interpretation
of gub-gection (f) of & 783

R. v. France, 1 Can, Cr. Cas. 321 (Que.) disapproved.
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Book Reviews.

The Law and Practice in Divorce and Matrimonial Causes, by
ARTHUR GWyNNE JEFFREVS Haun, MA,, Barrister-at-law,
London: Butterworth & Co., Temple Bar, W.C.,, Law Pub.
lishers, 1905. 1371 pages.

The construction of this book is unique. The subject mat-
ter in discussed in short and concise artieles, swmmarizing
the law and practice, and placed in alphabetical order. To
vach article is appended a chronological digest of the leading
cases decided in the English Court for Diverce and Matrimonial
causes and its ecclesiastical predecessors. A cross-reference index
precedes each article; and these are broken up into seetions to
facilitate these references,

Thizs mode of construction and alphabetical arrangemen. of
the subjects strikes one as being ver, suitable in a treatise on
this branch of the law. Whether this style will come into larger
use as to other branches remains to be geen, however this may he
it is refreshing to have something out of the ordinary routine.

We are glad to say that divorce proceedings are not often
invoked in this country, and so the sale of this book must neces-
sarily be limited-in the Dominion. The very different eondition
of things in the Great Republic which dominates the southern
and smaller part of the North American continent will give it a
large sale there. Whilst this is so, the artielex on alimony. th
custody of children, ete., and the digests of eases attached the
to will be as useful here as elsewhere. The appendix gives wne
English statutes relating to marriage and divoree

Bench and Bar.

Dr. Larratt W. Smith, K.C,, D.C.Li, who passed away on
September 18th, was born in Devonshire, England, Novem-
ber 20th, 182G. He was admitted as an attoruey in Mich-
selmas Term, 1843, and called to the Bar of Upper Canada in the
following Term. He was therefore at the time of his death the
oldest member of the profession in Ontario. For many years
past, however, he took no part personally in practice, al-
though he was the senior member of the firm in which Mr. J. F
Smith, K.C., the most excellent Editor-in-Chief of the Ontavio
Reports, was also a member. His time in recent years was de-
voted to the various financial institutions in which he was inter-
ested and of many of which he was at the head, Genial and
courteous, Dr. Smith was a man of the highest personal character,
and of serupulous honour in all relations in Life.
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Courts and Practice.

The following resolutions were passed at the Annual Meet-
ing of the delegates from the County Law Library Associations
of the Province of Ontario recently held at Toronto :—

That the abolition of enforced qualifications for legal prac-
titioners would not be in the interests of the general public.

That solicitors and counsel be permitted to make contracts
with thir elients as to the amount of remuneration for pro-
foxsional serviees either in addition to or in lien of the tariff.

That the eireuit allowance to High Court judges should
be fixed at a suitable amount of not less than ten dollars per
day and expenses for each sitting, and that a peremptory list
be prepared for each day of the sittings containing not more
than three cases.

That Rules of Practice when passed should take effect at
a future day, and shonld be at once printed and mailed to all
solivitors, so as to reach them before the Rules take effect.

That the Dominion and Ontario Governments be requested
to furnish each legal praetiticner with one copy of each volume
of statutes, and that provisicn be made to have the ordinary
Public Acts not take effect until distributed.

That the powers +f local judges should he extended in re-
spect of infants and lunaties, so as to enable the legal business
contieetod with their estates and persons {o he transacted in the
eonnties in which they reside,

That the payvment of fees in stamps or otherwise 1. all offi-
cers of the Courts should not be required from parties to litiga-
tion or eolleeted hy solieitors, but should be paid out of the gen-
eral revenue of the Province,

That every solicitor bringing or defending an action in any
eounty must have a booked agent in the county town.

That the Surrogate Court tariff should be revised and allow-
anees inereased, and should provide for the allowance of costs
to solivitors and counsel representing parties interested other
than the exeentor or admiuistrator upon the passing of aceounts,
and that the Surrogate judges should be given a diseretion in
all eases to allow counsel fees to counsel for all parties appear-
ing upni the passing of accounts,

That, whereas (here follows a recital, the reasons for the reso-
lution) the muuietpal legislation of the Previnee should be all
grouped into one well considered Aet, or +ie munivipal law be
vodified with the assistance of a number of municipal officers
aecustomed to putting municipal law in operation.
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That it would be in the interest of trade and commerce
throughout the Dominion if such bankruptey legislation, as
will assimilate the law in various Proviuces and enable insolvent
debtors under proper restrictions to obtain & velease from their
ereditors, be passed by the Dominion Parliament.

That the Dominion Government should contribute towards
the maintenance of county law libraries.

That the Benchers be requested to sy avrange tuition fees of
the Law Sehonl that they will snstain the sehool, or take steps
to fransfer the edueation of legal practitioners to the Univer.
sities of the Provinee, the Law Society retaining the functions
of an examining bhody,

That it would be to the advantiage of the legal profession
of Ontario to form a Provincial Bar Association.

That each County Law Association be requested by the seere.
tary to contribute the sum of two dollars annually for the
purposes of defraying the expenses of this Association and that
snitl contributions be forwarded to W, C. Mikel, Es., Belloville,
seeretary.

There has been a doubt in the minds of some members of the
profession interestod in the subjeet as to whether s 6 alone, of
the Alien Labour Aet of 1897, as amended in 1901, is to be looked
npon as ultra vires of the Dominion Parliament. The question
recently came up in the ease Rex v. Breckenridge in the Divis
jonal Court of which Mr, Justice Anglin is & member. Tt was not
oven suggested by counsel or by the Court that « 1 under
which the eonvietion there was made, had been affeetod by the
jndgment in Rer v. Githula,

Some of the names mentioned in connection with the judiciary
recall a story distinetly apropos. A sage old farmer who noted
the elevation of his member to the Bench remarked: * Well, it's
n good thing Laurier sn't giving evervihing to lawyers™ - Star.




