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RETIREMENT OF MR. JUSTICE MELLOR.

After a judicial career of seventeen ycars, Sir
John Mellor withdraws from the Court of
Qu(‘ten’s Bench, to well-earned repose. Iis
Tetirement is put upon the ground of his desire
t(? leave the bench before his natural force and
Vl.gour are so abated by years as to interfere
with the efficient discharge of his judicial
duties. The Lord Chief Justice, who has
served equally long, and who shared with Sir
J(Thn Mellor the task of presiding at the famous
Tichborne trial, says of him: “A sound law-
: ge‘r, a sound. thinker, and a zealous, honest,
) tmt;hflﬁ public servant, his loss will be regret-
. ed by the whole bar of England, and. by his

colleagues on the bench, as irreparable.” Mr.
Justice Mellor is succeeded by Mr. Charles
Bowen, one of the junior counsel to the
Treasury, Mr. Bowen was not even a Q. C,
and his age is only 43. Some surprisc was
created among the ranks of the Queen’s Coun-
sel at the unusual elevation of a member of
the junior bar, but it seems to be admitted
that Mr. Bowen will make a good Judge. The
arduous nature of the duties requircs that the
°?Cllpant of the office shall be in the prime of
life, 8o that the comparative youthfulness of
Justice Bowen is an advantage rather than a
fault,

THE U. 8. JUDICIARY.

InJudge Dillon, wh_ose interesting paper on the
inns of Court and Westminster Hall was quoted
res.the ﬁrst vo!u.me of the Lraar NEws, has
m:glletl his pomtu3n on the bench, in order to
Cole a ?rofessorshlp in the Law School of the
o umbia College. In his letter of resignation
. tethe' Pr'esident, he says: “In voluntarily
) onl'mlnatmg a judicial career of nearly twenty-
g e years on the State and Federal bench, it
«t hiltns ﬁmng' to add that I take this step, not
“oft 1 am dissatisfied with the duties of the
« ore:;e’ but because 1 have recently been hon-
“int by a.n.election to a place of commanding

uence in Columbia College, where the

« labours are lighter, the compensation greater,
«and which also, in the leisure it affords, as '
« well as the duties it requires, offers opportuni-
« ties for the study and advancement of the law
«that may well satisfy the highest professional
« ambition.” The Judiciary of the United
States, it is notorious, are ill paid, and it seems
that even & lectureship offers greater temptation
than the Federal bench.

RULES OF PRACTICE, QUEEN'S BENCAH.

The rules of practice relating to the printing
and filing of factums in the Court of Queen’s
Bench have been revised with a view to secure
greater aniformity in the style of compiling
and priuting, and promptitude in filing the cases
before the Court. It will be noticed that an
index to the printed case is now exacted, and it
is also required that the factum shall be filed at
least fort_v.eight hours before the case is called.
The following are the rules as announced on
the last day of the June term (June 21):

1. The casein appeal shall contain a summary
nt of the pleadings and of the questions

stateme ‘
of fact and of law on which the party filing it
copies of the

rélies; also, in an appendix,
depositions of the witnesses produced by such
party, giving the date of each deposition ; also
copies of all admissions obtained by him, and
of all questions and answers on fails et articles
of the adverse party, whenever the same are
relied upon.

2. In addition, the appellant’s case shall con-
f the judgment or judgments
with their respective dates, and
or judgments shall appear at
f the appellant’s case.
also be anindex of the printed
by each party, indicating the
e on which each document or

tain a copy ©
appealed from,
such judgment
the beginning ©

3. There shall
matter sent up
page of the cas
paper bcgins.

4. The cases shall be printed on paper of

eleven inches by eight inches and a half, the
type to be small pica, leaded fa.ce, and every
tenth line pumbered in the margin.

5. The parties 18y by a consent in writing
file & joint case Of factum.
ioint case or factum shall state the
questions f law to be determined

by the Court, with a reference to such portions

of the depositions, admissions, and questions and
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BNSWeTS On faits et articles, to be printed in an
appendix, as are required for the proper adjudi-
cation of the questions in issue between the
parties.

7. Such joint case shall be in the same form,
and in other respects be subject to the same
rules, and will entitle the parties to it to the
same fees as if separate cases had been filed.

8. Forty copies of each case or of the joint
case shall be filed in each cause,

9. No case not in conformity to the above
rules shall be received by the Clerk of this
Court or filed in hig office, nor shall be taxed
against the adverse party, except by leave of
the Court or of a Judge thereof, which may be
granted on such terms and conditions as the
Court or Judge shall direct.

10. No party shall be heard on the merits
unless his case or factum shall have been filed
at least forty-eight hours before the case is
called for hearing.

11. The above rules shall take effect as to
all cases filed from and after the 10th day of
September next, from which date all other rules
of practice on the subjects provided for by the
present rules shall be held to be revoked.

NOTES OF CASES.
COURT OF QUEEN'S BENCH.
MoxTrEaAL, June 11, 1879.

8ir A. A. Doriow, C.J 4 Moxg, Rausay,
and Cross, JJ.

Rexnny et al., appellants ; and Moar, respondent.

Trss1ER

Insolvency— Appeal—40 Vie, . 41, s. 28.

The appellants having moved for leave to
appeal to the Privy Council from the judgment
of the Court of Queen’s Bench in Appeal,

The Court refused leave to appeal, the
amending Act, 40 V. c. 41, having taken away
the right of appeal in insolvency cages. The
Chief Justice intimated that the Privy Council,
on application being made to that tribunal,
would probably allow the appeal.

Bethune & Bethune for appellants.

Abbott, Tait, Wotherspoori & Abbott for respond-
ent,

MonTREAL, June 14, 1879.

Sir A, A. Dorion, C. J,, Moxg,
and Cross, JJ.

JomnsToN, appellant ; and Lgar et al,,
ents.

Judgment in insol

Ramsay, Trssigr

respond-

4. 7
Y case—~App

The respondents moved to dismiss the appeal;
which was from a judgment under the Insol-
vent Act, the notice having been given after
eight days had elapsed from the date of the
judgment.

The Court granted the motion (Insolvent
Act, 1875, 5. 128).

Doutre & Co. for appellant,

Bethune § Bsthune for respondents.

—
MonTrEAL, June 20, 1879.

Sir A. A. Doriow, C.J., Mong, Ramsa®, and
Trssier, JJ.

Deuers (plff. below), appellant ; and Tug Crry
oF MoNTRKAL (deft. below), respondent,
Ezproprialion—[rnyularity in proceedings—
Notices.

In 1874, the City of Montreal resolved to
widen several streets, and, among others, the
eastern end of St. Mary street, Two-thirds of
the cost of the improvement was to be borne
by the proprietors benefited, and the remaining
one-third by the city. Commissioners were
named according to law, and they proceeded to
fix the indemnity to be paid for the land taken
for the purpose. The appellant, Demers, re-
ceived the amount to which he was entitled by
the report of the commissioners. But the .
assesgors had another duty to perform. Besides
estimating the indemnity to be paid to persons
whose land was taken for the enlargement of
the street, they had to establish the amount to
be contributed by the proprietors held to be
benefited. In doing this, they committed an
error in not taking the last revised assessment
roll, as required by 37 Vict. ¢. 51. The Cor-
Poration discovered the error, and abandoned
the collection of the amounts a8 assessed on the
roll made by the commissioners. But they
applied to the Legislature to have another roll
made; the Legislature granted their prayer}
and by 39 Vict. ¢, 52, 8. 6, commisgioners were
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empowered to make a new roll in accordance
with sec. 187 of 37 Vict. ¢. 51. The present
action was brought by one of the proprietors
assessed for the improvement, to test the valid-
ity of the assessment roll made in pursuance of
this Statute. The action was dismissed by the
Buperior Court, and the roll held to be valid.

Sir A. A. Dorion, C. J. Sec. 187 requires
the proceedings to be as prescribed by sec. 176,
8ub-section 2. This requires: Lst, Notice to
the expropriated proprietor through the post
office. 2nd, Advertisement in the newspapers,
3rd. Notice to be posted in both languages in
three places upon every lot of land found liable
to expropriation. Here the expropriation had
already taken place, and the only thing required
Was to assess the amount to be paid by the dif-
ferent proprietors benefited by the improvement.

e commissioners had not posted the notices
on the lots of ground expropriated. There
could be no doubt that the notices were in-
tended to cover both the expropriation and the
Subsequent proceedings. But this statute was
basged after the expropriation had taken place,
and yet it said that notice must be given as
Prescribed by sec. 187, under which three
Notices were required. The Court could not
8ay that the notices need not be given when
the law says they must be given. It had been
rgued that there had been acquiescence on the
Part of Demers, by his having accepted the
amount of the indemnity. The Court did not
take this view.

Judgment reversed: «Considering that it
8ppears by the evidence adduced in this cause
that the respondents have failed to give the
Dotices required by the Act 39 Vict, c. 52,
Under which the assessment or report of the
Commisgioners was made, and, namely, failed to
affix the notices required by sec. 176, 8.-8. 2, of
the Act 37 Vict., c. 51, on the properties expro-
Priated and required for the widening of St.
Mary street of the City of Montreal, before the
8ppointment of the commissioners which were
Damed to make the valuation roll complained
of in the appellant’s declaration ;

“And considering that the respondent has
failed to prove that appellant has waived the
8aid notices ;

“And considering that the said valuation
™ol is, from want of said notices, null and void,
aud the appellant entitled to the relief prayed

for,” etc. J udgment reversed, roll set aside,
and the Court «doth order that all further pro-
ceedings against the said plaintiff be suspended,
and the said respondents are hereby prohibited
from troubling the appellant for or by virtue of
said assessment roll.”

Barnurd, @.C., for the appellant.

Roy, Q.C., for the regpondents.

Sir A. A. Doriox, C. J., Monk, Rausay, TessiEr,
and Cross, JJ.

Huygerr (deft. below), appellant; and BarTEE
(piff. below), respondent.
Cmminiou——dwutmction of agreement.

The action was brought in the Court below
for commissions. The respondent had been
employed to procure subscriptions of stock in
the projected « Banque St. Jean Baptiste,” of
which the appellant was President. He was
to get one per cent. on stock subscribed by
persons outside of the city, and } per cent. on
stock subscribed by persons within the city
limits. He obtained subscriptions to the
amount of $66,300. The commission was to
be payable ¢ after the first call,’ there being a
postscriplum to the agreement, as follows :—
« Cétte commisgion sera payable aprés le ler
versement.” Very few subscribers paid the
and the banking scheme was abandoned.
The respondent sued the President for the
commissions earned, alleged to amount to $375.
The defence Was that the commissions were not
due until the subscribers had actually paid the
first call. This construction of the agreement
was overruled by the Court below, a?nd, after
some small deductions were made, judgment

311.50.
werfv]t]:o(;furt unanimously confirmed this judg-
ment, holding that t¥1e respondent became
entitled t0 the commissions as 8oon as the call
bad been made.

Barnard Q.C., for appellant.

Girouardy Q-C for respondent.

call,

e

1ff. below), appellant ; and Tue Cor-

Maamx rap Townsatp of Ascor (defts.

PORATION OF
below), respondents.

drunkenness does mot contribute
to accident.

C. J. The appellant sued

Damages— Where

gir A. A. DogIoN,
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in the Court below to recover damages sus-
tained by his sleigh having upset on a road in
the township of Ascot, which accident, he
alleged, was due to the bad state of the road.
The defendants had pleaded several pleas; one
was that the road was not under their control ;
and, by another Plea, they alleged that the
plaintiff had contributed to the accident by
being drunk and driving carelessly. The
Superior Court, after considerable evidence had
been taken, condemned the Corporation to pay
$200 damages. There could be no doubt that,
if the plaintiff was entitled to recover, the
amount of damages was not excessive, as the
plaintiff had one of hig ribs broken. The Court
of Review, however, reversed the Jjudgment, on
the ground that the plaintiff himself was
blameable, being intoxicated at the time of the
accident, and having contributed to it by his
condition. It was g matter of evidence, and
this Court was always anxious to confirm in
such cases. But here therc were two Jjudgments,
and the evidence was conflicting. There were
two facts established : one was that the road
on the day of the accident was in a shockingly
bad condition ; und it was also proved that the
appellant had been drinking, and was in an
excited state. But there was Do proof that this
drunkenness contributed to the accident. Tt
was proved that other beople had to get out of
their sleighs and hold up their loads, or other-
Wwise accidents would have occurred; itappeared,
in fact, that the accident might have happened
to any sober man, and that the drunkenness of
plaintiff did not contribute to it. The Court,
baving to choose between the two Jjudgments,
preferred to maintain that which was rendered
by the Superior Court, and the Jjudgment in
review would therefore be reversed, and the
plaintiff’s action maintained for the sum of $200
and costs: « Considering that the appellant has
proved that the accident complained of by his
action, and by which he was severely injured,
has occurred through the negligence of the
respondents in not keeping in proper state of
repair, as they were by law bound to do, a
public highway which was under the control of
the said respondents ;

“And considering that the said respondents
have failed to establish that the appellant had
contributed to the said accident ;

'« And considering that by the negligence of

respondents the appellant has suffered damages
to the amount of $200.”

Ives § Brown for appellant.

Brooks, Camirand & Hurd for respondents.

BrouviLLarp et vir (plffs. below), appellants ;
and Gunn (intervening below), respondent.
Regixtration—Uslg‘mcl—Art. 2098 (. C.

In 1843, by a deed of donation, passed at
Montreal, Anselme Brault and his wife gave a
certain property in the St, Joseph suburb, to
two of their sons, Charles Augustin and Joseph
Leandre, who were to have the enjoyment of
the property after the death of the donors ; and
a substitution was created in favor of the
children of these donees. The donation was
made with the condition that the donecs should
purchase a property of the value of £800 for
their brother, Joseph Antoine Brault, A simi-
lar substitution was created, after the death of
his widow, in favor of the children, and
Joseph Antoine wag to have power to will the
usufruct to his widow. The donors died, and
the two sons took possession of the estate dona.
ted, which thus became charged with the sum
of £800, the share of Joseph Antoine Brault,
The two rons did not invest this sum as
directed. The third brother sued them hypo-
thecarily, the Property was 80ld at Sheriffs
sale, and by the judgment of distribution his
claim was reduced, in consequence of prior
incumbrances, to £497, which remaiued ag a
hypothec on the immovable, which passed
through several hands into the possession of
Owen McGarvey. In 1867, Joseph Antoine
Brault married the respondent. By his mar.
risge contract Joseph Antoine gave the usufruct
of the £497 to his wife. In 1877, he died,
without issue, and by his will left it to her, as
he had a right to do under the terms of the
original donation. Charles Augustin, one of
the original donees, died, leaving three chil-
dren, one of whom assigned his third of his
father’s share in the succession of hig uncle,
Joseph Antoine Bauit, to the appellant, who
Instituted a hypothecary action, for one-third
of half of the £497, against the délenteur of
the property, Owen McGarvey. The respond-
ent intervened, claiming the usufruct of this
sum, .

The principal question was whether the
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failure to register a declaration under 2098
C. C,, of the death of Joseph Antoine Brault,
and identifying the legacy of the usufruct
under his will with the hypothecary charge on
the immoveable in the possession of McGarvey,
barred the rights of the intervening party.

The Court below declared the respondent to

proprietor of the usufruct, and maintained
the intervention.

I.n appeal this judgment was confirmed, the
Chief Justice, among other reasons, remarking
that the non-registration of the death of Joseph
Antoine Brault could not well be invoked by
the appellant, because if he was not dead, she
(appellant) could have no right.

Doutre & Doutre for appellants.

Loreau & Lebeuf for respondent.

. MoxTrEAL, June 21, 1879.
Sir A, A, Dorion, C. J., Moxk, SicortE, ad hoc,
Ramsay and Tessigr, JJ.

HUS: appellant ; and MiLieT ct al., respondents.

4ppeal— Procedure— Death of a respondent who
had not appeared.

A motion was made on the part of Joseph
Hus Millet, who alone of several respondents
appeared, that inasmuch as the appellant
tl:d not produced his reasons of appeal within
¢ delay required by law, the appeal be
dismigged,
OfT:lﬂ appel.lant prayed acte of the production
kB' }’le certificate of burial of Dame Lucie
r'g“ey widow of Alexis Peloquin, one of the
®Spondents, and of the declaration that he
€Annot proceed on the appeal until the heirs
ke' up the inatance.
ins" A A. Dorion, C. J. This was an appeal
of :[:hlch there were several respondents. One
em had appeared, and the others had let the
Case‘ g0 by default. The respondent made a
2;’:‘011 to dismiss the appeal, because the
ons of appeal had not been filed in time,
0:: appellant, in answer, proves the death of
o of the respondents, and says that this
w::’:r(:ds all proceedings. But the contestation
ang thtween the respondent who had appeared
e appellant ; the other respondents who
Dot appeared had nothing to do with this,
Opi:ip‘)int was a new one, but the Court was of
on that the death of a respondent who

had not appeared did not interrupt the pro-
ceedings between the appellant and the
respondent who had appeared. The Court
1d give the appellant fifteen days to file

wou
ppeal, and the motion would

his reasons of 8
be granted a8 to costs.
Geoffrion, Rinfret, Archambault § Dorion for
appellant.
Mathieu &
Millet.

Gagnon fbr respondent, Joseph Hus

Canapian MurvaL Fise Insurance Co. (defts.
below), appellants ; and Dovnovan (pIff.
below), respondent.

Insurance— Preliminary proof— Waiver.

The action was for $4,000 on a policy of
insurance. Theappellants pleaded the fact that
other insurances were effected on the property
without notice to the company, absence of proper
preliminary proof,and fraudulent overvaluation.
The Court below held that the company got
sufficient notice of the other insurances; and
that the objection arising out of irregularities
in the preliminary proofs had been waived by
the conduct of the company after the fire. The
claim was maintained for $3,000, that being the
proportion agsessed upon the defendants.

SicoTTE, J after a full statement of the case,
came to the conclusion that the judgment must
be mnintained, except that the amount must be
reduced to $2,266.66. The whole value of the
building was $6,800, and the appellants were
liable for half of two-thirds of t-he valu(f,

Mong, J+ dubitans, had great difficulty in con-
curring- The preliminary proofs were not
made in due form. It was strange that the
plaintiff ghould come to Montreal' to swea'r toa
document before & magistrate h?re, when. it was
proved that there were m.aglstmtes in the
neighborhood. The valuation, too, appeared

erated.
to;«:)::):e,;gc‘ J. There were only two points in
the case. The Court decided that a company
preliminary proof, and vnth. kn?w-
facts, joining in an arbitration,
without having made any objectiox}, waived f:he
right to object, and could not raise the Pomt
afterwards. The other point was as to notxce. of
the other insurances. It was proved thﬁa::;otu-:e
was given, put the agent made a mistake in

supposing the insurances were on stock, instead

receiving
ledge of all the
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of on the building, The party could not suf-
fer by the error of the agent. The judgment
would therefore stand, except as to the modifi-
cation of amount,
Lunn & Davidson for appellant. :
Judah, Wurtele § Branchaud for respondent.

MonTreAL, June 24, 1879.

Sir A. A. Doriown, C. J, Mong, Ramsay and
Cross, JJ.

GorbriNg  (deft. below), appellant; 'and Twe
HocugLAea Bank (plffs, below), respondents.
Capias— Afidavit— Personal ‘knowledge.

The appeal was from a judgment of the
Superior Court, Mackay, J, April 5, 1879,
rejecting the appellant’s application to quash
the capias. 1In giving judgment the lcarned
Judge assigne1 the following reasons :

There are two petitions, First, to have the
affidavit for capias declared ‘insutﬁcient, and the
order of the Judge allowing the writ declared
to have been improvidently issued; that the
defendant’s arrest be declared illegal ; that he
be freed, &c. By the second petition the
defendant complains of the amount of bail
ordered, and asks that it be reduced to $5,000.

The first petition is in two parts—the one of
law, the second mixed of law and fact. The
first part claims that the affidavit does not show
legal or lawful cause of action, nor a debt per-
sonally due by defendant to plaintiffs ; that it
does not appear by the affidavit in what place,
or in what manner, the pretended indebtedness
of defendant was contracted ; that the informa-
tion alleged in the affidavit to have been
received from J, S, Paquet was and is insuffi-
cient to justify the making of the affidavit ;
that no demand of payment was ever made
upon defendant in respect of the pretended
debt set forth in the affidavit, &c. The second
part of the petition repeats all that, and denies
the truth of the affidavit’s allegations, denies
indebtedness of the defendant to the Bank,
denies that the defendant ever intended to
leave Canada with any intent to defraud;
alleges that the defendant’s transactions with
J. 8. Paquet were in the ordinary coursc of
business ; that the only monies reccived from
Paquet were $5,625 under the first sale to him
by defendant, and $12,500 under the second

sale, and not $12,500 under the first sale and
$65,000 under the second, as in the affidavit
fulsely alleged ; that it is false that petitioner
ever knew that Paquet was using any funds
other than higsown ; that the Bank has obtained
possession of all the property acquired by
Paquet from defendant, and is now enjoying it;
that the Bank has never asked payment from
defendant in respect to any of the pretended
matters and things referred to in the affidavit ;
that defendant was arrested before by the Bank
for the same causes, but they discontinued that
arrest and defendant was ordered to e released
from it, but the plaintiffs, without any new
grounds of action, have again arrested the
defendant, in fact before defendant had been
perfectly freed from the first one discontinued.
The aftidavit in question is not one of the most
ordinary description, and the facts of the case,
as we see at the end of it, are far from ordinary.
It is fitting, therefore, to state the substance of
the affidavit. [This is quoted, in part, below. ]

Does St. Charles’ (Director of the Hochelaga
Bank) affidavit show a legal cause of action
against defendant ? I can’t hold the contrary ;
though now, after a long enquéte in the case, we
see that St. Charles might have sworn more
largely against both Paquet and defendant.
The affidavit commences with charge ot per-
sonal indebtedness by defendant, and ends with
charge against him of having damaged plain-
tiffs beyoud $77,000. I think it shows a debt
personally due by defendant ; it states place
well enough (Montreal). That & demand of
payment on defendant was not made before his
arrest, ought not to hurt; certainly in a case
like this, ought not; nor ought the affidavit to
be held bad merely because of its reposing in
part upon information from Paquet, the alleged
confederate of defendant. Now passing to the
second part, or the merits, of defendant’s petition
to annul the arrest, can the petition be allowed,
seeing the proofs made ? Certainly not; serious
proofs are made against defendant. I do not
want to hurt him needlessly, by a pronuncia-
tion at this stage of the case, upon his own
petition, more strongly than requisite, but can-
not allow him to succeed upon his petition,
considering his acts and deeds, and Paquet’s, in
combination with him, so disastrous to plain-
tif’s Bank. Paquet was known to -be the
plaintifi’s cashier, the defendant was bound to
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know that he only had limited authority ; for
Instance, he was bound to know that Paquet
had no authority to buy lands for himself, per-
Sonally, and to pay for them out of the bank’s
Money and securities. It is, in my opinion,
‘idle for the defendant to say that he was
ignorant that Paquet was using funds other than
his own to pay defendant. The Courts are
asked to believe very improbable stories some-
times, and incredible sometimes. The $10,000
cheque of 25th September, the four bank
drafts (over $22,000 in amount), and the $4,800
bordereau of Oct. 21st, with what is proved about
them, make appearances fatal to defendant’s
DPetition. Suppose Paquet not to support some
of the affidavit's allegations, for instance, that
Goldring knew all the payments made to him
to have been made with money détourné from
the Bank, we have yet proof to show a limited
8mount of money so défourné to have been had
by Goldring, viz, the four drafts, the $10,000
cheque and the $4,800 bordereau, and he ought
ot to be allowed to retain them.

The case is a little embarrassed by the fact
that Paquet has, since his arrest, given up to
the Bank the very lands and mining rights
acquired from Goldring; these cannot, fairly,
be said to be of small value, but of what value
are they? It is perfectly uncertain. Yet is
the capias to be set aside ? I can't sce it. The
land referred to, when it was given up, was
Teally not Paquet’s. He had used trust moncy
to buy it, and the Bank might fairly claim to
follow their money into the land as into stocks,
had he bought stocks instead of land. Paquet
Was only doing common honesty in giving the
Bank the land bought with the money stolen
from it (See 1 Hovenden on Frauds, c. 13).

The defendant may have rights, and has
Some, no doubt, derivable from the Bank’s
&Cquisition from Paquet of the lands alluded to,
but what they are must be referred to another
court, The Bank will probably hesitate to
allow Goldring to take out of the lands to their
Prejudice, etc. He will pretend what he
thinks best. 1 think, upon all that I have

fore me, that the capias was, and is, perfectly
Warranted. The petition i8 rejected with costs.

Upon the petition to reduce the bail, consid-
ering what is proved, and that the Bank ought
10t now fairly to have more bail than $36,800,
Instead of that originally ordered, but without

finding, as prayed, that defendanli owes the
plaintiff nothing, or that the affidavit for capias
is insufficient.

Petition is granted to this extent, and defend-
ant shall be allowed freedom on first giving
bail in the usual manner to extent of $36,800.

eal

élilr‘f.p A. ’Domou, C.J. Art. 798 of the Code

is in these words: «This writ (of capius) is
obtained upon an affidavit of the plaintiff, his
bookkeeper, clerk, or legal attorney, declaring
that the defendant is personally indebted to the
plaintiff in a sum amounting to or exceeding
$40, and that the deponent has reason t(.y be-
lieve, and verily believes, for reasons speclall.y
stated in the affidavit, that the defendant is
about to leave immediately the Province of
Capada, with intent to defraud his creditors in
general, or the plaintiff in particular, and tht?t
such departure will deprive the plaintiff of his
recourse against the defendant.” Then, art.
801 adds this: ¢ If the demand be founded
upon & claim for unliquidatf?d damages, the
writ of capias cannot issue without a .Judge’s
order, after examining into tl}e sufficiency of
the affidavit; and the affidavit in such case
must state the nature and, moreover, al'nount of
the damages sought, and the facts. wh.lch .ga've
rise to them, and the Judge may, ln. his discre-
tion, either grant or refuse the capias, and n'fay
fix the amount of the bail, upon giving which
the defendant may be releas.ed..” So that to
obtain a capias for damag'es it is necessary to
allege, firsh that there is an amount due;
second, it is necessary to state thfa amount ‘of
damages sought, and the fﬂC?S Yvhlch gave rise
to them; and, after that, it is necessary to
state that the man is about to leaw? the Pro-
vince with intent to defraud his credltors,. ) In
the present €ase the Judge to wh.om the original
application Was made was satisfied that the
Jarty Was entitled to a capias. The defendant
o lained of that order, and asked that the
con‘fp should be quashed on several grounds,
::fl):)fgst others, because it was not alleged in
the affidavit that the defendant, Goldring, was
indebted to the Hochelaga Bank ; also, that it
did not appear in what place the debt alrose.
The defendant went on to traverse ‘the allega-
tions, stating that be is really not indebted to
the i{ochelaga Bank as al.leged; @haﬁ wa:
not about to leave the Province of Canada wit|
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intent to defraud, &c. The affidavit was made
by Mr. St. Charles, President of the Hochelaga
Bank. The first allegation meets exactly the
terms of Art, 798. Then, as regards the in-
debtedness, it was necessary to see whether the
reasons assigned for the indebtedness were in
accordance with Art. 801. It had been con-
tended that throughout the whole of the
affidavit Mr. St. Charles never spoke positively
as to the facts upon which the demand was
based ; that he spoke of his belief only. The
affidavit was very long, and in most of the
allegations the President speaks of the infor-
mation which he received, but in one or
two allegations he swears positively to his
knowledge.

‘*‘Que chacune de ces dites sommes de $12,500 et de
865,000 ont été illégalement, frauduleusement et
félonieusement détournées de Ia dite demanderesse,
en la dite cité de Montréal, par le dit Jean Salem
Paquet, vers I’époque de la passation des deux actes
sus-dits, pour en faire le paiement au dit défendeur,
qui savait que les dits argents étaient frauduleuse-
ment détournés de la dite Demanderesse, suivant les
informations croyables que le dit déposant a eues
3 ce eujet du dit Jean Salem Paquet, dans les limites
de la Province de Québee; le tout hors de la connais-
sance de la demanderesse et d’aucun de ces officiers
qui viennent seulement de découvrir ces choses.”

The affidavit further alleged :

*“Que le dit déposant est oroyablement informé par
le dit Jean Salem Paquet, que le dit défendeur, Henry
William Goldring, avait, & ’époque des paiements qui
lui ont été faits en vertu des deux actes sus-récités,
raison de savoir que ces paiements lui étaient ainsi
faits au moyen d’argent que lui, le dit Jean Salem
Paquet, détournait frauduleusement de la dite de-
manderesse ; que le dit Jean Salem Paquet a méme
avoué au dit déposant, qui a toutes raisons de le
croire, et le croit vraiment, qu’il (le dit Jean Salem
Paquet) avait, avant de faire au dit défendeur un der-
nier paiement sur le prix d’achat des dits terrains
miniers, représenté i ce dernier qu'il serait de court
(short) dans sa caisse, (parlant de sa caisse comme
caissier de la banque demanderesse,) pour I’état du
trente et un Décembre dernier, que lui, lo dit Jean
Salem Paquet, aurait alors besoin de $25,000 pour faire
balancer sa caisse, et que le dit défendeur lni aurait
alors promis de lui faire I'avance de cette somme,
dans le but d’obtenir ce dernier paiement qui lui fat
effectivement fait.

*¢Qui le dit défendeur était présent au bureau de la
dite banque demanderesse lorsqu’une grande partie
des dits argents étaient pris dans la votte de la dite
banque, par le dit Jean Salem Paquet, pour le payer
au défendeur, le tout suivant les informations dn dit
Jean Salem Paquet.

“Que par les fails oi-dessus mentionnés le dit
défendeur a causé A la demanderesse, sus-dite, des

dommages pour plus de soixante et dix-sept mille,
cinq cents piastres courant.”

-

Here the allegation was positive, according
to the requirement of the Code.

There was another pretension, that Goldring
being indebted to Paquet, the bank had a right
to capias Goldring in the same way as Paquet
might have done:—«Que le dit déposant est
en outre croyablement informé que le dit
défendeur est endetté envers le dit Jean Salem
Paquet en une somme de $13,000, par suite de
ce quil ne serait en position de livrer que
quatre-huitiémes au lieu de cinq-huitidmes des
dits intéréts et terrains miniers mentionnés dans
T'acte en dernier lieu sus-mentionné, ct que la
demanderesse serait bien fondée A se pourvoir
contre le dit défendeur pour cette dite somme,
comme étant aux ou exercant los droits du dit
Jean Salem Paquet, le débiteur de la dite banque
demanderesse.” This pretension was not well
founded. But the other allegations were suf-
ficient, especially in consideration of the fact
that the affidavit was by the President of the
Bank, who could not know &ll the facts per-
sonally.

Rausay, J, considered that the affidavit,
though weak, was, in one of the allegations
quoted, sufficiently positive to save it.

Judgment confirmed. »

Davidson, Monk § Cross for appellant; E.
Carter, Q.C., counsel.

Beique § Choguet for respondent; W. II. Kerr,
@.C., counsel.

GoLDRING, appellant ; and Trg HocurLaga Bank,
regpondent.

Capias— Appeal.

The appellant moved for leave to appeal to
the Privy Council from the judgment noted
above,

Monk, J., thought it was an interlocutory
judgment.

Davidson, Q.C. The appeal to this Court was
de plano.

Dogion, C.J. It isa new point, a8 no appeal
to England has ever been granted, that 1 can
remember, from a judgment rejecting a motion
to quash & capias. But as there would be less
barm in granting the appeal than in refusing it
under the circumstances, we will allow the
appeal, and leave it for the Privy Council to
determine whether an appeal lies from such
judgment, -

Leave to appeal granted.



